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WILLIAM MACK, LL.D. 


Editor-in-Chief of the Cyclopedia of Law and Procedure 
AND 
DONALD J. KISER, LL.D. 


Contributing Editor of the Cyclopedia of Law and Procedure 


The law is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
already settled. 


GREENE, C. J., in 1R. I. 356. 
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January 1, 1860—January 1, 1928 


the author of the plan of the Cyclopedia of Law and Procedure, 
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to completion, and whose creative genius evolved the plan of 
Corpus Juris, these volumes are dedicated. 
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627-19 3 | 643-16 16 | 659-14 33 | 675-11 46 | 693-10 84 | 711-6 81 
627-20 3 | 64417 18 | 659-15 33 | 675-12 46 | 693-11 84 | 711-8 15 
627-21 3 | 644-18 18 | 660-16 34 | 675-13 46 | 693-12 Se, || 712— 9 15 
627-22 3 | 644-19 18 | 660-17 3 675-14 46 | 694-13 84 | 712-10 1 
627-23 3 644-20 18 660-18 34 | 675-15 46 694-14 84 | 712-11 15 
627-24 3 | 644-21 18 | 660-19 34 | 675-16 46 | 694-15 84 | ‘712-12 v6 
627-25 3 | 644-22 20 | 660-20 34 | 675-17 46 | 694-16 $4 || e138 15 
627-26 3 | 646-23 20 | 660-21 34 | 675-18 46 | 694-17 84 | 712-14 95 
628-27 3 | 646-24 20 | 661-22 3 675-19 46 | 695-18 84° | TEI yas 195 
628-28 3 | 646-25 20 | 661-23 34 | 675-20 46 | 695-19 84 | 714-16 95 
628-29 3 | 646-26 20 | 661-24 34 | 675-21 46 | 695-20 84 | 714-17 95 
628-30 3 | 646-27 20 | 661-25 84 | 675-22 46 | 695-21 84 | 714-18 95 
629-31 20 | 646-28 20 | 661-26 34 | 675-23 46 | 695-22 84 | 715-19 95 
$29-32 29 646-29 20 662-27 34 675-24 46 695-23 84 715-20 95 
629-33 20 | 646-30 20 | 662-28 34 | 675-25 46 | 695-24 84 | 715-21 95 
629-34 ii | 646-81 20 | 662-29 34 | 675-26 46 | 695-25 84 | 715-22 95 
630-35 17 | 646-32 20 |} 662-30 34 | 676-27 49 | 695-26 85 | 715-23 95 
630-36 17 | 646-83 21 | 662-31 34 | 676-28 49 | 696-27 85 | 715-24 95 
631-37 11 | 646-34 21 | 662-32 34 | 676-29 49 | 696-28 86 | 715-25 95 
631-38 li | 647-35 21 | 663-33 34 | 676-30 49 | 697-29 86 | 715-26 i 
631-39 17 | 647-36 21 | 663-3 34 | 676-31 49 | 697-30 86 | 715-27 97 
. 631-40 17 647-37 21 663-35 84 | 677-32 54 | 698-31 86 715-28 97 
c 632-42 13 | 647-38 21 | 663-36 34 | 678-33 54 | 698-32 86 | 716-29. 97 
632-43 13 | 647-39 21 | 663-37 34 | 678-34 54 | 698-33 36 | 716-30 97 
; 632-44 13 | 647-40 21 | 663-38 34 | 678-35 55 | 700-34 88 | 746-31 97 - 
632-45 16 | 647-41 21 | 663-39 34 | 678-36 64 | 700-35 88 | 716-32 97 
632-46 16 647-42 21 | 664-40 35 | 678-37 54 | 700-36 88 | 746-33 98 
632-47 13 | 647-43 21 | 664-41 35 | 678-38 49 | 700-37 89 | 716-34 98 
632-48 14 | 648-44 21 | 664-43 36 | 679-39 54 | 700-38 89 | 717-35 98 
632-49 14 | 648-45 22 | 664-44 36 | 679-40 b4 | 700-39 90 | 717-36 98 
632-50 14 | 648-46 22 | 664-45 36 | 679-41 55 | 700-40 90 | 747-37 
632-51 16 | 648-47 22 | 664-46 36 | 680-42 55 | 701-41 90 | 717-38 Pa 
ie 632-52 16 | 648-48 22 | 664-47 3 680-43 55 | 701-42 90 | 717-39 99 
s 632-53 14 | 648-29 23 | 665-48 37 | 680-44 55 | 701-43 87 | 717-40 99 
ee 633-54 14 | 649-50 23 | 665-49 87 | 680-45 55 | 701-44 87 | 78-41 99 
i 633-55 14 | 649-51 24 | 665-50 87 | 680-46 55 | 701-45 87 | 718-42 99 
; 633-56 14 | 649-52 24 |. S85-o1 38 | 680-47 55 | 702-46 87 | 748-43 99 
633-57 dd | 702928 24 | 665-52 38 | 630-48 50,56 | 702-47 87 | 79-44 fs 
a 4 | 650-54 24 | 665-53 38 | 630-49 50,56 | 702-48 87 | 719-45 99 
633-59 By 6o0-ob ot | 665-54 38 | 681-50 50, 56 | 702-49 7 | 749-46 99 
634-60 Balers pe 24 | 665-55 38 | 632-51 60,56 | 702-50 87 | 719-47 99 
634-61 ey cee! Bt | 666-56 38 | 682-52 bt | 702-51 87 | 79-48 3 
ee 5 | 630-58 zi | 866-57 38 | 682-53 BL | 702-52 87 | 719-49 99 
634-63 oe hs ac os | 666-58 38 | 682-54 51 | 702-53 STS) Crigtep ae 99 
oe E 650-60 5, | 866-59 38 | 684-55 Bi | 702-54 87 | 719-51 100 
634-65 Bath eaten 52 | 666-60 38 | 685-56 61 | 702-55 87 | 749-53 100 
634-66 CI} tenes 5 | 866-61 40 | 685-57 la et 87 | 719-58 100 
635-67 Biche eeces oe | 688-62 40 | 686-58 Bl | 708-57 87 | 79-54 100 
635-68 Oi fee ae 5p | 668-63 40 | 636-59 61 | 703-58 87 | 790-55 100 
635-69 a pe 57 | 669-64 40 | 686-60 58 | 708-59 70 | 790-56 100 
635-70 6 652-68 7 669-65 40 | 687-61 58 | 703-60 70 | 790-57 100! 
636-71 7 | 650-69 97 | 669-66 40 | 687-62 58 | 708-61 70 | 720-58 100 
; nee gl ocean 57 | 669-67 40 | 687-63 pion Ea 20 | 720-59 100 
: 636-73 cay ey 57 | 669-68 41 | 687-64 65 | 703-63 70 | 721-61 101 
636-74 Sly esa ye 27 | 669-69 41 | (88-65 65 | 703-64 TON yeaa a 
i 637-75 8 | 659-73 2g | 670-70 41 | 688-66 65 | 703-65 70 | 791-63 101 
3 637-76 7,8 | @59-74 9g | 670-71 41 | 688-67 65 | 704-66 70 | 754-64 101 
638-77 7 | 653-75 93 | 670-72 41 | 688-68 65 | 704-67 70 | vor-65 101 
638-78 7 | 654-76 28) | 810-78 41 | 688-69 CO BN 2 | 721-66 101 
638-79 7 | 654-77 29 | 670-74 41 | 688-70 66 | 704-69 72 | 721-67 101 
| 638-80 7 | 654-78 29 | 670-75 42 | 689-71 66 | 705-70 73 | 791-68 101 
‘ 638-81 7 | 654-79 29 | 670-76 42 | 689-72 TW | 705-71 73 | 721-69 101 
i 638-82 9 | 654-80 29 | 671-77 42 | 689-73 7 | 105-72 73 | 721-70 101 
: 640-83 9 | 655-81 29 | 671-78 42 | 689-74 7 | 706-73 73 | 721-71 101 
640-84 9 | 655-82 29 | 671-79 42 | 689-75 77 | 106-74 73 |) 722-72 101 
641-85 10 655-83 30 | 671-80 42 | 689-76 77 |- 106-75 73 722-73 101 
: 641-86 10 635-84 30 | 671-81 42 | 689-77 77 | 106-76 73 | 722-74 101 
641-87 7 655-85 30 | 671-82 42 | 689-78 ie | proupaee 73 | 722-75 101 
641-88 7 | 655-86 30 | 671-83 42 | 690-79 77 | 706-78 73 | 722-76 101 
641-89 7 | 655-87 30 | 671-84 43 | 690-80 62 | 706-79 73. | 79-77 102 
} 642-90 7 | 656-88 3 671-85 43 | 690-81 62 | 706-80 M32 || 722-78 102 
: 642-91 7 | 656-89 3 672-86 43 | 691-82 62 | 706-81 73 | 722-79 102 
a, 642-92 17 | 656-90 30 | 672-87 43 | 691-83 €2 | 707-82 79 | 722-80 102 
; 642-93 17 | 656-91 3 672-88 43 | 691-84 92 | 207-88 76, 79,80 | 722-82 Guard. & W. 
642-94 15 | 656-92 31 | 672-89 43 | 691-85 92 | 707-84 79, 80 § 436 
642-95 16 | 656-93 31 | 672-90 43 | 691-86 92 | 707-85 79,80 | 722-83 Guard. & W. 


642-96 16 | 656-94 31 | 672-91 43 | 691-87 92 | 708-86 79, 80 § 436 


XXIV 


34 Cye 
Page Note 


pee 
57 C.J. 


Sec. 


722-84 Guard. & W. 


722-85 
22 86 
722-87 
723-88 
723-89 
723-90 
723-91. 
723-92 
723 93 
723-94 
723-95. 
723-96 
723-97 
723-98 
124-1 
724— 2 
T24— 3 
T24— 4 
724- 5 
725- 6 
725- 7 
725- 8 
725- 9 
725-10 
726-11 
726-12 
726-13 
726-14 
726-15 
727-16 
27-17 
727-18 
727-19 
728-20 


« 
a 
8 
te 
ee) 


35 Cye 

Page Note 
1489- 1 
1489- 2 
1489- 3 
1489- 4 
1489- 5 
1489- 6 
1489- 7 
1489- 8 
1490- 9 
1490-10 
1490-11 
1490-13 
1490-14 
1490-15 
1490-16 
1490-17 
1490-18 
1490-19 
1490-20 
1491-21 
1491-22 
1491-23 
1491-24 
1491-25 
1491-26 
1491-27 
1491-28 
1491-29 
1491-30 
1491-31 
1492-32 
1492-33 
1492-35. 
1492-36 
1492-37 
1492-38 
1493-39 
1493-40 


436 


wn 


SS 
57 CS. 


Sec. 


pr 


BOOOUOHO VU MOAANAIMDS Ato 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


34 Cye 
Page Note 
730-37 
730-38 
730-39 
730-40 
730-41 
730-43 
731-44 
731-45 
731-48 
731-49 
731-50 
732-51 
732-52 
732-53 
722-54 
732-55 
732-56 
733-57 
732-56 
733-59 
733-60 
733-61 
733-62 
7338-63 
733-64 
734-65 - 
734-67 
734-68 
734-69 
735-70 
735-71 
735-713 
726-74 
736-15 
736-76 
736-77 
736-78 


35 Cye 
Page Note 
1493-41 
1493-43 
1493-44 
1493-45 
1493-46 
1493-47 
1494-48 
1494-49 
1494-50 
1494-51 
1494-53 
1494-54 
1494-55 
1494-56 
1494-58 
1494-59 
1495-60 
1495-61 
1495-62 
1495-63) 
1495-64 
1495-65 
1495-66 
1495-67 
1495-68 
1495-70 
1495-71 
1495-72 
1495-73 
1495-74 
1495-75 
1495-76 
1496-77 
1496-78 
1496-79 
1496-80 
1496-81 
1496-82 


SET-OFF AND COUNTER CLAIM 


1389 
142 


34 Cye 
Page Note 
743-50 
743-51 
743-52 
744-53 
744-54 
744-55 
744-56 
744-57 
744-58 
745-60 
746-61 
746-62 
746-63 
746-64 
746-65 
746-66 
746-67 
746-68 
746-69 
747-70 
747-71 
747-72 
T47-73 
747-74 
747-76 
747-17 
748-80 
748-84 
748-85 
748-86 
748-88 
748-89 
748-90 
748-91 
748-92 
748-93 
748-94 
749-95 
749-96 
749-97 
749-98 
749-99 
749- 1 
749- 2 
750- 3 
750- 4 
750- 5 
750- 6 
750- 7 
750- 8 
751- 9 


Continued 
57 C.S 34 Cye 

Sec. | Page Note 
142 T51-10 
138 751-11 
147 751-12 
147 751-13 
147 751-14 
147 751-15 
131 751-16 
148 751-17 
148 751-18 
148 751-19 
148 752-21 
148 758-22 
148 753-23 
148 753-24 
150 758-25 
150 753-26 
152 7538-27 
152 758-28 
152 753-29 
152 758-30 
153 754-31 
153 754-32 
150 754-33 
150 754-34 
151 754-35, 
151 754-36 
155 754-37 
156 754-38 
153 754-39 
157 754-40 
156 754-41 
160 754-42 
160 755-43 
160 755-44 
159 755-45, 
159 755-46 
159 756-47 
159 756-48 
162 756-49 
162 756-50 
162 756-51 
162 756-52 
162 756-53 
164 756-54 
164 756-55 
164 757-56 
164 57-57 
169 757-58 
169 758-59 
170 758-60 
170 758-61 


SHERIFFS AND CONSTABLES 


FPS 
57 C.J. 34 Cye 
Sec. |Page Note 
111 737-93 
112 737-94 
112 737-95 
111 738-96 
108 738-97 
110 738-98 
110 738-99 
110 738- 2 
115 738- 4 
115 738- 5 
115 739- 6 
115 738- 7 
115 729- 9 
115 739-10 
116 739-11 
116 739-12 
116 739-13 
116 739-14 
116 739-15 
118 739-16 
118 739-17 
118 740-19 
118 740-20 
119 740-21 
119 740-23 
119 740-24 
120 740-25 
119 740-26 
127 740-27 
127 740-28 
127 740-29 
127 740-30 
127 740-31 
127 740-32 
127 740-33 
127 741-34 
j 127 741-35 
127 741-36 
127 741-37 
127 741-38 
127 741-39 
127 741-40 
121 742-41 
121 742-42, 
121 742-43 
121 742-44 
121 742-45 
121 742-46 
121 742-47 
121 742-48 
121 742-49 
GSD 
57 C.J.) 35 Cye 
Sec. |Page Note 
13 1496-85 
15 1496-87 
15 1496-88 
15 1496-89 
15 1496-90 
15 1496-91 
15 1496-93 
15 1497-94 
15 1497-95 
15 1497-96 
16 1497-97 
16 1497-98 
16 1497-99 
i. 1497- 1 
17 1497- 2 
17 1497- 3 
17 1497- 4 
17 1497- 6 
17 1497- 7 
17 1498- 8 
lel 1498- 9 
17 1498-10 
ive 1498-11 
Ly 1498-13 
ag 1498-14 
18 1498-15 
18 1499-17 
18 1499-18 
18 1499-23 
18 1499-24 
18 1499-25 
19 1499-26 
19 1499-27 
21 1499-28 
21 1499-29 
21 1499-30 
21 1499-31 
22 1499-32 


35 Cye 
Page Note 
1499-33 
1500-35 
1500-36 
1500-37 
1500-38 
1500-40) 
1500-41 
1500-42 
1500-44 
1500-45 
1501-46 
1501-48 
1501-49 
1501-50 
1501-51 
1501-52 
1501-53 
1501-54 
1501-55 
1501-56 
1502-57 
1502-58 
1502-59 
1502-60 
1502-61 
1502-64 
1502-65 
1503-68 
1503-69 
1503-70 
1503-71 
1503-72 
1503-73 
1503-74 
1503-75. 
1508-76 
1503-77 
1503-78 


57 C.J.| 35 Cye 
Sec. |Page Note 
27 1503-79 
31 1503-80 
81 | 1503-81 
381 | 1504-82 
82 | 1504-83 
34 1504-85 
384 | 1504-86 
384 1504-87 
36 1504-88 
86 | 1504-89 
86 | 1504-90 
37 1505-91 
387 1505-92 
387 1505-93 
37 1505-95 
37 1505-96 
By 1505-98 
88 | 1505-99 
38 1505- 1 
387 1505- 3 
387 1505- 4 
37 1505- 6 
387 | 1505- 7 
37 1505- 8 
87 | 1505-9 
41 | 1505-10 
41 1506-13 
42 | 1506-14 
44 | 1506-13 
44 | 1506-16 
45 1506-17 
45 1506-18 
46 | 1506-19 
46 | 1506-20 
47 1506-21 
47 1506-22 
47 | 1507-24 
47 | 1507-25 


(SSS 
57 C.J. 


Sec. 
167 


34 Cye 
Page Note 
758-62 
758-63 
758-64 
758-65 
758-66 
758-67 
758-68 
759-69 
759-70 
759-71 
759-72 
159-73 
759-74 
759-15 
759-76 
759-77 
760-78 
760-79 
760-80 
760-81 
760-82 
760-83 
760-84 
761-85 
761-86 
761-87 
761-88 
761-89 
761-90 
761-91 
761-92 
762-93 
762-94 
762-95 
762-96 
762-97 
762-98 
762-99 
762-— 1 
762- 2 
T62- 3 
762- 4 
762-5 
762- 6 
763- 7 
763- § 
763-— 9 
763-11 
763-12 
763-13 
763-14 


35 Cye 
Page Note 
1507-26 
1507-27 
1507-29 
1507-30 
1507-81 
1507-32 
1507-33 
1508-34 
1508-35 
1508-36 
1508-37 
1508-38 
1508-39 
1508-40 
1508-41 
1508-42 
1508-43 
1508-44 
1509-45 
1509-46 
1509-47 
1509-48 
1509-50 
1509-51 
1509-52 
1509-53 
1509-55 
1509-56 
1510-57 
1510-58 
1510-59 
1510-61 
1510-62 
1510-63 
1510-64 
1510-65 
1510-66 
1511-67 


35 Cye 
Page Note 
1511-68 
1511--69 
1511-70 
1511-71 
1511-72 
1511-74 
1511-75 
1511-76 
1511-77 
1511-78 
1511-79 
1511-80 
1511-81 
1511-82 
1511-83 
1512-85 
1512-86 
1512-87 
1512-88 
1512-89 
1512-90 
1512-92 
1512-93 
1512-94 
1512-95 
1512-99 
1512- 1 
1512- 3 
1512- 4 
1512-5 
1512- 6 
1512- 7 
1512- 8 
1512-10 
1513-11 
1513-12 
1513-14 
1513-15 
1513-16 
1513-17 
1513-18 
1513-20 
1513-21 
1513-22 
1514-23 
1514-24 
1514-25 
1514-27 
1514-29 
1514-31 
1514-32 
1514-35 


, 1514-36 


1514-38 
1515-39 
1515-40 
1515-41 
1515-42 
1515-44 
1515-45 
1515-46 
1515-47 
1515-48 
1515-49 
1515-51 
1515-52 
1515-53 
1515-54 
1515-56 
1515-57 
1516-61 
1516-62 
1516-63 
1516-64 
1516-65 
1516-66 
1516-67 
1516-68 
1516-69 
1516-70 
1516-71 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


SHERIFFS AND CONSTABLES—Continued 


35 Cye 57 C.J.) 35 Cye 57 C.J.| 35 Cye 57 C.J.) 35 Cye 57 CS. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
1518-88 91 1526-95 119 1535-1 142 1544- 9 171 
1518-89 91 1526-96 119 1535- 2 142 | 1544-10 171 
1518-90 91 1526-97 123 1535- 3 142 | 1544-12 172 
1518-91 91 1526-98 123 1535- 4 142 | 1544-13 172 
1518-92 91 1527-99 123 1535-5 142 | 1544-14 172 
1519-93 91 1527- 1 123 1535- 6 142 1544-15 178 
1519-94 91 1527- 2 1238 1535- 7 142 1544-16 173 
1519+95 91 1527- 3 128 1535- 8 143 1544-17 173 
1519-96 91 1527- 4 123 Pf 1585- 9 148 1545-18 174 
1519-98 94 1527- 5 124 1535-10 143 1545-20 175 
1519-99 94 1527- 6 124 1535-11 143) | 1545-21 176 
1519- 1 94 1527- 7 124 1535-12 143 1545-22 176 
1519- 2 94 1527- 8 124 1535-13 143 1545-23. 176 
1519- 4 95 1527- 9 124 1535-14 144 1545-24 176 
1520- 5 96 1527-10 124 | 1535-15 144 | 1545-25 177 
1520- 6 96 1527-11, 124 1535-16 144 1545-26 177 
1520-7 96 1528-12 124 1535-17 145 1545-27 117 
1520- 8 96 |. 1528-13 124 | 1535-18 146 | 1546-28 177 
1520- 9 96 1528-14 125 1536-20 148 1546-30 178 
1520-10 96 1528-15 125 1536-21 148 | 1546-31 179 
1520-11 96 1528-16 125 1537-22 148 1546-32 179 
1520-12 96 1528-17 126 1537-23 149 1546-33 179 
1521-13 96 | 1528-18 126 1587-24 150 1546-34 179 
1521-16 97 1528-19 126 | 1537-25 150 | 1546-35 179 
1521-17 hl 1529-20 127 | 1537-26 150 | 1546-36 179 
1521-18 97 1529-21 127 1537-27 152 | 1546-37 179 
1521-19 97 1529-22 127 1537-28 152 1546-38 179 
1521-20 97 1529-23 127 | 1537-29 152 1546-39 179 
1521-21 97 1529-24 127 1538-30 151 1547-40 179 
1521-22 97 1529-25 127 1538-31 151 1547-41 179 
1521-23 97 1529-26 127 1538-32 151 1547-42 180 
1521-24 97 1529-27 127 1538-33 151 1547-43 180 
1521-25 97 1529-28 127 1538-35 153 1547-44 180 
1521-26 97 1529-29 127 1538-37 154 | 1547-45 180 
1521-27 97 1529-30 127 || 1538-38 154 | 1547-46 180 
1521-28 97 1529-31 127 1538-39 154 1547-47 181 
1521-29 97 1529-32 127 | 1538-40 155 1547-48 181 
1521-30 97 1529-33 127 1588-41 155 1547-49 182 
1521-32 98 1529-34 127 1538-42 155 1547-50 182 
1522-34 99 1530-35 127 1538-43 155 | 1547-AL 182 
1522-35 99 1530-36 127 1538-44 155 1548-53 11382 
1522-36 99 1530-37 127 1538-46 156 1548-54 1132 
1522-37 99 1580-38 127 1538-47 156 | 1548-55 1132 
1522-38 99 1530-39 AZ, 1539-50 157 1548-56 11382 
1522-39 99 1530-40 127 1539-51 157 =| 1548-57 1132 
1522-40 99 1530-41 127 | 1589-52 158 1549-58 1132 
1522-41 99 1530-42 127 1539-53 158 1549-59 1132 
1522-42 99 1530-44 128 1539-57 159 1549-60 1132 
1522-44 100 1530-45 128 1539-58 159 1550-61 1132 
1522-45 100 1530-46 128 1539-59 159 1550-62 1132 
1522-47 1901 1530-47 128 | 1539-60 160 | 1550-63. 1183 
1523-48 101 1530-48 129 | 15289-€1 _ 160 1550-64 1133 
1523-49 101 1530-50 130 1539-62 160 1550-66 118 
1523-50 101 1530-51 130 | 1539-63 160 | 1550-67 1134 
1523-51 101 1530-52 13 1839-64 160 1551-68 1134 
1523-52 101 1530-53 130 1540-65 161 | 1551-69 1134 
1523-53 101 1531-54 130 | 1540-66 161 | 1551-70 1134 
1523-54 101 1531-55 130 | 1540-67 161 1551-73 1136 
1523-65 101 1531-56 130 | 1540-68 162 1552-74 1136 
1523-56 101 1531-57 131 | 1540-69 162 1552-75 1136 
1523-57 102 1531-58 4 131 1540-70 162. | 1553-76 1186 
1523-58 103 | 1531-60 132 | 1540-71 162 1553-77 1136 
1523-59 102 1581-61 132 | 1540-72 162 | 1553-78 1187 
1523-60 104 1531-63 133 1540-73 162 | 1553-79 1136 
1528-61 105 1532-64 133 1540-74 162 | 1553-80 1136 
1524-62 105 1532-65 133 1541-76 163 1553-81 1136 
1524-63 105 1532-66 1383 1541-77 163 1553-82, 1136 
1524-64 106 1532-67 133 1541-78 163 1558-83 1136 
1524-65 105 1532-68 183 | 1541-79 165 1553-84 1188 
1524-66 106, 111 1532-69 184 | 1541-80 165 1554-85 1188 
1524-67 112 1532-70 184 1541-81 165 | 1554-86 1138 
1524-68 112 1532-71 134 1541-82 165 1554-87 1138 
1524-69 108 1532-73 135 1541-83 165 1554-89 1140 
1524-71 114 =| 1532-74 135 | 1541-84 165 1554-90 1140 
1524-72 114 1533-75 3 1541-85 165 1554-92 1141 
1524-73 114 1533-76 13 1541-86 164 | 1554-93 1141 
1525-74 114 1533-17 1385 1541-87 164 | 1554-05 1142 
1525-75 114 1533-78 135 1541-88 164 1554-96 1148 
1525-76 114 1533-79 135 1541-89 163 1554-97 1144 
1525-77 116 1533-80 135 1542-90 163 1555-98 1145 
1525-78 120 | 1533-81 135 1542-91 163 1555-99 1145 
1525-79 120 1533-82 1286 1542-92 163 1555- 1 1145 
1525-80 120 1533-83 1 1542-93 163 1555- 2 1145 
1525-82 121 1533-84 ‘1386 | 1542-94 164 1556- 3 1145 
1525-83 121 1533-86 138 1542-95 164 1556- 4 1145 
1525-84 121 1533-87 13 1542-96 164 1556- 5. 1145 
1525-85 121 1533-88 138 1542-97 166 1556- 6 1145 
1526-86 121 1533-89 189 1542-98 166 1556- 7 1145 
1526-87 121 1533-90 1389 1543-99 167 1556- 8 1145 
1526-88 121 1533-91 140 1548-1 169 1556- 9 1145 
1526-89 12 1534-92 140 | 1543- 3 170 1557-10 1145 
1526-90 121 1534-94 141 1543- 4 170 1557-11 1145 
1526-91 12 1534-95 141 1543- 5 170 1557-12 1145 
1526-92 122 1534-97 142 | 1548-6 Executions | 1557-13 1145 
1526-93 122 1534-98 142 § 213 1557-14 1145 
1526-94 122 1534-99 142 } 1543- § iL 1557-15 1145 


xxXV 

35 Cye 57 C.J. 

Page Note Sec. 
1557-16 1145 
1557-17 1145 
1557-18 1152 
1557-19 1146 
1557-20 1146 
1557-21 1146 
1558-22 1147 
1558-23 1147 
1558-24 1147 
1558-25 1147 
1558-27 1148 
1558-28 1148 
1558-30 1139 
1558-31 1139 
1558-34 1150 
1558-35 1150 
1559-86 1150 
1559-37 1150 
1559-88 1150 
1559-39 1150 
1559-40 1151 
1559-41 1151 
1560-42 1152 
1560-43 1152 
1560-44 1152 
1560-45 1152 
1560-46 1152 
1560-47 1152 
1560-51 Courts § 211 
1560-52 1152 
1561-55 1152 
1561-56 1152 
1561-57 1152 
1561-58 Courts § 211 
1561-60 1149 
1561-61 1149 
1561-62 1153 
1561-63 1202 
1561-64 1202 
1561-65 1211 
1462-66 W201 
1562-68 1153 
1562-69 1153 
1562-76 1153 
1562-71 1153 
1562-72 1153 
1562-73 1153 
1562-75 1158 
1562-76 1158 
1562-77 1154 
1563-78 1154 
1563-79 1154 
1563-80 1194 
1563-81 1154 
1563-82 1154 
1563-83 1154 
1563-84 1154 
1563-85. 1163 
1563-86 1154 
1564-90 1155 
1564-91 1155 
1564-92 1155 
1564-93 1158 
1564-94 1155 
1564-96 1156 
1565-97 1156 
1565-98 1156 
1565-99: 1156 
1565- 1 1156 
1565- 2 1156 
1565- 3 1156 
1565- 4 1156 
1565- 5 1156 
1565- 7 1156 
1566- 8 1157 
1566-10 1157 
1566-11 1186 
1565-12 1186-1188 
1566-13 1186-1188 
1566-14 1157 
1567-15 1157 
1567-16 1157 
1567-17 1157 
1567-19 1158 
1567-20 1158 
1567-21 1158 
1567-22 1158 
1567-23 1158 
1567-24 1185 
1567-26 1185 
1568-27 1185 
1568-29: 1185 
1568-30 1185 
1568-32 1159 
1568-33 1186, 1187 


xxvi CYC-CORPUS JURIS PARALLEL REFERENCE TABLE gs a 


SHERIFFS AND CONSTABLES—Continued 


: | OO X 
* 35 Oye 57. C.3.| 35 Cyc 57 C.J. 35 Cye es Tae cae PRA Ne Fay oy 
2 . |Page Note Sec. | Pa; ‘f es ASE J. ye 57 C. 3 
Soo peal ee SER t ee Zane ote Sec. Pase Note eae: Paxe Note rose 4 35 are 57 C.J. 
1568-35 1197 | 1578-44 ti93 | 1589- 1188 | 1600-50 1207 | 1610-56 Soe ave Sep: 
57 3 | 1589-51 118s} 1600- 1228 | 1621-58 
1568-37 1160 | 1578-45 a9 | 168 oe 1206 | 1610-57 ae 
€ 518-45 1589-52 1188 | 1600- 1228 | 1621-60 
1569-38 1160 | 1579-46 1189 | 1989-5: oe ae 1187 | 1610-58 1228 23 
1569-39 1160 | 1579-47 1189 4 aot 1188 | 1600-53 1206 | 1610-59 1228 ee mis 
1569-40 1160 | 1579-48 1189 Peres 1188 | 1600-54 1206 | 1610-60 4229 ee oe 
1569-42 1164 | 1579-49 189 | 1289-56 ered tate 1209 | 1610- 1621-64 a 
ae 7 1589-56 1188 | 1601+ 61 1229 | 1621-64 
1569-43 1160 | 1579-50 1173 | 158 ee 1210 | 1610- 198 
i 1589-57 1188 “5 62 1229 | 1622-65 
1569-44 1160 | 1579-52 1189 : Ae te 1210 | 1611-63 1 re 
1569-45 1161 | 1579-53 1189 faa 1188 “| 1601-59 4210 | 1611-64 229 | 1622-66 195 
1569-46 1161 | 1579-54 La | 1589-60 1191 | 1601-60 1210 | 1611-65 br Ren 195 
4569-47 Hen: | ipeocks ie 1589-60 1191 | 1601-61 1210 | 1611-66 1230 | 1622-68 198 
1570-48 1162 | 1580-57 ria | 1580-62 Te eave 1223 | 1611-67 dey | deen Be 
1570-49 1160 | 1580-58 Pr iecnces 1191 | 1601-63 1293 | 1611-68 eye teeta ie 
1570-50 1160 | 1580-59 1174 1589-63 1191 | 1602-64 1223 | 1611. 1230 | 1622-71 195 
1570-51 Aree | deae-8o 1i74. | 1590-64 1191 | 1602-65 oes 1230 | 1622-72 195 
1570-52 1164 | 1580-61 crt ean 1193 | 1602-66 193 | islet on ret ne 
1570-53 1164 | 1580-62 1175 ooo oe 1193 | 1602-67 1223. | 161 8 oa ere mes 
- 590- 1-72 1230 | 1622— 
1570-54 ties dl 43802 75 | 1590-67 1193 | 1602-68 : 15 195 
oie Pie oie ae eB ey ie 
i 1166 | 1581-66 1175 | 1590-7 f 1211 | 1611-75 ion 
1571-58 1166 | 1581-67 ie | ist re eeU pileup 1211 11 330 | 1638-79 ee 
1571-60 1166 | 1581- 1590-71 193 | 1603-72 all 230 | 1623-79 195 
Pe les lee ee ee lee 
571- 1166 | 1581-70 4174 | 1591 1603-74 1210 £ 195 
1571-64 1166 teste 591-76 1194 | 1603-75 i 1612-80 183 | 1623-82 195 
1571-65 tee | de8i-72 rie iteoine 1194 | 1603-76 vee cleeraee ge | SOEs ee 195 
qeri-66 1166 | 1581-74 71190 POLy9 Pa anes 1213 ee 3 1628 88 ae 
71 1166 | 1581-75 : 2 1603-78 2 = 1 988 oe 195 
1511-68 1166 | 1581-76 1190 | 1531-81 i194 | 1608-80 tai | Ieee et | ioo3-87 ie 
: 1166 | 1581- a 03 -85 si 5 
4571-70 ae Weg za 1591-82 7194 aig ey 1613-86 jg4 | 1623-88 i 
1572-71 1166 | 1582-79 tos | epee 1194" | 1604-82 tees | were 134 | Tes op le 
1572-72 4201. | 1582-80 ae 1591-84 1194 | 1604-83 joa | 1613-88 200 | 1623-90 195 
1572-74 Ca ae 1199 | 1591-85 1194 | 1604-84 1214 | 1613-89 is5 | 1623-91 195 
oe Pe ee 14 | 1592-86 1194 | 1604-85 tora | 1613-90 igs | 1624-92 195 
1572-76 1176 | 1582-83 174 dell 1194 | 1604-86 jo14_ | 1613-91 4g5 | 1624-93 195 
1572-17 1176 | 1582-84 1174 | 4¢92- 1194 | 1604-87 jo14 | 1613-92 g5 | 1624-94 195 
1572-78 1168 | 1582-85 nim 4 2-89 1194 | 1604-88 - i014 1 1613-98 jg5 | 1624-95 197 
1572-79 1168 | 1582-86 1174 Te7-01 1194 | 1604-89 i215 | 1613-94 jes |/1024-96 197 
1572-80 1168. | 1582-87 ivr | te9-82 1194 | 1604-90 1215 | 1613-95 185 (\ ocean 197 
1572-81 ties. | 1582-88 1174 bead 1194 | 1604-91 jo15 | 1613-96 185 | 1624-98 197 
1572-82 1168 | 1582-89 1176 | 1592+ 1194 | 1605-92 jo15 | 1613-97 135 | 1624-99 197 
1573-83 1168 | 1583-90 1176 592-94 1194 | 1605-94 1216 1614-98 185 1624- 1 197 
1573-84 1168 | 1583-91 rie | 10296 deer \aeneion eee y 185 | ipu 4 ee 
1573-85 1176 | 1583-92 x76 || 1s09-97 1195 | 1605-96 i201 | 1614-1 jeg | 1624-4 205 
1573-86 1176 | 1583-93 1176 | 1593 1195 | 1605-97 i21g | 1614-2 ise | 1625-5 205 
1573-88 1170 | 1583-95 180 | 1598-99 en em ie aS 187 | 1635-7 a8 
1573-89 1170 | 1583-96 1180 | 1593- 1196 | 1605- 1 to1e | 1614-4 187 | 1626-7 206 
1573-90 1176 | 1584-97 - tis | is03 2 1197 | 1605- 4 t2ig | 1614-5 19p| sees 206 
1573-91 1167 | 1584-99 1180 | 159: 1194 | 1606- 6 joig | 1614-6. 13g | 1626-9 206. 
1573-92 i176 | 1584-1 1130 ee 1194 | 1606- 6 jo16 | 1614-7 qgg | 1626-11 207 
1574-94 1167 | 1534-2 1180 | 1593- 5 1194 | 1606- 8 qo17 | 1614-8 jgg | 1626-12 208 
1574-95 1167 | 1584-3 1180 | 159 1198 | 1606-9 1217 | 1614-9 gag | 102018 208 
1574-96 1167 | 1584- 4 1180 Bae 1198 | 1606-10 qo17_| 1614-10 agg | 1627-15 209. - 
1574-97 1169 | 1584-5 agers 1198 | 1606-11 q2i7_| 1615-11 188 | 1627-16 209. 
1574-98 169 | 1584- 6 is i deseo 1199 | 1606-12 1615-15 88 | 1627-17 209 
1574-99 1169 | 1584-7 1180: sedi 9 1199 | 1606-13 1a | 1615-16 ie) | 1627-18 > 209 
1574-1 1169 | 1584- 8 "44180 ay 1198 | 1606-15 ee 1616-17 re 1627-19 209 
1574. 2 1169 | 1584-10 tir7 | 129413 1199 | 1606-16 joig_ | 1616-18 191 | 1627-21 210 
1574- 3 i169 | 1585-11 arate 1199 | 1606-17 1616-19 91 | 1627-23 210 
1574- 4 1170 | 1585-12 uit | 1595-14 1199 | 1606-18 1ty | 1616-20 foi | 1827-28 210 
1515-5 1176 | 1585-13 Hirt | ieee te 1200 | 1606-20 tele | 1617-28 3 | 1627-24 210 
eee te ere iT | 1506-15 1200 | te0721 1219 | s¢17-99 192 | 1698-25 : 
1575-7 1176 | 1585-15 uit | 1507-18 1201 | 1607-22 toi | 1617-23 tom | 1628-26 on 
1515-10 eres 1177 | 1597-19 TE rales 121075) poe 192 | igo8-93 oe 
Z ; 58 iS 2 . | 1617-25 o- 213 
eee et) ce 1177 | 1597-20 1202 ae 1219 2 ISG 
1575-12 1171 | 1586-19 tir | seers 1202 | 1607-26 ess eit? i 1628-80 hy 
esse ii | 1586-20 4173 | 1597-23 1202 | 1607-27 | 1617-28 199, | 1629-82 211 
1575-17 ie | 198622 ead ep ke 1202 | joyr-30 176 | ei8-30 190 | th20-34 318 
1575-18 1173 | 1586-23 178 | 1597-25 1202 | 1908-31 1136 | Tels 31 193 | 1629-35 ae 
1676-19 1173 | 1586-25 19 | 159-27 1202 | {608-32 1392 118-32 tor | 1929-36 23 
576-20 17 fe 597- 1202 o 82 193 fi 5 
1576-21 i | eer 179 | 1597-28 , 1208 ‘| 4epg-b4 io7d (| 6ee ae 194 | 1630-38 a 
1576-22 HT pl eetcon 1179 | 1598-29 1208 iene ee 1224 1618-37 194 | 1639-3 215 
1576-23 Be nseee 1181 | 1598-30 1203 | 4608-36 1095 | 1619-88 194 | t¢a0- “4 215 
1576-24 Re ee 4181 | 1598-31 1503." | qence? 1225 | 1619-89 198 | 4630-41 215 
1 ae eR be abies Meee ie ee eo 
= 117 87-3 | 1598-3 1203 1 198 Z 
577-27 «+1185, Pies alaeeecas 1182 | 1598-34 1204 1608-40 1225 | 1619-42 708 Ll despues . 216 
1577-28 ial tas 1182 | 1598-35 1204 | 1609-41 1225 | 1620-43 198 | 1620-48 216 
1577-30 1216 | 1587-38 F185 1 f Abeer dt 1204 | 1609-44 ot ee oe 199 | 1630-48 a 
. 1577-31 1173 | 1588-39 1192 | 1598-38 1204 | 1609-45 1226 | 1620-46 199 | 1631-49 217 
1577-82 1173 | 1588-40 1192 | 1598-39 1205 | 1609-46 Eat 200 | 1631-50 305 
1577-24 rive | Teese 1192 | 1599-40 1205 | 1609-47 4226 | 1620-48 200 | 1631-51 222 
1577-25 1173. | 1588-42 1192 | 1599-42 1208 | 1609-48 abies 201 | 1631-52 213 
1578-36 4202 | 1788-43 1192 1599-43 1208 1609-49 1226 1620-50 201 1631-53 218 
es ay 1193 | 1600-44 OR Ta ay 1226 | 1620-51 201 | 1631-55 218 
1578-39 1193 | 1588-45 1193 | 1600-45 1208 | 1609-5 oe hikes 202 | 1631-56 ate 
1578-40 1193 | 1588-46 1225 | 1600-46 1208 aes 1226 | 1620-53 202 | 1631-5’ ae 
1578-41 1193 | ires_48 1193 | 1600-47 1206 Ha bee 1226 | 1620-54 196 ees 219 
1578-42 1193 | 1588-49 1185 | 1600-48 1206 | 161 toe Meet en 196 | 1682- ma 
| 1185 | 1600-49 0-54 1227 | 1621-56 2-59 220 
1207 | 1610-55 1211 | 1621-57 196 | 1622-60 220 
196 | 1632-61 220 


35 Cye 
Page Note 
1632-62 


— 
57 C.J. 
Sec. 


S's 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


35 Cye 
Page Note 
1643-71 
1643-72 
1643-73 
1643-74 
1643-75 
1643-76 
1644-78 
1644-79 
1644-80 
1644-81 
1644-82 
1645-83 
1645-84 
1645-85 
1645-86 
1645-87 
1645-88 
1645-89: 
1646- 1 
1646- 2 
1646- 4 
1646- 5 
1646- 6 
1646- 7 
1646- 8 
1646-10 
1647-12 
1647-13 
1647-14 
1648-15 
1648-16 
1648-17 
1648-18 
1648-19 
1648-20 
1648-21 
1648-22 
1648-23 
1648-24 
1648-25 
1648-26 
1649-27 
1649-28 
1649-29 
1649-30 
1649-31 
1649-32 
1649-33 
1649-34 
1649-35 
1649-36 
1649-37 
1649-38 
1650-389 
1650-42 
1650-43 
1650-44 
1650-46 
1650-47 
1650-48 
1650-49 
1651-52 
1651-53 
1651-55 
1651-57 
1651-59 
1651-61 
1651-62 
1651-63 
1651-64 
1652-65 
1652-66 
1652-67 
1652-68 
1653-69 
1653-70 
1653-71 
1653-72 
1653-73 


| 1653-74 


1653-76 
1654-717 
1654-78 
1654-80 


SHERIFFS AND CONSTABLES—Continued 


— 
57 Cd. 


Sec. 


35 Cye 

Page Note 
1656-94 
1656-95 
1656-96 
1656-97 
1656-98 
1656-99 
1656- 1 
1656- 2 
1656- 3 
1656-— 4 
1656- 5 
1656- 6 
1656- 7 
1657- 8 
1657-10 
1658-11 
1658-13 
1658-14 
1658-15 
1658-16 
1658-17 
1658-18 
1658-19 
1658-20 
1658-21 
1659-23 
1659-24 
1659-28 
1659-29 
1659-30 
1659-31 
1659-32 
1659-33 
1660-34 
1660-35 
1660-36 
1660-37 
1660-38 
1660-39 
1660-40 
1660-41 
1660-43 
1660-44 
1660-45 
1660-46 
1661-47 
1661-49 
1661-51 
1661-53 
1661-54 
1661-55 
1661-56 
1661-57 
1661-59 
1661-60 
1661-61 
1661-62 
1662-63 
1662-64 
1662-65 
1662-66 
1662-67 
1662-68 
1662-69 
1663-70 
1663-71 
1663-72 
1663-73 
1663-74 
1663-75 
1664-76 
1664-77 
1664-78 
1664-79 
1664-80 
1664-81 
1664-82 
1664-83 
1664-84 
1664-85 
1664-86 
1664-87 
1664-88 
1665-89 
1665-91 
1665-92 
1666-93 
1666-94 
1666-95 
1666-96 
1666-97 
1666-98 
1666-99 
1666—- 1 


See. 


Sa) eee ee 
57 C.J.| 35 Cyc 


Page Note 
1667- 2 
1667- 3 
1667- 4 
1667- 5 
1667- 6 
1667- 7 
1667- 8 
1667- 9 
1667-10 
1667-11 
1668-13 
1668-14 
1668-15 
1668-17 
1668-18 
1668-20 
1668-21 
1668-22 
1668-23 
1669-24 
1669-25 
1669-27 
1670-28 
1670-29 
1670-30: 
1670-31 
1670-32 
1671-33 
1671-34 
1671-35 
1671-36 
1671-37 
1671-38 
1671-39 
1671-42 
1671-43 
1672-46 
1672-50 
1672-51 
1672-55 
1672-56 
1673-57 
1673-58 
1673-59 
1673-60 
1673-62 
1673-63 
1673-64 
1674-65 
1674-66 
1674-67 
1674-68 
1674-69 
1674-70 
1674-71 

1674-72 
1674-73 
1674-74 
1675-78 
1675-79 
1675-80 
1675-81 
1675-82 
1675-84 
1675-85 
1676-86 
1676-87 
1676-88 
1676-89 
1676-90 
1677-91 
1677-92 
1677-93 
1677-94 
1677-95 
1678-96 
1678-97 
1678-98 
1678- 1 
1678- 2 
1679- 3 
1679-4 
1679- 5 
1679- 6 
1679- 9 
1679-10 
1680-11 
1680-12 
1680-13 
1680-14 
1680-15 
1680-16 
1680-17 
1680-18 


Ee a 
57 C.J.) 35 Cye 
Sec. |Page Note 
301 | 1681-19 
301 | 1681-20 
301 1681-21 
808 1681-22 
308 | 1681-23 
308, | 1681-24 
309 1681-26 
309 1681-27 
310 | 1681-28 
810 | 1681-29 
302 | 1681-30 
302 | 1681-31 
302 | 1681-32 
303 1682-33 
308 | 1682-34 
304 | 1682-35 
304 | 1682-36 
306 | 1682-37 
317 | 1682-38 
317 | 1682-39 
317 | 1682-41 
319 | 1682-43 
319 | 1682-45 
319 | 1682-46 
319 | 1683-48 
318 1683-52 
318 | 1683-53 
322 | 1683-54 
325 | 1683-56 
325 1683-57 
325 1683-58 
395 | 1683-59 
325 | 1683-60 
325 | 1684-61 
398 1684-62 
326 1684-63 
328 1684-64 
329 | 1684-65 
329 1684-67 
323 1684-68 
323 | 1684-70 
323 | 1685-71 
331 1685-73 
331 | 1685-74 
331 | 1685-75 
332 | 1685-77 
332 1685-78 
939 | 1685-80 
329 | 1685-81 
333 1685-82 
9 1685-83 
a 1686-84 
335 | 1686-85 
335 1686-88 
3 1686-89 
336 | 1686-90 
936 | 1686-91 
336 1686-92 
337 | 1686-94 
337 | 1686-95 
337 1687-97 
299 1687-99 
340 1687- 2 
340 | 1688- 3 
241 1688- 4 
241 1688- 5 
393 1688- 6 
949 | 1688- 7 
EO epee ed 
343 1688-10 
343 1688-11 
343 1688-12 
343 1688-13 
344 1688-14 
344 | 1688-15 
344 1689-16 
345 | 1689-17 
34g | 1689-19 
346 | 1689-20 
346 | 1689-21 
346 | 1689-22 
346 | 1689-23 
847 1689-24 
349 1689-25. 
349 1689-26 
850 | 1689-27 
350 | 1689-28 
350 | 1689-29 
350 | 1689-30 
351 | 1690-32 
851 | 1690-33 
351 J 1690-34 


[AED 
57 C.S. 


Sec. 
348 
348 
348 
, 848 


35 Cye 


Page Note 


1690-35 
1690-36 
1690-37 
1690-38 
1691-39 
1691-40 
1691-41 
1691-42 
1691-43 
1691-44 
1691-45 
1691-46 
1691-47 
1691-48 
1691-50 
1691-51 
1691-52 
1691-53 
1691-54 
1692-55 
1692-56 
1692-57 
1692-58 
1692-60 
1692-61 
1692-62 
1692-63 
1692-64 
1693-65 
1693-66 
1693-67 
1693-68 
1693-69 
1693-70 
1693-71 
1694-72 
1694-73 
1694-74 
1694-75 
1694-76 
1694-77 
1694-79 
1694-80 
1694-81 
1695-82 
1695-83 
1695-84 
1695-85 
1695-87 
1695-88 
1695-89 
1695-99 
1693-91 
1695-92 
1695-94 
1695-96 
1696-97 
1696-98 
1696-99 
1696-1 
1696- 2 
1696- 3 
1696- 4 
1696- 5 
1697- 6 
1697-7 
1697- 8 
1697-10 
1697-12 
1697-13 
1697-15 
1697-16 
1697-17 
1698-18 
1698-19 
1698-20 
1698-21 
1698-22 
1698-23 
1698-24 
1698-25 
1698-26 
1698-27 
1698-28 
1698-29 
1698-30 
1699-31 
1699-32 
1699-33 
1699-34 
1699-35 
1699-36 
1699-37 
1699-38 


Xxvili 


35 Cye 

Page Note 
1699-39 
1699-40 
1699-41 
1699-42 
1700-43 
1700-44 
1700-45 
1700-46 
1700-48 
1700-49 
1700-51 
1701-52 
1701-53 
1701-55 
1701-56 
1701-57 
1701-58 
1701-60 
1701-61 
1702-62 
1702-63 
1762-65 
1702-66 
1702-67 
1702-68 
1702-69 
170-70 
1702-71 
1703-72 
1703-73 
1703-74 
1704-75 
1704-76 
1704-77 
1704-78 
1705-79 
1705-80 
1705-81 
1705-82 
1705-84 
1705-85 
1705-86 
1705-87 
1706-88 
1706-89 
1706-91 
1707-92 
1707-93 
1707-94 
1707-95 
1707-96 
1707-97 
1707-98 
1707-99 
1707- 1 
1707- 2 
1707- 3 
1707- 4 
1707- 5 
1708- 6 
1708- 7 
1708- § 
1708- 9 
1708-10 
1708-11 
1708-12 
1708-13 
1709-14 
1709-17 
L7N9-AS 
1709-19 
1709-20 
1709-21 
1709-22 
1709-23 
1709-25 
1709-26 
1710-27 
1710-28 
1710-29 
1710-31 
1710-32 
1710-33 
1710-34 
1711-35 
1711-36 
1711-37 
1711-38 
1711-39 
1711-40 
1711-41 
1711-42 
1711-43 
1711-44 
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ma) 

57 C.J. 35 Cye 
Sec. |Page Note 
413 | 1711-45 
413 | 1711-46 
413 | 1712-47 
413 | 1712-48 
414 | 1712-49 
414 | 1712-50 
414 | 1712-51 
414 | 1713-52 
415 | 1713-53 
415 | 1713-54 
415 | 1713-55 
416 | 1713-56 
416 | 1714-57 
417 | 1714-58 
419 | 1714-59 
418 | 1714-60 
418 | 1714-61 
420 | 1714-62 
450 | 1714-63 
420 | 1714-64 
420 | 1714-65 
421 | 1714-66 
421 | 1715-67 
421 } 1715-68 
421 | 1715-69 
421 | 1715-70 
42 1715-71 
422 | 1715-72 
423 | 1715-73 
423 | 1715-75 
424 | 1716-76 
424 | 1716-77 
425 | 1716-78 
425 | 1716-79 
425 | 1716-80 
425 | 1716-81 
425 | 1716-82 
425 | 1716-83 
4°5 | 1716-84 
424 | 1717-85 
424 | 1717-86 
424 | 1717-89 
424 | 1717-90 
425 | 1717-92 
495 | 1717-93 
426 | 1717-94 
426 | 1718-95 
426 | 1718-96 
427 | 1718-97 
497 | 1718-1 
437 | 1718- 2 
437 | 1718- 3 
437 | 1718-5 
437 | 1718-6 
49¢ | 1719-7 
435 | 1719- 8 
436 | 1719-10 
436 | 1719-11 
420 | 1719-12 
430 | 1719-13 
43 1719-15 
43 1719-16 
431 | 1720-17 
429 | 1729-18 
429 | 1720-19 
429 | 1720-20 
484 | 1721-21 
434 | 1721-22 

32 | 1721-28 
432 | 1721-24 
437 | 1721-25 

33 | 1721-26 
433 | 1722-27 
48 1722-28 
43 1722-30 

38 | 1722-31 
438 | 1722-32 
438 | 1729-33 
439 | 1722-34 
439 | 1722-35 
440 | 1723-3 
440 | 1723-38 
440 | 1723-39 
441 | 1743-40 
441 | 1723-41 
441 | 1723-42 
441 | 1723-43 
441 | 1723-44 
441 | 1724-45 
441 | 1724-46 
441 | 1724-47 
442 | 1724-45 
443 | 1724-50 
443 | 1724-51 
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443 


35 Cyc 
Page Note 
1724-52 
1724-53 
1724-55 
1725-56 
1725-57 
1725-58 
1725-59 
1725-60 
1725-61 
1725-62 
1725-63 
1725-64 
1725-65 
1725-66 
1726-72 
1726-73 
1726-75 
1726-77 
1726-78 
1726-80 
1726-81 
1727-82 
1727-83 
1727-84 
1727-85 
1727-86 
1727-87 
1728-88 
1728-89 
1728-90 
1728-91 
1728-92 
1728-93 
1728-94 
1728-95 
1728-96 
1728-97 
1728-99 
1729- 1 
1729- 2 
1730- 3 
1730- 4 
1730- 5 
1720- 6 
1730- 7 
1731-10 
1781-11 
1731-12 
1731-13 
1731-14 
1731-15 
1731-17 
1731-18 
1732-19 
1732-20 
1732-21 
1732-23 
1732-26 
1732-27 
1732-28 
1732-29 
1732-30 
1732-31 
1733-82 
1733-33 
1733-84 
1733-35 
1733-36 
1733-37 
1733-38 
1733-39 
1733-40 
1733-41 
1733-42 
1734-43 
1734-44 
1734-45, 
1734-46 
1734-47 
1734-49 
1734-50 
1734-52 
1734-54 
1734-56 
1734-57 
1734-58 
1735-59 
1735-62 
1735-63 
1735-65 
1735-66 
1736-67 
1736-68 
1736-69 


57 C.J. 


Sec. 
479 


35 Cyc 

Page Note 
1736-70 
1726-71 
1736-73 
1736-74 
1736-75 
1726-76 
1736-77 
1736-78 
1736-79 
1736-80 
1787-81 
1737-82 
1787-83 
1737-84 
1787-85 
1737-86 
1737-87 
1737-88 
1737-89 
1737-90 
1737-91 
1737-92 
1787-93 
1739-94 
1739-96 
1739-97 
1740-98 
1740-99 
1740- 2 
1741- 3 
1741- 4 
1741- 5 
1741- 6 
1741- 7 
1742-3 
1742- 9 
1742-10 
1742-11 
1742-12 
1742-13 
1742-14 
1742-15 
1743-16 
1748-18 
1743-19 
1743-20 
1743-21 
1743-22 
1743-23 
1743-24 
1743-25 
1743-26 
1743-27 
1743-28 
1744-30 
1744-31 
1745-32 
1745-33 
1746-34 
1746-35 
1746-36 
1746-37 
1746-88 
1746-39 
1746-40 
1746-41 
1747-42 
1747-43 
1747-44 
1747-45 
1748-46 
1748-47 
1748-48 
1749-49 
1749-50 
1749-51 
1749-52 
1750-53 
1750-54 
1750-56 
1750-57 
1750-58 
1750-59 
1750-60 
1750-61 
1750-62 
1750-63 
1751-65 
1751-66 
1751-67 
1751-638 
1751-69 
1751-70 
1751-71 


ae 

57 C.J. 
Sec. 
515 
515 
516 
516 


35 Cyc 
Page Note 
1751-72 
1751-73 
1752-74 
1752-75 
1752-76 
1752-77 
1752-78 
1752-79 
1752-80 
1752-81 
1752-82 
1752-83 
1752-84 
1753-85 
1753-86 
1753-87 
1753-88 
1753-89 
1753-90 
1753-91 
1753-92 
1754-93 
1754-94 
1754-95 
1754-96 
1754-97 
1754-98 
1754-99 
1754- 1 


| 1754- 2 


1754 3 
1754- 4 
1754- 5 
1755- 6 
1755- 7 
1755- 8 
1755- 9 
1756-10 
1756-11 
1756-12 
1756-13 
1756-14 
1756-15 
1756-16 
1756-17 
1756-18 
1757-20 
1757-21 
1757-22 
1757-23 
1758-24 
1758-25 
1758-26 
1758-27 
1759-28 
759-29 
1759-30 
1759-31 
1759-33 
1759-35 
1760-36 
1760-37 
1760-38 
1760-39 
1760-40 
1760-41 
1760-42 
1760-43 
1760-44 
760-45 
1760-47 
1761-48 
1761-49 
1761-50 
1761-51 
1761-53 
1761-54 
1761-55 
1761-56 
1761-57 
1761-58 
1761-59 
1761-60 
1761-61 
1761-62 
1761-63 
1761-64 
1761-65 
1761-67 
1761-68 
1762-70 
1762-71 
1762-72 
1762-73 
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35 Cyc 

Page Note 
1762-74 
1762-75 
1762-76 
1762-717 
1762-78 
1763-79 
1763-80 
1763-81 
1763-82 
1763-83 
1763-84 
1763-85 
1763-86 
1763-87 
1763-88 
1763-89 
1764-90 
1764-91 
1764-92 
1764-93 
1764-94 
1764-95 
1764-96 
1764-98 
1764-99 
1765- 1 
1765- 2 
1765- 3 
1765- 4 
1765- 5 
1765- 6 
1765- 7 
1766- $ 
1766- 9 
1766-10 
1766-11 
1766-12 
1766-13 
1766-14 
1766-15 
1766-16 
1766-17 
1766-18 
1766-19 
1766-20 
1766-21 
1766-22 
1767-23 . 
1767-24 
1767-25 
1767-26 
1767-27 
1767-28 
1767-29 
1767-30 
1767-31 
1767-32 
767-33 
768-34 
1768-35 
1768-36 
1768-37 
1768-38 
1768-39 
1768-40 
1768-41 
1768-42 
1769-43 
1769-44 
1769-45 
1769-46 
1769-47 
1770-48 
1770-49 
1770-50 
1770-61 
1770-52 
1770-53 
1770-54 
1770-55 
1770-56 
1770-57 
1770-58 
1771-59 
1771-60 
1772-61 
1772-62 
1772-63 
1772-64 
1772-65 
1772-66 
1772-67 
1772-68 
1772-69 


, ? oa 


ak an “sh. we ee - 
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wits 
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t a Se | ——!) -—“—“— 
35 C —_—'!—_—" FO | 
Page woe oak eee) ve 57 C.J.| 35 Cye 57 C.J.) 35C ¢ — { ——— =| 
1772-70 pe | ieee Sec. |Page Note Sec. [Page Not OE Paee we 51 C.5.|_ 35 Cye 57 OS 
172-71 ped | 1782-77 en | anonce er | 1799-93 eae i ea Sec. |Page Note: See. 
1772-72 584 | 1782-78 1790-85 617 | 1799-94 630 | 1308 rete eon Bet 660 
- Ei s 8-93 644 _9j 
1773-73 584 | 1782-79 602 | 1791-86 617 | 1799-95 1816-91 660 
if iG 602 1791- BY 632 | 1808-94 644 1 
PG ee a ee ae ae 
1773-77 585 | 1782-83 1791-90 618 | 1799-99 39 is 1816-94 660 
ie ; are 603 | 1791- 633 | 1808-97 644 n 
Pee: ele se Ree ee ee 
1774-80 fench aes ge 603 | 1791-93 oie hens Wee ees 645 | 1817-97 660 
aes 1782-87 604 | 1791-1 619 3 633 | 1808- 1 645 | 1817-98 660 
1774-82 B86 | 1783-0 tale RR Ge G19 | 1800. 5 ee z 645 | 1817-99 660 
9 605 a - 3 5 a 
peo cele Ril Rt | Ul Be ee 
Ciel ~ A 94 608 92- 33 I- 5 645 qi a 
11-85 Been esse Sopra 619 | 1800- 8 633 | 1809- 6 borealis er bes 
1775-87 587 | 1783-96 608 9D a7 a “iat 2 633 | 1809-7 646 | 1817- 5 661 
1175-88 bes | 1783-98 ha BLS 19 | 1800-11 at | 1800-9 Olan 662 
1775-89 588 | 1783-99 08 | 1792-9 615 | 1800-12 634 | 1809-10 SE ee! 662 
1775-90 Pl see 608 | 1792-10 619 | 1800-13 = ode ek? 662 
5 a 608 2 634 | 1809-11 646 
oo Ue: Se Be Re mie 
7 2 3 608 3 oy 35 646 | 1818-11 
1775-93 588 | 1784-4 1792-13 619 | 1901-16 635. | 1810-14 Nee 
5 : a 647 | 1818-12 
1775-94 588 | 1784-5 Boel tuaeae 619 | 1801-17 635 | 1810-15 bere 
1775-96 589 | 1784-6 Se eee 619 | 1801-18 636. | 1810-16 NB ae 662 
- 47 | 1818-14 
1776-97 589 | 1784-7 608 | 1792-16 619 | 1801-19 636 | 1810-17 “ G62 
7 | 1818-15 
1776-98 e091 1784. 8 608 | 1792-17 619 | 1801-20 636 | 1810-18 648 
1776-99 589 | 1784-9 608 | 1792-18 619 | 1801-21 toe | 1810-19 See 663 
yee 8 1818-17 
eed er as 608 | 1792-19 619 | 1801-22 627 | 1810-20 648 pn 
1776- 2 589 | 1784-11 608 | 1792-20 619 | 1801-24 627 | 1811-22 ete) asios o 
1776-3 589 | 1784-12 eed arescee 619 | 1801-25 637 | 1811-23 sere 665 
2 L 608 2-9 37 651 | 1819-20 
mi See Be Be ew |eee es 
1776- 6 B39 | 1485-15 608 | 1793-25 m0 | 1809-28 637 isi1-26 Pee peers 665 
1776-7 B89 | 1785-16 sa are 620 | 1802-29 637 | 1811-27 Re es 666 
1776- 8 589 | 1785-17 609 | 1793-27 620 | 1802-30 637 | 1811-28 NO 1819-24 666 
1776- 9 589 | 1786-18 a Rete 620 | 1802-34 637 | 1811-29 Or ese 666 
1777-10. - 589 | 1786-19 Lee a 620 | 1902-32 1812-30 Pees 666 
= = 611 | 1793- 4 637 650 | 1819-27 
WT 689 | 1787-20 giz | tronat al eee G37 | ene as MOE es 686 
i 589 | 1787-21 612 | 1793-32 rege OF al tareeae 651 | 1820-29 666 
intla Be | ar 33 612 | 1793-23 650 | 1802-36 628 | 181-34 EA hee 666 
poe 7-23 612 94 638 51 | 1820-31 
1777-15 589 | 1787-24 1793-34 620 | 1802-37 3g | 1812-35 651 . 666 
1777-16 peg | 1787-29 610 | 1793-35 620 | 1802-38 39 | 1812-36 oa 667 
: 613 = ane 639 651 | 1820-8 
iris 589 | 1787-30 13. | 1793-37 620 | 1802-40 639 | Teta 652 | 1sp0-35 on 
oo. Bey) U8 T-aL 613 | 1793-38 Bee ana qo 2) 28 652 | 1920-36 668 
Au hs 9 590 | 1787-32 613 | 1794-29 nhs 2-41 639 | 39 2-39 653 | 4990-37 os 
aoe 590 | 1787-33 613. | 1794-40 Lay AE Pee Bae 653 | 1820-38 668 
1778-2 te 613. | 1794-41 ot | 180844 639 | 1813-49 653 | 1821-39 668 
leg 590 | 1788-35 609 | 1794-42 ee ae 639 | 3913 653 | 1921-40 668 
pas 590 | 1788-36 609 | 1794-43 622 | 1803-45 G20 Ute at 653 | 1991-41 668 
ECA 590 | 1788-37 Pea Mca ete 622 | 1803-46 Co Nace 653 | i9o1-49 os 
111896 P50 | 1788-39 609 | 1704-47 peel tees ad 1813-46 653 | 1821-48 668 
70, F a 19 1794-48 39 o 1821-44 
AE ee a aay 60 | 1794-50 o aad e 1812-48 fos | 1821-45 ne 
1778-31 591 | 1788-43 a Ee ago 623 | 1903-51 39 | 1813-49 653. | 1821-46 668 
607 | 1795-52 3 639 f Sees! 
hed Seer cor | 1795-54 64 1802-63 & 1813-61 men 19148 on 
e 8-4 607 | 1795- ee 3 821-49 
ATA | $92. | Tia 46 sor | 1795-66 pees 639 | 1814-83 654 | 1821-50 ee 
1779-37 a 607 | 1795-57 ofa le ee 640 | 1814-54 Ge aes 671 
7 , fe: es 5 a 6 rc 822-52 
1779-38 594 | 1789 607 | 1795-59 625 | 1804-5 649 | 1814-55 Gaixe eee 671 
9-49 607 | 1795-6 me fae 7 641 | 18 1822-53 67 
1779-39 595 1789 50) 5-60 625 | 1805-58 14-56 655 299 _ 1 
1779-40 egy 614 | 1795-61 5 2 641 | 1814-57 pp | 1822-56 671 
179-41 he aes ld | 1795-62 ealneece 641 | 1814-58 eee | tee 67 
1779-42 595 1789-5 1795-63 625 | 18054 1 | 1814-59 655. | 7099 671 
i 53 614 5-61 641 | 1814 55 | 1822-58 67 
1779-42 595 | 1 1796-64 625 | 1805 14-60 655 | 48: 2 
9: 789-54 614 oe ro 05-62 641 | 1814- 1822-59 672 
1779-44 595 | 41 = 1796-65 625 | 1805-63 814-61 656 26 
; 789-55 614 > | 1805-63 641 | 1814-62 1822-60 672 
1 iB 1796-6 9 z 2 . 
aoe Be | ce -81 eis | 1796-68 Ean eae gat | 1814-63 ee lee or 
1750-50 507 | 1789-5 615 | 1796-69 626 | 1806-66 41 | 1815-64 es? | 182 73 
89-59 615 66 641 | 1815-65 1823-64 673 
1780-51 599 | 4799-6 15 | 1796-70 626 | 1806-67 x 657 | 1823-65 : 
; -60 615 641 | 1815-66 5 673 
1780-52 598 | 1790 D | 1796-71 626 | 1806-68 657 | 1824-66 
sees 790-61 615 | 1797-72 = 641 | 1815-67 657 673 
a eR ee eS oe ee 
s eT Mi 5- 657 3 i 
eee ee ae eee A a ee 
1781-58 600 | 1790-6 617 | 1797-76 627 | 1806- De 5 657 | 1825-71 
8 617 2 6-74 642 | 1815-73 : 673 
1781-59 600 | 1790-6 1798-77 627 | 1806-7 658 | 1825-72 7 
1790-69 617 | 1798-78 5 643, | 1815-74 658 if 673 
1781-60 GOOe.|Lieooee 627 | 1806-76 1825-73 
‘ 617 | 1798-79 2 643 | 1816-75 SES Tae 673 
1781-61 600 | 1790-71 aes 627 | 1807-78 7 1825-74 673 
617 | 1798-80 ae 643 | 1816-76 658 
1781-62 600 | 1790-72 61 627 | 1807-79 643 | 1816-77 rae Sects 674 
1781-63 600 | 1790-73 i ese 627 | 1807-80 7 658 | 1826-76 
3 17 1798-82 6 643 1816-78: 658 
1781-65 eet | 1790-74 617 27 | 1807-81 643 | 1816-79 58 | 1826-77 674 
1781-66 601 | 1790-75 e 1798-83 628 | 1807-82 64 7 658 | 1827-78 674 
7 1798-84 = 3 | 1816-80 659 1827- 
1781-67 601 | 1790-76 617 628 | 1807-83 643 827-79 673 
1798-85 628 1816-81 660 | 1827- 7 
1781-68 601 | 1790-77 617 1807-84 643 30 73 
798-86 3 1816-82 660 | 1927- 
1781-69 601 { 1790-78 61 i 1807-85 644 Me 673 
7 | 1798-87 628 1816-83 660 | 1827- im 
1781-70 601 | 1790-79 617 1807-86 644 | 1 82 673 
1799-88 630 1816-84 660 | 1827-8 
1781-71 601 | 1790-80 617 1807-87 644 | 1 3 673 
sl 1799-89 816-85 660 st 
te oly 602 | 1790-81 617 | 1799-90 eat | 1807-89 644 | 1816-86 660 | 1827-86 ee 
602 | 1790-82 17 | 1799-91 631 | 1807-90 ee ae 660 | 1827-87 pls 
816-88 660 | 1828-88 675 


6 
1782-15 602 | 1790-83 617 | 179 
9-92 631 } 1807-91 644 
1816-89 660 } 1828-89 
675 


XXX 


35 Cye 
Page Note 
1828-90 
1828-91 
1828-92 
1828-93 
1828-94 
1828-95 
1828-96 
1828-97 


1832-52 
1832-53 
1832-54 
1832-55 
1833-56 
1834-57 
1834-58 
1834-59 
1834-60 
1834-61 
1835-62 
1835-63 
1836-64 
1836-65 
1836-66 
1837-67 
1837-68 
1837-69 
1837-70 
1837-71 
1838-72 
1838-73 
1839-74 
1839-75 
1839-76 
1839-77 
1839-78 
1839-79 
1839-80 
1839-81 
1839-82 
1840-83 
1840-84 
1840-85 
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675 | 1840-86 
675 } 1840-87 
675 | 1840-88 
675 | 1840-89 
675 | 1840-90 
675 | 1841-91 
675 | 1841-92 
675 | 1841-93 
67: 1841-94 
675 | 1841-95 
675 | 1841-96 
675 | 1841-97 
675 | 1841-98 
675 | 1841-99 
675 | 1841-1 
675 | 1842- 2 
675 | 1842-3 
675 | 1842- 4 
676 | 1842-5 
676 | 1842- 6 
676 | 1842-7 
676 | 1842- 8 
676 | 1842- 9 
676 | 1842-10 
677 | 1842-11 
677 | 1842-12 
677 | 1842-13 
677 | 1842-14 
677 | 1842-15 
677 | 1842-16 
677 | 1842-17 
677 | 1842-18 
677 | 1842-19 
677 | 1842-20 
677 | 1842-21 
677 | 1842-22 
677 | 1842-23 
677 | 1842-24 
677 | 1842-25 
677 | 1843-26 
677 | 1843-27 
677 | 1843-28 
#77 |: 1843-29 
677 | 1843-30 
677 | 1843-31 
677 | 1843-32 
677 | 1843-33 
677 | 1843-34 
677 | 1843-35 
677 | 1844-37 
677 | 1844-38 
677 | 1844-39 
677 | 1844-40 
677 | 1844-41 
677 | 1844-42 
677 | 1844-43 
677 | 1845-45 
677 | 1845-46 
677 | 1845-48 
677 | 1845-49 
677 | 1845-51 
677 | 1846-52 
677 | 1847-53 
678 | 1847-55 
678 | 1847-56 
678 | 1848-57 
678 | 1848-58 
678 | 1848-59 
678 | 1848-60: 
678 | 1849-61 
678 | 1849-62 
678 | 1849-63 
678 | 1849-64 
678 | 1849-65 
679 | 1850-68 
679 | 1850-69 
679 | 1850-70 
680 | 1850-71 
680 | 1850-72 
680 | 1850-72 
680 | 1850-74 
681 | 1850-75 
681 | 1850-76 
681 | 1851-78 
681 | 1851-79 
681 | 1851-80 
681 | 1851-81 
681 | 1851-82 
678 | 1851-83 
678 | 1851-84 
678 | 1851-85 
678 | 1851-86 
678 | 1851-87 
678 | 1851-88 
678 | 1851-89 
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Page Note Sec. 
1851-90 687 
1852-92 684 
1852-94 688 
1852-96 689 
1852-97 689 
1852-98 689 
1852-99 689 
1852- 1 689 
1852- 3 690 
1852- 4 690 
1852- 5 690 
1853- 6 690 
1853- 7 690 
1853- 8 690 
1853- 9 690 
1853-10 690 
1853-12 690 
1853-13 690 
1853-15 691 
1854-16 691 
1854-17 691 
1854-18 691 
1854-20 692 
1855-21 . 692 
1855-22 691 
1856-23 691 
1856-24 693 
1856-25 693 
1856-26 693 
1856-27 693 
1856-28 693 
1856-29 693 
1856-30 693 
1856-32 316 
1857-33 316 
1857-35 489 
1857-36 440 
1857-37 440 
1857-38 440 
1857-39 440 
1857-41. 694 
1857-42 694 
1858-43 694 
1858-44 694 
1858-45 694 
1858-46 694 
1858-47 694 
1858-48 694 
1858-49 694 
1858-51 695 
1858-52 695 
1858-53 695 
1858-54 695 
1858-56 696 
1858-57 696 
1859-58 696 
1859-59 696 
1859-60 696 
1859-61 696 
1860-62 696 
1860-63 696 
1860-64 696 
1860-65 696 
1860-66 696 
1860-67 696 
1860-69 697 
1860-70 697 
1860-71 697 
1860-72 698 
1860-73 698 
1861-74 698 
1861-75 698 
1861-76 698 
1861-77 696 
1861-78 699 
1861-79 699 
1861-80 699 
1861-81 699 
1861-82 699 
1861-84 700 
1861-85 701 
1862-86 701 
1862-87 701 
1862-88 701 
1862-89 101 
1862-90 701 
1862-91 701 
1862-92 701 
1862-93 201 
1862-94 701 
1863-95 701 
1863-96 701 
1863-97 701 
1863-98 701 
1863-99 701 


35 Cye 
Page Note 
1863- 1 
1863- 2 
1863- 3 
1863- 4 
1864- 5 
1864- 6 
1864- 7 
1864- 8 
1864- 9 
1864-10 
1864-11 
1865-12 
1865-14 
1865-15 
1866-17 
1866-18 
1866-19 
1866-20 
1866-21 
1866-22 
1866-23 
1866-24 
1866-25 
1866-26 
1866-27 
1866-28 
1867-29 
1867-30 
1867-32 
1867-33 
1867-34 
1867-35 
1867-36 
1867-37 
1867-38 
1867-40 
1868-41 
1868-42 
1868-43 
1868-44 
1868-45 
1868-46 
1868-47 
1868-48 
1868-49 
1868-50 
1868-51 
1869-52 
1869-54 
1869-55 
1869-56 
1869-57 
1869-58 
1870-60 
1870-62 
1870-63 
1870-64 
1870-65 
1870-67 
1870-68 
1870-69 
1870-70 
1870-71 
1870-72 
1870-74 
1871-75 
1871-76 
1871-77 
1871-79 
1871-80 
1871-81 
1872-82 
1872-83 
1872-84 
1872-87 
1878-88 
1873-89 
1878-90 
1873-91 
1873-92 
1873-93 
1873-94 
1873-95 
1873-96 
1873-97 
1873-98 
1873-99 
1874- 1 
1874- 2 
1874- 3 
1874- 4 
1874- 5 
1874- 6 
1874- 7 
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Page Note 
1874- 8 
1874- 9 
1874-11 
1875-12 
1875-13 
1875-14 
1875-15 
1875-16 
1875-17 
1875-18 
1875-19 
1875-20 
1875-21 
1875-22 
1875-23 
1875-25 
1876-26 
1876-27 
1876-28 
1876-29 
1876-30 
1876-31 
1876-32 
1876-33 
1876-34 
1877-35 
1877-36 
1877-37 
1877-39 
1877-40 
1877-42 
1877-43 
1877-44 
1877-46 
1878-47 
1878-48 
1878-49 
1879-50 
1879-51 
1879-52 
1879-54 
1879-55 
1879-56 
1879-57 
1879-58 
1880-59 
1880-60 
1880-61 
1880-62 
1880-63 
1880-64 
1880-65 
1880-66 
1880-67 
1880-68 
1880-69 
1880-70 
1880-72 . 
1880-73 
1881-74 
1881-75 
1881-76 
1881-77 
1881-78 
1881-80 
1881-81 
1881-82 
1881-83 
1881-84 
1881-85 
1881-87 
1882-88 
1882-89 
1882-90 
1882-91 
1882-92 
1882-93 
1882-95 
1882-96 
1882-99 
1882- 1 
1882- 3 
1883- 4 
1883- 5 
1883- 6 
1883- 7 
1888- 8 
1884- 9 
1884-10 
1884-11 
1884-12 
1884-13 
1884-14 
1884-15 
1884-16 
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Page Note 
1884-17 
1885-18 
1885-19 
1885-20 
1885-21 
1885-22 
1886-23 
1886-24 
1886-25 
1886-26 
1886-27 
1886-28 
1886-29 
1886-30 
1887-381 
1887-32 
1887-33 
1887-34 
1887-35 


1892-87 
1892-88 
1892-89 
1892-90 
1892-91 
1892-92 
1892-93 
1892-94 
1892-95 
1892-96 
1892-97 
1893-98 
1893-99 
1893- 1 
1893- 2 
1893- 3 
1893- 4 
1893- 5 
1893- 6 
1893- 7 
1893- 8 
1894- 9 
1894-10 
1894-11 
1894-12 
1894-13 
1894-14 
1894-15 
1894-17 
1895-19 
1895-20 


35 Cye 
Page Note 
1895-21 
1895-26 
1895-27 
1895-28 
1895-29 
1896-32 
1896-33 
1896-35 
1896-36 
1896-37 
1896-388 
1896-41 
1896-42 
1896-43 
1896-44 
1896-45 
1897-46 
1897-47 
1897-48 
1897-49 
1897-50 
1897-51 
1897-52 
1897-54 
1897-55 
1897-56 
1897-57 
1897-58 
1897-59 
1897-61 
1897-62 
1898-63 
1898-64 


1901-16 
1901-17 
1902-18 
1902-19 
1902-20 
1902-21 
1902-22 
1903-23 
1903-24 
1903-25 
1903-26 
1903-27 
1903-28 
1903-29 
1903-30 
1903-31 
1903-32 
1903-83 
1903-34 
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Page Note 
1904-35. 
1904-36 
1904-37 
1904-88 
1904-39) 
1905-40 
1905-41 
1905-42 
1905-43 
1905-45 
1905-46 
1906-47 
1906-48 
1906-49 
1906-51 
1906-52 
1906-53 
1906-54 
1907-56 
1907-57 
1907-58 
1907-59 
1907-60 
1907-61 
1908-62 
1908-63 
1908-64 
1908-65 
1908-66 
1908-67 
1908-68 
1908-69 
1908-70 
1908-71 
1908-72 
1908-73 

‘1908-74 
1909-75 
1909-76 
1909-77 
1909-78 
1909-79 
1909-80 
1909-81 
1909-82 
1909-83 
1910-84 
1910-85 
1910-87 
1910-88 
1910-89 
1910-90 
1910-91 
1910-92 
1910-83 
1910-94 
1910-96 
1910-97 
1911-98 
1911-99 
1911- 1 
1911- 2 
1911- 4 
1911- 5 
1911- 6 
1911- 7 
1911- 8 
1911- 9 
1912-10 
1912-11 
1912-12 
1912-13 
1912-14 
1912-15 
1912-16 
1912-17 
1913-18 
1913-19 
1913-21 
1913-22 
1913-23 
1918-24 
1918-25 
1913-26 
1913-27 
1914-28 
1914-29 
1914-30 
1914-81 
1914-32 
1914-33 
1914-34 
1914-85 
1914-36 
1914-37 
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Page Note 


1914-38 
191440 
1914-41 
1915-42 
1915-43 
1915-44 
1915-45 
1915-46 
1916-55 
1916-56 
1916-57 
1916-58 
1916-59 
1916-61 
1916-63 
1916-64 
1916-65 
1916-66 
1916-67 
1916-68 
1916-69 
1917-70 
1917-71 
1917-72 


1928-30 
1923-31 
1923-33 
1923-34 
1923-35 
1923-36 
1923-37 
1924-38 
1924-39 
1924-40 
1924-41 
1924-42 
1924-43 
1924-44 
1925-45 
1925-46 


35 Cye 
Page Note 
1925-47 
1925-48 
1925-49 
1925-50 
1926-51 
1926-52 
1926-53 
1926-54 
1926-55 
1926-56 
1926-57 
1926-58 
1926-59 
1926-60 
1926-61 
1927-62 
1927-63 
1927-64 
1927-65 
1927-66 
1927-67 
1927-68 
1927-69 
1927-70 
1927-71 
1928-72 
1928-73 
1928-74 


1935-18 
1935-19 
1935-20 
1935-21 
1936-22 
1936-23 
1936-24 
1936-25 
1936-26 
1936-27 
1936-28 
1936-29 
1926-380 
1936-31 
1937-32 
1937-33 
1937-34 
1937-35 
1937-36 
1937-37 
1937-38 
1937-39 
1937-40 
1938-41 
1938-42 
1938-43 
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Sec. 


35 Cye 
Page Note 
1988-44 
1938-45 
1938-46 
1988-47 
1938-48 
1939-49 
1939-50 
1939-51 
1989-52 
1939-53 
1939-54 
1939-55 
1929-56 
1939-58 
1940-59 
1940-60 
1940-61 
1940-62 
1940-63 
1940-64 
1940-66 
1940-67 
1940-68 
1941-69 
1941-70 
1941-71 
1941-73 
1941-74 
1941-75 
1941-77 
1941-78 
1941-79 
1941-80 
1941-81 


“1941-82 


1942-84 
1942-85 
1942-86 
1942-87 
1942-88 
1942-89 
1942-90 
1942-91 
1942-92 
1942-93 
1943-95 
1943-96 
1943-97 
1944-98 
1944-99 
1944— 1. 
1944— 2 
1944- 3 
1944- 4 
1944-5 
1944- 6 
1944- 7 
1944— 8 
1944— 9 
1944-10 
1945-11 
1945-12 
1945-13 
1945-14 
1945-15 
1945-16 
1945-17 
1945-18 
1945-19 
1945-20 
1946-22 
1946-23 
1946-24 
1946-25 
1946-26 
1946-27 
1946-28 
1946-29 
1946-30 
1946-31 
1946-32 
1947-33 
1947-34 
1947-25 
1947-36 
1947-37 
1947-38 
1947-39 
1947-40 
1947-41 
1947-42 
1947-43 
1947-44 
1947-45 
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1947-46 
1948-47 
1948-48 
1948-49 
1948-50 
1948-51 
1948-52 
1948-53 
1948-54 
1948-55 
1948-56 
1948-57 
1948-58 
1948-59 
1948-60 
1948-61 
1948-62 
1949-63 
1949-64 
1949-65 
1949-66 
1949-67 
1949-68 
1949-69 
1949-70 
1949-71 
1950-72 
1950-73 
1950-74 
1950-75 
1950-76 
1950-77 
1950-78 
1950-80 
1951-81 
1941-82 
1951-84 
1951-85 
1951-86 


1951-88 
1951-89 
1951-90 
1951-91 
1951-92 
1951-94 
1951-95 
1951-96 
1951-98 
1952-99 
1952- 1 © 
1952- 2 
1952- 3 
1952- 4 
1952- 5 
1952- 6 
1952- 7 
1952— 8 
1952- 9 
1952-10 
1952-11 
1952-12 
1952-13 
1952-14 
1952-15 
1953-16 
1953-17 
1958-18 
1983-19 
1953-20 
1953-21 
1954-23 
1954-24 
1954-25 
1954-26 
1954-27 
1954-28 
1954-29 
1954-30 
1954-31 
1954-32 
1954-33 
1954-34 
1954-35 
1954-36 
1954-37 
1955-38 
1955-39 
1955-40 
1955-41 
1955-43 
1955-44 
1955-45 
1955-46 
1955-47 


Page Note 
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Page Note 
1955-48 
1955-49 
1955-50 
1955-51 
1955-52 
1956-53 
1956-54 
1956-57 
1956-58 
1956-59: 
1956-60 
1956-61 
1956-62 
1956-64 
1956-65 
1956-67 
1956-68 
1956-69 
1956-71 
1957-72 
1957-73 
1957-74 
1957-75 
1957-76 
1957-78 
1957-79 
1958-81 
1958-82 
1958-83 
1958-84 
1958-86 
1958-87 
1958-88 
1958-90 
1958-91 
1958-92 
1958-93 
1958-94 
1958-95 
1958-96 
1959-97 
1959-98 
1959-99 
1959- 1 
1960- 2 
1960- 3 
1960- 4 
1960- 6 
1960- 7 
1960- 8 
1960- 9 
1960-11 
1961-12 
1961-13 
1961-14 
1961-15 
1961-16 
1961-17 
1961-18 
1962-19. 
1962-20 
1962-21 
1962-22 
1962-23 
1962-24 
1962-25 
1962-26 
1962-27 
1962-28 
1963-29 
1963-31 
1963-32 
1963-34 
1963-35 
1963-36 
1963-87 
1963-38 
1963-39 
1963-41 
1964-42 
1964-43 
1964-44 
1964-45 
196446 
1965-47 
1965-48 
1965-49 
1965-50 
1966-51 
1966-52 
1966-53 
1966-54 
1966-55 
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Page Note 


1966-56 
1966-57 
1966-58 
1966-59 
1966-60 
1966-61 
1966-62 
1966-63 
1967-64 
1967-65 
1967-66 
1967-67 
1967-68 
1967-69 
1967-70 
1967-72 
1967-74 
1967-75 
1967-76 
1967-79 
1968-80 
1968-81 
1968-82 
1968-83 
1968-84 
1968-85 
1968-86 
1968-87 
1968-88 
1968-90 
1969-91. 
1969-92 
1969-93 
1969-94 
1969-95 
1970-96 
1970-97 
1970-98 
1970-99 
1970- 1 
1970- 2 
1970- 3 
1970- 4 
1970- 5 
1970- 6 
1971- 7 
1971- 9 
1971-11 
1971-12 
1971-14 
1971-15 
1971-16 
1971-17 
1971-18 
1971-19 
1972-20 
1972-21 
1972-22 
1972-23 
1972-24 
1973-25 
1973-26 
1973-27 
1973-28 
1973-29 
1973-30 
1973-31 
1973-32 
1973-33 
1973-34 
1974-37 
1974-38 
1974-39 
1974-40 
1974-41. 
1974-42 
1974-43 
1974-45 
1975-48 
1975-49 
1975-50 
1975-51 
1975-52 
1975-53 
1975-54 
1975-57 
1975-58 
1976-59 
1976-60 
1976-61 


1976-62 


1976-63 
1976-64 
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1019 
1019 
1020 
1020 
1020 
1022 
1023 
1024 
1024 
1024 
1024 


35 Cyc 
Page Note 
1976-65 
1976-66 
1976-68 
1977-69 
1977-70 
1977-71 
1977-72 
1977-73 
1977-74 
1977-75 
1977-76 
1977-77 
1977-78 
1977-79 
1978-80 
1978-81 
1978-82 
1978-83 
1978-84 
1978-85 
1979-86 
1979-87 
1979-88 
1979-89 
1979-90 
1979-91 
1979-92 
1979-93 
1979-95 
1979-96 
1979-97 
1979-98 
1980-99 
1980- 1 
1980- 2 
1980- 3 
1980- 4 
1980- 5 
1980- 6 
1980- 7 
1980- 8 
1980- 9 
1980-10 
1981-11 
1981-12 
1981-13 
1981-14 
1981-15 
1981-16 
1981-17 
1981-18 
1981-19 
1981-20 
1981-21 
1981-22 
1982-23 
1982-24 
1982-25 
1983-26 
1983-27 
1983-28 
1983-29 
1983-30 
1983-31 
1983-32 
1983-33 
1983-34 
1983-35 
1983-36 
1983--37 
1984-88 
1984-39 
1984-40 
1984-41 
1984-42 
1984-43 
1984-44 
1984-45 
1984-46 
1984-47 
1984-48 
1984-50 
1984-51 
1984-52 
1985-53 
1985-54 
1985-55 
1985-56 
1985-57 
1985-58 
1985-59 
1985-60 
1985-61 
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1047 
1047 
1049 
1049 
1049 
1049 


35 Cyc 
Page Note 
1985-62 
1986-63 
1986-64 
1986-65 
1986-66 
1986-67 
1986-68 
1986-69 
1986-70 
1986-71 
1986-72 
1987-73 
1987-75 
1987-76 
1987-77 
1987-78 
1988-79 
1988-80 
1988-81, 
1988-82 


1992-25 
1992-26 
1992-27 
1993-28 
1993-29 
1993-30 ° 
1993-31 
1993-33 
1993-33 
1893-34 
1993-35 
1993-36 
1993-37 
1993-38 
1993-39 
1993-40 
1993-41 
1993-42 
1993-43 
1998-44 
1993-45 
1994-46 
1994-47 
1994-48 
1994-49 
1994-50 
1994-51 
1994-52 
1994-53 
1994-54 
1994-56 
1996-57 
1996-58 
1996-59 


x 


(FES 
57 C.J. 
Sec. 


1076 
1076 
1076 
1076 
1079 
1080 
1077 
1077 
1078 
1081 
1082 
1082 
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Page Note 
1996-60 
1996-61 
1996-62 
1997-63 
1997-64 
1997-65 
1997-66 
1997-68 
1997-69 
1997-70 
1997-71 
1997-72 
1997-73 
1997-74 
1997-75 
1998-76 
1998-77 
1998-78 
1998-79 
1998-80 
1998-81 
1998-82 
1999-83 
1999-85 
1999-86, 
1999-87 
1899-89 
1999-90 
1999-91 
2000-92 
2000-93 
2000-94 
2000-95 
2000-96 
2000-97 
2000-98 
2001-99 
2001- 1 
2001- 2 
2001- 4 
2001- 5 
2001- 7 
2001- 9 
2001-10 
2001-11 
2001-12 
2002-13 
2002-14 
2002-15 
2002-16 
2002-17 
2002-18 
2002-19 
2002-20 
2002-21 
2002-22 
2002-23 
2002-25 
2008-26 
2003-27 
2003-28 
2003-29 
2003-30 
2003-82 
2003-83 
2003-84 
2004-85 
2004-36 
2004-387 
2004-88 


2006-59 
2006-60 
2006-61 
2006-62 
2006-63 
2066-64 
2006-65 
2006-66 
2006-67 
2006-68 
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2012-55 
2013-57 
2013-59 
2013-60 
2013-61 
2013-62 
2013-63 
2013-64 
2013-67 
2013-68 
2013-69 
2014-70 
2014-72 
2014-73 
2014-74 
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SEDUCTION 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 8] 


I. DEFINITIONS [sub-analysis p 1] apa aks 
II. CIVIL LIABILITY [sub-analysis p 1] 

III. CRIMINAL LIABILITY [sub-analysis p 5] 

IV. KINDRED OFFENSES [sub-analysis p 8] 


SUB-ANALYSIS 
I. DEFINITIONS [§§ 1-2] p9 


A. Seduction [§ 1] p9 
B. Seduce [§ 2] p10 


II. CIVIL: LIABILITY [§§ 3-149] p11 
A. Causes of Action and Defenses [§§ 3-47] p11 
1. In General [§ 3] p 11 
2. Rights of Woman Seduced [§§ 4-13] p 11 
a. At Common Law [§ 4] p11 
b. Under Statutory Provisions [§ 5] p 11 
c. Elements of Cause of Action [§§ 6-10] p12 
(1) Seduction [§$ 6-8] p 12 
(a) In General [§ 6] p 12 
(b) Promise of Marriage [§ 7] p13 
_ (e) Use of Force, or Commission of Rape [§ 8] p 13 
(2) Status and Character of Woman [§§ 9-10] p 14 
(a) Celibacy [§ 9] p 14 
(b) Chastity [§ 10] p 14 
d. Compromise or Release [§ 11] p 14 
e. Subsequent Marriage [§ 12] p 15 
f. Where Act Involves Crime by Woman [§ 13] p 15 
3. Rights of Parents, Persons In Loco Parentis, Guardian, Master, or Affianced Husband 
[§§ 14-47] p 15 
a. At Common Law [§ 14] p 15 
b. Under Statutory Provisions [§ 15] p 15 
e. Father [§§ 16-20] p 15 
(1) Daughter under Age [§§ 16-18] p 15 
(a) In General [§ 16] p 15 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(b) Fraudulent and Wicked Design [§ 17] p 16 
(c) Duration of Infancy [§ 18] p 16 
(2) Daughter of Full Age [S$ 19-20] p 16 
(a) In General [§ 19] p 16 
(b) Imbecile Daughter [§ 20] p 16 
d. Mother [§§ 21-24] p 16 
(1) During Life of Father [§ 21] p 16 
(2) After Father’s Death [§§ 22-23] p 16 
(a) In General [§ 22] p 16 
(b) Where Father Dies after Seduction [§ 23] p17 
(3) Illegitimate Daughter [§ 24] p 17 
e. Persons In Loco Parentis [§§ 25-26] p 17 
(1) In General [§ 25] p 17 
(2) Guardian [§ 26] p 18 + 
f. Master [§ 27] p 18 
g. Affianced Husband [§ 28] p 18 
h. Hlements of Cause of Action [§§ 29-40] p 18 
(1) The Seduction [§§ 29-32] p 18 
(a) In General [§ 29] p 18 
(b) Promise of Marriage [§ 30] p 19 
(c) Use of Force, or Rape [§ 31] p19 
(d) Chastity of Female [§ 32] p19 
(2) Loss of Services [§§ 33-38] p 19 
(a) In General [§ 33] p19 
(b) Of Woman under Age [§§ 34-36] p 20 
aa. In General [§ 34] p 20 
bb. In Service of Another, or Absent from Home [§ 35] p 20 
ce. Right to Services Divested [§ 36] p 21 
(c) Of Woman of Full Age [§§ 37-88] p 21 
aa. In General [§ 37] p 21 
bb. Not Living With Parent [§ 38] p 22 
(3) Pregnancy or Venereal Disease [§ 39] p 22 ’ 
(4) Proximate Cause [§ 40] p 22 
i. Defenses [§§ 41-47] p 23 
(1) In General [§ 41] p 28 
(2) Consent or Procurement on Part of Woman [§ 42] p 23 
(3) Subsequent Marriage [§ 43] p 23 
) Consent, Connivance, or Negligence of Parent [§ 44] p 23 
(5) Compromise or Settlement [§ 45] p 23 
) Acquittal of Seducer in Criminal Prosecution [§ 46] p 23 
(7) Prior Recovery by Woman Seduced [§ 47] p 23 
B. Actions [§§ 48-149] p 24 
_ 1. Nature [§ 48] p 24 
2. Form of Remedy [§ 49] p 24 
3. Time To Sue and Limitations [§§ 50-51] p 24 
a. In General [§ 50] p 24 
b. Accrual of Cause of Action [§ 51] p 24 
4. Parties [§§ 52-53] p 25 
a. Joinder [§ 52] p 25 
b. Intervention [§ 53] p 25 
5. Pleading [§§ 54-71} p 25 
a. Declaration, Complaint, or Petition [§§ 54-68] p 25 
(1) In General [§ 54] p 25 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(2) Right To Maintain Action [§ 55] p 26 
(3) Time [§ 56] p 26 
) Place [§ 57] p 26 
(5) Mental Capacity [§ 58] p 26 
) Status and Character of Woman [§§ 59-60] p 26 
(a) Chastity [§ 59] p 26 
(b) Celibacy [§ 60] p 26 
(7) The Seduction [$$ 61-64] p 26 
(a) In General [§ 61] p 26 
F (b) Persuasion, Deception, or Other Artifice [§ 62] p 26 
(c) Promise of Marriage [§ 63] p 27 
(d) Force [{§ 64] p 27 
(8) Relationship and Loss of Service [§§ 65-66] p 27 
(a) In General [§ 65]. p 27 
(b) Loss of Services [§ 66] p 27 
(9) Damages [§ 67] p 27 
(10) Joinder of Causes or Counts [§ 68] p 28 
b. Bill of Particulars [§ 69] p 28 
c. Plea or Answer [§ 70] p 28 
d. Issues, Proof, and Variance [§ 71] p 28 
6. Evidence [§§ 72-115] p 29 
a. Presumptions and Burden of Proof [§§ 72-80] p 29 
(1) Enticement [§ 72] p 29 
(2) Status and Character of Woman [§§ 73-75] p 29 
(a) Age [§ 73] p 29 
(b) Celibacy [§ 74] p 29 
(ce) Chastity [§ 75] p 29 
(8) Relation of Master and Servant [§§ 76-77] p 29 
(a) Woman under Age [§ 76] p 29 
(b) Woman of Full Age [§ 77] p 29 
(4) Loss of Services [§ 78] p 29 
(5) Pregnancy and Birth of Child [§ 79] p 29 
(6) Paternity of Child [§. 80] p 30 
b. Admissibility [§§ 81-106] p 30 
(1) In General [§ 81] p 30 
(2) Personal Relations of Parties; Opportunities for Intercourse [§ 82] p 30 
(3) The Seduction [§§ 83-84] p 30 
(a) In General [§ 83] p 30 
(b) Promise of Marriage [§ 84] p 30 
(4) Character and Conduct of Parent and Family [§§ 85-88] p 31 
(a) In General [§ 85] p 31 , 
(b) Profligate Character and Dissolute Habits of Parent [§ 86] p 31 
(c) Negligence or Indifference of Parent [§ 87] p 31 
(d) Invalidity of Parent’s Marriage [§ 88] p 32 
(5) Character and Conduct of Woman [§§ 89-93] p 32 
(a) In General [§ 89] p 32 
(b) Chastity [§§ 90-91] p 32 
aa. In General [§ 90] p 32 
bb. Testimony of Woman [§ 91] p 33 
(ce) Bad Character after Seduction [§ 92] p 33 : 
(d) Improper Conduct and Immodest Remarks of Woman [§ 93] p33 
(6) Character and Conduct of Defendant [§§ 94-97] p 33 
(a) In General [§ 94] p 33 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(b) Association with Other Women [§ 95] p 33 
(c) Living in Harmony with Wife [§ 96] p 34 
(d) Flight [§ 97] p 34 
(7) Pecuniary and Social Condition of Parties [§§ 98-99] p 34 
(a) In Action by Woman Seduced [§ 98] p 34 
(b) In Action by Parent [§ 99] p 34 
(8) Pregnancy, and Matters Connected Therewith [§§ 100-101] p 34 
(a) In Action by Woman Seduced [§ 100] p 34 
(b) In Action by Parent or Master [§ 101] p 34 
(9) Abortion, and Results Thereof [§§ 102-103] p 35 
(a) In Action by Woman Seduced [§ 102] p 35 
(b) In Action by Parent [§ 103] p 35 
(10) Paternity of Child [§ 104] p 35 
(11) Release, Compromise, and Payments by Defendant [§ 105] i 35 
(12) Corroboration of Female [§ 106] p 35 
ce. Weight and Sufficiency [§§ 107-115] p 35. 
(1) In General [§ 107] p 35 
(2) In Action by Woman Seduced [§§ 108-113] p 35 
(a) In General [§ 108] p 35 
(b) The Seduction [§§ 109-110] p 36 
aa. In General [§ 109] p 36 
bb. Promise of Marriage [§ 110] p 36 
(c) Want of Chastity [§ 111] p 36 
(d) Paternity of Child [§ 112] p 36 
(e) Corroboration of Woman [§ 113] p 36 
(3). In Action by Parent, Master, or Person In Loco Parentis [§§ 114-115] p 36 
(a) In General [§ 114] p 36 
(b) Loss of Services [§ 115] p 37 
7. Trial [§§ 116-132] p 37 
a. Questions of Law and Fact [§§ 116-125] p 37 
(1) In General [§ 116] p 37 
(2) The Seduction [§§ 117-120] p 37 
(a) In General [§ 117] p 37 
(b) Seductive Arts [§ 118] p 37 
(c) Promise of Marriage [§ 119] p 37 
(d) Force [§ 120] p 37 
(3) Chastity [§ 121] p 37 
(4) Relationship and Loss of Services [§§ 122-123] p 37 
(a) In General [§ 122] p 37 
(b) Loss of Services [§ 123] p 37 
(5) Paternity of Child [§ 124] p 37 
(6) Reasonableness of Physician’s Fees [§ 125] p 38 
b. Instructions [§§ 126-131]: p 38 
(1) In General [§ 126] p 38 
(2) The Seduction [§§ 127-128] p 38 
(a) In General [§ 127] p 38 
(b) Seductive Arts [§ 128] p 38 
(3) Chastity [§ 129] p 39 
(4) Paternity of Child [§ 130] p 39 
(5) Damages [§ 131] p 40 
ce. Special Verdict [§ 132] p 40 
8. New Trial [§ 133] p 40 
9. Appeal and Error [§ 134] p 40 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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10. Damages [§§ 135-149] p 41 
a. In Action by Woman Seduced [§§ 135- 137] p 41 


(1) 
(2) 
(3) 


In General [§ 135] p 41 
Kzemplary Damages [§ 136] p 41 
Amount of Recovery [§ 137] p 42 


b. Action by Parent, Master, or Person In Loco Parentis [§§ 138-149] p 42 


(1) 
(2) 
(3) 
(4) 


(5) 
(6) 
(7) 
(8) 


In General [§ 138] p 42 
Loss of Services [§ 139] p 42 
Expenses [§ 140] p 42 
Other Matters Considered [§§ 141-145] p 43 
(a) In General [§ 141] p 43 
(b) Wounded Feelings, Mental Suffering, Etc., of Parent [§ 142] p 43 
(c) Dishonor and Disgrace [§ 143] p 44 
(d) Loss of Comfort and Society [§ 144] p 44 
(e) Bad Example to Other Children of Plaintiff [§ 145] p 44 
Damages Personal to Woman Seduced [§ 146] p 44 
Mitigation [§ 147] p 44 
Exemplary Damages [§ 148] p 45 
Amount of Recovery [§ 149] p 45 


ITI. CRIMINAL LIABILITY [§§ 150-268] p 47 
In General [§ 150] p 47 
Who May Commit Offense [§ 151] p 47 


Yow> 


. Against Whom Offense May Be Committed [§ 152] p 48 


Elements of Offense [§§ 153-168] p 48 

1. The Seduction [§§ 153-161] p 48 
a. In General [§ 153] p 48 
b. Want of Consent; Force; Rape [§ 154] p 48 
c. Seductwe Arts [§§ 155-161] p 49 

(1) In General [§ 155] p 49 


(2) Promise of Marriage [S§ 156-161] p 50 


(a) In General [§ 156] p 50 
(b) Form and Validity [§§ 157-160] p 50 
aa. In General [§ 157] p 50 
bb. Conditional Promise [§§ 158-160] p 51 
(aa) In General [§ 158] p 51 
(bb) Nature of Condition [§§ 159-160] p 51 
aaa. Intercourse [§ 159] p 51 
bbb. Pregnancy [§ 160] p 52 
(ec) Effectiveness [§ 161] p 52 


2. Chastity of Woman [§$§ 162-166] p 53 


d. 


e. 


. Previous Chaste Character [§ 162] p 53 
Virtuous Woman [§ 163] p 54 

Of Good Repute [§ 164] p 54 

Effect of Reformation [§ 165] p 54 
Unchastity after Seduction [§ 166] p 55 


3. Illicit Sexual Intercourse [§ 167] p 55 

4. Pregnancy [§ 168] p 55 

E. Defenses [§§ 169-170] p 55 

1. In General [§ 169] p 55 

2. Marriage or Offer of Marriage [§ 170] p 56 
F. Suspension of Prosecution [§§ 171-174] p 57 

1. By Marriage [§ 171] p 57 

2. Marriage and Bond [§§ 172-173] p 57 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a. In General [§ 172] p 57 
b. Liability on Bond [§ 173] p57 
3. Revival or Reindictment [§ 174] p 58 
G. Indictment or Information [§§ 175-185] p 58 
1. In General [§ 175] p 58 
2. Time of Offense [§ 176] p 58 
3. Acts and Conduct Constituting Seduction [§§ 177-178] p 58 
a. In General [§ 177] p 59 
b. Promise of Marriage [§ 178] p 59 ’ 
4. Sexual Intercourse [§ 179] p 59 
5. Description and Status of Woman [§§ 180-183] p 59 
a. In General [§ 180] p 59 
b. Age [§ 181] p 59 
ce. Celibacy [§ 182] p 60 
d. Chastity [§ 183] p 60 
6. Description and Status of Accused [§ 184] p 60 
7. Renewal of Prosecution after Suspension [§ 185] p 60 
H. Issues, Proof, and Variance [§ 186] p 61 
I. Evidence [$$ 187-250] p 61 
1. Presumptions and Burden of Proof [§§ 187-198] p 61 
a. In General [§ 187] p 61 
b. Description and Status of Woman [§§ 188- —191] p 61 
(1) Age [§ 188] p 61 
(2) Celibacy [§ 189] p 61 
(3) Chastity [§§ 190-191] p 61 
(a) In General [§ 190] p 61 
(b) Reformation [§ 191] p 62 
Description and Status of Accused [§§ 192-193] p 62 
(1) Age [§ 192] p 62 
(2) Marriage [§ 193] p 62 
Illicit Sexual Intercourse [§ 194] p 62 
e. The Seduction [§§ 195-196] p 62 
(1) In General [§ 195] p 62 
(2) Promise of Marriage [§ 196] p 62 
f. Birth of Child [§ 197] p 62 
g. Renewal of Prosecution after Suspension [§ 198] p 62 
2. Admissibility [§§ 199-220] p 63 
a. In General [§ 199] p 63 
b. Character and Status of Woman [§§ 200-203] p 65 
(1) Age [§ 200] p 65 
(2) Unchastity or Chastity [§§ 201-203] p 65 
(a) Por to Offense [§§ 201-202] p 65 
aa. In General [§ 201] p 65 
bb. Specific Unchaste Acts [§ 202] p 66 
(b) Subsequent to Offense [§ 203] p 67 
ce. Status of Accused [§§ 204-205] p 67 
(1) In General [§ 204] p 67 
(2) Marriage [§ 205] p 67 
d. Character and Conduct of Woman’s Family and Associates [§ 206] p 67 
e. Personal Relations; Opportunity for Intercourse [§§ 207-209] p 68 
(1) Between Accused and Prosecutrix [§ 207] p 68 
(2) Between Accused and Prosecutrix’s Family [§ 208] p 69 
(3) Between Prosecutrix and Other Men [§ 209] p 69 
f. The Seduction [§§ 210-215] p 69 


° 


= 
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(1) In General [§ 210] p 69 
(2) Promise of Marriage [§§ 211-215] p 70 
(a) In General [§ 211] p 70 
(b) Dependent on Time of Promise [§§ 212-213] p 70 
aa. At or Before Seduction [§ 212] p 70 
bb. After Alleged Seduction [§ 213] p 71 
(c) Preparations for Wedding [§ 214] p 72 
(d) Refusal To Keep Marriage Promise [§ 215] p 72 
g. Illicit Sexual Intercourse [§ 216] p 72 
h. Pregnancy and Birth and Paternity of Child [§§ 217-218] p 72 
(1) In General [§ 217] p 72 
(2) Paternity of Child [§ 218] p 73 
i. Abortion or Attempt To Procure Abortion [§ 219] p 74 
j. On Renewal of Prosecution after Suspension [§ 220] p 74 
3. Weight and Sufficiency [§§ 221-250] p 74 
. In General [§ 221] p 74 
. Venue [§ 222] p 75 
. Identity of Seducer [§ 223] p 75 
. Age of Prosecutriz [§ 224] p 75 
Celibacy of Prosecutrix [§ 225] p 75 
. Chastity of Prosecutrix [§§ 226-227] p 76 
(1) In General [§ 226] p 76 
(2) Overcoming Presumption [§ 227] p 76 
g. Marriage of Accused [§ 228] p 77 
h. The Seduction [§§ 229-231] p 77 
(1) In General [§ 229] p 77 
(2) Seductive Arts [§§ 230-231] p 77 
(a) In General [§ 230] p 77 
(b) Promise of Marriage [§ 231] p 77 : 
. Sexual Intercourse [{§ 232] p 78 
. Pregnancy [§ 233] p 78 
. Birth of Child [§ 234] p 78 
. Paternity of Child [§ 235] p 78 
. Corroboration of Testimony of Prosecutriz [§§ 236-249] p 78 
(1) In Absence of Statute [§ 236] p 78 
(2) Under Statutes Requiring Corroboration [§§ 237-249] p 78 
(a) In General [§§ 237-244] p 78 
aa. Necessity [§ 237] p 78 
bb. Sufficiency of Corroboration [§§ 238-244] p 79 
(aa) In General [§ 238] p 79 
(bb) As to Marriage Promise Only [§ 239] p 79 
(ce) As to Marriage Promise and Seduction or Intercourse [§ 
_ 240] p 80 
(dd) Chastity and Reformation [§ 241] p 80 
(ee) Circumstantial Evidence [§ 242] p 80 
(ff) Admissions of Accused [§*243] p 81 
(gg) Declarations of Prosecutria [§ 244] p 81 
(b) To Connect Accused With Offense [§§ 245-248] p 81 
aa. Necessity of Corroboration [§ 245] p 81 
bb. Sufficiency of Corroboration [§§ 246-248] p 81 
(aa) In General [§ 246] p 81 
(bb) Circumstantial Evidence [§ 247] p 83 
(ce) Admissions; Letters [§ 248] p 83 
(c) To Show Marriage Promise [§ 249] p 83 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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n. On Renewal of Prosecution after Suspension [§ 250] p 84 
J. Trial [§§ 251-267] p 84 
1. In General [§ 251] p 84 
2. Questions of Law and of Fact [§§ 252-259] p 84 
a. In General [§ 252] p 84 
b. Identity of Seducer [§ 253] p 85 
e. Chastity of Prosecutria [§ 254] p 85 
d. The Seduction [§§ 255-257] p 85 
(1) In General [§ 255] p 85 
(2) Seductive Arts [§§ 256-257] p 85 
(a) In General [§ 256] p 85 
(b) Promise of Marriage [§ 257] p 85 
e. Attempt To Procure Abortion [§ 258] p 86 
f. Corroboration of Prosecutria [§ 259] p 86 
3. Instructions [§§ 260-267] p 86 
a. In General [§ 260] p 86 
b. Elements of Offense [§§ 261-265] p 87 
(1) In General [§ 261] p 87 
(2) Chastity of Prosecutrix [§§ 262-263] p 88 
(a) In General [§ 262] p 88 
(b) Reformation [§ 263] p 89 
(3) Seductive Arts [§§ 264-265] p 89 
(a) In General [§ 264] p 89 
(b) Promise of Marriage [§ 265] p 89 
e. As to Time of Offense [§ 266] p 90 
d. Corroboration of Prosecutria [§ 267] p 90 
K. Sentence and Punishment [§ 268] p 91 


IV. KINDRED OFFENSES [§{§ 269-279] p 91 
A. Defilement of Female in Care, Custody, or Employ of Accused [§§ 269-278] p 91 
1. In General [§ 269] p91 
2. Who May Commit Offense [§ 270] p 91 
3. Status of Female [§§ 271-272] p 92 
a. Age [§ 271] p 92 
b. Chastity [§ 272] p 92 
4. Consent of Female [§ 273] p 92 
5. Attempts [§ 274] p 92 
6. Indictment and Information [§ 275] p 92 
7. Hvidence [§§ 276-277] p 92 
a. Admissibility [§ 276] p 92 
b. Sufficiency [§ 277] p 93 
8. Trial [§ 278] p93 
B. Causing or Encouraging Seduction or Unlawful Carnal Knowledge [§ 279] p 93 


CROSS REFERENCES 


Abatement and revival of action by Breach of Marriage Promise 9 C. J. p 320. 
Female seduced see Ayataentiaadl Revival § 381. Criminal conversation see Husband and Wife §§ 1031— 
Father of seduced female see Abatement and Revival 1068. 
§ 387. Estupro 21 C. J. p 1255. 
Abduction 1 C. ve p 281. Fornication a6 Cy Jiep 985: 
Adultery 2 C. J. Ho. Incest 31 C. p 373. 
Alienation of aiections see Husband and Wife §§ 972- Lewdness 36 Yo. J. p 1034. 
1030. Rape 52 C. J. p 1001 
Bastardy see Bastards 7 C. J. p 935. Rape distinguished see Rape § 7. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1] 


[§ 1] A. Seduction. 


Dy 


of rectitude ;? 
wrongdoing ;* 


the act of seducing ;° 


of leading astray.‘ 
implies a betrayal of confidence.® 


duction is the act of inducing a woman to consent to 


Ll. State v. Carter, 196 Iowa 738, 
195 NW 215. 


2. State v. Carter, supra; Clemons 
v. Seba, 131 Mo. A. 378, 111 SW 522. 


[a] Derivation.—‘‘The 
duction’ is derived from two Latin 
words, se, which means ‘away’ and 
duce, which means ‘to lead’; and to- 
gether they mean ‘to lead away.’” 
Putnam v. State, 29 Tex. A. 454, 16 
SW 97, 25 AmSR 788. 


3. “Seduce” see infra § 2. 


4 Webster New Int. D. [quot 
Stowers v. Singer, 113 Ky. 584, 591, 
68 SW 637, 24 KyL 395; Bowers v. 
Carter, 59 Utah 249, 202 P 10938]. 


5. Webster D. 
State, 29 Tex, A. 
AmSR 738]. 


6. Webster D. 
supra]. 


7. Webster D. 
State, supra]. 


8. Marshall v. Taylor, 98 Cal. 55, 
32 P 867, 35 AmSR 144. 


9. Stowers v. Singer, 113 Ky. 584, 
591, 68 SW 637, 24 Kyl 395 [quot 
Webster New Int. D.]; Bowers v. 
Carter, 59 Utah 249, 202 P 1093 [quot 
Webster D.]. 


{a] Other definitions.—(1) “A term 
generally used in the special sense of 
wrongfully inducing a woman to con- 
sent to sexual intercourse.” Cline v. 
Battle, (Alta.) [1928] 4 DomLR 189, 
190; Gibson v. Rabey, 9 Alta. L. 409, 
411 [both quot Encyclopaedia Brit.]. 
(2) “The act of a man in inducing a 
woman to commit unlawful sexual in- 
tercourse with him.” Robinson v. 
Powers, 129 Ind. 480, 482, 28 NE 1112 
{quot Bouvier L. D.]; Milliken v. 
Long, 188 Pa. 411, 413, 41 A 540 [quot 
Wenner v. Katzion, 43 Pa. Co. 31, 33]. 


10. Van de Velde v. Colle, 8 N. J. 
Misc. 782, 152 A 645. 


11. Black L. D.; Weinlich v. Cof- 
fee, 67 Colo. 382, 176 P 210, 211 [quot 
Cyc]; Van de Velde v. Colle, 8 N. J. 
Misc. 782, 152 A 645, 646 [cit Cyc]; 
Cline v. Battle, (Alta.) [1928] 4 Dom 
LR 189, 190 [quot Cyc]; Gibson v. 
Rabey, 9 Alta. L. 409, 411 [quot Cyc]. 


fa] Other definitions.—(1) ‘The 
offense of a man who abuses the sim- 
plicity and confidence of a woman to 
obtain by false promises what she 
ought not to give.” Brown v. Kings- 
ley, 38 Iowa 220, 224 [quot Bouvier 
L. D.j. (2) ‘The wrong of inducing a 
female to consent to unlawful sexual 
intercourse by enticements and per- 
suasions overcoming her reluctance 
and scruples.” Hood v. Sudderth, 111 
N. C. 215, 220, 16 SE 397 [quot Abbott 
L. D.j. (3) “When defendant says 
that seduced her, that is mere- 
ly saying that he first solicited, en- 
ticed, and persuaded her to adulterous 
intercourse with him, and that she 
yielded to his persuasion.” Hart y. 
Knapp, 76 Conn. 135, 139, 55 A 1021, 
1023, 100 AmSR 989. 


word ‘se- 


[quot Putnam v. 
454, 16 SW 97, 25 


[Putnam v. State, 


[quot Putnam v. 


In its literal sense? seduc- 
tion is a leading astray; a withdrawal from the path 


the act of seducing or of enticing 
from the path of duty;° also that which seduces 
or is adapted or employed to seduce;® the means 
In its ordinary sense the term 
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or incitement to 


Specifically, se- 


[b] “The word ‘seduction’ ex Vi 
termini imports the use of fraud and 
deceit to accomplish the seducer’s 
purpose.” Hood v. Sudderth, 111 N. 
CG; 215, 16 SE 397, 399. 


Cross references: 
CALE DRG ed uD LO oo. 
PArtiice) SUC ngs pr oo 4. 
“Debauch”’: 
Defined see 17 C. J. p 1367. 
Compared and distinguished see De- 
bauch 17 C. J. p 1368 note 27 [a]. 
“Deception” 18 Cy aie p! 615 
Effect of force on: 
Civil action see infra § 8. 
Criminal prosecution see 
154. 
“Matt orye. 26. se De4 Le 
“Rape” distinguished see Rape § 7. 
“Temptation” [37 Cyc 1799]. 
“Temptation, deception, arts, flat- 
tery’ compared see Art 5 C. J. p 
589 note 10% [a]. 


12. Young v. Corrigan, 208 Fed. 
431, 488; Dwire v. Stearns, 44 N. D. 
199, 172 NW 69, 71; Rex v. Moon, 
[1910] 1 K. B. 818, 19 AnnCas 442; 
Cline v. Battle, (Alta.) [1928] 4 Dom 


infra § 


LR 189, 190; Gibson v. Rabey, 9 Alta. 
L. 409, 411. 
[a] Definitions including female’s 


virtue.—(1) “Seduction as a civil in- 
jury may be generally defined as the 
act of a man in inducing a virtuous 
woman to commit unlawful sexual in- 
tercourse with him.” Dwire v. 
Stearns, 44 N.-D. 199, 172 NW 69, 71. 
(2) “It is the despoiling of a woman’s 
virtue against her will, yielding to 
seductive influences on the part of the 
man which she cannot fairly with- 
stand.” Young v. Corrigan, 208 Fed. 
431, 438. (38) “The inducing of a girl 
to part with her virtue for the first 
time.” Rex v. Moon, [1910] 1 K. B. 
818, 19 AnnCas 442 [quot Cline v. 
Battle, (Alta.) [1928] 4 DomLR 189, 
rae Gibson v. Rabey, 9 Alta. L. 409, 
412]. 


13. Ala.—Smith v. State, 13 Ala. 
A. 399, 69 S 402, 404 [certiorari den 
193 Ala. 680, 69 S 1020]. 


Ark.—Walton v. State, 71 Ark. 398, 
401,.75 SW 1. 


Cal.—Marshall v. Taylor, 98 Cal, 55, 
60, 32 P 867, 870, 35 AmMSR 144. 


Iowa.—Lauer v. Banning, 152 Iowa 
99, 104, 181 NW 783. 


Ky.—Stowers v. Singer, 113 Ky. 584, 
591, 68 SW 6387, 24 KyL 395. 


La,—Carson v. Slattery, 123 La. 825, 
49 S 586, 587. 


Mich.—Savage v. Embrey, 216 Mich. 
123, 184 NW 503, 505; Peo. v. Smith, 
132 Mich. 58, 92 NW 776, 777 [both 
quot Peo. v. Gibbs, 70 Mich. 525, 38 
NW 257]; Greenman y. O’Reilly, 144 
Mich. 534, 108 NW 425, 115 AmSR 466. 


Mo.—Clemons v. Seba, 131 Mo. A. 
378, 111 SW 522, 


Or.—Patterson v. Hayden, 17 Or. 
238,242, 21 P 129) 1 AmSR: $22, 3 
LRA 539. 


Tenn.—Finsh v. Gibson, 140 Tenn. 


*By FRED. G. KRIVONOS (§§ 1-28). 


“man.” 


[57 C.J.] 9 


unlawful sexual intercourse, by enticements which 
overcome her scruples; or, by its generally accepted 
definition,'® the act of a man in enticing a woman 
to have unlawful sexual intercourse with him by 
means of persuasion, solicitation, promises, bribes, 
or other means without the employment of force,** 
or, by some definitions, intercourse so obtained with 
a virtuous!” or chaste!® female. 
with reference to a man’s conduct toward a female, 


The word, used 


134, 203 SW 759; Franklin v. McCor- 
kle, 16 Lea 609, 1 SW 250, 57 AmR 244 
[quot Field Damages]. 


Utah.—Bowers v. Carter, 59 Utah 
249, 202 P 1093 [quot Peo. v. Smith, 
132 Mich. 58, 92 NW 776, 777]. 


Hi eee v. State, 22 Wis. 444, 


Can.—Cline v. Battle, (Alta.) [1928] 
4 DomLR 189, 190; Gibson v. Rabey, 
aD A. 409, 411 [both quot Bouvier 


[a] Definitions specifying femaie’s 
chastity.—(1) “The act of overcom- 
ing the chastity of a female by arti- 
fice, flattery, or promises.” Finch vy. 
Gibson, 140 Tenn. 134, 203 SW 759; 
Franklin v. McCorkle, 16 Lea (Tenn.) 
609, 1 SW 250, 57 AMR 244 [quot Field 
Damages]. (2) “The act of persuad- 
ing a. woman to surrender her chas- 
tity.”” Marshall v. Taylor, 98 Cal. 55, 
32 P 867, 870, 35 AmSR 144; Carson 
v. Slattery, 123 La. 825, 49 S 586, 587. 
(3) “The act of persuading or induc- 
ing an unmarried woman who is 
chaste at the time to depart from the 
path of virtue, when accomplished by 
means of either a promise of mar- 
riage or by the use of any species of 
temptation, deception, arts or flattery, 
which are calculated to and do have 
that effect, and which result in her 
ultimately submitting herself to the 
sexual embrace of the person accused, 
whether he be a married or unmarried 
Smith v. State, 13 Ala. A. 399, 
69 S 402, 404 [certiorari den 193 Ala. 
680, 69 S 1020]. (4) “The act of per- 
suading or inducing a woman of pre- 
vious chaste character to depart from 
the path of virtue by the use of any 
species of arts, persuasions, or wiles 
which are calculated to have, and do 
have that effect, and resulting in her 
ultimately submitting her person to 
the sexual embraces of the person ac- 
cused.” Savage vy. Hmbrey, 216 Mich. 
123, 184 NW 503, 505; Peo. v. Smith, 
132 Mich. 58, 92 NW 776, 777 [both 
quot Peo. v. Gibbs, 70 Mich. 425, 38 
NW 257]; Greenman v. O’Reilly, 144 
Mich. 534, 108 NW 425, 115 AmSR 466; 
Bowers v. Carter, 59 Utah 249, 202 P 
1093 [quot Peo. v. Smith, 132 Mich. 
5:8) 92) NW 8276). §9(5) Sethewactrot 
seducing an unmarried female ‘of pre- 
vious chaste character,’ and having 
sexual intercourse with her ‘by virtue 
of a feigned or pretended marriage or 
of any false or feigned express prom- 
ise of marriage.’ Walton v. State, 71 
Ark. 398, 401, 75 SW 1. (6) “The act 
or crime of persuading a female by 
flattery or deception to surrender her 
chastity.” Cline v. Battle, (Alta.) 
[1928] 4 DomLR 189, 190; Gibson v. 
Rabey, 9 Alta. L. 409, 411 [quot Bou- 
vier L. D.J. (7) “The act or crime 
of persuading a woman to surrender 
her chastity.” Putnam v. State, 29 
Tex. A. 454, 456, 16 SW 97, 25 AmSR 
738 Lauot Webster D.]. (8) ‘The car- 
nal knowledge by a man of an un- 
married woman of previously chaste 
character, accomplished by means of 
some false promise, artifice, flattery, 
or deception.” Lauer v. Banning, 152 


ee 


10 [57 C.J.] 


ex vi termini implies sexual intercourse between the 


parties.14 


[§ 2] B. Seduce.?® 
the verb “seduce,” 


intercourse.”° 


Jowa 99, 104, 131 NW 783. (9) ‘‘The 
use of some influence, artifice, prom- 
ise, or means on his part by which 
he induces the woman, who is then, 
and has theretofore for a reasonable 
time been, a woman of chaste conduct, 
to submit to unlawful intercourse 
with him.” Stowers v. Singer, 113 
Ky. 584, 591, 68 SW 6387, 24 KyL 395. 
(10) “The use of some _ influence, 
promise, art, or means on his part, 
by which he induces the woman to 
Surrender her chastity and her virtue 
to his embraces.’ Marshall v. Taylor, 
98 Cal. 55, 60, 82 P 867, 35 AmSR 144; 
Patterson v. Hayden, 17 Or. 238, 242, 
21 P 129, 11 AmSR 822, 3 LRA 529; 
Croghan vy. State, 22 Wis. 444, 445. 
(11) “The wrong or crime of persuad- 
ing a woman to surrender her chasti- 
ty.’ Stowers v. Singer, supra- [quot 
Webster New Int. D., and criticizing 
definition as including the element of 
the female’s chastity as absolute pur- 
ity from prior sexual intercourse]; 
Bowers v. Carter, supra [quot Web- 
ster D,]. 


{b] Applied to intercourse under 
promise of marriage, ‘‘seduction” im- 
plies that a woman of previous chaste 
character has been induced to consent 
to unlawful sexual relations by per- 
suasion and the promise to marry. 
Clemons v. Seba, 131 Mo. A. 378, 379, 
111 SW 522. 


Chastity in: 
Civil actions see infra § 10. 


Criminal prosecutions see infra §§ 
162-166. 
14. State v. Bierce, 27 Conn. 319, 


321 [quot Carlisle v. State, 73 Miss. 
387; 19 S 207; Gessner v. Horne, 22 
N. D. 60, 132 NW 431, 433]. To same 
effect Dinkey v. Com., 17 Pa. 126. 


“Everyone understands when it is 
said of a man that he has seduced a 
particular female, that he has had 
such intercourse with her.” State v. 
Bierce, 27 Conn. 319, 321 [quot Car- 
lisle v, State, 73 Miss. 387, 19 S 207; 
Gessner v. Horne, 22 N. D. 60, 132 NW 
A431, 433]. 


“The Lue ane as ee ONeraLliy: 
used ‘ is accepted by the pub- 
lic as having reference to illicit car- 
nal intercourse between a man and a 
woman.’ Lakes v. Com., 199 Ky. 799, 
251 SW 982. 


15. “Debauch” compared and dis- 
tinguished see Debauch 17 C. J. p 1368 
note 27 [a]. 


16. See supra § 1. 


17. State v. Bierce, 27 Conn. 319 
[quot Carlisle v. State, 73 Miss. 387, 
19 S 207; State v. Patterson, 88 Mo. 
88, 96, 57 AmR 374]; Hinman vy. State, 


word 


Like the noun “seduction,”?!® 
although a general term*’ and 
having a variety of meanings according to the sub- 
ject to which it is applied,'® has, when it is used 
with reference to the conduct of a man toward a 
female, a precise and determinate signification;1® 
or, as stated otherwise, the term has a commonly well 
accepted meaning, especially when used with refer- 
ence to the inducing of a female to submit to sexual 
Thus the word “seduce, 


SEDUCTION 


[§§ 1-2 


mon as well as legal acceptation, imports the idea 


of illicit intercourse, accomplished by arts, prom- 


male.?+ 


” in its com- 


59) Tex..Cr. 29; 127, SW 2207 223. 


[a] Webster defines the term as 
meaning: (1) “To draw aside from 
the path of rectitude and duty in any 
manner,” Ireland v. Ward, 51 Or. 102, 
93 P 932, 9383 [quot Webster New Int. 
D.]. (2) “To draw away from the 
path of rectitude and duty in any 
mgnner, by flattery, promises, bribes 
or otherwise.” Brown v. Kingsley, 38 
Iowa 220, 224 [quot Webster D.]. 


18. State v. Bierce, 27 Conn. 319 
[quot Carlisle v. State, 73 Miss. 387, 
19 S 207; State v. Patterson, 88 Mo. 
88, 96, 57 AmR 374]; Hinman v. State, 
59 Tex. Cr, 29, 127 SW 221, 223. 


19. State v. Bierce, 27 Conn. 319 
[quot Carlisle v. State, 73 Miss. 387, 
19 S 207; State v. Patterson, 88 Mo. 
88, 96, 57 AMR 374]; Hinman vy. State, 
59 Tex. Cr. 29, 127 SW 221, 223. 


20. State v. Reinikka, 128 Wash. 
399, 222 P 285. See Peterson v. Cro- 
sier, 29 Utah 235, 246, 81 P 860 (“‘the 
word ‘seduced’ when applied to the 
conduct of a man toward a woman, 
has a defined and well understood 
meaning’). And see Bowers v. Car- 
ter, 59 Utah 249, 202 P 1093. 


21. State v. Curran, 51 Iowa 112, 
49 NW 1006. 


“The word ‘seduce’ in its ordinary 
use implies some artifice, persuasions, 
or wiles.”’ Harris v. State, 18 Okl. 
Cr. 470, 196 P 354, 356. 


22. Limbaugh v. Com., 149 Va. 383, 
140 SE 1338, 136 [quot Abbott L. D.]. 


23. State v. O’Hare, 36 Wash. 516, 
79 P 39, 40, 104 AmSR 970, 68 LRA 
OWE 


24. Ala.—Wilson v. State, 73 Ala. 
527, 533. 


Conn.—Hart v. Knapp, 76 Conn. 135, 
55 A 1021, 1023, 100 AmSR 989; State 
v. Bierce, 27 Conn. 319. 


Iowa.—State v. Carter, 
738, 195 NW 215. 


Miss.—Carlisle v. State, 
B85 LOOMS 20K 


Mo.—State v. Howard, 264 Moe. 386, 
175 SW 58, 59 -[quot Webster New 
Int.’ D.J; State vi Long; 238 Mo, 383, 
141 SW 1099, 1101; State v. Patterson, 
88 Mo. 88, 96, 57 AmR 374. 


N. D.—Gessner v. Horne, 22 N. D. 
60, 132 NW 481, 438. 

Or.—Ireland v. Ward, 51 Or. 102, 938 
P 932, 933. P 

Philippine.—U. S. v. Suan, 27 Phil- 
ippine 12, 16 [quot Cyc]. 


Tex.—Bost v. State, 64 Tex. Cr. 464, 
144 SW 589, 596; Hinman v. State, 59 


196 Iowa 


73 Miss. 


ises, or deception;?! the wrong of inducing a female 
by enticements and persuasions overcoming her re- 
luctance and scruples;?? the use of arts, persuasion, 
or wiles to overcome the resistance of a female 
who is not disposed of her own volition to step aside 
from the path of virtue;?° or, by some definitions, 
so to obtain sexual intercourse with a chaste fe- 
The word “seduce” implies fornication,”® 
or ulieit sexual connection.?°® 


Tex. Cr. 29, 127 SW 221, 223: 


Wash.—State v. Reinikka, 128 
pals 399, 222 P 885 [quot Standard 


[a] Definitions specifying female’s 
chastity.—(1) “Enticement of woman 
on the part of a man to surrender her 
chastity by reason of some art, influ- 
ence, or deception calculated to ac- 
complish that object, and to include 
the yielding of her person to him as 
much as if it was expressly stated.’ 
Bost v. State, 64 Tex. Cr. 464, 144 SW 
589, 596. (2) “Enticement of [a wo- 
man] on [the part of a man] to the 
surrender of her chastity, by means 
of some art, influence, promise, or de- 
ception calculated to accomplish that 
object, and to include the yielding of 
her person to him.” State v. Bierce, 
27 Conn. 319 [quot Hart v. Knapp, 76 
Conn. 135, 55 A 1021, 1023, 100 AmSR 
989; Carlisle v. State, 73 Miss. 387, 
19 S 207; State v. Patterson, 88 Mo. 
88, 96, 57 AMR 374; Gessner v. Horne, 
22 N. D. 60, 1832 NW 431, 433; Hin- 
man v. State, 59 Tex. Cr. 29, 127 SW 
221, 223]. (38) “Inducing an unmar- 
ried woman, under or by promise of 
marriage, to Surrender her chastity.” 
State v. Long, 238 Mo. 383, 141 SW 
1099, 1101. (4) “Inducing a woman 
of previously chaste character to con- 
sent to unlawful sexual intercourse 
by enticement, persuasion or promise 
of marriage.” State v. Reinikka, 128 
Wash. 399, 222 P 885 [quot Standard 
D.J. (5) “The use of some influence, 
promise, arts, or means on his part 
by which she is induced to surrender 
her chastity and virtue to his em- 
braces.” Ireland v. Ward, 51 Or. 102, 
93 P 932, 933. (6) ‘*To- induce to sur- 
render chastity.” State v. Howard, 
264 Mo. 386, 175 SW 58, 59 [quot Web- 
ster New Int. D.J]. (7) “To entice 
with intent to induce the surrender 
of chastity.” State v. Carter, 196 
Iowa 738, 195 NW 215. 


[b] As found in the statute ‘“se- 
duce” imports not only illicit sexual 
intercourse, but it imports also a sur- 
render of chastity; a surrender of the 
woman’s personal virtue. Wilson v. 
State, 73 Ala. 527, 583; U.S. v. Suan, 
27 Philippine 12, 16 [quot Cyc]. 


Chastity in: 
Civil action see infra § 10. 
ctr aie prosecution see infra §§ 162- 


25. State v. Bierce, 27 Conn. 319; 
ees ve. Com.,°17 Pa. 126) 65 Amp 
542. 


“Fornication” 26 C. J. p 985. 


cee Wilson v. State, 73 Ala. 527, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


5 


§§ 3-5] 


[§ 3] A. Causes of Action and Defenses—1. In 
At common law actions for seduction are 
based solely upon the relation of master and serv- 
ant,?7 and not, technically, upon the relation of par- 
no one but those entitled to the 
services of the woman seduced can maintain the 
However, under statutory provisions in 
many jurisdictions, the woman seduced is now per- 
mitted to recover for her own seduction,®® and the 
common-law requirement of loss of services has been 
in many states abolished or made purely nominal.*! 


General. 


ent and child;?5 


action.?° 


Applicability of criminal law of seduction.°? 
a civil action for seduction, the laws relating to the 
crime of seduction®® and their interpretation®* have 


been held not to be controlling. 


27. Colo.—Weinlich v. Coffee, 67 


Colo. 382, 176 P 210, 211 [quot Cyc]. 


Ky.—Kelly v. Combs, 229 Ky. 502, 17 
SW (2d) 435; Taylor v. Daniel, 98 
SW 986, 30 KyL 377; Woodward v. 
Anderson, 9 Bush 624. 


La.—Kaufman v. Clark, 141 La. 316, 
75 S 65, LRA1917E 756. 


Mich.—Watson v. Watson, 49 Mich. 
540, 14 NW 489. 


N. J.—Tittlebaum v. Boehmcke, 81 
N. J. L. 697, 80 A 323, 35 LRANS 1062, 
AnnCas1912D 298; Van de Velde v. 
Colle, 8 N. J. Misc. 782, 152 A 645. 


N. Y.—Bartley v. Richtmyer, 4 N. 
Y. 38, 53 AmD 338 [rev 2 Barb. 182]. 


N. C.—Hood v. Sudderth, 111 N. C. 
215, 16 SE 397. 


Or.—Anderson vy. Aupperle, 51 Or. 
5p6,095. P 330. 


Va.—Litton v. Woliver, 126 Va. 32, 
100 SE 827. 


Eng.—Peters v. Jones, [1914] 2 K. 


Bio: Oarr Vv. Clarke, 2 Chit260; 
18 ECL 623. 
Can.—Gibson v. Rabey, 9 Alta. L. 


409; Stoner v. Skene, 44 Ont. L. 609. 


28. Tittlebaum v. Boehmcke, 81 N. 
-J. L. 697, 80 A 323, 35 LRANS 1062, 
AnnCas1912D 298; Anderson v. Aup- 
perle, 51 Or. 556, 95 P 330; Peters v. 
Jones, (i914 2 4OOB: 781s Carr wv: 
Clarke, 2 Chit. 260, 18 ECL 623. 


Basis of parent’s recovery: 
Generally see infra § 14 
Loss of services see infra § 33. 


29. Colo.—Weinlich v. Coffee, 
Colo. 382, 176 P 210, 211 [quot Cyc]. 


Ky.—Kelly v. Combs, 229 Ky. 502, 
17 SW (2d) 435; Taylor v. Daniel, 98 
SW 986, 30 Kyl Sis Woodward Vv. 
Anderson, 9 Bush 624, 


Mich.—Watson v. Watson, 49 Mich. 
540, 14 NW 489. 


Mo.—Owens v. Fanning, 
SW 69. 


N. Y.—Bartley v. Richtmyer, 4 N. Y. 
38, 53 AmD 3838 [rev 2 Barb. 182]; 
Hamilton v. Lomax, 26 Barb. 615, 6 
AbbPr 142. 

N. C.—Hyatt v. McCoy, 194 N. C. 25, 
138 SE 405; Hood y. Sudderth, 111 N. 
e215, 16 SE, .397. 


Or.—Anderson v. Aupperle, 51 Or. 
556, 95 P 330; Breon v. Henkle, 14 Or. 
494,13 P 289. 

Va.—Litton v. Woliver, 126 Va. 32, 
100 SE 827. 


Can.—Gibson v. Rabey, 9 Alta. L. 
409; Stoner v. Skene, 44 Ont. L. 609. 


See Kaufman v. Clark, 141 La. 316, 


67 


(A.) 205 
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mon Law. 


In 


[57 C.J.J 11 


[§ 4] 2. Rights of Woman Seduced—a. At Com- 
At common law a seduced woman has no 
cause of action against her seducer®® since she is a 
party to the wrongful act®® and because loss of serv- 
ices is indispensable to the right of recovery;** but 
it has been held that, even in the absence of any 
modification of the common law, peculiar circum- 
stances may be sufficient to sustain the action.*® 


[§ 5] b. Under Statutory Provisions. 
states a right of action is expressly given by statute 
to the woman seduced.*® 
woman is the real party in interest,*® and under such 
a statute it has been held that a seduced minor may 
maintain the action.*? 


In many 


Under such a statute the 


Further, statutory provisions 


for actions by the real party in interest*? or for the 


75 S 65, LRA1917E 756 (decided on 
the theory that a third person cannot 
recover for an injury to another, still 
living, so that parents cannot recover 
for shame, humiliation, and degrada- 
tion caused to female by her seduc- 
tion, without showing of any injury 
to themselves). 


30. See infra § 5. 
31. See infra § 5. 
32. As crime see infra § 150 et seq. 


33. Hein v. Holdridge, 78 Minn. 471, 
81 NW 522; Owens v. Fanning, (Mo. 
A.) 205 Sw 69; Dwire v. Stearns, 44 


N. D..199, 172 INW 69, 71. 

34 Owens v. Fanning, (Mo. A.) 
205 SW 69. 

Previous decisions of civil and 


criminal courts as controlling on each 
other see Courts § 313. 


35. Ala.—Phillips v. Askworth, 220 
Ala. 237, 124 S 519. 


Colo.—Weinlich v. Coffee, 67 
Soe Leo 210 p21 Ie iquotiCyels 


Conn.—Smith v. Richards, 29 Conn. 
232 (recognizing rule). 


Ind.—Buckles v. Ellers, 72 Ind. 220, 
37 AmR 156; 


Ky.—Taylor v. Daniel, 98 SW 986, 
30 KyL 377; Cline v. Templeton, 78 
Ky. 550; Woodward v. Anderson, 9 
Bush 624. 


Mass.—Paul v. Frazier, 3 Mass. 71, 
3 AmD 95. 


Mich.—Watson v. Watson, 49 Mich. 
540, 14 NW 489. 


N. J.—Van de Velde v. Colle, 8 N. 
J. Mise. 782, 152 A 645. 


N. Y.—Graham v. Wallace, 50 App. 
Div. 101, 68 NYS 872. 


N. C.—Hyatt v. McCoy, 194 N. C. 25, 
138 SE 405. 


Oh.—Oberlin v. Upson, 84 Oh. St. 
111, 95 NE 511, AnnCas1912B 1061. 


Or.—Breon v. Henkle, 14 Or. 494, 
USRE E289. 


Pa Oleszant v. Taylor, 19-Pa. Dist. 
145. 


Colo, 


Porto Rico.—Marti v. Rivera, 27 
Porto Rico 361. 
R. I.—Conlon vy. Cassidy, 17 R. L 


518,.23 A 100. 


36. Colo.—Weinlich v.’ Coffee, 67 
Colo. 382, 176 P 210, 211 [quot Cyc]. 


Conn.—Smith v. Richards, 29 Conn. 
232. 5 


SS v. Frazier, 3 Mass. 71, 3 
AmD 95 


N. ya etra natn v. Wallace, 50 App. 
Div. 101, 68 NYS 372; Hamilton v. 
Lomax, 36 Barb. 615); Colly v. Thom- 


as, 99 Misc. 158, 163 NYS 432. 


N. C.—Hood v. Sudderth, 111 N. C. 
215, 16 SE 3897. 


Oh.—Oberlin v. Upson,-84 Oh. St. 
111, 95 NE 511, AnnCasi1912B 1061. 


eerae ee v. Taylor, 19 Pa. Dist, 


Porto Rico.—Marti 
Porto Rico 361. 


R. I.—Conlon v. Cassidy, 17 R. I. 
518, 23 A 100. 


“This general rule is founded upon 
certain legal maxims, as ‘In pari de- 
licto potior est conditio defendentis,’ 
and ‘Volenti non fit injuria.’ Where 
both parties are equally in the wrong, 
the law will not afford relief; nor will 
relief be awarded where a party has 
consented to the act which resulted 
in the loss of which he complains.” 
Graham: v. Wallace, 50 App. Div. 101, 
63 NYS 372, 373. 


“The theory of the common law is 
that, since adultery and fornication 
are crimes, the woman is _particeps 
criminis, and hence that she cannot 
be heard to complain of a wrong 
which she helped to produce.” Ober- 
lin v. Upson, 84 Oh. St. 111, 95 NE 
511, 512, AnnCas1912B 1061. 


Consent as bar to civil action by 
woman over age of consent for rape 
see Rape § 169 text and note 5. 


Effect of incestuous intercourse see 
infra § 13. 


v. Rivera, 27 


27. See cases supra notes 36; and 
supra § 3. 

38. See Smith v. Richards, 29 
Conn. 232 (where the court was 


strongly of the opinion that peculiar 
circumstances might be sufficient to 
sustain the action); Doe v. Horn, 1 
Ind. 363, 50 AmD 470 (where the se- 
duction of an innocent woman, under 
the circumstances disclosed, entitled 
the injured party to compensation in 
money, and was deemed sufficient con- 
sideration for a grant); Welsund y. 
Schueller, 98 Minn. 475, 108 NW 483, 
8 AnnCas 1115 (where, however, the 
complaint failed to allege such ex- 
ceptional circumstances as stated in 
the cause of action). 


39. See statutory provisions. 
40. Dodd v. Focht, 72 Iowa 579, 34 
NW 425. 


Father’s right to sue where daugh- 
ter is of full : age see infra § 19. 


41. McCoy v. Trucks, 121 Ind. 292, 
23 NE 93; Verwers v. Carpenter, 166 
Iowa 2738, 147 NW 742. 


Female under age of consent see 
infra § 8. 


42. See Soa provisions; and 
Parties §§ 69-71 


aa ls OU 


abolition of feigned issues*? have been held to entitle 
a seduced woman, when of full age, to maintain the 
Statutory provisions precluding the neces- 
sity of allegation or proof of loss of services in se- 


action.** 


SEDUCTION 


duction actions, and also providing that if the wo- 


man seduced be over age, her father or any other 
relative authorized by her may sue, without any ex- 
press grant of a cause of action to the woman,*® have 
been held to confer a cause of action upon the woman 
However, a statute which merely pro- 
vides that an action for seduction may be main- 
tained without allegation or proof of loss of serv- 
ices*? dispenses with proof of loss of services, but 
not with the necessity of the relation of master and 
servant ;*® such a statute does not give the right of 
action to any persons other than those who could 


seduced.*® 


intereourse.*? 


maintain it at common law,*® and does not authorize 


43. See statutory provisions. 


44. Hyatt v. McCoy, 194 N. C. 25, 
138 SE 405; Hardin v. Davis, 183 N. 
C. 46, 110 SE 602, 21 ALR 302; Strider 
v. Lewey, 176 N. C. 448, 97 SE 398; 
Tillotson v. Currin, 176 N. C. 479, 97 
SE 395; Hood v. Sudderth, 111 N. C. 
215, 16 SE 397. 


Father’s action when daughter is of 
full age see infra § 19. 


45. See statutory provisions. 


46. Rabeke v. Baer, 115 Mich. 328, 
73 NW 242, 69 AmSR 567; Weiher v. 
Meyersham, 50 Mich. 602, 16 NW 160; 
Watson v. Watson, 49 Mich. 540, 14 
NW 489. 


[a] Thus a statutory provision 
that in an action for seduction it is 
not necessary to allege or prove that 
the person seduced was _ plaintiff’s 
servant or any loss of service, that if 
the seduced female be a minor her 
father or mother or guardian may sue, 
that if she be over age her father or 
any other relative authorized by her 
may sue, and that the statute should 
not prevent any person entitled to the 
female’s services from maintaining 
an action for such loss of services or 
other damages sustained, point un- 
mistakably to the conclusion that the 
legislative intention was to give the 
person seduced, where over age, the 
right to recover damages for the in- 
jury she had sustained, for she could, 
under the statute, either give or with- 
hold the specified authority, or bring 
an action in her own name for the 
seduction. Weiher v. Meyersham, 50 
Mich. 602, 16 NW 160; Watson v. 
Watson, 49 Mich. 540, 14 NW 489. 


47. See statutory provisions. 


48. Taylor v. Daniel, 98 SW 986, 
30 KyL 377; Woodward v. Anderson, 
9 Bush (Ky.) 624. And see supra § 4. 


49. Taylor v. Daniel, 98 SW 986, 30 
KyL 3877; Woodward v. Anderson, 9 
Bush (Ky.) 624. 


50. Taylor v. Daniel, 98 SW 986, 
30 KyL 377; Woodward vy. Anderson, 
9 Bush (Ky.) 624. 


51. Buckles v. Hllers, 72 Ind. 220, 
37 AmR 156. 


[a] Thus under a statute confer- 
ring upon an unmarried woman the 
right to prosecute an action for her 
seduction, she cannot maintain an ac- 
tion for a seduction in another state, 
even though acts of intercourse con- 
tinue in the state of the forum as a 
consequence of such seduction. Buck- 
les v. Ellers, 72 Ind. 220, 37 AmR 156. 


52. See supra § 5. 
53. U. S.—Young v. Corrigan, 208 
Fed. 431 


Ala.—Phillips v. Ashworth, 220 Ala. 


237, 124 § 519. 


Cal.—Marshall v. Taylor, 98 Cal. 55, 
32 P 867, 35 AmSR 144; Morrell v. 
Morgan, 65 Cal. 575, 4 P 580. 


Ind.—Robinson v. Powers, 129 Ind. 
480, 28 NE 1112; Wilson v. Hnsworth, 
85 Ind. 399; Johnson v. Holliday, 79 
Thavek, alae 


Iowa.—Morgan vy. Muench, 181 Iowa 
719, 156 NW 819; Lauer v. Banning, 
152 Iowa 99, 131 -NW .783; Egan v. 
Murray, 80 Iowa 180, 45 NW _ 563; 
Hawn v. Banghart, 76 Iowa 683, 39 
NW 251, 14 AmSR 261; Baird v. 
Boehner, 72 Iowa 318, 33 NW 694; 
Brown v. Kingsley, 38 Iowa 220; Del- 
vee vy. Boardman, 20 Iowa 446. 


Mich.—Rabeke v. Baer, 115. Mich. 
328, 73 NW 242, 69 AmSR 567. 


Nebr.—Rich v. Fulton, 104 Nebr. 
262, 177 NW <175. 


N. Y.—Peo. v. Gumaer, 4 App. Div: 
412, 39 NYS 3826; Hogan v. Cregan 
29 N. Y. Super. 138. 


N. C.—Hardin v. Davis, 
46, 110 SE 602, 21 ALR 302. 


Or.—Breon v. Hinkle, 14 Or. 494, 13 
12 PASS 


Fae es Pek v. Katzion, 43 Pa. Co. 


Ss. D—McAlpin v. Grimmels, 44 S. 
D. 373, 184 NW 4. 


Tenn.—Finch v. Gibson, 140 Tenn. 
134, 2083 SW 759; Franklin v. Mc- 
Corkle, 16 Lea 609, 1 SW 250, 57 AmR 
244, 


Wash.—Rockwell v. Day, 101 Wash. 
DSO; dia, Ee ioAs 


[a] Any solicitation, statement, or 
deception which overcomes a woman’s 
unwillingness and causes her to yield 
her virtue is sufficient. Bradshaw v. 
Jones, 103 Tenn. 331, 52 SW 1072, 76 
AmSR 655; Ferguson v. Moore, 98 
Tenn. 342, 39 SW 341. 


[b] Deception, temptation, flattery, 
or arts may be the means employed 
to accomplish a seduction. Phillips 
v. Ashworth, 220 Ala. 287, 124 S 519. 


{[c] Persuasion.—(1) Mere persua- 
sion or importunity is sufficient to 
constitute sexual intercourse induced 
thereby seduction. Rabeke v. Baer, 
115 Mich. 328, 73 NW 242, 69 AmSR 
567; Hallock v. Kinney, 91 Mich. 57, 
51 NW 706, 30 AmSR 462; Stoudt v. 
Shepherd, 73 Mich. 588, 41 NW 696; 
Bradshaw v. Jones, 103 Tenn. 331, 52 
SW 1072, 76 AmSR 655; Graham vy. 
McReynolds, 90 Tenn. 678, 18 SW 272; 
Reed v. Williams, 5 Sneed (Tenn.) 
580, 73 AmD 157. (2) Where an un- 
married man having by his visits and 


183 N. C. 


Extraterritorial effect. 
statute upon an unmarried woman to prosecute an 
action for seduction has no extraterritorial effect.°t 


[§ 6] c. Elements of Cause of Action—(1) Se- 
duction—(a) In General. 
man may maintain an action for her own seduc- 
tion®* the essential element of her cause of action 
is. the act of seduction itself, which can be accom- 
plished only by persuasion, flattery, deceit, false 
promises, or other artifices on the part of defendant, 
by reason of which she is induced to yield to sexual 
Ilheit or unlawful intercourse does 
not of itself constitute seduction.** 
on the part of the woman to commit the act is not 


[§§ 5-6 


an action by a woman for her own seduction.*°® 


The right conferred by 


Where the seduced wo- 


Mere reluctance 


attentions to an unmarried female 
gained her affections and confidence 
importunes her to sexual intercourse 
with him, and she, through her con- 
fidence in him and love for him, yields 
to his solicitations, it is seduction. 
Bell v. Rinker, 29 Ind. 267 


fad] Artifice or deceit employed to 
accomplish the alleged seducer’s pur- 
pose must be such as to be ealculated 
to mislead a virtuous woman; she 
must be misled in consequence thereof 
and must have submitted to the 
sexual intercourse through the artifice 
or deception practiced on her by de- 


fendant. Breon v. Henkle, 14 Or. 494, 
13 P 289. 
fe] Inequality of struggle.—To 


sustain a charge of seduction, it is 
necessary to show that the woman’s 
consent was obtained by promises, 
which, when measured by the age and 
experience of the parties, and every~ 
other attending circumstance, made 
the struggle unequal. Rockwell v. 
Day, 101 Wash. 580, 172 P 754. 


“Seduce” supra § 2. 
“Seduction” supra § 1. 


54. U. S.—yYoung v. Corrigan, 208 
Fed... 431. 


Ind.—Bell v. Rinker, 29 Ind. 267. 


Iowa.—Egan v. Murray, 80 Iowa 
180, 45 NW 563; Baird v. Boehner, 72 
Iowa 318, 33 NW 694; Brown v. Kings- 
ley, 38 Iowa 220; Delvee v. Boardman, 
20 Iowa 446. 


La.—Carson v. Slattery, 123 La. 825, 
49 S 586. 


Mich.—Savage v. Embrey, 216 Mich. 
123, 184 NW 503. 


Nebr.—Rich vy. Fulton, 
262, 177 NW 175. 


N. Y.—Peo. v. Gumaer, 4 App. Div. 
412, 39 NYS 326; Hogan v. Cregan, 29 
Y. Super. 138. 


N. C.—Hardin v. Davis, 183 
46, 110 SE 602, 21 ALR 302 


N. D.—Dwire v. aite ae 44 N. D. 
199, 172 NW 69. 


Pa.—Weaver v 
od. 


Tenn.—Ferguson v. Moore, 98 Tenn. 
342, 39 SW 341. 


Utah.—Bowers v. Carter, 59 Utah 
249, 202 P 1093. 


Wash.—Rockwell v. Day, 101 Wash. 
580, 172 P 754. 


Can.—Cline v. Battle, (Alta.) [1928] 
4 DomLR 189. 


Use of force or commission of rape 
see infra § 8. 


104 Nebr. 


Ngee 


v. Katzion, 43 Pa. Co. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 6-8] 


sufficient to entitle her to recover.°> Where the 
woman yields, not by reason of promises, deception, 
or other artful influences, but merely to gratify her 
lustful desires, she cannot recover,®*® nor where she 
agrees to intercourse with her alleged seducer for 
a mercenary consideration,®? nor where defendant 
merely asserts that pregnancy will not or cannot re- 
sult from the intercourse.®® The fact that the wo- 
man knew that her seducer was a married man does 
not preclude recovery.°® 


[§ 7] (b) Promise of Marriage.*° Where the se- 
duced woman may maintain an action for her own 
seduction,®! there is authority that her cause of ac- 
tion is complete without any promise of marriage, 
or anything more than solicitations or importunity 
to which she yields.*? Although there is authority 
that a promise of marriage alone is not sufficient to 
constitute sexual intercourse induced thereby a se- 
duction,®* the prevailing rule is that intercourse 
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[57 C.J.] 18 


induced by such a promise is sufficient,°* even where 
defendant was a minor and both parties knew the 
promise could not be enforced.*® However, the 
promise of marriage must be absolute, and not mere- 
ly econditional.®°® 


[§ 8] (c) Use of Force, or Commission of Rape.** 
Although in a criminal prosecution for seduction, 
proof of the use of force making the offense rape 
will defeat the prosecution,®* in a civil action by the 
woman seduced to recover damages for the seduc- 
tion neither the use of force,®® nor the fact that the 
female was unconscious at the time of the sexual in- 
tercourse’® will defeat the action. It has also been 
held that in an action by a woman for her own se- 
duction force may be shown in aggravation of the 
injury.7! However, sexual intercourse obtained by 
force alone, without any enticement on the part of 
defendant,’? or with promises and solicitations made 
subsequently”? does not constitute seduction. 


55. Marshall v. Taylor, 98 Cal. 55, 
32 P 867, 35 AmSR 144; Breon v. 
Hinkle, 14 Or. 494, 13 P 289. 


Persuasion see supra note 53. 


56. Ill—Broughton v. Smart, 59 
Ill. 440. 


Ind.—Bell v. Rinker, 29 Ind. 267. 


Iowa.—Schultz v. Schultz, 203 Iowa 
910, 210 NW 94. 


Mich.—Savage v. Embrey, 216 Mich. 
123,184 NW 503. 


Nebr.—Rich v. Fulton, 
262, 177 NW 175. 


Tenn.—Finch vy. Gibson, 140 Tenn. 
134, 203 SW 759; Bradshaw v. Jones, 
103 Tenn. 331, 52 SW 1072, 76 AmSR 
655. 


“Tf an unmarried man solicits sex- 
ual intercourse with an unmarried 
female, and she yields through the 
promptings of her own lascivious and 
lecherous desires, it is not seduction, 
such as will entitle her to recover 
damages in her own right.” Bell v. 
Rinker, 29 Ind. 267. 


57. Wilson v. Ensworth, 85 Ind. 
399; Johnson v. Holliday, 79 Ind. 151; 
Hogan v. Cregan, 29 N. Y. Super. 138; 
Hyatt v. McCoy, 194 N. C. 25, 138 SE 
405. 


[a] Thus a married woman (see 
infra § 9) is not entitled to sue for 
her own seduction, where the surren- 
der of her person was induced by de- 
fendant’s promise to provide for plain- 
tiff and her invalid husband. Hyatt 
v. McCoy, 194 N. C. 25, 138 SE 405. 


58. Finch v. Gibson, 140 Tenn. 134, 
203 SW 759. 


59. Young v. Corrigan, 208 Fed. 
431; Marshall v. Taylor; 98 Cal. 55, 32 
PP, 867, 35 AmSR 144; Morgan v. 
Muench, 181 Iowa 719, 156 NW 819; 
Hawk v. Harris, 112 Iowa 548, 84 NW 
664, 84 AmSR 352; McAlpin v. Grem- 
mels, 44 S. D. 373, 184 NW 4. 


[a] Thus, where, when defendant 
first promised to marry plaintiff he 
was living in a loveless marriage, but 
divorce was imminent, plaintiff’s sub- 
mission to sexual intercourse may 
constitute seduction, it being accom- 
panied by protestation of love and af- 
fection and other artifices. Morgan vy. 
Muench, 181 Iowa 719, 156 NW 819. 


Conditional promise of marriage see 
infra § 7. 


60. Crime based on promise of mar- 
riage see infra §§ 156-161. 


Where action by parent, etc. see in- 
fra,.§ 30 


104 Nebr. 


61. See supra § 5. 


62. Cal.—Marshall v. Taylor, 98 
Cal. 55, 32 P 867, 35 AmSR 144. 


Ind.—Gemmill v. Brown, 25 Ind. 
A. 6, 56: NE 691. 


N. C.—Hardin v. Davis, 183 
46, 110 SE 602, 21 ALR 302. 


Pa.—Milliken v. Long, 188 Pa. 411, 
oe Bee: Weaver v. Katzion, 43 Pa. 
Oo. i 


Tenn.—Bradshaw v. Jones, 103 
Tenn. 351, 52 SW 1072, 76 AmSR 655; 
Franklin v. McCorkle, 16 Lea 609, 1 
SW 250, 57 AmR 244, 


oe v. Rabey, 9 Alta. L. 


“Seduction” § 1. 


63. State v. Reeves, 97 Mo. 668, 
677, 10 SW 841, 10 AmSR 349 [quot 
Weaver v. Katzion, 43) Pao. ol, ott 
Erwin v. Jones, 192 Mo. A. 326, 180 
SW 428. 


“No one can, with any degree of 
plausibility, contend that a virtuous 
female could be seduced without any 
of those arts, wiles and blandish- 
ments, so necessary to win the hearts 
of the weaker sex. To say that such 
a one was seduced by simply a blunt 
offer of wedlock in futuro, in exchange 
for sexual favors in praesenti, is an 
announcement that smacks too much 
of bargain and barter, and not enough 
of betrayal. This is hire, or salary, 
not seduction.” State v. Reeves, su- 
pra [quot Wenner v. Katzion, supra]. 


[a] Effect of subsequent independ- 
ent agreement to marry.—If a man 
and a woman had sexual intercourse 
under an agreement that if she would 
yield he would marry her, she could 
not recover damages for seduction, 
although subsequently there was an 
independent agreement to marry. Er- 
win v. Jones, 192 Mo. A. 326, 180 SW 
428. 


64. Fletcher v. Ketcham, 160 Iowa 
364, 141 NW 916; Weiher v. Meyers- 
ham, 50 Mich. 602, 16 NW 160; Hood 
Vv. Sudderth, 111 Na ©. 215; 16, Sh) 397; 
Falkner v. Schultz, 160 Wis. 594, 150 
NW 424. See Morgan v. Muench, 181 
Iowa 719, 156 NW 819 (where there 
were other elements of persuasion, 
arts, and artifices). 


Seduction by married man see supra 
§ 6 text and note 59. 


65. Hawk v. Harris, 112 Iowa 543, 
84 NW 664, 84 AmSR 352. 


66. Gardner v. Boland, 209 Iowa 
362, 227 NW 902; Sullivan v. Trus- 
zkowski, 185 Mich. 17, 151 NW 665, 


NaC. 


LRA1918A 617; Finch v. Gibson, 140 
Tenn. 134, 203 SW 759 (dictum). 


[a] Promise conditioned on wo- 
man’s pregnancy.—The promise of 
marriage in a seduction case must be 
absolute, and not a conditional prom- 
ise to marry if the girl becomes preg- 
nant. Sullivan v. Truszkowski, 185 
Mich. 17, 151 NW 665, LRA1918A 617; 
Finch v. Gibson, 140 Tenn. 134, 203 
SW 759 (dictum). 


Knowledge that defendant was mar- 
ried see supra § 6 text and note 59. 


67. “Rape” and “seduction” dis- 
tinguished see Rape § 7 


Where action by parent, etc. see in- 
fra § 31. 


68. See infra § 154, 


69. Cal—Marshall v. Taylor, 98 
Cal. 55;°32. P 867, 35 AmSR- 144, 


Iowa.—Verwers. v. Carpenter, 166 
Iowa 273, 147 NW 742; Egan v. Mur- 
ray, 80 Iowa 180, 45 NW 563. 


Mass.—Kennedy v. Shea, 110 Mass. 
147, 14 AmSR 584. 


Mich.—Velthouse v. Alderink, 153 
Bien: 217, 117 NW 76, 148 LRANS 


Mo.—Owens v. Fanning, 
SW, Gore Tetteeyell. 


N. C.—Tillotson v. Currin, 176 N. 
Ce 479, (9 SE 395; "397 lquot Cy.el- 


R. I.—Silva v. Mills, 47 R. I. 193, 
131 A 695, 696 [cit Cy¢c]. 


70. Marshall v. Taylor, 98 Cal. 55, 
32 P 867, 35 AmSR 144; Tillotson 
v. Currin, 176 N. C: 479,97 INE) 395; 
397 [quot Cyc]. 


[a] Thus, where defendant gave 
plaintiff wine, placed his arm about 
her when she said she was ill, ca- 
ressed her, promised her future as- 


(A.) 205 


sistance and friendship, and then 
helped her into bed and had inter- 
course with~- her, it is seduction 


whether she was conscious or un- 
conscious at the time. Marshall v. 
Taylor, 98. Cal... 55,,.32 “B86 Tes bacA mm 
SR 144. 


71. Marshall v. Taylor, 98 Cal. 55, 
O2u eee! SONss LOOM RAT SIED 144; Tillotson 
Vv. Curriny 176 IN. n€s 4:79; ‘97 NE 395, 
397 [quot Cycilis 


Exemplary damages see 
136. 


72. Cline v. Battle, (Alta.) [1928] 
4 DomLR 189. 


73. Van de Velde v. Colle, 
J. Mise. 782, 152 A645. 


infra § 


8 N. 


14 [57 C.J] 


Where woman is below age of consent so that in- 
tercourse with her constitutes rape, regardless of 
her consent thereto,4 she nevertheless may maintain 


an action for seduction.*® 


[§ 9] (2) Status and Character of Woman’ °*—(a) 
Celibacy. Under the statutes which permit the wo- 
man seduced to sue for her own seduction*’ it is 
generally required that she be unmarried to main- 
While it has been held that an 
under the statute is one who 
has never been married,‘® and that a widow is not 
such an unmarried female,*® there is authority that 
a divorced woman may be the subject of a seduc- 


tain the action.’§ 
“ngnmarried female” 


tion.’ 
[§ 10] (b) Chastity.*? 


74 See Rape §§ 30, 170. 


75. Huempfner v. Bailly, 36 S. D. 
Dao, Lob NW. 8. See Graham v. 
Wallace, 50 App. Div. 101, 63 NYS 
372; Colly v. Thomas, 99 Misc. 158, 
163 NYS 432 (both holding that a 
female below the age of consent may 
maintain a civil action for sexual 
intercourse obtained by ‘‘seduction,” 
the theory of the decisions, however, 
being that the actions were for rape). 
And see Rape § 170. 


“An action for damages for rape 
is based upon the fact that the wrong 
was committed against the will of 
the injured party; therefore, if the 
plaintiff consented thereto, she could 
not recover. But in seduction the 
action. is based on the fact that the 
consent was procured through the 
seductive promises; this forms the 
gist of the action. There may there- 
fore be statutory rape where there 
is no seduction, and there may be 
statutory rape where there is also 
seduction.” Huempfner v. Bailly, 36 
Siw Dssd38 5, Loo: INIW) 78; <9. 


Offense of seduction of woman un- 
der age of consent see infra § 154. 


76. Unmarried female: 
Pleading see infra § 60. 
Proof see infra §§ 74, 106. 


77. See supra § 5. 


Ala.—Phillips v. 


78. Ashworth, 
220 Ala. 237, 124 S 519. 


Cal.—Marshall v. Taylor, 98 Cal. 
55, 32 P 867, 35 AmSR 144. 
\Colo.—Weinlich vy. Coffee, 67 Colo. 


382, 176.P 210, 211 [cit Cyc]. 


Ind.—Smith v. Yaryan, 69 Ind. 445, 
35 AmR 232; Dowling v. Crapo, 65 
Ind. 209. 


Iowa.—Breiner v. Nugent, 136 
Towa 322, 111 NW 446; Egan v. Mur- 
ray, 80 Iowa 180, 45 NW 563; Smith 
v., Milburn, 17 Iowa 30; Gover v. 


Dill, 3 Iowa 337. 

C.—Hyatt v. McCoy, 194 N. C. 
25, 138 SBE 405; Hood v. Sudderth, 
111 N. C. 215, 16 SH 397. 


Ss. D.—McAlpin v. Gremmels, 44 S. 
D. 3738, 184 NW 4. 


[a] Married woman, living apart 
from her husband, who sued for dam- 
ages claimed on the ground that de- 
fendant assaulted and had carnal 
knowledge of her forcibly, cannot re- 
cover damages for subsequent acts 
of sexual intercourse, on the ground 
that they were brought about by de- 
fendant’s influence, promises, and 
arts, for a married woman cannot 
recover for seduction. Weinlich y. 
Coffee, 67 Colo. 382, 176 P 210. 


Requirement in criminal cases sce 


Where the seduced wo- 
man may sue,*? although there is authority that her 
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action.87 


ducer, whereby 


infra § 152. 


79. Cambridge v. Sutherland, 8 
Altar ie Zosupicinlks Ve Monee? ale ne. 
CAPA (Ont. 363. 


80. Cambridge v. Sutherland, 8 
AT tae Woe 255 
81. Phillips v. Ashworth, 220 Ala. 


237, 124 S 519; Wiley v. 
Iowa 614, 178 NW 410. 


Chastity see infra § 10. 

In criminal cases see infra § 152. 
82. ‘“‘Chaste”’ 11 C. J. p 382. 
“Chastity” 11 C. J. p 383. 


Fleck, 189 


Where action by parent, etc. see 
infra. $7322 

83. See supra § 5. 

84 Kralick v. Shuttleworth, 49 
Ida. 424, 289 P 74; Gardner v. Bo- 
land, 209 Iowa 362, 227 NW 902; 


Wilson v. Mangold, 154 Iowa 352, 
134 NW 1072; Fisher v. Bolton, 148 
Iowa 651, 127 NW 979; Olson —v. 
Rice, 140 Iowa 630, 119 NW 84; 
Smith v. Milburn, 17 Iowa 30. See 
Morgan v. Muench, 181 Iowa 719, 156 
NW 819 (where, after the first act 
of sexual intercourse plaintiff re- 
formed, subsequent acts after de- 
fendant, who had promised and re- 
newed his promise to marry plain- 
tiff had secured his divorce, consti- 
tute seduction). And see infra text 
and note 88. 


Damages for loss of character, 
shame, or disgrace see infra § 136. 


85. Ala adix v. Brown, 216 
Ala. 516, 113 § 581. 


Ind.—Robinson v. Powers, 129 Ind. 
480, 28 NE 1112; Gemmill v. Brown, 
25 Ind. A. 6, 56 NE 691. 


Ky.—Stowers v. Singer, 113 Ky. 
584, 68 SW 637, 24 KyL 395. 

Mich.—Greenman y. O’Riley, 144 
Mich, 534,‘108 NW 421, 115 AmSR 
466. 

Mo..—Clemons v. Seba, 131 Mo. A. 


378, 111 SW 522. 


N. C.—Hardin v. Davis, 183 N. C. 
46, 110 SE 602, 21 ALR 302. 
Or.—Patterson v. Hayden, 17 Or. 


238, 21 P 129, 11 AmSR 822, 3 LRA 
529. 


Tenn.—Bowman v. Hart, 161 Tenn. 
402, 383 SW (2d) 58; Finch \v. Gib- 
son, 140 Tenn. 134) 203) SW © 7593 


Franklin v. McCorkle, i ea 609, 1 
SW 250, 57 AmR 244, 


Cross references: 
Definitions including chastity of fe- 
male see supra § 1. 
Instructions see infra § 129. 
Pleading see infra § 59. 


[6 11] d. Compromise or Release.*® 
agreement between a seduced woman and her se- 


‘}inal or civil, 


oe 


[§§ 8-11 


previous chaste character is not material except on 
the question of damages for loss of character or for 
shame or disgrace,** it is generally required that she 
be chaste at the time of the alleged seduction,®® and 
proof of her unchastity®® at that time will defeat the 
A woman previously unchaste who has 
reformed may be seduced if she is of chaste charac- 
ter at that time, and may maintain an action for 
such seduction.*§® 


A written 


for a valuable consideration the 


former agrees to waive all claims against the latter 
either of a civil or criminal nature, is an illegal con- 
tract and will not defeat an action brought by her 
for her seduction.°° 


Presumption of chastity see infra § 


86. Proof of chastity or unchas- 
tity see infra §§ 90, 91. 


87. Ind.—Robinson v. Powers, 129 
Ind. 480, 28 NE 1112; Gemmill v. 
Brown, 25 Ind. A. 6, 56 NE 691. 

Ky.—Stowers v. Singer, 113 Ky. 
584, 68 SW 637, 24 KyL 395. 

Mich.—Greenman vy. O’Riley, 144 
Mich. 534, 108 NW 421, 115 AmSR 


466. 


Mo.—Clemons v. Seba, 131 Mo. A. 
378, 111 SW 522. 


Or.—Patterson v. Hayden, 17 Or. 
238, 242, 21 P 129, 11 ‘AmSR 822, S 
LRA 529. 


Tenn.—Finch v. Gibson, 
134, 203 SW 759; Franklin v. Mc- 
Corkle, 916,° Lea 609541, (SiW) 92502 st 
AmR 244, 


Ala.—Phillips v. Ashworth, 
220 Ala. 237, 124 S 519; Shadix v. 
Brown, 216 Ala. 516, 113 S 581. 


Ida.—Kralick v. Shuttleworth, 49 
Ida, 424, 289 P 74 [cit Cyc]. 


Ind.—Robinson v. Powers, 129 Ind. 
480, 28 NE 1112; Bell v. Rinker, 29 


140 Tenn. 


Ind. 267; Gemmill v. Brown, 25 Ind. 
A. 6, 56 NE 691. 

Iowa.—Morgan v. Muench, 181 
Iowa 719, 156 NW 819. 

Ky.—Stowers v. Singer, 113 Ky. 
584, 68 SW 6387, 24 KyL 395. 

N. C.—Hardin v. Davis, 183 N: G. 
46, 110 SE 602, 21 ALR 302. 

Or.—Patterson v. Hayden, 17 Or. 


a 21 P 129, 11 AmSR 822, 3 LRA 
oad. 


[a] Chastity for reasonable time 
before alleged act of seduction is 
sufficient. Stowers v. Singer, 113 Ky. 
584, 68 SW 6387, 24 KyL 395. 


[b] Second seduction by same 
man.—A woman, after having re- 
formed, may be seduced a_ second 
time by the same man, and recov- 
er for the later seduction. Kralick 
AS Shuttleworth, 49 Ida. 424, 289 P 
74. 


89. Where (Beton by parent, etc. 
see infra § 45 


90. Baird v. Boehner, 77 Iowa 622, 
42 NW 454. 


[a] Thus a written agreement be- 
tween an unmarried pregnant woman 
and her seducer by which she agrees 
for a valuable consideration to leave 
the town for a specified time, and to 
waive all claims against him, crim- 
is an illegal contract, 
and constitutes no defense to an ac- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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[§ 12] e. Subsequent Marriage.°! Where an un- 
married woman has a right of action for her seduc- 
tion®? her subsequent marriage to a person other 
than her seducer does not bar such right.®* Where, 
however, a woman marries her seducer she cannot 
afterward sue for the seduction,®* even after a di- 
vorece or annulment of the marriage.®® Where a 
conspiracy is formed for the purpose of defeating 
the claim of a woman for her seduction, in which a 
fraudulent purpose to marry and then abandon her 
enters into and forms a part thereof, the claim for 
damages for the seduction is not defeated by a mar- 
riage “entered into for the purpose of carrying such 
scheme into execution.?°® 


[§ 13] f. Where Act Involves Crime by Woman. 
An action for seduction does not lie where plaintiff, 
the woman allegedly seduced, is by reason of the 
intercourse with defendant, necessarily guilty of 
incest.°? 


[§ 14] 3. Rights of Parents, Persons In Loco 
Parentis, Guardian, Master, or Affianced Husband— 
a. At Common Law. At common law a parent,®® a 
person standing in loco parentis,®® a guardian,! or 
a master? has, under certain cireumstances,® a right 
of action against one who seduces his daughter, ward, 
or servant.4 To maintain the action, some decisions 
required the existence of some actual service by the 
woman seduced® in order to establish the relation 
of master and servant which was the foundation 
thereof.® 


Effect of reversal of bastardy order. A parent is 
not precluded from maintaining an action for her 
daughter’s seduction by the reversal on appeal of 


tion for seduction. Baird v. Boehner, 9. 
77 Iowa 622, 42 NW 454. 


See infra § 33 et seq. 
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an order in bastardy proceedings in which defendant 
was adjudged the father of the daughter’s child.’ 


[§ 15] b. Under Statutory Provisions. Under 
statutory provisions in many states* the common-law 
right to maintain an action for seduction of a 
daughter, ward, or servant® has been enlarged by 
abolishing the legal fiction of loss of services as a 
condition precedent to the right to recover.t® Such 
a statute does not repeal the common-law remedy 
in behalf of a parent, but affords a cumulative rem- 
edy.t! However, a statute authorizing the main- 
tenance of actions for seduction without proof of 
the loss of service of the child’? does not modify 
the common-law requirement that the relation of 
master and servant or parent and child appear,** nor 
does such a statute permit a parent to recover for 
wounded feelings or affections, or more than com- 


‘pensatory damages, where there was mere sexual 


intercourse without actual seduction.14 


[§ 16] c. Father—(1) Daughter under Age—(a) 
In General. The right of action, other than the right 
of action that may be in the seduced woman her- 
self,t®° for the seduction of an infant daughter rests 
exclusively in the father if living, when the actual 
or constructive relation of master and servant is 
shown,?* he being entitled to the profits of her labor 
and under a legal obligation to support and educate 
her,17 whether she wast® or was not'® living with 
him at the time of the seduction; and he may sue 
and recover damages for his minor daughter’s seduc- 
tion even where the daughter is by statute permit- 
ted to sue for her own seduction,”° or even where a 
statute provides that every action must be prose- 
cuted in the name of the real party in interest.?1 


)H. 423. 


Cross references: 
Compromise and Settlement 12 C. J. 


p 312. 

Contract compounding offenses see 
Contracts §§ 393-396. 

Release 53 C. J. p 1191. 


91. Where action by parent, etc. 
see infra § 43. 


92. See supra § 5. 


93. Dowling v. Crapo, 65 Ind. 209. 
See Collard v. Armstrong, 6 Alta. L. 
187 (marriage after trial to third per- 
son no ground for new trial). 


94. Henneger v. Lomas, 145 Ind. 
287, 44 NE 462, 32 LRA 848. 


95. Henneger v. Lomas, supra. 
96. Bishop v. Redmond, 83 Ind. 157. 


97. Strider v. Lewey, 176 N. C. 448, 
97 SE 398. See also Actions §§ 49, 
53: ' 

Woman’s consent as bar to common- 
law action see supra § 4 


Incest 31 C. J. p 373. 
98. See infra §§ 16, 21. 
99. See infra § 25. 

1. See infra § 26. 

2. See infra § 27. 


3. Elements of cause of action see 
§§ 29-40. 


4 See infra § 14 et seq. 
5. See infra § 33. 
6. See supra § 33 et seq. 


7. Anderson v. Collinson, [1901] 2 
iis) LO 7, 
8. See statutory provisions, 


10. See infra § 33 et seq. 


11. Kelly vs Combs, 229 Ky. 502, 
17 SW (2d) 435; Monahan v. Clemons, 
212 Ky. 504, 279 SW 974; Wilhoit v. 
Hancock, 5 Bush (Ky.) 567; Vogt v. 
Aldrich, 35 S. D. 180, 151 NW 428. 


12. See statutory provisions, and 
infra § 33 et seq. 
13. See infra § 33. 


14. Litton v. Woliver, 126 Va. 32, 
100 SE 827. 
Intercourse without actual seduc- 
tion: 
As basis for parent’s recovery See in- 
fra § 27. 
Compensatory damages see 
138 et seq. 
Damages for wounded feeings see in- 
fra § 148. 


The seduction see infra § 29. 
15. See supra § 5. 


16. Ark.—Simpson v. Grayson, 54 
Ark. 505, 16 SW 4, 26 AmSR 52. 


Del.—Herring v. Jester, 7 Del. 66. 
Ill.— Ball v. Bruce, 21 Ill. 161. 
Ind.—Bolton v. Miller, 6 Ind, 262. 


infra § 


Iowa.—Stevenson vy. Belknap, 6 
Iowa 97, 71 AmD 392. 
Me.—Emery v. Gowen, 4 Me. 33, 16 


AmD 233. 
Md.—Greenwood y. Greenwood, 28 
Md. 369. 
Mass.—Blanchard  v. 
Mass. 487, 21 AmD 585. 


Ilsley, 120 


Miss.—Ellington y. Ellington, 47 


Miss. 329. 
N. H.—Davidson v. Goodall, 18 N. 


N. Y.—Mulvehall v. Millward, 11 N. 
Y. 343. 


N. C.—Scarlett v. Norwood, 115 N. 
C. 284, 20 SE 459. 


N. D.—Ingwaldson vy. Skrivseth, 7 
NN: D. 388,75 INW. 772. 


Or.~Anderson vy. Aupperle, 51 Or. 
5D6, 9oPe so0. 


Pa.—Hornketh v. Barr, 8 Serge. & R. 
36, 11 AmD 568. 


Tenn.—Parker v. Meek, 3 Sneed 29. 


Vt.—Fitzgerald v. Connors, 88 Vt. 
365, 92 A 456. 


W. Va.—HudkKins v. Haskins, 22 W. 
Va. 645 (dietum). 


Wis.—lLavery v. Crooke, 52 Wis. 612, 
9 NW 599, 38 AmR 768. 


| Eng.—Griffiths v. Teetgen, 15 C. B. 
344, 80 ECL 344, 139 Reprint 456. 


Can.—E. v. F.,.10 Ont. L. 489. 
17. See cases supra note 16. 


Loss of services, necessity of show- 
ing see infra § 33. 


Right to services divested see infra 
§ 36. 


Rights and duties of parents as to 
children see Parent and Child = Cc. J. 
p 1214. 


18. See infra § 34. 
19. See infra § 34. 


20. Stevenson v. Belknap, 6 Iowa 
97, 71 AmD 392. And see supra § 15. 


21. Scarlett v. Norwood, 115 N. C. 
284, 20 SE 459 (under a statute pro- 
viding that every action must be pros- 
ecuted in the name of the real party 


HO> fot Cr] 
Where the daughter is seduced while a minor, the 
fact that a child, the fruit of the seduction, is born 
to her after she has become of legal age, does not 
preclude recovery by her father.?? 


[§ 17] (b) Fraudulent and Wicked Design. 
Where a fraudulent or wicked design is resorted to 
by the seducer to obtain possession of the woman’s 
person for the purpose of seduction and such pur- 
pose is thereby accomplished, the action will still 
lie, as fraud or deception cannot deprive the father 
of the right to his daughter’s services.”? 


[§ 18] (c) Duration of Infancy. A statute per- 
mitting a father to bind out his child as an appren- 
tice for a time not longer than the full age of the 
child, boys until the age of twenty-one and girls un- 
til eighteen,?* has been held not to fix the full age 
of a female at eighteen years 
father’s action for her seduction when over eigh- 
teen.?® 


[§ 19] (2) Daughter of Full Age—(a) In Gen- 
eral. Although a daughter is of full age at the time 
of her seduction, her father may maintain an action 
therefor if she resides in his family?® and performs 
some service, however slight or trifling,?” even in 
the absence of a contract with her father for her 
services.” 


Where daughter is real party in interest. Under 
statutes which provide that actions be brought by 
the real party in interest?® it has been held that a 
father cannot maintain the action where the daugh- 
ter is of full age,*° since she is the real party in 
interest.3+ 


[§ 20] (b) Imbecile Daughter. Where an adult 
daughter is incapable of emancipation from parental 
control by reason of imbecility, and has never been 
manumitted, she still owes service to her father, and 
is subject to his control as though a minor,*? so that 


in interest, a father may maintain an 26. 
action for damages resulting from the | fra § 38. 
seduction of his infant daughter, the 27, See infra § 37 


loss of her services, the expense of 
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so as to preclude a . 


Not living with father see in- 


[§§ 16-22 


he may recover for her seduction while in the service 
of another.?? 


[§ 21] d. Mother—(1) During Life of Father. 
At common law a mother cannot maintain an action 
for the seduction of her daughter while the father 
is living. A married woman deserted by her hus- 
band cannot recover for the seduction of her adult 
daughter in the absence of an express contract es- 
tablishing the relation of mistress and servant be- 
tween them;** but a mother, deserted by her hus- 
band, may recover for her daughter’s seduction 
where the daughter has always lived with her and 
assisted her;*® and where the mother actually em- 
ploys her daughter as a servant on a farm which she 
herself conducts, the father not residing there, she 
has a common-law right to recover for the daughter’s 
seduction.?* Under a statute permitting a married 
woman to own property soleand separate from that 
of her husband?® a mother, living apart from her 
husband and engaged in business for herself, may 
maintain an action for the seduction of an adult 
daughter who resides with her and performs services 
for her about her home.*® Where the father is in- 
sane, the mother may maintain an action for the 
seduction of an infant daughter as his next friend ;*° 
and she may sue for her infant daughter’s seduction 
where the father resides outside the state.*? 


Divorced wife who by the terms of the divorce 
decree has custody and control of her minor daugh- 
ter, may maintain an action for the girl’s seduction.*? 


[§ 22] (2) After Father’s Death—(a) In Gen- 
eral. Where the father was dead at the time of the 
seduction of his daughter, the mother has the same 
right of action, if any, which the father otherwise 
would have had.** A mother may maintain an action 
for her daughter’s seduction after the father’s death, 
where the relation of master and servant is shown 
to exist, in the same manner as the father if he were 


36 AmR 767. 
37. Gould v. Erskine, 20 Ont. 347. 
Service as basis of action see infra 


her illness, her death, and the conse- 
quent injury to his affections). 


Woman as real party in interest see 
infra § 19. 


22. Fitzgerald v. Connors, 88 Vt. 
365, 92 A 456. 


23. Lawyer v. Fritcher, 130 N. Y. 
239, 29 NE 267, 27 AmSR 521, 14 LRA 
700; Speight v. Oliviera, 2 Stark. 493, 
3 ECL 501, 171 Reprint 715. 


[a] Thus (1) the father may main- 
tain an action for the seduction of his 
daughter where her seducer hired her 
as his servant, and thereby obtained 
possession of her person with the 
view of seducing her. Speight v. 
Oliviera, 2 Stark. 493, 3 ECL 501, 171 
Reprint 7l5: (2) The action would 
lie where an infant daughter was tak- 
en away aS a wife by one who fraud- 
ulently obtained the consent of her 
parents to a void marriage, as fraud 
vitiated such consent. Lawyer v. 
Fritcher, 54 Hun 586, 7 NYS 909 [aff 
130 N. Vi 239, 29 NE 267, 27 AmSR 
521, 14 LRA 700]. 


24. See statutory provisions; 
Apprentices § 17. 

25. Greenwood vy. Greenwood, 28 
Md. 369. 

Who are infants see Infants §§ 2-4. 


and 


When services presumed see infra § 
0G 


28. See infra § 37. 


29. See statutory provisions; 
Parties §§ 69-71. 


30. Dodd v. Focht, 72 Iowa 579, 34 
NW 425; Tillotson v. Currin, 176 N. 
C. 479, 97 SH 395. 


31. See cases supra note 30. 


32. Hahn v. Cooper, 84 Wis. 629, 54 
NW 1022. 


33. Hahn v. Cooper, supra. 


[a] Thus, where an adult daughter 
who was an imbecile and had never 
been manumitted by the father was 
placed by the latter'in the service of 
a man, under an agreement to ac- 
count to the father for her services 
and was seduced by him, the father 
could recover, as he had the right to 
reclaim her services at any time. 


and 


Hahn vy. Cooper, 84 Wis. 629, 54 NW) 


1022. 


34. Badgley v. Decker, 44 Barb. 
(N. ¥.) 577; Peters v. Jones, [1914] 
2K. B. 781 (adopted adult daughter). 

35. Matthews v. Koch, 20 Pa. Co. 
363. 


36. Davidson v. Abbott, 52 Vt. 570, 


§ 33. 


38. See. statutory provisions, and 


Husband and Wife §§ 41-84, 373-385, 
424-6634. 
39. Badgley v. Decker, 44 Barb. 


GNis XG) i 


40. Abbott v. Hancock, 123 N. C. 
99, 31 SE 268. 


41. Abbott v. Hancock, supra. 


42. Malone v. Topfer, 125 Md. 157, 
93 A 397, AnnCas1916H 1272; Elder v. 
Warner, 129 NYS 816. 


[a] Bffect of daughter’s temporary 
absence.—Where a minor child, at the 
time of her seduction was living tem- 
porarily in a boarding house, while 
plaintiff, her divorced mother, was re- 
establishing their home in another 
city, the daughter having previously 
lived with plaintiff and kept house 
for her, and intending to reside with 
plaintiff again as soon as a new apart- 
ment could be secured, her temporary 
absence did not deprive plaintiff of 
her right to maintain an action for 
her seduction. Elder v. Warner, 129 
NYS 816. 


43. See cases infra this section. 


Pather’s right of action see supra 
§§ 15-20. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 22-25] 


living.4# Accordingly, while there is some authority 
that the mother cannot recover unless an actual loss 
of services is shown,*® as where the daughter is hired 
to another,*® it is generally held that the mother of 
a minor daughter whose father is dead, being en- 
titled to her services during her minority, may main- 
tain an action for her seduction,*” even where she 
is employed by another at the time of the seduc- 
tion.** A mother may maintain the action when the 
daughter is living with her and rendering service, 
however slight, although she be over full age,*® but 
not where the daughter renders her no services.®° 
The right of the mother to sue is not defeated by the 
fact that she has remarried.®°! Where a daughter 
leaves her home on account of her mother being a 
common prostitute, and during her absence is se- 
duced, the mother cannot maintain an action there- 
for, °2 


[§ 23] (b) Where Father Dies after Seduction.®* 
While there is authority to the contrary,** it has been 
held that a mother, after the death of the father, 
may maintain an action for the seduction of a daugh- 
ter accomplished during the lifetime of the father.*® 
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(57) Chdale 1 


her stepfather, the mother was permitted to main- 
tain an action for her seduction after his death.*°® 
The mother’s action for an adult daughter’s seduc- 
tion before the father’s death will not lie where the 
girl was in the actual service of another at the time 
she was seduced.®* 


[§ 24] (3) Illegitimate Daughter. A mother can- 
not recover for the seduction of her illegitimate 
daughter where it does not appear that the daughter 
was under twenty-one years of age, or in her serv- 
ice, or that she was entitled to her services;°*® but 
the mother of such a minor daughter may on a prop- 
er showing maintain the action,®® even where the 
child is by the mother’s procurement in the custody 
of a reformatory.®° 


[§ 25] e. Persons In Loco Parentis—(1) In Gen- 
eral. Right of action for seduction is not strictly 
confined to the natural parents of the woman se- 
duced, but may be sustained by a person who stands 
in loco parentis to her.¢‘ Thus when they stand 
in such relation to her, the action may be sustained 
by the woman’s adoptive father,*? aunt,®* brother,*4 


Where the girl was seduced during the lifetime of ! brother-in-law,®° cousin,®* grandfather,®* guard- 
44. Furman v. Van Sise, 56 N. Y. 49. See infra §§ 33, 34. 59. Jennings v. Brown, 3 Tenn. Civ. 

435, 15 AmR 441; Gray v. Durlans, 50. See infra § 33 et sea. A. 118. 

51 N. Y. 424, [aff 50 Barb. 100]; Ro GOuuiennin B 

man v. Vasquez, 29 Porto Rico 736. 51. Lampman Hammond, 3 PSE SS EN Reo 


45. South v. Denniston, 


2 Watts 
(Pa.) 474. 5 


See also infra § 33 


Thomps. & C. (N. Y.) 293; 
Skene, 44 Ont. L. 609; 
man 30) Ul GQ. B. (One) malés 


Stoner v. 


. 61. Keller v. Donnelly, 5 Md. 211; 
Hogan vy. Aik- 


Ingersoll v. Jones, 5 Barb. (N. Y.) 661; 
Villepigue v. Shular, 34 S. C. L. 462; 
Tweedlie v. Bogie, 27 U. C. C. P. (Ont.) 


46. Hobson v. Fullerton, 4 Ill. A. 
282. : ; ba. roberts) v- -Counelty, te. Ala: 561; and cases infra this section. 

47. Kell D figs 6 Md et; | 7° i 
Andee = Peale Sise 56 Le ae 435, 12 53. Abatement lyn IN SAAS aa oe N. Y.—Bracy v. Kibbe, 31 Barb. 
AmR 441 [refusing to foll Bartley v.| Revival § 387. ; ; 
Richtmyer, 4 N. Y. 38, 53 AmD 838| 54. Heinrichs v. Kerchner, 35 Mo.| yw? go Vil80" V- Sproul, 3 Penr. & 
in which there is a dictum contra];|378; Vossel v. Cole, 10 Mo. 634, 47 : 7 
Gray v. Durland, 51 N. Y. 424 [aff] AmD 136; Logan v. Murray, 6 Serg. Tenn.—Jennings v. Brown, 3 Tenn.. 
50 Barb. 100]; Badgley v. Decker, 44|& R. (Pa.) 175, 9 AmD 422; Entner v.| Civ. A. 113. 


Barb. (N. Y.) 577; Lampman v. Ham- 


mond, 3 Thomps. & C. (N. Y.) 293;] Skene, 44 Ont. L. 6091. 
Sargent v. moO NCOWe (CON. Yon. LOG; 
In re Ryder, 11 Paige (N. Y.) 185, 42 55. ; 
AmD 109; Stoner v. Skene, 44 Ont. L. | 4, 4mD oe 
609: Gould v. Erskine, 20 Ont. 347; | (Tenn.) 29. 
fa] 


Benneweiss, 24 Ont. 407 [dist Stoner v. 


Coon v. Moffet, 3 N. J. L. 583, 
Parker v. Meek, 3 Sneed Q 


Thus (1) a mother can sue for 


Eng.—Irwin v. Dearman, 11 East 23, 
103 Reprint 912. 


Can.—Nickells v. Goulding, 21 U. C. 
>; B. 366; 


[a] Where a person obtains a girl 
from an orphanage and she resides 


Hogan v. Aikman, 30 U. C. Q. B. (Ont.) 
14, 


48. Furman v. Van Sise, 56 N. Y. 
435, 15 AmR 441; Gray v. Durland, 
bombard. ICN. Y,)) 200 Patt 151, sNi ¥2 
424]; Sargent v. 1 DUCOW sae eX), 
106; Hogan v. Aikman, 30 U. C. Q. B. 
(Ont.) 14. 


{a] Illustrations.—(1) Where a 
minor daughter, the father being 
dead, was seduced while in the serv- 
ice of another under an understanding 
had with the mother, such daughter 
receiving the profits of her labor and 
applying them to her own use, with 
her mother’s consent, the mother can 
sue for the seduction. Furman vy. 
Van Sise, 56 N. Y. 435, 15 AmD 441. 
(2) A mother, after the father’s death, 
can maintain ‘an action for the se- 
duction of her minor child, notwith- 
standing the daughter is temporarily 
in the employment of another person, 
but when seduced is at home engaged 
in domestic duties for a few days for 
her mother. Gray v. Durland, 50 
Barb. (N. Y.) 100 [aff 51 N. Y. 424]. 
(3) An action lies in favor of the 
mother for the seduction where a 
mother bound her minor daughter as 
an apprentice, and she was thereafter 
seduced, upon which the indentures 
were canceled by consent, and the 
daughter returned to her mother’s 
heuse and was there delivered of a 
child. Sargent v. , 5 Cow. (N. Y.) 
106. 


[57 C. J.—2] 


debauching her daughter, and getting 
her with child, although accomplished 
in the lifetime of the father, the loss 
of service accruing after his death, 
such loss of service being the ground 
of the action. Coon v. Moffet, 3 N. J. 
L. 583, 4 AmD 392. (2) Where the 
daughter was seduced while living 
with the father and the latter after- 
ward died before the daughter was 
delivered of the child, she continuing 
to live with the mother, the mother 
might recover for the _ seduction. 
Parker v. Meek, 3 Sneed (Tenn.) 29. 


56. Entner v. Benneweiss, 24 Ont. 
407 [dist Stoner v. Skene, 44 Ont. L. 
609] (construing Rev. St. [1914] ¢ 72 
§§ 2, 3, c 121 § 41, c 149 § 4). 


57. George v. Van Horn, 
GNig Ye) 028: 


fa] Thus a mother, after the death 
of her husband, cannot recover for the 
seduction of her daughter in his life- 
time, where it appears that the daugh- 
ter was over twenty-one years of age, 
and in the actual service of another 
person, although she shortly after- 
ward returned to her mother’s family, 
and was cared for by her during her 
confinement. George v. Van Horn, 9 
Barb. (N. Y.)) 528. 


58. Taylor v. Daniel, 98 SW 986, 
S0mISylor suis PICKS aye VOSS, 20m, Cs 
Q. B. (Ont.) 50. 


9 Barb. 


with his family as an adopted daugh- 
ter, he may sue for her seduction. 
Bolton v. Hodgins, 3 Sask. L. 149. 


63. Wilson v. Sproul, 3 Penr. & W. 
(Pa.) 49; Manvell v. Thomson, 2 C. 
& P. 303, 12 ECL 136, 172 Reprint 137; 
Edmonson v. Machell, 2 T. R. 4, 100 
Reprint 2. 


64 Paterson v. Wilcox, 2022 CtaCs 
P. (Ont.) 385; McKay v. Burley, 18 
Umer Oe (Ontamoots 


[a] Brother, for whom female per- 
formed services, although she was 
employed by another, may sue for her 


seduction. Straughan v. Smith, 19 
Ont. 558. 
65. Ball v. Bruce, 21 Ill. 161; Wil- 


son v. Sproul, 3 Penr. & W. (Pa.) 49. 


Res: Davidson v. Goodall, 18 N. H. 
[a] Thus, where a female under 


age, having no father, is seduced while 
serving in the family of a cousin 
with whom she has resided for sev- 
eral years, the cousin stands in loco 
parentis to the girl, and the relation 
of master and servant is sufficiently 
shown to support an action for the 
seduction even if she was absent ona 
visit at the time. Davidson vy. Good- 
all, 18 N. H. 423. 


‘67. Certwell v. Hoyt, 6 Hun (N. 
Y.) 575; Anderson v. Aupperle, 51 Or. 


18 [57 C.J.] 


jan,°® stepfather,®® or uncle,’° subject, of course, 
to the same restrictions and requirements as would 
obtain were the action brought by the father of the 
woman seduced.?+ However, there is authority that 
the action will not lie if the female is at the time 
of the seduction in the service of a third person;*? 
and the action will not lie where the woman seduced 
is over the age of twenty-one years and is not in 
the actual service of the person standing in loco 
parentis at the time of the seduction.7* 


[§ 26] (2) Guardian. A guardian, upon the de- 
cease of the father, stands in loco parentis in his 
relation to his ward, and has the same right to main- 
tain an action for her seduction as the father would 
have if living.“* Where the father is living the 
guardian can sue only where it appears that the 
former has parted with or waived the right to his 
daughter’s services, and the actual or constructive 
relation of master and servant is shown to exist be- 
tween the guardian and his ward.7® 


[§ 27] f. Master. A master, by reason of the 
loss of services sustained, although slight, may sue 
for the seduction of his servant, without any blood 
relationship existing between them.7® The gist of 
the action is the same as that by a parent with ref- 
erence to recovery of damages involving loss of 
services.‘* The action lies although the servant be 
a married woman separated from her husband.78 
The right of action does not pass to the master’s as- 
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[$§ 25-29 


signees in bankruptey.7® 


Effect of prior action by parent. Under a stat- 
ute which provides that any person other than the 
father or mother may sue for a woman’s seduction, 
if entitled to do so at common law if the parents 
do not bring an action within six months of the birth 
of a child,8° an action by a mother for her daugh- 
ter’s seduction, brought within the statutory period, 
was held to preclude any action by the master,®! ei- 
ther where the mother dies before verdict, or after 
a verdict in her favor which is set aside and a new 
trial granted which does not take place because of 
her death.®? 


[§ 28] g. Affianced Husband. One who seduces an 
unmarried woman is not liable in damages to her 
affianced husband.®3 


[§ 29] h. Elements of Cause of Action*®4—(1) 
The Seduction®°—(a) In General. At common law, 
the gist of the action being loss of services,®® it has 
been held that it is unnecessary to show that the de- 
bauchment was accomplished by seductive arts.’* 
Even under statutes dispensing with proof of loss 
of services®® the weight of authority is in ac- 
cord with the common law.®® But both at com- 
mon law,°° and under statute®! it has been held that 
actual seduction, accompanied by seductive arts,®? is 
essential to authorize recovery of anything other 
than compensatory damages.° 


556, 95 P 330. 


{a] Thus where, at the request of 
the deceased parents of a female in- 
fant, her grandfather assumes the ob- 
ligations of a parent with respect to 
her, he can maintain an action for 
her seduction, although she was liv- 
ing away from him in*the service of 
the defendant, appropriating the wag- 
es received to her own use, at the 
time of the injury. Certwell v. Hoyt, 
6 Hun (N. Y.) 575. 


68. See infra § 26. 


69. N. J.—Tittlebaum v. Boehmcke, 
81 N. J. L. 697, 80 A 328, 35 LRANS 
1062, AnnCas1912D 298. 


N. Y.—Bracy v. Kibbe, 31 Barb. 273. 


N. C.—Kinney v. Laughenour, 89 N. 
Coy aN 
enn.—Maguinay v. Saudek, 5 Sneed 
Lee (stepfather), 


Can.—Waters v. Powers, 29 U. C. a 
B. 336; McIntosh v. Tyhurst, 24 U. 
CG. Q. B. 443 [rev 23 U. C. Q. B. 565]. 


[a] Stepfather who has adopted 
illegitimate daughter of his wife into 
his family stands in loco parentis, 
and can maintain an action for her 
seduction. Bracy v. Kibbe, 31 Barb. 
(N. Y.) 273; Jennings v. Brown, 3 
Tenn. Civ. A. 113. 


70. Emery v. Gowen, 4 Me. 33, 16 
AmD 233; Manvell v. Thomson, 2 C. 
& P. 308, 12 ECL 136, 172 Reprint 1387. 


[a] Uncle by marriage.—Aber- 
nethy v. McPherson, 36 U. C. C. P. 
(Ont.) 516. 


71. See cases infra this section. 


RestrictionS’ and conditions of fa- 
ther’s action see supra §§ 16-20. 


72, See infra § 35. 
73. See infra § 35. 


74. Fernsler v. Moyer, 3 Watts & 


S. (Pa.) 416, 39 AmD 33. 


75. Blanchard v. Ilsley, 120 Mass, 
487, 21 AmR 585. 


76. Ball v. Bruce, 21 Ill. ey Fur- 
man v. Applegate, 23 N. J. 28; 
White v. Nellis, 31 N. Y. 405, 88 wens 
282 [aff 31 Barb. Zone Bartley v. 
Richtmyer, 4 N. Y. 38, 53 AmD 338 
[rev 2 Barb. 182]; Ingersoll v. Jones, 


“5 Barb. (N. Y.) 661; Moran v. Dawes, 


4 Cow. (N. Y.) 412; Harper v. Luffkin, 
7B. & C. 387, 14 BCL 177, 108 Reprint 
767; Irwin v. Dearman, 11 East 23, 
103 Reprint 912; Fores vy. Wilson, 1 
Peake 77, 170 Reprint 85. 


77. Furman v. Applegate, 23 N. J. 
L. 28; Bartley v. Richtmyer, 4 N. Y 
38, 53 AmD 338 [rev 2 Barb. 182]; 
Moran v. Dawes, 4 Cow. (N. Y.) 412. 


Loss of services see infra §§ 33-38. 


78. Harper v. Luffkin, 7 B. & C. 
387, 14 HCL 177, 108 Reprint 767. 


79. Howard v. Crowther, 8 M. & W. 
601, 151 Reprint 1179. 


80. See statutory provisions. 


81. Cross v. Goodman, 20 U. Cc. Q. 
By (Ont.) 242. 


82. Cross v. Goodman, supra. 


Prior recovery by daughter as de- 
fense to paront’s action see infra § 47. 


83. Case v. Smith, 107 Mich. 416, 
sea 279, 61 AmSR 341, 31 LRA 


84. Cross references: 

Basis of parent’s right of action for 
injury to child generally see Par- 
ent and Child § 104, 

Consent of woman as defense see in- 
fra § 42. 

BHlements of cause of action by wo- 
man seduced see supra §§ 6-10. 


85. Intercourse without seduction: 
As affecting right of action see su- 
pra § 15. 


Compensatory damages ‘see infra § 
138 et seq. 

Damages for wounded feelings see 
infra § 148. 


86. See infra § 33. 


87. Ill.—Leucker v. Steileu, 89 Ill. 
545, 31 AmR 104; White v. Murtland, 
71 Ill. 250, 22 AmR 100. 


Ind,—Hill v. Wilson, 8 Blackf. 123. 


Mass. Fey v. Shea, 110 Mass. 
147, 14 AmR 584 


Mo.—Comer v. Tador, 82 Mo. 341; 
Mohelsky v. Hartmeister, 68 Mo. A. 
3818. But see Bailey v. O’Bannon, 28 
Mo. A. 39 (holding that the seduction 
een be accomplished by seductive 
arts). 


N. Y.—Hogan v. Cregan, 29 N. Y. 
Super. 138. 


N. C.—McAulay v. Birkhead, 35 N, 
C. 28, 55 AmD 427, 


Tenn.—Reed vy. Williams, 5 Sneed 
580, 73 AmD 157. 


Where action by seduced woman see 
Supra § 6. 


88. See supra § 15. 


89. Hein v. Holdridge, 78 Minn. 
468, 81 NW 522; Franklin v. Mc- 
Corkle, 16 Lea (‘Tenn.) 609, 1 SW 250, 
57 AmR 244; Litton v. Woliver, 126 
Va. 32, 100 SE 827 Leitney.e jr 


90. White v. Murtland, 71 Ill. 250, 
22 AmR 100 [quot Leucker v. Steileu, 
89 Ill. 545, 31 AmR 104]; Hill v. Wil- 
son, 8 Blackf. (Ind.) 123; Comer v. 
Taylor, 82 Mo. 341; Mohelsky v. Hart- 
meister, 68 Mo. A. 318; Smith v. 
Young, 26 Mo. A. 575; Hogan v. Cre- 
ean, 29 Ne Yn Super. Lose 


91. See supra § 15. 
92. Seduction defined see supra § 1. 


93. Franklin v. McCorkle, 16 Lea 
(Tenn.) 609, 1 SW 250, 57 AmR 244; 


*By WM. HOWARD BUCHANAN (8§ 29-279). 
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§§ 30-33] 


[§ 30] (b) Promise of Marriage.°* At common 
faw, the action being based on loss of services,®® it is 
immaterial whether there has been a promise of 
marriage.®® Even under statutes giving a right of 
action for the seduction,®? the cause of action is 
complete without such promise,®* it being held that 
the only legitimate effect of the promise is to show 
the artifice by which defendant overcame the virtue 
of the daughter.®® 


[§ 31] (c) Use of Force, or Rape.t So far as 
the right of aetion is concerned it is immaterial 
whether the injury was accompanied with force and 
violence,” or whether the offense amounted to stat- 
utory rape.® 


[§ 32] (d) Chastity of Female. At common law 
the want of chastity will not defeat the cause of 
action,® but under some statutes giving a right of 
action® chastity, or reformation after the loss of 
chastity, has been held essential to the cause of ac- 
tion.* 


Reformation. Under such statutes the fact of 


Litton v. Wolliver, 126 Va. 32, 100 SE Wis.—Lavery 
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prior unchastity will not defeat the action if the 
woman had reformed and was leading a virtuous life 
at the time of her seduction; but the interval be- 
tween the original seduction and the second seduc- 
tion must be sufficiently long to indicate the refor- 
mation.? 


[§ 33] (2) Loss of Services!°-—(a) In General. 
Although it has been said that the real gravamen 
of the action is the mortification and disgrace of 
the family and the wounded feelings of plaintiff,*? 
the loss of services is the gist of the action.1? If 
plaintiff was not receiving the services of the wo- 
man at the time of her seduction he must have then 
been in a situation, and have had the legal right, 
to command them at pleasure.t? One who recog- 
nizes plaintiff’s right to the services of the seduced 
woman cannot be permitted to deny that right, aft- 
er the seduction, to avoid the consequences resulting 
from his abuse of the trust reposed in him by plain- 
tiff.14 However, under statutes in some jurisdic- 
tions!® recovery may be had regardless of the 
question of loss of services;+® but even under such 
52 Wis. 


Crooke, Right of parent to services of child 


827, 828 [disappr Barbour v. Stephen- 
son, 32 Fed. 66, and cit Cyc]. Contra 
Hein v. Holdridge, 78 Minn. 468, 81 
NW 522. 


Damages see inffa §§ 138-149. 


94. Promise of marriage: 
Affecting damages see infra § 149. 
Evidence of: 

Admissibility see infra § 84. 

Sufficiency see infra § 110. 
When seduced sues see supra § 7. 


95. See infra § 33. 
96. Comer v. Taylor, 82 Mo. 341; 
Kip v. Berdan, 20 N. J. L. 239; Whit- 


ney v. Elmer, 60 Barb. (N. Y.) 250; 
Haynes v. Sinclair, 23 Vt. 108. 


97. See supra § 15. 


98. Roman v. Vazquez, 29 Porto Ri- 
co 7386; Franklin v. McCorkle, 16 Lea 
(Tenn.) 609, 1 SW 250, 57 AmR 244. 


99. Franklin vy. McCorkle, supra. 


[a] “fhe promise of marriage is 
only a noncommitant circumstance 
making definite the seduction.” Ro- 
ae v. Vazquez, 29 Porto Rico 736, 


1. Force or rape as affecting 
amount of damages see infra § 149. 


Where action by seduced female see 
supra § 8. 


2. IlllLeucker v. Steileu, 89 Ill. 
545, 31 AmR 104; White v. Murtland, 
71 Ill. 250, 22 AmR 100. 


Ky.—Monahan v. Clemons, 212 Ky. 
504, 279 SW 974. 


Mass.—Kennedy vy. Shea, 110 Mass. 
147, 14 AmR 584. 


Mich.—Dalman v. Koning, 54 Mich. 
320, 20 NW 61. 


Mo.—Mohelsky v. 
Mo. A. 318. 


N. J.—Furman y. Applegate, 23 N. 
Jenks, £28 


N. Y.—Lawyer v. Fritcher, 130 N. 
Y. 239, 29 NE 267, 27 AmSR 521, 14 
LRA 700; Lawrence v. Spence, 99 N. 
Y. 669, 2 NE 145 [aff 29 Hun 169]; 
Damon y. Moore, 5 Lans, 454 [disappr 
Hogan v. Cregan, 29 N. Y. Super. 138 
(where the court states that the fe- 
male must be “debauched by wiles 
and persuasions, without force’’)]. 


N. C.—Tillotson y. Currin, 176 N. 
C. 479, 97 SE 395. 


R. I.—Silva v. Mills, 47 R. I. 1938, 
131 A 695, 696 [cit Cyc]. 


Hartmeister, 68 


612, 9 NW 599, 38 AmR 768. 


[a] “As the gist of the action is 
the debauching of the daughter and 
the consequent supposed or actual loss 
of services, it is immaterial to the 
plaintiff's claim under what special 
circumstances the injury was 
wrought, or whether it was accom- 
panied with force and violence or not.” 
Kennedy vy. Shea, 110 Mass. 147, 151, 
14 AmR 584. 


3. Monahan v. 
504, 279 SW 974. 


4. Chastity as affecting amount of 
damages see infra § 149. 


Effect of consent, connivance, 
negligence of parent see infra § 44. 


Where action by seduced woman see 
supra § 10. 


5. Simpson v. Grayson, 54 Ark. 404, 
16 SW 4, 26 AmSR 52; Akerley v. 
Haines; 2 Cain CN. Y:)° 2923; Reed v. 
Williams, 5 Sneed (Tenn.) 580, 73 
AmD 


6. See supra § 15. 


7. Stowers v. Singer, 113 Ky. 584, 
591, 68 SW 687, 24 KyL 395; Patter- 
son v. Hayden, 17 Or. 238, 21 P 129, 11 
AmSR 822, 3 LRA 529; Franklin v. 
McCorkle, 16 Lea (Tenn.) 609, 1 SW 
250, 57 AmR 244. 


8. Stowers v. Singer, 113 Ky. 584, 
591, 68 SW 637, 24 Kyl 395; Haeissig 
v. Decker, 139 Minn. 422, 166 NW 
1085; Paterson v. Hayden, 17 Or. 
238, 21 P 129, 11 AmSR 822, 3 LRA 
529. 


Clemons, 212 Ky. 


or 


[a] Thus, where the female for 
more than three years prior to the 
alleged seduction had been living the 
life of the respectable young people 
of the community, was received into 
their social circle and was part of 
their social activities, and her repu- 
tation was good enough so that de- 
fendant associated with her, and, ac- 
cording to the evidence promised to 
marry ‘her, the court held that the 
jury might find that whatever her 
earlier lapses, she was at the time of 
the alleged seduction living a virtuous 
life. Haeissig v. Decker, 139 Minn. 
422, 166 NW 1085. 


9. Stowers v. Singer, 113 Ky. 584, 
591, 68 SW 6387, 24 KyL 395; Patter- 
son v. Hayden, 17 Or. 238, 21 P 129, 11 
AmSR 822, 3 LRA 529; Franklin v. 
McCorkle, 16 Lea (Tenn.) 609, 1 SW 
250, 57 AmR 244, 


10. Presumption see infra § 78. 


see Parent and Child §§ 79-86. 


11. Blagge v. Ilsley, 127 Mass. 
191, 34 AmR 361; Holliday v. Parker, 
23 Hun (N. Y.) 71; Badgley v. Deck- 
er,, 44 Barb... (GN. -¥.)) 5773 .Snidererys 
Newell, 182 N. C. 614, 44 SE 354. 


12. Mass.—Blagge v. Ilsley, 127 
Mass. 191, 34 AmR 361; Kennedy v. 
Shea, 110 Mass. 147, 14 AmR 584. 


N. Y.—Lawyer v. Fritcher, 130 N. Y. 
239, 29 NE 267, 27 AmSR 521, 14 LRA 
700; Lipe v. Hisenlerd, 32 N. Y. 229; 
Dain v. Wyckoff, 7 N. Y. 191; Holli- 
day v. Parker, 23 Hun 71; Certwell v. 
Hoyt, 6 Hun 575; Ingerson vy. Miller, 
47 Barb. 47. 


N. C.—McDaniel v. Edwards, 29 N. 
C. 408, 47 AmD 331. 


Wis.—Hahn v. Cooper, 84 Wis. 629, 
54 NW 1022. 


Eng.—Terry v. Hutchinson, L. R. 3 
Q. B. 599; Harper v. Luffkin, 7 B. & 
C. 387, 14 ECL 177, 108 Reprint 767; 
Rist v.'Faux, 4 B. & S: 409, 116 ECL 
409, 122 Reprint 513; Carr v. Clarke, 2 
Chit. 260, 18 ECL 623; Satterwaite v. 
Dewhurst, 4 Dougl. 315, 26 ECL 497, 99 
Reprint 899; Dean v. Peel, 5 East 45, 
102 Reprint 986; Thompson v. Ross, 5 
H. & N. 16, 157 Reprint 1082; Grinnell 
v. Wells, 7 M. & G. 1033, 49 ECL 1033, 
135 Reprint 419; Blaymire vy. Haley, 6 
M. & W. 55, 151 Reprint 319; Harris v. 
Butler, 2 M. & W. 539, 150 Reprint 871. 
See Whitbourne v. Williams, [1901] 
De aos 


Cae v. Miller, 22 U. ¢c. Q..B. 


13. Dain v. Wyckoff, 7 N. Y. 191. 


14. Lampman v. Hammond, 38 
Thomps. & C. (N. Y.) 293; Hahn vy. 
Cooper, 84 Wis. 629, 54 NW 1022. 


15. See statutory provisions. 
16. Iowa.—Updegraff v. Bennett, 8 
Towa 72. 


Kan.—Anthony vy. Norton, 60 Kan. 
341, 56 P 529. 


Ky.—Kelly v. Combs, 229 Ky. 502, 
17 SW (2d) 485; Monahan v. Clem- 
ons, 212 Ky. 504, 279 SW 974. 


Minn.—Schmit v. Mitchell, 59 Minn, 
251, 61 NW 140. 


N. C.—Hood v. Sudderth, 111 N. C. 
215, 16 SE 397 (Const. art 4 § 1, pro- 
viding that feigned issues should be 
abolished, thereby abolished the neces-~ 
sity for proof of loss of service). 


r 


20 [57 C.J.] 


statutes it has been held necessary to allege and 
prove the existence of the relation of master and 
servant or parent and child at the time of the se- 
duetion,?? so that a mother cannot recover for the 
seduction of her illegitimate daughter where it does 
not appear that the daughter was under twenty-one 
years of age, or in her service, or that she was en- 


titled to her service.!8 


[§ 34] (b) Of Woman under Age—aa. In Gen- 
While at common law the right to recover is 
theoretically founded on loss of actual or construe- 
tive service,t® the general rule now is, either be- 
cause of relaxation of the common-law rule,?° or 
because of express statutory provision dispensing 
with proof of loss of service,** that where the woman 
was a minor when seduced, it is only necessary to 
show that plaintiff was entitled to or had the right to 
control her services at the time of the seduction. 


eral. 


Or.—Anderson y. Aupperle, 51 Or. 


556, 95 P 330. 


Ss. D.—Vogt v. Aldrich, 35 S. D. 180, 
151 NW 428. 


Cee 1, v. Leslie, 87 Va, 269,12 SE 


17. Woodward vy. Anderson, 9 Bush 
(Ky.) 624; Taylor v. Daniel, 98 SW 
986, 30 KyL 377; Hudkins v. Haskins, 
22 W. Va. 645. 

18. Taylor v. Daniel, 98 SW 986, 
30 KyL 377. 

19. See supra § 33. 

20. Ala.—Roberts v. Connelly, 14 
Ala. 235. 


Del.—Herring v. Jester, 7 Del. 66. 


Tll.— White v. Murtland, 71 Ill. 250, 
22 AmR 100; Anderson v. Ryan, 8 Ill. 
583; Garretson v. Becker, 52 Ill. A. 
255. 


Ind.—Boyd v. Byrd, 8 Blackf. 118, 
44 AmD 740. 


Md.—Greenwood v. 
Md. 369. 


Mass.—Blagge v. Ilsley, 127 Mass. 
191, 34 AmR 361; Blanchard v. Ilsley, 
120 Mass. 487, 21 AmR 535; Kennedy 
v. Shea, 110 Mass. 147, 14 AmR 584. 


Miss.—Hllington y. Ellington, 
Miss. 329. 


N. Y.—Furman v. Van Sise, 56 N. Y. 
435, 15 AmR 441; Mulvehall v. Mill- 
ward, LIN cae Nie 343; Bartley v. Richt- 
myer, 4 N. Y. 38, 53 AmD 338 [rev 2 
Barb. 182]; Blder v. Warner, 129 NYS 
816; Hewitt v. Prime, 21 Wend. 79; 
Clark v. Fitch, 2 Wend. 459, 20 AmD 


Greenwood, 28 


47 


639; Martin v. Payne, § Johns. 387, 6 
AmD 288. 

N. C. Snider v. Newell, 132 N. C. 
614, 44 SEH 354. 


N. D.—Dwire v. Stearns, 44 N. D. 
199, 172 NW 69. 


Pa.—Mohry v. Hoffman, 86 Pa. 358; 
Hornketh v. Barr, 8 Serg. & R. 36, 
11 AmD 568. 


Tenn.—Parker v. Meek, 3 Sneed 29. 


Vt.—Fitzgerald vy. Connors, 88 Vt. 
365, 92 A 456. 


Eng.—tTerry v. Hutchinson, Bal 345 
3 Q. B. 602; Maunder v. Venn, M. & M. 
323, 22 ECL 535, 173 Reprint 1175. 


21. Felkner v. Scarlet, 29 Ind. 154; 
Stoudt v. Shepherd, 73 Mich. 588, 41 
NW 696; Franklin v. McCorkle, 16 
Lea (Tenn.) 609, 1 SW 250, 57 AmR 


244; Hudkins v. Haskins, 22 W. Va. 
645; Riddle vy. McGinnis, 22 W. Va. 
253. 

22. Robinson v. Burton, 5 Del. 335; 


SEDUCTION 


[§§ 33-35 


It has been held, however, that there must be some 
loss of service,?? although the loss may be slight,?* 
and a parent cannot recover for the seduction of a 
minor daughter merely because of the humiliation, 
shame, and anguish caused the parent thereby, with- 
out any claim of loss of services.*# 


[§ 35] bb. In Service of Another, or Absent from 


Home. Although there is some authority to the con- 


Pune v. Shoemaker, 70 Iowa 223, 
30 NW 492; Wendt v. Lentz, 197 Wis. 
569, 222 NW 798. 


[a] In Iowa (1) an early code pro- 
vision in express terms provided that 
a parent could maintain an action for 
the seduction of a minor daughter 
although the daughter was not living 
with or in the service of such parent. 
See Code (1851) § 1697. And see Up- 
degraff v. Bennett, 8 Iowa 72; Steven- 
son v. Belknap, 6 Iowa 99, 71 AmD 
392. (2) This provision was omitted 
from later codes which provide mere- 
ly that a father, and in some cases 
the mother, may as plaintiff maintain 
an action for the expenses and actual 
loss of service resulting from _ the 
injury or death of a minor child (Code 
(1927) § 10986) and it has been held 
that if this provision is applicable to 
seduction the action must be based 
on a loss of service, and expense in- 
curred (Humble v. Shoemaker, 70 
Iowa 223, 30 NW 492). 


23. Robinson vy. Burton, 5 Del. 335; 
Kelly v. Combs, 229 Ky. 502, 17 SW 
(2d) 435;. Wendt vy. Lentz, 197 Wis. 
569, 222 NW 798. 


24. Kaufman v. Clark, 141 La. 316, 
75 S 65, LRA1917E 756. 


25. Carr v. Clarke, 2 Chit. 260, 18 
ECL 623; Dean vy. Peel, 5 East 45, 102 
Reprint 986; Thompson v. Ross, 5h Sh, 
& N. 16, 157 Reprint 1082; Blaymire v. 
Haley, 6 M. & W. 55, 151 Reprint owe; 


[a] Father, although he receives 
part of wages of a daughter working 
for another, and not living at home, 
cannot recover for her seduction. 
ae v. Clarke, 2 Chit. 260, 18 HCL 


Requirement of actual services see 
supra § 33, 


26. Ark.—Simpson vy. Grayson, 54 
Ark. 404, 16 SW 4, 26 AmSR 52. 


Ill.— Ball v. Bruce, 21 Ill. 161. 
Ind.—Bolton v. Miller, 6 Ind. 262. 


Me.—Emery v. Gowen, 4 Me. 338, 16 
AmD 233. 


Md.—Greenwood v. 
Mad. 369. 


Mass.—Blagge v. Ilsley, 127 Mass. 
191, 34 AmR 361; Blanchard v. Ilsley, 
120 Mass. 487, 21 AmR 535. 


me H.—Davidson vy. Goodall, 18 N. H. 


Greenwood, 28 


N. Y.—Clark v. Fitch, 2 Wend. 459, 
20 AmD 639. 


N. D.—Ingwaldson v. Skrivseth, 7 
N. D. 388, 75 NW 772. 


Pa.—Hornketh v. Barr, 8 Serge. & R. 


trary,?® it is generally held that where a minor is 
absent from home or in the service of another at the 
time of her seduction, her parent may maintain an 
action therefor without establishing actual loss of 
services so long as at that time she was subject 
to the parent’s control and the right to command her 
services has not been relinquished,?® even where at 
the time of the seduction she had no intention of 
returning to her parent’s house, the parent’s au- 
thority and control over her services cannot be termi- 


36, 11 AmD 568. 


Vt.—Fitzgerald v. Connors, 
365, 92 A 456. 


W. Va.—Hudkins v. Haskins, 22 W. 
Va. 645 (dictum); Riddle v. MeGin- 
nis, 22 W. Va. 258. 


Wis.—Lavery v. Crooke, 
612, 9 NW 599, 38 AmR 768. 


Eng.—Griffiths v. Teetgen, 15 C. B. 
344, 80 HCL 344, 139 Reprint 456. See 
also Holloway vy. Abell, 7 C. & P. 528, 
32 ECL 742, 173 Reprint 233 (father 
permitted to recover where daughter 
was working on a farm operated by 
her brother, her father residing on an- 
other farm owned by him). 


[a] Illustrations.—(1) As long as 
a father retains his right to control 
the services of his infant daughter he 
can sue for her seduction, although 
she was in the service of the one by 
whom she has been seduced, at whose 
house she was then living. Simpson 
vy. Grayson, 54 Ark. 404, 16 SW 4, 26 
AmSR 52. (2) The action will lie al- 
though the infant daughter was ab- 
sent from her father’s home on a 
visit when the act complained of was 
committed, or soon afterward left his 
house. Davidson v. Goodall, 18 N. H. 
423. (8) A father liable to a third 
person for the expenses of the lying- 
in of a daughter who has been se- 
duced, being under the age of twenty- 
one, may maintain an action for such 
seduction, although the daughter is a 
servant de facto of another, and al- 
though the father has incurred no ac- 
tual expense. Clark v. Fitch, 2 Wend. 
(N. Y.) 459, 20 AmD 689. (4) A fa- 
ther may recover for loss of service 
of his infant daughter, caused by her 
being gotten with an illegitimate 
child, notwithstanding she was not at 
the time actually in the service of the 
father but stopping with defendant 
and his wife at their request, which 
she had done from time to time, when 
not needed at her father’s, she having 

worked there when at ‘home. Lavery 
v. Crooke, 52 Wis. 612, 9 NW 599, 38 
AmR 768. (5) An action will lie 
where a daughter, who was living 
with her father, at defendant’s re- 
quest, went and stayed at his house 
to assist in his shop during the tem- 
porary absence of his wife, where, up- 
on the return of the wife within a few 
weeks, She was paid for her seryv- 
ices, and then left and returned to her 
father’s, having been seduced while at 
defendant’s during his wife’s absence. 
Griffiths, y.| Teetgen, 15.C.) B. 844, 80 
ECL 344, 139 Reprint 456. 


Birth of child after reaching major- 
ity see supra § 16 text and note 22. 


88 Vt. 


52 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 35-37] 


nated by the exercise of her own volition.?? 
there is some English authority to the contrary,?® 
in the United States the father of a minor in the 
service of another or absent from home may recover 
for her seduction where she is permitted to receive 


the profits of her own labor.?® 


Action by person in loco parentis.®° 
held that the action will not lie if the woman is at 
the time of her seduction in the service of a third 


person.?1 


[§ 86] cc. Right to Services Divested. Where a 
father has divested himself of his right to either con- 
trol or command his minor daughter’s services, as 
where he has apprenticed her to another,*? or has 
intentionally abandoned her to shift for herself,?* 


27. Mulvehall v. Millward, 11 N. 
Y..343; Clark v. Fitch, 2 Wend. (N. 
Y.) 459, 20 AmD 639; Martin v. Payne, 
9 Johns. CNY.) 387, 6 AmD. 288; 
‘Hornketh v. Barr, 8 Serg. & R. (Pa.) 
36, 11 AmD 568. 


28. Dean v. 
Reprint 986. 


[a] Thus an action cannot be 
maintained wpon evidence showing 
that the daughter, although under 
age, was living in another person’s 
family in the capacity of a house- 
keeper, that there was no agreement 
with her father as to paying him her 
wages, and had no intention at the 
time of the seduction to return to her 
father’s house, although she after- 
ward did return there while within 
age, in consequence of the seduction, 
and was maintained by her father. 
eae v. Peel, 5 Hast 45, 102 Reprint 
986. 


29. Ark.—Simpson v. Grayson, 54 
Ark. 404, 16 SW 4, 26 AmSR 52. 


Ind.—Boyd v. Byrd, 8 Blackf. 113, 
44 AmD 740. 


Md.—Greenwood v. 
Md. 369. 


N. Y.—Martin vy. Payne, 9 Johns. 
387, 6 AmD 288. 


N. D.—Ingwaldson v. 
N. D. 388, 75 NW 772. 


Vt.—Fitzgerald v. Connors, 88 Vt. 
365, 92 A 456. 


[a] Thus a father can maintain a 
suit for the seduction of his unmar- 
ried daughter, under age, although 
previous to the seduction she had left 
her father’s house, with his consent, 
without intending to return, and with 
his license to appropriate her time 
and services to her own use. Boyd v. 
Byrd, 8 Blackf. (Ind.) 113, 44 AmD 
740. 


Peel, 5 East 45, 102 


Greenwood, 28 


Skrivseth, 7 


30. See supra §§ 25, 26. 


31. Keller v. Donnelly, 5 Md. 211; 
Bartley v. Richtmyer, 4 N. Y. 38, 53 
eae 338 [rev 2 Barb. 182] (stepfa- 
ther 


fa] Thus, where a stepdaughter is 
seduced after leaving the house of her 
stepfather and while in the service of 
the third person, the stepfather can- 
not maintain an action for her seduc- 
tion, although before the birth of the 
child she returns to his house, en- 
gages in his service, and is there 
nursed and attended during her con- 
finement. Bartley v. Richtmyer, 4 N. 
Y. 88, 53 AmD 338 [rev 2-Barb. 182]. 


32. Dain v. Wyckoff, 18 N. Y. 45, 72 
AmD 493; Harris v. Butler, 2 M. & 
W. 539, 150 Reprint 871. 


[a] hus a father who has indent- 
ed his daughter to another man as a 
servant, being no longer entitled to 


SEDUCTION 
While 


cover.?* 


It has been 


he cannot recover for her seduction. 
ther does not divest himself of his right to her serv- 
ices beyond recall, as where 
another as a servant under an oral contract instead 
of a legal indenture, he has been permitted to re- 
Too, although the father may have divest- 
ed himself of his daughter’s services, where she is 
released from an apprenticeship or from the service 
of another and is seduced on her return home, the 
father may recover since in such case he legally re- 
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Where the fa- 


she goes to live with 


asserts his right to her services.?® 


General. 


her services, cannot maintain an ac- 
tion of seduction against him. Dain 
Vani WAIC Olt. s ING Yon lisa 


33. Ogborn v. Eanes, 44N. J. L. 
441, 43 AmR 394, 


34. Mohry v. Hoffman, 86 Pa. 358. 


[a] Thus, where a father verbally 
agrees that his daughter shall reside 
as a servant ina stranger’s family for 
a certain number of years, he does not 
thereby surrender his parental con- 
trol so as to bar his right to recover 
for her seduction, during her minori- 
ty, by a son of her employer. Mohry 
v. Hoffman, 86 Pa. 358. 


35. Emery v. Gowen, 4 Me. 33, 16 
AmD 233; Terry v. Hutchinson, L. R. 
63, (Qs 183, (OY). 


[a] Thus (1) if a minor daughter 
is bound an apprentice and her master 
turns her away, or if, with his con- 
sent, she returns to her father and is 
seduced, the father may have his ac- 
tion. Emery v. Gowen, 4 Me. 33, 16 
AmD 233. (2) An action for seduc- 
tion is maintainable by a father where 
the daughter, who was under the age 
of twenty-one, being discharged from 
service, was returning home at the 
time of the seduction, and was on her 


return received into ther father’s 
house, . Terry v. Hutchinson, L. R. 3 
QYBM599. 

36. See Parent and Child § 3. 

37. See supra § 34. 

38. Ga.—kKendrick v. McCrary, 11 
Ga. 603. 


Ill.— Ball v. Bruce, 21 Il. 161, 


Me.—Beaudette v. Gagne, 87 Me. 
534, 33 A 23. 


Md.—Lamb vy. Taylor, 67 Md. 85, 8 
A 760. 


Mo.—vVossel v. Cole, 10 Mo. 634, 47 
AmD 136. 


N. J.—Sutton v. Huffman, 32 N. J. 
Ling sites 


N. Y.—Badgley v. Decker, 44 Barb. 
577; Nickleson vy. Styker, 10 Johns. 
115, 6 AmD 3818. 


N. C.—McDaniel v. Edwards, 29 N. 
Cc. 408, 47 AmD 331; Phipps v. Gar- 
land, 20 N. C..38. 


Vt.—Davidson v. Abbott, 52 Vt. 570, 
37 AmR 767. 


Eng.—Hedges v. Tagg, L. R. 7 Exch. 
283; Postlethwaite v. Parkes, 3 Burr. 
1878, 97 Reprint 1147; Satterthwaite 
vy. Dewhurst, 4 Doug. 315, 26 HCL 497, 
99 Reprint 899, 5 East "46 note, 102 
Reprint 986; Thompson Wen ROSS; .ow EL, 
& N. 16, 157 Reprint 1082 


But see Anthony vy. Norton, 60 Kan. 
341, 56 P 529, 72 AmSR 360, 44 LRA 
757 (holding that a mother may re- 
cover for her adult daughter’s seduc- 


[§ 37] (c) Of Woman of Full Age—aa. In 
The relation of master and servant is not 
implied as between an adult daughter and her par- 
ent?® as in the case of a minor daughter,?? and hence 
actual service,?®> which, however, may be silght,?® 


tion where the latter lives with her, 
without averment or proof of loss of 
services). 


[a] Miustrations.—(1) Paying 
board and sometimes aiding in paying 
rent. Lamb v. Taylor, 67 Md. 85, 8 A 
760. (2) The mother cannot recover 
where an adult daughter, being in 
service aS a governess, and seduced 
whilst on a three days’ visit, with her 
employer’s permission, to her mother, 
during which visit she gave some as- 
sistance in househo!d duties, at the 
time of her confinement being in the 

service of another employer and after- 
ward returning home to her mother. 
Hedges v. Tagg, L. R. 7 Exch. 283. 


[b] In Maryland it has been held 
that under the statute a mother is not 
entitled to command the services of 
her daughter after she is eighteen, 
and therefore cannot sue for the 
‘daughter’ s seduction after that age, if 
she is not in her employ. Keller v. 
Donnelly, 5 Md. 211. 


re Del.—Herring v. Jester, 


Pane esta v. McCrary,, 11 Ga; 


Ill.— Ball v. Bruce, 21 Ill. 161; 
les v. Burgard, 48 Ill. A. 371. 


Md.—Mercer vy. Walmsley, 5 Harr. 
& J. 27, 9 AmD 486. 


Mo.—Vossel v. Cole, 10 Mo. 634, 47 
AmD 136. 


N. J.—Wert v. Strouse, 38 N. J. L. 
Age: Sutton v. Huffman, 32 N. J. L. 
r3) 

N. Y.—Lipe v. Eisenlerd, 32 N. Y. 
229; Badgley v. Decker, 44 ‘Barb. BUTS 
Moran v. Dawes, 4 Cow. 412. 


N. C.—McDaniel v. Edwards, 29 N. 
C. 408, 47 AmD 331; Briggs v. Evans, 
21 NC 6% 


re S C.—Villepigue v. Shuler, 34 S. Cc. 


Rone ewaliate v. Clark, 2 Overt. 
93, 5 AmD 654. 


Vt.—Davidson v. Abbott, 52 Vt. 570, 
36 AmR 767. 


Eng.—Long v. Keightley, Ir. R. 11 
C. L. 221; Bennett v. Allcott, 2 T. R. 
166, 100 Reprint 90. 


See also Anthony v. Norton, 60 Kan. 
341, 56 P 529, 72 AmSR 360, 44 LRA 
757 (holding ‘that a mother may re- 
cover for the seduction of her adult 
daughter, living with her, without 
averment or proof of loss of services 
or expenses of sickness). 


[a] Illustrations.—(1) Making tea. 
Ball v. Bruce, 21 Ill. 161. (2) Mend- 
ing clothes. Ball v. Bruce, supra. 
(3) Milking cows. Kendrick v. Mc- 
Crary, 11 Ga. 603; Lipe v. Hisenlerd, 
32 N. Y. 229 [quot Bennett v. Allcott, 


7 Del. 


Bay- 
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must be shown to enable plaintiff to recover. 
immaterial whether such service was paid for,*° 
or whether any special contract therefor existed,*? 
or whether the daughter was temporarily absent in 
the service or employment of another, or on a visit.*? 


Action by person in loco parentis.*2 
man seduced was of full age and not in the actual 
service of plaintiff at the time of her seduction, 
it has been held that no action will lie.*# 


[§ 38] bb. Not Living With Parent. 
adult daughter does not reside in her father’s fam- 
ily and performs no service for him at the time of 
the seduction, the father cannot maintain an action 
for her seduction,*® even where he is to receive part 


Dien Ooh LOOM Eeprinity 9037 Mie= 
Daniel v. Edwards, 29 N. C. 408, 47 
AmR 331. (4) Pouring tea. Kendrick 
v. McCrary; supra; McDaniel v. Ed- 
wards, supra; Briggs v. Evans, 27 N. 
Canes 


40. Lamb v. Taylor, 67 Md. 85, 8 
A 760. 
41. Ga.—kKendrick v. McCrary, 11 


Ga. 603. 
1i—-Ballev. Bruce, 21 Ty 161: 


Ky.—Wilhoit v. Hancock, 5 Bush 
SOKe 

Md.—Lamb v. Taylor, 67 Md. 85, 8 
A 760. 


N. Y.—Lipe v. Hisenlerd, 32 N.. Y. 
229; Badgley v. Decker, 44 Barb. 577. 


N. C.—Briggs v. Evans, 27 N. C. 
LG. 


Vt.— Davidson. v. Abbott, 52 Vt. 570; 
37 AmR 767. 


Eng.—Bennett v. Allcott, 2 T. R. 
166, 100 Reprint 90. 


42. Bayles v. Burgard, 48 Ill. A. 
371; Lipe v. Hisenlerd, 32 N. Y. 229; 
Wallace v. Clark, 2 Overt. (Tenn.) 93, 
5 AmD 654; Rist Vv. Kaux, 4.8. & 8S; 
409, 116 HCL 409, 122 Reprint Oaks 
Mann v. Barrett, 6 Esp. 32, 170 Re- 
print 821; Ogden vy. Lancashire, 15 
Wkly. Rep. 158. 


fa] Thus, (1) where an adult 
daughter has continued to live with 
her father, has been his housekeeper, 
and cared for his minor children, and 
has occasionally, with his consent, 
done work away from home, dividing 
her earnings with him, the father has 
an action for loss of service for her 
seduction. Bayles v. Burgard, 48 Ill. 
A. 371. (2) In an action for the se- 
duction of his daughter, who was 
above the age of twenty-one years, 
slight assistance given by her to her 
father’s family is sufficient to es- 
tablish her as the father’s servant, 
although she may have lived most of 
the time at her sister’s house. Wal- 
lace v. Clark, 2 Overt. (Tenn.) 93, 5 
AmD 654. (38) The service is suffi- 
cient to support an action by the fa- 
ther where the daughter is employed 
by defendant as a servant when se- 
duced by him, being absent during 
the usual working hours from her fa- 
ther’s house, where she slept and as- 
sisted in the household duties. Rist 
v. Faux, 4 B. & S. 409, 116 ECL 409, 
122 Reprint 5138. 


Daughter not living with parent see 
infra § 38. 

43. See supra §§ 25, 26. 

44, Thompson vy. Millar, 
(N. Y.) 447; Kinney v. Laughenour, 
89 N. C. 365; Wilson y. Sproul, 3 
Penr. & W. (Pa.) 49. 


[a] Brother-in-law of the seduced 


1 Wend. 
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It is 


If the wo- 


Where an 


TomM.o4 


cannot sue where she is above the age 
of twenty-one years, and not in his 
actual employment. Wilson v. Sproul, 
38 Penr. & W. (Pa.) 49. 


[b] Sister, although in loco paren- 
tis to her seduced sister, cannot main- 
tain an action for seduction against 
the seducer, where the seduced woman 
resided with her seducer at the time 
of the seduction and was not in the 
actual service of her sister. Thomp- 
son v. Millar, 1 Wend. (N. Y.) 447. 


[c] Stepfather cannot recover for 
the seduction of his stepdaughter ile 
at the time of the injury, she was 
not in his service or under his control. 
Kinney v. Laughenour, 89 N. C. 365. 


45. Ark.—Patterson v. Thompson, 
24 Ark, 55. 


Me.—-Beaudette v. Gagne, 
534, 38 A 23. 


Md.—Mercer v. Walmsley, 5 Harr. 
& J. 27, 9 AmD 486, 


N. Y.—Thompson vy. Millar, 1 Wend. 
447; Nickleson v. Styker, 10 Johns. 
115, 6 AmD 318. 


N. C.—McDaniel v. Edwards, 29 N. 
Cc. 408, 47 AmD 331; Phipps v. Gar- 
land, .20.N.C.°38. 


Pa.—Wilson v. Sproul, 
W. 49. 


Tenn.—Parker v. Meek, 3 Sneed 29. 


87 Me. 


38 Penr. & 


Va.—Lee v. Hodges, 13 Gratt. (54 
Via)! 26. 
Eng.—Whitbourne Vv. Williams, 


[1901] 2 K, B. 722; Davies v. Wil- 
Hams) LOO) Bae i2op soon cuCilas Uzi Lal6 
Reprint 275; Manley v. Field, 7 C. B. 
NS) 96, 97 MOL) 964 “Reprint. 75d. 


[a] Thus, (1) where the daughter 
is of full age and does not reside with 
her father, the action cannot be main- 
tained, although she occasionally vis- 
its him and is seduced while she is 
going to his house on one of these 
visits. Phipps v. Garland, 20 N. C. 
38. (2) When a daughter is seduced 
white out at service, and leaves ina 
state of pregnancy and returns home, 
where she is supported by her father 
until and after her confinement, the 
relation of master and servant does 
not exist at the time of the seduc- 
tion and the action cannot be main- 
tained. Davies v. Williams, 10 Q. B. 
725, 59 HCL 725, 116 Reprint 275. (38) 
An action cannot be maintained by a 
father for the seduction of his adult 
daughter while she is in the service 
of another, although it be shown that 
she was there with the intention on 
the part of her father and herself that 
she should return to her father when 
she quit her service, unless she should 
go into the service of another. Blay- 
mire v. Haley, 6 M. & W. 55, 151 Re- 
print 319. 


[§§ 37-40 


of her wages,‘® or where she supports a part of her 
father’s family.*7 


[§ 39] (8) Pregnancy or Venereal Disease.*® 
loss of service results from the seduction it 1s not 
essential to the maintenance of the action to show 
pregnancy*® or venereal disease.°® Where, however, 
pregnancy ensues as a consequence of the seduc- 
tion,®! or where a venereal disease is the proximate 
result,°? the consequent incapacity to render serv- 
ices will give a cause of action. 


[§ 40] (4) Proximate Cause. 
ices necessary to the maintenance of the action®? 
must be the natural and direct result of the seduc- 
Accordingly, the action will not he where 


{he 


The loss of serv- 


46 McDaniel v. Edwards, 29 N. C. 
408, 47 AmD- 331. 


47.. Manley v. Field, 7 C. B. N. S. 
96, 97 ECL 96, 141 Reprint 751. 


[a] Thus when an adult daughter 
rents a house and carries on the busi- 
ness of a milliner at the time of her 
seduction, the fact that her mother 
and brothers and sisters reside with 
her, she contributing to their support, 
the father lodging elsewhere but also 
contributing to their support at times 
and visiting them, does not entitle the 
father to maintain the action. Man- 
ley v. Field, 7 C..B. N.S. 96; 97 HCin 
96, 141 Reprint 751. 


48. Pregnancy as affecting amount 
of damages see infra § 149. 


49. Blagge v. Ilsley, 127 Mass. 191, 
34 AmR 361; Abrahams vy. Kidney, 
104 Mass. 223, 6 AmR 220; Mohelsky 
Va Hartmeister, 68 Mo. A. 318; White 
v. Nellis, 31 N. Y. 405, 88 AmD 282 
[aff 31 Barb. 2791; Knight v. Wilcox, 
18 Barb. (N. Y.) 212 [rev on other 
grounds 14 N. Y. 413]; Leloup v. 
HEschausse, 2,NYCityCt 55; Wendt v. 
Lentz, 197 Wis. 569, 222 NW 798. 


50. Blagge v. Ilsley, 127 Mass. 191, 
34 AmR 361; Abrahams v. Kidney, 


104 Mass. 222, 6 AmR 220; Mohelsky 
v. Hartmeister, 68 Mo. A. 318; Leloup 
v. Eschausse, 2 NYCityCt 55; Wendt 


v. Lentz, 197 Wis. 569, 222 NW 798. 


“The same principle which gives 
the master an action, when the con- 
nection causes pregnancy or sexual 
disease, applies when the consequence 
of the act is loss of health resulting 
in loss of service.’’ Mohelsky v. Hart- 
meister, 68 Mo. A. 318. 


[a] “There may be cases in which 
the seduction, without producing 
pregnancy or sexual disease, causes 
bodily injury, impairing the health of 
the servant and resulting in a loss of 
services to the master. So the crim- 
inal connection may be accomplished 
under such circumstances, as, for in- 
stance, of violence or fraud, ‘that its 
proximate effect is mental distress or 
disease, impairing her health, and de- 
stroying her capacity to labor. In 
either of these cases, the master may 
maintain an action, because the loss 
of services is immediately caused by 
the connection, aS much as in cases 
of pregnancy or sexual disease.” 
Abrahams v. Kidney, 104 Mass. 222, 
6 AmR 220. 


51. Knight v. Wilcox, 14 N. Y. 413 
Cor at ‘Ingerson v. Miller, 47 Barb. 


52. White v. Nellis, 31 N. Y. 
88 AmD 282 [aff 31 Barb. 279]. 
53. See supra § 33 et seq. 


54. Abrahams v. Kidney, 104 Mass. 
222, 6 AmR 220; Knight v. Wilcox, 14 


Sassen J 


405, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 40-47] 


the loss of services was the consequence of ill health 
caused, not by the seduction, but by subsequent inter- 
vening causes, such as abandonment by the seduc- 
er,>> shame resulting from exposure,°® or other sim- 
ilar causes.°? 


[§ 41] i. Defenses>*—(1) In General. Apart 
from questions involving the right of plaintiff to 
sue°® and the existence of a bar by statute of lim- 
itations®® matters of defense in actions of the char- 
acter under consideration must ordinarily be con- 
fined to such matters as go to the existence of a cause 
of action.°+ That the seducer was unacquainted with 
the parents of the female, and therefore did not 
knowingly and wittingly interrupt the relationship 
subsisting between her and her parents has been 
held unworthy of serious consideration.®? 


[§ 42] (2) Consent or Procurement on Part of 
Woman.®? As against her father or one in loco 
parentis the female has no right to consent, and 
the fact that the woman consented to®* or even in- 
duced the debauchment®® is immaterial. 


[§ 43] (8) Subsequent Marriage.** Where a 
parent sues the seducer of his daughter for loss of 
her services, her marriage after the seduction to 
defendant will not defeat the action.*7 Where, how- 
ever, there is no loss of services until after the mar- 
riage of the woman to one other than her seducer, 
there can be no recovery by the parent.®§ 


[§ 44] (4) Consent, Connivance, or Negligence of 
Parent.°® Where the parent or one in loco par- 
entis consented to or connived at the intercourse,‘ 
or where he must have known that the course of 
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conduct allowed by him between the seducer and 
his daughter would inevitably result in seduction or 
intercourse,’? he is not entitled to recover. 


The custom, denominated “bundling,”’? which pre- 
vailed in certain parts of the country, was held not 
to justify the consent or connivance of the parent.73 


[§ 45] (5) Compromise or Settlement.7* A com- 
promise or settlement between the daughter and her 
seducer, whereby the latter is, released from all dam- 
ages by reason of the wrong done to the former, wall 
not prevent a recovery by the parent.7° Nor is an 
action by a stepfather in loco parentis for seduction 
of his stepdaughter barred by a compromise made 
by the stepdaughter and her mother with defendant 
in the stepfather’s absence.7®° The right of the 
father to sue for damages for the defilement of his 
infant daughter being independent of the statutory 
proceeding for bastardy,’* a settlement of such pro- 
ceeding is not a bar to an action by the father.*’ 


[6 46] (6) Acquittal of Seducer in Criminal 
Prosecution.“® An acquittal of the seducer on an in- 
dictment for the seduction on the ground of his sub- 
sequent marriage with the person seduced®® will not 
bar the parent’s right to recover for the loss of her 
services by reason of such seduction.®! 


[§ 47] (7) Prior Recovery by Woman Seduced.*? 
It has been held that the parent of an infant, in an 
action for debauching her, may recover for loss of 
services and expenses incident to her confinement, 
notwithstanding she may have recovered in another 
suit damages for her own seduction.®? 


N. Y. 413 [rev 15 Barb. 279]; Wendt v. 
Lentz, 197 Wis. 569, 222 NW 798. 


55. Abrahams v. Kidney, 104 Mass. 
222, 6 AmR 220. 


56. Abrahams v. Kidney, 
Knight v. Wilcox, 14 N. 
18 Barb. 212]. 

57. Abrahams vy. Kidney, 104 Mass. 


222, 6 AmR 220; Knight v. Wilcox, 
14 °N. Y: 413 [rev 15 Barb. 279]. 


supra; 
Y. 413 [rev 


58. Unchastity of female as affect- 
ing right of action see supra § 32. 

59. See supra §§ 14-28. 

60. See infra §§ 50, 51. 

61. See cases cited infra §§ 29-40. 

62. Eller v. Lord, 36 S. D. 377, 154 
NW 816. 


63. Affecting amount of damages 
see infra § 149. 

Where aotien by seduced woman 
see supra § 8 

64. Uz. oitsthods v. Stephenson, 
32 Fed. 66 [aff 140 U.S. 48, 11 SCt 690, 
35 L. ed. 338]. 

Tll.— White v. 
22 AmR 100. 

Ind.—Bartlett v. Kochel, 88 Ind. 
425; Shattuck v. Myers, 13 Ind. 46, 74 
AmD 236. 


Iowa.—Reutkemeier v. Nolte, 179 
Iowa 342, 161 NW 290, LRA1917D 273. 


N. C.—McAulay v. Birkhead, 35 N. 
©, 28, 55 AmD 427. 


Gan.—Ross v. Merritt, 2 U. C. Q. B. 
424. 

But see Bailey v. O’Bannon, 28 Mo.., 
A. 39 (holding that if the female con- 
sented to the commerce from a mutual 
desire the plaintiff would have no 
cause of action). 


Murtland, 71 Ill. 250, 


65. 
Comer v. Taylor, 82 Mo. 341; Mc- 
Aulay v. Birkhead, 35 N. C. 28, 55 


AmD 427, 


[a] “The prime basis of this ac- 
tion being the loss of the service of 
the daughter, her incontinence and 
guilty conduct in inducing the co- 
habitation would not wholly defeat 
the action. The loss of her service 
and the expense and trouble attend- 
ing her confinement would be the 
same to her father, as if she were 
chaste and had been actually de- 
bauched.” Comer v. Taylor, 82 Mo. 
341. 


66. Affecting amount of damages 
see infra § 149. 


Where action by seduced woman see 
supra § 12. 


67. Hichar v. 
538 AmD 551. 


68. Humble v. Shoemaker, 70 Iowa 
223, 30 NW 492. 


69. pnerre amount of damages 
see infra § 1 


70. Vossel v. Cole, 10 Mo. 634, 47 
AmD 136; Travis v. Barger, 24 Barb. 
CN. Y.) 614; Graham v. Smith, 1 Edm. 
Sel. Cas. (N. Y.) 267; Seagar v. Sling- 
érland,.2)s©aiem GN We co pa LOL LIS Vs 
Wells, 5 PaLJ 30; Reddie v. Scoolt, 1 
Peake 316, 170 Reprint 169. 


Kistler, 14 Pa. 282, 


71. Fletcher v. Randall, Anth. N. 
POENN Y:.) 260% 
[a] Father who knowingly re- 


ceived married man as suitor of his 
daughter (1) cannot maintain an ac- 
tion against such man for seduction. 
Reddie v. Scoolt, 1 Peake 316, 170 Re- 
print 169. (2) But the fact that plain- 
tiff allowed defendant, a married man, 
+o visit his daughter as a suitor, and 


Bartlett v. Kochel, 88 Ind. 425;) placed her in exposed situations, does 


not debar him from maintaining an 
action for seduction, unless he knew 
defendant to be married, although it 
is a curcumstance to be considered 
by the jury. Richardson v. Fouts, 
11 Ind. 466. 


72. See Bundle 9 C. J. p 1004. 

73. Graham v. Smith, 1 Edm. Sel. 
Cas. (N. Y.) 267; _Seagar v.. Slinger- 
land, 2°) @ais @NeY Yo) 29 se elo tlicmeye 
Wells, 3 PaLJR 169, 5 PaLd 30. 


74 Generally see Compromise and 
Settlement 12 C. J. p 312. 


Where action by seduced woman see 
supra § 11. 

75. Gimbel v.-Smidth, 7 Ind. 627. 

76. Maguinay v. Saudek, 5 Sneed 
(Tenn.) 146. 

77. Delancey v. Byrd, 110 Miss. 
598; 70 S702, ‘AnnCasi918D 668. 


Proceedings under bastardy laws 
generally see Bastards § 57 et seq. 


78. Delancey v. Byrd, 110 Miss. 
598, 70 S 702, AnnCasi918D 668; Sel- 
lars v. Kinder, 1 Head (Tenn.) 134. 


79. Affecting right to exemplary 
damages see infra § 148 


80. See infra § 150 et seq. 


81. Wichar v. Kistler, 14 Pa. 282, 
53 AmD 551. 


82. Effect of prior action by parent 
on master’s right to sue see supra § 
27. 


83. Bartlett v. Kochel, 88 Ind. 425. 


[a] Reason for rule.—‘‘The cause 
of action in favor of an unmarried 
female, for-her own seduction, is pure- 
ly statutory, and she ‘may recover 
theréin such damages as may be as- 


24° f51eC, Ss] 
[§ 48] B. Actions*‘—1. Nature. An action for 
damages for seduction, whether by the woman se- 
duced®® or by her parent,®® is an action ex delicto. 


Action for breach of promise of marriage distin- 
guished. An action for breach of promise of mar- 
riage and an action for damages for seduction involve 
two separate and distinct remedies. The former is 
founded on contract, although closely approximating 
an action based on tort;8’ the latter is ex delicto.®® 


[§ 49] 2. Form of Remedy.*® Where the action 
is by the woman seduced it is in the nature of an ac- 
tion on the case®® and by some statutes it is ex- 
pressly so deseribed.°+ 


Where action is by parent or one other than the 
female seduced, it has been held that an action of 
trespass and not trespass on the case is the proper 
remedy.°? However, the rule as generally stated is 
that where a man illegally enters the house of plain- 
tiff and debauches his daughter or a woman who is 
his servant or with whom he stands in loco parentis, 
plaintiff may have an action of trespass quare clau- 
sum fregit,°* laying the debauchment and loss of 
services as consequential,®* or he may, at his elec- 
tion, bring an action on the case for the debauch- 


sessed in her favor.’ . While the 
cause of action in favor of the father 
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& J. 27, 9 AmD 486. 
Miss.—Ellington v. 


[§§ 48-51 


ment per quod servitium amisit;°* but that the 
proper action is trespass on the case where the de- 
bauchment was unaccompanied by an unauthorized 
entry.°& 


[§ 50] 3. Time To Sue and Limitations®’—a. In 
General.’ The statutory provisions of the respec- 
tive states are by no means uniform in fixing the 
time within which an action for seduction must be 
brought before the right of recovery is barred.®® 
Under some statutes, the common-law right of action 
of the master for the seduction of his servant is post- 
poned for six months in favor of the father, or in 
the event of his death, the mother of the woman 
seduced. In the absenee of a specific provision as 
to actions for seduction? the limitation may be con- 
trolled by statutes relating to actions for injuries 
to the person? or to actions on the case.* 


[§ 51] b. Accrual of Cause of Action. Where the 
action is by the woman seduced under the promise of 
marriage, it has been held that the statute begins to 
run from the time of the seduction® and continues 
until the relations are broken off and for the stat- 
utory period thereafter;® but the application of 
this rule demands that the intercourse be continu- 


or master for the abuse of his daugh- 


Ellington, 47 ter or servant, is the consequential 


of an infant daughter, for dsbauching 
and getting her with child, is of com- 
mon-law origin, and he recovers in 
such action, in theory at least, for his 
loss of her services and the expenses 
incident to her lying-in or confine- 
ment, ete. . . It seems to us, there- 
fore, that the cause of action in favor 
of the unmarried female an'd the cause 
of action in favor of the father, al- 
though founded on the same transac- 
tion, are widely different each from 
the other, and, certainly, the parties 
to the two actions are not the same.” 
Bartlett v. Kochel, 88 Ind. 425, 426. 


84. Abatement of action by: 
Female seduced see Abatement and 
Revival § 381. 
Parent of female seduced see Abate- 
ment and Revival § 387. 


Arrest of defendznt see Arrest § 
93 text and notes 26-29. 


85. Kralick v. Shuttleworth, 49 
ida. 424; 289 P 74. 

86. Roman v. Vazquez, 29 Porto 
Rico 736. 


87. Kralick v. Shuttleworth, 49 Ida. 
424, 289 P 74. And see Breach of 
Marriage Promise § 24. 


88. Kralick v. Shuttleworth, 49 Ida. 
424, 289 P 74. 


89. Case and trespass distinguished 
see Actions §§ 117, 126. 


Statute giving right of action for 
seduction of daughter, ward, or serv- 
ant as affecting common-law remedy 
see supra § 15. 


90. Phillips v. Ashworth, 220 Ala. 
237, 124 S 519; Greenman v. O’Riley, 
144 Mich. 534, 108 NW- 421, 115 AmSR 
466. 


91. See statutory provisions. 
92. Hubbell v. Wheeler, 2 Aik. 
ee 353; Woodward v. Walton, 2 B. 


PAIN R. 476, 127 Reprint 715. 


93. Me.—Clough v. Tenney, 5 Me. 
446. 


Md.—Mercer v. Walmsley, 5 Harr. 


Miss. 329. 


N. J.—Van Horn v. Freeman, 6 N. J. 
1S Be 


N. Y.—Moran v. Dawes, 4 Cow. 412. 


N. C.—Briggs v. Evans, 27 N. C. 
16; McClure v. Miller, 11 N. C. 133. 


PO Sa rept v. Rank, 3 Serge. & R. 


Tenn.—Parker v. Meek, 3 Sneed 29. 


Eng.—Bennett v. Allcott, 2 T. R. 66, 
100 Reprint 90. 


yee Me.—Clough v. Tenney, 5 Me. 


Md.—Mercer v. Walmsley, 5 Harr. & 
J. 27, 9 AmD 486. 


Miss.—Ellington v. 
Miss. 329. 


N. J.—Van Horn vy. Freeman, 6 N. 
Jepliescae 


N. Y.—Moran v. Dawes, 4 Cow. 412. 


ep epanaseles v. Rank, 3 Serg. & R. 


Tenn.—Parker v. Meek, 3 Sneed 29. 


Eng.—Bennett v. Allcott, 2 T. R. 
66, 100 Reprint 90. 


95. U. S—Mudd v. Clements, 17 
i. Cas. No. 9,900, 3 Cranch) C. C: 3: 


Md.—Mercer vy. Walmsley, 5 Harr. 
& J. 27, 9 AmD 486. 


Miss.—Ellington v. 
Miss. 329. 


N. J.—Furman v. Applegate, 23 N. 
J. L. 28; Van Horn vy. Freeman, 6 N. 
Jnl. hb oees 


N. Y.—Damon v. Moore, 5 Lans. 
454; Moran v. Dawes, 4 Cow. 412. 


er oe v. Rank, 3 Serg. & R. 


Tenn.—Parker v. Meek, 3 Sneed 29. 


Va.—Parker v. Elliott, 6 Munf. (20 
Via.) 587. 


Eng.—Bennett v. Allcott, 2 T. R. 66, 
100 Reprint 90. 


[a] “The gist of a suit by a parent 


Ellington, 47 


Ellington, 47 


damage sustained by the loss of serv- 
ice; and hence any trespass accom- 
panying the act which occasions the 
loss of service may be waived, and 
trespass on the case may be. main- 
ees Furman v. Applegate, 23 N. 


96. Mercer v. Walmsley, 5 Harr. & 


J. (Md.) 27, 9 AmD 486; Parker v. 
Meek, 3 Sneed (Tenn.) 29. See Ream 
Vo JRank, -8) Serge &l Re s(Palets 


(where, without deciding that tres- 
pass would not lie, the court held that 
a was the more appropriate rem- 
edy). 


97. Generally see Limitations of 
Actions 3) C.J. Dees 


98. What law governs see Limita- 
tions of Actions § 112 text and notes 


soe 
99. See statutory provisions, 
1. See statutory provisions. 


[a] Such statute is not applicable 
to a case where the mother, to whom 
the statutory right of action is given 
only after the death of the father, 
marries a second time and the daugh- 
ter is seduced while living at the 
stepfather’s home as a servant. Mc- 
Intoshy v.Tyhurst, 24 ss t@.6 Ouse. 
(Ont.) 443. 


2. See Limitations of Actions §§ 
107-121, 147. 


= See Limitations of Actions § 


4 Patterson v. Thompson, 24 Ark. 
as See also Limitations of Actions § 


[a] Thus an action for seduction 
is within a statute providing that all 
special actions on the case shall be 
commenced within one year after the 
cause of action shall accrue. Patter- 
son v. Thompson, 24 Ark. 55. 


5. Rockwell v. Day, 101 Wash. 580, 
172 P 754 


6. tinder v. Tibbits, 153 Ind. 591, 
55 NE 762; Ferguson v. Moore, 98 
Tenn. 342, 39 SW 341; Rockwell v. 
Day, 101 Wash. 580, 172 P 754, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee Se 
BE 


§§ 51-54] 


ous and referable, directly or by fair implication, to 
the original promise, and that the loyalty of the 
“woman to her expectation of marriage be unbroken.’ 
The common-law action for loss of services and ex- 
pense does not accrue until the sickness deprives 
. the parent of the daughter’s services,’ and until ex- 
pense, if any 1s sued for, has been incurred.® Where 
the action is under a statute giving the parent of the 
woman seduced a right of action for the seduction 
alone, before any loss of service occurs,?® the stat- 
ute of limitations has been held to run from the act 
of seduction;'t such action accrues, not when the 
father discovers the seduction, but when the act is 
committed.1* When a parent’s suit is based on se- 
duction induced by a promise of marriage, it has 
been held that limitations do not begin to run as 
long as the intercourse continues and is induced by 
a continuation and renewal of such promise.!® 


[§ 52] 4. Parties'4—a. Joinder.15 In the appli- 
cation of the rules relating to the right of a husband 
or a wife or both to sue in tort actions on behalf of 
the wife,'® it has been held essential that the hus- 
band by the second marriage should appear as a 


7. Rockwell v. Day, supra. 


8. Wilhoit v. Hancock, 5 Bush 15. 


(Ky.) 567; Hancock v. Wilhoite, 1}|1387, 141-183. 
Duv. (Ky.) 313; Clem v. Holmes, 33 16 

Gratt. (74 Va.) 722, 36 AmR 793. But etuse 731 

see Elder v. Warner, 129 NYS 816 Oheilionts 
(where female became enciente the 17. Manuel v. 
parent was held entitled to sue at|652, 107 S 478. 
once without waiting until pregnancy 18. 


was so far advanced that the daugh-| 497 45 A 782 
ter was no longer able to render serv- i ‘ 

jee Briges Vo Evans) 27 oN.) Cl 16 19. Waters v. 
(holding that, where pregnancy re-|Q. B. (Ont.) 336. 
sults from seduction, father may 20. 
bring action before child is born);|p. 
McKay v. Burley, 18 U. C. Q. B. (Ont.) 
251 (holding that in an action by a 
brother for the seduction of his sis- [a] 
ter, where the common-law principles 
prevail, the statute of limitations be- 
gins to run from the time of the Se- 
duction). - 


[a] Thus, where the father brings 
the action as at common law, making 
the loss of service the gravamen of 
the action, the limitation is from the 
loss of service and not from seduction, 
even though a statute makes allega- 
tion and proof of loss of service un- 


(Ont.) 245; 


Reason 
termarriage, 
the cause arose, 


husband. If 
termarriage, 


der 
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action in own name see supra § 5. 
Generally see Parties §§ 108- 


See Husband and Wife §§ 683 
Deshotels, 160 La. 
Anderson y. Rigg, 64 N. J. L. 


Powers, 


UNCr@. Ba (Onts) 964. 


for 
cause of action arose before the in- 
then the declaration is 
bad, because the girl was not when 
the servant of the 
it arose since the in- 
then the declaration is 
bad, because the girl was not then 
the servant of the wife. 
she could not have been, whether un- 
the statute or at common law, 
the servant of both the plaintiffs, 
which is the statement in the dec- 


[57 C.J.] 25 


party in an action by the mother for the seduction 
of a daughter by a former marriage;+* and it has 
also been held that the husband and wife are prop- 
erly joined as plaintiffs in a suit for the seduction of 
the daughter of the wife by a former marriage, where 
it is alleged in the declaration that she was the serv- 
ant of the wife and the wife was deprived of her 
services;+® but there is authority to the contrary.!® 
Such joinder has been held improper where it is 
alleged that the woman seduced was the servant 
of both husband and wife.?° 


[§ 53] b. Intervention.?? In an action against 
a father for a seduction perpetrated by his minor 
son, it has been held that the son cannot intervene, 
as he has only a moral interest.” 


[§ 54] 5. Pleading?*—a. Declaration, Complaint, 
or Petition—(1) In General. Pursuant and subject 
to general rules** the declaration, complaint, or pe- 
tition in an action for seduction, whether brought by 
the woman seduced,”° or by the parent or other per- 
son,*° should properly allege the essential elements 
of plaintiff’s cause of action. 


(2d) 58; Bowers v. Carter, 59 Utah 
249. 202 iP 110938 (2) A complaint 
which charged that the appellant ac- 
complished the seduction, and inu- 
duced the female to surrender her 
chastity and virtue to his embraces, 
by keeping company with her, ex- 
pressing love for and promising to 
marry her, is sufficient. Robinson v. 
Powers, supra. (3) A declaration al- 
leging that B ‘debauched and car- 


29 U. c,| nally knew” M, whereby she became 


pregnant, etce., while she was a 

feme sole, depending on her own 

Green v. Wright, 24 U. C. Q.| labor, ete., states a good cause of 
Smith v. Crooker, 23] action. Witcell v. Blackford, 6 Baxt. 


(Tenn.) 141. 


the [b]_ In South Dakota under Code 
Civ. Proc. § 136, providing. that in 
the construction of a pleading, to 
determine its effect, its allegations 
shall be liberally construed with a 
view to substantial justice between 
the parties, a complaint stating a 
cause of action for seduction and al- 
so a cause of action for breach of 
promise, had it not appeared that 
defendant was a minor at the time, 
sufficiently states a cause of action 
for seduction. Huempfner vy. Bailly, 


rule.—‘“If 


Hither way 


necessary in an action for seduction. | jaration.” Smith vy. Crooker, 23 U. eipy 78. 
Clem vy. Holmes, 33 Gratt. (74 Va.)|c Q. B. (Ont.) 84. ge Pa 533, pn ae 
722. 36 AmR 793. f - ee cases infra this note. 
, 21. Generally see Parties §§ 185 [a] Declaration or petition held 
9. Wilhoit v. Hancock, 5 Bush | 226. sufficient.—(1) Generally. Kelly v. 
(Ky.) 567. 22. Munoz v. Sepulveda, 26 Porto| Combs, 229 Ky. 502, 17 SW (2d) 435. 
10. See statutory provisions, and} Rico 61. See generally Parties § | (2) A count charging that defendant 
supra § 15. 195. : carnally knew the daughter and serv- 


ll. Davis v. Boyett, 120 Ga. 649, 23. 
48 SE 185, 102 AmSR 118, 66 LRA/| J. pl. 
Wilhoit v. Hancock, 5 Bush 
567; Hancock v. Wilhoite, 1 
. (Ky.) 313; Dunlap v. Linton, 
144 Pa. 335, 22 A 819. But see Rid- 


dle v. McGinnis, 22 W. Va. 253 (hold- Construction 


Generally see Pleading 49 C. 


In actions generally for injury to 
child and loss of services see Parent 
and Child §§ 123-125. 


of pleadings 


ant of plaintiff on a certain day, and 
divers days thereafter, whereby she 
became unable to do plaintiff’s af- 
fairs, and thereby plaintiff was de- 
prived of her services. Clarkwaen- 
Clarks 63 IN. cde laa 1 cA oe ASO can) 


after | A petition alleging that defendant by 


ing that even under a statute dis- 
pensing with proof of loss of serv- 
ice the father’s right of action did 
not accrue until he lost, or was de- 
prived of, the services and atten- 
tions of his daughter). 

12. Davis v. Boyett, 120 Ga. 649, 
48 SE 185, 102 AmSR 118, 66 LRA 
258. 

13. Davis v. Young, 90 Tenn. 303, 
16 SW 473 [overr Franklin v. Mc- 
Corkle, 16 Lea (Tenn.) 609, 1 SW 
250, 57 AmR 250]. 

14. Generally see Parties 47 C. J. 
pod. 

Right of woman seduced to bring 


joinder of issues see Pleading § 107. 
24. See Pleading §§ 140-170. 
25. See cases infra this note. 


[a] Declaraticns or complaints 
held sufficient.—(1) Generally. Gun- 
der v. Tibbits, 153 Ind. 591, 56° NH 
762; Robinson v. Powers, 129 Ind. 
480, 28 NH 1112; Simons v. Busby, 
119 Sind: 13,0200 NE 4aois Moclivain 
Ven GNCRYs So eM ee oewe Pant. Ve 
Walker, 77 Ind. 331; Rees v. Cupp, 
59 Ind. 566; Verwers v. Carpenter, 
166 Iowa 273, 147 NW 742; Velt- 
house v. Alderink, 153 Mich. 217, 117 
NW 76, 18 LRANS 587; Hood v. Sud- 
derth, 12LN. C7 205,16 SH 3975, Bow- 
man v. Hart, 161 Tenn. 402, 33 SW 


force maliciously assaulted plaintiff’s 
daughter, who was his servant, in- 
juring her health and capacity to 
labor to plaintiff's damage, who lost 
her services and was put to expense 
for care and medical attention, and 
demanding compensatory and exem- 
plary damages, states a cause of ac- 


tion for the debauchment of the 
daughter, accomplished either by 
force or with her consent. Koenke 
yeeuer, L629 Moy AW Wasi iaae ssw: 


[b] Complaint for fraud and de- 
ceit distinguished from complaint for 
seduction see Sears v. Wegner, , 150 
Aes 3888, 114 NW 224, 14 LRANS 


20° [57° Ce S-] 
[§ 55] (2) Right To Maintain Action. Where, in 
absence of statute, exceptional circumstances may 
authorize an action by the woman seduced,?" it is 
essential that the facts alleged constitute such excep- 
tional cireumstanees.28 In an action by the mother 
it is unnecessary to aver the death of the father.*® 
Under a statute providing that if neither the fa- 
ther nor mother shall have sued within six months 
of the birth of issue to the woman seduced, then 
the master may bring the action,®° it has been held 
unnecessary to allege that the father and mother are 
nonresidents?! or that they have not sued within 
the six months period.*? 


[§ 56] (3) Time.*? In an action by the woman 
seduced great particularity of averment is not nec- 
essary in pleading the time of the seduction.** 


[§ 57] (4) Place.*> In an action by the woman 
seduced it has been held unnecessary to allege that 
the cause of action arose within the state.*° 


[§ 58] (5) Mental Capacity.27 In an action by 
the parent, an allegation that a minor daughter was 
mentally defective,?® or that she was lacking in dis- 
eretion,®® is unnecessary where the petition affirm- 
atively shows that at the time of the alleged seduc- 
tion the injured female was under the age of con- 
sent.*° 


[§ 59] (6) Status and Character of Woman*!— 
(a) Chastity. In some jurisdictions, in an action by 
the woman seduced, an averment of previous chas- 
tity,42 or good repute for chastity,** has been held 
not essential, although there are authorities to the 
contrary. In an action by a parent for the se- 
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[§§ 55-62 


duction of a minor daughter it has been held un- 
necessary to allege that the daughter was of previous 
chaste character.*® 


[§ 60] (b) Celibacy.4¢ Where the statute gives 
a right of action to an unmarried woman for her 
seduction,*? it is not necessary that there be an al- 
legation that she was unmarried at the time of the 
commencement of the action,*® but the complaint 
must show that she was unmarried at the time of 
her seduction.*® If this fact is not alleged in terms, 
it may be sufficient, on motion in arrest of judg- 
ment, if it is clearly implied from what is alleged.°? 
In an action by the parent of an infant daughter to 
recover damages for her seduction, it has been held 
not necessary to allege that she was unmarried.°+ 


[§ 61] (7) The Seduction®?—(a) In General. In 
an action by the woman seduced an averment that de- 
fendant ‘seduced, debauched, and carnally knew” 
her has been held sufficient.°* It has also been held 
that an averment that defendant “debauched and 
carnally knew” plaintiff is sufficient,®* it being tanta- 
mount to an averment that defendant corrupted or 
seduced and ecarnally knew her.®® An so, in an ac- 
tion by the parent it is unimportant whether the 
word “seduction” or “debauching” is used in the 
declaration,®® it being held that an allegation that 
defendant “debauched and carnally knew” the daugh- 
ter is, according to approved forms, the proper lan- 
guage to be used in charging seduction.®? 


[§ 62] (b) Persuasion, Deception, or Other Arti- 
fice.°’ In an action by the woman seduced, in or- 
der to charge defendant with seduction, it has been 
held not necessary that the manner of accomplish- 


27. See supra § 4. 

28. Welsund  v. Schueller, 98 
Minn. 475, 108 NW 483. 

29. Kelly v. Bull, 23 U. C. QQ. B: 
(Ont.) 278: Compare Parent and 


Child § 123 text and note 35. 


[a] Reason for rule.—“We cannot 
understand why it should be nec- 
essary to aver the death of the fa- 
tther. If he be living, the defend- 
ant has ample means of availing 
himself of a defence. Unless we 
are prepared to hold that no declara- 
tion of a woman can be good, with- 
out averring either that she never 
had a husband or that her husband 
is dead, we cannot give way to de- 
fendant’s argument.” Kelly v. Bull, 
235 Ce@.-B. COnt.)) 2:78, 2:79. 


30. See supra § 27. 

31. Nickells v. Goulding, 21 U. C. 
QO, 1B. (Ont.) 366. 

32. Nickells v. Goulding, supra. 
hae Proof as to time see infra § 

34. Phillips v. Ashworth, 220 Ala. 


237, 124 S 519; Mennenga v. Mennen, 
182 Iowa 1147, 166 NW 486. 


[a] “Summer or fall of 1926” has 
been held a sufficient allegation of 
time. Phillips v. Ashworth, 220 Ala. 
23% LA45S. 519. 


35. Necessity of alleging jurisdic- 
tional facts see Pleading § 150. 

36. Phillips v. Ashworth, 220 Ala. 
237, 124 S 519. 


37. Imbecility generally see supra 
§ 20. 
38. Brunet v. Deshotels, 160 La. 


285,107 8 Lid. 


39. Brunet v. Deshotels, supra. 
40. Brunet v. Deshotels, supra. 


41. As element of cause of action 
see supra §§ 9-10, 


42. Hodges v. Bales, 102 Ind. 494, 
1 NE 692; Bell v. Rinker, 29 Ind. 
267; Gemmel v. Brown, 25 Ind. A. 


6, 56 NE 691. 


[a] Reason for rule.—‘‘The pre- 
sumption of the law is in favor of 
a woman’s chastity. . . It being 
unnecessary to prove it, it was un- 
necessary to aver it, for a plaintiff 
is not required to aver more than 
is necessary to prove.’ Gemmel v. 
Brown, 25 Ind. A. 6, 56 NE 691. 


43. Hodges v. Bales, 102 Ind. 494, 
Bae ee 692; Bell v. Rinker, 29 Ind. 


44. Swett v. Gray, 141 Cal. 83, 74 
P 551; Greenman v. O'Riley, 144 
Hee 534, 108 NW 421, 115 AmSR 


[a] An averment that defendant 
seduced plaintiff has been held in ef- 
fect a sufficient averment of chas- 
tity. Greenman v. O’Riley, 144 Mich. 
534, 108 NW 421, 115 AmSR 466. 


[b] Other allegations held suffi- 
cient.—(1) Shadix v. Browh, 216 Ala. 
516, 118 S 581. (2) An allegation 
“that at the time of the commission 
of the grievances hereinafter men- 


tioned, plaintiff Wiese hola. 
and at all times prior thereto had 
been, chaste and virtuous,” includes 


the time of the actual seduction, and 
is sufficiently definite. Swett v. 
Gray, 141 Cal. 83, 74 P6b1. 


45. Updegraff v. Bennett, 8 Iowa 
72. 


46. As element of cause of action 
see supra § 9. 


47. See supra § 9. 
48. Dowling v. Crapo, 65 Ind. 209. 


Marriage of female as affecting 
at to maintain action see supra 


49. Dowling v. Crapo, 65 Ind. 209; 
Galvin v. Crouch, 65 Ind. 56; Thomp- 
son v. Young, 51 Ind. 599; McAlpin v. 
Gremmels, 44 S. D. 873, 184 NW 4. 


[a] Allegations held sufficient.— 
Where a complaint alleges in the first 
count that plaintiff was chaste at the 
time of her seduction, and in the sec- 
ond count that plaintiff was a chaste, 
unmarried woman at the time of the 
seduction, it has been held that both 
counts sufficiently allege that plain- 
tiff was an unmarried woman. Shadix 
v. Brown, 216 Ala, 516, 113 S 581. 


50. Dowling v. Crapo, 65 Ind. 209. 


ape Updegraff v. Bennett,. 8 Iowa 


52. As element of cause of action 
See supra §§ 6-8. 

53. Peterson v. 
235, 81 P 860. 


54 Witcell v. Blackford, 6 Baxt. 
(Tenn.) 141. 


55. Witcell v. Blackford, supra. 


56. Stoudt v. Shepherd, 73 Mich. 
588, 41 NW 696. 


57. Mighell v. Stone, 175 Ill. 261, 
51 NE 906 [aff 74 Ill. A. 129]; Litton 
v. Woliver, 126 Va. 32, 100 SE 827. 


58. As element of cause of action 
see supra §§ 6, 29. 


Crosier, 29 Utah 


For later cases, developments and changes in the law see Annotations, same title and section number, 


t 
: 


§§ 62-67] 


‘ing the act, or the circumstances attending it, should 


be set out.°® <A general statement of the means 
resorted to for the purpose of seducing an unmar- 
ried woman has been held sufficient as against a de- 
murrer,°° and even as against a motion to make more 
specific. °+ 


[§ 63] (c) Promise of Marriage.*2 In an action 
by the woman seduced where a promise of marriage 
is alleged, it is sufficient without stating in direct 
terms that plaintiff relied on the promises.®°* And 
where a promise of marriage is only one of the 
means alleged to accomplish the seduction, it is not 
necessary to allege either a failure or a refusal of de- 
fendant to keep his promise,** or plaintiff’s ability 
and willingness to marry defendant.®* In an ac- 
tion by the parent it has been held improper to al- 
lege a promise of marriage.®® 


[§ 64] (d) Force.¢7 In an action by the woman 
seduced, a complaint which contains averments that, 
in addition to the other means used, the intercourse 
was had by means of coercion and compulsion, is 
not subject to demurrer.®® 


[§ 65] (8) Relationship and Loss of Service—(a) 
In General. Where the action is brought by her par- 
ent, guardian, or other relative, for the benefit of 
the woman seduced, it is not necessary to allege that 
she was the servant of plaintiff.°° In an action by 
the parent for his own benefit, either at common 
law‘® or under statute,“* the relation of master and 
servant must be alleged. An allegation that the wo- 
man seduced stood in the relation of both daughter 


59. Brown v. Kingsley, 38 Iowa 66. 
220; Bowers v. Carter, 59 Utah 249, 


202 P 1098; Peterson v. Crosier, 29 
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Parker v. Monteith, 7 Or. 277. 


[a] Reason for rule.—‘“‘Evidence of 
a promise to marry could only be of- 
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and servant to plaintiff has been held defective.*? 
Knowledge by defendant that the woman seduced 
was the servant of plaintiff need not be alleged.”* 


[§ 66] (b) Loss of Services. Ordinarily in an ac- 
tion by the parent, master or the like, where loss of 
services constitutes an essential element of the 
cause of action,** such loss of services should be 
alleged.7® But in those jurisdictions where aver- 
ment and proof of loss of service have been dis- 
pensed with by statute,7® or where code provisions 
dispense with legal fictions and feigned issues,‘* 
it is no longer necessary to allege loss of services. 


-[§ 67] (9) Damages.“® In an action by a woman 
for her own seduction it is a sufficient averment of 
damages to allege, after alleging the seduction, that 
plaintiff has been damaged by defendant in a cer- 
tain sum, for which she asks judgment.’® Aver- 
ments charging the seduction entitle plaintiff to gen- 
eral damages;°° and an express averment that the 
damages were produced by the alleged seduction has 
been held not necessary.*! But damages resulting 
from an abortion, not being the necessary result of 
the seduction, are not recoverable unless set out 
and claimed in the declaration.’ It is not neces- 
sary to make an averment of exemplary damages 
in order that a recovery of such damages may be 
had.8? Allegations in regard to the publicity given 
the’seduction by defendant are in aggravation of the 
damages.** In an action by the father, the injury 
to the parent’s feelings as a father being but one 
element in computing the damages need not be spe- 


(1) Generally. Riddle v. McGinnis, 
22 W. Va. 253; Kelly v. Bull, 23 U. 
C., Q. .B.') (Ont) 27837 (2), AY declara- 


Utah 235, 81 P 860. 


[a] “he very use of the terms 
“seduce,” ‘seduction,’ implies. the 
manner of the act. Brown vy. Kings- 
ley, 38 Iowa 220. 


[b] Allegation that defendant did 
seduce plaintiff implies that the act 
was done by fiattery, false promises, 
or some other influence, and the aver- 
ment is sufficient. Brown v. Kings- 
ley, 38 Iowa 220. 


60. McCoy v. Trucks, 121 Ind. 292, 
23 NE 93; Hodges v. Bales, 102 Ind. 
494, 1 NE 692; Rees v. Cupp, 59 Ind. 
566; Bowers v. Carter, 59 Utah 249, 
202 P 1093. 


61. Gunder v. Tibbits, 153 Ind. 591, 
55 NE 762. 


[a] Thus a complaint, alleging 
that defendant, by taking advantage 
of plaintiff's youth, loneliness, and 
ignorance, and through his maturity, 
experience, and position, seduces her 
by artifices and persuasions, contains 
a sufficient general statement of the 
means employed to effect the seduc- 
tion, and a motion to make the com- 
plaint more specific by stating the 
facts constituting such artifice and 


persuasion is properly. overruled. 
Gunder v. Tibbits, 153 Ind. 591, 55 
NE 762. 


62. As element of cause of action 
see supra §§ 7, 30. 

63. Shewalter v. Bergman, 123 Ind. 
155, 23 NE 686; McCoy v. Trucks, 121 
Ind. 292, 283 NE 93; Hodges vy. Bales, 
102 Ind. 494, 1 NE 692. 

64. Gemmill v. Brown, 25 Ind. A. 
6, 56 NE 691. 

65. Swett v. Gray, 141 Cal. 83, 74 
P 551. 

See infra, II, B, 4, b, (III), (B). 


fered as one of the means by which 
the seduction was accomplished, and 
it is not allowable to:set forth the ev- 
idence in a pleading.” Parker v. Mon- 
teith, 7 Or. 277, 284. 


67. As element of cause of action 
see supra §§ 8, 31. 


68. Hodges v. Bales, 102 Ind. 494, 
1 NE 692. 


69. Ryan v. Fralick, 50 Mich. 483, 
15 NW 561; Watson v. Watson, 49 
Mich. 540, 14 NW 489. 


70. Kaufman v. Clark, 141 La, 316, 
75 S 65, 66, LRA1917E 756 [cit Cyc]; 
Wooten v. Geisser, 9 La. Ann. 5238; 
Hahn v. Cooper, 84 Wis. 629, 54 NW 
1022; Satterwaite v. Dewhurst, 4 
Dougl. 315, 26 ECL 497, 99 Reprint 
899, 5 East 47 note, 102 Reprint 986. 


[a] Allegations held sufficient.— 
Hahn v. Cooper, 84 Wis. 629, 54 NW 
1022. 


[b] Imbecile daughter.—In an ac- 
tion by the father allegations that the 
daughter was an imbecile, on which 
account she had never been manumit- 
ted by plaintiff, over the age of twen- 
ty-one years when seduced by defend- 
ant, while in his employment, and 
that at any and all times plaintiff had 
the right to reclaim her services, 
state a good cause of action, the law 
regarding the daughter as a minor. 
Hahn vy. Cooper, 84 Wis. 629, 54 NW 
LOZ2 ae 


71. 
30 KyL 377; 


Taylor v. Daniel, 98 SW 986, 
Lee v. Hodges, 13 Gratt. 
(54 Va.) 726; Riddle v. McGinnis, 22 
W. Va. 253. See Woodward v. Ander- 
son, 9 Bush (Ky.) 624 (the relation of 
master and servant or parent and 
child must appear in the pleading). 


[a] Allegations held sufficient.— 


tion alleging that the daughter was 
under twenty-one and unmarried at 
the time of the seduction, and that 
plaintiff then was anda still is entitled 
to her attentions and services, suffi- 
ciently averred the relation of master 
and servant. Clem v. Holmes, 33 
Gratt. (74 Va.) 722, 86 AmR 793. 


72. Wooten v. Geisser, 9 La. Ann. 
523 (where the court said “the girl 
could not well be both his daughter 
and servant’). 


73. Clark v. Clark, 63 N. J. L. 1, 42 
A 770. 

Lack of knowledge as defense see 
supra § 41. 


74. See supra §§ 33-38. 


75. Anderson v. Ryan, 8 Ill. 583; 
Ryan v. Fralick, 50 Mich. 483, 15 NW 
561; Clem v. Holmes, 83 Gratt. (74 
Va.) 722, 36 AmR 793. 


76. Monahan v. Clemons, 212 Ky. 
504, 279 SW 974; Franklin v. Mc- 
Corkle, 16 Lea (Tenn.) 609, 1 SW 250, 
57 AmR 244; Hudkins v. Haskins, 22 
W. Va. 645. And see supra § 15, 


77. Anthony v. Norton, 60 Kan. 
ee 56 P 529, 72 AmSR 860, 44 LRA 
57. 


78. Damages recoverable see infra 
§§ 135-149. 


79. Gray v. Bean, 27 Iowa 221. 


80. Simons v. Busby, 119 Ind. 13, 
21 NE 451. 


81. McIlvain v. Emery, 88 Ind. 298. 
82. Zimmerman v. Smith, 14 Pa, 
Dist. 269. 


83. Verwers v. Carpenter, 166 Iowa 
273, 147 NW 742. 


84. Simons v. Busby, 119 Ind. 13, 
21, NE 451. 
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cially alleged in the declaration.*® 


[§ 68] (10) Joinder of Causes or Counts.*® In an 
action by the woman seduced a complaint which 
counts upon a single cause of action, viz., the se- 
duction of plaintiff, is not rendered double because 
among other means employed, it is alleged that de- 
fendant used force, threats, menaces, and intimida- 
tion to accomplish his purpose.*? And so a com- 
plaint in an action on the ease which charges in sep- 
arate counts the debauching of plaintiff, an assault 
and getting her with child by force and arms, and 
the enticing her away to make her a concubine of de- 
fendant, is not demurrable either as being duplici- 
tous,’ or as stating a cause of action in case and 
also in trespass,8® the enticement and assault be- 
ing mere matters of aggravation.®° In an action in 
trespass by the parent for the seduction of a minor 
daughter, a separate count may be added for abor- 
tion®! or for breaking into and entering plaintiff’s 
house for the purpose of debauching his daughter ;°? 
but where, after alleging the seduction, plaintiff al- 
leged in the same count the causing of an abortion 
at a subsequent time without averments connect- 
ing this with the original trespass, the count was held 
demurrable for duplicity.°* If the parent elects 
to bring his action on the case,°* much broader 
scope is allowable and the count is not subject to 
the same technical rules as to singleness as in tres- 
pass.°® , 


[§ 69] b. Bill of Particulars.°* In order to en- 
able defendant adequately to prepare to meet plain- 
tiff’s case the court may order that particulars of 
the time and place of the alleged seduction be giv- 
en.°? It has been held that an application for such 
particulars will be denied, unless defendant denies 
the seduction on oath®® or files an affidavit of inten- 
tion to deny.®® When the bill of particulars states 
the times and places on which plaintiff will prob- 


85. Hatch v. Fuller, 131 Mass. 574; 
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to plaintiff, she could not consent to 8. 


[§§ 67-71 


ably rely with sufficient particularity to allow de- 
fendant to deny the facts alleged, a motion for fur- 
ther and better particulars will be denied.* 


[§ 70] c. Plea-or Answer.? In an action by the 
woman seduced, previous chastity being a neces- 
sary element of plaintiff’s cause of action,’ want of 
it is not an affirmative defense, within a court rule 
providing that an affirmative defense must be plain- 
ly set forth in a notice added to defendant’s plea.* 
Where defendant attempts to deny the chastity of 
plaintiff, the answer must allege facts positively and 
not merely by insinuation.® 


[§ 71] d. Issues, Proof, and Variance. General 
rules* apply in respect of the issues, proof, and vari- 
ance in actions for seduction.’ In an action by the 
parent, the plea of not guilty puts in issue both the 
fact of seduction® and the fact that the person se- 
duced was the servant of plaintiff.2 An allegation 
that the female was the servant of the plaintiff 
must be proved and if it is shown that she was the 
servant of another the action must fail.1° Under a 
petition alleging that defendant did “unlawfully, 
willfully, wrongfully, wickedly, wantonly and ma- 
heiously seduce, debauch and carnally know” plain- 
tiff’s daughter, it is competent to show that the 
daughter was forcibly debauched by the defendant, 
in the first instance, and that thereafter she was 
induced to yield through the wiles and blandish- 
ments of the seducer.11 


Time of seduction. In an action by the woman se- 
duced it is not necessary to prove the exact date 
of the seduction as alleged.!? 


Promise to marry. Where the seduction is al- 
leged to have been committed under a promise of 
marriage, or where such promise is required by stat- 
ute, it must be shown that the necessary promise ex- 
isted at the time of the seduction.1? 


White’ v./Murtlandy 71) DM. 250; 


Phillips v. Hoyle, 4 Gray (Mass.) 568; 
Stone v. Bang, 153 Miss. 892, 122 S 
95; Lunt v. Philbrick, 59 N. H. 59; 
Fitzgerald v. Connors, 88 Vt. 365, 92 
haat Rollins vy. Chalmers, 51 Vt. 
92. 


86. 
183. 


Generally see Pleading §§ 171- 


De Haven v. Helvie, 126 Ind. 


87. 
82, 25 NE 874. 


[a] Thus a complaint charging 
that defendant, by force, threats, 
menaces, intimidation, persuasions, 
caresses, and flattering words, se- 
duced and debauched plaintiff, so that 
she became pregnant, states but a sin- 
gle cause of action, the fact that the 
plaintiff was induced to yield by force 
not being material. De Haven v. Hel- 
vie, 126 Ind. 82, 25 NE 874. 


88. Watson vy. Watson, 
540, 14 NW 489. 


89. Watson v. Watson, supra, 

90. Watson v. Watson, supra, 

91. White v. Murtland, 71 Ill. 250, 
22 AmR 100. 


[a] Reason for rule.—‘“Upon the 
plainest principles of the common 
law, if somebody else had gotten the 
girl with child, and the defendant had 
caused the abortion, whereby she be- 
came sick, and plaintiff lost her serv- 
ices, the action would lie because, as 


49 Mich. 


that any more than to the carnal in- 
tercourse.” White v. Murtland, 71 Ill. 
250, 22 AmR 100. 


92. Woodward v. Walton, 2 B. & 
Pp, N. R. 476, 127 Reprint 715. 


93. White v. Murtland, 71 Ill. 250, 
22 AmR 100. 


94. See supra § 49. 


95. White v. Murtland, 71 Ill. 250, 
2 AmR 100. 


ine Generally see Pleading §§ 885— 
8. 


97. Clark v. Treloar, (Man.) 25 
DomLR 865, 33 WestLR 173, 9 West 
Wkly 836. 


98. Thomson v. Birkley, 47 L. T. 
Rep. N. S. 700. 


99. Knight v. Engle, 61 L. T. Rep. 
NES. 8.0; 


1. Hodgson v. Bible, 9 OntWR 264, 
2. Generally see Pleading §§ 197- 


3. See supra § 10. 


4 Greenman v. O’Riley, 144 Mich. 
534, 108 NW 421, 115 AmSR 466. 


5. ‘ Kralick v. Shuttleworth, 49 Ida. 
4245 (289 P74. 


6. See Pleading §§ 1144-1211. 
7. See infra this section. 


22 AmR 100. 
9. White v. Murtland, supra. 


[a] In England it has been held, 
however, that in order that defendant 
may question the existence of the re- 
lationship of master and servant it 
must be pleaded specially that the re- 
lation does not exist. Torrence v. 
Gibbons, 5 Q. B. 297, 48 ECL 297, 114 
Reprint 1261; Salter v. Walker, 21 L. 
T. Rep. N. S. 360. Contra Holloway 
Ve Abell, 7 Co &sPy b28).32) BO (ee, 
173 Reprint 233. 


10. Carr v. Clarke, 2 Chit. 260, 18 
ECL 623. 


11. Owens v. Fanning, (Mo. A.) 
205 SW 69. 
12. Mennenga v. Mennen, 182 Iowa 


1147, 166 NW 486; Breiner v. Nugent, 
136 Iowa 322, 111 NW 446; Heggie v. 
Hayes, 141 Tenn. 219, 208 SW 605, 3 
ALR 150. 


[a] Reason for rule.—The exact 
alleged date of the seduction is not in 
itself material to the woman’s right 
of action, the wrong charged being 
seduction and not merely seduction on 
the particular date claimed by her, 
although the date is proper matter of 


evidence. Mennenga v. Mennen, 182 
Iowa 1147, 166 NW 486. 
13. Rockwell v. Day, 101 Wash. 


580, 172 P 754. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Wifehood. In an action for breach of promise and 
for seduction, brought by the woman seduced, who 
had been previously married, but who failed to trav- 
erse defendant’s answer alleging the previous mar- 
riage by showing a divoree, a decree of divorce from 
plaintiff’s previous husband was nevertheless admis- 
sible.14 


[§ 72] 6. Evidence'*—a. Presumptions and Bur- 
den of Proof!°—(1) Enticement. In an action by 
the woman seduced, in the absence of evidence of 
foose behavior on her part, the presumption is that 
there was enticement on the part of defendant,*? 
and the burden of showing that plaintiff cannot suc- 
ceed on the ground that she was at least equally mor- 
ally guilty is on defendant.1§ 


[§ 73] (2) Status and Character of Woman—(a) 
Age. Where the parent has no right of action un- 
less the seduced daughter was under age,!® the bur- 
den is on the parent to establish the fact that the 
daughter was under age at the time of her seduc- 
tion.?° 

[§ 74] (b) Celibacy.2t In an action by the wo- 
man seduced she must prove that she was unmar- 
ried at the time of the alleged seduction.?? 


[§ 75] (c) Chastity. In an action by the woman 
seduced, chastity being an element of the cause of 
action,?* in accordance with the general rule,?* in 
the absence of any evidence to the contrary, the 
presumption of Jaw is in favor of her chastity,?® 
and the burden of showing unchastity is on defend- 
ant.2® It has been held, however, that the pre- 
sumption is not absolute.?’ It is attended by a pre- 
sumption that judgment and discretion come with 
age and experience, and that a woman so fortified 
will not readily yield to the wiles of a seducer.?® 
Even where the female has been unchaste, there may 
be a presumption of reformation after a reasonable 
time has elapsed.?° 


In an action by parent for seduction of minor 


14. Wilson v. Prettyman, 195 Iowa 
598, 192 NW 413. 


{a] Thus the fact that the seduc- 
tion was alleged to have occurred on 
October 1, 1915, whereas the proof 
tended to show that it occurred in 26. 


[eit Cyve}lis 


to prove the case laid in the declara- 
tion. Heggie v. Hayes, 141 Tenn. 
219, 208 SW 605, 3 AI-R 150. 


15. Impeachment of woman as wit- 27. 
ness see Witnesses [40 Cyc 2555 et | 580, 172 P 754. 
seq]. 28. 


16. Generally see Evidence §§ 13- 29. 
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tleworth, 49 Ida. 424, 289 P 74, 80 
Robinson v. Powers, 129 
Ind. 480, 28 NE 1112; 
Brown, 25 Ind. A. 6, 56 NE 691; Rock- 
well v. Day, 101 Wash. 580, 172 P 754, 


Kralick v. 
September, 1912, will not support the| Ida. 424, 289 P 74. 
contention that there is no evidence | Brown, 216 Ala. 516, 113 S 581 (where 
the court approved an 
stating that the burden is on plain- 

tiff on the question of chastity).’ 35. 


Rockwell v. Day, 


Rockwell v. Day, supra. 


Kralick v. Shuttleworth, 49 


88. Ida. 424, 289 P 74. 
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daughter, the chastity®° or reputation for chastity ,?* 
of the woman will be presumed. 


[§ 76] (3) Relation of Master and Servant®?— 
(a) Woman under Age. In an action by the parent, 
or a person standing in loco parentis, for the seduc- 
tion of a woman under age, there has been held to 
be a conclusive presumption of the existence of the 
relation of master and servant where it is shown 
that plaintiff, at the time of the seduction, was en- 
titled to the woman’s services,** even though at the 
time of the seduction she may have been in the ac- 
tual service of another.*+ 


[§ 77] (b) Woman of Full Age. It has been held 
that where the daughter is living in her father’s 
house as a member of his family at the time she 
attains her majority, rendering him services from 
which the relation of master and servant may be im- 
plied, this relation is presumed to continue to exist 
between them until she is emancipated from all con- 
trol on the part of her father;*® and this relation 
is not terminated by a mere temporary absence from 
her father’s home with the present intention on her 
part of returning there.*® 


[§ 78] (4) Loss of Services. Where a parent sues 
for the seduction of a daughter, while she actually 
or constructively resides in his family,?7 or where 
she is under age,*® or where a person standing in 
loco parentis brings the action for seducing a wo- 
man residing with him,?° the loss of service will be 
presumed. Neither evidence of that fact*® nor the 
fact that the parent would have used the female’s 
services 1f she had not been disabled‘! is required. 
It has been said, however, that the rule may be 
otherwise in a suit by a master for the seduction of 
his servant.*? 


[§ 79] (5) Pregnancy and Birth of Child. In an 
action by the parent where pregnancy and birth of 
a child are alleged, the parent thus assumes the bur- 


see supra §§ 16-18, 33-38. 


33. Barbour v. Stephenson, 32 Fed. 

Snider v. Newell, 132 N. C. 614, 
44 SE 354; Hudkins v. Haskins, 22 
W. Va. 645; Riddle v. McGinnis, 22 


Gemmill v. 66; 


Shuttleworth, 49] W. Va, 253. 
But see Shadix v. 34. 


Snider v. Newell, 132 N. C. 614, 


v : 44 SE 354; Riddle v. McGinnis, 22 W. 
instruction Va. 253. 


Iowa.—Dodd v. Focht, 72 Iowa 
579, 34 NW 425. 


Hae J.—Wert vy. Strouse, OE Ne a5 aL, 


Tenn.—Parker v. Meeks, 3 Sneed 29. 
Va.—Clem v. Holmes, 33 Gratt. (74 


101 Wash. 


17. Gibson v. Rabey, 9 Alta. L.| 30. Dwire v. Stearns, 44 N. D. 199,| V@-) 722, 36 AmR 793, 
409. 172 NW 69. W. Va. Bi iki aees v. Haskins, 22 W. 

18. Gibson v. Rabey, supra. [a] Thus in an action for de-| Va. 645 

bauching a woman of seventeen years, i A . 
es See supra §§ 16-20. ihe court sald: UTheddes tnat ay pres 36. Hudkins v. Haskins, supra. 
Tillotson y. Currin, 176 N. C.| sumption must be indulged in that a 37. Anderson v. Ryan, 8 Ill. 583. 

473, 97 SE 395. girl of that age is not virtuous and| See also supra § 387. 

21. As element of cause of action | chaste shocks both the sense of jus- 38. Tillotson v. Currin, 176 N. C. 


see supra § 9. 


22. Breiner v. Nugent, 
322, 111 NW 446; Hyatt v. McCoy, 
194 N. C. 25, 27, 138 SE 405 Peit ‘Cyc. 


23. See supra § 10. 
24. See Evidence § 77. 31. 


Batchddizis. Brown, 216 Ala, b16,\°% °°" 
113 S 581 [cit Cyc]; Kralick v. Shut- 32. 


tion see supra § 


tice and good morals. 
the presumption of chastity should 
136 TIowa]|and it does obtain.” 
44 N. D. 199, 172 NW 69. 


Chastity as element of cause of ac-|lotson v. Currin, 176 


Silva v. Mills, 47 R. I. 1938, 131 41. 


As element of cause of action 42. 


In such actions 479. 97 SE 295. 


Dwire v. Stearns, 39. 


See also supra § 34. 
Anderson v. Ryan, 8 Ill. 583. 


40. Anderson v. Ryan, supra; Til- 
boy N. C. 479, 97 SE 


Reutkemeier v. Nolte, 179 Iowa 
342, 161 NW 290, LRA1917D 2738. 


Anderson v. Ryan, 8 Ill. 583. 
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den of proving acts which had those results.** 


[§ 80] (6) Paternity of Child. In an action by 
the woman seduced, where it appears that plaintiff 
was pregnant at the time of her marriage and de- 
fendant denies that he had sexual intercourse with 
her and avers that her present, husband is the fa- 
ther of her child, the burden of establishing that 
her husband did not have intercourse with her prior 
to their marriage is on plaintiff,** because of the 
presumption in favor of the legitimacy of children 
born during wedlock.*® 


[§ 81] b. Admissibility#*°—(1) In General. The 
general rules as to the admissibility of evidence in 
civil actions** are applicable to actions for seduc- 
tion.*® In an action by the woman seduced the 
fact that plaintiff did or did not make complaint 
of defendant’s alleged conduct is not admissible.*® 


[§ 82] (2) Personal Relations of Parties; Op- 
portunities for Intercourse. In an action by the 
woman seduced, it is competent to permit plaintiff 
to show the intimacy of defendant with her;°° to 
show that she and defendant were together during 
the time in which she alleges that he seduced her,®°’2 
to show that they were in a place where it was like- 
ly that sexual intercourse would take place,°! and 
to show the general line of defendant’s conduct.®? 
Continuous acts of intercourse resulting from the 
false promise or artifices may be shown.®? Where 
plaintiff, for the purpose of breaking off-her illicit 
connection with defendant, leaves the state for some 
months, and after her return resumes her former re- 
lations with him, evidence as to the relations of 
the parties before her departure is admissible to 
show the control defendant exercised over her, and 
the manner in which he acquired it.°4 In action by 
parent the whole of defendant’s intercourse with 
the female,®* and all the circumstances of the case,** 
are to be regarded as an entire transaction and are 
admissible in evidenge. Accordingly, evidence is 
admissible to show the mutual relations of the par- 


43. Ruocco vy. Logiocco, 104 Conn. 
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54. Baird v. Boehner, 77 Iowa 622, 


ee ol aes 
: ¥ — ay 


[§§ 79-84 


ties not only prior to,®7 but subsequent to°® the al- 
leged seduction. It may also be shown in what 
manner and on what terms, defendant visited plain- 
tiff or plaintiff’s daughter, and the family.®® And as 
indicating the relations and confidence existing be- 
tween the daughter’s father and defendant, evi- 
dence that the latter used his influence in securing 
the former an office is competent.®® 


Admissions made by defendant tending to show 
his intercourse and relations with the woman seduced 
are competent. 


Negative evidence. In accordance with the gen- 
eral rules as to the admissibility of negative evi- 
dence,®? the testimony of a witness that he had nev- 
er seen the defendant with the woman seduced is 
properly excluded.® 


[§ 83] (3) The Sadactiods= (at In General. In 
an action by the woman seduced, while the exact 
date of the seduction as alleged may not be mate- 
rial,°* such alleged date is a proper matter of evi- 
dence.*® In an action by the parent it is proper 
to show the means used to corrupt the girl’s mind 
and the circumstances under which she was se- 
duced.*® Matters which are the natural conse- 
quence of the seduction,®** such as expressions by the 
female indicating pain or illness,®* and which at- 
tend and give color to it are admissible,®® and it is 
not necessary that they should all occur before suit 
brought.7° The rule that a judgment in a criminal 
prosecution is not relevant in a civil action for the 
same act?! does not affect the admissibility of evi- 
dence on behalf of defendant to show that he was 
charged in a erlminal prosecution with contributing 
to the moral delinquency of the female, and not with 
seduction.’? 


[§ 84] (b) Promise of Marriage.** In an action 
by the woman seduced it has been held that it may 
be shown that she yielded to defendant’s solicita- 
tions under a promise of marriage;** and, even 


556, 95 P 330. 


Clendening, 1 


585, 134 A 73. 42 NW 454. 
44. Hopkins vy. Mathias, 66 Iowa 55. Thompson vy. 
Soo; aouUN We 732. Head (Tenn.) 287. 
45. Hopkins v. Mathias, supra, 


Presumption of legitimacy from 
birth during wedlock see generally 
Bastards § 6 


46. In criminal prosecution for se- 
duction see infra §§ 199-220. 


Proof of inconsistent or contradic- 
tory statements see Witnesses [40 Cyc 
2687-2764]. 


47. See Evidence §§ 89-1729. 

48. See cases infra §§ 82-106. 

49. Phillips v. Ashworth, 220 Ala. 
237, 124 S 519. 


50. Shewalter v. Bergman, 123 Ind. 
155, 23 NE 686; Rabeke v. Baer, 115 
Mich. 328, 73 NW 242, 69 AmSR 567. 


50%. McCoy, vs Trucks, 121 Ind. 
292,23 NE: 93. 

51. McCoy v. Trucks, supra. 

52. Shewalter v. Bergman, 123 Ind. 
155, 23 NE 686. 


53. Shewalter v. Bergman, supra; 
McCoy v. Trucks, 121 Ind. 292, 23 NE 
93; Breiner v. Nugent, 136 Iowa 322, 
111 NW 446. 


56. Thompson vy. Clendening, 
pra, 


57. Stoudt v. Shepherd, 73 Mich. 
588, 41 NW 696. 


[a] Acts of familiarity, including 


su- 


kissing and embracing, and other 
things of a similar nature may be 
shown. Watson v. Watson, 58 Mich. 


507, 25 NW 497. 


58. Russell v. Chambers, 31 Minn. 
54, 16 NW 458. 


[a] Evidence of matters occurring 
after woman was of full age may be 
admissible to illustrate and explain 
what took place while the female was 
under age. Keller v. Donnelly, 5 Md. 
Pilate 


59. Herring v. Jester, 7 Del. 66. 
Promise of marriage see infra § 84. 
60. Fox vy. Stevens, 13 Minn, 272. 


61. .Badder v. Keefer, 91 Mich. 611, 
52 NW 60. 


62. See Evidence § 94. 


63. Anderson vy. Aupperle, 51 Or. 


Hae), 


[a] Thus the testimony of a wit- 
ness who had lived across the street 
from plaintiff’s home for four years 
and had been well acquainted with 
plaintiff and her granddaughters, who 
lived with her, for over two years, 
that he had never seen defendant with 
the granddaughter seduced, was prop- 
erly excluded. Anderson v. Aupperle, 
51 Or. 556, 95 P 330. 


64 See supra § 56. 
65. Mennenga v. Mennen, 182 
Iowa 1147, 166 NW 486. 
81 Barb. (CN: 


66. Bracy v. Kibbe, 
Yi. aero. 


67. Hewitt v. Prime, 21 Wend. (N. 
YS 


68. Hatch v. Fuller, 131 Mass. 574. 
69. Hewitt v. Prime, 21 Wend. (N. 
79. 


70. Hewitt v. Prime, supra. 

71. See Judgments § 1387. 

72. Bishop v. Webster, 
771, 153 SE 8382, 155 SE 828. 

73. As element of cause of action 
see supra §§ 7, 


74 Badder v. Keefer, 
611, 52 NW 60. 


154 Va. 


91 Mich. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 84-87] 


where she knew that defendant was a married man, 
his expressed desire for and promise of marriage 
when he could obtain a divorce, may be competent as 
giving color of truth and honesty to his protestations 
of love and affection.7> As bearing on the ques- 
tion of whether the woman yielded because of a 
promise of marriage, defendant may show that short- 
ly after the alleged promise she indulged in sexual 
intercourse with other men.7® Jn an action by the 
parent it has been held in some jurisdictions that a 
promise of marriage is admissible,”7 but the weight 
of authority seems to be to the contrary;*8 and in 
the application of either the former’® or latter®® 
of these rules it is immaterial whether the promise 
was made before or after the seduction. Even in 
jurisdictions where the promise of marriage is not 


admissible, it has been held that plaintiff, in show- ' 


ing the circumstances under which the seduction took 
place, may prove that defendant was paying his 
addresses in an honorable way,®! but not that he 
visited the woman with the view of marriage.’? 
The promise of marriage has also been admitted to 
explain the conduct of the woman where she is 
charged with making improper advances to defend- 
ant.®3 


[§ 85] (4) Character and Conduct of Parent and 
Family**—(a) In General. In an action by the par- 
ent of the girl seduced, while it has been held that 
the general character and standing of plaintiff and 


75. Wiley v. Fleck, 189 Iowa 614, 
178 NW 410. 


76. Gardner v. 
362, 227 NW 902. 


Boland, 209 Iowa 


Eng.—Dodd _ v. 
519, 


SEDUCTION 


such a promise was made in order 
to accomplish the seduction). 


Vt.—Haynes v. Sinclair, 23 Vt. 108. 


170 Reprint 1467; 


Woes ele e 


his family in the community is not admissible in the 
absence of evidence of bad character,*®® the weight 
of authority is that the general character and con- 
duct of plaintiff and his family are admissible as 
being relevant on the question of damages.8* How- 
ever, the bad reputation of a particular member of 
the family, other than that of plaintiff or the wo- 
man seduced, cannot be shown.8? To justify evi- 
dence of the bad reputation of the parent in general, 
or in a particular respect, it must first be shown that 
the sensibilities of the parent are less acute, and 
that the society and affections of a virtuous daughter 
are to him less valuable than to other men.’8 Evi- 
dence merely tending to show the parent’s absence 
of filial affection for his own mother is not admis- 
sible.®? 


[§ 86] (b) Profligate Character and Dissolute 
Habits of Parent. In an action by the parent his 
profligate character and dissolute habits may be 
shown,®° but the cases are not in harmony as to 
whether it can be done by introducing evidence of 
his general reputation only,®! or by showing partic- 
ular instances.°? 


[§ 87] (c) Negligence or Indifference of Parent. 
In an action by the parent, while evidence of careless 
indifference on the part of the plaintiff is not ad- 
missible to defeat recovery,®* it may be admissible 
in mitigation of damages.°* It has been held not 


82. Herring v. Jester, 7 Del. 66. 
eee Robinson v. Burton, 5 Del. 
Norris, 38 Campb. 84. “Character” and “conduct” as 
Tullidge v.|/ Synonymous see Conduct 12 C. J. p 


77. U. S.—Mudd v. Clements, 17 
F. Cas. No. 9,900, 3. Cranch €,-C; 3. 


Ill.—Mighell v. Stone, 175 Ill. 261, 
51 NE 906 [aff 74 Ill. A. 129]; Mains 
v. Cosner, 62 Ill. 465. 


Or.—Parker v. Monteith, 7 Or. 277. 


Pa.—Phelin v. Kenderdine, 20 Pa. 
354, 


Va.—White v. Campbell, 13 Gratt. 
(54 Va.) 573. 


[a] Reason for rule.—‘‘The evi- 
dence was admissible, because tend- 
ing to show that: the defendant 
sought the society of the plaintiff's 
daughter under the pretense of hon- 
orable motives, and that the illicit 
intercourse was, therefore, the result 
of seduction on his part in the strict 
sense of the term.” Mains v. Cosner, 
62 Ill. 465 [quot Mighell v. Stone, 
175 Tl. 261, 51 NB 906 (aff 74 Ill. 
AS 129)4- 


78. Ala.—Drish v. 
Stew. 266. 


Del.—Herring v. Jester, 7 Del. 66. 
But see Robinson v. Burton, 5 Del. 
335 (holding that where the promise 
of marriage is an aggravation of the 
circumstances under which the se- 
duction was effected, such promise 
may be shown). 


Mo.—Comer v. Taylor, 82 Mo. 341. 


N. J.—Kip v. Berdan, 20 N. J. L. 
239. 

N. Y.—Whitney v. Elmer, 60 Barb. 
250; Brownell v. McEwen, 5 Den. 
367; Gillet v. Mead, 7 Wend. 193, 
22 AmD 578; Foster v. Schofield, 
1 Johns. 297. But see Ayer v. Col- 
grove, 81 Hun 322, 30 NYS 788 (hold- 
ing that while it may not be mate- 
rial or competent to prove that there 
was an existing contract of marriage 
between the defendant and the fe- 
male, it was proper to show that 


Davenport, 2 


Wade, 3 Wils. 18, 95 Reprint 909. 


Can.—Leroux v. Schnupp, 15 Ont. 
L. 91, 10 OntWR 617. 


Compare Stevenson v. Belknap, 6 
Iowa 97, 71 AmD 392 (where it was 
held that while ‘no evidence can be 
given of such promise either as the 
basis of the action, or the measure 
of damages .. . plaintiff may give 
in evidence the terms on which de- 
fendant visited his house, and that 


he was paying his addresses to the’ 


daughter under the promise, and with 
the intention of marriage’). 


[a] Reason for rule.—‘‘The ground 
of action by the father is the loss 
of service of the child by reason of 
the sickness and inability to labor 
induced by her pregnancy. It iS man- 
ifest that whether there had been 
a promise of marriage, or not, is 
wholly immaterial to any question le- 
gally pertinent to the ground of ac- 
tion, or the amount of damages sus- 
tained by the sickness.” Whitney v. 
Himer, 60 Barb. CN. Y¥.) 250. 


79. White v. Murtland, 71 Ill. 250, 
22 AmR 100 (an agreement to marry 
after defendant discovered that the 
female was in a family way was ad- 
missible in aggravation of damages). 


80. Berdan, 20 N., J. TL. 
239. 


81. Iowa.—Stevensoyn v. 
6 Iowa 97, 71 AmD 392. 


Mo.—Comer v. Taylor, 82 Mo. 341. 


N. H.—Davidson v. Goodall, 18 N. 
H. 423. 


N. Y.—Brownell v. McEwen, 5 Den. 
367. 


Eng.—Dodd v. Norris, 
519, 170 Reprint 1467; 


Kip v. 


Belknap, 


3 Campb. 
Elliott v. 


Nicklin, 5 Price 641, 146 Reprint 719. 


412 text and note 68. 


Competency to testify as to char- 
acter or reputation see Witnesses [40 
Cye 2198]. 


85. Haynes v. Sinclair, 23 Vt. 108. 
a Ind.—Hill v. Wilson, 8 Blackf. 


N. C.—McAulay v. Birkhead, 35 N. 
Cig 285555 Aimer 


Meera ames ee v. Sherrick, Wright 


Pa.—Wilson v. Sproul, 8 Penr. & 


W. 49. 


Tenn.—Thompson vy. Clendening, 1 
Head 287. 


87. Thompson vy. Clendening, su- 
pra. 
88. Dain v. Wyckoff, 18 N. Y. 45, 


72 AmD 493. 
89. Grider v. Dent, 22 Mo. 490. 
90. Thompson v. Clendening, 1 


Head (Tenn.) 287; Reed v. Williams, 
5 Sneed (Tenn.) 580, 73 AmD 157. 


91. Thompson vy. Clendening, 1 
Head (Tenn.) 287; Reed v. Williams, 
5 Sneed (Tenn.) 580, 73 AmD 157. 


{a]| That plaintiff had had a ve- 
nereal disease sometime before the 


seduction of his daughter is not ad- 
missible. Reed v. Williams, 5 Sneed 
(Tenn.) 580, 78 Amb 157. 
none Robinson yv. Burton, 5 Del. 
93. Zerfing v. Mourer, 2 Greene 
(lowa) 520. 
94. Zerfing v. Mourer, supra; 


Rumler” vo (Gantt, Lou esa Ca wicemd as 
SE 581 [quot Cyc]. 


[a] Evidence held inadmissible.— 
In an action for seduction of plain- 


competent to prove that plaintiff was notified of 
the fact that defendant’s parents objected to him 
keeping company with the woman seduced, where 
such objection was based on defendant’s youth and 
indiseretion.°> The rule is otherwise, however, if 
plaintiff was warned against defendant’s bad habits 
or debased character.®® 


[§ 88] (d) Invalidity of Parent’s Marriage. In 
an action by the parent, evidence that the marriage 
between him and the reputed mother of the girl was 
void is competent, both on the issue of right ‘to serv- 
ices of the daughter®* and on the question of the 
measure of damages.°§ 


[§ 89] (5) Character and Conduct of Woman®?— 
(a) In General. Both in an action by the woman 
seduced! and in an action by the parent? or master 
of the seduced woman® evidence of the good char- 
acter of the woman has been held inadmissible, un- 
less her character is attacked by defendant. Where, 
however, her character is attacked, it has been held 
in an action by the parent that her general good 
character may be shown,* and where defendant at- 
tempts to show her previous bad character in the 
community where the seduction took place, plaintiff 
may show her good reputation in the place where she 
formerly lived. Evidence of her uniform good con- 
duct has been held inadmissible in answer to evi- 


tiff’s daughter, 


SEDUCTION 


[§§ 87-90 


dence that she permitted improper liberties.© In 
an action in behalf of the woman seduced, the ques- 
tion whether her sister, who also lived in plaintiff’s 
family, objected when the seduced sister went with 
other men than defendant, is immaterial.* 


~[§ 90] (b) Chastity’—aa. In General. In an ac- 
tion by the seduced woman her want of chastity® 
may be shown by general reputation,'® and in some 
jurisdictions by specifie acts,11 including unchaste 
conduct and immodest remarks,” for the purpose 
of mitigating the damages;12 and in some jurisdic- 
tions as tending to show that she was not seduced.!# 
The competency of such evidence does not depend 
upon whether defendant or the public had knowl- 
edge of the acts of unchastity;1° but evidence as to 
whether she was a quiet girl or whether she was rude 
is inadmissible on the question of chastity.1® 


So in actions by parent or master want of chastity 
on the part of the woman alleged to have been se- 
duced may be shown by general reputation,!? and 
also, in some jurisdictions, by specific acts.18 Such 
evidence is admissible in mitigation of damages,® 
but not for the purpose of defeating the action.?° 
It has been held that it is not proper to inquire into 
the character of the woman for chastity unless the 
parent demands damages for injury to his feelings 


evidence that plain-/|Y.) 273; Haynes v. Sinclair, 23 Vt.{ Hun 498; Hogan v. Cregan, 29 N. 
tiff’'s wife was absent ns Be pede oo 160, Bamfield v. Bisa 1 Campb. |} Y. Super. 138 
that plaintiff and his two daughters eprint Z 2 ‘ 
lived together, that plaintiff was 8. Brae) vemabwe 231" BALbieON ygpa—Kenderaine v. Phelin, 1 Phila. 
away during the day, and that young Y.) 273; ‘Wilson Vv Sproul 3 Penr. 
men lodged at the house, and that : 2 : g r Va.—Fry y. Leslie, 87 Va. 269, 12 


& W. (Pa.) 49. 


another daughter of plaintiff yes se- Piftee Hudecn ep bene SE 671. 
duced during such time is inadmis- “ ate Vv. Eiill, : A r hike 
sible to show negligence of plain-| ECU 68, 171 Reprint 1119. e520 AeA v. Smith, 92 Wis. 76, 
tiffs ourgee veirose,, 19\.R. 154382, 5. Milliken v. Long, 188 Pa. 411, 6. 
37 A 9. 41 A 540. g.—Verry v. Watkins, 7 C. & P. 
95. Mains v. Cosner, 62 Ill. 465.| 6, Zitzer v. Merkel, 24 Pa. 408. 308, "32 ECL 628, 173 Reprint 137. 
[a] Reason for rule.—If the of- 7. Anderson v. Aupperle, 51 Or. [a] Thus (1) evidence may be in- 


fer had been to prove that the plain- 
‘tiff had been warned against the de- 
fendant on account of his bad habits 
or profligate character, the evidence 
would have been admissible. But the 


556, 95 P 330. 


character for 


8. Cross references: 
Impeachment of witness by showing 
chastity see Wit- 


troduced in mitigation of damages to 
prove that before defendant’s connec- 
tion with plaintiff's daughter she had 
connection with another man. Wan- 
dell v. Edwards, 25 Hun (N. Y.) 498. 
(2) Evidence of a hack-driver driving 


proposed proof was not of that na- 
ture, and the defendant did not of- 
fer to show that his parents had di- 
rectly stated to the plaintiff that they 
were opposed to any intercourse be- 
tween their son and his daughter, 
but only that he had been in some 
way notified that such was the fact. 
Mains v. Cosner, 62 Ill. 465. 


96. Mains v. Cosner, supra. 

97. Howland v. MHowland, 114 
Mass. 517, 19 AmR 381. 

98. Howland v. Howland, supra. 


99. “Character” and “conduct” as 
synonymous see Conduct 12 C. J. p 
412 text and note 68. 


Competency of witness to testify 


as to character or reputation see 
Witnesses [40 Cyc 2198]. 
1. Ferguson v. Moore, 98 Tenn. 


342, 39 SW 341. See Bell v. Rinker, 
29 ‘Ind. 267 (character for chastity 
ean neither be attacked nor sustained 
by proof of specific acts). But see 
Collard v. Armstrong, 6 Alta. L. 187, 
192 (“The evidence of good char- 
acter was that of the personal knowl- 
edge of the witness with regard to 
the plaintiff and not her general rep- 
utation, which perhaps is the only 
evidence of character which is prop- 
erly excluded’). 


PE bLaACyuVe Lip be, ola barb. GN; 


nesses [40 Cyc 2605]. 
Improper conduct and immodest re- 
marks of female see infra § 93. 
Want of chastity: 
After seduction see infra § 92. 
As defense see supra §§ 10, 32. 


9. As element of cause of action 
See Supra § 10. 


10. Kralick v. 
Ida. 424, 289 P 74. 


11. Gemmill v. Brown, 25 Ind. A. 
6, 56 NE 691. 


12. See infra § 93. 


13. Kralick v. Shuttleworth, 49 
Ida. 424, 289 P 74; Gemmill v. Brown, 
25 Ind. A. 6, 56 NB 691. 


14. Gemmill v. Brown, supra. 


15. luove v., dfasoner, 6 Baxt; 
(Tenn.) 24, 32 AmR 522 [overr Lea 


ona 


v. Henderson, 1 Coldw. (Tenn.) 146]. 
16. Badder v.. Keefer, 91 Mich. 
611, 52 NW 60. 


17. Drish ¥. Davenport, 2 Stew. 
(Ala.) 266; Carder v. Forehand, 1 
Mo. 704, 14 AmD 3817; Coon v. Mof- 


Shuttleworth, 49 


fet, 3 N. J. Ll. 583, 4 AmD 392; Reed 
v. Williams, 5 Sneed 580, 78 AmD 
eB ite 

18. Conn.—Mott v. Goddard, 1 
Root 472. 


N. Y.—Wandell v. Edwards, 25 


the woman, in company with a man 
other than defendant around the town, 
without stopping anywhere, and with 
the hack eurtains closed, is admissible 
to show prior unchastity, and also the 
fact of her being seen with a dissolute 
woman to enter rooms kept by young 
men who did not have any place of 
business there. Stewart v. Smith, 92 


Wis. 76, 65 NW 736. 
19. Ala.—Drish* v. Davenport, 2 
Stew. 266. 


Ark.—Simpson v. ee 54 Ark. 
404, 16 SW 4, 26 AmSR 5 


Conn.—Mott v. Goddard, 1 Root 472. 
She caaRA ee v.  Burton,, 5; ‘Del: 


Mo.—Carder vy. Forehand, 1 Mo. 


704, 14 AmD 317. 


N. Y.—Wandell v. Edwards, 25 Hun 
498; Hogan v. Cregan, 29 N. Y. Super. 
138. 


Pa.—Kenderdine vy. Phelin, 1 Phila. 
343. 

Wis.—Stewart v. Smith, 92 Wis. 76, 
65 NW 736. 


e.—Verry v.. Watkins, 7 Ci S&P 
308. m33 ECL 628, 173 Reprint 137. 


20. Kenderdine V; Phelin, 1 Phila. 
(Pa.) 343. 


‘For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 90-95] 


and the reputation of his family.?? 


[§ 91] bb. Testimony of Woman. Both in actions 
by or on behalf of the woman seduced?” and in ae- 
tions by the parent?* it has been held that the wo- 
man cannot be required to testify for the purpose of 
showing her bad character as to acts of unchastity 
or illicit connection with other men. The reason for 
the exclusion of such evidence has been based in 
some eases on the ground that it would tend to in- 
criminate the woman? or expose her to public ig- 
nominy;*° in others, that character cannot be at- 
tacked by proof of specific acts;?° -and in still oth- 
ers that permitting the evidence would be against 
public policy as having a tendency to discourage the 
action brought by the injured parent?’ and would 
often lead to perjury.?§ 


[§ 92] (c) Bad Character after Seduction. Both 
in actions by the woman seduced?® and in actions by 
the parent®°® evidence of specific acts of unchastity 
on the part of the woman*? or general bad character 
after the seduction®? are admissible. 


[§ 93] (d) Improper Conduct and Immodest Re- 
marks of Woman. In actions by the woman seduced 
it has been held that evidence tending to show im- 
pure conversation and improper and familiar assocei- 


e127 (Wallace, v. “Clark; 2 
(Tenn.) 93,5 AmD 654. 


22. Smith vy. Yaryan, 69 Ind. 445,] | = 
35 AmR 232; Clifton v..Granger, 86 COE. 
Iowa 573, 53 NW 316. But see Kes- 
selring v. Hummer, 130 Iowa 145, 106 
NW 501 (holding that where plaintiff 
alleged the birth of a child on Jan. 
14, 1904, in aggravation of damages, 


Overt. 
the defendant, 


chaste woman. 
tion, 


SEDUCTION 


time she yielded to the embraces of 
her subsequent down- 
fall cannot affect her 
Her subsequent conduct does 
not tend to prove that when the de- 
fendant seduced her she was not a 
Her ruined reputa- 
if it followed the seduction, may 
well be attributed to the defendant’s 


(ticieel soe 


ation with men is competent as tending to establish 
a want of virtue;** and so in actions by the parent 
it has been held that evidence of wanton acts or 
loose conduct,** although not amounting to unchasti- 
ty,?5 is admissible in mitigation of damages;** but 
evidence of mere immodest remarks not connected 
with any immoral act is not admissible,** nor is the 
mere introduction by her to her parents, of a person 
other than the defendant as her husband, admissi- 
ble,?8 and evidence that the woman swore is inad- 
missible, since this does not ergata indicate a 
lewd character.?® 


[§ 94] (6) Character and pee of Defend- 
ant4°—(a) In General. In an action by the woman 
seduced evidence of the general character of de- 
fendant*! or his general reputation for chastity*? 
has been held inadmissible in the absence of an at- 
tempt to impeach it.4® So, in an action by the par- 
ent** or person in loco parentis,*® it has been held 
in some jurisdictions that the character of defendant 
is not a proper subject of inquiry, while in other 
jurisdictions it has been held that ‘defendant mav 
show that his general reputation for chastity is 
good.*® 


[§ 95] (b) Association with Other Women. In 
an action by the woman seduced, evidence that de- 


37. Fry v. Leslie, 
SE 671. 


[a] Reason for rule.—‘Such evi- 
dence being too remote, and, therefore, 
incapable of affording any safe or 
reasonable presumption as to the 
point involved in the issue, which is 
the previous chastity of the female, 
and not merely whether she was of a 


87 Va. 269, 12 
right to re- 


and testified that it was begotten of 
defendant April 12, 1903, plaintiff was 
properly required to testify whether 
she had not had intercourse with 
another person in the latter part of 
May and the first part of June 1903). 


23. Ind.—Shattuck v. Myers, 13 
Ind. 46, 74 AmD 236. 


. J.— Vaughn y. Perine, 3 N. J. L. 
128) “4 AmD 411. 


Pa.—Hoffman v. Kemerer, 44 Pa. 
452. 
Tenn.—Reed v. Williams, 5 Sneed 


580, 73 AmD 157. But see Love v. Ma- 
soner, 6 Baxt. 24, 32 AmR 522 (in ab- 
sence of statute making fornication 
a criminal offense). 


Eng.—Dodd vy. Norris, 3 Campb. 519, 
170 Reprint 1467. But see Andrews v. 
Askey, 8 C. & P. 7, 34 ECL 578, 173 
Reprint 376; Verry v. Watkins, 7 C. 
& P. 308, 32 ECL 628, 173 Reprint 137 
(in both of which cases it was held 
that the female might be questioned 
as to particular acts of unchastity). 


24. Clifton v. Granger, 86 Iowa 573, 
53 NW 316; Reed v. Williams, 5 Sneed 
(Tenn.) 580, 73 AmD 157. 


25. Brown v. Kingsley, 
220; Vaughn v. Perine, 3 N. J. L. 
4 AmD 411. i 

26. Smith v. Yaryan, 69 Ind. 445, 


85 AmR 232; Hoffman v. Kemerer, 44 
Pa. 452. 


27. Vaughn v. Perrine, 3 N. J. L. 
299, 4 AmD 411. 


38 Iowa 
728, 


28. Vaughn y. Perine, supra. 
29. Shewalter v. Bergman, 123 Ind. 


155, 23 NE 686; Cliftonty. Granger, 86 
Iowa 573, 53.NW 316. 


[a] Reason for rule.—‘If the 
plaintiff's reputation was good at the 


PE KSa U8 | 


own wrong, and of that wrong he can- 
not take advantage.” Shewalter v. 
Bergman, 123 Ind. 155, 158, 23 NE 686. 


30. Ill.—White v. Murtland, 71 Ill. 
250, 22 AmR 100. 


Mich.—Stoudt vy. Shepherd, 73 Mich. 
588, 41 NW 696. 


Mo.—-Morgan v. Ross, 74 Mo. 318; 
McKern vy. Calvert, 59 Mo. 243. 


N. Y.— Ayer 81 Hun 
Bide iD IN LASS O- 


Tenn.—Thompson v. Clendening, 1 
Head 287. 


81. White v. Murtland, 71 Ill. 250, 
22 AmR 100; Clifton v. Granger, 86 
Towa 573, 53 NW 316; Morgan v. Ross, 
74 Mo. 318; Ayer v. Colgrove, 81 Hun 
322, 30 NYS 788. 


32. White v. Murtland, 71 Ill. 250, 
22 AmR 100; Shewalter v. Bergman, 
123 Ind, 155, 23 NE 686; Stoudt v. 
Shepherd, 73 Mich. 588, 41 NW _ 696; 
Thompson y. Clendening, 1 Head 
(Tenn.) 287. 


v. Colgrove, 


33. West v. Druff, 55 Iowa 335, 7 
NW 636. 
[a] “Conversations, acts and asso- 


ciations are manifestations of char- 
acter.” West v. Druff,*55 Iowa 335, 
337, 7 NW 636. 


34. Fry v. Leslie, 87 Va. 269, 12 
SE 671; Stewart v. Smith, 92 Wis. 76, 


65 NW 736; Carpenter v. Wall, 11 A. 
& E. 803, 39 ECL 426, 113 Reprint 619; 
Verry v. Watkins, 7G. & P. 308, 32 
ECL 628, 173 Reprint 137. 


85. Fry v. Leslie, 87 Va. 269, 12 
SE 671. 
36. Fry v. Leslie, supra; Stewart 


vy. Smith, 92 Wis. 76, 65 NW 736; Ver- 
ry v. Watkins, 7 C. & P. 308, 32 ECL 
628, 173 Reprint 137. 


modest and refined nature.” Fry v. 
Leslie, 87 Va. 269, 279, 12 SH 671. 


38. Burtis v. Chambers, 51 Iowa 
645, 2 NW 503. 


39. Anderson vy. Aupperle, 51 Or. 
506," 9dirE 6330: 


40. “Character” and “conduct” as 
synonymous see Conduct 12 C. J. p 
412 text and note 68 


_ Competency to testify as to char- 
acter or reputation see Witnesses [40 
Cyc 2199]. 


41. Phillips v. Ashworth, 220 Ala. 
237, 124 S'519- 


42. Watson v. Watson, 53 Mich. 
168; 18 NW 605, 51 AmR 111. 


nae. Delvee v. Boardman, 20 Iowa 


44. Herring v. Jester, 7 Del. 
McRae v. Lilly, 23 N. C. 118. 


45. Maguinay v. Saudek, 5 Sneed 
(Tenn.) 146. 


46. Hein vy. Holdridge, 78 Minn. 468, 
81 NW: 522. 


[a] Reason for rule.—‘‘The conse- 
quences). to the defendant. — 3) .40 im 
such a case are most serious, for the 
isSue as to him involves his fortune, 
his honor, his family. From the very 
nature of the charge, it often hap- 
pens that an innocent man can only 
meet the issue by a denial of the 
charge, and proof of his previous good 
character. . . If evidence of the 
previous good character of a defendant 
is admissible in a civil action for an 
indecent assault, it necessarily fol- 
lows that such evidence is admissible 
in a civil action for seduction, for the 
cases in this respect cannot be dis- 
tinguished.” Hein v. Holdridge, 75 
Minn. 468, 472, 81 NW 522. 


66; 
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fendant kept company with other unmarried women 
at, before, or after the seduction is admissible.*? 


[§ 96] (c) Living in Harmony with Wife. In an 
action by the parent of a seduced woman, evidence 
as to whether defendant and his wife lived together 
in harmony has been held properly excluded as im- 


material.#§ 


[§ 97] (d) Flight. In an action by the parent of 
a seduced woman the fact of defendant’s flight, when 
accused, is a fact admissible as a circumstance to 


prove guilt.*® 


[§ 98] (7) Pecuniary and Social Condition of 
Parties—(a) In Action by Woman Seduced. In an 
action for seduction by the woman seduced, it has 
been held that it is competent to show the pecuniary 
condition of defendant®® but not of plaintiff.>+ 
Plaintiff cannot show that individuals with whom 
she had associated before the seduction had later 
refused to recognize her, or hold any social inter- 


course with her.®? 


[§ 99] (b) In Action by Parent. 
by the parent for the seduction of his daughter, while 


47. Simons vy. Busby, 119 Ind. 13, 
21 NE 451. 


: Reason for rule.—‘‘The ques- 
tion . . ..Wwas not an issue in the 
case, and if it ‘had any bearing upon 
whether he seduced the appellee or 
not, it is so remote that it can have 
no relevancy and was properly exclud- 


ed.” Simons v. Busby, 119 Ind. 13, 17, 
21 NE 451. 
48. Burtis v. Chambers, 51 Iowa 


645, 2 NW 508. 
49. Parker v. Monteith, 7 Or. 277. 


50. White v. Gregory, 126 Ind. 95, 
25 NE 806; Shewalter v. Bergman, 123 
Ind, 155, 23 NE 686; Wilson v. Shep- 
ler, 86 Ind. 275; Gemmill v. Brown, 
25 Ind. A. 6, 56 NE 691. 


[a] Beason for rule.—“The ground 
upon which such evidence is received 
is, that actions for seduction are given 
not only as a means of compensating 
the injured party but for the punish- 
ment of the seducer as well, and that 
what might be an adequate punish- 
ment to one person might be no pun- 
ishment to another of; great wealth. 
Besides, the: pecuniary circum- 
stances and station of the seducer 
may have contributed largely with 
other artifices, persuasions, promises 
and professions employed, to accom- 


plish the ruin of his victim.” White 
v. Gregory,: 126 Ind. 95, 97, 25 NE 
806. 

51. West v. Druff, 55 Iowa 335, 


7 NW 636. See also Watson v. Wat- 
son, 53 Mich. 168, 176, 18 NW 605, 51 
Arm 11) CSE wealth could be’ in- 
quired into at all, the inquiry could 
not well go beyond general reputa- 
tion’). 


[a] Reason for rule.—‘‘The right 
of a plaintiff to recover does not de- 
pend upon her condition in life, nei- 
ther is the amount of damages to 
which she is entitled dependent there- 
on. The plaintiff does not claim, nor 
did she attempt to show, that defend- 
ant availed himself of her poverty to 
effect her seduction.” West v. Druff, 
55 Iowa 335, 7 NW 636 


52. Hawn v. Banghart, 76 Iowa 6838, 
392 NW 251, 14 AmSR 261. 


53.0 Dain vi Wycot, ~ N.Y. 191: 
Hodsoll v. Taylor, L. R. 9 Q. B. 79. 


[a] Reason for rule.—‘“If the de- 
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petent. 
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[§§ 95-101 


there is authority to the effect that evidence of the 
pecuniary means of defendant is not competent,°* 
by the weight of authority the pecuniary circum- 
stances of both defendant®* and plaintiff®* may be 
shown; and evidence of the social standing of the 
families of both plaintiff®* and defendant®’ is com- 


[§ 100] (8) Pregnancy, and Matters Connected 
Therewith—(a) In Action by Woman Seduced. In 
an action for seduction by the woman seduced it 
is competent to show resulting pregnancy®® and 


childbirth,®* as’ such evidence tends to show the re- 


seduction. ®? 


In an action 


fendant cannot show his poverty in 
mitigation of damages, there is no 
reason why the plaintiff should aggra- 
vate them by proof of [defendant’s] 


be Dain v. Wycoff, 7 N. Y. 191, 
54. Del.—Herring vy. Jester, 7 Del. 


66; Robinson y. Burton, 5 Del. 335. 


Ill.— White v. Murtland, 71 Ill. 250, 
22 AmR 100; Grable v. Margrave, 4 
Ill. 372, 38 AmD 88. 


N. C.—McAulay v. Birkhead, 35 N. 
C28, bo Am D A277 


Va.—Clem vy. Holmes, 33 Gratt. (74 
We) (PPP Pwanlee WERy 


W. Va.—Riddle v. McGinnis, 22 W. 
Va. 253. 


Wis.—Lavery v. Crooke, 52 Wis. 612, 
9 NW 599, 38 AmD 768. 


See Salter v. Walker, 21 L. T. Rep. 
N. S. 360 (where no evidence of pre- 
cise pecuniary means was Offered, but 
the court held that general evidence 
of defendant’s condition in life was 
admissible). 


[a] Reasons for rule—(1) “‘As has 
been well said, the damages in this 
action are not measured by the mere 
loss of service or the necessary ex- 
penses incurred; but they are given 
also to punish the seducer for the 
anguish and dishonor the outrage 
brings upon the parent. . . . The 
rank and condition of the parties; the 
eiaey to the most sacred feelings and 
affections; the shame and disgrace 
cast upon the family, and the anguish 
of mind in having a daughter whose 
society brings no comfort to the 
parent, and whose example may cor- 
rupt other members of the family, 
are all proper to be considered. This 
being so, the jury in fixing the amount 
of the recovery, may and ought to 
have reference to the pecuniary cir- 
cumstances of the defendant. In all 
such cases the wrong is aggravated in 
proportion to the wealth and posi- 
tion and rank of the guilty party. All 
of which may be the instruments by 
which he more readily accomplishes 
his purposes.’ Clem v. Holmes, 33 
Gratt. (74 Va.) 722, 726, 36 AmR 793. 
(2) “The principle upon which the 
evidence is regarded as competent, is 
not to ascertain what amount of dam- 
ages could be collected, but with the 
view of ascertaining the extent of 


lations of the parties®® and the results of the alleged 
It is also proper to show when the 
pregnancy occurred.* 


[§ 101] (b) In Action by Parent or Master. 
an action by the parent or master of the seduced 
woman it is competent to show the resulting preg- 
nanecy®® and its actual consequences,®* such as the 
birth of a child,®® the subsequent physical®® and 
mental®’ condition of the seduced woman. 
that defendant admits the intercourse does not ren- 
der evidence of pregnancy inadmissible.®® 


In 


The faet 


plaintiff’s injury. and, perhaps, fixing 
a standard of exemplary damages. 
White v. Murtland, 71 Ill. 250, 260, 22 
AmR 150. 


55. White v. Murtland, 71 Ill. 250, 
22 AmR 100; Grable v. Margrave, 4 
US 3%, 135 AmD 88. 


{a] Reason for rule—‘“This evi- 
dence does not go to the jury . . 
for the purpose of exciting their prej- 
udices in favor of the plaintiff, be- 
cause he is a poor man, but to enable 
them to understand fully the effect 
of the injury upon him, and to give 
him such damages as his peculia* con- 
dition in life and circumstances en- 
title him to receive.” ,Grable v. Mar- 
grave, 4 Ill. 372, 374, 38 AmR 88. 


56. White v. Murtland, 71 Ill. 250, 
a ae 100; Parker v. Monteith, 7 
Yr. 77 


57. White v. Murtland, 71 Ill. 250, 
22 AmR 100; Parker v. Monteith, 7 
Or. 277. : 

58. Phillips v. Ashworth, 220 Ala. 


23% 124 A. 5.19) Baird ty. Boehner, 77 
Iowa 622, 42 NW 454. 


59. Phillips vy. AShworth, 220 Ala. 
237, 124 A 519. 


60. Baird v. Boehner, 77 Iowa 622, 
42 NW 454. 


61. Baird v. Boehner, supra. 
62. Baird v. Boehner, supra. 


63. White v. Murtland, 71 Ill. 250, 
22 AmR 100; Badder v. Keefer, 100 
Mich. 272, 58 NW 1007; Davidson vy. 
Goodall, 18 N, H. 4238. 


64 Davidson vy. Goodall, supra. 


[a] Thus it may be shown that, 
upon hearing a rumor of the marriags 
of defendant to another woman, the 
disappointment of the female seduced 
occasioned a premature birth, and 
the serious consequences to her health 
that sometimes attend such events, 
Davidson v. Goodall, 18 N. H. 423. 


65. Russell v. Chambers, 31 Mimn. 
54, 16 NW 458. 


66. White v. Murtland, 71 Ill. 250, 
22 AmR 100; Russell v. Chambers, 31 
Minn. 54, 16 NW 458. 


eh eee v. Chambers, supra. 


adder v. Keefer, 100 Mich. 
a73> "58 Bw 1007. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 101-108] 


Medical and other expenses. The amount expend- 
ed by plaintiff for medical and lying-in attendance 
may also be proven, although at the time the ex- 
penses were incurred the seduced was over twenty- 
one years of age.*® It has been held, however, that 
it is not proper for plaintiff to prove the probable 
expense of maintaining his daughter’s illegitimate 
child.*° 


[§ 102] (9) Abortion, and Results Thereof—(a) 
In Action by Woman Seduced. In an action by the 
woman seduced evidence is admissible to show that 
defendant proposed to her that an abortion be pro- 
cured" or that he consulted a druggist on the sub- 
ject.77 Where, however, no special damages are 
claimed on account of abortion and the suffering and 
indignity consequent upon it, evidence with regard 
to such matters has been held incompetent.’ 


[§ 103} (b) In Action by Parent. In an action 
by the parent evidence is admissible to show that 
defendant procured an abortion upon the female‘+ 
or proposed that an abortion be procured,**® or ac- 
eompanied her to a place where an abortion was per- 
formed,’® and that on her return home she at once 
became sick and so continued for several weeks.** 


[§ 104] (10) Paternity of Child.** While pub- 
lie poliey forbids the testimony of a wife to rebut 
the presumption of the legitimacy of a child born in 
lawful wedlock,’® yet if she sues a man not her hus- 
band for her seduction and is enceinte at the time 
of her marriage, she may prove defendant has ad- 
mitted that he was the father of the child born after 
the alleged seduction,®° and although not admissible 
for the purpose of impeaching the character of the 
woman,*! evidence of acts of sexual intercourse with 
any other person than defendant about the time the 
child was begotten is admissible on the question of 
paternity.** In an action by the parent or person 
in loco parentis the whole of defendant’s intercourse 
with the female, and all the circumstances of the 
case, are to be regarded as an entire transaction and 
are admissible on the question of the paternity of 
the child.8* Where the woman testifies that she 
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was induced by defendant to charge the child on an- 
other, it is competent for defendant to show that she 
not only said the child was not his** but that she 
had gone further and said that she had been induced 
to lay it on defendant by plaintiff and other members 
of her family.*® 


[§ 105] (11) Release,*°% Compromise,*°% and 
Payments by Defendant. In an action by a parent 
for the seduction of his daughter, it is not competent 
to prove a receipt by the daughter for money paid her 
by defendant, purporting to be a release of all claims 
and demands on account of the bearing and rearing 
of the children, either to support a plea of accord 
and satisfaction or in mitigation of damages on ac- 
count of the seduction;*® nor is a compromise, where 
the stepfather is plaintiff, made by the stepdaughter 
and her mother with defendant, in plaintiff’s ab- 
sence, admissible.87 It is not competent to show 
how much money defendant furnished the daughter 
from time to time, unless it was applied to plaintiff’s 
benefit or in reducing his damages.*® 


[§ 106] (12) Corroboration of Female.8® In an 
action on behalf of the woman seduced statements 
made by the woman on the morning after the trans- 
action are competent to sustain her version of the 
affair,®® especially when denied by defendant;°! 
and in an action by the parent it is competent to 
prove that the woman withheld the fact of her preg- 
nancy from the father of the child, upon the advice 
of others, lest defendant should leave the state to 
avoid process.°? 


[§ 107] c. Weight and Sufficiency—(1) In Gen- 
eral. The general rules as to the weight and suffi- 
ciency of evidence®* govern in actions for seduc- 
tion.°# 


[§ 108] (2) In Action by Woman Seduced—(a) 
In General. In an action by the woman seduced it 
is sufficient if there is a preponderance of the evi- 
dence in favor of plaintiff,°® it being necessary only 
that she reasonably satisfy the jury of the facts al- 
leged in the complaint. 


69. Hogan v. Cregan, 29 N. Y. Su- 79. See Witnesses [40 Cyc 2222]. 92. Lockwood vy. Betts, 8 Conn. 
per. 138. 80. Rabeke v. Baer, 115 Mich. 328, | 19: 
70. Haynes v. Sinclair, 23 Vt. 108.| 73 NW 242, 69 AmSR 567. 93. See Evidence §§ 1730-1806. 
71. Badder v. Keefer, 91 Mich. 611, 81. See Witnesses [40 Cyc 2605]. 94. See cases infra §§ 108-115. 
52 NW 60. 82. Smith v. Yargan, 69 Ind. 445 95. Krali 
LP aks , I ralick v. Shuttleworth, 49 Ida. 
72. Badder v. Keefer, supra. 35 AmR 232; Gardner v. Boland, 209/404 989 p 74: Murrilla v. Guis, 57 
Towa 362, 227 NW 902; Kesselring v. Wash. 564, 107 P 378 ’ 
73. Ferguson v. Moore, 98 Tenn.| Hummer, 130 Iowa 145, 106 NW 501. : ’ C 


Bags SoS NV S41: 83. Thompson 


1 96. Phillips vy. Ashworth, 220 Ala. 


Chenaening, 237, 124 S$ 519 


74. White v. Murtland, 71 Ill. 250, 
22 AmR 100; Klopfer v. Bromme, 26 
Wis. 372. 


75. Fox v. Stevens, 13 Minn. 272. 


76. Beaudette v. Gagne, 87 Me. 534, 
33 A 23. 


77. Beaudette v. Gagne, supra. 


{a] Reason for rule.—‘‘The admis- 
sion of th#s evidence was perfectly 
proper. It was material and tended 
to prove the gist of the action, loss of 
service of the daughter by reason of 
her sickness following the alleged se- 
duction, pregnancy and _ abortion. 
Beaudette v. Gagne, 87 Me. 534, 537, 
33 (A 23. 


7g. Exhibition of child to jury see 
Evidence § 897 text and note 69. 


Presumption and burden of proof 
as to paternity see supra § 80. 


Head (Tenn.) 287. 


84. Bracy v. Kibbe, 31 Barb. (N. 
VEY WAT 

85. Bracy v. Kibbe, supra. 

85%. Generally see Release 12 C. 
J. p 312. See also supra § 45. 

6514. See supra § 45. 

86. Sellars v. Kinder, 1 Head 


(Tenn.) 134. 


87. Maguinay v. Saudek, 5 Sneed 
(Tenn.) 146. 


88. Russell v. Chambers, 31 Minn. 
54, 16 NW 458. 


89. Necessity of corroboration of 
female see infra § 113. 


90. Bradshaw v. Jones, 103 Tenn. 
331, 52 SW 1072, 76 AmSR 655. 


91. Bradshaw vy. Jones, supra. 


[a] Evidence held sufficient.—Mar- 
shall v. Taylor, 98 Cal. 55, 32 P 867, 
35 AmSR 144; Johnson y. Holliday, 
79 Ind. 151; Dowling v. Crapo, 65 
Ind. 209; Wilson v. Prettyman, 195 
Iowa 598, 192 NW 413; Wiley v. Fleck, 
189 Iowa 614, 178 NW 410; Mennenga 
v. Mennen, 182 Iowa 1147, 166 NW 
486; Brenier v. Nugent, 136 Iowa 322, 
111 NW 446; Bagan v. Murray, 80 
Iowa 180, 45 NW 563; Smith v. Mil- 
burn, 17 Iowa 30; Greenman v. O’Ri- 
ley, 144 Mich. 534, 108 NW 421, 115 
AmSR 466; Murrilla v. Guis, 51 Wash. 


93, 98 P 100, 57 Wash. 564, 107 P 378; 


Gibson vy. Rabey, 9 Alta L. 409. 


[b] Evidence held insufficient.— 
Douglass v. Agne, 125 Iowa 67, 99 NW 
550; Baird v. Boehner, 72 Iowa 318, 
33 NW 694; Carson v. Slattery, 123 
La. 825, 49 S 586. 


. 


30” [Ste Gr ded 
[§ 109] (b) The Seduction—aa. In General. No 
hard and fast rule obtains which furnishes a safe 
criterion by which it can be ascertained whether a 
particular state of facts constitutes seduction.®* 
Hach case must stand on its particular facts.°* The 
age and maturity of the woman seduced,®® and the 
comparative ages! and maturity? of both parties, 
the seduced and the seducer, are proper matters for 
consideration. The fact that the woman is a person 
of weak mind, while it may obviate the necessity 
for proof of the use of as many or peculiar seductive 
arts as in other cases,*® is only a circumstance to be 
considered by the jury in connection with the other 
facts and circumstances in the case.* 


[§ 110] bb. Promise of Marriage. Even where a 
formal promise of marriage is not an essential fact 
to, be proved® the lack of such promise, when con- 
sidered in the light of all the testimony, may be a 
strong,® and even controlling,’ circumstance. Direct 
evidence of a promise of marriage is not necessary,*® 
but it may be inferred from the conduct® or admis- 
sions!® of the parties. 


[§ 111] (c) Want of Chastity. In an action by 
the woman seduced, the character of the evidence to 
overcome the presumption of chastity’! is such as 
will satisfy the jury.t* No higher order of evidence 
is required than to establish any other fact.+® 


97. Pack NG 
424, 289 P 74 


98. Kralick Vv. Shuttleworth, supra. 


[a] Evidence held sufficient.—Kra- 
lick y. Shuttleworth, 49 Ida. 424, 289 
P74; Verwers v. Carpenter, 166 Iowa 
273, 147 NW 742. 


[b] Evidence held insufficient.— 
Schultz v. Schultz, 203 Iowa 910, 210 
NW 94; Carson v. Slattery, 123 La. 
825, 49 S 586; Bowers v. Carter, 59 
Utah 249, 202 P 1093; Rockwell v. 


Shuttleworth, 49 Ida. 
[a] 


586. 
127 NW 979; 


3 Iowa 337. 
[a] 
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Iowa 322, 111 NW 446. 


Evidence held 
Carson y. Slattery, 123 La. 825, 49 S 


10. Fisher v. Bolton, 148 Iowa 651, 
Breiner v. Nugent, 136 
Iowa 322, 111 NW 446; 


Thus the allegation in the dec- 
laration that plaintiff was unmarried, 
being affirmative and material, is ad- 


~ [§§ 109-114 


[§ 112] (d) Paternity of Child. Testimony as to 
the paternity of the child which is inconclusive and 
uncertain is insufficient to fix the paternity on de- 
fendant.+4 


[§ 113] (e) Corroboration of Woman. The stat- 
utes requiring corroboration of the woman in ecrim- 
inal prosecutions for seductiont® are inapplicable 
to civil actions.*® 


[§ 114] (8) In Action by Parent, Master, or Per- 
son In Loco Parentis—(a) In General. In an action 
by the parent it is not necessary to show that the 
debauchment of the daughter was accomplished by 
seductive arts in order to entitle the parent td dam- 
age in excess of the actual pecuniary loss.t* Eyi- 
dence disclosing the fact that defendant had the 
female bound to him under indentures of appren- 
ticeship may tend to prove that having formed the 
design of seducing the girl, he bound her to him in 
order to facilitate the attainment of her ruin.?® 
Cases determining the sufficiency of the evidence as 
to the seduction,?® the right of a mother to maintain 
the action,?° chastity of the seduced woman,?! com- 
munication of a sexual disease to the woman se- 
duced,*? loss of health as a result of the seduction,?* 
the parentage of the child born as a result of the 
seduction,** and to corroborate the testimony of the 


[a] Thus a statute providing that 
the father may prosecute an action 
for the seduction of his daughter, al- 
though the daughter is not living with 
plaintiff at the time of seduction, and 
there is no loss of services, it is not 
necessary to show that the debauch- 
ment of the daughter was accom- 
plished by seductive arts in order to 
entitle plaintiff to other than his ae- 
tual money loss. Hein v. Holdridge, 
78 Minn. 468, 81 NW 522. 


insufficient.— 


Gover v. Dill, 


Day, 101 Wash. 580, 172 P 754. 


99. Kralick v. Shuttleworth, 49 Ida. 
424, 289 P 74; Rockwell v. Day, 101 
Wash. 580, 172 P 754. 


{a] Reasons for rule.—(1) ‘What 
might be seduction in one case might, 
with an older woman, more mature 
mentally, of greater intelligence, edu- 
cation and experience, and under dif- 
ferent circumstances, not constitute 
seduction.” Kralick v. Shuttleworth, 
49. Ida. 424, 443, 289 P 74.. (2) “So 
where it appears that the woman com- 
plaining is of mature years and as 
worldly wise as is her paramour, the 
law will hold her to a stricter degree 
of proof than a younger woman with 
less experience.” Rockwell v. Day, 
101 Wash. 580, 591, 172 P 754. 


1. Kralick vy. Shuttleworth, 49 Ida. 
424, 289 P 74. 


2. Schultz v. Schultz, 203 Iowa 910, 
210 NW 94. 


3. Delvee vy. Boardman, 20 Iowa 
446. 
4 Delvee v. Boardman, supra. 


5. See supra § 30. 


6. Rockwell v. Day, 101 Wash. 580, 
172 P 754. 

7. Rockwell v. Day, supra. 

*g. Fisher v. Bolton, 148 Iowa 651, 
127 NW 979; Breiner v. Nugent, 136 
Towa 322, 111 NW 446; Walters v. 
Cox, 67 Mo. A. 299. 


9. Fisher v. Bolton, 148 Iowa 651, 
127 NW 979; Breiner v. Nugent, 136 


mitted, unless specifically denied, and 18. Dain v. Wickoff, 18 N. Y. 45, 72 
eae jury need not be instructed a AmD 493. 
nis must be proven, more especially - 
where this fact is conceded, and the ik fa] ry Negi held sufficient. 
jury could not, under the instructions, ry nf 04: v. Stellen, 89. Ill. 545, 31 
find for plaintiff without finding this} #™R 104; | Ferguson v. Stewart, 121 
fact. Gover v. Dill, 3 Iowa 337. Kan. 749, 250 P 292; White v. Nellis, 
: : 31 N: ¥. 405, 88 AmD 212; Biller v. 
11. See supra § 75. Lord, 36 S. De 377, 154 NW 816; Berg- 
12. West v. Druff, 55 Iowa 335, 7 pee ea v. Mayer, 189 Wis. 197, 207 


NW 636 


13. West v. Druff, supra. 

14. Carson y. Slattery, 123 La. 
825, 49 S 586. 

[a] Evidence held insufficient.— 


fee v. Slattery, 123 La. 825, 49 S 
58 


15. Seeinfra §§ 236-249. 
16. Ala.—Phillips v. Ashworth, 220 
Ala. 237; 124 S 519, 522 [cit Cyc]. 


Ida.—Kralick vy. Shuttleworth, 49 


Ida. 424, 289 P7 


Towa.—Olson v. Rice, 140 Iowa 630, 
119 NW 84. 


N. C.—Hardin Ves Da wisn Woe eINu Ge 


46, 110 SE 602, 21 ALR 302. 
Tenn.—Baker vy. Bates, 4 Tenn. Civ. 
A. 175. See Ferguson v. Moore, 98 


Tenn. 342, 39 SW 3841 (the rule re- 
quiring corroboration in actions or 
prosecutions for abortion, where the 
female consents to the abortion, is 
not pEphaan’ to actions for seduc- 
tion). 


Wash.—Murrilla v. Guis, 57 Wash. 
564, 107 P 3878. 
17. Sein iv; 
468, 81 NW 522. 


Holdridge, 78 Minn. 


{[b] Evidence held insufficient.— 
Austin v. Barker, 110 App. Div. 510, 
96 NYS 814. 


20. Malone vy. Topfer, 125 Md. 157, 
93 A 397, AnnCas1916E 1272. 


21. [a] Evidence held sufficient.— 
Milliken y. Long, 188 Pa. 411, 41 A 
540. 

{b] Fact that woman’s reputation 
for chastity is not talked of is evi- 
dence that it is good. Milliken v. 
Long, 188 Pa. 411, 41 A 540. 


22. [a] Evidence held sufficient. 
—White v. Nellis, 31 N. Y. 405, 88 
AmD 282. , 


[b] “It would not be sufficient 
merely to show that defendant and 
two other persons had had sexual in- 
tercourse with her at about the same 
time, and within a few days prior to 
the development of the disease.’ 
White v. Nellis, 31 N. Y. 405, 406, 88 
AmD 282. 


23. [a] Evidence held sufficient.— 
Blagge’v. Ilsley, 127 Mass. 191, 34 
AmR 361. 

24. [a] Evidence held sufficient to 


show defendant father of child.— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 114-124] 


female,?° are listed in the footnotes. 


[§ 115] (b) Loss of Services.?° Loss of services 
may be proved by circumstances sufficient in them- 
selves to satisfy the jury that the woman seduced 
did actually render service to plaintiff.27 Proof of 
the slightest service is sufficient to establish the re- 
lation of master and servant,?* and the fact that the 
woman seduced was of full age is immaterial if she 
was living with her parent.?® 


{§ 116] 7. Trial?°—a. Questions of Law or Fact 
—(1) In General. In accordance with general 
rules*! it is the province of the court, in actions for 
seduction, to determine all questions of law,°? in- 
cluding the competency of witnesses,** and of the 
jury to determine questions of fact,?4 including the 
status of a person claiming the right to sue in loco 
parentis,®® the credibility of witnesses,*® the effect 
of evidence,*7 and the nature and characteristics 
of the injury.*§ 


[§ 117] (2) The 
The question whether seduction has been shown is 
for the jury where the evidence is conflicting*® or 
where the inferences to be drawn from the testimony 
are in doubt.4® Where the woman sues for a second 
seduction by the same man it is for the jury to de- 
termine whether she has in fact been seduced a sec- 
ond time.*+ ; 


[§ 118] (b) Seductive Arts. Where there is evi- 
dence tending to show that the seduction was ac- 
complished by seductive arts, the question of the 
sufficiency of such evidence is for the jury;*? and 
so it is for the jury to say if the woman surrendered 
her virtue by reason of such influences**® or because 
of sexual desire or curiosity.44 Where, however, 
the woman surrendered her virtue upon a represen- 
tation that is known to be contrary to the laws of 


Berghammer v. Mayer, 189 Wis. 197,] Mich. 57, 51 NW 706, 30 AmSR 462; 
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nature, the court will hold, as a matter of law, that 
such representation was not the inducing cause for 
her submission.*® 


{§ 119] (c) Promise of Marriage. Where it is 
shown that plaintiff resisted the persuasions of the 
alleged seducer for some time and then yielded upon 
his promise to marry her, the question whether it 
constituted seduction or a case of barter and sale 
or intercourse from mutual desire is for the jury.*° 


[§ 120] (d) Force. Both in actions by the wo- 
man seduced*? and in actions by her parent,*® it 
has been held that it is for the jury to determine 
whether force was applied by defendant in the com- 
mission of the act, 


[§ 121] (8) Chastity. The chastity of the woman 
when attacked or called in question is ordinarily a 
matter for the jury.4® Where, however, defendant 
fails to produce evidence impeaching her chastity, 
the conclusion is warranted, as a matter of law, 
that the presumption of chastity has not been over- 
come,°° 


Reformation. It is for the jury to say, from all 
the facts and circumstances, whether the woman had 
reformed, if previously unchaste.*? 


[§ 122] (4) Relationship and Loss of Services— 
(a) In General. The question as to the existence of 
the relation of master and servant is for the jury, 
where there is evidence tending to show such rela- 
tion.®? 


[§ 123] (b) Loss of Services. In an action by 
the parent, where there is evidence that the seduced 
woman rendered plaintiff some service, there is 
sufficient evidence to warrant the submission of the 
case to the jury.®* 


[§ 124] (5) Paternity of Child. Where the evi- 


for jury see infra § 121. 


207 NW 289. 


25. [a]  Corroboration held suffi- 
cient.—Ferguson v. Stewart, 121 Kan. 
749, 250 P 292. 


26. Cross references: 

Loss of services as element of cause 
of action see supra §§ 33-38. 

Presumption of loss of services see 
supra § 78. 

Sufficiency of evidence to show eman- 
cipation of child see Parent and 
Child § 200. 


27. Doyle v. Jessup, 29 Ill. 460. 


28. Ill.—Doyle v. Jessup, supra; 
Garretson vy. Becker, 52 Ill. A. 255. 


Md.—Lamb v. Taylor, 67 Md. 85,8 A 
760. 


Mass.—Cook y. Bartlett, 179 Mass. 
576, 61 NE 266. 


N. J.—Middleton v, Nichols, 62 N. 
J. L. 636, 43 A 575. 


N. Y.—Badgley v. Decker, 44 Barb. 
heiyts 


29. Lamb v. Taylor, 67 Md. 85, 8 
A’ 76; Wallace v. Clark, 2 Overt. 
(Tenn.) 98, 5 AmD 654: Davidson vy. 
Abbott, 52 Vt. 570, 36 AmR 767. 


30. Generally see Trial [388 Cyc 
1238]. 

Sl., See. Trial, [38 \Cye 1511]. 

32. Finch v. Gibson, 140 Tenn. 134, 


203 SW 759. 
33. Duncan v. Welty, 20 Ind. 44. 


34. Kelly v. Combs, 229 Ky. 502, 17 
SW (2d) 485; Hallock v. Kinney, 91 


Strider v. Lewey, 176 N. C. 448, 97 SE 
398; Patterson v. Hayden, 17 Or. 238, 
21 P 129, 11 AmSR 822, 3 LRA 529. 
And see cases infra notes 385-38 and 
§§ 117-125. 


35. Tittlebaum v. Boehmcke, 81 N. 
J. L. 697, 80 A 323, 35 LRANS 1062, 
AnnCasi912D 298. See Cook v. Bart- 
lett, 179 Mass. 576, 61 NE 266 (sub- 
mission to the jury under proper in- 
structions of the issue of the legality 
of the adoption of the female was not 
prejudicial to defendant). 


36, Duncan v. Welty, 20 Ind. 44; 
Watson. v. Watson, 58 Mich. 507, 25 
NW 497; EH. v. F., 10 Ont. L. 489. 


87. Patterson’ vi Hayden, 17 Or; 
238, 21 P 129, 11-AmSR 822, 3 LRA 
5291 


*38. Furman v. Applegate, 23 N. J. 
Ion 23. 


39. Phillips v. Ashworth, 220 Ala. 
237, 124 S 519; Mennenga v. Mennen, 
182 Iowa 1147, 166 NW 486. 


40. Savage v. Embrey, 216 Mich. 
123, 184 NW 503; Hallock v. Kinney, 
91 Mich. 57, 51 NW 706, 30 AmSR 462; 
Strider v. Lewey, 176 N. C. 448, 97 
SE 398. 


[a] Evidence held sufficient to go 
to jury.—Savage v. Hmbrey, 216 Mich. 
123, 184 NW 503; Strider v. Lewey, 
176 N. C. 448, 97 SE 398; Dwire vy. 
Stearns, 44 N. D. 199, 172 NW 69. 


41. Kralick v. Shuttleworth, 49 
Ida. 424, 289 RB 74, 


Reformation of female as question 


42. Hawn v. Banghart, 76 Iowa 
683, 39 NW 251, 14 AmSR 261; Hop- 
kins v. Mathias, 66 Iowa 333, 283 NW 
732; Savage v. Embrey, 216 Mich. 128, 
184 NW 503. 


[a] Evidenee sufficient to go to ju- 
ry.—Hawn v. Banghart, 76 Iowa 683, 
39 NW 251, 14 AmSR 261; Savage v. 
Embrey, 216 Mich. 123, 184 NW 503; 
Dwire .v. Stearns, 44 N. D. 199, 172 
NW 69. 


43. Finch v. Gibson, 140 Tenn. 134, 
203 SW 759. 


44. ¥inch v. Gibson, supra. 


45. Finch v. Gibson, supra. 

46. Becker v. Mason, 93 Mich. 33 
53 NW 361. RGauaeees 

47.1. Bev. BL, L0OrOntele 4898 


48. Furman v. Applegat / 
L. 28. ppleg e; 2. UNG BNe 


49. Dalman v. Koning, 54 *Mich. 
320, 20 NW fii, Patterson veHayaen, 
r. 238, 2 29, 11 AmSR 822. : 
LRA 529. a 


50. Mennenga vy. Mennen, 182 I 
1147, 166 NW 486. re 


51. Kralick v. Shuttleworth, 4 
424, 289 P 74. 7 Pah 


seeas Hartman v. McCrary, 59 Mo. A. 
[a] Evidence held sufficient to go 


to jury.—Hartman vy. McCrary, 59 ; 
of Ngee fli ‘ hic, 


53. Kelly v. Combs, 229 Ky. 502, 17 
SW (2d) 435. 
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dence is conflicting, the question of whether defend- 
ant is the father of the seduced woman’s child is 
for the jury.°4 


[§ 125] (6) Reasonableness of Physician’s Fees. 
Where the medical services rendered the seduced 
woman are of a nature likely to be familiar to the 
jury, and the charge is unquestioned, its reason- 
ableness is properly left to the jury.°® 


[§ 126] b. Instructions—(1) In General. Gener- 
al rules®® are applicable to instructions in actions 
for seduction,®” as, for example, the propriety of a 
charge to disregard improper testimony,°® that the 
charge should be applicable to the issues®® and evi- 
dence,®® should be so formulated that extraneous 
matter will not be presented to the jury,®? must 
not tend to mislead the jury,®? or invade the province 
of the jury,®* must not be vague,®* and should avoid 
the use of inapt expressions.°® Instructions must be 
yead together, and if taken as a whole they cor- 
rectly state the law applicable to the case, they are 


54. Mennenga v. Mennen, 182 Iowa 
1147, 166 NW 486; Smalling v. Shaw, | P 289 
144 Ky. 458, 139 SW 779. 65. 


[a] Evidence held sufficient to go 
to jury.—Smalling v. Shaw, 144 Ky. 


458, 139 SW 779. fa] 
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64. Breon v. Henkle, 14 Or. 494, 13 


Gardner v. 
362, 227 NW 902. 


Thus the use of the phrase 


Boland, 209 Iowa 


[§§ 124-128 


sufficient.*¢ Instructions may be refused if not 
complying with these requirements®* or if the theory 
upon which they are based is substantially embodied 
in other instructions given by the court;** but it 
is error to refuse instructions which correctly state 
the law and which are pertinent to the evidence.®° 
A requested instruction not correctly stating the 
law may be modified.*° 


{§ 127] (2) The Seduction—(a) In General. The 
court should correctly define the term “seduction.””*+ 
An instruction that “seduction” is defined by the 
law book in certain words, instead of stating an in- 
dependent definition coined by the judge himself 
or quoted from a book, is at most technically ob- 
jectionable.*? 


[§ 128] (b) Seductive Arts. A charge is proper 
which states the matters that may be considered in 
determining whether the woman was persuaded by 
the artifice of defendant to submit to intercourse.7* 
In an action by the woman seduced the jury should 


must be satisfied that the inability to 
render services was due to the seduc- 
tion was substantially the same as 
a requested charge that such loss of 
services must be the direct and prox- 
imate result of the defendant’s act, 


55. Lampman vy. Bruning, 120 Iowa 
167, 94 NW 562. 


56. See Trial [38 Cyc 1594]. 


57. See cases infra this section; 
and infra §§ 127-131. 


58. Giese v. Schultz, 69 Wis. 521, 
34 NW 918. 


59. Olson vy. Rice, 
119 NW 84. 


60. Humble y. Shoemaker, 70 Iowa 
203, 30 SW 492; Breon v. Henkle, 14 
Or. 494, 13 P 289. 


61. Monahan y. Clemons, 212 Ky. 
504, 279 SW 974. 


[a] Thus an instruction that plain- 
tiff is entitled to recover for loss of 


services “to the time of [the wo- 
man’s] death” is improper and re- 
covery should be authorized to the 


specific date of the female’s death. 
Monahan v. Clemons, 212 Ky. 504, 508, 
279 SW 984 (“The death of Betty 
Clemons [the female seduced] was 
not the basis of this case, and should 
not go before the jury. The jury 
should know when, but not why, the 
father’s right to her’ services 
ceased’’), 


62. Breon v. Henkle, 14 Or. 494, 13 
P 289; Ferguson v. Moore, 98 Tenn. 
342, 39 SW 341. 


[a] Helé. misleading.—A charge 
authorizing the jury to consider mat- 
ters of inducement of which there 
was no evidence. Breon v. Henkle, 14 
Or. 494, 13 P 289. 


63. Hopkins v. Mathias, 66 Iowa 
333, 283 NW 732; Delvee v. Boardman, 
20 Iow& 446. 


{a] Thus in an action by the wo- 
man seduced, an instruction “that if 
the jury find that the testimony of 
the plaintiff is the only posi- 
tive evidence of material allegations, 
and that her evidence is contradicted 
in all the material points by an un- 
impeached witness, then the jury 
must find for the defendant,” is er- 
roneous. “The jury are the proper 
judges of the credibility of witnesses, 
under the legal rules to be given them 
by the court.” Delvee v, Boardman, 
20 Iowa 446, 448. 


140 Iowa 630, 


“yielded to the embraces” in place of 
“sexual intercourse” should be avoid- 
ed, as the phrases are not equivalent. 
Gardner v. Boland, 209 Iowa 362, 227 
NW 902. 


66. Ind.—Richardson v. Fouts, 1 
Ind. 466; Gemmill v. Brown, 25 Ind. 
A. 6, 56 NE 691. 


Mass.—Cook y. Bartlett, 179 Mass. 
576, 61 NE 266. 


Mich.—Watson vy. Watson, 58 Mich. 
507, 25 NW 497, \ 


Mo.—Harmon y. Donohoe, 153 Mo 
263, 54 SW 453. 


N. C.—Willeford v. Bailey, 132 N. &. 
402, 48 SE 928. 


67. Gemmill v. Brown, 25 Ind. A. 
6, 56 NE 691; Gover v. Dill, 3 Iowa 
337; Ferguson v. Moore, 98 Tenn. 342, 
389 SW 341; Giese v. Schultz, 69 Wis. 
521, 34 NW 913. 


[a] Thus in an action by the wo- 
man seduced (1) a requested instruc- 
tion that, if they find that she is a 
woman of weak mind, it does not re- 
quire as strong proof of defendant’s 
guilt as if she were a woman of 
strong mind, is properly refused. 
Delvee v. Boardman, 20 Iowa 446, (2) 
A request to charge that, if plaintiff 
consented to an abortion she made 
herself thereby an accomplice, and 
the jury could not believe her testi- 
mony unless it was corroborated, is 
properly refused upon the ground 
that the rule has no application to 
the case, but would only apply in case 
of an action or prosecution for the 
abortion. Ferguson vy. Moore, 98 
Tenn. 342, 39 SW 341. 


68. Richardson y. Fouts, 11 Ind. 
466; Gemmill v. Brown, 25 Ind. A, 6, 
56 NE 691; Gover v. Dill, 3 Iowa 337; 
Cook vy. Bartlett, 179 Mass. 576, 61 
NE 266; Watson v. Watson, 58 Mich. 
507, 25 NW 497%. 


[a] Thus in an action by the par- 
ent (1) a requested instruction that 
mere sexual intercourse with plain- 
tiff’'s daughter is not enough to main- 
tain an action is sufficiently covered 
by an instruction that plaintiff must 
show that defendant got his daughter 
with child. Richardson v. Fouts, 11 
Ind. 466. (2) A charge that the jury 


so that a refusal to give the latter 
charge was not error. Cook v. Bart- 
lett, 179 Mass. 576, 61 NE 266, 


69. Duncan vy. Welty, 20 Ind. 44; 
Humble v. Shoemaker, 70 Iowa 223, 30 
NW 492. 


[a] Thus (1) it is error to refuse 
pertinent instructions that on the 
question of the credibility of the wo- 
man as a witness, the jury should 
consider her relation to plaintiff, his 
influence over her, her contradictory 
statements as to who was the father 
of her child, and, where force is 
charged, the age and physical ability 
of defendant. Duncan vy. Welty, 20 
Ind. 44. (2) Where in the petition 
fraud and conspiracy are alleged in 
the procurement of the marriage of 
the woman to another by defendant 
and there is no evidence to sustain 
such averment, it is error to refuse 
to instruct the jury that they are not 
to consider such allegation, and, in- 
stead, to charge as to what would fol- 
low if they found that defendant was 
guilty of such fraud and conspiracy. 
Humble v. Shoemaker, 70 Iowa 223, 
30 NW 492, 


70. Simons v. Busby, 119 Ind. 13, 
21 NE 451. 


71. Stowers v. Singer, 113 Ky. 584, 
68 SW 6387, 24 KyL 395. 


[a] Instruction held insufficient.— 
An instruction that the jury should 
find for plaintiff if they believe that 
defendant ‘seduced, debauched, and 
carnally knew” his daughter, “and 
that by reason or means of such se- 
duction and carnal knowledge by de- 
fendant of said daughter, said daugh- 
ter became pregnant,” etc. Stowers 
v. Singer, 113 Ky. 584, 68 SW 687, 24 
KyL 395. 


72. Robinson v. Powers, 129 Ind. 
480, 28 NE 1112. 


73. Simons v. Busby, 119 Ind. 13, 
21 NE 451; Gemmill v. Brown, 25 Ind. 
A. 6, 56 NE 691; Brown v. Kingsley, 
38 Iowa 220. 


[a] Illustrations.—(1) An instruc- 
tion that in determining the prepon- 
derance of evidence the jury shall 
consider any statement by defendant 
with regard to the manner in which 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 128-180] 


be instructed as to the necessity of sueh artifice or 
deceit as would mislead a virtuous woman,‘ that she 
was misled and deceived in consequence thereof,?® 
and that she subniitted through the artifice or de- 
ception practiced upon her.‘ The character of the 
reluctance and scruples required to be overcome 
should be explained.?7 The charge must be war- 
ranted by the evidence*® and must not be vague7® 
or misleading*® or invade the province of the jury.*? 
In considering whether an instruction given con- 
forms to these requirements, it must be read in the 
hight of all the language used in the instructions or 
in other instructions given.*? 


[§ 129] (3) Chastity. When the chastity of the 
woman seduced is in issue it is the duty of the 
trial eourt to state the issue to the jury®® and give 
instructions on the law applicable thereto,®* inelud- 
ing the effect of reformation after a lapse from 
chastity.8° Thus an instruction authorizing recov- 
ery for a second seduction by the same man, if plain- 
tiff had reformed during the interval, has been held 
proper ;°° and conversely, an instruction is errone- 
ous which requires that the seduction complained 
of should be the first lapse from virtue.S’ The court 
should confine the jury to a consideration of facts 
disclosed by the evidence.** It is proper to in- 
struct the jury that the virtue of the woman at the 
time of the alleged seduction is presumed, that they 


he claimed to have accomplished the [a] 
seduction is proper. Simons vy. Bus- 
by, 119 Ind. 13, 21 NE 451. (2) A 


SEDUCTION 


Thus if the court instructs the 
jury that if they find the facts stated 
in the instruction to be true, defend- 


[OAC Ss] 489 


are not bound to believe that her reputation for chas- 
tity was bad from the evidence, and in deciding 
whether or not she was chaste they must weigh all 
of the evidence addueed, if in this connection a cor- 
rect instruction on the burden of proof has been giv- 
en.S® An instruction which requires too high a 
degree of proof to overcome the presumption of 
chastity is, of course, erroneous.®® If the jury has 
been charged that the woman must have yielded by 
reason of certain promises and influences of her al- 
leged seducer, it need not be added that it must 
be proven that she was of previous chaste charac- 
ter.°t A charge that they have a right to consider 
evidence offered by defendant tending to prove the 
previous want of chastity of the woman, in connec- 
tion with other evidence, as bearing on the question 
of actual seduction, is not erroneous.®°? A requested 
instruction is properly refused if not applicable to 
the issues®® or the evidence,®* or if it invades the 
province of the jury.®® ; 


[§ 130] (4) Paternity of Child. Instructions as 
to the paternity of the child alleged to result from 
the seduction must be applicable to the evidence? 
and not misleading.®? In an action at common law 
by the parent it is proper to direct that the verdict 
should be for defendant if they find that he is not 
the father of the female’s child.?® 


Anderson v. Aupperle, 51 Or. 556, 95 
P 330. 


charge that the several acts of inter- 
course characterized by the same in- 
ducement as the first act may be re- 
garded as elements of one wrong is 
a proper instruction. Gemmill v. 
Brown, 25 Ind. A. 6, 56 NE 691, (3) 
“A threat to dismiss the plaintiff from 
service if she did not submit to the 
alleged illicit intercourse with de- 
fendant may be considered by the jury 
as tending to show that she was over- 
persuaded by the artifice of the de- 
fendant to submit to his embraces, 
and did not voluntarily abandon her- 
self to debauchery.” Brown v. Kings- 
ley, 38 Iowa 220, 222, 


74, Breon v. Henkle, 14 Or. 494, 13 
P 289. 

75. Breon v. Henkle, supra, 

76. Breon v. Henljle, supra. 

77. Breon v. Henkle, supra. 

78. Stone v. Bang, 153 Miss. 892, 
122 S 95; Breon v. Henkle, 14 Or. 494, 
13 P 289. 

79. Breon v. Henkle, supra. 

[a] Thus an instruction that if 


the jury should find that defendant 
did, through enticement, or persua- 
sion, or artifice, overcome plaintiff's 
reluctance and scruples, and thereby 
induced her to have unlawful inter- 
eourse with him, then they should find 
for plaintiff, was too vague; they 
should have been instructed that 
plaintiff could not recover unless it 
appeared from the evidence that de- 
fendant employed such artifices or de- 
ceit as was calculated to mislead a 
virtuous woman, and that plaintiff 
was misled in consequence thereof, 
and thereby seduced; and that the 
character of the reluctance and scru- 
ples to be overcome should have been 


explained. Breon v. Henkle, 14 Or. 
494, 13 P 289. 

80. Breon vy. Henkle, supra. 

81. Hopkins v. Mathias, 66 Iowa 


333, 23 NW 732. 


ant is guilty of seducing plaintiff, as 
a matter of law, is erroneous, since, 
in the absence of a promise of mar- 
riage, the sufficiency of the promise 
made, and arts used, to accomplish the 
seduction, is a question for the jury. 
Hopkins vy. Mathias, 66 Iowa 333, 23 
NW 7382. ' 

82. Bell v. Rinker, 29 Ind. 267; 
Ferguson v. Moore, 98 Tenn. 342, 39 
SW 341. 


{a] Thus an instruction that there 
must be some “overpersuasion by the 
man, followed by sexual. intercourse 
as the result of such . . . overper- 
suasion, to constitute the offense of 
seduction’? does not mean that mere 
persuasion, followed by illicit inter- 
course, constitutes the offense, where 
in the same instruction the words 
“inducements,” “promise,” ‘artifice,’ 
and “deception” are used as equiva- 
lents of “overpersuasion,’” and the 
phrase “false or fraudulent persua- 
sion” is used as the equivalent of 
“false or fraudulent acts, promises, 
or inducements.” Graham v. Mc- 
Reynolds, 90 Tenn. 673, 18 SW 272. 


83. Mennenga v. Mennen, 182 Iowa 
1147, 166 NW 486. 

84. Mennenga v. Mennen, supra. 

85. Haeissig v. Decker, 139 Minn. 


422, 166 NW 1085. 


SGryekralicky iv. 
Ida. 424, 289 P 74. 


87. Robinson v. Powers, 129 Ind. 
480, 28 NE 1112; Stowers v. Singer, 
113 Ky. 584, 68 SW 6387, 24 KyL 395, 


88. Robinson v. Powers, 129 Ind. 
480, 28 NE 1112; Anderson v. Aup- 
perle, 51 Or. 556, 95 P 330. 


fa] Thus on a trial for seduction 
where there is no competent evi- 
dence of the reputation for chastity 
of the woman, the court does not err 
in confining the jury, when determin- 
ing the issue of chastity, to direct tes- 
timony of facts of sexual intercourse, 
or to circumstantial evidence from 
which such acts might be inferred. 


Shuttleworth, 49 


89. Gunder vy. Tibbits, 153 Ind. 591, 
55 NE 762. 


90. West v. Druff, 55 Iowa 335, 7 
NW 636. 
fa] Thus an instruction that the 


presumption remains until overcome 
by clear and satisfactory evidence is 
erroneous. West yv. Druff, 55 Iowa 
335, 7 NW 636. 


91. Robinson v. Powers, 129 Ind. 
480, 28 NE 1112. 


92. Hogan v. Cregan, 29 N. Y. Su- 
per. 1388. 


93. Olson v. Rice, 140 Iowa 630, 
119 NW 84. 


[a] Thus in an action by the wo- 
man seduced, where she does not put 
her character in issue, the court prop- 
erly refuses requested instructions re- 
quiring a verdict for defendant on the 
jury finding that she was not a wo- 
man of chaste character. Olson v. 
Rice, 140 Iowa 630, 119 NW 84. 


94. Stone v. Bang, 153 Miss. 892, 
122 S 95. 
95. Patterson v. Hayden, 17 Or. 


B38: 21 P 129, 11 AmSR 822, 3 LRA 
oO . 

{a] Thus in an action by the wo- 
man seduced, an instruction that ir 
the jury find that at the time of the 
alleged seduction, plaintiff was suffer- 
ing from a_ venereal disease, this 
would in itself, if unexplained, be suf- 
ficient evidence of unchastity. to pre- 
vent a recovery is properly refused as 
invading the province of the jury. 
Patterson v. Hayden, 17 Or. 238, 21 
P 129,11 AmSR 822, 3 LRA 529. 


96. Hopkins vy. Mathias, 66 Iowa 
333, 28 NW 732. 


[a] Imstructions held sufficient.— 
Mennenga v. Mennen, 182 Iowa 1147, 
166 NW 486. 


97. Hopkins vy. Mathias, 
333, 238 NW 732. 


98 Eager v. Grimwood, 1 Exch. 61, 
154 Reprint 26. 
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[§ 131] (5) Damages.°® The foregoing rules? 
apply to instructions as to the elements and measure 
of damages,’ as for example, that the charge must 
be applicable to the pleadings and issues,? and un- 
warranted by the evidence,* must not be mislead- 
ing,” must state the law ecorrectly,® and must not 
invade the province of the jury.’ The instructions 
are to be considered as a whole and the fact that 
one portion considered separately might be open to 
objection does not constitute error, if the charge is 
correct in its entirety.S A requested charge is prop- 
erly refused if abstract,® if it is not a correct state- 
ment of law,!® or if it is substantially covered by the 
instructions given;'+ but it is error to refuse a 
correct instruction on a material issue not covered 
by other instructions given.!? 


[§ 132] c. Special Verdict.1° In accordance with 
the rules relating to special verdicts generally,!* the 
court may properly submit issues embraced in the 


99. Damages recoverable see infra 


SEDUCTION 


Moore, 98 Tenn. 342, 39 SW 341. 


[$§ 131-134 


allegations of the complaint.1> Where the jury 
finds that the woman yielded to defendant because 
of her belief in his flattery and in reliance on his 
promises, it is not necessary to’ find further facts 
disclosing the means employed by defendant.*® 


[§ 133] 8. New Trial.1* The facet that the wo- 
man since her seduction has married defendant? 
or another?” has been held not to constitute a ground 
for a new trial. 


[§ 134] 9. Appeal and Error. General rules?° 
govern questions of appeal and error in actions for 
seduction.2! Thus objections not raised in the low- 
er court cannot be raised for the first time on ap- 
peal;?*_ matters of discretion are not ordinarily re- 
viewable,?* and the parties cannot on appeal com- 
plain of errors which did not operate to their preju- 
dice2* whether with respect to errors in the admis- 


‘ 


‘ 


( 


should not be given. Hill v. Wilson, 


§§ 135-149. 
1. See supra § 126. 
2. See cases infra this section. 


3. Olson v. Rice, 140 Iowa 630, 119 
NW 84. 


[a] Thus, where the question of 
plaintiff's previous chaste character 
is not put in issue by the petition, nor 
submitted to the jury, although evi- 
dence on the issue was received with- 
out objection, an instruction author- 
izing the jury to consider loss of char- 
acter in determining the damages is 


erroneous. Olson v. Rice, 140 Iowa 
630, 119 NW 84. 
4 Mighell v. Stone, 175 Ill. 261, 


51 NE 906; De Haven v. Helvie, 126 
Ind. 82, 25 NE 874. 
[a] Thus it is error to charge that 


the pecuniary circumstances of de- 
fendant may be considered where 
there is no evidence on that subject. 
De Haven v. Helvie, 126 Ind. 82, 
NE 874. 

5. Willeford v. Bailey, 
402, 48 SE 928. 


[a] Held not wmisleading.—(1) 
Stowers v. Singer, 113 Ky. 584, 68 SW 
637, 24 KyL 395. (2) An instruction in 
an action by a father including as an 
element of damages moneys paid out 
or incurred for p%iysician’s services 
and medicines, “if any are shown by 
the evidence,” is not reversible error, 
even in the absence of proof of mon- 
eys so paid out or incurred, since the 
instruction, being on a mere _ inci- 
dental matter, would not mislead the 
jury. Mighell v. Stone, 175 Ill. 261, 
51 NE 906 [aff 74 Ill. A. 129], 


6. Smith v. Young, 26 Mo. A, 575. 


[a] Thus in an action by the par- 
ent an instruction is erroneous which 
attempts to apply the rule of damages 
governing cases of seduction to a case 
of debauching without the element of 
ere us on: Smith v. Young, 26 Mo. A. 
575. 


7. Ferguson v. Moore, 98 Tenn. 342, 
39 SW 341. 


fa] Thus an instruction that ‘You 
may give what is called ‘vindictive 
damages’ to punish the defendant, if 
guilty, and deter others from doing 
likewise, and it is not only your right, 
but your duty, to do so,” is errone- 
ous, as the giving of vindictive dam- 
ages is a matter of discretion with the 
jury, and they should not be told it is 
their duty to give them. Ferguson y. 


oe) sINGe Ce 


8. Mighell v. Stone, 175 Ill. 261, 51 
NE 906; Willeford v. Bailey, 132 N. 
C. 402, 43 SE 928. 


9.. Gover v. Dill, 3 Iowa 337. 


[a] Thus if a promise of marriage 
is alleged as a means to accomplish 
the seduction, but no damages are 
claimed for the breach of such prom- 
ise, instructions that such breach can- 
not be considered with reference to 
the question of damages, as the action 
is for seduction only, have been held 
to be inapplicable and properly refus- 
ed. Gover v. Dill, 3 Iowa 337. 


10. Stowers v. Singer, 113 Ky. 584, 
68 SW 637, 24 KyL 395; Cook v. Bart- 
lett, 179 Mass. 576, 61 NE 266; Wille- 
ie v. Bailey, 132 N. C. 402, 43 SE 
928. : 


[a] Thus (1) in an action by the 
parent a refusal to charge on the ques- 
tion of damages to “allow the plain- 
tiff none for wrong to his daughter, 
but only for wrong to himself,’’ is not 
error; the wrong done to the daugh- 
ter being the wrong done to plaintiff. 
Willeford v. Bailey, 132 N. C. 402, 43 
SE 928. (2) It is proper to refuse to 
instruct the jury that, in order to 
award exemplary damages,.they must 
believe that the seduction and carnal 
knowledge ‘“‘were willfully or malici- 
ously accomplished by defendant, or 
knowingly, wantonly, or recklessly 
persisted in by him, to the great dan- 
ger of the impregnation of [the fe- 
male],’’ as malice is not required to 
authorize exemplary damages. Stow- 
ers v. Singer, 113 Ky. 584, 68 SW 637, 
24 KyL 395. 


11. Thiebault v. Prendergast, (R. 
I.) 69 A 922. 
fa] Thus, where in an action by 


the woman seduced, there is no evi- 
dence of loss of wages, an instruction 
that the jury cannot find anything on 
that score because there is nothing on 
which they can compute damages, 
sufficiently covers a request to charge 
that plaintiff cannot recover for any, 
loss of his daughter’s services or 
earnings after the date of the writ. 
Thiebault v. Prendergast, (R. I.) 69 A 
922. 


12. Hill v. Wilson, 8 Blackf. (Ind.) 
123. 
fa] Thus it is error to refuse to 


charge the jury that criminal connec- 
tion may take place between the par- 
ties without seduction, and that if se- 
duction is not proven damages for it 


8 Blackf. (Ind.) 123. 


13. Generally see Trial 
1907-1932]. 


14. See Trial [38 Cyc 1921]. 


15. Fields’ v. Brinson, 179 NJ; 
280, 102 SE 305. 


[a] Thus the issue whether de- 
fendant unlawfully and forcibly as- 
saulted and carnally knew and abused 
plaintiff and issue whether defendant 
wrongfully seduced and carnally knew 
her both being embraced in the alle- 
gation “did seduce, debauch, and vio- 
lently force the plaintiff, and had sex- 
ual intercourse with her against her 
will,” there is no error in submitting 


[88 Cyc 


both issues. Fields v. Brinson, 179 
N. C. 280, 102 SE 305. 
16. Gunder y. Tibbits, 153 Ind. 


591, 55 NE 762. 


[a] Thus a special verdict finding 
that plaintiff had been chaste until 
she yielded to defendant through her 
confidence in him, belief in his flat- 
tery, and persuasions, her reliance on 
his continued promises of friendship, 
without disclosing the means employ- 
ed, from which the court might de- 
cide, as a matter of law, that plaintiff 
yielded, believed, and relied thereon, 
was proper, since to include the omit- 
ted facts would be to substitute the 
evidence for the verdict. Gunder vy. 
Tibbits, 153 Ind. 591, 55 NE 762. 


17. Generally see New Trial 46 CG 
Tae pesee 
18. Graves y, Rivers, 3 Ga. A. 510, 


60 SE 274. 

19. Collard v. Armstrong, 6 Alta. 
feos 
20. 
p 256. 
21. See cases infra this section. 

22. Ferguson v. Moore, 98 Tenn. 


342, 39 SW 341. And see Appeal and 
Error § 580. 


23. McRae v. Lilly, 23 N. C. 118, 
119 (‘Whether the damages be exces- 
sive or not, we have not the means of 


See Appeal and Error 3 C. J. 


examining, because between this 
Court and the evidence there is an 
impenetrable wall; and if we 


had the means of examination, we 
have no right to determine, because 
this is not a question of law, but of 
discretion’). And see Appeal and Er- 
ror §§ 2753-2829. 


24. Mighell v. Stone, 175 Ill. 261, 
51 NE 906 [aff 74 Ill. A. 129]. And 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§§ 134-136] 


sion of evidence?® or the giving or refusing of in- 
structions.2® A judgment against defendant will 
not be reversed and a new trial granted for newly 
discovered evidence on the ground that after the 
trial of the civil action he was tried under an in- 
dictment for the same offense and found guilty of 
fornication.?7 


[§ 1385] 10. Damages**—a. In Action by Woman 
Seduced—(1) In General. The woman seduced is 
entitled to compensation for her entire loss,?° in- 
cluding damages for personal injury,®® wounded feel- 
ings,*? anguish of mind,?* and dishonor suffered by 
reason of the seduction.*® Among other matters 
that may be considered in estimating the damages are 
loss of social standing,*®* pregnaney,*° childbirth,?° 
sickness,** and like matters.** Pain and suffering 
incident to bearing and giving birth to a child, the 
fruit of the seduction, are ordinarily elements of 
damages.°®° Where, however, the child was born 
after plaintiff married another than defendant, it 
has been held that no recovery can be had for the 
pain and.suffering occasioned by the birth of the 
child.4° In determining the damages it has been 
held immaterial whether the woman is under age 
or of full age.4! Recovery has been allowed for 
medical expenses incurred,*? although not paid.*3 
So it has been held that recovery may be had for 
the value of the time lost by reason of plaintiff’s 


see Appeal and Error § 2878 et seq. 


[a] Presumptions.—AIlthough a 
claim for nursing and curing the wo- 
man may be alleged, if there is no evi- 
dence to sustain it and a general ver- 
dict is rendered, a cause of action 
having been proven for which the ju- 


tal 
jury. 


matter, 


[b] 


SEDUCTION 


would not mislead the 
Mighell v. Stone, 
51 NE 906 [aff 74 Ill. A. 129]. 


Held not 
there is testimony which, 
by the jury, is sufficient to show that 


harmless.—W here 


[57 C.J.] 41 


sickness,4* and that such value is to be determined 
by what the woman would have earned but for her 
misfortune.t® Where, however, plaintiff is a minor, 
it has been held, in accordance with the general 
rule relating to actions by infants,*® that there can 
be no recovery either for loss of time?‘ or for the 
services of a nurse, physician, or hospital care.** 
Even where the woman was previously unchaste she 
may nevertheless recover for loss of health*® and 
the other injuries following the illicit intercourse,’*° 
except injury to, or loss of, character.°! The ex- - 
tent of the damages must depend to some extent 
on the publicity given to the outrage,®? and ac- 
cordingly the publicity given by defendant to the 
wrong may be considered.®* Any indignity offered 
plaintiff during the trial,°* or any imputation against 
her character®® or impeaching her virtue,°® if un- 
true,°* is to be taken into consideration. 


[§ 186] (2) Exemplary Damages. Exemplary or 
punitive damages are generally awarded in actions 
of seduction,®® especially if the seduction was ac- 
complished under a promise of marriage,®® or by 
the use of force.®°° . In some jurisdictions such dam- 
ages are expressly provided for by statutes giving 
the female a right of action. As the act of se- 
duction is necessarily willful, exemplary damages 
may be recovered, regardless of the existence or 
nonexistence of malice,®? 


41. Bowman v. Hart, 161 Tenn. 402, 
33 SW (2d) 58. Compare Infants § 
252; and cases infra notes 47, 48. 


42. Lampman vy. Bruning, 120 Iowa 
167, 94 NW 562. 


HEY CAINE PADIE 


if credited 


ry had a right to award damages to 
the amount of such verdict, the pre- 
sumption will be that the jury allow- 
ed nothing on such claim. Doyle v. 
Jessup, 29 Ill. 460. 


25. Saunders v. Miller, 119 Ga. 873, 
47 SE 338; Stone v. Bang, 153 Miss. 
$92, 122 S 95; Stiles v. Tilford, 10 
Wend. (N. Y.) 338. And see Appeal 
and Error.§ 2952 et seq. 


[a] Thus, where the suit is 
brought after the daughter is enceinte, 
but before the birth of the child, a 
verdict will not be set aside because 
of the admission of evidence of loss 
of service and expenses incurred aft- 
er the commencement of the suit 
where the cause of action is estab- 


' lished independently of such evidence. 


Stiles v. Tilford, 10 Wend. (N. Y.) 
338, 
26. Mighell v. Stone, 175 Ill. 261, 


51 NE 906; Simons v. Busby, 119 Ind. 
13, 21 NE 451; Baird v. Boehner, 77 
Iowa 622, 42 NW 454; Stowers v. 
Singer, 113 Ky. 584, 68 SW 637, 24 KyL 


395. And see Appeal and Prror § 3013 
et seq. 
[a] Thus (1) appellant cannot 


complain of an instruction given in 
the exact language of an instruction 
asked for by him (Stowers v. Singer, 
113 Ky. 584, 68 SW 637, 24 KyL 395); 
(2) or where the instruction is more 
favorable to defendant than he is en- 
titled to have given (Fisher v. Bol- 
ton,.148 Iowa 651, 127 NW 979; Ol- 
son v. Rice, 140 Iowa 630, 119 NW 84). 
(3) An instruction including as an 
element of damages moneys paid out 
or incurred for physician’s services 
and medicines “if any are shown by 
the evidence,” is not reversible error, 
even in the absence of proof of mon- 
eys so paid out or incurred since the 
instruction, being on a mere inciden- 


defendant was not guilty of the seduc- 43. Lampman v. Bruning, supra. 
tion charged in the declaration, an in- . 
struction which takes from the jury 44. Lampman v. ee Supra. 
all consideration of such evidence con- 45. Lampman vy. Bruning, supra. 
stitutes .reversible error. itton v. [ 5 
sey a] Thus the value of the time 
Woliver, 126 Va. 32, 100 SE 827, plaintiff lost on account of her sick- 
27. Saunders v. Miller, 119 Ga, 873,| ness, she being a school-teacher, is 


47 SE 338. 


28. Cross references: 
Admissibility of evidence: 

As to extent of loss see supra § 81 
et seq. 

In bar of cause of action in pro- 
ceeding for assessment of dam- 
ages see Damages § 354 text and 
note 76. 

Damages generally 

Ces. p 699: 

Instructions as to damages see supra 

§ 131. 

Pleading as to damages see supra § 

67. 


see Damages 17 


29. Breon v. Henkle, 14 Or. 494, 
13) P2289. 
30. Simons v. Busby, 119 Ind. 13, 


21 NE 451. 
31. Simons v. Busby, supra. 


32. Gemmill v. Brown, 25 Ind. A. 
6, 56 NE 691. 


383. Simons v. Busby, 119 Ind. 13, 
21 NE 451. 
34. Hawn v. Banghart, 76 Iowa 


683, 39 NW 251, 14 AmSR 261. 


35. McCoy v. Trucks, 121 Ind. 292, 
23 NE 93. 

36. McCoy v. Trucks, supra. 

87. McCoy v. Trucks, supra. 

38. McCoy v. Trucks, supra. 

39. Gemmill v. Brown, 25 Ind. A. 


6, 56 NE 691. 


40. Kreighbaum v. Dinsmore, 
Ind. A. 693, 165 NE 526. 
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what she could have earned at teach- 
ing during that time. Lampman v. 
Bruning, 120 Iowa 167, 94 NW 562. 


46. See Infants § 252. 


47. Gardner v. Boland, 
362, 227 NW 902. 


209 Iowa 


48. Gardner v. Boland, supra. 
49. Smith v. Milburn, 17 Iowa 30. 
50. Smith v. Milburn, supra. 
51. Smith v. Milburn, supra. 
52. Simons yv. Busby, 119 Ind. 13, 


21 NE 451. 


53. Simons y. Busby, supra. 

54. Ferguson y. Moore, 98 Tenn. 
342, 39 SW 341. 

55. Ferguson vy. Moore, supra. ’ 

56. Ferguson v. Moore, supra; 
Martin v. Bestpflug, 12 Sask. L. 489. 

57. Ferguson v. Moore, 98 Tenn. 


342, 39 SW 341. 


58. Baker v. Bates, 4 Tenn. Civ. A. 
175; Collard v. Armstrong, 6 Alta, L. 
187. 
reat Baker v. Bates, 4 Tenn. Civ. A. 

60. Marshall v. Taylor, 98 Cal. 55, 


32 P 867, 35 AmSR 144, 


61. See statutory vrovisions; and 
Marshall v. Taylor, 98 Cal. 55, 32.P 
867, 35 AmSR 144. 


62. Verwers v. Carpenter, 166 Iowa 
273, 147 NW 742. 


42 [57 C.J.] 
[§ 137] (8) Amount of Recovery. As to the 
amount of damages, no fixed rule can be estab- 
lished.®* 
reason than where the action is by the parent, the 
amount awarded plaintiff should not be disturbed.°* 
Accordingly, where the court is unable to say that 
the verdict is beyond the limit demanded by justice,®® 
or indicates by its excess passion or prejudice on 
the part of the jury,®® the award will not be dis- 
turbed. Where, however, it appears that passion 
and prejudice must have influenced the jury, the 
verdict will not be allowed to stand.%7 


Illustrative cases in which various courts have held 
particular awards of damages to be excessive®® or 
not excessive’? under the cireumstanees of the par- 
ticular cases involved, are referred to in the notes. 


[§ 138] b. Action by Parent, Master, or Person In 
Loco Parentis—(1) In General. The damages recoy- 
erable at common Jaw in an action by a parent, mas- 
ter, or person in loco parentis for seduction must 


SEDUCTION 


It has been said that, with much greater’ 


* y 
: ¥ 


[§§ 197-140 
be the natural and proximate consequence of the 
wrongful act of defendant;*® and where a statute 
authorizes the father to sue for the seduction of his 
daughter, the rule for the reeovery of damages is 
generally, the same as at common law.7! Although 
ile act was committed with force and arms, it has 
been held that the measure ef damages is the same 
as though there had been a seduetion.*? 


{[§ 139] (2) Loss of Services. Reeovery may be 
had for loss of services’? even where the daughter 
was unchaste at the time of the seduction,’* or where 
there was debauchery alone as distinguished from 
seduction;*® and it has even been held that recov- 
ery may he had for probable loss of serviees from 
the date of the trial to the time when the woman 
would reach her majority.7° | 


[§ 140] (8) Expenses. Actual expenses ineurred 
by plaintiff as a result of the seduetion may be re- 


63. Smith v. Milburn, 17 Iowa 30. 


64. Marshall v. Taylor, 98 Cal. 55, 
32 P 867, 35 AmSR 144; Gunder. v. 
Tibbits, 153 Ind. 591. 55 NB 762. 


[a] Reason for rule.—‘'Through 
the seducer’s arts a young girl has 
been outlawed from society. She has 
been cast upon the world robbed of 
her innocence; an injury has been 
‘done which nothing cah repair; a 
loss has been suffered which nothing 
ean alleviate.’ Marshall v. Taylor, 
98 Cal. 55, 32 P 867, 870, 35 AmSR 144 
[quot Gunder v. Tibbits, 153 Ind. 591, 
609, 55 NE 762]. 


65. Baird v. Boehner, 77 Iowa 622, 
42 NW 454. 

66. Kralick v. Shuttleworth, 49 Ida. 
424, 289 P 74; Baird v. Boehner, 77 


Iowa 622, 42 NW 454; 
burn, 17 Iowa 30. 


67. Wilson v. Prettyman, 195 Iowa 
598, 192 NW 413. 


68. [a] Seventy-five hundred dol- 
lars.—Wilson v. Prettyman, 195 Iowa 
598, 192 NW 413 (where the award 
was held to be the result of passion 
and prejudice and excessive even 
when reduced fifty per cent, where 
defendant was sixty years old and 
plaintiff was thirty-six and had been 
a married woman for eight years and 
understood the ways of the world, the 
seduction being accomplished within 
two weeks after their engagement), 


69. [a] Twenty-five thousand dol- 
lars.—Marshall v. Taylor, 98 Cal. 55, 
32 P 867, 35 AmSR 144 (where plain- 
tiff was a young, chaste, inex- 
perienced girl of sixteen years, and 
defendant a man of mature years and 
large property interests). 


{b] Six thousand seven hundred 
and fifty dollars.—Baird v. Boehner, 
77 Iowa 622, 42 NW 454 (where the 
woman was induced to submit to ‘de- 
fendant’s desires by promises of mar- 
riage and professions of love made 
by him). 


{c] Five thousand dollars.—Gunder 
v. Tibbits, 153 Ind. 591, 55 NE 762 
(where a married man of mature 
years seduced an orphan seventeen 
years old, and had two abortions per- 
formed on her, which injured her 
health and reputation, and rendered 
her unable to labor). 


{d] Four thousand dollars.—Mar- 


Smith v. Mil- 


tin v. Bestpflug, 12 Sask. L. 489 
(where plaintiff was seduced under 
promise ef marriage and the verdict 
was based in part on the conduct of 
defendant in imputing unchastity to 
plaintiff). 


{e] Three thousand dollars.—kKra- 
lick v. Shuttleworth, 49 Ida. 424, 289 
P 74 (where a twenty-one year old 
single woman was seduced a second 
time by the same man). 


{f{] Twenty-five hundred dollars.— 
Gray v. Bean, 27 Iowa 221 (where a 
fatherless girl living in the house of 
defendant’s father was seduced under 
a promise to marry). 


[g Two thousand two hundred 
and fifty dollars.—Bradshaw v. Jones, 
103 Tenn. 331, 52 SW 1072, 76 AmSR 
655 (where the verdict was for five 
thousand dollars but was reduced by 
remittitur to two thousand two hun- 
‘dred and fifty dollars). 


[h] Two thousand dollars.—Wil- 
son v. Mangold, 154 Iowa 352, 134 NW 
1072 (where there was much loss of 
time, large expense was incurred in a 
lying-in hospital, and plaintiff under- 
went considerable suffering). 


[i] Fifteen hundred dollars.—Egan 
v. Murray, 80 Iowa 180, 45 NW 563 
(where it appeared that plaintiff as 
the result of her seduction gave birth 
to an illegitimate child). 


{j] Six hundred and fifty dollars. 
—Smith v. Milburn, 17 Iowa 30 (where 
a verdict for “about $650” was sus- 
tained although the female was of 
previous unchaste charaeter). 


[k] Five hundred dollars.—Simons 
Vv; Busby, 119.-Ind 13, 21 NE .451 
(where the award was snstained al- 
though there was some evidence det- 
rimental to plaintiff's character). 


70. Knight v. Wilcox, 14 N. Y. 413 
[rev 18 Barb. 212] (holding that 
where defendant seduced plaintiff's 
daughter, but no pregnancy followed 
and no loss of service was sustained 
until three months after the seduc- 
tion, when the daughter suffered some 
illness in consequence of being threat- 
ened with exposure, plaintiff could not 
recover). 


71. Pence v. Dozier, 7 Bush (Ky.) 
133. 
72. Koenke v. Bauer, 162 Mo. A. 


718, 145 SW 506. 


"aa, (Us 
32 Fed. 66 [aff 140 
690, 35 L. ed. 338}. 


We eames oc v. McCrary, 11 Ga. 
oO. 


Il1.—Ball v. Bruce, 21 Til. 161. 


Ind.—Taylor v. Shelkett, 66 Ind: 
297; Pruitt y. Cox, 21 Ind. 15. 


Iowa.—Stevenson 
Iowa 97, 71 AmD 3892. 


Minn.—Haeissig v. Deeker, 189 
Minn. 422; Russell v. Chambers, 31 
Minn, 54, 16 NW 458; Fox v. Stevens, 
13 Minn. 272. 


Miss.—Ellington v. 
Miss. 329 


Moos H.—Lunt v. Philbrick, 59 N. H. 


N. J.—Clark v. Clark, 63 N. J. L. 1, 
42 A 770 


N. eave v. Fritcher, 130 N. 
Y., 239; 29 NE) 267, 27 AmSR 521, 14 
LRA 400; Hitehman Vv. Whitney, 9 
Hun 512; Kerns v. Hagenbuckle, 60 
N. Y. Super. 229, 17 N¥S 369. 


N. C.—Tillotson v. Currin, 276 N. 
C. 479, 97 SE 395; Searlett v. Nor- 
wood, 4115 N. €. 284, 20 SE 459, 


N. D.—Dwire v. Stearns, 44 N. D. 
199,172 NW 69. 


Pa.—Milliken v. Long, 188 Pa. 411, 
41 A 540; Phelin v. Kenderdine, 20 
Pa. 354. 


Vt.—Rollins vy. 
592. 


Eng.—Andrews v. Askey, 8 C. 
7, 34 ECL 578, 173 Reprint 376; 
ford v. McKewl, 
print 560. 


74 <Akerley v. Hatmes, 2 Cai. 
Y.)) 292. 


75. Robinson v. Burton, 5 Del. 335; 
Koenke v. Bauer, 162 Mo. A. 718, 145 
SW 506; Lawrence v. Spence, 29 Hun 
169 [aff 99 N. Y. 669 mem, 2 NE 145]. 


76. Berghammer = v. 139 
Wis. 197, 20¥ NW 289. 


[a] “Such services being in the fu- 
ture are somewhat speculative in their 
nature, but the fixing of such probable 
toss is in the provinee of the jury.’ 
ard Sete v. Mayer, 189 Wis. 197, 
207 NW 289 


WiAS-6438, Li Ser 


vy. Belknap, 6 


Ellington, 47 


Chalmers, 51 Vt. 


& P. 
Bed- 
3 Esp. 119, 170 Re- 


(N. 


Mayer, 


For later cases, developments anid changes im the law see Annotations, same title and section number. 


S.—Barbour y. Stephenson, - 
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§§ 140-142] 


covered,** if reasonable,*® even where there is proof 
of debauchery alone as distinguished from seduc- 
tion.7® These include the expenses of the female’s 
resulting pregnaney,*? confinement,*! and sickness,*? 
such as medicines** and medical treatment.*+ It has 
been held sufficient that plaintiff has ineurred the 
expenses and it is immaterial whether they have 
been paid.*® The probable expense of supporting®® 
and edueating*’ the illegitimate child cannot be con- 
sidered. 


[§ 141] (4) Other Matters Considered—(a) In 
General. While a mere master, having no capacity 
to be injured beyond the pecuniary value of the serv- 
ices lost, should undoubtedly be limited in his recov- 
ery to the value of these services,** the modern rule 
is that the parent or person in loco parentis may re- 
cover damages beyond the mere loss of services and 
expenses consequent on the seduction,®® and in the 
absence of evidence of any fault or connivance on 
the part of plaintiff, a verdict for the actual expenses 
of the confinement only should be set aside.°® Where, 
however, the woman’s prior unchastity has dis- 


77. Iowa.—Stevenson v. Belknap, 6 
Iowa 97, 71 AmD 392. 


Minn.—Fox v. Stevens, 13 Minn. 272. 


Miss.—Ellington vy. Ellington, 47 
Miss, 329. 


the substantial 


SEDUCTION 


4 
damages beyond loss of service can 
be recovered only by way of aggrava- 
tion has been abolished by 
and adequate damages are allowed for 
wrong. 
Shepherd, 73 Mich. 588, 41 NW 696. 


90. Stoudt v. Shepherd, supra. 


PTs Crd. [e438 


graced her family to such an extent that defendant’s 
conduct has added nothing to her parent’s suffering 
or to the danger of corrupting the family’s morals,*? 
or where intercourse takes place without seduction, 
no recovery can be had by the parent beyond com- 
pensation for loss of services and reimbursement of 
incidental expenses;?? and where the conduct of 
the daughter has been lewd, it has been held that 
damages should be confined to strict compensation 
for the loss of services during pregnancy.°? Where 
the action is brought by a person standing in loco 
parentis the same rule of damages applies as in 
the case of a natural parent,®* and he is, accord- 
ingly, permitted to recover damages beyond the 
mere loss of services and expenses.?® 


[§ 142] (b) Wounded Feelings, Mental Suffer- 
ing, Btc., of Parent. It has been held that recov- 
ery may be had for the wounded feelings of the 
parent or person in loco parentis®® unless the in- 
tercourse has taken place without seduction.®°7 So 
also the jury may consider the mental suffering of 
the parent,?* and the household.°* 


556, 95 P 330. 


Pa.—Milliken v. Long, 188 Pa. 411, 
statute, 41 A540; Phelin v. Kenderdine, 20 
a. ? 


Wis.—Lavery v. Crooke, 
612, 9 NW 599,’ 388 AmR 768. 


Stoudt v. 
52 Wis. 


N. H.—Lunt v. Philbrick, 59 N. H. 
59. 


N. C.—Tillotson v. Currin, 176 N. C. 
79, 97 SE 395; Scarlett v. Norwood, 
15 N. C. 284, 20 SE 459. 


N. D.—Dwire v. Stearns, 44 N. D. 
199, 172 NW 69. 


Or.—Anderson v. Aupperle, 
556, 95 P 330. 


78. Comer v. Taylor, 82 Mo. 341. 


79. Robinson ¥. Burton, 5 Del. 335; 
Koenke v. Bauer, 162 Mo. A. 718, 145 
Sw 506. 


80. Middleton v. Nichols, 62 N. J. 
L. 636, 43 A 575. 


81. Barbour v. Stephenson, 32 Fed. 
66 [aff 140 U. S. 48, 11 SCt 690, 35 L. 
ede 838)" Ball v.. Bruce, 21.111. 161; 
Haeissig v. Decker, 139 Minn. 422, 166 
NW 1085; Hitchman vy. Whitney, 9 
Hun (N. Y.) 512. 

82. Middleton v. Nichols, 62 N. J. 
L. 636, 43 A 575. 

83. Comer v. Taylor, 82 Mo. 341. 

84. Fox v. Stevens, 13 Minn. 272; 
Comer v. Taylor, 82 Mo. 341; Ander- 


son v. Aupperle, 51 Or. 556, 75 P 330; 
Patterson v. Hayden, 17 Or. 238, 21 P 


4 
1 


al Os, 


"129, 11 AmSR 822, 3 LRA 529. 


85. Comer v. Taylor, 82 Mo. 341. 

86. Lunt v. Philbrick, 59 N. H. 59; 
Hitchman v. Whitney, 9 Hun (N. Y.) 
512. 


87. Hitchman v. Whitney, supra. 

88. Lipe v. Eisenlerd, 32 Nagy: 
229: McKenzie v. Hardinge, 23 T. L. 
EU. LS: 

89. Ark.—Simpson v. Grayson, 54 


Ark. 404, 16 SW 4, 26 AmSR 52. 


Ga.—Kendrick v. McCrary, 11 Ga. 
603. 


Ill.—Grable v. Margrave, 4 Ill. 372, 


38 AmD 88; Garretson v. Becker, 52 
Til. A. 255. 
Va.—Bishop v. Webster, 154 Va. 


771, 158 SE 832, 155 SE 828. 


Eng:—Irwin v. Dearman, 11 East 
23, 103 Reprint 912; McKenzie v. 
Hardinge, 23 T. L. R. 15. 


[a] In Michigan the fiction that 


91. Simpson v. Grayson, 54 Ark. 


404, 16 SW 4, 26 AmSR 52. 


92. Simpson v. Grayson, supra; Hill 
v. Wilson, 8 Blackf. (Ind.) 123; Comer 
v. Taylor, 82. Mo. 341; Bishop. v. 
Webster, 154 Va. 771, 153 SE 832, 155 
SE 828; Litton v. Woliver, 126 Va. 
32, 100 SE 827. 


[a] In Missouri the rule with re- 
spect to the recovery of damages for 
debauching a female is different from 
that in case of seduction; in the 
former, there can be no recovery be- 
yond the loss of service. Mohelsky v. 
Hartmeister, 68 Mo. A. 318. 


93. Fletcher v. Randall, Anth. N. 
PMGN. 2672 


94. Tittlebaum v. Boehmeke, 81 N. 
J. L. 697, 80 A 3238, 85 LRANS 1062, 
AnnCas1912D 298; Anderson v. Aup- 
perle, 51 Or. 556, 95 P 330. 


95. Tittlebaum v. Boehmcke, 81 N. 
J. L.-697, 80 A 328, 85 LRANS 1062, 
AnnCas1912D 298; Anderson v. Aup- 
perle, 51 Or. 556, 75 P 330. 

96. U. S.—Barbour v. Stephenson, 


32 Fed. 66 [aff 140 U. S. 48, 11 SCt 
690, 35 L. ed. 338]. 


Del.—Robinson 
Oo De 

Ind.—Taylor v. Shelkett, 66 Ind. 
297)  Pruittev. Cos, 21 Inds 16. 


Iowa.—Stevenson v. Belknap, 6 
Iowa 97, 71 AmD 392. 


Mass.—Cook v. Bartlett, 179 Mass. 
576, 61 NE 266; Hatch v. Fuller, 131 
Mass. 574; Phillips v. Hoyle, 4 Gray 
568. 

Minn.—Haeissig v. Decker, 139 
Minn. 422, 166 NW 1085; Russell v. 
Chambers, 81 Minn. 54, 16 NW 458; 
Fox v. Stevens, 138 Minn. 272. 


Miss.—Stone v. Bang, 153 Miss. 892, 
122 S 95. 


Mo.—Morgan v. Ross, 74 Mo. 318. 


N. H.—Lunt v. Philbrick, 59 N. H. 
Bo: 

N. Y.—Dain v. Wyckoff, 18 N. Y.' 45, 
72 AmD 493; Badgley v. Decker, 44 
Barb. 577. 


Or.—Anderson y. Aupperle, 51 Or, 


v. Burton, 5 Del. 


97. Litton v. Woliver, 126 Va. 32, 
100 SE 827 [disappr dictum in Bar- 
bour_v. Stephenson, 32 Fed. 66 (aff 
ray ns. 48; tl ISCtx690; eoburbnmed: 


98. U. S—Barbour v. Stephenson, 
32 Fed. 66 [aff 140 U. S. 48, 11 SCt 
690, 35 L. ed. 338]. 


Minn.—Haeissig. v. Decker, 
Minn. 422, 166 NW 1085; 
Stevens, 13 Minn. 272. 


Miss.—Ellington v. 
Miss. 329. 


N. J.—Clark v. Clark, 63 N. J. L, 1, 
42 A 770; Middleton vy. Nichols, 62 
INS Jn 636,43. Al 575, 


N. C.—Tillotson v. Currin, 176 N. 
C.479,.9% SH 395. 


S._Di—Eller vo. Lord, 3605S, .Diss7h, 
154 NW 816. 


W. Va.—Riddle v. McGinnis, 22 W. 
Vials 258, 


[a] Matters proper for considera- 
tion are: (1) Anxiety. Barbour v. 
Stephenson, 32 Fed. 66 [aff 140 U. S., 
48, 11 SCt 690, 35 L. ed. 338]; Haeis- 
sig v. Decker, 139 Minn. 422, 166 NW 
1085; Russell v. Chambers, 31 Minn. 
54, 16 NW 458; Hope v. Davidson, 33 
U. C. Q. B. (Ont.) 550. (2) Distress 
of mind. Andrews v. Askey, 8 C. & 
P. 7, 34 ECL 578, 173 Reprint 376; 
Hope v. Davidson, supra. (3) Shame. 
Garretson v. Becker, 52 Ill. A. 255; 
Riddle v. McGinnis, 22 W. Va. 253; 
Berghammer v. Mayer, 189 Wis. 197, 
207 NW 289. (4) Mortification. Gar- 
retson vy, Becker, supra; Owens v. 
Fanning, (Mo.) 205 SW 69; Riddle v. 
McGinnis, supra. (5) Humiliation. 
Barbour v. Stephenson, 32 Fed. 66 
Fatt 140) UiS 48 1) SCtNG 90, sane: 
ed. 338]; Stone v. Bang, 153 Miss. 
892, 122 8 95; Tillotson v. Currin, 176 
N. C. 479, 97 SE 395; Eller v. Lord, 


139 
WOoOx av. 


Ellington, 47 


36 S. D. 3877, 154 NW 816; Bergham- 
mer v. Mayer, supra. (6) Destruc- 
tion of domestic peace. Fox v. 


Stevens, 13 Minn. 272. 
tion of household. Tillotson v. Cur- 
rin, supra. (8) Injury to affections. 
eee v. Norwood, 115 N. C. 284, 20 


99. Dwire v. Stearns, 44 N. D. 199, 
172 NW 69. But see Comer y. Taylor, 


(7) Destruc- 


44 [57 C.J.] 


[§ 143] (c) Dishonor and Disgrace. 
proper to consider the dishonor and disgrace brought 
upon the parent! and his family; 
held that the parent cannot recover for an injury 
sustained by loss of reputation, occasioned by the 
loose and abandoned character of the daughter after 
her connection with defendant, although such con- 


nection may have led to such loss.® 


[§ 144] (d) Loss of Comfort and Society. The 
loss of comfort and society of a virtuous daughter 
is a proper matter for consideration.* 


[§ 145] (e) Bad Example to Other Children of 
Plaintiff. The bad example of the woman’s act to 
the other children of plaintiff has been held one of 
the important elements in making up substantial 


damages.° 


[§ 146] (5) Damages Personal to Woman Se- 


82 Mo. 341 (holding that the wounded 
feelings of plaintiff’s family are nota 
proper matter for consideration). 


1. U. S.—Barbour v. Stephenson, 
32 Fed. 66. 


Del.—Robinson v. Burton, 5 Del. 
SoDs 
Ga.—Kendrick v. McCrary, 11 Ga. 


603. 


Ill.—Mighell v. Stone, 175 Ill. 261, 
51 NE 906. 


Mass.—Cook y. Bartlett, 179 Mass. 
576, 61 NE 266. 


Minn.—Haeissig v. Decker, 139 
Minn. 422, 166 NW 1085; Russell v. 
Chambers, 31 Minn. 54, 16 NW 458; 
Fox v. Stevens, 13 Mirin. 272. 


Miss.—Ellington v. Ellington, 
Miss. 329. 

Mo.—Owens v. Fanning, 205 SW 69; 
-Comer vy. Taylor, 82 Mo. 341. 

N. H.—Lunt,v. Philbrick, 59 N. H 
59. ‘ 

N. C.—Tillotson vy. Currin, 176 N.C. 
479, 97 SBE 395. 


Pa.—Milliken v. Long, 188 Pa. 411, 
41 A 540. 


S.. D.—Eller v. Lord, 36 S. D. 
154 NW 816. 


W. Va.—Riddle v. McGinnis, 22 W. 
Va. 253. 


AT 


377, 


Wis.—Berghammer v. Mayer, 189 
Wis. 197, 207 NW 289; Lavery v. 
Crooke, 52 Wis. 612, 9 NW 599, 38 
AmR 768. 

2. Ga.—Kendrick v. McCrary, 11 
Ga. 6038. 

Tll.—Mighell v. Stone, 175 Ill. 261, 


51 NE 906; Grable v. Margrave, 4 Ill. 
372, 38 AmD 88; Garretson v. Becker, 
52 Dll, A. 255. 


Ind.—Taylor v. 
IO 

Mass.—Cook v. Bartlett, 179 Mass. 
576, 61 NE 266. 

Minn.—Haeissig v. Decker, 1389 
Minn. 422, 166 NW 1085; Fox v. 
Stevens, 13 Minn. 272. 


Mo.—Comer v. Taylor, 82 Mo. 341; 
Morgan v. Ross, 74 Mo. 318; Owens 
vy. Fanning, (A.) 205 SW 69. 


N. H.—Lunt v. Philbrick, 59 N. H. 
Do 


N. Y.—Badgley v. Decker, 44 Barb. 
Bitte 


Shelkett, 66 Ind. 


N. D.—Dwire v. Stearns, 44 N. D. 
199, 172 NW 69. 
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It is also 


but it has been 


‘ 


[$§ 143-147 — 


duced. Damages belonging to the daughter because 
of any breach of promise are not recoverable in an 
action by the parent.® 


[§ 147] (6) Mitigation.’ 
ages it is proper to consider the subsequent marriage 
of the woman to her sedueer,* the negligence or in- 
ditference® or profligate principles and immoral con- 


In mitigation of dam- 


duet of the parent,!® and loose character or conduct 


abortion,'* the 


of the woman; but an offer of marriage by de- 
fendant after the alleged seduction,1? defendant’s 
liability to a eriminal prosecution for seduction?* or 


fact that the woman, after her 


seduction by defendant, continued to meet his ad- 
vanees'® or yielded to others,® an allowance made 
to the mother for the support and maintenance of 
the child,!? or a former recovery by the daughter 


for the seductiont® cannot be considered in mitiga- 


Or.—Anderson v. 
556, 9b Pe 330. 


Aupperle, 51 Or. 


Wis.—Lavery v. Crooke, 52 Wis. 
612, 9 NW 599, 38 AmR 768. 
3. Coon v. Moffet, 3 N. J. L. 583, 4 


AmD 392. 
4. Ill—Grable v. Margrave, 4 Ill. 


372, 388 AmD 88. 

Minn.—Russell_ v. Chambers, 31 
Minn. 54, 16 NW 458. 

Mo.—Comer vy. Taylor, 82 Mo. 341. 


N. Y.—Dain v. Wyckoff, 18 N. Y. 45, 
72 AmD 493; Kerns v. Hagenbuckle, 
60 N. Y¥. Super. 228, 17 NYS 369. 


N. C.—Tillotson v. Currin, 176 N. C. 
479, 97 SE 395. 


Pa.—Milliken vy. Long, 188 Pa. 411, 
41 A 540. 


auerE Otis v. Chalmers, 51 Vt. 
592. 
Eng.—Bedford v. McKowl, 3 Esp. 


119,170 Reprint 560. 


5. lIowa.—Stevenson vy. Belknap, 6 
Iowa 97; 71 AmD 392. 


Mo.—Morgan v. Ross, 74 Mo. 318. 


N. Y.—Kerns v. Hagenbuckle, 60 N. 
Y. Super. 229, 17 NYS 369. 


Vt.—Rollins v. Chalmers, 51 Vt. 592. 


Wis.—Lavery v. Crooke, 52 Wis. 
612, 9 NW 599, 38 AmR 768. 

Eng.—Bedford v. McKowl, 3 Esp. 
119, 170 Reprint 560. 

6. Robinson v. Burton, 5 Del. 335; 
Eant va Philbrick2 so 59a Nel. 16.9: 

7. Admissibility of evidence in 


mitigation of damages see supra § 81 
et seq. 


8. WHichar v. Kistler, 
AmD 551. 


9. “Rumler vy. .Gantt,) 12S. Ce Li7,; 
113 SE 581. 


fa] Thus “if plaintiff knew of the 
conduct of his daughter and the de- 
fendant that was reasonably calcu- 
lated to put a prudent man upon no- 
tice that seduction would probably 
result, and if he did nothing to pre- 
vent it, these circumstances ought to 
mitigate the damages.” Rumler v. 
Gantt, 121 °S..C. 117,021,113 SH. 581. 


10. Robinson vy. Burton, 5 Del. 335. 
11. Robinson v. Burton, supra. 


12. White v. Murtland, 71 Ill. 250, 
22 AmR 100; Ingersoll v. Jones, 5 
Barb. GN. Y-:))' 661. 


{a] Reason for rule.—‘“The plain- 


14 Pa. 282, 53 


tion of damages. 


So a recovery of exemplary dam- 


tiff was not obliged to accept any 
proposed compromise for the outrage 
committed on him and his family; 
much less to receive the seducer of 
his daughter as a member of it. He 
had as good a right to claim that 
the offer was an insult and aggrava- 
tion of the wrong, as the defendant 
had to regard it as a mitigation of 
the injury. It may well be that the 
character of his family would suf- 
fer still more by such an addition. 
Had a sum of money been offered, 
(although its recovery is the only 
reparation the law can make) clear- 
ly proof of such an offer would not 
have been received in mitigation of 
the recovery; much less any other 
proposition for a compromise. It is 
to be remembered that this action 
is brought by tthe parent for the 
injury to him, and not by the daugh- 
ter to recover an equivalent for her 
character. If this were a case where 
the question could arise, it might per- 
haps be said that she could not be 
heard to allege that the man whom 
she had admitted to her embraces 
was unfit to become her husband; 
but no such argument is admissi- 
ble against the parent.” Ingersoll v. 
Jones, 5 Barb. (N. Y.) 661, 665. 


13. Luther v. Shaw, 157 Wis. 234, 
147 NW 18, 52 LRANS 85; Klopfer 
v. Bromme, 26 Wis. 372. : 


14. Klopfer vy. Bromme, supra. 


15. Stoudt v. Shepherd, 73 Mich. 
588, 41 NW 696. 


16. Stoudt v. Shepherd, supra. 


[a] Reason for rule.—‘If her un- 
chastity was first occasioned by in- 
tercourse with defendant, the fact 
that she continued to meet his ad- 
vances would not affect his respon- 
sibility for the general result; and 
even if she yielded after that to oth- 
ere . the authorities and rea- 
son both indicate that the first lapse 
would render her more likely to be 
drawn away thereafter, and this was 
recognized in Lewis v. Peo., 37 Mich. 
518, as a reason why subsequent un- 
chastity should not be shown in mit- 


igation.” Stoudt v. Shepherd, 73 
Mich. 588, 41 NW 696, 699. 

17. Sellars’ “v.-.Kinder, 1) Head 
(Tenn,) 134. 

LSne Prurip ve Cox 2d indo. 

[a] Reason for rule.—‘‘Whatever 


the parent might recover would be 
for the loss of services, wounded 
feelings, etc. . and would go 
to his own use. “That which might 
have been recovered by the female 
seduced was for her use, and in 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


eee, 7” 


Mls y 


§§ 147- 149] 


. 
ages in an action for breach of marriage promise 
cannot be considered in mitigation of exemplary 
damages,'® and although while employed by defend- 
ant a minor woman had to be properly clothed, this 
obligation devolved upon plaintiff as the parent of 
the minor, and no deduction on that account should 
be made in assessing damages.”° 


[§ 148] (7) Exemplary Damages. In _ jurisdic- 
tions where exemplary damages may be recovered in 
tort actions,?! owing to the very nature of the of- 
fense punitive or exemplary damages are recover- 
able,?* in the discretion of the jury,?* regardless of 
whether malice existed?* or whether the intercourse 
was committed with foree;** but where there is 
mere debauchment as distinguished from seduction 
there can be no recovery of punitive or exemplary 
damages.?° Where plaintiff stands in loco parentis, 
he is entitled to the same kind of redress in the re- 
covery of exemplary damages as the father,?" and 
it has been held that the rule for the recovery of 
exemplary damages in an action by the parent is the 
same whether the daughter is an adult or a minor, 
where the relation of master and servant is shown 
to exist.28 Neither the fact that defendant has been 
acquitted in a eriminal prosecution because of his 
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[57 C.J.] 45 
marriage to the female,?° nor the fact that defendant 
has been punished®® or may be punished*? in a crim- 
inal prosecution, nor the fact that the female has 
recovered®”? or may be entitled to recover?? exem- 
plary damages for the same wrongful act, can be 
considered in bar of exemplary damages. In accord- 
ance with the general rule suih damages are awarded 
by way of punishment,** and accordingly it has been 
held that they do not include damages which re- 
sult from plaintiff’s shame, humiliation, or disgrace 
and which come under the head of compensatory 
damages,*° although there is authority to the eon- 
trary.’ 


[§ 149] (8) Amount of Recovery. In an action 
by the parent or person in loco parentis the amount 
of the damages is peculiarly within the province of 
the jury.*? ‘The award cannot, from the very nature 
of the case, be computed or estimated on any mere 
compensative or pecuniary basis,** and the fact that 
the jury may take into consideration the distress 
and anxiety of mind under which plaintiff suffered 
from the seduction make it difficult to decide when 
damages are excessive.*® Accordingly verdicts are 
seldom disturbed on this ground*® unless under ex- 
traordinary circumstances,*! as where the verdict is 


which the father would have no di- 
rect interest, and over which he had 


no? Controk? Pruitt, vi. Cox, .21 Ind. 
£5, 16% 

19. Luther v. Shaw, 157 Wis. 234, 
147 NW 18, 52 LRANS 85. 

20. Berghammer v. Mayer, 189 
Wis. 197, 207 NW 289. 

21. See Damages § 268. 

22. Del.—-Robinson vy. Burton, 5 
Del. 335. 

Ind.—White v. Gregory, 126 Ind. 
95, 25 NE 806. 

Iowa.—Reutkemeier v. Nolte, 179 


Towa 342, 161 NW 290, LRAI1917D 
273; Stevenson v. Belknap, 6 Iowa 
97, 71 AmD 392 (holding that the 
father may recover exemplary dam- 
ages, although the daughter, under 
the code, may also have her own 
action). 


Minn.—Haeissig v. Decker, 139 
Minn. 422, 166 NW 1085; Russell 
v. Chambers, 31 Minn. 54, 16 NW 
458; Fox v. Stevens, 13 Minn. 272. 


Mo.—Owens v. Fanning, (A.) 205 
SW 69. 


N. Y.—Lipe v. Hisenlerd, 32 N. Y. 
229; Damon vy. Moore, 5 Lans. 454; 
Ingerson v. Miller, 47 Barb. 47; 
Badgley v. Decker, 44 Barb. 577; In- 
gersoll v. Jones, 5 Barb. 661; Kerns 


Vv. Se acile, 60'N. Y. Super. 228, 
17 NYS 36 
N. aa tics Vv. sourrin, =076° IN. 


PATS) 697 Sl 395. 


N. D.—Dwire v. Stearns, 44 N. D. 
199, 172 NW 69. 


Or.—Anderson vy. Aupperle, 51 Or. 
56, 95.P>330. 
Va.-—Bishop v. Webster, 154 Va. 


771, 153 SEH 832, 155 SE 828. 


W. Va.—Riddle v. McGinnis, 22 W. 
Via, 250. 


Wis.—Luther v. 
284, 147%" NW 18, 
Lavery v. Crooke, 52 Wis. “612, 
Nw 599, 38 AmR 768; Klopfer v. 
Bromme, 26 Wis. 372. 


Can.—Hope v. Davidson, 
Q. B. 550. 
{a] Thus, 


Shaw, 157 Wis. 
52 LRANS 80 


33 U..C. 


where the offense is 


committed by a married man or oth- 
er person under such circumstances 
as do not render the offender ame- 
nable to the criminal law, exempla- 
ry damages are recoverable... White 
v. Gregory, 126 Ind. 95, 25 NE 806. 


23. Mighell v. Stone, 74 Ill. A. 129 
[aff 175 Ill. 261, 51 NE 906]; White 
v. Gregory, 126 Ind. 95, 25 NE 806; 
tg Vv. Jones, 5 (Barb. (GN. ¥.) 
661. 


24. Anderson v. Aupperle, 
556,995’ P7330. 


25. Damon v. Moore, 5 Lans. (N. 
Y.) 454 [disappr Hogan v. Cregan, 
29 NG Yen wlipetas 138]. 


26.7 (Hogan bv. Cregan;y 629 Ni Y: 
Super. 138; Bishop v. Webster, 154 
Wall Wildy bSsaiS He 832.6 1dobsqs i) e828: 
Litton v. Woliver, 126 Va. 32, 100 
SE 827. 


fa] Reason for rule.—‘‘Exempla- 
ry damages are given, not to pun- 
ish for the mere act of connection, 
but for the disgraceful, dishonorable 
and outrageous conduct of a man in 
inducing a female to throw down 
the barriers of repugnance, modesty. 
and virtue, stifle the monitor of 
morality, and consent to an act, the 
inevitable result of which is degrada- 
tion”” Hogan v. Cregan, 29 ae eS 
Super. 138, 154. 


27. Ingersoll v. Jones, 6 Barb. (N. 
Y.) 661; Anderson v. Aupperle, 51 
Or. 556, 95 P 330; Manvell v. Thom- 
Sonpone. & Piss. lame Mr be sili 
Reprint 137; Irwin v. Dearman, 11 
East 23, 103 Reprint 912. 


51) Or: 


28. Lipe v. Hisenlerd,) 32) Na Y: 
229. 

29. Wichar v. Kistler, 14a, 282; 
53 AmD 551. 

30. Reutkemeier  v. Nolte, 179 
Iowa 342, 161 NW 290, LRA1917D 
Ohio. 

31. Luther v. Shaw, 157 Wis. 234, 


147 NW 18, 52 LRANS 85. 


32. Luther v. Shaw, supra. | 

33. Reutkemeier v. Nolte, 179 
Iowa 342, 161 NW 290, LRA1917D 
273. 

34. See Damages § 268. 


35. Berghammer vy. 
Wis. 197, 207 NW 289. 
pra § 143. 


36. 


Mayer, 189 
And see su- 


Hogan v. Cregan, 29 N. Y. Su- 
per. 138 Geena of exemplary dam- 
ages include lying-in expenses, in- 
jury done to the woman, disgrace 
brought on her or her family, and 
laceration of the feelings of the par- 
fig), or those standing in loco paren- 
is 


37. Iowa.—Reutkemeier v. Nolte, 
179 Iowa 342, 161 NW 290, LRA1917D 


2135 Stevenson Vv. Belknap, 6 Iowa 
97, 71 Am)! 3923 
Mo.—Morgan v. Ross, 74 Mo. 318. 


N. Y.—Ingerson v. Miller, 47 Barb. 
47; Kerns v. Hagenbuckle, 60 N. Y. 
Super. 228, 17 NYS 369. 


Sibi G; SGa 8. eaaicis 
154 NW 816. 

Eng.—Elliott v. Nicklin, 5 Price 
641, 146 Reprint 719. 

Can.—Meyer v. Bell, 138 Ont. 35: 


Palmby v. McCleary, 12 Ont. 192. 
38. Morgan v. Ross, 74 Mo. 318. 


89. Hope v. Davidson, 33 U. C. 
Q: Bh (Ont.)" 550. 


40. Eller v. Lord, 
NW 816. 


fa] Reasons for rule—(1) “In 
cases of deliberate seduction, there 
should be no limitation to verdicts, 
because there is none to the mag- 
nitude of the injury.’ Kendrick v. 
McCrary, ‘11, Ga, 603;'606.. @2)) Sst 
is said actions of this sort are 
brought for example’s sake, and when 
a man occupying a position calculat- 
ed to give him influence over those 
who are brought into contact with 
him conducts himself improperly, 
and seduces a man’s daughter, and 
takes her away, and aids in sending 
her from the father, the sufferings 
of the father are naturally enhanced 
by. such conduct, and for example’s 
sake with such a man the damages 
might be Sarees Hope v. David- 
Choos BEY WENO) se} (Ont) 550, 554. 


41. Stevenson v. Belknap, 6 Iowa 
97, 71 AmD' 392. 


36 S. D. 377, 154 


46 [57 C.J.] 


so great as to raise the suspicion of partiality or 
passion,*? or corruption*® or undue influence.*4 
fact that the award appears to be much larger than 
it should have been,*® or that the court might not 
itself have given such large damages,*® and although 
they may appear disproportioned to the condition of 
plaintiff,47 or would have been better satisfied with 
a smaller verdict,*® does not warrant interference. 
The jury may award damages up to the limit claimed 


42. Stevenson vy. Belknap supra; 
Ingerson v. Miller, 47 Barb. (N. Y.) 
47; Knight v. Wilcox, 18 Barb. 212 
[rev on other grounds 14 N. Y. 413]; 
Sargent v. Ou OOWsex ONY) ae 0 Oi. 
Eller v. Lord, 36 S. D. 377, 154 NW 
816; Riddle v. McGinnis, 22 W. Va. 
Zoo. 


42. Ingerson v. Miller, 47 Barb. (N. 
Y.) 47; Knight v. Wilcox, 18 Barb. 
(N. Y.) 212 [rev on other grounds 14 
N. Y. 413]; Sargent v. , 5 Cow. 
(N. Y.) 106; Riddie v. McGinnis, 22 
W. Va. 253. 


44. Ingerson v. Miller, 47 Barb. 
GNEENS) eae ol Leravian WuOrd, corns. os 
377, 154 NW 816. 


45. Sargent v. 7 Dy Cows IGNENs): 
1067) Thorpe, v. Grier, 1 UL GC. Q.. B. 
(Ont.) 528. 


46. Evans v. Davies, 17 Wkly. Rep. 
679. 


47. Evans v. Davies, supra. 


48. Ingerson v. Miller, 47 Barb. (N. 
Yi.) 4s Mravis vy. Barger, 24, “Barb. 
(N. Y.) 614; Sargent v. » » Cow. 
(CN. Y.) 106; Meyer v. Bell, 13 Ont. 
35; Hope vy. Davidson, 33 U. C. Q. B. 
(Ont.) 550. 


49. Barbour v. Stephenson, 32 Fed. 
66. 


50. Kerns v. Hagenbuckle, 60 N. Y. 
Super. 228, 17 NYS 369. 


51. Fitzhenry v. Murphy, 14 CanLJ 
22) Bord va Gourlay, 42> U. C. Q, B: 
(Ont.) 552. 


52. [a] Yen thousand dollars.— 
Bishop v. Webster, 154 Va. 771, 153 
SE 832, 155 SE 828 (where the award, 
against a boy filling only a minor po- 
sition as clerk with no expectancy of 
an ‘inheritance, was held to mean 
financial ruin and to be too severe a 
punishment). 


[b] Five thousand dollars.—Berg- 
hammer v. Mayer, 189 Wis. 197, 207 
NW 289 (where the jury awarded two 
thousand dollars actual damages and 
three thousand dollars punitive dam- 
ages and the court reduced the actual 
damages to one thousand dollars but 
held the punitive damages not exces- 
sive). 


{c] Fifteen hundred  dollars.— 
Meyer v. Bell, 13 Ont. 35 (where from 
the amount awarded it appeared that 
the jury had failed to consider some 
circumstances of the case and the 
court ruled that on deposit of one 
thousand dollars by defendant to 
await the event of a new trial, such 
new trial would be granted). 


53. [a] Twenty-five thousand dol- 
lars.—Eller v. Lord, 36 S. D. 877, 154 
NW 816 (where award for seduction 
of plaintiff's minor daughter included 
compensation for humiliation, dis- 
grace, and mental suffering). 


[b] Sixty-five hundred dollars.— 
Reutkemeier v. Nolte, 179 Iowa 342, 
161 NW 290, LRA1917D 273 (where 
recovery of five hundred dollars ac- 
tual damages and six thousand dol- 
lars exemplary damages was had for 


SEDUCTION 


The 


seduction of a minor daughter). 


{e] Fifty-five hundred dollars.— 
Mighell v. Stone, 74 Ill. A. 129 [aff 175 
Ill. 261, 51 NE 906] (where seduction 
of a minor daughter, procured by im- 
portunities, blandishments, and a 
promise to marry if she became preg- 
nant, and that when she became with 
child the promise was broken, caus- 
ing serious and lasting disgrace on 
the entire family). 


[d] Five thousand dollars.—Wil- 
hoit v. Hancock, 5 Bush (Ky.) 567 
(where the action was brought by the 
father for loss of services consequent 
on the seduction, debauching, and im- 
pregnation of his daughter, who lived 
as a member of his family, under his 
control, and without any specified 
compensation for services, although 
she labored and was twenty-one years 
of age); Ingerson v. Miller, 47 Barb. 
(N. Y.) 47 (where plaintiff’s minor 
daughter was seduced and died sud- 
denly about four months after con- 
ception from nervousness superin- 
duced by pregnancy); Willeford v. 
Bailey, 132 N. C. 402, 48 SE 928 (where 
a married man worth one hundred and 
twenty-five thousand dollars, by 
means of conspiracy with the victim’s 
elder sister, seduced the seventeen- 
year old daughter of plaintiff). 


{e] Thirty-five hundred dollars.— 
Kerns v. Hagenbuchle, 60 N. Y. Super. 
228, 17 NYS 369 (where plaintiff's 
daughter was seduced and he was de- 
prived of her assistance, society, com- 
fort, and service). 


[f{] Three thousand four hundred 
and ‘forty-one dollars.—Owens v. Fan- 
ning, (Mo, A.) 205 SW 69 (where in an 
action for the seduction and getting 
with child of plaintiff’s minor daugh- 
ter the award was two thousand and 
twenty-five dollars actual damages 
and one thousand four hundred and 
sixteen dollars exemplary damages 
and the court approved the actual 
damages and held the exemplary dam- 
ages moderate enough in view of the 
atrocious acts of defendant and his 
wealth and position in life). 


{g] Three thousand dollars.—Ste- 
venson v. Belknap, 6 Iowa 97, 71 AmD 
392 (where defendant visited the 
daughter of plaintiff as a suitor, and 
used arts, flatteries, persuasions, and 
promises to induce her to have connec- 
tion with him); Travis v. Barger, 24 
Barb. (N. Y.) 614; Riddle v. McGin- 
nis, 22 W. Va. 253 (where plaintiff's 
minor daughter was seduced). 


{h] Two thousand dollars.—Vitz- 
henry v. Murphy, 14 CanLJ 22 (where 
the master, a married man, was an en- 
gine driver and there were circum- 
stances which, if defendant were 
guilty, would tend to inflame the 
minds of the jury, there was no par- 
ticular evidence of defendant’s cir- 
cumstances). 


[i] Bighteen ‘hundred dollars.— 
Applegate v. Ruble, 2 A. K. Marsh. 
(Ky.) 128 (where defendant suffered 
judgment by default and it was shown 
that he was worth eighteen thousand 


™ 


[§ 149 


in the declaration,*® and although plaintiff’s pecunia- 
ry loss may be comparatively small, they may award 
liberal damages.°° 
awards in apparent excess of the actual money loss 
have been sustained.°+ 

Illustrative cases in which various courts have held 
particular awards to be excessive®? or not excessive** 
under the circumstances of the particular cases in- 
volved are referred to in the notes. 


Even in actions by the master 


dollars). 


[ij] One thousand seven hundred 
and fifty dollars.—Morgan v. Ross, 74 
Mo. 318 (where plaintiff’s daughter 
was seduced at the age of seventeen 
years by defendant at the home of 
plaintiff). 


[k] Sixteen hundred dollars.—Mc- 
Rae v. Lilly, 23 N. €. 118; Hope vy. 
Davidson, 38 U. C. Q. B. (Ont.) 550 
(where plaintiff's daughter was se- 
duced under a promise of marriage. 
and the seduction was accompanied 
ay eee ee of peculiar aggrava- 
ion). 


[1] Fifteen hundred  dollars.— 
Haeissig v. Decker, 139 Minn. 422, 166 
NW 1085 (where pecuniary loss was 
small, although the father sustained 
mental anguish, and there was a claim 
that defendant accomplished the 
daughter’s ruin through a promise of 
marriage). 


[m] Twelve hundred and fifty dol- 
lars.—Taylor v. Shelkett, 66 Ind. 297 
(where a man of respectable position 
in society took advantage of a com- 
paratively unprotected motherless 
daughter of respectable family and 
seduced her in her father’s home). 


[n] Twelve hundred dollars.—Dal- 
man v. Koning, 54 Mich. 320, 20 NW 
61 (where a father sued for the se- 
duction of a minor daughter); Thie- 
bault v. Prendergast, (R. 1.) 69 A 922 
(where the seduction of a minor 
daughter was by force and promises 
although plaintiff could not recover 
for any actual loss of services). 


[o] Nine hundred and twenty dol- 
lars.—Sargent y. » db Cow. CN Ys) 
106 (where the sixteen year old daugh- 
ter of a widow was debauched and be- 
came pregnant while under indenture 
as a servant). 


[p] Eight hundred dollars.—Doyle 
v. Jessup, 29 Ill. 460 (where plaintiff's 
minor daughter lived with her father 
and actually performed services for 
him, and was seduced by defendant 
on plaintiff's premises). 


[q] Seven hundred and fifty dol- 
lars.—Palmby v. McCleary, 12 Ont. 192 
(where the woman was a minor in the 
employ of defendant), 


{r] Six hundred and fifty dollars. 
—Pence v. Dozier, 7 Bush (Ky.) 133; 
Knight v. Wilcox, 18 Barb. (N. Y.) 
212 [rev on other grounds 14 N. Y. 
413] (where there was seduction but 
no evidence of pregnancy). 


[s] Five hundred dollars.—Leuc- 
ker v. Steileu, 89 Ill. 545, 31 AmR 104 
(where the daughter as a result of the 
seduction became pregnant); Felkner 
v. Scarlet, 29 Ind. 154 (where a wid- 
owed mother left with a number of 
infant children, and without the nec- 
essary means to provide for their 
proper support, sued for the seduc- 
tion of a sixteen year old daughter by 
a married man with whom the daugh- 
ter -was living at the time); Ford v. 
Gourlay, 42 U. C. Q:. B. (Ont.) 7552 
(where the action was by the master 
of the woman seduced). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 150-151) 


[§ 150] A. In General. 


er 58 


{§ 151] B. Who May Commit Offense. 
fense, of eourse, can be committed only by persons 
expressly or imphedly within the terms of the stat- 


ute®® ereating the offexse.*® 


Adult or infant men. 


age.®1 


{t] CGne thousand pounds.—Hlliott 
v. Nieklin, 5 Price 641, 146 Reprint 
719 (where the parties are in a mod- 
erate sphere of life). 


fuj] Three hundred and fifty 


pounds.—Evans v. Davies, 17 Wkly. | 


Rep. 679 €where the woman was the 
daughter of a journeyman carpenter 
and was seduced by a man of landed 
property enjoying an income of ten 
thousand pounds a year). 


{v] Two hundred pounds.—Ross v. 
Merritt, 3 U. C. Q. B. (Ont.) 60 (where 
plaintiff was in a moderate station in 
life and defendant, who was in good 
circumstances, seduced the woman 
under promise of marriage). 


[w] One hundred pounds.—Thorpe 
Vetcrier, of 26.107 B. .COnt:) 628 
(where a father sued for the seduc- 
tion of a daughter and there was evi- 
dence of prior unchastity). 


{x] Fifty pounds.—Tullidge  v. 
Wade, 3 Wiis. 18, 95 Reprint 909 
(where it appeared ‘that the daughter, 
thirty years of age, was seduced un- 
der a promise of marriage). 


54. €ross references: 
Abduction 1 C. J. p 281. 
Adultery 2 C. J. p 10 


Conspiracy to seduce see Conspiracy 
46 ; 


€riminal Law 16 C. J. p 1. 
Debaueh 17 C. J. p 1367. 
Distinguished from: 
Debauch 17 €. J. p 1367. 
Fornicatton § 2. 
Rape § 7. 
Bstipro SEOs at Ps 1255. 
Fornication 26 C. p_ 980. 
Incest 31 €. J. p 318. 
Indecent assault see Assault and Bat- 
tery §§ 200, 201. 
Prostitution 50 C. J. p 799. 
Rape 52 C. J. p 1001. 


55. Ala.—Wilson v. State, 73 Ala. 
527; Martin v. State, 19 Ala. A. 251, 
96 S 734. 


Il].—- Neary v. Peo., 115 Ili. A. 157. 


Ind. T.—Kerr v. U. S., 7 Ind. T. 486, 
104 SW 809. 


N. Y.—Peo. v. Nelson, 153 N. Y. 90, 
93, 46 NE 1040, 60 AmSR 592, 
v. Weinstock, 140 NYS Le PALL INGA Gs 
Cr. 53. 


Va.—Limbaugh v. Com.,, 149 Va. 383, 
140 SE 133; Jennings v. Com., 109 Va. 
821, 63 SE, 1080; Flick v. Com., 97 Va. 
166, 34 SE 39; Anderson v. Com., 5 

Rand. (26 Va.) 627, 16 AmD T7176. 


[a] “Im this sort of offenses, at 
common law, the woman was consid- 
ered particeps criminis, and the man 


White seduction is not 
a eriminal offense at common law,°® it has been made 
a criminal offense by statute in most jurisdictions,°*® 
sometimes a felony’? and sometimes a misdemean- 


Some statutes hmit the of- 
fense to acts committed by men over a specified 
In the absence of any such provision the age 
of aceused is immaterial,®* provided, as held in some 
jurisdictions, he has reached the age af puberty,®* 


| 823, 63 SH 1086. 


Peo. | 
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IH. CRIMINAL LIABILITY®* 


[By Wa. Howarp Bucuanay] 


material.®® 


Married or unmarried men. 
the commission of the offense to unmarried men,®® 
and other statutes expressly punish seduction com- 
mitted by married men.*? 
such provision it has been held that a married man 


The of- 


[57 C.J.] 47 


or is of marriageable age;°* and the knowledge or 
information of the female that aceused was under 
age at the time of the commission of the act is im- 


Some statutes limit 


In the absence of any 


may be guilty of seduction under promise to mar- 


was not punishable criminally for his 
participation im the joint delinquen- 
cy.” Jennings v. Com., 109 Wa. 821, 
To same effect Mar- 
State, 19 Ala. A. 251, 96 S 734. 


56. See statutory provisions. 


57. See Wood v. State, 48: Ga. 192, 
t5 AmR 664; State v. Savoye, 48 lowa 
562; State v. Reeves, 97 Mo. 668, 10 
SW 841,10 AmSR 349; State v. Moody, 
172 N. C. 967, 96 SE 900; Cole v. 
State, 40 Tex. 147. 


58. See State v. Evens 34 Kate 63, 
8 P 260; Com. v. Schull, 1 Pa. Co. 52; 
State v. Furner, 82 S. Cc. 278, 64 SE 
424, 17 AnnCas 88. 


59. See statutory provisions. 
60. See cases infra this section. 
61. See statutory provisions. 


[a] Over etghteen years see Rus- 
sell v. State, 77 Nebr. 519, 110 NW 
380, 15 AnnCas 222. 


[b] Over twenty-one years see Rex 
y. Comeau, 46 N. S. 450. 


62. Ark.—Bethel v. State, 162 Ark. 
76, 257 BW 740, 31 ALR 402; Polk v. 
State, 40 Ark. 482, 48 AmR 17. 


Cal.—Peo. v. Kehoe, 123 Cal. 
55 P 911, 69 AmSR 52. 


Ind.—Calhahan v. State, 63 Ind, 198, 
30 AmR 211. 


Mo.—State v. Brock, 186 Mo. 457, 85 
SW 595, 105 AmSR 625, 


N. Y.—Kenyon v. Péo., 26 N. Y. 203, 
S4nAmDr PZ fai: 50 ParkeCrs-254); 
Crozier v. Peo., 1 Park. Cr. 458. 


Tex.—Straener v. State, 86 Tex. Cr. 
89, 215 S 805; Harvey v. State, 
(A.) 53 SW 102. 


[a] Reason for rule.— ‘It is idle to 
say that the defendant was not ea- 
pable of making such a promise at the 
time alleged in the information, al- 


tin v. 


224, 


| though he may not have been compe- 


tent, because of his minority, to make 
a valid contract—such a one as he 
eould have been compelled by legal 
proceeding to comply with, or to re- 
spond in damages for its violation. 
It would be strange, indeed, if a per- 
son could in this way violate both 
law and morals, and not be held amen- 
able to the law, but shield himself up- 
on the ground that he was not capa- 
ble of making a valid contract. Such 
is not the law.” State v. Brock, 186 
Mo. 457, 85 SW 595, 596. 


63. Bethel v. State, 162 Ark. 76, 
257 SW 740, 81 ALR 402; Polk v. 
State, 40 Ark. 482, 18 AmR 17; Ken- 


ry,°® where, as held in some jurisdictions, the wo- 
man believes him to be unmarried,®® but otherwise 
where the woman knows fhe man is married.?° 
man known to be married may be guilty under a 
statute punishurg seduction by other means than 


A 


yon v. Peo.,-26 N. Y. 203, 84 AmD 177 
(aff 5 Park. Cr. 254]. 


[a] “If he was old enough to be, 
and was, the father of the child be- 
gotten upen the body of the proseeu- 
trix, under a promise of marriage 

- he was a man within the 
meaning of the statute, and old 
enough to be punished for ‘the crime.” 
Peo; vs Kenyon, 5 Park. Ory GN2 ¥:) 
ay 288 [aff 26 N. Y. 203, 84 AmD 
ale 


64. State v. Creed, 171 N. 
88 SE 611. 


65. Bethel v. State, 162 Ark. 76, 
SW 740, 31 ALR 402. 


66. See statutory provisions. 

67. See statutory provisions. 

68. Ark.—Davis vy. State, 95 Ark. 
555, 129 S'W 530. 

Cal.—Peo. v. Wright, 18 Cal. A. 171, 
122 P 835. 


Ga.—Wood v. State, 48 Ga. 192, 15 
AmR 664. 


Ind.—Hinkle v. State, 157 Ind. 237, 
61 NE 196. 


Ky.—Com. v. Tobin, 140 Ky. 261, 430 
Sw 1116. 


Miss.—Norton v. State, 72 Miss. 128, 
16 S 264, 18 S 916, 48 AmSR 538. 


C. 837, 


257 


Mo.—State v. Primm, 98 Mo. 368, 
11 SW 732. 
ae Y¥.—Peo. v. Alger, 1 Park. Cr. 


Philippine.—U. S. v. Sarmiento, 27 
Philippine 121. 


[a] “Any person” applies to any 
man married or single. Davis v. 
State, 95 Ark. 555, 129 SW 580. 


Promise of marriage see infra § 156. 


69. Davis v. State, 95 Ark. 555, 129 
SW 530; State v. Primm, 98 Mo. 368, 
11 SW 732. 


70. Cal.—Peo. v. 
Andi, b22-Ps $35. 


Ga.—Wood vy. State, 48 Ga. 192, 15 
AmR 664. 


Ind.—Hinkle v. State, 157 Ind. 237, 
61 NE 196; Callahan v. State, 63 Ind. 
198, 30 AmR 211. 


Miss.—Norton v. State, 72 Miss. 128, 
16 S 264, 18 S 916, 48 AmSR 538. 


N. Y.—Peo. v. Alger, 1 Park. Cr. 
333. 


Philippime.—U. 86. v. Sarmiento, 27 
Philippine 1221. 


Wright, 18 Cal. 


48 [57 C.J.] 


a promise of marriage.™4 

[§ 152] C. Against Whom Offense May Be Com- 
mitted. Persons who may be seduced are such only 
as come expressly or impliedly within the terms of 
the statute’? creating the offense.*? 


Married woman. The offense can be committed 


only against an unmarried woman,‘ irrespective of - 


whether the particular statute does*® or does not*® 
expressly so provide. While there is authority to 
the effect that a divorced woman is not an “unmar- 
ried female” within the meaning of the statute,’? 
the case so holding has been eriticised in other ju- 
risdictions’® where the statutes have been con- 
strued to inelude all unmarried women,‘? whether 
spinsters,®° widows,*! or divorcees.®? 


Age of woman** under the provisions of some 
statutes’* may constitute an important element in 
the commission of the crime, as where a woman un- 
der a specified age was seduced under promise of 
marriage*® or by any means,*° or where a woman 
over a specified age was seduced by promise of mar- 
riage,®’ or where a woman between specified ages was 
seduced.8® In the absence of such provisions the 
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[$§ 151-154 


age of the woman is cere in so far as the 
guilt of accused is concerned,®® provided, as held 
in some jurisdictions, she has reached the age of 
puberty.°® It has been held that the limitation on 
the age of consent fixed by a statute defining rape 
does not apply to the crime of seduction under 
promise of marriage, and the consent essential to 
that erime may be given by, and the crime commit- 
ted against, a female of any age, who, in the judg- 
ment of the jury, guided by evidence showing in- 
telligenece and ability to distinguish right from 
wrong, possessed the capacity to consent. 


[§ 153] D. Elements of Offense—l. The Seduc- 
tion—a. In General. The offense cannot he com- 
mitted without an actual seduction of the woman.*? 


[§ 154] b. Want of Consent; Force; Rape.?? | 
Consent of the woman, express or implied, being an 
indispensable element of the offense,®+ an indict- 
ment for seduction cannot be sustained when the 
evidence shows that the woman did not consent 
and force was used, so that the offense was rape.®® 
But if consent was in fact obtained, the fact that 
there was some slight resistance®® or reluctance?’ 


71. State v. Donovan, 128 Iowa 44,|v. Eddy, 40 S. D. 390, 167 NW 392. oe Sy eee 60 AmSR 592, 36 NYS 
102 NW 791. But see State v. Groome, Bre ee Oy ov | LEG. Ompare supra note 86- [a]. 
Melowars0ee (noldimea that! the | fact, 1 = Coe eommstock AO NYS 728, oe 4 ‘ 

E ees : 2h ON XY Ors belive Staten ww allacen Te Consent of woman see infra § 154. 
that prosecutrix knew accused was a Or. 129, 154 P 430, LRA1916D 457 E 
married man may be considered by the | ~’ ; 2 Sais ? 92. Minn.—State v. Preuss, 112 
jury in determining the chastity of 83. Evidence as to age of prosecu-| Minn. 108, 127 NW 438. 
prosecutrix). trix see infra §§ 188, 200, 224, N. C.-State v. Moody, 172 N. @ 


Use of seductive arts by married 84, 
man see infra § 155. 


72. See statutory provisions. 
73. See cases infra this section. 
74, Ala.—Martin v. State, 19 Ala. 


406, 9 NE 315; 


Kan.—State v. 


See statutory provisions. 


e5. Ind.—Phillips v. 
Callahan v. State, 63 
Ind. 198, 30 AmR 211. 


McClain, 49 Kan. 730, 


967, 90 SE 900. 


Okl.—Butts v. State, 12 Okl. Cr. 391, 
157 P 704. 


Philippine.—Ballester v. Legaspi, 5 
Philippine 722. 


State, 108 Ind. 


A. 251, 96 S 734. 31 P 790. oe tee -—Peo. v. Lopez, 24 Por- 
Cal.—Peo. v. Krusick, 93 Cal. 74, Ky.—Com. yv. Tobin, 140 Ky. 261, 130 

2RQP 794, Sw 1116. C.—State Vs Heath, 133 'S: Cala 
Iowa.—State v. Carter, 196 Iowa i 130 SE 513. 


738, 195 NW 215; State v. Heatherton, 
60 Iowa 175, 14 NW 230. 


Minn.—State v. Preuss, 
108, 127 NW 438. 


Mio =State vs. Wheeler, 108 Mot CSS pi >°7 48 SAY O26: 
18 SW 924. N. 8. 


175 SW 58. 
112 Minn. 


Rex v. 


Mo.—State v. Howard, 264 Mo. 386, 


Pa.—Coms Schull, 1 Pat Co: 52. 
Tex.—Murphy v. State, 65 Tex. Cr. 


Comeau, 46 N. S. 450. 


Tex.—Putnam y. State, 29 Tex. A. 
454, 16.SW 97, 25 AmSR 738. 


Va.—Hillman v. Com., 154 SE 475; 
Flick v. Com., 97 Va. 766, 34 SH 39. 


“Seduce” supra § 2 
“Seduction” supra § 1. 


N. Y.—Peo. v. Weinstock, 140 NYS 86. Norton v. State, 72 Miss. 128, : 

ASG sk Nee OLs Oi8. 16 S 264, 18 S 916, 48 AmSR 588. 5 oy: Rape distinguished see Rape 
Okl.—Doughty v. State, 33 Okl. Cr. [a] Limitation of rule in case of " 

94, 242 P 1059. rape.—Under a statute making it an ce eee eee ee Pore hi ae 
Or.—State v. Meister, 60 Or. 469, offense to seducé any female child un- 693, 31 NW 585, 8 AmSR 863: Collings 


120 P 406. 


S. D.—State v. Eddy, 40 S. D. 370, 
167 NW 392. 


Tex.—Collins v. State, 114 Tex. Cr. 
660, 26 SW Cy 242; Mesa v. State, 17 
Tex. A. 395 


Va.—Judd v. Com., 146 Va. 267, 135 
SE 710. 


Wis.—West v. State, 1 Wis. 209. 
75. See statutory previsions, 


76. Norton vy. State, 72 Miss. 128, 
16 S 264,18 S 916, 48 AmSR 5388. 

77. Jennings v. Com., 109 Va. 821, 
63 SE 1080. 

78. State v.. Wallace, 79: Or. 129, 
154 P 430, LRA1916D 457; State v. 
Eddy, 40 S. D. 390, 167 NW 392. 

79. Peo. v. Weinstock, 140 NYS 


AWESOME IN NESE One SNe 
80. Peo. v. Weinstock, ereth. 
81. Peo. v. Weinstock, supra; State 


der the age of sixteen years, it has 
been held that there is no such thing 
as the seduction of a child under ten 


‘years of age, as carnal knowledge of 


such a child is always rape. Carlisle 
v. State, 73 Miss. 387, 19 S 207. See 
Murphy v. State, 65 Tex. Cr. 55, 148 
SW 616 (dictum). 


87. Norton v. State, 72 Miss. 
16 S 264, 18 S 916, 48 AmSR 588. 


88. U. S. v. Jayme, 24 Philippine 
90. 


[a] Statutory age for marriage of 
woman does not affect statutory age 
for their seduction. U. S. v. Jayme, 
24 Philippine 90. 


89. Whatley v. State, 144 Ala. 68, 
SO 5S W0ld: SPeo.w. Nelson ab3Ney Ye 
90, 46 NE 1040, 60 AmSR 592 [rev 36 
NYS 1130]. 


90. Polk v. State, 
Amik) 175 


91. Peo. v. Nelson, 


128, 


40 Ark. 482, 48 


153 N. Y. 90, 


We State, 114 Tex. Cr. 660, 26 SW (2d) 
cae Hillman ve Com, (Va.) 154 SE 


95. Ga.—Jones v. State, 90 Ga. 616, 
16 SE 380. 


Iowa.—State v. 
State v. Kingsley, 


Lewis, 48 Iowa 578; 
39 Iowa 439. 


' Mich.—Peo. v. De Fore, 64 Mich. 
693, 31 NW 585, 8 AmSR 863. 


C.—-State v. Horton, 100 


N. 
443, 6 SH 238, 6 AmSR 613. 


Tex.—Collins v. State, 114 Tex. Cr. 
660, 26 SW (2d) 242. 


Wis.—Croghan vy. State, 
444, 


See State v. Woolaver, 77 Mo. 103. 


96. Jones v. State, 90 Ga. 616, 16 
SE 380; Peo. v. De Fore, 64 Mich. 693, 
31 NW 585, 8 AmSR 863. 


97. Peo. v. Wallace, 109 Cal. 


No Gs 


22 Wis. 


61S 
42 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 154-155] 


or that the woman was to some extent influenced by 


fear,®® is immaterial. 


[§ 155] c. Seductive Arts—(1) In General. 
constitute seduction there must in all cases be some 
artifice, deception, flattery, promise or the like in- 
ducement,®? and the woman must yield because of 
If she consents merely from ecar- 
nal lust, and the intercourse is from mutual desire, 
but the rule has been held 
to be otherwise where the desire was not the sole 


such inducement.! 
there is no seduction,? 


cause of the woman’s yielding.® 


Sufficiency in general. 


resentation is sufficient to 


statute is controlling.® 


State, 21 Ga. A. 
ill 


98. Castleberry v. 
69, 94 SE 269; Denham v. State, 
Ok1. Cr-473, 192 P 241. 


99. Ala.—Carney v. State, 79 Ala. 
14; Vowell v. State, 20 Ala. A. 322, 
101 S 780; Hayes v. State, 19 Ala. A. 
241, 96 S 647; Clemons v. State, 17 
Ala. (AS95395. 86 S177. 


c——Neary vores abl AL Lb: 


Iowa.—State v. Moss, 202 Iowa 164, 
209 NW 276; State v. Weaver, 198 
Iowa 1048, 200 NW 705; State v. Car- 
ter, 196 Iowa 738, 195 NW 215; State 
v. Hamann, 109 Iowa 646, 80 NW 1064; 
State v. Hayes, 105 Iowa 82, 74 NW 
757; State v. Fitzgerald, 63 Towa 268, 
19 NW 202; State v. Heatherton, 60 
Iowa 175, 14 NW 230; State v. Craw- 
ford, 34 Iowa 40. 


Mich.—Peo. v. Turton, 192 Mich. 
331, 158 NW 870; Peo. v. Smith, 132 
Mich. 58, 92 NW 776; Peo. v. Gibbs, 
70 Mich. 425, 38 NW 257; Peo. v. De 
Fore, 64 Mich. 693, 31 NW 585, 8 Am 


SR-863; Peo. v..Clark, 33 Mich. 112. 
Minn.—State v. Preuss, 112 Minn. 
108, 127 NW 438. 


Mo.—State v. Fogg, 206 Mo. 696, 105 
Sw 618. 

Philippine.—U. S. v. Sarmiento, 27 
Philippine 121. 

S. C.—State v. Turner, 82 S. C. 278, 
64 SE 424 

Tex.—Putnam v. State, 29 Tex. A. 
454, 16 SW 97. 

Va.—Limbaugh v. Com., 149 Va. 383, 
140 SH 133; Flick y. Com., 97 Va. 766, 
34 SE 39. 


Wash.—State v. Cochran, 10 Wash.: 


562, 39 P 155. 


1. Carney v. State, 79 Ala. 14; Vo- 
well v. State, 20 Ala. A. 322, 101 S 780; 
State v. Moss, 202 Iowa 164, 209 NW 
276: State v. Hamann, 109 Iowa 646, 
80 NW 1064; Peo. v. Turton, 192 Mich. 
331, 158 NW 870; Peo. v. Smith, 132 
Mich. 58, 92 NW 776; U.S. v. Sar- 
miento, 27 Philippine 121. 


2. Ala.—Vowell v. State, 20 Ala. 
A, 322, 101 S 780; Clemons vy. State, 
17 Alay Axe53 308605 277. 


Iowa.—State v. Hamann, 109 Iowa 
646, 80 NW 1064. 


Mich.—Peo. v. Smith, 132 Mich. 58, 
92 NW 776; Peo. v. Gibbs, 70 Mich. 
425, 38 NW 257; Peo. v. De Fore, 64 
Mich. 693, 31 NW 585, 8 AmSR 863; 
Bue VeeClarkycoe: Mich... dd, 


C.—State v. Johnson, 182 N. C. 
$83. ‘109 SE 786. 


[57°C. J.—4] 


Not every promise or rep- 
warrant 
Where the statute specifies the manner and means 
by which the seduction may be accomplished® the 
In the absence of such 
statutory specification there is no legal standard to 
determine what kind of seductive arts are sufficient 


SEDUCTION 


To 


conviction. * 


Philippine.—U. S. v. Sarmiento, 27 


Philippine 121. 


Sa, Sink veCom:; 1 
SE_ 281. 


4. State v. Moss, 202 Iowa 164, 209 
NW 276; State v. Cochran, 10 Wash. 
DOLZs SOVEwL5 5. 


5. See statutory provisions. 


6G.” Martin. v. State, 19 Ala, A> 25, 
3 So73 42 > Conis Schull, 1 Pa.2Co: 
52. 


7, Hall v. State, 134 Ala. 90, 32. S 
750; State v. Weaver, 198 Iowa 1048, 
200 NW: 705; State v. Hamann, 109 
Iowa 646, 80 NW 1064; State v. 
Hughes, 106 Iowa 125, 76 NW 520, 68 
AmSR 288; State v. Hayes, 105 Iowa 
82, 74 NW 757; State v. Higdon, 32 
Iowa 262; Flick v. Com., 97 Va. 766, 
34 SE 39; State v. Cochran, 10 Wash. 
Ho2soome Lb os 


8. Ala.—Hall v. State, 134 Ala. 90, 
32 S 750; Smith v. State, 13 Ala. A. 
399, 69 S 402 


Iowa.—State v. Weaver, 198 Iowa 
1048, 200 NW 705; State v. Price, 157 
Iowa 412, 138 NW 520; State v. 
Donovan, 128 Iowa 44, 102 NW 791; 
State v. Hughes, 106 Iowa 125, 76 NW 
520, 68 AmSR 288; State v. Higdon, 
32 Iowa 262. 


Mich.-——Peo. v. Gibbs, 70 Mich. 425, 
38 NW 257. 


Va.—Flick v. 
SE 39. 


Wash.—State -v. Cochran, 10 Wash. 
562, \39° PB 156. 


9. Hall v. State, 134 Ala. 90, 32 S 
750; State v. Weaver, 198 Iowa 1048, 
200 NW 705; State v. Bouma, 193 
Iowa 283, 186 NW 887; State v. 
Hughes, 106 Iowa 125, 76 NW 520, 68 
AmSR 288; State v. Hayes, 105 lowa 
82, 74 NW 757; State v. Higdon, 32 
Towa 262; Peo. v. Smith, 132 Mich. 
58, 92 NW 776; Peo. v. Gibbs, 70 
Mich. 425, 38 NW 257; State v. Coch- 
ran, 10 Wash. 562, 39 P 155. 


52 Va. 1002, 147 


Com" 97 Via. “766, 34 


10. State v. Cochran, supra. 
11. Ala.—Hall v. State, 134 Ala. 90, 
32.8 750. 


Iowa.—State v. Donovan, 128 Iowa 
44,102 NW 791; State v. Hamann, 109 
Iowa 646, 80 NW 1064. 


Mich.—Peo. v. Smith, 132 Mich. 58, 
92 NW 776; Peo. v. Gibbs, 70 Mich. 
425, 38 NW 257. 


Philippine.—U. S. v. Sarmiento, 27 
Philippine 121. 
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to constitute seduction;* and the question must de- 

pend upon the cireumstances of each case,* taking 
inte consideration the age, experience, and intelli- 
gence of the parties;® but they must be of a char- 
acter to gain the confidence of the woman'® and to 
induee her to submit to her seducer.++ 
or deceptions induce the woman to surrender her 
virtue, the seduction is accomplished.*? 
fice or inducement need not have been concurrent 
with act of sexual intercourse.** 


If the arts 


The arti- 


Mere promises, other than of marriage,’+ have been 
held insufficient,'® as a promise or payment of com- 
pensation merely,'® or a promise or assurance that 
the woman will not get into trouble.*’ 


Where a married man is the accused'® many of 
the arts, wiles, 
may be brought to bear by a single man are ex- 
cluded.!® Importunities based on professions of at- 


professions, and promises which 


Wash.—State v. Cochran, 10 Wash. 
DO2 nT Oo ato. 


12. Smith v. State, 193 Ala. 680, 
69 S 1020; Hall v. State, 134 Ala. 90, 
32 S 750; Brand v. State, 13 Ala. A. 
390, 69 S 379; State v. Price, 157 Iowa 


412, 138 NW 520; State v. Donovan, 
128 Iowa 44, 102 NW 791; State v. 
Hayes, 105 Iowa 82, 74 NW 757; State 


v. Hemm, 82 Iowa 609, 48 NW 971; 
State v. Fitzgerald, 63 Iowa 268, 19 
NW 202; State v. Teal, 108 S. C. 455, 
95 SE 69; Limbaugh v. Com., 149 Va. 
383, 140 SE 1383. 


[a] Seductive arts held sufficient. 
—(1) A combination of flattery, love- 
making, and hypnotism, whereby de- 
fendant obtained control over the per- 
son of the prosecutrix. State v. 
Donovan, 128 Iowa 44, 102 NW 791. 
(2) Doctor’s action in inducing pa- 
tient to have sexual intercourse with 
him as part of treatment. Limbaugh 
v. Com., 149 Va. 383, 140 SE 133, (3) 
Where accused induces prosecutrix to 
have intercourse with him “by repre- 
senting that there was nothing wrong 
in the act, and that no one would find 
it out.” State v. Hemm, 82 Iowa 609, 
48 NW 971. (4) Where a widower of 
thirty-eight, with whose family a girl 
of seventeen was intimate, used coax- 
ing language to obtain ‘her consent to 
sexual intercourse, assuring her that 
it would not hurt her. State v. Hayes, 
105 Iowa 82, 74 NW 757. 


{b] Seductive arts held insufficient. 
—(1) Caresses. State v. Cotter, 152 
Iowa 398, 132 NW 760. (2) Mere re- 
quest of defendant that woman go to 
hotel with him. Hayes v. State, 19 
Ala. A, 241, 96 S 647. 


13. Hall v. State, 134 
A 750; Peo. v. Gibbs, 70 Mich. 
38 NW 257. 


14, 
156. 


15. State v. Cochran, 10 Wash. 562, 
39 P 155 and cases infra notes 11, 12. 


16. Smith v. State, 13 Ala. A. 399, 
69 S 402; State v. Hamann, 109 Iowa 
646, 80 NW i064; State v. Hayes, 105 
Iowa 82, 74 NW 757; State v. Fitz- 
gerald, 63 Iowa 268, 19 NW 202; Peo. 
v. Gibbs, 70 Mich. 425, 38 NW 257; 
Peo. v. Clark, 33 Mich. 112. 


17. State v. Cochran, 10 Wash. 562, 
39) BP 155: 


Ala. 90, 32 
425, 


Promise to marry see infra § 


18. See supra § 151. 

19. Limbaugh v. Com., 149 Va. 383, 
140 SE 133; Flick v. Com., 97.Va. 766, 
34 SE 39. 


50 [57 C.J.] 


tachment are not neeessary,2° but any enticements 
and influences which overcome her scruples are suffi- 


esent.?? 


{[§ 156] (2) Promise of Marriage—(a) In Gener- 
al. Except where, as is very generally the case,” 
the statute requires that the seduction shall have 
been accomplished by means of a promise of mar- 
riage,*7? made to the prosecutrix herself,?* such a 
promise is not a necessary element of the oftense,”° 
and any other seductive means’® employed by ac- 
eused to accomplish the same result may be suffi- 
Good faith in making the promise and will- 
It is not necessary 
that the prosecutrix shall have requested accused 


cient.?* 
ingness to marry is no defense.?* 


to fulfil his pramise.?° 
Time when promise made. 


20. Limbaugh v. Com., 149 Va. 383 
140 SH 1338. 


21. Limbatgh v. Com.,_ supra; 
Flick v. Com., 97 Va. 766, 34 SE 39. 

22. See statutory provisions. 

23. Ark.—Bethel v. State, 162 Ark. 
76, 257 SW 740, 3i ALR 402. 

Cal.—Peo. v. Kehoe, 123 Cal, 
55 P 911, 69 AmSR 52. 


Ind.—Phillips v. State, 108 Ind. 406, 
9 N# 345; Stinehouse v. State, 47 Ind. 
17. 


224, 


Ky.—Morehead v. Com., 194 Ky. 


592, 240 SW 93 


Miss.—King v. State, 121 Miss. 230, 
83 S 164; Norton v. State, 72 Miss. 
128, 16 S 264, 18 S 916, 48 AmSR 588. 


Mo.—State v. Drummins, 274 Mo. 
682, 204 SW 271; State v. Howard, 
284 Mo. 386, 175 SW 58; State v. 
Thomas, 231 Mo. 41, Dis 
State v. Marshall, 137 Mo. 
619, 39 SW 63; State v. Eckler, 106 
Mo, 585, 17 SW 814, 27 AmSR 372. 


Nebr.—Russell v. State, 77 Nebr. 


519, 110 NW 380. 


N. M.—State v. Lujan, 23 N. M. 636, 
MORE Te 4. 


Y.—Peo. v. Nelson, 153 N. Y. 90, 
46 NE 1040, 60 AmSR 592; Kenyon 
vy. Peo., 26 NEE 203, 84 AmD Geos 
Vv. Weinstock, i140 NYS 453, 27 N. Y. 
Cr. 53; Peo. v. Lomax, 6 AbbPr 139. 


N: C.—State v. Maness, 192 N. C. 
7108, 135 SE 777; State v. Crook, 189 
N. on 545, 127 SB 579; State v. Moody, 
172 N. C. 967, 90 SK 900. 


_ Okl.—Doughty v. State, 33 Okl. Cr. 
94, 242 P1059; Butts v. State, 12 Okl. 
Cr. 391, £57 P 704. 


Or.—State v. Adams, 25 Or. 172, 35 
P 36, 42 AmSR 790, 22 LRA 840. 


Porto Rieo.—Peod. Lopez, 24 Por- 
to Rico 410; Peo. v. ‘Garela, 18 Porto 
Rico 814. 


Ss. €.—State v. Smith, 147 S. C. 485, 
145 SE 287; State v. Turner, 82 S. C. 
278, 64 SE 424. 


Tex.—Cole v. State, 40 Tex. 147; 
Harrell v. State, 114 Tex. Cr. 412, 24 
SW (2d) 47; Melugin v. State, 108 Tex. 
Cr. 354, 300 SW 941; Murrell v. State, 
(Cr.) 184 SW 831; McLaurin v. State, 
s Tex. Er. 251, 146 SW 557; Nolan 

‘State, 48 Tex. Cr, 436, 88 SW 242; 
Biearath v. State, (Cr.) 48 SW 192; 
McCullar v. State, 36 Tex. Cr. 213, 36 
SW, 585, 61 AmSR 847; Putnam v. 
State, 29 Pex. A. 464, 16 SW OTeeZzD 
AmSR 738. 


Except where the rule 
may be otherwise by reason of the construction put 


SEDUCTION 


(§§ 155-157 


upon the particular statute,?° the general rule is 
that it is not necessary that the promise be made or 


renewed at the time, it being suffieient that there. 


ficient.?° 
[§ 157 
eral. 


Time of marriage. 
marry the prosecutrix immediately*® or at any fixed 
time,®+ a promise to marry in the future being suf- 


was a previous promise through means of which the 
seduction was accomplished.*? 
of marriage made after sexual intercourse has tak- 
en place cannot be held to have indueed the woman 
to surrender her virtue.?? 


However, a promise 


The promise need not be to 


] (b) Form and Validity*°—aa, In Gen- 
While not every advancement that leads the 


woman to believe that the accused is going to mar- 


Va.—Hillman vy. Com., 154 SE 475. 


Can.—Reg. v. Walker, 5 CanCrCas 
465; Rex v. Spray, 20 B. C. 147. 


24. See Nolan v. State, 48 Tex. Cr. 
436, 88 SW 242. 


25.. Carney v. State, 79 Ala. 14; 
State v. Weaver, 198 Iowa 1048, 200 
NW 705; Peo. v. Gibbs, 70 Mich. 425, 
38 NW 257; State v. O’Hare, 36 Wash. 
$e 79 P 39, 104 AmSR 970, 68 LRA 


26. See supra § 155. 


27. Bracken v. State, 111 Ala. 68, 
20.S 636, 56 AmSR 23; Smith v. State, 
107 Ala. 139, 18 S 306; Anderson v. 
State, 104 Ala. 83, 16 $s 108; Carney 
Vv: State, 79 Ala. 14; Martin v. State, 
19 Ala. A. 251, 96S 734; Peo. v. Gibbs, 
70 Mich. 425, 38 NW 257; State v. 
O’Hare, 36 Wash. 516, 79 P 39, 104 
AmSR 970, 68 LRA 107, 


{a] Reason for rule.—‘If our stat- 
ute had intended to limit seduction 
only to those cases where there was 
a promise of marriage, it would have 
said so, as has been ‘done in other 
states. Not having said so, we must 
conclude that any seductive arts or 
pronuses, where the female involun- 
tarily and reluctantly yields thereto, 
are sufficient.” State v. O’Hare, 36 
Wash. 516, 518, 79 P 39, 104 AmSR 
970, 68 LRA 107. 


{b] Quality of the means used, 
rather than the kind, is what char- 
acterizes the act, and brings it under 
the condemnation of the law. Peo. v. 
Gibbs, 70 Mich. 425, 38 NW 257. 


28. See infra § 170. 
29. Lasater v. State, 77 Ark. 468, 
94 SW 59. 


30. Peo. v. DeFore, 64 Mich. 693, 
699, 31 NW 585, 8 AmSR 863 (‘under 
this statute the offense con- 
sists in enticing the woman from the 
path of virtue, and obtaining her con- 
sent to the illicit intercourse by 
promises made at the time’); Peo. v. 
Millspaugh, 11 Mich. 278, 282 (“under 
our statute ‘any, one, “act jof 
carnal intercourse to which the com- 
plainant’s assent was obtained by a 
promise of marriage made by the de- 
fendant at the time, and to which, 
without such promise, she would not 
have yielded, constitutes the offense 
provided for by the statute, as clear- 
ly as if it were the first act of such 
intercourse induced by the like prom- 
ise. If the first act would constitute 
seduction, because her assent was ob- 
tained by such promise, we can dis- 
coversno good reason why the second 
or any subsequent intercourse, to 


ry her is suffictent,?* nevertheless the language used 
in making the promise of marriage is not material, 


which her assent was obtained only 
by the same means, will not equally 
constitute the like offense’’). 


Mo.—State v. Howard, 264 Mo. 


31. 
386, 175 SW 58; State v. Brassfietd, 
81 Mo. Lowe ot AmR 235. 


N. C.—State v. Raynor, 145 N. €. 
472, 59 SE 344. 

Philippine.—U. S. v. Sarmiento, 27 
Philippine 121, 124 [eit Cyc]. 

S. C.—State v. Smith, 147 S. C. 485, 
145 SE 287. 


Tex.—Spenrath v. State, €Cr.) 48 


1\SW 192; Bailey v. State, 36 Tex. Cr. 


540, 38 SW 185; Putnam v. State, 29 
Tex. A. 454, 16 SW 97, 25 AmSR 738. 


[a] Thus, where, in a prosecution 
under a statute providing that, if any 
single man, “under the promise of 
marriage, shall have sexual inter- 
course with any single female,” etc., 
it appeared that intercourse first took 
place several weeks after the prom- 
ise, it was held that such intercourse 
was under the promise of marriage. 
See vy. Slattery, 74.N. J. L. 241, 65 A 


32. U. S. v. Sarmiento, 27 Philip- 
pine 121. 
33. Peo. v. Weinstock, 
mr PGRN Ge Opes BCs 
Cal.—Peo. v. Kehoe, 123 Cal. 
yt 6B P 911, 69 AmSR 52. 


Ga.—Jinks v. State, 114 Ga. 430, 40 
SE 320; Woodall v. State, 7 Ga. A. 
245, 66 SE 619. 


Mo.—State v. Howard, 264 Mo. 386, 
174 SW 58. 


140 NYS 


PATCIN (SES a LONE IS) 


S. C.—State v. Teal, 108 S. C. 455, 
95 SE 69. 

Tex.—kKlepper v. State, 87 Tex. Cr. 
597, 223 SW 468. 


35. Peo. v. Kehoe, 128 Cal. 224, 55 
P 911, 69 AMSR 52; State v. Mitchell, 
229 Mo. 683, 129 SW yn fe tS ES AmSR 
425; Peo. v. Weinstock, 140 NYS 453, 
27 N. Y. Cr. 53. 


[a] Thus, a promise to marry 
“when he [the defendant] was old 
enough’ or “when he were old 
enough” has been held sufficient. Peo. 
v. Kehoe, 123 Cal. 224, 55 P 911, 69 
AmSR 52. 


36. Seduction by: 
Infant see supra § 151. 
Married man see supra § 151. 


37. Morehead v. Com., 194 Ky. 592, 
BO 240 Sw 83; ans Vv. Spray, 20 B. Cc 


453, 


For later eases, developments and changes in the law see Annotations, same title and section number. 


N. Y.—Peo. v. Weinstock, 140 NYS 


vie’ 


§§ 157-159] 


provided it was intended to convey that meaning 
and was so understood by the prosecutrix.?§ 
absence of an express promise, there must be such 
actions and words as clearly imply a 
promise need not be such a valid, legal, and binding 
one as would support an action for breach of prom- 
ise of marriage,*® it being sufficient if it justifies re- 


lianee upon it by the woman.*! 


Acceptance of promise. Verbal 
the prosecutrix, of the promise of 


required,** the yielding of the prosecutrix constitut- 
ing her acceptance of the promise,*® from which a 


mutual promise may be implied.*# 


[§ 158] bb. Conditional Promise—(aa) In Gen- 


“The prosecutrix might have ac-] 
cepted an advancement as meaning a 
promise, when it was never so in- 
tended and was not reasonably sus- 
ceptible of that construction.” More- 
head v. Com., supra. 


38. State v. Sortviet, 100 Minn. 12, 
110 NW 100; State v. Brinkhaus, 34 
Minn. 285, 25 NW 642; Doughty v. 
State, 33 Okl. Cr. 94, 242 P1059; Butts 
v. State, 12 Okl. Cr. 391, 157 P 704. 


39. Morehead v. Com., 194 Ky. 592, 
240 SW 93. 


[a] “Do you love me enough to 
live with me? I have money enough 
for two,” is not sufficient as a promise 
Ge ee: Rex’ ve Spray, 20 B.C: 

ie 


40. Ark.—Davis v. State, 95 Ark. 
555, 129 SW 530. 


Cal.—Peo. v. Kehoe, 
565 P 911, 69 AmSR 52. 


Ind.—Callahan v. State, 63 Ind. 198, 
30 AmR 211. 


Mo.—State v. Howard, 264 Mo. 386, 
175 SW 58; State v. Brock, 186 Mo. 
457, 85 SW 595, 105 AmSR 625. 


N. Y.—Kenyon vy. Peo., 26 N. Y. 203, 
Ste Aim DEAT jetatins weark Or. 1:54): 
Crozier v. Peo., 1 Park. Cr. 453. 


Or.—State v. Adams, 25 Or. 172, 35 
P 36, 42 AmSR 790, 22 LRA 840. 


[a] Reason for rule.—‘‘There is 
nothing in the statute that requires 
the promise of marriage to be free 
from all legal objections, viewed as 
the foundation of an action for its 
breach. Its purpose was to prevent 
the obtaining of the female’s consent 
to sexual intercourse, by means of a 
promise of marriage; to protect her 
from the arts of designing and un- 
principled men, in whom she may re- 
pose trust and confidence, and _ to 
whose solicitations she may yield, be- 
lieving that their promises of mar- 
riage are made in good faith, and will 
be fulfilled. It is not to be supposed 
that she will pause to consider, even 
if she were capable of judging, wheth- 
er the promise is valid in law, and one 
on which she would maintain an ac- 
tion if broken. It is not to be as- 
sumed in such case, that her consent 
to the intercourse is given in conse- 
quence of her reliance upon an action 
upon the promise, for damages, in 
case of its breach; but it may be giv- 
en upon the confidence she places in 
the good faith of the promise, be- 
lieving, not that it will be broken, but 
fulfilled.” Callahan v. State, 63 Ind. 
198, 204, 30 AmR ae 


[b] Mutual promises and a binding 
contract of marriage are not neces- 
sary. State v. Eckler, 106 Mo. 585, 17 
SW 814, 27 AmSR 372; State v. Primm, 
98 Mo. 368, 11 SW 732; Kenyon v. 
Peo., 26 N. Y. 263, 84 AmD 177; Cro- 
zier v. Peo., 1 Park. Cr. (N. Y.) 453. 


123 Cal. 224, 


SEDUCTION 


eral. 
In the 


promise.?? The 


SY Bak Oe Be ta 


Except where the rule may be otherwise by 
express provision of the particular statute*® or by 
the construction placed upon it,4® the promise to 
marry must be absolute and unconditional.*? 
the intercourse is obtained by an absolute promise 
to marry and the promise is to be performed at once 
if the prosecutrix becomes pregnant, such promise 


Where 


has been held sufficient.*8 


acceptance, by 


marriage is not beehet da 


[§ 159] (bb) Nature of Condition—aaa. Inter- 
While it has been held that a promise of 
marriage made conditional on sexual intercourse is 
insufficient,#® in some jurisdictions such promise 
followed by intercourse has been held sufficient, al- 


though the promise was illegal and void as a con- 


traet.>° 


41. Peo. v. Kehoe, 123 Cal. 224, 55 
Prot 69 Ams. 52: 


42. State v. Eddy, 40 S. D. 390, 167 
NW 392. 

43. State v. Howard, 264 Mo. 386, 
175 SW 58; State v. Eddy, 40 S. D. 
390, 167 NW 392. 

44. State v. Howard, 264 Mo. 886, 
175-SW 58; Kenyon v. Peo., 26 N. Y. 


203, 84 AmD 177; Crozier v. Peo., 1 
Park. Cr. (N. Y.) 453; State v. Adams, 
25-Or. 172, 35 P 36, 42 AmSR 790, 22 
LRA 840. 


45. See statutory provisions. 


{a] In Virginia, prior to Code 
(1919) § 4410, it is doubtful whether 
the crime of seduction could have 
been committed where the promise of 
marriage was conditional. Judd v. 
Com., 146 Va. 267, 185 SE 710. 


46. State v. Sortviet, 100 Minn. 12, 
110 NW 100 (where the statute Gon- 
tains no limitation on the character 
of the promise, it may be broad enough 
to cover any promise of marriage 
whether conditional or unconditional). 


47. Ark.—Taylor v. State, 113 Ark. 
520, 169 SW 341. 

D. C.—Hamilton v. U. S., 41 App. 
359, 51 LRANS 809. 

Ga.—Disharoon v. State, 95 Ga. 351, 
22 SE 698. 
. Ky.—Duggins v. Com., 217 Ky. 688, 
290 SW 514. 

Mich.—Peo. v. Smith, 132 Mich. 58, 
92 NW 776. 


Mo.—State v. Spears, 183 SW 311; 
State v. Howard, 264 Mo. 386, 175 
SW 58. ’ 

Nebr.—Russell v. State, 77 Nebr. 
519, 110 NW 3880, 15 AnnCas 222. 

N. M.—State v. Lujan, 238 N. M. 


636, 170 P 734. 

N. Y.—Peo. y. Weinstock, 140 NYS 
AGS Neon Niee x Ors Ose 

Okl.—Doughty v. State, 33 Okl. Cr. 
94, 242 P 1059. 

Or.—State v. 
120 P 406. 

S, C-— Staten v.. Leal elOsiS.C.atoo, 
95 SE 69. 


Tex.—Moss vy. State, 96 Tex. Cr. 198, 
256 SW 916. 


Meister, 60 Or. 469, 


Can.—Rex v. Comeau, 46 N. S. 450. 
[a] Thus a promise by accused to 
marry when his daughter married 


would not support a prosecution for 
seduction under promise of marriage. 
Peo. v. Weinstock, 140 NYS 4538, 27 
INS yaa Ciebse 


[b] Promise held not conditional. 
—(1) Accused’s promise to marry 
prosecutrix as soon as he could sell 
some land and provide as the wanted 
to. MOSS) Ve wotave, 96 Lex. Gr 919/38) 


256 SW 916. (2) The fact that ac- 
cused told the prosecutrix that he 
would marry her as soon as he got 
$300 was only a promise conditioned 
as to time, and did not prevent it be- 
ing sufficient to render him guilty of 
seduction. Hunt y. State, 85 Tex. Cr. 
622, 214 SW 983. 


48. Woodard v. State, 140 Ark. 258, 
215 SW 708; Oakes v. State, 135 Ark. 
221, 205 SW 305; Taylor v. State, 113 
Ark. 520, 169 SW 341; Cherry v. State, 
112 Ga. 871, 38 SE 341; Duggins v. 
Com., 217 Ky. 688, 290 SW 514. But 
see Peo. v. Ryan, 63 App. Div. 429, 
71 NYS 527 (holding that the abso- 
lute promise implied in betrothal will 
not warrant conviction for seduction 
if the woman yielded in reliance on 
the special promise that the defend- 
ant would marry her in case pregnan- 
cy follow the illicit relation). 


[a] Reason for rule.—‘“The 
as « swOomMan Gdid.-nots ewe vaeld 
to the man because of her own natural 
impulses and his promise to shield 
her shame, but because of her reli- 
ance upon the man’s previous uncon- 
ditional promise of marriage, made at 
a time when copulation had not been 
mentioned, and as an effort on her part 
to please ‘him, with full intention on 
her part of consummating the uncon- 
ditional marriage engagement previ- 
ously made regardless of the conse- 
quence of the intercourse then pro- 
posed, and as a part of her purpose to 
induce the man to keep the promise of 
marriage he had previously given.” 
Dus ging v. Com., 217 Ky. 688, 290 SW 


49. Disharoon v. State, 95 Ga. 351, 
22 SE 698; Duggins v. Com., 217 Ky. 
688, 290 SW 514; State v. Reeves, 97 
Mo. 668, 10 SW 841, 10 AmSR 349; 
Gleason v. State, 77 Tex. Cr. 300, 178 
Sw 506; Barclay v. State, 62 Tex. Cr. 
323, 137 SW 118; Muhlhause y. State, 
56 Tex. Cr. 288, 119 SW 866. 


[a] Reason for rule.—‘‘To say that 
such an one was seduced by simply a 
blunt offer of wedlock in futuro, in 
exchange for sexual favors in preesen- 
ti, is an announcement that smacks 
too much of bargain and barter, and 
not enough of betrayal. This is hire, 
or salary, not seduction.’”’ State v. 
Reeves, 97 Mo. 668, 677, 10 SW 841, 10 
AmSR 349. 


50. State v. Howard, 264 Mo. 386, 
175 SW 58; Boyce v. Peo. 55 N.Y: 
644; Kenyon v. Peo., 26 N. Y. 203, 84 
AmD 177 (aff.5 Park. Gz. 254] State 
v. Adams, 25 Or. 172, 35 P 36, 42 AmSR 
790, 22 LRA 840. 


{a] Promise conditioned on sexual 
intercourse distinguished from prom- 
ise conditioned.on pregnancy.—‘‘The 
distinction between the two promises 
is apparent. In the case of a promise 
conditioned upon immediate inter- 
course, the condition is performed at 
the moment of the sexual act, and 
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[§ 160] bbb. Pregnancy. Under siatites making 
the promise of marriage an essential element of 
the offense,*? it has been held that a promise to 
marry in case the woman becomes pregnant or 
into trouble,’”°? or “if anything happens,’®® is “not 
It has been so held even where the stat- 
ute does not require that the seduction shall be un- 
der a promise of marriage;°* but there is authority 
It has also been held that where 
is a promise of marriage, the fact that the 
woman yields solely upon the defendant’s assurance 
that it was necessary that she should become preg- 
nant in order to secure the consent of the defend- 


sufficient. 


to the contrary.°° 
there 


the promise to marry becomes abso- 
lute at once. Seduction in such a 
case is clearly accomplished under a 
promise to marry. In the case of a 
promise conditional upon pregnancy, 
there is no absolute promise at the 
time of the intercourse, and the con- 
dition is such that there may never 
be any. It is impossible to have se- 
duction under a promise to marry 
when the only promise at the time of 
the seduction is one depending upon 
an event that may never occur.’’ Peo. 
v. Duryea, 81 Hun 390, 30 NYS 877, 
878. 
51. Ark.—Taylor v. State, 113 Ark. 
520, 169 SW 341. 
Ky.—Hoskins vy. 
221 SW 230. 
Mo.—State v. Spears, 183° SW. oll; 
State v. Thomas, 231 Mo. 41, 132 SW 
‘225. 
Nebr.—Russeli 
519, 110 NW 380. 


N. M.—State v. Lujan, 23 N. 
170 P 734. 

N. Y.—Peo. v. Van Alstyne, 144 N. 
Y. 361, 39 NE 343 [rev 78 Hun 509, 29 
Peo. v. Ryan, 63 App. Div. 
429, 71 NYS 527; Peo. v. Duryea, 81 
Hun 390, 30 NYS 877 [overr Peo. v, 
Hustis, 32 Hun 58]. 


Or.—State v. Adams, 25 Or. 172, 35 
P 36, 42 AmSR 790, 22 LRA 840. 

S:_C.—State v. Deal,108 SS. C.-455, 
95 SE 69. 

Tex.—Simmons v. State, 54 Tex. Cr. 
619, 114 SW 841; Spenrath v. State, 
(Cr.) 48 SW 192. 

Can.—Rex y. Comeau, 46 N. S. 450. 

Contra. State v. Sortviet, 100 Minn. 
12, 110 NW 100. 

52. Peo. v. Ryan, 63 App. Div. 429; 
71 NYS 527. 

53. Woodard v. State, 140 Ark. 258, 
215 SW 708. 

54. Hamilton v 


Com., 188 Ky. 80, 


v. State, 77 Nebr. 


M. 636, 


iiss 4 AD phe GD: 


Oooo, col LRANS 809; Cherry v. 
Siate, 112 Ga. 871, 38 SE 341; Woodall 
Vemstate wl Gai "A. 245, 66 SE 619: 


Peo, v. Carlos, 183 Mich. 269, 149 NW 


1006; Peo. v. Smith, 132 Mich. 58, 92 
NW 776. 
[a] Reasons for rule-—(1) “Sucha 


promise has no tendency to overcome 
the natural sentiment of virtue and 
purity. The woman who yields upon 
such a promise is in no better posi- 
tion than as though no promise what- 
ever had been made. No wrong is 
done her if she is put in the class 
with those who commit the act to 
gratify their desire. She was willing 
to lose her virtue if some provision 
was made to conceal its loss. 

pregnancy does not result from the il- 
licit intercourse, her conduct is, in 
every respect, as culpable as that of 
her companion. If pregnancy does re- 
sult, his conduct becomes more cul- 
pable than hers when, and not until, 
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“oats 


such promise,°® 


he refuses to marry her.’ Peo. v. 
Smith, 132 Mich. 58, 62, 92 NW 776 
[quot State v. Thomas, 231 Mo. 41, 132 
SW 225, 227)2.. (2). “It {the statute] 
was never intended to protect a wo- 
man who was willing to speculate up- 
on the results of ‘her intercourse with 
a man and who only exacted as the 
price of her consent a promise on his 
part to marry her in case the inter- 
course resulted in her pregnancy.’ 
Peo. v. Van Alstyne, 144 N. Y. 361, 363, 
39 NE 348. 


55. State v. Weaver, 198 Iowa 1048, 
200 NW 705; State v. Price, 157 Iowa 
412, 1838 NW 520; State v. Hughes, 
106 Iowa 125, 76 NW 520, 68 AmSR 
288; State v. O’Hare, 36 Wash. 516, 
79 P 39, 104 AmSR 970, 68 LRA 107 
(distinguishing the New York cases on 
the ground that the New York statute 
required a promise of marriage). 


[a] Reason for rule.—‘If our stat- 
ute had intended to limit seduction 
only to those cases where there was 
a promise of marriage, it would have 
safd so, aS has been done in other 
states. Not having said so, we must 
conclude that any seductive arts or 
promises, where the female involun- 
tarily and reluctantly yields thereto, 
are sufficient.” State vy. O’Hare, 36 


Wash. 516, 518, 79 P 39, 104 AmSR 
970, 68 LRA 107. 
[b] Thus, a promise to marry the 


prosecutrix, conditioned upon her be- 
coming pregnant, in connection with 
the use of flattery and protestations 
of affection, may constitute seduction. 
State v. Weaver, 198 Iowa 1048, 200 
NW 705; State v. Hughes, 106 Iowa 
125, 76 NW 520, 68 AmSR 288 (hold- 
ing that if a man twenty-two years of 
age, while paying his addresses to an 
unsophisticated country girl seven- 
teen years of age, succeeds in having 
sexual intercourse with her under his 
promise to marry her in event of her 
becoming pregnant, such transaction 
may constitute seduction, as it can- 
not be said, as matter of law, that 
she is unchaste in yielding on the 
strength of such promise, or that she 
submits as a result of passion, rather 
than of the promise. It is said in this 
case that whether a woman of chaste 
character would so yield, and wheth- 
er, if she does, it is voluntary, and to 
gratify her desires, rather than be- 
cause of such conditional promise, 
may be considered in connection with 
all the facts and circumstances shown 
upon the trial). 


‘56. Bethel v. State, 162 Ark. 76, 257 
SW 740, 31 ALR 402. 

57. See supra §§ 155, 156. 

58. Ala.—Durell v. State, 23 Ala. 
Ay 3107, 124285 1665. 

Cal.—Peo. v. Kehoe, 123 Cal. 224, 


55 P 911, 69 AmSR 52; Peo. v. Wright, 
Reale Ald ils wl genase De 


Ind.-—Phillips vy. State, 108 Ind. 406, 
9 NE 345. 


vn ae 


[§§ 160-161 


ant’s mother to the marriage, does not affect the 
unconditional quality of the marriage agreement.°® 

[§ 161] (c) Effectiveness. 
marriage was the seductive art employed by accused 
to accomplish the seduction,®* ordinarily a promise 
of marriage alone, if it induced the woman to yield, 
is sufficient,°’ especially if the seduction would not 
have been accomplished without, or in the absence of, 


Where promise of 


and where the particular offense 


charged is that denounced by the statute as seduc- 
tion under or by means of a “promise of marriage,” ©° 
the woman must have consented on the sole con- 
sideration of the promise,*! but under some stat- 


Iowa.—State v. Weaver, 198 Iowa 
1048, 200 NW 705. 


Ky.—Hoskins v. Com., 188 Ky. 80, 
221 SW 230. 


Mich.—Peo: v. De Fore, 64 Mich. 
693, 31 NW 585, 8 AmSR 863: Peo. v. 
Clark, 33 Mich. 112; Peo. v. Mills- 
paugh, 11 Mich. 278. 


Minn.—State v. Preuss, 112 Minn. 
108, 127 NW 488. 


Miss.—King v. State, 121 Miss. 230, 
83 S 164. 


36 SW 619, 39 SW 63; State v. Heckler, 
106 Mo. 585, 17 SW 814, 27 AmSR 372. 


N. Y.—Boyee v. Peo., BON. Yi. 6445 
Kenyon v. Peo., 26 N. Y. 203, 84 ‘AmD 
177 [aff 5 Park. Cr. 254]. 


N. C.—State y. Cline, 170 N. C. 751, 
87 SE 106. 


Okl.—Harris v. 
470, 196 P 354. 


- Sige ae v. Meister, 60 Or. 469, 120 


saekataihoalan S. v. Salud, 10 Phil- 
ippine 206. 


S. C.—State v. Heath, 133 S. C. 147, 
130 SE 513; State v. Whitaker, 103 
a 210, 87 SEH 1001, AnnCas1918E, 


Tex.—Gleason v. State, 79 Tex. Cr. 
185, 183 SW 891; McLaurin vy. State, 
66 Tex. Cr. 251, 146 SW 557; Spenrath 
v. State, (Cr.) 48 SW 192; McCullar 
v. State, 36 Tex. Cr. 213, 36 SW 585, 
61 AmSR 847; Putman y. State, 29 
Tex. A. 454,16 SW 97, 25 AmSR 788. 


Va.—Hillman v. Com., 154 SE 475. 
Can.—Reg. v. Walker, 5 CanCrCas 


State, 18 Okl. Cr. 


465. 
[a] “The promise and yielding her 
virtue in consequence thereof (1) is 


the gist of the offense.” Spenrath v. 
State, (Tex. Cr.) 48 SW 192, 1938. Mce- 
Cullar v. State, 36 Tex. Cr. 213, 215, 
36 SW 585, 61 AmSR 847. (2) If the 
woman resists but subsequently as- 
sents or yields in reliance upon the 
promise made, the offense is commit- 
ted. McCullar v. State, supra. 


[b] False promise an artifice.—‘‘A 
false promise of marriage is universal- 
ly recognized as an artifice.’ State 
¥, Bouma, 193 Iowa 283, 285, 186 NW 


59. Peo. v. Wallace, 109 Cal. 611, 
42 P 159; Harris v. State, 18 Okl. Cr. 
470, 196 P 354; y= v. State, 17 
Okl. Cr. 473, 192 P 241 


60. See supra § 156. 


61. Cal.—Peo. v. Krusick, 93 Cal. 
74, 28 P 794. 


Mo.—State v. Thomas, 231 Mo. 41, 
132 SW 225; State v- Eckler, 106 Mo. 
585, 17 SW 814, 27 AmSR 372. 


N. C.—State v. Johnson, 182 N. GC. 
883, 102 SE 786. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


, Rye Vr , 


§§ 161-162] 


utes®? 


[§ 162] 2. Chastity 
Chaste Character. 


der some statutes,°° whether 


it,’° is immaterial. 


Porto Rico. —Peo. v. Garcia, 18 Por- 
to Rico 814. 


Tex.—Nolan y. State, 48 Tex. Cr. 
436, 88 SW 242; Barnes v. State, 37 
Tex. Cr. 320, 39 SW 684. See Gleason 
v. State, 79 Tex. Cr. 185, 183 SW 891. 
But see Murrell v. State, (Tex. Cr.) 
184 SW 831 (holding that the accused 
may be guilty although the love of 
the woman for him was part of her 
reason for yielding); Putman vy. State, 
29 Tex. A. 454, 16 SW 97, 25 AmSR 
738 (under Pen. Code, art. 814, mak- 
ing it a crime if any person shall, “by 
promise to marry,” seduce an unmar- 
ried female, and have carnal knowl- 
edge of her; and art. 815 declaring 
that the term ‘‘seduction”’ is used in 
the sense in which it is commonly 
understood, to constitute seduction a 
man must, in addition to the promise 
of marriage, use some other means 
than a mere appeal to the lust or pas- 
sion of the woman). 


62. See supra § 156. 


63. Hill v. State, 122 Ga. 166, 50 SE 
57; O’Neill v. State, 85 Ga. 383, 11 
SE 856; Wilson v. State, 58 Ga. 328; 
Durrence v. State, 20 Ga. A. 192, 92 
SE 962; State v. Preuss, 112 Minn. 108, 
127 NW 428. 


[a] Thus, intercourse brought 
about by promise of marriage only, 
with no aid from persuasion, or other 
false and fraudulent means, will not 
constitute the offense of seduction, 
under Code, § 4371, declaring that. 
‘if any person shall by persuasion and 
promise of marriage, or other false 
and fraudulent means, seduce a vir- 
tuous unmarried female,” he shall be 
punished, etc. O’Neill v. State, 85 Ga. 
383,11 SE 856. 


64. Hill v. State, 122 Ga. 166, 50 
SE 57; MeTyier v. State, 91 Ga. 254, 
18 SE 140; Jones vy. State, 90 Ga. 616, 
16 SE 380; Wilson v, State, 58 Ga. 
328; Daniel v. State, 41 Ga. A. 608, 
154 SE 204; Durrence vy. State, 20 Ga. 
A. 192, 92 SE 962; Woodard v. State, 
5 Ga. A. 447, 63 SE 5738. 


65. Under statute punishing defile- 
ment of female in one’s se aero | 
or employment see infra § 2 


66. See statutory provisions. 


67. Ala.—Smith v. State, 118 Ala. 
117, 24 S 55; Munkers v. State, 87 Ala. 
94, 6 S 357; Wilson v. State, 73 Ala. 
527; Vowell v. State, 20 Ala. A. 322, 
101 S 780; Martin v. State, 19 Ala. A. 
251, 96 S 734; Brand v. State, 13 Ala. 
A. oe O97 S 1309: 


al.—Peo. v. Krusick, 93 Cal. 74, 
28 S 794; Peo. v. Roderigas, 49 Cal. 9. 


Ga.—Brock v. State, 95 Ga. 474, 20 
SE 211; Wood v. State, 48 Ga. 192, 15 
AmR 664. 


Iowa.—State v. Carter, 196 Iowa 738, 
195 NW 215; State v. Smith, 124 Iowa 
334, 100 NW 40; Boak v. State, 5 lowa 
430; Andre v. State, 5 Iowa 389, 68 
AmD 708. 


Mo.—State vy. Primm, 
11 SW 7382. 


98 Mo. 368, 


some additional persuasion or means is neces- 
sary,°® although no other persuasion is necessary 
than such as is implied in proposing intercourse and 
repeating the promise of marriage.®# 


of Woman**— 
Previous chaste character of the 
woman at the time of her seduction is essential, un- 
such chaste charac- 
ter is*’ or is not®® made an element of the offense 
by express statutory provision; and the fact that 
accused knew of her unchastity®® or was ignorant of 
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What constitutes “previous chaste character.” 
some jurisdictions the words 
acter” have been construed to mean actual person- 
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In 
“previous chaste char- 


al chastity,71 or virtue,*? as a moral and physical 


a. Previous 


voluntarily.’® 


ter” 


fact,7® and not reputation.?4 
‘ chaste character” 

tercourse unlawfully, out of wedlock, knowingly and 
It has been held, however, that a wo- 
man may have lost her virginity and still be a wo- 
man of previous chaste character.‘ 
been held that the phrase “previous chaste charac- 
is not limited to chastity of the person, but 


A woman of “previous 
is one who has not had sexual in- 


While it has 


extends to the mind and sentiments of the woman,'? 


N./Y.—Peo. v. Nelson, 153 N. Y. 90, 
46 NE 1040, 60 AmSR 5925. Peo. vi 
Kenyon, 26 N. Y. 203, 84 AmD 177 
[aff 5 Park. Cr. 254]; Peo. v. Wein- 
stock, 140 NYS 453, 27 N. Y. Cr. 53: 
Peo. v. Lomax, 6 AbbPr 139. 


N. C.—State v. Crowell, 
1052, 21 SE 502. 


Okl.—Dougihty v. State, 33 Okl. Cr. 
94, 242 P1059; Butts v. State, 12 Okl. 
Cr. 391, 157 P 704. 


Pa.—Com. v. McCarty, 4 PaLJ 186. 


Philippine.—U. S. v. Suan, 27 Phil- 
ippine 12. 


Va.—Hillman v. 
Judd v. Com., 
710; 
SE 863 


1T6/QIN. 1C: 


Com., 154 SE 475; 
146 Va. 267, 135 SH 
ee Vn Com.) 93, Van Sion 22 


Can.—Rex v. Longheed, 8 CanCrCas 
184; Rex v. Comeau, 46 N. S. 450. 


{a] In Mississippi, in a prosecu- 
tion for the seduction of a female un- 
der a specified age, the statute ex- 
pressly provides that such female 
shall be of previously chaste charac- 
ter. Hatton v. State, 92 Miss. 651, 46 
S 708. See King v. State, 121 Miss. 
230, 83 S 164. 


68. Ark.—Cooper v. State, 86 Ark. 
30, 109 SW 10238; Walton v. State, 71 
Ark. 398, 75 SW 1; Polk v. State, 40 
Ark. 482, 48 AmR 17. 


Ind. T.—kKerr v. U. S., 7 Ind. T. 486, 
104 SW 809. 


Ky.—Bush y. Com., 205 Ky. 14, 265 
SW 468; Smith v. Com., 32 SW 137, 
WSysET bya 


Mich.—Peo. v. Turton, 192 Mich. 
331, 158 NW 870; Peo. v. Smith, 132 
Mich. 58, 92 NW 776; Peo.:v. Clark, 
33 Mich. £2. 


Tex.—Harrell v. State, 114 Tex. Cr. 
412, 24 SW (2d) 47; Gainer v. State, 
89 Tex. Cr. 538, 232 SW 830; Coleman 
¥.,etate,71. Tex.,Cr. 20; 1b68ySW-4132; 
Muhlhause v. State, 56 Tex. Cr. 288, 
119 SW 866; Simmons v. State, 54 
Tex, Cr..619, 114.SW 841; Barnard v. 
State, (Cr.) 76 SW 475; McCullar v. 
State, 36 Tex. Cr. 213, 36 SW 585, 61 
AmSR 847; Kelly v. State, 33 Tex. Cr. 
31, 24 SW. 295;-“Mrous: v.. State,! 31 
Tex. Cr. 597, 21. SW %64,533 77) AmSR 
834; Putman v. State, 29 Tex. A. 454, 
16 SW 97, 25 AmSR 738. 


[a] Thus, a woman who has had 
intercourse with several persons, and 
who has become pregnant, which re- 
sulted in a miscarriage, is unchaste, 
and one who subsequently has inter- 
ee with her is not guilty of seduc- 
tion. Simmons v. State, 54 Tex. Cr, 
619, 114 SW 841. 


[b] In Mississippi, in a prosecu- 
tion for seduction of a female over a 
specified age, it is essential that the 
female be of previous chaste charac- 
ter, although not expressly so_ pro- 
vided in the statute. Norton vy. State, 
72 Miss. 128, 16 S 264, 18 S 916, 48 
AmSR 538. 


69. Mrous vy. State, 31 Tex. Cr. 597. 


21 SW 764, 37 AmSR 834. e 
70. U.S. v. Suan, 27 Philippine 12. 


71. Ark.—Polk vy. State, 40 Ark. 
482, 48 AmR 17. 


D. C.—Bray v. U. S., 39 App. 600. 


Minn.—State v. Preuss, 112 Minn. 
108, 127 NW 4388. 


Miss.—Carroll v. State, 74 Miss. 688, 
22 S 295, 60 AmSR 539. 


Can.—Rex v. Rioux, 8 Alta. L. 47. 


72. Mich.—Peo. v. Mills, 94 Mich. 
630, 54 NW 488; Peo. v. Clark, 33 
Mich. 112: 


Miss.—Hatton vy. State, 92 Miss. 651, 
46 S 708; Powell v. State, 20 S 4. 


N. Y.—Peo. v. Nelson, 153 N. Y. 90, 
46 NE 1040, 60 AmSR 592; Kenyon 
v.-Peo., 26 N. Y. 203, 84 AmD 177 [att 
5 Park. Cr. 254]; Peo. v. Weinstock, 
140 NYS 453, 27°N. YY. Cr: 535 Crozier, 
Vv. Peo., Y-Park. Cr. 453 


Philippine.—U. S. v. Suan, 27 Phil- 
ippine 12. 


Porto Rico.—Peo. v. Santos, 8 Porto 
Rico 348. 


Can.—Rex v. Lougheed, 8 CanCrCas 
184; Rex v. Comeau, 46 N. S. 450- 


[a] Female under age of consent.— 
A woman who has voluntarily submit- 
ted to sexual intercourse prior to the 
alleged seduction is not within the 
statute, although she was at the time 
under the age/ of consent, provided 
she was able “to comprehend the enor- 
mity of the offense. Peo. v. Nelson, 
et N. Y. 90, 46 NE 1040, 60 AmSR 


73. Peo. v. Nelson, 153 N. Y. 90, 46 
NE 1040, 60 AmSR 592. 


74. Ark.—Polk v. State, 
482, 48 AmR 17. 


Mich.—Peo. v. Mills, 94 Mich. 630, 
Seer 488; Peo. v. Clark, 33 Mich. 
112. 


Minn.—State v. 
108, 127 NW 438. 


Miss.—Powell v. State, 20 S 4. 


N. Y.—Peo. v. Nelson, 153 N. Y. 90, 
46 NE 1040, 60 AmSR 592; Kenyon v. 
Peo., 26 N. Y. 208, 84 AmD 177; Peo. 
v. Weinstock, 140 NYS 453, 27 N. Y. 
Gas 538; Crozier y. Peo., 1 Park.. Cr; 


Philippine.—U, S. v. Suan, 27 Phil- 
ippine 12. 


Can.—Rex v. Lougheed, 8 CanCrCas 
184; Rex v. Comeau, 46 N. S. 450; 
Rex v. Hauberg, 8 Sask. L. 239. 


Requirement that female be of 
“sood repute” or “good repute for 
chastity” see infra § 164. 


40 Ark, 


Preuss, 112 Minn. 


_75. Butts yv. State, 12 Okl. Cr. 391, 
LS g B04 
76. Peo. v. Millan, 27 Porto Rico 
787; Peo. v. Santos, 8 Porto Rico 348. 
77. State v. Wilcoxen, 200 Iowa 
1250, 206 NW 260; State vy. Valvoda, 


54 [57 C.J.] 


the better rule is otherwise.7% 


is otherwise where 


2 


been leading a virtuous life.® 


ishing the seduction of a 
male,”®> or 


and heart be impure.®* 


170 Iowa 10%, 152 NW 21; Boak v. 
State, 5 Iowa 430; Andre vy. State, 5 
Iowa 389, 68 AmD 708. 


[a] Improprieties not amounting 
to unchastity.—The fact that the girl 
allowed men to hug and kiss her does 
not indicate such a want of chastity 
as to overcome a verdict of guilty 
against the man. State v. McIntire, 
89 Iowa 139, 56 NW 419. 


Cal.—Peo. v. Kehoe, 123 Cal. 


78. 
224, 55 P 911, 69 AmSR 52. 

Ga.—Washington vy. State, 124 Ga. 
423, 52 SE 910. 

Minn.—State v. Brinkhaus, 34 Minn. 
285, 25 NW 642 

S. D.—State v. Holter, 32 S. D. 43, 
142 NW 657, 46 LRANS 376, AnnCas 


1916A 193 [rev reh 30 S. D. 353, 138 
NW 953]. 


Va.—Mills v. Com., 
SE 863. 


Can.—Rex v. 


93 Va. 815, 22 


Rioux, 8 Alta. L. 47. 


se Pope v. State, 137 Ala. 56, 34 
80. Hatton v. State, 92 Miss. 651, 
46 S 708; Peo. v. Nelson, 153 N. Y. 


90, 46 NE 1040, 60 AmSR 592; Rex v. 
Lacelle, 10 CanCrCas 229, 11 Ont. L. 
74; Rex v. Lougheed, 8 CanCrCas 184, 


81. Hatton v. State, 92 Miss. 651, 
46 S 708; Peo. v. Nelson, 153 N. Y. 90, 
46 NE 1040, 60 AmSR 592; Rex v. La- 
celle, 11 Ont. L. 74, 10 CanCrCas 229; 
Rex v. Lougheed, 8 CanCrCas 184. 
But see Peo. v. Millspaugh, 11 Mich. 
278 (where the second act of inter- 
course was the result of a renewal of 
the promise of marriage). 


“A woman can be seduced but 
once . and the first vol- 
untary act on her part, after she is 
able to understand its nature and 
comprehend its enormity, is the only 
one in which she can participate as 
a victim.” Peo. v. Nelson, 153 N. Y 
90, 94, 46 NE 1040, 60 AmSR 592. 


82. See infra § 165. 

83. State v. Gates, 27 Minn, 52, 6 
NW 404. 

84 State v. Gates, supra; Barnard 
v.. State, (Tex. Cr.) 76 SW 475. 

85. See statutory provisions. 

86. See statutory provisions. See 
also supra 2. 


87. Washington v. 
423, 52 SE 910; Keller v. State, 102 
Ga. 506, 31 SE 92; O’Neill v. State, 85 
Ga. 383, 11 SE 856; Miller v. State, 27 
Ga. A. 180, 107 SE 784; Thomas v. 
State, 19 Ga. A. 104, 91 SE 247 [con- 
forming to answers to cert questions 
TAG UGA OAC, OL Sin LOOT bays! ve 
State, 16 Ga. A. 20, 84 SE 497; Wood- 
ward v. State, 5 Ga. A. 447, 63 SE 573; 


State, 124 Ga. 


A woman who has 
been debauched by force and against her will is 
chaste within the meaning of the statute;’® but it 
she has once been seduced,®° al- 
though by aceused,*? unless she has reformed and 
The woman must 
have been of chaste character immediately previous 
to the act of seduction,®* and it is not enough that 
she was chaste prior to the promise to marry.*# 


[§ 163] b. Virtuous Woman. Under statutes pun- 
“Virtuous unmarried fe- 
“an innocent and virtuous woman 
a woman is virtuous if she has never had sexual in- 
tercourse with anothe?,8? although both her mind 
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[§ 164] c. Of Good Repute. 
utes’® “good repute”’®® or “good repute for chasti- 
NE ge of the woman at the time of her alleged se- 
duction is an essential element of the offense. 
some jurisdictions it has been held sufficient to bring 
the woman within the protection of the statute if 
she is of good reputation;°? but in other jurisdic- 
tions, notwithstanding the terms of the statute, ac- 
tual chastity is required.°% 


[§ 165] d. Effect of Reformation. 
a woman has been unchaste does not deprive her of 
the protection’ of a statute punishing the seduction 
of an unmarried woman of previous chaste char- 
acter,°* if she has reformed and is chaste when 


[$§ 162-165 


Under some stat- 


In 


The fact that 


seduced;°° and the same principle applies under a 


State v. Maness, 192 N. C. 708, 135 
SE 777; State v. Crook, 189 N. C. 545, 
127 SE 579; State v. Johnson, 182 N. 
C. 883, 109 SE 786; State v. Moody, 
172 N. C. 967, 90 SE 900; State v. 


Whitley, 141 NEIC. 823, 53 SB 820; 
State v. Crowell, 116 N. (Oh, AlNHs 21 
NE 502. 


[a] “A woman who has never been 
married, and who has never had sex- 
ual intercourse, is in law virtuous, in 
the sense that she may be the victim 
of seduction.” Keller v. State, 102 
Ga. 506, 513, 31 SE 92. 


[b] Where accused and prosecu- 
trix have been guilty of fornication, 
defendant cannot be convicted of sub- 
sequent seduction. Brock v. State, 95 
Ga. 474, 20 SE 211. 


88. Thomas v. State, 19 Ga. A. 104, 
91 SE 247; Hays v. State, 16 Ga. A. 
20, 84 SE 497. 


[a] The test (1) by which to de- 
termine whether the woman was vir- 
tuous at the time of her alleged se- 
duction is physical, not moral, chas- 
tity. Washington v. State, 124 Ga. 
4238, 52 SE 910. (2) “The question is 
not one of purity of heart or mind, 
but actual physical purity of person. 
This is obviously the only plain and 
practical test that can be laid down as 
applicable to the crime of seduction.” 
Woodard vy. State, 5 Ga. A. 447, 448, 
63 SE 5738. 


{[b] “A woman may use vulgar lan- 
guage and submit to familiarities, if 
such is the custom of her society, and 
yet be of impregnable virtue.” State 
v. Whitley, 141 N. C. 828, 826, 53 SH 
820. 


[ec] “Every virgin, however pas- 
sionate her nature, may be seduced if, 
notwithstanding her lustful desires, 
she keeps her chastity, and surrenders 
it only because of persuasion and 
promises of marriage, which, coupled 
with her love for and confidence in 
her tempter, overcome her virtue and 
cause her to yield to his importuni- 
ties.” Keller v. State, 102 Ga. 506, 
513, 31 SH 92. 


89. See statutory provisions, 


90. State v. Bryan, 34 Kan. 63, 8 P 
260; State v. Nanna, 322 Mo. 1180, 18 
SW (2d) 67; State v. Howard, 264 Mo. 
386, 175 SW 58; State v. Walker, 232 
Mo. 252, 134 SW 516; State v. Sharp, 
132 Mo. 165, 33 SW 795; State v. 
Brandenburg, 118 Mo. 181, 23 SW 
1080, 40 AmSR 362; State v. Wheeler, 
108 Mo. 658, 18 SW 924; State v. Hill, 
91 Mo. 423, 4 SW 121. 


91. Phillips v. State, 108 Ind. 406, 
9 NE 345; Callahan v. State, 63 Ind. 
198, 30 AmR 211; Russell v. State, 
77 Nebr. 519, 110 NW 3880, 15 AnnCas 
222; State v. Slattery, 74 N. J. L. 241, 
65 A 866; Foley v. State, 59 N. J. L. 


1, 35 A 105 [aff 59 N. J. L. 585, 39 A 


IU13) 5, Conn ve Schull) isa, Con 525 
92. State v. Bryan, 34 Kan. 63, 8 
P. 260; Foley v. State, 5D Ne eae 


ibs 
35 A 105 [aff 59 N. J. L. 585, 39 A 


1113]. 


[a] “Any female of good repute 
for chastity is within the protection 
of the statute, No condition is made 
that she must have deserved that rep- 
utation by a correct and pure life, and 
we cannot extend the statute by con- 
struction beyond its plain meaning.” 
Russell v. State, 77 Nebr. 519, 523, 
110 NW 380, 15 AnnCas 222. 


[b] Woman of bad reputation when 
accused obtained connection with her, 
whether the reputation was acquired 
by crime or imprudence only, is not 
within the protection of the Pennsyl- 
vania statute punishing the seduction 
of ‘any female of good repute.’ Com. 
v. McCarty, 4 PaLJ 136. 


93. State v. Howard, 264 Mo. 386, 
175 SW 58; State v. Thornton, 108 Mo. 
640, 18 Sw 841; State v. Wheeler, 94 
Mo. 252, 7 SW 103; State v. Patter- 
son, 88 Mo. 88, 57 AmR 374 [overr 
State v. Brassfield, 81). “Mow” 15aow! 
AmR 235]. See State v. Nanna, 322 
Mo. 1180, 18 SW (2d) 67 (at the time 
of the seduction the female must hun- 
estly have been pursuing the path of 
virtue); Com. v. Hadfield, 3 Kulp 
(Pa.) 121 (holding that the chastity 
of the female is a fact in issue from 
the very nature of the offense). But 
see State v. Sharp, 132 Mo. 165, 33 SW 
795; State v.. Wheeler, 108 Mo. 658, 18 
SW 924 (in both of which cases ‘the 
court held that ‘‘ ‘good repute’ is syn- 
onymous with, and only means of 
‘good reputation’ ’’), 


94 See supra § 162. 


95. Ala.—Smithv. State, 118 Ala. 
117, 24 S 55; Luther v. State, 118 Ala. 
88, 24 S 43; Wilson v. State, 73 Ala. 
527; Hardy Vv. state; 18 Alay Av ssuo: 
91 S 891; Herbert v. State, 16 Ala. 
As 213; 17 S 83 [rev on other grounds 
201 Ala, 480, 78 S 386]. 


Ark.—Woodard v. State, 143 Ark. 
404, 226 SW 124; Cooper v. State, 86 
Ark. 30, 109 SW 10238. 


Iowa.—State v. Knutson, 
549, 60 NW 129; State v. Moore, 78 
Iowa 494, 48 NW 273; State v. Car- 
ron, 18 Iowa 372, 87 AmD 401. 


Mich.—Peo. v. Adams, 162 Mich. 
371, 127 NW 354; Peo. v. Mills, 94 
Mich. 630, 54 NW 488; Peo. v. Gibbs, 
70 Mich. 425, 38 NW 257: Peoumwe 
Squires, 49 Mich. 487, 183 NW 828; 
Peo. v. Clark, 33 Mich. 112. 


Minn.—State v. Preuss, 112 Minn. 
108, 127 NW 438; State v.. Timmens, 
4 Minn. 325. 


91 Iowa 


N. Y.—Kenyon y. Peo., 26 N. Y..202, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 165-169] 


statute punishing the seduction of a female “of good 
repute,”®® or an “innocent and virtuous female.”®7 
Therefore a man may be guilty of seducing a wo- 
man with whom he has previously had intercourse, if 
she has reformed and is leading a chaste life.°S 


{§ 166] e. Unchastity after Seduction.®® 
fact that the woman after the time of the alleged 
seduction had intercourse with accused! or with an- 
other man? does not affect the guilt of accused al- 
though it may be considered by the jury as bearing 


on her previous chaste character.* 


{[§ 167] 3. Illicit Sexual Intercourse. 
ply having sexual intercourse with a woman,‘ even 
though with reluctance on her part,® does not con- 
stitute seduetion, illicit connection is an essential 
The words “illicit econnec- 


element of the offense.® 


SEDUCTION 


course.’””? 


The 


sarees 


[§ 168] 4. Pregnaney. 
pregnancy result from the intercourse,® unless preg- 
nancy is essential under the particular statute.°® 


[§ 169] E. Defenses'°—1. In General. In a pros- 
ecution for seduction it is of course a good defense, 
that some essential element of the offense, 1s lack- 
Consent of the woman seduced to the inter- 
course 1s no defense.?? 


£57 C.J.] .55 


ise of marriage are equivalent to “sexual inter- 


It is not necessary that 


It is no defense that the 


parties have compromised or settled,?® or agreed to 


While sim- 


perform it.1° 


tion” in a statute defining seduction under prom- 


~84 AmD 177. 


Can.—Rex v. Lougheed, 8 CanCrCas 
184; Rex v. Magdall, 15 Alta. L. 313; 
Rex v. Comeau, 46 N. S. 450; Rex v. 
Hauberg, 8 Sask. Li 239. 


96. State v. Fogg, 206 Mo. 696, 105 
SW _ 618; State v. Dent, 170 Mo. 398, 
70 SW 881; State v. Brassfield, 81 Mo. 
151, 51 AmR 234; Com. v. McCarty,-4 
PaLJ 136. See supra § 164. 


fa] Thus under a statute declar- 
ing it an offense for one, under prom- 
ise of marriage, to seduce an unmar- 
ried female “of good repute” under 
eighteen years of age, a conviction 
may be had notwithstanding the fe- 
moaale had had intercourse with others, 
she being at the time of intercourse 
under promise of marriage “of good 
reputation” as to chastity. State v. 
Sharp, 132 Mo. 165, 33 SW 795. 


97. State v. Johnson, 182 N. C. 883, 
109 SE 786. See supra § 163. 


fa] An adulteress may reform and 
become innocent, and even virtuous. 
State v. Johnson, 182 N. C. 883, 109 
SE 786. 

98. Ala.—Hardy v. State, 18 Ala. 
Ny ER ERIS Ros Ie 


Ark.—Woodard v. State, 143 Ark. 
404, 226 SW 124. 


Towa.—State v. Knutson, 
549, 60 NW 129. 


Ky.—Hoskins v. Com., 188 Ky. 80, 
221 SW 230. 

Mich.—Peo. v. Smith, 132 Mich. 58, 
92 NW 776; Peo. v. Clark, 33 Mich. 
112; Peo. v. Millspaugh, 11 Mich, 278. 

Minn.—State v. Timmens, 4 Minn. 
326. 


91 Iowa 


Can.—Rex v. Hauberg, 8 Sask. L. 
239. 
[a] TBhus (1) where defendant and 


prosecutrix had had illicit intercourse 
for moze than a year, when defendant 
went away, and prosecutrix reformed 
and led a chaste life until after de- 
fendant’s return, in about a year, 
when, under promise of marriage, 
their relations were resumed, defend- 
ant was guilty of seduction when the 
first offense was committed after their 
former illicit relations had been bro- 
ken off. State v. Moore, 78 Iowa 494, 
43 NW 273. (2) Where a woman 
went to a man in Ohio in answer toa 
matrimonial advertisement, and there 
yielded to his sexual embraces, and 
traveled with him to Michigan, she 
might again be seduced by him there, 
if she had meantime reformed and de- 
termined to do differently thereafter. 
Peo. v. Adams, 162 Mich. 371, 127 NW 


354; 


99. Evidence of unchastity after 
seduction see infra § 203. 


Second seduction see supra § 65. 


1. State v. Teal, 108 S. GC. 455, 95 
SE 69. : 


2. Schooley v. State, 176 Ark. 895, 
2 SW (2d) 67; Keller v. State, 102 
Ga. 506, 31 SE 92; Com. v. Hodgkins, 
111 Ky. 584, 64 SW 414, 23 KyL 829; 
Hart v. State, 76 Tex. Cr. 339, 175 SW 
436; Curry v. State, 72 Tex. Cr. 463, 
162 SW 851; Walls v. State, 69 Tex. 
Cr. 317, 153 SW 130; Carter v. State) 
59 Tex, Cr. 73, 127 SW 215; \Nolan’v. 
State, 48 Tex. Cr, 436, 88 SW 242. 


[a] Reason for rule.—‘‘It did not 
lie in the mouth of the appellant in 
this or any other case to come into 
court and claim that he had courted 
and made love to a girl who was vir- 
tuous and become engaged to marry 
her, and under the promise of mar- 
riage had overreached the girl, and 
had had intercourse with her, and 
then, after he had depraved her mind, 
debauched her body, assailed her vir- 
tue, claim that she had become so 
lost that she yielded her body and 
person to others, and that, therefore, 
he would be held guiltless. This 
would be no defense legally or moral- 
ly, and we would hesitate a long time 
before we would give our sanction to 
any such rule, or lay down any such 
principle for the guidance of juries 
in the trial of parties charged with 
seduction.” Carter v. State, 59 Tex, 
Cr. 73,127 SW 215, 220. 

3. Ferguson v. State, 71 Miss. 805, 
15 8 66, 42 AmSR 492; Com. v. Mc- 
Carty, 4 PaLJ 136. 

4. Ala.—Hayes v. State, 19 Ala. A. 
241, 96 S 647; Clemons vy. State, 17 
Ala, A. 583, 86 S 177; Smith v. State, 
13 Ala. A. 399, 69 S 402 [certiorari 
den 193 Ala. 680, 69 S 1020]. 


Cal.—Peo. v. Krusick, 93 Cal. 
28 P 794. 

Iowa.—State v. 
646, 80 NW 1064. 


Mich.—Peo. v. Smith, 132 Mich. 58, 
92 NW 776; Peo. v. De Fore, 64 Mich. 
693, 31 NW 585, 8 AmSR 868. 

Mo.—State v. Fogg, 206 Mo. 696, 105 
SW 618. 

Or.—State v. Adams, 25 Or. 172, 35 
P 36, 42 AmSR 790, 22 LRA 840. 


Va.—Limbaugh v. Com., 149 Va. 
383, 140 SE 133; Flick v. Com., 97 
Va. 766, 34 SE 39. 


Wash.—State v. Cochran, 10 Wash. 
562, 89 P 155. 


See supra § 1. 
5. Hayes v. State, 19 Ala, A. 241, 


74, 


Hamann, 109 Iowa 


a settlement,'+ or that the woman did not desire 
the prosecution,+® or, if the seduetion was under 
a promise of marriage, that the man made the 
promise in good faith and with the intention to 


96 S 647; Smith v. 
A. 399, 69 S 402. 


6. <Ala.—Wilson v. 
527. 


Mich.—Peo. v. Turton, 
881, 158 NW 870. 


N. Y.—Peo. v. Weinstoek, 140 NYS 
453; 2 os Me, CP 58. 


N. C.—State v. Maness, 192 N. C. 
708, 135 SE 777; State v. Crook, 189 
N. ©. 545, 127 SE 579; State v. Cline, 
170 N.C. 751, 8% SE 106. 


Okl.—Doughty v. State, 33 Okl. Cr. 
94, 242 P 1059; Butts v. State, 12 
OKI. Cr. 391, 157 BP 704. 


Philippine.—Ballester v. Legaspi, 5 
Philippine 722. 


Porto Rico.—Peo, v. 
Porto Rico 814. 


Tex.—Harrell v. State, 114 Tex. Cr. 
412, 24 SW (2d) 47; Meflugin v. State, 
108 Tex. Cr. 354, 300 SW 941; Put- 
man v. State, 29 Tex. A. 454, 16 SW 
97, 25 AmSBR 738. 


Va.—Judd v. Com., 146 Va. 267, 135 
SE 710; Flick v. Com., 97 Va.’ 766, 
34 SE 39. 


7. State v. King, 9 S. D. 628, 70 
NW 1046. 


8. Com. v. Tobin, 140 Ky. 261, 130 
1116; Boyce: Vi. Peo. 55 wIN® ae 
Cook v. Peo., 2 Fhomps. & C. 
(N. Y.) 404. 


9. Price v. State, 61 N. J. L. 500, 
A 709. 


to. In prosecution for defilement 
of female in one’s care, custody, or 
employment see infra § 269 et seq. 


Limitations of time within which 
offense may be prosecuted see Crinn- 
inal Law §§ 340-858. ° 


State, 13 Ala. 


State, 78 Ala. 


192 Mich. 


Garcia, 18 


39 


11. See supra §$§ 153-168. 
12. State v. Horton, 106 N. C. 443, 
6 SE 238, 6 AmSR 613. See also 


Criminal Law § 60. 
Mada! of consent see supra § 


13. Barker v. Com., 90 Va. 820, 20 
SE 776. But see Kidliski v. Horwat, 
37 Pa. Co. 586 (seduction, not being 
an infamous erime, may be settled 
by the parties with the consent and 
approval of the proper authorities). 


Condonation and settlement gener- 
ally see Criminal Law § 61. 


14. State v. Whalen, 98 Iowa 662, 
68 NW 554. 


15. State v. Stolley, 121 Iowa 111 
NW 707. ‘ 


16. Ark.—Rucker v. State, 77 Ark. 
23, 90 SW 151. 
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[§ 170] 2. Marriage or Offer of Marriage.1*7 That ) wise.?® 


accused and the woman alleged to have been se- 
duced were in fact married to each other at the 
time of the alleged seduction is a good defense.'§ 


Marriage after seduction. 


The marriage of the 
woman after seduction to accused!® or to another?® | cused’s parent refused to 


Offer of marriage after seduction. 
mere offer by accused to marry the woman, made 
after her seduction,?® or a willingness to marry her,?? 
is not a defense, it being so held even though ac- 


[§ 170 


Ordinarily a 


allow him to marry the 


is not a defense, except under particular statutes?! | woman,** and even under a statute making a sub- 


permitting such defense,?? provided, as is the rule 
in some jurisdictions, the marriage is entered into 
before accused pleads to the indictment.?* 
marriage, when a defense,?* takes place, the good 
or bad faith or motive of the man in going through 
the ceremony,?°-a subsequent annulment of the 
marriage,2® or a subsequent abandonment of the 
woman by accused,?’ is immaterial, except where 


Tf such 


and to the extent that the statute provides other- 


Cal.—Peo. v. Samonset, 97 Cal. 448, 
BN, 12S LSPA 


Conn.—State v. Bierce, 27 Conn. 
9. 


Mo.—State v. Brandenburg, 118 
Mo. 181, 23 SW 1080, 40 AmSR 362. 


Porto Rico.—Peo. v. Montijo, 8 
Porto Rico 1. 


Wash.—State v. Storrs, 112 Wash. 
ChopeLo2 me O 84. 197 2 1e. ‘s 


[a] ®hus it is no defense that 
the seduction was accomplished by 
a promise of marriage which defend- 
ant made at the time in good faith, 
and which he was afterward prevent- 
ed by the plaintiff's improper con- 
duct from performing. State v. 
Bierce, 27 Conn. 319; Peo. v. Montijo, 
8 Porto Rico 1. 


Marriage after seduction see infra 
§ 170. 


17. Suspension of prosecution on 
offer to marry see infra § 171. 


18. Peo. v. Loomis, 106 Mich. 250, 
64 NW 18. 


[a] Thus, where, on a prosecution 
for seduction alleged to have been 
accomplished by means of a sham 
marriage, it appeared that the par- 
ties, who were competent to enter 
into the marriage contract, went to 
Canada, and there agreed in the pres- 
ence of a person whom the prosecu- 
trix then believed to be a minister, 
to take each other as husband and 
wife, and that they thereafter co- 
habited as such, these facts would 
have been sufficient to establish a 
valid common-law marriage in Mich- 
igan, and, in the absence of evidence 
to the contrary, would be presumed 
to have constituted a valid marriage 
under the laws of Canada; that the 
proof of additional, positive require- 
ments of the Canadian law would not 
alone defeat this presumption, but a 
non-compliance therewith must be 
shown; that such presumption was 
not rebutted by evidence of respond- 
ent’s subsequent assertions that the 
marriage waS a mere sham; and 
that, as the presumption of a valid 
marriage existed, the prosecution 
must fail. Peo. v. Loomis, 106 Mich. 
250, 64 NW 18. 


Braye wee. US:, 39 “Apps CDi 
Cc.) 600; In re Lewis, 67 Kan. 562, 
73 P 77, 100 AmSR 479, 63 LRA 281. 


[a] Marriage even before convic- 
tion, is no bar to the prosecution; 
and for a stronger reason it cannot 
preclude a court from pronouncing 
sentence when entered into after con- 


viction. Bray v. U. S., 39 App. (D. 
C.) 600. 
20. Morris v. State, 14 Ga. A. 395, 


SESH 2h DnORp we Slave, oo » hex, 
Cr. 517, 129 SW 607, 29 LRANS 421. 


21. See statutory provisions. 


22. Ala.—Martin vy. State, 19 Ala. 
A. 251, 96 S 734. 


Cal.—Peo. v. Hough, 120 Cal. 
52 P 846, 65 AmSR 201. 


Ind.—State v. Otis, 135 Ind. 267, 
34 NE 954, 21 LRA 733 


(oo. 
Mich.—Peo. v. Gould, 70 Mich. 240, 
38 NW 232, 14 AmSR 493. 


N.. Y.—Peo. v.>Frost, 198 Ns Y. 
110, 91 NE 376, 1389 AmSR 801. 
CabaE eke vy. Wise, 32 Or. 280, 50 
00. 


Pa.—Com. v. Hichar, 4 PaLJR 326. 


Tex.—Burney v. State, 111 Tex. Cr. 
5995-13) ISIWr (2a). Sou Crossett] ve 
State, 97 Tex. Cr. 18, 260 SW 186; 
Wright v. State, 31 Tex. Cr. 354, 20 
SW 756, 37 AmSR 822. 

23. Burney v. State, 111 Tex. Cr. 
DIS LIS Wi adders Gon Ee bASkin Ss UVN 
State, 75 Tex. Cri-53 7, 171,SW 723. 


24. See supra text and notes 18 
et seq. 


538, 


ig 


25. Peo. v. Gould, 70 Mich. 240, 
38 NW 232, 14 AmSR 493; Wright 
Wal estate ~3) Nex sm Ne 54.0 20h ES WE 


756, 37 AmSR 822; Com. v.. Hichar, 


4 PaLJR 326. 


26. Burney v. State, 111 Tex. Cr. 
599,18 SW (2d) 375. 


27. State v. Otis, 135 Ind. 267, 34 
NE 954, 21 LRA 733. 


28. See statutory provisions. See 
also Burnett v. State, 72 Ark. 398, 81 
SW 382 (construing Kirby Dig. § 
2040); Eledge v. State, 50 Tex. Cr. 
223, 96 SW 39 (construing Pen. Code 
art 969 amended by Acts 28 Leg. c 
136). 


29. State v. Mackey, 82 Iowa 393, 
48 SW 918; Williams v. State, 92 
Miss. 70, 45 S 146; State v. Wise, 32 
Or. 280, 50 P 800; State v. Whitaker, 
103 S. Cc. 210, 8% SH Loot, AnnCas 
1918E 467. 


[a] Especially when so provided 
by statute.—State v. Brandenburg, 
He Mo. 181, 23 SW 1080, 40 AmSR 
362. ' 

[b] An unaccepted offer of mar- 
riage, either before or after corrvic- 
tion, does not come within the saving 


clause of the statute so far as.to 
stay proceedings thereunder. State 
v. Whitaker, 103 S.C. 210,1 87 SH 


1001, AnnCas1918E 467. 


30. Peo. v. Hough, 120 Cal. 538, 52 
P 846, 65 AmMSR 201; State v. Thomp- 
son, 79 Iowa 708, 45 NW 293; Harvey 
v. State, (Tex. Cr.) 53 SW 102. 


sequent marriage a bar to prosecution.” 
statute an offer to marry made in good faith, is per- 
mitted as a defense,** good faith,?4 that is the abil- 
ity to consummate the marriage,*®® is essential. In 
those jurisdictions where the statute provides that 
marriage of the parties may suspend the prosecu- 
tion,®® it has been held that a mere proposal of 
marriage which has been rejected is not a defense,?* 


Where by 


[a] Thus, under a statute making 
marriage prior to information filed a 
bar to prosecution for seduction, it is 
no defense that accused was at all 
times prior to the filing of the in- 
formation ready and willing to marry 
the prosecutrix, and that his failure 
to do so was due to her refusal, since 
she is not compelled to condone his 


offense by marrying him. Peo. v. 
Hough, 120 Cal. 538, 52 P 846, 65 
AmSR 201. 

831. Merrell v. State, 42 Tex. Cr. 


19,57 SW 289; Harvey v. State, (Tex. 
Cr.) 53 SW 102. 

22. State v. Mackey, 82 Iowa 393, 
48 NW 918; State v. Wise, 32 Or. 380, 
50 P 800; State v. Whitaker, 103 S. 
C. 210, 87 SE 1001, AnnCas1918E 467. 


33. See statutory provisions. 


[a]. In Texas Pen. Code art 969 
provides that if defendant in good 
faith offers to marry the woman, no 
prosecution shall take place, or if be- 
gun it shall be dismissed. 


{b] It is error to permit district 
attorney to question good faith, where 
during a prosecution, defendant makes 
an offer of marriage in open court, 
produces a marriage license, and asks 
the presiding judge to perform the 
ceremony, it is error to permit the 
district attorney to question the good 
faith of the offer, and, on the refusal 
by the prosecutrix to marry defend- 
ant, it is error for the court to refuse 
to dismiss the cause on the ground 
that he does not think defendant in- 
tended in good faith to marry the 
prosecutrix, and to live with her. 
Wright v. State, 31 Tex. Cr. 354, 20 
SW 756, 37 AmSR 822. 

34. Thorp v. State, 59 Tex. Cr. 517, 
129 SW 607, 29 LRANS 421; Merrell 
v. State, 42 Tex. Cr. 19, 57 SW 289. * 


[a] Death of woman.—Where ac- 
cused, a minor, on learning that the 
prosecutrix was enceinte, refused to 
marry her until he should become of 
age, her subsequent death was no bar 
to a prosecution for seduction. Mer- 
rell v. State, 42 Tex. Cr. 19, 57 SW 289. 


35. Thorp v. State, 59 Tex. Cr. 517, 
129 SW 607, 29 LRANS 421; Merrell 
v. State, 42 Tex. Cr. 19, 57 SW 289. 


[a] Woman already married.—‘'The 
prosecutrix having married and being 
in a position not to marry the defend- 
ant or accept an offer to marry him, it 
cannot be said that the offer was 
made in good faith because of the in- 
ability of the parties to consummate 
the marriage.” Thorp v. State, 59 
py Cr. 517, 129 SW 607, 29 LRANS. 


36. See infra § 17%. 
37. Bollin v. State, 127 Ark. 271, 
192 SW 196; Cook v. State, 102 Ark. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


"ame ie 


, 


§§ 170-173] 


but in other jurisdictions a contrary rule obtains,?® 
providing, under some statutes, that the offer is 
made before arraignment and pleading.*® 


[§ 171] F. Suspension of Prosecutiont®—1. By 
Marriage. A statute which provides that marriage 
of the woman by her seducer shall not terminate but 
merely suspend the prosecution,*! was held to be in- 
operative when the marriage took place after the 
conviction of accused,*? and hence could not apply 
to cases pending in the supreme court.t® It is im- 
material whether the marriage takes place before*+ 
or after*® indictment found; and it makes no dif- 
ference whether the marriage is voluntarily con- 
tracted*® or results from existing*’ or threatened*® 
prosecution. 


[§ 172] 2. Marriage and Bond—a. In General. 
Under a statute which provides that the prosecu- 
tion may be stopped by a marriage of the woman 
by accused, upon his giving a bond conditioned to 
support her and his ehildren by her, or, if unable 
to give such bond, by living with the wife in good 
faith for a certain number of years,*® the prosecu- 
tion is not stopped by marriage alone®® but only by 
marriage and, in addition, the giving of the re- 
quired bond,*? or, if no bond ean be given, by liv- 
ing with the wife for the requisite number of years.°? 


[§ 173] b. Liability on Bond.®? A failure or re- 
fusal on the part of the principal obligor to sup- 


SEDUCTION 


[SILOS OT 
‘port and maintain the wife or child at any time 
within the period fixed in such bond** will consti- 
tute a breach of the same, and suit may be immedi- 
ately brought thereon.®* Liability on the bond 1s 
not affected by wrongful conduct on the part of the 
wife after the marriage, the husband being bound to 
maintain and support her and her children during 
the period fixed by the bond ,without reference to 
her behavior.*® It is no.ground for canceling a bond 
executed on marriage under such statute that the 
obligor has subsequently discovered proof exoner- 
ating him of the erime.°? 


Defenses. It is no defense to an action on a bond 
of this character®® that the marriage contract is en- 
tered into in consequence of a fraud perpetrated up- 
on the alleged seducer;°® especially where it is not 
alleged that the marriage had been annulled and 
set aside in a direct proceeding for that purpose,°° 
or that the wife had instituted a suit for divorce and 
one verdict for divorce had been given as well as 
a decree for temporary alimony;°! and the payment 
of temporary alimony in a sum less than an amount 
sufficient for the maintenance and support of the 
wife and offspring would not be a defense to an ac- 
tion on the bond.*? Nor will a money judgment for 
permanent alimony in favor of the wife against the 
hfisband, payable after expiration of the period cov- 
ered by the bond, bar an action on the bond.*3 


Amount recoverable. Plaintiff in an action upon 


363, 144 SW 221; 
Ark. 16, 91 SW 30. See Lasater_v. 
State, 77 Ark. 468, 94 SW 59, 60 (“We 
do not say that an offer of marriage 
by a defendant prosecuted for seduc- 
tion would be a defense, even if the 
defendant was ready and willing to 
make good his offer at all times 
thereafter. When a defendant se- 
duces a female by virtue. of a promise 
of marriage, and then declines to 
carry out his promise, his offer of 
marriage after prosecution is begun 
may be of no avail, unless accepted 
by the prosecuting witness”). 


[a] Reason for rule.—‘‘Under this 
statute the marriage does not extin- 
guish the offense. . After having 
deceived, disgraced, and humiliated 
her, he cannot escape the penalties of 
the offense by a mere proposal to 
marry. Marriage, which can only be 
by her consent, suspends the prosecu- 
tion. . . . It is therefore obvious 
that a proposal to marry which has 
been rejected by her cannot render 
him guiltless.” Carrens v. State, 77 
Ark, 16; 19; 91.Siw 320. 


38. Banks v. State, 150 Ga. 73, 102 
SE 519 [answers to cert questions 
eonformed to 25 Ga. A. 169, 102 SE 
843]; Parker v. State, 17 Ga. A. 252, 
87 SE 705; Walling v. Com., 211 Ky. 
49, 276 SW 1071; Ingram v. Com., 114 
Ky. 726, 71 SW 908, 24 KyL 1531; 


» Com. v. Akers, 88 SW 1108, 28 Kyl 


78: Com. v. Wright, 27 SW 815, 16 
KyL 251. See Hinman v. State, 59 
Tex. Cr. 29, 127 SW -221 (where one 
seduces a woman under promise of 
marriage a conviction can only be 
barred by his marrying her or in good 
faith offering to do so). 


29. Jinks v. State, 114 Ga. 430, 40 
SE 320; Parker v. State, 17 Ga. A. 
252, 87 SE 705. 


{a] “fhe arraignment to which 
the code refers is the arraignment at 
the first trial of the offense. No offer 
to marry after there has been a trial 
of the case is within the provisions of 


Carrens v. State, 77, the statute.” 


Parker v. State, 17 Ga. 
A. 252, 87 SE 705. 


40. Constitutionality of statutes 
suspending prosecution see Criminal 
Law § 794 text and note 10 [a]. 


41. See statutory provisions. 
[a] In Arkansas it is provided 
that if any man against whom a 


prosecution for seduction has been be- 
gun shall marry the female, the 
prosecution shall not then be termi- 
nated, but shall be suspended, and if 
at any time the accused shall wilful- 
ly, and without such cause as now 
constitutes a legal cause for divorce, 
desert and abandon such female, the 
prosecution shall proceed as though 
no marriage had taken place between 
the female and accused. Kirby Dig. 
§ 2040. See Lind v. State, 137 Ark. 
92, 207 SW 47; Morphis v. State, 113 
Ark. 438, 170 SW 1165; Carrens. v. 
State, 77 Ark. 16, 91 SW 30; Burnett 
v. State, 72 Ark. 398, 81 SW 382 (all 
construing this statute). 


{[b] In Kentucky the statute pro- 
vides that no prosecution shall be in- 
stituted where the seducer marries 
the woman unless he shall without 
such cause as constitutes ground for 
divorce abandon her within three 
years. St. (1915) § 1214. See Whi- 
taker v. Com., 172 Ky. 848, 189 SW 
1113; Berkley v. Com., 164 Ky. 191, 
175 SW 364; Miller v. Com., 154 Ky. 
201, 157 SW 3878; Com. v. Tobin, 140 
Ky. 261, 130 SW 1116; Com. v. Mc- 
Nutt, 133 Ky. 702, 118 SW 978 (all 
construing this statute). 


[c] In Texas (1) Pen. Code art 
969, as amended by Acts 28th Leg. c 
136 p 221, provided that, if the par- 
ties marry at any time before defend- 
ant pleads to the indictment, then the 
prosecution shall be suspended, sub- 
ject to revival in case defendant with- 
in two years without cause abandons 
the woman. (2) This statute was 
held not to apply where the marriage 
occurred prior to the institution of 
the criminal prosecution. BHledge v. 


State, 50 Tex. Cr. 223, 96 SW 39. (3) 
The statute was later held unconsti- 
tutional. Waldon v. State, 50 Tex. Cr. 
512, 98 SW 848, 14 AnnCas 342. (4) 
And the marriage of the parties now 
a complete defense. See supra § 170. 


_ 42. Morphis v. State, 113 Ark. 438, 
170 SW 1165. 
43. Morphis v. State, supra. 


44. Com. v. McNutt, 133 Ky. 702, 
118 SW 978. : 


45. Com. v. McNutt, supra. 


46. Whitaker v. Com., 172 Ky. 846, 
189 SW 1113. 


47. Whitaker v. Com., supra. 
48. Whitaker v. Com., supra. 

Rae See Ga. Pen. Code (1910) § 
‘50. Holland v. State, 33 Ga. A. 609, 


127 SBE 415. 


51. Holland v. State, supra. 
52. Holland v. State, supra. 

é sags Bonds generally see Bonds 9 C. 
Debs 
54. See supra § 172. 
55. Duke v. Brown, 113 Ga. 3 

SE 764. pe: 
56. Crew v. Hutcheson, 115 Ga. 


511, 42 SH 16, 119 Ga. 142, 45 Sm 971; 
ee v. Brown, 118 Ga. 310, 38 SE 
764. 


57. Griffin v. Griffin, 180 Ga. 527, 
61 SE 16, 16 LRANS 937. 

58. See supra text and note 55. 

59. Duke v. Brown, 113 Ga. 310, 
38 SE 764. 

60. Duke v. Brown, supra. 

61. Duke v. Brown, supra. 

62. Duke v. Brown, supra. 

63. Crew v. Hutcheson, 115 Ga. 
511, 42 SE 16. 
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such bond is not entitled to recover an amount great- 
er than that which would have been sufficient to 
adequately support the wife and her offspring, if 
any, for the period or periods elapsing before the 
bringing of the suit during which support was with- 
held.°+ 


[§ 174] 3. Revival or Reindictment.°* While un- 
der the statutes under consideration®® the prosecu- 
tion may be renewed or revived against accused 
where he abandons or deserts the wife’ without 
such cause as constitutes a legal cause for divorce,** 
the prosecution cannot be renewed upon a separation 
by mutual consent, unless the wife has offered to 
resume the marital relation and her offer has been 
refused,®® or unless the wife’s consent to the separa- 
tion was caused by wrongful conduct on the part of 
the husband with the intention of forcing the wite 
to agree to the separation.*°® 


What constitutes abandonment. Where accused 
married the woman seduced but refused to recognize 
her as his wife, and treated her in such a cruel and 
inhuman manner as to destroy her peace and hap- 
piness, he is guilty of abandonment.’! And so, if the 
wife leaves the husband’s home under pressure of 
such conduet toward and treatment of her that she 
was forced to leave, this also will constitute aban- 
donment.*2 Where accused submitted to a marriage 
ceremony under duress, there being no legal marriage 
there could be no willful abandonment.’* 


What justifies abandonment. Accused is not jus- 


64 Crew v. Hutcheson, 115 Ga. 78. See cases 
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infra this section; ] v. 


a 


[§§ 173-177 


tified in abandoning his wife within the statutory 
period, merely because he suspects that she has been 
unfaithful;7* to justify abandonment on sueh 
ground he must show, by direct or circumstantial 
evidence, that she had illicit sexual intercourse.** It 
has been held that the abandonment within the pur- 
view of the statute constitutes no independent of- 
fense.*® : 


[§ 175] G. Indictment or Information—1. In 
General. General rules*’ govern as to the form and 
sufficiency of indictments and informations in prose- 
cutions for the crime of seduction.** The elements 
of the offense must be alleged;*® but the omission 
of a word not descriptive of the offense and not af- 
fecting the plain meaning of the indictment, is not 
fatal.6° Matters of defense need not be negatived.** 


Changing language of statute. Pursuant to the 
geneval rule*? it ordinarily is sufficient to charge 
the-offense in the language of the statute.** On the 
other hand it is not necessary to follow the exact 
language of the statute if equivalent language is 
used.’ But the language of the statute must be 
used if there is no equivalent language.*® 


[§ 176] 2. Time of Offense. The fact that an in- 
dictment for seduction fails to allege the exact time 
of the commission of the offense within the period 
of limitations does not render the indictment insuffi- 
cient, since time is not a material ingredient of the 
offense.®° 


[§ 177] 3. Acts and Conduct Constituting Sedue- 


Capitan, 23 Hawaii 771; Hoff v. 


511, 42 SE 16 foverr Duke v. Brown, 
113 Ga. 310, 38 SE.764]. 


65. Renewal of prosecution: 


Evidence: 
Admissibility see infra § 220. 
Burden of proof see infra § 198. 
Sufficiency see infra § 
Indictment see infra § 185. 


66. See supra §§ 171-173. 

67. See Georgia cases supra §§ 172, 
133; 

68. See Arkansas cases supra 8 
(a 

[a] Continuance, or dismissal and 


reindictment.—(1) In Kentucky the 
state may continue indictment for 
three years, or dismiss it and reindict 
accused if within three years he aban- 
dons his wife without cause. Berk- 
ley v. Com., 164 Ky. 191, 175 SW 364; 
Com. vy. Tobin, 140 Ky. 261, 130 SW 
1116. (2) If it elects to dismiss the 
indictment it may reindict in case of 
subsequent abandonment. COM AVe 
Tobin, supra. 


69. Burnett v. State, 72 Ark. 398, 
81 SW 382. 


70. Burnett v. State, supra. 

71, Miller v. Com., 154 Ky. 201, 157 
SW 373. 

72, Whitaker v. Com., 172 Ky. 846, 


189 SW 11138. 


73. Lind v. State, 137 Ark. 92, 207 
SW 47. 


74. Arnold v. State, 15 Ga. A. 347, 
83 SE 155. 


75. Arnold y. State, supra. 
76. Com. v. Tobin, 140 Ky. 261, 130 
SW 1116. 


77. See Indictments anid Informa- 
tions 31 C. J. p 548. 


and §§ 176-184. 


[a] Indictments or informations 
held sufficient.—(1) Generally. Dooms 
v. State, 164 Ark. 50, 260 SW 708; Peo. 
Veo Hicueray W22NCalwr 466, .55) © 2525 
Sharpe v. State, 32 Ga. A. 535, 124 SH 
88; State v. Stogdel, 13 Ind. 565; State 
v. Conkright, 58 Iowa 338, 12 NW 
283; State v. Bryan, 34 Kan. 63, 8 P 
260; State v. Sortviet, 100 Minn. 12, 
110 NW 100; State v. Abrisch, 41 
Minn. 41, 42 NW 548; Carlisle v. State, 
73 Miss. 387, 19 S 207; State v. Wal- 


lace, 316 Mo. 72, 289 SW 871; State v. 
O’Keefe, 141 Mo. 271, 42 SW 725; 
State v. Whitley, 141 N. C. 823, 53 


SE 820; U.S. v. Santiago, 41 Philip- 
pine 793; Peo. v. Martinez, 13 Porto 
Rico 241; Peo. v. Santos, 8 Porto Rico 
348; State v. Parker, 114 Wash. 428, 
195 P 229; State v. Rogan, 18 Wash. 
43, 44, 50 P 582. (2) An information 
which alleged that accused did “un- 
lawfully, willfully, and feloniously, 
by persuasions, promises of marriage, 
and other false and fraudulent means, 
seduce, have sexual intercourse with, 
and debauch M, an unmarried woman 
of previous chaste character.” State 
v. Rogan, supra. 


[b] Indictment sufficient on mo- 
tion in arrest.—Tedford v. U. S., 7 
Ind. T. 254, 104 SW 608. 


79. State v. Hollister, 30 S. D. 353, 
138 NW .9538, 32 S. D. 48, 142 NW 657, 
46 LRANS 3876, AnnCasl1916A 193. 


80. State v. Ratliff, 170 N. C. 707, 
86 SE 997 (an indictment for seduc- 
tion is not invalidated by charging 
prosecutrix as being an “innocent vir- 
tuous’”’ woman, instead of an “inno- 
cent and virtuous’? woman). And see 
Indictments and Informations § 178. 


81. Rucker v. State, 77 Ark. 23, 90 
SW 151; Caldwell v. State, 73 Ark. 
139, 88 SW 929, 108 AmSR 28; Terr. 


State, 83 Miss. 488, 35 S 950; State 
v. Turner, 82 S. C. 278, 64 SE 424. 


_82. See Indictments and Informa- 
tions §§ 260-268. 


pons Ala.—Wilson v. State, 73 Ala. 


Cal.—Peo. v. Higuera, 122 Cal. 466, 
55 P 252; Peo. v. Fowler, 88 Cal. 136, 
25 P 1110. 


bso ee v. Bierce, 27 Conn. 


Ind. T.—Kerr v. U. S., 7 Ind. T. 
104 SW 809. nds tay 


Iowa.—State v. Whalen, 98 Iowa 
662, 68 NW 554; State v. Curran, 51 
Iowa 112, 49 NW 1006. 


Ky.—Gargill v. Com., 18 SW 916, 1 
KyL 149. 


Minn.—State v. Albrisch, 41 Minn. 
41, 42 NW 543. 


Miss.—Carlisle v. 
387, 19 S 207. 


Mo.—State v. Primm, 98 Mo. 368, 
11 SW 782. _ 


84. Callahan v. State, 63 Ind. 198, 
30 AmR 211; Stinehouse v. State, 47 
Ind. 17; State v. Olson, 108 Iowa 667, 
77 NW 3382; State v. Hemm, 82 Iowa 
609, 48 NW 971. And see Indictments 
and Informations § 258. 


85. Com. v. Schull, 1 Pa, Coa) 52. 
And see Indictments and Informa- 
tions § 258. 


86. State v. Deitrick, 51 Iowa 467, 
1 NW 732; Carlisle v. State, 73 Miss. 
387, 19 S 207; Price v. State, 61 N. J. 
L. 500, 39 A 709. 


{a] Indictment for causing preg- 
nanoy, under Crimes Act (1 Gen. St. 
p 1086) § 204 is not insufficient be- 
cause it states more than one occasion 


State, 73 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


s 


§§ 177-181] 


tion—a. In General: 


without alleging the facts as to 


ployed.°* Where the criminal act consists of sep- 
arate elements, the existence of all must be alleged.®* 


[§ 178] b. Promise of Marriage. 


ute®? requires a promise of marriage,®* or a feigned 
or pretended marriage®* it must be distinetly alleged 
that the seduction was accomplished by such means. 
But it has been held that where the offense is charged 
in the language of the statute®® the indictment may 
be sufficient although not charging that the persua- 
sion of marriage was false and fraudulent,?® and 


upon which illicit intercourse oc- 
curred, and omits to state any certain 
time and place. Price v. State, 61 Nz 
J. 2.500, 39 A 709: 


Allegations of time generally see 
Indictments and Informations §§ 209- 
220. 

87. State v. Marshall, 121 Mo. 476, 
26 SW 562; Com. v. Schull, 1 Pa. Co. 
52. 


{a] The word “seduce” must be 
used and no other word will supply 
its omission, and it is insufficient, 
therefore, to charge that accused had 
illicit connection with the prosecu- 
trix under promise of marriage. Com. 
v. Schull, 1 Pa. Co. 52. 


88. Wright v. State, 62 Ark. 145, 34 
SW 545; Langston vy. State, 109 Ga. 
153, 35 SE 166, 779; McGouldrick v. 
State, 20 Ga. A. 185, 92 SE 953. 


{a] Thus (1) an indictment charg- 
ing the offense of seduction “by other 
false and fraudulent means” than by 
persuasion and promise of marriage 
was held demurrable when it failed 
to set forth by what means the al- 
leged seduction was accomplished. 
McGouldrick v. State, 20 Ga. A. 185, 
92 SE 953. (2) An indictment which 
charges accused with seducing a vir- 
tuous unmarried female “by persua- 
sion and promises of marriage, and 
by other false and fraudulent means,” 
was held ‘demurrable for failure to set 
forth by what means, other than per- 
suasion, accompanied by promises of 
marriage, the alleged seduction was 
accomplished. Langston vy. State, 109 
Ga. 153, 35 SE 166, 779. 


89. Charging in language of stat- 
ute see supra § 175. 


90. Ala.—Wilson v. State, 73 Ala. 
527. 


Conn.—State v. Bierce, 27 Conn. 
9: 
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Ilowa.—State v. Conkright, 58 lowa 
338, 12 NW 2838; State v. Curran, 51 
Iowa 112, 49 NW 1006. 


Miss.—Carlisle v. State, 
387, 19 S 207. 


Wash.—State v. Reinikka, 128 Wash. 
399, 222 P 885. 


{a] Reason for rule.—‘The acts of 
the defendant preceding the consum- 
mation of the offense, being only the 
means by which it was accomplished, 
constitute rather matter of evidence 
on the trial in support of the main 
charge, than a description of the of- 
fence itself.” State v. Bierce, 27 
Gonn, 319, 321, 

91. State v. Hollister, 32 S. D. 43, 


142 NW 657, 46 LRANS 376, AnnCas 
1916A 198, 30 S. D. 358, 1388 NW 953. 


73 Miss. 


The indictment or information 
must allege that accused seduced the woman,*? and 
under some statutes the means used to accomplish 
the seduction must also be alleged,** although in 
other jurisdictions it has been held sufficient to 
charge‘the offense in the language of the statute*? 


SEDUCTION 


the means em- 


Where the stat- 


In General. 


92. See supra § 156. 
93. Wright v. State, 62 Ark. 145, 34 
SW 545; Latham v. State, 63 Tex. Cr. 


632, 141 SW 953. 


{a] Thus an indictment, charging 
that accused had carnal knowledge of 
prosecutrix under a “prom” of mar- 
riage is insufficient. Latham v. State, 
63 Tex. Cr. 632, 141 SW 953. 


[b] Indictments or informations 
held sufficient.—(1) Generally. Peo. 
VeViotaw,| soeical,, Aw l4, Iiieeoasbe 
Lakes v. Com., 199 Ky. 799, 251 SW 
982; State v. Tingle, 103 Miss. 672, 60 
S 728. (2) An indictment is not de- 
fective because it charges that the 


seduction was “by means of a prom-, 


ise of marriage,” instead of using the 
words of the statute, ‘under a prom- 
ise,” ete. Callahan v. State, 63 Ind. 
198, 30 AmR 211; Stinehouse v. State, 
47 Ind. 17. (38) An indictment charg- 
ing that accused did unlawfully se- 
duce prosecutrix, and did unlawfully 
obtain carnal knowledge of her by 
means of a promise to marry her, suf- 
ficiently alleges that both the seduc- 
tion and the carnal knowledge were 
obtained by means and in virtue of a 
promise of marriage. Wisdom  v. 
State, 45 Tex. Cr. 215, 75 SW 22. (4) 
An indictment alleging that accused 
“willfully and feloniously, under 
promise of marriage to T, her, the said 
T, did then and there seduce and have 
sexual intercourse with, said T, being 
then and there an unmarried female 
of previous chaste character,” suffi- 
ciently alleges the seduction to have 
been “under promise of marriage.” 
State v. Abrisch, 41 Minn. 41, 42 NW 
548. 


94. Wright v. State, 62 Ark. 145, 34 
SW 545. 


[a] Thus an indictment under 
Sandels & H. Dig. § 1900, providing 
for the punishment of any one who 
obtains ‘‘carnal knowledge of any fe- 
male by virtue of any feigned or pre- 
tended marriage or of any false or 
feigned express promise of marriage,” 
must allege that the carnal knowledge 
was obtained either by virtue of a 
feigned or pretended marriage or by 
virtue of a false or feigned promise 
of marriage. Wright v. State, 62 Ark. 
145, 834 SW 545. 


95. Charging in language of stat- 
ute see supra § 175. 


96. Wooten v. Evans, 150 
102 SE 352. 


[a] Rule applied where indictment 
charged that accused ‘‘did by persua- 
sion and promise of marriage seduce 
a virtuous unmarried female, and by 
such persuasion and promise of mar- 


Ga. 40, 


[57 Cid.) 59 


that a direct averment that the promise was made 
to the woman is not necessary.®? 
promises to marry are not necessary elements of the 
offense,®* an allegation that the woman’ agreed to 
marry accused is not necessary.?® 


[§ 179] 4. Sexual Intercourse. Where the words 
of the statute defining the offense by necessary 1m- 
plication include sexual intercourse,! it is sufficient 
to charge in the language of the statute without a 
specific averment of sexual intercourse between ac- 
cused and the woman.? 

[§ 180] 5. Description and Status of Woman—a. 
Using the word “female”* or “per- 
son,”* instead of the word “woman, 
statute, does not render the indictment insufficient. 

[§ 181] b. Age. 
woman seduced is of the essence of the offense® it 


Since mutual 


» as it 1s in the 


Except where the age of the 


riage induced her to yield to his lust- 
ful embraces.’”” Wooten y. Evans, 154 
Ga. 40, 102 SE 352. 


97. Peo. v. Higuera, 122 Cal. 466, 
55 P 252; State v. Tingle, 103 Miss. 
672, 60 S 728. 


[b] Rule applied where the indict- 
ment charged that accused, under a 
promise that he would marry prose- 
trix, did seduce her, etc., being in the 
form of the statute. Peo. v. Higuera, 
122 Cal. 466, 55 P 252. 


[c] Sufficient after verdict.—An 
indictment for seduction under prom- 
ise of marriage, alleging that defend- 
ant had carnal knowledge of the wo- 
man “by virtue of a false or feigned 
promise of marriage,” and not alleg- 
ing that the promise was made to her, 
is sufficient after verdict. Norton v. 
State, 72 Miss. 128, 16 S 264, 18 S 916, 
48 AmSR 5388. 


98. See supra § 157. 


99. State v. Eckler, 106 Mo. 585, 
17 SW 814, 27 AmSR 3872; State v. 
Primm, 98 Mo. 368, 11 SW 732; Ken- 
yon v. Peo., 26 N. Y. 203, 84 AmD 177; 
ge: Vi (Peo el ParkarCrirGNa we) 


: te As element of offense see supra 
167. 


2. State v. Whalen, 98 Iowa 662, 
68 NW 554; State v. Curran, 51 Iowa 
112, 49 NW 1006; Carlisle v. State, 73 
Miss. 387, 19 S 207. 


[a] “Seduce,” (1) when used with 
reference to the conduct of a man to- 
ward a woman, has a precise and de- 
terminate signification, and it is not 
necessary, in an information for the 
crime of seduction, to charge the of- 
fense in any other language. State v. 
Bierce, 27 Conn. 319. See State v. 
Whalen, 98 Iowa 662, 68 NW 554 
(where the statute used the words “‘se- 
duce and debauch’). (2) And al- 
though the statute uses the terms ‘“se- 
duce and commit fornication,” yet the 
word “seduce,” ex vi termini, implies 


the commission of fornication. State 
v. Bierce, supra. “Seduce” supra § 2. 
[a] “Seduction,” used in  refer- 


ence to a man’s conduct toward a fe- 
male, ex vi termini implies sexual in- 
tercourse between them. Carlisle v. 
State, 73 Miss. 387, 19 S 207 [cit State 
v. Curran, 51 Iowa 112, 49 NW 1006; 
Bishop St. Cr. § 645]. “Seduction” 
supra § 1. 


3. State v. Hemm, 82 Iowa 609, 48 
NW 971. 


4. State v. Olson, 108 Iowa 667, 77 
Sez. 


5. As element of offense see supra 
2s 


60 [57 C.J.] 


need not be alleged that at the time of the seduction 
she was over the age under which she was incapable 
of consenting,® or that she was of sufficient age to 


marry.‘ 


[§ 182] c. Celibacy. Celibacy of the woman be- 
ing of the essence of the offense,* the indictment or 
information must show by direct averment? or at 
least, as held in some jurisdictions, by reasonable 
inference,’® that the woman alleged to have been 
seduced was unmarried at the time of her sedue- 
tion; it seems, in some jurisdictions, such an aver- 


ment is unnecessary. 


[§ 183] d. Chastity.1? While it has been held 
that the indictment or information under some stat- 
utes must allege that the woman was of previous 
chaste character at the time of the seduction,'? the 
indictment, under some statutes, need not contain 


this averment.+4 


6. Carlisle v. State, 73 Miss. 387, 


19 S 207. 


7. State v. Primm, 98 Mo. 368, 11 
SW 732. ; 


8. See supra § 152. 


9. Stewart v. State, 18 Ala. A. 622, 
93 S 274; State v._Preuss, 112 Minn. 
108, 127 NW 4388; State v. Gales, 27 
Minn. 52, 6 NW 404; State v. Wheeler, 
108 Mo. 658,18 SW 924; Mesa v. State, 
17 Tex. A, 395. See cases infra this 
note. * 


10. Moore vy. State, 65 Ind. 213; 
State v. Bryan, 34 Kan. 63, 8 P 260; 
Peo. v. Cordova, 9 Porto Rico 311. 


[a] Averments held sufficient in 
this vespect: (1) That accused se- 
duced “Miss C.”’ State v. Tingle, 103 
Miss. 672, 60 S 728. (2) That accused 
seduced the woman “‘under promise of 
marriage.” State v. Bryan, 34 Kan. 
63, 8 P 260. (3) That the woman se- 
duced was a “young woman.” Peo. v. 
Cordova, 9 Porto Rico 311. 


[b] Indictment held sufficient.— 
(1) An indictment charging seduction 
under promise of marriage of a cer- 
tain person then and there an unmar- 
ried female is good as against an ob- 
jection that it does not state facts 
sufficient to constitute the offense; the 
words “then and there” referring to 
the time of and immediately before 
the same. State v. Sortviet, 100 Minn. 
12, 110 NW 100. (2) An indictment 
for seduction, reciting that P. did 
wrongfully, unlawfully and felonious- 
ly, under promise of marriage, then 
and there made by him, the said P., 
to R., then and there seduce and have 
sexual intercourse with her, the said 
R., being then and there an unmarried 
female of previous chaste character, 
sufficiently alleged that prosecutrix 
was at the time of the alleged seduc- 
tion an unmarried female of previous 
chaste character, in view of Rev. L. 
(1905) § 5305, providing that an in- 
dictment shall be sufficient if the act 
charged be stated with such certainty 
as to enable the court to pronounce 
judgment upon a conviction according 
to the right of the case, and § 5306, 
providing that formal defects, which 
do not tend to the prejudice of the 
substantial rights of accused unvon the 
merits, must be disregarded. State v. 
Preuss, 112 Minn. 108, 127 NW 488. 


tl. Davis v: Com:, 98 Ky. ‘708, 34 
Sw 699,17 KyL 1265; State v. Tingle, 
103 Miss. 672, 60 S 728; Hoff v. State, 
83 Miss. 488, 35 S 950; Norton v. State, 
79 Miss. 128, 16 S 264, 18 S 916, 42 


SEDUCTION 


by statute.?? 


Be 


[§§ 181-185 


[§ 184] 6. Description and Status of Accused. It 
has been held that it is not necessary for the indict- 
ment specifically to allege that accused is a man,” 
or, even in an indictment for seduction by promise 
of marriage, to allege that he was of sufficient age 
to contract marriage;'® nor is it necessary to.allege 
that accused was unmarried.?* 
that the fact that accused was unmarried must be 
alleged when the offense charged could have been 
committed only by a married man.*® 


[§ 185] 7. Renewal of Prosecution after Suspen- 
sion. Where the prosecution suspended by reason of 
the marriage of accused and the woman. he had se- 
duced, is renewed for abandonment,'® the indict- 
ment, otherwise sufficiently charging the seduction,°° 
need not allege in addition that accused had married 
the woman as the result of or to avoid proseeution,”+ 
nor that he had abandoned her within the time fixed 


But it has been held 


AmSR 528; Ferguson v. State, 71 Miss. | 278, 64 SE 424,17 AnnCas 88. 


805, 15 S 66, 42 AmSR 402. 


[a] “But it is better practice to 
make the averment.” Norton vy. State, 
72 Miss. 128, 16 S 264, 18 S 916, 48 
AmSR 538 [cit Ferguson y. State, 71 
Miss. 805, 15 S 66, 42 AmSR 492]. 


[b] Marriage a matter of defense. 
—Hoff v. State, 83 Miss. 488, 35 S 950. 


12. As element of offense see supra 
§§ 162-166. 


13. Cal.—Peo. 
Cale 9. 

Kan.—State v. Bryan, 34 Kan. 63, 8 
P 2.60; 


Minn.—State v. Gates, 27 Minn. 82. 
6 NW 404. 


Miss.—Terry v. State, 97 Miss. 472, 
52 S 483. 


Okl.—Butts v. State, 12 Okl. Cr. 391, 
157 P 704. 


[a] Indictment for seduction un- 
der promise to marry must show that 
the woman was of chaste character 
immediately previous, and down to, 


v. Roderigas, 49 


the alleged seduction. Lia sis not 
enough to allege that she was of 
chaste character previous to . the 


promise to marry, or previous to® the 
day on which the seduction is alleged 
to have been committed. State v. 
Gates, 27 Minn. 52, 6 NW 404. 


[b] Indictment held sufficient.— 
Peo. v. Martinez, 13 Porto Rico 241. 


[c] “fhen and there” of previous 
chaste character or good repute suf- 
ficiently makes this averment. State 
v. Bryan, 34 Kan. 68, 8 P 260; State 
v. Sortviet, 100 Minn. 12, 110 NW 
100; State v. Wenz, 41 Minn. 196, 42 
NW 933. See Terry v. State, 97 Miss. 
472, 52 S 488 (where the offense 
charged under the statute was seduc- 
tion of a woman under eighteen years 
of age). But see Ferguson v. State, 
71 Miss. 805, 15 S 66, 42 AmSR 492 
infra note 14. 


14. Ark—Barrett vi “State; 176 
Ark. 1208, 5 SW (2d)) 329; Rucker 
v. State, 77 Ark. 28, 90 SW 151; Cald- 
well v. State, 73 Ark. 139, 88 SW 


929, 108 AmSR 28 [crit Walton v. 
State, 71 Ark. 398, 75 SW 1]. 

Hawaii.-—Terr. v. Capitan, 23 Ha- 
waii 771. 

ind), Kerr. wae, iS eiarind. i. 
486, 104 SW 809. 

Ss. C.—State .v. Turner, 82 S. C. 


Tex.—Dunlap v. State, 101 Tex. 
Cr. 239, 275 SW 833. 
See Ferguson v. State, 71 Miss. 


805, 15 S 66, 42 AmSR 492 (under 
a statute that did not make use of 
the words ‘“‘chaste character” in de- 
fining the offense charged). But see 
Terry. V.. State,,.97 Miss: 472, 52°58 
483 supra note 13. 


[a] Reason for rule.—‘‘If the pre- 
vious chastity of the woman is a le- 
gal presumption, no evidence need be 
offered to prove it primarily. And 
if no evidence need be offered to 


prove it, its averment would seem 
to be unnecessary.” Ferguson v. 
State, qd. Miss» 805, “8195 15 Se 66. 


42 AmSR 492. 


{b] Want of chastity matter of 
defense.—State v. Turner, 82 S. C. 
278, 64 SE 424. 


15. Carlisle v. State, 73 Miss. 387, 
LOSS O 7 

16. Polk v. State, 40 Ark. 482, 48 
AmR 17. 


Age as affecting criminal liability 
see supra § 152. 


17. Ga.—Jordan v. State, 
864, 48 SE 352. 


Kan.—State v. Bryan, 34 Kan. 63, 
8 P 260. 


Ky.—Davis v. Com., 98 Ky. 708, 34 
SW 699, 17 KyL 1265. 


120 Ga. 


Miss.—Norton v. State, 72 Miss. 
128, 16 S 264, 18 S 916, 48 AmSR, 
538 


11 SW 732. 


Tex.—Luckie v. State, 33 Tex. Cr. 
562, 28 SW 538. 


18. West v. State, 1 Wis. 209, 225 
(under the statute in question ‘it 
will also be conceded that, in the 
case at bar, marriage is essential to 
be averred, in order to constitute the 
crime, when it is not committed by 
an unmarried man under promise of 
marriage’’). 


Criminal Hability of married man 
for seduction see supra § 151. 


19. See supra § 174. 
20. See supra §§ 175-185. 
21. Whitaker v. Com., 172 Ky. 846, 


189 SW 1113. 


22. Miller v. 
157 SW 373. 


Com., 154. Ky. 201, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


_ aie “et ee ae a PNR ge ac 


- §§ 186-190] 


[§ 186] H. Issues, Proof, and Variance. General 
rules as to issues, proof, and variance?* govern in 
prosecutions for seduction.24 An averment that the 
woman seduced?* or the accused?* was unmarried 
at the time of the seduction, if material,?7 must be 
proved; but where such marriage is not an element 
of the offense?* it need not, even though alleged in 
the indictment, be proved.?® <A variance between 
the indictment and the proof as to the name of the 
woman seduced has been held not to warrant quash- 
ing the indictment.®° 


Time of commission not being of the essence of the 
offense, the prosecution is not confined to the pre- 
cise date laid in the indictment, but may prove its 
commission at any time prior to the finding of the 
indictment and within the period of limitations.*? 
It has been held, however, that when evidence has 
been introduced for the purpose of proving, and 
tending directly to prove, an act of seduction at the 
time alleged in the information, the prosecutor will 
be deemed to have elected that date, and the jury 
will not. be allowed to convict on evidence of an of- 
fense committed on a prior date.*? 


[§ 187] I. Evidence—1. Presumptions and Bur- 


SEDUCTION 


(SieG kee de (Ot 
den of Proof—a. In General. General rules** gov- 
ern as to presumptions and burden of proof in prose- 
cutions for seduction.**# 


[§ 188] b. Description and Status of Woman— 
(1) Age. Under an indictment for seduction of a 
woman under a specified age®® the burden is on the 
prosecution to prove that she was under such age.’® 


[§ 189] (2) Celibacy. The general rule is that 
it will not be presumed that the woman seduced was 
unmarried,** and the burden is on the state to prove 
that fact.38 


[§ 190] (3) Chastity—(a) In General. In some 
jurisdictions it is held that in the absence of evi- 
dence to the contrary it must be presumed that the 
woman seduced was of previous chaste character®? 
or virtuous,*® as the case may be, at the time of the 
seduction, and that the burden of proving unchaste 
character*! or want of virtue*? is on accused; and 
it has been held that this burden does not shift upon 
the introduction of evidence by the defendant tend- 
ing to rebut the presumption of chastity.*® In other 
jurisdictions the prosecution must show affirmatively 


23. See Indictments and Informa- 
tions §§ 438-481. 


24. See cases 


Bose SLEWaALre Va lace, 
622, 938 S 274. 


26. West v. State, 1 Wis. 209. 


{a] Thus under a statute punish- 
ing’ “any unmarried man who, un- 
der promise of marriage, or any mar- 
ried man, who shall seduce,” etc., 
if an indictment alleges that defend- 
ant was a married man, that allega- 
tion must be proved. West v. State, 
1 Wis. .209¢ 


infra this section. 
18 Ala. A. 


27. See supra §§ 151, 152. 
28. See supra §§ 151, 152. 
29. Smedley v. State, 130 Ark. 149, 


197 SW 275. 


30. Sutton v. State, 163 Ark. 468, 
260 SW 403. And see Indictments 
and Informations § 463. 


31. Smith v. State, 107 Ala. 139, 
18 S 306; State v. Moore, 78 Iowa 
494, 48 NW 273; Peo. v. Payne, 131 
Mich. 474, 91 NW 739; Peo. v. Santos, 
8 Porto’ Rico 348. And see Indict- 
ments and Informations § 454. 


32; P60." Vv." Bressler,” 131 Mich: 
390, 91 NW 689. 


33. See Criminal Law §§ 993-1033. 
34. See infra §§ 188-198. 
[a] Accused is presumed innocent 


until proven guilty beyond a reason- 
able doubt. Knight v. State, 64 Tex. 
Cr. 541, 144 SW 967. And see Crim- 
inal Law §§ 1006-1008. 


35. See supra § 152. 


386. Rex v. Magdall, 
313, 


87. Peo. v. Krusick, 98 Cal. 74, 28 
P 794; State v. Wheeler, 108 Mo. 
658, 18 SW 924; Peo. v. Ramos, 29 
Porto Rico 19, 20 [quot Cyc]. 


[a] Unexplained absence of her 
husband for over seven years will 
not raise the presumption. Peo. v. 
Weinstock, 140 NYS 453, 27 N. Y. Cr. 
53. Compare Death §§ 5-19. 


38. Cal.—Peo. v. Krusick, 93 Cal. 
74,28 P 794. 


nny ANG ee 


Mo.—State v. Wheeler, 108 Mo. 658, 


18 SW 924. . 


N. Y.—Peo. v. Weinstock, 140 NYS 
BD SoCo Ne Gy ein Dios 


Porto Rico.—Peo. v. Ramos, 29 
Portoy Rico! 19, .20 [iquots;Cyc,) and 
disappr Peo. v. Martinez, 13 Porto 


Rico 241 (which held that all women 
are born single and the law _ pre- 
sumed that a status once established 
continues until there is some proof 
presented of a change therein) ]. 


Wis.—West v. State, 1 Wis. 209. 


39. Ala.—Smith v. State, 118 Ala. 
LD 24S 565% Suthier “v. (State, 118 
Ala. 88, 24 S 43; Wilson v. State, 
73 Ala. 527; Thorne v. State, 21 Ala. 
A. 57, 105 S 709 [certiorari den Hx 
p. Thorne, 213° Ala. 551; 105 Se 711k: 
Smith-vi State, 13 Ala. “A. 399/69 
S 402 [certiorari den Ex p. Smith, 
193 Ala. 680, 69 S 1020]. 


Ark.—Taylor -v. State, 174 Ark. 
800, 297 SW 854; Sutton v. State, 
e ies 468, 260 SW 403. 


T.—Kerr v. U. S., 
486" toa SW 809. 


Iowa.—State v. Gardner, 195 Iowa 
439, 192 NW 132; State v. Drake, 128 
Iowa 539, 105 NW 54; State v. Burns, 
78 NW 681; State v. Hemm, 82 lowa 
609, 48 NW 971; State v. McClintic, 73 
Iowa 663, 35 NW 696; State v. Curran, 
51 Iowa 112, 49 NW 1006; State v. 
Wells, 48 Iowa 671. 


Ky.—Wolfe v. Com., 229 Ky. 385, 17 
SW (2d) 219, 64 ALR 268. 


Mo.—State v.,Kelley, 191 Mo. 680, 
90 SW 834. 


Sac. ate v. Heavener, 146 S. C. 
138, 143 SE 674. 


Tex.—Curry v. State, 72.Tex:. Cr. 463, 
162 SW 851; Blackburn v. State, '71 
Tex. Cr. 625, 160 SW 687; Knight v. 
State, 64 Tex. Cr. 541, 144 SW 967. 


Va.—Miller v. Com., 153 Va. 890, 149 


Tigers tie 


SE 459; Judd v. Com., 146 Va. 267, 135 
SE 710. 

Wash.—State v. Storrs, 112 Wash. 
GD, OZ P98 4 TOT, Pivot Sta teri. 


Jones, 80 Wash. 588, 142 P 35. 


40. McTyier v. State, 91 Ga. 254, 
18 SE 140; Wood v. State, 48 Ga. 192, 
15 AmR 664; Woodard v. State, 5 
Ga. A. 447, 63 SE 5738. 


41. Ala.—Smith v. State, 118 Ala. 
117, 24 S 55; Suther vy. State, 118 Ala. 


| State v. Shean, 32 Iowa 88; 


88, 24 S 43. 

Ark.—Barrett v. State, 176 Ark. 
1208, 5 SW (2d) 329; Taylor v. State, 
174 Ark. 800, 297 SW 854; Sloan v. 


State, 172 Ark. 44, 287 SW 598; Sut- 
ton v. State, 163 Ark. 468, 260 SW 403: 
Wilhite v. State, 84 Ark. 67, 104 Sw 
531; Caldwell v. State, 73 Ark. 139, 
83 SW 929, 108 AmSR 78; Polk vu 
State, 40 Ark. 482, 48 AmR 17. 


Iowa.—State v. Davis, 193 Iowa 651, 
187 NW 692; State v. Curran, 51 lowa 
112, 49 NW 1006. 


Ky.—Wolfe v. Com., 229 Ky. 385, 17 
SW (2d) 219. 


S. C.—State v. Heavener, 146 S. C. 
138, 143 SE 674. 


Wash.—State y. Jones, 
588, 142 P 35. 


Can.—Rex v. Stefanic, 16 Alta. L. 


80 Wash. 


246; Rex v. Magdall, 15" Alta. eke: dss 
Rex v. Wakelyn, 5 Alta. L. 464. 
42, Jll_—Bradshaw v. Peo., 153 Ill. 


156, 388 NE 652. 


Iowa.—State v. Drake, 128 Iowa 53 
105 NW 54; State v. Burns, 78 Nw 
681; State v. Hemm, 82 Iowa 609, 48 
NW 971; State v. McClintic, 73 Iowa 
663, 35 NW 696; State v. Wells, 48 
Towa 671; State v. Bowman, 45 Towa 
418; State v. Higdon, 32 Towa 262; 
State -v. 
Sutherland, 30 Iowa 570; Andre v. 
State, 5 Towa 389, 68 AmD 708. 


Mich.—Peo. v. Bressler, 131 Mich. 
390, 91 NW 639; Peo. vy. "Squires, 49 
Mich. 487, 13 NW 828; Peo? v. Clark, 
Pee 112; Peo. v. Brewer, 27 Mich, 


Miss.—Ferguson v. State, 71 Miss. 
805, 15 S 66, 42 AmSR 492. 


N. Y.—Peo. v. Kane, 14 AbbPr 15; 
Crozier v. Peo., 1 Park. Cr. 453. 


Va.—Flick v. Com., 97 Va. 766, 34 
SE 39; Mills v. Com., 93 Va. 815, 22 SE 


863; Barker vy. Com., 90 Va. 820, 20 
SE. 776. 

Wis.—West v. State, 1 Wis. 209. 

43. State v. Hemm, 82 Iowa 609, 48 
NW 971 

[a] Thus accused’s evidence that 


prosecutrix was in the habit of swear- 
ing and using vulgar language does 
not shift upon the. state the burden 
of proving her chastity, it being a 


62 [57 C.J.) 
that the woman was of chaste character.44 When the 
statute punishes seduction of a woman of “good re- 
pute” for chastity,*> the burden is on the state to 
prove good repute;*® but where the statute proves 
the age of the woman, her good repute, the promise 
of marriage, and the seduction by virtue of that 
promise, it makes out a prima facie ease, and a want 
of chastity, if relied on in defense, must be shown 
by the defendant.*? 


[§ 191] (b) Reformation. When a woman al- 
leged to have been seduced is shown to have been 
unchaste, the presumption is that she continued 
so;*8 and as a rule if it is shown that she had inter- 
course with the accused or with others prior to the 
alleged seduction the burden is on the state to prove 
her reformation,*® at least unless such a length of 
time has elapsed since the intercourse as to raise a 
presumption of reformation.®° 


{[§ 192] c. Description and Status of Accused— 
(1) Age. Where the statute makes it essential that 
aceused shall have been over a specified age at the 
time of the seduction®! the burden is on the prose- 
cution to prove that he was over such age.*” 


[§ 193] (2) Marriage. When the fact is essen- 
tial to the offense and is alleged, the burden is on 
the state to prove that the accused was married.°* 
Where, under the statute, he may be guilty of se- 
duction whether he be married or single,°>* and the 
indictment is silent on this subject, the state need 
not prove that he was unmarried.°® If it be shown 


question for the jury whether the pre- 
sumption of chastity is overcome by 
defendant’s evidence. State v. Hemm, 


fense, until 


SEDUCTION 


cused to be innocent of the entire of- 
the contrary 
The state cannot be permitted to pre- 


[§§ 190-198 


that accused was single shortly before the offense 
it may be presumed that he continued so.°® 


[§ 194] d. Illicit Sexual Intercourse. The burden 
is on the prosecution to prove the illicit intercourse 
by accused with the woman.®* 


[§ 195] e. The Seduction—(1) In General. The 
burden is on the state of course to prove that the 
intercourse by accused with the prosecutrix®® was 
accompanied by seductive arts®® necessary to make 
out a ease of seduction as distinguished from mere 
illicit intercourse.®°® 


[§ 196] (2) Promise of Marriage. When the se- 
duction is alleged to have been accomplished by 
means of a promise of marriage,®! the burden is on 
the state to prove the promise,®? and that the inter- 
course was accomplished by means thereof.** The 
consent of the woman seduced to marry accused, 
amounting to a mutual promise on her part to marry, 
may be implied.*4 


[§ 197] f. Birth of Child. While the ordinary 
period of gestation may raise a slight. natural in- 
ference as to the time when the child, the issue of 
the seduction, was begotten, such inference is by no 
means conclusive, even in the absence of evidence 
that the birth of the child was from any cause pre- 
mature.®® 


_[§ 198] g. Renewal of Prosecution after Suspen- 
sion. Where the prosecution is revived after being 
suspended because of the marriage of the parties®® 


Crimes Act (Pamphl. L. [1898], p 
807), against a single man having 
sexual intercourse with a single wo- 


appears. 


82 Iowa 609, 48 NW 971. 


44. Peo. v. Wallace, 109 Cal. 611, 42 
P 159; Peo. v. Krusick, 93 Cal. 74, 
28 P 794; Ex p. Vandiveer, 4 Cal. A. 
650, 88 P 993. 


Minn.—State v. Lockerby, 50 Minn. 
363, 52 NW 958, 36 AmSR 656; State 
v. Wenz, 41 Minn. 196, 42 NW 933. 


Lae aad v. State, 121 Miss. 230, 
83S 1 

N. eh 5 Weinstock, 140 NYS 
453; 27 N. Y. & 53. 


Okl.—Harvey v. Terr., 11 Okl. 156, 
65 P 837. 


Or.—State v. Meister, 60 Or. 
P 406. 


Porto Rico.—Peo. 
Porto Rico 241. 


Wis.—West v. State, 1 Wis. 209. 


{a] Reasons for rule.—(1) “The 
presumption in favor of her chastity 
is overcome by the presumption of 
the innocence of the defendant, and 
the burden rests upon the state to 
prove the averment in the_indict- 
ment.”. State v. Lockerby, 50 Minn. 
363, 364, 52 NW 958, 36 AmSR 656. 
@) “The presumption of innocence 
which surrounds the defendant .can- 
not be overcome by a presumption in 
favor of the prosecutrix, and thus 
shift the burden of proof to the de- 
fendant.” Harvey v. Terr., 11 Okl. 
W565 Loo, Oo, 837. (3) “If the pros- 
eeutrix were to change places, and 
were she indicted for lascivious con- 
duct, then indeed the legal presump- 
tion would come to ‘her aid, and her 
chastity would be presumed. But 
when the state accuses one of its 
citizens with the violation of the 
chastity of another of its citizens by 
seduction, the law presumes the ac- 


469, 120 


v. Martinez, 13 


sume the immediate pre-existence of 
that chastity, with the destruction of 
which the defendant is charged. One 
act of illicit intercourse affords no 
presumption that another has not pre- 
es it.” West v. State, 1 Wis. 209, 


45. See supra § 164. 


46. State v. Bryan, 34 Kan. 63, 8 
P 260; State v. Eckler, 106 Mo. 585, 
17 SW 814, 27 AmSR 372; State v. 
McCaskey, 104 Mo. 644, 16 SW 511; 
Zabriskie v. State, 43 N. J. L. 640, 
39 AmR 610; Oliver v. Com., 101 Pa. 
215, 47 AmR 704; Com. v. Hadfield, 
8 Kulp (Pa.) 121. 


47. ve v. Thornton, 108 Mo. 640, 
18 SW 841. 


48. yiserr vo Uses 
104 SW 809. 


49. Smith v. State, 118 Ala. 117, 
24 S 55; State v. Bennett, 137 Iowa 
427, 110 NW 150; Peo. v. Adams, 162 
Mich. 371, 127 NW 354; Peo. v. Clark, 
33 Mich. 112. 


Teind. Pete, 


50. Peo. v. Breaslor. 131 Mich. 390, 
91 NW 639; Peo. v. Squires, 49 Mich. 
TRS tbe} NW 828; Peo. v. ‘Clark, 33 
Mich. 112. 

51. See supra § 151. 

52. Rex v. Magdall, 15 Alta. L. 
313. 

53. West v. State, 1 Wis. 209. 

54. See statutory provisions, and 
supra § 151. 

55. Jordan vy. State, 120 Ga. 864, 
48 SE 352. 

56. State v. Slattery, 74 N. J. L. 
241, 65 A 866. 

[a] Thus where, in a prosecution 
under the fiftieth section of the 


man under promise of marriage, the 
state proves defendant single some 
months.prior to the seduction, it is 
presumed, in the absence of contrary 
evidence, that he remained single. 
eave v. Slattery, 74 N. J. L. 241, 65 


57. State v. Hamann, 109 Iowa 646, 
80 NW 1064; State v. Marshall, 137 
Mo. 4638, 36 SW 619, 39 SW 63; State 
v. Turner, 82 S. C. 278, 54 SE 424, 17 
ere 88; Rex v. Magdall, 15 Alta. 


58. Intercourse see supra § 167. 


59. Necessary seductive arts see 
supra §§ 151-161. 


60. State v. Hamann, 109 Iowa 646, 
80 NW 1064; State v. Marshall, 137 
Mo. 4638, 36 SW 619, 89 SW 63; Rex 
v. Magdall, 15 Alta. L. 313. 


61. As element of offense see su- 
pra § 156. 
‘ ohh Sy in indictment see supra 


62. State v. Turner, 82 S. C. 278, 
64 SE 424, 17 AnnCas 88; Rex v. Mag- 
dall, 15 Alta. L. 313. 


Admissibility of evidence see infra 
§$§ 211-215. 


63.. State v. Turner, 82 S: C. 278, 
64 SE 424. 


64 Peo. v. Kane, 14 AbbPr (N. Y.) 
Ls Peo; ve Kenyon, 5, Park oCre (Ns 
Y.) 254 [aff 26 N. Y. 203, 84 AmD 177]. 


Ar stake os 4 of promise see supra § 


65. mite v. Richards, 72 Iowa 17, 
33 NW 342. 


Evidence of period of ordinary ges- 
tation see infra §§ 217, 234. 


66. See supra § 174. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 198-199] 


it is not incumbent on the state to prove that the 
accused did not give the statutory bond,*’ or that he 


was unable to give it.®* 


[§ 199] 2. Admissibility—a. In General. 
general rules as to the admissibility of evidence in 
criminal cases®® apply in prosecutions for sedue- 


67. Holland v. State, 33 Ga. A. 609, 
127 SE 415. 


68. Holland v. State, supra. 
69. See Criminal Law §§ 1034-1558. 
70. See cases infra this section; 


and §§ 200-220. 


[a] Best and secondary evidence.— 
(1) It is incompetent to prove by tes- 
timony of the prosecutrix that defend- 
ant, after moving from the state, 
wrote letters to her and to others, 
denying that he was the father of her 
child, since the letters themselves are 
the best evidence. State vy. Thompson, 
79 Iowa 703, 45 NW 293. (2) Prose- 
ecutrix was properly allowed to state 
that she had received a letter from 
defendant in which he said something 
about marrying her, the letter being 
shown to have been destroyed by pros- 
ecutrix through no wrong motive. 
Braeken v. State, 111 Ala. 68, 20 S 
636, 56 AmSR 23. And see Criminal 
Law §§ 1202-1220. 


[a] Hearsay is generally inadmis- 
sible.-—Smith v. State, 107 Ala. 139, 
18 S 306; Wilson v. State, 73 Ala. 527; 
Peo. v. Tibbs, 143 Cal. 100, 76 P 904. 
And see Criminal Law §§ 1233-1242. 


[b] Rules relating to res gestx 
(1) are applicable. Peo. v. Tibbs, 143 
Cal. 100, 76 P 904. (2) Testimony of 
the prosecuting witness that before 
any sexual intercourse with defendant 
she had procured a wedding dress is 
not admissible as part of the res 
geste. State v. Lenihan, 88 Iowa 670, 
56 NW 292 [cit State v. Buxton, 89 
Iowa 573, 57 NW 417]. And _ see 
Criminal Law §§ 1114-1121. 


[ce] Self-serving acts and declara- 
tions are inadmissible. Peo. y. Tibbs, 
143 Cal. 100, 76 P 904. And see Crim- 
inal Law § 1265. 


71. Ala.—Maloy v. State, (A.) 130 
S 902; Owens vy. State, 19 Ala. A. 621, 
99 S 774; Martin v. State, 19 Ala. A. 
251, 96 S 734; Davis v. State, 18 Ala. 
A 482, 93 S 269. 


D. C.—Bray v. U. S., 39 App. 600. 


Ky.—Curry v. Com., 225 Ky. 261, 8 
SW (2d) 386; Vallandingham y. Com., 
188 Ky. 533, 222 SW 936. 


Mich.—Peo. v. Turton, 
331, 158 NW 870. 


Mo.—State v. Teeter, 239 Mo. 475, 
144 SW 445. 


Va.—Limbaugh vy. Com., 149 Va. 383, 
140 SE 133. 


{a] Thus it was improper to per- 
mit: (1) The prosecutrix to state 
that she is a cripple. Neary v. Peo., 
115 Ill. A. 157. (2) The prosecutrix 
to state that accused has other chil- 
dren than hers. State v. Thompson, 
79 Iowa 703, 45 NW 293. (3) The 
state to show that accused was ac- 
cused of the seduction and, with 
knowledge of the accusation, sought 
an adjustment with the prosecutrix, 
where the fact of the accusation rest- 
ed in mere hearsay, and the proposi- 
tion for an adjustment did not em- 
body an admission or confession of 
guilt. Wilson v. State, 73 Ala. 527. 
(4) The state to show evidence that 
the prosecutrix’ mother was insane, 
and that her father did not care for 
her after she was fourteen years of 
age. Peo. v. Payne, 131 Mich. 474, 
91 NW 739. (5) The state to show 
that the woman committed suicide 
two days after the alleged offense. 


192 Mich. 
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paler v. State, (Tex. Cr. A.) 30 SW 


ve 


[b] Second offense——-Where the 
prosecutrix testifies to the first of 
two offenses charged in the indict- 
ment, the admission of her testimony 
to prove the second is error, since 
after the commission of the first of- 
fense she is no longer ‘‘chaste,’’ and 
the crime cannot be committed as 
against her. Cook y. Peo., 2 Thomps. 
& C. (N-Y.) 404. 


72. Ala.—Smith v. State, 107 Ala. 
139, 18 S 306; Herring v. State, 14 
Ala. vAS-93; 71 S974. 


Ind.—Williams v. State, 3 Ind. A. 
350, 29 NE 1079. 


lowa.—State v. Davis, 193 Iowa 651, 
187 NW 692. 


Ky.—Duggins y. Com., 217 Ky. 688, 
290 SW 514. 


Tex.—Johnson v. State, 80 Tex. Cr. 
169, 188 SW 426; Capshaw v. State, 
(Cr.) 186 SW 209; Grimes v. State, 77 
rex; Cr volo, LTS ow. 028s) Lacks iv. 
State, 71 Tex. Cr. 621, 160 SW 720; 
Cole v. State, 70 Tex. Cr. 459, 156 SW 
929, .Carter v. ‘State, 59 Tex. Cr. 73, 
127 SW 215. 


[a] Thus it was held improper to 
permit accused to show: (1) That a 
parent removed children from school 
taught by prosecutrix. Duggins v. 
Com., 217 Ky. 688, 290 SW 514. (2) 
That prosecutrix adjusted her person 
in order to accommodate defendant. 
Barnes: v..2State, 37 Tex: Cr: 320, 39 
SW 684. (3) That prosecutrix did or 
did not make immediate complaint is 
not admissible. Tucker v. State, 167 
Ala. 1, 52 S 464. (4) That prosecutrix 
once agreed to accept a certain sum 
in settlement of her claims against 
defendant. State v. Whalen, 98 Iowa 
662, 68 NW 554. 


[b] Letters written by prosecutrix 
long after offense, and of little im- 
portance, are not admissible. Creacy 
Va, state, 73) Nex. (Cri S27 sue Gro euoas 


73. Ala.—Maloy v. State, (A.) 130 
S 902. 

Ga.—Pike v. State, 121 Ga. 604, 49 
SE 680. 


Mich.—Peo. v. Gibbs, 70 Mich. 420, 
38 NW 257. 


Mo.—State v. Bobbitt, 270 SW 378. 


peel ¥.. States (Cc ayeii0rRsy, 


[a] 


Thus it has been held proper 
to show: (1) That accused committed 
(State v. Kavanaugh, 133 Mo. 452, 
33 SW 33, 34 SW 842) (2) or attempt- 
ed to commit an abortion on prosecu- 
trix where pregnancy had resulted 
(Maloy v. State, (Ala. A.) 130 S 902). 
(3) That accused had said that he 
had ‘heard that his victim was dead, 
and that her father had threatened to 
kill him, and of his request for advice, 
whereupon witness recommended 
flight, which suggestion accused fol- 
lowed. Merrell v. State, (Tex. Cr.) 
70 SW 979. (4) That the mother of 
prosecutrix was dead and that ac- 
cused was the father of the child of 
prosecutrix. Pike v. State, 121 Ga. 
604, 49 SEH 680. 


{[b] Conversation between prosecu- 
trix, her mother and sister, explana- 
tory of testimony drawn from the sis- 
ter on cross-examination by the de- 
fense, as to occurrences on the alleged 
occasion of seduction, and tending to 
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tion.7? Of course the court must exclude irrelevant 
or immaterial evidence offered either by the state’* 
or by accused.*? 
competent evidence tending to connect accused with 
the alleged offense,7* or to establish any essential. 
element thereof,’* or to show the time of its com- 


But the state may introduce any 


disprove defendant’s alibi is admissi- 


ble. Peo. v. Gibbs, 70 Mich. 425, 38 
NW 257. 
{[c] Redirect examination.—If the 


prosecutrix, upon_ cross-examination 
denies having told a third person, in 
conversation, that she had been se- 
duced by accused, she should be al- 
lowed, on redirect examination, to 
state what she did say. Bracken v. 
ha 111 Ala. 68, 20 S 636, 56 AmSR 

[d] Rebuttal.—(1) It may be 
proved that the father of the prosecu- 
trix applied to the prosecuting attor- 
ney, before bastardy proceedings were 
instituted, and sought to have ac- 
cused arrested for the alleged seduc- 
tion, for the purpose of rebutting an 
inference, which might be drawn 
from the circumstances and other evi- 
dence in the case, that the criminal 
prosecution was an afterthought, and 
instituted for the purpose of extorting 
money from accused, which claim was 
made by accused’s counsel on the 
trial. Peo. v. Hubbard, 92 Mich. 322, 
52 NW 729. (2) Where accused as- 
signed muddy condition of roads as 
the reason for failure to keep engage- 
ment to be married on particular day, 
it was not error to admit in rebuttal 
testimony as to amount of rain al- 
leged to have caused muddy condition 
of road and fact that other pedple 
were operating automobiles over road 


at the time. State v. Bobbitt, (Mo.) 
270 SW 3878. 
74 Ala.— Owens v. State, 19 Ala. 


A. 621, 99 S 774; Whatley v. State, 19 
Ala. A. 282, 97 S 121 [rev on other 
grounds 209 Ala. 5, 96 S 605]. 


Ga.—Odum v. State, 21 Ga. A. 316@, 
94 SE 267. 


Ky.—Morehead v. Com., 194 Ky. 592, 
240 SW 93. 


Mo.—State v. Hill, 
SW 121. 


Tex.—Dunlap v. State, 101 Tex. Cr. 
239, 275 SW 833: Keel v. State, 84 
Tex. Cr. 43, 204 SW 8638; Ice v. State, 
84 Tex. Cr. 509, 208 SW 343; Gleason 
v. State, 79 Tex. Cr. 185, 183 SW 891; 
Wood v. State, 78 Tex. Cr. 654, 182 
SW 1122; Knight v. State, 64 Tex. Cr. 
541,144 SW 967; Bailey v. State, (Cr.): 
30 SW 669. 


[a] Evidence held admissible: (1 
As showing accused’s intent that, evi- 
dence that some months before the 
alleged seduction, he told the witness 
that he intended to have carnal 
knowledge of the woman alleged to 
have been seduced, but that he did 
not intend to marry her. Bailey v. 
State, (Tex. Cr.) 30 SW 669. (2) EKvi- 
dence that accused boasted of his car- 
nal conquests. Knight v. State, 64 
Tex. Cr. 541, 144 SW 967. (3) Testi- 
mony by the father of the prosecuting” 
witness that he had received informa- 
tion that accused was a married man 
admissible as a circumstance showing 
defendant's intent and motive in visit- 
ing prosecuting witness. Keel v. 
State, 84 Tex. Cr. 43, 204 SW 863. (4) 
Testimony of hotel-keeper to identify 
prosecutrix as the woman who was 
with accused at his hotel where the 
seduction was alleged to have oc- 
curred. Bailey v. State, supra. (5) 
Testimony of prosecutrix that no man 
besides accused had carnal knowledge 
of ‘her prior to date of offense, and 
that she would not have submitted to 
such conduct had she not relied. on 


91 Mo, 423, 4 
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mission,’® or to corroborate the testimony of the , of accused.*® 
prosecutrix,’® including confessions,7*  declara- 

tions,’8 letters,7® and admissions®® of accused. 


While evidence that the father or mother of the 
_ prosecutrix was dead may be, under some circum- 
stances, admissible,*+ as where it tends to prove, re- 
but, or explain some issue injected into the case,*? 
it is not admissible as original evidence of the guilt 


his promise of marriage, is not error. 
Dunlap v. State, 101 Tex. Cr. 239, 275 
SW 838. 

75. Peo. v. Orr, 92: Hun 199, 36 NYS 
398 [aff 149 N. Y. 616 mem, 44 NE 1127 
mem]. 


[a] Thus testimony of a physician 
as to his examination of the prosecu- 
trix, and her condition, at or about 
the time of the alleged seduction and 
intercourse, is admissible. Peo. v. 
Orr, 92 Hun 199, 36 NYS 398 [aff 149 
N. Y. 616-mem, 44 NE 1127 mem]. 


76. Ala.—Wilson v. State, 21 Ala. 
A. 125, 106 SW 67; Thorne v. State, 


21 Ala. A. 57, 105 S 709. 

Ark.—Sloan v. State, 172 Ark. 44, 
287 SW 598. 

Iowa.—State v. Hughes, 106 Iowa 


125, 76 NW 520, 68 AmSR 288. 


Mich.—Peo. v. Hubbard, 92 Mich. 

22, 52 NW 729. 

Mo.—State v. Hill, 91 Mo. 423, 
oi 


N. J.—State v. Brown, 64 N. 
ats a A 800 [aff 65 N. J. L. 687, 


4 Sw 


Sat Ae 
o1 A 


ee 


N. C.—State v. 
657, 55 SE 647. 


Koncaid, 142. Nie: 


Okl.—Harvey v. Terr., 11 Okl, 156, 
6pUE 837. 

Or.—State v. Meister, 60 Or. 469, 120 
P 406. 

Ss. Caan oe v. Teal, 108 S. C. 455, 
95 SE 69 . 

Ss. >= Stab va Holterj30°S.. Ds 853, 
138 NW 953. 

Tex.—lIce v. State, 84 Tex. Cr. 509, 


208 SW 343; Wood v. State, 78 Tex. 
Cr. 654, 182 SW 1122; Strapp v. State, 
65 Tex. Cr. 331, 144 SW 941; Knight 
v. State, 64 Tex. Cr. 541, 144 SW 967; 
Merrell y. State, (Cr.) 70 SW 979. 


Va.—Hausenfluck v. Com., 85 Va. 
702, 8 SE 683. 


Wash.—State v. Jones, 80 Wash. 588, 
142. 2 353 


Necessity and sufficiency of corrob- 
oration see infra §§ 236-249. 


{a] Evidence held admissible.—(1) 
Conversations of witnesses with each 
other and with the prosecutrix and 
defendant, pertaining to the elements 
of the offense, are admissible as cor- 
roborative of prosecutrix, if, at the 
time, prosecutrix, defendant, and the 
witnesses were present, in the hear- 
ing of each other, and taking part in 
such conversations. State v. Brown, 
64 N. J. L. 414, 45 A 800 [aff 65 N. J. 
L. 687, 51 A 1109]. (2) Prosecutrix’s 
admission that a child was born to 
her was corroborative evidence that 


she had had illicit intercourse, and 
was proper. State v. Meister, 60 Or. 
469, 120 P 406. (3) Testimony of 


prosecutrix as to her acts of inter- 
course with accused subsequent to the 
alleged seduction is admissible for 
purpose of corroboration. State v. 
Holter, 30 S. D. 353, 138 NW 953, 32 
S. D. 43, 142 NW 657, 46 LRANS 376, 
AnnCas1916A 1938. (4) Testimony of 
the matron of the lying-in hospital as 
to admissions by defendant that he 
Thad seduced the girl, who had been 


10n evidence.*® 


respectable, and that he intended to 
marry her, is competent to support the 
evidence of the prosecutrix. Hausen- 
fluck v. Com., 85 Va. 702, 8 SE 683. 
(5) Where prosecutrix testified that 
accused had exhibited a protector to 
her, testimony of other witnesses that 
they had,seen such appliances in his 
possession prior to the alleged seduc- 
tion is admissible in corroboration. 
Se a v. State, 78 Tex. Cr. 654, 182 SW 


[b] Evidence held inadmissible.— 
Testimony of a witness of a conver- 
sation with prosecutrix when accused 
was not present is not admissible to 
corroborate. prosecutrix. Burk} vz 
State, 18 Ala. A. 413, 92 S 506 leer 
tiorari den 208 Ala. 700, 93 S 924] 


[c] Fact testified to by Ow gentiets 
only.——Under the Iowa statute pro- 
viding that upon a trial for seduction 
“the defendant cannot be convicted 
upon the testimony of the person in- 
jured unless she be corroborated by 
other evidence tending to connect the 
defendant with the commission of the 
offense,” a fact testified to alone by 
the person injured is not admissible 
to corroborate her, State v. Kingsley, 
39 Iowa 439. 


77. Bracken v. State, 111 Ala. 68, 
20 S 636, 56 AmSR 23; State v. Teal, 
108.8. C. 455, 95 SE 69: And see gen- 
erally Criminal Law §§ 1464-1518. 


[a] Sufficient predicate for the ad- 
mission of a confession, made to a 
witness by defendant, ina prosecution 
for seduction, is laid, and the confes- 
sion is admissible in evidence, where 
it is shown that the witness, a broth- 
er of the prosecutrix, went to a field, 
where defendant was at work, and 
had a conversation with him, at which 
no third person was present; that 
at the time he had no weapon with 
‘him, made no threats, and held out no 
promises or inducement to defendant, 
and that he did not say that it would 
be better for defendant to tell all 
about it. Bracken v. State, 111 Ala. 
68, 20 S 686, 56 AmSR 23. 


78. State v. Hughes, 106 Iowa 125, 
76 NW 520, 68 AmSR 288; Gleason 
v. State, 79 Tex. Cr. 185, 183 SW 891; 
Merrell v. State, (Tex. Cr.) 70 SW 
979. See generally Criminal Law §$§ 
1243-1282. 


79. Bracken vy. State, 111 Ala. 68, 
20 S 686, 56 AmSR 23; Webb v. State, 
(Miss.) 2198 138; Peo. v. Paris, 22 Por- 
to Rico 370; State v. Teal, 108 S. C. 
455, 95 SE 69. 


[a] Rule applied to incriminating 
letters written by defendant to the 
prosecutrix after the alleged offense, 
defendant’s handwriting being proved 
and the genuineness of the letters not 
being denied. Bracken v. State, 111 
Ala. 68, 20 S 636, 56 AmSR 23. 


[b] Destruction of letters.— Where 
defendant’s correspondence with pros- 
ecutrix is shown, it is permissible for 
the prosecution to show that some of 
the letters to the prosecutrix were 
destroyed at ‘his instance. Herring v. 
State, 14 Ala. A. 93, 71 S 974. 


80. Ala.—Owens vy. State, 19 Ala. 
A 621; 99%S. 7-74, 


Mich.—Peo. v. Hubbard, 92 Mich. 


[s 199 


The accused may introduce any com- 
petent evidence tending to show that the charge is 
unfounded,** or to disprove any essential element 
of the offense*® including competent expert or opin- 
HKvidence on behalf of accused that, 
during the period fixed by prosecutrix as the period 
during which he kept company with her, he kept 
company with other girls is properly limited to the 


322, 52 NW 729. 
‘e yale aBtege v. Hill, 91 Mo. 423, 4 SW 


N. J.—State v. Brown, 64 N. J. 
er ania S00 Miatiu6's INC Ic, esos 7. at 


Va.—Hausenfluck vy. 
702, 8 SE 683. 


ape generally Criminal Law §§ 1243-— 


Com.,, .85 Wate 


a 


[a] Thus (1) admissions by ac- 
cused after his arrest for bastardy, 
tending to show the act of sexual in- 
tercourse, and to some extent also 
the charge of seduction, are admissi- 
ble. Peo. v. Hubbard, 92 Mich. 322, 52 
NW 729. (2) Evidence of admissions 
of accused and his acquiescence in 
the truth of the charge, his conduct, 
and promises, are admissible in a 
prosecution for seduction as corrob- 
orative proof, even though such ad- 
missions, acquiescence, conduct, and 
promises do not- take place until aft- 
er the time of the alleged promise to 
marry and seduction and pregnancy. 


State v eet - N. J. UL. 414, 45 A 
800 lati 65 N. . 687, 51 A 1109]. 
81. ence Vv. State, W732! Texsicrs 


585, 166 SW 135. 


82. Collins v. State, 
660, 26 SW (2d) 242. 


114 Rexyer 


83. Collins v. State, supra. 
84. Durell v. State, 23 Ala. A. 307, 
124 S 665; Peo. v. Clark, 33 Mich. 112; 


State v. Reeves, 97 Mo. 668, 10 SW 841, 
10 AmSR 349. 


[a] Thus (1) evidence of a con- 
spiracy between complainant and her 
father and mother to inveigle defend- 
ant into a marriage with complain- 
ant, and failing of this to prosecute 
him is admissible. Peo. v. Clark, 33 
Mich} 112: (2) Jt. is: error for »the 
court not to permit prosecutrix to be 
asked by defendant if she had ever 
authorized anybody to settle the suit 
and accept money to dismiss it. State 
v. Heckler, 106 Mo. 585, 17 SW 814, 27 
AmSR 3872. (3) Where there is con- 
flicting evidence as to the material 
facts in the case, and no prosecution 
was instituted until more than a year 
after the birth of the child alleged 
to be the result of the connection be- 
tween the prosecutrix and defendant, 
during which time the latter married, 
it is error to refuse to allow the pros- 
ecutrix to be asked, on cross-examina- 
tion, if the idea of prosecuting him did 
not first present itself to her after 
his marriage, as that fact might tend 
to throw light on the animus of the 
prosecutrix. State v. Reeves, 97 Mo. . 
668, 10 SW 841, 10 AmMSR 349. 


85. State v. Wilcoxen, 200 Iowa 
1250, 206 NW 260: State v. Davis, 193 
Iowa 651, 187 NW 692. 


86. See Peo. v. Clark, 33 Mich. 112 
(opinions of medical experts that sex- 
ual intercourse under the circum- 
stances described by the prosecutrix 
(in a buggy) was highly improbable, 
if not impossible, and also as to the 
pain and suffering the prosecutrix 
would have experienced ‘had such an 
act taken place are admissible). See 
generally Criminal Law §§ 1532-1536. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


~§§ 199-201], 


particular dates fixed by prosecutrix as the dates 
accused was in her company.®? 


[§ 200] b. Character and Status of Woman—(1) 
Age. While it has been held that the testimony of 
the proseeutrix as to her own age is inadmissible,** 
it has been held that where it appears that both par- 
ents,°° or the mother,®® of the prosecutrix are dead 
such evidence is proper; and a person with whom 
the prosecutrix had gone to live when quite young 
may be competent to testify on the question of age.°+ 
Defendant is entitled to show that the prosecutrix 
was older than she had stated herself to be.°? 


[§ 201] (2) Unchastity or Chastity—(a) Prior to 
Offense—aa. In General. Accused may introduce 
any competent evidence that the prosecutrix was 
not of previous chaste character at the time of the 
alleged seduction.®*? He may show that the first act 


caused no pain or laceration.°* He may also intro- ! part of accused 
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duce evidence showing a lewd disposition or las- 
civious nature.®® Under statutes punishing seduc- 
tion of a woman of “previous chaste character,”?° 
her bad reputation for chastity cannot be shown 


except to support or corroborate evidence of actual 


unchastity.°* A witness who has not testified to 
the general character of the prosecutrix cannot be 
asked on cross-examination as to whether there was 
not a report in the neighborhood derogatory to her 
character.°* The defense cannot, on examination 
in chief, impeath either the chastity or credit of the 
female by evidence of what a third person said to 
the impeaching witness touching her character or 
conduct,®® or of statements made by them as to ad- 
missions made by prosecutrix.+ 


Evidence of good character or repute of the fe- 
male is admissible as tending to show her previous 
chaste character,? or in rebuttal of evidence on the 
tending to impeach her chastity ;* 


87. State v. Bruton, 253 Mo. 361, 
161 SW 751. 

88. State v. Marshall, 137 Mo. 463, 
36 SW 619, 39 SW 63; Rex v. Haubersg, 
8 Sask. L. 239. 


89. State v. McClain, 49 Kan. 730, 
31 P 790. 
90. Rex v. Spera, 34 Ont. L. 539, 


9 OntWN 113. 


91. Rex v. Spera, supra. 

92. Whatley v. State, 144 Ala. 68, 
39 S 1014. 

93. Ala.—Smith v. State, 118 Ala. 


117, 24°S 55; “Martin v. State, 19 Ala. 
A. 251, 96 S 734. 

Ga.—Keller v. State, 102 Ga. 506, 31 
SE 92. 


Ky.—Berry v. Com., 149 Ky. 398, 149 
SW 824. 


Mo.—State v. Long, 257 Mo. 199, 165 
WwW 748. 


Tex.—Murphy v. State, 65 Tex. Cr. 
55, 143 SW 616; Caviness v. State, 42 
Tex. A. 420, 60 SW 555. 


- Wash.—State v. Jones, 
Doo, 142 P35: 


fa] Thus (1) the testimony of 
witnesses that they had hugged and 
kissed prosecutrix is admissible to 
show that she was not of chaste con- 
- duct. Berry v. Com., 149 Ky. 398, 149 
SW 824. (2) But evidence of her 
social relations with other men is in- 
admissible to show unchastity of 
prosecutrix, where no impropriety 
was shown. Smith v. State, 13 Ala. 
A. 399, 69 S 402 [certiorari den 193 
Ala. 680, 69 S 1020]. (3) Questions 
to the prosecuting witness on her 
cross-examination whether she had 
not admitted that she had had im- 
proper relations prior to the alleged 
seduction with a certain young man, 
and whether she had taken certain 
indecent liberties with another young 
man prior to her acquaintance with 
defendant have been held admissible. 
State v. Jones, 80 Wash. 588, 142 P 
35. 


94. Barnes v. State, 37 Tex. A. 320, 
39 SW 684. 


95. Keller v. State, 102 Ga. 506, 31 
SE 92; Nolan v. State, 48 Tex. Cr. 
436, 88 SW 242. 


[a] ‘Thus on an indictment for se- 
ducing a virtuous unmarried female, 
the want of moral chastity may be 
regarded on the question whether the 
woman, although a virgin, was really 
seduced, or whether she shared the 


[57 C. J.—5] . 


80 Wash. 


intercourse for the gratification of 
lascivious propensities not inflamed 
by the arts or importunity of the ac- 


cused. O'Neill v. State, 85 Ga. 323, 11 
SE 655. 
[b] Letters written to a third per- 


son by prosecutrix, showing a vulgar 
and lascivious mind on her part, are 
admissible for the purpose of discred- 
iting her, and also to shed light on 
her chastity at the time of her al- 
leged seduction by defendant. Nolan 
v. State, 48 Tex. Cr. 436, 88 SW 242. 


96. See supra § 162. 


97. Suther v. State, 118 Ala. 88, 24 
S 43; State v. Reinheimer, 109 Iowa 
624, 80 NW 669; State v. Prizer, 49 
Iowa 531, 31 AmR 155; Kenyar v. 
Peo., 26 N. Y. 203, 84 AmD 177. 


98. State v. Whitley, 141 N. C. 823, 
53 SE 820. 


99. McTyier v. State, 91 Ga. 254, 
18 SE 140; Parks v. State, 35 Tex. Cr. 
378, 33 SW 872. 


1. Parks v. State, supra. 


2. Cal.—Peo. v. Samonset, 97 Cal. 
448, 32 P 520; Ex p. Vandiveer, 4 Cal. 
A. 650, 88 P 993. 


Minn.—State v. Lockerby, 50 Minn. 
363, 52 NW 958, 36 AmSR 656. 


Miss.—King v. State, 121 Miss. 230, 
83 S 164; Carroll v. State, 74 Miss. 
688, 22 S 295, 60 AmSR 539. 


N. Y.—Kauffman <v.. Peo.,, J1-Hun 
82. 


N. C.—State v. Fulcher, 176 N. C. 
724, 97 SE 2; State v. Mallonee, 154 
N. C. 200, 69 SE 786. 


But see Lewis v. State, 89 Ga. 396, 
15 SE 489. 


[a] Opinion.—On the issue of the 
previous chaste character, the head of 
a family of which prosecutrix was a 
member for three months may ex- 
press an opinion based on his ac- 
quaintance and an _ observation. of 
prosecutrix’s general conduct. Peo. 
v. Wade, 118 Cal. 672, 50 P 841. 


8. Ala.—Knight v. State, 147 Ala. 
93, 41 S 850; Suther v. State, 118 Ala. 
88, 24 S 43; Smith v. State, 107 Ala. 
139, 18 S 306; Tarver v. State, 17 Ala. 
A. 424, 85 S 855; Smith v. State, 13 
Ala. A. 399, 69 S 402 [certiorari den 
193 Ala. 680, 69 S 1020]. 


Ark.—Moon v. State, 164 Ark. 486, 
262 SW 658: Babers v. State, 164 Ark. 
381, 261 SW 919. 


Cal.—Peo. v. Krusick, 93 Cal: 


74, 


28 P 494. 


Ga.—Lewis v. State, 89 Ga. 396, 15 
SE 489; Champion v. State, 21 Ga. A. 
656, 94 SE 828. 


Iowa.—State v. Reinheimer, 109 
Iowa 624, 80 NW 669; State v. Leni- 
han, 88 Iowa 670, 56 NW 292; State 
v. Deitrick, 51 Iowa 467, 1 NW 732; 
State v. Shean, 32 Iowa 88. 


Kan.—State v. Bryan, 34 Kan. 63, 8 
P 260. 


Miss.—Carroll v. State, 
688, 22 S 295, 60 AmSR 539. 


Mo.—State v. Bobbitt, 270 SW 378; 
State v. Brandenburg, 118 Mo. 181, 23 
SW 1080, 40 AmSR 362. 


Or.—State v. Clark, 9 Or. 466. 


Tex.—Ice v. State, 84 Tex. Cr. 509, 
208 SW 343; Gleason v. State, 79 Tex. 
Cr. 185, 188 SW 891; Knight v. State, 
64 Tex. Cr. 541, 144 SW 967. 


{a} That witness never heard any- 
thing against her character.—On in- 
dictment for seduction, a witness who 
testifies that he has lived in the neigh- 
borhood of the prosecutrix and known 
her from childhood is competent to 
testify as to her good character, by 
stating that he has never heard any- 
thing against her character. State vy. 
Deitrick, 51 Iowa 467, 1 NW 732; 


74 Miss. 


{[b] A teacher’s certificate, held by 
the prosecuting witness at the time 
of the alleged seduction, is not com- 
petent evidence of reputation or chas- 
tity. Russell v. State, 77 Nebr. 519, 
110 NW 380. 


{[c] An ex parte certificate of a 
person connected with a business 
school, informing those whom it 
might concern that prosecutrix was 
an industrious and conscientious stu- 
dent and had won the esteem of her 
teachers, is incompetent. Whatley v. 
State, 144 Ala. 68, 39 S 1014. 


{d] General character.—In a trial 
for seduction, a question asked of a 
witness for the prosecution, as to the 
complainant, whether he knew ‘what 
her character for chastity was in the 
neighborhood,” has been held open to 
objection, in that ‘general’ character 
nee zor called for. State yv. Clark, 9 

r. 466. 


{e] General reputation for moral- 
ity.—In a prosecution for seduction, 
the reputation of prosecutrix for mor- 
ality, which may be shown in rebut- 
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and evidence of the habits and deportment of the 
prosecutrix,t or of declarations and admissions of 
accused,°® is admissible for this purpose. 
man is a witness she may testify to her previous 
virtue,® but it has been held that evidence of the 
good reputation for chastity is not admissible be- 
fore such reputation has been attacked.‘ 


[§ 202] bb. Specific Unchaste Acts. 
statute punishing seduction of a female “of good 
repute” for chastity,’ the evidence must go to her 
reputation, and her chastity cannot be impeached by 
specific acts of unchastity or lewdness.°® 
statutes requiring the woman to have been of previ- 
her chastity may, and gen- 


ous “chaste character,” 


tal of evidence tending to show un- 
chastity, is a reputation for morality 
in sexual relations; and it is error 
to allow prosecutor to introduce evi- 
dence of the general reputation of the 
prosecutrix for morality. Moon v. 
State, 155 Ark. 601, 245 SW 29; State 
v. Hummer, 128 Iowa 505, 104 NW 
722. 


4 State v. Shean, 32 Iowa 88; 
Crossett v. State, 97 Tex. Cr. 18, 260 
SW 186; Gleason v. State, 79 Tex. Cr. 
185, 183 SW 891. 


fa] Thus where defendant severe- 
ly attacks the chastity and virtue of 
the prosecutrix, evidence that she at- 
tended church, and associated gener- 
ally with the young people of the 
community, is admissible. Crossett 
Wastate, 97. hex Cre 18,260) Siwe 1863 
Gleason v. State, 79 Tex. Cr. 185, 183 
SW 891. 


5. Suther v. State, 118 Ala. 88, 24 
43. 


[a] Thus a witness may testify 
to declarations’ of defendant that 
prosecutrix was a “nice” girl and a 
suitable companion for witness’ 
daughter, and that he intended to 
marry her. Suther v. State, 118 Ala. 
88, 24 S 43. 


6. Peo. v. Adams, 162 Mich. ee 
127 NW 354; Kenyon v. Peo., 26 N 
203, 84 AmD Ase Rhea. We. State, 101 
Tex. Cr. 298, 275 SW 1021. But see 
Vallandingham v. Com., 188 Ky. 533, 
222 SW 936 (where in a prosecution 
for seduction under promise of mar- 
riage it was held prejudicial error to 
ask prosecutrix whether she had sex- 
ual relations with any other man up 
to time of intercourse with defend- 
ant). 


7. Patrick v. State, 135 Ark, 173, 
204 SW 852. 


8. See supra § 164. 


9. Ind.—Bills v. State, 
721, 119 NE 465. 


Kan.—State v. Atterbury, 59 Kan. 
237, 52 P 451; State v. Bryan, 34 Kan. 
63, 8 P.260. 


Mo.—State v. Nanna, 322 Mo, 1180, 
18 SW (2d) 67. Compare Missouri 
cases infra note 11 [a]. 


Nebr.—Russell v. State, 
519, 110 NW 3880. 


Oh.—Bowers vy. State, 
542. 


See State v. Slattery, 74 N. J. L. 
241, 65 A 866; Foley v. State, 59 N. 
agi 1, 35 A 105 (both holding that 
on an ‘indictment for the statutory 
offense of sexual intercourse “with a 
single female of good repute for chas- 
tity under the age of twenty-one 
years,” under promise of marriage, 
proof that such woman had been un- 


187 Ind. 


77 Nebr. 


29 Oh. St. 
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If the wo- | too remote;! 


Under a 


But under 


chaste with two other men was prop- 
erly excluded). 


10. See supra § 162. 


11. Ark.—Burrow vy. State, 166 
Ark. 39, 265 SW 642; Polk v. State, 40 
Ark. 482, 48 AmR 17. 


Iowa.—State v. Prizer, 49 Iowa 531, 
533, 31 AmR 155; State v. Sutherland, 
30 Iowa 570. 


Ky.—Duggins v. Com., 217 Ky. 618, 
290 SW 514 (recognizing rule). 


Mich.—Peo. v. Craig, 116 Mich. 388, 
74 NW 528; Peo. v. Clark, 33 Mich. 
112: 


N. Y.—Kenyon v. Peo., 26 N. Y« 208, 
84 AmD 177 [aff 5 Park. Cr. 254]. 


Oh.—Bowers v. State, 29 Oh. St. 542. 


Or.—State v, Meister, 60 Or. 469, 120 
P 406. 


Tex.—Davis v. State, 36 Tex. Cr. 
548, 38 SW 174 (testimony of other 
men as to sexual intercourse with 
them held admissible). 


Wash.—State v. Kellogg, 91 Wash. 
665, 158 P 344. 


Can.—Rex v. Pieco, 10 Alta, L. 403. 


[a] In Missouri, where the statute 
makes it an offense to ‘Seduce and de- 
bauch” a woman of “‘good repute,” the 
word seduce has been held to imply a 
woman of “previous chaste charac- 
ter,’ although such words are not 
contained in the statute, thereby mak- 
ing the rule of the text applicable to 
the admissibility of specific acts of 
lewdness committed by the woman 
near the date of the alleged commis- 
sion of the crime, as tending to show 
that she could not have been seduced 
if she was not a woman of chaste 
character. State v. Patterson, 88 Mo. 
88, 57 AmR 374 [overr State v. Brass- 
field, 81 Mo, 151, 51 AmR 234, and foll 
State v. Wheeler, 94 Mo. 252, 7 SW 
103]. To same effect State v. Nanna, 
322 Mo. 1180, 18 SW (2d) 67. 


[b] Where immaterial evidence of 
the chastity of the prosecutrix has 
been admitted, it may be contradict- 
ed by evidence of lewd conduct. Peo. 
v. McArdle, 5 Park. Cr. (N. Y.) 180. 


[ec] Prosecutrix may be cross-ex- 
amined upon matters to contradict 
the legal presumption of previous 
chastity; as, for instance, whether 
she had not used indecent language 
with other men, or been found in bed 
with men whose names are not giv- 
en. State v. Sutherland, 30 Iowa 570. 


12. Davis v. State, 18 Ala. A. 482, 
93 S 269; State v. Dunn, 53 Iowa 526, 
5 NW 707; Duggins v. Com., 217 Ky. 
688, 290 SW 514; Berry v. Com., 149 
Ky. 398, 149 SW 824. 


[a] Thus evidence of improper 
conduct on the part of the prosecu- 


are admissible for this purpose.? 
that she was guilty of lewd and improper conduct, 
not amounting to sexual intercourse, with other 
men;'* that she was often out late at night;+° and 
that she had intercourse with accused before the 
promise of marriage ;1® 
that prior acts of intercourse with accused under 
the same or similar circumstances could not be con- 
sidered by the jury in determining the chastity or 
unchastity of the woman.?* 
show unchastity is not admissible.?§ 


[§§ 201-202 


erally must,1° be attacked by evidence of specific 
acts of unchastity and immorality,1? unless they are 
and her declarations and admissions 


It may be shown 


but it has also been held 


Conduct not tending to 
Where accused 


trix eight years before the trial, when 
she was only fourteen years of age, 
was inadmissible to prove her un- 
chaste. State v. Dunn, 53 Iowa 526, 
5 NW 707. See State v. Hemm, 82 
Iowa 609, 48 NW 971 (where prosecu- 
trix was seventeen years old at the 
time of the seduction, the deposition 
of a woman for whom she had work- 
ed at various times prior to reaching 
the age of fourteen years, showing 
that she used vulgar language, was 
properly excluded). 


13. Burrow v. State, 169 Ark. 1211, 
278 SW 3; Davis v. State, 36 Tex. Cr. 
548, 38 SW 174. 


[a] Thus (1) the declarations and 
admissions of the prosecutrix subse- 
quent to the seduction as to prior 
practices showing unchastity are ad- 
missible. State v. Clemons, 78 Iowa 
123, 42 NW 562. (2) Where prosecu- 
trix testifies that she had never had 
intercourse with any man except ac- 
cused, and that she was enceinte by 
him, it is competent to prove by her 
letters to a third person that she was 
intimate with said person, and that 
she denounced him as the cause of the 
pregnancy. Davis v. State, 36 Tex. 
Cr, 548, 38 SW 174. But see Peo. v. 
Brewer, 27 Mich. 134 (admission of 
sexual intercourse with a man other 
than accused was held not admissible 
as proof of substantive fact). 


14. State v. Wilcoxen, 200 Iowa 
1250, 206 NW 260; State v. Meister, 
60 Or. 469, 120 P 406; Gillespie v. 


State, 73. Tex. Cr. 585, 166 SW Tsai 
Creighton -v. State; 41 “Tex. (Crroie 
51 SW 910. But see Miller v. Com., 
153 Va. 890, 149 SE 459 (the admissi- 
bility of such evidence is within the 
discretion of the court). 


[a] Reason for rule.—‘ ‘Chaste 
character’ is not limited alone to un- 
lawful sexual intercourse, but means 
purity of mind and innocence of 
heart.’”” State v. Wilcoxen, 200 Iowa 
1250, 206 NW 260, 261. 


15. State v. Clemons, 78 Iowa 123, 
42 NW 562. 


16. Bowers v. State, 29 Oh. St. 542. 
To same effect State v. Brassfield, 81 
Mo. 151, 51 AmR 235 [overr State v. 
Brassfield, 81 Mo. 151, 51 AmR 234, 
supra note vl A 


17. Peo. v. Ferrari, 20 Porto Rico 
228; State v. Storrs, 112 Wash. 675, 
192) .P? 98428917 we ive 


18. Knight v. State, 147 Ala. 93, 41 
S 850, 119 AmSR 58; Davis v. State, 
ri INS ING 482, 938 ‘s 269; State v. 
Payson, 71 Towa 542, 32 NW 484; 
Saee v. Stokes, 283 Mo. 539, 282 SW 


[a] Thus evidence was held inad- 
missible to show that prosecutrix: 
(1) Had consented to have intercourse 
with a certain witness, where the act 


For later cases, developments and changes in the law see Annotations, same title and section numper. 
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has proved an act of intercourse between prosecutrix 
and another, it is competent for the prosecution to 
show what was said and done in connection there- 
with to induce prosecutrix to submit.?® 


[§ 203] (b) Subsequent to Offense. Asa rule evi- 
dence as to the unchaste character or conduct of the 
woman, or as to her reputation for chastity, after 
the alleged seduction is inadmissible,?° unless such 
evidence tends to discredit the testimony of the 
prosecutrix,?+ or tends to explain what took place 
before the alleged seduction;?” and it has been held 
that the fact that the woman continued to have in- 
tereourse with accused after the alleged seduction 
may be considered by the jury as bearing on her 
previous chaste character.?° 

[§ 204] c. Status of Accused—(1) In General. 
While there is authority to the contrary,?‘ it has 
been held that accused is entitled to introduce evi- 
dence of his general reputation as a law-abiding 
citizen,?> and is not limited to proof of his char- 
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acter for morality and chastity.2® Where accused 
puts his character in issue, witnesses for the state 
may testify that his general reputation for chastity 
and morality was bad.?* 

[§ 205] (2) Marriage. Where the crime consists 
of seduction by an unmarried man?® evidence from 
which the marriage of accused at the time of the se- 
duction can be inferred is admissible,?® and a dis- 
tinct, solemn, unequivocal confession or admission 
by defendant is admissible to prove the fact of mar- 
riage.°° 

[§ 206] d. Character and Conduct of Woman’s 
Family and Associates. Accused may show that the 
prosecutrix knowingly associated with men of bad 
character ;*! that indecent remarks were made in her 
presence by a male acquaintance,®? even though, it 
has been held, the remarks were not addressed to 
her;?® and that her female relatives were of bad 
character,** if she associated with such relatives,?° 
but not if it appears that she did not associate with 


was not Raye a a ¥ son v. State, 39 Tex. Cr. 83, 45 SW 15. Der eee AT REE ees v. State, 
State, 147 Ala. 93, 41 : ) Ha wy 4 ex. Cr. 436, \ . 

five and one-half years before the 149 35 asset Mee aaames ie theo 23. Ferguson v. State, 71 Miss 
crime, when she was a girl of four- : om 805, 15 S 66. 42 AmSR 492: is a 
teen years of age, been in the com- Wash.—State . Reinikka, 128 Roherisonsel) lance se Ines! sb 59 ‘ 
pany of a certain man several times-| Wash. 399, 222 P 885; State v. Jones, , ee , : 


24. State.v. Curran, 51 Iowa 112, 


at different places, at which times she 
was not shown to have been guilty of 
improper conduct. Davis v. State, 18 
Ala, A. 482, 93 S 269. (3) Had fre- 
quently gone home with another man 
although she testified on cross-ex- 


amination that she kept company 
with no one but accused. State v. 
Payson, 71 Iowa 542, 32 NW 484. 


(4) Had on a particular occasion, 
acted in such a manner toward male 
relatives as to be reproved by her 
stepmother, was not admissible as 
tending to show her’ unchastity. 
ape v. Curran, 51 Iowa 112, 49 NW 
Bi 


19. Anderson v. State, 39 Tex. Cr. 
83, 45 SW 15. 


20. Ala.—Smith v. State, 118 Ala. 
117, 24 S 55; Bracken v. State, 111 
‘Ala. 68, 20 S 636, 56 AmSR 23; Tar- 
ver v. State, 17 Ala. A. 424, 85 S 855: 
Smith v. State, 13 Ala. A. 399, 69 S 
402 [certiorari den 193 Ala. 680, 69 S 
1020]. 

Ark.—Wilhite v. State, 84 Ark. 67, 
104 SW 531. 


Cal.—Peo. v. Kehoe, 123 Cal. 224, 55 
P 911, 69 AmSR 52: Peo. v. Wade, 
118 Cal. 672, 50 P 841. 


Dee“ Bray cw. -U. °S;.;,139° App..600. 


Ga.—Mann v. State, 34 Ga. 1; Dan- 
jel v. State, 41 Ga. A. 608, 154 SE 204; 
Davis v. State, 31 Ga. A. 522, 121 SE 
136. 


Iowa.—State v. McClure, 159 Iowa 
851, 140 NW 203; State v. Wyckoff, 
113 Iowa 670, 83 NW 713; State v. 
Abbeglan, 103 Iowa 50, 72 NW 305; 
State v. Wells, 48 Iowa 671. 


Ky.—Wolfe v. Com., 229 Ky. 385, 17 
SW (2d) 219. 


Mich.—Peo. v. Brewer, 27 Mich. 
4, 


Mo.—State v. Nanna, 322 Mo. 1180, 
18 SW (2d) 67. 


N. Y.—Boyce v. Peo., 55 N. Y. 644. 


NEC —State.v. Lang,171 Ni Ci.778, 
87 SE 957. 


Porto Rico.—Peo. v. Cordova, 9 Por- 
to Rico 311; Peo. v. Montijo, 8 Porto 
Vicon 1? 

Tex.—Polk v. State, 91 Tex. Cr. 354, 
238 SW 934; Johnson v. State, 80 Tex. 
Cr. 169, 188 SW 426; Nolan v. State, 
48 Tex,'’Cr. 436, 88 SW 242; Ander- 


80 Wash, 588, 142 P 35. 


[a] In other words questions up- 
on the subject of the female’s chas- 
tity must leave no room for inference 
or doubt that they refer to a time pri- 
or to the alleged seduction. State v. 
Deitrick, 51 Iowa 467, 1 NW 732. 


[b] Reason for rule.—‘It does not 
lie in his [accused’s] mouth to prove 
subsequent misconduct that, if it ex- 
isted, was a not unnatural conse- 
quence of his own crime.” Bray v. 
U.S., 39 App. (D. C.) 600, 607. 


[ec] Rule applied.—Where, on a 
trial for seduction, accused admits 
the promise of marriage and the sex- 
ual intercourse with prosecutrix, and 
insists that he did not fulfil the 
promise of marriage because of the 
want of chastity of prosecutrix, the 
exclusion of a letter from prosecu- 
trix, written subsequently to her sur- 
render of her virtue to accused, and 
indicating that her thoughts were 
bent on sexual intercourse with him, 
is proper. Wilhite v. State, 84 Ark. 
67, 104 SW 581. 


[d] Evidence of sexual intercourse 
with other men subsequent to the al- 
leged seduction is not admissible. 
yh aee v. State, 138 Ala. A. 399, 69 S 
402. 

21. State v. Davis, 193 Iowa 651, 
187 NW 692; State v. Summar, 143 
Mo. 220, 45 SW 254, 


[a] Thus evidence that for a con- 
siderable time after the alleged se- 
duction prosecutrix continued rela- 
tions with another, and received into 
her company as a lover still another 
who had intercourse with her, was 
admissible as tending to discredit her 
testimony that she loved defendant, 
and relied upon his promise to marry 
her if she got into trouble. State v. 
Davis, 193 Iowa 651, 187 NW 692. 


S27 BrayevVe ULiss, somApps sGDeG.) 
600; State v. Abbeglan, 103 Iowa 50, 
72 NW 305; Nolan v. State, 48 Tex. 
Cr. 486, 88 SW 242. 

[a] Thus, while the mere fact that 
prosecutrix subsequently becomes a 
prostitute is no justification or de- 
fense for defendant, yet, if her con- 
duct be such as to indicate general 
prostitution on her part, this should 
be considered as a circumstance by 
the jury in passing on whether she 
was probably chaste at the time of 


49 NW 1006. 


25. Bishop v. State, 72 Tex. Cr. 1, 
160 SW 705, AnnCas1916E 379. 


26. Bishop v. State, supra. 

27. State v. King, 9 S. D. 628, 70 
NW 1046. 

[a] Thus, testimony as to bad rep- 


utation for chastity up to the time he 
was accused was properly received, 
although the crime was committed 
several months prior thereto. State 
v. King, 9 S. D. 628, 70 NW 1046. 


28. See supra § 151. 
29. Davis v. State, 95 Ark. 555, 129 
SW 530. 


30. West v. State, 1 Wis. 209. 


31. State v. Bige, 112 Iowa 433, 84 
NwW 518. 

32. State v. Bige, supra. 

33. State v. Bige, supra. 

34. Jeter v. State, 52 Tex. Cr. 212, 


106 SW 371; Cairness 
Tex. Cr. 420, 60 SW 555. 


[a] Thus, (1) evidence is admissi- 
ble that sisters of prosecutrix and a 
niece with whom she associated gave 
birth to illegitimate children. Cair- 
ness v. State, 42 Tex. Cr. 420, 60 SW 
555. (2) It is improper to exclude 
testimony showing that prosecutrix’s 
sister’s reputation for chastity was 
bad, and had been for two or three 
years, and that witness knew of her 
unchaste acts, where the sisters re- 
sided with their father, and habitu- 
ally went to social gatherings togeth- 
er unattended, and would return ac- 
companied by young men. Jeter v, 
State, 52 Tex. Cr. 212, 106 SW 371. 


[b] Evidence held inadmissible.— 
(1) Testimony that the father of the 
prosecutrix had whipped her half-sis- 
ter for associating with men at night 
has been held properly excluded as 
not proper method of showing that 
half-sister was of lewd character. 
Smith v. State, 105 Tex. Cr. 104, 287 
SW 57. (2) Refusal to permit testi- 
mony that prosecutrix’s father had 
been charged with rape on negro wo- 
man eight years previously has been 
held proper. Smith vy. State, supra. 


35. Jeter v. State, 52 Tex. Cr. 212, 


106 SW 371; Caviness v. State, 42 
Tex. Cr, 420, 60 SW 555. 


v. State, 42 
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them.*® He cannot show by general reputation that 
the house of the prosecutrix’s mother, where the 
prosecutrix lived, was a house of ill-fame;?7 nor 
can he prove this by asking for the conclusion of a 
witness;?8 such fact must be established by proof 
Evidence of the good char- 
acter and standing of the parents of the prosecutrix 
and the family generally is inadmissible.*° 
mony as to general good character of female associ- 
ates of prosecutrix is admissible as tending to con- 
tradict evidence of accused as to intemperate, loose, 


of particular facts.*°® 


36. Stracner v. State, 86 Tex. Cr. 
89, 215 SW 305. 


fa] Thus evidence that prosecu- 
trix’s sister was the mother of a bas- 
tard and had murdered her husband 
is not improperly excluded, where it 
is shown that prosecutrix had not as- 
sociated with such sister since prose- 
cutrix was five years old. Stracner v. 
State, 86 Tex. Cr. 89, 215 SW 305. 


37. Peo. v. Kenyon, 5 Park. Cr. (N. 
yao: Pati 26 Nery. 203.848 AmD 


177]; Barker v. Com., 90 Va. 820, 20 
SE 776. 

38. Barker v. Com., 90 Va. 820, 20 
SE 776. 

[a] Thus a question asked a wit- 


ness on a prosecution for seduction 
as to whether, from facts within his 
own knowledge, the prosecutrix resid- 
ed at a bawdy-house, was properly 
excluded as being too general and 
ealling for a conclusion. Barker v. 
Com., 90 Va. 820, 20 SE 776. 


39. Peo. v. Kenyon, 5 Park. Cr. (N. 
Y.) 254 [aff 26 N. Y. 203, 84 AmD 
177]; Barker v. Com., 90 Va. 820, 20 
SE 776. 


40. Lewis v. State, 89 Ga. 396, 15 
SE 489. 

41. Thomas y. State, 19 Ga. A. 104, 
91 SE 247. 


42. Ala.—Whatley v. State, 144 
Ala. 68, 39 S 1014; Herbert v. State, 16 
Ala. A. 213, 77 S 83 [rev 201 Ala. 480, 
78 S 386]; Herring v. State, 14 Ala. 
AOA ls OVA. 


Ark.—Jackson v. State, 
119, 241 SW 862. 


Cal.—Peo. v. Goodwin, 132 Cal. 368, 
64 P 561. 

D. C.—Bray v. State, 39 App. 600. 

Ga.—Boyett v. State, 16 Ga. A. 150, 
84 SH 613. 

Iowa.—State v. 
393, 48 NW 918. 

Mich.—Peo. v. Hubbard, 92 Mich. 
322, 52 NW 729. 

Mo.—State v. Walker, 232 Mo, 252, 
134 SW 516. 

N. C.—State v. Kincaid, 142 N. C. 
657, 55 SE 647. 


Oh.—EHasely v. State, 
Ct. 568. 

Okl.—Harvey v. Terr., 11 Okl. 156, 
65 P 837. 

S. D.—State v. King, 9 S. D. 628, 70 
NW 1046. j 

Tex.—Bishop v. State, 65 Tex. Cr. 
484, 144 SW 278; Howe v. State, 51 
Tex, Cr. 174, 102 SW 409. 


Wash.—State v. Jones, 
588, 142 P 35. 


[a] Thus on a prosecution for se- 
duction under promise of marriage: 
(1) A letter from accused to the pros- 
ecutrix, beginning, ‘““My dear, beloved 
friend Mary,’ was relevant evidence, 
as showing the sentiment and feelings 


154 Ark. 


Mackey, 82 Iowa 


29 Oh. Cir. 


80 Wash. 
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of defendant toward prosecutrix. 
Peo. v. Goodwin, 132 Cal. 368, 64 P 
561. (2) Evidence is admissible of 
the relations openly entertained be- 
tween defendant and prosecutrix aft- 
er the alleged seduction, and that 
they were kindly and intimate. Peo. 
v. Hubbard, 92 Mich. 322, 52 NW 729. 


43. Thorne v. State, 21 Ala. A. 57, 
105 S 709. 


[a] Thus evidence that prosecu- 
trix was about eighteen years of age, 
that she was usually alone during 
mornings, that her father did not 
stay at home during day, that her 
brother was away from home during 
day, was relevant as showing condi- 
tion, Surroundings, and opportunity 
for courtship and intercourse, free 
from interference by natural guard- 
ians. Thorne v. State, 21 Ala. A. 57, 
105 S 709 [certiorari den 213 Ala. 551, 
105 S 711). 


44. Ala—Whatley v. State, 144 
Ala. 68, 39 S 1014; Weaver v. State, 
142 Ala. 33, 39 S 341; Suther v. State, 
118 Ala. 88, 24 S 43; Herring v. State, 
14 ‘Ala. AS 93,71 S974; Watts: v. 
State, 8 Ala. A. 264, 63 S 18. 


Ark.—Jackson v. State, 
119, 241 SW 862. 


D. C.—Bray v. U. S., 39 App. 600. 


Ga.—Wood vy. State, 48 Ga. 192, 15 
AmR 664; Boyett v. State, 16 Ga. A. 
150, 84 SE 613. 


Iowa.—State v. Weaver, 198 Iowa 
1048, 200 NW 705; State v. Mackey, 
82 Iowa 393, 48 NW 918; State v. Cur- 
ran, 51 Iowa 112, 49 NW 1006. 


Mich.—Peo. v. Hubbard, 92 Mich. 
322, 52 NW 729; “Peo. v. Gibbs, 70 
Mich. 425, 38 NW 257. 


Mo.—State v. Walker, 232 Mo. 252, 
134 SW 516. 


Tex.—Faulkner v. State, 53 Tex. Cr. 
258, 109 SW 199. 3 


[a] Evidence held admissible.— 
(1) Testimony as to whether or not 
accused was making love to prosecu- 
trix; and also how long accused “kept 
company” with prosecutrix. What- 
ley v. State, 144 Ala. 68, 39 S 1014. 
(2) Testimony of prosecutrix as to 
kisses and caresses by accused. Bray 
Vi, Us1555395 App: CDA Cc.) 600 IC) 
Testimony of prosecutrix in response 
to a question whether accused in his 
actions toward her appeared “affec- 
tionate or loving, kind, and true, as a 
true lover should’ was admissible 
Faulkner v. State, 53 Tex. Cr. 258, 109 
Sw 19°. But see State v. Brown, 86 
Iowa 121, 53 NW 92 (testimony of the 
prosecutrix that accused treated her 
“very affectionately” is inadmissible 
as stating a conclusion). (4) Testi- 
mony of prosecutrix that while she 
on all @ccasions resisted accused’s ef- 
forts, she did on the last occasion 
yield, and that on this occasion he 
promised to buy her a dress, and final- 
ly accomplished the crime, and her 
testimony as to whether he had, be- 
fore that occasion, made her any pres- 


154 Ark. 


.. +” oe 
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and careless behavior of the prosecutrix while in 
company with such persons and himself.** 

[§ 207] e. Personal Relations; 
Intercourse—(1) Between Accused and Prosecutrix. 
Evidence is admissible to show the personal re- 
lations of accused and prosecutrix,*? and the con- 
ditions, surroundings, and opportunities of the par- 
ties for courtship and sexual intercourse.*? Evidence 
of their conduct and declarations before,** at the 
time of,*® and subsequent to*® the alleged seduc- 
tion, including letters,*7 acknowledging the wrong 


Opportunity for 


ents, or attempted to overcome her 
by force. Peo. v. Gibbs, 70 Mich. 425, 
38 NW 257. (5) Testimony of prose- 
cutrix’s brother that he heard ac- 
cused tell her that he loved her is as 
corroborating her testimony to the 
same effect, and as justifying the in- 
ference that accused was leading 
prosecutrix to believe that he was go- 
ing to marry her. Weaver v. State, 
142 Ala. 33, 39 S 341. (6) Testimony 
prosecutrix’s mother that accused 
visited her daughter, and that she 
had seen her wearing the ring, which 
accused admitted having given her, 
and as to what accused had said 
to the mother about his engagement 
to the daughter. Watts v. State, 8 
Ala. A. 264,63 S18. (7) The fact that 
accused gave presents to prosecutrix 
prior to the alleged sexual inter- 
ae Suther v. State, 118 Ala. 88, 
4 


[b] Cross-examination of prosecu- 
trix. Accused eannot complain of a 
refusal to permit the prosecutrix to 
answer, on cross-examination, wheth- 
er she ever thought,-from his words 
and conduct prior to her alleged se- 
duction, that he ‘desired to have con- 
nection with her, where he was per- 
mitted to inquire of her what his ob- 
ject and purpose where in going with 
her. pale v. Reilly, 104 Iowa 13, 73 

356. 


Brand v. State, 13 Ala. A. 390, 
69 S 379; Wood v. State, 48 Ga. 192, 
15 AmR 664; Boyett v. State, 16 Ga. 
A. 150, 84 SE 613; State v. Curran, 51 
Iowa 112, 49 NW 1006. 


46. Ala.—Weaver v. State, 142 Ala. 
33, 39 S 341; Owens v. State, 19 Ala. 
A. 621, 99 S 774; Watts v. State, 8 
Ala. A. 264, 63 S 18. 


Ark.—Jones v. State, 166 Ark. 324, 
266 SW 262. 


Ga.—Wood v. State, 48 Ga. 192, 15 
AmR 664.” 


Iowa.—State v. Mackey, 82 Iowa 
393, 48 NW 918; State v. Curran, 51 
Iowa 112, 49 NW 1006. 


Mich.—Peo. v. Hubbard, 92 Mich. 
322, 52 NW 729. 


N. C.—State v. Kincaid, 142 
657, 55 SE 647. 


Okl.—Harvey v. Terr., 11 Okl. 156, 
65 P 8387. 


[a] Thus the actions, conduct, 
promises, attentions, and letters of 
the accused to and toward the prose- 
cutrix after the date of the alleged 
seduction are competent to be shown 
in evidence in actions for seduction, 
for the purpose of corroborating the 
testimony of the prosecutrix as to 
the promise of marriage. Harvey v. 
Terr., 11 Ok s1565 6b) ne 837s 


47. Ala.—Weaver v. State, 142 Ala. 
33, 39 S 341; Herring v. State, 14 Ala. 
A. 93, 71 S 974. 


Ark.—Jackson y. State, 154 Ark. 
119, 241 SW 862. 


Cal.—Peo. v. Goodwin, 132 Cal. 368, 


N.@2 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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done,*® referring to the promise to marry,*® or sug- 
gesting the breaking off of illicit relations,®® is ad- 
missible. 


Subsequent to alleged seduction. Evidence of the 
appearance and conduct of the parties on the day 
following that of the alleged seduction is admissi- 
ble. It has also been held that it is competent for 
the prosecution to show other acts of intercourse 
between accused and the prosecutrix since the date 
of the act alleged,®? but there is authority to the 
contrary.°° 


[§ 208] (2) Between Accused and Prosecutrix’s 
Family. It is also proper to show the relations be- 
tween accused and the prosecutrix’s family.°*+* 


[§ 209] (3) Between Prosecutrix and Other Men. 
Where the evidence relied on to corroborate the tes- 
timony of prosecutrix consisted largely of evidence 
that accused, by visiting her at home and aeccom- 
panying her to church, had opportunities for com- 
mitting the crime, it has been held error to exclude 
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evidence that at the same time she was. receiving 
similar attentions from another man.°> But wheth- 
er the prosecutrix had other men come to see her 
after the alleged seduction under promise of mar- 
riage has been held immaterial,®* and it is generally 
immaterial that she kept company with another 
prior to her keeping company with accused,*‘ or 
carried on a correspondence with a man other than 
accused after the alleged seduction, the record dis- 
closing nothing in the letters tending to discredit 
the testimony of prosecutrix.°* It is not error to 
refuse to allow the prosecutrix to be asked on cross- 
examination whether she had not, in a conversation 
with one of her lady friends, compared accused’s 
picture with that of another man, and said that she 
thought the latter’s picture the nicer.°® 


[§ 210] f. The Seduction—(1) In General. Ac- 


cording to the weight of authority the prosecutrix 


may testify to the motive which induced her to sub- 
mit to intercourse with defendant,®° although there 


(2) | fullest investigation into their sub- 


64 P 561. er v. State, 142 Ala. 33, 39 S 341. 
He Sere ta v. Bell, 79 Iowa 117, ctiemclinc meio tomenet 


Mo.—State v. Walker, 232 Mo. 252, 
134 SW 516. 


2 ened Vir Lerr:; 
65 P 8 


Ss. D.—State v. King, 9 S. D. 628, 70 
NW 1046 


[a] Rule applied: (1) To letters 
containing terms of affection and en- 
dearment, written by the accused to 
prosecutrix from two or three years 
before the alleged offense and while 
accused was keeping company with 
the prosecutrix, as tending to prove 
the love existing between the prose- 
cutrix and defendant, which might 
subsequently be a basis for their en- 
gagement to marry. Jackson v. State, 
154 Ark. 119, 241 SW 862. (2) To 
letters, purporting to be from defend- 
ant, tending to show the relation be- 
tween defendant and the prosecutrix, 
where the prosecutrix and another 
witness testified that they were in de- 
fendant’s handwriting, and a third 
witness testified to having carried let- 
ters from defendant to prosecutrix, 
and answers from her to him. State 
v. Bell, 79 Iowa 117, 44 NW 244. (3) 
To an unsigned typewritten letter, in- 
elosed in an envelope, addressed to 
the prosecutrix, and postmarked at a 
place where defendant was then stay- 
ing, asking prosecutrix to go to that 
place, and be treated by a physician, it 
appearing that she was then pregnant, 
that defendant had previously given 
her medicine to relieve her, that she 
told no one except him of her condi- 
tion, and that, when she complied 
with the request in said letter, she 
was taken in charge by an intimate 
friend of defendant. State v. King, 
9 S. D. 628, 70 NW 1046. 


48. Weaver v. State, 142 Ala. 33, 39 


1 Okl. 156, 


S 341; State v. Bennett, 137 Iowa 427, 
110 NW 150. 
{a] Thus, (1) where prosecutrix 


testified that she knew defendant’s 
handwriting, and that she had re- 
ceived certain letters from him 
through usual channels and knew 
them to be from defendant, and the 
contents of the letters tended to show 
the relations that existed between 
prosecutrix and defendant, and con- 
tained acknowledgments on his part 
that he had done wrong, and allusions 
to his previous promise to marry her, 
they were admissible, although writ- 
ten after the act of seduction. Weay- 


Testimony of the prosecutrix that 
in regard to 
breaking off illicit relations previous- 
ly existing between them was admis- 
sible in connection with a letter from 
defendant, introduced in evidence, in 
which he stated he was ashamed of 
his conduct and promised to quit it 
once and forall. State v. Bennett, 137 
Iowa 427, 110 NW 150. 


49. Weaver v. State, 142 Ala. 33, 
39 S 341. 


50. State v. Bennett, 137 Iowa 427, 
110 NW 150. 


51. Lewis v. Peo., 37 Mich. 518. 


[a] Reason for rule.—‘Proper in- 
quiry of that kind was relevant to as- 
certain or help ascertain whether the 
submission of the prosecutrix had 


been brought about by seductive 
means.” Lewis v. Peo., 37 Mich. 518, 
520. 

52. Cal.—Peo. v. Vitre, 54 Cal. A. 


201, 201 P 610. 


Iowa.—State v. Davis, 193 Iowa 651, 
187 NW 692. 


N. C.—State v. Robertson, 121 N. C. 
551, 28 SH 59. 


Be ne eaee ee. v. State, 29 Oh. Cir. Ct. 


Tex.—Moss v. State, 96 Tex. Cr. 
198, 256 SW 916; Walls v. State, 69 
Tex: Cre 317, 153. SW 130% *Bishop>v. 
State, 65 Tex. Cr. 484, 144 SW 278; 
Murphy v. State, 65 Tex. Cr. 55, 143 
SW 616; Thacker v. State, 62 Tex. Cr. 
294, 136 SW 1095; Hinman v. State, 
59 Tex. Cr. 29, 127 SW 221. 


Wash.—State v. Jones, 
588, 142 P 35. 


[a] Thus, (1) acts of intercourse 
after that relied on may be considered 
in determining defendant’s guilt, in 
the absence of testimony that prose- 
cutrix’s consent to the first act was 
not based on defendant’s promise of 
marriage. Moss v. State, 96 Tex. Cr. 
198, 256 SW 916. (2) Where the evi- 
dence showed that the prosecutrix at 
the time she yielded to defendant was 
a child a few days past the age of 
fourteen, and of weak mental develop- 
ment; that before the first act of in- 
tercourse defendant, who was a man 
of thirty-five, not only promised to 
marry her, but stated to her that 
many other young girls in the neigh- 
borhood were in the habit of engaging 
in sexual intercourse, it was error for 
the court to refuse to permit the 


80 Wash. 


sequent relations with a view of show- 
ing whether defendant entered into 
such contract of marriage in good 
faith at the time, or merely to gratify 
his lust. State v. Mackey, 82 Iowa 393, 
48 NW 918. (3) Where, prosecutrix 
testified that a child was born to her 
March 7, 1907, that the first act of 
intercourse with accused occurred 
in April or May, 1906, and that she 
had never had intercourse with any 
other man, it was proper to permit 
her to testify that she and accused 
had other acts of intercourse after 
the alleged seduction in explanation 
of her testimony of the birth of a 
child. Hinman v. State, 59 Tex. Cr. 
29,127 oS W. 2218 


53.. Pope v. State, 137 Ala. 56, 34S 
840; Durell v. State, 23 Ala. A. 307, 
124 S 665; McMahan v. State, 21 Ala. 
A. 522, 109 S 553; Owens v. State, 19 
Ala. A. 621, 99 S 774; Maske v. State, 
19 Ala. A. 75, 95 S 204; Davis v. State, 
18 Ala. A. 482, 93 S 269; Ferguson v. 
aay 71 Miss. 805, 15 S 66, 42 AmSR 


54. Howe v. State, 51 Tex. Cr. 174, 
102 SW 409. 


[a] Thus the admission of the tes- 
timony of prosecutrix’s mother that 
she welcomed accused to her home, 
and that he was treated well, was 
proper. Howe v. State, 51 Tex. Cr. 
174, 102 SW 409. 


55. State v. Brown, 86 Iowa 121, 53 
NW 92. 


56. Peo. v. Tibbs, 143 Cal. 100, 76 
P 904. 


57. SO v. Wickliff, 95 Iowa 386,, 
64 NW 282. 


[a] Thus, refusal to allow accused 
to ask prosecutrix the questions: 
“You kept company with Clayton 
Jones prior to your keeping company 
with [defendant], didn’t you?” and 
“When did you cease keeping com- 
pany with Clayton Jones, if you ever 
did?” was held proper, in the ab- 
sence of any disclosure of the purpose 
of the inquiry. State v. Wickliff, 95 
Iowa 386, 64 NW 282. 


58. State v. Davis, 193 Iowa 651, 
187 NW 692. 


59. State v. Curran, 51 Iowa 112 
49 NW 1006. 


60. Ga.—Washington y. 
Ga. 423, 52 SE 910. 


Iowa.—State v. Bennett, 137 Iowa 
427, 110 NW 150. 


State, 124 


70° (57, CoJ.] 
is authority to the contrary.*°t She may testify that 
she felt an affection for aceused and was willing to 
become his wife.®? It is proper to admit evidence 
by the mother of prosecutrix that the daughter had 
told her of the seduction and the promise of mar- 
riage.°? Evidence of a promise by accused. that 
if prosecutrix would yield to him that time he would 
not make such a request again is admissible.** 
Where the prosecutrix has testified that accused had 
told her that certain other girls allowed such lib- 
erties, it was proper to ask their names, as evidence 
bearing on the means used in effecting the seduc- 
tion.®® Admissions of accused may be competent 
to show that the seduction was accomplished by the 
use of seductive arts;°® but conversations with ac- 
cused having no relevancy to the alleged seduction 


SEDUCTION 


[§§ 210-212 


to ask accused “what his object was in going to see 
the girl if it was not for the purpose of marrying 
her,” was not error, accused having testified to re- 
peated visits and attentions to her, that he had taken 
her among respectable people and to parties and 
other places, but had never promised or intended 
to marry her.*° Accused may introduce evidence to 
rebut evidence on the part of the prosecution tend- 
ing to prove a promise of marriage.’+ Evidence of 
accused’s good faith in promising to marry the pros- 
ecutrix has been held inadmissible;7? but where the 
statute provides for a stay of prosecution upon an 
offer of marriage made in good faith,’* it is com- 
petent for the state to show that the prosecutrix was 
mentally incompetent to accept a proposal and that 
the offer was not made in good faith.*4 


are of course inadmissible.** 


[§ 211] (2) Promise of Marriage®*—(a) In Gen- . 
In a prosecution for seduction under promise 
of marriage, a conversation between prosecutrix and 
accused in reference to a previous marriage and di- 
voree of accused is admissible.°® Permitting a juror 


eral. 


Mich.—Peo. v. Jensen, 66 Mich. 711, 
33 NW 811. 


Minn.—State v. Brinkhaus, 34 Minn. 
285, 25 NW 642. 


Miss.—Ferguson v. State, 71 Miss. 
805, 15 S 66, 42 AmSR 492. 


as Y.--Armstrong vy. Peo., 70 N. Y. 
38. 


N. C.—State v. Raynor, 145 N. C. 
472, 59 SE 344; State v. Whitley, 141 
IN. C2"823, 53 SH 820. 


Tex.—Browning v. State, 64 Tex. 
Cr, 148, 142 SW 1; Faulkner v. State, 
De ebex. Cr, 258; 109 Siw, 1:99: 


{a] By reason of love.—Washing- 
ton v. State, 124 Ga. 423, 52 SE 910. 


[b] By reason of accused’s prom- 
ises.—State v. Bennett, 137 Iowa 427, 
110 NW 150. 


[c] By reason of marriage prom- 
ise.—(1) In a prosecution for seduc- 
tion under promise of marriage, the 
testimony of prosecutrix that she 
yielded on ‘defendant’s promise of 
marriage is competent. State v. Ray- 
nor, 145 N. C. 472, 59 SH 344. (2) It 
was proper to ask the prosecutrix 
on direct examination whether she 
believed at the time that defendant 
and she were to become man and wife 
the following spring, whether the day 
of their marriage had been fixed, and 
whether the time was fixed according 
to his or her suggestions. Faulkner 
vy. State, 53 Tex. Cr. 258, 109 SW 199. 


61. Anderson vy. State, 104 Ala. 83, 
16 S 108; Wilson v. State, 73 Ala. 
527. 

[a] Facts should be stated (1) 


and the jury left to infer from them 
whether the prosecutrix was seduced 
by the alleged acts or conduct of ac- 
cused. Anderson v. State, 104 Ala. 83, 
16S 108. (2) Her motive is a matter 
of inference or deduction to be drawn 
by the jury, from facts and circum- 
stances proved or presumed, and not 
_a fact to which a witness may testify. 
Wilson v. State, 73 Ala, 527. 


62. State v. Burns, 119 Iowa 663, 
94 NW 238. 


63. State v. Whitley, 141 N. C. 823, 
53 SE 820. 


64. McTyier v. State, 91 Ga. 254, 
18 SE 140. 


65. Lewis v. Peo., 37 Mich. 518. 


[§ 212] (b) Dependent on Time of Promise—aa 


rere State v. Hill, 91 Mo. 423, 4 SW 
‘ 

CTP Bray, VerUe us SOLA DD.5 CDC.) 
600. 

{a] Thus (1) testimony by the 


prosecutrix’s mother concerning a 
conversation between her and accused 
as to the whereabouts of her daugh- 
ter, wherein she threatened him with 
arrest for kidnapping, having no 
relevancy to a seduction which oc- 
curred more than a year before and 
containing no admission of a fact 
relevant thereto, is incompetent to es- 
tablish the seduction. Bray v. U. S., 
389 App. (D. C.) 600. (2) Testimony 
by the prosecutrix and her mother 
as to a visit by them to accused in 
his office, where they found him in a 
compromising situation with another 
woman, and as to the conversation be- 
tween them and accused at that time 
wherein the prosecutrix referred to 
the fact that she was then pregnant 
and had suffered two abortions at the 
procurement of accused, is not com- 
petent evidence to prove seduction, 
and should be excluded as calculated 
to excite the prejudice of the jury and 
prevent an impartial trial. Bray v. 
U. S., supra. 


68. Resemblance of child to ac- 
cused see infra § 218. 


69. Whatley v. State, 144 Ala. 68, 
39 S 1014. 

70. State v. Sharp, 132 Mo. 165, 33 
SW 795. 

71. Babers v. State, 164 Ark. 381, 
261 SW 919; Stinehouse v. State, 47 


Ind. 17; State v. Brown, 86 Iowa 121, 
53 NW 92; State v. Holter, 32 S. D. 
43, 142 NW 657, 46 LRANS 376, Ann 
Cas1916A 193. 


[a] Rule applied.—(1) A _ state- 
ment of prosecutrix to accused’s wit- 
ness, that she was to be married to 
W in about three weeks, was admis- 
sible, as tending to show she was not 
engaged to defendant when she be- 
came pregnant, but to W thus meet- 
ing the necessary part of the state’s 
ease, that her consent’ to intercourse 
was induced by a false express prom- 
ise of marriage. Babers v. State, 164 
Ark. 381, 261 SW 919. (2) Where 
prosecutrix on cross-examination de- 
nied receiving attentions from a third 
person while she claimed accused 
visited her, refusal to permit accused 
to show that during the period a third 


At or Before Seduction. 
for the crime of seduction may introduce any com- 
petent evidence to prove or tending to prove a prom- 
ise by accused to marry prosecutrix at or before the 
time of the alleged seduction,*® including declara- 


The state in a prosecution 


person visited prosecutrix at her fa- 
ther’s house and took her to enter- 
tainments, that she was out with him 
alone, and had asked him to take her 
to a dance, was erroneous. State v. 
Holter, 32 S. D. 48, 142 NW 657, 46 
LRANS 376, AnnCas1916A 193, 30 S. 
D. 353, 188 NW 953. (3) Where it is 
claimed that seduction was accom- 
plished by means of a promise of 
marriage, accused should be allowed 
to testify that he was engaged to be 
married to a third person at the time 
of the alleged seduction, and that 
prosecutrix had knowledge of the 
fact. State v. Brown, 86 Iowa 121, 
53 NW 92. (4) Witnesses who testi- 
fied on behalf of the prosecution that 
accused “kept company” with the 
prosecutrix, and that the two walked 
and rode together a few times, might 
be asked on cross-examination ques- 
tions for the purpose of proving that 
at the same time other men kept com- 
pany with her in like manner, as this 
properly tended to weaken the impli- 
cation of a promise of marriage ‘other- 
wise arising from the direct testi- 
mony: Stinehouse v. State, 47 Ind. 


72. State v. Bradenburg, 118 Mo. 
181, 28 SW 1080, 40 AmSR 362. 


73. See supra § 171. 


74 State v. Storrs, 112 Wash. 675, 
192 P 984, 197 P 17. 


{a] Thus where seduced female 
was confined as a criminally insane 
person as the result of her prosecu- 
tion for murder of defendant’s wife, 
and where defendant, during the trial, 
offered to marry her, and stated that 
proposal was made in good faith, in 
order to procure stay of prosecution 
under Rem. Code (1915) § 2441, the 
admission in evidence of a certified 
copy of the information charging se- 
duced female with the murder of de- 
fendant’s wife, and the verdict of the 
jury at that trial and judgment, com- 
mitting her as a criminally insane 
person to the penitentiary, it was 
held proper to prove that she was not 
competent to accept a proposal, and 
that defendant’s proposal was not 
made in good faith. State v. Storrs, 
112 Wash. 675, 192 P 984 [aff reh 112 
Wash. 675; 197 Reis 


75. Ala.—Bracken v. State, 111 
Ala. 68, 20 S 636, 56 AmSR 23; 
Munkers v. State, 87 Ala. 94, 6 S 357, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tions and admissions of accused.7® 
two of accused’s brothers had married two sisters 
of plaintiff has been held admissible as having some 
tendency to prove the probability of a promise of 
The prosecutrix cannot testify that she 
informed others, in accused’s absence, of his prom- 
ise to marry her;7§ but declarations of the prose- 
euting witness to “other parties that she and accused 
were going to be married have been held competent 
to corroborate her testimony as to the promise of 
marriage,*® although there is authority to the con- 


marriage.*? 


trary.°° 
Purchase and delivery of ring. 


admissible.8? 


Loss of engagement ring. Permitting 


Ark.—Greathouse v. State, 166 Ark. 
206, 265 SW 950. 


D. C.—Bray v. U. S., 39 App. 600. 


Ga.—McTyier v. State, 91 Ga, 254, 
18 SE 140. 


Miss.—Webb v. State, 21 S 133. 


mo, Shae v. Sharp, 132 Mo. 165, 33 
-SW 7 


ee v. Meister, 
120 P 406. 


Ss. C.—State v. Griffin, 106 S. C. 288, 
91 SE 318. 


Tex.—Faulkner v. State, 53 Tex. Cr. 
258, 109 SW 199; Snodgrass v. State, 
36 ‘Tex. Cr, 207, 36 SW 477. 


fa] Thus (1) where prosecutrix 
testified as to the existence of an en- 
gagement between her and accused at 
the time of the seduction, evidence as 
to a former engagement between 
them, which had been broken before 
the alleged seduction took place, is 
admissible. Faulkner v. State, 53 Tex. 
Cr. 258, 109 SW 199. (2) Testimony 
of the mother of the prosecutrix that 
she had overheard a certain conversa- 
tion between accused and _ prose- 
cutrix was admissible in corroboration 
of the testimony of the prosecutrix 
as to the engagement to marry, and to 
show the terms upon which defendant 
was admitted to the house. Snod- 
grass v. State, 36 Tex. Cr. 207, 36 SW 
477. 


60 Or. 469, 


{[b] Evidence held inadmissible.— 
(1) Testimony of the mother of prose- 
eutrix that from the attention paid 
her daughter by accused she regarded 
him as her future son-in-law is in- 
competent to show that the crime was 
committed under promise of mar- 
riage. Snodgrass v. State, (Tex. Cr.) 
31 SW 366. (2) It is error to permit 
prosecutrix to state that she had told 
others of her engagement to marry 
accused, although she is not permit- 
ted to name the persons informed 
thereof. Harvey v. State, (Tex. Cr.) 
53 SW 102. 


76. Ala.—Ex p. State, 208 Ala. 68, 
93 S 599; Bracken v. State, 111 Ala. 
68, 20 S "636, 56 AmSR 23; Munkers 
v. State, 87 Ala. 94,65 3575 Johns v. 
State, 20 Ala. A. 299, 101 S 772. 


Ark.—Greathouse v. State, 166 Ark. 

206, 263 SW 950. 

IDs @.— Braye ve, U. S., 09 App. 600. 

Ga.—McTyier v. State, 91 Ga. 254, 
18 SE 140. 

Miss.—Webb v. State, 21 S 133. 

Or.—State v. Meister, 60 Or. 469, 
120 P 406. 


Ss. ie pate v. Griffin, 106 S. C. 283, 
91 SE 31 


Evidence that one 
employed at a store where accused purchased a ring 
delivered a ring box to prosecutrix has been held 
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to testify that the engagement ring given her by ac- 
cused had been taken, in her absence, from where 
she kept it, was not error.*? 


[§ 213] bb. After Alleged Seduction. 
promise of marriage must have been made before 
or at the time of the seduction to constitute an ele- 
ment of the offense,** ordinarily evidence of a prom- 
ise or offer of marriage made after the alleged se- 
duction is admissible;** but it has been held that 
evidence of an offer to marry prosecutrix after she 
became pregnant, may be considered so far as it 


Since the 


tends to show that the intercourse was obtained un- 


der promise of marriage*® or by means of words or 
acts which led prosecutrix to believe that he would 
marry her,*® or to corroborate the testimony of pros- 


ecutrix as to the prior promise of marriage’? and 


prosecutrix 


Tex.—Bronikowski v. State, 100 


Tex. Cr. 600, 272 SW 200. 


[a] Thus (1) evidence of declara- 
tions of accused, about the time of 
the alleged seduction, of an intention 
to marry the prosecutrix, is properly 
admitted. Munkers v. State, 87 Ala. 
94, 6 S 857. (2) Evidence that ac- 
cused courted the prosecuting wit- 
ness a number of months, that during 
that time she kept company with no 
other man, that when her father 
charged him with the offense he 
promised to make it right in a few 
weeks, that accused was attending 
court as a witness on the trial of his 
brother for larceny when the father 
charged him with the offense, that he 
immediately fled the country without 
waiting for the trial, and that after 
his return, when he was told that it 
was his duty to marry the witness if 
he had promised to, he did not deny 
the promise, but hung his head, is ad- 
missible to corroborate the testimony 
of the prosecuting witness as to his 
promise to marry. Nichols v. State, 
92 Ark, 421, 122 SW 1003. (3) Letter 
from accused to prosecutrix stating 
that he was willing to “do the right 
thing,” but was broke, and asking 
her to send him fifty dollars, and meet 
him at a certain place, and that they 
would be quietly married there, is 
admissible in evidence to show a 
promise to marry. State v. Meister, 
60 Or. 469, 120 P 406. (4) Letters 
containing words of endearment are 
admissible to corroborate the testi- 
mony of prosecutrix as to a promise 
of marriage, though the letters con- 
tained no language indicating such a 
promise. Ex p. State ex rel. Atty. 
Gen., 208 Ala. 68, 98 S 599. (5) Let- 
ters of the defendant to the prosecu- 
trix, beginning “Dear Sweetheart,” 
‘Dear Girl,’’ etc., tending to prove 
that a close and affectionate relation 
existed between them, competent in 
corroboration of her testimony as to 
promise of marriage. Oakes v. State, 
135 Ark, 221, 205 SW 305. (6) On in- 
dictment for seduction by persuasion 
and promise of marriage, promises of 
marriage made and letters written by 
accused to the woman after the se- 
duction, but pending the marriage en- 
gagement, are admissible. McTyier 
v. State, 91 Ga. 254, 18 SE 140. (7) 
Testimony of brother of prosecutrix 
as to accused’s voluntary admission 
to him that accused and witness’ sis- 
ter were going to get married is prop- 
erly received as corroborating prose- 
cutrix on question of accused’s prom- 
ise of marriage. Johns v. State, 20 
Ala. A. 299, 101 S 772 [certiorari den 
Ex p. Johns, 212 Ala. 125, 101 S 774]. 
(8) Where the evidence shows that 
accused was in love with prosecutrix, 
that her father was opposed to him 


and objected to his coming to the 
house to see her, that accused had re- 
quested a third person to bring prose- 
cutrix to a town, and that he intended 
to marry her, statements by accused 
that he was responsible for prosecu- 
trix’s pregnancy, and that he contem- 
plated stealing a girl, are admissible 
to corroborate the proof of an engage- 
ment to marry. Hinman vy. State, 59 
Mex, Cr. 29; 127 «SW 221.) (9) -Wihere 
the sexual intercourse occurred in 
1895, letters from accused to prosecu- 
trix, written in 1892, acknowledging 
an engagement between them, from 
which time until 1895 accused con-~ 
tinually visited her, were held admis- 
sible to prove the promise of mar- 
(Miss.) 21 S 


riage. Webb v. State, 
133. 

77. Holland v. State, 11 Ala. A. 
134, 66 S 126. 

{a] Reason for rule.—“The proba- 


bility of there having been an engage- 
ment of marriage between them 
would be greater if their respective 
stations in life were similar than it 
would be if there was a wide differ- 
ence between them in this respect.” 
Holland v. State, 11 Ala. A. 134, 140, 
66 S 126. 


78. State v. Sortviet, 100 Minn. 12, 
110 NW 100. 

79, State v. Fulcher, 176. N.C: 
724 297 USE 25. 1Staite, wa ace 59 
N. C. 462, 74 SE 1018. 

80. Bethel v. See 162 Ark. 76, 


257 SW 740, 31 ALR 402 


81. Knight v. State, 
541, 144 SW 967. 

82. Watts v. State, 8 Ala. A. 264, 
Gos as. 

83. See supra § 156. 

84 Smith v. State, 107 Ala. 139, 
18 S 306; Dalton v. Com., 226 Ky. 
127, 10 SW (2d) 609; State v. Teeter, 
239 Mo. 475, 144 SW 445; State v. 
Eisenhour, 132 Mo. 140, 33 SW 785. 


85. 
562, 
86. 


87. 
573, 


64 Tex. Cri 


State v. Bauerkemper, 95 lowa 
64 NW 609. 


State v. Bauerkemper, supra. 


State v. Whitworth, 126 Mo. 
29! SW 595; ~Harvey v.. Terr, 
id OKI 1565 65) Pe S37 


[a] Thus it was not error to per- 
mit the father of the prosecutrix 
to testify that accused asked him 
for the prosecutrix at a time sub- 
sequent to the alleged illicit inter- 
course, aS such evidence was com- 
petent for the purpose of corrobo- 
rating the female as to the previ- 
ous promise of marriage. Harvey v. 
Terris Okly 156465) Pes3iit. 


12° [57 C.S.] 
as tending to prove the sexual intercourse.8§ Evi- 
dence of renewals of the marriage promise is inad- 
missible.8° 


[§ 214] (c) Preparations for Wedding. As a cir- 
cumstance evidencing the existence of an engage- 
ment to marry it is competent for the state to prove 
that the prosecutrix made preparations for her mar- 
riage,®® and sent out invitations to the wedding.®? 
On the other hand evidence of preparations for the 
wedding occurring several months after the alleged 
seduction,®? or not shown to have been brought to 
the knowledge of accused have been excluded.?* 


Procurement of wedding dress. Prosecutrix®* or 
a seamstress®® may testify that she made or was 
making a wedding dress for the prosecutrix, but such 
seamstress has not been permitted to state what the 
prosecutrix told her the dress was made for.°® It 
may also be shown that accused accompanied the 
prosecutrix when she purchased a dress.°? 


[§ 215] (d) Refusal To Keep Marriage Prom- 
ise. While it has been held that evidence on the part 
of the prosecution that accused, subsequent to the 
seduction, had refused to marry the prosecutrix is 
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ol 


indictment was for seduction under promise to mar- 
ry,°® the state may show that accused did not marry 
the prosecutrix,’ or that he married another woman,” 
after he had been requested to keep his promise, 
as tending to corroborate evidence of such promise. 


Refusal of prosecutrix to marry accused may be 
admissible* on the question whether the woman was 
really seduced,‘ or for consideration in mitigation of 
punishment,® but not for the purpose of showing 
that there had been no promise of marriage;® and 
evidence of a refusal which occurred after the birth 
of a child has been held inadmissible.? 


[§ 216] g. Lllicit Sexual Intercourse.® As tending 
to show sexual intercourse between accused and 
prosecutrix,® the state may introduce evidence of 
declarations and admissions of aceused?® and that 
accused took care of prosecutrix when she gave birth 
to a child.1? 


[§ 217] h. Pregnancy and Birth and Paternity 
of Child—(1) In General. Except where the preg- 
nancy of or the birth of a child to proseeutrix was 
so remote as having occurred so long after the al- 
leged seduction that it could not have been the re- 


[§§ 213-217 


inadmissible,®® it has also been held that, where the 


88. State v. Whitworth, 126 Mo. 


5738, 29 SW 595. 


[a] Thus it was not error to ad- 
mit evidence that, after the prelim- 
inary trial, accused went to the home 
of prosecutrix and told her parents 
that he had come to marry her; 
that he would have married her, ac- 
cording to promise, except for out- 
side influence; and that he had con- 
cluded they would get married, and 
“drop the thing where it was.” State 
v. Whitworth, 126 Mo. 573, 29 SW 
595. 


Evidence to show intercourse see 
infra § 216. 


89. Jinks v. State, 114 Ga. 430, 
40 SE 320; Keller v. State, 102 Ga. 
506, 31 SEH 92; McTyier v. State, 
91 Ga. 254, 18 SE 140; State v. Kin- 
caid, 142 N. C. 657, 55 SE 647. 


[a] Thus testimony of the pros- 
ecutrix that accused, aS an excuse 
for not marrying her after pregnan- 
cy, said that he was in a mess with 
another girl, that he would stop with 
such other girl, and come as soon 
as he could, was admissible as show- 
ing declarations renewing the obli- 
gation to marry, although tending to 
show the commission of another of- 
fense. State v. Kincaid, 142 N. C. 
657, 55 SH 647. 


90. Sloan v. State, 
287, SW (598; . Jones v. State, 166 
Ark. 324, 266 SW 262; Parker v. 
State, 11 Ga. A. 251, 75 SE 487; Ice 
y. State, 84 Tex. Cr. 509, 208. SW 
343. 

Ol earker v. State; 11 Ga. A. 251, 
75 SE 437. 


92. Peo. 
Gomi. co. Olas 


93.) P60. Sv... "Libbs; supra; Hay v. 
State, 178 Ind. 478, 98 NE 712, Ann 
Gas1915C 135; State v. Lenihan, 88 
Iowa 670, 56 NW 292 [cit State v. 
Buxton, 89 Iowa 573, 57 NW 417]. 


172. Ark. -44, 


v. Tibbs, 143 Cal. 100, 


94. Jones v. State, 166 Ark. 324, 
266 SW 262. 

95. Sloan v. State, 172 Ark. 44, 
287 SW 598. 

96. Sloan v. State, 172 Ark. 44, 


sult thereof,!? 


287 SW 598. 

97. Jones v. State, 166 Ark. 324, 
266 SW 262. 

98. Cook v. Peo., 2 Thomps. & 


C. CN. Ys) 404;, Peo. v. Montijo, 8 


, Porto Rico 1. 


99. See supra §§ 166, 178. 
1. Merrell v. State, (Tex. Cr.) 70 
SW 979. 


a Peo. v. Lopez, 24 Porto Rico 


8. Ingram v. Com., 114 Ky. 726, 
71 SW 908, 24 KyL 1531; and cases 
infra notes 4, 


[a] Cross- onion of prose- 
eutrix.— Where on a prosecution for 
seduction under promise of marriage 
there was evidence that accused of- 
fered to marry prosecutrix after the 
alleged seduction, and that she saw 
her father and accused in consulta- 
tion with reference to the proposed 
marriage, it was held error’ to re- 
fuse to allow prosecutrix to testify 
on cross-examination as to a con- 
versation between herself and ac- 
cused immediately after the latter’s 
interview with the father, in which 
accused stated that he had told the 
father of the seduction, notwith- 
standing which he had 'refused his 
consent to the marriage, where it is 
sought to show that as a part of the 
conversation the prosecutrix refused 
to marry accused. Ingram v. Com., 


114, Ky. 726, 71 SW 908, 24 KyL 
Vio 

4 State v. Whalen, 98 Iowa 662, 
68 NW 554; State v. Thompson, 79 


Iowa 703, 45 NW 293. 


5. State v. Whalen, 98 Iowa 662, 
68 NW 554; State v. Thompson, 79 
Iowa 703, 45 NW 293. 


6. State v. Bauerkemper, 95 Iowa 
562, 64 NW 609. 


Wa , Simnith, Vc Staten lot. Ala. 139, 
18 S 306; State v. Dietrick, 51 Iowa 
467, 1 NW 732. 


[a] Thus evidence that prosecu- 
trix went to accused after the al- 
leged seduction and offered to com- 
promise if accused would pay her 
five hundred dollars, coupling her 


evidence that the prosecutrix became 


offer with a refusal to marry ac- 
cused, was inadmissible, since the 
transaction occurred after the seduc- 
tion. State v. Dietrick, 51 Iowa 467, 
1 NW 732. 


8. Admissibility of pregnancy and 
birth to show sexual intercourse see 
infra § 217 


9. As senidee of offense see su- 
pra § 167. 


10. State v. Hughes, 106 Iowa 125, 
76 NW 520, 68 AmSR 288; State 
v. Hill, 91 Mo. 423, 4 SW 121; Mer- 


rell v. State, (Tex. Cr.) 70 SW 979. 


[a] Thus (1) accused’s statement 
within a week after commission of 
the act, not having seen prosecutrix 
in the meantime, that he was go- 
ing to her house for sexual inter- 
course, was admissible in rebuttal in 
a prosecution for seduction, where 
he denied illicit connection, and al- 


so in corroboration of the prosecu- 
trix. State v. Hughes, 106 Iowa 125, 
76 NW 520, 68 AmSR 288. (2) Bv- 


idence that accused boasted to his 
friends that he had had illicit in- 
tercourse with the prosecuting wit- 
ness, was admissible as tending to 
show, not only an illicit connection, 
but also, in view of the circum- 
stances under which the admissions 
were made, the deceptive practices 
by which it was brought about. 
State v. Hill, 91 Mo. 423, 4 SW 121. 


‘ ate Peo. v. Barbosa, 34 Porto Rico 
06. 


12. Maloy v. State, (Ala. A.) 130 
S 902; McMahan vy. State, 21 Ala. 
A. 523, 109 S 553; Martin v. State, 


19 Ala. A. 251, 96 S 734; Maske vy. 


State, 19 Ala. A. 75, 95 S 204; Davis 
v. State, 18 Ala, A. 482, 93 S =269 
[cit Peo. v. Turton, 192° Mich: 331, 


158 NW 870; Peo. v. Kearney, 110 


N. Y. 188, 17 NE 736]. 


[a] Thus on a prosecution for se- 
duction alleged to have occurred on 
July 4, 1885, it was error to ad- 
mit, over objection, evidence of the 
birth of a full-grown child in Au- 
gust, 1886, thirteen months there- 
after, as it neither proved the se- 
duction alleged, nor that the prose- 
cutrix had intercourse with accused 


For later cases, developments and changes in the law see Annotations, same title and section number. 


dist) 


eI eet ee, ge 


§§ 217-218] 


pregnant?!* or gave birth to a child as the result of 
the alleged seduction,'* is admissible to show the 
fact of intercourse with someone,'® and to establish 
the corpus delicti,!® but not, it has been held, to 
show the seduction,!? or to show the connection of 
accused with the offense,!® except as tending to cor- 
roborate the testimony of prosecutrix.1® The record 
of a previous conviction of accused upon a charge 
against him by the prosecutrix for bastardy is not 
admissible.?° Evidence as to the disposition made 
of the child is properly exeluded.?! 


In corroboration of prosecutrix. The prosecutrix 
may testify that aceused was responsible for her 
pregnancy.?? Where corroboration is required?* evi- 
dence of pregnancy or birth of a child may be re- 
ceived as tending to corroborate the testimony of 
prosecutrix,** but not when a conviction may be had 
on the unsupported evidence of prosecutrix that the 
act of seduction was accomplished under a promise 


of marriage.?> Where accused admitted intercourse 
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with prosecutrix, but disclaimed responsibility for 


- her pregnancy, overruling an objection to a question 


as to dates of his several acts of intercourse was not 
error.°° 


Date of the birth,’ if within the period of normal 
gestation,”® is admissible to corroborate the prose- 
cutrix as to the sexual intercourse,?°® ‘the time of 
such intercourse, *® and as to a promise of mar- 
riage.*1 


Testimony of physician that his examination had 
disclosed pregnancy is admissible.*? Where prose- 
cutrix testified that while she knew there was some- 
thing the matter with her she did not know that she 
was pregnant until about the time her child was born, 
the court properly refused the testimony of physi- 
cians that it was impossible for a woman to carry a 
child to birth without knowing it.? 


[§ 218] (2) Paternity of Child. Except where it 
appears that the child was not the result of the al- 


on July 4, 1885, ae that the EAuea was See aa Armstrong v. Peo., 1 600. 
quent intercourse, from which, as al-|70 N. Y. 38. 18. State v. Re 4 v3 
F 3 ynard, 205 Iowa 220, 
ernie comme Naa: {laz—Cunningham v, State, 13/217 NW 812. 
‘| Ala. 51; Thorne v. State, Ala. i « 
Kearney, 110 N. Y. 188, 17 NE 736. 57, 105 S 709 [certiorari den sub nom. nag: See infra text and note 32 et 
[b] Not too remote.—In a pros- Ex p. Thorne, 213 Ala. 551,105 S 7 5 3 ; : 
ecution for seduction, alleged to have Cal.— Peo. v. Vitto, 54 Cal. A. 201, Seer ae v. Wenz, 41 Minn. 196, 42 
taken place in March, under prom- . 
: fe : : 201 P 610. 
ise of marriage, in which the state 21," Thomas v. State, 19° Ga. Ay 


claimed that the intimacy between 
accused and prosecutrix continued 
until June 12, or later, it was not 
error to admit evidence of the birth 
of a child February 28, following. 
State v. Wickliff, 95 Iowa 386, 64 
NW 282. 


13. Ala.—Shadix v. 
Ala, 516, 113 S 581. 


Cal.—Peo. v. Goodwin, 132 Cal. 368, 
64° P 561. 


Iowa.—State v. Hughes, 106 Iowa 
125, 76 NW 520, 68 AmSR 288. 


Mich.—Peo. v. Adams, 162 Mich. 
371, 127 NW 354. 


N. Y.—Armstrong v. Peo., 70 N. 
Woesowaeo. Vv. Orr, 92) "Hun. 199, 386 
NYS 398 [aff 149 N. Y. 616° mem, 
44 NE 1127 mem]. 


Porto Rico.—Peo. v. 
Porto Rico 410. 


Tex.—Knight v. State, 64 Tex. 541, 
144 SW 967; Merrell v. State, (Cr.) 
70 SW 979. 


See State v. Reed, 237 Mo. 224, 140 
SW 909 (dictum in rape case). 


[a] Thus (1) evidence of preg- 
nancy of the prosecutrix at the time 
of her death is admissible. Merrell 
Waustate. (ex, wor.) 70 S Wi 9092 4C2) 
It was not error to allow the prosecu- 
trix to testify that she got ina “fam- 
ily way” by accused two months aft- 
er the alleged seduction, as this evi- 
dence tended to show, in connection 
with evidence of her previous chas- 
tity, that she had been seduced prior 
to that time. Peo. v. Goodwin, 132 
Cal. 368, 64 P 561. (3) Testimony of 
the mother of the prosecutrix that 
she discovered her daughter’s preg- 
nancy about four weeks after the al- 
leged seduction is admissible, if ob- 
jection is made to the admissibility 
of the evidence only and not to the 
competency of the witness. State v. 
Hughes, 106 Iowa 125, 76 NW 520, 68 
AmSR 288. (4) Testimony of pros- 
ecutrix, an unmarried woman, that she 
was in the family way at the time of 
the trial, some seven months after 
the commission of the alleged offense, 


Brown, 216 


Lopez, 24 


Iowa.—State v. Davis, 193 Iowa 651, 
187 NW 692; State v. Nugent, 134 
Iowa 237, 111 NW 927; State v. Wick- 
liff, 95 Iowa 386, 64 NW 282; State 
v. Clemons, 78 Iowa 123, 42 NW 562. 


Mo.—State v. Reed, 237 Mo. 224, 140 
SW 909. 


Ok1.—Butts v. State, 12 Okl. Cr. 391, 
157 P 704. 


S. C.—-State v. Teal, 
95 SE 69. 


Tex.—Bishop. v. State, 65 Tex. Cr. 
484, 144 SW 278. 


Va.—Hausenfluck vy. Com., 
702, 8 SE 683. 


[a] Thus (1) evidence that the 
prosecutrix had given birth to a child 
was admissible, although accused was 
not immediately connected therewith 
in the evidence. Cunningham  v. 
State, 73. Ala. 51. (2)— Prosecutrix 
may testify that a child’ was born to 
her as a result of the act, to support 
her claim that accused committed the 
crime, and as to the date thereof. 
State v. Nugent, 134 lowa 237, 111 NW 
927. 


15. Ala.—Whatley v. State, 19 Ala. 
A. 282, 97 S 121 [rev sub nom. Ex p. 
State, 209 Ala. 5, 96 S 605]. 


Ga.—Parker v. State, 11 Ga. A. 251, 
75 SE 4387. 


Iowa.—State v. Davis, 193 Iowa 651, 
187 NW 692; State v. Wickliff, 95 
Iowa 386, 64 NW 282; State v. Clem- 
ons, 78 Iowa 123, 42 NW 562. \ 


S: D.—State v. Holter,:30,S; D. 353, 
138 NW 9538, 32 S. D. 43, 142 NW 657, 
46 LRANS 376, AnnCas1916A 193. 


Tex.—Stapp v. State, 65 Tex. Cr. 
331, 144 SW 941; Knight v. State, 64 
Tex. Cr. 541, 144 SW 967. 


té. Thorne v. State, 21 Ala. A. 57, 
105 S 709 [certiorari den sub nom. Ex 
Direlthornes 2s hAlas ool LOOMS Gail * 
State v. Reynard, 205 Iowa 220, 217 
NW 812; Butts v. State, 12 Okl. Cr. 
391, 157 P 704; Hausenfluck v. Com., 
85 Va. 702, 8 SH 683. 


7a LAs eel ass, 


108 S. C. 455, 


85 Va. 


39 App. (D. C.) 


104, 91 SE 247 [conforming to answers 
fe pert questions 146 Ga. 346, 91 SE 


22. Knight v. State, 


640° Rex ars 
541, 144 SW 967. ’ 


23. See infra § 237 et seq. 
24 Shadix v. Brown, 216 Ala. 516, 
113 °S 681; Thorne v. State, 21° Ala. A? 


57, 105 S 709 [certiorari den sub nom. 
Ex p. Thorne, 213 Ala. 551, 105 S 711]; 
State v. Clemons, 78 Iowa 123, 42 NW 


562; State v. Teal, 108 S. GC. 455, 95 
SE 69. 
25. Dalton v. Com., 226 Ky. 127, 10 


SW (2d) 609; Jordan v. Com., 180 Ky. 
379, 202 SW 896, 1 ALR 617. 


ee State v. Bobbitt, (Mo.) 270 SW 
27. See cases infra notes 29-31. 


But see Vallandingham vy. Com., 188 
Ky. 533, 222 SW 936 (in a prosecution 
for seduction under promise of mar- 
riage, prejudicial error was commit- 
ted in asking prosecutrix as to length 
of time after first gist cea that 
baby was born). 


28. Weight of inference arising 
blake period of gestation see infra § 
234. 


29. Thorne v. State, 21 Ala. A. 57, 
105 S 709 [certiorari den sub nom. Ex 
p. Thorne; 213 Ala. 551, 105 S) 711]; 


30. Whatley v. State, 144 Ala. 68, 
39 S 1014; State v. Clemons, 78 Iowa 
123, 42 NW 562. 


[a] Ordinary period of gestation 
may be shown as raising a slight in- 
ference as to the time when the child 
was begotten. State v. Richards, 72 
Iowa 17, 33 NW 342. 


31. Thorne v. State, 21 Ala. 57, 105 
S 709 [certiorari den sub nom. Ex p. 
Thorne, 213 Ala. 551, 105 S 711). 


32. Knight v: State, 64 Tex. Cr. 
541, 144 SW 967. 


83. Kerr v. U. S., 7 Ind. T. 486, 104 
SW 809 (Knowledge of such fact on 
part of prosecutrix being wholly im- 
vaaterial 


74 [57 C.J.] 


leged seduction,?+ the paternity of the child is a 
material and competent inquiry,*® as tending to show 
the fact of sexual intercourse with accused,*® or to 
corroborate the prosecutrix as to the time of the 
seduction.*” That accused is the father of the child 
may be shown by any competent evidence,** inelud- 
ing that of prosecutrix.*® On the other hand accused 
may introduce evidence tending to disprove his pa- 
ternity.*° 


Resemblance of the child*! to accused may be 
shown for some purposes,*? for the purpose of show- 
ing criminal intimacy,*® but not for the purpose of 
showing a promise of marriage.** 


{§ 219] i. Abortion or Attempt To Procure Abor- 
‘tion. Evidence that accused attempted to procure 
an abortion on the prosecutrix is admissible for some 
purposes,*® such as tending to corroborate the tes- 
timony of the prosecutrix as to the relations which 
existed between her and accused,*® as tending to 
show a promise of marriage,** carnal intercourse,*® 
and that he sought to prevent publicity of her con- 
dition which resulted from the seduction.t® But 


34 McMahan v. State, 21 Ala. A. 
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124 SW 766, 137 AmSR 87; 


[§§ 218-221 


where the pregnancy occurred several months after 
the alleged seduction, evidence of an attempted abor- 
tion was held inadmissible.®® The fact that prior 
to the alleged seduction the prosecutrix has suffered 
two abortions at the procurement of accused has 
been held incompetent to prove the seduction.°? 


[§ 220] j. On Renewal of Prosecution after Sus- 
pensien. On an indictment: under a statute provid- 
ing for suspension of the prosecution where accused 
and prosecutrix marry,°? the record of the original 
proceedings for seduction is competent upon re- 
sumption of the prosecution after abandonment of 
the prosecutrix by accused.®* Evidence of accused’s 
behavior after abandonment is admissible only in 
so far as having tendency to show his attitude toward 
her at and before separation.** 


[§ 221] 3. Weight and Sufficiency—a. In Gener- 
al. General rules®® govern as to the weight and 
sufficiency of evidence in a prosecution for seduc- 
tion.°® Thus the evidence must be sufficient to es- 
tablish beyond a reasonable doubt all the essential 


522,109 S 553; King v. State, 121 Miss. 
230, 83 S 164. 


[a] Thus, it was error to permit 
mother of prosecutrix to testify over 
objection, that prosecutrix stated 
while in travail that accused was the 
father of her child, where it was not 
contended that prosecutrix became 
pregnant as the result of the first act 
of intercourse, but that her pregnancy 
was caused several weeks later. King 
v. State, 121 Miss. 230, 83 S 164. 


35. Watkins v. State, 219 Ala. 254, 
122 S 610 [granting certiorari 23 Ala. 
AS 1935 122) S609 1% 


36. McMahan vy. State, 21 Ala. A. 
522; 109 S553) But see ._Jordan™ v. 
Com., 180 Ky. 379, 202 SW 896, 1 ALR 
617 (where conviction can be had un- 
der the statute on the unsupported 
evidence of the prosecutrix). 


37. McMahan v. State, 21 Ala. A. 
522, 109 S 553. 


38. Watts v. State, 8 Ala. A. 264, 
63 S 18; State v. Burns, (lowa) 78 
NW 681; State v. Clemons, 78 lowa 


123, 42 NW 562; Barnes y. State, 37 
Tex. Cr. 320, 39 SW 684. 


39. Thorne v. State, 21 Ala. A. 57, 
105 S 709 [certiorari den sub nom. Ex 
p. Thorne, 213 Ala. 551, 105 S 711J; 
Watts v. State, 8 Ala. A. 264, 63 S 18; 
State v. Burns, (Iowa) 78 NW 681; 
Snodgrass. v. State, 36 Tex. Cr. 207, 
36 SW 477. 


40. State v. Davis, 193 Iowa 651, 
187 NW 692. 


fa] Thus, where the state showed 
that a child was born to prosecutrix 
in May, 1919, and that conception 
must have taken place in August, or 
early in September, 1918, defendant 
had a right to show that prosecutrix 
had sexual intercourse with one other 
than defendant in the month she 
claimed to have become pregnant, as 
tending to impeach her testimony that 
she never at any time had sexual in- 
tercourse with any one but defendant, 
and to disprove her testimony that 
defendant was the father of the child. 
State v. Davis, 198 Iowa 651, 187 NW 
692. 


41. Exhibition of child to jury see 
Criminal Law § 1231. 


42. Adams v. State, 93 Ark. 260, 


Mallonee, 154 N. C. 200, 69 SE 786. 
But see Barnes v. State, 37 Tex. Cr. 
320, 39 SW 684 (evidence of the com- 
plexion, and of the color of the hair 
and eyes, of a child only three or four 
months old, is not admissible for the 
purpose of comparison, in order to 
prove its paternity). 


[a] Thus evidence of the prosecut- 
ing witness that the child resembled 
accused was admissible, and the 
weight of the evidence should be left 
to the jury uninfluenced by any opin- 
ion of the court as to the child being 
old enough to possess settled features 
or other corporal indications. Adams 
v. State, 93 Ark. 260, 124 SW 766, 137 
AmSR 87. 


43. State v. Mallonee, 154 N. C. 200, 
69 SE 786; State v. Horton, 100 N. C. 
443,-6 SE 238, 6 AmSR 613. > 


44. State v. Mallonee, 154 N. C. 
200, 69 SE 786. 


Evidence to prove promise general- 
ly see supra §§ 211-215. 


45. See Johns v. State, 20 Ala. A. 
299, 101 S 772; and cases infra notes 
46-49. 


[a] Thus evidence of accused’s ef- 
fort to procure abortion was material, 
on the question of consciousness of 
guilt and on the theory of suppres- 
sion of testimony by accused. Johns 
Vaastate, 20) Ata ACw coos OU Sy iia 
{certiorari den sub nom. Ex p. Johns, 
212 Ala, 125, 101 S 774]. 


46. Peo. v. Orr, 92 Hun 199, 36 NYS 
398 [aff 149 N. Y. 616 mem, 44 NE 
1127 mem]. 


47. State v. Jones, 80 Wash. 588, 
142 P 35. 
48. Odum v. State, 21 Ga. A. 310, 


94 SE 257; Parker v. State, 11 Ga. A. 
251, 75 SE 487; State v. Bobbitt, (Mo.) 
270 SW 378. 


49. Peo. v. Orr, 92 Hun 199, 36 NYS 
898 [aff 149 N. Y. 616 mem, 44 NE 
1127 mem]. 


50. Maloy v. State, (Ala. A.) 130 
S 902. 

51) Bray vi UstSe 09 Appar GD.AIC.) 
600. 

52. See supra §§ 171, 185. 


53. Berkley v. Com., 164 Ky. 191, 


elements of the offense.®>* As in prosecutions for 
State v.]}175 SW 364. 
54. Whitaker v. Com., 172 Ky. 846, 


189 SW 1113. 


55. See Criminal Law §§ 1559- 
1999. 
56. See Nash v. State, 61 Tex. Cr. 


259, 134 SW 709; and cases infra this 
section and §§ 222-250. 


57. lIowa.—State  v. 
Iowa 738, 195 NW 215. 


Ky.—Duggins v. Commonwealth, 
217 Ky. 688, 290 SW 514. 


Minn.—State v. Preuss, 
108, 127 NW 438. 


sie J.—State v. Kelley, 1 N. J. L. J. 


N. C.—State v. Meares, 
809, 108 SE 747. 


Tex.—Barlow v. State, 84 Tex. Cr. 
173, 206 SW 198. 


Va.—Hillman vy. Com., 154 SE 475. 


[a] Evidence held _ sufficient.— 
Hall v. State, 134 Ala. 90, 32 S 750; 
Brown v. State, 21 Ala. A. 298, 108 
S 542 [certiorari den 214 Ala. 603, 
108 S 543); Purrow v. State, 169 
Ark. 1211, 278 SW 38; Greathouse 
v. State, 166 Ark. 206, 265 SW 950; 
Bethel vy. State, 162 Ark. 76, “25% 
SW 740, 31 AUR 402; Caudell v. 
State, (Ark.) 254 SW 541; Watson 
v. State, 159 Ark. 628, 252 SW 582; 
Jackson v. State, 154 Ark. 119, 241 
SW 862; Murray v. State, 151 Ark. 
331, 2386 SW 617; Stevens v. State, 
143 Ark. 618, 221 SW 186; Smedley 
v. State, 130 Ark. 149, 197 SW 275; 
Morphis v. State, 113 Ark. 599, 168 
SW 1077; Davis v. State, 95 Ark. 
555, 129 SW 530; Nichols v. State, 
92 Ark. 421, 122 SW 1003; Caldwell 
v. State, 73 Ark..139, 83 SW 929° 
108 AmSR 28; Peo. v. Zuvela, 191 
Cal. 223, 215 P 907; Peo. v. Hough; 
120 Cal. 538,52 P 846, 65" Amsm 
201; Peo. v. Votaw, 38 Cal. A. 714, 
177 P4855" Peo. yv, Lima; 36  Caleaas 
553, 172 RP 762; Peo. vy. Jensen iG 
Cal. A. 220, 124-P 585: Washinge 
ton v. State, 124 Ga. 428, 52 SHE 
910; Hill vy. State, 122 Ga. 166;mo0 
Sk 57; Wilson v. State, 58 Ga. 328; 
Scott v. State, 42 Ga. Ay 286 sigs 
SE 788; Kiser v. State, 41° Gaseay 
568, 153 SE 620; Wade v. State, 37 
Ga. A. 121, 138 SE 921; Brown v. 


Carter, 196 


112 Minn. 


182 N. €: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 221-225] 


other crimes,**® any material fact may be established 
by circumstantial as well as by direct evidence.°? 


Truth of prosecutrix’s testimony must be tested in 
the same manner as the testimony of any witness.°° 
Her testimony will be presumed as having been giv- 
en, as far as possible, with the purpose of shielding 
and her language therefore should not 
receive a strained construction in order to sustain 
Where, however, it is appar- 
ent that she yielded to accused’s solicitations, but 
she testifies that she did not expressly consent to 
the act, it has been held that the jury properly may 
subordinate the literal terms to the substance of the 


herself ;°4 


a verdict of guilty.®? 


evidence. *3 
[§ 222] b. Venue.*4 


State, 30 Ga. A. 


Plumer 


280, 117 SE 824; 
Ver State 22 Gas 7A. $2695 105 
SE 8738; Champion v. State, 21 Ga. 
A. 656, 94 SE 828; Odum v. State, 
21 Ga. A. 310, 94 SE 257; Durrence 
Ve state, 20 Ga-A. 192, 92: SH. -962; 
Boyett v. State, 16 Ga. A. 150, 84 
SE 613; Potter v. State, 12 Ga. A. 
315, 77 SE 186; Pough v. State, 7 
Ga. A. 610, 67 SE 695; Woodall v. 
State, 7 Ga. A. 245, 66 SE 619; Terr. 
May Capitan, Jo utlawail (i413) play ov. 
State, 178 Ind. 478, 98 NE 712, Ann 
Cas1$15C 135; Phillips v. State, 108 
Ind. 406, 9 NE 345; State v. Wol- 


lert, 199 Iowa 1228, 201 NW 49; 
State v. Weaver, 198 Iowa 1048, 200 
NW 705; State v. Epps, 198 Iowa 
580, 197 NW 924; State v. Bouma, 
193 Iowa 283, 186 NW 887; State 
v. Rolling, 190 Iowa 1189, 181 NW 
489; State v. McClure, 159 Iowa 351, 
140 NW 203; State v. Moffit, 155 
Iowa 702, 136 NW 908; State _v. 


Drake, 128 Iowa 539, 105 NW 54; 
State v. Donovan, 128 Iowa 44, 102 
NW 791; State v. Stolley, 121 Iowa 
111, 96 NW 707; State v. Maxwell, 
117 Towa 482; 91 NW i772; State ‘v. 


Mulholland, 115 Iowa 170, 88 NW 325; | 


State v. Wycoff, 113 Iowa 670, 83 
NW 713; State v. Knutson, 91 Iowa 
549, 60 NW 129; Duggins v. Com., 
217 Ky. 688, 290 SW 514; Walling 
Vamcone 211k Ky. Ag 276 SW LOL; 
Hoskins v. Com., 188 Ky. 80, 221 
SW 230; Jordan v. Com., 180 Ky. 
379, 202 SW 896, 1 ALR 617; May 
WAOO NI MG 4a Kova 09, od TO SW L's 
State v. Chamberlain, 152 Minn. 401, 
138 Nw 10123-State _v.-"Limmens, 
4 Minn. 325; State v. Stokes, 283 
Mo, 539, 232 SW 106; State v. Stem- 
mons, 275 Mo. 544, 205 SW 8; State 
v. Mitchell, 229 Mo. 683, 129 SW 917, 
138 AmSR 425; State v. Fogg, 206 
Mo. 696, 105 SW 618; State v. Meals, 
184 Mo. 244, 83 SW 442; State v. 
Dent, 170 Mo. 398, 70 SW 881; State 
v. Fisher, 162 Mo. 169, 62 SW 690; 
Statemve. Dunn, 4) N. J. Miser 979; 
135 A 90 [aff 104 N. J. L. 448, 140 
A 922]; State v. Meares, 182 N. Cc. 
809, 108 SE 747; State v. Sills, 180 
N. C. 660, 104 SE 365; State v. Ring, 
142 N. C. 596, 55 SE 194, 115 AmSR 
759; Hill v. State, (Okl. Cr.) 287 P 
1080; Hill v. State, 38 Okl. Cr. 389, 
962 P 218; Denham vy. State, 17 Okl. 
473, 192 P 241; Cluck v. State, 
Cre 5S 082 913805: (Come sy. 
67 Pa. Super. 497 [aff 259 

LOS. 2A. Ws 4815 CONIA. EN 
Franciski, 54 Pa. Super. 498; USS: 
v. Quebengco, 18 Philippine 447; U. 
S. v. Salud, 10 Philippine 206; 
v. Millan, 27 Porto Rico 787; 
Va Duran, 9 Porto Rico’ 785; Peo. v. 
Cabranes, 7 Porto Rico 297; State 
WiaeeAyens: 8S), D. 517, 67, NW 611; 
Stracner v. State, 86 Tex. Cr. 89, 215 
SW 305; Barlow v. State, 84 Tex. 

e 


Evidence which 
show in what county the alleged seduction was ac- 


SEDUCTION 


fense.°° 


the offense.®? 


birth.71 


[§ 225] e. Celibacy of Prosecutrix. 
the general rule above stated’? the evidence must 
show that the prosecutrix was unmarried.*3 


does not 


Cr. 173, 206 SW .198; Capshaw v. 
States Dex Cr.) LS Gems Wie mec0o 
Gleason v. State, 79 Tex. Cr. 185, 
183 SW 891; Slaughter v. State, 76 
ex Cre lions w1 74 “SW 25 S0h Curry; 
Ve. plate, 72 Dex, Cre 4635462" Swi 
851; Blackburn v. State, 71 Tex. Cr. 
625, 160 SW 687; Bush v. State, 71 
Tex. Cr. 14, 157 SW 944; Wooldridge 
Vepotace, OOm Lexa On. S00 gt 46ir Siu 
550; Knight) v. State; 64 Tex: Cr: 
541, 144 SW 967; Browning v. State, 
64 Tex. Cr. 148, 142 SW 1; Barclay 
Ve estate. G20) Lex l Cra. 3232 lsiry Siw: 
HS Cartertv. -State,159 “Dexs Cr 07s; 
127 SW 215; Hinman v. State, 59 
Mex ssCirs 29 plo 7 SV) o22 le SELOrwelnve 
State, 51 Tex. Cr. 174, 102 Sw 409; 


Wrieht~ vs "State, “oly Tex Criasa4 
20 SW 756, 37 AmSR 822; Sink y. 
Com., 152) Via. 1002, 147°SH 2305" Judd 


Vv. (Com., 146 Va. 267; 1350)SE, i741.0% 
Atkins vil Com’, 132 0Via.6 5005) £10" SE 
370 lick” ve \Com. 97 Vas. 166). o4 
SH’ 393) State wi ‘Storrs, 12" Wash. 
Grioy wo ee SOS 45 tL Oi 7m mele 

Carter, #8) Washi =27%24,6 36) )P 29r 
Lybarger v. State, 2 Wash. 552, 27 
P 449; Reg. v. Walker, 5 CanCrCas 
re Rex v. Magdall, 15 Alta. L. 


[b] Evidence held insufficient.— 
State v. Carter, 196 Iowa 738, 195 NW 
215; State v. Ramsdell, 195 Iowa 779, 
192 NW 840; State v. Carson, 185 
Iowa 568, 170 NW 781; State v. Val- 
voda, 170 Iowa 102, 152 NW 21; State 
v. Thomas, 103 Iowa 748, 73 NW 474; 
State v. Bollerman, 92 Iowa 460, 61 
NW 183; Walling v. Com., 211 Ky. 49, 
276 SW 1071; State v. Preuss, 112 
Minn, 108, 127 NW 4388; Stone v. 
State, 152 Miss. 274, 119 S 198; Hat- 
ten v. State, 95 Miss. 546, 49 S 514; 
State v. McFarland, (Mo.) 190 SW 
8; State v. Primm, 98 Mo. 368, 11 SW 
732; Peo. v. Moser, 163 App. Div. 859, 
LAT NMS 2 (ee3T Ne Yi Creal os iueany: 
v. State, 34 Okl. Cr. 386, 246 P 662; 
Ballester v. Legaspi, 5 Philippine 722; 
Peo. v. Ramos, 29 Porto Ricoe19 [quot 
Cyc]; Murphy v. State, 65 Tex. Cr. 
55, 143 SW 616; Garlas v. State, 48 
Tex. Cr. 449, 88 SW 345; Hillman v. 
Com., (Va.) 154 SE 475: Hopkins v. 
Com., 153 Va. 873, 149 SH 622. 


58. See Criminal Law §§ 1566-— 
nMssr ea le 
59. Ark.—Smedley v. State, 130 


Ark. 149, 198 SW 275. 


Cal.—Peo. v. Wallace, 109 Cal. 611, 
42 P 159. 


Hawaii.—Terr. v. Capitan, 23 Ha-| 


waii 771. 


Iowa.—State v. Norman, 160 Iowa 
158, 140 NW 815. 


Kan.—State v. Waterman, 75 Kan. 
258, 88 P 1074. 


[57 C.J.] 75 


complished will not support a verdict of guilty.®® 

[§ 223] c¢. Identity of Seducer. 
must be sufficient to show beyond a reasonable doubt 
that accused is the person who committed the of- 


The evidence 


[§ 224] d. Age of Prosecutrix.‘7 Pursuant to the 
general rule above stated®* the evidence must show 
beyond a reasonable doubt that the prosecutrix was 
of the age to bring her within the statute defining 
The testimony of the woman’s mother 
may be sufficient to prove such fact?? even though 
she is unable to remember the date of her daughter’s 


Pursuant to 


While 


Minn.—State v. Lockerby, 50 Minn. 
363, 52 NW 958, 36 AmSR 656. 


Mo.—State v. Stemmons, 275 Mo. 
544, 205 SW 8. 


N. J.—State v. Dunn, 4 N. J. Mise. 
979, 135 A 90 [aff 104 N. J. L. 448, 140 
A. 922]. 


N. Y.—Peo. v. Weinstock, 140 NYS 
453. 2a Ni Yor Cri5 oe 


N. C.—State v. Ring, 142 N. Cc. 596, 
95 SE 194, 115 AmSR 759. 


Pa.—Rice v. Com., 100 Pa. 28. 


Porto Rico.—Peo. v. Santos, 8 Por- 
to Rico 3435": 


Tex.—Nash v. State, 
259, 1384 SW 709. 


Va.—Judd v. Com., 146 Va. 267, 135 
SE 710. 


Man.—Rex vy. Fidler, 31 Man. 358, 
62 DomLR 537. 


60. State v. Bouma, 193 Iowa 283, 
186 NW 887. 


61. State v. Carson, 185 Iowa 568, 
a NW 781; State v. Haven, 43 Iowa 


62. State v. Bouma, 193 Iowa 283, 
186 NW 887; State v. Carson, 185 
Iowa 568, 170 NW 781; State v. Ha- 
ven, 43 Iowa 181. 


63. Peo. v. Wallace, 109 Cal. 611, 
42 P 159. 


64. Wenue generally see Criminal 
Law § 260 et seq. 


65. State v. Carr, 60 Iowa 453, 15 
NW 271. 


66. See cases infra this note. 


[a] Evidence held _— sufficient.— 
Stracner v. State, 86 Tex. Cr. 89, 215 
SW 305; De Rossett v. State, 74 Tex. 
Cr. 235, 168 SW 531; Curry v. State, 
2 Dex. Cr. 463, 162" SW sade 


67. Age of prosecutrix: 
As element of offense see supra § 152. 
Averment of see supra § i181. 


68. See supra § 221, 


69. State v. Cougot, 121 Mo. 458, 
26 SW 566; Com. v. Walton, 2 Brewst. 
ee 48%; Rex? v.. Piecow 0 Adtamuas 
403. 


G1 Tex. (Cr: 


[a] Evidence held insufficient.— 
Se v. Cougot, 121 Mo. 458, 26 Sw 
566. 


70. Rex v. Pieco, 10 Alta. L. 403. 

71. Rex v. Pieco, supra. 

72. See supra § 221. 

73. Cal.—Peo. v. Krusick, 93 Cal. 
V4, 28 P 794. 

Iowa.—State v. Carr, 60 Iowa 453, 
15 NW _ 271; State v. Heatherton, 60 


Iowa 175, 14 NW 230. 


76 [57 C.J.] 


it has been held that, as this is a fact of which the 
prosecutrix can herself give direct testimony, the 
jury should not be allowed to draw inferences from 
less satisfactory evidence,’* by the weight of au- 
thority circumstantial evidence may be sufficient.*® 


[§ 226] f. Chastity of Prosecutrix—(1) In Gen- 
Pursuant to the general rule above stated,*® 
the evidence must show that prosecutrix was of 
previous chaste character,** or that she was of good 
repute for chastity,“§ as the case may be, where 
there is evidence impeaching her character or repute 
in this respect;7® and in some jurisdictions, even 
in the absence of such evidence.®® In some jurisdic- 
tions it is not sufficient to show that prosecutrix was 
of good character, but the evidence must show that 
she was an innocent and virtuous woman.®? 
tive evidence of a witness that he never heard any- 


eral. 


Kan.—State v. Waterman, 75 Kan. 
253, 88 P 1074. 


Mo.—State v. Wheeler, 108 Mo. 658, 
18 SW 924. 


Tex.—Bailey v. State, 36 Tex. Cr. 
540, 35 SW 185; Mesa v. State, 17 
Mose VArs iS 91D. 


Wis.—West v. State, 1 Wis. 209. 


Compare Lewis v. Peo., 37 Mich. 
518 (where the court refused to re- 
verse a conviction for seduction on 
the ground that the record did not 
show that the prosecutrix was unmar- 
ried, where there was nothing in the 
record to indicate that any claim was 
made below that she was married, 
and it did show that at the time 
of the seduction she was under the 
lawful age to marry). 


[a] Evidence held sufficient.—(1) 
Taylor v. State, 174 Ark. 800, 297 SW 
854; Smedley v. State, 130 Ark. 149, 
197 SW 275; Peo. v. Lima, 36 Cal. A. 
553, 172 P 762; State v. Stemmons, 
275 Mo. 544, 205 SW 8. (2) Where the 
prosecutrix testifies that she was un- 
married, and it appeared that she was 
sixteen years of age at the time of 
the alleged offense, and living with 
her mother, the fact that she was un- 
married is prima facie shown. Peo. 
Vv. Kenyon, 5 Park, Cr: CN. ‘Y.) 254 
[aff 26 N. Y. 2038, 84 AmD 177]. 


[b] Evidence held insufficient.— 
Peo. v. Weinstock, 140 NYS 4538, 27 


INP NRO CTO Rei 

74, Peo. v. Krusick, 93 Cal. 74, 28 
Pao: 

[a] Thus, the fact that some of 


the’ witnesses referred to prosecutrix 
as “girl,” “young lady,’ and ‘‘Miss,” 
and that she stated that defendant 
promised to marry her, or that he 
made arrangements to marry her, fur- 
nished no evidence to justify a find- 
ing that she was unmarried. Peo v. 
Krusick, 93 Cal. 74, 28 P 794. 


75. Ark.—Smedley v. State, 
Ark. 149, 198 SW 275. 


Hawaii.—Terr. v. Capitan, 
wali 771. 

Iowa.—State v. Norman, 160 Iowa 
158, 140 NW 815; State v. Moffit, 155 
Towa 702, 136 NW 908; State v. 
Heatherton, 60 Iowa 175, 14 NW 230. 


Kan.—State v. Waterman, 75 Kan. 
2538, 88 P 1074. 


Mo.—State v. Stemmons, 275 Mo. 
544, 205 SW 8; State v.-Reed, 153 Mo. 
451, 55 SW 74. 


N.Y.—Peo. v. Weinstock, 140 NYS 
WOON Ne Clay oe; eOnuy Inenyon, 
5 Park. Cr. 254 [aff 26 N. Y. 2038, 84 
AmD 177]. 


130 


23 Ha- 


SEDUCTION 


recognized.*® 


acquittal.®? 
Nega- 


[a] Thus (1) evidence that ac- 
cused was the suitor of the prosecu- 
trix, that he wrote her letters ad- 
dressed as ‘‘Miss,” that she lived with 
her father and bore his name, and that 
on the trial she was referred to 
throughout as “Miss,” is sufficient to 
show that she was an unmarried wo- 
man. State v. Moffit, 155 Iowa 702, 
136 NW 908. (2) Bvidence that the 
prosecutrix lived with her father and 
bore his name, that she had received 
the addresses of defendant for more 
than three years, and that a marriage 
engagement existed between them 
when the crime was committed, was 
sufficient to warrant the jury in find- 
ing that the prosecutrix was unmar- 
ried. State v. Heatherton, 60 Iowa 
175, 14 NW 2380. (3) That the female 
lived with her parents under her 
maiden name and received the atten- 
tions of defendant as a Suitor are cir- 
cumstances tending to prove the fact 
that she was unmarried. State v. Wa- 
terman, 75 Kan. 253, 88 P 1074. 


76. See supra § 2211 

77. Suther v. State, 118 Ala. 88, 24 
S 43; Munkers v. State, 87 Ala. 94, 6 
S 357; Brown v. State, 21 Ala, A. 298, 


108 S 542 [certiorari den 214 Ala. 603, 
108 S 548]; State v. Preuss, 112 Minn. 
108, 127 NW 438; Garlas v. State, 48 
Tex. Cr. 449, 88 SW 345; Gorzell v. 
State, 43 Tex. Cr. 82, 63 SW 126. 


[a] Evidence held  sufficient.— 
Brown v. State, 21 Ala. A. 298, 108 
S 542 [certiorari den 214 Ala. 603, 108 
S 548]; Peo. v. Kehoe, 123 Cal. 224, 
5b) EY 9115, 6OWAmSIR e525 Peo: we Viltro; 
54a Gal, AG {201 2017 sR) 26410i) Vy Peok, wv. 
Lima, 36 Cal. A. 5538, 172 P 762; Hos- 
kins v. Com., 188 Ky. 80, 221 SW 230; 
Stracner v. State, 86 Tex. Cr. 89, 215 
SW 305; Capshaw v. State, (Tex. Cr.) 
186 SW 209. 


78. State v. Bryan, 34 Kan. 63, 8 
yO. 
[a] Evidence held insufficient.— 


State v. Primm, 98 Mo. 368, 11 SW 
732. 


79. Overcoming presumption of 
chastity see infra § 227. 


80. Norton v. State, 72 Miss. 128, 
16 S 264, 18 S 916, 48 AmSR 538; Com. 
v. Walton, 2 Brewst. (Pa.) 487; West 
v. State, 1 Wis. 209. 


81. State v. Cline, 170 N. C. 751, 87 
SE 106. 


[a] Evidence held insufficient.— 
erate Ver Cline, 70 Ne Chromeo aes 
106. 


g2. State v. Bryan, 34 Kan. 63, 8 
P 260; State v. Dunn, 4 N. J. Misc. 
979, 185 A 90 [aff 104,N. J. L. 448, 140 


[§§ 225-227 


thing against the character of the woman for chas- 
tity may be sufficient evidence that the woman is 
of good repute.*? 
nized custom, is no proof of immorality,®* although 
it would be strong evidence where such custom is not 
Circumstantial evidence may be suffi- 
cient to show unchastity.®® 


Reformation, after prior unchastity,®*? must be 
proved beyond a reasonable doubt.*® 


[§ 227] (2) Overcoming Presumption. 
come the presumption of prosecutrix’s previous chas- 
tity,®® accused must show unchastity by a preponder- 
ance of evidence;®® but, if the evidence leaves the 
jury in reasonable doubt, accused is entitled to an 
It has been held that proof of specific 
acts of intercourse is necessary, since defendant is 
required to prove actual unchastity, and not merely 


“Bundling,”’’? where it is a recog- 
” 


To over- 


“3 ae State wi» Kelley, dy Nida 


83. “Bundling” 9 C. J. p 1004 text 
and note 47. 


84. State v. Whitley, 141 N. C. 823, 
53 SE 820. 


85. State v. Whitley, supra. 


86. Polk v. State, 40 Ark. 482, 48 
gine 17; State v. Bowman, 45 Iowa 


87. Effect of reformation see su- 
pra § 165. ; 


_ Burden of proof to show reforma- 
tion see supra § 191. 


88. State v. Bennett, 137 Iowa. 427, 
110 NW 150. 


[a] Evidence held sufficient.—BEvi- 
dence that accused had previously 
had intercourse with prosecutrix, but 
that she had reformed, and for a year 
had lived a virtuous life, when ac- 
cused, by promises of marriage, again 
induced her to yield to him, is suffi- 
cient to sustain a conviction. State 
v. Knutson, 91 Iowa 549, 60 NW 129. 


[b] Evidence held insufficient.— 
Peo. v. Smith, 132 Mich. 58, 92 NW 
776; Peo. v. Clark, 33 Mich. 112; State 
v. Stoker, (Mo.) 190 SW 294. 


89. See supra § 190. 


90. Wilhite v. State, 84 Ark. 67, 104 
SW 531; State v. Davis, 193 Iowa 651, 
187 NW 692; State v. Hemm, 82 Iowa 
609, 48 NW 971; State v. Wells, 48 
Iowa 671. 


[a] Evidence held sufficient.—State 
v. Valvoda, 170 Iowa 102, 152 NW 21; 
Rex v. Farrell, 10 OntWN 64. 


[b] Evidence held insufficient.— 
(1) State v. Drake, 128 Iowa 539, 105 
NW 54. (2) The presumption is not 
overcome by testimony of accused 
that he had intercourse with prosecu- 
trix one week before the act of se- 
duction testified to by her occurred, 
since it is immaterial on what date 
the seduction was consummated. 
State v. Bauerkemper, 95 Iowa 562, 
64 NW 609. (3) Evidence of prose- 
cutrix’s illicit relations with another 
after her intercourse with accused 
is insufficient to establish that previ- 
ous to her connection with him she 
was not of chaste character. State v. 
Wyecoff, 113 Iowa 670, 883 NW 713. 4) 
Evidence that prosecutrix allowed 
men to kiss her good-night and hug 
her is not conclusive evidence of un- 
chaste character. State v. McIntire, 
89 Iowa 139, 56 NW 419. 


91. Smith v. State, 118 Ala. 117; 
24 S 55; State v. Wells, 48 Iowa 671. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 227-281] 


a reputation for unchastity.°? 


[§ 228] g. Marriage of Accused. Where the in- 
dictment is against a married man under the stat- 
ute,°* proof of his marriage in fact is essential, and 
it is not sufficient to prove cohabitation, acknowledg- 
ment, and reputation.®# 


[§ 229] h. The Seduction—(1) In General. Pur- 
suant to the general rule above stated®” the sedue- 
tion in fact must be proved beyond a reasonable 
doubt.°° An admission by accused merely that he 
had sexual intercourse with prosecutrix is not an 
admission of the alleged seduction.®* 


[§ 230] (2) Seductive Arts—(a) In General. 
Pursuant to the general rule above stated,®® where 
the seduction is alleged to have been accomplished 
by deception, persuasion, or other seductive. arts, the 
state must prove such seductive arts beyond a rea- 
sonable doubt.®® 


[§ 231] (b) Promise of Marriage. Pursuant to 
the general rule above stated,! where the seduction 


SEDUCTION 


rived at sixteen years of age, when he 


[5% C2S.] oT 


is alleged to have been under a promise of mar- 
riage” proof beyond a reasonable doubt is necessary 
to establish such promise,? and that prosecutrix was 
induced thereby to consent to the intercourse.* Cir- 
cumstantial evidence may be sufficient to prove the 
promise of marriage,’ and proof of circumstances 
warranting the inference that sexual intercourse 
would not have been accomplished in the absence of 
such promise, is sufficient,® it being sufficient if the 
jury can fairly infer that the seduction was accom- 
plished by reason of the promise, giving to accused 
the benefit of any reasonable doubt.‘ An express 
promise need not be shown® and the proof may be 
sufficient although the particular words used are 
not stated.? The previous promise cannot be proved, 
however, by evidence of attentions,’° expressions of 
contrition for the seduction,'? or by evidence of a 
promise of marriage made after the seduction.+? 
The sufficiency of the evidence to show that the 
promise was feigned and that accused did not intend 
to perform it,1* and the date of the promise!* have 
been passed upon by the courts. 


92. -State, v. Storrs, 112 Wash.'675, 
SZ, a9 Sa 197 Ae Ts 


93. See statutory provisions. 
also supra § 151. 


See 


94. West v. State, 1 Wis. 209. 
95. See supra § 221. 
96. 


State v. Preuss, 112 Minn. 108, 
127 NW 438; State v. Turner, 82 S. 
C. 278, 64 SE 424, 17 AnnCas 88. 


[a] Evidence held sufficient.—State 
v. Heatherton, 60 Iowa 175, 14 NW 
230; State v. Stemmons, 275 Mo. 544, 
205 SW 8; Barclay v. State, 62 Tex. 
Cr. 323, 137 SW 118; Hinman v. State, 
59 Tex. Cr.:29, 127% SW 221. 


[b] Evidence held insufficient.— 
State v. Ramsdell, 195 Iowa 779, 192 
NW 840. 


97. Peo. v. Gumaer, 
412, 39 NYS 326. 


4 App. Div. 


98. See supra § 221. 
99. State v. Bouma, 193 Iowa 283, 
186 NW 887; State v. Hamann, 109 


Iowa 646, 80 NW 1064; State v. Craw- 
ford, 34 Iowa 40; State v. Turner, 
$2 S. C. 278, 64 SEH 424. 


[a] Evidence held sufficient.—(1) 
Caudell v. State, (Ark.) 254 SW 541; 
_ Wilson v. State, 58 Ga. 328; Odum v. 
State, 21 Ga. A. 310, 94 SEH 257; Pough 
vy. State, 7 Ga. A. 610, 67 SE 695; State 
v. Wollert, 199 Iowa 1228, 201 NW 
49; State v. Epps, 198 Iowa 580, 197 
NW 924; State v. Bouma, 193 Iowa 
283, 186 NW 887; State v. Rolling, 
190 Iowa 1139, 181 NW 489; State v. 
Donovan, 128 Iowa 44, 102 NW 791; 
State v. Wycoff, 113 Iowa 670, 83 NW 
713. (2) Artifice, deception, and 
false promise of marriage were suffi- 
ciently shown where prosecutrix tes- 
tifies that prior to the time the crime 
was committed defendant had paid 
her attentions, and on the occasion, 
while alone with her, after obtaining 
her consent to marry him, he asked 
to, have intercourse with her, which 
she at first refused, but to which she 
reluctantly yielded on his saying that 
they were engaged and “it was all 
right.” State v. Mulholland, 115 Iowa 
170, 88 NW 325. (3) A conviction 
may be sustained by evidence show- 
ing that the defendant, a married 
man, had been in the employ of the 
father of the prosecutrix for many 
years, and was almost continually in 
the company of prosecutrix, and that 
he had cared for her as a child, and 
fondled her continuously until she ar- 


induced her to submit to sexual inter- 
SOUrSe.4 VE lek? vaCom, 91 Vide OG, 
34 SE 39. (4) Where the inducements 
for sexual intercourse held out by a 
man to a girl of twelve years of age 
consisted in kissing and fondling her 
and feeling her person, and in repre- 
Ssentations to her that it was not 
wrong to have sexual intercourse, and 
that he would not hurt her, these 
representations being made and his 
conduct occurring upon a number of 
occasions when he attempted to have 
intercourse with her without accom- 
plishing penetration, and also there- 
after when he succeeded, they are 
sufficient, in view of the girl’s tender 
age, to constitute the offense of se- 
duction. State v. Carter, 8 Wash. 272, 
30m 298 


1. See supra § 221. 
2. See supra § 178. 


3. Owens v. State, 19 Ala. A. 621, 
99 S 774; State v. Preuss, 112 Minn. 
108, 127 NW 4388; Com. v. Walton, 2 
Brewst. (Pa.) 487; State v. Turner, 
82 S. C. 278, 64 SE 424, 17 AnnCas 88. 


[a] Evidence held sufficient.— 
Bethel v. State, 162 Ark. 76, 257 SW 
740, 31 ALR 462; Watson v. State, 
159 Ark. 628, 252 SW 582; Murray v. 
State, 151 Ark. 331, 2836 SW 617; Peo. 
Vea kehoe, 123. Calio224 bow Pigt ts 69. 
AmSR 52; Peo. v. Hough, 120 Cal. 
538, 52 P 846, 65 AmSR 201; Peo. v. 
Wallace, 109 Cal. 611, 42 P 159; 
v. Capitan, 23 Hawaii 771; Hay v. 
State, 178 Ind. 478, 98 NE 712, Ann 
Cas1915C 1385; Phillips v. State, 108 
Ind. 406, 9 NE 345; State v. Drake, 
128 Iowa 5389, 105 NW 54; State v. 
Stolley, 121 Towa 111, 96 NW 707; 
State v. McIntire, 89 Iowa 139, 56 NW 
419; Hoskins v. Com., 188 Ky. 80, 221 
SW 230; State v. Brinkhaus, 34 Minn. 
285, 25 NW 642; State v. Stemmons, 
275 Mo. 544, 205 SW 8; State v. Drum- 
mins, 274 Mo. 632, 204 SW 271; State 
v. Phillips, 185 Mo. 185, 883 SW 1080; 
State v. Meals, 184 Mo: 244, 83 SW 
442: State v. Fisher, 162 Mo. 169, 62 
Sw 690; State v. Thornton, 108 Mo. 
640, 18 SW 841; Peo. v. Ryan, 63 App. 
Div. 429, 71 NYS 527; State v. Meares, 
182 .N. C. 809, 108. SE 747; Hodo*v. 
State, 42 Okl. Cr. 65, 274 P 688; Peo. 
v. Millan, 27 Porto Rico 787; State v. 
Ayers, 8 S. D. 517, 67 NW 611; Slaugh- 
ter v. State, 76 Tex. Cr. 157, 174 SW 
580; De Rossett v. State, 74 Tex. Cr. 
235, 168 SW 5381; Bush v. State, 71 
Tex, Cr. 14, 157 SW 944; Browning v. 


State, 64 Tex. Cr. 148, 142 SW 1; Bar- 
clay v. State, 62 Tex. Cr. 323, 137 SW 
118; Hinman v. State, 59 Tex. Cr. 29, 
127 SW 221; Bailey v. State, 36 Tex. 
Cr. 540, 38 SW 185;. Wright v. State, 
31 Tex. Cr. 354, 20 SW 756, 37 AmSR 
822; Atkins v. Com., 132 Va. 500, 110 
on 379; Reg. v. Walker, 5 CanCrCas 


[a]. Evidence held insufficient.— 
(1) Neary V.5 Beo:,. 1b eRe oS T= 
State v. Bollerman, 92 Iowa 460, 61 


NW 183; State v. Spears, (Mo.) 183 
SW 311; Rice v. Com., 102 Pa. 408; 
Rex v. Spray, 20 B. C. 147. (2) Testi- 


mony of a conversation between ac- 
cused and a third person, in the 
course of which accused said that 
“he would give $200 to settle it, and 
wouldn’t give no more, that he was 
guilty of the crime,” is no evidence 
of a promise of marriage. The ad- 
mission must be construed to refer to 
the illicit intercourse with prosecu- 
trix. Rice v. Com., supra. 


4. Cook v. Peo., 2 Thomps. & C. (N. 
Y.) 404; Garlas v. State, 48 Tex. Cr. 
449, 88 SW 345; Barnes vy. State, 37 
Tex. Cr. 320, 39 SW 684. ‘ 


[a] Evidence held  sufficient.— 
Stevens v. State, 143 Ark. 618, 221 SW 
186; Peo. v. Zuvela, 191 Cal. 223, 215 
P9075" Peo. ven limay36- Cale Au boos 
172 P 762; Hoskins v. Com., 188 Ky. 
80, 221 SW 230; State v. Meares, 182 
N. C. 809, 108 SE 747; De Rossett:v. 
State, 74 Tex. Cr. 235, 168 SW 531. 


[b] Evidence held_ insufficient.— 
eas v. Com., 211 Ky. 49, 276 SW 


5. Rice. v...Com., 100) Pa: 28=-De 
Rossett v. State, 74 Tex. Cr. 235, 168 
SW 531. 


6. Peo. v. Wallace, 109 Cal. 611, 42 
Pigs Peo. v. Santos, 8 Porto Rico 


7. State v. Ring, 142 N. C. 596, 55 
SE 194, 115 AmSR 759. 


8. State v. Ring, supra. 


9. State v. Brinkhaus, 


34 Minn. 
285, 25 NW 642. 


10. Rice v. Com., 102 Pa. 408. 

11. Rice v. Com., supra. 

12. Rice v. Com., supra. 

13. [a] Evidence held sufficient. 
an avis v. State, 95 Ark. 555, 129 SW 

14, [a] Evidence held insufficient. 


—In absence of possibility that a 
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[§ 232] i. Sexual Intercourse. Pursuant to the 
general rule above stated?® the evidence must show 
beyond a reasonable doubt that accused had sexual 
intercourse with the prosecutrix;+® but cireumstan- 
tial evidence may suffice for this purpose.17 The 
evidence is not rendered insufficient by the mere fact 
that the prosecutrix is not certain as to the exact 
day on which the intercourse oceurred.*® 


[§ 233] j. Pregnancy. Circumstantial evidence 
of pregnancy is sufficient where it is otherwise free 
from reasonable doubt.1® 


[§ 234] k. Birth of Child. The fact that the child 
is not born within the ordinary period of gestation 
after the alleged date of the sexual intercourse is 
not conelusive that the testimony of the prosecutrix 
is untrue.?° 


[§ 235] 1. Paternity of Child. Pursuant to the 
general rule above stated,*! the paternity of the 


SEDUCTION 


[§§ 232-237 


child, when a material fact in issue, must be estab- 
lished by sufficient evidence.?? 


[§ 236] m. Corroboration of Testimony of Prose- 
cutrix?*—(1) In Absence of Statute. In the absence 
of statutory requirement to the contrary** the testi- 
mony of prosecutrix alone, without corroboration by 
other evidence, is sufficient to warrant a convic- 
tion.2®> A prosecutrix in a prosecution for seduction 
has been held to be neither an accomplice,?° nor a 
prosecutrix within the purview of a statute requiring 
a prosecutrix in prosecutions for enticing away 
women for purposes of prostitution.?? 


[§ 237] (2) Under Statutes Requiring Corrobora- 
tion—(a) In General—aa. Necessity. In some 
states, it is provided by statute that no conviction 
shall be had on the uncorroborated or unsupported 
testimony of the woman alleged to have been se- 
duced.?® These provisions being mandatory, the 
testimony of prosecutrix must be corroborated?® to 


child may be born an‘d live before the 
ordinary period of gestation has 
elapsed, evidence of a promise of mar- 
riage only two hundred and forty 
four or two hundred and fifty eight 
days before the birth of the child has 
been held insufficient. State v. Drum- 
mins, 274 Mo. 632, 204 SW 271. 


15. See supra §=221. 


1G, ‘State vse Kelley; 1 Ni J. i J. 
94; Com. v. Walton, 2 Brewst. (Pa.) 
487; Bailey v. State, 36 Tex. Cr. 540, 
38 SW 185. 


[a] Evidence held sufficient.— 
Bethel v. State, 162 Ark. 76, 257 SW 
740, 31 ALR 462; Watson v. State, 159 
Ark. 628, 252 SW 582; State v. Mc- 
Intire, 89 Iowa 139, 56 NW 419. 


[b] Evidence held insufficient.— 
Peo. v. Moser, 163 App. Div. 859, 147 
NYS 217; Ballester v. Legaspi, 5 
Philippine 722. 


17. De Rossett v. State, 74 Tex. 
Cr. 235, 168 SW 531; Bailey v. State, 
36 Tex. Cr. 540, 38 SW 185. 


[a] Evidence held sufficient.—Evi- 
‘dence that after accused had said he 
intended to have intercourse with the 
woman they registered at a hotel as 
man and wife and remained in the 
same room during the night sufficient- 
ly shows the fact of intercourse. 
Bailey v. State, 36 Tex. Cr. 540, 38 
SW 185. 


18. State v. McIntire, 89 Iowa 139, 
56 NW 419. 


19" “State v. Dunn, 4. N. J. Mise. 
979, 135 A 90 [aff 104 N. J. L. 448, 140 
A 922]. 


20. State v. Lauderbeck, 96 Iowa 
258, 65 NW 158; Gleason v. State, 79 
MesmCriielso. el oon Sy, Solty tate, We 
Parker, 114 Wash. 428, 195 P 229. 


[a] Thus (1) the fact that a child 
was born within two hundred and 
thirty-eight days from the date of the 
alleged intercourse, or two hundred 
and fifty-eight days after the last 
catamenia, does not ‘disprove the tes- 
timony of prosecutrix on a trial for 
seduction, where the evidence shows 
that a developed child may be born 
within two hundred and sixty days 
from the last menstrual flow. State v. 
Lauderbeck, 96 Iowa 258, 65 NW 158. 
(2) The birth of an apparently well- 
developed child within eight months 
and one week after the date on which 
intercourse was charged to have oc- 
curred is within the period of gesta- 
tion as fixed by medico-legal author- 
ity, so that it does not disprove the 


guilt of accused. State v. Parker, 114 
Wash. 428, 195 P 229. 


Judicial] notice of ordinary period of 
gestation see Criminal Law § 953. 


21. See supra § 221. 
22. See cases infra this note. 
[a] Evidence held sufficient.—De 


Rossett v. State, 74 Tex. Cr. 235, 168 
SW 581. 


[b] Racial characteristics.—‘‘There 
may arise cases in which racial char- 
acteristics would afford evidence as 
to paternity but in such cases it 
would probably be necessary to elim- 
inate all persons with such character- 
istics except the accused in order to 
implicate him.” Rex v. Fidler, 31 
Man. 358, 361, 62 DomLR 537. 


23. Admissibility of evidence in 
corroboration see supra §§ 199-220 
passim. 


24. See statutory requirements in- 
fra § 237 et seq. 


25. Peo. v. Wade, 118 Cal. 672, 50 
P 841; Peo. v. Votaw, 38 Cal. A. 714, 
177 P 485; Washington v. State, 124 
Ga, 423, 52 SE 910; Wolfe v. Com., 
229 Ky~ 385, 17 SW (2d) 219; sJordan 
Vv. Com., 180; Ky. 379, (202 SW -896, 2 
ALR 617. 


26. Washington y. State, 124 Ga. 
423, 52 SE 910. 


Corroboration of accomplice gener- 
ally see Criminal Law §§ 1423-1461. 


27. See infra this note. 


[a] In California, as a crime (Pen. 
Code § 268), seduction is not within 
Pen. Code § 1108, providing that, ona 
trial for enticing away an unmarried 
female of previous chaste character 
for the purpose of prostitution, de- 
fendant cannot be convicted upon the 
testimony of the woman unless she is 
corroborated by other evidence. Peo. 
v. Wade, 118 Cal. 672, 50 P 841. 


28. See gtatutory provisions. 


[a] In Porto Rico (1) prior to the 
Act of March 11, 1909, amending the 
Code of Criminal Procedure, the tes- 
timony of the prosecutrix required no 
corroboration. Peo. v. Martinez, 16 


Porto Rico 93; Peo. v. Martinez, 13 
Porto Rico’ 240; Peo.iv.) Cintron, 13 
Porto Rico 216; Peo.:v. Cordova, 9 
Porto Rico 3113" Peo. ve. ‘Santes, 8 
Porto Rico 348; Peo. v. Cabranes, 7 


Porto Rico 297. (2) The amendment, 
however, nullifies the above decisions. 
Peo. v. Martinez, 16 Porto Rico 938. 
(3) And it is now necessary that the 


testimony 
roborated. 


of prosecutrix be cor- 
) Peo. v. Rosario, 25 Porto 
Rico 675; Peo. v. Martinez, supra. 


29. Ala.—Pannell v. State, 162 Ala. 
81, 50 S 281; Allen v. State, 162 Ala. 
74, 50 S 279, 19 AnnCas 867; Suther 
v. State, 118 Ala. 88, 24 S 43; Wilson 
v. State, 73 Ala. 527; Cunningham v. 
State, 73 Ala. 51; Brown v. State, 21 
Ala. A. 298, 108 S 542 [certiorari den 
214 Ala. 603, 108 S 543]; Owens v. 
State, 19 Ala. A, 621, 99 S 774; Burk 
v. State, 18 Ala. A. 413, 92 S 506 [cer- 
tiorari den sub nom. Ex p. State, 208 
Ala. 700, 938 S 924]; Tarver v. State, 
17 Ala. A. 424, 85 S 855; Herring v. 
State, 14 Ala. A. 93, 71 S 974; Holland 
v. State, 11 Ala. A. 134, 66 S 126. 


Ark.—Phillips v. State, 182 Ark. 70, 
30 SW (2d) 817; Flannery v. State, 18 
SW (2d) 1019; Taylor v. State, 174 
Ark. 800, 297 SW 854; Sloan v. State, 
172 Ark. 44, 287 SW 598; Babers v. 
State, 168 Ark. 1055, 272 SW 659; Mc- 
Master v. State, 163 Ark. 194, 260 SW 
45; Stevens v. State, 143 Ark. 618, 221 
SW 186; Lind v. State, 137 Ark. 92, 
207 SW 47; Smedley v. State, 130 
Ark. 149, 197 SW 275; Brooks v. State, 
126 Ark. 98, 189 SW 669; Rucker v. 
State, 77 Ark. 23, 90 SW 151; Carrens 
Vv: States. 7G) Ark. v16)-<29i GSIW t30e 
Burnett v. State, 76 Ark. 295, 88 SW 
956, 118 AmSR 94; Polk vy. State, 40 
Ark. 482, 48 AmR 17. 


Hawaii—tTerr. v. Fernandez, 24 Ha- 
waii 617. : 


Ind.—Cunacoff v. State, 193 Ind. 62, 
138 NE 690. 


Ind. T.—Tedford v. U. S., 7 Ind. T. 
254, 104 SW 608. 


Minn.—State v. Lockerby, 50 Minn. 
363, 52 NW 958, 36 AmSR 656; State 
v. Timmens, 4 Minn. 325. 


Miss.—Stone v. State, 152 Miss. 274, 
119 § 198; King v. State, 121 Miss. 
230, 83S 164; Glover wv. State, 1407 
Miss. 792, 78 S 769; Lewis v. State, 
111 Miss. 833, 72 S 241; Ferguson v. 
ete 71 Miss. 805, 15 S 66, 42 AmSR 


Nebr.—Russell v. State, 
519, 110 NW 380. 


N. J.—Zabriskie v. State, 43 N. J. L. 
640, 39 AmR 610. 


- N. Y.—Peo. v. Golden, 240 N. Y. 17, 
147 NE 233; Armstrong v. Peo., 70 
N. Y. 38; Boyce v. Peo., 55 N. Y. 644; 
Peo. v. Orr, 92 Hun 199,36 NYS 398 
[aff 149 N. Y. 616 mem, 44 NE 1127 
mem]; Peo. v. Lomax, 6 AbbPr 139; 
Peo. v. Hine, 2 Edm. Sel. Cas. 110; 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 237-239] 


the extent at least as required by the particular stat- 


aiters° 


Testimony as to marriage promise, seduction, and 
Under some of the statutes of this 
character, prosecutrix’s testimony as to the alleged 
marriage promise,*? and as to the marriage promise 
and the seduction®* or the sexual intercourse,** but 
not her testimony as to the falsity of the marriage 


intercourse. 


promise,** must be corroborated. 


Testimony as to previous chaste character. 
der statutes of this character in some®® but not in 
all’® jurisdictions the testimony of the prosecutrix 
must be corroborated as to her previous chaste char- 
acter or innocence and virtue;. and it also has been 
held that the testimony of prosecutrix as to her 
reformation after a lapse from chastity must be cor- 


roborated.?* 


SEDUCTION 


In General. 


Lots Godsle to 


The corroboration required by statutes 


of this character must be of a matter material to the 
issue?’ and must tend to connect accused with the 


Un- 


offense.*® It is, as a general rule, sufficient if prose- 
cutrix is corroborated as to a material fact which 
satisfies the jury that her testimony is entitled to 
eredit,*° and the corroborating evidence need not 
support all the necessary elements of the crime;* 
but in some jurisdictions the corroboration must ex- 
tend to every essential element of the offense.*? 
corroborative evidence need not be of such force as 
would prove the facts independently of the prosecu- 
trix’s testimony.#? 
found cases in which the evidence was held suffi- 
cient** or insufficient*®> to corroborate the prosecu- 
trix generally, or as to her age.*® 

[§ 239] (bb) As 
While it has been held under a statute of this char- 


The 


In the subjoined notes may be 


to Marriage Promise Only. 


acter that corroboration as to the promise of mar- 


[§ 238] bb. Sufficiency of Corroboration—(aa) 


Peo. v. Kenyon, 5 Park. Cr. 254 [aff 
26 ON: 2¥s. 203, 84-AmD 177]; Crozier 
Verieos *1oPark. Cri-453: 


N. C.—State v. Maness, 192 N. C. 
708, 1385 SE 777; State v. Cooke, 176 
N. C. 731, 97 SH 171; State v. Moody, 
172 N. C. 967, 90 SE 900; State v. Mal- 
lonee, 154 N. C. 200, 69 SE 786; State 
v. Raynor, 145 N. C. 472, 59 SE 344; 
State v. Ferguson, 107 N. C. 841, 12 
SE 574. 


Ss. C.—State v. Heavener, 146 S. C. 
138, 143 SE 674; State v. Griffin, 106 
S. C. 283, 91 SE 318; State v. Turner, 
82 S. C. 278, 64 SE 424. 


Va.—Hopkins v. Com., 153 Va. 873, 
149 SE 522; Shaver v. Com., 151 Va. 
545,145 SH 377; Judd v.Com., 146 
Va. 267, 135 SE 710; Riddleberger v. 


Com., 124 Va. 783, 97 SE 310; Mills 
v. Com., 93 Va. 815, 22 SE 863. 

30.° See infra this section. 

31. Ark.—Brown v. State, 148 Ark. 


24, 228 SW 725. 

Hawaii.—tTerr. v. Fernandez, 24 Ha- 
waii 617. 

Miss.—Carter v. State, 99 Miss. 206, 
54S 805. 

N. Y.—Peo. v. Golden, 240 N. Y. 17, 
147 NE 233; Peo. v. Kearney, 110 N. 
Y. 188, 17 NE 736. 


Porto Rico.—Peo. v. Ramos, 29 Por- 
to Rico 19. 

So C= Statenv; Turner, 82, S.C. 278, 
64 SE 424, 17 AnnCas 88, 


Under statute expressly so provid- 
ing see infra § 249. 


32. Terr. v. Capitan, 23 Hawaii 771; 
Glover v. State, 117 Miss. 792, 78 S 
769; Peo. v. Taleisnik, 225 N. Y. 489, 
122 NE 615; Peo. v. Ramos, 29 Porto 
Rico 19; Peo. v. Lopez, 24 Porto Rico 
410. 

33. Ark.—Phillips v. State, 182 
Ark. 70, 30 SW (2d) 817; Flannery v. 
State, 18 SW (2d) 1019; Sloan v. 
State, 172 Ark. 44, 287 SW 598; Bab- 
ers v. State, 168 Ark. 1055, 272 SW 
659; McMaster v. State, 163 Ark. 194, 
260 SW 45; Watson v. State, 159 Ark. 
628, 252 SW 582; Smedley v. State, 
130 Ark. 149, 197 SW 275; Brooks v. 
State, 126 Ark. 98, 189 SW 669; Cook 
v. State, 102 Ark. 363, 144 SW 221; 
Nichols v. State, 92, Ark. 421, 122 SW 
1003; Cooper v. State, 86 Ark. 30, 109 
SW 1023; Carrens v. State, 77 Ark. 
16, 91 SW 30. Contra Dooms v. State, 
164 Ark. 50, 260 SW 708. 


Hawaii.—Terr. v. Capitan, 
waii 771. 
Miss.—King v. State, 121 Miss. 230, 


23 Ha- 


83 S 164; Ferguson v. State, 71 Miss. 
805, 15 S 66, 42 AmSR 492. 


Nebr.—Russell v. State, 77 Nebr. 
519, 110 NW 3880; Russell v. State, 77 
eg 519, 110 NW 380, 15 AnnCas 


N. Y.—Peo. v. Kearney, 110 N. Y. 
188, 17 NE 736; Armstrong v. Peo., 
COM Nas Yew 8 St 

N. C.—State v. Maness, 
108, 135) SH 777. 


Porto Rico.—Peo. v. Rosario, 25 Por- 
to Rico 675; Peo. v. Lopez, 24 Porto 


LOZ Nee 


Rico 410. 

34. Cooper v. State, 86 Ark. 30, 109 
SW 1028. 

35. State v. Preuss, 112 Minn. 108, 


127 NW 438; State v. Timmens, 4 
Minn. 325; Stone v. State, 152 Miss. 
24, LASS” 198s Kine vip State, s21 
Miss. 230, 83 S 164; Glover v. State, 
Te MAISSAtO2S 1/88 S--109); se Cartermnv. 
State, 99 Miss. 206, 54 S 805; Terry 
v. State, 97 Miss. 472, 52 S 483; State 
v. Maness, 192 IN. C. 708,135 SHE&777; 
erent v.- Crook, 189 N. €...545, 127.SE 
Dios 


36. Terr. v. Capitan, 23 Hawaii 771; 
Peo. v. Kearney, 110 N. Y. 188, 17 NE 
736. 


37. State v. 
108, 127 NW 438. 


38. Cooper v. State, 90 Ala. 641, 8 
S 821;.Munkers vy. State, 87 Ala. 94, 
6 S 357; ,Owens v. State, 19 Ala. A. 
621, 99 S 774; Crozier v. Peo., I Park. 
Cr CNY), 403. 


39. Cooper v. State, 90 Ala. 641, 8 
S 821; Munkers v. State, 87 Ala. 94, 
6 S 357; Long v. State, 100 Miss. 7, 
56 S 185; Peo. v. Taleisnik; 225 N. Y:; 
489, 122 NE 615. 


[a] Measure of corroboration re- 
quired by Pen. L. §§ 2013, 2177, and 
2460 subd 9, is more than that de- 
manded by Code Cr. Proe. § 395, re- 
specting confessions, under which the 
supporting evidence need not connect, 
or tend to connect, defendant with 
the crime, for the independent proof 
corroborating a confession need only 
establish the corpus delicti. Peo. v. 
Taleisnik, 225 N. Y. 489, 122 NE 615. 


Under statute expressly so provid- 
ing see infra § 245. 


40. Ex p. State, 208 Ala. 68, 93 S 
599; Pannell v. State, 162 Ala. 81, 50 
S 281; “Allen v. State, 162 Ala. 74, 50 
S 279, 19 AnnCas 867; Suther vy. State, 
118 Ala. 88, 24 S 43; Wilson v. State, 
73 Ala. 527; Burk v. State, 18 Ala. A. 
413, 92 S 506 [certiorari den sub nom. 
Ex p. State, 208 Ala. 700, 983 S 924]; 


Preuss, 112 Minn. 


Tarver v. State, 17 Ala. A. 424, 85 S 
855; Herring v. State, 14 Ala. A. 93, 
71 S 974; Smith v. State, 13 Ala. A. 
399, 69 S 402 [certiorari den Ex’ p. 
Smith, 193 Ala. 680, 69 S 1020]; Hol- 
land v. State, 11 Ala. A. 134, 66 S 126; 
Sloan v. State, 172 Ark. 44, 287 SW 
598; Shaver v. Com., 151 Va. 545, 145 
SE 377. 


41. Ex p. State, 208 Ala. 68, 73 S 
5995" Terr. v.. Capitan, 23° Hawailla7TL; 
Ferguson v. State, 71 Miss. 805, 15 S 
66, 42 AmSR 492. 


42. State v. Timmens, 4 Minn. 325; 
Stone v. State, 152 Miss. 274, 119 S 
198; King v. State, 121 Miss. 230, 83 
Glover v. State, 117 Miss. 792, 
78 S 769; State v. Maness, 192 N. C. 
708, 135 SEH 777; State v. Crook, 189 
N. C. 545, 127 SE 579. 


Only her testimony as to: 
Marriage promise see infra § 239. 
Marriage, seduction, and intercourse 
see infra § 240. 


43... Holland v.. State) “1 “Ada. eA: 
134, 66 S 126 [certiorari den sub nom. 


Hx .p. Holland, 191 Ala, 6620 66.'S 
1008]; Terr: v. Capitan, 23 Hawaii 
UL Te Lert) “Cy Gila Stait orem ana 
mens, 4 Minn. 325; Shaver v. Com., 
151 Va. 545, 145 SE 377; Riddleberger 


v. Com.,-124 Va. 783, 97 SH 310: 


44. [a] Held sufficient.—Ex pp. 
State, 208 Ala. 68, 93 S 599; Brown 
v. State, 21 Ala. A. 298, 108 S 542 [cer- 
tiorari den 214 Ala. 603, 108 S 543]; 
Johns v. State, 20 Ala. A. 299, 101 S 
772; Hardy v. State, 18 Ala, A. 319, 
91S 891; Tarver v. State, 17 Ala: A. 
424, 85 S 855; Smith v. State, 13 Ala. 
A. 399, .69 S 402; Holland v. State, 
11 Ala. A. 134, 66 S 126 [certiorari 
den Ex p. Holland, 191 Ala. 662, 66 
S 1008]; Nichols v. State, 92 Ark, 421, 
122 SW 1003; State v. Chamberlain, 
152 Minn. 401, 188 NW 1012; State v. 
Slattery, 74 Ne J. 241, 65 TAL S66s 
Peo. v. Gumaer, 80 Hun 78, 30 NYS 
17; State v. Cooke, 176 N. C. 781, 97 
SHails State, ve Fulcher 276i es 
724, 97 SE 2; State v. Griffin, 106 S. 
C. 283, 91 SE 318; State v. Whitaker, 
LOS Sey Ce 210)" St SE ALOOTS= AnnGag 
1918E 467; Shaver v. Com., 151 Va. 
545, 145 SE 377; Hausenfluck v. Com., 
85 Va. 702, 8 SE 6838. 


45. [a] Held insufficient.—Coop- 
er v. State, 90 Ala. 641, 8 S 821; Burk 
v. State, 18 Ala. A. 413, 92 S 506 [cer- 
tiorari den sub nom. Ex p. State, 208 
Ala. 700, 93 S 924]; Carrens v. State, 
77 Ark. 16, 91 SW 30; La Rosae v. 
State, 132 Ind. 219, 31 NE 798; State 
v. Valvoda, 170 Iowa 102, 152 NW 21. 


46. [a] Held sufficient.—Cunacoff 
v. State, 193 Ind. 62, 188 NE 690. 
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riage may be sufficient to warrant a conyiction,** 
it is insufficient to support a conviction, wherever 
such evidence is as consistent with the conclusion 
that there was no promise of marriage as with the 
conclusion that there was such a promise.*® 
additional evidence must be such as does not emanate 
from the mouth of the seduced woman, and must not 
rest wholly upon her credibility, and must be such 
as strengthens and corroborates her testimony.*® 


[§ 240] (ec) As to Marriage Promise and Seduc- 
In subjoined notes may be 
found eases in which the corroborative evidence was 
held sufficient®° or insufficient®! as to the marriage 
promise, sufficient®? or insufficient®* as to seduction 


tion or Intercourse. 


47. 
51. 


[a] Meld sufficient.—Munkers v. 
State, 87 Ala. 94, 97, 6 S 357; Cooper 
v. State, 86 Ark. 30, 109 SW 1023; 
Johns v. State, 20 Ala. A. 299, 101 S 
772 [certiorari den Ex p. Johns, 212 
Ala, 125, 101 S 774]; Shaver v. Com., 
151 Va. 545, 145 SE 377; Judd v. Com., 
146 Va. 267, 135 SE 710; Harding v. 
Com., 132 Va. 5438, 110 SE 376. 


{[b] Held insufficient.—Shaddix v. 
State, 23 Ala. A. 262, 123 S 277; Rid- 
ee v. Com., 124 Va. 783, 97 SH 


48. Riddleberger v. Com., 
783, 97 SE 310. 


49. Mills v. Com., 93 Va. 815, 22 
SE 863. 


50. [a] Evidence held sufficient.— 
(1) Phillips v. State, 182 Ark. 70, 30 
SW (2d) 817; Schooley v. State, 176 
Ark. 895, 2 SW (2d) 67; Taylor v. 
State, 174 Ark. 800, 297 SW 854; Sloan 
v. State, 172 Ark. 44, 287 SW _ 598; 
Babers yv. State, 168 Ark. 1055, 272 SW 
659; Jones v. State, 166 Ark. 324, 266 
SW 262; Rogers v. State, 163 Ark. 
252, 260 SW 23; Watson v. State, 159 
Ark. 628, 252 SW 582; Brown v. State, 
148 Ark. 24, 228 SW 725; Stevens v. 
State, 143 Ark. 618, 221 SW 186; Lind 
v. State, 137 Ark. 92, 207 SW 47; Pat- 
rick v. State, 135 Ark. 173, 204 SW &52; 
Smedley v. State, 130 Ark. 149, 197 SW 
275; Brooks v. State, 126 Ark. 98, 189 
SW 669; Lasater vy. State, 77 Ark. 468, 


Cunningham v. State, 73 Ala. 


124 Va. 


94 SW 59; Rucker v. State, 77 Ark. 
23, 90 SW 151; Staterv. Timmens, 4 
Minn. 325; King y. State, 121 Miss. 


230, 83 S 164; Peo. v. Kearney, 47 Hun 
129 [rev on other grounds 110 N. Y. 
188, 17 NE 736]; Peo. v. Kenyon, 5 
Park. Cr, 254 [aff 26 N. Y. 203, 84 AmD 
TiMil saastaceeys Crook. L&9 Nw iy 645, 
127 SE 579; State v. Cooke, 176 N. C. 
731, 97 SE 171; State v. Fulcher, 176 
N. C. 724, 97 SE 2; State v. Moody, 172 
N. C. 967, 90 SH 900; State v.-Pace, 159 
N. C. 462, 74 SE 1018; State v. Mal- 
lonee, 154 N. C. 200, 69 SE 786; State 
v. Raynor, 145 N. C. 472, 59 SH 344; 
Peo. v. Martinez, 29 Porto Rico 3; 
State v. Finn, (R. I.) 90 A 721; State 
We Leal 108 S.C. -455,. 95 4SH) 69., C2) 
Prosecutrix is sufficiently corroborat- 
ed by sister’s testimony that she heard 
conversation and saw letter in which 
defendant asked prosecutrix to mar- 
ry him. Patrick v. State, 204 SW 852, 
135 Ark. 173, 204 SW 852. 


[b] Accused’s admissions and tes- 
timony regarding his long acquaint- 
ance with prosecutrix have been held 
sufficient corroboration of her testi- 
mony regarding the promise of mar- 
riage. Smedley y. State, 130 Ark. 149, 
197 SW 275. 


[ec] Long-continued courtship may 
be sufficient supporting testimony as 
to promise of marriage. State v. 


SEDUCTION 


The 


Moody, 172 N. C. 967, 90 SE 900. 


[d] Proof of circumstances which 
usually attend an engagement to mar- 
ry, such as excguSive attention to the 
female by defendant, and the seeking 
and keeping her society in preference 
to that of other women is sufficient. 
Armstrong vy. Peo., 70 N. Y. 38. 


51. [a] Evidence held insufficient. 
—(1) Flannery v. State, (Ark.) 18 SW 
(2d) 1019; Woodard v. State, 143 Ark. 
404, 226 SW 124; Terr. v. Fernandez, 
24 Hawaii 617; Long v. State, 100 
Miss. 7, 56 S 185; Peo. v. Golden, 240 
N. Y. 17, 147 NE 233 [rev 211 App. Div. 
847, 207 NYS 894]; State v. Ferguson, 
107 N. C. 841,12 SH 574. (2) Evidence 
that defendant was received by the 
family, with which prosecutrix lived, 
as her accepted suitor, and that she 
was making quilts in preparation for 
her marriage, does not warrant an in- 
ference that defendant knew of ei- 
ther of those facts, and therefore is 
insufficient to corroborate the testi- 
mony of prosecutrix as to the promise 
of marriage. Woodard v. State, 143 
Ark. 404, 226 SW 124. 


52. [a] Held sufficient.—(1) Phil- 
lips v. State, 182 Ark. 70, 30 SW (2d) 
817; Barrett v. State, 176 Ark. 1203, 
5 SW (2d) 329; Taylor v. State, 174 
Ark. 800, 297 SW 854; Sloan v. State, 
172 Ark. 44, 287 SW 598; Babers v. 
State, 168 Ark. 1055, 272 SW _ 659; 
Dooms vy. State, 164 Ark. 50, 260 SW 
708; Rogers v. State, 163 Ark. 252, 
260 SW 23; McMaster v. State, 163 
Ark. 194, 260 SW 45; Watson v. State, 
159 Ark. 628, 252 SW 582; Stevens v. 
State, 143 Ark. 618, 221 SW 186; Lind 
W. Staten LST Amkiaio2,) 20M SIL) ates 
Patrick v. State, 135 Ark. 173, 204 SW 
852; Smedley v. State, 130 Ark. 149, 
197 SW 275; Brooks v. State, 126 Ark, 
98, 189 SW 669; Cooper v. State, 86 
Ark. 30, 109 SW 1023; Rucker v. 
State, 77 Ark. 23, 90 SW 151; King v. 
State, 121 Miss. 230,,\83 S 164; State 
v. Raynor, 145 N. C. 472, 59 SE 344; 
Peo. y. Martinez, 29 Porto Rico 3; 
State v. Teal, 108 S. C. 455, 95 SE 69. 
(2) Evidence as to the birth of a child 
to the prosecutrix, and as to constant 
association and*courtship between the 
defendant and the prosecutrix for a 
long period of time, with numerous 
opportunities for sexual intercourse, 
is sufficient corroboration of testi- 
mony of prosecutrix. Dooms v. State, 
supra. (3) The fact that a child was 
born to prosecutrix is corroboration 
of her testimony as to the act of sex- 
ual intercourse and testimony of her 
father and mother of intimate associa- 
tion between her and defendant and 
that there were numerous opportuni- 
ties for such intercourse is substan- 
tial corroboration. McMaster v. State, 
supra. 

53. [a] Evidence held insufficient. 


—Stone vy. State, 152 Miss. 274, 119 S 
198; Peo. v. Kearney, 47 Hun 129, 13 


j) 1.) 4 ee 


i 


| [§§ 239-249 


accomplished or intercourse had. 


[§ 241] (dd) Chastity and Reformation. In sub- 
joined notes may be found eases in which it was held 
that prosecutrix’s testimony was or was not corrob- 
orated as to her virtue and innocence,°* or as to 
her previous chaste character.°® 


[§ 242] (ee) Circumstantial Evidence. 
in corroboration of the testimony of prosecutrix is 
not required to be by the testimony of an eyewit- 
ness,°® but may be accomplished by circumstantial 
evidence;** but the circumstances relied on as cor- 
roborating testimony as to the promise of marriage, 
must point so plainly to the proof of the prosecu- 
trix’s testimony as to equal testimony of a disinter- 


Hvidence 


| NYSt 246 [rev on other grounds 110 


N. Y. 188, 17 NE 736]; Peo. v. Ken- 
yon, 5 Park.iCr. 254 faff 26 N.¥..203; 
84 AmD 177]; State v. Maness, 192 
N. C~708, 135 SEH 777. 


54. [a] Sufficient corroboration. 
—State v. Moody, 172 N. C. 967, 90 
SE 900; State v. Mallonee, 154 N. C. 
200, 69 SE 786. 


55. [a] Sufficient corrcboration.— 
(1) State y. Brinkhaus, 34 Minn. 285, 
25 NW 642. (2) Where accused’s at- 
torney in prosecution for seduction 
asked the mother of prosecutrix on 
cross-examination whether or not she 
was a lewd girl previous to the time 
of the alleged seduction, and the 
mother replied that she was not, the 
testimony of the prosecutrix that she 
was previously chaste was sufficiently 
corroborated. King v. State, 121 Miss. 
230, 88 S 164. 


56. State v. Cooke, 176 N. C. 731, 
9T-SEATL. 


‘57. Ark.—McMaster y. State, 163 
Ark, 194, 260 SW 45; Watson v. State, 
159 Ark. 628, 252 SW 582; Stevens v. 
State, 143 Ark. 618, 221 SW 186; Pat- 
rick v. State, 135 Ark. 173, 204 SW 852; 
tee v. State, 86 Ark. 30, 109 SW 


Hawaii—tTerr. v. Fernandez, 24 
Hawaii 617; Terr. v. Capitan, 23 Ha- 
wali 771. ; 


Minn.—State v. Preuss, 112 Minn. 
108, 127 NW 438; State v. Lockerby, 
50 Minn. 363, 52 NW 958, 36 AmSR 
656; State v. Timmens, 4 Minn. 325. 


N. Y.—Peo. v. Golden, 240 N. Y. 17, 
147 NE 233; Armstrong v. Peo., 70 N. 
Y. 88; Boyce v. Peo., 55 N. Y. 644; 
Peo. v. Kenyon, 5 Park. Cr, 254 fiaft 
26 N. Y. 208, 84 AmD 177]. 


Va.—Judd v. Com.;, 146 Va. 267, 135 
SE 710; Riddleberger vy. Com., 124 
Va. 783, 97 SE 310. 


[a] Reason for rule.-—‘The nature 
of the offense is such as to necessarily 
make it most difficult, except under 
extraordinary conditions, to corrobo- 
rate the testimony of the prosecutrix 
as to the act of sexual intercourse. 
Ordinarily such corroboration may 
only be established by circumstantial 
evidence.” McMaster v. State, 163 
Ark. 194, 200, 260 SW 45. 


[b] The statute is satisfied if the 
prosecutrix is supported by such evi- 
dence as in the nature of things the 
ease is susceptible of, that is, cireum- 
stances ordinarily proved in support 
of an allegation of mutual promises 
to marry, such as attentions, corre- 
spondence, frequent visits, and fa- 
miliarities, and other circumstances 
tending to prove the material facts, 
and to satisfy the jury that the pros- 
ecutrix is worthy of credit. Boyce v. 
Peo., 55 N. Y. 644. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ested witness.°8 Where the statute requires cor- 
roboration to the extent required in an indictment 
for perjury,°® the corroborating circumstances must 
be something inconsistent with accused’s denial,®° 
and courtship, unless of sueh a character that the 
jury may infer a promise of marriage, is not cor- 
roborative, in a legal sense.*! 


[§ 243] (4) Admissions of Accused. Admissions 
of accused may be sufficient to corroborate the prose- 
cutrix as to the promise of marriage,®? or sexual 
intercourse,°* but letters alleged to have been writ- 
ten by accused but not identified or proved to be his 
letters except by the testimony of the proseeutrix 
do not afford evidence corroborating her testimony.®* 


[§ 244] (gg) Declarations of Prosecutrix. Decla- 
rations of prosecutrix as to the promise of marriage 
have been held to be corroborative of her testimony 
as to the promise;®* but it also has been held that 
the testimony of the prosecutrix cannot be eorrobo- 

rated by proving what she had said or had done.®® 


[§ 245] (b) To Connect Accused With Offense*’? 
—aa. Necessity of Corroboration. Statutes, as is the 
case in some jurisdictions, which expressly require 
corroboration of prosecutrix’s testimony by other 
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evidence tending to connect accused with the com- 
mission of the offense,*® are mandatory and no con- 
viction can be had unless the statutory requirement 
has been complied with.*® 


[§ 246] bb. Sufficiency of Corroboration—(aa) 
In General. Under such a statute’? the corrobora- 
tive evidence must, independent of the testimony of 
prosecutrix, be as to some fact or faets tending to 
connect aceused with the alleged offense.71 The 
corroborative evidence need not be of a character 
that it goes directly to the commission of the of- 
fense,’? or which establishes in and of itself accused’s 
euilt,** but should be such as will tend to strengthen 
and corroborate the testimony of prosecutrix.7* It 
is not necessary to corroborate the prosecutrix as 
to all of the necessary elements of the offense.*° 
Corroboration of prosecutrix as to her age,‘® as to 
her celibacy,‘* or as to her chaste character’® has 
been held unnecessary. Evidence that accused had 
opportunity to employ arts, deception, and false 
promises is insufficient to meet the requirement that 
there shall be corroborating evidence tending to 
connect him with the offense charged.*® However, 
to meet the requirements of the statute it has been 
held that the evidence must corroborate the prose- 


58. Russell vy. State, 77 


Nebr. 519, 
110 NW 380. 


59. See statutory provisions. See 
also Perjury §§ 170-175. 
60. Neon Las 


Zabriskie v. State, 43 
640, 39 AmR 610. 


61. Zabriskie v. State, supra. 


62. Lind vy. State, 137 Ark. 92, 207 
SW 47; Wilhite v. State, 84 Ark. 67, 
104 SW 531; Rucker v. State, 77 Ark. 
23, 90 SW 151; State v. Mallonee, 154 
N.C. 200, 69 SE 786; State v. Raynor, 
145 N. C. 472, 59 SE 344; Harding 
v. Com., 132 Va. 5438, 110 SE 376. 


63. Schooley v. State, 176 Ark. 895, 
2 SW (2d) 67; Brown v. State, 148 
Ark. 24, 228 SW 725; Smedley v. State, 
130 Ark. 149, 197 SW 275; Wilhite 
v. State, 84 Ark. 67, 104 SW 531; State 
v. ag aa 145 N. C. 472, 59 SE 344. 


Rogers v. State, 101 Ark. 45, 
142 4ow 491, 49 LRANS 1198; Carrens 
v. State, 77 Ark. 16, 91 SW 30; Lew- 
is v. State, 111 Miss. 833, 72 S 241. 


65. State v. Cooke, 176 N. C. 731, 
97 SE 171; State v. Fulcher, 176 N. 
C. 724, 97 SE 2; State v. Moody, 172 
N. C. 967, 90 SE 900. 


66. Woodard vy. State, 143 Ark. 404, 
226 SW 124. 


67. Under statutes not expressly 
so requiring see supra § 238 


68. See statutory provisions. 


[a] he reason for such a statute 
is not that she is an accomplice; she 
being rather the victim of crime than 
its perpetrator. Slaughter v. State, 
86 Tex. Cr. 527, 218 SW 767. 


69. Iowa.—State v. Moss, 202 Iowa 
164, 209 NW 276; State v. Bogue, 197 
Iowa 1321, 195 NW 516; State v. Da- 
vis, 193 Iowa 651, 187 NW 692; State 
Vv. Bauerkemper, 95 lowa 562, 64 NW 
609; State v. Crawford, 34 towa 40; 
Andre v. State, 5 Iowa 389, 68 AmD 
708. 


Okl.—Hodo v. State, 42 Okl. Cr. 65, 
274 P 688; Butts v. State, 12 Okl. Cr. 
391, 157 P 704; Harvey v. Terr., 11 
Ok 156; 65 <P) 33%: 


Or.—State v. Meister, 60 Or. 469, 120 
[57 C. J.—6] 


P 4066. 


S. D.—State v. Holter, 30 S. D. 353, 
138 NW 963; State v. King, 9 S. D. 
628, 70 NW 1046. 


Tex.—Melugin v. State, 108 Tex. Cr. 
354, 300 SW 941; Kennedy v. State, 
104 Tex. Cr; 152, 282 SW 813; ‘Chap- 
peli v. State, 95 Tex. Cr. 113, 252 SW 
165; MeCoy..v. State, 91 Tex-'Cr.. 655, 
241 SW 166; Klepper v. State, 87 Tex. 
Cr. 597, 223 SW. 468; Adams v. State, 
87 Tex. Cr. 67, 219 SW 460; Slaugh- 
ter v. State, 86 Tex. Cr. 527, 218 SW 
767; Haney v. State, 81 Tex. Cr. 651, 
197 SW 1102; Tindel v. State, 80 Tex. 
Cr. 14, 189 SW 948; Tindel v. State, 80 
Tex. 14, 189 SW 948; Slaughter v. 
State, 76 Tex. Cr. 157, 174 SW 580; 
De Rossett v. State, 74 Tex. Cr. 235, 
168 SW 531; Gillespie v. State, 73 Tex. 
Cr. 585, 166 SW 135; Murphy v. Siate, 
65 Tex. Cr. 55, 143 SW 616; Nash v. 
State, 61 Tex. Cr. 259, 134 SW 709; 
Williams v. State, 59 Tex. Cr. 347, 128 
Sw 1120; Wisdom v. State, 45 Tex. 
Cr. 215, 75 SW 22; Creighton v. State, 
(Tex. Cr.) 61 SW 492; McCullar v. 
State,,36 Tex. Cr. 213, 36 SW 585, 61 
AmSR 847. 


Can.—Reg. v. Wyse, 2 Terr. L. 103, 
1 CanCrCas 6; Rex v. Stefanic, 16 
Alta. L. 246; Rex v. Fidler, 31 Man. L. 
358, 62 DeanLR 537. 


70. See supra § 245. 


71. State v. Moss, 202 Iowa 164, 209 
NW 276; State v. Cotter, 152 Iowa 398, 
132 NW 760; State v. Enke, 85 Towa 
35, 51 NW 1146; State v. Kingsley, 39 
Iowa 439; Andre vy. State, 5 Lowa 389, 
68 AmD 708; Butts v. State, 12 Okl. 
Cr. 391, 187 P 704; State v. Holter, 30 
S. D. 3538, 188 NW 953; State v. King, 
oNSs_ bD: 628, 70 NW 1046; Harrell v. 
State, 114 Tex. Cr. 412, 24 SW (2a) 
47; Melugin vy. State, 108 Tex. Cr. 
354, 300 SW 941; McCoy v. State, 91 
Tex. Cr. 655, 241 SW 166; Adams v. 
State, 87 Tex. Cr. 67, 219 SW 460; 
Gleason v. State, 79 Tex. Cr. 185, 183 
SW 891; Slaughter v. State, 76 Tex. 
Cr. 157,174 SW 580; Gillespie v. State, 
73 Tex. Cr. 585; 166(SiWi dso; James vs 
State, 72 Tex. Cr. 155, 161 SW 472; 
Williams v. State, 59 Tex. Cr. 347, 128 
Sw 1120. 


72. Andre v. State, 5 Iowa 389, 68 
AmD 708. 


73. Slaughter v. State, 86 Tex. Cr. 
527, 218 SW 767. 


74 Andre v. State, 5 Iowa 389, 68 
AmD 708. 


75. State v. Bogue, 197 Iowa 1321, 
195 NW 516; State v. Smith, 84 Iowa 
522, 51 NW 24; Butts v. State, 12 Okl. 
Cr. 390,57 Pr 7045 Bunt vearstate: oo 
Tex. Cr. 622, 214 SW 983; Tindel v. 
State, 80 Tex. Cr. 14, 189 SW 948; 
Wood v. State, 78 Tex. Cr. 654, 182 
SW 1122; Slaughter v. State, 76 Tex. 
Cr. 157, 174 SW 580; Gillespie v. State, 
73 Tex. Cr. 585, 166 SW 135; Curry 
v. State, 68 Tex. Cr. 262, 151 SW 319; 
Murphy v. State, 65 Tex. Cr. 55, 143 
SW 616; Nash v. State, 61 Tex. Cr. 
259, 134 SW 709; Williams v. State, 
59 .Tex.-C€r. 347; 128 SW 2120; Rex 
yee 12 Ont. lb. 227, 11 CanCreéas 


76. Williams v. State, 59 Tex. Cr. 
347, 128 SW 1120. 


77. Hodo v. State, 42 Okl. Cr. 65, - 
274 P 688; Butts v. State, 12 Okl. Cr. 
391, 157 P 704; Cluck v. State, 9 Okl. 
Cr. 580, 132 P 930; State v. Meister, 
60 Or. 469, 120 P 406; State v. Holter, 
30 S. D. 358, 138 NW 953, 32 S. D. 48, 
142 NW 657, 46 LRANS 376, AnnCas 
1916A 193. 


78 Harvey v. Terr., 11 Okl. 156, 65 
P 837; Hodo v. State, 42 Okl. Cr. 65, 
274 P 688; Butts v. State, 12 Okl. Cr. 
391, 157 P 704; Cluck v. State, 9) OKI! 
Cr. 580,°132 P 930; State’ v. Meister, 
60 Or. 469, 120°P 406. 


79. State wv. Araah, 55 Iowa 258, 
7 NW 601; State v. Smith, 54 Iowa 
743, 7 NW 402; State v. Painter, 50 
Iowa 317. 


[a] Thus where there was no oth- 
er evidence corroborative of that of 
the prosecuting witness on a trial for 
seduction than that of defendant’s op- 
portunities to seduce, afforded by the 
witness’ employment as a servant in 
the family of defendant’s father, a 
conviction should be set aside. State 
v. Smith, 54 Iowa 743, 7 NW 402. 
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eutrix as to sexual intercourse®® under promise of 
marriage, when the offense charged is seduction un- 
It has been held sufficient if 
the corroborative evidence appear in the evidence 


der such promise.®+ 


adduced for the defense.®? 


If it tends to connect accused with offense the 
corroborative evidence meets the requirements of the 
No further corroboration is necessary.** 
In subjoined notes may be found eases in which the 
corroborative evidence was held sufficient to connect 


statute.*? 


accused with the offense.®® 


If it does not tend to connect accused with of- 
fense the corroborative evidence does not meet the 


80. Harvey v. Terr., 11 Okl. 156, 65 
P 837; Cluck v. State, 9 Okl. Cr. 580, 
oo 930;: Harrell v.,State, 114 Tex. 
Cr. 412, 24 SW (2d) 47; Melugin v. 
State, 108 Tex. Cr. 354, 300 SW 941; 
Kennedy v. State, 104 Tex. Cr. 152, 
282 SW 813; McCoy v. State, 91 Tex. 
Cr. 655, 241 SW 166; Gainer v. State, 
89 Tex. Cr. 538, 232 SW 830; Slaugh- 
Ler Vie State, 86 “Mex. Cr: 527, 218. Siw 
767; Knight v. State, 64 Tex. Cr. 541, 
144 SW 967; Gorzell v. State, 43 Tex. 
Cr. 82, 68 SW 126. 


[a] Held sufficient.—State v. Meis- 
ter, 60 Or. 469, 120 P 406; Smith v. 
State, 105 Tex. Cr. 104, 287 SW 57; 
Bronikowski v. State, 100 Tex. Cr. 
600, 272 SW 200; Brewer v. State, 97 
wuex. Or, (o0L, 262°S Ww. 7655) Parnell iv. 
State, 92 Tex. Cr. 603, 244 SW 1000; 
Gainer v. State, 89 Tex. Cr. 538, 232 
SW 830; Keel v. State, 84 Tex. Cr. 
43, 204 SW 863; Tindel v. State, 80 
Tex. Cr. 14, 189 SW 948; De Rossett 
v. State, 74 Tex. Cr. 235, 168 SW 531; 
Murphy v. State, 65 Tex. Cr. 55, 143 
SW 616; Anderson v. State, 39 Tex. 


Cr. 83, 45 SW 15; Rex v. Stefanic, 16 
Alta, L. 246. 
[b] Held insufficient.—Melugin v. 


State, 108 Tex. Cr. 354, 300 SW 941; 
Kennedy v. State, 104 Tex. Cr. 152, 282 
SW 813. 


Sle Lodo: Vz State, 42 °Okl, (Cri65, 
274 P 688; Butts v. State, 12 Okl. Cr. 
391, 157 P 704; Cluck v. State, 9 Okl. 
Cr. 580, 132 P 930; Rex v. Magdall, 15 
Alta. LL. 313. 


[a] Evidence held sufficient.— 
Butts Veustate, 12 \Okiver, 391) 1s 70P 


704; Smith v. State, 105 Tex. Cr. 104, 
287 SW 57; Tomczak v. State, 103 
‘Tex. Cr. 445, 281 SW 550) Rhea ‘v. 


State, 101 Tex. Cr. 298, 275 SW 1021; 
Bronikowski v. State, 100 Tex, Cr. 600, 
272 SW 200; Rhodes v. State, 93 Tex. 
Cr. 574, 248 SW 679; Gainer v. State, 
89 Tex. Cr. 538, 232 SW 830; Klepper 
v. State, 87 Tex. Cr. 597, 223 SW 468; 
Keel v. State, 84 Tex. Cr. 43, 204 SW 
863; Tindel v. State, 80 Tex. Cr. 14, 
189 SW 948; Gleason v. State, 79 Tex. 
Cr. 185, 183 SW 891; De Rossett v. 
State, 74 Tex.’ Cr. 235, 168 SW 531; 
Anderson v. State, 39 Tex. Cr. 83, 45 
Sw 15 


[b] Evidence held insufficient.— 
Melugin v. State, 108 Tex. Cr. 354, 300 
SW 941; Kennedy v. State, 104 Tex. 
Cr. 152, 282 SW 813; Parnell v. State, 
92 Tex. Cr. 603, 244 SW 1000; McCoy 
v. State, 91 Tex. Cr. 655, 241 SW 166; 
Adams v: State,.87 Tex. Cr. 67, 219 
SW 460; Fine v. State, 45 Tex. Cr. 290, 
77 SW 806; Spenrath v. State, (Tex. 
Cr.) 48 SW 192. 


{[c] Tlustration,—Evidence of con- 
tinuous association of defendant and 
prosecutrix for two years is not alone 
sufficient corroboration of her testi- 
mony as to their engagement. Fine 


SEDUCTION 


the offense.87 


mony.°§ 


requirements of the statute.®® 
may be found cases in which the corroborative evi- 
dence was held insufficient to connect accused with 


[§ 246 


In subjoined notes 


Acts or declarations of prosecutrix subsequent to 
offense are not sufficient corroboration of her testi- 


Birth of a child to the prosecutrix as a result of 
the alleged intercourse is not corroborative evidence 
of the alleged seduction by defendant.*® 


Merely showing commission of offense not tending 


roboration.°®° 


v. State, 45 Tex. Cr. 290, 77 SW 806. 
82. Rex v. Wakelyn, 5 Alta. L. 464. 
83. See cases infra notes 84, 85. 


84. State v. Holter, 30 S. D. 353, 
138 NW 953, 32 S. D. 48, 142 NW 657, 
46 LRANS 3876, AnnCas1916A 193; 
Klepper v. State, 87 Tex. Cr. 597, 223 
SW 468; Wood v. State, 78 Tex. Cr. 
654, 182 SW 1122; Curry‘v. State, 68 
Tex. Cr. 262, 151 SW 319; De Rossett 
v. State, 74° Tex.Cr. 235, 168°-SW 53. 


85. [a] Held sufficient.—State v. 
Weaver, 198 Iowa 1048, 200 NW 705; 
State v. Bogue, 197 Iowa 1321, 195 
NW 516; State v. Davis, 193 Iowa 651, 
187 NW 692; State v. Thomas, 158 
Iowa 687, 138 NW 864; State v. Mul- 
holland, 115 Iowa 170, 88 NW 325; 
State v. Wycoff, 113 Iowa 670, 883 NW 
713; State v. Lauderbeck, 96 Iowa 258, 
65 NW 158; State v. Bauerkemper, 95 
Iowa 562, 64 NW 609; State v. Brad- 
bury, 92 Iowa 512, 61 NW 192; State 
v. Knutson, 91 Iowa 549, 60 NW 129; 
State v. Baldoser, 88 Iowa 55, 55 NW 
97; State v. Smith, 84 Iowa 522, 51 
NW 24; State v. Bell, 79 Iowa 117, 44 
NW 244; State v. McClintic, 73 Iowa 
663, 35 NW 696; State v. Fitzgerald, 
63 Iowa 268, 19 NW 202; State v. 
Heatherton, 60 Iowa 175, 14 NW 230; 
State v. Curran, 51 Iowa 112, 49 NW 
1006; State v. Wells, 48 Iowa 671; 
State v. Meister, 60 Or. 469, 120 P 406; 
State v. Ayers, 8 S. D. 517, 67 NW 611; 
Chappell v. State, 95 Tex. Cr. 113, 252 
SW 765; Polk v. State, 91 Tex. Cr. 354, 
238 SW 934; Klepper v. State, 87 Tex. 
Cr. 597, 223 SW 468; Haney v. State, 
81 Tex. Cr. 651, 197 SW 1102; Wood v. 
State, 78 Tex. Cr. 654, 182 SW 1122; 
Slaughter v.-|)State; 76 ‘Dex. Cr: (187; 
174 SW 580; De Rossett v. State, 74 


Tex. Cr. 235, 168 SW 531; Gillespie 
Ve tates ie, Mexia Ones bso Obs SV 
135; Hayes v. State, 72 Tex. Cr. 249, 


162 SW 870; Stapp v. State, 65 Tex. 
Gr... 331, 144 SW.-941 3 Bost vy. State, 
64 Tex. Cr. 464, 144 SW 589; Nash 
v. State, 61 Tex. Cr. 259, 184 SW 709; 
Faulkner v. State, 53 Tex. Cr. 258, 109 
SW 199; Creighton v. State, (Tex. 
Cr.) 61. SW 492; Anderson v. State, 
39 Tex. Cr. 83, 45 SW 153; Rex v. Mag- 
dall, 15 Alta. L. 313; Rex v. Comeau, 
26) NV Sin 450 RexevasbDaun. 12 cOmt. 
L. 227, 8 OntWR 178. 


86. See cases infra note 87. 


87. [a] Held insufficient.—State 
v. Moss, 202 Iowa 164, 209 NW 276; 
State v. Cotter, 152 Iowa 398, 132 NW 
760; State v. Kissock, 111 Iowa 690, 
83 NW 724; State v. Burns, 110 Iowa 
745, 82 NW 325; State v. Hughes, 106 
Iowa 125, 76 NW 520, 68 AmSR 288; 
State v. Enke, 85 Iowa 35, 51 NW 
1146; State v. Clemons, 78 Iowa 123, 
42 NW 562; State v. Richards, 72 
Iowa 17, 38 NW 342; State v. Araah, 
55 Iowa 258, 7 NW 601; State v. Craw- 
ford, 34 Iowa 40; State v. Tulley, 18 


to connect accused therewith is not sufficient cor- 


Iowa 88; Klepper v. State, 87 Tex. 
Cr. 597, 223 SW 468; James v. State, 
t2 Tex,-Cr. 165, 161-SW 4723) Currys n- 
State, 68, Tex. Cr: 262, 151 SW 3L9o; 
Barnard y. State, (Tex. Cr.) 76 SW 
475; Sledge v. State, (Tex. Cr.) 68 SW 
317; Spenrath v. State, (Tex. Cr.) 48 
SW 192; Snodgrass v. State, (Tex. 
Cr.) 31 SW 366; Rex v. Pieco, 10 Alta. 
L. 403; Reg. v. Vahey, (Ont.) 2 Can 
CrCas 258; Rex v. Fidler, 31 Man. 358, 
62 DomLR 537. 


[b] Tllustration.—(1) Evidence of 
the girl’s pregnancy, and of her hav- 
ing been employed in domestic serv- 
ice at defendant’s residence, and of 
facts showing merely a strong prob- 
ability of there having been no oppor- 
tunity at which any other man could 
have been responsible for her condi- 
tion, does not constitute corroborative 
evidence “implicating the accused” re- 
quired by Cr. Code, § 684. Reg. v. 
Vahey, (Ont.) 2 CanCrCas 258. (2) 
Mere proof of acquaintanceship be- 
tween the defendant and the prose- 
cuting witness, or opportunity to com- 
mit the crime, or the fact that the 
prosecuting witness gave birth to an 
illegitimate child, does not constitute 
such corroboration of the prosecuting 
witness as is required to justify a 
finding of guilt. State v. Cotter, 152 
Iowa 398, 132 NW 760. (3) Where de- 
fendant had not known the prosecu- 
trix prior to the night of the alleged 
seduction, and never met her but twice 
afterward, evidence that he accompa- 
nied her to her home from a dance 
on that night, a distance of six or 
seven miles, and stated to others be- 
fore leaving that he intended to se- 
duce her, is not sufficient corrobora- 
tion. State v. Kissock, 111 Iowa 690, 
83 NW 724. 


88. Haney v. State, 81 Tex. Cr. 651, 
197 SW 1102; Barnard v. State, (Tex. 
Cr.) 76 SW 475; Snodgrass v. State, 
(Tex. Cr.) 31 SW 366. But see Klep- 
per v. State, 87 Tex. Cr. 597, 223 SW 
468 [dist Barnard v. State, (Tex. Cr.) 
76 SW 475]. 


[a] Thus the report by prosecutrix 
to her mother of her seduction, and 
facts in connection therewith is not 
corroborative evidence within the 
statute requiring her evidence to be 
corroborated. Snodgrass v. State, 
(Tex. Cr.) 31 SW 366. 


89. State v. Cotter, 152 Iowa 398, 
1382 NW 760; State v. Dolan, 132 
Iowa 196, 109 NW 609; State v. Kis- 
sock, 111 Iowa 69, 88 NW 724; State 
v. Burns, 110 Iowa 745, 82 NW 325. 


Admissibility of evidence of birth 
of child see supra § 217. 


Weight and sufficiency of evidence 
of birth of child see supra § 234. 


90. Gillespie v. State, 73 Tex, Cr. 
585, 166 SW 135. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 247-249] 


[§ 247] (bb) Circumstantial Evidence. 
roboration may be by circumstantial evidence.®? 


Letters. 
of accused in letters®? or otherwise®? that he had 
illicit intercourse with the prosecutrix may be suffi- 
cient as corroborative evidence to connect him with 
the crime; but letters not identified or proved to 
be his letters except by the testimony of the prose- 
eutmx do not afford evidence corroborating her tes- 


[§ 248] (cc) Admissions; 


timony.°# 


[§ 249] (c) To Show Marriage Promise. Where, 
as is the case in some jurisdictions, the statute ex- 
pressly requires corroboration of prosecutrix’s tes- 
timony as to the promise of marriage,®® there can be 
no conyiction in the absence of such corrobora- 
and no further corroboration is needed to 


ironies 


91. State v. Gardner, 
439, 192 NW 132; State v. Thomas, 
158 Iowa 687, 138 NW 864; State 
v. Reinheimer, 109 Iowa 624, 80 NW 
669; State v. Hayes, 105 Iowa 82, 
74 NW 757; State v. Smith, 84 Iowa 
522, 51 NW 24; State v. Bell, 79 Iowa 
117, 44 NW 244; State v. McClintic, 
73 Iowa 6638, 35 NW 696; State v. 
Heatherton, 60 Iowa 175, 14 NW 230; 
State v. Curran, 51 Iowa 112, 49 NW 
10065. Harvey. v.. Terr:.; 11- OKI. 156, 
65 P 837; Hodo v. State, 42 Okl. 
Cr: 65, 274° P 688; Smith v. State, 
Tomo a Cr. oO.” 196. P e734: sButts 
Vas otate, 12 Ok). Ce-—39t, 157 P7043 
Chappell v. State, 95 Tex. 113, 252 
SW 765; Moss v. State, 96 Tex. Cr. 
198, 256 SW 916; Polk v. State, 91 
MexyiCr so4, 208 ow 934% Gainer 
v. State, 89 Tex Cr. 538, 232 SW 
830; Klepper v. State, 87 Tex. Cr. 
597, 223 SW 468; Slaughter v. State, 
86- Tex. Cr. 527, 218 SW 767;5Keel 
v. State, 84 Tex. Cr. 43, 204 SW 863; 
Wood v. State, 78 Tex. Cr. 654, 182 
Sw 1122; De Rossett v. State, 74 
Tex) Cr. 235, 168 Sw 533 Gillespie 
Wamiotace,, os hex Cr, 580, 166-8 W 
135; Murphy v. State, 65 Tex. Cr. 
55, 1483 SW 616; Knight v. State, 64 
Mex, Cr. 5Al, 144. SW -967;. Bost..v. 
State, 64 Tex. Cr. 464, 144 SW 589; 
Creighton v. State. (Tex. Cr.) 61 SW 
492." Wright v. State, 31 Tex. Cr. 
354, 20 SW 756, 37 AmSR 822; Rex 
v. Burr, 8 OntWR 703. 


[a] Reason for rule.—Protesta- 
tions of love and affection are more 
often than otherwise made in secret 
or in confidence, and are not pro- 
claimed in public or from the house- 
top, and corroboration, if any, is or- 
dinarily shown by circumstantial ev- 
idence; that is, from observation of 
the conduct of the parties by their 
acquaintances, friends, and neigh- 
bors. State v. Gardner, 195 Iowa 
439, 192 NW 132. : 


[b] Thus the female is not re- 
guired to be corroborated by direct 
and positive proof of facts independ- 
ent of her testimony, but only as 
to such facts and circumstances as 
usually form the concomitants of the 
main fact sought to be established, 
which facts should be_ sufficiently 
strong within themselves, and per- 
tinent in their bearing on the case, 
to satisfy the jury of the truthful- 
ness of the prosecutrix in her evi- 
dence on the principal facts. Harvey 
vaekerr) dl Ok. 156) 65 P 837. 


[c] Proof of facts and circum- 
stances which usually attend an en- 
gagement of marriage is sufficient 
for the purpose of corroborating the 
testimony of the prosecutrix. State 
v. Reinheimer, 109 Iowa 624, 80 NW 


195 Iowa 


SEDUCTION 


The cor- 


Admissions 


Sufficiency of corroboration.°® 
requires that the prosecutrix must be corroborated 
to the same extent as the evidence of the principal 
witness in perjury,®® no corroboration falling short 
of that requirement will be sufficient. This corrobo- 
ration need not be by the testimony of a witness 
who heard the promise of marriage,” but may be by 
proof of such conduct of the parties as usually ac- 
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meet the requirements of the statute.°? 


Where the statute 


companies a contract of marriage,® or of statements 


made by accused to third persons.* 
evidence may suffice a corroboration of this kind;? 
but, it has been held, the circumstances must be 
shown by testimony other than that of the prosecu- 
In subjoined notes may be found 
eases in which corroboration of this kind was held 


trix herself.® . 


665 (the fact that the parties kept 
company, and acted as lovers usual- 
ly do, and other like circumstances, 
are sufficient corroboration of the 
evidence of the prosecutrix required 
by statute); Butts v. State, 12 Okl. 
Cy Oe Log tee. 


92. State v. Bell, 79 Iowa 117, 44 
NW 244; Rhodes v. State, 93 Tex. 
Cr. 574, 248 SW 679. 


[a] Thus (1) evidence consisting 
of letters from accused and of tes- 
timony by the mother of prosecut- 
ing witness that she had read a let- 
ter which had been burned, in which 
he had discussed his engagement 
with prosecuting witness, was suffi- 
cient to corroborate prosecuting wit- 
ness as to the promise to marry. 
Rhodes v. State, 93 Tex. Cr. 574, 
248 SW 679. (2) Letters received 
by the prosecutrix, purporting to be 
from accused, in addition to facts 
showing intimacy, courtship, etc., 
will amount to such a corroboration 
of the testimony of the prosecutrix 
as is required by the statute. State 
v. Bell, 79 Iowa 114, 44 NW 244. 


93. State v. Bogue, 197 Iowa 1321, 
195 NW 516; State v. Meister, 60 
Or, 469, 120 P 406; Gleason v. State, 
29° Tex. Cr. 185, 183. SW 39 sRee. 
ee WY SC pac herr. Wa Ose Ie Caner 
as 6. 


[a] Rule applied.—(1) An admis- 
sion by accused that he made ad- 
vances, and that he had his arm 
around and kissed prosecutrix, was 
sufficient corroboration. State v. 
Bogue, 197 Iowa 1321, 195 NW 516. 
(2) A statement of accused that he 
would not mind marrying prosecu- 
trix, if he could get a divorce, 
amounted to an admission that he 
was legally bound to marry her, and 
corroborated her statement that they 
were engaged. Gleason v. State, 79 
Tex. Cr. 185, 188 SW 891. (3) Tes- 
timony of a sister of the prosecu- 
trix that she had accompanied pros- 
ecutrix to accused’s place of busi- 
ness and had conversation with him, 
in which he admitted engagement to 
prosecutrix, which testimony was 
disputed by no one but accused, suf- 
ficiently corroborated the testimony 
of the prosecutrix on the question 
of promise of marriage. Rhea v. 
State, 101 Tex. Cr. 298, 275 SW 1021. 


94. State v. Wallace, 79 Or. 129, 
154 P 430, LRAI916D 457; Adams 
vy. State, 87 Tex. Cr. 67, 219 SW 460; 
Keel v.’ State, 84 Tex. Cr. 43, 204 
Sw 863s: James ws State, 72 Tex: 
Cr, 155, 161 SW 472; Bishop v. State, 
68 Tex. Cr. 559, 151 SW 821.. 


95. See statutory provisions. 


Circumstantial 


Where statute contains no such ex- 
press requirement see supra § 239. 


96. State v. Waterman, 75 Kan. 
253, 88 P 1074; State v. Hinds, (Mo.) 
14 SW (2d) 559; State v. Stemmons, 
275 Mo. 544, 205 SW 8; State v. 
Drummins, 274 Mo. 632, 204 SW 271; 
State v. Stoker, (Mo.) 190 SW 294; 
State v. Schamel, (Mo.) 177 SW 351; 
State v. Long, 257 Mo. 199, 165 SW 
748; State v. Bruton, 253 Mo. 362, 
161 SW 751; State v. Marshall, 137 
Mo. 463, 36 SW 619, 39 SW 63; Com. 
v. Weber, 259 Pa. 592, 103 A 348; 
Rice v. Com., 100 Pa. 28. 


97. State v. Marshall, 137 Mo. 463, 
36 SW 619, 39 SW 63; State v. Stone, 
106 Mo. 1, 16 SW 890; State v. Hill, 
91 Mo. 423, 4 SW 121; State v. Brass- 
field, 81 Mo. 151, 51 AmR 235. 


98. As question for jury see in- 
fra § 259. 


99. See statutory provisions. 


1. State v. Stemmons, 275 Mo. 
544, 205 SW 8; State v. Spears, (Mo.) 
183 SW 311; State v. Long, 257 Mo. 
199, 165 SW 748; State v. Bruton, 
253 Mo. 361, 161 SW 7513 State -v. 
Teeter, 239 Mo. 475, 144 SW 445; 
State v. Long, 238 Mo. 383, 141 SW 
1099; State v. Reeves, 97 Mo. 668, 
10 SW 841, 10 AmSR 349. 


Corroboration of witness in pros- 
ecution for perjury generally see 
Perjury §§ 170-175. 


2. State v. Stemmons, 275 Mo. 544, 
205 SW 8; State v. Teeter, 239 Mo. 
475, 144 SW 445. 


3. State v. Stemmons, 275 Mo. 544, 
205 SW 8; State v. Spears, (Mo.) 
183 SW 311; State v. Teeter, 239 
Mo. 475, 144 SW 445; State v. Mc- 
Caskey, 104 Mo. 644, 16 SW 511. 


4 State v. Stemmons, 275 Mo. 544, 
205 SW 8; State v. Evans, 267 Mo. 
163, 188 SW 1059; State v. Teeter, 
239 Mo. 475, 144 SW 445; State v. 
Sublett, 191 Mo. 163, 90 SW 374. 


5. State v. Waterman, 75 Kan, 253, 
88 P 1074; State v. Nanna, 322 Mo. 
1180, 18 SW (2d) 67; State v. Hinds, 
(Mo) 14 SW (2d)2 55987 States: 
Stemmons, 275 Mo. 544, 205 SW 8; 
State v. Spears, (Mo.) 183 SW 8311; 
State v. Long, 257 Mo. 199, 165 SW 
748; State v. Marshall, 137 Mo. 463, 
36 SW 619, 39 SW 63. 


6. State v. Nanna, 322 Mo. 1180, 
18 SW (2d) 67; State v. Stemmons, 
275 Mo. 544, 205 SW 8; State v. 
Schamel, (Mo.) 177 SW 351; State 
v. Long, 257 Mo. 199, 165 SW 748; 
State v. McCaskey, 104 Mo. 644, 16 
Sw 511. 


84 [57 C.J.) 


to be sufficient’ or insufficient.® 


[§ 250] n. On Renewal of Prosecution after sus. 
pension. Where the prosecution is renewed after 
having been suspended by reason of a marriage be- 
tween accused and prosecutrix,® the prosecution 
shows a prima facie case by evidence that prosecu- 
trix after the marriage behaved properly toward 
accused, and that he abandoned her without appar- 
ent cause.t° Evidence that the prosecutrix aban- 
doned the defendant because of his bad treatment 
may be sufficient to warrant a conviction.t1! Where 
a bond must be given to suspend prosecution’? a 
conviction may be had upon a revival of the prose- 
cution after desertion of the prosecutrix, although 
the evidence is silent as to whether accused gave the 
statutory bond, or was unable to give it,'® especialiy 
where the case is tried on the theory that the bond 
had not been given.t# 


[§ 251] J. Trialt®*—1. In General. General 
rules!® apply in trials in prosecutions for seduc- 
tion,!* ineluding rules governing the reception of 
evidence,!* the argument and conduct of counsel,?® 
and the remarks and conduct of the judge.*° Ona 
trial for seduction under promise of marriage where 
by statute the previous good repute of the pros- 
ecutrix is made an element of the offense,?+ such 
previous good repute may be shown by the state at 
the outset of the case.2” The fact that prosecutrix 
has her child in the court during the trial,?* and 


7, State v. Waterman, 75 Kan. 253, 11. 
88 P 1074; State v. Hinds, (Mo.) | 189 SW 11138. 
14 SW (2d) 559; State v. Bobbitt, 12. 
(Mo.) 270 SW 378; State v. Stem- ‘ 
mons, 275 Mo. 544, 205 SW 8; State 13. 
y. Drummins, 274 Mo. 632, 204 SW]127 SE 415 
2 State ve HMvans; 267 Mo. 163, 14 
188 SW 1059; State v. Long, 257 ; 
Mo. 199, 165 SW 748; State v. Da- 15, 
vis, 141 Mo. 522, 42 SW 1083; State | Law §§ 636-709. 
v. HBisenhour, 132 Mo. 140, 33 SW 16 
785; State v. Hill, 91 Mo. 423, 4 


Swe. L235 “Come v. Weber, .259 2° Pa, 17. 
592, 103 “Ao 348. [aff 67 Pa. Super. 18. 
4971, 59 SE 344, 


[a] ®hus testimony of a witness 
that defendant told him that he had 2193 
promised prosecutrix to marry her oe 
was a sufficient corroboration of the [a] 


SEDUCTION 


See supra § 172. 
Holland v. State, 33 Ga. A. 609, 


Holland y. State, supra. 
Summary trial see Criminal 


See Criminal Law §§ 2000-2614. 
See cases infra this section. 
State v. Raynor, 145 N. C. 472, 


See also Criminal Law §§ 2112—] cused.” 


Permitting repetition of her 27. 


[$§ 249-252 


takes it with her to the witness stand and holds it 
while testifying,?* has been held not: ground for 
renewal. It is not error to permit prosecutrix and 
her mother to sit within the bar of the court during 
the argument of counsel to the jury.?° 


Reexamination of prosecutrix. Where the woman 
has already been examined by a competent physi- 
cian the court may properly refuse to compel her 
to submit herself to another examination at request 
of defendant.*° 


[§ 252] 2. Questions of Law and of Fact—a. In 
General. General rules?’ apply as to questions of 
law and of fact in prosecutions for seduction.?® 
Questions of law are for the court?® and questions 
of fact are for the jury.®° 


Questions for jury. Whether the acts of the par- 
ties are within the terms of the statute 1s a question 
for the sole determination of the jury, from all the 
facts of the case as shown by the evidence.*+ The 
truth of defenses interposed by accused,?? ineluding 
the contention that he was himself the victim of 
the prosecutrix’s sexual wiles and advances,?* or 
that an offer of marriage was made before institution 
of the prosecution,** is also for the jury. 


If there is some evidence which may be sufficient 
to support a conviction,*° it is error to take the case 
from the jury.?° 


Whitaker v. Com., 172 Ky. 846, } 416. 


_.[a] Reason for rule.—‘“Certaintly 
if she was found to be a virgin the 
offense of seduction could scarcely be 
considered as having been made out, 
but there is a furt’ser and better rea- 
son for refusing the motion to have 
her examined by a physician selected 
by the accused. She had already been 
examined by a competent physician 
who made his report; and there is no 
law requiring a woman under such 
circumstances to submit herself to 
such examinations merely at the ca- 
price or at the request of the ac- 
Peo. v. Charon, 7 Porto Rico 
416, 418. 


See Criminal Law §§ 2272— 


marriage promise. State vy. Phillips, | testimony by prosecutrix is within 2302 1%. 

185 Mo. 185, 83 SW 1080. the discretion of the court. State v. 28. See cases infra this section, 
8. State v. Stoker, (Mo.) 1909 SW Raynor, 145 N. C. 472, 59 SH 344. and §§ 253-259. 

294; State v. Spears, (Mo.) 183 SW 19. Peo. v. Tibbs, 143 Cal. 100, 76 29. McTyier v. State, 91 Ga. 254 

311; State v. Schamel, (Mo.) 177 SW|P 904. See also Criminal Law §§]/18 SH 140. ; 

351; State v. Bruton, 253 Mo. 361, | 2221-2271. 


161 SW 751; State v. Teeter, 239 20 
Mo. 475, 144 SW 445; State v. Long, 121 ¥ 
2382 Mo, 383, ob4 ) Swe 1099; “State ; 
v. McCaskey, 104 Mo. 644, 16 SW 21. 
Bll; State v. Primm, 98 Mo, 368, 20. 
11 SW 732; State v. Reeves, 97 Mo. 4.21 2 
668, 10 SW 841, 10 AmSR 349. cra 


[a] Attentions paid by accused to 
prosecutrix are not sufficient, where 
his visits are only occasional, and 
she was visited by others under simi- 
Jar circumstances. Com. v. McCarty, 24. 
4 PaLJ 136. 42 NW 562; 


122 NW 902; 


696, 105 SW 618 
[b] Proof of mere social atten- Sieh eos 
CALC, wl Ou hex, 1OT. 
tions upon the part of defendant to Crhenon prosecuinie eine 


the prosecutrix, such as accompany- 
ing her from church, calling upon her 
at the house of her parents, and there 
waiting upon her now and then for 


two years, is not sufficient. Rice v. Exhibition of child to eed gener- 
Com., 102 Pa. 408. ally see Criminal Law § 123 

9. See supra § 174. 25. State v. 

10. Com. v. McNutt, 133 Ky. 702,| 278 29 SW 596. 
118 SW 978. 26. 


State v. Hill, 91 Mo. 423, 4 SwW 
See Criminal Law §§ 2098-2110. 


See supra § 162. 101 S 78 
State v. Hill, 91 Mo. 423, 4 SW 32. 


23. State v. Hunt, 144 Iowa 257, 33. 
State v. Clemons, 78 34 
Iowa 128, 42 NW 562; k 
206 Mo. 696, 105 SW 61 


State v. Clemons, 78 Iowa 1238, 
State v. Fogg, 206 Mo. 
Compare Gleason v. 
185, 183 SW 891 


courtroom with her child in her arms, 
and it was at once removed, 
held that no error was shown). 


Whitworth, 126 Mo. 


Peo. v. Charon, 7 Porto Rico 36. 


' 30. See cases infra this section; 
and §§ 253-259. 


31. nee v. State, 20 Ala. A: 322, 


ak v. Gardner, 195 Iowa 439, 
192 NW 182. 


State v. Gardner, supra. 


State v. Fogg, | 97a eee v. Com., 211 Ky. 49, 


[a] Thus, where accused’s testi- 
mony that he made a bona fide offer of 
marriage to prosecutrix, during her 
pregnancy and before indictment, 
which she rejected, is denied by pros- 
ecutrix, an issue of fact was raised 
requiring submission of the case 
to jury, and accused was not entitled 
to a directed verdict under seduction 
statute requiring such evidence to be 
uncontradicted. Walling v. Com., 211 
Ky. 49, 276 SW 1071. 


35. See supra §§ 221-250. 
Ala.—Hardy v. State, 18 Ala. 


into the 


it was 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 252-257] 


Weight of the evidence,*” including that of the 


prosecutrix®® is for the jury. 
[§ 253] b. Identity of Seducer. 


evidence of a supporting character, the jury must 
determine whether accused was the person who se- 


duced prosecutrix.®® 


[§ 254] c. Chastity of Prosecutrix. 


eourt to construe the words 


A. 319, 91 S 891; Herbert-v. State, 16 
Ala. A. 213, 77 S 83 {rev 201 Ala. 480, 
78 S 386]. 


Iowa.—State v. Bogue, 197 Iowa 
1321, 195 NW 516; State v. Gardner, 
195 Iowa 439, 192 NW 132. 


Ky.—Duggins vy. Com., 217 Ky. 688, 
290 SW 514; Walling v. Com., 211 Ky. 
49, 276 SW 1071. 


Mo. FS gee v. Long, 238 Mo. 3838, 141 
SW 109 

N. iia? v., Cooke, 176 N. C. 731, 
97 SE 171; State v. Fulcher, 176 N. 
Ci 24,971 SE 2: 


Ss. C.—State v. Johnson, 
122, 111 SE 891. 


Tex.—Klepper v. State, 87 Tex. Cr. 
597, 223 SW 468; Scoggins v. State, 
84 Tex. Cr. 519, 208 SW 930; Gleason 
Venstate, 79° Tex, Cr, 185, 183 (Sw 891; 
Grimes v. State, 77 Tex. Cr. 319, 178 
SW 523. 


119, 'S21C: 


Directed verdict generally see 
Criminal Law §§ 2258-2305. 

37. Ala.—Murphree v. State, 23 
Ala. A. 39,120 S: 305. 


Ky.—Duggins v. Com., 217 Ky. 688, 
290 SW 514. 


Mich.—Peo. v. Carlos, 183 Mich. 269, 
149 NW 1006. 


Mo.—State v. Long, 
141 SW 1099. 


Tex.—Scoggins vy. State, 84 Tex. Cr. 
519, 208 SW 930. 


Wash.—State v. Jones, 
588, 142 P 35. 


{a] Sufficient to go to jury.—Peo. 
v. Carlos, 188 Mich. 269, 149 NW 1006; 
State v. Bobbitt, (Mo.) 270 SW 378; 
ae v. Long, 238 Mo. 383, 141 SW 


38. State v. Bradbury, 92 Iowa 512, 
61 NW 192; Peo. v. De Fore, 64 Mich. 
693, 31 NW 585, 8 AmSR 863. 


[a] Thus, where prosecutrix has 
made an affidavit that accused did not 
seduce her, and on the trial she tes- 
tifies that she was induced to make 
the affidavit by threats and promises 
made by accused, the question of her 
veracity is for the jury. State v. 
Bradbury, 92 Iowa 512, 61 NW 192. 


238 Mo. 383, 


80 Wash, 


39. State v. Fulcher, 176 N. C. 724, 
97 SE 2. 
[a] Evidence sufficient to go to 


jury.—State v. Fulcher, 176 N. C. 724, 
97 SE 2. 


40. Rex v. Wakelyn, 5 Alta. L. 464. 


41. Keller v. State, 102 Ga. 506, 31 
SE 92; McTyier v. State, 91 Ga. 254, 
18 SE 140; O’Neill v. State, 85 Ga, 
383, 11 SE 856; Woodard v. State, 5 


“previous chaste char- 
acter”*° and “virtuous”*! as used in a statute, but 
it is for the jury to determine whether the prosecu- 
trix was of previous chaste character,*? or an in- 
nocent and virtuous woman,** or a woman of good 
repute,** or of good repute for chastity,*® or had 
parted with her virginity before the alleged seduc- 
tion,*® as well as whether the presumption of chas- 
tity is overcome by evidence adduced by accused.*? 


SEDUCTION 


(Rk O15 Be 3) 


It is also for the jury to determine whether the prose- 


cutrix, having previously fallen from virtue, had 


. 48 
If there is any peers 


was complete.*® 


It is for the 


conditional,®® 


Ga. A. 447, 63 SE 573. 


42. Ala.—Wilson v. State, 21 Ala. 
A. 125, 106 S 67; Brown v. State, 21 
Ala. A. 298, 108 S 542 [certiorari den 
214 Ala. 6038, 108 S 543]; Johns v. 
State, 20 Ala. A. 299, 101 S 772 [cer- 
tiorari den Ex p. Johns, 212 Ala. 125, 
101 S 774]; Hardy v. State, 18 Ala. 
A. 319, 91 S 891; Watts v. State, 8 
Ala. A. 264, 63 S 18. 


Ark.—Burrow vv. 
iL 278 SW 3 


Cal.—Ex p. wodieee: 4 Cal. A. 650, 
88 P 998. 


Iowa.—State v. Weaver, 198 Iowa 
1048, 200 NW 705; State v.. Norman, 
160 Iowa 158, 140 NW 815; State v. 
Smith, 124 Iowa 334, 100 NW 40; 
State v. Stolley, 121 Iowa 111, 96 NW 
707; State v. Gunagy, 84 Iowa 177, 50 
NW 882; State v. Carron, 18 Iowa 
372, 87 AmD 401. 


Mich.—Peo..v. Jensen, 66 Mich. 
33 NW 811. 


Miss.—King v. State, 121 Miss. 
83 S 164. 


Mo.—State v. Drummins, 274 
2, 204 SW 271. 


Va.—Harding v. Com., 
110 SHE 376. 


Can.—Rex v. Magdall, 15 Alta. L. 
313; Rex v. Wakelyn, 5 Alta. L. 464. 


[a] Thus, where it appears that 
prosecutrix permitted accused to take 
liberties with her person by reason of 
love and affection and promise of mar- 
riage, and illicit intercourse resulted, 
induced by passion thus aroused, it 
is a question for the jury whether 
there was prior unchastity, such as to 
prevent the intercourse constituting 
seduction. State v. Stolley, 121 Iowa 
111, 96 NW 707. 


[b] Evidence held sufficient to go 
to jury.—Burrow v. State, (Ark.) 278 


State, 169 Ark. 


63 


132 Va, 5438, 


SW 3; In re Vandiveer, 4 Cal. A, 650, 
88 P 993. 
[ec] Evidence insufficient to go to 


jury.—Rex v. Hauberg, 8 Sask. L. 239. 


43. State v. Fulcher, 176 N. C. 724, 
97 SE 2. 


44. State v. 
289 SW 871. 


45. State v. Dunn, 104 N. J. L. 448, 
140 A 922 [aff 4 N. J. Mise. 979, 185 A 
90). 


[a] Evidence held sufficient to go 
to jury.—State v. Dunn, 4 N. J. Misc. 
979, 135 A 90 [aff 104 N. J. L, 448, 140 
A 922). 


46. Keller v. State, 102 Ga. 506, 31 
SE 92; O’Neill v. State, 85 Ga. 383, 
11 SE 856; State v. Whitley, 141 N. C. 
823, 53 SE 820. 


Wallace, 316 Mo. 72, 


[§ 255] d. The Seduction—(1) In General. 
for the jury to determine when, if ever, the seduction 


It is 


It is also for the jury to determine 


upon all the evidence whether the intercourse was 
the result of force or seduction.°° 


[§ 256] (2) Seductive Arts°1—(a) In General. 
The sufficiency of the seductive arts,°* and whether 
the seduction was accomplished by such arts,°® are 
questions for the jury. 


[§ 257] (b) Promise of Marriage. 
jury to determine whether there was a promise of 
marriage,®* whether such promise was absolute or 
and whether the seduction was ac- 


It is for the 


47. State v. Hemm, 82 Iowa 609, 48 
NW 971 
48. State v. Bennett, 137 Iowa 427, 


110 NW 150; State v. Gunagy, 84 Iowa 
177, 50 NW 882. 


49. Brand v. State, 13 Ala. A. 390, 
69. 1S 3:79. 
[a] Thus, where the prosecutrix 


testified that accused made two pre- 
vious attempts before he accomplish- 
ed his purpose, the question when the 
seduction was complete is for the ju- 
ry. Brand v. State, 13 Ala. A. 390, 69 
S 379. 

50. Knight v. State, 147 Ala. 93, 41 
S 850. 

tap i 
SY 2575 


52. Smith v. State, 13 Ala. A. 399, 
69 S 402 [certiorari den Ex p. Smith, 
193 Ala. 680, 69 S 1020]; State v. 
Weaver, 198 Towa 1048, 200 NW 705; 
State v. Bogue, 197 Iowa 1321, 195 NW 
516; State v. Higdon, 32 Iowa 262; 
Peo. v. Van Alstyne, 78 Hun 509, 29 
NYS 542 [rev on onner grounds 144 N. 
Y. 361,°39 NE 343]. 


[a] Evidence sufficient to go to ju- 
ry.—State v. Bogue, 197 Iowa 1321, 
195 NW 516. 


53. State v. Price, 157 Iowa 412, 
138 NW 520; State v. Storrs, 112 
Wash. 675, 197 P17 [aff reh 112 Wash. 
675, 192 P 984]. 


54. Brown v. State, 148 Ark. 24, 228 
SW 725; State v. Fulcher, 176 N. Cc. 
724, 97 SE 2; State v. Moody, 172 N. 
C. 967, 90 SE 900; State v. Johnson, 
TUOES HES 22 Lael SE 891. 


[a] Evidence sufficient to go to are 
ry.—State v. Fulcher, 176 N. C. 724 
97 SE 2. 


55. Taylor v. State, 113 Ark. 520, 
169 SW 341; State v. Shiflett, (Mo.) 
273 SW 727. 


[a] Thus (1) the questions wheth- 
er sexual intercourse was obtained 
with no other promise than to marry 
the prosecutrix if she became preg- 
nant, or on an express promise of 
marriage as to which the condition as 
to pregnancy was only intended to 
hasten the marriage are for the jury 
Taylor v. State, 113 Ark. 52.0, 169 Sw 
341. (2) Where, on an indictment 
for seduction, prosecutrix having 
testified that accused said he would 
marry her if she would submit to his 
desires; that he said “if he got me 
in the family way he would marry 
me”, and that she yielded on his prom- 
ise to marry her, the question wheth- 
er the conditional promise to marry 
qualified the promise which preceded 
it is a question for the jury. Peo. yv. 
Van Alstyne, 78 Hun 509, 29 NYS 542 


Promise of marriage see infra 


86 [57 C.J.] 


complished by means of the promise.>® { 


[§ 258] e. Attempt To Produce Abortion. 
Whether accused attempted to procure an abortion,®* 
or whether he authorized an attempt by another,°® 
is a question for the jury. 


[§ 259] f. Corroboration of Prosecutrix. Where 
corroboration is required,®® whether there is cor- 
roborative testimony is a question for the court.®° 
And if there is no such evidence, it is the duty of 
the court to take the case from the jury,® but where 
there is some testimony of other witnesses or other 
evidence supporting the testimony of the prosecu- 
trix within the requirements of the particular stat- 
ute,®*? it is for the jury to determine whether she 
is sufficiently corroborated.** 


[§ 260] 3. Instructions—a. In General. General 
rules** are applicable to instructions in prosecutions 
for seduction.®® Thus the instructions should be 
warranted by the evidence,°® and should not be argu- 


SEDUCTION \ 


[§§ 257-260 


mentative*? contradictory,®’ involved,*®® or otherwise 
misleading,’® or give undue prominence to partic- 
ular facts,71 or invade the province of the jury.’? 
Where the court in charging the jury refers to the 
prosecutrix, who is an adult, as “the girl,”’* or uses 
in the instructions the word “defendant” for “prose- 
cutrix,”?* where the context shows that it is a cleri- 
cal error not calculated to mislead the jury, while 
objectionable, has been held not to be reversible er- 
ror. 


As to burden of proof. Where an offer of mar- 
riage is no bar to the prosecution,’® it has been held 
error to instruct that the burden of showing ac- 
cused’s subsequent refusal to marry the prosecutrix 
is upon the state.*® 


As to probative effect of letters. Where there is 
evidence that letters received by prosecutrix were 
from accused and also evidence that all the letters 
were not in the same handwriting, it is proper to 
instruct as to the effect of such letters.77 


[rev on other grounds 144 N. Y. 361, 
39 NE 343]. 


56. Bethel v. State, 162 Ark. 76, 
25 BOW 40,eol SAIL, 402s Staten aw. 
Bouma, 193 Iowa 283, 186 NW 887; 
State v. Johnson, 182 N. C. 883, 109 
SE 786; State v. Fulcher, 176 N. C. 
724, 97 SE 2; State v. Moody, 172 N. 
C. 967, 90 SE 900; State v. Cline, 170 
N. C. 751, 87 SE 106; Peo. v. Martinez, 
13 Porto Rico 241. 


[a] Evidence sufficient to go to ju- 
ry.—State v. Fulcher, 176 N. C. 724, 
97 SE 2; State v. Cline, 170 .N. C. 751, 
87 SE 106. 


57. Maloy v. State, (Ala. A.) 1380S 
902. 


58. State v. Jones, 80 Wash. 588, 
142 P 35. 


59. See supra § 236 et seq. 


60. Reg. v. Wyse, 2 Terr. L. 103, 1 
. CanCrCas 6. 


61. Jackson v. State, 154 Ark. 119, 
241 SW 862; Lewis v. State, 111 Miss. 
S33, he S241. 


62. What corroboration required 
by statute see supra §§ 236-249. 


63. Ala.—Allen v. State, 162 Ala. 
74, 50 S 279, 19 AnnCas 867; Burk v. 
State, 18 Ala. A. 413, 92 S 506 [cer- 
tiorari den Ex p. State, 208 Ala. 700, 
93 S 924]; Tarver v. State, 17 Ala. A. 
424, 85 S 855. 


Ark.—Dooms v. State, 164 Ark. 50, 
260 SW 708; Watson v. State, 159 
Arke 026, 202 SW 5825 Jackson iv. 
State, 154 Ark. 119, 241 SW 862. 


Hawaii.—Terr. v. Capitan, 23 Ha- 


waii 771. 


ind,, T.—Tedford.y.. U..S.,. 7 Ind. T. 
254, 104 SW 608. 


Iowa.—State v. Weaver, 
1048, 200 NW 705. 


Kan.—State v. Waterman, 75 Kan. 
258, 88 P 1074. 


Minn.—State v. Lockerby, 50 Minn. 
363, 52 NW 958, 36 AmSR 656. 


Mo.—State v. ‘Wallace, 316 Mo. 72, 
289 SW 871; State v. Shiflett, 273 SW 
C2 


N. J.—State v. Slattery, 74 N. J. L. 
241, 65 A 866. 


Ne Y.—Crandall vy. Peo, 2 Lans. 1309; 
Peo. v. Kenyon, 5 Park. Cr. 254° [aff 
26 N. Y. 203, 84 AmD 177]. 


198 Iowa 


N. C.—State v. Moody, 172 N. C. 
967, 90 SH 900; State v. Cline, 170 N. 
Ce 7515 8.0 Si) 206. 


S. C.—State v. Heath, 133 S. C. 147, 
130 SE 513; State v. Johnson, 119 S. C. 
122, 111 SE 891. 


Tex.—Klepper v. State, 87 Tex. Cr. 
597, 233 SW 468; Slaughter v. State, 
86 Tex. Cr. 527,-218 SW 767; Gleason 
v. State, 79 Tex. Cr. 185, 183 SW 891. 


Va.—Shaver v. Com., 151 Va. 545, 
145 SE 377; Limbaugh v. Com., 149 
Va. 383, 140 SE 1338. 


Wash.—State v. Jones, 
588, 142 P 35. 


Can.—Reg. v. Wyse, 2 Terr. L. 103, 
1 CanCrCas 6. 


[a] Evidence sufficient to go to ju- 
ry.—State v. Hinds, (Mo.) 14 SW (2d) 
pee State v. Shiflett, (Mo.) 273 SW 


64. See Criminal Law §§ 2353-2496. 


65. See cases infra this section, 
and §§ 261-267. 


66. Smith v. State, 13 Ala. A. 399, 
69 S 402; Castleberry v. State, 21 Ga. 
A. 69, 94 SE 269; State v. Kozlickie, 
241 Mo, 301, 145 SW 97; Crossett.v. 
State, 97 Tex. Cr. 18, 260 SW 186; 
Klepper v. State, 87 Tex. Cr. 597, 223 
SW 468; Knight v. State, 64 Tex. Cr. 
541, 144 SW 967. And see generally 
Criminal Law § 2482. 


[a] Instructions held proper or er- 
roneously refused.— Murphree Vv. 
State, 23 Ala. A. 39, 120 S 305; Vowell 
Ve Sbate, aiciOe Aden. eAne vote ail Odense io On 
Woodard v. State, 143 Ark. 404, 226 
SW 124; Miller v. State, 27 Ga. A. 
180, 107 SE.784; State v. McClure, 159 
Iowa 351, 140 NW 203. 


67. Herbert v. State, 16 Ala. A. 213, 
77 S 83 [rev on other grounds 201 Ala, 
480, 78 S 386]; Smith v. State, 13 Ala. 
A. 399, 69 S 402; Brand v. State, 13 
Ala. A. 390, 69 S 379; State v. Stem- 
mons, 275 Mo. 544, 205 SW 8. See al- 
so Criminal Law § 2476. 


[a] Instruction held not argumen- 
tative.—Knight v. State, 64 Tex. Cr. 
541, 144 SW 967. 


68. Humphrey v. State, 65 Tex. Cr. 
111, 1483 SW 641. See also Criminal 
Law § 2478. 


69. Herbert v. State, 16 Ala. A. 213, 
77 S 83 [rev on other grounds 201 Ala. 
480, 78 S 386]. 


80 Wash. 


[a] Thus a requested instruction 
that, if prosecutrix was unchaste 
when accused met her, the state must 
prove she was chaste when ‘“defend- 
ant promised defendant” to marry 
her, was properly refused because in- 
volved. Herbert v. State, 16 Ala. A. 
213, 77 S 83 [rev on other grounds 201 
Ala. 480, 78 S 3838]. 


70. Ala.—Clemons v. State, 17 Ala. 
A. 533, 86 S 177; Herbert v. State, 16 
Ala. A. 213, 77 S 83 [rev 201 Ala. 480, 
78 S 386]; Brand v. State, 13 Ala. A. 
390, 69 S 379. 


Cal.—Peo. v. Votaw, 38 Cal. A. 714, 
Tt PB 485. 


Ga.—W ooten v. State, 23 Ga. A. 768, 
99 SE 316. 


Iowa.—State v. Reynard, 205 Iowa 
220, 217 NW 812, 


Ky.—Lakes v. Com., 199 Ky. 799, 251 
SW 982. 


S. D—State v. Holter, 32 S. D. 43, 
142 NW 657, 46 LRANS 3876, AnnCas 
E9IGA” 193: 


See also Criminal Law § 2477. . 


71. Brand v. State, 13 Ala. A. 390, 
69 S 379; State v. Stemmons, 275 Mo. 
544, 205 SW 8. See also Criminal 
Law §§ 2479, 2480. 


72. Brand v. State, 13 Ala. A. 390, 
69 S 379. See also Criminal Law §§ 
2307-23524. 


73. State v. Richards, 72 Iowa 17, 
33 NW 342. 


74. State v. Meals, 184 Mo. 244, 83 
Sw 442. 


75. See supra § 170. 


76. State v. Mackey, 82 Iowa 393, 
48 NW 918. 


77. State v. Bell, 79 Iowa 117, 44 
NW 244. 


[a] Thus, testimony that letters 
purporting to be from defendant were 
received by the prosecutrix, and that 
a third party carried letters from de- 
fendant to prosecutrix, in addition to 
that of experts that they are not all 
in the same handwriting, is sufficient 
to warrant an instruction that if de- 
fendant procured some other person 
to write the letters or any of them, 
and then sent them to prosecutrix as 
his own, their effect would be the 
same as if he had written them him- 
self. State v. Bell, 79 Iowa 117, 44 
NW 244, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 260-261] 


Requested instructions’® may be modified by re- 
jecting unnecessary statements therein,?® and where 
requested instructions are essentially covered by the 
instructions given it is not error to refuse them.*° 


[§ 261] b. Elements of Offense—(1) In General. 


78. Generally see Criminal Law §§ 
2497-2512. 

"79. Peo. Vy. Vitro, 54° Cal. 7A. +201; 
201 P 610. See also Criminal Law § 
2508. 

[a] Thus, where accused request- 


ed the court to instruct that: “Illicit 
intercourse, permitted by a woman as 
a mere barter and trade for a prom- 
ise of marriage, is not. seduction. 
There must be the exercise of certain 
influence on her affections by reason 
of the promise. If, in order to obtain 
an agreement from the defendant, the 
prosecuting witness permitted him to 
have sexual intercourse with her, then 
there is no seduction, and the defend- 
ant should be acquitted,’ the court 
did not err in modifying the instruc- 
tion by striking out the last sentence, 
which states no rule of law not con- 
tained in the part given. Peo. v. 
Vitro, 54 Cal. A. 201, 201 P 610. 


80. Smith v. State, 13 Ala. A. 399, 
69°S 402; Brand. v. State, 13 Ala. A. 
390, 69 S 379; Kiser v. State, 41 Ga. 
A. 568, 153 SE 620; Wooten v. State, 
Zao Gan A. 768,99 SH 316% State. vi 
Fogg, 206 Mo. 696, 105 SW 618; Klep- 
per v. State, 87 Tex. Cr. 597, 223 SW 
468; Cole v. State, 70 Tex. Cr. 459, 156 
SW 929; Knight v. State, 64 Tex. Cr. 
541, 144 SW 967; Hinman v. State, 59 
Tex. Cr... 29, 127 SW 221. See also 
Criminal Law § 2506. 


[a] Requested instructions held 
not covered.—Vowell v. State, 20 Ala. 
A. 322, 101 S780. 


81. See Criminal Law § 2362. 


82. Ala.—Smith v. State, 13 Ala. A. 

399, 69 S 402. 

Ark.—Lasater v. State, 77 Ark. 468, 
94 SW 59. 

Cal.—Peo. v. Krusick, 93 Cal. 
Dewees. 

Ga.—Jones v. State, 90 Ga. 616, 16 
SE 380. 

Ind. T.—Kerr v. U. S., 7 Ind. T. 486, 
104 SW 809. 

Iowa.—State v. Hemm, 82 Iowa 609, 
A8 NW 971. 

Ky.—Gaddis v. Com., 
193 SW 1052. 

Mich.—Peo. v. Gibbs, 70 Mich. 
38 NW 257. 

Miss.—King v. State, 121 Miss, 230, 
83 NW 164. 


Mo.—State v. Reeves, 97 Mo. 668, 10 
SW 841, 10 AmSR 349. 


ua, 


175 Ky. 183, 


425, 


N. C.—State v. Whitley, 141 N. C. 
823, 53 SE 820. 
Okl.—Harris v. State, 18 Okl. Cr. 


470, 196 P 354. 


S. D.—State v. Holter, 32 S. D. 43, 
142 NW 657, 4 LRANS 376, AnnCas 
1916A 193, 30 S. D. 358, 188 NW 953. 


Tex.—Sledge v. State, (Cr.) 63 SW 
317; Bailey v. State, (Cr.) 30 SW 669; 
Putnam v. State, 29 Tex. A. 454, 16 SW 
97, 25 AmSR 738. 


Va.—Flick v. Com., 
SE 39. 
Wis.—West v. State, 1 Wis. 209. 


[a] Sufficient instructions.— (1) 
Defining ‘‘seduce” as to entice a wo- 
man to surrender her chastity by de- 
ception, and stating that seduction 
is not complete unless the female was 


97 Va (66; 34 
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at the time chaste, unmarried, and 
under twenty-five years of age, and 
was persuaded to surrender her chas- 
tity by reason of accused’s promise to 
marry her, and that if accused had 
intercourse with prosecutrix by rea- 
son of his promise of marriage and 
prosecutrix was then chaste and un- 
married and under twenty-five years 
of age, he was guilty, but if she yield- 
ed by reason of her own passion he 
must be acquitted. Hinman y. State, 
59) Nex. Cri29,, 127 SW 221, 762); One 
which defined ‘‘seduction,”’ and stat- 
ing that to lead an unmarried woman 
under the age of twenty-five years 
from the paths of virtue to entice her 
by means of a marriage promise to 
have intercourse with the man mak- 
ing the promise, and that the woman 
must have been of chaste character, 
the instructions were not open to the 
objection that the court in its pre- 
paratory statement omitted to state 
the elements of the offense. Carter v. 
State, 59) rex. (Cr) 73) 2270 ISiw 25. 
(3) That before a conviction can be 
had, the jury must be convinced that 
accused had intercourse with prosecu- 
trix within three years before the 
filing of the indictment, that the pros- 
ecutrix consented solely upon accus- 
ed’s promise of marriage, that she 
was under twenty-five years of age, 
and at that time was virtuous. 
Grimes v. State, 77 Tex. Cr. 319, 178 
SW 523. (4) That if any person by 
promise to marry shall seduce an un- 
married female under the age of 
twenty-five and shall have carnal 
knowledge of such female he shall be 
guilty of seduction. Knight vy. State, 
64 Tex. Cr. 541,144 SW 967. (5) That 
if the jury believed that accused and 
the prosecutrix had sexual intercourse 
in the county within four years prior 
to the time that the indictment was 
found, and that at the time the sexual 
intercourse was first had between 
them prosecutrix had never had sex- 
ual intercourse with man; that they 
both were unmarried at the time; and 
that she was induced to yield, either 
readily or reluctantly, to accused, 
from persuasion and promises of mar- 
riage, and allow him to have carnal 
knowledge of her, aS a consequence of 
persuasion or promises of marriage, 
they should find accused guilty of se- 
duction. Jones v. State, 90 Ga. 616, 
16 SE 380. (6) That seduction, as 
used in Pen. Code (1911) art 1450, de- 
nouncing the offense, means to lead 
an unmarried female under 25 years 
of age away from the path of virtue, 
and that the offense is not complete 
until the female has been seduced, 
that is, corrupted, deceived, drawn 
aside from the path of virtue, which 
she was pursuing. Furr v. State, 
(Tex. Cr.) 194 SW 395, 397. (7) That 
seduction means an enticement of a 
woman on the part of a man to sur- 
render her chastity by means of some 
art, violence, promise, or deception 
calculated to accomplish that object, 
and to include the yielding of her per- 
son to him, as much as if it was ex- 
pressly stated, as not open to the ob- 
jection that it made a deception, in- 
fluence, art, or other promise suffi- 
cient to constitute the offense, regard- 
less of the character of the deception 
or promise, and because under the 
laws of Texas the offense of seduction 
consists of a woman surrendering her 
virtue by reason of a promise of mar- 
riage. Faulkner v. State, 53 Tex. Cr. 
258, 109 SW 199. (8) That, to con- 
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Pursuant to general rules! the instructions must 
contain a definition or explanation of the crime 
charged, setting forth the essential elements there- 
The court in instructing on the essentials of 
the offense must not omit the element of seduction,®? 


stitute seduction, it must appear that 
the carnal intercourse was accom- 
plished by means of a prior promise 
to marry prosecutrix; that she is an 
accomplice; that accused cannot be 
convicted on her testimony unless cor- 
roborated; that, if accused seduced 
prosecutrix and obtained carnal 
knowledge of her by means of a prior 
promise of marriage to her, he is 
guilty, and that, if he had carnal 
knowledge of prosecutrix at a time 
when he was not engaged to marry 
her, he is not guilty. Howe v. State, 
51 Tex. Cr. 174, 102 SW 409. (9) Oth- 
er instructions see Wooten v. State, 
23 Ga. A. 768, 99 SE 316; Bush v. Com., 
205 Ky. 14, 265 SW 468; Morehead v. 
Com., 194 Ky. 592, 240 SW 938; Collins 
v. State, 114 Tex. Cr. 660, 26 SW (2d) 


242; Furr v. State, (Tex. Cr.) 194 SW 
395; Capshaw v. State, (Tex. Cr.) 186 
SW 209; Grimes v. State, 77 Tex. Cr. 


819, 178 SW 523; Blackburn y. State, 
71 Tex..Cr. 625, 160 SW 687; Bush v. 
State, 71 Tex. Cr. 14, 157 SW 944; 
Cole v. State, 70 Tex. Cr. 459, 156 SW 
929; Bost v. State, 64 Tex. Cr. 464, 
144 SW 589; Hinman v. State, 59 Tex. 
Cr. 29, 127 SW 221; Howe v. State, 51 
Tex. Cr. 174, 102 SW 409. 


[b] Erroneous  instructions.—(1) 
That, if prosecutrix yielded to sexual 
intercourse in order to become preg- 
nant and thus obtain the consent of 
accused’s mother to the marriage, 
there would be no unlawful seduction, 
is properly refused. Bethel v. State, 
162 Ark. 76, 257 SW 740, 31 ALR 402. 
(2) That “if the jury believed . . 
that defendant did have intercourse 
with prosecutrix at a time she was of 
previous chaste character at any time 
within two years prior to the date 
named in the indictment as charged in 
the indictment,” they should convict, 
as such instruction should have con- 
tained the sine qua non of 
fense, namely that intercourse was 
had under promise of marriage, or 
used the word ‘‘seduce” to make clear 
that seduction, and not intercourse, 
was the question. King v. State, 121 
Miss. 230, 83 S 164. (3) That in or- 
der to convict, the jury must not only 
find that there was an express prom- 
ise of marriage, but that prosecutrix 
requested accused to keep his prom- 
ise, and that he wilfully refused, it 
being accused’s duty to keep such 
promise without a request. Lasater 
v. State, 77 Ark. 468, 94 SW 59. (4) 
A request to charge that if the jury 
should find that the prosecutrix and 
accused were engaged to be married, 
and the prosecutrix consented to have 
sexual intercourse, and the act was 
consummated, then they are instruct- 
ed that the promise to marry is not 
sufficient of itself to constitute se- 
duction, was properly refused as the 
term “seduction” was apparently here 
intended not in its legal signification. 
State v. Hemm, 82 Iowa 609, 48 NW 
971. 


83. Ark.—Bethel v. State, 162 Ark. 
76, 257 SW 740, 31 ALR 402. 


Towa. Bas v. Hemm, 82 Iowa 609, 
48 NW 771 


Ky,— Gaddis Ve) Coma WUbe Keys 
193 SW*1052; Berry v. Com., 149 Ky. 
398, 149 SW 824. 


Miss. (ee v. State, 121 Miss. 230, 
83 S 164 


Mo. rear v. Reeves, 97 Mo. 668, 10 
SW 841, 10 AmSR 349. 


the of-— 
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especially when such an instruction is requested by 
accused, where the prosecutrix dies before trial, and 
the evidence is conflicting at the trial,?* and a re- 
quested charge which fails to define the word “se- 
duee,’”’*®® and leaves it to the jury to determine wheth- 
er the facts constitute a seduction,®® is properly re- 
fused. It has been held that the charge is sufficient 
if, taken as a whole, it substantially defines the of- 
fense.** Where the court states that accused is 
charged with seduction by promise of marriage only, 
a definition including other false means is not er- 
roneous.** It is proper for the court to read to the 
Jury the statute defining the offense, provided, if 
any of the means named therein by which the of- 
fense may be accomplished are omitted in the indict- 
ment, that their attention is directed to the fact, and 
that the state relies on such as are set out in the 
indictment and sustained by the evidence.2® A 
charge that a subsequent act of intercourse, induced 
by a promise of marriage, would not constitute se- 
duction, has been held sufficient to present accused’s 
contention that acts subsequent to that relied on 
could not be considered in determining his guilt.?° 


Tex.—Gorzell v. State, 438 Tex. Cr. 
82, 68 SW 126. 
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Iowa.—State v. Dolan, 
196, 109 NW 609. 


Ut. PyEhs lae 


[§§ 261-262 


Where there is evidence that the prosecutrix yielded 
because of fear®! or was actuated by lust,°®? a charge 
instructing the jury on such phases of the case 
should be given. 


Defining fornication. Failure to define “fornica- 
tion” has been held not error,®* especially where 
accused denied sexual intercourse with prosecutrix.’* 
And it has also been held that where the charge, in 
effect, defines such offense, if a more specifie charge 
is desired, it should be properly requested.°°® 


[§ 262] (2) Chastity of Prosecutrix—(a) In 
General. Where chastity®® or previous chaste char- 
acter,®’ as the case may be, is a material issue the 
instructions must present this element for consid- 
eration of the jury,°®® and the effect of prior inter- 
course procured by force or intimidation should be 
stated.°® Also there should be an explicit instrue- 
tion on the effect of previous illicit relations with 
other men. It is erroneous to give an instruction 
which tends to discredit the defense that the prose- 
cutrix was not a virtuous woman.2 Where actual 
chastity and not mere reputation for chastity, is re- 


132 Iowa{ cent conduct and conversation, as 
placing lascivious conduct on the 


same basis aS indecency. State v. 


See also cases supra note 82. 


84. Merrell v. State, 42 Tex. Cr. 
TS SINE SASS 


[a] Thus, where prosecutrix died 
before trial, and the evidence as to 
whether she had been seduced under 
defendant’s promise of marriage and 
whether she was chaste before sexual 
intercourse with defendant was con- 
flicting, it was error for the court to 
refuse to define the term ‘‘seduc- 
tion” at defendant’s request. Merrell 
v. State, 42 Tex. Cr. 19, 57 SW 289. 


85. Smith v. State, 13 Ala, A. 399, 
69 S 402. 


86. Smith v. State, supra. 


. 87. State v. Whalen, 98 Iowa 662, 
68 NW 594; Blackburn v. State, 71 
Tex. Cr. 625, 160 SW 687; Wisdom v. 
State, 45 Tex. Cr. 215, 217, 75 SW 22. 


88. Kiser v. State, 41 Ga. A. 568, 
153 SE 620; Thomas v. State, 19 Ga. 
A. 104, 91 SE 247 [conforming to an- 
swers to cert questions 146 Ga. 346, 
91 SE 109]. 


89. Jones v. State, 90 Ga. 616, 16 
SE 380. 


90. Moss v. State, 96 Tex. Cr. 198, 
256 SW 916. 


91. Castleberry v. State, 21 Ga. A. 
69, 94 SE 269; Collins v. State, 114 
Tex. Cr. 660, 26 SW (2d) 242. 

92. Collins v. State, supra. 

93. Kiser v. State, 41 Ga. A. 568, 
153 SE 620; Morris v. State, 14 Ga, 
FACES OD ode SSI AZON 

94. Kiser v. State, 41 Ga. A. 568, 
153 SE 620; Morris v. State, 14 Ga. A. 
395, 81 SE 257. 


95. Washington v. State, 124 Ga. 
428, 52 SE 910. 

96. See supra § 163. 

97. See supra §°162. 


98. Ala.—Hussey v. State, 86 Ala. 
34,5 S 484. 

Ark.—MecMaster v. State, 163 Ark. 
194, 260 SW 45; Murray v. State, 151 
Ark. 331, 236 SW 617. 


Ina Di-—Kerr. vy. Wsis., 1 Indy DT. 4386, 
104 SW 809. 


Ky.—Gaddis v. Com., 175 Ky. 183, 
193 SW. 1052; Berry-v. ‘Com., 149>Ky. 
398, 149 SW 824. 


Miss.—Powell v. State, 20'S 4. 


Tex.—Huber v. State, 99 Tex. Cr. 
169, 268 SW 733; Bishop v. State, 65 
Tex. Cr. 484, 144 SW 278; Humphrey 
v. State, 65 Tex. Cr. 111, 148 SW 641. 


Va.—Flick v. Com., 97 Va. 766, 34 
SE 39. 


[a] Sufficient instructions.—(1) 
Advising the jury that prosecutrix 
must have been an unmarried female 
of previous chaste character and must 
have been induced to surrender her 
chastity under promise of marriage, 
in view of Rev. L. (1910) § 2423. 
Harris v. State, 18 Okl. Cr. 470, 196 P 
354. GD Dhaty the etact sthat the 
prosecutrix knew the defendant was a 
married man, and that she allowed 
him to approach her with such prom- 
ises . should be carefully con- 
sidered by the jury in determining 
upon the purity of heart.’ State v. 
Groome, 10 Iowa 308. (38) Other in- 
structions see Smith vy. State, 118 Ala. 
117, 24S 55; Oldham v. State, 99 Ark. 
175, 1837 SW 825; Walton v. State, 71 
Ako 98. M5 OW edeeisern ya. UL Siar 
Ind. T. 486, 104 SW 809; State v. Ol- 
son, 108 Iowa 667, 77 NW 3382; State 
v. Gunagy, 84 Iowa 177, 50 NW 882; 
State v. Clemons, 78 Iowa 123, 42 NW 
562; State v. Standley, 76 Iowa 215, 
40 NW 815; State v. Heatherton, 60 
Iowa 175, 14 NW 2380; State v. Cur- 
ran, 51 Iowa 112, 49 NW 1006; State 
v. Bell, 49 Iowa 440; Dalton v. Com., 
226 Ky. 127,10 SW (2d) 609; Bush v. 
Com., 205 Ky. 14, 265 SW 468; Car- 
roll v. State, 74 Miss. 688, 22 S 295, 
60 AmSR 539; Powell v. State, (Miss. ) 
20 S 4; Capshaw v. State, (Tex. Cr.) 
186 SW 209; Blackburn v. State, 71 
Tex. Cr. 625, 160 SW 687; Luckie v. 
State, 33 Tex. Cr. 562, 128 SW 532. 


[b] Brroneous instructions.—(1) 
That ‘no particular amount of im- 
proper conduct or indecent familiar- 
ity with men, exclusive of sexual in- 
tercourse, is conclusive of unchaste 
character. . . No particular amount 
or degree of lascivious and indecent 
conduct and conversation ean be set 
down as conclusive evidence of un- 
chastity,’ while correct as to inde- 


Hummer, 128 Iowa 505, 104 NW 722. 
(2) That the prosecutrix, by testify- 
ing that she lived and associated with 
certain people, whose names she stat- 
ed, thereby “established” her previous 
chaste character, because the pre- 
sumption of law is that those per- 
sons were respectable and reputable 
people. Peo. v. Krusick, 93 Cal. 74, 
28 P 794 (her previous chaste char- 
acter is a fact to be determined by 
the jury from all the evidence before 
it, and the effect of such an instruc- 
tion is to take from the jury all con- 
sideration of any other evidence than 
that referred to in it; and even if it 
were proved that she lived and asso- 
ciated with reputable people, it would 
only be evidence from which the jury 
might infer her character, but would 
not “establish” it). (3) That, “where 
the character of the prosecutrix for 
chastity is attacked, it is the right of 
the state to show her good moral 
character in her home community,” 
must be understood as extending to 
morality in the broad sense. State v. 
Humme~, supra. (4) Other instruc- 
tions see Hussey v. State, 86 Ala. 34, 
5 S 484; State v. Dolan, 132 Iowa 196, 
109 NW 609; State v. Buxton, 89 Iowa 
573, 57 NW 417; State v. Hemm, 82 
Iowa 609, 48 NW 971; State v. Carr, 
60 Iowa 4538, 15 NW 271; Vantreese v. 
State, 59 Tex. Cr. 281, 128 SW 383; 
Blick v.5Com.,) 9% Va. 166, s45SHe39. 


99. Murray v. State, 151 Ark. 331, 
236 SW 617. 


1. State v. Evans, 267 Mo. 163, 183 
SW 1059; Humphrey v. State, 65 Tex. 
Cr. 111, 143 SW 641. 


[a] Instructions erroneously re- 
fused.—State v. McClure, 159 Iowa 
351, 140 NW 203; Blackburn v. State, 
71 Tex. Cr. 625, 160 SW 687; Bush 
v. State, 71 Tex. Cr. 14, 15% SW 944; 
Humphrey v. State, 65 Tex. Cr. 1171, 
143 SW 641; Sharp v. State, 61 Tex. 
Cr. 247, 134 SW 333. 


2. Thomas v. State, 19 Ga. A. 104, 
§1 SE 247. 


[a] Thus, where the defense was 
prosecutrix’s previous unchastity, an 
instruction, that it is not allowable 
‘defense for accused to blacken char- 
acter of his victim by showing im- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


, 


§§ 262-265] 


quired,’® the jury should be so instructed. Where 
the statute requires that the female be virtuous? it 
is proper to state what constitutes a virtuous fe- 
male.° Where the statute requires that the female 
be of good repute’: the court must correctly define 
what constitutes good repute.» Where chastity of 
prosecutrix is presumed,® it is proper to so instruct?® 
and to further charge that if accused maintains 
that she is unchaste, he must show it by evidence;*? 
and it also has been held that in the absence of evi- 
dence impeaching prosecutrix’s chastity it is not 
necessary to submit the issue,+? and a charge that 
the jury could infer unchastity from the failure of 
the state to produce evidence as to her character is 
properly refused.t? It has been held that an in- 
struction that the jury must find from the evidence, 
beyond a reasonable doubt, that the prosecutrix was 
of previous chaste character, as an element of the 
offense, is erroneous,*# and it has been both af- 
firmed?® and denied?® that accused is entitled to a 
further charge that he must be acquitted if, on the 
whole evidence, there is a reasonable doubt as to 
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dictions where it must affirmatively appear that the 
female was of chaste character!’ it is improper to 
instruct that the law presumes that she was of pre- 
vious chaste character.1® 


[§ 263] (b) Reformation. Unless there is evi- 
dence that the prosecutrix has reformed,’® it is 
proper to instruct that a woman may reform after 


‘a lapse from chastity,2° and that if aecused there- 


after seduced her the jury should convict.*+ A re- 
quested instruction which omits this element has 
been held erroneous.?? It is proper to charge that 
if illicit intercourse once began between the parties 
a second seduction cannot be charged without at 
least showing affirmatively a reformation.?* 


[§ 264] (3) Seductive Arts—(a) In General. To 
the extent warranted by the evidence it is proper to 
instruct as to the use of seductive arts in accom- 
plishing the seduction.24 If the statute makes it 
an offense to seduce any woman by means of tempta- 
tion, arts or flattery,?®> an instruction which omits 
all or any of these elements is properly refused.*° 


the previous chastity of the prosecutrix. In juris- [§ 265] (b) Promise of Marriage. To the ex- 
modest conduct on her part, was prej- 14. Wilhite v. State, 84 Ark. 67,| he should be acquitted. Cooper v. 
udicial. Thomas v. State, 19 Ga._A.| 104 SW 531; State v. Brown, 86 Iowa State, 86 Ark. 30, 109 SW 1023. 

104, 91 SE 247 [conforming to an-]| 121, 53 NW 92; Flick v. Com., 97 Va. 


swers to cert questions 146 Ga. 346, 
91 SE 109]. 


3. See supra § 163. 


4. Carroll v. State, 74 Miss. 688, 
22 S 295, 60 AmSR 539. 


{a] hus, where evidence of the 


766, 34 SE 39. 


101 S 780; 
588, 142 P 35. 


48 NW 971; 


chastity is introduced, it is error to 
refuse to charge that an unchaste 
woman may bear a good reputation 
for chastity, and that accused must 
be acquitted if a reasonable doubt is 18. 
entertained of the actual chastity of 19 
prosecutrix. Carroll v. State, 74 Miss. . 
688, 22 S 295, 60 AmSR 539. 


5. See supra § 163. 


6. Owens vy. State, 33 Ga. A. 32, 20. 
125 SE 733. 


[a] Sufficient instructions.—(1) 
State v. Whitley, 141 N. C. 823, 53 SE 21 
820. (2) One “who has never had il- 194 “260 Sw 45: 
licit intercourse . . and who is ee Oe A a 
chaste and pure,” is a sufficient defi- : 
nition of a virtuous woman, and the [al] 


953. 


57 NW 417; 
425, 38 NW 257; 


15. Vowell v. State, 20 Ala. A. 322, [a] 
State v. Jones, 80 Wash. 


16. State v. Hemm, 
State v. Holter, 32 S. D. 
good reputation of the prosecutrix for | 43, 142 NW 657, 46 LRANS 376, Ann 
Casl1916A 198, 30 S. D. 353, 138 NW 


17. See supra §§ 163, 190. 
West v. State, 1 Wis. 209. 


State v. Buxton, 
Peo. v. Gibbs, 70 Mich. 
State v. Primm, 98 
Mo. 368, 11 SW 732. 


McMaster v. State, 
194, 260 SW 45; 


Woodard v. State, 
143 Ark. 404, 226 SW 124. 


McMaster v. 
State v. Moore, 78 [a] 
NW 273. 


Thus (1) it is proper to charge 


re State v. Bobbitt, (Mo.) 270 SW 


2 Thus a requested instruction 
that, if prosecutrix had had sexual in- 
tercourse with any other man before 
defendant had intercourse with her, 
there was no seduction, has been held 
properly refused as omitting the ele- 
ment of prosecutrix’s good repute at 
the time of her alleged seduction. 
State v. Bobbitt, (Mo.) 270 SW 3878. 


23. State v. Gunagy, 84 Iowa 177, 
50 NW 882. See Herbert v. State, 16 
Ala. A. 213, 77 S 83 [rev on other 
grounds 201 Ala. 480, 78 S 386] (rec- 
ognizing rule). 


24. Tarver v. State, 17 Ala. A. 424, 
85.S 855;\ Davis v. State, 31 Ga. A 
522, 121 SE 136; State v. ‘Hector, 158 
Towa 664, 1388 NE 930; Lemmons vy. 
State, 58 Tex. Cr. 269, 125 SW 400. 


82 Iowa 609, 


89 Iowa 573, 


163 Ark. 


State, 163 Ark. ; 
Sufficient instructions.—(1) A 
charge that it was immaterial wheth- 
er the persuasion and promises of 


marriage were used 


refusal to add thereto “‘that she must 
have a mind free from lustful and 
lascivious desires” is proper. State 
v. Crowell, 116 N. C. 1052, 21-SE. 502. 


7. See supra § 164. 


8. State v. Wheeler, 94 Mo. 252, 7 
SW 1038. 


[a] Instruction held erroneous.— 
An instruction that “repute, for the 
purposes of this trial, is limited to 
the female’s reputation for chastity, 
and signifies the esteem in which she 
is held generally for chastity in the 
neighborhood where she resided, or 
among those with whom she asso- 
ciated.” State v. Wheeler, 94 Mo, 252, 
7 SW 108. 


9. See supra § 190. 


10. Shadix v. Brown, 216 Ala. 516, 
113 S 581; Sutton v. State, 163 Ark. 
468, 260 Sw 403; McMaster v. State, 
163 Ark. 194, 260 SW 45. 


11. Sutton v. State, 163 Ark. 468, 
260 SW 403; McMaster v. State, 163 
Ark. 194, 260 SW 45. 


12. Fogle v. Com., 210 Ky. 745, 276 
Sw 814. 


13. Weaver v. State, 
39 S 341. 


142 Ala. 33, 


the jury that if they believe from the 
evidence that accused and the prose- 
cutrix had some time previous thereto 
illicit intercourse, and that their rela- 
tions were absolutely broken off, and 
that she reformed, and, by her con- 
‘duct, showed herself to their satis- 
faction to be a woman of chaste char- 
acter, and that accused seduced her, 
then he is guilty of seduction at that 
time, even though he had a year or 
so before had similar connection with 
her. State v. Moore, 78 Iowa 494, 43 
NW 273. (2) Where the prosecutrix 
testified that she had had no inter- 
course with any man save accused, 
and with him only under promise of 
marriage, and accused showed a want 
of chastity on the part of prosecutrix. 
and that when a little more than a 
child she had had intercourse once, 
the court properly charged that, 
where a woman reformed and main- 
tained her personal chastity for such 
a time that the jury could see that 
she was actually chaste at the time 
of the alleged seduction, then if ac- 
cused obtained carnal knowledge of 
her person by the false express prom- 
ise of marriage he should be convict- 
ed, and if it appeared that the woman 
at the time of the seduction was not 
possessed of actual personal chastity 


at the precise 
time of carnal knowledge, and that it 
did not matter when they were used 
if they induced her to yield, is not 
erroneous Where warranted by the 
evidence. Davis v. State, 31 Ga. A. 
§22, 121 SH 136. (2) Where prosecu- 
trix testified that she and accused 
became engaged, and that he solicited 
her, assuring her that it was not 
wrong, as they were to marry, and 
that he would marry her if anything 
happened, instructions permitting a 
conviction if the acts were procured 
by seductive arts were not erroneous. 
State v. Price, 157 Iowa 412, 138 NW 
520. (3) Other instructions see State 
v. Hector, 158 Iowa 664, 138 NW 930; 
State v. Criswell, 148 Iowa 254, 127 
NW 65; Lemmons v. State, 58 Tex. 
Cr. 269, 125 SW 400. 


[b] Instruction properly refused. 
—‘T charge you that, if the prosecu- 
trix voluntarily yielded to defendant’s 
desires, you cannot convict him,” be- 
ing confusing and misleading. Clem- 
ons v. State, 17 Ata. Ay 533, 86 S177 
[certiorari den Ex p. Clemmons, 204 
Ala. 697, 86 S 926]. 


25. See supra § 155 et seq. 


26. Smith v. State, 13 Ala. A. 399, 
69 S 402. 
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tent warranted by the evidence the court should 
state the law applicable to seduction by promise of 
marriage,”’ or persuasion and promise of marriage.** 
Such instructions should leave no doubt that the 
promise relied on must have been an existing abso- 
lute promise?® and not a conditional promise,®° and, 
it has been held, that the promise was ‘false,”*! and 
that prosecutrix was deceived thereby.*? 


[§ 266] c. Asto Time of Offense. It may be prop- 
er to instruct as to the date of the crime as disclosed 
by the evidence,*?* but since the exact date of the 
offense is immaterial,** an instruction that, if the 


27. See cases infra this section. 


[a] Sufficient instructions: (1) An 
instruction that before the jury can 
convict they must believe that ac- 
cused seduced prosecutrix by his 
promise to marry her, and not 
through her passion, is not erroneous. 
Klepper v. State, 87 Tex. Cr. 597, 223 
SW 468. (2) That if there was a vir- 
tuous engagement to marry, mere 
proposal by accused of sexual inter- 
course accompanied by a repetition of 
the promise to marry, if female yield 
consent by persuasion accompanied 
by the promise, then to convict, was 
held not to mislead jury to believe 
that if there was an engagement, a 
mere proposal by accused of sexual 
ihtercourse, prosecutrix yielding, 
would be seduction. Owens v. State, 
33 Ga. A. 32, 125 SE 733. (3) Where 
prosecutrix did not submit to accused 
because of any promise of marriage, 
and their conversation regarding mar- 
riage was merely incidental, refusal 
of instruction that she could not have 
been deceived by promise of marriage, 
and would not have been justified in 
relying thereon if she knew at the 
time she submitted that accused was 
married, is proper. State v. Storrs, 
112 Wash. 675, 192 P 984 [aff reh 112 
Wash, 675, 197 P 17]. (4) Other in- 
structions see Hill v. State, (Okl. Cr.) 
287 P 1080; Rhea v. State, 96 Tex. Cr. 
AOD SW, WO. 


[b] Erroneous instructions.—Klep-. 


per v. State, 87 Tex. Cr. 597, 223 Sw 
468; Humphrey v. State, 65 Tex. Cr. 
111, 1438 SW 641. 


28. Odum vy. State, 21 Ga. A. 310, 
94 SE 257. 


[a] Sufficient instruction.—Odum 
v. State, 21 Ga. A. 310, 94 SE 257. 


29. State v. Evans, 267 Mo. 163, 
183 SW 1059. 


SO. Woodard v. State, 140 Ark. 258, 
215 SW 708; Peo. v. Carlos, 183 Mich. 
269, 149 NW 1006; State v. Evans, 267 
Mo. 1638, 183 SW 1059; Wood v. State, 
93 Tex. Cr. 653, 249 SW 222; Muhl- 
hause v. State, 56 Tex. Cr. 288, 119 
SW 866. 


[a] Evidence insufficient to war- 
rant instruction.—Gillespie v. State, 
fe wiex. Crinoso, L6G ISWi 135. 


[b] Sufficient instruction war- 
ranted by evidence.—Mulhause _ vy. 
State, 56 Tex. Cr. 288, 119 SW 866. 


31. See cases infra this note. 


{a] Instruction is erroneous which 
is susceptible of the construction that 
the offense may be accomplished by a 
promise that was not false. State v. 
Martinsen, 198 Iowa 1325, 201 NW 1; 
State v. Hamann, 109 Iowa 646, 80 
NW 1064. 


22. State v. Hamann, supra. 


33. Bost v. State, 64 Tex. Cr. 464, 
144 SW 589. 


[a] Instruction held sufficient.— 


SEDUCTION 


Bost v. State, 64 Tex. Cr. 464, 144 SW 
589. 


34. See supra § 170. 


Limitations of prosecution 
Criminal Law § 346. 


35. Peo. v. Goodwin, 132 Cal. 368, 
64 P 561; State v. Hayes, 105 Iowa 82, 
74 NW 757. 


86. See supra §§ 236-249. 


37. Slaughter v. State, 86 Tex. Cr 
527, 218 SW 767. 


[a] Sufficient instructions.—Mur- 
phy v. State, 65 Tex. Cr. 55, 143 SW 
616; Howe v. State, 51 Tex. Cr. 174, 
102 SW 409. 


gs. Ark.—Jackson v. State, 154 Ark. 
119, 241 SW 862. 


Iowa.—State v. Dolan, 132 Iowa 196, 
109 NW 609. 


Mo.—State v. Schamel, 177 SW 351. 


N. Y.—Peo. v. Taleisnik, 225 N. Y. 
489, 122 NE 615. 


N. G:—State v. Doss, 188 N.C. 214, 
124 SE 156. 


S. D.—State v. Holter, 32 8. D. 43, 
142 NW 657, 46 LRANS 376, AnnCas 
TOIGIN GIR 


Tex.—Slaughter v. 
Cr. 527, 218 SW 767. 


[a] Sufficient instructions.—(1) A 
special charge in appropriate lan- 
guage, informing jury that acts and 
declarations of accomplice subse- 
quent to seduction cannot be used 
for corroboration. Haney v. State, 
Sil MexsiC rip Cle mado Vas MAL LO a nkceD) 
That if accused, in company with 
a witness, prosecutrix, and her fa- 
ther and mother, had stated that he 
and prosecutrix were married physi- 
cally, spiritually, bodily, and moral- 
ly, but did not intend the words as 
an assertion that they had had in- 
tercourse, the jury cannot consider 
witness’ testimony of accused’s 
statement as evidence corroborat- 
ing prosecutrix as to the act of se- 
duction. Peo. v. Taleisnik, 225 N. 
Y. 489, 122 NH 615. (38) That the 
jury might consider the preparations 
of the prosecuting witness for mar- 
riage as corroborating the promise 
of marriage, notwithstanding that 
they were unknown to accused. 
State v. Stemmons, 275 Mo. 544, 205 
SW 8; State v. Walker, 232 Mo. 
252, 184 SW 516; State v. Fogg, 206 
Mo. 696, 105 SW 618. (4) That the 
promise of marriage must be corrob- 
orated by other evidence than the 
prosecutrix’s, which may be “by prep- 
aration She may have made for mar- 
riage, if any,’ not being erroneous 
on the ground that, by the quoted 
words, prosecutrix is allowed to cor- 
roborate her own testimony by her 
self-serving acts. State v. Walker, 
232 Mo. 252, 134 SW 516. (5) Where 
accused admitted the promise of mar- 
riage and the sexual .intercourse with 


see 


State, 86 Tex. 
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jury has a reasonable doubt as to whether accused 
was with the prosecutrix on the day on which the 
crime was alleged to have been committed, accused 
should be acquitted, is properly refused.*° 


[§ 267] d. Corroboration of Prosecutrix. Where 
the statute requires corroboration of the prosecu- 
trix,*® it is the duty of the court properly to instruct 
as to the necessity of such corroboration,?? and to 
explain the facts and circumstances which may con- 
stitute corroboration.**® 
drawn in such manner as to give accused full pro- 
tection to which he may be entitled,*® and the jury 


The instructions should be 


the prosecutrix, a charge that no 
other corroboration of the prosecu- 
trix was necessary to prove the 
promise of marriage and the sexual 
intercourse. Wilhite v. State, 84 
Ark. 67, 104-SW 531. (6) Other in- 
structions see Jackson v. State, 154 
Ark. 119, 241 SW 862; State v. Cot- 
ter, 152 Iowa 398, 182 NW 760. 


[b] Instructions held proper or er- 
roneously refused.—State v. Schamel, 
(Mo.) 177 SW 351; Peo. v. Taleisnik, 
225 N. Y. 489, 122 NE 615; Brewer 
Vv... State, 993 Tex. Cra. 213) 9246 ssa 
663; Slaughter v. State, 86 Tex. Cr. 
527, 218 SW 767; Gillespie v. State, 
73 Tex. Cr. 585, 166 SW 135; Knight 
Raa 64 Tex. Cr. 541, 144 SW 


[c] Erroneous  instructions.—(1) 
That evidence that accused and pros- 
ecutrix acted as lovers usually do, 
and of other like circumstances, was 
sufficient to constitute corroborating 
evidence to connect accused with the 
offense as misleading because of the 
use of the word “sufficient” instead 
of the word “competent.” State v. 
Holter, 32 S. D. 43, 142 NW 657, 46 
LRANS 376, AnnUTasl1916A 193, 30 S. 
D. 353, 1838 NW 958. (2) That evi- 
dence that accused and prosecutrix 
kept company with each other and 
acted as lovers usually do was suf- 
ficient as corroborating evidence to 
connect accused with the offense of 
seduction as failing to explain to 
the jury what acts and conduct would 
be corroborative of the testimony of 
prosecutrix. State v. Holter, 32 S. 
D. 43, 142 NW 657, 46 LRANS 376, 
AnnCas1916A 1938, 30 S. D. 353, 138 
NW 953. (3) Where complainant’s 
testimony established the act in one 
place and time, accompanied by 
promise of marriage, and accused’s 
testimony established it at another 
place and time, without promise of 
marriage, their testimony being ir- 
reconcilable, an instruction which 
permitted the jury to accept her tes- 
timony as proof of commission of 
crime as testified to by him or to 
accept his testimony as corrobora- 
tion of her version of the crime 
was reversible error. Peo. v. Golden, 
240 ING Yee oe a7 eNom lrew a oats 
App. Div. 847, 207 NYS 894]. (4) 
Other instructions see State v. 
Reynard, 205 Iowa 220, 217 NW 812; 
State v. Doss, 188% INWIC) 214 oe 
SE 156; James v. State, 72 Tex. 
Cr. 155, 161 SW 472; Lemmons v. 
State, 58 Tex. Cr. 269, 125 SW 400. 


[d] Letters of accused.—The 
court should instruct that letters 
claimed to have been written by ac- 
cused cannot be considered as cor- 
roborative evidence, unless there is 
evidence other than that of prosecu- 
trix, tending to show that accused 
wrote them. James v. State, 72 Tex. 
Cre LoS errs Wr 4725 


39. 
183 SW 1059. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


State v. Evans, 267 Mo. 1635 3 
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should be cautioned against finding corroboration 
from circumstanees as easily referable to some other 
relationship between the parties as to an existing 
engagement to marry;*® but it has been held that 
the embodiment of the law of corroboration in a 
general way in the charge may be sufficient, in the 
absence of a request for additional instructions.*! 
An instruction which enumerates a number of cir- 
cumstances to be considered, some of which are in- 
sufficient for corroboration, and which permits a 
finding of corroboration on proof of any of the cir- 
cumstances enumerated,*? or which fails to require 
that the corroboration be such as to connect accused 
with the offense charged, as required by the stat- 


SEDUCTION 
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ute,?* or which fails to require the jury first to find 
the testimony of prosecutrix to be true and then 
to find that such testimony is corroborated,** has 
been held erroneous. 


[§ 268] K. Sentence and Punishment. General 
rules governing sentence*® and punishment*® apply 
in prosecutions for seduction,** and the statutes may 
leave the extent of the punishment to the discretion 
of the court or jury, within certain limits.*® 


Excessive punishment. Where the sentence does 
not exceed the limit authorized by the statute or the 
facts of the case, it cannot be said to be excessive.*® 


IV. KINDRED OFFENSES 


[§ 269] A. Defilement of Female in Care, Cus- 
tody, or Employ of Accused—1. In General. In 
some jurisdictions there are statutes punishing 
guardians or teachers of any woman under a certain 
age, or any other person to whose care any such wo- 
man shall have been confided, who shall carnally 
know her while she remains in his care, custody, or 
employment.°° 


What constitutes a confiding to such a person’s 
care, within the purview of the statute, may appear 
from the conduct, situation, and relation of the par- 
ties.5! It is not necessary that there shall have been 
a specific verbal confiding of the woman to such per- 
son’s care®? or protection by express agreement with 
her guardian;°* and the statute may apply in the 
case of mere temporary protection voluntarily and 
informally assumed.*®* It is immaterial whether the 
woman was confided to the care and custody of ac- 
cused by arrangement with him or with his wife, if 
such woman became a member of his family and 


40. State v. Evans, supra. 


41. Slaughter v. State, 86 Tex. Cr. 
527, 218 SW 767;. Haney v. State, 
Sie Tex Crs 651, 9%) Siw 2102- 


42. State v. Cotter, 152 Iowa 398, 
132 NW 760. 51. 


45 Sw 254; 
43. Bishop v. State, 65 Tex. Cr.| >< 4 
484, 144 SW 278. 519, 33 SW 167. 


44, Howard v. State, 108 Tex. Cr.| 459 
373, 1 SW (2d) 289. : 


Iowa 175, 14 NW 
and six months. 
106 Iowa 125, 76 
288. 


33 SW 33, 


45. See Criminal Law §§ 3000- 53. 

3149. 

46. See Criminal Law §§ 3186-— 599, 37 AmR 
3257. 


47. See cases infra this section.| 34 SW 842. 


48. See statutory provisions. 55. 


[a] In Indiana, where the statute ee Sona 
provides that the person convicted 
“shall be imprisoned in the state 56. 
prison for not less than one, nor|17 SW 288; 
more than three, years and fined not | 284, 12 SW 642. 
exceeding five hundred dollars, or be fa] 
imprisoned in the county jail not ex- 


230. (3) Two years 60. 
State v. Hughes, | 599, 618, 
NW 520, 68 AmSR 


50. See statutory provisions. 


State v. Summar, 143 Mo. 220, 
State v. Sibley, 131 Mo. 


52. State v. Kavanaugh, 133 Mo. [a] 
34 SW 842; State 

v. Sibley, 131 Mo. 519, 33 SW 167. 

See cases supra note 52. 


54 State v. Puling tom; 20 Kan, 
93; 
Kavanaugh, 133 Mo. 452, 33 SW 33, 


State v. Napper, 141 Mo. 401, 61. 
State v. Hill, 134 Mo. 


State v. Terry, 
State v. Young, 99 Mo. [a] 


Rule applied to woman em- 
ployed to look after accused’s chil- 


under his care and protection.5® 


Employment of woman as domestic servant in the 
family of accused may constitute a confiding to his 
care and protection,®® even though he does not pay 
her wages.57 The contract of employment may be 
made by the woman herself,®>* even though she may 
not have been old enough to make a binding con- 
tract.°° 


[§ 270] 2. Who May Commit Offense. The stat- 
utes have been held to include not only guardians, 
but also all other persons to whose care or protection 
any such woman shall have been confided.®° 


Domestic or member of household. Under the 
Philippine statute even a domestic, or member of 
the same household as the woman, is within the stat- 
ute.®? 


Teachers are within the purview of such statutes 
whether expressly mentioned in the particular stat- 
ute®* or not.°* The fact that the employment of the 


State v. Buffington, 20 Kan. 
2t- AmR, 19335 'Sitates ave 
Young, 99 Mo. 284, 12 SW 642; State 
v. Acuff, 6 Mo. 54. But see State 
v. Arnold, 55 Mo. 89 (the statute 
does not include a person who mere- 
ly accepts aid of a girl, in work about 
his family, upon her parents’ con- 
sent). See also! cases supra § 269. 


Brother-in-law.—State v. Buf- 
fington, 20 Kan. 599, 27 AmR 193: 
State v. Nibarger, 255 Mo. 289, 164 
SW 453; State v. Kavanaugh, 133 Mo. 
452, 33 SW 33, 34 SW 842. 


State We [b] Stepfather.—State v. Kyle, 259 
Mo. 401, 168 SW 681; State v. Sib- 
ley, 131 Mo. 519, 38 SW 167. 


Of accused see supra § 269. 


Gece U. S. v. Santiago, 26 Philippine 
106 Mo. 209, ; : 

“Domestic,” as used in the 
statute, includes all persons residing 
with the family as members of the 
household, although residing there 
temporarily and paying for their ac- 


ceeding six months,” the imposition | gren, there being evidence that he nmodati <Any Meas 
Of a, ‘fine is not authorized where] promised her father to give her Philippine 184. U. 8S. v. Santiago, 26 
the imprisonment is in the county] gjothing and board, and send her on 
jail. Steel v. State, 26 Ind. 82. to school, and treat her like one Bio ece statutory) provisions. Seo 
i i P o Brown v. ate, 2 E : 
49. Jinks v. State, 114 Ga. 430,|of his children. State v. Strattman, RE clee. u Leta tan toon aCe ae ae 
40 SE 320; Mann v. State, 34 Ga.| 100 Mo. 540, 13 SW 814. TREC a ae ea ee 
1; State v. Hughes, 106 Iowa 125,| Accused and prosecutrix coem-| striing Gen. Code [1921] § 13030: 
76 NW 520, 68 AmSR Berane ployees see infra § 270. Rev. St. § 7024). ; 
v. Heatherton, 60 Iowa 175, 57. State v. Kavanaugh, 133 Mo. [a] “The term ‘teacher’ .. . 


gn. | 453, 33 SW 33, 34 SW 842. 


[a] Held not excessive.—(1) 
Twenty years confinement and labor. 
Jinks v. State, 114 Ga. 430, 40 SE 
320; Mann v. State, 34 Ga. 1. (2) 59. 
Four years. State v. Heatherton, 60 38 SW 906. 


17 SW 288. 


58. State v. Terry, 106 Mo. 209, 


State v. McClain, 137 Mo. 307, 


includes not only teachers who give 
academic instruction, but also those 
of trade schools.” Peo, v. Cariaso, 50 
Philippine 884, 886. 


64 State v. Oakes, 202 Mo. 86, 100 
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teacher was not for a definite term®® or that the 
intercourse occurred after school hours,®® or that 
the mother of the woman consented thereto,®’ is 
no defense. 


[§ 271] 3. Status of Female—a. Age. Under 
statutes of this character®’ a conviction cannot be 
based on intercourse subsequent to the time the wo- 
man reaches the age specified in the statute.®® 


[§ 272] b. Chastity. The offense under statutes 
of this character’® may be committed upon an un- 
chaste woman.’ 


[§ 273] 4. Consent of Female. Under these stat- 
utes?2 it is immaterial whether the woman consented 
to the intercourse’*® or whether the carnal knowledge 
was accomplished by force.** 


[§ 274] 5. Attempts.7° One may be convicted of 
an attempt to have intercourse with a woman under 
his protection.’°® 


Sw 434; State v. Hesterly, 182 Mo. | 976. 

16, 81 SW 624, 103 AmSR. 634. 72. Ses supee 8.26% 
65. Easley v. State, 10 Oh. Cir. Ct. 

N. 8. 169, 29 Oh. Cir.’ Ct. 568. EDSON oe 
66. State v. Oakes, 202 Mo. 86, 100] 202, 18 SW 976; 

Sw 434; State v. Hesterley, 182 Mo.| 76 Mo. 215. 

16, 81 SW 624, 103 AmSR 634; Brown 74 

v. State, 38 Oh. St. 374. 252 SW 633; 
[a] Reason for rule—(1) ‘“The| Mo. 103. 

confidential relation of teacher and 75. 

pupil exists as well after the child | 99-9, 

reaches home, as it does in the school 

room; it exists on Sunday, as well 76. 


as on a school day.” State v. Oakes, 43. 

202 Mo. 86, 100 SW 434. (2) The rela- 77. 
tion contemplated by the statute ex-| tions 
ists between a school-teacher and his 78. 
pupils after school hours as well as Sw "834. 
within school ‘hours; after the girl 
reaches home, as well as when he ac- [a] 
companies her to literary exercises 


§§ 257- 
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Summar, 143 Mo. 220, 
State v. Rogers, 108 Mo. 
State v. Willoughby, 


State v. Sanders, 299 Mo. 192, 
State v. Woolaver, 77 


Generally see Criminal Law §§ 


State v. Williams, 39 Mo. A. 


See ACTH OEE and Informa- 
State v. ae $0 Mo. 514, 2 


Held sufficient.—(1) An infor- 
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[§ 275] 6. Indictment and Information. Pursuant 
to the general rule*’ an indictment or information 
for this offense must allege every fact necessary to 
bring the case within the statute,’* including the 
age of the woman,’ the relation between her and 
accused,’° and the fact that she was defiled by him 
while such relation existed. An averment that 
the pupil was not the wife of accused has been held 
unnecessary in an indictment charging a teacher with 
this offense.®? 


[§ 276] 7. Evidence—a. Admissibility. On a 
prosecution under a statute of this kind®* it is prop- 
er to admit evidence of the relations between accused 
and the woman and any competent evidence tending 
to show or to disprove that he had intercourse with 
her,®* and any competent evidence tending to show*” 
or disprove®® that he had intercourse with her, in- 
cluding letters dictated by him,®? but not letters 
written by accused’s wife without his knowledge or 


“care and protection, and 


employment”). 


[c] Indictment held sufficient.— 
Under a statute which provides that 
if the guardian of any female under 
the age of eighteen years, or any 
other person to whose care or pro- 
tection any such female shall have 
been confided, shall defile her by car- 
nally knowing her ‘while she remains. 
in his care, custody, or employment,” 
he shall be punished, ete., an indict- 
ment charging that defendant com- 
mited the offense against a female 
under eighteen years of age, she 
“there and then being in the care, 
custody, and employment” of defend- 
ant, sufficiently alleges that the crime 
was committed “while she remained in 
his care, custody, or employment.” 
Sues v. Terry, 106 Mo. 209, 17 SW 


custody, 


held at the schoolhouse at night. 
State v. Hesterley, 182 Mo. 16, 81 SW 
624, 103 AmSR 634. 


67. State v. Oakes, 202 Mo, 86, 100 
SW 434. 
[a] hus, where a school-teacher 


had intercourse with a female pupil 
under eighteen years of age, who re- 
sided with her mother, and whose fa- 
ther was dead, the fact that the moth- 
er may have had knowledge that the 
teacher was ‘having intercourse with 
the daughter and consented thereto 
was no defense to a_ prosecution 
against him under the statute. State 
v. Oakes, 202 Mo. 86, 100 SW 434. 


68. See supra § 269. 

at hie State v. Johnson, (Mo,) 225 SW 
70. See supra § 269. 
71. State v. Jones, 16 Kan, 608; 


State v. Nibarger, 255 Mo. 289, 164 SW 
453; State v. Summar, 143 Mo. 220, 
45 SW 254; State v. Rogers, 108 Mo. 
202, 18 SW 976; State v. Strattman, 
100 Mo. 540, 13 SW 814. But see U. 
S. v. Suan, 27 Philippine 12 (under 
statute requiring the female to be a 
virgin). 


{a] Thus, under a statute making 
it an offense for an employer to de- 
file a girl under eighteen years of age, 
while in his employ, defendant can- 
not show that the girl left his employ 
because ‘he intercepted her in fulfill- 
ing an illicit engagement with another 
man, since the act of defilement con- 
stitutes the crime, without reference 
to the girl’s character or consent. 
State v. Rogers, 108 Mo. 202, 18 SW 


mation under Gen. St. § 2091, alleg- 
ing that accused did wilfully, unlaw- 
fully, and feloniously defile a female 
named, by carnally knowing her, she, 
the said female, “being then and 
there a female under the age of eight- 
een years, confided to the care and 
protection” of accused the words 
“then”’ and “there” referring to the 
female as being, when seduced, un- 
der the age of eighteen years, and 
under the care and protection of ac- 
cused. State v. Sipe, 38 Kan. 201, 16 P 
257. (2) Other indictments and in- 
formations see State v. Jones, 16 Kan. 


608; State v. Lingle, 128 Mo. 528, 31 
SW 20. 

79. State v. Buster, 90 Mo. 514, 2 
SW 834. 

80. State v. Buster, supra. 

81. State v. Buster, supra. 

[a] Thus under Rey. St. § 1260, 


which provides for the punishment of 
a guardian defiling his ward by car- 
nally knowing her while-she remains 
in ‘his care, custody, or employment, 
an indictment is insufficient which 
fails to allege that the act was com- 
mitted while the female remained in 
his care, custody, or employment, al- 
though such indictment repeats the 
allegation that she was then and there 
confided to the care and protection of 
defendant. State v. Buster, 90 Mo. 
514, 2 SW 834. 


[b] Mere surplusage will not ren- 
der the indictment bad. State v. Nap- 
per, 141 Mo. 401, 42 SW 957 (where the 
statute used the words “while she 
remains in his care, custody, or em- 
ployment,” and the indictment alleged 
defilement while she remained in his 


[d] Indictment for attempt held 
Suergien ee aeate v. Williams, 39 Mo. 


s2. Easley vy. State, 10 Oh. Cir. Ct. 
N. S269; 29 Ohs-CirsCt5 6st 


83. See supra § 269. 
84 State v. Sibley, 131 Mo. 519, 33 
SW 167; Easley v. State, 10 Oh. Cir. 


Ct. NoS: 169,°29- Oh: Cir) Ctz 568. 


85. State v. Sibley, 1381 Mo. 519, 33 
Sw 167. 
86. State v. Kyle, 259 Mo. 401, 168 


SW_681; State v. Sibley, 131 Mo. 519, 
33 SW 167. 


[a] Thus, where, in a prosecution 
of a stepfather for defiling his step- 
daughter, a physician testified that 
he examined the daughter and the hy- 
men was broken, etc., evidence that 
six months prior to such examination 
a third party had had intercourse with 
her was relevant upon the question 
whether her physical condition was 
caused by accused. State v. Kyle, 259 
Mo. 401, 168 SW 681. 


87. State v. Sibley, 131 Mo. 519, 33 
SW 167. 


[a] Thus, where 
that prosecutrix, defendant’s step- 
daughter, became pregnant through 
her intercourse with defendant, it was 
proper to admit letters from defend- 
ant’s wife to prosecutrix and the per- 
son with whom she was staying dur- 
ing her pregnancy, which were dic- 
tated by defendant, containing advice 
as to what prosecutrix should do. 
Saee v. Sibley, 131 Mo. 519, 33 SW 


it was claimed 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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approval,** except for the purpose of discrediting 
her testimony.®® Evidence of continuation of illicit 
intercourse after termination of the employment of 
the woman by accused is admissible as tending to 
prove the offense charged.°° Since consent of the 
woman is no defense®! evidence of her reputation 
for chastity at the time of the alleged offense,®? or 
of specific acts of unchastity with others than ac- 
cused®* is inadmissible. Evidence that accused 
committed or attempted to commit an abortion upon 
the woman is admissible.®* 


[§ 277] b. Sufficiency. In subjoined notes may be 
found cases in which the sufficiency of the evidence 
to show a confiding of the prosecutrix to the care 
of aceused,®® or his defilement of her®® has been 
considered. 


Demurrer to evidence.®” Evidence that the first 
act was committed in a county other than that in 
which the indictment was preferred is no ground for 
demurrer to the evidence, where the act was also 
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£57. Co Sz]. 95 


committed on several occasions in the latter coun- 
ty.°8 The fact that prosecutrix testified that accused 
always forced her does not render the evidence de- 
murrable as showing another crime, where the cir- 
cumstances testified to by her tend to show that 
force was not used.°® 


[§ 278] 8. Trial. Where there is no substantial 
evidence of sexual intercourse between accused and 
prosecutrix within the period fixed by the statute, 
a.verdict should be directed for accused. 


[§ 279] B. Causing or Encouraging Seduction or 
Unlawful Carnal Knowledge. While “seduction,” 
within the meaning of a statute making it an of- 
fense for any person having the custody, charge, or 
care of a girl under the age of sixteen years to cause 
or encourage the seduction or prostitution of suck 
girl,?, was held to refer to the inducing the girl to 
part with her virtue for the first time,* an amend- 
ment made the statute applicable to one causing or 
encouraging unlawful carnal knowledge of the girl.* 


*SED VIDE. 


SEE. [§ 1] A. As Noun. The cireuit of a bish- 
op’s jurisdiction ;? or his office or dignity.® 


[§ 2] B. As Verb—1. Literal or Primary Mean- 


88. State v. Sibley, en abbas v. [a] 


Terry, 106 Mo. 209, 17 SW 288. 
gs9. State v. Terry, supra. And see 


Evidence held inadmissible.— 5: 
Where prosecutrix testified that after 
She became pregnant defendant gave 


ing. In a literal sense,* behold; desery; examine 
with the eyes; have knowledge of the existence and 
apparent qualities of by the organs of sight;> in- 
spect;® look at;’ observe;* perceive with the eye;® 
view.1° Phrase: “See or hear.’’+ 


Webster D. [quot Locomotive 
Engineers’ Mut. L., ete., Ins. Co. v. 
Meeks, 157 Miss. 97, 108, 127 S 699]. 


Witnesses [40 Cyc 2745]. 


[a] Thus where defendant’s wife 
testified that the girl, before leaving 
their house, admitted that she had 
had intercourse with another man, a 
letter written by the wife to the girl 
after she left, expressing the most 
cordial feelings toward the girl, was 
admissible to discredit the wife’s evi- 
dence; and the fact that it might have 
tended to show the intimate relations 
between the girl and defendant’s fam- 
ily could not have injured him, if con- 
sidered by the jury for that purpose, 
where it was proved, and admitted 
by defendant, that the girl was con- 
fided to his care, within the meaning 
of Rev. St. (1879) § 1260, punishing 
the defiling of a female by any per- 
son to whose care such female is con- 
fided. State v. Terry, 106 Mo. 209, 17 
SW 288. 


90. State v. Young, 99 Mo. 284, 12 
SW 642; Easley v. State, 10 Oh. Cir. 
Ct. N.S. 169, 29 Oh. Cir. Ct. 568. 


91. See supra § 273. 


92. State v. Summar, 143 Mo. 220, 
45 SW 254. 


93. State v. Sibley, 131 Mo. 519, 33 
SW 167, 31 SW 1033; State v. Rogers, 
108 Mo. 202, 18 SW 976. 


[a]. Thus on a prosecution under 
Rey. St. (1889) § 3487, making it an 
offense for an employer to defile a girl 
under eighteen years of age while in 
his employ, accused cannot show that 
the girl left his employ because he 
intercepted her in fulfilling an illicit 
engagement with another man, since 
the act of defilement constitutes the 
crime, without reference to the girl’s 
character or consent. State v. Rogers, 
108 Mo. 202, 18 SW 976. 


‘ 
94. State v. Kavanaugh, 133 Mo. 
452, 33 SW. 33, 34 SW 842. 


her medicine which so affected her 
that once, while ironing, she lost her 
mind, and found herself out on the 
street, it was error to allow a witness 
for the state to testify that on that 
occasion prosecutrix repeatedly said: 
“Sibley [defendant] done it. I told 
Sibley it would not do. I am crazy— 
What is the matter with me?” defend- 
ant not being present at the time. 
State v. Sibley, 131 Mo. 519, 31 SW 
1033, 33 SW 167. 


95. [a] Held sufficient.—State v. 
Sanders, 299 Mo. 192, 252 SW 633. 


96. [a] Held sufficient.—-State v. 
Sanders, 299 Mo. 192, 252 SW 633; 
Fee vy. Oakes, 202 Mo. 86, 100 SW 


Ase Generally see Criminal Law § 


98. State v. McClain, 187 Mo. 307, 
388 SW 906. 


99. State v. 
540,13 SW 814. 


aa State v. Johnson, (Mo.) 225 SW 


Strattman, 100 Mo. 


2. See Children’s Act (1908) § 17 
subs 1. 


Prostitution generally see Prostitu- 
tion«50' C. Spr V9 9: 


3. Rex v. Moon, 
818. 


4 St. 10 Edw. VII; 
1. See Sed 568. 


AeBlack iL: 
GET aa goes wits 


“Bishop” 8 C. J. p 1111. 
oy Blackvi.;D: 
“Dignity of office” 18 C. J. p 1038. 


4 Merritt v. McNally, 14 Mont. 
228, 239,36 P 44, 


SLO ie ke Ses 


GEO RV) Gy25- 


See also Bishopric 


6. Webster D. [quot Locomotive 
Engineers’ Mut. L., ete., Ins. Co. v. 
Meeks, supra]. 


“Inspect” 32 C. J. p 928. 


7 Merritt v. McNally, 
228, 239) (360P" 44, 


8 Webster D. [quot Locomotive 
Engineers’ Mut. L., ete., Ins. Co. v. 
Meeks, 157 Miss. 97, 108, 127 S 699]; 
weerer v. McNally, 14 Mont. 228, 239, 


[a] “Observe” distinguished.—‘‘One 
may see or hear, and yet not observe.’” 
Seaboard Air Line R. Co. v. Myrick, 
SI Hla 98109 Siig 295: 


“Observe” 46 C. J. p 865. 


9. Webster D. [quot Locomotive 
Engineers’ Mut. L., ete, Ins. Co. v- 
Meeks, 157 Miss. 97, 108, 127 S 699]. 


“Perceive” 48 C. J. p 809. 


10. Webster D. [quot Locomotive 
Engineers’ Mut. L., ete., Ins. Co. v. 
Meeks, 157 Miss. 97, 108, 127 S 699]. 


“View” [40 Cyc 205]. 


11. Seaboard Air Line R. Co. v. 
Myrick, 91 Fla. 918, 109 S 193, 195. 


[a] In negative statements.—(1) 
“The word ‘see’ or ‘hear,’ when used 
in a negative statement, is often used 
to express the negation of apprehen- 
sion or conscious knowledge.” Sea- 
board Air Line R. Co. v. Myrick, 91 
Mla. 9ls; 109 S* 1938 95.) "Oe sone 
may see or hear and yet not observe; 
that is, not have a conscious knowl- 
edge of the object or noise he actually 
sees or hears, and, ordinarily, when 
questioned as to the fact, will say 
that he did not see or hear.” Sea- 
board Air Line R. Co. v. Myrick, su- 
pra. 


14 Mont. 


*By CARLOS M. SANDOVAL (Sed Vide-Sequestrate inclusive). 


94 [57 C.J.] 


Saw, the past tense of the verb, means observed ;*? 


perceived by the eye.?? 


Seen is the past participle of the verb, and when 
written by the drawee on a bill of exchange amounts 
to an acceptance by the law merchant.'* 


[§ 3] 2. Derived or Secondary Meaning. 


cause to, be 
make sure;1? 


about as a result;+® 
plished ;1° 


require;+® superintend?® 


SEE—SEED 


Phrases: “See fit,”?4 “see it paid,”?® “see the with- 


in paid, eventually,”?® “see [a person] out with 


Bring 
done or accom- 
natural life.’?3 


the execution?° or performance”? of a thing so as to 


effect a specified result;?? take the necessary steps 


to have a thing done.?? 


12. Webster D. [cit Boyle v. Ma- 
hanove City, 19 Pan (Co, '195,°197 1. 


13. Webster D. [cit Boyle v. Ma- 
hanoy City, supra]. 


Lae sacks lan sD Spear, Va brace, 
2a ON: Yo) 582,38 vAmD, 600 [ett 
Peterson vy. Hubbard, 28 Mich. 197, 
199; Barnet v. Smith, 30 N. H. 256, 
266, 64 AmD 290]. See also Bills.and 
Notes §§ 478-480. 


15. Century D. [quot Merritt v. 
McNally, 14 Mont. 228, 239, 36 P 44]. 


“Result” 54 C. J. p 736. 


16. Merritt v. McNally, 14 Mont. 
228, 239, 36 P 44. 
[a] Oral statement by agent of 


owner of building that he ‘‘would see” 
that work done on it would be paid 
for, held not to be undertaking to an- 
swer for debt or default of another 
but to mean that payment was to 
come from agent’s principal, and 
could not have referred to contractor, 
who was in default. Desmond v. 
Schenck, 36 App. Div. 317, 318, 55 NYS 
7Absi Le 


“Accomplish” 1 C. J. p 519. 
“Done” 19 C. J. p 444. 


17. Century D. [quot Merritt v. 
McNally, 14 Mont. 228, 239, 36 P 44]. 


18. Merritt v. McNally, supra. 


[a] In construing city ordinance, 
requiring building inspector to see 
that buildings are erected, con- 
structed, or altered, according to its 
provisions, the court said: “The use 
of the word ‘see,’ in this ordinance, 
is the laying of a duty upon the build- 
ing inspector to require buildings to 
be erected in accordance with the 
provisions of the ordinance. It seems 
to us that any other view of, the 
meaning of the word ‘see’ in this con- 
nection, would be a wholly unreason- 
able one.” Merritt v. McNally, 14 
Mont. 228, 239, 36 P 44. 


“Require” 54 C. J. p 690. 


19. “Superintend” [37 Cyc 593]. 
20. “Execution” 23 C. J. p 278. 
21. “Performance” 48 C. J. p 811. 
g0;, Century DD: [quot Merritt v. 


McNally, 14 Mont. 228, 239, 36 P 44]. 


{a] “With an object clause with 
‘that’ specifying the result.” Century 
D. [quot Merritt v. McNally, 14 Mont. 
228, 239, 36 P 44]. 


23. Smith v. Ford Motor Co., 202 
Ky. 706, 709, 261 SW 245. 


[a] More exacting than mere in- 
spection.—‘“‘To ‘see’ that a particular 
thing is done is a more exacting duty 
than mere inspection. It carries with 
it the idea of taking the necessary 
steps to have the thing done.” Smith 
v. Ford Motor Co., 202 Ky. 706, 709, 
261 SW 245. 


24. Terry v. St. Stephen’s Prot- 
estant Episcopal Church, 79 App. Div. 
527, 529, 81 NYS 119; Wells v. Seeley, 
Eg OT RS ee MSR es 


SEHED.*+ 


[§ 1] A. As Noun. 


it,”?7 “see that each house or houses, building or 
buildings, are being erected, . . 
provisions, ete.,”?8 “see that the laws are faithfully 
executed,’”29 “see that they had their pay,”®°® “see 
you paid,”*! and “see you through’;*? also “seeing 
after her welfare and taking care of her during her 


according to the 


The fertilized and 


matured ovule of the higher or flowering plants.*° 


47, Hun (ON) 109, 110: 


[a] In residuary clause.—(1) In 
construing clause giving residue to 
wife ‘with the right to use and dis- 
pose of so much of the principal of 
said residuary estate during her life- 
time as she shall see fit,” the court 
said: ‘The power of disposition giv- 
en to the widow in this case was 
limited to what was in her judgment 
reasonably necessary for her use and 
enjoyment during her life.’”’ Terry v. 
St. Stephen’s Protestant Episcopal 
Church, 79 App. Div. 527, 532, 81 NYS 
119. (2) Power to dispose of prop- 
erty ‘‘as she shall see fit and proper” 
contained in a will held not to give 
absolute title thereto but only to 
leave it to the judgment of devisee 
to determine amount necessary to 
carry out provisions of the _ will. 
Wells v. Seeley, 47 Hun (N. Y.) 109, 
110, 116 [quot Terry v. St. Stephen’s 
Protestant Episcopal Church, 79 App. 
Div. 527, 531, 81 NYS 119]. 


25. See Maddox v. Pierce, 74 Ga. 
838; Baldwin v. Hiers, 73 Ga. 739, 740. 


[a] “Promise to see it paid was 
the same as a promise to pay it him- 
self.” Maddox y. Pierce, 74 Ga. 838. 


[b] Held original undertaking.— 
“Defendant agreed if plaintiff would 
let defendant’s son have the goods, he, 
defendant, would see it paid. This 
was an original and not a collateral 
undertaking.’ Baldwin v. Hiers, 73 
Ga. 739, 740 [cit Maddox v. Pierce, 74 
Ga. 838 (where relation was that of 
employer and employee and not father 
and son) ]. 


26. Brannin v. Henderson, 
Mon. (Ky.) 61. 


ee; BY: 


[a] Held good and valid accept- 
ance.—Brannin v. Henderson, 12 B. 
Mon. (Ky.) 61, 62. 

[b] Held equivalent to “I will 


pay.”’’—See Brannin v. Henderson, 12 
B. Mon. (Ky.) 61, 62 


27. Brewster v. Countryman, 
Wend. (N. Y.) 446, 449, 451. 


12 


[a] ‘Can mean nothing else than. 
to indemnify or save harmless.” 
Brewster v. Countryman, 12 Wend. 


(N. Y.) 446, 451. 


[b] Construed as agreement of in- 
demnity.—Brewster v. Countryman, 
12 Wend. (N. Y.) 446, 449. 


[c] “Synonymous with: ‘I will in- 
‘ddemnify you,’ or ‘save you harm- 
less.’”’ Brewster v. Countryman, 12 
Wend. (N. Y.) 446, 449. 


28. Helena Ord. c10 § 5 [quot Mer- 


ritt v. McNally, 14 Mont. 228, 239, 36 
P 44]. ( 
29. Montana Const. art VII § 5 


[quot Merritt v. McNally, 14 Mont. 


228, 239, 36 P 44]. 


30. Greene v. Burton, 59 Vt. 423, 
425, 10 A 575. 


[a] “Xmplies a collateral promise.” 
—Greene v. Burton, 59 Vt. 428, 425, 


10 A 575. . 


[b] May be construed as direct ob- 
ligation.—‘‘If this form of expression 
was intended and understood as a 
promise to pay directly and not con- 
ditionally, it should be so _ treated. 
The substance and not the form 
should control.” Greene v. Burton, 
59 Vt. 423, 425, 10 A 575 (construing 
it as direct promise). : 


31. Halsted v. Pelletreau, 101 App. 
Div. 125, 127, 91 NYS 927. 


[a] Construing oral promise con- 
taining text phrase, the court said: 
“T do not mean to assert that the use 
of the word ‘see’ in making the prom- 
ise is controlling; that is, that a 
promise to see a person paid may not 
be equivalent to a promise to pay him, 
but only that in this instance the 
whole tenor of the transaction and 
the language employed indicate a col- 
lateral promise to pay the debt of an- 
other as much as, if not rather than 
a direct promise to pay one’s own 
debt.” Halsted v. Pelletreau, 101 App. 
Div. 125, 128, 91 NYS 927: 


32. Miles v. Columbia Packers’ As- 
SOC 4 (Or aiGdki, tO OOO Sane 


[a] Construed as “nothing more 
than an agreement, in consideration 
of obtaining salmon to be caught, to 
advance on account thereof a reason- 
able sum of money.” Miles v. Colum- 


bia Packers’ Assoc., 41 Or. 617, 621, 
69° P 827° 
[b] Phrase held not ambiguous.— 


Miles v. Columbia Packers’ Assoc., 41 
Or. 617, 621, 69 P. 827. 


33. Wyatt v. Nailer, 
LIT SBE eho) ert ors ols 


[a] Phrase construed.—‘'The words 
of the instrument, [text phrase] mean 
providing for her support and main- 
tenance, as well as for personal at- 
tention, and, in the connection in 
which they were used, constituted a 
covenant by [defendants] that the 
latter should support and maintain 
{plaintiff] during her life, in the 
house conveyed, as well as giving her 
personal attention.” Wyatt v. Nailer, 
1563 Ga.= 72, Hd Sh 409) Leite Ceo) 


34. In Tariff Act see Customs Du- 
ties § 36 text and note 75 [a]; § 51 
text and note 96. 


35. Century D. 


[a] Beans not “seeds” but “vege- 
tables.”—(1) ‘““We'do not see why they 
should be classified as seeds any more 
than walnuts should be so classified. 
Both are seeds in the language of 
botany or natural history, but not in 
commerce nor in common parlance.” 
Robertson v. Salomon, 130 U. S. 412, 
414, 9 SCt 559, 32 L. ed. 995 [quot 
Nordlinger v. U. S., 127 Fed. 683, 685, 
62 CCA 409, and cit Sonn v. Magone, 
159 U. S. 417, 422, 16 SCt 67, 40 L. ed. 
203). See Ferry v. Livingston, 115 U. 
S. 542, 546, 6 SCt 175, 29 Li. ed. 489. 
(2) “On the other hand, in speaking 
generally of provisions, beans may 


153 Ga. 72, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Phrases: “Barley seed’’;36 


and “seeds of morbid growth.’’!® 


[§ 2] B. As Adjective. 
an adjective.*? 


Seed barley. Barley ordinarily sown by farmers 
and which will produce seed;** barley seed;*® bar- 
ley which will germinate and grow,°° or which will 


produce seed.°+ 


Other phrases: “Seed cotton,” 
“seed grain,”®+ and “seed lien.”®5 


SEEDLING.°*° 


well be included under the term ‘vege- 


tables.’”’ Robertson v. Salomon, su- 
pra [quot Sonn v. Magone, supra: 
Nordlinger v. U. S., supra]. “Bean” 


7C. J. p 1018. “Vegetables” [39 Cyc 


1125]. 


{b] Used in “Free List.””—‘The 
word ‘seeds,’ as found in paragraph 
760 in the free list, is joined with 
‘plants, trees, shrubs, and vines,’ the 
obvious intention being to encourage 
agriculture, horticulture, and arbori- 
culture by facilitating seeding and 
transplanting, and the words being 
applicable to seeds used for seeding 
purposes—in common understanding 
for propagation.” Sonn v. Magone, 
159°U. .S:-417,) 421, 16. SCt. 67, 40 L. ed. 
203 (construing Tariff Act Mar. 3, 
1883, § 2503,<par 760). 


36. Carter v. Crick, 4 H. & N. 412, 
416, 157 Reprint 899. See also “Seed 
barley” infra § 2 notes 48-51. 


37. Nordlinger v. U. S., 127 Fed. 
683, 685, 62 CCA 409. 


38. See 9 C. J. p 1153. 


29. Ferry v. Livingston, 115 U. S. 
542, 543, 6 SCt 175, 29 L. ed. 489. 


40. Robertson v. Salomon, 130 U. 
S342, 416;) 9 SCh oo9,. 2) Lied. 4995); 
Ferry v. Livingston, 115 U.S. 542, 546, 
6 SCt 175, 29 L. ed. 489. 


{a] Distinguished from “garden 
seeds.’”—Ferry v. Livingston, 115 U. 
S542, 546506 SC WTS, (29 Ti. ed. 489 
[cit Robertson v. Salomon, 130 U. 
S)-412, 414,°9°SCt 559, 2: L. ed. 99515 


41. Ferry v. Livingston, 115 U. S. 
542, 544, 6 Sct 175, 29 L. ed. 489. 

42. See 27 C. J. p 1108. 

43. Nordlinger v. U. §S., 
683, 685, 62 CCA 409. 


{a] Held not to include “canary 
seed” commercially.—Nordlinger v. U. 
S., 127 Fed. 683, 685, 62 CCA 409. 


127 Fed. 


44. Ferry v. Livingston, 115 U.S. 
542.549, 6) SOt 1755129" La ed. §439 5 
Nordlinger v. U. S., 127 Fed. 683, 684, 
62 CCA 409. 


“Wedicinal” 40 C. J. p 626. 

45. Ferry v. Livingston, 115 U. S. 
542, 549, 6 SCt 175, 29 L. ed. 489 [cit 
Robertson Wi Salomon, SOMO Sar 428 
415, 9 SCt 559, 32 L. ed. 995]; Nord- 
linger v. U. S., 127 Fed. 683, 684, 62 

CCA 409. 

46. Ferry v. Livingston, 115 U. 8. 
542,547, 6 SCt 175, 29 L. ed. 489. 

47. See cases infra this section. 


48. Carter v. Crick, 4 H. & N. 412, 
415, 157 Reprint 899. 


49. Carter v. Crick, 
415, 157 Reprint 899. 


4H. & N. 412, 


and 
“canary seed,”*® “seed of the sugar beet,’?° “field 
seeds,”’*° “flower seeds,’*! “garden seeds,’’4? “grass 
seeds,”’*® “medicinal seeds,’’** “seeds of all kinds,”#® 


The word is also used as 


cae eseed. hax, o4 


A plant grown from a seed®” as 
distinguished from one propagated by cutting, bud- 
ding, or grafting;°> a plant reared from a seed as 


SEED—SEEM 


“bird seed,’’37 


or seedlings.’’®® 


Phrases: “Evergreen seedling,’’°*4 
three years old or less,”°> and “stocks, cuttings, 


Seeking to do business. 
seeking to do further business as well as seeking to 


PoteCxdia es 95, 


distinguished from one propagated by layering or 
from the bud or grafted tree or shrub.°® 
has been construed to include all trees or plants 
grown from seed,®° irrespective of age,®°t or condi- 
tion,®* or whether or not transplanted.°* 


The term 


“seedlings ... 


SEEK. To attempt—followed by an infinitive; 
to strive after.°* 


A phrase, said to mean, 


begin doing business.°® 


50. Carter v. Crick, supra. 


[a] “If by a custom in the trade 
‘seed barley’ means anything more, 
viz. barley used for malting purposes, 
that ought to have been proved.” 
Carter v. Crick, 4 H. & N. 412, 416, 
157 Reprint 399. 


51. Carter v. Crick, 
417, 157 Reprint 899. 


52. Mississippi Levee Comrs. v. 
Refuge Cotton Oil Co., 91 Miss. 480, 
490, 44 S 828 


“These words had a definite, fixed, 
established meaning.’ Mississippi 
Levee Comrs. v. Refuge Cotton Oil 
Co., 91 Miss. 480, 490, 44 S 828. 


[a] Delinted or Grabbot contrasted. 
—In [Acts (1896) p 172 c 156, § 16] 
imposing tax on all “lint cotton” an- 
nually grown in a levee ‘district, etc., 
and [Acts (1904) p 126 c 90 § 5] mak- 
ing it unlawful for any person to re- 
move from district any ‘cotton’ 
grown therein without first paying 
the levee tax thereon, the words “lint 
cotton” in first act and “cotton” and 
“seed cotton’ in second act were 
limited to ‘lint cotton” ginned by 
ordinary gins, and did not include 
“linter’ or ‘“‘Grabbot” cotton, obtained 
by reginning cotton seed and hard 
locks of cotton and cotton mixed 
with hulls, bolls, and other substances 
which could not be removed by ordi- 
nary ginning. Mississippi Levee 
Comrs. v. Refuge Cotton Oil Co., 91 
Miss. 480, 490, 44 S 828. 


53. Carlstadt Dev. Co. v. Alberta 
Pac. El. Co., 4 Alta. L. 366, 7 DomLR 
200, 202, 21 WestLR 433, 2 WestWkly 
404. 


54. See Strand v. Marin, 30 N. D. 
165, 169, 152 NW 280. 


55. See Strand v. Marin, supra. 


[a] Not a tax.—The seed lien or 
charge which is provided for by L. 
(1909) c 210 was held not an enforced 
burden or charge imposed for purpose 
of raising money for public purposes. 
Strand v. Marin, 30 N. D. 165, 168, 152 
NW 280. 

56. In Tariff Acts see Customs Du- 
ties § 36 note 75 [a] (5). 

57. Standard D. [quot In re Rolker, 
6 Treas. Dec. No. 24,305 (cit U. S. v. 
American Express Co., 158 Fed. 808, 
809, 86 CCA 68) ]. 


58. Standard D. [quot In re Rolker, 
6 Treas. Dec. No. 24,305]. 

59. Century D. [quot In re Rolker, 
supra]. 


60. U.S. v. American Express Co., 
158 Fed. 808, 809, 86 CCA 68. See In 
re Rolker, 6 Treas. Dec. No. 24,305. 


61. U.S. v. American Express Co., 


4H. & N. 412, 


Another phrase: “Seeking a livelihood.”®® 
SEEM. A term synonymous with “appear.”?? 


158 Fed. 808, 809, 86 CCA 68; 
Rolker, 6 Treas. Dec. No. 24,305. 


In re 


62. In re Rolker, supra. 

63. In re Rolker, supra. 

64. In re Rolker, 6 Treas. Dec. No. 
24,305. 

65. - re Rolker supra. 


66. . S. v. American Express Co., 
158 Wea, 808, 809, 86 CCA 68; In re 
Rolker, 6 Treas. Dec. No. 24, 305. 


67. Webster New Int. D. 


“Attempt” 6 C. J. p 549 text and 
notes 40-54. 


68. State v. Western Union Tel.: 
Co., 75 Kan. 609, 618, 90 P 299; State 
v. American Book Co., 65 Kan.: 847, 
848, 69 P 568. See also Corporations 
§§ 3976-3978. 


[a] In a statute providing that 
foreign corporations “seeking to do 
business in this state,” should comply 
with certain prerequisites, the phrase 
“seeking to do business,” held to ap- 
ply not only to those corporations 
which have not heretofore done busi- 
ness in the state but desire to do it in 
the future, but also to all corpora- 
tions who come within the state to 
do business. State v. American Book 
Co., 65 Kan. 847, 848, 69 P 563 [quot 
State vy. Western Union els Cosets 
Kan. 609, 618, 90 P 299]. 


What constitutes “doing business’’ 
see Corporations §§ 3976-3999. 


69. Smith v. Hurrell, 10 B. & CG 
542, 545, 21 ECL 231, 109 Reprint 552. 


[a] Used in statute [London Court 
of Requests Act (39 & 40 Geo. III, c 
104 § 5)] governing allowance of 
costs in certain cases, “the expres- 
sion must be taken to point to a per- 
son who is carrying on some business 
on his own account, and not in the 
subordinate situation of ane clerke” 
Smith v. Hurrell, 10 B. & C. 542, 546, 
21) BEL 323 3; 109° Reprint 552. 


“Livelihood” 38 C. J. p 70. 


70. Jones v. Com., 46 SW 217, 218, 
20 KyL 355. See Mimbs v. State, 3 
Ga. A. 387, 58 SE 499, 500. 


[a] In an instruction on self de- 
fense, the word “seem” being synony- 
mous with “appear” held to present 
sufficiently the idea of apparent ne- 
cessity. Jones v. Com., 46 SW 217, 
218, 20 KyL 355. 


{b] In testimony of witness.—"'To 
state that a thing ‘seems’ so to a 
witness is merely to state its appear- 
ance as viewed by the witness.’ 
Mimbs v. State, 2 Ga. A. 387, 58 SE 
499, 500 (holding statement not ex- 
pression of opinion). 


“Appear” 4 C. J. p 1309. 


\ 


96 [57 C.J.] 
Seeming danger. Appearances calculated to pro- 
duce in a reasonable mind, and really producing, 
conviction of impending peril to life or limb.*? 


Other phrases: “May seem best,”7? and “shall 
seem best;”7* also “it seemed to me.”*+ 


SEEPAGE. Water which finds its way through 
a bank,7® or which naturally percolates through the 
soil.*° 

SEEPING. A Scottish expression said to be equiv- 
alent to “oozing.”?7 


SEGNITER IRRITANT ANIMOS DEMISSA 
PER AUREM QUAM QUA SUNT OCULIS SUB- 
JECTA FIDELIBUS.’*® 


SEGREGATION.’® Separation from others or 
from the general mass or main body.®°® 


As used in appropriation laws or governmental 
budgets,®? it is said to mean a statement in consid- 
erable detail of the precise purposes for which the 
money appropriated is to be used;*? or to consist of 
an itemized list of the positions and salaries covered 


SEEM—SEINE 


by the lump sum appropriation.§% 


SEIGNIOR. In its general signification means 
“lord” ;84 more specifically the lord of a fee or of 
a manor.®> 


Seignior in gross. He who is a lord, but of no 
manor, and therefore unable to keep a court.®® 


SEIGNORAGE. A royalty or prerogative of the 
sovereign, whereby an allowance of gold and silver, 
brought in the mass to be exchanged for coin, is 
claimed ;°* mintage.®® 


SEIGNORY. In English law, a lordship;°®. a 
manor;®® the rights of a lord, as such, in lands;9? 
the right of the superior, corresponding to the du- 
ties of the tenant.°? 


SEINE.°* A generic name®* for a fishing net;%* 
a kind of net,®® consisting of floats®? at the upper 
edge and with leads®® of greater or less weight at 
the lower,®® used for taking fish; a large net,? for 
catching fish,* one edge of which is provided with 


71. Rogers v. State, 62 Ala. 170, 


174. See also Homicide §§ 229-234. 


72. Naundorf v. Schumann, 41 N. 
J. Eq. 14, 15, 2. A609. 


73. Leavitt v. Beirne, 21 Conn. 1, 
10. See Naundorf v. Schumann, 41 N. 
J. Eq. 14, 15, 2 A 609 (where clause 
was “as shall to my executor or 
executors seem best’). 


[a] Construed in will as requiring 
discretion.—(1) Where property was 
left to trustees, in trust for certain 
purposes, but “with full authority to 
apply the property as to them shall 
seem best” the court said: “The 
trustees, by the terms of the will, are 
clothed not only with the legal title 
to the property, but the power to ap- 
ply it, ‘as to them shall seem best,’ 
or in other words, according to their 
discretion.” Leavitt v. Beirne, 21 
Conn. i, 10. (2) Where certain re- 
mainder was left “the whole to be dis- 
posed of as shall to my executor or 
executors seem Lest, and the profits 
or proceeds to be divided among” cer- 
tain named beneficiaries, the court 
said: “Although the direction to con- 
vert is absolute it is coupled with a 
trust or confidence in the executors 
who are to sell as ‘may seem best’ to 
them; that is, they are to exercise a 
discretion in making the sale.” Naun- 
dorf v. Schumann, 41 N. J. Eq. 14, 15, 
2 A 609. 


74, Mimbs v. State, 2 Ga. A, 387, 
58 SE 499. 


75. Righter v. Jersey City Water 
Supply Co., 73 N. J. L. 298, 300, 63 A 6. 


76. La Jara Creamery, etc., Assoc. 
v. Hansen, 35 Colo. 105, 108, 83 P 644. 
See also Waters [40 Cyc 625-632]. 


{a] Statute governing “waste, 
seepage, or spring waters” [L. (1889) 
p 215 § 1], providing that all ditches 
constructed to utilize the waste, seep- 
age, or spring waters of the state 
shall be governed by the same laws 
relating to priority of right to water 
in ditches constructed for the purpose 
of utilizing the water of running 
streams, held applicable only to ap- 
propriations of such waters before 
they reach a natural stream. La 
Jara Creamery, etc., Assoc. v. Han- 
sen, 35 Colo. 105, 109, 88 P 644. 


77. McNab v. Robertson, 
AMC LAI, 135; 


[1897] 


[a] “An accurate description if 


| applied to the escape of percolating 


water from the strata through which 
it has passed.’ McNab v. Robertson, 
[L897 AN C29 01355) 6 de P. 468, 66 
LI PCy 20a oma Lo Reps ING Sao On 


[b] “Siping,’ another form.— 
“<Siping’ or ‘seeping’ means to ooze 
or distil very gently as liquids do 
through a cask which is not quite 
tight.” Jameson D. [quot McNab vy. 
Robertson, [1897] A. C. 129, 138]. 


78. A maxim meaning ‘what we 
hear produces a slight impression 
compared with what we see.” Mor- 
es Leg. Max [cit Tayler L. Gloss. 
4 4 


79. Of negroes in cities see Con- 
stitutional Law § 916 text and note 44. 


80. Webster New Int. D. 
“Separation” post. 


81. See Peo. v. Tremaine, 252 N. Y. 
27, 35, 168 NE 817 [rev 226 App. Div. 
331, 2350NVS 55525580. 


82. Peo. v. Tremaine, 226 App. Div. 
331, 23D. NY S0 50 wos. 


83. Peo. v. Tremaine, 252 N. Y. 27, 
35, 168 NE 817 (where lump sum ap- 
propriated for department reorganiza- 
tion). See also States [36 Cyc 890- 
895]. 

84 Black L. D. 

“Tord” 38 C. J. p 243. 

85.) “Black, LiveD: 


Pee 25..C. J. psl0oo: 
tates §§ 6-20. 


MManor’, 13.85.C oan ook 
Estates §§ 4, 22. 


86. Black L. D. 

87. Black L. D. [cit Cowell]. 
Coin”? 11°C. Ie pao 55. 
“Prerogative” 49 C. J. p 1332. 
“Royalty” 54 C. J. p 1106. 


See also Es- 


See also 


88. Black L. D. 

“Mintage” 40 C. J. p 1212. 

89. Black L. D. 

90. Black L. D. 

91. Black Leb: 

92. Kavanaugh v. Cohoes Power, 


ore, Corp., 114 Misc. 590, 187 NYS 216, 


[a] “Reversion” compared and dis- 
tinguished.—Kavanaugh v. Cohoes 
Power, etc., Corp., 114 Misc. 590, 187 
NYS 216, 231. ‘Reversion’ see Es- 
tates §§ 179-194. 


[b] “Tenure” compared.—Under the 
feudal law, “the duties owing by each 
tenant to his superior constituted the 
‘tenure’ of the land, and the corre- 
sponding right in each superior was 
called the ‘seignory.’” Kavanaugh v. 
Cohoes Power, etc., Corp., 114 Misc. 
590, 187 NYS 216, 231. “Tenure” [38 
Cye 183]. 


93. See Fish §§ 7, 48. 


94 MHilborn v. Smith, 148 Mich. 
474, 476, 111 NW 1082. 


95. Century D. [quot State v. Lew- 
is, 134 Ind. 250, 253, 33 NE 1024, 20 
LRA 52]. 


96. Century D. [quot Com. v. Har- 
rison, 35 Pa. Co. 209, 213]; Rowe v. 
State, 83 Ark. 244, 246, 103 SW 613. 


[a] “Gill net” compared.—State v. 
Lewis, 134 Ind. 250, 252, 33 NE 1024, 
20 LRA 52; Hilborn v. Smith, 148 
Mich. 474, 476, 111 NW 1082. ‘Gill 
net" 28 (Co. J= pu G07. 


[b] “Trammel-net” distinguished. 
—‘“‘A trammel net is not a seine.” 
Rowe v. State, 83 Ark. 244, 246, 103 
SW 613. “Net” 45 C. J. p 1384. 


97. “Float” 26 C. J. p 741. 
98. “Lead” 36 C. J. p 972. 


99. Century D. [quot Com. v. Har- 
risons 35 ‘PawCe,. 209) ,.213 


[a] Similar definition —‘It is 
strung on two lines of rope, one, the 
cork line, being provided with cork 
or wooden floats at short intervals, 
to make it float, the other, or lead line, 
provided with leaden weights to sink 
it and hold it down, generally upon 
the bed of the stream or water, there- 
by spreading the net from surface to 
bed.” Hilborn v. Smith, 148 Mich. 474, 
476, 111 NW 1082. 


1. Century D. [quot Com. v. Har- 
rison, 35 Pa. ‘Co. 209, 213]. 


2. Webster D. [quot State v. Lew- 
is, 1384 Ind. 250, 252, 33 NE 1024, 20 
LRA 52; Com. v. Harrison, 35. Pa. Co. 
209, 213). 


3. Webster D. [quot Com. v. Harri- 
son, supra]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘a3 


sinkers and the other with floats;+ a long net, of 
sufficient width to extend from the surface of the 
water, usually to the bottom;® one of the class of 
encircling nets,° used to enclose a certain area of 
water, and by bringing the nets together, either in 
a boat or on the shore, to secure the fish that may 
It hangs vertically in the water and 


be enclosed.? 


SEINE—SEIZE 


ess.18 


when its ends are brought together or drawn ashore 


encloses the fish.® 
Phrase: “Seine net.’ 
SEISE. A variant of “seize.’’1° 


SEISIN.+? 
SEISINA FACIT STIPITEM.* 
SEISINA HABENDA.'** 


4. Webster D. [quot State v. Lew- 
is, 134 Ind. 250, 252, 33 NE 1024, 20 
LRA. 52]. 


5. Hilborn v. Smith, 148 Mich. 474, 
476, 111 NW 1082 (“as used in the 
rivers and lakes’’). 


6. Century D. [auot Com, v. Har- 
rison, 35 Pa. Co. 209, 213). 


7. Century D. [quot Com, v. Har- 
rison, 35 Pa. Co. 209, 213]. 


8. Webster D. [quot-State v. Lew- 
is, 134 Ind, 250, 252, 33 NE 1024, 20 
LRA 52). 


{a] “It is generally used by draw- 
ing it, and surrounding and inclos- 
ing the fish.” Hilborn v. Smith, 148 
Mich, 474, 476, 111 NW 1082. 


S:.1Com., vy. Harrison, 35) ° Pa. “Co. 
209; 213. 
10. Webster New Int. D. 


[a] Archaic or obsolete except in 
legal use.—Webster New Int. D. 


“Seize” post. 


11. See Seizin post. 
12. A maxim meaning ‘Seisin 
makes the_ stock.” Peloubet Leg. 


Max. [cit Blackstone Comm. p 209]. 


{a] Another translation.—‘‘Seisin 
makes or points to the root of de- 
scent.” Bragg v. Wiseman, 55 W. Va. 
330, 334, 47 SE 90. 


{b] Applied in: Cook v. Hammond, 
6 F. Cas. No. 3,159, 4 Mason 467; 
Kelly v. Mcguire, 15 Ark. 555, 585; 
Bush v. Bradley, 4 Day (Conn.) 298, 
305; Hillhouse v. Chester, 3 
(Conn.) 166, 210, 3 AmD 265; 
son v. Sandford, 13 Ga. 
North v. Graham, 235 I11. 178, 
85 NE 267, 126 AmSR 189, 18 LRANS 
624; Barly v. Early, 134 Ny GC. 258, 
262, 46 SE 503. See Bragg v. Wise- 
man, 55 W. Va. 330, 335, 47 SE 90 
(where it is said that this common 
law may now be regarded as abro- 
gated in Virginia). 


13. See also Seizin post. 

14. Bouvier L. D. [cit Reg. Orig. 
165]. 

15. Worcester D. [quot The Sara- 
toga, 9 Fed. 322, 326]. 

16. Worcester D. [quot The Sara- 
toga, supra]. 

17. Cross references: 


Arrest 5 °C. J. p 379. 
Attachment 6 C. J. p 1. 
Detinue 18 C. J. p 987. 
Executions 23 C. J. p 281. 
[57 C. J.—T7] 


A writ for delivery of 
seizin to the lord, of lands and tenements, after the 
sovereign, in right of his prerogative, had had the 
year, day and waste, on felony committed, etc.1# 


SEIZE or SEISE. 
1. In Common Parlance. 
and forcibly;!° to take possession of by force.*® 


[§ 2] 2. In Law.1? 
propriate, in order to subject to the force or opera- 
tion of a warrant, order of court, or other legal proc- 


[57 ©.J.] 97 


[§ 1] A. In Present Tense— 
To take hold of suddenly 


To take possession of, or ap- 


[§ 3] B. Seized or Seised—1. In Ordinary Sense. 


As the past tense of seize as used in law;?® ‘ 


‘seized’ 


is employed in the general sense of “taken away.””° 


Phrases: “Seized by any authority whatsoever,”*? 


“seized by virtue of an execution, 


22 “seized in exe- 


cution,”?* “seized or taken,”?* “seized upon by any 


process,”?° and 


Forcible Entry and Detainer 26 C. 


ee prewgort. 
Garnishment 28 C. J. p 1. 
Process 50 C. J. p 432. 
Replevin 54 C, J. p 404. 
Searches and Seizures ante, 
Sequestration post. 
Sheriffs and Constables 57 C. J. 
Trover and Conversion [38 Cyc 1997]. 
See also Seizin post and cross refer- 
ences thereunder; Seizure post. 
18. Webster New Int. D. See cases 
infra this note; and infra §§ 3, 6, 7. 


[a] “An officer seizes the assets 
of the debtor on an execution or at- 
tachment.” Reynolds v. Black, 91 
Iowa 1, 9, 58 NW 922 [quot Heessel v. 
Creston Nat. Bank, 205 Iowa 508, 218 
NW 298, 300]. 


19. See supra § 2. 


20. Robinson Gold Min. Co. v. Al- 
liance Ins. Co., [1904] A. C. 359, 361. 


21. Robinson Gold Min. Co. v. Al- 
a Ins Co. (29041, AVc@n359 m302. 


Smith v. Rogers, 99 Mo. A. 252, 
ose, "73 SW 243. 


[a] In execution statute.—The 
words . . in. § 3183) [Rev. St. 
1899] of the chapter on executions, 
mean such levy or seizure, 


or constructive, as the 
the property permits. 
252, 258, 


either actual 
situation of 
Smith v. Rogers, 99 Mo. A. 
73 SW 2438. 


23. Morgan v. Kinney, 38 Oh. St. 
610, 614 [quot Brown v.'U. S. Fidelity, 


Cte COs 7 U0) Wee Via Old) Ol (ince yo 
868]. 
[a] The expression is said to mean 


rendered liable for the satisfaction of 
the execution by a valid levy. Mor- 
gan v. Kinney, 38 Oh. St. 610, 614 
[quot Brown v. U. S. Fidelity, etc., 
Co., 70 W. Va. 613, 617, 74 SE 868]. 


{b] Actual seizure held not essen- 
tial to render lands “seized in execu- 
tion.” Morgan v. Kinney, 38 Oh. St. 
610, 614 [cit Brown v. U. S. Fidelity, 
etc., Co., 70 W. Va. 613, 617, 74 SH 
868]. 


24. Brown v. U. S. Fidelity, etc., 
Co., 70 W. Va. 613, 616, 74 SE 868. 


25. Heessel v. Creston Nat. Bank, 
205 Iowa 508, 218 NW 298, 299; Reyn- 


olds v. Black, 91*Iowa 1, 7, 58 NW 
922. 

26. Lambert v. Powers, 36 Iowa 18, 
LO : 

27. Leach v. Jay, 6 Ch. D. 496, 499 


“seized upon execution.”?°® 


[§ 4] 2. Technical Sense. In its technical sense,* 
“seized” has been held to mean “ownership,’’?® 
session,”?® or “title”’;°° and to be equivalent to “ 


“pos- 


[quot Walker v. Peters, 1389 Mo. A. 
681, 688, 124 SW 35]. But see Cook 
v. Hammond, 6 F. Cas. No. 3,159, 4 
Mason 467, 489. 


[a] “A word not only technical, 
but a word that has no signification 
in ordinary language at all.” Leach 
v. Jay, 6 Ch. D. 496, 499 [quot Walker 


v. Peters, 139 Mo. A. 681, 688, 124 
SW 35]. 
[b] “One of the most technical 


words in our law.’ Leach v. Jay, 9 
Ch, D. 42, 44 [quot Walker v. Peters, 
139 Mo. A. 681, 689, 124 SW 35]. 


[ec] In construing certain statutes 
of descent, the court said: ‘“‘ ‘Seised’ 
used in all these acts, has a broader 
signification, and such as belongs to 
it in common parlance .. .. other- 
wise none of these acts would regu- 
late the descent of estates, whereof 
the ancestor, at the time of his death, 
was disseised.” Cook v. Hammond, 6 
F. Cas. No. 3,159, 4 Mason 467, 489. 


28. Hatcher v. Buford, 60 Ark. 169, 
174, 29 SW 641, 27 LRA 507; Grant 
v. Hathaway, 118 Mo. A. 604, 607, 
96 SW 417; Burdett v. Burdett, 26 
Okl. 416, 431, 109 P 922, 35 LRANS 
964 (used in connection with “pos- 
sessed’). 


[a] “Ownership” 
Burdett v. Burdett, 26 Okl, 
109 P 922, 35 LRANS 964. 


[b] Used in an allegation in ad- 
ministrator’s action for conversion of 
goods, claimed to have been owned by 
intestate, that at the time of his death 
he was “seized and possessed” of cer- 
tain personal property, “ ‘seized’ 
means possession and ownership.” 
Grant v. Hathaway, 118 Mo. A. 604, ° 
607, 96 SW 417. 


[c] “With reference to personalty, 
means simply ownership, which car- 
ries with it the actual possession, or 
a right to the immediate possession.” 
Hatcher v. Buford, 60 Ark, 169, 174, 
29 SW 641, 27 LRA 507 [cit Burdett 
v. Burdett, 26 Okl. 416, 428, 109 P 922, 
35 LRANS 964]. 


“Ownership” see Property §§ 53-55. 


29. Grant v. Hathaway, 118 Mo. A. 
604, 607, 96 SW 417. 


[a] Possession necessary.—‘“‘In a 
proper legal sense, the holder of the 
legal title is not seized until he is 
fully invested with the possession, 
actual or constructive.” Seymour vy, 
Carli, 31 Minn. 81, 83, 16 NW 49. 


“Possession” 49 C. J. p 1092. 


30. Burdett v. Burdett, 26 Okl. 416, 
431, 109 P 922, 35 LRANS 964 (used 


synonymous.— 
416, 431, 


98 [57 C.J.] 


titled to,’?! “having,”®? “owning,”’*? “possessed,”?* 
and to apply to freeholds,*°® 
and not to tenancies;?7 to legal estates;** to realty 
and it is said to import a 
fee,*? a legal estate,#! or a title of inheritance ;*? 
and to refer to a legal title, or certainly a perfect 
equity equivalent thereto,*® although it has been 


or “with title to’’;?® 


and not personalty;*° 


in connection with ‘‘possessed’’). 


[a] “Title” synonymous.—Burdett 
v. Burdett, 26 Okl. 416, 431, 109 P 922, 
35 LRANS 964. 


“Title”? [38 Cyc 336}. 


81. Cook v. Hammond, 6 F. Cas. 
No. 3,159, 4 Mason 467, 489; McMillan 
v. Hutcheson, 4 Bush (Ky.) 611, 618 
(adding ‘in law or in equity’’). 


82. Loring v. Arnold, 15 R. I. 428, 
430, 8 A 335; Bailey v. Hoppin, 12 R. 
I. 560, 569 (where this is described 
as “broad sense”’). 


33. Cook v. Hammond, 6 F. Cas. 
No. 3,159, 4 Mason 467, 489; Dodge v. 
Stevens, 105 N. Y..585, 591, 12 NE 
759. 


“Qwning” see Own 46 C. J. p 1164. 


84. Northern Pac. ‘R. Co. v. Can- 
non, 46 Fed. 224, 232 [quot Wayne v. 
Hartridge, 147 Ga. 127, 132, 92 SE 
937]; McMillan vy. Hutcheson, 4 Bush 
‘(Ky.) 611, 618; Fink v. Liberman, 
183 NYS 693, 694. See Hatcher v. 
Buford, 60 Ark, 169, 180, 29 SW 641, 
27 GRA-507; Seymour v. Carli, 31 
Minn. 81, 83, 16 NW 495; Bragg. v. 
Wiseman, 55 W. Va. 330, 335, 47 SE 
90. 


[a] 
ney, authorizing agent to sell and con- 
vey lands of which the constituent 
was “seized,’. the court said: “It 
would seem absurd to assume that 
he meant by the word ‘seized’ more 
than possessed or entitled to in law or 
in equity; and we must presume that 
he used the term in that, its popular 
import.” McMillan v. Hutcheson, 4 
Bush (Ky.) 611, 617. 


[b] Not used in contradistinction 
to “possessed” in a statute regulat- 
ing the time for the commencement 
of actions to recover real property. 
Seymour v. Carli, 31 Minn. 81, 83, 16 
NW 495. 


35. Burdett v. Burdett, 26 Okl. 416, 
428, 109 P 992, 35 LRANS 964. 


36. Warner v. Sprigg, 62 Md. 14, 
21; Fink v. Liberman, 183 NYS 693; 
Van Rensselaer v. Poucher, 5 Den. (N. 
Y.) 35, 41. See Nordgren vy. Law- 
rence, 74 Wash. 305, 307, 133 P 436. 


[a] “It is applicable to freehold 
estates only, for a person is said to 
be ‘possessed,’ not ‘seized’ of any 
less estate.” Van Rensselaer vy. 
Poucher, 5 Den. (N. Y.) 35, 41. 


[b] “Copyholds and terms of years 
were not embraced by it.” Warner v. 
Sprigg, 62 Md. 14, 21. 


[c] Used in pleading.—(1) In an 
action against landlord for damages, 
“the amended complaint alleged the 
respondent [plaintiff] was ‘seised and 
possessed and entitled to the posses- 
sion of said house and premises.’ 
The proof showed a tenancy from 
month to month. While the word 
‘seised’ is ordinarily used to express 
the owner’s possession of a freehold 
estate, we fail to see how the appel- 
lant could be misled by this allega- 
CiOMap ren ee Tit there was a 
variance, it ‘was not material.” Nord- 
gren v. Lawrence, 74 Wash. 305, 307, 
ASS UP AsG. | °G2;) “It is applicable to 
the ownership of an estate in free- 


In construing power of attor- |/25 


SEIZE 


seized,’’4® 


hold.” Fink vy. Liberman, 183 NYS 
693 (but overruling demurrer based 
on application of term to leasehold). 


37. Fink v. Liberman, 183 NYS 633. 


[a] Technical use.—(1) “The word 
‘seized’ is not technically ap- 
plied to a tenancy.” Fink v. Liber- 
man, 183 NYS 693. (2) “The proper 
term to use for tenancy is ‘pos- 
sessed’.” Fink v. Liberman, supra. 


38. Cornog v. Cornog,°3 Del. Ch. 
407, 415; Grandjean v. Beyl, 78 Nebr. 
349, 354, 110 NW 1108, 15 AnnCas 577; 
Tewksbury Tp. v. Reddington Tp., 8 
ING eae OulOee iron 


[a] “Has always been construed in 
its common-law sense as applicable to 
legal estates only.’’ Cornog v. Cor- 
nog, 3 Del. Ch. 407, 415 [cit Grandjean 
v. Beyl, 78 Nebr. 349, 354, 110 NW 
1108, 15 AnnCas 577]. 


[b] Will scarcely apply to an 
equitable title, which is merely a right 
to have a title, and not+-the title it- 


self.” Tewksbury Tp. v. Reading- 
ton. Dp, SONG Ie E319) 323" 
[c] Used in a conveyance, “the 


word ‘seised’ does not confine the de- 
seription to tangible property.” 
Hunter’ y. Hunter, 17 Barb. (N. Y.) 


’ 


39. Walker v. Peters, 139 Mo. A. 
681, 690, 124 SW 35; Wilton v. Colvin, 
3 Drew. 617, 622, 61. Reprint 1039. 


[a] In its technical sense.—‘‘The 
word ‘seised,’ in its technical sense, 
is generally not applied to personal 
property . . it pertains to real es- 
tate.” Walker v. Peters, 189 Mo. A. 
681, 690, 124 SW 35. 


[b] “Properly applicable to real 
estate.’”—Wilton v. Colvin, 8 Drew. 
617, 622, 61 Reprint 1039. 


40. South End Min. Co. v. Tinney, 
22 Nev. 19, 36, 35 P 89; Lucet v. Beek- 
man, 2 Cai. (N. Y.) 385 (in a petition 
for partition). 


[a] As relating to a mine “the 
word ‘seized’ means something dif- 
ferent from simple possession of a 
claim or of a holding of it in accord- 
ance with the laws and customs of 
miners... 10. smuUst mean, asin t 
would naturally import, an ownership 
in fee, for this is the only other kind 
of ownership known to the law.” 
South End Min. Co. v. Tinney, 22 Nev. 
DOS OeasiOme oes 


41. Tewksbury Tp. v. Readington 
Tp., 8 N. J. L. 319, 323. See Grand- 
jean v. Beyl, 78 Nebr. 349, 354, 110 
NW 1108, 15 AnnCas 577. 


42. Bragg v.. Wiseman, 55 W. Va. 
330, 335, 47 SE 90. 


[a] ‘“ ‘Seised’ if it does not alone 
mean that the person is in possession, 
imports title of inheritance.” Bragg 
Gea ae 55 We. Va. 330, 335, 47 


43. Harris v. Powers, 129 Ga. 74, 
79, 58 SH 1088, 12 AnnCas 475. But 
see Thompson v. Wanamaker, 268 Pa. 
203, 212, 110 A 770; In re Peck, 96 Vt. 
1835 LOOP LIS AY 527, 


44. Thompson v. Wanamaker, 268 
Pa. 208, 212, 210 A770: 


[a] Refers to all sorts of owner- 


“die seized or possessed, 
“seized and possessed,’’>? 


said that in modern times the term may be and some- 
times is employed as referring to all sorts of prop- 
erty ownership.*+4 

Phrases: “Actually seized,’4* “actually or legally 
“constructively seized,’47 “die seized,’** 


49 “lawfully seized,”°® 


“seized and possessed of 


ship.—(1) ‘“‘There is nothing in the 
words ‘possessed’ and ‘seized,’ which 
in modern times imports legal title, as 
distinct from beneficial ownership.” 
Thompson v. Wanamaker’s Trustee, 
268) Paw 20 3) 22 UO Ameen Os (2) 
“These words are now frequently 
used in reference to all sorts of prop- 
erty ownership.’”’ Thompson v. Wana- 
maker, supra [cit In re Peck, 96 Vt. 


183, 190, 118 A 527]: 

45. Parly v. Early, 184 N. C. 258, 
265, 46 SE 5038. . 

46. ek y: Harly, 134 N. C. 258, 
267, 46 SE 5 

47. eae v. Ramsey, 26 W. Va. 
345, 5 

48. Cook v. Hammond, 6 F. Cas. 
No. 3,159, 4 Mason 467; Early v. 
Marly, 134 N. C...258,, 266,.46 SE 503; 
Burdett v. Burdett, 26 Okl. 416, 428, 
109 P 922, 35 LRANS 964; Thompson 


v. Wanamaker, 268 Pa. 203, 212, 110 A 
770; Leach v. Jay, 6 Ch. D. 496, 498. 


[a]. “To die the ‘owner’ of” held 
equivalent.—Burdett v. Burdett, 26 


Sse 416, 428, 109 P 922, 35 LRANS 
964, 
[b] “To die . - with ‘title’ to” 


held equivalent.—Burdett v. Burdett, 
26 OklI. 416, 428, 109 P 922, 35 LRANS 
964. 


49. Burdett v. Burdett, 26 oe 416, 
426, 109 P 922, 35 LRANS 964 


50. Cook v. Hammond, 6 F. Cas. 
No. 3,159, 4 Mason 467, 489; Stearns 
piers 27 Colo A. 390; 392, 149 P 


51. Blount v. Bost, 97) Wlajye4495 
121 S 472, 473; Wayne v. Hartridge, 
147 Ga. 127, 132, 92 SH 937; Bowen 
v. Collins, 15 Ga. 100, 102; Grant v. 
Hathaway, 118 Mo. A. 604, 607, 96 SW 
417; Rose v. Rose, 6 Heisk. (Tenn.) 
533, 5373. Sailer v.l FPurches  (iex 
Commn.° A.) 22 SW (2d) 1065, 1067; 
In re Peck, 96 Vt. 183, 190, 118 A 527; 
Nordgren v. Lawrence, 74 Wash. 305, 
30%, 1383 P1436; Brags v.. Wiseman; 
55 W. Va. 330, 332, 47 SE 90. 


[a] “Has well-defined legal mean- 
ing. It is uniformly construed to 
mean ownership.” Sailer v. Furche, 
(Tex. Commn. A.) 22 SW (2d) 1065, 


1067. 
[b] “This imports seisin in fact.” 
Bragg v. Wiseman, 55 W. Va. 330, 


332, 47 SE 90. 


[c] “The two words combined sig- 
nify that the party is in possession 
actual of an estate of inheritance.” 
as ae Wiseman, 55 W. Va. 330, 335, 


(d] Money subsequently paid.— 
Where army officer bequeathed all of 
his property real and personal, of 
which he died seised and possessed 
(except a portrait), to his wife and 
after her death an executor upon 
his estate was appointed and quali- 
fied, who collected a “claim” for 
“longevity pay’’ due testator from 
the United States army, but pay- 
ment of which had been withheld, 
on account of an erroneous construc- 
tion of the law by the disbursing offi- 
cers until after-testator’s death, such 
claim was held property of which the 
testator was “seised and possessed” 


For later cases, developments and changes in the law see Annotations, same title and section number, 


the same,”®? “seised by construction,”®* “seized for 
a term of two years,’®* “seised in fact,’’®® 
“seized in fee tail,’’?? 
59 “seized in law 


in fee-simple,”>® 
her own right,’°® “seised in law,’ 
or in equity,’’®° 
“seized of an estate of inheritance, 


indefeasible estate,’®* “seized of any real estate,”®*4 
“seized of the land,’’®® “seized or possessed,”*® and 
“seized, possessed of, or entitled to.”°7 


[§ 5] C. Seizing. Act of taking or grasping sud- 


denly or forcibly.®® 


Seizing in transitu.*? 


at the time of his death. Wayne v. 
Hartridge, 147 Ga. 127, 133, 92 SE 937 


52. In re Miller, 142 Iowa 563, 565, 
119 NW 977. 


53. Speed v. Buford, 3 Bibb (Ky.) 
Bil; 4s : 

54. Fink v. Liberman, 183 NYS 
693, 694 (overruling demurrer to 


pleading using text phrase but char- 
acterizing language as “not as exact 
as might be desired”). 


55. Speed v. Buford, 3 Bibb (Ky.) 
Dilises 2: 
{a] Distinguished from “seised by 


construction.’*—Speed v. Buford, 3 


Bibb (Ky: )" ST 07 4: 
“Seised by construction” supra note 
Ry 


56.. Northern Pac. .R. Co. v.. Can- 
non, 46 Fed. 224, 232. 


{a] “The allegation was equiva- 
lent to saying that the plaintiff was 
in possession and held a title in fee.” 
Northern Pac. R. Co. v. Cannon, 46 
Fed. 224, 232. 


57. Van Rensselaer v. Poucher, 5 
Den. (N. Y.) 35, 44; Vanderhayden 
We Grandall 2° Den. GN. Y.)) 95 21 


58. Grandjean v. Beyl, 78 Nebr. 
349, 353, 110 NW 1108, 15 AnnCas 577 
(construing curtesy statute). 


59. Speed v. Buford, 3 Bibb (Ky.) 
57, 74; Dozier v. Toalson, 180 Mo. 546, 
551, 79 SW 420, 103 AmSR 586. 


60. Doster v. Manistee Nat. Bank, 
67 Ark. 325, 55 SW 137, 138, 77 AmSR 
116, 48 LRA 334; Parrott v. Crawford, 
5 Ind. T. 1038, 111, 82 SW 688 (con- 
struing phrase used in Mansfield Dig. 


§ 3001 [Ind. T. St. Annot. (1899) § 
2116]). 
fa] “Where a debtor has fraudu- 


lently conveyed his real estate before 
any judgment is rendered against 
him, . he is not in any sense the 
owner of such real estate, nor is he 
thereafter seized in law or in'equity 
of such real estate.’”’ Doster v. Man- 
istee Nat. Bank, 67 Ark. 325, 55 SW 
137, 1388, 77 AmSR 116, 48 LRA 334 
{quot Parrott v. Crawford, 5 Ind. T. 
103, 112, 82 SW 688]. 


61. Tewksbury Tp. v. 
POMC DD. 05) IN, Jt Le SL 9 3.23, 


62. Cornog v. Cornog, 3 Del. Ch. 
407, 415; Grandjean v. Beyl, 78 Nebr. 
349, 354, 110 NW 1108, 15 AnnCas 
577: In re Prasser, 140 Wis. 92, 121 
NW 648, 645. 


63. Douglas v. Lewis, 131 U. S. 
75, 80, 9 SCt 634, 33 L. ed. 53. 

64. Dodge v. ee LOSe INS WY 
585, 591, 12 NE 759 


65. Van Renesetase v. Poucher, 5 
Den. (N. Y.) 35, 40. 


Reading- 


“seized of a freehold 
Ie 16k 


The exercise of a qualified 
right over the property of another, and exists only 
where the party entitled to exercise it has possession 


SEIZE 


“Seized 
bhi as . 
seized in 


NGL 


SEIZIN or 


“Seizin,” 


estate, 
seized of an 


Seizing of heriots. 
where an heriot is due on the death of the tenant.*+ 


SEISIN,“? 
a word derived from the feudal law,** is 
a technical term,‘* which has a technical meaning.’° 
Its primary meaning is the right of possession, and 
the right of property ;7° its “secondary meaning is 
possession alone.** 
had a long career;** and has been much understood 
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of the property.7® 


Taking the best beast, ete., 


[§ 1] A. In General. 


It is said that the subject has 


and misunderstood by the most learned in the law;*® 


our statutes.®° 


66. 
174, 29 SW 641, 27 LRA 507; 
End Min. Co. v. Tinney, 22 Nev. 


Hatcher v. Buford, 60 Ark, 169, 
South 
19,36, 


35 P 89; Burdett v. Burdett, 26 Okl. 
416, 431, 109 P 922, 35 LRANS. 964; 
Bell v. Bell, 287 Pa. 269, 2738, 135 A 


219 (construing Fiduciaries Act § 18 
subd (a), being P. L. 486 [Pa. St. 
(1920) § 8501], copied from. cognate 
Act Febr. 24, 1834 [P. L. 70]); Com. 
v. Thomas, 21 Pa. Dist. 350; Matthies- 
sens-hst.. 17 Pa: Dist-201,.35 PasCo. 
580; Bailey v. Henry, 125 Tenn. 390, 
406, 143 SW 1124. 


{a] Under inheritance tax statute, 
[Acts (1893) c¢ 174], where testator 
devised land to nephew and thereafter 
made parol gift thereof to him, and 
nephew entered into possession with 
testator’s consent, remaining in un- 
disturbed possession until testator’s 
death, testator making no change in 
will, it was held testator was _ not 
“seised” or “possessed” of the land 
at the time of his death. Bailey v. 
Henry, 125 Tenn. 390, 406, 143 SW 
1124. 


67. Wilton v. Colvin, 3 Drew. 617, 
622, 61 Reprint 1039. 

68. Webster New Int. D. 

69. See Carriers §§ 320-322; 
§§ 889-904. 

70. Slater v. 
115; 

71. Bouvier L. D. [cit 2 Blackstone 
Comm, p 422]. 

“Heriot” 29 C. J. p 349. 


72. Seizin: 
Allegations a& to: 

Ejectment § 116. 

Entry, Writ of § 51. 

Partition §§ 324, 325. 

Real Actions § 15. 

Trespass to Try Title [38 Cyc 1209]. 
Covenant of: 

In general see Covenants § 44. 

=e eLoaad of estoppel see Estoppel 


Sales 


Gaillard, 5° S. Cc. Ll: 


Damages in action on see Covenants 
§§ 222-229. 


Of intestate as affecting liability of 
heirs for breach thereof see De- 
scent and Distribution § 299. 


Performance or breach of see Cove- 
nants §§ 102-107 
Livery of see Deeds § 11. 
Presence of in: 


Demandant for writ of right see 
Real Actions § 5. 


Grantor in deed see Deeds § 38. 
Husband of estate: 


As entitling widow to dower see 
Dower §§ 22-31. 


[§ 2] B. In the Ancient Law. 


but that it has lost much of its complexity under 


Originally,®! or in 


Presence of in: Continued 
Husband of estate: Continued 
By ene curtesy see Curtesy §§ 37, 
9 
vo. 


Intestate affecting inheritance see 
Descent and Distribution § 18. 


Wife as requisite of estate by cur- 
tesy see Curtesy §§ 11-15. 
Want of, in plaintiff’s grantor as de- 
fense see Hjectment § 64 
See also Disseizin 18 C. J. p 1284. 


73. Garrett v. Ramsey, 26 W. Va. 
345, 9. ; 
[a] Derived from sedendo.—‘“‘For 


till a man have seizin all is ‘labor et 
dolor et vexatio spiritus’; but when 
he hath seizin, he may ‘sedere et ac- 
quiescere.’’’ Brediman’s Case, 6 Coke 
56b, 57b, 77 Reprint 339 [quot Frost 
SEY pias h INS 99515, 2:67 Amu 


74, Sims v. Irvine, 3 Dall. (U. S.) 
425, 455, 1 L. ed. 665; Bowen v. Col- 
lins, 15 Ga. 100, 102; Taylor v. Horde, 
1 Burr. 60, 107, 97 Reprint 190, 216. 


75. Redding v. Vogt, 140 N. C. 562, 
566, 53 SE 337, 6 AnnCas 312; Houston 
Vv. Smith, 88 N. Coes 23 8s 


[a] Construing dower statute, the 
court said: “The word ‘seizin’ has a 
technical meaning in this connection.’ 
Houston v. Smith, 88 N. C. 312, 313 
[cit Redding v. Vogt, 140 “Ne Cw 562; 
566, 53 SE 337, 6 AnnCas 312]. 


[b] In Alabama it was said “un- 
der our law the word seizin has no 
accurately defined technical mean- 
ing.” Ford v. Garner, 49 Ala. 601, 603. 


76. Pridgen v. Long, 177 N. C. 189, 
195, 196, 98 SE 451. See also infra §§ 


Uist Priadezenl ve Won sd Nees o: 
196.) 98 SE) 451° See also infra §§ 


a5 4 

78. In re Miller, 142 Iowa 563, BoB, 
119 NW 977. See also infra §§ 8, 

79. In re Miller, 142 Iowa 563, Has 


119 NW 977. 


[a] “Much has been said and writ- 
ten, with, perhaps, not entire success, 
in attempts to define or explain its 
true signification.” Fort Dearborn 
Lodge v. Klein, 115 Ill. 177, 183,-3 NE 
272, 56 AmR 133. 


80. In re Miller, 142 Iowa 563, 565, 
119 NW 977 (construing St. § 2912). 
See also infra §§ 4-6. 


“The law in that respect has been 
so radically changed as to require al- 
most a reversal of these [common- 
law] principles.” Early v. Early, 134 
N. C. 258, 264, 46 SE 503 


81. McNitt v. Turner, 16 Wall. (U. 
S:) 352, 361, 21 i.7ed. 341; Sims v. 
Irvine, Sen CE S) 425, 455, 1 L. 
ed. 665. 
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the sense of the ancient’? or feudal law,®? seizin 
was the completion of the feudal investiture,** by 
which the tenant was admitted into the feud and per- 
formed the rights of homage and fealty,*® and with- 
out which no freehold could be constituted or pass;*® 
a corporeal’? tradition®’® in the presence of the vici- 


nage;®® investiture.®® , 


[§ 3] C. At Common Law. Seizin signifies, in the 
common law,®! possession?” of at least a freehold,°* 
or occupation of the soil by a freeholder;** and 


82. 
(Tenn.) 410, 411 


83. Garrett v. Ramsey, 26 W. Va. 
345, 3 

84. MecNitt v. Turner, 16 Wall. (U. 
S.) 352, 361, 21 L. ed. 341; Upchurch 


v. Anderson, 3 Baxt. (Tenn.) 410, 411; 
Sa cr v. Ramsey, 26 W. Va. 345, 
369. 


85. Upchurch v. Anderson, 3 Baxt. 
(Tenn.) 410, 411. See Sims v. Irvine, 
weal lenGUss) 425, 455. 1) Ted. 2665; 
Taylor v. Horde, 1 Burr. 60, 107, 97 
Reprint 190. 


{a] Similar definition.—‘‘Seisin is 
a technical term to denote the com- 
pletion of that investiture, by which 
the tenant was admitted into the 
tenure.” Taylor v. Horde, 1 Burr. 60, 
107, 97 Reprint 190 [quot Sims v. Ir- 
Wine wssDall, CU. Sa) 425, 455.1 wa, ed. 


665; Bowen vy. Collins, PoP Ga2.00 5 
102]. 
86. Taylor v. Horde, 1 Burr. 60, 


107, 97 Reprint 190, 216 [quot Sims v. 
Irvine, 3 Dall. (U. S.) 425, 455, 1 L. ed. 


665; Bowen v. Collins, 15 Ga. 100, 
102]. 
87. “Corporeal” 14a C. J. p 1424. 
88. “Tradition” [38 Cyc 934]. 
' $89. Horton v. Crawford, 10 Tex. 
382, 388. 


“Vicinage”’ [40 Cyc 202]. 


acon Horton v. Crawford, 10 Tex. 


“Investiture” 33 C. J. p 808. 


91. 1 Coke Inst. p 153a [quot Cook 
v. Hammond, 6 F. Cas. No. 3,159, 4 
Mason 467, 489; Slater v. Rawson, 6 
Metc. (Mass.) 439, 444; Frost v. Clout- 
man, 7 N. H. 9, 15, 26 AmD 723; Bragg 
v. Wiseman, 55 W. Va. 330, 333, 47 
SE 90, and cit Towle v. Ayer, 8 N. H. 
57, 58]; Jenkins v. Fahey, 11 Hun (N. 
Y.) 351, 353 [quot Stearns v. Jewel, 
27 Colo. A. 390, 393, 149 P 846]; Early 
v. Early, 134 N. C. 258, 264, 46 SE 503. 


92. 1 Coke Inst. p 153a [quot Cook 
v. Hammond, 6 F. Cas. No. 3,159, 4 
Mason 467, 489; Slater v. Rawson, 6 
Metc. (Mass.) 439, 444; Frost v. Clout- 
man, 7 N. H. 9, 15, 26 AmD 723; Bragg 
v. Wiseman, 55 W. Va. 330, 3338, 47 
SE 90, and cit Towle v. Ayer, 8 N. H. 
57, 58]; Northern Pac. R. Co. v. Can- 
non, 46 Fed. 224, 232; Woolfolk v. 
Buckner, 67 Ark. 411, 412, 55 SW 168; 
Speed v. Buford, 3 Bibb (Ky.) 57, 74; 
In re Dodge, 40 Hun (N. Y.) 443, 453 
(adding: “as of freehold’); Jenkins 
Ve aney, ib nun CNGw ys) a opd. obo 
[quot Stearns v. Jewel, 27 Colo. A. 
390, 393, 149 P 846]; Pridgen v. Long, 
177 _ N. C. 189, 196; 98 SE 451; Barly. 
v. Early, 134 N. C. 258, 264, 46 SE 503; 
Deshong v. Deshong, 186 Pa. 227, 229, 
40 A 402, 65 AmSR 855; Ferguson v. 
Witsell, 39 S. C. L. 280, 284, 57 AmD 
744; Brediman’s Case, 6 Coke _ 56b, 
57b, 77 Reprint 339. See Arnold v. 
Joines, 50 Okl. 4, 27, 150 P 130. But 
see McGuire v. Cook, 13 Ark. 448, 459; 
George v. Fiske, 32 N. H. 32, 46; In 
re Peck, 96 Vt. 183, 190, 118 A A 527. 
Weegee post Sb 2 eae 


Upchurch v. Anderson, 3 Baxt. { 


SEIZE 


[a] Common to English and 
French.—‘‘Seisin is common, as well 
to the English as French, and signi- 
fies, in the common law, possession.” 
1 Coke Inst. p 153a [quot Cook v. Ham- 
Bon 6 F. Cas. No. 3,159, 4 Mason 467, 
489]. 


[b] “Seizin” and “possession.”— 
(1) “Used in their strict, common-law 
sense, the words ‘seizin’ and ‘posses- 
sion’ do not mean the same thing.” 
In re Peck, 96 Vt. 183, 190, 118 A 527. 
(2) “There is a distinction between 
possession and seisin.” O’Connor v. 
Halpin, 166 Iowa 101, 107, 147 NW 
185. (3) “The term ‘possession,’ 
though sometimes used in the sense 
of seizin, does not fully express the 
technical meaning of that term.”’ Ft. 
Dearborn Lodge vy. Klein, 115 Ill. 177, 
183, 3, NE) .272,-56 eAmR 133" (4) 5 Tt 
has been argued that seisin means the 
same as possession, but I do not find 
this to be so.” Ferguson vy. Witsell, 
39 S.C. Li. 280; 284, 57 AmD 744, ~(5) 
“It does mean possession, but it is a 
possession of a freehold estate, such 
as by the common law is created by 
livery of seisin.’”’ Ferguson v. Witsell, 
supra. To same effect O’Connor v. 
Halpin, supra. (6) ‘The former prop- 
erly pertains to real estate and the 
latter to personal property.” In re 
Peck, supra. (7) “But nowadays they 
are often used in deeds and wills to 
mean the same thing.’”’ In re Peck, 
supra. (8) ‘“‘Seisin and possession, as 
now understood, mean the same 
thing.” Savage v. Savage, 19 Or. 112, 
116, 23 P 890, 20 AmSR 795 [quot 
Carlson v. Sullivan, 146 Fed. 476, 478, 
TW CEA) 82). 1) e “According “ton tne 
modern authorities, there seems to be 
no legal difference between the words 
‘seizin’ and ‘possession’ although 
there is a difference between the 
words ‘disseizin’ and ‘dispossession.’ ”’ 
Slater v. Rawson, 6 Metc. (Mass.) 439, 
444 (adding “It is not necessary, how- 
ever, in thé present case to decide the 
question whether there is any legal 
distinction between the words’). 
(10) ‘“Seizin then is only possession.” 
Frost v. Cloutman, 7 N. H. 9, 15, 26 
AmD 723. (11) “Tt is not, however, 
every possession which constitutes a 
seizin.” Towle v. Ayer, 8 N. H. 57, 58. 


[c] Possession essential.—‘‘Under 
the old common law, possession was 
essential to seisin.’”’” O’Connor v. Hal- 
pin, 166 Iowa 101, 107, 147 NW 185. 


{d] “In this country the 
term seizin does not necessarily im- 
ply possession.’ McGuire v. Cook, 13 
Ark. 448. 459. 

[e] “Possession” synonymous.— 
Woolfolk v. Buckner, 67 Ark. 411, 412, 
55 SW 168. 

“Possession” compared see Posses- 
sion § 5. 

“Dispossession” 18 C. J. p 1282. 

“Disseizin” 18 C. J. p 1284. 


“Possession” 49 C. J. pp 1092-1108. 


93. O’Connor v. oe 166 Iowa 
LOL, "107, 147 NW 185 
[a] “It meant diunt physical pos- 


now 


imports a feudal investiture of title by actual pos- 
session,®®> or the having possession of an estate of 
freehold or inheritance in lands or tenements.°® 


[§ 4] D. In Modern Jurisprudence. 
modern use the term still may retain its meaning in 
its primary sense,?*? that is possession,®® actual 
or constructive,t under a perfect legal title,” 
termini the whole legal title,’ a fixed vested right of 
enjoyment of the estate either immediately, or at 
the termination 


in 


While 


99 


ex vi 


of an intermediate estate,* it also 


session of the freehold” either by 
himself, or agent, or by construction 
of law. O’Connor v. Halpin, 166 Iowa 
101, 107, 147 NW 185. 


94 Warly v. Early, 134 N. C. 258, 
264, 46 SE 503. 


95. Ford v. Garner, 49 Ala. 601, 
603; ‘"Redding# v. Vogt, 140 N. C. 562, 
566, 53 SE 337, 6 AnnCas 312. 

96. Chitty Descents p 48 [quot 


Vanderheyden v. Crandall, 2 Den. (N 
Y.) 9) 20) Slatervyv. Rawson, 6 Metc. 
(Mass. ) 439, 444, 


97. Deshong v. Deshong, 186 Pa. 
227, 229, 40 A 402,65 AmSR 855. See 
also supra § 3. 


98. Webster D. [quot Stearns v. 
Jewel, 27 Colo. A. 390, 393, 149 P 846]; 
Deshong v. Deshong, 186 Pa. 227, 229, 
40 A 402, 65 AmSR 855. See also su- 


pra, §..3; 
[a] “Webster defines ‘seisin’ by 
the one word ‘possession’.” Stearns 


veers 27 Colo. A. 390, 393, 149 B 

{b] “fo divorce the word ‘seisin’ 
from all idea of possession, . 
would be contrary to ordinary legal 
rules of construction.’ Stearns v. 
Jewel, 27 Colo. A. 390, 393, 149 P 
846. 


99. McMillan v. Hutcheson, 4 Bush 
(Ky.) 611, 617. 


{a] Similar definition.—“‘Actual 
corporeal possession.” Vanderheyden 
v. Crandall, 2 Den. (N. Y.) 9, 22. 


1. McMillan v. Hutcheson, 4 Bush 
(Ky.) 611, 617. But see Towson v. 
Denson, 74 Ark. 302, 315, 86 SW 661. 


{a] “Constructive possession .. .- 
synonymous with the term ‘seizin’ as 
used in this country.” Garrett 
v. Ramsey, 26 W. Va. 345, 369, 370. 


{b] “Seizin and constructive pos- 
session practically convey the same 
idea and they are frequently used in 
the same sense.’ Garrett v. Ramsey, 
26 W., Va.. 345, 371: 


[c] Mere constructive possession 
held not seizin within meaning of 
statute [Kirby Dig. § 5061] provid-, 
ing that no action for the recovery of 
lands sold for taxes shall be main- 
tained against the purchaser unless 
plaintiff or his predecessor in inter- 
est was seised or possessed of the 
lands within two years next before 
the commencement of the action. 
Towson vy. Denson, 74 Ark. 302, 315, 
86 SW 661. 


2. McMillan vy. Hutcheson, 4 Bush 
(Ky.) 611, 617. 


[a] “It includes .. . an actual 
entry also.”—McMillan v. Hutcheson, 
4 Bush (Ky.) 611, 617. See Speed v-. 
Buford, 3 Bibb (Ky.) 57, 74. 

3. Allen v. Allen, 48 Minn. 462, 464, 


51 NW 473 (adding ‘‘nothing short of 
it will satisfy’’). 

4 In re Prasser, 140 Wis. 92, 121 
NW 648, 645 [cit 1 Washburn Real 
Prop. (6th ed.) § 116]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


frequently has an enlarged signification,® meaning 
any present ownership of a freehold estate,® the 
beneficial interest and right of ownership;? 
the word has been said to be equivalent to “owner- 
is construed to 
mean a claim of title accompanied with possession ;!° 
possession of land under a claim, either express or 
implied by law, of an estate amounting at least to 
a freehold,11 possession under some legal title or 
right to hold‘? the same;1* possession with a legal 
right to the estate in the land;'+ or with the inten- 
tion of asserting a claim to a freehold estate in the 


ship.”® Seizin in a legal sense,® 


5. Deshong v. Deshong, 186 Pa. 
227, 229, 40 A 402, 65 AmSR 855. See 
Redding v. Vogt, 140 i. C. 562, 566, 
53 SE 337, 6 AnnCas 31 


[a] In statutes.—‘‘A nearer dif- 
ferent and broader meaning is as- 
signed to the word ‘seizin’ in our stat- 
utes of descent.” Redding v. Vogt, 
ae N. C. 562, 566, 53 SE 337, 6 AnnCas 


6. Deshong v. Deshong, 186 Pa. 
227, 229, 40 A 402, 65 AmSR 855. 


7. Matthiessen’s Est., 17 Pa. Dist. 


201, 35 Pa. Co. 580; Swann’s Est., 12 
Pa: Co. 1135, 136: 
8. McNitt v. Turner, 16 Wall. (U. 


S.) 352, 361, 21 L. ed. 341 [quot In re 
Peek. 96. 5VE. P88;F190) 1S A -o2713 
Cook v. Hammond, 6 F. Cas. No. 3,- 
159, 4 Mason 467, 489 [cit North v. 
Graham, 235 Ill. 178, 185, 85 NE 267, 
126 AmSR 189, 18 LRANS 624 (“un- 
der acts of descent in this country’) ]; 
Gavin v. Swain, 113 Cal. 324, 326, 45 
Pent CC ‘ownership’ or, in technical 
language, ‘seizin’’’); O’Connor - v. 
Halpin, 166 Iowa 101, 107, 147 NW 
1852 Whitehead v. Foley, 28 Tex. 268, 
283; Garrett v. Ramsey, 26 W. Va. 
345, 869. See Deshong v. Deshong, 
186 Pa. 227, 229, 40 A 402, 65 AmSR 
855. 


{a] “In American jurisprudence it 
means, generally, ownership.” Mc- 
Nitt v. Turner, 16 Wall. (U. S.) 352, 
361, 21 L. ed. 341 [quot In re Peck, 96 
Vt. 183, 190, 118 A 527]. 


[b] “In the present state of the 
law in the United States seizin sim- 
ply means ownership.” Garrett v. 
Ramsey, 26 W. Va. 345, 369. 


[c] Merely ownership.—‘‘Generally 
in this country, certainly in this state, 
seizin means merely ownership.” 
Whitehead v. Foley, 28 Tex. 268, 283. 


[ad] “Seizin’ and “ownership.’— 
(1) ‘‘As to a freehold, seisin and own- 
ership meant practically the same 
thing.” O’Connor v. Halpin, 166 Iowa 
101, 07, 147 NW 185. (2) “Seizin and 
ownership, as to corporeal heredita- 
ments, in the common-law sense of 
the term, mean, practically, the same 
thing.” Ft. Dearborn Lodge v. Klein, 
a Ill. 177, 182, 3 NE 272, 56 AmR 
133. 


“Ownership” see Property §§ 53-55. 


9. Fort Dearborn Lodge v. Klein, 
115 Ill. 177, 188, 3 NE 272, 56 AmR 
133 [quot Stearns v. Jewel, 127 Colo. 
A. 390, 395, 149 P 846]. 


10. Webb v. Wheeler, 80 Nebr. 438, 
439, 114 NW 636, 17 LRANS 1178. See 
Slater Vv. Rawson, 6 Metc. (Mass.) 439, 
445, 


[a] “Such a possession and claim 
[of fee simple in land] constituted a 
legal seizin.’”’ Slater v. Rawson, 6 
Mete. (Mass.)-439, 445. 


11. Anderson L. D. [quot Grand- 
jean v. Beyl, 78 Nebr. 349, 353, 110 
NW 1108, 15 AnnCas 577]; Towle v. 


SEIZE 


and 


tate ;73 
in an estate." 


Ayer, 8 N. H. 57, 59 [quot Altschul v. 
O'Neill, 35, Or; 202, 207, 58 P 95]. 


[a] Similar definitions.—-(1) “It is 
only a possession coupled with an ac- 
tual claim of a freehold, or posses- 
sion under such circumstances that 
the law presumes such a claim, which 
amounts to a seizin.’’ Towle v. Ayer, 
8 N. H. 57, 59. ‘(2) “That possession 
which is held under claim of title.” 
Woolfolk v. Buckner, 67 Ark, 411, 412, 
55 SW 168. 


12. Ford v. Garner, 49 Ala. 601, 
603; Redding v. Vogt, 140 N. C. 562, 
566, 53 SH 337, 6 AnnCas 312. 


‘ [a] “Embraces both possession 
and title.’—(1) Generally. Lasswell 
Land, ete., Co. v. Langdon, (Mo. A.) 
204 SW 812, 813. (2) “He who does 
not have both of these is not seised of 
the land.’”’ Lasswell Land, etc., Co. v. 
Langdon, supra. (3) ‘Means some- 
thing more than the naked legal ti- 
tle.” Rose v. Rose, 6 Heisk.. (Tenn.) 
533, 537. (4) ‘‘Mere occupancy does 
not constitute seizin, in the legal 
sense of that term.” Ft. Dearborn 
Lodge v. Klein, 115 Ill. 177, 183, 3 NE 
272, 56 AmR 1383 [quot Stearns v. 
Jewel, 27 Colo. A. 390, 395, 149 P 846]. 
(5) Claimant in possession “has the 
Sseizin who can show good title.” 
Woolfolk v. Buckner, 67 Ark. 411, 412, 
56 SW 168. 


13. Redding v. Vogt, 140 N. C. 562, 
566, 53 SE 337, 6 AnnCas 312. 


14. Mercer County State Bank v. 
Hayes, 34 N. D. 601, 612, 159 NW 74. 


[a] Similar definition.—‘‘Posses- 
sion with claim of right.’ Webb v. 
Wheeler, 80 Nebr. 438, 440, 114 NW 
636, 17 LRANS 1178. 


15. Ft. Dearborn Lodge v. Klein, 
115 Til. 177, 183; 3 NE 272,56 AmR 
133 [quot Stearns v. Jewel, 27 Colo. 
A. 390, 395, 149 P 846]. 


16. O’Connor v. Halpin, 166 Iowa 
101, 107, 147 NW 185; Redding v. 
Vogt, 140 N. C. 562, 566, 53 SE 337, 
6 AnnCas 312; Houston v. Smith, 88 
Ni Ce 312,313) 


17. Redding v. Vogt, 140 N. C. 562, 
566, 53 SE 337, 6 AnnCas 312. 


18. Disborough v. Outcalt, 1 N. J. 
Eq. 298, 305. 


19. O’Connor v. Halpin, 166 Iowa 
101, 107, 147 NW 185; Van Rensselaer 
v. Poucher, 5 Den. (N. Y.) 35, 41 [cit 
Hunter v. Hunter, 17 Barb. (N. Y.) 
20,00 Cds 


20. Mercer 
Hayes, 34.N. D. 601, 
74, 


County State Bank vy. 
612, 159 NW 


21. Bowen v. Collins, 15 Ga. 100, 
102 [quot Harris v. ‘Powers, 129 Ga. 
74, 80, 58 SE 1038, 12 AnnCas 475]. 
See Woolfolk v. Buckner, 67 Ark. 411, 
412, 56 SW 168. 


[a] “Be the meaning of the word 
seizin what it may, this much, at 
least, is certain, that the meaning in- 


premises added.t® 
to freehold estates,1® or to the possession of land 
of a freehold tenure;** that it always has reference 
to a legal title,+* or to the estate of the person seized, 
and not to the thing in which such estate exists;1® 
that it implies possession ;?° includes the ingredients 
of complete title?t and possession;?? that it is used 
to deseribe the title of the owner of a freehold es- 
and hence that there can be but one seizin 


[$ 5] E. Classes of Seizin—1. In General. 


is of two kinds,?° there is a seizin in deed,?® or in 


[57 C..J] 101 


It is said that seizin applies only 


Seizin 


cludes in it this ingredient, namely, 
a title which is complete.” Bowen v. 
Collins, 15 Ga. 100, 102 [cit Harris v. 
Powers, 129 Ga. 74, 80, 58 SE 1038, 
12 AnnCas 475]. 


[b] Two claimants in possession. 
—‘‘When therefore, two persons, one 
holding the legal title and the other 
claiming under a void deed, are in 
actual possession, he has the seizin 
who can show good title.” Woolfolk 
v. Buckner, 67 Ark. 411, 412, 56 SW 
168 [cit Tiedeman Real Prop. §§ 693, 
695, 698]. 


22. Fort Dearborn Lodge v. Klein, 
115-1 177%,; 182. *38 NE 2725256 Amie 
133; Seymour v. Carli, 31 Minn. 81, 83, 
16 NW 495. 


23. Seymour v. Carli, supra. 


[a] “The title of the owner of a 
freehold estate is described by the 
terms ‘seizin’ or ‘seizin in fact’.” Sey- 
ees v. Carli, 31 Minn. 81, 83, 146 NW 


24. Woolfolk v. Buckner, 67 Ark. 
411, 412, 56 SW 168; Ft. Dearborn 
lodge! v. 3<lein, ATS Le aie S22 as 
NE 272, 56 AmR 133; Seymour v.- 
Carli, 31 Minn. 81, 83, 16 NW 495. 


[a] “Mowever many claimants, 
there can _ be but one seizin.” Fort 
Dearborn Lodge v. Klein, 115 Ill, 177, 
182, 3 NE 272, 56 AmR 133. 


25. Speed v. Buford, 3 Bibb (Ky.) 
57, 74; Falk v. Organ, 160 Mo. A, 218, 
224, 141 SW 1 [Fquot Lasswell Landa, 
etc., Co. v. Langdon, (Mo. A.) 204 SW 
812, 813]; Jenkins v. Fahey, 11 Hun 
(N. Y.) 351, 353; Barly v. Early, 134 
N. C. 258, 264, 46 SE 503. See Van- 
derheyden v. Crandall, 2 Den. (N. Y.) 
9, 21; Redding v. Vogt, 140 N. C. 562, 
566, 538 SE 337; Houston v. Smith, 
88 N. C2312: 313° (thé last three cases 
saying: ‘at is either in deed or in 
law’’); Seim v. O’Grady, 42 W. Va. 
77, 78, 24 SE 994 (‘the two kinds of 
seisin’”’). 

[a] “There are but two kinds of 
seisin or possession known to the law 
—a seisin or possession in fact, and 
a seisin or possession in law. 
Besides these, the law not only rec- 
ognizes no other, but it is impossible 
that any other should exist.” Speed 
v. Buford, 3 Bibb (Ky.) 57, 74. 


26. 3 Washburn Real Prop. (6th 
ed.) §' 1953 [quot Majors v. Cryts, 240 
Mo. 386, 390, 144 SW 769; Brage v. 
Wiseman, 55. W. Va. 330, 334, 47 SE 
90]; Tate v. Jaye SL Ark, 576, 579; 
Todd v. Oviatt, 58 Conn. 174, 190, 20 
A 440, 7 LRA 693; Falk v. Organ, 160 
Mo. A. 218, 224, 141 SW 1 [quot Lass- 
well Land, etc., Co. v. Langdon, (Mo. 
As) 204 Sw $12, 813]; Jenkins v. 
Pahey, 1h Hun CN. Y.)5eb, S535 Red= 
ding v. Vogt, 140 N. C. 562, 566, 53 
SE 337, 6 AnnCas 312; Early V. Early, 
134 N. Cc. 258, 264, 46 SE 503; Houston 
v. Smith, 88 N. Cc. S128 l8s ‘Carpe nter 
Vv. Garrett, 75 Va. 129) 135 [quot Seim 
v. O’Grady, 42 W. Va. 77, 78, 24 SBE 
994]. See infra § 8. 


102. [57 C.J.] 


fact;?7 and a seizin in law.?® 


distinguished from one another.*° 


[§ 6] 2. Seizin in Deed or in Fact. Seisin in fact 
or in deed,?? is actual occupation,*? possession,?* 


27. Todd v. Oviatt,-58 Conn. 174, 
190, 20 A 440, 7 LRA 693; Speed v. 


Buford, 3 Bibb (Ky.) 57, 74; Harly 
v. Harly, 134 N. C. 258, 264, 46 SH 


503; Carpenter y. Garrett, 75 Va. 129, 
135 [quot Seim v. O’Grady, 42 W. Va. 
77, 78, 24 SE 994]. 


“Seizin in deed cr in fact” infra § 8. 


28. 3 Washburn ‘Real Prop. (6th 
ed.) § 1953 [quot Majors v. Cryts, 240 
Mo. 386, 390, 144 SW 769; Bragg v. 
Wiseman, 55 W. Va. 330, 334, 47 SE 
JO wateanve days, sl -Arki5 (16.1950 95 
Todd v. Oviatt, 58 Conn. 174, 190, 20 
A.440, 7 LRA 693; Speed v. Buford, 
3.Bibb (Ky.) 57, 74; Falk v. Organ, 
160 Mo. A. 218, 224, 141. SW 1 [quot 
Lasswell Land, etc., Co. v. Langdon, 
(Mo. A.) 204 SW 812, 813]; Jenkins 
Ve wHahey, 11° Hun CN. Y.) 351i, 353; 
Redding v. Vogt, 140 N. C. 562, 566, 
53, SH 337, 6 AnnCas 312; Harly v. 
Early, 134 N. C. 258, 264, 46 SEH 503; 
Houston v. Smith, 88 N. C. 312, 313; 
Carpenter v. Garrett, 75 Va. 129, 135 
[quot Seim v. O’Grady, 42 W. Va. 77, 
78, 24 SH 994]. 


“Seizin in law” infra § 9. 


29. Vanderheyden v. Crandall, 2 
Den.1 (N. "Y.) 9, 22. 


30. Stearns v. Jewel, 27 Colo, A. 
390, 393, 149 P 846; Todd v. Oviatt, 
58 Conn. 174, 190, 20 A 440, 7 LRA 
693; North v. Graham, 235 Ill. 178, 
184, 85 NE 267, 126 AmSR 189, 18 
LRANS 624; Ft. Dearborn Lodge v. 
Klein, 115 Ill. 177, 183,.3 NE 272, 56 
AmR 133; Speed v. Buford, 3 Bibb 
(Ky.) 57, 74; Dozier v, Toalson, 180 
Mo. 546, 551, 79 SW 420, 103 AmSR 
586; Early v. Early, 134 N. C. 258, 
264, 46 SE 503; Bragg v. Wiseman, 
55°W. Va. 330, 333, 47 Sli 90. But see 
Whitehead v. Foley, 28 Tex. 268, 283; 
Garrett v. Ramsey, 26 W. Va. 345, 369. 


a] The terms distinguished.—(1) 
“Seizin in fact is called seizin 
in deed . . in econtradistinction 
to the seizin in law.” 2 Minor Inst. 
p 107 [quot Dozier v. Toalson, 180 Mo. 
546, 551, 552, 79 SW 420, 103 AmSR 
RSGilmeni(2))  selcim inv laws eo 6s 11s 
always used in contradistinction to 
seisin in fact or in deed.” Todd v. 
Oviatt, 58 Conn. 174, 190, 20 A 440, 
7 LRA 693. (3) ‘The difference be- 
tween the two is, that in one case 
an actual possession has been taken, 
and in the other there is a right like 
that of an heir upon descent from 
his ancestor, while the possession is 
vacant, before he has made an actual 
entry.” 3 Washburn Real Prop. § 1953 
[quot Majors v. Cryts, 240 Mo. 386, 
390, 144 SW 769; Bragg v. Wiseman, 
55 W. Va. 330, 334, 47 SE 90]. (4) 
“The former [seisin in fact or in 
deed] is gained by an actual entry 
upon the land; the latter [in law] is 
where there is no such actual entry 
made, but the law, for certain pur- 


poses, supposes a fictitious posses- 
sion.” Speed v. Buford, 3 Bibb (Ky.) 
Foe deed) oe Dine one sis) sthieretone 


founded upon fact, and the other up- 
on fiction. The one is real, and is 
cognizable by the senses; the other 
is ideal, and exists only in contem- 
plation, or construction of law.” 
Speed v. Buford, 3 Bibb (Ky.) 57, 74. 
(6) “Where a freehold estate is con- 


These terms have in 
general reference only to the present and actual cor- 
poreal possession of the premises, and not to the fix- 
ture of an interest which is to come into actual en- 
joyment in some future event ;?® and they have been 


SEIZE 


hold interest ;?* 


or seizin,®* of a freehold estate,*® or of the land with 
the intent to claim a freehold interest;*° ordinarily, 
a possession in fact by one having or claiming a free- 


possession of the freehold?* actu- 


ally,?® by the pedis positio of one’s self or one’s 


tenant or agent or by construction of law;*° pos- 


veyed to a person by feoffment with 
livery of seisin, or by any of those 
conveyances which derive their effect 
from the statute of uses, he acquires 
a seisin in deed, and a freehold in 
deed.” 1 Lomax Dig. 5 [quot Bragg 
v. Wiseman, 55 W. Va. 330, 333, 47 Siu 
90]; Early v. Harly, 134 N. C. 258, 
264, 46 SE 503. (7) “But where a 
freehold estate comes to a person by 
act of law, as by descents, he only 
acquires a seisin inlaw . . . and 
his estate is called a freehold in law. 
For he must make an actual entry on 
the land to acquire a seisin and a 
freehold in the deed.” 1 Lomax Dig. 
p 5 [quot Bragg v. Wiseman, 55 W. 
Va. 330, 333, 47 SE 90]; Barly v. Ear- 
ly, 134 N. Cy 258, 264, 46 SE 503. (8) 
“The distinction between a seizin in 
deed and a seizin in law, or a free- 
hold in deed and a freehold in law, 
cannot be said to obtain generally in 
this country.” Whitehead v. Foley, 
28 Tex. 268, 283. (9) “Since land may 
be conveyed in this country by grant, 
and the possession transferred with- 
out livery of seizin, the distinction 
between seizin in law and seizin in 
fact has ceased to exist.” Garrett v. 
Ramsey, 26 W. Va. 345, 369. (10) 
“And [it] is not now known in prac- 
tice.” Garrett v. Ramsey, 26 W. Va. 
345, 369. To same effect Whitehead 
v. Foley, 28 Tex. 268, 283, 284. 


[b] Statutory and common-law 
seizin distinguished.—“The seizin, ei- 
ther in law or in deed, of the com- 
mon law is not the seizin of the stat- 
ute. The former requires that there 
shall be either actual possession or 
the right of immediate possession, 
while the latter requires that there 
need be only a right to, or interest 
in the inheritance.” Early v. Early, 
134 N. C. 258, 267, 46 SE 503. 


31. Stearns v. Jewel, 27 Colo. A. 
390, 3938, £49 P 846; Todd v. Oviatt, 
58 Conn. 174, 190, 20 A 440, 7 LRA 
693; Dozier v. Toalson, 180 Mo. 546, 
550, 79 SW 420, 103 AmSR 586; Van- 
derheyden v. Crandall, 2 Den. (N. Y.) 


9, 21; Redding v. Vogt, 140 N. C. 562, 
566, 538 SE 3837, 6 AnnCas 312; Car- 
penter v. Garrett, 75 Va. 129, 135; 


Seim v. O’Grady, 42 W. Va. 77, 78, 24 
SE 994. 


[a] “Seizin in fact.—This is called 
by Lord Coke seizin in deed.” 2 Minor 
Inst. p 107 [quot Dozier v. Toalson, 
180 Mo. 546, 550, 79 SW 420, 103 AmSR 
586]. To same effect Carpenter v. 
Garrett, 75 Va. 129, 1385 [quot Seim vy. 
O’Grady, 42 W. Va. 77, 78, 24 SH 994 
(“as Lord Coke calls it’’)]. 


[b] “Sometimes called ‘actual’ sei- 
zin or seizin ‘in fact,’ for each ex- 
pression has the same meaning.” 
Vanderheyden vy. Crandall, 2 Den. (N. 
We) PO) sens 


32. PHarly v. Marly, 1384 N. C. 258; 
264, 46 SE 503. 


383. 2 Blackstone Comm: p 127 
[quot Todd v. Oviatt, 58 Conn. 174, 
182, 20 A 440, 7 LRA 693]; Carlson v. 
Sullivan, 146 Fed. 476, 478, 77 CCA 32; 
Tate v. Jay, 31 Ark. 576, 579; Stearns 
v. Jewel, 27 Colo. A. 390, 393, 149 P 
846; Majors v. Cryts, 240 Mo. 386, 
390, 144 SW 769; Dozier v. Toalson, 
180 Mo. 546, 552, 79 SW 420, 103 AmSR 


session with intent on the part of him who holds it 
to claim a freehold*! interest;42 and it is said that 


586; Martin v.Trail, 142 Mo. 85, 94, 
43 SW 655; Jenkins v. Fahey, 11 Hun 
(N. Y.) 351, 353s) Redding sv. “Vogt 
140 SIN.) (C2 56255566.) 53) (SIWs Sonuueo 
AnnCas 312; Early v. Early, 134 N. C. 
258, 264, 46 SI 503; Houston v. Smith, 
88. °N. (Ci1e312,0 sls Baller yoeDavis, 
30 Okl. 56, 61, 118 P 382, AnnCas1913B 
1181 [quot Arnold v. Joines, 50 OKl. 
4, 27, 150 P 130]; Savage v. Savage, 
L9vOr. 112, 116.) 23) P5890, 20 LAmSE: 
795. See Vanderheyden vy. Crandall, 
a>bens (GN. WA)? 980 2a 


[a] “To constitute seizin in fact 
there must be an actual possession 
of the land.” Savage v. Savage, 19 
Or. 112, 116, 23. P $90, 20 AmSR 795 
[quot Carlson vy. Sullivan, 146 Fed. 
476, 478, 77 CCA 32 (both cases cit 
1 Washburn Real Prop. p 62)]. 


34. North v. Graham, 235 Ill. 178, 
184, 85 NE 267, 126 AmSR 189, 18 
LRANS 624; Carpenter v. Garrett, 75 
Va. 129, 135 [quot Seim v. O’Grady, 
42 W. Va. 77, 78, 24 SE 994]. 


[a] “Often termed ‘actual seizin.’ ” 
—2 Minor Inst. p 107 [quot Dozier v. 
Toalson, 180 Mo. 546, 550, 79 SW 420, 
103 AmSR 586]. See Vanderheyden 
v." Crandall; “2°. Deni W'GNeOY.)> Oe at 
(“sometimes called ‘actual seizin’’’). 


35. Todd v. Oviatt, 58 Conn. 174, 
190, 20 A 440, 7 LRA 693; North v. 
Graham, 235 Ill. 178, 184, 85 NE 267, 
126 AmSR 189, 18 LRANS 624; Jen- 
kins v. BRahey, 11 Hun (GN. Y.) 351, 
353; Vanderheyden v. Crandall, 2 Den. 
CN. CY) -9, 213° Redding’ v.) Vogt. 140 
N. C. 562, 566, 53 SE 337, 6 AnnCas 
oe Houston vy. Smith, 88 N. C. 312, 


{a] “It exists where a person is 
in the actual possession of a freehold 
estate in lands or tenements corpo- 
real.” Vanderheyden v. Crandall, 2 
DenssGNs..¥.)) 9, pad 


36. Early v. Early, 134 N. C. 258, 
264, 46 SE 503. 


_ 87. Anderson L. D. ‘[quot Grand- 
jean v. Beyl, 78 Nebr. 349, 353, 110 
NW 1108, 15 AnnCas 577]; Jenkins 
v. Fahey, 73 N. Y. 355, 362. 


38. 2 Minor Inst. p 107 [quot Do- 
zier v. Toalson, 180 Mo. 546, 551, 79 
SW 420, 103 AmSR 586, and cit Car- . 
penter v. Garrett, 75 Va. 129, 135 (quot 
Seim_ v. O’Grady, 42 W. Va. 77, 78, 
24 SE 994)]. 


39. 2 Minor Inst. p 107 [quot Do- 
zier v. Toalson, 180 Mo. 546, 551, 79 
SW 420, 103 AmSR 586]. 


40. 2 Minor Inst. p 107 [quot Do- 
zier v. Toalson, 180 Mo. 546, 551, 79 
SW 420, 103 AmSR 586, and cit Car- 
penter v. Garrett, 75 Va. 129, 135 
(quot Siem v. O’Grady, 42 W. Va. 77, 
78, 24 SE 994)}. 


41. Redding v. Vogt, 140 N. C. 562, 
53 SE 337, 338, 6 AnnCas 312; Harly 
v. Early, 134 N. C. 258, 46 SE 503, 506; 
Upchurch v. Anderson, 3 £43Baxt. 
(Tenn.) 410, 412 (where this is said 
to be what is now understood by the 
pagent ike v. Ramsey, 26 W. Va. 


42. Redding v. Vogt, 140 N. C. 562, 
566, 53 SH 337, 6 AnnCas 312959 Gare 
rett v. Ramsey, 26 W. Va. 345, 369. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


while the term includes possession, it implies some- 


thing more.*® 


[§ 7] 3. Seizinin Law. A bare right to possess,** 
or occupy the land or freehold;*® 
seizin;*® a legal right to the possession of a free- 
hold;47 a legal seizin;#*% all the possession of which 
the nature of the estate is susceptible;*® a present 
right to possession;°° a right of immediate entry,°4 
or of immediate possession,®? according to the na- 
ture of the estate,°* or interest, whether corporeal 


SEIZE 


the immediate possession ;°° 
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. 


the right to immediate 


possession,°® or enjoyment,®” of a freehold estate ;°* 


a constructive 


seizin in law.°? 


or incorporeal;°* the right to demand and recover : 


43. Fort Dearborn Lodge v. Klein, 
ee Hl. 177, 1838, 3 NE 272, 56 AmR 
44. 2 Blackstone Comm. p_ 127 


[quot Todd v. Oviatt, 58 Conn. 174, 
182.) 20 A 440," 7. LRA 693) andy cit 
Early v. Early, 134 N. C. 258, 264, 46 
SE 503] 


45. 2 Blackstone Comm. p 127 [cit 
Early v. Early, 134 N. C. 258, 264, 46 
SE 503]. 


46. Todd v. Oviatt, 58 Conn. 
191, 20 A 440, 7 LRA 693. 


“Constructive seizin” 
note. 


47. Todd v. Oviatt, 58 Conn. 174, 
191, 20 A 440, 7 LRA 693; O’Connor v. 
Halpin, 166 Iowa 101, 108, 147 NW 
ee eo ee v. Fahey, 11 Hun (N. Y.) 
Sol, cos: 


48. Leach v. Jay, 6 Ch. D. 496, 499. 
er Pe v. Rawson, 6 Metc. (Mass.) 
» 445. 


49. Jenkins v. Fahey, 73 N. Y. 355, 
63. 


14, 


infra § 10 


50. Dozier v. Toalson, 180 Mo. 546, 
552, 79 SW 420; 103 AmSR 586; Mar- 
iat. vo" Trail, 142 Mo. 85, 94, 43 SW 655. 
See Vanderheyden v. Crandall, 2 Den. 
GNS Ye) 95.23: 


[a] “Imports a present right of 
possession as well as of property.” 
Pee v. Crandall, 2 Den. (N. 
2) 69,223: 


51. Majors v. Cryts, 240 Mo. 386, 
390, 144 SW 769 


[a] “Does not mean that there isa 
constructive possession in the heir 
when there is an estate in another 
person intervening to postpone his 
right,of entry.’”’ Majors v. Cryts, 240 
Mo. 386, 390, 144 SW 769. 


52. Bouvier L. D. [quot Todd v. 
Oviatt, 58 Conn. 174, 191, 20 A 440, 7 
LRA 693; Martin v. Trail, 142 Mo. 
85, 95, 43 SW 655]; Jenkins v. Fahey, 
73 IN Y.. 355, 362: Redding’ v. Vogt, 
140 N. C. 562, 566, 53 SE 337, 6 AnnCas 
312; Early v. Early, 1340 Ne iGe i258, 
264, 46 SE 503; Savage v. Savage, 19 
Or. 112, 116, 23 P 890, 20 AmSR_795 
[quot Carlson v. Sullivan, 146 Fed. 
476, 478, 77 CCA 32] (both cit 1 Wash- 
burn Real Prop. p 62); Upchurch v. 
Anderson, 3 Baxt. (Tenn.) 410, 412; 
Garrett v. Ramsey, 26 W. Va. 345, 
869. See Matthiessen’s~Est., 17 Pa. 
Dist. 201, 35 Pa. Co. 580 (giving it as 
definition of ‘“‘seizin’’). 


53. Bouvier L. D. [quot Martin v. 
Trail, 142 Mo. 85, 95, 43 SW_ 655]; 
Redding v. Vogt, 140 N.C. 562, 566, 53 
SBE 337, 6 AnnCas 312; Early v. Har ly, 
134, N. C. 253, 264, 46 SE 503; Up- 
ehurch v. Anderson, oe bats (Tenn.) 
.410, 412; Garrett v. Ramsey, 26 W. 
Va. 345, 369. See Matthiessen’s Est., 
iE. Dist. 201, 35 Pa. Co. 580 (giv- 
ing it as definition of ‘“‘seizin’’). 


54. Savage v. Savage, 19 Or. 112, 
116, 23 P 890, 20 AmSR 795 [quot 
Carlson v. Sullivan, 146 Fed. 476, 478, 
77 CCA 32] (both cit 1 Washburn Real 
Prop. p 62). 


[a] “Under this view there can 
be no seisin in law where there is not 
a@ present right of entry. . . . The 
authorities generally sustain this 
view.” Savage v. Savage, 19 Or. 112, 
116, 28 P 890, 20 AmSR 795 [quot 
Carlson v. Sullivan, 146 Fed. 476, 478, 
Ui (CEA 3210 

55. Com. v. 
350; Matthiessen’s Est., 
201, 35 Pa. Co. 580; Swann’s Hst., 


Thomas, 21 Pa. Dist. 
dT GBas eee 


Pa. Co. 135, 136. 


56. Tate v. Jay, 31’ Ark, 576, 579; 
Stearns v. Jewel, 27 Colo. A. 390, 393, 
149 P 846; Majors v. Cryts, 240 Mo. 
386, 390, 144 SW 769; Redding v. 
Vogt, 140 N. C. 562, 566, 53 SH 337, 6 
AnnCas 312; Houston v. Smith, 88 N. 
CTO 2eoio.. 


57. Redding v. Vogt, 140 N. C. 562, 
566, 53 SE 337, 6 AnnCas 312; Hous- 
ton v. Smith, 88 N. C. 312, 313. 


58. Redding v. Vogt, 140 N. C. 562, 
566, 53 SE 337, 6 AnnCas 312; Hous- 
tom v. Smith, $3 NN. Cs.3 12:33. 


59. 1 Lomax Dig. p 5 [quot Bragg 
v. Wiseman, 55 W. Va. 330, 333, 47 SH 
90]; Todd v. Oviatt, 58 Conn. 174, 190, 
20 A 440, 7 LRA 693; Early v. Early, 
134 N. C. 258, 265, 46 SH 503. 


60. Carpenter v:. Garrett, 75 Va. 
129, 135 [quot Seim v. O’Grady, 42 W. 
Va. 77, 78, 24 SE 994]. See Dozier v. 
Toalson, 180 Mo. 546, 551, 79 SW 420, 
103 AmSR 586 (‘‘sSupposing no adverse 
occupancy by someone else’’). 


61. Dozier v. Toalson, 180 Mo. 546, 
551, 79 SW 420, 103 AmSR 586; Car- 
penter v. Garrett, 75 Va. 129, 135 
[quot Seim v. O’Grady, 42 W. Va. 77, 
78, 24 SE 994]. See Majors v. Cryts, 
240 Mo. 386, 390, 144 SW 769; Van- 
ember gen Ve Crandailla 22 ena CNee Yo) 
9, : 


[a] Said to exist: (1) “Where the 
law casts the freehold upon a per- 
son, he has, before exercising any act 
of ownership over it, what is called 
a seizin ‘in law.’” Vanderheyden v. 
Crandall 2 Denar GNesYn) eta (2) 
“Where there is no such actual “entry 
made, but the law supposes a 
fictitious possession.” Speed v. Bu- 
ford, 3 Bibb (Ky.) 57, 74. (3) “Which 
exists in the heir, after the descent 
of lands upon him before the actual 
entry by himself or his tenants.” 2 
Minor Inst. p 107 [quot Dozier v. 
Toalson, 180 Mo. 546, 551, 79 SW 420, 
103 AmSR 586, and cit Carpenter v. 
Garrett, 75 Va. 129, 1385 (quot Seim v‘ 
O’Grady, 42 W. Va. 77, 78, 24 SEH 994) ]. 


62. Watkins v. Nugen, 118 Ga. 372, 
373, 45 SE 262; Adams v. Barrett, 5 
Ga. 404, 415; O’Connor v. Halpin, 166 
Iowa 101, 108, 147 NW 185. See Mor- 
rison v. O’Hanlon, (Tex. Civ. A.) 202 
Sw 97, 98: 


[a] In modern usage.—“The old 
doctrine of corporeal investiture, etce., 
has no force now, and a deed is a sei- 
sin in law.’ A'dams v. Barrett, 5 Ga. 
404, 415 [quot Watkins v. Nugen, 118 
Ga. 372, 373, 45 SH 262]; O’Connor v. 
Halpin, 166 Iowa 101, 108, 147 NW 
185, 


[§ 8] F. In Phrases. 


cial seizin,”’®* “constructive seizin,’®*> “covenant of 


a right to the possession®® of the freehold when 
there i is no adverse occupancy thereof ;°° such as ex- 
ists in the heir after descent of lands upon him be- 
fore actual entry by himself or his tenant.®+ 
a right to possession under a deed may constitute 


Thus 


“Actual seizin,’®? “benefi- 


[b] “By the holdings in this coun- 
try [it] is constituted by the formal 
making and recording of a deed.” 
Morrison v. O’Hanlon, (Tex. Civ. A.) 
202 SW 97, 98. 


“Deed” see Deeds § 1. 


63. Todd v. Oviatt, 58 Conn. 174, 
189, 20 A 440, 7°LRA 693; Dozier v. 
Toalson, 180 Mo. 546, 551, 79 SW 420, 
103: AmSR 586; Martin v. Trail, 142 
Mo. 85, 92, 48 SW 655; Early v. Harly, 
Laan 558, 265, 46 SE 503; Swann’s 
Est,; 12-2: "Co. 135, 136; Carpenter 
is Garrett, Timea a. 129, 135 (giving 
same definition for text phrase as for 
“seizin in fact, or in deed’); Garrett 
v. Ramsey, 26 W. Va. 345, 356. See 
also Actual 1 C. J. p 1185 text and 
note 75. 


[a] “There can be but one neraat 
seizin, and this necessarily includes 
possession.” Fort Dearborn Lodge v. 
Klein, 115 Il. 177, 182, 3 NE 272,56 


AmR 133; Seymour v. Carli, 31 Minn. 
81, 83, 16 NW 495. 
[b] “Almost invariably used in 


centradistinction to seisin in law.”— 
Todd v. Oviatt, 58 Conn. 174, 189, 20 
A 440, 7 LRA 693. 


[c] “A ‘possessio pedis.’ ’—Martin 
v. Trail, 142 Mo. 85, 92, 43 SW 655.. 


“Possessio pedis” see Pedis Posses- 
sio 48 C. J. p 779. 


“Seizin in deed or in fact” supra § 8. 
“Seizin in law” supra § 9. 


64. See Dower § 27. ‘ 
65. McGuire v. Cook, 13 Ark. 448, 
459; Todd v, Oviatt, 58 Conn. 174, 191, 


20 7A 440, 7 LRA 693; Jenkins v. 
Fahey, 73 N. Y. 355, 362; Vanderhey- 
den v. Crandall, 2 Den. (N. YAO Qik: 
Garrett v. Ramsey, 26 W. Va. 345, 351. 


[a] “Zs only the right to the pos- 
session.”—McGuire v. Cook, 13 Ark. 
448, 459, 


[b] “The equivalent of a seizin in 
gel eR ae Vo. Maheyay i713 eNee ye 
355, 362. 


{c] “For all legal purposes, is 
equivalent to an actual seizin.” Van- 
Se aaa v. Crandall, 2 Den. (N. Y.) 
oF 21 


{d] It “is seizin in law, 
there is no seizin in fact.” Garrett v. 
Ramsey, 26 W. Va. 345, 351. See Todd 
v. Oviatt, 58 Conn. 174, 191, 20 A. 440, 
7 LRA 693 (“constructive seisin or 
seisin in law’’). 

[e] “Thus (1) when the State is- 
sues a patent to a person who never 
takes any sort of possession of the 
land granted to him, he has neverthe- 
less constructive seizin of all the land 
in his grant, though some one else be 
at the time in actual possession of 
it.’ Garrett v. Ramsey, 26 W. Va. 
345, 351. (2) “So also, when a deed is 
made of a tract of land, no part of 
which is in the adverse possession of 
any one else, the grantor has con- 
structive seizin of the whole of the 
land granted.” Garrett v. Ramsey, 
supra. (3) “But constructive seizin 
as thus defined is some times con- 
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seizin,”®® “joint seizin,”®’ “legal seizin, 
seizin, ‘69 “seizin in fee, 70 “seizin of land, 71 “Seizin 
or possession,”?2 and “transitory seizin. 


SEIZING. ** 
SEIZURE.*® 


[§ 1] A. Ordinary Sense. 
dinary’* and natural meaning of the word" is a 
forcible taking possession;*® an actual’® caption;*° 
a taking hold “foreibly or suddenly;*! a taking 


SEIZE—SEIZURE 


US3So Mas 


73 


or an act of seizing;$* the physical taking into cus- 
tody;8® the taking of a thing into possession.*® 


[§ 2] B. Legal Sense. 


In law,8® the act of®® 


taking possession®® of the property®! of a person 


The or- 


pos- 


session forcibly,’? or by authority of law;** the act 


founded with constructive posses- 
sion.’”” Garrett v. Ramsey, supra. 


{f] “Actual possession”  distin- 
guished.—Garrett v. Ramsey, 26 W. 
Vas 455) 351; 


{g] “Constructive possession” dis- 
tinguished.—Garrett v. Ramsey, 26 
W. Va. 345, 351. 


“Constructive seizin” 12 C. J. p 1305. 


66. McNitt v. Turner, 16 Wall. (U. 
S.) 352, 362, 21 L. ed. 341; Adams v. 
Schiffer, 11 Colo: 15, 36, 17 P 21,°% 
AmSR 202; Stearns v. Jewel, 27 Colo. 
A. 390, 393, 149 P 846; Slater v. Raw- 
son, 6 Metc. (Mass.) 439, 445; Laswell 
Land, etc., Co. v. Lang’don, (Mo. A.) 
202 SW 812, 813; Falk v. Organ, 160 
Mo. A. 218, 224, 141 SW 1; Webb v. 
Wheeler, 80 Nebr. 438, 439, 114 NW 
636, 17 LRANS 1178; Rennie v. Gib- 
son, 75 Okl= 282,..285, 183 P 483; 
Arnold vy. Joines, 50 Okl. 4, 16, 150 P 
130; Brady v. Bank of Commerce, 41 
Okin 473 479,138" sP 1020; vAnnCas 
1915B 1019; Faller v. Davis, 30 Okl. 
56, 60, 118 P 382, AnnCas1913B 1181. 
See Douglas v. Lewis, 131 U. S. 75, 
81, 9 SCt 634, 33 L. ed. 53. 


{a] “Covenant of right to convey” 
synonymous.—McNitt v. Turner, 16 
Wall. (U. S.) 352, 362, 21 L. ed. 341; 
Adams v. Schiffer, 11 Colo. 15, 36, 17 
P 21, 7 AmSR 202 [quot Stearns v. 
Jewel, 27 Colo. A. 390, 3938, 149 P 846]; 
Slater v. Rawson, 6 Metc. (Mass.) 
439, 445; Faller v. Davis, 30 Okl. 56, 
62, 118 P 382, AnnCas1913B 1181 [quot 
Arnold v. Joines, 50 Okl. 4, 16, 150 P 
130 (quot Rennie v. Gibson, 75 Okl. 
282, 285, 183 P 483), and cit Brady v. 
Bank of Commerce, 41 Okl. 473, 479, 
138 P 1020, AnnCas1915B 1019]. 


[b] Common-law and _ statutory 
covenants of seizin contrasted.—Fal- 
ler v. Davis, 30 Okl. 56, 61, 118 P 382, 
AnnCas1913B 1181 [quot Arnold y. 
Joines, 50 Okl. 4, 27, 150 P 130]. 


[ec] “Covenant of warranty” not 
equivalent.—Douglas v. Lewis, 131 U. 
S. 75, 87, 9 SCt 634, 33 L. ed. 53 [quot 
Rennie v. Gibson, 75 Ok]. 282, 285, 183 
P 483]. 


“Covenant of seizin”’ 
Covenants § 44. 


“Covenant of right to 
Covenants § 45. 


“Covenant of warranty” see Cove- 
nants §§ 49-51. 


67. See Dower § 31. 
68. See Seizin in Law supra § 7. 


69. Upchurch y. Anderson, 3 Baxt. 
(Tenn.) 410, 412. 


70. Seymour vy. Carli, 
83, 16 NW 495. 


71. George v. Fiske, 32 N. H. 32, 
46. See Morrison v. O’Hanlon, (Tex. 
Civ. A.) 202 SW 97, 9 


[a] “Technically and more strict- 
ly speaking, a seizin of land is some- 
thing more than a bare, naked pos- 
session, it is the possession of 
at least a freehold.” George v. Fisk, 
32 N. H. 32, 46. 


defined see 


convey” see 


31 Minn. 81, 


[b] ‘fhe seisin of the land is ef- 
fected without a formal entry.” Mor- 
rison v. O’Hanlon, (Tex. Civ. A.) 202 
SW 97, 98. 

72. Towson v. Denson, 74 Ark. 302, 
315, 86 SW 661. 


73. See Dower § 29. 
74. See Seize § 5. 
75. See also Seize ante. 


Manual seizure as element of false 
imprisonment see False Imprison- 
ment §§ 9-11. 


76. The Saratoga, 9 Fed. 322, 326, 
36 CCA 208; Johnston v. Hoge; 10 Q. 
BY, Di As2, 434, 


77. Johnston v. Hogg, supra. 


78. The Saratoga, 9 Fed. 322, 326, 
36 CCA 208; Johnston v. Hogg, 10 Q. 
B.D. 432; 434 [cit Reg. v. Hollings- 
worth, 2 CanCrCas 291; 295). 


“Possession” 49 C. J. p 1092. 


79. Smith v. Rogers, 99 Mo. A, 252, 
256, 73 SW 243. 


“Actual” 1 C. J. 1182. 


80. Pelham v. Rose, 9 Wall. (U. S.) 
103, 106, 19 L. ed. 602; Smith v. Rog- 
ers, 99 Mo. A, 252, 256, 73 SW 243. 


[a] “As applied to subjects capa- 
ble of manual delivery, the term 
means caption.” Pelham v. Rose, 9 
Wall. (U. S.) 108, 106, 19 L. ed. 602. 


“Caption” 9 C. J. p 1282. 


81. New Standard D. [quot The 
Hellig Olav, 282 Fed. 534, 540]. 


82. New Standard D. [quot The 
Hellig Olav, 282 Fed. 534, 540]. See 
Hale v. Henkel, 201 U. S. 43, 80, 26 
SCt 370, 50 L. ed. 652. 


[a] “A seizure contemplates a 
forcible ‘dispossession of the owner.” 
Hale v. Henkel, 201 U. S. 438, 80, 26 
SCt 370, 50 L. ed. 652. 


83. New Standard D. [quot The 


Hellig Olav, 282 Fed. 534, 540]. See 
also infra § 2. 
84. New Standard D. [quot The 


Hellig Olav, 282 Fed. 534, 
“Seizing” see Seize § 6. 


85. Pelham v. Rose, 9 Wall. (U. S.) 
103, 106, 19 L. ed. 602 (“as applied to 
subjects capable of manual deliv- 
ery’’). 

{a] Taking into actual custody 
held necessary.—''To effect its seizure, 

it was, therefore, necessary for 


540]. 


‘the marshal to take the note into his 


actual custody and control.’’ Pelham 
VeeROse.) 5 Wall aC CULES edOo LO Lo 
L. ed. 602 
“Custody” 17 C. J. p 440. 
86. Pelham v. Rose, 9 Wall. (U. S.) 
103, 106, 19 L. ed. 602. 
87. Seizure: 
Arrest 5 C. J. p 379. 
Copyright and Literary Property §§ 7, 
2d e 


Fines, Forfeitures, and Penalties §§ 


54, 


condemned by the judgment of a competent tribunal, 
to pay a certain sum of money, by a sheriff®? or other 
officer®® lawfully authorized thereto®* by virtue of 
an execution,”® for the purpose of having such prop- 


Searches and Seizures ante, 
For violation of: 


Customs law see Customs Duties 
§§ 334, 337. 


Fish law see Fish § 64. 
Game law see Game § 28. 


Liquor law see Intoxicating Liq- 
uors §§ 360-386. 


Revenue law see Internal Revenue 
§§ 300, 
Parol evidence of under process see 
Evidence § 1291. 


See also Seize ante (and particularly 
cross references there listed). 


88. The Saratoga, 9 Fed, 322, 326, 
36 CCA 208. See Carey v. German 
American Ins. Co., 84 Wis. 80, 86, 54 
NW 18, 20, 36 AmSR 907, 20 LRA 267 
(“the legal definition’’). 


89. Bouvier L. D. [quot The Sar- 
atoga, 9 Fed. 322, 326, 36 CCA 208; 
Goubeau v. New Orleans, etc., R. Co., 
6 Rob. (La.) 345, 347]. 


90. Bouvier L. D. [quot The Sara- 
toga, 9 Fed. 322, 326, 36 CCA '208; 
Goubeau v. New Orleans, etc., R. Co., 
6 Rob. (la.) 345, 347; Carey v. Ger- 
man American Ins. Co., 84 Wis. 80, 
86, 54 NW 18, 20, 36 AmSR 907, 20 
LRA 267); Moss v. Williams, 152 
Iowa 686, 687, 133 NW 120. 


[a] Taking possession.—(1) Com- 
pletes the seizure: “They are seized 
when the goods are within the power 
of the officer.” Carey v. German 
American Ins. Co., 84 Wis. 80, 86, 54 
NW 18, 36 AmSR 907, 20 LRA 267 
[quot Bouvier L. D.]. (2) Is required: 
“There must be, therefore, an act of 
taking possession of the property; 
the thing seized must be putin the 
hands of the officer; otherwise, the 
seizure is incomplete, or rather, there 
is no seizure.’ Goubeau v. New Or- 


leans, etc., R. Co., 6 Rob. Cua.) 345, 


347. 

91. Bouvier L. D. [quot Goubeau 
v. New Orleans, ete., R. Co., 6 Rob. 
(La.) 345, 347; Carey v. "German 


American Ins. Co., 84 Wis. 80, 86, 54 
NW 18, 36 AmSR’ 907, 20 LRA 267]. 
See Moss v. Williams, 152 Iowa 686, 
687, 133 NW °120. 


92. Bouvier L. D. [quot Goubeau 
v. New Orleans, etc., R. Co., 6 Rob. - 
(La.) 345, 347]. 


93. Bouvier L. D. [quot Goubeau 
v. New Orleans, ete., R. Co., supra; 
Carey v. German American Ins, Co., 
84 Wis. 80, 86, 54 NW 18, 36 AmSR 
907, 20 LRA 267 (giving quotation 
“by an officer’’)]. See Moss v. Wil- 
liams, 152 Iowa 686, 687, 133 NW 120. 


94 Bouvier L. D. [quot Goubeau 
v. New Orleans, etc., R. Co., 6 Rob. 
(La.) 345, 347]. 


95. Bouvier L. D. [quot The Sar- 
atoga, 9 Fed. 322, 326, 36 CCA 208 
(and adding: “or legal authority” to 
the quotation); Goubeau v. New Or- 
leans, etc., R. Co., 6 Rob. (La.) 345, 
347]. See Heessel v. Creston Nat. 
Bank, 205 Iowa 508, 218 NW 298, 300; 
Moss v. Williams, 152 Iowa 686, 687, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


erty sold according to law, to satisfy the judgment ;°° 
a levy;°’ an assertion of a title in the government ;° 
a taking possession of goods for the purpose of con- 
taking property by virtue of a 
and hence a mere lien has been held not to 


fiscating them;°? 
writ; 
constitute a seizure.” 


[§ 3] C. Special Maritime Sense.’ 
of marine insurance,‘ it is always to be understood 
as signifying’ the taking of a ship by the act of 
governments or other public authority for a viola- 
tion of the laws of trade,® or some rule or regulation 
instituted as a matter of municipal police,’ or in 


133 NW 120 (‘under attachment or 
execution, or other appropriate writ 
or order of a court’). 


fa] In construing statute [Code 
(1924) § 11721], providing preference 
for labor claims arising within cer- 
tain time before seizure of employer’s 
property, the court said: ‘Definition 
of ‘seizure’ as employed in the Code 
paragraph above quoted, includes the 
taking under execution.” Heessel v. 
Creston Nat. Bank, 205 Iowa 508, 218 
NW 298, 300. 


“Execution” see Executions § 1. 


96. Bouvier L. D. [quot Goubeau 
v. New Orleans, etc., R. Co., 6 Rob. 
(La.) 345, 347]. j 


97. Smith v. Rogers, 99 Mo. A. 252, 
259, 73 SW 248; Carey v. German 
American Ins. Co., 84 Wis. 80, 86, 54 
NW 18, 36 AmSR 907, 20 LRA 267. 
See Heessel v..Creston Nat. Bank, 205 
Iowa 508, 218 NW 298, 300. 


{a] “The first definition [of levy] 
is ‘seizure.’” Carey v. German Amer- 
ican Ins. Co., 84 Wis. 80, 86, 54 NW 
18, 36 AmSR 907, 20 LRA 267 [quot 
Bouvier L. D. (tit Levy)]. 


“Levy” 36 C. J. 1031. 


98. The Missouri, 17 F. Cas. No. 
9,652, 3 Ben, 508, 511 (construing rev- 
enue statute). 


99. Rodocanachi v. Elliott, L. R. 8 
CP. 649, 659. 


[a] Open taking of possession es- 
sential.—‘“‘To constitute a valid sei- 
zure there must be an open, visible, 
possession claimed and authority ex- 
ercised by the seizing officer.” Treas- 
ury Reg. (1915) art 909 [quot Dale 
v. Hartson, 289 Fed. 493, 495]. 


“Confiscate” 12 C. J. p 425. 
“Confiscation” 12 C. J. p 426. 


1. Smith v. Rogers, 99 Mo. A. 252, 
256, 73 SW 243. See Lambert v. Pow- 
ers, 36 Iowa 18, 20 (“the seizure upon 
the writ fixes the liability,” under 
garnishment statute). 


2. Brown v. U.S. Fidelity, etc., Co., 
70 W. Va. 613, 616, 74 SE 868. 


{a] In construing Civil Damage 
Act [Code (1906) c 32 § 26] providing 
that if a landlord’s property be 
“seized or taken’ for any fine, etc., 
by reason of his tenant’s unlawful 
acts, such landlord may recover dam- 
ages and costs, the court, after de- 
fining “lien,” said: ‘‘Certainly these 
definitions are no justification for the 
proposition that a mere lien thereon 
constitutes a seizure or taking of 
land.” Brown v. U.S. Fidelity, etc., 
Co., 70 W. Va. 613, 616, 74 SE 868. 


“Tien” see Liens §§ 1-9. 


3. Seizure of contraband see War 
[40 Cyc 347-350, 359, 360]. 


4 Greene v. Pacific Mut. Ins. Co., 
9 Allen (Mass.) 217, 222. See Marine 
Insurance §§ 286, 288, 316, 323, 429. 


5. Greene v. Pacific Mut. Ins. Co., 
9 Allen (Mass.) 217, 222. 


SEIZURE 


alent to 
In a contract 


ZUPOy ae 
feiture’’?§ 


6. Greene v. Pacific Mut. Ins. Co., 
9 Allen (Mass.) 217, 222 [quot Rob- 
inson Gold Min. Co. v. Alliance Ins. 
Co.; £1901])2. K. B. 919; 926): 


7. Greene v. Pacific Mut. Ins. Co., 
9 Allen (Mass.) 217, 222 [quot Robin- 
son Gold Min. Co. v. Alliance Ins. Co., 
[1901] 2 K. B. 919, 926]. See Black v. 
Marine Ins. Co., 1i Johns. on Yu) 28:7, 


292; .00hnSton. Vv. Here. 10,Q. B.D, 
432, 434. 
fa] ‘Seizure may, in general, be 


applicable to a taking or detention, 
for the violation of some municipal 
regulation.’”’ Black v. Marine Ins. Co., 
11 Johns. (N. Y.) 287, 292 [quot John- 
ston v. Hogg, 10 Q. B. D. 432, 434]. 


8. Greene v. Pacific Mut. Ins. Co., 
9 Allen (Mass.) 217, 222 [quot Robin- 
son Gold Min. Co, v. Alliance Ins, Co., 
[1901]-2, K. B: 919, 926], 


“War”? see War [40 Cyc 303-306]. 


9. Greene v. Pacific Mut. Ins. Co., 
9 Allen (Mass.) 217, 221. 


[a] “The exception of a loss by 
seizure does not include the risk of 
mutiny and the forcible taking of the 
ship from the control of the officers.” 
Greene v. Pacific Mut. Ins. Co., 9 Al- 
len (Mass.) 217, 220, 221. 


“Mutiny” 44 C. J. p 1500. 


10. Greene y. Pacific Mut. Ins. Co., 
9 Allen (Mass.) 217, 221. 


[a] “Cannot be applied to any bar- 
ratrous act of the master. He has 
by law possession and control of the 
ship. The same is true to a 
certain extent of the mariners. While 
in the discharge of their duty they 
have a qualified possession of the ves- 
sel. . . . If they violate their du- 
ty and disobey the master, displace 
him from command and assume entire 
control of the vessel, it is a breach of 
trust rather than a seizure,” Greene 
v. Pacific Mut. Ins. Co. 9 Allen 
(Mass.) 217, 221. 


“Barratrous” 7 C. J. p 924. 


“Barratry” in maritime law see 
Barratry § 1 text and note 9. See 
also Marine Insurance §§ 292-295; 


Shipping [36 Cyc 149 text and note 
Way), 


ly ei Parsons. Insiip oc4e, de hil- 
lips Ins. § 1108 [both quot ‘Johnston 
v. Hogg, 10 QB Ds 432i ep owl ais OQ: 
B. 343, 344]; Black v. Marine Ins. Co., 
11 Johns. (N. Y.) 287, 292. 


[a] Synonymous with “capture.”— 
Construing the word as used in an 
exception in a policy, the court said: 
“Where such [the general] meaning 
eannot be given to it consistent with 
the obvious sense and understanding 
of the parties it is no strained 
interpretation of the term ‘seizure’ to 
consider it as Synonymous with ‘cap- 
ture.’’”’ Black v. Marine Ins. Co., 11 
Johns. (N. Y.) 287, 292. 


{b] Distinguished from “capture.” 
—(1) “In the construction of this 
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consequence of an existing state of war;® it imports 
the taking possession of a ship or vessel by superior 
force, or by violence from without,? and not a bar- 
ratrous conversion of her by the officers and crew, 
or either of them;1° and it has been said to be equiv- 
“capture.’”}! 


[§ 4] D. In Phrases. 
ture and seizure,”?% 
structive seizure, 
“free from seizure,’’!* 
“seizure of property,’ 
property by ‘process of court,’”?° and 


“Actual seizure,”+? “eap- 
“ p er 9914 66 

capture or seizure, con- 
“free from capture and sei- 
“seizure and for- 
“ ‘seizure’ of 
“Seizure or 


15 


warranty [ ‘free from capture and sei- 


zure : it is observable that 
‘capture’ and ‘seizure’ do not mean 
the same thing.’’ Cory v. Burr, 8 App. 
Cas. 393, 405. -(2) “ ‘Seizure’ seems 


to be a larger term than ‘capture’ and 
goes beyond it and may reasonably 
be interpreted to embrace every act of 
taking forcible possession either by 
lawful authority or overpowering 
force.” Cory v. Burr, supra. See al- 
so Capture 9 C. J. p 1282 note 96 [ce]; 
Marine Insurance §§ 286-288. 


“Capture” 9 C. J. p 1282. 


12. See Actual 1C. J. p 1185 
and note 76. 


[a] Actual and constructive 
zure compared.—See 12 C. J. p 
note 18 [a]. 


13. Cory v. Burr, 8 App. Cas. 
39D; 39.6. 


[a] The words cannot be so nar- 
rowly construed as to exclude a sei- 
zure for attempted violation of reve- 
nue laws of foreign state. Cory v. 
Burr, 8 App. Cas. 393, 396. 


text 


sei- 
1306 


393, 


14. Cory v. Burr, 8 App. Cas. 393, 
397. 

15. See 12 C. J. p 1305. 

16. Cory v. Burr, 8 App. Cas. Bho 
403; Johnston vy. Hoge; 10°. EB. 


432, 434. See also Marine Phemeshe! 
§§ 286-288. 
17. Black v. Marine Ins. Co., 11 


JOHNS GN aes) ue Sua. 


18. The Saratoga, 9 Fed. 322, 329, 
36 CCA 208. 


“Forfeiture” see Fines, Forfeitures, 
and Penalties § 43. 


19. Webster v. Bennett, 
616, 226 NW 684. 


[a] The term is defined as “a tak- 
ing of such property into possession, 
exercising dominion or control over it, 
excluding others from its possession.’ 
Webster v. Bennett, 247 Mich. 616, 226 
NW 684 [cit Cyc]. 


[b] Writ of garnishment held not 
“civil process requiring . . . the 
seizure of property.” Webster v. 
Bennett, 247 Mich. 616, 226 NW 684. 


“Garnishment”’ § 1. 


20. Moss. v. Williams, 
686, 687, 188 NW 120. 


{a] “As ordinarily understood by 
lawyers [the text phrase] has refer- 
ence to the taking possession thereof 
by an officer under attachment or ex- 
ecution, or other appropriate writ or 
order of a court.” Moss v. Williams, 
152 Iowa 686, 687, 1833 NW 120. 


[b] Held not to apply to the pos- 
session taken by an administrator of 
an estate under letters issued to him. 
Moss v. Williams, 152 Iowa 686, 687, 
133 NW 120. 


247 Mich. 


152 Iowa 
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forfeiture.’’?1 


SELECT.” 


derivation or to its universal 


by preference from among others :? 
particular part or number from a 
word is said to imply choice;*? to 
of one out of more than one3;*? and 
equivalent to “appoint;”°? but it 
from “accept,’?* and “provide.”?® 


In Indian Treaties,*® with reference to allotments 


ote hie tte) 9 Fed, 322, 
36 CCA 208 


_ 22. ‘See SB atsction post, and cross 
references thereunder. 


23. Beecher v. Baldy, 7 Mich. 488, 
HOS: 


24. Webster D. [quot 
Pac. RB, Co. v. Warnes, 2 N. D. 310; 367, 
51 NW 386; Kimball vy. Salisbury, 19 
Utah 161, 171, 56 P 973 (giving this as 
definition of ‘“‘selected’’)]; Beecher v. 
Baldy, 7 Mich. 488, 503; Petersburg 
School Dist. v. Peterson, 14 N. D. 344, 
348, 103 NW 756. See Cook vy. South 
ibankweOComre. Ol oll. . 115, Ooi aeeVvalS 
liams v. Watkins,-93 Okl. 112, 114, 219 
P 643; Com. v. Norfolk School Bd., 
109 Va. 346, 351, 63 SE 1081. 


[a] “When we select we choose.” 
—Cook v. South Park Comrs., 61 Ill. 
TVS; PLS 


{[b] Act of selecting.—‘“We may 
say the act of selecting is an act of 
choosing, and presupposes an inten- 
tion formed in the mind, based upon 
reason, to do or not to do a thing, and 
has for its object some definite re- 
sult.” Williams v. Watkins, 93 Okl. 
feel 4 eo E643, 


“Choose” 11 C. J. p 759. 


332, | 


Northern 


25. Webster D. [quot Northern 
Pac. R. Co. v. Barnes, 2 N. D.810, 367, 
51 NW 386; Kimball v. Salisbury, 


19 Utah 161, 171, 56 P 9738 (giving this 
as definition of “selected’’) J. 


26. Webster D. [quot Northern 
Pace Rn. Oo. Vv. Barnes; 2. IN. OD! 310, 
367; 51 NW 386]; Beecher v. Baldy, 7 
Mich. 488, 503. ‘ 


27. Webster D. [quot Northern 
Pac. R. Co. v. Barnes, 2 N. D. 310, 367, 
51 NW 386]; Cole v. Green, 21 I1l. 
104, 105; Beecher v. Baldy, 7 Mich. 
488, 503; Petersburg School Dist. v. 
Peterson, 14 N. D. 344, 348, 108 NW 
756. See Com. v. Norfolk School Bd; 
109 Va. 346, 351, 63 SH 1081. 


“pick’? 48 C. J. p 1178. 
‘28. Cole v. Green, 21 Il]. 104, 105. 


{a] Presupposes part of whole.— 
“One may take the whole but he can- 
not,select the whole.” Cole v. Green, 
21 Ill. 104, 105. 


29. Webster D. [quot Northern 
Pac) BR. Co. Ww Barnes; .2 0 N..D., 310, 
367, 51 NW 386; Kimball v. Salisbury, 
19 Utah 18ST he 174, 56 P 973 (giving this 
as definition of “‘selected’’)]; Beecher 
vy. Baldy, 7 Mich. 488, 508. 


30. Beecher v. Baldy, supra. 


[a] As part only.—‘‘There oan be 
no selection where there is nothing 
left.”” Cole v. Green, 21 Ill. 104, 105. 


31. Cook v. South Park Comrs., 61 
AQ Ss Sas aa UES) 


[a] “he term implies choice.”— 
Cook v. South Park Comrs., 61 Ill. 
his 2s 


A word which, whether we look to its 
use,”? 
choose,?* and take from a number;7° to cull;”° to 
pick out?? or take from among a number ;” 


SEIZURE—SELECTION 


7 


of, and homesteads in, Indian lands,37 the word has: 


means to Be oat a 
mission.*' 


8 to take Phrases: 
® to take some 
greater.*° The | gelected,”42 and 


signify a choice 
sometimes to be 
is distinguished 


“Choice” 11 C. J. p 758. 


22. Petersburg School Dist. v. Pe- 
terson, 14 N. D. 344, 348, 103 NW 756. 


33. Peo. v. Fitzsimmons, 68 N. Y. 
514, 519. 


[a] Used by a city mayor in ap- 
pointing a person to an office, it is 
said to be equivalent to “appoint.” 
Peo. v. Fitzsimmons, 68 ‘ 514, 
eos 


“Appoint” 4 C. J. p 1402. 


34. See McMillan v. Heaps, 
Nebr. 535, 537, 123 NW 1041. 


[a] “Accept” not synonymous.— 
“The words ‘selected’ and ‘accepted’ 
are not synonymous.” Hence allega- 
tion that defendant “selected”’ certain 
cattle sold held not to constitute alle- 
gation of delivery and acceptance 
within statute of frauds. McMillan 
Vom teat $5, Nebri 535, 537,, L228 INW, 


“Accept” 1 C. J. p 377. 


35. Com. v. Norfolk School Bd., 109 
Va. 346, 350, 68 SE 1081. 


[a] “fo provide” not synonymous. 
—In construing statutory provisions 
[Code (1904) §§ 1466. 1538] governing 
the selecting and providing of school 
furniture by state board and city 
boards of education respectively the 
court said: “The authority given the 
city school boards by sub-section 10 
of § 1538, as amended, ‘to provide’ 
school furniture, does not necessarily 
carry with it the right ‘to select’ the 
school furniture which they were au- 
thorized to provide. . The terms 
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‘to select’ and ‘to Prove’, are not 
synonymous.’ Co Vv. Norfolk 
scat Bd., 109 Vai "346, 350, 63 SE 
1081. 


“Provide” 50 C. J. p 828. 


36. Cherokee Allotment Agreement, 
July 1, 1902, § 6; Choctaw-Chickasaw 


Supplemental Agreement, July 1, 
1902, 6. 
37. See Indians §§ 70-72. 


38. Cherokee Allotment Agreement, 
July 1, 1902, § 6; Choctaw-Chickasaw 
Supplemental Agreement, July 1, 1902, 


§ 6 [both quot Millet v. Bilby, 110 
Okly 241, 244) 237° P3859) (eit ane foll 
Bruner v. Wolfe, 110 OR]. 1267, 2568; 


237 P 864)]. 


{a] Text of treaty definition.— 
“The word ‘select’ and its various 
modifications, as applied to allot- 
ments angl homesteads, shall be held 
to mean e formal applieation at the 
Land Office to be established by the 
Dawes Commission for the Cherokee 
Nation for particular tracts of land.” 
Cherokee Allotment Agreement, Jtly 
1, 1902, § 6. To same effect Bruner 
v. Wolfe, 110: ‘OK. 267,258, 237 .P 
See Millet v. Bilby, 110 Okl. 241, 244, 

37 P 859 (both referring to the 
Goce Allotment Agreement and 


set apart,”*° “selected as aforesaid, yt also 


been defined as meaning the formal application at: 
the land office to be established by the proper Com- 


“Selected and returned,”’®® “select and 


“Tury 
“to be selected.’’4? 


SELECTI JUDICES. In Roman law, judges who 
were selected very much like our juries.** 


SELECTION.*° 


mine between two or more.*? 


Choice;*® the power to deter- 


The word imphes a 


the Choctaw-Chickasaw Supplemental 
Agreement). 

39. Halsey v. San Francisco Su- 
per. Ct., 152°Cal. 71, 86, 91 P 987 (with 
reference to grand jurors). 

40. State v. Haggard, 1 Humphr. 
(Tenn.) 390, 392. 

[a] The phrase “means the taking 
one or more articles from other arti- 
cles of a like character.” State v. 
Haggard, 1 Humphr. (Tenn.) 389, 392. 


41. Cook v. South Park Comrs., 61 
05 Fo ba see ne SEES 


42. State v. Mason, 


(Mo.) 33 SW 
(2d) 895, 897. 
288. 


See also Juries §§ 283-— 


43. 
508. 

44. Black L. D. [cit 3 Blackstone: 
Comm. p 366]. 


[a] “They were returned by the 
preetor, drawn by lot, subject to be 
challenged, and sworn.” Black L. D. 
[cit 3 Blackstone Comm. p 366]. 


45. Selection of: 

Allotment of land see Indians §§ 70— 
72. 

Grand Juries §§ 31-39. 

Homesteads §§ 64-73, 418-422. 


Juries §§ 216, 217, 226-233, 259-261, 
283-288, 300. 


Officer: 
In general see Officers §§ 63-84. 


Of municipality see Municipal Cor- 
porations §§ 982-1015. 


Property under mortgage see Chattel 
Mortgages §§ 838-85. 
Public land: 
For school purposes see Public 
Lands §§ 171-178. 


Granted in aid of railroad see Pub-. 
lic Lands § 317. 

In lieu of land in forest reservation 
see Woods and Forests [40 Cyc 
2797, 2798]. 

School furniture and appliances see 

Schools and Sehool Districts § 498. 

Teachers see Schools and School Dis-’ 
tricts § 287 et seq. 
Textbooks see Schooks and School 

Districts § 1071 et seq. 


46. Peo. v. Mosher, 
68, 72, 61 NYS 452. 


“Choice” 11 C. J. p 758. 


47. Peo. v. Mosher, 46 App. Div. 
68, 72, 61 NYS 452. 


[a] Alternative required.—‘No 
Onis or selection can be made when 


Beecher v. Baldy, 7 Mich. 488, 


45 App. Div. 


there is no alternative; ‘Hobson’s 
choice’ was no Selection.” Peo. v., 
aigetion: 45 App. Div. 68, 72, 61 NYS 
452. 


[b] “Doctrine of selection or elec-' 
tion.”—Sparks v. Paris Deposit Bank, 


¥or later cases, developments and changes in the jaw see Annotations, same title and section number, 


SELECTION—SELF-DEFENSE 


greater amount from which the selection is to be 
made**® and it is distinguished from “election”*® or 
“option.” 


Referring to swamp lands,°! the word is said to 
apply more naturally to the action of the grantee in 
reporting to the land department the lands which 
he claims than to the action of the land officers in 
identifying what are and what are not such lands.®? 


SELECTMEN. The designation of certain mu- 
nicipal officers elected by towns.°* They have been 
held to be independent public officers, whose duties 
are prescribed by law,°* and not by the municipality 
which elects them.*® 


SELF. A being as having a personality;°® a per- 
son as a distinct individual;°* the word is united 
to certain personal pronouns and pronominal adjec- 
tives to express emphasis or distinction;°* and it is 
used as a prefix in many compounds,°® usually of 
obvious meaning.®° 


SELF-ACQUIRED. Acquired by one’s self.*1 


Self-acquired property. In the Hindu law, prop- 
erty which has been acquired by the copareener him- 
self without any detriment to the goods of the fath- 


115 Ky. 461, 467, 74 SW 185, 78 SW | north 


by Sanders and 
self, south by self and west by Huclid 
the court, after quoting the 


definitions borne in mind, it is impos- 


(57) C.5.) 107 


er or mother.®? 


SELF-ANCHORS. Anchors capable of self-ad- 
justment by having at all times free play, because 
not attached to their sockets, nor moving with the 
bottom section to which the sockets are attached.** 


SELF-CONTAINED. The expression has been 


said to mean self-sufficient.®+# 


Self-contained convertible car.°° One which some- 
where within it has the storage for the panels when 
removed from the sides, either by pushing them up 
or down or sidewise, or removing them from the 
sides entirely, so as to form the necessary open- 
ings.®® 

Self-contained flat. A flat which is a complete 
residence,®’ containing all that is reasonably neces- 
sary for the persons who reside there.®* 


SELF-CONTRADICTION.®® A real inconsisten- 
ey between the two assertions of a witness.7° 


SELF-DEFENSE."! The resistance of force, or 
seriously threatened force, actually impending or 
reasonably apparent, by force sufficient to repel the 


self, east by 65. “Car” 9 Gx J) p 1283: 


“Convertible car” see Semiconverti- 
ble Car post. 


66. O’Leary v. Utica, etc., R. Co., 


“With these 


171. See also Chattel Mortgages §§ 
83-85. avenue,” the E 
got: Beecher v. Baldy, 7 Mich. 488, text) éetnivions) Said: 
[a] Construing homestead provi- | the description of the property;” 


sion.—‘“‘The selection in question, 
therefore, necessarily implies a larger 
tract or a greater amount of real es- 
tate from which the selection is to be 


made.” Beecher v. Baldy, 7 Mich. 
488, 503. 

49. Beecher v. Baldy, 7 Mich. 488, 
503. 


“Election” 19 C. J. p 1257. 


50. Beecher v. Baldy, 7 Mich. 488, 
503. 


[a] Not mere “election” or ‘“op- 
tion.’”—“‘The term ‘selection’ has 
never, we think, been used to ex- 
press merely an election or option, 
whether to take anything or nothing; 
to insist upon, or to waive a right. 
Beecher v: Baldy, 7 Mich. 488, 503. 

“Option” 46 C. J. p 1122. 

51. See Public Lands §§ 264, 273. 

52. Michigan Land, etc., Co. v. 
Rust, 168 U. S. 589, 601, 18 SCt 208, 
42 L. ed. 591. . 

[a] Not apt as identification.— 
“The term ‘selection’ is not an apt 
word to describe the identification of 
certain lands according to evidence 
presented of their character.” Michi- 
gan Land, etc., Co. v. Rust, 168. 0S: 
589, 601, 18 SCt 208, 42 L. ed. 59, 

Bae blacks lua D. See generally 
Towns [38 Cyc 620-632]. 

54, Felch v. Weare, 69 N. H. 617, 
Glsee4beA., Sot er Beriy, Ve Bickford, 63 
N. H. 328, 330. 

55. Felch v. Weare, 69 N. H. 617, 
618, 45 A 591. 

56. Webster D. [quot Bell v. John- 
son, 207 Mo. 281, 286, 105 SW 1039]. 

57. Webster D. [quot Bell v. John- 
son, supra]. ; 

58. Bell v. Johnson, supra. 

[a] Meaningless without definite 
antecedent.—In an action to foreclose 
a lien of a special tax bill, where the 


etition described the land as: “A cer- 
fain lot of ground . bounded 


sible to tell to whom ‘self’ refers in 
and 
held the petition insufficient to give 
the trial court jurisdiction over the 
lot as described. Bell v. Johnson, 207 
Mo. 281, 105 SW 1039, 1040. 


59. See Self-acquired Property to 
Self-supporting Iron Wall post. 


60. Webster New Int. D. 
61. Webster New Int. D. 
[a] Said of property so acquired 


as not to become a part of some com- 
mon fund or stock, as that of the joint 
family in Windu law (where it in- 
cludes the gains derived from learn- 
ing, valor, or gifts, and earnings not 
closely dependent upon the _ joint- 
family stock), or, sometimes, that of 
the community property in the civil 
law. Webster New Int. D. 


62. Chettiar v. Chinnatambiar, L.| 


R. 9 Indian App. 128, 1388 [cit Mitak- 
shara, c 1 § 4 subd 2]. 


[a] Absence of ancestral property 
necessary.—‘According to all the 
texts of the Hindu law of which we 
are aware, tlre absence of paternal or 
maternal property or of any aid from 
jt is a necessary ingredient in the con- 
ception of self-acquired property. 
. . . We think it clearly erroneous 
to say that property inherited through 
a mother is self-acquired as between 
her son and grandson.’ Chettiar v. 
Chinnatambiar, L. R. 9 Indian App. 
128, 138. 

63. Cammeyer v. Newton, 94 U. S. 
225, 233, 24 L. ed. 72 [aff 4 F. Cas. No. 
2,345, 12 Blatchf. 122, 129]. 

[a] “Anchor” distinguished.—The 
text definition “sufficiently explains 
the difference between the word ‘an- 
chor’ as commonly used and ‘self 
anchors’ as used in the description of 
the patented apparatus.” Cammeyer 
v. Newton, 94 U. S. 225, 233, 24 L. ed. 
72. 

“Anchor” 2 C. J. p 1335. 


64. Darrall v. Whitaker, 92 L. J. K. 
B. 882, 885. 
“Sufficient” [37 Cyc 516]. 


139 Fed. 330, 333. 

67. Darrall v. Whitaker, 92 L. J. K. 
B. 882, 884. 

“Flat”? 26 €. J. p 740. 

“Residence” 54 C. J. pp 705, 706. 


€8. Darrall v. Whitaker, 92 L. J. 
K. B. 882, 884. 


[a] “It implies that the flat con- 
tains within itself provision for the 
living and sleeping of a man and his 
family.” Darrall v. Whitaker, 92 L. 
Je ke Ba So2s Sab. 


ib] Whether flat is self contained 
held not to,depend upon: (1) “Its 
having an outer door or bar.” Darrall 


VeqnyV initalcer. 92° iia Keris ss SOUE Sens 
(2) Or all the rooms being “within 
one outer door, or cut off from other 
parts of the house.” Dartrall =v 
Whitaker, 92 L. J. K. B. 882, 884. 


69. As affecting credibility, or giv- 
ing ground for impeachment see Wit- 
nesses [40 Cyc 2687-2764]. 


70. 2 Wigmore Ev. § 1040 [quot 
Holder! vo State, 11/9 \Tenny 7s 2119) 
104 SW 225]. See also Witnesses [40 
Cyc 2687 et seq]. 

[a] What constitutes.—‘“It is not 
a mere difference of statement that 
suffices; nor yet is an absolute op- 
positeness essential; it is an incon- 
sistency that is required [to amount 
to a self-contradiction]. This 
inconsistency is to be determined, not 
by individual words and _ phrases 
alone, but by the whole impression or 
effect of what has been said or done.” 
2 Wigmore Ev. § 1040 [quot Holder 
v. State, 119 Tenn. 178, 220, 104 SW 
225]. 

71. Self-defense: 


Assault and Battery §§ 31, 32, 85, 126, 
234-237, 337. 

Homicide §§ 22, 176-179, 205-258, 354, 
464-486, 580, 618-635, 718. 

Mayhem § 24 text and notes 19-24, § 
25 text and notes 54-58. 


Statement in as_ privileged com- 
munication see Libel and Slander § 
255. 
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actual or apparent danger, and no more.*? 
said that it may be divided into two general classes, 
perfect and imperfect right of self-de- 
is called 
tion.”74 It is the law of nature,’® or of necessity,‘® 
to which a party may have recourse under certain 
circumstances to prevent any reasonably apprehend- 
ed great personal injury which he may have reason- 
able grounds to believe is about to fall upon him.** 


to wit: 


fense.7®? Sometimes it 


SELF-DESTRUCTION."® 


SELF-DETERMINATION. When the term is 


used with reference to the exclusion from, or inclu- 


72. Springfield v. State, 96 Ala. 81, 
88, 11 S 250, 38 AmSR 85. 


[a] Thus it is self-defense, “where 
a man does some act on the ground 
that he is in actual or apparent ‘dan- 
gers) Martin: ve “Staite; 71) Lex, (Cr. 
521, 160 SW 968, 970. 


73. Reed v. State, 11 Tex. A. 511, 
517, 40 AmR 795 [quot Gray v. Phil- 
lips, 54 Tex. Civ. A. 148, 153, 117 SW 
870]. See also Homicide § 205 text 
and notes 30-38. 


{a] “A perfect right of self-de- 
fense can only obtain and avail where 
the party pleading it acted from ne- 
cessity, and was wholly free from 
wrong or blame in occasioning or pro- 
ducing the necessity which required 
his action.” Reed v. State, 11 Tex. 
A. 511, 517, 40 AmR 795 [quot Gray 
v. Phillips, 54 Tex. Civ. A. 148, 153, 
117 SW 870]. 


{b] Imperfect right.—“If, however, 
he was in the wrong - and on ac- 
count of his wrong was placed in a 
situation where it became necessary 
for him to defend himself against an 
attack made upon him which was su- 
perinduced or created by his own 
wrong, then the law justly limits his 
right of self-defense, an'd regulates it 
according to the magnitude of his 
own wrong. Sucha state of case may 
be said to illustrate and determine 
what in law would be denominated 
the imperfect right of self-defense.” 
Reed v. State, 11 Tex. A 511, 517, 40 
AmR 795 [quot Gray v. whillips, 54 
Mex Civ Ay | 148, 153) DLT Siw 870i, 


74, Courtney v. Kneib, 131 Mo, A. 
204, 110 SW 665, 667. 


“Self-preservation” post. 


75. 
204, 110 SW 665, 667; Gray v. Phillips, 
54 Tex. Civ. A. 148, 153, 117 SW 870; 
Reed v. State, 11 Tex. A. 511, 517, 40 
AmR 795. See Suell v. Derricott, 161 
Ala. 259, 49 S 895, 900, 23 LRANS 996, 
18 AnnCas 636; State v. Linville, 127 
Or. 565, 273 P 338, 342. 


[a] “ ‘Self-defense’ or ‘self-preser- 
vation’ in the first place, is truly said 
to be a law of nature which accom- 
panies a man from the cradle to the 
grave. He is born with the knowl- 
edge, and it goes with him through 
life, and he needs no lawyer or court 
to define it for him. It is a law 
of instinct which the lower animals 
possess to a greater or less degree.” 
Courtney v. Kneib, 131 Mo. A. 204, 110 
SW 665, 667. 


{b] “Justly called the primary law 
of nature, so it is not, neither can it 
be in fact, taken away by the law of 
society.” 2 Cooley Blackstone bk’ IIE 
ec 1p 44 [quot Reed v. State, 11 Tex. 
A. 511, 517, 40 AmR 795 (quot Gray 
v. Phillips, 54 Tex. Civ. A, 148, 153, 
117 SW 870)]. 


{c] “The right of self-defense is 


Courtney v. Kneib, 131 Mo. A. 


v. Smith, 


It is 


“self-preserva- 


SELF-DEFENSE—SELF-EX ECUTING | 


sion in, a new county, of certain territory, it means 
nothing more than the right of the majority of the 
residents therein to determine the fact, and not de- 
termination by each individual.*® 


SELF-EVIDENT.®° 
the idea of full proof ;*+ conviction.*? 


SELF-EXECUTING.* ; 
clauses giving effect to its provisions by operation 
of law upon the happening of a contemplated event 


A term employed to express 


Containing a clause or 


or contingency ;8* providing for its own execution.*® 


derived from nature.” State v. Lin- 
ville, 127 Or. 565, 273 P 338, 342. 


[d] Founded on law of nature.— 
“The right of self-defense .. . is 
founded on the law of nature, and is 
not one that can be superseded by any 
law of society.’’ Suell v. Derricott, 
161 Ala. 259, 49 S 895, 900, 283 LRANS 
996, 18 AnnCas 636. 


[e] Subordinated to rules of law. 
—‘But the right of self-defense, 
though inalienable, is and should to 
some extent be subordinated to the 
rules of law regulating its proper ex- 
ercise, and so the law has wisely pro- 
vided.’’ Reed v. State, 11 Tex. A. 511, 
517, 40 AmR 795 [quot Gray v. Phil- 
ate 54 Tex, Civ. A. 148, 153, 117 Sw 


“Law of nature” see Law § 3. 


76. State v. Maupin, 196 Mo. 164, 
93 SW 379, 383 (‘emphatically the law 
of necessity”); State v. Tooker, 188 
Mo. 438, 87 SW 487, 490; State v. Mil- 
73 S. C. 277, 282, 53 SH 426, 114 
AmSR 82. See State v. Linville, 127 

Nab sete ue Voss ota oS tatery. 
Doherty, 52 Or. 591, 595, 98 P. 152; 
State v. Remington, 50 Or. 99, 110, 
91° P 473; (State wv... McCann, 43 Or. 
155, 160, 72 P 137; State v. Smith, 43 
Gime FO sls al 12 Ones 


[a] Based on necessity.—(1) “The 
right of self-defense rests upon the 
broad foundation of necessity.’ State 
Ve ssmith~ 43) -Ore 109% 1055-71. Be S73. 
To same effect State v. Doherty, 52 
Or. 591, 595, 98 P 152 (‘founded on 
necessity, real or apparent’’); State 
v. Remington, 50 Or. 99, 110, 91 P 478; 
State v. McCann, 43 Or. 155, 160, 72 P 
137; State v. Morey, 25 Or. 241, 251, 
ZOU Siione DOL LawOoosN Cae av hieh! 18 
evidenced by a real or an apparent 
exhibition of force.” State v. Mc- 
Cann, 43sOrmnls5; lel, 22 Plsry State 
ASIOrs TOS weldiGne hls Pi S7ss 
(3) “But without such necessity the 
right to resort thereto does not exist.” 
State: viiSmith,) 43 7Or- e109 16.0 7 P 
973 [cit State v. McCann, 48 Or. 155, 
161, 72 P 137). (4) “The law of self- 
defense is founded in necessity. . & 
There must be some real or some ap- 
parent necessity for taking human 
life, the party must be actually in im- 
minent danger or he must believe he 
was in imminent danger.” State v. 
Miller, 73 S. C. 277, 282, 58 SE 426, 
114 AmSR 82, 


[b] “The whole thing of self-de- 
fense after all is summarized and em- 
braced in one word, necessity.” State 
v. Miller, 73 S. C. 277, 281, 538 SH 426, 
114 AmSR 82. 


Led “Necessity” distinguished.— 
“There is a distinction between ne- 
cessity and self-defense. It consists 
principally in the fact that, while 
self-defense excuses the repulse of a 
wrong, necessity justifies the inva- 
sion of a right.” State v. Linville, 
127) Or. 665,273) Pasesyeot2 Shelton! 


Self-executing judgment or order.°® 
no process is required in order to fully execute it;*? 


One where 


Wharton Cr. L. p 170 § 128]. 


“Law of necessity” see Law § 41 
note 61. 


77. State*v. Maupin, 196 Mo. 164, 
93 SW 379, 388; State v. Tooker, 188 
Mo. 438, 87 SW 487, 490. 


[a] “It is not necessary to this 
defense that the danger should have 
been real or actual, or that the dan- 
ger should have been impending and 
immediately about to fall.” State v. 
Tooker, 188 Mo. 438, 87 SW 487, 490. 


[b] It “can only be resorted to 
when the circumstances are such as 
to warrant a reasonable belief in the 
party assaulted that the killing is 
necessary for the preservation of his 
life or to protect his person from 
great bodily harm.” State v. Doherty, 
52 Or. 591, 595, 98 P 152 [cit Wharton 
Hom. § 225]. 


78. Self-destruction: 

In general see Life Insurance §§ 301-— 
307; Mutual Benefit Insurance §§ 
171-176; Self-Murder post. 

Presumption against see Evidence § 
35 text and notes 79-85. 

“Felo de se” 25 C. J. p 1011. 


“Suicide” synonymous see Suicide 
[387 Cye 518 text and note 2] 


79. State v. Moulton, 57 Mont. 414, 
oven" P 59. See also Counties §§ 


80. See Evident; Evidently 23 C. 
Tin DeLT4ay 
rons McWilliams v. Rodgers, 56 Ala. 


“Full proof” 27 CC: J. p 923. 

82. McWilliams v. Rodgers, 56 Ala. 
87-93. 

“Conviction” 13 C. J. p 905. 


83. Self-executing provisions of: 
Constitution see Constitutional Law 
§§ 106-144. 


Treaty see Treaties [38 Cyc 972, 973]. 


84. Webster New Int. D. 

85. Webster New Int. D. » 

86. Self-executing judgment or or- 
der: 


As affected by stay or supersedeas on 
appeal see Appeal and Hrror § 1448; 
Supersedeas [87 Cyc 598, 602]. 


Disregard of as contempt see Con- 
tempt § 19. 


“Judgment” see Judgments § 1. 


“Judgment” and “order” distin- 
guished see Judgments § 7. 


“Order” see Motions and Orders § 2. 


“Orders” distinguished and classi- 
fied see Motions and Orders §§ 6-13. 


87. Jayne v. Drorbaugh, 63 Iowa 
711, 17 NW 483, 4386. 
[a] “Generally . . . presuppos- 


For later cases, developments and changes in the law see Annotations, same title and section number, f 
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SELF-EX ECUTING—SELF-REGARDING 


one which has an intrinsic effect ;°8 
quires no act of a ministerial or other officer to put 
it into effeet,S® or which requires no further execu- 
tion than its own terms;®° ordinarily one which is 
injunetional and prohibitive or which adjudicates the 
title to property or fixes the status of a party.®? 


SELF-GOVERNMENT.?? 


succession of the currents.®® 
SELF-MURDER.?®* 


es that no act of the defeated party 
is required in order to render its 
fruits available to the successful par- 
ty.” Haddick v. Polk County Dist. 
Ct., 164 Iowa 417, 145 NW 9438, 944. 


88. Dulin v. Pacific Wood, etc., Co., 
98 Cal. 304, 33 P 123, 124. 


89. Allen v. Church, 101 Iowa 116, 
124, 70 NW 127 [quot Haddick v. Polk 
County Dist. Ct., 164 Iowa 417, 145 
NW 948, 944]. 


90. Walls v. Palmer, 64 Ind. 493, 
496 [quot Dulin v. Pacific Wood, etc., 
Co., 98 Cal. 304, 33 P 123, 124]. See 
Randles v. Randles, 67 Ind. 434, 439. 


[a] Held self-executing.—Randles 
v. Randles, 67 Ind. 434, 439; Walls v. 
Palmer, 64 Ind. 493, 496; Allen v. 
Church, 101 Iowa 116, 124, 70 NW 
127; Lindsay v. Clayton Dist. Ct., 
75 Iowa 509, 39 NW 817, 818; Jayne 
vy, Drorbaugh, 63 Iowa 711, 17 NW 
433, 436. 


{b] Held not self-execnting.—Fos- 
ter v. San Francisco Super. Ct., 115 
Cal. 279, 282, 47 P 58, 60; Haddick v. 
Polk County Dist. Ct., 164 Iowa 417, 
145 NW 943, 944. 


91. Haddick v. Polk County Dist. 
Ct., 164 Iowa 417, 145 NW 943, 944. 
See Dulin v. Pacific Wood, etc., Co., 
98 Cal, 304, 33 P 128, 124. 


[a] MIllustrations.—‘A judgment 
granting or dissolving an injunction, 
or determining the status of an indi- 
Vidwale os quieting title to a tract 
of land, setting aside the execution of 
a deed are instances of such judg- 
ments.” Dulin v. Pacific Wood, etc., 
Co;,/ 98 Cal. 304, 33 P 123; 124. 


92. See Government 28 C. J. p 749. 
ae also Local Government 28 C. J. p 
T51. 


“Jhocal self-government” 38 C. J. p 
130 note 84. 


( 

93. Lieber Civ. Lib. and Self-Goy. 
e 21 [quot Peo. v. Hurlbut, 24 Mich. 
44, 98, 9 AmR 1038]. 


94. Dayton Fan, etc., 
inghouse Electric, ete., Co., 
562, 568, 55 CCA 1390. 


fa] “Contracistinguished from ‘in- 
duction’ proper.”’—Dayton Fan, etc., 
Co. v. Westinghouse Electric, etc., Co., 
118 Fed. 562, 568, 55 CCA 390. 


“Induction” 31 C. J. pp 888-960. 


95. Dayton Fan, etc., Co. v. West- 
inghouse Electric, ete., Co., 118 Fed. 
562, 568, 55 CCA 390. 


96. See Life Insurance §§ 301-307; 
Mutual Benefit Insurance §§ 171-176; 
Suicide [37 Cyc 518, 519]. See also 
Felo de se 25 C. J. p 1011. 


Co, v. West- 
118 Fed. 


A phrase which is said 
to mean everything for the people and by the people, 
considered as the totality of organi¢ institutions, 
constantly evolving in their character as all organic 
life-is; but not a dictatorial multitude.®* 


SELF-INDUCTION AND RESISTANCE. 
terms are used, in electrical parlance, to signify 
means of hindering or delaying the current in cir- 
cuits,°* being properties utilized for producing the 


or which re- 


in & 
gin. 


self.® 
The 


SELF-POLLUTION.?®* 
to mean not only masturbation,®® or self-abuse;°? 
but to have a wider meaning,—the corruption of 
morals and the disgrace of human nature by an un- 
natural sexual gratification.+ 


SELF-PRESERVATION.? 
versal* instinct or law;° 
It has been termed the first law of nature; 
and is said to be equivalent to 


SELF-REGARDING. Having regard to one’s 


Self-regarding evidence. 
serves!® or disserves!! the party. This species of 
evidence is either self-serving which is generally not 
receivable,'* or self-disserving, which is invariably 


(57 C. J.J 109 


The term has been held 


A natural,’ or uni- 
of the most ancient orl- 


“self-defense.’’® 


Evidence which either 


receivable, as being an admission against the party 
offering it, and that either in court or out of court.!? 


“Self-destruction” compared and 
distinguished.—See Suicide [37 Cyc 
519 text and note 6]. 


“Suicide” synonymous.—See Suicide 
[37 Cye 518 text and note 2 


97. “Pollution” 49 C. J. p 1078. 
98. Young v. State, 194 Ind. 221, 
141 NE 309, 310. 


arg i 8 at et 39) C25) Del ssn 


99. oung v. State, 194 Ind. 221, 
141 NEL 309, 310 


1. Young v. State: 194 Ind. 221, 141 
NE 309, 311. 


{a] In Indiana statute.—[Burns 
St. Annot. (1914) § 2374], providing 
that whoever commits the crime 
against nature, or whoever entices, 
etc., any person to commit masturba- 
tion or self-pollution shall be deemed 
guilty of sodomy, being intended to 
strengthen the law prohibiting unnat- 
ural sexual practices, the meaning of 
the word held not to depend upon the 
common-law definition of ‘‘sodomy.” 
Young yv. State, 194 Ind. 221, 141 NE 


309, 311. See also Sodomy [36 Cyc 
501, 502]. 

[b] Includes “cunnilingus.”— 
Young v. State, 194 Ind. 221, 141 NE 
eg a1; eo*Cunnihngus’ 4 Cee D 
402. 


2. “Preservation” 49 C. J. p 1339. 
Presumption of see Evidence § 35. 


8: | “Wabash RK.’ Cor v.:De Tar, L41 
Fed. 932, 934, 73 CCA 166, 4 LRANS 
352. 


[a] “The natural instinct of ‘self- 
preservation’ generally prompts men 
to acts of care and caution when ap- 
proaching or in the presence of dan- 
ger.” Wabash R. Co. v. De Tar, 141 
Fed. 932, 934, 73 CCA 166, 4 LRANS 
352. 


4. Baltimore, etc., R. Co. v. Land- 
rigan, 191 U. S. 461, 474, 24 SCt 137, 
48 L. ed. 262. 


[a] None more universal.—‘‘We 
know of no more universal instinct 
than that of ‘self-preservation’—none 
that so insistently urges to care 
against injury. It has its motives to 
exercise in the fear of pain, maiming 
and death.” Baltimore, ete.,’R. Co. 
v. Landrigan, 191 U. S. 461, 474, 24 
SCt 137, 48 L. ed. 262. 


5. Del Ponte v. Societa Italiana, 
etc., 27 R. I. 1, 6, 60 A 237, 114 AmSR 
17, 70 LRA 188. 


[a] Universal in scope.—‘“It is the 
law under which we live, move, and 
have our being. It is a law govern- 
ing all persons, natural and artificial. 


High and low, rich and poor, wise and 
foolish, old and young, are subject 
to its inexorable sway. Obedience to 
it is rewarded, while disobedience to 
it is inevitably punished. Out of its 
observance arises the doctrine of the 
survival of the fittest. It is an attri- 
bute of all corporations, from the 
state itself down to the least of its 
creatures. Upon it depends the police 
power of the state, which, in its 
broadest acceptation, means the gen- 
eral, power of a government to pre- 
serve and promote public welfare by 
prohibiting all things hurtful to the 
comfort, safety, and welfare of so- 
ciety, and by establishing such rules 
as may be conducive of public bene- 
fit.” Del Ponte v. Societa Italiana, 
ete, 27 mR. Ty 1, 62 COA. 2308 2239240: 
114 AmSR 17, 70 LRA 188, 


6. Del Ponte v. Societa Italiana, 
ete.,.2.7, Re oT. .1,, 6; 602A..237, 4 Ama 
7, (On DaeReA 8 8% 


[a] “It antedates all constitutions 
and statutes made by man.” Del 
Ponte v. Societa Italiana, ete., 27 R. 


ae 6, 60 A 237, 114 AmSR 17, 70 LRA 

7. Del Ponte v. Societa Italiana, 
ete: 27 RT. 616 OAM 2ST aA mre 
Nk; 70 LRA 188.’ See Baltimore, etes, 
R. Co. v. Landrigan, 191 U. Ss. 461, 
474, 24 SCt 137, 48 L. ed. 262; Court- 
ack, Tena 131 Mo. A. 204, "110 SW 


fa] “Founded on a law of nature.” 
—Baltimore, etc., R. Co. v. Landrigan, 
ot Ane S. 461, 474, 24 SCt 137, 48 L. 
e 


[b] ‘“Truly paid to be a law of na- 
ture.”—Courtney v. Kneib, 131 Mo. A. 
204, 110 SW 665, 667 


“Law of nature” 36 Cc. J. p 959. 


8. See Courtney v. Kneib, 131 Mo. 
A. 204, 110 SW 665, 667. 


[a] “ ‘Self-defense’ or ‘self-preser- 
vation.’ ’—Courtney v. Kneib, 131 Mo. 
A. 204, 110 SW 665, 667. 


“Self-defense” ante. 
9. Century D. 


10. Black L. D. 

“Serve” post 

LL Blacks: Ds 

12. Black L. D. [cit Brown]. See 


Criminal Law § 1265; Evidence §§ 
193-208; Homicide § 440 text and 
BOKeH 28— 30, § 464 text and notes 74, 


“Self-serving”’ post p 110. 


13. Black L. D. [cit Brown]. 
Criminal Law §§ 1248-1255, 
Evidence §§ 209-222. 


See 
1278; 


. 


£10157 Cod) 


SELF-SERVING.** 


SELF-SUPPORTING. Supporting one’s self or 


itself.1° 


Phrase: “Self-supporting iron wall.’’?® 


[§ 1] A. In Present Tense—1. In Gen- 
The word as a verb in its present tense is used 


SEL 
eral. 


in the most ordinary transactions of life.*® 
a well defined meaning,!® a well known legal signifi- 
However, while the term has a strict and 
21 generally speaking, it has this 


cation.”° 
technical meaning, 


14. Self-serving: 


Acts see Criminal Law § 1265; 
dence § 199. 


Declarations see Criminal Law § 1265; 
Evidence §§ 193-208; Homicide § 
440 text and notes 28-30, § 464 text 
and notes 74, 75. 


Evidence see Self-Regarding ante. 
15. Webster New Int. D. 
16. Lane-Moore Lumber Co. v. 


Evi- 


Storm Lake, 151 Iowa 130, 140, 130 
NW 924, 928. 
[a] “An outer frame of timber or 


studding upon which is nailed a 
sheathing of corrugated iron” held not 
“self-supporting” within ordinance re- 
quiring walls of buildings within fire 
limits, if of iron, to be self-support- 
ing. Lane-Moore Lumber Co. v. 
Storm Lake, 151 Iowa 130, 130 NW 
924, 928. 


17. See generally Sales 55 C. J. p 
1; Vendor and Purchaser [39 Cyc 
1129]. 


18. State v. Peo, 17 Del. 525, 527, 
42 A 622. See Speckman v. Meyer, 
187. Ky. 687, 690, 220 SW 529; Hast- 
ern Shore Trust Co. v. Lockerman, 
148 Md. 628, 636, 129 A 915. 


[a] %he word is “in general use 
in the every day affairs of life and 
to be found in many instru- 
ments dealing with thy- sale and dis- 
position of property.’ Speckman vy. 
Meyer, 187 Ky. 687, 690, 220 SW 529 
(construing the word in conjunction 
with ‘‘dispose’’). 


[b] “Few words are more com- 
monly used in commercial transac- 
tions than ‘buy’ and ‘sell,’ and it has 
not been supposed that they amount- 
ed to any more than a simple descrip- 
tion of one of the commonest inci- 
dents of every day life.” Eastern 


Shore Trust Co. v. Lockerman, 148 
Md. 628, 636, 129 A 915. 

19. State v. Peo, 17 Del. 525, 527, 
42 A 622. 

20. Siegel v. Peo., 106 Ill. 89, 95 
[quot State v. Peo, 17 Del. 525, 527, 
42 A 622]. 

[a] Construing the word in lq- 
uor statute.——(1) The covrt, after 
making the text statement, added: 


“In the absence of anything to the 
contrary appearing in the statute, we 
must assume that it is here intended 
to have that signification. There is 
nothing exceptional in a sale that dis- 
tinguishes it from other contracts, 
as respects the concurrenee or com- 
ing together of the minds of the par- 
ties.” Siegel v. Peo., 106 Ill. 89, 95 
[quot State v. Peo, 17 Del. 525, 527, 
42 A 622]. (2) “We cannot construe 
the word ‘sell’ in such a statute to 
mean something different from its or- 
dinary legal import.’’ Siegel v. Peo., 
106 Ill. 89, 97 [quot State v. Peo, su- 
pra]. 


[b] signification 


Ordinary legal 


SELF-SERVING—SELL 


same meaning in ordinary and popular use.?? 
the correlative of “purchase,”?* and the opposite of 
The word may be applied or employed in 


SDubyan = 


It is 


a narrow, technical sense;?° or in a broader sense ;** 


It has 
a bargain;** to 


see infra § 3. 


21. Canadian Pace. R. Co. v.. Bur- 
nett, 5 Man. 395, 432. But see Speck- 
man v. Meyer, 187 Ky. 687, 690, 220 
SW 529 (‘no technical meaning’’). 
See also infra § 10 


22. Canadian Pac. R. Co. v. Bur- 
pe 5 Man. 395, 432. See also infra 
§rid. : 


23. See Canadian Pac. 
Burnett, 5 Man. 395, 419. 


“Purchase” 51 C. J. p. 95. 


24. Stormouth D. [quot Canadian 
con R.1 Co: vie Burnett) 2b Man 395; 
421]. 


PRBuay 9Cyl. 
25. See cases infra § 3. 
26. See cases infra § 2. 


27. International Signal Co. v. 
Marconi Wireless Tel. Co., 89 N. J. 
Eq. 319, 320, 104 A 378; Pacific Ex- 
port Co. v. North Pac. Lumber Co., 
46 Or. 194, 203, 80 P 105. See Speck- 
man v. Meyer, 187 Ky. 687, 690, 220 
SW 529. 


[a] “Its meaning may be restrict- 
ed or enlarged to carry out the in- 
tention of the parties.’”’ Speckman v. 
Meyer, 187 Ky. 687, 690, 220 SW 529. 


[b] “Often used interchangeably 
as indicating: (1) A present sale.” 
Pacifie Export Co. v. North Pac. Lum- 
ber Co:, 46 Or. 194, 203,.80 P 105. (2) 
“A technical sale.’ International Sig- 
nal Co. v. Marconi Wireless Tel. Co., 
89 N. J. Eq. 319, 324, 104 A 378 (‘used 
indiscriminately”). See also infra § 
11 note 87. (3) And ‘a contract to 
sell.” International Signal Co. v. 
Marconi Wireless Tel. Co., supra; Pa- 
cific Export Co. v. North Pac. Lum- 
ber Co., supra. 


28. Brown v. Gilpin, 75) Kan. 7-73, 
782, 90 P 267 [quot Adams v. Carlton, 
oi an 546, 549,.95 P 390]. 


ss v. Morrimac Wiener Cos 
123 Paine 6938, 704, 92 S 823. 


[a] Held sufficient to constitute 
assignment of contract.—Ross v. Mor- 
gene Sats Co., 129 Miss. 698, 704, 

823. 


[b] “Sells” instead of “assigns.”— 
“The proposition . that the use 
of the word ‘sells’ instead of ‘assigns’ 
is insufficient to pass an interest in 
the contract we think is without mer- 
it, because the two words for all 
practical purposes in the contract 
mean the same thing.’”’ Ross v. Mor- 
rimaec Veneer Co., 129 Miss. 693, 704, 
92 S 823. 


“Assign” 5 C. J. p 826. 


“Assign” distinguished see infra § 3 
note 82. 


30. Webster D. [quot McDuffie v. 
State, 19 Ga.’ A. 39, 40, 90 SE 740; 
State v. Miller, 318 "Mo. 581, 300 SW 
TGD per uede Canadian Pac. R. Co. v. 
Burnett, 5 Man. 395, 421]. But see 


Re CO we 


and that it may be used in either sense is settled.2? 


[§ 2] 2. Common or Popular Signification. In 
common parlance,** the term has been defined vari- 
ously as meaning to assign;?® to barter;*°® to close 


exchange;*? to have traffic 22 to 


make,** to negotiate,*®> or arrange for®® a sale; to 


Westfall v. Ellis, 141 Minn. 377, 381, 
170 NW 339; J. I. Case Threshing 
Mach. Co. v. Loomis, 31 N. D. 27, 33, 
153 NW 479. 


“Barter” 7 C. J. p:931. 
“Barter” distinguished see infra § 3. 


31. Duffy ‘v. Hobson, 40 Cal. 240, 
244, 6 AmR 617 [quot Buandrup v. 
Britten, 11 N. Ds 376, 380, 92 NW 
453]. 


“Bargain” 7 C. J. p 19. 


“Close” 11 C. J. p 918 text and notes 
28-30. 


32. Webster D. [quot Canadian 
Pac. R..Co. v. Burnett, 5 Man. 395, 
421]; McDuffie v. State, 19 Ga. A. 39, 
40, 90 SE 740; State v. Watson, 65 Mo. 
115, 119. -See Mansfield v. District 
Agricultural Assoc. No. 6, 154 Cal. 
145, 147, 97 P 150. See also Exchange 
OL Eropertyassy is 


[a] “xchange” equivalent.—State 
v. Watson, 65 Mo. 115,:'119. 


“Exchange” distinguished see Ex- 
change of Property § 1. 


“Exchange” 23 C. J. p 181. 


[b] Construed in penal statute.— 
“The word ‘sell,’ in section 722 of the 
Penal Code of 1910 (which makes it a 
misdemeanor for one to sell or in- 
cumber personal property held by him 
under a conditional purchase and sale, 

B ‘when such selling or incumber- 
ing the property tends to the injury 
of the vendor’) is to be construed in 
its broad sense, and therefore in- 
cludes what is commonly known as 
barter and exchange.” McDuffie v. 
State, 19 Ga, A. 39, 40, 90 SE 740. 


33. Stormouth D. [quot Canatian 
rose R. Co. v. Burnett, 5 Man. 395, 


“Traffic” [38 Cyc 934]. 


34. Brown v. Gilpin, 75 Kan. 773, 
782, 90 P 267 [quot Adams v. Carlton, 
77 Kan. 546, 549, 95 P 390]. 


“Make” 38 C. J. p 340. 


35. Brown v. Gilpin, 75 Kan. 773, 
782, 90 P 267 [quot Adams v. Carl. 
ton, 77 Kan. 546, 549, 95 P 390]; Resky 
vie Meyer, OSGING dis Ibe LOS, L725 119 VA 
97; Freeman v. Van Wagenen, 90" IN; 
Tce 358,361, 101 A 55; Lindley Vv. 
Bae 54 'N. J. Kq. 418, 423, 384 A 1073, 


{a] Usually means “no more than 
to negotiate a sale by finding a pur- 
chaser upon satisfactory terms.’ 
Lindley v. Keim, 54 N. J. Eq. 418, 423, 
34 A L073 [quot Freeman y. | Van 
Wagenen, 90 N. J. L. 358, 361, 101 A 
55 (quot Resky v. Meyer, 98 N. SEs 
LOS, LT 2edOCAY O77: 


“Negotiate” 45 C. J. p 1374. 


36. Brown vy. Gilpin, 75 Kan. 773, 
782, 90 P 267 [quot Adams v. Carlton, 
77 Kan. 546, 549, 95 P 390]. 


“Arrange” 5 C. J. p 373. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a a ee as ae 


a 


offer to sell;37 to vend.38 


sales.*# 
it convey the idea of “steal.’’4% 


[§ 3] 8. Legal Signification. 


37. Luke v. Livingston, 9 Ga. A. 
116, 118, 70 SE 596. 


{a] “Relating to the sale of prop- 
erty not then in existence . . the 
word ‘sell’ will be construed to mean 
‘offer to sell.” Luke v. Livingston, 9 
Ga. A. 116, 118, 70 SH 596. 


“Offer” 46,C. J. p, 908. 


38. Worcester D. [quot Canadian 
Pac. R. Co. v. Burnett, 5 Man. 395, 
412]. 

“VFend” [39 Cyc.1127]. 


{a] “Courts have never hesitated 
to give the word a broader signifi- 


cance.” Mansfield v. District Agricul- 
pees Assoc., 154 Cal. 145, 147, 97 P 
20. 

39. Mansfield v. District Agricul- 


tural, Assoc., 154 Cal. 145,;:147,,97 .P 
150; McDuffie v. State, 19 Ga. A. 39, 
40, 90 SE 740; State v. Miller, 318 Mo. 
581, 300 SW 765, 767; International 
Signal Co. v. Marconi Wireless Tel. 
Co.,,89 N. J. Eq. 319, 324, 104 A 878; 
Lambert v. Rowe, [1914] 1 K. B. 38, 
Peer itex -Vo. Wright, so. Ont. 14. "237, 
242, 8 OntWN 56, 24 CanCrCas 321. 
But see infra § 3 notes 85-93. 


40. Pletts v. Campbell, [1895] 2 Q. 
B.. 229; 282 [quot pete v. Rowe, 
[1914] 1 K. B. 38, 46; Rex v. Wright, 
Do LON, Eno 2a ly ee 8 OntWN 56, 24 
CanCrCas 321]: 


[a] In construing statutes.—(1) 
In Markets and Fair Clauses Act 1847 
- [10 & 11 Vict. c 14 § 13], the word 
is “not to be construed with reference 
to the niceties of the law of contract 
of sale, but is to be understood 
in a popular. sense.’ Lambert v. 
Rowe, [1914] 1 K. B. 38, 44... (2) In 
the Ontario License .Act, [R. S..O. 
(1914) ¢@ 215 § 155] “the, word 
is . . . used in the popular sense 
and not in the strict technical sense.’ 
Rex v. Wright, 33 Ont. L. 237, 242, 8 | 
OntWN 56, 24 CanCrCas 391, | See 
also cases supra § 2. 


{b] Satisfied by agreement to sell. 
—‘‘It is going too far to say that the 
word ‘sell’ must necessarily mean a 
sale in the legal sense; it may be 
satisfied by an agreement to. Sell.” 
Pletts v. Campbell, [1895] 2 Q. B. 229, 
232 [quot Lambert v. Rowe, tot 4] 
1K. B. 38, 46; Rex v. Wright, 33 Ont. 
ite ae ly 24i, 8 OntWN 56, 24 Gahorcas 
321]. 


41. International Signal Co, Vv. 
Marconi Wireless Tel. Co., 89 N. J. Eq. 
319, 320, 104 A 378; Pacific Export 
Co. v. North Pac. Lumber Co., 46 Or. 
194, 203, 80 P 105. See also Sales § 5. 


{a] As meaning “contracted to 
sell.’—‘“‘There are, of course, well de- 
fined cases in which it means ‘con- 
tracted to sell,’ and others may occur 


where, from the context or extrinsic f 


circumstances, it will be found neces- 
sary to give it this meaning. But this 
is not the primary or accurate mean- 
ing of the word.” Canadian Pac. R. 
Co. v. Burnett, 5 Man, 395, 432. 


[b] , “Its. popular meaning . 
clearly 
tract to sell, and to convey or trans- 
fer the thing sold.” Hemstreet _ Y, 
Burdick, 90 Ill. 444, 449. 


“Contract to sell” see Sales §. 5. 


It does not convey the 
idea that delivery has been made or title passed ;?° 
but it has been construed as including an agree- 
ment*® or a contract to sell,4! including an executory 
contract for sale,*? a trade,** and the soliciting of 
It does not inelude giving away;*° nor can 


The 


embraces the power to con- ' 


SELL 


are 


[S7eGr Jal LU 


tions,*” in its chief current,*® or ordinary sense,*? 
To convey ;°° to deliver,®! dispose of,°? or part 
with®® for some equivalent in money;°* to deliver 
something for a price, usually in money; 
pose of in return for something,®® especially for. 
money;°* to exchange for money ;°* to give or trans- 


55 


to dis-, 


fer to for a price;°® to give up or hand over [some- 


legal defini- 


42. Canadian Pac. R..Co. v. Burnett, 
5. Man. 395, 418 


“Executory contract to sell’ 
Sales § 6 text and notes 49-62. 


see 


43. State v. Miller, 318 Mo. 581, 300 
SW 765, 767. But see supra § 3 note 2. 
44. See Schultz v. Ford, 133 Iowa 


402, 405, 109 NW 614. 


[a] “Among traveling salemen, 
commercial travelers, and those who 
employ such’ representatives, the 
words ‘sale,’ ‘sell’ and ‘sold’ have ac- 
quired a meaning that includes the 
soliciting of sales that the employer 
is willing to accept or which he does 
accept and fill; [but] the mean- 
ing of the words used é was a 
question for the jury.” Schultz v. 
Ford, 133 Iowa 402, 405, 109 NW 614 
(holding erroneous instruction which 
took this issue from jury). 


“Solicit” [36 Cyc 510]. 


45. Myrick v. Williamson, 190 Ala. 
485, 493, 67 S 278. 


[a] Power given by a will to tes- 
tator’s wife, in effect made trustee, 
to “sell” the property, held not to au- 
thorize her to give it away. Myrick 
v. Williamson, 190 Ala. 485, 493, 67 
Ses 

46. Grand v. Baer sus: 12% Cal. 
61, 54 P 389. 


[a] 
action for slander, where the words 
complained of were 
the plaintiff] continues to sell [mean- 
ing to steal].my hogs,’’ etec., the court 
said: 
word 


58, 


‘sell, regarded in its :ordinary 
meaning, does not carry with it the 
impression conveyed by the word 
‘steal.’’” Grand v. Dreyfus, :122.Cal. 
58, 60, 61, 54 P 389. 


47. State v. Miller, 318 Mo: 581, 300 
SW 765, 767. 


48: Rex >v: ‘People’s Wine, etc., 
Brokers, 10 Alta. L. 535, 537, 35 Dom 
LR 115,'28 CanCrCas 16, [1917] West 
Whkiy 14. 


49. U.S. v. Benedict, ‘280 Fed. 76, 
80. 

50. Hlle v. Young, 24 N. J. L. 775, 
779; Oklahoma Natural Gasoline Co. 


v. Anglo-Texas Oil Co., 129 Okl. 177, 


264 P 169, 172, 


[a] Synonymous with “convey.”-— 
Elle v. Young, 24 N. J. L. 775, 779. 


[b] En corporate resolution.—“The 
word ‘sell,’ when used by directors to 
a president and secretary of an em- 
barrassed corporation with reference 
to its property, means not only to sell, 
but to convey.’ Oklahoma Natural 
Gasoline Co. v. Anglo-Texas Oil Co 
129 Okl. 177, 264 P 169, 172. 


“Convey” 13 C. J. p $93. 


51. Worcester D. [quot Canadian 
Pac. R. Co. v. Burnett, 5 Mah. 395, 
431]; State v. Watson, 65 Mo. 115, 
119. ; 

[a]. “Deliver” “equivalent.—State 


y. Watson, 65 Mo. 115, 119. 
“Deliver” 18 C. J. p 476. 


52. Worcester 'D. .[quot Canadian 
Pac. COM. Burnett, 5 Man. 395, 
421]. .,See Rutledge v. Crampton,;: 159, 


In reversing a qadeanent! in an 


‘Sf he, [meaning. 


“Tt is beyond dispute that the 


v. People’s Wine, 


thing] to another for money,®°® or something that is 


Ala. 275, 43 S 822, 826; Speckman v. 
Meyer, 187 Ky. 687, 690, 220 SW 529; 
Crick’s Mst., 35 Pa. Super. 39, 44.° But! 
see Mansfield v. District Agricultural 
Assoc, 154 Cal. .145,. 47, (97 “2 150: 
Westfall v. Ellis, 141 Minn. 377, 381, 
170 NW: 339;. J. I: Case -Threshing 
Mach. ‘Co. v; Loomis, 31 N. D. 27, 33) 
153 NW 479. 


[a]. “Dispose” synonymous.—Rut- 
ledge v. Crampton, 150 Ala. 275, 43 S 
822, 826; Speckman v. Meyer, 187 Ky. 
687, 690,.220 SW 529. 


[b] “Dispose of” not synonymous. 
—(1) ‘‘The word ‘sell’ is not synony- 
mous with . ‘dispose of.’ It in- 
volves a money transaction.’ West- 
fall v. Ellis, 141 Minn. 377, 381, 170 
NW 339; J. I. Case Threshing Mach. 
Co. v. Loomis, 31. N. D. 27, 33, 153) NW 
479. (2) “It may not be said under 
the rule of ‘noscitur a sociis’ that to 
‘dispose of’ the property . . . means 
to sell it.””. Mansfield v. District Agri- 
cultural Assoc. No. 6, 154 Cal, 145, 147, 
97 P 150 (construing deed of trust 
whereunder certain realty might be 
sold or disposed of for stated pur- 
poses). 


[ce] “Dispose” © compared.—‘‘The 
word ‘dispose,’ although often used as 
synonymous with the word ‘sell,’ has 
in some cases been given a larger 
meaning.” Speckman v. Meyer, 187 
Ky. 687, 690, 220 SW 529. 


{d] Used in a will.—‘‘As the word 
‘sell’ approximates the meaning of the 
words ‘dispose of’ there would be no 
radical departure from the text by 
making the substitution.” Crick’s: 
Bst., 35 Pa. Super. 39, 44. 


“Dispose” 18 C. J.. p 1279. 


53. Worcester D. [quot Canadian 
Pac. R. Co. v.. Burnett, 5 Man. 395, 
421]. 


{a] Similar definition.—‘“To part 
with for an equivalent.” Stormouth: 
D. [quet, Canadian. Pac.: Riv Cows. 
Burnett, 5 Man. 395, 421]. 


“Part with” 46 C. J. p 1385. 
54. “Equivalent” 21 C. J. p 818. 
“Money” 40 C. J. p 1489.) 


55. Inre Troy, 43 R. 1. 279, 284, 111 
A..728. _, 


fen ASIOS Ji p 1344, 
Webster D. [quot State v. Mil- 


ee Sais Mo. 581, 300 SW 765, 767; 
Canadian Pac. 18s, Com va Burnett, 5 
Man.'395, 421]. ey 

57. Webster D. [quot Canadian 


Pac. R. Co. v. Burnett, supra]. 


[a] Similar definition.—‘‘To dis- 
pose of for something else, especially 
for money.” Imperial D. [quot Cana- 
dian Pac. R. Co. v. Burnett, 5 Man. 
395, 420)% 


58. Worcester D. [quot Canadian 
Pac. R. Co. v. Burnett, 5 Man. 895, 
412]. ; . 

59. Stormouth D. [quot Canadian, 


Pae. R. Co. v. Burnett, 5 Man. 395, 
421]. 


‘60. Murray New Png. D. [quot Rex’ 
etc., Brokers, 10: 
Alta. HE. 535, 537, 35 DomLR 116,. 28 


CanCrCas 16,. [19474 2 WestWkly 14]. 
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reckoned as money;*! to give up for a considera- 
tion;°? to part with the ownership of a thing to the 
to transfer,** for a 
valuable consideration;®* to transfer property®® for 
a consideration,®? or for a fixed®*® price in money 
or its equivalent,’° or from one to another in con- 
sideration of a price paid or agreed to be paid in 
to transfer to another, for an 
equivalent,’? or for a valuable consideration;** the 
title or the right to possess property;** transmuta- 
tion of property from one to another in considera- 
tion of some price or recompense in value.*® 
its narrow,’® technical sense,** or in what is some- 
times called its primary and proper,‘® its restrict- 


buyer for a compensation ;°%* 


current money ;*? 


61. Murray New Eng. D. [quot Rex 
v. People’s Wine, etc., Brokers, su- 
pra]. 

62. Imperial D.; Webster D. [both 


quot Canadian Pac. R. Co. v. Burnett, 
5 Man. 395, 420, 421]. 


“Consideration” 12 C. J. p 524. 


63: State v. Peo, 17 Del. 525, 527, 
42 A 622. 


“Compensation” 12 C. J. p 229. 


64. Imperial D. [quot Canadian 
Pack. Co.».v. Burnett, 5 Man.» 395, 
420]. 

“Transfer” [38 Cyc 940]. 


“Transfer” distinguished see infra 
§ 3 note 82. 


65. Howell v. State, 124 Ga. 698, 
700, 52 SE 649. 


“Valuable consideration” 
tracts § 150 et seq. 

66. Webster D. [quot State v. Mil- 
ler, 318 Mo. 581, 300 SW 765, 767]; 
U. S. v. Benedict, 280 Fed. 76, 80; 
Howell v. State, 124 Ga. 698, 699, 52 
SE 649; Com. v. Davis, 12 Bush (Ky.) 
240, 241; Barber Asphalt Pav. Co. v. 
St. Louis Cypress Co,, 121 La. 152, 162, 
46 S 193]. See Caldwell v. Bethell, 
PIO1SH ea KE B19, 242 


{a] “The word ‘sell’ includes some- 
thing more than the transfer of prop- 
erty by the licensee.” Caldwell v. 
Bethell, [1913] 1 K. B. 119, 124 (con- 
struing statute requiring selling in- 
toxicants by measure). 


see Con- 


67. Webster D. [quot State v. Mil- 
ler, 318 Mo. 581, 300 SW 765, 767]. 
68. U.S. v. Benedict, 280 Fed. 76, 


80. 

“Pixed” 26 C. J. p 647. 

69. U.S. v. Benedict, 280 Fed. 76, 
80; Barber Asphalt Pav. Co. v. St. 
Louis Cypress Co., 121 La. 152, 162, 
46 S 193. 


[a] “The expressions ‘to sell’ and 
‘to transfer property for a price in 
money’ are convertible.”—Barber As- 
phalt Pav. Co. v. St. Louis Cypress 
Conslaumuanitoc, 162; 46 S193: 


70. U.S. v. Benedict, 280 Fed. 76, 
80. 

71. Howell v. State, 124 Ga. 698, 
699, 52 SE 649; Com. v. Davis, 12 Bush 
(Ky.) 240, 241. 


“Current money” 17 C. J. p 409. 


72. Webster D. [quot Canadian 
Pac. R. Co. v. Burnett, 5 Man. 395, 
421]. 

[a] Similar definitions.—(1) ‘‘To 
transfer, as property or the exclusive 
right of possession, to another for an 
equivalent.”’ Imperial D. [quot Cana- 
dian Pac. R. Co. v. Burnett, 5 Man. 
395, 420). (2) “To transfer the ab- 
solute or general title to another for 
a price or a Sum of money.’ Webster 
D. [quot State v. Miller, 318 Mo. 581, 


SELL 


69 


In 


300 SW 765, 767]. 


73. Eastern Shore Trust Co. v. 
Lockerman, 148 Md. 628, 636, 129 A 
915. 


74. Eastern Shore Trust Co. v. 
Lockerman, supra. 


75. ‘Crick’s Hst., (35 Pa. Super: 39; 
44 [cit Blackstone Comm.]. 


76. International Signal Co. v. Mar- 


coni Wireless Tel. Co., 89 N. J. Eq. 
319, 323, 104 A 378. 

77. International Signal Co. v. 
Marconi Wireless Tel. Co., 89 N. J. 


Eq. 319, 324, 104 A 378. 


78. Canadian Pac. R, Co. v. Burnett, 
5 Man! 395, 425. 

79. State v. Miller, 318 Mo. 581, 
300 SW 765, 767. 

80. International Signal Co. v. 
Marconi Wireless Tel. Co., 89 N. J. 


Eq. 319, 320, 104 A 378. 


81. Germer v. Triple-State Natural 
Gas, ete., Co., 60 W. Va. 143, 168, 54 
SE 509. | 


82. Germer v. Triple-State Natural 
Gas, etec., Co., supra. 


83. Germer v. Triple-State Natural 
Gas, etc., Co., supra. 


[a] “ ‘Transfer’ or ‘assign’ are ap- 
plicable to choses in action, rights 
and privileges, rather than tangible 
property.” Germer Vv. Triple-State 
Natural Gas, ete., Co., 60 W. Va. 143, 
168, 54 SE 509. 


84. Germer v. Triple-State Natural 
Gas, etc., Co., 60 W. Va. 143, 168, 54 
SE 509. See Taylor v. Burns, 203 U. 
S,..120,, 27) ‘SCt.40, 42, 52°.) ed. 116, 
See also Sales § 23. 


fa] The word “is more apt in de- 
scribing the passing of title of per- 
sonal than of real property. Not that 
this is decisive, for not infrequently 
it is held to manifest an intent to con- 
vey the title to the property named, 
whether real or personal.” Taylor v. 
Burns, 203 U. S.:120, 27 SCt 40, 42, 51 
L. ed. 116. 


[b] “Its technical use in English 
law in reference to sale of goods, is 
only a perpetuation of the original 
simple meaning of the word.” Cana- 
dian Pac. R. Co. v. Burnett, 5 Man. 
895, 421. 


85. Hemstreet v. 
444, 449. 


[a] “Applied to personal property, 
there is no doubt it embraces the de- 
livery as well as the bargain for the 
VU OY C cami bia de v. Burdick, 90 Ill. 
444, é 


[b] “In regard to real estate.—(1) 
The word ‘sell,’ - implies the 
contract and its completion by con- 
veyance. All know that a sale of land 
is not complete until a conveyance is 
made to the purchaser.’’ Hemstreet 


Burdick, 90 I21. 


ed,?® or its strict legal sense,®° “self” is a technical 
term applicable to the alienation of tangible prop- 
erty,$! being distinguished, in such connection, from 
“assign,”S? and “transfer,”*®® and is especially ap- 
plicable to personal property.** 
tract and its completion ;** 
whole title to any estate disposed of is to be parted 
with,®® for an equivalent in money. 
idea of the passing of the property in the thing 
sold,88 or the right to convey,®® or the subordinate 
idea of a change of the property;°? 
sense it is said to require a transaction accompanied 
with delivery,?! or passing of title;°? 
is distinguished from “ineumber.’’?? 


It implies the con- 
it imports that the 


87 


It ineludes the 


and in this 


and hence it 
It indicates a 


v. Burdick, 90 Ill. 444, 449. (2) “We 
regard the word ‘sell,’ as used here, 
[in a power of attorney authorizing 
one to sell lands], as giving ample 
power to complete a sale by making a 
deed of conveyance to the purchaser.” 
Hemstreet v. Burdick, supra. 


[c] “Any difficulty in its applica- 
tion to lands has arisen from the ne- 
cessity of a formal transfer by livery 
or by writing to complete a title.” 
Canadian Pac. R. Co. v. Burnett, 5 
Man, 395, 421. 


86. Brown v. Van Duzee, 44 Vt. 
629, 5383. See Taylor v. Burns, 203 U. 
S. 120, 27 SCt 40, 42, 51 L. ed. 116 
(may “manifest an intent to convey 
the title to the property named’’); 
Boyer v. Allen, 76 Mo. 498, 500 [quot 
St. Louis Land, ete., Co. v. Fueller, 182 
Mo. 93, 109, 81 SW 414 (“the abso- 
lute estate’’)]. 


[a] Construing power to sell, giv- 
en to a widow under a will, the court 
said: “The estate she was empow- 
ered to sell was the absolute estate.” 
Boyer v. Allen, 76 Mo. 498, 500 [quot 
St. Louis Land, ete., Assoc. v. Fuel- 
ler, 182 Mo. 93, 109, 81 SW 414]. 


[b] In a statute, [Gen. St. (1863) 
p 396 § 39 cl 6], giving the probate 
court power to authorize the executor 
to sell part of the estate, the word is 
held to import that the whole title is 
to be parted with, and not that the 
estate is to be incumbered. Brown v. 
Van Duzee, 44 Vt. 529, 533. 


87. Brown v. Van Duzee, 44 Vt. 
529, 533. See supra this section notes 
54-61, 69-71. 

Ss... Canadian ~“Pacl R.” “Con Ww 
Burnett, 5 Man. 395, 425. 

[a] “ ‘Sale,’ ‘sell’ and ‘sold,’ in 


their primary and proper sense, in- 
clude the idea of the passing of the 
property in the thing sold.” Canadian 
reed R. Co. v. Burnett, 5 Man. 395, 
425. 


s9. St. Louis’ Land,- etc., Co... vy. 
Fueller, 182 Mo. 98, 109, 81 SW 414; 
Boyer v. Allen, 76 Mo. 498, 500. 


[a] “‘Yhe power to sell carried with 
it the right to convey.’ Boyer v. Al- 
len, 76 Mo. 498, 500 [quot St. Louis 
Land, ete., Assoc. v. Fueller, 182 Mo. 
93, 109, 81 SW 414]. 


90. Canadian Pac. R. Co. v. Burnett, 
5 Man, 395, 421. 


91. International Signal Co. v. 
Marconi Wireless Tel. Co., 89 N. J. 
Eq. 319, 320, 104 A 378. See also Sales 
§ 295 et seq. 


92. International Signal Co. v. 
Marconi Wireless Tel. Co., 89 N. J. Eq. 
319, 320, 104 A 378. 

93. Brown v. Van Duzee, 44 Vt. 
529, 534. See Smith v. Joyce, 116 Ark. 
61, 64, 171 SW 1183 (power ts mort- 
gage). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


present sale;°* and in this sense it does not prop- 
erly refer to a mere agreement to sell in futuro.?® 
It implies a consideration;®® and, while it may be 
used to include a disposition for any consideration,®? 
it ordinarily has reference to a money considera- 
tion®® and involves a money transaction;°® 
it is distinguished from “barter,”! and “trade.” 


[§ 4] 4. Special Significations in Particular Con- 
The word is ‘to be inter- 
preted according to the circumstances of the par- 
ticular case® so that it is sometimes said to have no 
peculiar significance which the court can declare as 


nections—a. In General. 


[a] Applied to estate, it does not 
import ‘‘that such estate is to be in- 
cumbered for money.’’ Brown v. Van 
Duzee, 44 Vt. 529, 534. 


{b] “To sell the whole estate and 
to incumber in that way [by granting 
a foot-pass over unsold portion] are 
very different things to do, and very 
different in effect.” Brown v. Van 
Duzee, 44 Vt. 529, 534. 


jo Seager or incumber”’ 20 C. J. p 


94. Pacific Export Co. v. North 
Pac. Lumber Co., 46 Or. 194, 203, 80 
P 105. But see Interstate Iron, etc., 
Co. v. Northwestern Bridge, etc., Co., 
278 Fed. 50, 54. 


{a] Subject-matter not in exist- 
ence.—‘‘When from the contract it- 
self it appears that these parties were 
dealing with reference to something 
which had no existence, and could 
therefore not be the subject of a pres- 
ent sale . the terms ‘buy’ and 
‘sell’ cannot in any event be given 
their significance as applied to things 
existent and capable of immediate 
sale and delivery.’ Interstate Iron, 
etc., Co. v. Northwestern Bridge, etc., 
Co., 278 Fed. 50, 54. 


95. Canadian Pac. R. Co. v. Bur- 
nett, 5 Man. 395, 421. But see cases 
supra § 2 notes 40-42. 


96. Morris v. U. S., 
679, 88 CCA 532; Germer 
State Natural Gas, etc., 
Va. 148, 169, 54 SE 509. 


[a] “Necessarily involves a price 
or consideration.”—Germer v. Triple- 
State Natural Gas, etc., Co., 60 W. Va. 
143, 169, 54 SE 509. 


{b] “fransfer or assign” compared 
as to consideration.—‘‘None of these 
terms, except the word ‘sell’ indicate 
what the nature of the consideration 
shall be. Neither assign nor transfer 
is broad enough in signification to cov- 
er the consideration. A trans- 
fer or assignment may be made in 
pursuance of a gift as well as of a 
sale. They are more limited than the 
word ‘sell’ which necessarily involves 
a price or consideration.” Germer vy. 
Triple-State Natural Gas, etc., Co., 
60 W. Va. 1438, 169, 54 SE 509. 


97. State v. Miller, 318 Mo. 581, 300 
SW 765, 767. See Rex v. Registrar 
of Titles, 20 Austr. C. L. R. 379, 385. 


{a] Perhaps inaccurate use.—‘It 
is suggested that it is inaccurate to 
use the word ‘sell’ to denote an agree- 
ment made for any other than a pe- 
cuniary consideration. Perhaps so, 
but the meaning is plain enough.” 
Rex v. Registrar of Titles, 20 Austr. 
Cre Rive 19,0000. 


{[b] Money or its equivalent.— 
Brown v. Van Duzee, 44 Vt. 529, 533. 


98. Mansfield vy. District Agricul- 
tural Assoc., 154 Cal. 145, 147, 97 P 


161 Fed. 672, 
v. Triple- 
Cos, (6.0) Wi 


150. See Culver v. Uthe, riety 20 
655, 659, 10 SCt 415, 33 L. ed. 776 
(construing word “sold’”’); Germer v. 


[57 C. J.—8] 


SELL 


plied.® 


henee 


Triple-State Natural Gas, etc., Co., 60 
W. Va. 148, 169, 54 SE 509. See also 
cases supra § ay But see cases supra 
§ 3 notes 62-67, 97. 


{a] “In transactions touching per- 
sonal property usually has reference 
to a pecuniary or money considera- 


tion.” Mansfield v. District Agricul- 
tural vASsoe., 1154 Cal. L45;.L4ie one te 
150. 

[b] Money-price a _ requisite.— 


“That a power to sell does not author- 
ize a sale for anything but money is 
elementary law.” Germer v. Triple- 
State Natural Gas, etc., Co., 60 W. Va. 
143, 169, 54 SE 509. 


99. Westfall v. Ellis, 141 Minn. 
Ringe soles 10, NW S395) odin ts Case 
eee Mach. Co. v. Loomis, 31 


. D. 27, 33, 153 NW 479. See Lindow 
. Cohn, 5 Cal. A. 388, 390, 90 P 485; 


Taylor, ete., Organ Co. v. Starkey, 
59 N. H. 142, 1438. 
[a] “In the absence of evidence to 


the contrary ‘to sell’ means to Sell 
for cash.” Lindow vy. Cohn, 5 Cal. A. 
388, 390, 90 P 485; Taylor, etc., Or- 


gan Co. v. Starkey, 59 N. H. 142, 143. 
1. Westfall v. Ellis, 141 Minn. 377, 


381, 170 NW 339; J. I. Case Thresh- 
ing Mach. Co. v. Loomis, 31 N. D. 27, 
Senlps INWi 479%" an res Troy,43 Re 


I. 279, 284, 111 A 723. See Germer 
v. Triple-State Natural Gas, etc., Co., 


60 W. Va. 143, 168, 169, 54 SE 509. 
But see supra § 2 note 30. 
fa] “Barter” distinguished, since 


it ‘‘does not convey the notion of pur- 
chase by the Dare. of money.” In 
rewTroy, 43)... Lin279, 284157 CA 235 


{[b] “Barter” hor synonymous.— 
“The word ‘sell’ is not synonymous 
with ‘barter’. It involves a 


money transaction.” Westfall v. El- 
lis; 141 Minny, 377, 381, 170 NW 3393 
Jie Te Case Threshing Mach. Co. v. 
Loomis, 31 N. D. 27, 33, 153 NW _ 479. 


2. State v. Miller, 318 Mo. 581, 300 
SW 765, 767. See Germer v. Triple- 
State Natural Gas, etc., Co., 60 W. Va, 
148, 169, 54 SE 509. 
§ 2 note 43. 


“Trade” [38 Cyc 672]. 


8. Brown v. Gilpin, 75 Kan. 
GS2r 90 26 1. 


773, 
See Interstate Iron, 


etc., Co. v. Northwestern Bridge, etc., 
Co., 278 Fed. 50, 54; Pacific Export 
Co. v. North Pac. Lumber Co., 46 Or. 
194, 203, 80 P 105; Canadian Pac. R. 
Co. v; Burnett, 5 Man, 395, 432. 

[a] In construing contracts, (1) 
“the employment of the terms ‘buy’ 


and ‘sell’ express a conclusion which 
must be controlled by the particular 
things contracted for.” Interstate 
Iron, ete., Co. v. Northwestern Bridge, 
etc., Co., 278 Fed. 50, 54 (where sub- 
ject-matter of contract was not in 
existence but had to be manufac- 
tured). (2) Construing a contract for 
the transfer of a dredge under stated 
conditions wherein the word “sell” 
was employed, the court said: “It 
must here be read in the light of all 


But see supra 
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a matter of law;* and it is said to vary in meaning 
according to the different contexts in which it 1s 
used® or the different connections in which it is ap- 


[§ 5] b. In Connection with Money. Applied to 
money, such as coin or bank notes’ particularly coun- 
terfeit bills or coins and forged instruments, or other 
tokens of value,* the word may mean to pass. 


[§ 6] c. In Invidious Sense. To accept a price or 
reward for,® as for a breach of duty, trust, or the 
like;!° to betray’ for a reward; to make a mat- 


the other stipulations of the con- 
tract.” Pacific Export Co. v. North 
Eee ae Co., 46 Or. 194, 2038, 80 
SOs 


4 Pacific Export Co. v. North Pac. 
Lumber Co., 46 Or. 194, 203, 80 P 105. 


[a] Question of fact.—In constru- 
ing a contract transferring a dredge, 
under construction, and the contracts 
for its employment, wherein the word 
“sell” was used, the court after say- 
ing that the meanings of the word 
depended upon the other stipulations 
of the contract added: ‘Being whol- 
ly a matter of fact, it was for the 
jury to say what the contract was. 
The word ‘sell,’ therefore, has no 
peculiar significance which the court 
could declare as a matter of law un- 
der the conditions present.” Pacific 
Export Co. v. North Pac. Lumber Co., 
46 Or: 194, 203, 80 P 105. 


5. Humphries v. Smith, 5 Ga. A. 
340, 342, 63 SE 248. See Speckman v. 
Meyer, 187 Ky. 687, 690, 220 SW 529. 


[a] Sense gathered from context. 
—‘‘The sense, however, in which it is 
employed is usually to be gathered 
from the context and the purpose of 
its use.” Speckman v. Meyer, 187 Ky. 
687, 690,.220 SW 529. 


6 See cases infra §§ 5-7. 


In agency and brokerage transac- 
tions see Agency §§ 229-279, 353, 358— 
360, 370-380, 387, 397-— 400, 435-442 
Brokers §§ 24-30, 85-105, 122-126. 


_ In connection with liquor see Intox- 
icating Liquors §§ 43-53, 71-75, 181— 


191, 199-203, 209-233, 296, 302-306, 
AS 467-475, 485, 509-521, 544, 


7. State v. Watson, 65 Mo. 115, 119 
[quot State v. Harroun, 199 Mo. 519; 
526, 98 SW 467]. 


fa] “Khe. . ordinary 7.7. 
sense of the word ‘pass’, as applied 
to coin or bank notes, . Seas 
equally expressed by the word ‘sell.’ ” 
State v. Watson, 65 Mo. 115, 119 [quot 
State v. Harroun, 199 Mo. 519, 526, 98 
SW 467]. 


[b] “Selling . . . a bank bill or 
a piece of money is, in common par- 
lance, passing the bill or money.’ 
State v. Watson, 65 Mo. 115, 119 [quot 
State v. Harroun, 199 Mo. 519, 526, 98 
SW 467]. 


nase See State v. Watson, 65 Mo. 115, 


9. Imperial D.; Webster D. [both 
quot Canadian Pac. R. Co. v. Burnett, 


5 Man. 395, 420, 421]. 

10. Imperial D. [quot Canadian 
Pac. R. Co. v. Burnett, 5 Man, 395, 
420]. 

ll. Imperial D. [quot Canadian 
Pac. R. Co. v. Burnett, 5 Man. 395, 
421). 

12. Stormouth D. [quot Canadian 
Pac. R. Co. v. Burnett, 5 Man. 395, 


421). 
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ter of bargain and sale of ;1* or to take a bribe for.** 


[§ 7] 5. In Phrases.. “Did sell, barter and 
trade,”!5 “grant, bargain and sell,”1® “offer to 
sell,”!* “sell and convey,”!* “sell and dispose of,”?!° 
“sell and dispose of, or assign,’’?® “sell and fur- 
nish,”?! “sell and lease,”?? “sell and negotiate,”?* 
“sell and transfer,’’?4 “sell any property,”?*® “sell, 
barter, exchange or give away,””° “sell, barter or 
loan,’”?? “sell, barter or ‘offer,”?* “sell, convey and 


13. Imperial D.; Webster D. [both 
quot Canadian Pac. R. Co. v. Burnett, 
5 Man. 395, 420, 421]. 


[a] In proceeding against attorney 
for stating: in political speech, that 
seats on Supreme court are a matter 
of barter, and were bought and sold, 
he was held subject to disciplinary 
measures, since the word as there 
used signifies a corrupt transaction. 
Unenemlroy, oe D271 Oo 264-0 1A! 
123. = 


14. Imperial D. 
Pac. R. Co. v. Burnett, 5 Man. 
421]. 


“Bribe” see Bribery § 1 text and 
notes 14, 15. 


15. State v. Miller, 318 Mo. 581,300 
SW 765, 767. 


{a] In passing on an information 
charging ‘“‘that the defendant ‘did sell, 
barter, and trade’ three pints of moon- 
shine for an automobile tire,’ the 
court said: “That requires a defini- 
tion of ‘sell’ to determine whether the 
words ‘barter and trade’ “ mere- 
ly describe the manner. of selling.” 


[quot Canadian 
395; 


State v. Miller, 318 Mo. 581, 300 SW 
COon Ot 

16. See 28 C. J. p 822. 

‘17. Reg. v. Norm, (Alta.) 36 Can 
CrCas 140, [1922] 1 WoetwWiis 350. 

18. Smith v. Joyce, 116 Ark.’ 61, 


64, 171 SW 1183; Hawxhurst v. Rath- 
geb, 119 Cal. 531, oi Bier el (ie 
AmSR 142; Mora v. Murphy, 83 Cal. 
12, 14, 23 P 63; Sibley v. Bullis, 40 
Iowa 429, 430; Cooper v. Curtiss; 30 
Me. 488, 490; Sibley v. Spring, 12 Me. 
460, 461, 28 AmD 191; Stump v. War- 
field, 104 Ma. Sau 541, 65 A 346, 118 
AmSR 434, 10 AnnCas. 249; Tyson Vv. 
Latrobe, 42, Ma. So UDO eh Ss EL OULS 
Land, etc., Assoc. ‘v. ’Fueller, 182 Mo. 
Nese 106, gi SW 414; Cooper v. Coop- 
er, 56 Nd: Hq. 48, 55, 38 A 198; Rex 
v. Régistrar of :Titles, 20 Austr. C, 
L.: R. 397, 403. 


[a] “These . . . are the ordi- 
nary technical words used for the 
transaction of transferring land for 
purchase money.’ Rex v. Registrar 
Of Ditles;.20 Austr? Ci LR’ 379, 39/7. 


[b] Phrase imports fee.—‘‘'When 
applied to real estate, [the terms] 
mean, in the absence of appropriate 
expressions in the instrument itself 
limiting and restricting such general 
acceptance of the meaning of such 
terms, a conveyance in fee. St. Louis 
‘Land, ete., Assoc. v. Fueller, 182 Mo. 
93, 106, 81 SW 414 [quot Smith y. 
Joyce, 116 Ark. 61, 64, 171 SW 1183]. 


[ec] Does not include to mortgage. 
—‘‘As a general rule, a power to sell 
and convey does not confer a power to 
mortgage.’ Smith v. Joyce, 116 Ark. 
Cle 64 UL SWeslls3c) wiyson “Vv. Gal= 
trobe, 42 Md. 325, 337 [quot Stump vy. 
Warfield, 104 Ma. 530, 541,/65 A 346, 
118° AmSR 434,-10 AnnCas 249 (both 
cases cit 2 Perry Trusts § 768) ]. 


19. Phelps v. Harris, 101 U. S. 370, 
381, 25 L. ed. 855; Rutledge v. Cramp- 
ton, 150 Ala. 275, 48 S 822, 826; Mans- 
field. v. District’ Agricultural Assoc. 
Now 6,154 Cal. 145, 148,.97 P 150; 


Loveland v. Clark, 11 Colo. 265, 268, 
18°P 544; McDuffie v. State, 19 Ga. 
A. 39, 40, 90 SE 740; Stump v. War- 


field, 104 Md. 530, 541, 65 A 346, 118 
AmSR 434, 10 AnnCas 249; Edwards 
vi" Harmers’ Mire /Ins.; “ete. ‘Co:,. 21 


Wend. (N. Y.) 467, 495; Jackson v. 
Silvernail, 15 Johns. (N. Y.) 278, 280; 
Killmer Paint, etc., Co. v. Davenport- 


Bethell Co., 186, OK1...252,°256, 277. P 
653, 638 ALR .997; Gernert v. Albert, 
160 Pa: 95, 96,28 A576; Carr, Peti- 


tioner, 16 R..1...645, 647, 19. A 145, 27 
AmSR 1773. 


[a] With or without qualifying 
words.—(1) “The words . with 
qualification by associated words or 
other restrictive provisions, will be 
construed to grant the power to sell 


only.” Killmer -Paint, ete.,. Co. v. 
Davenport-Bethell Co., 136 Okl. 252, 
256, 27/0 .PuOd da Oo AudLL 99 aCe)! Ut 


where used . - without qualifica- 
RICIay 4 *S the words have been held 
to extend to barter or exchange as 
well as to dispose of by sale.” Kill- 
mer Paint; etc., Co. v. Davenport- 
Bethell Co., supra. 


20. Jackson v. Silvernail, 15 Johns. 
(N.. Y.) 278, 280. 


2ile Creelsv. Ue S:; 
6911. 


22. Rex v. Registrar of Titles, 20 
Austrs CPi RR. si795 400. 


23. Taylor v. Burns, 203 U. S. 120, 
27 SCt 40, 42, OL. ed. 116. 


24. ‘Hawxhurst v. Rathgeb, 119 
Cal. 531, 533, 51 P’ 846, 63 AmSR 142; 
Clopton v. Abee, (Tex. Civ. A.) 158 
SW 180, 182. 


25. Mansfield v. District Agricul- 
tural Assoc. No. 6, 154 Cal. 145, 148, 


21 F. (2d) 690, 


97 P 150; Hughes v. Washington, 12 
Ill. 84, 88. 

260 Ut S.ve= we Fuey Moy, 253 Fed. 
213,216; 


27. Com. v. Abbott, 147 Ky. 
687, 145 SW 3873 


28. Reg. v. ieee (Alta.) 36 Can 
CrCas 140, [1922] 1 WestWkly 350. 
See Rex v. People’s Wine, ete., Bro- 
kers, 10 Alta. L. 535, 538, 53 DomLR 
il}, 28 (CanCrCas) 16, [1917] 2: West 
Wkly 14 (“sell or barter or offer’). 


686, 


29. Green v. Rock Hill, 149 S. C. 
234, 147 SE 346, 349. 

[a] Grant of power in the text 
words, with reference to municipal 


water works, held to confer authority 
to lease such property. Green v. 
hee Hill, Té2 S. C. 234, 147 SH 346, 
9 

30. St. Louis Land, ete., Assoc. v. 
een et T82) Mor 938; 0b, 108) 8 Sw 


31. 
291. 


[a] Used in Harrison Narcotic Act. 


Bethea v. U. S., 1.F. (2d) 290, 


—(1) “We see no reason for giving 
the verbs. ‘sell, deal in, or give 
away’ any narrow construction. They 


are in themselves general and com- 
prehensive.” Bethea v. U. S.;"1 F. 
(2d)' 290, 291. (2) “The “words 
held to include an employee in a drug 


dispose of,”*° “sell, convey, mortgage. or otherwise 
encumber, 20 “sell, deal in, or give away,”®? “sell, 
exchange ‘and deliver, Ue Sells exchange and dispose 
ob yes “sell for at the pit’s mouth, Th “sell his prop- 
erty, 35 “sell in the principal’s name,’?26 “sell, loan 
or give,”®? “sell or barter for valuable considera- 
tion,’ 738 “sell or buy property,’®® “sell or deal in 
tickets,”*° “sell or dispose,”’41 “Sell or dispose of as 


store, who, not acting within the 
scope of his employment, sold nar- 
cotic drugs to a customer; as a person 
who “sells” or ‘deals in’ such drugs, 
within the meaning of Harrison Nar- 
cotic Act, » as amended by Act 
Febr. 24, 1919 [USCA ’ tit 26 §§ 211, 
691-695, 704]. Bethea v. U. S., supra. 
See also Poisons §§ 43, 44. 


82. State v.’ Watson, 65 Mo. 115, 
122. See State v. Harroun, 199° Mo. 
519, 526, 98 SW 467. 


[a] May be equivalent to “pass, 
utter and publish.”—In holding suffi- 
cient an indictment for passing a 
forged draft, wherein the text phrase 
was used, the court said: ‘We do not 
mean to say that the words ‘pass, ut- 
ter and publish’ and the words ‘sell, 
exchange and deliver? may be used in- 
terchangeably, but that where the lat- 
ter wor ds are used in connection with 
acts charged which clearly constitute 
the offense imputed by the former 
words, the indictment is sufficient.” 
State v. Watson, 65 Mo..115, 122. 


33. Falk yv. Dashiell, 62 Tex. 642, 
649, 50 AmR 542, 


34. Clifton v. Gerrard, 1 B. & P. 
524, 525, 126 Reprint 1045 ESS 
lease of colliery). 


35. Schaefer v. Millar, 6 Sask. L. 
ae 11 DomLR 417, 421, 23 WestLR. 


36. Golden vy. Claudel, 85.Kan. 465, 
467, 118 P..77. See also Agency §§ 
229-255; Brokers ,§§ 24-33. 

[a] The phrase “implies the con- 
clusion, in his name, of the agreement 


Ss AstOuUpe negotiated. ” Golden v. 
Claudel, 85 Kan,, 465, 467, 118 Pe Gils 


27. SOs v. Dayis, 12 Bush G0 
240, 241 
[a] “Give” compared and ‘distin 


guished.—Com. v. Davis, 12 Bush 
Cae 240, 241 (construing liquor stat- 
ute). 


38. Howell v. State, 124 Ga. 698, 
699, 52 SE 649. 


[a] Words “for valuable considera- 
tion” held surplusage.—Howell v. 
State, 124 Ga. 698, 699, 52 SE 649. 


39. Myrick v. Williamson, 190 Ala. 
485, 492, 67 S 278, 
40. State v. Ray, 109 N. C. 736, 738, 


14 SE 83, 14 LRA 529. 


[a] “These words imply not sim- 
ply the sale of a single such ticket 
as a person may have or obtain not 
of purpose to sell the same, but the 
practice or business of selling such 
tickets fer others, or buying and 
selling them as is ordinarily done 
by ‘ticket dealers or ticket brokers.’ ” 
State v..Ray, 109 N. C..736, 738, 14 SE 
83, 14 LRA 529. Sée also Scalper 
ante; Ticket Speculator [88 Cyc 303]. 


“Ticket” [38 Cyc 302]. 


41. Speckman v. Meyer, 187 Ky. 
687, 690, 220 SW 529. 


{a] In construing the phrase in a 
will, the court said: (1) “In arriving 
at the meaning of these words, we 
should and will be controlled by Bie 


For later cases, developments and changes in the law See Annotations, same title and section number, 


they shall think best,’*? 


furnishes.’’52 


[§ 8] B. Selling—1. As a Participial Adjective, 


“selling” is sometimes used.°3 


Selling race. 


common usage, because they have no 
technical meaning, are in general use 
in the every day affairs of life and are 
to be found in many instruments 
dealing with the sale and disposition 
of property, both real and personal.” 
Speckman v. Meyer, 187 Ky. 687, 690, 
220 SW 529. (2) “Accordingly a pro- 
hibition upon the power to ‘sell or dis- 
pose’ of, might mean that the prop- 
erty should not be sold or mortgaged, 
or exchanged, or encumbered in any 
way, while a grant of the right to 
‘sell or dispose’ of might confer au- 
thority not only to sell, but to trade, 
exchange or mortgage.” Speckman 
v. Meyer, supra. 


42. Elle v. Young, 24 N. J. L. 775, 
R79) 87. 


43. Potter County v. C. C. Slaugh- 
ter Cattle Co., (Tex. Commn. A.) 254 
SW 775, 777 (where it is said: ‘‘The 
county’s power ‘to sell or dispose of 
its lands’ does not include the power 
to make a contract confcrring . 
an exclusive option to purchase 
lands at any future time’). 


44. Canadian Pac. R. 
Burnett, 5 Man. 395, 412. 


its 


Cola avs 


45. State v. Peo, 17 Del. 525; 526, 
42 A 622. 
46. State v. Wahl, 137 Mo. A. 651, 


119 SW 453, 454, 


47. Thompson v. Davison, [1916] 1 
Kees 9L7, 926, 


48. Smith v. Joyce, 116 Ark. 61, 64, 
171 SW 1183. See Stump v. Warfield, 
104 Md. 530, 65 A 346, 118 AmSR 434, 
10 AnnCas 249; Tyson v. Latrobe, 42 
Md. 325, 337. 


[a] Does not include mortgage.— 
“A trust with power to sell out and 
out will not authorize a mortgage.” 
Smith v. Joyce, 116 Ark. 61, 64, 171 
SW 1183. To same effect Tyson v. 
Latrobe, 42 Md. 325, 337 [quot Stump 
v. Warfield, 104 Md. 530, 541, 65 A 
346, 118 AmSR 434, 10 AnnCas 249 
(both cases cit 2 Perry Trusts § 768)]. 


49. See Gaming § 124. 


50. State v. Ray, 109 N. C. 736, 738, 
14 SE 83, 14 LRA 529. See also Scalp- 
er ante. 


[a] The words “imply, in business 
parlance, the business of selling or 
puying and selling such tickets, they 
imply not particulars . but a 
multiplicity of such sales in the sense 
of a business.” State v. Ray, 109 N. 
C. 736, 738, 14 SE 83, 14 LRA 529. 


‘[b] The phrase “does not extend 
to the simple sale of a ticket an in- 
dividual may happen to have that he 
cannot use.” State v. Ray, 109 N. 
C. 736, 738, 14 SE 83, 14 LRA 529. 


51. Germer v. Triple-State Natural 


“sell or dispose of its 
lands,”#* “sell or dispose of, or assign,”*+ “sell or 
give away,’*® “sell or retail,”’*® “sell or supply,”47 
“Sell out and out,’’t® “sell short,”’*® “sell tickets,”°° 
and “sell, transfer or assign;’’>! also “sells, vends or 


One in which the owner of. every 
horse entered in the race as a contestant places a 
price on it before the race takes place, and, when ‘the 
race is over, the winning horse is sold at auction at 
not less than the price previously fixed.®* 


Selling value’> may mean “actual value,” and in 
a measure be synonymous with “market value.’’>® 


Other phrases: “Selling agent’’®’? and “selling com- 


SELL 


mittee.’’>8 


used.°® 


Selling for future delivery. 


(57 C.J.) 115 


[§ 9] 2. As Participial Noun, “selling” may be 


A phrase that has a 


well-defined meaning on the board of trade and in 


the business world, and means that the seller has 
any day during some specified month in the future 


in which to make such delivery.®° 


ceipts.°? 


Gas, etc., Co., 60 W. Va. 143, 165, 54 
SE 509. 
$2. Morris v. U. S., 161 Hed: 672; 
679, 88 CCA 532 (as used in the Oleo- 
margarine Act of August 2, 1886, c 
0). 


¢ 


53. 
54. 
33. 


See cases infra notes 54-58. 
Applegate v. Berry, 8 Kyl 432, 


Horse races as gambling see Gam- 
iInsrs 137. 


55. St. Louis Steel Range Co. v. 
Kline-Drummond Mercantile Co., 120 
Mo. A. 438, 450, 96 SW 1040. 


{a] “The selling value of an ar- 
ticle is often equivalent to its actual 
value, and should be so regarded in 
the present case in order that plain- 
tiff may be reimbursed fully.” St. 
Louis Steel Range Co. v. Kline-Drum- 
mond Mercantile Co., 120 Mo. A. 438, 
450, 96 SW 1040. 


[b] Where defendant refused to 
accept stoves manufactured for him 
by plaintiff, it appearing that the 
stoves were of an unusual make, so 
that they had no market value, an 
instruction on the measure of dam- 
ages, authorizing the jury to award 
the plaintiff the difference between 
the contract price and the reasonable 
“selling value,” of the stoves left on 
plaintiff’s hands, was held not erro- 
neous. St. Louis Steel, Range Co. v. 
Kline-Drummond Mercantile Co., 120 
Mo, A. 438, 450, 96 SW 1040. 


“Actual value” 1 C. J. p 1186 note 
4, 


“Value” [39 Cyc 1117-1121]. 


As measure of damages see Dam, 
ages §§ 172, 197. 


56. St. Louis Steel Range Co. v. 
Kline-Drummond Mercantile Co., 120 
Mo. A. 438, 450, 96 SW 1040. 


[a] “Market value” compared.—In 
determining the measure of damages 
for breach of contract for goods to be 
manufactured by plaintiff for @efend- 
ant, where it was necessary to fix the 
value of goods unfinished in plamtift’s 
hands, the court said: “Plaintiff con- 
tends that this [value] is their rea- 
sonable ‘selling value,’ whereas de- 
fendant says it is their ‘market value.’ 
The two expressions are in some 
measure synonymous, but the usage 
of trade has affixed a technical mean- 
ing to market value.” St. Louis 
Range Co. v. Kline-Drummond Mer- 
cantile Co., 120 Mo. A. 438, 450, 96 SW 
1040. 


“Market value” see Market §§ 14-18. 


57. Ommen vy. Talcott, 188 Fed. 
401, 403, 112 CCA 239; State v. Os- 
borne, 171 Iowa 678, 154 NW 294, 299, 


Selling to arrive. A phrase that has a well-defined 
meaning on the board of trade and in the business 
world, and means that the vendor had fourteen days 
in which to make delivery of the warehouse re- 


Other phrases: “Selling and conveying,’’®? “sell- 
ing and disposin 
at retail,”®° “selling by sample,’’®® “selling by the 


768 “selling at auction,”®* “selling 


AnnCasl1917E 497. See also Commer- 
cial Traveler 12 C. J. p 142; Commis- 
sion Merchant 12 C. J. p 147; Drum- 
mer ol9 (Crd pi 790; “Bactors Sal oales 
Agent 55 C. J. p 1343; Salesman 55 


C. J. p 1343; Traveling Salesman [38 
Cyc 950]. ; 
[a] “A selling agent, factor, or 


commission merchant” is one who 
sells goods which another person has 
delivered to him for that purpose and 
receives compensation for his services 
by a commission or otherwise. Om- 
men v. Talcott, 188 Fed. 401, 403, 112 
CCA 239. 


Duty to principal see Agency §§ 353, 
358-360, 387. 


“Agent” see Agency §§ 4, 5. 
Sy ahead merchant” 12 C. J. p 
he 


“Factor” see Factors § 1. 


58. See Peterson, etc., Co-op. As- 
soc., Ltd. v. Cook, 16 Sask. L. 281, 285, 
[1923] 1 WestWkly 1212. 


59. See cases infra notes 60-71. 


60. John Miller Co. v. Klovstad, 14 
N. D. 435, 438, 105 NW 164. 


[a] Described as a system of 
“hedging.”—John Miller Co. v. Klov- 
stad, 14 N. D. 435, 438, 105 NW 164. 


“Dealing in futures” as gambling 
see Gaming § 140. 


“Hedging”’ see Gaming § 115. 


61. John Miller Co. v. Klovstad, 14 
N. D. 435, 438, 105 NW 164. 


; La] Described as system of “hedg- 
ing.”—John Miller Co. v. Klovstad, 
14 N. D. 435, 438, 105 NW 164. 


62. Rex v. Registrar of Titles, 20 
AUST. Cy Evo oka Ose 


62. Edwards v. Farmers’ F. Ins., 
etc., Co., 21 Wend. (N. Y.) 467, 495; 
Jackson v. Silvernail, 15 Johns. (N. 
Y.) 278, 280. 


64. Karthaus v. State, 19 Ala. A. 
1386, 95 SE 563, 564. 


[a] One isolated act in the conduct 
of one’s business of retail jeweler held 
not to constitute engaging in the 
business of “selling at auction” so as 
to require a license therefor. Kart- 
haus v. State, 19 Ala. A. 136, 95 S 563, 
564. See also Auctions and Auction- 
eers § 7. 


“Auction” 
tioneers § 1. 


see Auctions and Aue- 


65. See Retail §§ 1, 2. 

66. Com. v. Standard Oil Co., 129 
Ky. 744, 748, 112 SW 902. See also 
Sales §§ 402-405. 

fa] As used in statute, [Ky. St. 


(1903) § 4218] which provides that 


416 [57 CoS] 


Storie op? Age C 
offering, or (exposing for sale, 
ties,”*° and 


[§ 10] C. Sold—1. In General. 


69 


chased,”7* it means did sell;** 


price.*° 


sideration.®® 


agents for “selling by sample” shall 
not be considered as peddlers, ‘‘the 
words . . evidently mean taking 
orders for future delivery, as the 
commercial traveler does.” Com. v. 
Standard Oil Co., 129 Ky. 744, 748, 112 
SW 902. 


As not constituting one a peddler 
see Hawkers and Peddlers § 2. 


“Sample” ante. 


67. In re Reineger, 184 Cal. 97, 103, 
193 P 8h. 


“Case” 10 C. J. p 1246 notes 46-50. 


68. Treese v. State, 19 Okl. Cr. 211, 
212, 198 P 889; Binkley v. State, 19 
Ok]. Cr. 201, 203, 198 P 885; Binkley 
Vanstates 19 Ok). \Cr4 199,200), 19 see. 
884. See Ramsey v. State, 19 Okl. Cr. 
206, 208, 210, 198 P 886, 887, 888 (three 
cases). 


[a] Held not sale of “a com- 
modity.”—Treese v. State, 19 Okl. Cr. 
211, 213, 198 P 889; Binkley v. State, 
19 Okl. Cr. 201, 203, 198 P 885; Bink- 
Laas State, 19 Okl. Cr. 199, 200, 198 
i, 4, 


{b] Held not “servile labor.”— 
State v. Smith, 19 Okl. Cr. 184, 197, 
198 P 879 [cit and foll Treese v. State, 
19 Okly Cr; 211, 213, 198 P8889; Ram- 
sey v. State, 19 Okl. Cr. 206, 208, 210, 
198 P 886, 887, 888 (three cases); 
Binkley v. State, 19 Okl. 201, 2038, 198 
P 885; Binkley v. State, 19 Okl. Cr. 
199, 200, 198 P 884]. 


{c] As violation of Sunday laws 
see Sunday [37 Cye 551]. 


“Commodity” 12 C. J. p 153. 
“Servile labor” post. 


69. State v, Smith, 19 Okl. Cr. 184, 
186, 198 P 879. See Treese v. State, 
19 OK] Cre 214, 212, 193) PB 389; Bink- 
ley v. State, 19 Okl, Cr. 201, 203, 198 
P 885; Binkley v. State, 19 Okl. Cr. 
199, 200, 198 P 884. 


As violation of Sunday laws see 
Sunday [37 Cyc 547]. 


70. See Licenses §§ 164-172. 
71. Ethier v. Minister of Inland 
Revenue, (Que.) 32 DomLR 3820, 322, 


27 CanCrCas 12 (in violation of Cana- 
dian Special War Revenue Act, 1915, 
SS 145, 17). 


72. See supra §§ 1-7. 


73. Canadian Pac. R. Co. v. Burnett, 
5 Man. 395, 419 


“Purchased” 51 C. J. p 96. 


74. Stormouth D. [quot Canadian 
Bae: R. Co. v. Burnett, 5 Man. 395, 
421]. 

os 
Bac ys ct: 
421]. 

76. State v. Lavake, 26 Minn. 526, 
528, 6 NW 339, 37 AmR 415. See 
Hathaway v. Burr, 21 Me. 567, 570, 38 
AmD 278. 


[a] Trading stamps held “sold,”’— 


Stormouth D. 
Co. v. Burnett, 5 Man. 


{quot Canadian 
395, 


‘selling of theatre tickets,’°* “selling, or 


“selling to a consumer.”*1 


“Sold,” the past 
tense of the verb “sell,”7? is the correlative of “pur- 
also given for a 
The term ordinarily implies a price or con- 
sideration of some kind,*® and usually imports‘? or 
signifies?’ a contract of sale‘? for a valuable con- 
The word may be used in one of two 
different senses, one referring to a completed,*! the 
other to an executory,®? transaction. 


SELL 


“selling securi- 


clusive.®® 


When one “sells an article for a dol- 
lar and gives out ten trading stamps, 
the transaction in effect consists in 
the transfer to the customer of cer- 
tain merchandise then and there de- 
livered and the transfer of an assign- 
able order for certain other merchan- 
dise.” Sperry, etc., Co. v. Hertzberg, 
69 N. J. Eq. 264, 576, 60 A 368. See 
also Trading Stamps [38 Cye 928— 
930]. 

77. Anderson L. D. [quot Rade- 


baugh v. Seanlan, 41 Ind. A. 109, 82 
NE 544, 547]. 


78. Pennsylvania El., etc., Co. v. 
Fosnotte, 48 Ind. A, 166, 95 NE 586, 


587 [quot Alburn v. Burge, 186 Ind. 
559, 117 NE 257]. 
79. Anderson L. D. [quot Rade- 


baugh v. Scanlan, 41 Ind. A. 109, 82 
NE 544, 547]; Pennsylvania El., etc., 
Co. v. Fosnotte, 48 Ind, A. 166, 95 NE 
586, 587 [quot Alburn v. Burge, 186 
Ind. 559, 117 NE 257]. 


“Contract of sale’ see Sales § 4. 


so. Anderson L. D. [quot Rade- 
baugh v. Scanlan, 41 Ind. A. 109, 82 
NE 544, 547]; Pennsylvania E1l., etc., 
Co. v. Fosnotte, 48 Ind. A. 166, 95 NE 
586, 587 [quot Alburn v. Burge, 186 
Ind. 559, 117 NE 257]; Reaves v. Ore 
Knob Copper Co., 74 N. C. 593, 596. 
See Robertson v. Melville, 60 Cal. A. 
354, 356, 212 P 723; Howell v. State, 
124 Ga. 698, 699, 52 SE 649. 


{a] “Imports a_ consideration of 
price.’—Howell v. State, 124 Ga. 698, 
699, 52 SE 649. 


[b] “Importing a pecuniary con- 
sideration.”—Robertson v. Melville, 
60 Cal. A. 354, 356, 212 P 723. 


{c] “Signifies a contract of sale 
of some article of value made be- 
tween the parties for a valuable con- 
sideration.” Pennsylvania El., etc., 
Co. v. Fosnotte, 48 Ind. A. 166, 95 NE 
586, 587 [quot Alburn v. Burge, 186 
Ind, 559, 117 NE 257]. 


[d] Used in deed, “the word ‘sold,’ 

. imports, ‘ex vi termini,’ that 
the deed was made fora valuable con- 
sideration.” Reaves v. Ore Knob Cop- 
per Co., 74 N. C, 593, 596. 


81. See cases infra § 11. 
82. See cases infra § 12. 
83. Canadian Pac. R. Co. v. Burnett, 


5 Man. 395, 415. 

[a] Applied to land, “ ‘sold’ means 
a final, complete, and_ irrevocable 
parting with the land.’ Canadian 
Pac. R..Co. v. Burnett, 5 Man. 395, 
411. 

84. Buffalo Fertilizer Co. v. Aroos- 


took Mut. F. Ins. Co., 109 Me. 4838, 488, 
84 A 1078. 


[a] Premises held “sold” within 
meaning of term as used in an insur- 
ance policy where “‘a complete aliena- 
tion of the entire interest, legal 
and equitable, in the specific property 
was . effected.” Buffalo Fertil- 


[§ 11] 2. Referring to Completed Transaction. 
In this sense, the word means completely, finally, and 
irrevocably parted with;*? effected complete aliena- 
tion of the entire interest in property.*# 
sense it contemplates a delivery,®® and imports not 
a mere proposition to sell,*° but a consummated con- 
tract of sale,’7 and indicates a consummated sale;** 
although it is sometimes said that this is not con- 


In this 


[§ 12] 3. Referring to Executory Transaction. 
In an executory contract of sale,®® the word means 


izer Co. v. Aroostook Mut. F. Ins. Co., 
109 Me. 483, 488, 84 A 1078. 


85. Jacobs v. Sellmyer Mercantile 
Co., 68 Ark. 621, 57 SW 932,:933 ‘Gp 
reference to a completed contract of 
sale); Cupples v. Zupan, 35 Ida. 458, 
463, 207 P 328; Feldman v. Shea, 6 
Ida. 717, 720, 59 P 537. See Hathaway 
v. Burr, 21 Me. 567, 570, 38 AmD 278 
(‘may signify - contract and de- 
livery”). But see infra § 12. 


[a] “Includes a delivery.”—Fel'd- 
man v. Shea, 6 Ida. 717, 720, 59 P 537 
[quot Cupples vy. Zupan, 35 Ida. 458, 
463, 207 P 328]. 


86. Memory v. Niepert, 131 Ill. 623, 
630, 23 NE 431 [quot Forthman v. 
Deters, 206 Ill. 159, 166, 69 NE 97, 99 
AmSR 145]. 


87. Memory vv. Niepert. supra 
[quot Forthman v. Deters, supra]. 


88. Christensen v. Cram, 156 Cal. 
633, 635, 105 P 950; Blackwood v. Cut- 
ting Packing Co., 76 Cal. 212, 218, 18 
P 248, 9 AmSR 199; Peatland Realty 
Co. v. Edwards, 23 Cal. A. 402, 405, 


138 P 357. See Dobbs v. Conyers, 36 
Ga. A, 511, 1387 SE 298; Hathaway v. 
Burr, 21 Me. 567, 570, 38 AmD 278 


C‘may signify . . that such a con- 
tract has been made and completed’’) ; 
Sibley v. Smith, 2 Mich. 486, 491. 


[a] “Primarily means a consum- 
mated sale passing title.” Peatland 
Realty Co. v. Edwards, 23 Cal. A. 402, 
405, 1388 P 357. 


[b] “Has reference ... 
cuted sale.—Dobbs v. 
A. 511, 137 SE 298. 


[ce] “Used to describe a complete- 
ly executed transaction.”—Christen- 
Re v. Cram, 156 Cal. 633, 635, 105 P 


[ad] As used in a statute relative 
to the sale of land for taxes, ‘‘the 
word . + embraces the bidding at 
the public sale—the payment of the 
money by the purchaser, and the giv- 
ing of the certificate by the county 
treasurer, to the bidder or purchaser.” 
Sibley v. Smith, 2 Mich. 486, 491. 


89. Blackwood v. Cutting Packing 
Co., 76 Cal. 212, 218, 18 P 248, 9 AmSR 
199. See Peatland Realty Co. v. Ed- 
wards, 23 Cal. A. 402, 405, 188 P 357; 
Dobbs v. Conyers, 86 Ga. A. 511, 137 
SE 298; Abbott v. Ridgeway Park, 
Ltd., 8 Alta. L. 314, 317%) 80 WestuE 
667, 7 WestWkly 1280 (‘‘the purpose 
also of the provision [in a statute] 
would be frustrated if the meaning of 
‘completed sale’ were to be given to 
the word’). See also infra § 12. 


90. > Pittsburgh;* ete. Ry Go: 
Knox, 177 Ind. 344, 351, 98 NE 295: 
Russell vy. Nicoll, 3 Wend. (N. Y.) 112, 
119, 20 AmD 670 [quot Indianapolis 
Abattoir Co. v. Penn Beef Co., 83 Ind. 
A. 144, 144 NE 573, 145 NE’ LOs seals 
Canadian Pac. R. Co. v. Burnett, 5 
Man. 395, 407]. See Christensen v. 
Cram, 156 Cal. 638, 634, 105 P 950; 


to exe- 
Conyers, 36 Ga. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


agreed to be sold;®! bargained ;°” contracted for;°* 
In this sense, the word does 
not necessarily imply a change of title;®® nor al- 
ways import a delivery,®® or a present sale;°? 


or contracted to sell.°* 


Peatland Realty Co. v. Edwards, 23 
Cal. A. 402, 405, 1388 P 357; Dobbs v. 


Conyers, 36 Ga. A. 511, 1387 SE 298; 
Bradish v. Yocum, 130 Ill. 386, 392, 
23 NE 114 (‘‘sales made . under 


executory contracts’). 


[a] .As describing executory agree- 
ment.—(1) “The word ‘sold’ is often 
used to indicate an executory agree- 
ment for the sale of property.” 
Christensen v. Cram, 156 Cal. 633, 634, 
105 P 950 [cit Shainwald v. Cady, 92 
Cal. 83, 28 P 101; Pettinger v. Fast, 
87 Cal. 461, 25 P 680; Eaton v. Richeri, 
83 Cal. 185, 23 P 286; Blackwood v. 
Cutting Packing Co., 76 Cal. es as IES 2 
248, 9 AmSR 199]. (2) “Has refer- 
ence not only to executed sale. . 
but also to an executory contract of 
sale of the property, made and en- 
tered into by the owner.” Dobbs v. 
Conyers, 36 Ga. A. 511, 137 SE 298. 
(3) “The word ‘sold’ is very generally 
used to describe the making of an 
executory agreement of sale, both 
popularly and by legal text writers, 
and even by judges.’ Canadian Pac. 
R. Co. v. Burnett, 5 Man. 395, 417 [cit 
various cases and text writers]. 


{[b] “Clearly indicates executory 
agreement.”—Peatland Realty Co. v. 


Edwards, 23 Cal. A. 402, 405, 138 P 
357. 
91. Canadian Pac. R. Co. v. Bur- 


nett, 5 Man. 395, 407. See Williams 
v. Ketcham, 37 Ind. A. 506, 77 NE 285, 
289; Resky v. Meyer, 98 N. J. L. 168, 
172, 119 A 97; Steinberg v. Midlin, 
96 N. J. L. 206, 208, 114 A 451; In- 
ternational Signal Co. v. Marconi 
Wireless Tel. Co., 89 N. J. Eq. 319, 
324, 104 A 378; Condict v. Cowdrey, 
57 N. Y. Super. 66, 68, 5 NYS 187 
(‘valid agreement for the sale of the 
property has been entered into’’); 
Bauer v. Hill, 267 Pa. 559, 562, 110 A 
346; Rex v. People’s Wine, etc., Bro- 
kers, 10 Alta. L. 535, 537, 35 DomLR 
115, 28 CanCrCas 16, [1917] 2 West 
Wkly 14; Abbott v. Ridgeway Park, 
Ltd., 8 Alta. L. 314, 317, 30 WestLR 
667, 7 WestWkly 1280. 


fa] “In business usage, an article 
is said to be sold when an agree- 
ment has been made that it should 
be taken.” International Signal Co. 
v. Marconi Wireless Tel. Co., 89 4 
J. Eq. 319, 324, 104 A378. 


[b] “In common parlance, the 
word [includes the idea] that 
the terms and conditions of the sale 
have been agreed upon.” Williams v. 
Ketcham, 37 Ind. A. 506, 77 NE 285, 
289. 


[c] Lands held sold.—(1) “When 
an agreement for sale was entered in- 
to.” Rex v. People’s Wine, etc., Bro- 
kers, 10 Alta. L. 535, 537, 35 DomLR 
115, 28 CanCrCas 16, [1917] 2 West 
Wkly 14; Abbott v. Ridgeway Park, 
Ltd., 8 Alta. L: 314, 317, 30 WestLR 
667, 7 WestWkly 1280. (2) “When- 
ever an unconditional agreement has 
been made for the sale of land, such 
as equity will specifically enforce, it 
may properly be referred to and treat- 
ed' as sold.’ Bauer v. Hill, 267 Pa. 
559, 562, 110 A 346. 


{d] Ordinarily means “purchaser 
and seller agreed on the terms.’ 
Steinberg v. Midlin, 96 N. J. L. 206, 
208, 114 A 451 [quot Resky v. Meyer, 
98 N. J. L. 168; 172, 119 A 97] 


92. Brooks v. Libby, 89 Me. 151, 
153, 33 A 66. ; 


fa] In popular parlance.—‘Prop- 
erty is often said in popular language 


SELL 


NOL aEDASSiy— 


to be ‘sold’ when it is only bargained.” 


Brooks v. Libby, 89 Me. 151, 153, 33 
A 66, 
93. Farmers’ Lumber Co. v. Lui- 


kart, 36 Wyo. 418, 256 P 84, 87. 


{a] In construing subscription for 
capital stock of corporation being or- 
ganized on condition that all capital 
stock would be sold, the court said: 
“The word ‘sold’ in the subscription 
agreement in our opinion obviously 
meant, as it frequently does, ‘con- 
tracted for’ and not necessarily com- 
pletely paid for.’ Farmers’ Lumber 
v. Luikart, 36 Wyo. 413, 256 P 84, 

hie 


94 Boyd v. Siffkin, 2 Campb. 326, 
328, 170 Reprint 1172 [quot Russell 
v. Nicoll, 3 Wend. (N. Y.) 112, 119, 20 
AmD 670 (quot Pittsburgh, etc., R. 
Co. v. Knox, 177 Ind. 344, 351, 98 NE 
295; Indianapolis Abattoir Co. v. Penn 
Beef Co., 83 Ind. A. 144, 144 NE 573, 
145" NE10,.11;> Canadian Pac. RS Co. 
v.. Burnett, 5 Man. 395, 407)]. 
Walti v. Gaba, 160 Cal. 324, 327, 116 
P 963; Goetz’s Est.,'13 Cal. A. 198, 
202, 109 P 145; Hathaway v. Burr, 21 
Me. 567, 570, 38 AmD 278; Bauer v. 
Hill, 267 Pa. 559, 562, 110 A 346. 


[a] “Frequently used where par- 
ties intend only an agreement to sell.” 
Walti v. Gaba, 160 Cal. 324, 327, 116 
P9635 


[b] “In popular language property 
under a contract of sale is often re- 
ferred to as sold.” Bauer v. Hill, 267 
Pa. 559, 562, 110 A 346. 


[c] “Used in conversation and 
even by legal writers, [the word] may 
signify only that a bargain or con- 
tract to sell has been made, or that 
there has been such a contract, and 
delivery of the goods, or that such a 
contract has been made and complet- 
ed by the payment of the price. Hath- 
away ve Burr, 21 “Me. 567, 570, 38 
AmD 278. : 


{d] Agreement reciting that real 
property was sold, and reciting the 
deposit of a sum of money on account 
of the purchase price to be returned 
if the sale was not consummated ac- 
cording to the conditions of the agree- 
ment, the purchaser’s signature being 
preceded by the words “I agree to 
purchase,” pursuant to which the pur- 
chaser went into possession and the 
seller executed a deed and placed it in 
a bank to be delivered on the perform- 
ance of conditions by the purchaser, 
held an agreement of sale, and not a 
conveyance. Goetz’s Est., 13 Cal. A. 
198, 202, 109 P 145. 

95. Pittsburgh, etc., R. Co. v. Knox, 


177 Ind. 344, 351, 98 NE 295; Ander- 
son v. Read, 106 N.. ¥. 7333, 350, 13 


NE 292; Gallup v. Sterling, 22 Misc. 
672, 675, 49 NYS 942. 
[a] “The word . » does not 


in and of itself necessarily imply ei- 
ther the existence of or the change of 
title in the goods. In other words, 
whether the contract changed the ti- 
tle to existing goods, or only agreed 
to sell goods thereafter, is not to be 
decided solely by reference to the 
word ‘sold.’”’ Anderson v. Read, 106 
N.Y. 333,°350, 13 NE 292. To same 
effect Gallup v. Sterling, 22 Misc. 672, 
675, 49 NYS 942. 


[b] “Depends upon the whole of 
the language used in the contract.”— 
Anderson v. Read, 106 N. Y. 333, 351, 
13 NE 292 [quot Gallup v. Sterling, 22 
Misc. 672, 675, 49 NYS 942]. 


96. Kilpatrick-Koch Dry-Goods Co. 


(57. Crd.) gild7 


does it necessarily include payment,®* although it 
may;®® nor does it mean that a conveyance has been 
executed,! or must be made;? 
but it will always depend upon the circum- 


nor that title must 


v. Box, 13 Utah 494, 498, 45 P 629. 


[a] In pleading.—‘If the term 
‘sold’ always imported a delivery—if 
it were the equivalent of the words 
‘sold and delivered’—a promise to pay 
might be implied. But, in pleading, 
it is not a technical term that has 
such a meaning attached to it.” Kil- 
patrick-Koch Dry-Goods Co. v. Box, 
13 Utah 494, 498, 45 P 629. 


97,  Walti v.. Gaba, 160)'@al, 
827, 116 P 963. 


[a] “The use of the word ‘sold’ 
, does not always import a pres- 
ent sale.’ Walti v. Gaba, 160 Cal. 
324, 327, 116 P 963. 


98. Indianapolis Abattoir Co. v. 
Penn Beef Co., 83 Ind. A. 144, 145 NE 
10, 11; Hathaway v. Burr, 21 Me. 567, 
571, 38 AmD 278 [cit Farmers’ Lum- 
ber Co. v. Luikart, 36 Wyo. 413, 256 
P 84, 87 (held not to mean ‘‘complete- 
ly paid for’’)]. 


[a] In buyer’s action for nonde- 
livery by seller, finding that defend- 
ant “sold” to plaintiff held not to 
imply that the price was paid. _ In- 
dianapolis Abattoir Co. v. Penn Beef 
Co., 83 Ind. A. 144, 145 NE 10, 11. 


[b] Reference to payment impor- 
tant.—‘“‘Where sold has reference to 
the executory contract of sale, the 
reference to completion by payment 
and conveyance is said to be impor- 
tant.’”” Canadian Pac. R. Co. v. Bur- 
nett, 5 Man. 395, 420. 


99. Hathaway v. Burr, 21 Me. 567, 
572, 38 AmD 278. 


1. Williams v. Ketcham, 87 Ind. A. 
506, 77 NE 285, 289. See Bradish v. 
Yocum, 130 Ill. 386, 391, 23 NE 114; 
ced Ve VEU 267 SPa 5098 Probes iad) 


[a] “In common parlance, the word 
‘sold’ does not necessarily include the 
idea that the necessary writing has 
been executed to transfer the legal ti- 
tle, but rather that the terms and con- 
ditions of the sale have been agreed 
upon.” Williams v. Ketcham, 37 Ind. 
A. 506, 77 NE 285, 289. 


[b] “Frequently .. . used with 
reference to a transaction wherein 
no deed has been executed.’ Bradish 
v. Yocum, 130 Ml. 386, 391, 23 NE 
114. 


{c] “In popular language property 
under contract of sale is often re- 
ferred to as sold.” Bauer v. Hill, 267 
Pa. 659, 562, 110 A 346. 


2 baton. ve Richer ss. Calas oe 
186, 23 P 286 [quot Shainwald v. Cady, 
92 Cal. 83, 85, 28 P 101; Pettinger v. 
Fast, 87 Cal. 461, 463,.25 P 680; San- 
derson v. Wellsford, 53 Tex. Civ. A. 
637, 641, 116 SW 3882]. See Frank 
Meline Co. v. Kleinberger, 77 Cal. A. 
198, 200, 246 P 136. 


{a] “Does not necessarily and in 
all connections mean that a convey- 
ance must be made.” ihe v. Rich- 
eri, 83 Cal. 185, 186, 23 P 286 [quot 
Shainwald v. Cady, 92 Cal. 83, 85, 28 
P 101; Pettinger v. Fast, 87 Cal. 461, 
463,.25 P 680: Sanderson v. Wells- 
gore 53 Tex. Civ. A. 637, 641, 116 SW 
382]. 


3. Eaton v. Richeri, 83 Cal. 185, 
186, 23 P 286 [quot Shainwala v. Cady, 
92 ‘Cal. 83, 85, 28 P 101; Pettinger 
Ve Mast, 87 Cal, 461, 4638, 25) P 680; 
Sanderson v. Wellsford, 53 Tex. Civ. 
A. 637, 641, 116 SW 382]. See Peat- 
land Realty Co. v. Edwards, 23 Cal. A. 
402, 405, 1388 P 357; Doylestown Ag- 


324, 


118 [57 C.J.J 


stances of the particular ease whether or not the 
words import an actual conveyance and transfer of 
title; nor does it show conelusively a present eon- 
and it may refer not only to absolute 


veyanee;° 
sales,®= but to conditional sales.? 


sense has been compared with and been said not to 
be equivalent to or synonymous with “conveyed,’’* 


ete; Co, 
Brooks vy. 


ricultural Co. vy. Brackett, 
109 Me. 301, 309, S4 A 146; 


Libby, 89 Me. 151, 158, 338 A 66. But 
see Canadian Pac. R. Co. v. Burnett, 
5 Man. 395, 425. 

[a] “Does not necessarily . .. 
mean that. the title must 
pass.”’ Eaton v. Richeri, 83 Cal. 185, 


186, 28 P 286 [quot Shainwald v. Ca- 
dy, 92 Cal. 88, 85, 28 P 101; Pettinger 
v. Fast, 87 Cal. 461, 463, 25 P 680; 
Sanderson v. Wellsford, 53 Tex. Civ. 
A. 637, 641, 116 SW 382]. 

{b] Construing plaintiff's state- 
mont as witness that he had “sold” 
certain lots to a city the court said: 
(1) “He also said: ‘I made the ar- 
rangement to sell them to the city. 
I sold them to the city, but did not 
get my pay for them.’ But it does 
not necessarily follow, from _ this 
statement of the plaintiff, that he had 
parted with both title and right of 
possession.” Brooks y. Libby, 89 Me. 
151, 153, 33 A-66. (2) “Property is 
often ‘sold’ conditionally, the title or 
possession or both to remain with the 
vendor until the performance of the 
eondition.” Brooks y. Libby, supra. 


[ce] Passage of title not intended. 
—In construing a contract for the 
sale of a jack conditioned on its abil- 
ity to serve mares to a specified ex- 
tent, the court said: “The word ‘sold’ 
Bee is here clearly indicates an ex- 
ecutory agreement not intended to 
transfer title, save and except upon 
the performance of the condition 
specified.”” Peatland Realty Co. v. Ed- 
wards, 23 Cal. A. 402, 405, 138 P 357. 


[d] In the “primary and proper 
sense” the word is held to “include 
the idea of the passing of the prop- 
erty in the thing sold.”” Canadian Pac. 
R. Co. v, Burnett, 5 Man. 395, 425. 


[te] Under contract for sale of ag- 
ricultural implements, providing that 
those not “sold” by a specified time 
should be returned. (1) Implements 
resold by;the buyer under contracts 
reserving title until payment of the 
price held “sold,” within common ac- 
eceptation of that word. Doylestown 
Agricultural Co. v. Brackett, ete., Co., 
109 Me. 301, 309, 84 A 146. (2) But 
cultivators consigned by buyers to 
third parties for resale held not 
SBOLG.: Doylestown Agri. Co. v. 
Brackett, ete., Co., supra. 


{[f] ‘“Consigned for sale” distin- 
guished.—‘‘In the case of cultivators 
consigned for sale, there was no con- 
tract to buy, no agreement to pay 
unless the goods were sold. The con- 
signee was under no obligation, ex- 
cept to account for the preceeds of 
the cultivators sold. The cultivators 
were merely placed with the con- 
signee on sale.” Doylestown Agricul- 
tural Co. v. Brackett, etc., Co., 109 Me, 
S01; 309,.84 A. 146. “Consign” 12 C, 
J. p 525. 


4 Bradish v. Yocum, 130 Ill. 886, 
392, 23 NH 114. See Culver v. Uthe, 
PSsUS S. 655, 659; LO SCts4io; SS etn 
ed. 776; Peatland Realty Co. v. 
wards, 28 Cal. A. 402, 405, 188 P 357; 
Anderson v. Read, 106 N. Y. 33838, 361, 
13 NE 292; Gallup v. Sterling, 22 
Misc. 672, 675, 49 NYS 942. 


{a] In construing Public Land 


SELL 


“Sold,” in this 
private sale by 


statute, the court said: “It is true 
that in a technical sense, and where 
a due regard to the intention of the 
parties using the word ‘sold’ is haa, 
it may mean a transfer of the title 
of property for a money consideration. 
Yet it has other meanings Aah 3 
when it is obvious that such was the 
intent of the party using the phrase.” 
Culver v. Uthe, 133 U. S. 655, 659, 10 
Sct 415, L. ed. T76. 

{b] “Meaning is controlled by the 
context."—Peatland Realty Co. v. Ed- 
wards, 23 Cal. A. 402, 405, 188 P 357. 

5. Goetz’s Hst., 18 Cal. A, 198, 201, 
109 P 145. 

6. Liddell v. Middlesex Motor 
(Mass.) 175 NE T ; 

7. Liddell v. 
supra. 

ta] In 
statute [G. 5] 
‘sole’... refers not only to ab- 
solute sales but to conditional sales.” 
Liddell vw. Middlesex Motor Co,, 
(Mass.) 175 NE 737, T88, 

“Conditional sale” see Sales § 1168. 

8. Bradish v. Yocum, 180 Ill 386, 
391, 23 NB 114 


Ty) 

[a] Construing word in deed.—(1) 
The court said: “We are not prepared 
to say, as a matter of law, that the 
word ‘sold,’ when applied to real es- 
tate, is always equivalent to the word 
‘conveyed.’ "’ Bradish v. Yocum, 130 
Tll, 386, 391, 28 NE 114. (2) But in 
construing two phrases in the same 
deed, one being “land conveyed by” 
(naming vendor) and the other “land 


ny 
ood 


oS oc 
T37, T38. 


Middlesex Motor 


automobile 
L. c 90 § 


registration 
“the word 


sold by” (same vendor) the same 
court said: ‘The probabilities are the 
word ‘sold’ was used as synonymous 


Pay 


with ‘conveyed. Bradish v. Yocum, 
130 Ill. 386, 894, 23 NE 114. 


9. Canadian Pac. R. 
nett, 5 Man. $95, 410. 
Union Pac R. Co., 99 U.S. 48, 61, 25 
L. ed. 424. Contra Partello v. White, 
197 Iowa 24, 35, 196 NW 719. 


Co. v. Bur- 


fa] “Disposed of" distinguished.— 
Platt v. Union Pac. R. Co., 99 U. S. 
48, 61, 25 L. ed. 424. 

[b] “Disposed of? . . . not 
. « « Synenymons.”—Canadian Pac. 
R. Co. v. Burnett, 5 Man, $95, 410. 

[ce] “Disposed of synonymous.— 


Partello v. White, 197 Iowa 24, 35, 


196 NW 719. 

10. Robertson v. Melville, 60 Cal. 
A. 864, 868, 212 P 733. 

ll. WKilpatrick-Koch Dry-Goods Co, 
v. Box, 18 Utah 494, 498, 45 P 629. 


12. Blackwood vy, Cutting Packing 
Co,, 76 Cal. 212, 218, 18 P 248, 9 AmSR 


199; MeLaughlin vy. Piatti, 27 Cal. 
451, 458. 
[un] Held to constitute mere execu- 


tory contract.—McLaughlin vy. Piatti, 
27 Cai. 451, 458, 462 [cit and foll 
Blackwood vy. Cutting Packing Co., 76 
Cal, 212, 218, 18 P 248, 9 AmSR 199), 


13S. Walti v. Gaba, 160 Cal. 824, 
327, 116 P 968; Reaves v. Ore Knob 


Copper Co., T4 N. C, 598, 596. 


14 Condict v. Cowdrey, 57 N. Y. 
Super. 66, 68, 5 NYS 187. See also 


See Platt v.) 


xt 


or “disposed of.’’® 

[§ 18] 4. In Phrases. 
sold,”!* “granted, bargained and sold,”!? “have this 
day sold,’'® ‘Sf sold through your ageney,”’!* 
to be sold from her, 
and delivered,”!? “sold and disposed of,’?§ “sold at 


“Actually sold,”?° “goods 


“not 
“sold and eonveyed,”?® “sold 


9915 


the administrator,”*® “sold at the 


Brokers 85-105. 

fa] In letter promising’ commis- 
sions to broker on sale of land, ‘the 
words ‘if sold through your 
agency,’ must be understood as mean- 
ing if a valid agreement for the sale 
of the property has been entered into 
between the defendant [owner] and 
the person or persons ready or willing 
to purchase, and with whom the de- 
fendant was satisfied.” Condict v. 
Cowdrey, 57 N. Y¥. Super. 66, 68, 5 
NYS 187 [rev 123 N. Y¥. 463, 25 NE 
946]. : 

15. Mathews vy. Paradise, 74 Ga. 
633, 52 

16. Champaign County v. Reed, 100 
Ill. 804, 307; Brown County v. Wino- 
na, etce., Land Co., 38 Minn. 397, 400, 
37 NW 949; State v. Winona, ete., R. 
Co., 21 Minn. 472, 477; Washington 
Ins. Co. v. Hayes, 17 Oh. St. 432, 436, 
93 AmD 628; McDonald vy. Campbell, 


2 Serg. & R. (Pa.) 473, 474 [quot 
Canadian Pac. R. Co. v. Burnett, 5 
Man, 395, 409]; State v. Scott, 89 


Wash. 638, 70, 154 P 165. 


[a] Means by writing.—(1) “When 
a man says he has ‘sold and conveyed’ 
land, the fair understanding is that 
he has conveyed by writing.” Mce- 
Donald vy. Campbell, 2 Serge. & R. (Pa.) 
473, 474 [quot Canadian Pac. R. Co. 
v. Burnett, 5 Man. 395, 409]. (2) “If 
the conveyance had not been by writ- 
ing he would only have said, that he 


had ‘sold’ the land.” McDonald v. 
Campbell, supra [cit Canadian Pac. 


R. Co. v. Burnett, supra (but saying: 
“otherwise, he would,” ete.)]. 


17. Confectioners’ Mach., ete., Co. 
v. Panoualias, 184 Fed. 393, 67 CCA 
391; Christensen vy. Cram, 156 Cal. 
6338, 635, 105 P 950; Cupples v. Zupan, 


35 Ida. 458, 461, 207 P 328; Feldman 
v. Shea, 6 Idas TL, “720, 59" BP sbers 


Spring Coal Co. v. Bethlehem Steel 
Co,, 240 Mass. 140, 148, 183 NE 618; 
Kilpatrick-Koch Dry-Goods Co. v. 
Box, 18 Utah 494, 498, 45 P 629. 


fa] In sales of personal property, 
the words “indicate a point of 
time in an agreement for sale when 
all things to be done under the agree- 
ment have been done, and title to and 
possession of the property have been 
transferred and passed over to the 
purchaser.” Spring Coal Co. v. Beth- 
lehem Steel Co., 240 Mass. 140, 148, 
133 NE 618. 

Ebd . “RRS words Gone. 
but one act.”"—Feldman y. 
Ida. 717, 720, 59 P 537. 


constitute 
Shea, 6 


{c] “Sold” held not equivalent in 
pleading. Kilpatrick-Koch Dry-Goods 
oe v. Box, 13 Utah 494, 498, 45 P 
629. 

18. Cone v. Ivinson, 4 Wyo. 203, 
215, 33 31, 36 P 933: 
19. Gutter v. Dallamore, 144 Cal. 


665, 667, T9 P 383. 


{a] Order of court implied.—Prop- 
erly speaking to say that land was 
‘sola’ by the administrator is to say 
that it was sold under the arder of 
the court, for in no other way could 
the administrator have sold it.” Gut- 
ter_v. Dallamore, 144 Cal. 665, 667, 
79 P $83. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee 


— To a 


ee ee ee ee ee ee ee eee ee 


a Sa 


pit’s mouth,”?° “sold but not delivered,’?1 “sold but 
not removed,”?? “sold by congress,’?* “sold in pur- 
suance of an agreement for sale,”** “sold in said 
eity,”*> “sold or agreed to be sold,’’?* “sold or con- 
veyed,”?" “sold or conveyed in whole or in part,’’?8 
“sold or delivered,”?® “sold or disposed of,’’®° “sold 
or oceupied,’’*®! “sold or otherwise disposed of,’’?? 
“sold pursuant to a power of sale,’”#? “sold to us,’®4 


SELL—SELLER 


er ee 


SELLER.** 


of money ;*° 


chaser.*! 


“sold under an agreement for sale,”*®> “the property 


20. Clifton v. Gerrard, 1 B. & P. 
524, 525, 126 Reprint 1045. 


21. Waring v. Indemnity F. Ins. 
Co., 45 N. Y. 606, 609, 6 AmR 146. 


[a] Distinguished from “sold but 
not removed.”—Waring v. Indemnity 
fie Co., 45 N. Y. 606, 609, 6 AmR 


22. Waring v. Indemnity F. Ins. 
Co., 45 N. Y. 606, 609, 6 AmR 146. 


23. Re Iowa,:110 U. S. 471, 482, 4 
SCt_ 210, 28 L. ed. 198 [quot Culver 
v. Uthe, 133 U.S. 655, 660, 10 SCt 


445, 33 L. ed. 776]. 


24. Abbott v. Ridgeway Park, Ltd., 
8 Alta. L. 314, 317, 30 WestLR 667, 
7 WestWkly 1280. 


[a] Distinguished from “sold un- 
der agreement for sale.”—Abboit v. 
Ridgeway Park, Ltd., 8 Alta. L. 314, 
317, 30 WestLR 667, 7 WestWkly 1280. 


“Sold under agreement for sale” 
see infra note 35. 


nice Shriver v. Pittsburg, 66 Pa. 446, 


26. Canadian Pac. R. Co. v. Burnett, 
5 Man. 395, 406, 414. 


27. Heaton v. Manhattan F. Ins. 
Co, ( ROL. 502, 507; Rex v. Registrar 
fee PAD) PAUSE OEE NIE MEIN Sy 


{a] Refers to conveyance by and 
not to contracting party.—In constru- 
ing insurance policy providing that, 
if the property insured “shall be sold 
-or conveyed, this policy shall be null 
and void,” the court said: ‘‘The clause 
: obviously refers to a sale or 
conveyance of it by the assured, de- 
termining his interest in the subject 
of insurance and not to a sale or con- 
veyance to him, to the increase of his 
interest in it.” Heaton v. Manhattan 
Weimss (Con (oh. bs -p02. 50; 


28. Oakes v. Manufacturers’ F. & 
M. Ins. Co., 131 Mass. 164 [quot Cana- 
dian Pac. R. Co. v. Burnett, 5 Man. 
395, 408]. 


[a] Fire insurance policy held 
violated, where insured premises were 
_ deeded by a husband to a person who 
simultaneously conveyed to grantor’s 
wife, the policy containing provision 
for forfeiture if premises are “sold or 
conveyed in whole or in part.” Oakes 
v. Manufacturers’ F., etc., Ins. Co., 131 
Mass. 164. 


29. Confectioners’ 
vy. Panoualias, 134 Fed. 
391. 

[a] Not to be interpreted as “sold 
and delivered.”—Confectioners’ Mach., 
etc., Co. v. Panoualias, 134 Fed. 393, 
Oi CCA 391: 


“Sold and delivered” supra note 17. 


30. Platt v. Union Pac. R. Co., 99 U. 
S. 48, 57, 64, 25 L. ed. 424 [quot Cana- 
dian Pac. R. Co. v. Burnett, 5 Man. 
395, 410]; Mansfield v. District Agri- 
cultural Assoc., 154 Cal. 145, 146, 97 P 
150; Partello v. White, 197 Iowa 24, 
35, 196 NW 719. 


[a] In construing federal statute 
granting land in aid of a railroad, and 
providing that such land as had not 
been “sold: or disposed of”. within 
stated time should be open to pre- 


Mach. etc., Co. 
ale CO erent 


emption, the court said: “The phrase 
‘or disposed of’ must, therefore, have 
some distinctive meaning, Some mean- 
ing beyond the word ‘sold.’” Platt v. 
Gnion Bee. RB. Co., 99-OSSE 487159 2b ke 
ed. 42 


[b] Held to include lands which 
had been mortgaged. Platt v. Union 
PAC ©Oxe99y Ui. Sa 48hnod gabe, tories 
ed. 424. 


31. Canadian Pac. R. 
5 Man. 395, 406, 415. 


ce MUSH Aehetabac, Orr Wigsich els) 
223, 24 L. ed. 952 [quot Canadian Pac. 
R. Co. v. Burnett, 5 Man. 395, 409]. 


33. Beal v. Attleborough Sav. Bank, 
248-Mass. 342, 343, 142 NE 789. 


[a] Mean executed sale.—In con- 
struing redemption statute, the court 
said: “Under 'the statute the plain- 
tiff’'s [mortgagor’s] right to redemp- 
tion continued until ‘the land has been 
sold pursuant to a power of sale con- 
tained in the mortgage deed.’ R. L. 
e 187 § 18. The words ‘sold pursuant 
to a power of sale’ have been con- 
strued to mean an executed sale as 
distinguished from a mere contract 


Co. v. Burnett, 


of sale.’”’ Beal v. Attleborough Sav. 
Bank, 248 Mass. 342, 3438, 142 NE 
789. 

34. Anderson v. Read, 106 N. Y. 


333, 351, 13 - NE 292. 


[a] Held to mean 
be sold.”—Anderson v. Read, 
Vero os oDuam Lo ON DY a oae 


25. Abbott v. Ridgeway Park, Ltd., 
8 Alta, L. 314, 317, 30 WestLR 667, 7 
WestWkly 1280 [quot Rex v. People’s 
Wine, ete., Brokers, 10 Alta, L. 535, 
537, 35 DomLR 115, 28° CanCrCas 16, 
[1917] 2 WestWkly 14]. 


[a] Expresses executory agree- 
ment.—(1) “It is an every day occur- 
rence to hear a man speak of having 
sold lands ‘under an agreement’ to 
represent the condition where he has 
merely entered into an agreement to 
sell, the agreement being still execu- 


“contracted to 
106 N. 


tory.” Abbott v. Ridgeway Park, 
Ltd., 8 Alta. L, 314, 317, 30 WestLR 
667, 7 WestWkly 1280... (2) “By no 


proper use of the words could that 
mean a sale completed by transfer. 
. The words used must mean 
‘sold by being under or subject to an 
agreement for _ sale.’” Abbott — v. 
Ridgeway Park, Ltd., supra. 


[b] Distinguished from “sold in 
pursuance of an agreement for sale.” 
See supra note 24 [a]. 


36. Canadian Pac. R. Co. v. Burnett, 
5 Man. 395, 418. 
87. EKorthman y. Deters, 206 IJ}. 


159, 166, 69 NE 97, 99 AmSR 145. 


{a] In construing contract which 
recited, ‘““‘We have sold to one Joseph 
Deters” certain land, describing it, 


the court said: “By these words. . 
[the vendors] declared and acknowl- 
edged that they had sold the prem- 
ises in question to Deters, and this 
declaration or acknowledgment was 
binding upon them.’ Forthman v. 
Deters, 206 Ill. 159, 166, 69 NE 97, 99 
AmSR 145. 


38. See also Sell ante. 
Seller of: 
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sold,’** and “we have sold to one [naming purchas- 


One of the contracting parties to a 
sale;*® one who disposes of a thing in consideration 
who gives a thing 
in exchange for a certain price in current money 
to the other party who is called the buyer or pur- 
The correlative is “buyer,’*? or “purchas- 


and passes title to it 


Personal property: 

In general see Sales 55 C. J. p 1 
and titles listed in cross refer- 
ences p 35. 

Fertilizer see Agriculture §§ 32-46. 

eoeds carried see Carriers §§ 29, 
30. 


Intoxicating Liquors §§ 200, 201, 
235-249, 520. 

Poisons § 44. 

Stocks and _ securities, Blue Sky 


Law see Licenses §§ 166, 167. 
Thresher see Agriculture §§ 130-— 
139. 


Real property see Cemeteries § 19; 
Champerty and Maintenance §§ 11— 
99; Deeds §§ 36, 234; Vendor and 
Purchaser [39 Cyc 1174]. 


39; Bouvier, J. DD: sésib) verb: 
“sale’) [quot Eldridge v. Kuehl, 27 
Iowa 160, 173] See Rich v. Karp, 
110 Misc. 344, 179 NYS 583, 584; Hil- 
terbrand v. State, 49 Tex. Cr. 342, 343, 
91 SW _ 587. 


[a] Auctioneer held seller.—‘‘The 
defendant auctioneer made no an- 
nouncement that the goods were not 
his own. At no time did he reveal 
the name of the owner. . .. He 
billed the goods in his own name. 

In such circumstances he must 
be deemed a seller, as the term is used 
in § 127, Personal Property Law (Con- 
sol. L. c. 41). . As the defendant 
was a seller, and was authorized to 
ship, he was ealled upon to exercise 
the care required of any vendor so au- 
thorized.’”” Rich v. Karp, 110 Misc. 
344, 179 NYS 5838, 584. See also Auc- 
tions and Auctioneers § 62. 


[b] Held not “seller.”—One assist- 
ing in procuring money from certain 
persons to pay the charges on whisky 
shipped to a third person, C. O. D., 
and aiding one of such persons to get 
his share of the whisky, held not a 
“seller” of liquor in violation of the 
local option law. Hilterbrand  v. 
State, 49 Tex. Cr. 342, 343, 91 SW 587. 


“Sale” see Sales § 1. 
“Vendor” [39 Cyc 1128]. 


40. Bouvier L. D. [quot Consum- 
ers’ Brewing Co. v. Norfolk, 101 Va. 
Vid elie, Asa eessode 


[a] Similar definition.—“One who 
sells anything.” Black L. D. 

41. Bouvier L. D. (sub verbo 
“sale’’) 27 


[quot Eldridge v. Kuehl, 
Iowa 160, 178]. 


[a] Similar definition.—‘The par- 
ty who transfers property in the con- 
tract of sale.’ Black L. D. 


{b] In determining who is “seller,” 
within a statute [Sale of Food and 
Drugs Act, 1875, § 6} the court said: 
“A person who takes the article in his 
hand and performs the physical act 
of transferring the adulterated thing 
to the purchaser is a person who 
‘sells’ within this section.’”” Hotehin 
v. Hindmarsh, [1891] ‘2 Q. B. 181, 186 
[quot Caldwell v. Bethell, [1913] 1 
K. B. 119, 123 (applying same prin- 
ciple in construing: Licensing Act, 
1910, § 69, requiring sale, by measure, 
of liquors) ]. 


42. Black L. D.’ 
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er.”42 The word is said to connote a relationship 


and obligations created by contract.** 

Under the Bulk Sales Acts,*® a special applica- 
tion has been given to the word,*® as embracing those 
whose business is the sale of stock or merchandise to 
intending customers who resort to the place where 
such stock or merchandise is kept for sale.** 

Sellers’ market. One where sellers do not have to 
compete for trade, but where the trade competes for 


SELLER—SEMEL BARO, SEMPER BARO 


SELLING VALUE.*° 


SEMAPHORE.*! The etymological definition of 
the word is “sign bearer.”®? It has also been de- 
fined as a “signal telegraph.’”’®* It is said to be a 
matter of common knowledge‘ that it is a mechan- 
ical device for displaying signals by means of which 
information is conveyed to a distant point.®> It is 
generally used to denote when a railroad track is 


clear or otherwise.°® 


the sellers’ products.*® 
Other phrases: 
tributor,’>° “seller’s business,’’>? 
“seller’s lien,’’>* 
seller sells,.’’°> 


SELLING.°*° 


SELLING FOR FUTURE DELIVERY.°*? 


SELLING RACE.°® 
SELLING TO ARRIVE.°*® 


“Buyer” 9 C. J. p 1109. 
43. Black L. D. 
“Purchaser” 51 C. J. p 97. 


44. Prinsen v. Russos, 194 Wis. 
142, 215 NW 905, 906. 


{a] “The words ‘buyer’ and ‘seller’ 
connote a relationship and obligations 
created by contract as distinguished 
from obligations imposed by law.” 
Prinsen v. Russos, 194 Wis. 142, 215 
NW 905, 906. 


45. See Fraudulent Conveyances §§ 
881-911. ’ 

ean See Fraudulent Conveyances § 
888. 

47. Van Genderen v. Arrow Bus 


Lines, Inc., 107 N. J. Eq. 217, 151 A 
605, 606. 


{a] Held not “seller.”—Corpora- 
tion operating bus line, who sold its 
fleet of busses to another, without 
notice to a creditor, held ‘not seller 
in contemplation of Bulk Sales Act, 
eee TCLS TEED ian Sa ede Van 
Genderen v. Arrow Bus Lines, Inc., 
107 N. J. Eq. 217, 151 A 605, 606. 


48. Aluminum Co. v. Federal 
Trade Commn., 284 Fed. 401, 405. 


“Market”? 38 C. J. p 1259. 


49. Stephenson v. Waller, 44 T. L. 
Re 155, 156. 


50. Woco Pep Co. v. Montgomery, 
219 Ala. 783, 121 S 64, 65. 


51. Van Genderen v. Arrow Bus 
Lines, Inc., 107 N. J. Eq. 217, 151 A 
605. 


52. ‘Wilson v. Carpp, 223 Mich. 79, 
83, 193 NW 776. 


{a] In contract for canned berries. 
—(1) The phrase ‘‘seller’s crop” in 
the contract provision for “pro rata 
delivery in case of partial or total 
failure of seller’s crop” held to mean 
the crop of growers in territory tribu- 
tary to the cannery, where buyer of 
canned berries from canner knew that 
the seller did not grow berries. Wil- 
son v. Carpp, 228 Mich. 79, 83, 85, 193 
NW 776. (2) Hence the phrase was 
held to mean ‘farmers’ crop.” Wil- 
son v. Carpp, 223 Mich. 79, 82, 193 NW 
Os, ee 

53. See Sales §§ 8738-875; Vendor 
and Purchaser [39 Cyc 1787-1886]. 


54, Heimerdinger v. Schnitzler, 231 
App. Div. 649, 248 NYS 597, 599 [rev 
Heimerdinger v. Schnitzler, 136 Misc. 


“Seller of milk,’’*® “seller or dis- 
seller’s crop,’’°? 
“seller’s sixty days,’°* and “the 


SEMAYNE’S CASE. A ecase®’ that decided, in 


1604, that “every man’s house [meaning his dwell- 
ing house only], is his castle.’’®§ 


SEMBLE. Law French,®® it appears;7° it seems.** 
SEMBLEMENT."? 


SEMEL. Latin, once; a single time.** 
is used to introduce various maxims.75 


Law French, likewise.7* 
The word 


SEMEL BARO, SEMPER BARO.*¢ 


814, 242 NYS 622]. 


[a] “Has an ordinary well-defined 
meaning’.”—Heimerdinger v. Schnitz- 
ler, 2381 App. Div, 649, 248 NYS 597, 


599. 
[b] Has been construed as mean- 
ing “the sale made . . was op- 


tional in the sense that the seller re- 
served the privilege of delivering the 
stock at any time within sixty days, 
in pursuance of the contract.” Sis- 
tare v. Best, 88 N. Y. 527, 533 [quot 
Heimerdinger v. Schnitzler, 281 App. 
Div. 649, 248 NYS 597, 599]. 


55. McRae v. Heath, 60 Cal. A. 64, 
68, 212 P 228. 
[a] Not conclusive as to passing 


of title.—‘‘The use of the words . 

which, standing alone, would import 
a present passing of title [Civ. Code, 
§§ 1721, 1722], is not conclusive. The 
whole instrument must be examined.” 
Panne v. Heath, 60 Cal. A. 64, 68, 212 


“Sells” see Sell ante § 21, 


56. See Sell §§ 8, 9. 
57. See Sell § 9 
58. See Sell § 8. 
59. See Sell § 9. 
60. See Sell § 8. 


61. Duty of railroad company to 
provide and maintain semaphores see 
Master and Servant § 505 note 69 [n]. 


62. Tillson v. Maine Cent. R. Co., 
102 Me, 463, 466, 67 A 407 


“Sign” [36 Cyc 441]. 


63. State Public Utilities Commn., 
v. Postal ‘Tel.-Cable Co., 285 Ill. 411, 
413, 120 NE 795. 

“Signal” (36 Cyc 441]. 

“Telegraph” see Telegraphs and 
Telephones [87 Cyc 1606]. 

64. Tillson v. Maine Cent. R. Co., 
102 Me. 468, 466, 67 A 407. 

65. Tillson v. Maine Cent. R. Co., 
supra. 

66. Tillson v. Maine’ Cent. R. Co., 


supra; Missouri Pac. R. Co. v. Chi- 
cago Great Western R. Co., 98 Mo. A. 
214, 219, 71 SW 1081. 


{a] Construction.—It ‘‘consists of 
a mast twenty-five feet or more in 
height surrounded by a movable plat- 
form with an iron rod to which is 


secured a lantern with convex lenses 
on four sides; on two opposite sides 
the glass is red and on the other two 
opposite sides it is green. This lan- 
tern is used for the night signal, 


‘while a board target or arm attached 


to the same platform, is used for the 
day signal.” Tillson v. Maine Cent. 
R. Co., 102 Me. 463, 466, 67 A 407. 


[b] Operation.—(1) “A cable is 
stretched from the semaphore to the 
station of the watchman or sema- 
phore tender and the lantern and tar- 
get are both operated by means of a 
windlass and lever.” Tillson v. Maine 
Cent. R. Co., 102 Me. 4638, 466, 67 A 
407. (2) “The red light exhibited by 
the lantern at night indicates danger, 
and the green light indicates safety.” 
Tillson v. Maine Cent. R. Co., supra. 
(3) “The horizontal position of the 
board target or arm is the day signal 
for ‘danger and a vertical position of 
it is the signal for safety.” Tillson 
v. Maine Cent. R. Co., supra. (4) 
“When the arm on this structure 
stands horizontally on the upright on 
which it is placed, it indicates that 
the track is not clear, and when it is 
depressed it indicates the contrary.’” 
Missouri Pac. R. Co. v. Chicago Great 
Western R. Co., 98 Mo. A, 214, 219, 71 
SW 1081. 


67. 5 Coke 9la, 77 Reprint 194. 
68. Black L. D. 

69. Black L. D. 

70. Grattan L: Gloss, 

y @ Aun 33k: Ke) a Dn Os 


[a] “This expression is often used 
in the reports to preface a statement 
by the court upon a point of law 
which is not directly decided. R 
It is also used to introduce a sugges- 
tion by the reporter, or his under- 
standing of the point decided when it 


is not free from obscurity.” Black 
Dues 
72. See also Semble ante. 


Toe Urry: 
Slaughterford, 11 
Reprint 999]. 

74 Andrews Lat.-Eng. Lex. 

“Once” 46 C. J. p 1103. 


[cit Young v. 
Mod. 217, 218, 88 


75. See maxims infra text and 
notes 76-79, 
76. A maxim meaning “Once a 


baron, always a baron.’ Morgan Leg. 
Max. [cit Trayner Leg. Max. 554]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eon 7 7 - i eeere 
es 


SEMEL CIVIS SEMPER CIVIS—SEMINARY 


SEMEL CIVIS SEMPER CIVIS.*’ 


SEMEL FURIBUNDUS SEMPER FURIBUN- 
DUS PRASUMETUR.’® 


SEMEL MALUS SEMPER PRA:SUMITUR 
ESSE MALUS IN EODEM GENERE.’” 


SEMESTRIA. In the civil law, the collected de- 
cisions of the emperors in their councils.*° 


SEMI. A prefix signifying “half” and sometimes 
“partly” or “imperfectly.’’®? 


SEMIANNUALLY.®? Half yearly,** ordinarily 
meaning at the expiration of each half year from a 
given date or from some specified event.*+ 


SEMICOLON. According to well established 
grammatical rules,®® it is a mark of grammatical 
punctuation,®® or a point of punctuation,*®? used for 
marking off a series of sentences or clauses of coordi- 
nate value,** or for the purpose of continuing the 
expression of a thought,®® and never for introducing 
a new idea.®® It is used only to separate parts of 
a sentence more distinctly than a comma,°®! as to 
coordinate clauses of unusual length and those that 
contain commas, whether or not the clauses are 
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joined by conjunctions®? or independent clauses that 
are not joined by a conjunction,®® or to distinguish 
the conjunct members of a sentence,°®* or to separate 
conditional clauses joined by conjunctive adverbs,°° 
or to show that what follows is grammatically inde- 
pendent, though closely related in thought.°* It 
shows that two sentences, each of which should stand 
alone, have been combined into one sentence.°? 


SEMICONVERTIBLE CAR.°* One whose con- 
struction is such that the side of it is not open to the 
floor when the movable panels are removed so as to 
make an open car,®® or where the lower panel is not 
removable;! but forms an integral part of the ear.” 


SEMIDETACHED HOUSE.*® A _ house which 
looks like a separate or detached house,* but which, 
in reality, is constructed so as to provide a residence 
for two families.® 


SEMIMATRIMONIUM.® In Roman law, half- 


marriage.’ Concubinage was so ealled.® 


SEMINARY.® Word that has been said not to 
have acquired any definite and fixed legal meaning,’° 
although oceasionally used in a general way to desig- 
nate institutions for the promotion of learning,!! 


77. oe maxim meaning me o aoe eae, v. Suguitan, 48 Philippine | 139 Fed. 330, 333. 
citizen always a citizen.” lack L. 76, [a] Imcludea in “ 
: convertible car.” 
D. [cit Trayner Leg. Max. 554]. 90. —O’Leary v. Utica, etc., R. Co. 139 


pine 676, 695 


91. 
225, 


78. A maxim meaning ‘Whoever is 
once mad will be presumed to be so 
always [continue so].’’ See Pope Leg. 
Def. [cit Giles v. Hodge, 74 Wis. 360, 
366, 48 NW 163]. 


[a] Applied in: Giles v. Hodge, | 240, 


Ageaoili v. Suguitan, 48 Philip- 


Lambert v. Peo., 76 N. Y. 220, 1. 
37 AmR 293, 6 AbbNCas 181. 
McLeod v. Nagle, 48 F. (2d) 189, 191; 
Holmes v. Phenix Ins. Co., 


242, 39 CCA. 45, 


Fed. 330, 335. 


O’Leary v. Utica, ete. R. Co., 
139 Fed. 330, 333. 


[a] “Wholly convertible car’ dis- 
tinguished.—O’Leary v. Utica, etc., R. 
Co., 139 Fed. 330,333. 


See 


98 Fed. 
47 LRA _ 308; 


74 Wis. 360, 366, 43 NW 163. 


79. A maxim meaning ‘Whoever 
is once bad is presumed to be so al- 
ways in the same degree.” Bouvier L. 
D. [cit Crooke Rep. 317]. 


80. Black L. D. 


81. Webster New Int. D. See 
words and phrases infra text and 
notes 82-38 passim. 


“Half” 29 C. J. p 209. 
“Partly” 47 C. J. p 618. 
$2. See Annually 3 C. J. p 197. 


83. Webster New Int. D. 

84. Cornell v. Cornell, 96 N. Y. 108, 
112. 

fa] In construing contract provid- 


ing for the payment of a sum of mon- 
£% the court said: “The sum named 

: . payable semi-annually. 36% 
Onimarily this would mean at the ex- 
piration of each half year from the 
date of the agreement, or from some 
other specified event.’ Cornell v. 
Cornell, 96 N. Y. 108, 112. 


[b] Not in advance.—“There is no 
room for the contention that the mon- 
eys were payable in advance.” Cornell 
v. Cornell, 96 N. Y. 108, 112. 


85. Lambert v. Peo., 76 N. Y. 220, 
225, 32 AmR 293, 6 AbbNCas 181. 


86. Agcaoili v. Suguitan, 48 Philip- 
pine 676, 695. 


$7. Lambert v. Peo.; 76 N. Y. 220, 
225, 37 AmR 243, 6 AbbNCas 181. See 
Case v. Peo., 14 Wun (N.Y¥.) 503,506. 


“Punctuation” 51 C. J. p 91. 


88. Oxford D. [quot McLeod v. 
Nagle, 48 F. (2d) 189, 190]. 

89. Agcaoili v. Suguitan, 48 Philip- 
pine 676, 695. 

[a] “What follows a semicolon al- 


ways has relation to the same subject 
matter of that which precedes it.” 


Seeger v. Manifold, 210 Iowa 683, 231 
NW 479, 480; Agcaoili v. Suguitan, 
48 Philippine 676, 695. 


[a] Similar definitions.—(1) 
mark of . punctuation 
indicate a separation in the relation 
of the thought, a degree greater than 
that expressed by a comma.’ Ag- 
eaoili v. Suptitan: 48 Philippine 676, 
695. (2) “The proper use of the semi- 
colon indicates a separation between 
parts or members of a sentence more 
distinct than that marked by a com- 
ma.” Seeger v. Manifold, 210 Iowa 


she 
to 


683, 231 NW 479, 480 [cit Webster 
tht. 1.4; 

[b] “Comma, a weaker punctuation 
mark.’—McLeod y. Nagle, 48 F. (2d) 
189, -191. 

[ec] Function of comma distin- 


guished.—McLeod v. Nagle, 48 F. (2d) 
189, 191; Holmes v. Phenix Ins. Co., 
98 Fed. 240, 242, 39 CCA 45, 47 LRA 
308; Stoddart v. Golden, 179 Cal. 668, 
Ms. Po 707 108, 3 ALR 1060, [quot 
Seeger v. Manifold, 210 Iowa 683, 231 
NW 479, 481]; Ageaoili v. Suguitan, 
48 Philippine 676, 695. 
“Comma” 11 C. J. p 1236. 


92. Crowell D. Eng. Gramm. [quot 
McLeod v. Nagle, 48 F. (2d) 189, 191]. 


93. Crowell D. Eng. Gramm. [quot 
McLeod v. Nagle, supra]. 


94. Webster D. [quot Case v. Peo., 
14 Hun (N. Y.) 503, 506]. 


“Sentence’”’ post. 


95. Crowell D. Eng. Gramm. [quot 
McLeod v. Nagle, 48 F. (2d) 189, 191]. 


96. Ward Sentence and Theme 331 
[quot McLeod v. Nagle, supra]. 

97. Ward Sentence and Theme 331 
[quot McLeod v. Nagle, supra]. 

98. See lalso Car 9.:E. J.\p 1283; 
Self-Contained Convertible Car ante. 


99. O’Leary v. Utica, etc., R. Co., 


2. O’Leary v. Utica, ete. R. Co., 
LPI hMedwas sO oso. 


Se ce also Duplex House 19 C. J. 


p 
4. Re Hoidge, 25 OntWN 430, 431. 
“Detached” 18 C. J. p 977. 
“House” 30 C. J. p 472. 
“Separate” post. 
5. Re Hoidge, 25 OntWN 430, 431. 
6. See also Matrimonio 39 C. J. p 
1389; Matrimony 39 C. J. p 1389. 


%- Black 1, BD, [eit Taylor Oivaelue 
273). 


“Marriage” see Marriage § 1. 


8 Black L. D. [cit Taylor Civ. L. 
273]. 


“Concubinage” 12 C. J. p 391. 
9. Seminary: 


Generally see Colleges and Universi- 
ties 11 C. J. p 971; Religious Socie- 
ties 54 C. J.p 1; Schools and School 
Districts ante. See also Religious 
Seminary 53 C. J. p 1296; Theologi- 
cal Seminary [38 Cyc 279). 


As entitled to tax exemption see Tax- 
ation [87 Cye 932-938]. See also 
Municipal Corporations § 2908. 


10. Burrill L. D. [quot Chegary vy. 
New Work, 713 °N. Ww 220, 22912 See 
Hennepin County Vv. Grace, 27 Minn. 
503, 506, 8 NW 761 (“has no fixed le- 
gal meaning”’’). 


[a] “The origin of the word [from 
“seminarium’’] would seem to imply 
the place where the seeds of an edu- 
cation are sown and _ implanted.” 
Hennepin County v. Grace, 27 Minn. 
503, 506, 8 NW 761. See Seminarium 


ante. 
11. Chegary v. New York, 13 N. Y. 
220, 229. See Hennepin County Vv. 


Grace, 27 Minn. 503, 506, 8 NW 761. 
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in which sense, however, it has two meanings, one 
referring to the institution’? and the other to the 
building in which the institution functions.'* 
term has been defined by lexicographers'+ to be an 
institution?» or placet® of education;'* a place of 
a school, academy, college 
e@ persons are instructed 
in the several branches of learning which may quali- 
fy them for their future employments;*° often ex- 
plicitly, the term is applied’ to a seminary of learn- 
ing, science, ete.;?! or specifically to a school for 
the education of men for the priesthood or minis- 


training;?® a school;?? 
or university in which youn 


try.22 


[a] As public institution.—‘“‘A 
seminary is certainly such a public 
institution that the public may take 
charge of and operate the same.” 
Miami County v. Wilgus, 42 Kan. 457, 
460, 22 P 615 [quot Kansas City Bd. 
of Education v. Kansas City, 62 Kan. 
374, 380, 63 P 600]. 


[b] Broad and restricted senses 
contrasted.—In holding that a high- 
grade school for the higher education 
of young men and women was a “sem- 
inary” the court said: “In common 
parlance, and in a broad and liberal 
sense, such a school may be proper- 
ly included in the term ‘seminary’, 
but in a _ restricted and _ technical 
sense, it should not be so included.” 
‘Maddox v. Adair, (Tex. Civ. A.) 66 
‘SW 811, 813. 


[ec] Institutions of different grades. 
—‘‘It manifestly includes institutions 
of learning or education of different 
grades.” State v. Edgerton School- 
76 Wis. 177, 215, 44 NW 
967, 20 AmSR 41,7 LRA 330. 


{d] In construing tax exemption 
provision the court said: “It is nei- 
ther a strained nor unnatural con- 
struction to hold that it was used in 
the clause under consideration in its 
broadest sense, to denote any and ev- 
ery place of training or institution of 
learning not already specifically 
named.” Hennepin County v. Grace, 
27 Minn. 503, 506, 8 NW 761. 


“Institution of learning”’’ 
p 943. 


12. New London v. Colby Acade- 
my, 69 N. H. 448, 444, 46 A 743. 


[a] Referring to corporation.— 
“The words ‘seminary’ and ‘semi- 
naries’ are used . in our stat- 
utes, . and in every case, I 
believe, refer to a corporation.” Che- 
garay v. New York, 13 N. Y. 220, 230. 


13. New London v. Colby Academy, 
69 N. H. 443, 444, 46 A 743. 


14. Henderson v. McCullagh, 89 
Ky. 448, 453, 18 SW 932, 12 Kyl Whe 
Sée Miami County Vv. Wilgus, 42 Kan. 
457, 461, 22 P 615 [quot Kansas City 
Ba. of Education v. Kansas City, 62 


Sate Crmds 


Kan. 374, 380, 63 P 600]. See also 
infra notes 15-22. 
15. Webster D. [quot Hennepin 


County v. Grace, 27 Minn. 5038, 506, 8 
NW 761; State v. Edgerton School- 
Dist. No. 8, 76 Wis. 177, 215, 44 NW 
967, 20 AmSR 41, 7 LRA 330]; Hen- 
derson v. McCullagh, 89 Ky. 448, 453, 
12 SW 932, 12 KyL 77. 


“Educational institution” 
p 1015. 
“Institution” 32 C. J. p 942. 


16. Century D. [quot Maddox vy. 
Adair, (Tex. Civ. A.) 66 SW 811, 813]. 
Murray New Eng. D. [quot Hrushey- 
sky Ukrainian | Inst. v. Edmonton, 
(Alta.) [1924] 2 WestWkly 545, 552]; 
New London v. Oolby Academy, 69 N. 


LO Cardi 


The | ical seminary. 


SEMI-NAUFRAGIUM. 
wreck,”?7 as where goods are cast overboard in a 
storm,?® and, also, where a ship has been so much 
damaged that her repair costs more than her worth.*® 


SEMINOLE CITIZEN.*° 


SEMI-PLENA PROBATIO. 
half-full proof ;*1 
one person, upon which the civilians would not allow 


SEMINARY—SEMI-PLENA PROBATIO 


Phrases: “Religious seminary,”2? “seminaries of 


learning,’’?4 “seminary of learning,”?*> and “theolog- 
9926 


Literally, “half-ship- 


In the eivil law, 


semiproof;?2 the testimony of 


any sentence to be founded.*? 


H. 443, 444, 46 A 743; Church v. Bul- 
lock, 104° Tex.,1, 6, 109 SW 115, £00 
SW 1025, 16 LRANS 860. 


17. New London v. Colby Academy, 
69 N. H. 443, 444, 46 A 743; Church 
v. Bullock, 104 Tex. 1, 6, 109 SW 115, 
100 SW 1025, 16 LRANS 860. 


“Education” 19 C, J. p 1014. 


18. Webster D. [quot Hennepin 
County v. Grace, 27 Minn. 503, 506, 8 
NW 761; State v. Edgerton School- 
Dist. No. 8,16 Wis. 177, 215, 44 NW. 
967, 20 AmSR 41, 7 LRA 330]. 


19. Kansas City Bd. of Education 
v. Kansas City, 62 Kan. 374, 380, 63 P 
600; Miami County v. Wilgus, 42 Kan. 
457, 460, 22 P 615; Chegaray v. Jen- 
Kins, -bN. Ye, 3765-378. 


“School” see Schools and School 
Districts § 1. 


20. Webster D. [quot Hennepin 
County v. Grace, 27 Minn. 503,'506, 8 
NW 761; State v. Edgerton Dist. Bd. 
School-Dist. No. 8, 76 Wis. 177, 215, 
44 NW 967, 20 AmSR 41, 7 LRA 330]; 
Henderson v. McCullagh, 89 Ky. 448. 
453, 12 SW 932, 22 Kyl mete 


[a] “In the broadest sense in- 
cludes academies, colleges and uni- 
versities.”” Maddox v. Adair, (Tex. 
Civ. A.) 66 SW 811, 812. 


[b] Similar definitions.—(1) ‘Any 
school, academy, college or university 
in which persons (especially the 
young) are instructed in the several 
branches of learning which may qual- 
ify them for their future employ- 
ments.” Century D. [quot Maddox v. 
Adair, (Tex. Civ. A.) 66 SW 811, 813]. 
(2) “A school, college, university or 
the like.”” Murray New Eng. D. [quot 
Hrushevsky Ukrainian Inst. v. Ed- 
monton, (Alta.) [1924] 2 WestWkly 
545, 552]. 


“Academy” 1 C. J. p 377. 

“College”? see Colleges and Univer- 
sities § 1 

“University” see Colleges and Uni- 
versities § 1 


21. Murray New Eng. D. 
Hrushevsky Ukrainian Inst. 


[quot 
v. Ed- 


monton, (Alta.) [1924] 2 WestWkly 
545, 552]. See also cases infra note 
25. 


“earning” 36 C. J. p 973. 
“Science” ante. 


22. Century D. [quot Maddox v. 
Adair, (Tex. Civ. A.) 66 SW 811, 813]; 
Church v. Bullock, 104 Tex. 1, 6, 109 
SW 115, 100 SW 1025, 16 LRANS 860. 
See also Religious Seminary 53 C. J. 
son Theological Seminary [38 Cye 
279]. 


“Ministry” 40 C. J. p 1211. 


, “Priesthood” see Priest 49 C. J. p 
346. 


23. See Religious § 7. 


24. New London v. Colby Acade- 
my, 69 N. H. 448, 444, 46 A 743; Che- 
PARA Ve. J ONC wo) LINewevetsosO moron 
Hrushevsky Ukrainian Inst. v. Ed- 
On: (Alta.) [1924] 2 WestWkly 
545, 546 4 


25. Kansas City Bd. of Education 
v. Kansas City, 62 Kan. 374, 380, 63 
P 600; Miami County v. Wilgus, 42 
Kan. 457, 460, 22 P 615; Hennepin 
County v. Grace, 27 Minn. 503, 507, 8 
NW 761; Warde v. Manchester, 56 
N. H. 508, 509, 22 AmR 504; Chegaray 
v. New York, 13 N. Y. 220, 229; Che- 
garay-—v.. Jenkins, 6 NY) 376n 938372 
In re Gardiner, 183 App. Div. 491, 492, 
171 NYS 327; Maddox v. Adair, (Tex. 
Civ. A.) 66 SW 811, 812; Hrushevsky 
Ukrainian Inst. v. Edmonton, (Alta.) 
[1924] 2 WestWkly 545, 546. See New 
London y. Colby Academy, 69 N. H- 
443, 444, 46 A 743. 


[a] “Monastery” analogous.—In 
passing upon a student’s right to vote 
while resident in a certain theological 
institution. the court said; “It, is 
claimed that Mt. St. Alphon- 
sus is a monastery and not a ‘semi- 
nary of learning.’ Terms are unim- 
portant and as bearing on 
the question here involved it is of 
little importance whether the institu- 
tion be denominated a monastery or 
a seminary.’ In re Gardiner, 183 App. 
Div. 491, 492, 171 NYS 327. 


[b] “School” equivalent.—‘A sem-- 
inary of learning is a school and a 
school is a seminary of learning.” 
Chegaray v. Jenkins, 5 N. Y. 376, 
378 [quot Miami County v. Wilgus, 
42 Kan. 457, 460, 22 P 615 (quot Kan- 
sas City Bd. of Education v. Kansas 
City, 62 Kan. 374, 380, 63 P 600)J. 


[ec] “The qualifying words ‘of 
learning’ were used in the statute to 
distinguish the real estate referred 
to [certain academy buildings] from 
nurseries, ete.”” New London yv. Col- 
Dy Neer, 69 N. H. 443, 444, 46 A 


26. Church v. Bullock, 104 Tex. 1,. 
109 SW 115, 16 LRANS 860. 
27. Bouvier L. D. 


“Shipwreck” [36 Cyc 430]. 


28. Black L. D. [cit Wharton]. 
See also Jettison 33 C. J. p 833; Ship- 
ping [36 Cyc 241]. 

29. Black L. D. [cit Wharton]. 


30. See Indians § 96 text and-note 
40 [a]. 


31. Burrill L. D. [cit 3 Blackstone 
Comm. p 370]. 


“Full proof” 27 C. J. p 923. 


32. Wharton L. Lex. See also Bur- 
eet D. [cit 3 Blackstone Comm. 
p 3 


“Proof” 50 C. J. p 720. 
«“Semiproof” see post. 
33. Wharton L. Lex. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SEMIPROOF—SEMPER PRASUMITUR PRO NEGANTE 


SEMIPROOF. In 
fact:** 


SEMI-TRAILER.** A separate vehicle which is 
not driven or propelled by its own power, but, which, 
to be useful, must be attached to and become a part 
of another vehicle, and then loses its identity as a 
separate vehicle.*® It has been described as a ve- 
hicle with a box thereon to contain the load or things 
earried, and having two wheels at the rear, the 
front, when in use, resting upon the tractor truck, 
which thus carries part of the weight of said semi- 
trailer.?* 

SEMIWEEKLY NEWSPAPER.?S 

SEMOLINA. The hard grains retained in the 


bolting machine after the fine flour has passed 
through.®® 


SEMPER. Literally, “always”;#° a pro which 
introduces several Latin maxims. 41 


SEMPER IN DUBIIS BENIGNIORA PRAFER- 
ENDA SUNT.#?2 


SEMPER IN DUBIIS ID AGENDUM EST, UT 
QUAM TUTISSIMO LOCO RES SIT BONA FIDE 
CONTRACTA, NISI QUUM APERTE CONTRA 


civil law, presumption of 


34. Bouvier L. D. [cit 1 Mascardus, 
de Prob. quaest. 11, n. 1, 4]. 


“Presumption of fact” see Evidence 
§§ 26-60. 


35. As heavy vehicle see Motor Ve- 
hicles § 45 text and note 74 [c]. 


meant by the 
that, 
macaroni, it 


Brats Leamon v. State, 17 Oh. A. 323, Vv. Krumm, 269 Fed. 848, 850. 
? 66 
[a] “railer’ compared and distin- Flour? 26.C. J. p 748. 


guished.—Leamon v. State, 17 Oh. A. 


indictment to charge 
in order for a substance to be 
must be 
from semolina, and not contain any 
of the fine flour which, upon passing 
through the bolting machine, leaves a 
residuum of semolina, 
tion should plainly so state.” 


“Macaroni” 38 C. J. p 329. 
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LEGES SCRIPTUM EST.+* 


SEMPER IN OBSCURIS, QUOD MINIMUM EST 
SEQUIMUR.** 


SEMPER IN STIPULATIONIBUS ET IN CC&T- 
ERIS CONTRACTIBUS ID SEQUIMUR QUOD 
ACTUM EST.+*#% 


SEMPER ITA FIAT RELATIO, UT VALEAT 
DISPOSITIO.*° 


SEMPER JUDEX A;QUITATEM SPECTARE 
DEBET.*° 


SEMPER NECESSITAS PROBANDI INCUM- 
BIT EI QUI AGIT.*’ 


SEMPER PARATUS. Literally, “always 
ready;”#8 the name of a plea by which the defend- 
ant alleges that he has always been ready to perform 
what is demanded of him.*®  , 


SEMPER PRASUMITUR 
TIONE PUERORUM.”® 


SEMPER PRASUMITUR 
NIO.°? 
SEMPER PRA:SUMITUR PRO NEGANTE.®? 


PRO LEGITIMA- 


PRO MATRIMO- 


[eit Curzon’s Case, 6 Coke 75b, 76b, 77 
Reprint 369]. 


46. A maxim meaning “A judge 
ought always to regard equity.’ Mor- 
gan Leg. Max. [cit Halkerstone Leg. 


the informa- Max. 711. 

eS. 47. A maxim meaning “The claim- 
ant is always bound to prove, [the 
burden of proof lies on the actor].” 
Black L. D. 


48. Black L. D. 


made wholly 


323, 326. 


“Trailer” [38 Cyc 935]. 


oe Leamon v. State, 17 Oh. A. 323, 
5 


{a] “Thus attached, the equipment 
has six wheels, with the weight of 
the load of the semi-trailer resting 
on the rear two axles of said vehi- 


ele.”’ Leamon v. State, 17 Oh. A. 328, 
325. 
[b] Becomes one with its tractor 


truck.—(1) In affirming a conviction 
for violation of a statute regulating 
the weight of vehicles using the high- 
ways, [110 Oh. L. p 319, Gen. Code § 
7246] the court said: ‘Tt is thus ap- 
parent that when the semi-trailer be- 
came attached to the tractor truck it 
ceased to be a semi-trailer and the 
two became a power-vehicle, or con- 
trivance, as defined by this section.” 

Leamon v. State, 17 Oh. A. 323, 326. 
(2) “Bach of these vehicles without 
the other is useless for the purpose 
ef hauling loads, and when they were 
attached to each other they became 
one vehicle with six wheels, limited 
by law to a weight of ten 
tons, including “the load.” Leamon v. 
State, supra. 


38. Distinguished from “daily” 
newspaper see Daily 17 C. J. p 696 
text and note 35 [a]. 


“Newspaper” see Newspapers § 2. 


39. U.S. v. Krumm, 269 Fed. 848, 
849 [cit Century D.]. 


[a] Indictment charging article 
labeled “macaroni,” was adulterated 
and misbranded because made. of 
flour, and not of semolina, held not 
sufficiently definite, even though mac- 
aroni must not eontain the fine flour 
which passes through the bolting ma- 
chine; the court saying: “If it is 


40. Burrill L. D. 
“Always” 2 C. J. p 1296. 


41. Black L. D. See Maxims post 
text and notes 42-56. 


42. A maxim meaning “In doubts 
ful cases, the more favorable con- 
structions are always to be pre- 
ferred.” Burrill Li. Di [eit Disw 50: 
LTS 56}. 


[a] Applied in: Matter of Reed, 
18 Misc. 285, 291, 41 NYS 156; Her- 
nandez vy. Fernandez, 17. Porto Rico 
108, 110; Ditcher v. Benison, 11 Moore 
P. C. 324, 343, 14 Reprint 718. 


[b] Ancther translation of the 
maxim.—‘In cases of doubt prefer- 
ence should be given to what is 
deemed to be more equitable.” Her- 
nandez v. Fernandez, 17 Porto Rico 
108, 110. 


43. A maxim meaning “Always in 
doubtful cases that is to be done by 
which a bona fide contract may be in 
the greatest safety, unless when it 
has been openly made against law.” 
Peloubet Leg. Max. [cit Dig. 34. 5. 
21]. 

44. A maxim meaning “In obscure 
constructions we always apply that 
which is the least obscure.” Black L 
Di Wicite Dig. 505 Li.) 945 Broom alier. 
Max. 687n]. 

[a] Applied in: Williams v. Cros- 
ling sos CB. 957, 96254 sree 660; 
54 HCL 957. 


44144. A maxim meaning “In stip- 
ulations and other contracts we al- 

ways follow that which was agreed.” 
Bouvier L. D. [cit Dig. 50. 17. 34]. 


45. A maxim meaning “Reference 
(of a disposition in a will) should 
always be so made, that the disposi- 
tion may have effect.” Burrill L. D. 


“Ready” 52 C. J. p 1153. 


49. Black L. D. [cit 8 Blackstone 
Comm. p 303]. 


“Ready to perform” 52 C, J. p 1155 
notes 37-39. 


50. A maxim meaning “The pre- 
sumption always is in favor of the 
legitimacy of children.” Black L. D. 
[cit Bury’s Case, 5 Coke 98b, 77 Re- 
print 207; Coke Litt, p 126a]. 


[a] Other forms of the maxim: 
(1) “Semper preesumitur pro legitima- 
tione. The presumption is always in 
favor of legitimacy.’ Abbott L. D. 
(2) “Semper presumitur pro legitima- 
tione puerorum, et filiatio non potest 


probari.”” Bouvier L. Dict.; Morgan 
Leg. Max.; Peloubet Leg. Max, 
51. A maxim meaning “The pre- 


sumption is always in favor of the 
validity of a marriage.” Morgan Leg. 
Max. [cit Wharton Leg. Max.]. 


[a] Applied in: Erwin v. English, 
61 Conn, 502, 510, 28 A 753; Hynes vy. 
MeDermott, 7 AbbNCas (N. ViDmeo8, 
109; Ferrie v. Public Administrator, 
4 Bradf. Surr. CNSR EZ ee ein re 
McCausland, 213 Pa. 189, 194, 62 A 
780, 110 AmSR 540; Steadman v. Pow- 
ell, 1 Add. Eccl. 58, 65, 162 Reprint 
21; Tongue v. Allen, 1 Curt. Eccl. 
38, 48, 163 Reprint 13; Sullivan v. 
Oldacre Sullivan, 3 Phillim. 45, 55, 161 
Reprint 1253; Delpit v. Cote, 20 Que. 
Super. 338, 2. 


52. A maxim meaning “The pre- 
sumption is always in favor of the 
one who denies.” Black L. D. 


[a] Applied ins. Denison v. Deni- 
son, 35 Md. 361, 378; Reg. v. Millis, 
10 Cl. & F, 534, 8 Reprint 844; Dan- 
sey v. Richardson, 3 E. & B. 722, 723, 
77 ECL 722, 118 Reprint 1311; In 


\ 
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SEMPER PRASSUMITUR PRO SENTENTIA.** 


SEMPER QUI NON PROHIBET PRO SE IN- 
TERVENIRE, MANDARE CREDITUR.** 


SEMPER SEXUS MASCULINUS ETIAM FEM- 
ININUM SEXUM CONTINET.*® 


SEMPER SPECIALIA GENERALIBUS IN- 
SUNT.°° 

SEN. An abbreviation, in New York reports, for 
“senator.”°7 

SENATE.°S In American law, the name of the 
upper chamber or less numerous branch, of the 
congress of the United States;°® also the style of a 
similar body in the legislatures of several of the 
states.°° 


In Roman law, the great administrative council 
of the Roman commonwealth.® 


SENATE POKER.°? 


SENATOR.*®? In American law, one who is a 
member of a senate either of the United States or of 
a state.°* 


In old English law, a member of the royal coun- 


re) Hall;ss Ont2A—135, rae Lee ee 63. 

fait 32 UC) C) Pe. 498, 508). Starra : i 

Miller aiiods ub, Cas) (Ont.jo45s, || O=) Plack dayD. 

488, 65. Black L. D. 
53. A maxim meaning “The pre- 66. Black L. D. 

sumption | is always in favor of the 67. Black L. D. 


sentence.” Peloubet Leg. Max. [cit 
Clark v. Austin, 3 Bulstr. 36, 42, 81 
Reprint 31]. 


“Senatus” post 
68. Black L. D. 


See also Senate ante, 


SEMPER PRASUMITUR PRO SENTENTIA—SEND 


cil;®* a king’s councilor.*® 
In Roman law, a member of the “senatus.”®7 


Senators of the College of Justice. The judges 
of the court of session in Scotland are so called.®* 


SENATORES SUNT PARTES CORPORIS REG- 
TB s3? 


SENATUS.7° In Roman law, the great national 
council of the Roman people;*? also the place where 
the senate met.’? 


Senatus consultum. A decision or decree of the 
Roman senate, having the force of law, made with- 
out the concurrence of the people.** 


Senatus decreta. In the civil law, decisions of 
the senate;‘* private acts concerning particular per- 
sons merely. ae 


SEND. [§ 1] A. Present "Tense. To cause to be 
conveyed or transmitted;** to cause to do the act;77 
to dispatch.’® The word has been distinguished from 
“convey.” 


Phrases: ‘Send and convey,’’®® “send on your pa- 
per,”®+ “send or convey,”’? “send or deliver,”’? and 


Larison.v. State, 49 N. J. Ia 256, 258, 
9 A 700, 60 AmR 606. 


“Convey” 13 C. J. p 893. 
; 80. Larison v. State, 49 N. J. L. 
256, 258, 9 A 700, 60 AmR 606. 


[a] Indictment held technically 
defective.—In a prosecution for send- 
ing an insulting, indecent, offensive 
and annoying letter to a female, the 


54. A maxim meaning ‘He who 
does not prohibit the intervention of 
another in his behalf is supposed to 
authorize it.’ Bouvier L. D. [cit 2 
Kent 616; Dig. 14. 6. 16; 43. 3. 12. 4]. 


55. A maxim meaning “‘The male 
sex always includes the female.” 
Burrill L. D. [eit Dig. 32. 62]. 


56. A maxim meaning “Special 
things are always included in general 


things.” . Morgan Leg. Max. [cit Dig. 
50. 17. 147]. \ 
57. Anderson L. D. 


“Senator” post. 


» 58. Senate: 

As judge of election and qualification 
of its members see Constitutional 
Law § 388. See also States [86 Cyc 
848]; United States [39 Cyc 696, 
700]. 

Enactment of statute by see Statutes 
[36 Cye 945, 952-958]. 


Of state see States [36 Cyc 845-851]. 
Of United States see United States 
[39 Cyc 696-701]. 
59. Black L. D. 


{a] Similar definition.—“The name 
of the less numerous of the two bodies 
constituting the legislative branch of 
the United States and the several 


states.” Bouvier L. 
“Congress” 12 C. J. p 502. See also 
United States [39 Cyc 696]. 


“United States” see 'United States 
[39 Cyc 692]. 


60. Black L. D. 

“Legislature” 36 C. J. p 987. 

61. Black L. D. 

et See Gaming § 27 text and note 
77. 


69. A maxim meaning ‘Senators 
are part of the body of the king.’ 
Peloubet Leg. Max. [cit 4 Inst. 53]. 
See also ante notes 65, 66. 


70. See also Senate ante; Senator 
ante. 

71. Black L. D. 

72. Black L. D. [cit Calvin]. 

73. Black L. D. [cit Hunter Rom. 
L. ps Inst. 1, 2,5; Mackeldy Rom. 
L. § 33]. 

[a] “Senatus consultum ultime 


necessitatis.—A decree of the senate 
of the last necessity. The name giv- 
en to the decree which usually pre- 


ceded the nomination of a dictator.’’’ 


Black L. D. [cit 1 Blackstone Comm. 
p 136]. 


74. 
75. 
76. 


Black L. D. 
Black L. D. 
Encyclopedic D. [quot State v. 


‘Dittmar, 120 Ind. 54, 56, 22 NE 88]. 


[a] Affected by specified time.— 
“The word send may, however, be 
used . so as to imply such 


a sending as that the thing may by 
the time specified pass into the hands 
of the person to whom it was sent.” 
Retail Dairy Co., Ltd. v. Clarke, 
[1912] 2K. B. 388,393: 


77. Encyclopedic D. [quot State v. 
Dittmar, 120 Ind. 54, 56, 22 NE 88]. 


78. See Retail 
Clarke; [(VWOL2T. "2 Khe BBs ss 
Browne v. Black; [1912] 1 K, B. 316, 


Dairy oly 


“dptapatoh” USPC. clas prdiotds 

7907 arisone Vv.) Olate. So mNe de, a. 
256, 258, 9 A 700, 60 AmR 606. 

[a] “ ‘Send’ and ‘convey’ import a 
different mode of transmission.” 


court said: ‘The language of the 
statute is ‘send or convey.’ The in- 
dictment charges that the defendant 
did ‘send and convey.’ The indict- 
ment in this respect was technically 
defective.” Larison v. State, 49 N. J. 
L. 256, 258, 9 A 700, 60 AmR 606. 


“Send or convey” see infra note 82. 


81. North Atchison Bank v. Gar- 
retson, 51 Fed. 168, 170, 2 CCA 145 
[aff 47 Fed. 867, 31 Fed. 168]; Atchi- 
son First Nat. Bank v. Commercial 
Sav. Bank, 74 Kan. 606, 614, 87 P 746, 
118 AmSR 340, 8 LRANS 1148, 11 Ann 
Cas 281. 

[a] Held to constitute promise of 
payment.—Where a bank, to a tele- 
graphic inquiry, “Will you pay T.’s 
check on you, [for named amount],” 
replied by telegram, “T. is good, send 
on your paper,” its answer held not a 
mere statement that T. was good for 
the amount mentioned, the court say- 


ing: “All doubt is put at rest by the 
remaining words of the answer, to 
wit, ‘send on your paper.’ These 


words invited action on the part of 
the person to whom they were ad- 
dressed. They are not merely an ex- 
pression of an opinion.”” North Atchi- 
son Bank vy. Garretson, 51 Fed. 168, 
170, 2 CCA 145 [quot Atchison First 
Nat. Bank v. Commercial Sav. Bank, 
74 Kan. 606, 614, 87 P 746, 118 AmSR 
340, 8 LRANS 1148, 11 AnnCas 281]. 


82. Larison v. State, 49 N. J. L. 
256, 258, 9 A 700, 60 AmR 606. 


[a] “Send and convey” not equiva- 
lent.—Larison v. State, 49 N. J. L. 
256, 258, 9 A 700, 60 AmR 606. 

P “Send and convey” see supra note 
0. 
€3. Reg. v. Grimwade, 1C. & K. 


592, ate i ECL 592, 174 Reprint 952, 
1 Den. . ©. 30, 169: Reprint 137% 


For later cases, developments and changes in the law see Annotations, same title and section number, 


' 


; 


“send out on its road.’’§4 


[§ 2] B. Sending. In the ordinary sense, merely 
dispatching ;®* putting a thing in the possession of 
a person other than him from whom it has been re- 


ceived;§® transmission.®? 
Laieeintivé with “giving ;’’8§ 


“return ;”5° and not equivalent to “publishing. 


Phrases: 


“sending or giving.’’®? 


84. Pittsburgh, etc., R. Co. v. State, 
172 Ind. 147, 160, 87 NE 1034. 


{a] Employed in sense of: 
“Operate.”’ Pittsburgh, etc., R. Co. v. 
State, 172 Ind. 147, 161, 87 NE 1034. 
(2) ‘Run over its road.” Pittsburgh, 
ete., R. Co. v. State, supra (constru- 
ing phrase in Acts [1907] p 18, e 11, 


{known as the ‘Full Crew Act’’] § 3) 
So.) Retall “ Dairy— Co. Lid. Vv. 
Clarkes epioley fie UKE MBS 388" 303% 
Browne v. Black, [1912] 1 K. B. 316, 
323. 
86. In re Atty.-Gen., 98 N. J. L. 


586, 590, 121 A 736. 


[a] Leaving a sealed letter con- 
taining threats, at a gate near a per- 
son’s house where it was found and 
eventually carried to such person, 
where the leaving ,of the letter was 
with the intent that it should go on, 
has been held ‘sending.’ Reg. v. 
Grimwade, 1 C. & K. 592, 597, 1 Cox 
CC85; 1 Den: -C, C30) 47, BCL 592 
{cit Larison v. State, 49 N. J. L. 256, 
261, 9 A 700, 60 AmR 606]. 


[b] “Putting a letter out of your 
possession may be a_ sending it. 
Dropping it by accident is not a send- 
ing it.” Reg. v. Grimwade, 1C. & K. 
592, 598, 47 ECL 592, 174 Reprint 952, 
1 Den. C. C. 30, 169 Reprint 137. 


87. Retail Dairy Co., Ltd. v. Clarke, 
(ist2)) KSB: 88S, 395. 


[a] “The transmission of a: docu- 
ment . is equivalent to sending 
it.”’” Retail Dairy Co., Ltd. v. Clarke, 


fe Ot29F 2 KB. 388) 395: 
“Transmission” [38 Cyc 946]. 


88. Retail Dairy Co., Ltd. v. Clarke, 
[1912] 2°)K. B. 388, 395. 


“Give” 28 C. J. p 708. 


89. In re Atty.-Gen., 
586, 590, 121, A736, 


“Return” 54 C. J. p 740. 


90. Grand Legion S. K. A. v. Beaty, 
224 Ill. 346, 352, 79 NE 565, 8 LRANS 
1124, 8 AnnCas 160. 


{a] In construing constitution of 
benefit society, which provides that 
printed notices of assessment “‘shall 
be made and sent,’ as the society may 
provide, and that the official organ of 
the society, appearing on the first day 
of each month, shall be an official no- 
tice of assessment to each member, 
the court said: ‘The constitutional 
provisions above quoted should be 
construed to require that the notice 
should be in some manner sent to the 
insured. The requirement that 
‘printed notices of the assessment 
shall be made’ was satisfied by 
the publication in the newspaper. . 
but that did not dispense with the 
necessity of sending the notice. Pub- 
lishing the notice did not amount 
to sending it to the assured.” Grand 
Legion S. K. A. v. Beaty, 224 Ill. 346, 
352, 79 NE 565, 8 LRANS 1124, 8 Ann 
Cas 160. 


“Publishing” 51 C. J. p 89. 


91. Campbellsville Tel. Co. v. Le- 
banon, etc., Tel. Co., 118 Ky. 277, 286, 


CRE UAE 


“Sending a telephone message 
: 5e, 


SEND 


[§ 3] C. Sent. 
of transmission.°*# 
delivery ;°° implies either sending by messenger,’® 
or sending by mail;®* but is not necessarily equiva- 


: lent to “mailed 98 
It bas been said to be Pape 1799 
ee f served. 
distinguished from a 
90 Phrases: 


y9US and 


80 SW 1114, 84 SW 518. 


[a] “Means usually that the per- 
sons in communication be afforded 
the means of talking to each other.” 
Campbellsville Tel. Co. v. Lebanon, 
ete., Tel. Co., 118 Ky. 277, 286, 80 SW 
1114, 84 SW 518. 


925 2St, outs, ete, Ri Conwe 
(Tex. Civ. A.) 158 SW-192, 195. 


93. Retail Dairy Co., Ltd. v. Clarke, 
PEOUA 2 Keres. 388: 396. 


94. Larison v. State, 49 N. J. L. 
256, 262, 9 A 700, 60 AmR 606. 


[a] Construing statute, making it 
a misdemeanor to ‘send or convey to 
any female - any insulting, inde- 
cent, lascivious, disgusting, offensive 
or annoying letter or communication,” 
the court said: ‘‘A letter is sent, with- 
in the meaning of the statute, when 
it is put in the course of transmis- 
sion by the accused, with the intent 
that it should reach the person ‘to 
whom it is charged in the indictment 
to have been sent, provided that in 
fact it reaches such person.”  Lari- 
son v. State, 49 N. J. L. 256, 262, 9 A 
700, 60 AmR 606. 


95. St. Louis, etc., R. Co. v. Hicks, 
(Bex. Civ. A;)) 158 SW. 192, 195. “See 
Retail Dairy Co.,, Litds vs, Clarke, 
[1912] 2 K. B. 388, 396. 


[a] “It may mean ‘sent to and re- 
ceived’ or it may mean ‘sent so that 
in the ordinary course of post it 
would be received.’’”’ Retail Dairy 
Co. wiatd eye, ‘Clarke, E19 tae 2 kee: 
388. 


[b] Under provision of bill of lad- 
ing making a carrier liable only as 
warehouseman after forty-eight hours 
after notice has been sent or given 
the consignee, a notice by mail is 
“siven”’ only when it is delivered, and, 
“where the consignee was in the town 
where the goods arrived well known 
to the carrier’s agents and equipped 
with modern means of communica- 
tion, it is not reasonable to say that 
a notice posted in the mail and not 
delivered until two days later is no- 
tice ‘sent’ which will be conclusive 
of the consignee’s rights from the 
hours it was mailed.” St. Louis, etc., 
Ri Con Va. Hicks, (Rex. Civ AL)” Los 
Sv LOZ 95: 


“Delivery” 18 C. J. p 477. 


96. Adams v. Atlanta Constr. Co., 
198 App. Div. 430, 431, 190 NYS 681. 


“Messenger” 40 C. J. p 652. 
97. Adams v. Atlanta Constr. Co., 
198 App. Div. 430, 431, 190 NYS 681. 


“Mail” see Post Office § 4. 


98. Ward v. Morr Transfer, etc., 
Co., 119 Mo. A. 838, 95 SW 964, 965. 
See Adams v. Atlanta Constr. Co., 198 
App. Div. 430, 431, 190 NYS 681. 


[a] Testimony that witness “sent” 
her address to another held not suffi- 
cient to show that she did this by let- 
ter duly mailed, so as to raise the 
presumption of its receipt and conse- 
quent knowledge of the address. 

Ward v. Morr Transfer, etc., Co., 119 
Mo. A, 83, 95 SW 964, 965. 


Hicks, 


aD OIb yy te 
“sent by mail,”’? “sent by the post,’ 
en,’* “sent to,”®> “sent to and received,”® “sent to or 
left for him at,’ and “sent to the post office. 


[57 C.J.] 125 


Dispatched ;°? put in the course 
It is said the word contemplates 


and is distinguished from 


a written notice by mail,’’* 


“sent or giv- 


8 


99. Adams v. Atlanta Constr. Co., 
198 App. Div. 430, 431, 190 NYS 681. 


“Served” post. 


1. Cutting v. Harrington, 104 Me. 
96,101, 71 A 374, 129 AmSR 373: 


[a] Imports stamping and actual 
mailing.—‘‘It would be hypercritical 
to hold at this day that an official 
recital by an officer that he had ‘sent 
a written notice by mail’ ‘does not im- 
port that he affixed the usual stamp, 
thus prepaying the postage (that be- 
ing his official duty), as well as that 
he deposited the document in the post 
office receptacle.” Carting v. Har- 
rington, 104 Me. 96, 102, 71 A 374, 129 
AmSR 373. 


2. Cutting v. Harrington, 104 Me. 
96,102,711 AW STA. 1290 SAmISiRe reimen 
Adams v. Atlanta Constr. Co., 198 
App. Div. 430, 431, 190 NYS 681. 


3. Browne v. Black, [1912] 1 K. B. 
316, 320 [cit Retail Dairy Co., Ltd. v. 
Clarke; [1912] 2 1K Bs 1383) 39sis 


_[a] Imports posting “at such a 
time that it [a solicitor’s bill]. would 
in the ordinary course of post be de- 
livered to the party to be charged 
[within time specified in the stat- 
ute].”” Browne v. Black, [4912] 1 K. 
B. 316, 320 [cit Retail Dairy Co., Ltd. 
v. Clarke, [1912] 2 K. B. 388, 394]. 


[b] “Put into the post’ compared 
and distinguished.—‘If one had mere- 
ly to consider the words ‘sent by the 
post to’ apart from their context, it 
might be that they would mean mere- 
ly ‘put into the post’ but one must 
construe them by the light of the con- 
text.”” Browne v. Black, [1912] 1 K. 
B. 316, 329 (construing Solicitors’ Act 
[1843] § 37 providing bills for attor- 
neys’ or solicitors’ costs and fees may 
be so sent) [quot Retail Dairy Co., 


td. “v.. ‘Clarke; [1922] 2" Ke Bees see 
397]. 
4. St. Louis, etc., R. Co. vy. Hicks: 


(Tex. Civ. A.) 158 SW 192, 195. 


5. Retail Dairy Co., Ltd. v. Clarke, 
(1912] 2 K. B: 388,394: Browne 1. 
Black, [1912] 1 K. B. 316, 320. 


[a] The words do not mean “re- 
ceived by.”—Browne v. Black, [1912] 
i K. B. 316, 320: 


6. Retail Dairy Co., Ltd. v. Clarke,. 
(1912] 2 K. B. 388, 396. 


7. Browne v. Black, [1912] 1 K. B. 
316, 325. 


[a] “Left at” contrasted with 
“sent by the post to.”—Browne v. 
Black), PLO12) a) Kes Bmslesss2se 


8. McGrath v. Francolini, 92 Misc. 
359, 364, 156 NYS 981. 


[a] Under Negotiable Instruments 
Law (Consol. L. c 38) §§ 176, 179, 
183, a notice of dishonor, under taking 
to ‘specify “street and number,” as 
well as a “post office” address, but 
not giving the correct “street and 
number,” held to be a notice “‘sent to: 
the post office,” and not, as a matter 
of law, to relieve the indorser from 
liability. McGrath v. Francolini, 92 
Mise. 359, 365, 368, 156 NYS 981. See 
also Bills and Notes §§ 940-947. 


126 [57 C.J.] 


SENDA. In Spanish law, a path;® the right of a 
path;'° the right of foot or horse path.'? 


SENDING.* 


SENESCHALLO ET MARESHALLO QUOD 
NON TENEAT PLACITA, DE LIBERO TENE- 
MENTO. A writ addressed to the steward and 
marshal of England, inhibiting them to take cog- 
nizance of an action in their court that concerns 
freehold.t® 


SENILE DEMENTIA.+* 
SENILE INSANITY.*° 


SENILITY.1° <A state of mental impairment re- 
sulting from old age.** 


SENIOR. [6 1] A. In Law Latin. Literally, the 
elder.18 A term applied to the great men of the 
realm;1® a lord.?° 

[§ 2] B. In Modern Usage—l. In General. The 
definitions given by lexicographers,*? are: Elder ;?? 
one more Adeanced in life;2® one older in office or 
dignity,?* or whose entrance upon an office was an- 
terior to that of another;?*> prior in age or rank.?° 

[§ 3] 2. As an Affix. An addition to the name 
of the elder of two persons having the same name.*? 


[§ 4] 3. Referring to Securities. Used in refer- 
ence to securities, conveyances, etc., it signifies first 


9. Burrill L. D. [cit Las Partidas, 
DALobltyow Wied. 


Hueston, supra]. 
24. Webster 


SENDA—SENSUS 


in point of time.?® 


[§ 5] 4. In Phrases, 
es.29 


The word occurs in phras- 


Senior counsel.*° Of two or more counsel retained 
on the same side of a cause, he is the “senior” who 
is the elder, or more important in rank or estima- 
tion, or who i is charged with the more difficult or im- 
portant parts of the management of the case.*? 


“Senior encumbranee,’’’? “senior 
“senior teacher in 


Other phrases: 
judge,”?* “senior teacher,”** and 
charge of the school.’’*® 


SENORIO. In Spanish law, dominion or prop- 
erty.?¢ Y 
SENSE.°’ Cognitive power, consciousness, es- 


pecially understanding ;38 also import, meaning, sig- 
nification.*°® 

Senses. In the plural, the word has been construed 
sometimes as equivalent to “faculties.”*° 


SENSUAL. Lewd.*} 
SENSUALITY. One of the synonyms of “lewd- 
ness.” 4? 


SENSUS. Literally, “sense;”’4* also meaning ;**# 
reason;*° signification;*® understanding.4* The 
word occurs in various phrases,*® and maxims.*® 


Malo sensu. In an evil or derogatory sense.®*° 


os cay L. D. [cit Las Partidas 
pare tit 28 16]. See also Dominio 
[quot State v. 9 C. J. p 442. 


“Path” 48 C. J. p 419 and cross | Hueston, supra]. 
references thereunder. 25. Webster D. [quot State v. 
10. Burrill L. D. [cit Las Parti- | Hueston, supra (describing this as 


See also Hase- 


das, part 3 tit 31 1 3]. 
: Way [40 Cyc 


MLeENCS aL oF Cad. p SoG; 
846]. j 
11. Black L. D. White New Re- 
cop. b2 tit 6 § 1]. See also High- 
ways § 1 text and note 18. 
12. See Send § 2. 


13. Black L. D. [cit Reg. Orig. 185] 
(now abolished). 


14. See Insane Persons § 60. 

15. See Insane Persons § 4 note 42; 
§ 60. 

16. As affecting testamentary ca- 
pacity see Wills [40 Cyc 1008]. 


17. Encyclopedic L. D. [cit In re 
Barker, 2 Johns. Ch. (N. Y.) 232, 234, 
237). 

[a] Similar definition.—‘‘Incapacity 
to contract arising from the impair- 
ment of the intellectual faculties by 
old age.” Black L. D. See also Con- 
tracts § 44. 

1oay Blackeh. DD: 


{a] Seniores [the plural form], in 
old English law, seniors; ancients; 
elders. Burrill L. D. [cit 2 Spelman 
Feud. lib 2 tit 52]. 


“Ancients” 2 C. J. p 1336. 
“Elder” 19 C. J. p 1256. 


19. Burrill L. D. [cit 2 Spelman 
Feud. lib 2 tit 52]. 


20. Burrill L. D. [cit Grotius Jur: 
Bells libs 2).¢38 § 19 n: 2]. 


“Lord” 38 C. J. p 243. 


21. State v. Hueston, 44 Oh. 
6, 4 NE 471. 

22. Webster D. [quot State v. Hues- 
ton, supra]. 

23. Webster D. 


See: ob 


[quot State v. 


the popular definition) ]. 


[a] As longest in office.—‘‘Taking 
this language alone, [the definitions 
quoted] it may be construed to mean, 
not one who entered upon his present 
term of office first, but one who has 


been longest in the office.’’ State v. 
Hueston, 44 Oh. St. 1, 6, 4 NE 471. 
26. Webster D. [quot State v. 


Hueston, 44 Oh. St. 1, 6, 4 NE 471]. 
“Age”? 2C. J. p 401. 
SPrior50) Cotdenb oaks 
“Rank” 52 C. J. p 797. 


27. Black L. D. See also Junior 35 
Cc. J. p 126; Names § 8 


28. Encyclopedic L. D. See also 
“Senior encumbrance” infra note 32. 


“First”? 26 C. J. p 591. 

29. See cases infra this section. 
30. “Counsel” 15 C. J. p 351. 
31. Black L. D. 


32. See Chattel Mortgages §§ 389— 
393; Mortgages § 444 et seq. 


33. See Judges § 2 text and notes 
OO;Pode 


34, Dildine v. New York Bd. of 
Education, 133 App. Div. 261, 262, 117 
NYS 578. 


[a] Relates to duties and not to 
age.—'‘‘The word ‘senior’ as applied to 
a teacher does not relate to age or 
period of service, but to certain par- 
ticular duties which such teacher was 
called upon to perform.” Dildine vy. 
New York Bd. of Education, 133 App. 
Div. 261, 262; 117 NYS 573: 


25. Dildine v. New York Bd. of 
Education, 133 App. Div. 261, 263, 117 
NYS 578. 


oes ok LOC Dd: prasse 
“Property” §§ 2-4. 


37. Sense of impending death as 
requisite of ‘dying declaration see 
Abortion § 87; Evidence § 259; Homi- 
cide §§ 497-499, 504, 505. 


“Popular sense” 49 C. J. p 1082. 
38. Century D. 
39. Century D. 


40. See Kaminski v. Chicago City 
Re u@or, PSihit, Ae TO6e N69. 


[a] In personal injury action, in- 
struction using word “faculties” in- 
stead of “senses” in directing the jury 
that it was the duty of plaintiff to 
have used his “faculties” with ordi- 
nary and reasonable diligence held not 
erroneous. Kaminski v. ePieaeo City 
Ra Cory, LSi srA S06; 


“Faculties” 25 C. J. p ee 


41. Jamison v. State, 117 Tenn. 58, 
68, 94 SW 675. 


“Lewd” see Lewdness § 1 text and 
notes 11-13. 


42. Century D. [quot Jamison vy. 
State, 117 Tenn. 58, 70, 94 SW 675]. 


“Lewdness” § 1. 

43. Burrill L. D. 

“Sense” ante. 

44. Black L. D. 

45. Burrill L. D. 

“Reason” 52 C. J. p 1181. 

46. Black L. D. 

472." Burrill ED: 

“Understanding” [39 Cyc 672]. 

48. See infra text and notes 49-56. 
49. See post text and notes 57-59. 
50. Black L. D. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


x 


Malus®: sensus.°*? 


Mitiori sensu.°* 
stringent sense.°® 


Sensu honesto. In an honest sense.°® 
SENSUS VERBORUM EST ANIMA LEGIS.57 


SENSUS VERBORUM EST DUPLEX, MITIS 
ET ASPER, ET VERBA SEMPER ACCIPIENDA 


SUNT IN MITIORE SENSU.°** 


SENSUS VERBORUM EX CAUSA DICENDI 
ACCIPIENDUS EST; ET SERMONES SEMPER 
ACCIPIENDI SUNT SECUNDUM SUBJECTAM 


MATERIAM.®® 
SENT.°° 
SENTENCE. 


The bad sense.®3 


In a milder, less severe, or less 


[§ 1] A. In Grammar. 
by grammarians, a sentence; an assemblage of words 
so arranged as to express an entire proposition.*+ 


[§ 2] B. In Law—l. In General. 


SENSUS—SENTENCE 


[7° Cod.) 127 


ties, upon which a real interest has been settled.*? 
The word is used in civil,®* eriminal,®* and ecclesi- 
astical®® law, although it is more usually applied to 


criminal proceedings.*® 


[§ 3] 2. In Non-Criminal Law. A judgment®’ of 
the court;®* or judicial declaration made by a judge 
in a cause;®® and more specifically, the final deter- 
mination by a court of admiralty.”° 


Definite sentence is one which puts an end to the 


tion.7°% 


suit;?°% and regards the principal matter in ques- 
’ fas) 


Interlocutory sentence’? is one which determines 


only some incidental matter in the proceedings.‘°% 


[§ 4] 8. In Criminal Law—a. In General. 
word is used in criminal law both as a noun,‘ and 


As defined 
as a verb.*? 


A judicial de- 


termination of a cause agitated between real par- 


[a] Another form of the phrase. 
—‘In malo sensu—In the less favor- 
able acceptation.’’ Anderson L. D. 


In malam partem see In § 7 note 
56 [dm]. 


51. “Malus” 38 C. J. p 520. 


52. See also Malo sensu supra note 
50. 


53. Anderson L. D. 
“Bad?.6.6. J; p:8 79. 
54. ‘“Mitior Sensus’” 40 C. J. p 1229. 


55. Black L. D. See also maxim: 
“Sensus verborum est duplex, etc.” 
post text and note 58. 


{a] Another form of the phrase.— 
“Tn mitiori sensu—In the more favor- 
able acceptation.” Anderson L. 
See also In § 7 note 56 [ds]. 


56 Black L. D. 


{a] “Yo interpret words ‘sensu 
honesto’ is to take them so as not to 
impute impropriety to the persons 
concerned.” Black L. D. 


“FHronest” 30 C. J. p 457. 


57. A maxim meaning ‘‘The mean- 
ing of words is the spirit of the law.” 
Peloubet Leg. Max. [cit Elmer’s Case, 
5 Coke 2a, 2b, 77 Reprint 49]. 


[a] Applied in: Godbe v. Salt Lake 
Cityf 1 -Utah-68, 77. 


58. A maxim meaning ‘“‘The mean- 
ing of words is two-fold, mild and 
rough, and words are always to be 
received in their milder sense.” Pe- 
loubet Leg. Max. [cit Cromwell’s 
Case, 4 Coke 12b, 13a, 76 Reprint 877]. 


59. A maxim meaning “The sense 
of words is to be taken from the oc- 
casion of speaking them; and dis- 
courses are always to be interpreted 
according to the subject-matter.” 
Black L. D. [cit Cromwell’s Case, 4 
Coke 12b, 13b, 76 Reprint 877]. See 2 
Kent Comm. p 555. 


[a] Applied in: Cochrane v. Stew- 
art, 63 Mo. 424, 427. See Littlefield 
Vv! Winslow, 19 Me. 394, 398 (where 
maxim is given other form). See also 
infra note [b] (2). 


[b] Other forms of the maxim.— 
(1) “Sensus verborum ex causa di- 
cendi accipiendus est. The sense of 
words is to be taken from the occa- 
sion of speaking them.’ Peloubet 
Leg. Max. [cit Cromwell’s Case, 4 
Gone 12b, 13b, 76 Reprint 877 (where 
full text of ‘the maxim is given)]. 
(2) “Sensus verborum ex causa di- 
centis accipiendus est, et secundum 


subjectam 


materiam.” Littlefield v. 
Winslow, 19 Me. 394, 398. 
60. See Send ante § 3. 
61. Bourland yv. Hildreth, 26 Cal. 
161, 2. 
62. Bandon v. Becher, 3 Cl. & F. 


479, 511, 6 Reprint 1517 [quot Farwell 
v. Great Western Tel. Co., 161 III. 
522, 601, 44 NE 891; Conklin v. La 
DowaecsuOru3so4, 365, 04.) 205i. 


[a] “In order to make a sentence 
there must be a real interest, a real 
argument, a real prosecution, a real 
defense, a real decision.” Bandon v. 
Becher, 3 Cl. & F. 479, 511, 6 Reprint 
1517 [quot Farwell v. Great Western 
Tel. Co., 161° 11). 522,'601, 44 NE 891 
(but substituting ‘‘discussion’ for 
“decision’’); Conklin v. La Dow, 
Or. 354, 365, 54 P 218]. 


62. State v. McClelland, 58 N. D. 
365, 226 NW 540, 544. See infra § 3. 

{a] “Frequently .. . applied as 
well in civil as in criminal cases.” 
State v. McClelland, 58 N. D. 365, 226 
NW 540, 544. 

64. State v. McClelland, 58 N. D. 
365, 226 NW 540, 544. See infra §§ 
4-7, 

65... See infra § 8. 


66. -Bouvier L. D. [quot Peo. 
Jenkins, 322 Ill. 33, 38, 152 NE 349], 

[a] “The term judgment is more 
usually applied to civil and sentence 
to criminal proceedings.” Bouvier L. 
D. [quot Peo. v. Jenkins, 322 Ill, 338, 
38, 152 NE 549]. 

67. Bouvier L. D. .[quot Peo. v. 
Jenkins, 322 Ill. 33, 38, 152 NE 549]; 
Wright v. Donaldson, 158 Pa. 88, 90, 
27 A 867. 


“Judgment” see Judgments § 1. 


68. Allen v. Delaware County, 161 
Pa. 550, 552; 29 A 288.) \SeePeon vi 
Jenkins, 322 Til. 33, 38, 152 NE 549. 


69. Bouvier L. D. [quot Peo. v. 
Jenkins, 322 Ill. 33, 38, 152 NE 549]. 


70. Anderson L. D. [quot’ Wright 
v. Donaldson, 158 Pa. 88, 90, 27 A 867]. 
See also Admiralty §§ 275-287. 

70%. Black L. D. [cit Phillimore 
Eccl. L. 1260]. 

[a] Also a “final sentence.”’—Black 
le: 

“Final judgments” see Judgments § 
8. : 


70144. Black L. D. [cit Phillimore 


The 


[§ 5] b. As Noun.?® While in common parlance‘* 
the word may mean commitment,’® in its ordinary 


Keel. L. 1260]. 
70%. See also Judgments § 18. 


70%. Black L. D. [cit Phillimore 
Eieel. LL. 4121607. 


[a] Used in the civil law, a sen- 
tence on some indirect question aris- 
ing from the principal cause. Blaek 
yes [cit Halifax Civ. L. b 3 ch 9 no. 


71. See cases infra §§ 5, 6. 
72. See cases infra § 7. 
73. Sentence: 


In general see Criminal Law § 3000 et 
seq. 

After remand by appellate court see 
Criminal Law § 3769. 


As evidence in civil case see Judg- 
ments §§ 1386-1388. 

As subject of mandamus see Manda- 
mus §§ 161, 167. 


Authority to pardon, reprieve, or com- 
mute see Pardons §§ 8-16, 47. 


Commutation of see Pardons §§ 47- 
54. 


Constitutionality of statutes regulat- 
ing see Constitutional Law § 315. 


Court-martial sentenee see Army and 
Navy §§ 195-201, 204, 206-213; Mi- 
litia §§ 104-107. 

Defect in, or invalidity of see Habeas 
Corpus §§ 11, 35-52. 

Fixing duration of when fine is im- 
posed see Criminal Law §8§ 3084— 
3086; Fines, Forfeitures, and Pen- 
alties § 25. 

To reformatory see Infants §§ 226, 
239, 242-247; Reformatories § 16 
text and notes 94 [a], 97: 


Cumulative sentence see Criminal 
Law §§ 3224-3226, 32387, 3238. 


Indeterminate sentence see Crimi- 
nal Law §§ 3083, 3223. 


74. State v. McClelland, 58 N. D. 
365, 226 NW 540, 544. 


[a] “Even among the legal pro- 
fession and in the decisions of the 
courts.’ State v. McClelland, 58 N. 
D. 365, 226 NW 540, 544. 


75. State v. McClelland, 58 N, D. 
365, 226 NW 540, 544. 


[a] “Commitment” synonymous.— 
“The word ‘sentence’ is frequently 
used as a synonym for commitment.” 
State v. McClelland, 58 N. D. 365, 226 
NW 540, 544. 


“Commitment” 12 C. J. p 149. 
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aceeptation’® it refers to a judgment of imprison- 
ment,*’ in its more technical legal sense*® it means 
more than this,?® that is, a judgment in a criminal 
It deseribes any judgment of a criminal 
court;8! it is the appropriate word to denote the 
action of the court before which the trial is had, de- 
claring the consequences to the convict of the fact 
In its technical sense it means 
a final determination by®* or of’* a criminal court, 
which fixes the punishment to be imposed ;*® 
final determination of the trial in a criminal cause ;*° 
the final judgment in a criminal case;8* the imposi- 
tion of a punishment or enforcement of a penalty;*® 
the judgment*® of the court,°° upon conviction for 
crime,®! formally declaring to the accused the legal 
consequence of the guilt, for which he has been con- 
victed or has confessed,®? or formally pronouneed,?* 


action.’° 


thus ascertained.*? 


Ex p. Watson, 157 N. C. 340, 
355, 72 SE 1049. 


Ex p. Watson, supra, 


78. State v. McClelland, 58 N. D. 
365, 226 NW 540, 543. 


79. Ex p. Watson, 157 N. C. 340, 
355, 72 SE 1049. 


80. State v. McClelland, 58 N. D. 
365, 226 NW 540, 548. 


81. Ex p. Watson, 
355, 72 SE 1049. 


82. Com. v. Lockwood, 109 Mass. 
323, 325, 12 AmR 699 [quot State v. 
Barnes, 24 Fla, 158, 158, 4 S 560; 
State v. Moise, 48 La. Ann. 109, 121, 
18 S 948, 35 LRA 701; Munkley v. 
Hoyt, 179 Mass. 108, 109, 60 NE 413; 
Peo. v. Adams, 95 Mich. 541, 543, 55 
NW 461; State v. Henson, 66 N. J. 
L. 601, 607, 50 A 468, 616. To same 
effect Peo. v. Murphy, 257 Ill. 564, 
566, 100 NE 980 [quot Peo. v. Jenkins, 
322° Ill. 33, 38, 152 NE 549]; Stewart 
v. Stewart, 93 N. J. Eq.'1, 4, 114 A 
851. See State v. McClelland, 58 N. 
D. 365, 226 NW 540, 544. 


{a] Similar definitions.—(1) ‘Sen- 
tence denotes the action of a court of 
criminal jurisdiction declaring the 
consequences to a convict of the fact 
of guilt confessed or ascertained by 
a verdict.” Peo. v. Murphy, 257 Ill. 
564, 566, 100 NE 980 [quot Peo. v. 
Jenkins, 322 Ill. 33, 38, 152 NE 549]. 
(2) “Sentence denotes the action of 
the court in which the plea is made 
or verdict rendered, declaring the con- 
sequences to the convict of the fact 
ascertained.” Stewart v. Stewart, 93 
Node Migs 14, tis VAL isd ie VCs). “The 
judgment of the law which the court 
is compelled to pronounce declaring 
to the accused the legal consequences 
of the guilt which he has confessed 
or of which he is convicted.’’ State 
v. McClelland. 58 N. D. 365, 226 NW 
540, 543 [cit C. J.]. 

Not act of court but judgment of 
law see Criminal Law § 3000 text and 
note 3. 


83. Anderson L. D. [quot Wright 
v. Donaldson, 158 Pa. 88, 90, 27 A 867]. 


84. Featherstone v. Peo., 194 Ill. 
325, 334, 62 NE 684. 


85. Wright v. Donaldson, 158 Pa. 
88, 90, 27 A 867. 


[a] “Ordinarily this final determi- 
nation fixes the punishment to be im- 
posed on the defendant when the ver- 
dict is ‘guilty’; but it may declare 
the freedom of the defendant 
when the verdict is ‘not guilty. 
Wright v. Donaldson, 158 Pa. 88, 90, 
27 A 867. 

86. Noel v. State, 17 Okl. Cr. 308, 


157 N. C. 340, 


>» 


SENTENCE 


conviction ;° 
flicted ;°® 


the 


court,’’?° 


314, 188 P 688. See Wright v. Don- 
aldson, 158 Pa. 88, 91, 27 A 867 (“the 
termination of the prosecution’). 


87. Cherry v. Cherry, 253 Mass. 
172, 176, 148 NE 570. See Thompkins 
v. State, 87 Tex. Cr. 502, 222 SW 1103, 
224 SW 687 (“the sentence being the 
final judgment’). 


88. Com. v. Bishoff, 2 Pa. Dist. 646, 
13 Pa. Co. 503, 504. 


89. Bearden v. Attalla, 22 Ala. A. 
657, 117 S 603, 604; Com. v. Lockwood, 
109° Mass. 323%—325, 12 AmR. 7699 
(“judgment or sentence’) [quot State 
v. Barnes, 24 Fla. 153, 158, 4 S 560 
State v. Moise, 48 La. Ann. 109, 121, 
18 S 9438, 35 LRA 701; Munkley Vv. 
Hoyt, 179 Mass. 108, 109, 60 NE 413; 
Peo. v. Adams, 95 Mich, 541, on 55 
NW 461; State v. Henson, 66 N. L. 
601, 607, 50 A 468, 616 (cit Stewart 
v. Stewart, 93 N. Je Hg. 45 04,, 104A 
851)]; Peo. v. Agent, etce., State Pris- 
on, 118 Misc. 44, 192 NYS 692, 693; 
Wright v. Donaldson, 158 Pa. 88, 90, 
27 A 867. But see Com. v. Bishoff, 
2 Pa. Dist. 646, 18 Pa. Co. 503, 504. 


[a] “Judgment’’ synonymous.— 
“The terms ‘judgment’ and ‘sentence,’ 
as used in the statute, [Pen. L. § 2188, 
as amended by L. (1920) c 568 (re- 
lating to suspension of sentences) ] 
are synonymous.” Peo. v. Agent, etc., 
State Prison, 118 Misc. 44, 192 NYS 
692, 693. 

[b] “Not a mere formal judgment 
in favor of the commonwealth.” Com. 
v. Bishoff, 2 Pa. Dist. 646, 18 Pa. Co. 
508, 504. 

“Judgment” distinguished see infra 
note 5. 

“Judgment” see Judgments § 1. 


90. Belden v. Hugo, 88 Conn. 500, 
504, 91 A 369, 870 [quot In re Hall, 
100 Vt. 197, 202, 1386 A 24]; State v. 
Ballard, 122 N. C. 1024, 1025, 29 SE 
899; Allen v. Delaware County, 161 
Pa, 550, 552, 29 A 288; Ex p. Fisher, 
95 W. Va. 397, 400, 121 SE 287, 


91. State v. Ballard, 122 N. C. 1024, 
1025, 29 SE 899. 


92. Ex p. Fisher, 
400, 121 SE 287. 


93. Bearden v. Attalla, 22 Ala. A. 

57, 117 S 603, 604; Belden v. Hugo, 
83 Conn. 500, 504, 91 A 369 [quot In re 
Hall, 100 Vt. 197, 202,186 A 24]. 


94. Bearden v. Attalla, 22 Ala, A. 
657, 117 S 603, 604. 


95. Black L. D. [quot Belden vy. 
Hugo, 88 Conn. 500, 504, 91 A 369 
(quot In re Hall, 100 Vt. 197, 202, 136 
A 24)]; Bearden vy. Attalla, 22 Ala. A, 
657, 117 S 608, 604. 


96. Bouvier L. D.; 


95 W. Va. 397, 


Rapalje & L. 


“Sentences ai. ies 


“a 


by the court or judge upon the defendant after his 
awarding the punishment to be in-. 
ine judgment rendered against the de- 
fendant in a criminal proceeding;°® the order of the 
court, made in the presence of defendant®’ and his 
counsel®® and entered of record,®® pronouncing the 
judgment and ordering the same to be carried into 
execution in the manner prescribed by law;' 
pronouncement by the judge of the penalty or punish- 
ment as the consequence to the defendant of the 
fact of his guilt.” 
distinguished from 


the 


In this connection, the word is 
“commitment on probation,’’* 


“ceonviction,”* “judgment,”® “probation,’® and “pun- 
ishment.””? 

Phrases: ‘Commitment, conviction and_ sen- 
tence,” “continued for sentence,’”® “sentence of the 


run concurrently,”?! 


L. D. [both quot Bugbee v. Boyce, 
Coe VitetoLl olsen obr AmooOds 


97. Noel v. State, 17 Okl. Cr. 308, 
314, 188 P 688; Owens v. State, (Tex. 
Cr.) 28 SW (2d) 133; Pennington v. 
State, 11 Tex. A. 281, 283. 


98. Noel v. State, 17 Okl. Cr. 308, 
314, 188 P 688. 


99. Owens v. State, (Tex. Cr.) 28 
SW (2d) 133; Bee Stee v. State, 
11 Tex. A. 281, 


1. Noel v. aa aly, Oxl. Cr. W085 
314, 188 P 688; Owens v. State, (Tex. 
Cr.) 28 SW (2d) 1383; Pennington vy. 
State, 11 Tex. A. 281, 283. 


[a] Held insufficient to constitute 
“sentence.”—Cherry v. Cherry, 253 
Mass. 172, 177, 148 NE 570; Owens v. 
State, (Tex: Cr:) 28 SW (2d) ‘133% 
Poets Vv. State, 11 ‘Tex. A237 


2. Featherstone v. Peo., 194 Ill. 


325, 334, 62 NE 684. 


3. Belden v. Hugo, 88 Conn. 500; 
504, 91 A 369, 370 [quot In re Hall, 100 
Vt. 197, 202, 136° A 24), 


4 See Criminal Law § 3002. 
“Conviction” 13 C. J. p 905. 
5. See Criminal Law § 3001. 
“Judgment” see Judgments § 1. 


sae Archer v. Snook, 10 F. (2d) 567, 
569. 

[a] In Probation Act [18 USCA 8§ 
724-727], “the term ‘sentence,’ is used 
in opposition to ‘probation,’ and 
means a sentence to the punishments 
formerly in vogue.” Archer y. Snook, 
10°. (2d) 567, 569. > 


“Probation” 50 C. J. p 424. 
Criminal Law § 3140. 


7 Bearden v. Attalla, 22 Ala. A. 
657, 117 S 608, 604. 


“Punishment” 51 C. J. p 92. 
see Criminal Law § 3186 et seq. 


8. Peo. v. Marks, 75 Misc. 404, 135 
NYS 528, 525. 


[a] In Penal Law ([Consol. L. 
(1909) ec 40], § 1692, relating to res- 
cue, the terms “relate to a case where 
an officer or other person holds a pris- 
oner under lawful ‘custody after he 
has been judicially held under a com- 
mitment, con head or sentence for 
misdemeanor.” v. Marks, 75 
Misc. 404, 135 NYS “533, 525. See also 
Rescue §§ 1-4, 


9. Cherry v. Cherry, 253 Mass. 172, 
176, 148 NE 570. 


10. Allen v. Delaware County, 161 
Pa. 550,.552, 29 A 288. 


11. Nishimoto v. Nagle, 44 F. (2d) 


An'd see 


And 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SENTENCE—SENTENTIA FACIT JUS, ETC. 


“sentence suspended,”!? “sentence to a term of im- 
prisonment,”’!* “sentence to begin from this date,”!4 
“sentence to imprisonment,”!> and “sentence to the 
work-house.”?® 


[§ 6] c. As Verb. While the word as a verb may 
mean to commit,!? ordinarily and in its technical 
sense it means to pronounce judgment of imprison- 
ment as a punishment for crime.'® Phrase: “After 
conviction the officer must ‘sentence.’ ’”’!® 


Sentenced. A word said to be equivalent to an 
assessment of punishment,?° whether or not it is to 
be construed as the equivalent of a formal judg- 
ment.?*_ Phrases: “Sentenced more than once,”?? 
“sentenced to a term of imprisonment,’’?* “sentenced 
to imprisonment,”?* “sentenced to imprisonment for 
a year or more,’’?> “sentenced to six months in 
jail,”*°> and “sentenced to the penitentiary.”?* 


[§ 7] 4. In Ecclesiastical Law. “Sentence” in ec- 
clesiastical procedure is analogous to “judgment’’?§ 
in an ordinary action.?°-33 


SENTENCIA.** In Spanish law, the word is used 
in connection with both civil and criminal proceed- 


304, 305. 21. Ex p. Perse, supra. 
{a] “The fact that the sentences 22. Nishimoto v. Nagle, 44 F. (2d) 
run concurrently (1) merely means | 304, 305; 


that the convict is given the privilege 
of serving each day a portion of each 
sentence.” Nishimoto v. Nagle, 44 F. 
(2d) 304, 305. (2) And it has been 
held that such fact does not make 
them a single sentence. Nishimoto v. 
Nagle, 44 F. (2d) 304, 306. 


{a] 
ber 


Nagle, 44 F. 


Johnson v. U. S., 28 Fy (2d) 
810, 811 [rev 26 F. (2d) 288]. 


Phrase held to refer to num- 
of separate crimes for 
sentences are imposed. Nishimoto v. 
(2a) 
sentences ran concurrently); Johnson 


(5%. Crdale 129 


ings,?> and means a judgment;°° a sentence.*” 
SENTENTIA. In the civil law, a term that im- 


ports?® sense,*®® as distinguished from mere words ;*° 
hence the deliberate expression of one’s will or in- 
tention.*+ 


In another sense, “sententia” is the sentence of a 
judge or court.*? It appears as the introductory 
word in various legal maxims.** 


SENTENTIA A NON JUDICE LATA NEMINI 
DEBET NOCERE.+* 


SENTENTIA CONTRA MATRIMONIUM NUN- 
QUAM TRANSIT IN REM JUDICATAM.+*° 


SENTENTIA CONTRA MINOREM INDEFEN- 
SUM LATA NULLA EST.*° 


SENTENTIA FACIT JUS, ET LEGIS INTER- 
PRETATIO LEGIS VIM OBTINET.*? 


SENTENTIA FACIT JUS ET RES JUDICATA 
PRO VERITATE ACCIPITUR.*® 


88. Black L. D. 
SLmpore? 31) Ca Je De a2ote 
39. Black L. D. 
“Sense” ante. 

40. Black L. D. 

41. Black L. D. 

42. Black L. D. 


which 


304, 305 (where 


12. Blazier v. Keffer, 79 N. J. L. 
Bo2,~200, ip A 439. 


[a] “The words - amount to 
a declaration that no punishment 
ought to be _ inflicted.” Blazier v. 
Keffer, 79 N. J. L. 252, 253, 75 A 439. 
See also Criminal Law §§ 3041-3050, 
3139-3143. 


13. Hart v. Norman, 92 Misc. 185, 
155 NYS 238, 240. 


{a] “Fine” distinguished.—(1) ‘A 
sentence to a term of imprisonment is 
personal punishment for the commis- 
sion of a crime or misdemeanor im- 
posed by a court, whereby a person 
is involuntarily deprived of his lib- 
erty and confined in a prison for a 
definite term.” Hart v. Norman, 92 
Mise. 185, 155 NYS 238, 240. (2) “A 
fine is pecuniary punishment for the 
commission of a crime or misdemean- 
or.” Hart v. Norman, supra. (3) “A 
fine with the provision that the de- 
fendant stands committed until it is 
paid” held not ‘‘equivalent to a term 
in prison.” Hart v. Norman, supra. 


14. Brooke v. State, 99 Fla. 1275, 
128 S 814, 816. 

15. State v. Jacobs, 167 Wis. 299, 
303, 166 NW 324. 

16. Durham vy. State, 89 Tenn. 723, 
725, 1 SW 74. 


[a] “Is a sentence to hard labor, 
whether expressly pronounced or 
not.” Durham v. State, 89 Tenn. 7238, 
"25, 1 SW 74. 


17. State v. McClelland, 58 N. D. 
365, 226 NW 540, 543. 


“Commit” 12 C. J. p 148. 


18. State v. McClelland, 58 N. D. 
365, 226 NW 540, 544. 


19. Ex p. Watson, 
355, 72 SE 1049. 


20. Ex p. Perse, 
411, 286 SW 733. 


[57 Co J:—9] 


157 N. GC, 340, 


220 Mo. A. 406, 


v. U. S., 28 F. (2d) 810, 811 [rev 26 F. 
(2d) 288] (where sentences were con- 
secutive). 


23. Hart v. Norman, 92 Misc. 185, 
155 NYS 238, 241. 


24. State v. Jacobs, 167 Wis. 299, 
303, 166 NW 324. 


[a] One held sentenced to im- 
prisonment, where having been con- 
victed of an offense punishable by 
fine, he has been also sentenced, as re- 
quired by statute, to be committed to 
the county jail till the fine and costs 
are paid. State v. Jacobs, 167 Wis. 
299, 303, 166 NW 324. 


257 Us SavVanomith, 1S hae C20pmeG3, 
64. 


[a] Alien sentenced to state re- 
formatory until discharged by law 
held definitely sentenced to imprison- 
ment for a year or more within Immi- 
gration Act Feb. 5, 1917, § 19 (8 USCA 
§ 155), where he was incarcerated in 
such reformatory for one year and 
six months and under regulations 
adopted pursuant to statutes, no pa- 
role or discharge was grantable until 
after expiration of thirteen months 
following his arrival at reformatory. 
U.S. v. Smith, 8 F. (2d) 6638, 664. 


26. Ex p. Perse, 220 Mo. A. 406, 
411, 286 SW 733. 


27. Featherstone v. Peo., 
325, 334, 62 NE 684. 


ES iB 


28. See generally Judgments 33 C. 
J. p 1042, 

29-33. Black L. D. 

34. See also Sententia post. 

35. Escriche Diccionario. 

36. Escriche Diccionario. See 
Sentence ante. 


“Judgment” see Judgments § 1. 
37. Escriche Diccionario. 
“Sentence” ante. 


“Sentence” ante. 


43. See maxims 
notes 44-51. 


44. A maxim meaning “A sentence 
passed by one who is not a judge 
should not harm any one.” Peloubet 
Leg. Max. [cit Fleta 6. 6. 7]. 


[a] Applied in: Van Slyke v. 
Trempealeau County Farmers’ Mut. F. 
Ins. Co., 39 Wis. 390, 395, 20 AmR 50 


infra text and 


(inserting “enim” (for) after “sen- 
tentia’’). 
45. A maxim meaning “A sentence 


against marriage never becomes a 
matter finally adjudged, that is, res 
judicata.” Black L. D. [cit Kenn’s 
Case, 7 Coke 42b, 43b, 77 Reprint 474]. 


[a]. Applied in: Kenn’s Case, 7 
Coke 42b, 43b, 77 Reprint 474...” 


{b] Another translation of th 
maxim.—‘‘A sentence against Sete 
particular marriage never becomes a 
final determination or precedent 
against persons not parties to the 
particular question, in case they aft- 
erwards appeal to that marriage.” 
Morgan Leg. Max. 


46. A maxim meaning ‘An opinion 
rendered against an unbefriended 
minor is void.” Morgan Leg. Max. 
[cit Halkerstone Leg. Max. 168]. 


[a] Applied in: Monroe v. Doug- 
las, 4 Sandf. Ch. (N. Y.) 126, 196 [aft 
BO NGeY., 447 1: 


Cy ee ON maxim meaning “Judgment 
creates right, and the interpretation 
of law has the force of law.” Mor- 
gan Leg. Max. [cit Ellesmere Post 
Nati 55]. 


[a] Other translations of the max- 
im: (1) “The judgment makes the 
law, ete.” Bouvier’ Lit, Di ¥@)l “the 
sentence makes the law, ete.” Pelou- 
bet Leg. Max. [cit Ellesmere Post 
Nati 55]. 


48. A maxim meaning “Judgment 
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SENTENTIA INTERLOCUTORIA REVOCARI 
POTEST, DEFINITIVA NON POTEST.*° 


SENTENTIA NON FERTUR DE REBUS NON 


LIQUIDIS.*° 


SENTENTIA NON FERTUR DE REBUS NON 
LIQUIDIS; ET OPORTET QUOD CERTA RES 


DEDUCATUR IN JUDICIUM.’*? 


SENTIENT. Capable of sensation or of sense- 
perception ;°? having the power of feeling.®* 


Sentient beings. 


think. = 
SENTIMENT.°*® 


by deliberation or reasoning; 
opinion;°® also idea;°*? 


creates the right, and what is adju- 
dicated is taken for truth.” Peloubet 
Leg. Max. [cit Ellesmere Post. 55]. 


49. A maxim meaning ‘An inter- 
locutory judgment may be recalled; 
but not a final judgment.” Morgan 
Leg. Max. [cit Trayner Leg. Max. 
558 J. 

[a] 
im: 
be revoked, but not a final one.” 
vier L. D. [cit Bacon Max. 20]. 
“An interlocutory sentence may be 
revoked but not a final.’’  Peloubet 
Leg. Max. [eit Bacon Max. 20]. 


50. A maxim meaning ‘Sentence 
is not given upon matters that are 
not clear.” Burrill L. D. [cit Jenkins 
Cent. 7, case 9]. 

51. A maxim meaning “Judgment 
is not given on things not liquidated; 
the judgment must be on something 
certain.” Morgan Leg. Max. [cit 
Jenkins Cent. 7]. 


52. Century D. 

“Sense” ante. 

53. Century D. 

54. Keeley Brewing Co. v. Parnin, 
13 Ind. A. 588, 41 NE 471, 474. 

“Being” 7 C. J. p 1032, 


55. Free expression of sentiments 
as constituting freedom of speech and 
of the press see Constitutional Law 
§§ 467-481. 


56. Webster D. [quot Pathé Exch. 
v. Cobb, 202 App. Div. 450, 195 NYS 
661, 666]. 


“Judgment” 33 C. J. p 1040. 
“Opinion” 46 C. J. p 1117. 


57. Pavesich v. New England L. 
Ins. Go.,. 122 Ga. 190, 50 SEH, :68, 73, 
106 AmSR 104, 69 LRA 101, 2 AnnCas 
561 (defining word in plural). 


“Tdea” 31.C. J. p 236. 


58. Webster D. [quot Pathé Exch. 
v.' Cobb, 202 App. Div. 450, 195 NYS 
661, 666 (giving this as definition of 
“sentiments”)]; Pavesich v. New 
England L. Ins. Co, 122) Gan h90%7 50 
SE 68, 73, 106 AmSR 104, 69 LRA 101, 
2 AnnCas 561 (defining word in 
plural). 


“Thought” [38 Cyc 287]. 
59. Separable: 


Contract: 


In general see Contracts §§ 525- 
530, 735-7387, 1008. 


Of sale: 
Of personalty see Sales §§ 4, 5. 


Other translations of the max- 
(1) ‘‘An interlocutory order may 
Bou- 

(2) 


Those beings having the faculty 
of sensation, the power to perceive, reason and 


A decision of the mind formed 
judgment; 
thought.*§ 


SENTENTIA REVOCARI POTEST, ETC.—SEPARATE 


SEPARABLE.°® 


SEPARALITER. Literally, “ 
in indictments to indicate that two or more defend- 


separately ;”®° used 


ants were charged separately and not jointly with 


SEPARATE. 
tive. 


Phrases: 


notion; part; 


Contract:—Continued. 
Of realty see Vendor and Pur- 
chaser [39 Cyc 1304, 1354]. 
Controversy see Removal of Causes §§ 
180-193. 
Error as affecting issues on retrial see 
Appeal and Error §§ 32338, 3234. 


60. Black L. D. 

“Separately” post. 

61. Black L. D. See State v. Ed- 
wards, 60 Mo. 490, 491 [cit Rex v. 


Kingston, 8 Hast 41, 47, 103 Reprint 
259]. See also Indictments and In- 
formations §§ 287, 312-356. 


[a] “In England, the practice has 
prevailed—subject, however, to the 
discretionary power of the court to 
direct the indictment to be quashed— 
to indict a number of persons for sev- 
eral offenses of the same nature; but 
there it must be laid ‘separaliter,’ or, 
otherwise, the indictment thus framed 
will be quashed.” State v. Edwards, 
60 Mo. 490, 491 [cit Rex v. Kingston, 
8 East 41, 47, 103 Reprint 259, 9 Rev. 
Rep. 373]. 


62. State v. Edwards, 60 Mo. 490, 
492 [cit Rex v. Kingston, 8 East 41, 
47, 103 Reprint 259]. 


63. Meisser v. Thompson, 9 Ill. A. 
368, 370; Faucett v. Hensley, 35 Oh. 
Al*16;, 1710 INB352, 353. 


64. Webster D. [quot Com. v. 
Markin; 15 (Pa. .Dist.236; 286,310 Ra. 
Co. 382, 383]; Meisser v. Thompson, 


9 Til. Ax 368,-3,70- 

65. Meisser v. Thompson, ‘supra; 
Faucett v. Hensley, 35 Oh. A. 16, 171 
NE 352, 353. 

“Divide” 18 C. J. p 1405. 

66. Webster D. [quot Com. v. 
Larkin, 15 Pa. Dist. 285, 286, 81 Pa. 
Co. 882, 383]% 

“Part” see Part § 3. 

67. Webster D. [quot Com. vv. 
Larkin, 15 Pa. Dist. 285, 286, 31 Pa. 
Co. 382, 383]; Meisser v. Thompson, 9 
Ill. A. 368, 370; Faucett v. Hensley, 


85 Oh, A. 16, 171 NEY 352, 353. 
“Sever” post. 


68. Faucett v. Hensley, 35 Oh. A. 
16, 171 NE 352; 353. 


[a] “It does not mean either to 
read the pleadings or to state the sub- 
stance thereof... Faucett v. Hensley, 
35. Oh, A. UG, U7 NE sb2, 808. see 
also Trial [38 Cyc 1626]. 


69. Peo. v. Lynch,.164 App. Div. 
517, 149 NYS 895, 897. 


70. Webster D. [quot Com. v. Lar- 
kin, 15. Pas Dist... 285; 1286.3 ban@o. 
382, 383]. 


the commission of the offense in question ;** 
the word has been held to make an indictment drawn 
in this manner tantamount to several indictments.® 


To diseonnect ;°* 
to part in any way;°° to sever.°? 


and 


[§ 1] A. As a Verb—l. Transi- 
to disunite;®* to divide;®® 


“Separate . . . the issues of fact;”°® 
also “separated from the service.’’®® 


[§ 2] 2. Intransitive. 
to withdraw from each other.*°® 


[§ 3] B. As Adjective.” 


To become disunited; to 


As an adjective, the 


x 


[a] Father held not to have sepa- 
rated from his children merely by dis- 
continuing contributions to their sup- 
port, within meaning of desertion 
statute [Act March 13, 1903, P. l. p 
26], where he had abandoned his home 
and children prior to the passage of 
the act but had thereafter voluntarily 
contributed to their support. Com. v. 
Larkin, 15. Pa. Dist: 285; 286,31 ba. 
Co. 382, 383. 

71. Separate: 


Acknowledgment see Acknowledg- 
ments §§ 25-42, 60-67, 147-152, 213, 
214; Homesteads §§ 304-307. 


Actions: 
In general see Actions §§ 275-307. 


eee of see Appeal and Error § 


Cases, trial of at same time see Trial 
[88 Cye 1268]. 
Causes of action: 


ee of see Actions §§ 308— 


Joinder of see Actions §§ 188-274. 
Pleading of see Pleading §§ 171-183. 
Splitting of see Actions §§ 275-307. 


Contract see Contracts §§ 5538-556, 
570—580. 


Defeasance clause in deed given as 
mortgage see Mortgages §§ 79-84. 


Defense: 


In particular action or proceeding 
see specific titles. 


Pleading of see Pleading §§ 240-261. 
state: 

In general see infra § 4, 

Of married woman: 


In general see Husband and Wife 
§ 424 et seq. 


Mechanic’s lien on see Husband 
and Wife § 619; Mechanics’ 
Liens §§ 86-88. 


Examination see Pe ee §§ 
147, 148, 213, 214 


Issues: 


Duty of trial court see Trial [38 
Cyc 1608-1611, 1626, 1627]. 


Trial of see Trial [88 Cyc 1270, 
1271). 


Maintenance: 


Allowance for see Husband and 
Wife §§ 859-918. 


As alimony se: Divorce § 495 text 
and notes 24:-28. 


Plea or answer of codefendant see 
Pleading §§ 24'-244, 


Property of: 


Partners compared with firm prop- 
erty see Partiuership §§ 176-208. 


For later cases, developments and changes in the law see Annotations, same title and sectic n number. 


word sometimes has a fixed and technical meaning.?? 
Ordinarily it means apart’? from;7# 
disconnected ;7° distinet;*7 individual;*® not physi- 
cally a part of;7° particular;®° private.®! 
The term has been 
joint, *S;and | 


plies division and distribution.*? 
distinguished from “oeneral,’’§8 
arable.”’®> 


Separate estate. 


“ 


connections,** the term imports a 


Property of:—Continued. 


Spouses: 
In general see Husband and Wife 
§§ 37-107, 1095 et seq. 


Compared with community prop- 
erty see Husband and Wife §8§ 
1095-1171. 

Defined see Husband and Wife § 
1095 text and notes 4-11. 

Management and control of see 
Husband and Wife §§ 1176- 
1178. 

Sale, encumbrance or conveyance 
of see Husband and Wife §§ 
1215-1226. 

Wife as her separate estate see 

Husband and Wife § 424 et seq. 

Statement of causes of action or 
grounds for relief see Pleading §§ 
171-183. 

Trial in: 

Civil action see Trial [38 Cye 1268]. 
Criminal prosecution: 

Of codefendants' see 
Law §§ 2006-2014. 

On issue of insanity see Criminal 
Law §§ 2015-2019. 


Wilson v. Bryn Mawr Trust 
225 Pa. 139, 142, 73 A 1070. 


[a] In creating trust for married 
woman.—“The most apt word to 
create such a trust is ‘separate,’ 
which has a fixed and technical mean- 
ing, and which will, of itself, exclude 
_the marital rights.’’ Wilson v. Bryn 
Mawr Trust Co., 225 Pa. 139, 142, 73 
A 1070. 

73. Stewart v. Stewart, 45 R. I. 
Se ohls boo, A tS. 


[a] “Separate” and “apart” held to 
‘mean nearly the same thing. Stewart 
v. Stewart, 45 R. I. 375, 377, 122 A 
7178. 

“Apart” 3 C. J. p 250. 

74. Rolfe v. Patrons’ Androscog- 
gin Mut. F. Ins. Co., 106 Me. 345, 347, 
76 A 879. 

75. Larzelere v. Starkweather, 
Mich. 96, 104. 

76. Black L. D. 

77, Black L. D. [cit Larzelere v. 
Starkweather, 38 Mich. 96, 104. See 
Rolfe v. Patrons’ Androscoggin Mut. 
F. Ins. Co., 106 Me. 345, 347, 76 A 879. 


{a] “Originally distinct.”—Rolfe v. 
Patrons’ Androscoggin Mut. F, Ins. 
Co., 106 Me. 345, 347, 76 A 879. 


“Distinct” 18 C. J. p 1288. 

78. Black L. D. 

“Individual” § 3. 

79. Rolfe v. Patrons’ An‘droscog- 
gin Mut. F. Ins. Co., 106 Me. 345, 347, 
WiGieA S09: 

80. Black L. 1D 

“Particular” 46 C. J. p 1387. 


81. Webster Int. D. [quot Timber 
v. Desparois, 18 S.. D. 587, 593, 101 


Criminal 


72. 
Co., 


38 


The individual property of one 
of two persons who stand in a social or business re- 
lation, as distinguished from that which they own 
jointly or are jointly interested in;8® and in some 


SEPARATE 


different ;7° 
It im- 


‘sep- | anticipation.®? 


Other phrases: 
“separate and apart,”®? “separate and complete of- 
separate and distinet,”®® 
distinet offense,”®® 
tion,”®? “separate and partial report,”®® “separate 
and self-contained flats or tenements,”®® “separate 


94 66 
fense, 


separate owner- 


NW 879]. 


[a] Used in acknowledgment.—(1) 
“The word ‘separate’ imports that the 
acknowledgment - was taken by 
a private examination.’ Timber v. 
Desparois, 18 S. D. 587, 593, 101 NW 
879. (2) “ ‘Private’ and ‘separate,’ as 
defined by this lexicographer [Web- 
ster] mean substantially the same 
thing.” Timber v. Desparois, supra. 
(3) “The use of the word ‘separate’ 
instead of ‘private’ cannot be regarded 
as a defect in the acknowledgment 
that would have the effect of exclud- 
ing the original deed from record.” 
Timber v. Desparois, supra. See also 
Acknowledgments § 25 text and note 
37, §§ 213, 214. 


“Private” 50 C. J. p 369. 


82. Merrill v. epperdiuss 
A. 416, 36 NE 921, 922 


“Distribution” 18 C. J. p 1291. 
“Division” 18 C. J. p 1407. 


83. Merrill v. Pepperdine, 
A. 416, 36 NE 921, 922. 


“General” 28 C. J. p 608. 

84. Merrill v. Pepperdine, 9 Ind. A. 
416, 36 NE 921, 922. 

“Joint” 33 C. J. p 835. 


85. Deepwater R. Co. v. Western 
Pocahontas Coal, etc., Co., 152 Fed. 
824, 830; Gudger v. Western North 
Carolina R. Co., 21 Fed. 81, 83; Boyd 
v. Gill, 19 Fed. 145, 148, 21 Blatchf. 
543. 


9, ind. 


9 Ind. 


[a] “Separable” distinguished.—‘‘A 
clear distinction is to be drawn be- 
tween ‘separable controversies’ ns 
and separate and wholly distinet con- 
troversies, only joined in one proceed- 
ing by express statutory permission.” 
Deepwater R. Co. v. Western Poca- 
hontas Coal, etc., Co., 152 Fed. 824, 
830. 


86. Black L. D. 


87. See Selden v. Brooke, 104 Va. 
832, 8384, 52 SE 632; cases infra notes 
88-91. 


88. 
834, 52 SE 6382. 


Selden v. Brooke, 104 Va. 832, 
See Castree vy. Shot- 
well, 73 N. J. Hq. 590, 592, 68 A 774. 


[a] Used in tax statute, [Acts 
1897-98, p 519 c 490, amending Code 
(1887) § 492 (Code [1904] p 252)], 
providing that if the property is the 
“separate” property of a person over 
21 years of age, or a married woman, 
it shall be listed and taxed to the 
trustee, if any, and if there is no trus- 
tee, to the owner thereof, the term 
“imports separate ownership by the 
persons designated in contradistinc- 
tion to an equitable separate estate or 
the legal separate estate of a married 
woman under our Statute.” Selden 
v. Brooke, 104 Va. 832, 834, 52 SH 632. 


b] Held not ‘‘separate estate” but 
“spendthrift trust.’’—Testator’s will 
provided that a share of his estate 
should be held in trust for a daugh- 
ter, a married woman, to “her sole 


(61 Org,] od 


ship by the persons designated,** in contradistinction 
to an equitable separate estate,®°® or the legal sepa- 
rate estate of a married woman, under statutes;?° 
and it may include the right of management, use, 
and control, and also the right of alienation and 


“Her own separate estate,”?? 


“separate and 
“separate and distinct viola- 


and separate use” during her life, so 
that she might enjoy the net income 
free from the control of any husband, 
that she should have power to dispose 
of the principal fund by will, and that, 
in default of such will, it should go 
to her heirs. Held, that neither the 
principal nor the income‘*of the fund 
could be subjected to the claim of 
her attorneys for services in advis- 
ing her in relation to the manage- 
ment of the fund, the fund being in 
possession of the court, and ‘neither 
the principal nor income being a “‘sep- 
arate estate,’ but the will created a 
mere “spendthrift trust.’ Castree v. 
ind bebs 3 NV SEG 590565925 6Saee 
774, 


Cye 40 


89. Selden v. Brooke, 104 Va. 832, 
834, 52 SE 632. 


“Wife’s equitable separate estate” 
see Husband and Wife §§ 425-433. 


90. Selden vy. Brooke, 104 Va. 832, 
834, 52 SE 632. 


“Wife’s statutory separate estate” 
see Husband and Wife §§ 434-440. 


91. Castree v. Shotwell, 73 N. J. 
Eq. 590, 594, 68 A 774. 


92. Scott v. Bryan, 194 Pa. 41, 46, 
45 A 135 [quot Wilson y. Bryn Mawr 
Prust Co. 225 Pa. 139) 143 \73eAeLo pone 


93. Hava v. Chavigny, 147 La. 330, 
332, 84 S 892 [quot Arnoult v. Letten, 
155 La. 275, 276, 99 S 218]; Stewart 
v. Stewart, 45 Ree 1 375, 377, 122 A 
778; Coletrane Ve Ott; 86 W. Va. 179, 
183, 103 SE 102. See State v. Blais- 
dell, 18 N. D.. "31, 38, 119 SN W* 360: 
See also Divorce §§ 110-117. 


94. State v. Mudie, 22 S. D. 41, 46, 
115 NW 107. 


95. Gulf States Steel Co. v. Fail, 
201 Ala. 524, 525, 78 S 878; Ivy River 
Land, etc., Co. v. American Ins. Go., 
190 N. C. 801, 803, 130 SE 864. See 
Deepwater R. Co. v. Western Poca- 
hontas Coal, etc., Co., 152 Fed. 824, 
830. 


opr opens trust” see Trusts [39 


96. Belser v. State, 16 Ala. A. 504, 
ae 79 S 265. 


To eS DP. ELenry, 2s. Wes wioiome 
sct 142, 148, 381 L. ed. 174 [quot fix 

De Bara, 179 Us Si ol6, 320, 21 Ser 
1106, ete 45 L. ed. 207; Francis v. U. 
S., 152 Fed: 155, 156, 81 CCA 407]. 


[a] “Continuous offense” distin- 
guished.—Ex p. Henry, 123 U. S. 373, 
8 SCt 142, 148, 31 L. ed. 174 [quot 
Ex p. De Bara, 179 U. S. 316, 320, 21 
SCt 11057112, 545 a. vedas 207s 


98. In re West 162d St., 125 App. 
Div. 485, 109 NYS 950, 953, 958. 


99. Darrall v. Whitaker, 92 L. J. 
K. B. 882, 885. 


“Plat? § 3. 
“Self-contained flat” ante, 
“Tenement” [38 Cyc 180]. 


182 [57 C.J.] 


assessment,’”! “separate ballot,’? 
arate consumer,”® 
rate dwelling,”’’ 


rate general verdict,”?? 
rate oceasion,”’?* 
public emoluments or privileges, 
district,”+7 


1. Finkbine Lumber Co. v. Batson, 
151 Miss. 608, 118 S 443, 444. 


“Assessment” 5 C. J. p 814. 


2. McEvoy v. Christensen, 178 
Iowa 1180, 1185, 159 NW 179; State 
v. Blaisdell, 18 N. D. 55, 67, 118 NW 


141, 1388 AmSR 741, 24 LRANS 465. 
See also HPlections § 166. 


[a] Construing Primary Election 
Law [L. (1907) p 157 ¢ 109] § 138, pro- 
viding that,'if no candidate shall re- 
ceive certain per cent. of all the votes 
of his party for United States Sen- 
ator, then the two candidates of each 
party who receive the highest num- 
ber of votes at the primary shall be 
placed upon a separate ballot, to be 
voted for at the general election fol- 
lowing, the court said: “The word 
‘separate’ as there used, does not 
mean separate from the general bal- 
lot, but means separate as to each 
political party.’ State v. Blaisdell, 
18 N. D. 55, 67, 118 NW 141, 138 Am 
SR 741, 24 LRANS 465. 


teat Oat Uouror Wales. 


Peon tv. Haupt, 2le= App. Div. 
est 218 NYS 210, 212. 


“Building” 9 C. J. p 683. 


4. See Albany v. Newark Shoe 
Stores Co., 152 Ga. 557, 110 SE 283. 


“Business” 9 C. J. p 1101. 


5. U.S. v. Keatley, ee {ORAS OPA 
27 SCt 404, 405, 51 L. ‘ed. 618. 


[a] Separate trials under one in- 
dictment against several defendants 
held to make them “separate causes” 
within the meaning of Rev. St. § 828, 
prescribing the docket fees which the 
clerk of a federal court may charge 
in a cause. U.S. v. Keatley, 204 U. 
S. 562, 27 SCt 404, 405, 51 L. ed. 618. 


6. Nogales Water Co. v. Neumann, 
LZ Ar Ze S06, rou, 00m wT Oa. 


“Consumer” 12 C. J. p 1309. 
“Consumer of water” 12 C. J. p 1309. 


7 Deepwater R. Co. v. Western 
Pocahontas Coal, ete., Co., 152 Fed. 
824, 830; Gudger v. Western North 
Carolina R. Co., 21 Fed. 81, 83 [eit 
Bova VawGilly 19 Beds) 145, 1438, 21 
Blatchf. 543]. 


[a] “Separable cause of action” 
distinguished.—Boyd v. Gill, 19 Fed. 
145, 148, 21 Blatchf. 543 [cit Onee 
Vv. Western North Carolina R. Coy 
Fed. 81, 83]. 


[b] “Separable controversy” dis- 
tinguished.—Deepwater R. Co. v. 
Western Pocahontas Coal, etc., Co., 
152 Fed. 824, 830. 


“Controversy” see Actions § 39. 


8. See London County v. Cook, 
[1906] 1 K. B. 278, 288; Callaghan vy. 
Bristowe, 89 L. J. K. B. 817, 818. 


“Dwelling” 19 C. J. p 843. 

9. State v. Blaisdell, 18 N. D. 31, 
38, 119 NW 360. 

[a] Hela “separate election.”— 
“The question of the creation of a 


new county is submitted to the elec- 
tors upon a ballot separate and apart 


“separate build- 
ing,”*® “separate business,”* “separate causes,”® “sep- 
“separate controversy, 
“separate election, 
farms,”!° “separate from sale agreement,”1 “sepa- 
“separate labor,”?® 
“separate offenses,’’+® 
716 “Separate school 
“separate slips or riders,’ 


SHEPARATE—SEPARATELY 


and 


7 “sepa- 


79 “separate 


ets 
“sepa- 
“separate 


“separate 


from the one used for the election of 
Officials. In a strict legal sense, it 
is a separate election, but held in con- 
nection with the general election and 
as a part of it.” State v. Blaisdell, 
18 N. D. 31, 38, 119 NW 360. 


“Election” see Elections § 1. 


10. Larzelere v. Starkweather, 
Mich. 96, 104. 


[a] Hela not “separate farms” or 
“different farms.” lLarzelere vy. Stark- 
weather, 38 Mich. 96, 104. 


PE arm?2 25 (Cord. Di 0m. 
Ho Haygarth v. Webb, 24 OntWN 


38 


12. Jones v. Moore, 99 SW 286, 287, 


30 KyL 6038. See also Trial [38 Cyc 
1885-1887]. 
fa] In Kentucky Code.—‘“‘The 


meaning of the expression ‘Separate 
general verdict,’ is that the verdict is 
separate as to the particular issue, as 
distinguished from any other issue in 
the case, and general as to the par- 
ticular issue. It was intended to ap- 
ply in cases where there is more than 
one issue.” Jones v. Moore, 99 SW 
286, 287, 30 KyL 603 (construing Code 
Civ. Pract? § S20). 


“Werdict” see Trial [38 Cyc 1868]. 


13. Kirkpatrick v. Metropolitan 
St. R. Co., 129 Mo. A. 524, 528, 107 Sw 
1025; Kroner v. St. Louis Transit Co., 
107 Mo. A. 41, 46, 80 SW 915. 


[a] Used in Missouri statute (1) 
“the term . should not be con- 
strued to refer only to services per- 
formed by the wife for a stranger, but 
to mean labor other than domestic 
service, and for which she would be 
entitled to receive compensation.” 
Kirkpatrick v. Metropolitan St. R. Co., 
129 Mo. A. 524, 528,107 SW 1025. (2) 
“What is meant . . by separate 
labor is not the labor expended by 
a wife in the performance of her 
household duties, but labor entirely 
disconnected with those duties, and 
performed for, the purpose of earning 
money wages.’ Kroner v. St. Louis 
Transit Co., 107 Mo, A. 41, 46, 80 SW 
915 (both cases construing Rey. St. 
[1899] ch 51 § 4840). 


Earnings from wife’s separate la- 
bor as constituting her separate prop- 
erty see Husband and Wife 8§ 477-— 
480. 


“Tabor” 35 C. J. p 922. 


14. Com. v. Tsouprakakis, 
Mass. 496, 166 NE 855, 857. 


frabeneise 4 46,C. J. Dp 892. 


x p. Henry, 1288U2"S. 373; 8 
sce 142, 1438, 31 L. ed. 174 [quot Ex Dp. 
De Bara, 179 WS? Hol GNrs20 5 2a See 
PLO, 1127 4b Ered. 2071. 


“Offense” 46 C. J. p 905. 


eo Peck vy. Critchlow, 8 Miss. 2438, 
247, 


17, ‘St; Louis, etc, RivCo. vy. Ben- 
ton County, 132 Miss. 325, 329, 96 S 
689; Pander v. Melville, (Sask.) 
[1922] 3 WestWkly 53, 54. See also 
Schools and School Districts ante. 
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special fund,”!® “separate suit,”?° “separate use,”?? 
“separate written instrument.” 


SEPARATELY.?? 
severally ;2® singly.?7 


Separately printed. Independently printed.?§ 


Other phrases: “Separately and apart,’° ‘“sepa- 
rately and distinctly,”*° and “stating ‘separately all 


Independently ;?4 individual- 


18. Rolfe v. Patrons’ Androscog- 
gin Mut. Fire Ins. Co., 106 Me. 345, 
347, 576, "A: 8792 Phoenix Ins; Come 
Hall, 60 Okl. 30, 31, 158 P 903. See 
also Fire Insurance §§ 49, 72; Insur- 
ance §§ 222, 270. 

19. Oklahoma City v. Duhme, 45 
Okl; 75, 76, 145 P 408. 

20. Badger Lumber, etc., Co. v. 
Robertson; (Mo. A.) 297 SW 99, “1002 


[a] “Not limited . . . to suits 
at law.”—Badger Lumber, etc., Co. v. 
Robertson, (Mo. A.) 297 SW 99, 100. 


“Suit” [37 Cyc 522]. 


21. Castree v. Shotwell, 73 N. J. 
Eq. 590, 591, 68 A774; Wilson v. Bryn 
Mawr Trust Co, 1225 Pasck3 97 43 hais 


AY 10707 FScott Vv. Bryan, 194 Paw4% 
46, 45 A 135. 
[a] “Separate estate” distin- 


guished.—Castree v. Shotwell, 73 N. 


J. Eq. 590, 592, 68 A 774. 


[b] “Sole and separate use” com- 
pared.—Wilson v. Bryn Mawr Trust 
Co., 225 Pa. 139, 148, 73 A 1070; Mas- 
sy v. Rowen, L. R. 4 H. L. 288, 294. 


“Use” [39 Cyc 845]. 


' 22. Robinson v. Newton Grocery 
Co., 200 Ala. 528, 76 S 854. 


23. See also Separate ante. 


24. See Wilson v. Calculagraph 
Co., 144 Fed. 91, 99, 75 CCA 249. 


“Independently” 31 C. J. p 475. 


25. Meisser v. Thompson, 9 Ill. A. 
368, 370. 


[a] ‘Individually’ 
rately.’ ”’—-Meisser v. 
Ill. A. 368, 370. 


“Individually” 31 C. J. p 885. 


26. Meisser v. Thompson, 9 Ill. A. 
368, 370. 


[a] “ ‘Severally’ means ‘separate- 
ae ie ke v. Thompson, 9 Ill, A. 


“Severally” post. 


27. Meisser v. Thompson, 9 Ill. A. 
368, 370. 


28. Wilson v. Calculagraph Co., 
144° Red., 955099511715) CCAt 249, 


[a] In a patent claim covering a 
printing machine, whereby numerals 
type and pointer type may be “sepa- 
rately printed” on a ticket, the words 
held to mean independently printed. 
Wilson v. Calculagraph Co., 144 Fed. 
91, 99, 75 CCA 249, 


29. Arnoult v. Letten, 155 La. 275, 
276, 99 S 218. 


[a] “Giving ‘separately and apart’ 

. implies something more than 

a discontinuance of sexual relations. 

. . It implies the living apart 

» in such a manner that those 

in the neighborhood may see that the 

husband and wife ,are not living to- 

gether.” Arnoult v. Letten, 155 La. 
275, 276, 99°S 218: 


30. Peo. v. Tremaine, 226 App. Div. 
331, 342, 285 NYS 555. 


means ‘sepa- 
Thompson, 9 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae 


the facts found.’ ”’31 


SEPARATIM. Literally, “severally;”°2 a word 


in old conveyancing, which made 
nant.*% 


SEPARATION. 


state of being separate.®® 
Phrases: 


ments.”’?° 


[§ 2] B. As Adjective, the term is sometimes em- 
ployed,*? as in the phrases: “Separation action, 
“separation deed,’’4® and “separation question.” *4 


SEPARATISTS. Seceders from the Church of 


England.*® 


31. Calumet Service Co. v. Chil- 
ton, 148 Wis. 334, 335, 135 NW 131 
(syllabus by court). 


[a] “Refers to pleadable or plead- 
ed facts, each being required to be 
covered by a finding confined there- 
to.” Calumet Service Co. v. Chilton, 
148 Wis. 334, 335, 135 NW 131 (syl- 
labus by court). 


32. Black L. D. [cit Matthewson’s 
Case, 5 Coke 22b, 23a, 77 Reprint 84]. 


“Severally” post. 


33. Black L. D. [cit Matthewson’s 
Case, 5 Coke 22b, 23a, 77 Reprint 84]. 


“Several covenants” see Covenants 
$§: 22, 23. 

34. Separation agreement between 
spouses see Divorce §§ 110-117, 143, 
189, 190, 449; Homesteads § 273; Hus- 
band and Wife §§ 16-28, 455, 456, 833- 
te 863-865; Marriage §§ 47-51, 119, 
120. 


Separation of: 

Causes of action or defenses, motion 
to compel see Pleading §§ 1034, 1035, 
1075. 

Community property see Husband and 
Wife §§ 1276-1293. 

Family as affecting right to home- 
stead see Homesteads §§ 343-349. 
Governmental powers and distribu- 
"tion of functions see Constitution- 

al Law § 234 et seq. 

Husband and wife: : 
Generally see Divorce 19 C. J. p 1; 

Husband and Wife § 833 et seq. 
Action for see Husband and Wife 8§ 


861-867 

Affecting: 
Dissolution of community see 
Husband and Wife § 1275 et 

seq. 


Duty of husband to support wife 
see Husband and Wife § 32. 
Homestead right see Homesteads 

§§ 346-349. 

Husband’s liability for necessa- 
ries and family expenses see 
Husband and Wife §§ 130-134. 

Limitations as to wife see Limi- 
tations of Actions § 418. 

Removal of disabilities of cover- 
ture see Husband and Wife §§ 
328-330. 

Right of wife to sue and be sued 
see Husband and Wife § 666. 
Rights in wife’s property see 
Husband and Wife §§ 75, 76. 
Wife’s equity to settlement from 

her estate see Husband and 
Wife § 78 text and notes 38-40. 
Affording wife privilege of _ sole 
trader see Husband and Wife § 

8 


[§ 1] A. As Noun.*4 


of separating, severing, or disconnecting ;3° 


“Separation from bed and _ board,’’?* 
by tion f th ice,;?8*.* 
separation from the service, 

cehureh,’”’’® and “separation of the several depart- 


‘separation in a 


.the converse is not true. 


SEPARATELY—SEPTIC 


[57 C.J.] 133 


SEPTEMBER SHIPMENT OR NO SALE. These 


a several cove- 


words in a contract for sale of sardines have been 
held not to cut down the general purpose of the con- 


tract, which is to be construed as meaning that-ship- 


The act 
the 


ment or delivery is to be made during September, 
to which month the seller’s performance is strictly 
limited, or there is no binding sale.*® 


SEPTIC. Putrefactive or putrefying.*? / 


Septic tank. Any tank‘® or receptacle capable of 
being provided with inlets and outlets and of being 


made air tight, and so constructed as to exclude light, 


942 


completion.?® 


Jury see Criminal Law § 2675; New 
Trial §§ 208, 109; Trial [38 Cyc 
1819-1822]. 

Members of religious society see Re- 
ligious Societies § 28; Schism 56 C. 
ad. pe 13%; 

Witnesses see Criminal Law § 3585; 
Trial [88 Cyc 1369-1372]. 


35. Webster D. 
36. Webster New Int. D. 
“Separate” ante. 


37. Connella v. Connella, 114 La. 
950, 952, 38 S 690; Seligman v. Selig- 
man, 52 Mise. 9, 10, 100 NYS 770. 
See also Divorce §§ 11, 401. 


[a] “Divorce ‘a mensa et thoro’” 
equivalent.—‘“‘The words ‘separation 
from bed and board’ are the substan- 
tial equivalent of the ancient divorce 
a mensa et thoro, sometimes desig- 
nated a ‘limited divorce.’” Seligman 
Vv. eisai ae 52 Misc. 9, 10, 100 NYS 
770. 


[b] “Divorce ‘a vinculo’” distin- 
guished.—Seligman v. Seligman, 52 
Misc. 9, 11, 100 NYS 770. 


[c] “Does not include divorce.”— 
Connella v. Connella, 114 La. 950, 952, 
38 S 690. 


[d] “Divorce’’ distinguished.— 
“ ‘Separation from bed and board’ and 
‘divorce’ are not convertible terms 
under our law. They are kept dis- 
tinct and separate in the Code and in 
all our legislation. Divorce includes 
separation from bed and board, but 
ay BS 
broad distinction between the two is 
that divorce puts an end to the mar- 
riage, whereas separation from bed 
and board does not.’’ Connella v. Con- 
nella, 114 La. 950, 952, 38 S 690. 

“Divorce” see Divorce §§ 1, 4, 11. 

Separation from bed and board see 
Divorce § 11 text and notes 35-43, § 
401 text and notes 68-79. 

38. Peo. v. Lynch, 164 App. Div. 
517, 149 NYS 895, 898. 

[a] Does not include indefinite 
leave of absence.—Peo. v. Lynch. 164 
App. Div. 517, 149 NYS 895, 898. 

[b] “Indefinite leave of absence” 
distinguished.—Peo. v. Lynch, 164 
App. Div. 517, 149 NYS 895, 897 (con- 
struing Civil Service Law [Consol. L. 
e771) § 6). 

39. Lindstrom v. Tell, 131 Minn. 
203, 207, 154 NW 969. See also Re- 
ligious Societies § 28; Schism ante. 

40. Peo. v. Tremaine, 226 App. 
Div. 331, 335, 235 NYS 555. 


41. See cases infra notes 42-44, 


42. See Sorenson v. Sorenson, 122 
Misc. 196, 202 NYS 620, 625. See also 


and which when provided with inlets and outlets so 
as to prevent undue agitation of the contents, and 
when so constructed as to be air tight and dark 
would permit the bacteriological process to go on to 


Husband and Wife §§ 861-867. 


[a] “Action for annulment” distin- 
guished.—‘‘They are wholly inconsist- 
ent. A separation assumes a mar- 
riage, while an annulment assumes no 
marriage, or, at least, no legal mar- 
riage.” Sorenson v. Sorenson, 122 
Misc. 196, 202 NYS 620, 625. 


“Annulment of marriage” see Mar- 
riage §§ 119-140. 

43. See Husband and Wife § 833 
text and notes 77-79. 

44. See Sorenson v. Sorenson, 122 
Mise. 196, 202 NYS 620, 625. 

45. Black L. D. 

[a] “They, like the Quakers, sol- 
emnly affirm, instead of taking the 
usual oath, before they give evi- 
dence.” Black L. D. See also Oaths 
and Affirmations § 9. 


“Quaker” 51 C. J. p 111. 


46. Letts-Parker Grocer Co. v. 
ari see 232 Mass. 504, 506, 122 NE 


47. Century D. 
48. “Tank” [37 Cyc 669]. 
49. Cameron Septic Tank Co. v. 


Saratoga Springs, 151 Fed. 242, 249. 
See American Sewage Disposal Co. v. 
Faw ticket, 138 Fed. 811, 816, 71 CCA 


[a] Its characteristics described.— 
“The fundamental condition which 
characterizes the ‘septic tank,’ and 
which differentiates it from the ordi- 
nary settling tank, is that the sewage 
shall remain in the tank for a consid- 
erable period of time in order that 
the bacteria of putrefaction may man- 
ifest their destructive activity, and 
so accomplish their work of decompo- 
sition and liquefaction. The second 
essential condition which marks the 
septic tank is that the contents of the 
tank must either be practically cut 
off from all contact with the atmos- 
phere, or the surface of the sewage 
must remain quiescent for a sufficient 
length of time to permit the accumu- 
lation of a thick scum on the top, 
which operates to exclude the air and 
light. In other words, the tank must 
be built either airtight, or so con- 
structed with respect to its inlet and 
outlet pipes that the brown scum may 
be allowed to form on the exposed top 
surface. The necessary absence of 
air from the tank is due to the fact 
that the bacteria of putrefaction are 
destroyed by oxygen.” American 
Sewage Disposal Co. v. Pawtucket, 138 
Fed. 811, 816, 71 CCA 177. 

[b] “Settling tank” distinguished. 
—American Sewage Disposal Co. v. 
reer CuCk et, 138 Fed. 811, 816, 71 CCA 


“Settling tank” post. 
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SEPTICEMIA or SEPTICEMIA. A dangerous 
malady, apt to oceur after injuries through a puru- 
lent infection of the blood, whose exciting causes 
are the introduction of decomposing pus into the 
circulation through the wound;°° blood poisoning.°* 


SEPULTURE.*? Act of burying the dead body 
of a human being; burial; interment.°? Also a 
grave; a place of burial, a sepulcher.®* 


SEQUAMUR VESTIGIA PATRUM NOSTRO- 
RUM.*® 


SEQUATUR SUB SUO PERICULO. In old Eng- 
lish practice, a writ which issued where a sheriff had 
returned “nihil” upon a “summoneas ad warranti- 
zandum,” and after an “alias” and “pluries” had been 
issued.°® 


SEQUELA. In old English law, suit;°” process or 
prosecution.’ 


SEQUESTER. [§ 1] A. Ordinary Sense. To put 
aside; to remove;°® to separate;®° to set apart.%? 


Phrase: “Granted, sequestered or used for public, 
pious or charitable uses.” °? 


{[§ 2] B. Technical Sense—1. In the Civil Law. 
In one sense, to renounce or disclaim;** as when a 
widow came into court and disclaimed having any- 
thing to do with her deceased husband’s estate, she 
was said to sequester.°* In another sense, to take a 
thing which is the subject of a controversy out of 


87 Minn. ) court.” 


[ce] 


50. Martin v. Courtney, 


197, 201, 91 NW 487. “Sequela 


SEPTIC AMIA—SEQUESTRATE 


Black L. D. [cit Cowell]. 
villanorum.”—The 


the possession of the contending parties; and de- 
posit it in the hands of a third person to hold for 
the contending parties;®* and in this sense, the word 
more commonly signifies the act of taking in -_execu- 
tion under a writ of sequestration.®® 


[§ 3] 2. In English Ecclesiastical Practice. To 
gather and take care of the fruits and profits of a 
vacant benefice, for the benefit of the next incum- 
bent.®7 


[§ 4] 3. In Equity Practice. To take possession 
of the property of a defendant, and hold it in the cus- 
tody of the court, until he purges himself of a con- 
tempt.°® 


[§ 5] 4. In International Law. To appropriate 
property to public use; to confiscate;*® to seize the 
property of the private citizens of a hostile power.’° 


SEQUESTRARI FACIAS. A process, in English 
ecclesiastical practice, in the nature of “levari faci- 
as,” commanding the bishop to enter into the rectory 
and parish church, and take and sequester the same, 
and hold them until, of the rents, tithes, and profits 
thereof, and of the other ecclesiastical goods of the 
defendant, he have levied the plaintiff’s debt.*4 


SEQUESTRATE.*? To reach, or obtain the prop- 
erty of ;7° to seek out and set apart;‘* to take prop- 
erty from the owner for a time, till the rents, issues 
and profits satisfy a demand.7° 


“Confiscate” 12 C. J. p 425. 
70. Black L. D. [cit 1 Kent Comm. 


[a] Failure to discover ed et fp pocaily potas and appurtenances to|p 62] 
held not to ‘constitute negligence| the goods and chattels of villeins, A 
amounting to malpractice. Martin v.| which were at the absolute disposal et oe cg te eae 2 rane 
Courtney, 87 Minn. 197, 201, 204, 91] of the lord. Black L. D. [Parochial 418] D ; BENS CON CRC ORIIa 
NW 487. See also Physicians and] Antiq. p 216]. D : 
Surgeons §§ 100, 101, 110. 72. See Sequestration post. See 


51. Martin v. Courtney, 87 Minn. 


197, 200, 91 NW 487. 


“Blood poisoning” 8 C. J. p 1129.| , 5% 


Webster 


e 52. See ponerels rioters ey A 1085]. 
. p 49; Dead Bodies re Sige) 5 a 
Re ” 
53. Webster New Int. D. MEOW) SABC Seem on te 


6 
“Burial” 9 C. J. p 1100. ee 


“Interment” 33 C. J. p 269. 


54, Webster New Int. D. (said to 
be obsolete). See “Law of Burial,” 


A 1085]. 
“Separate” ante. 
61. Webster 


“Process” see Process § l. 
“Prosecution” 50 C. J. p 795. 


New. int... Dist 
Johnson v. Jones, 86 Vt. 167, 170, 83 


Webster New Int. D. 
Johnson v. Jones, 86 Vt. 167, 170, 83 


New Int. D. 


also Creditors’ Suits 15 C. J. p 1376; 
Separate ante p 130. 


73. Proctor v. Sidney Sash, etc., 
Co., 8 App. Div. 42, 44, 40 NYS 454. 


74 John Miller Co. v. Harvey Mer- 
cerrile Co., 38 N. D. 531, 543, 165 NW 


quot 


[quot 


[a] In construing statute, [Comp. 
L. (1913) § 7989], providing that a 
judgment creditor of a corporation 
‘may maintain an action to procure 


4 Bradf. Surr. (N. Y.) pp 503-532 ap- 
pendix (note prepared from a report 
of Samuel B. Ruggles, referee ap- 
pointed in the matter of widening 
Beekman street in the city of New 
York). 


“Grave” 28 C. J. p 824. 


55. A maxim meaning “Let us fol- 
low in the footsteps of our fathers.” 
Morgan Leg. Max. [cit Jenkins Cent.]. 

56. Black L. D. [cit Cowell; Ros- 
coe Real Act. p 268]. 

[a] “So called because the tenant 
lost his lands without any recovery 
in value, unless upon that writ, he 
brought the vouchee into court,” 
Black L. D. [cit Cowell; Roscoe Real 
Act. p 268]. 


57. Black L. D. [cit Cowell]. 
“Suit” [37 Cyc 522]. 
58. Black L. D. [cit Cowell]. 


[qa 
Johnson y. Jones, 86 Vt. 167, 170, rt 
A 1085). 


“Set apart” post. 


62. Johnson v. Jones, 86 Vt. 167, 
170, 88 A 1085. 


[a] Construed in tax exemption 
statute.—Johnson v. Jones, 86 Vt. 167, 
170, 838 A 1085. See also Taxation [37 
Cye 940-944]. 


63. Black L. D. [cit Brown], 
“Renounce” 54 C. J. p 381. 

64 Black L. D. [cit Brown]. 
65. Black L. D. [cit Calvin]. 


66. Black L. D. [cit Calvin]. 
also Sequestration post. 


67. Black L. D. 
“Benefice”’ 7 C. J. p 1045. 
68. Black L. D. 


See 


[a] “Sequela cause.”—‘‘The proc- “Purge of contempt” see Contempt 
ess of a cause.” Black L. D. [cit Cow- | §§ 61, 144, 145. 
ell]. ; 69. Black L. D. [cit 1 Kent Comm. 
[b] “Sequela curie.”—‘“‘Suit of p 62]. 


a judgment sequestrating the proper- 
ty” of the corporation, the court said 
“the term ‘sequestrating’ which is 
used in § 7989,.must ... . be held 
to involve a seeking out. as well as 
a setting apart, the action or pro- 
ceeding which is authorized by our 
Code is similar to a creditor’s bill.” 
John Miller Co. v. Harvey Mercantile 
Co., 38 N. D. 531, 548, 165 NW 558. 


75. Century D. [quot Proctor v. 
Sidney Sash, ete., Co., 8 App. Div. 42, 
43, 40 NYS 454 (quoting definition of 
noun “sequestration” which begins 
“The act of taking,” etc.) ] 


[a] Similar to creditor’s bill.—An 
action brought under Code Civ. Proc. 
§ 1784, to sequestrate the property 
of a corporation, held similar to a 
ereditor’s bill brought by a judgment 
creditor against an individual. Proc- 
tor v. Sidney Sash, etc., Co., 8 App.. 
Div. 42, 44, 40 NYS 454 [cit John 
Miller Co. v. Harvey Mercantile Co., 
38 N. D. 531, 543, 165 NW 558]. 


“Creditor’s pill” see Creditors’ Suits 
a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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SEQUESTRATION 


By Joun F. McDonaup 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 182] 


ANALYSIS 


. INTRODUCTORY STATEMENT [sub-analysis p 175] 

. DEFINITIONS [sub-analysis p 175] 

. ORIGIN AND DEVELOPMENT [sub-analysis p 175] 

. NATURE, SCOPE, AND PURPOSE [sub-analysis p 176] 

. AVAILABILITY OF, AND GROUNDS FOR, REMEDY [sub-analysis p 176] 

. IN WHAT ACTIONS AND ON WHAT DEMANDS REMEDY LIES [sub-analysis p 176] 


PROCEEDINGS TO PROCURE [sub-analysis p 176] 


[. WRIT [sub-analysis p 177] 

. LEVY AND RETURN [sub-analysis p 177] 

. PROPERTY SUBJECT TO SEQUESTRATION [sub-analysis p 177] © 

. SEQUESTRATORS; CUSTODY AND DISPOSITION OF PROPERTY [sub-analysis p 178] 
. CLAIMS OF THIRD PERSONS [sub-analysis p 179 } 

. DISSOLUTION, QUASHING, AND VACATING [sub-analysis p 179] 

. PROCEEDINGS IN MAIN ACTION [sub-analysis p 180] 

. WRONGFUL SEQUESTRATION [sub-analysis p 189] 


SUB-ANALYSIS 


INTRODUCTORY STATEMENT [§ 1] p 182 


. DEFINITIONS [§§ 2-3] p 182 


A. Sequestration [§ 2] p 182 
B. Sequestrators [§ 3] p 182 


ORIGIN AND DEVELOPMENT [§ 4] p 182 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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IV. NATURE, SCOPE, AND PURPOSE [§§ 5-12] p 183 

A. Nature and Scope [§§ 5-10] p 183 
1. In General [§ 5] p 183 
2. As Contempt Process [§ 6] p 183 
3. As Haecution Process [§ 7] p 184 
4. As Conservatory Process [§ 8] p 184 
5. Proceeding In Personam or In Rem [§ 9] p 185 
6. Original or Auxiliary Process' [§ 10] p 186 

B. Purpose [§ 11] p 186 

C. Operation and Effect [§ 12] p 188 


V. AVAILABILITY OF, AND GROUNDS FOR, REMEDY [§§ 13-31] p 189 
A. Propriety of Remedy in General [§§ 13-17] p 189 
1. For Enforcement of Equitable Decree and To Punish Contempt [§ 13] p 189 
2. As Conservatory Process [§§ 14-17] p 189 
a. In Equity Generally [§ 14] p 189 
b. Under Statutes [§§ 15-17] p 190 
(1) In General [§ 15] p 190 
(2) Successive Writs [§ 16] p 190 
(3) Haistence of Other Remedy {§ 17] p 190 
B. To Whom and against Whom Available [§§ 18-22] p 191 
1. To Whom Available [§§ 18-21] p 191 
a. In General [§ 18] p 191 
b. Partners [§ 19] p 191 
ce. Nonresidents [§ 20] p 191 
d. Other Persons [§ 21] p 191 
2. Against Whom Available [§ 22] p 191 
C. Grounds [§§ 23-31] p 192 
1. In General [§ 23] p 192 
2. Apprehension of Applicant with Regard to Property [§§ 24-28] p 192 
a. In General [§ 24] p 192 
b. Fear of Disposal or Concealment [§ 25] p 192 
ce. Fear of Removal [§ 26] p 193 
d. Fear of Injury, Waste, or Destruction [§ 27] p 194 
e. Fear of Conversion of Proceeds [§ 28] p 194 
3. Lien, Privilege, or Ownership [§ 29] p 194 
4. Forcible Removal from Possession [§ 30] p 194 
5. Miscellaneous Grounds [§ 31] p 194 


VI. IN WHAT ACTIONS AND ON WHAT DEMANDS REMEDY LIES [§§ 32-35] p 195 
Necessity of Principal Demand [§ 32] p 195 

Character of Proceeding in Which Writ Lies [§ 33] p 195 

. Unmatured Demands [§ 34] p 196 

. Necessity for Lien, Privilege, or Ownership [§ 35] p 196 


Sawer 


VII. PROCEEDINGS TO PROCURE [§§ 36-67] p 197 


In General [§ 36] p 197 
Conditions Precedent [§ 37] p 197 
- Chancery Practice [§ 38] p 198 
Jurisdiction [§ 39] p 198 

. Venue [§ 40] p 199 

Defenses {§ 41] p 199 


Se DQ WP 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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G. Time When Writ May Issue [§ 42] p 200 
H. Parties [§ 43] p 200 
I, Application [§§ 44-66] p 201 
1. In General [§ 44] p 201 
2. Petition or Bill [§ 45] p 201 
3. Affidavit [§§ 46-60] p 202 
a. In General [§ 46] p 202 
b. Necessity [§ 47] p 202 
c. Accompanying Pleadings [§ 48] p 202 
d. Nature and Purpose {§ 49] p 203 
e. Who May Make and Take [§ 50] p 203 
f. Form, Requisites, and Sufficiency [§§ 51-58] p 204 
(1) In General [§ 51] p 204 
(2) Specific Requisites [§§ 52-58] p 205 
(a) Statement of Claim or Indebtedness [§ 52] p 205 
(b) Statement as to Lien, Privilege, or Ownership [§ 53] p 205 
(c) Statement of Grounds [§§ 54-56] p 205 
aa. In General [§ 54] p 205 
bb. Statement of Apprehension, Belief, and Basis Thereof [§ 55] p 
205 
ec. Conjunctive and Alternative Allegations [§ 56] p 207 
(d) Description, Location, and Value of Property [§ 57] p 208 
(e) Miscellaneous Requisites [§ 58] p 209 
g. Operation and Effect [§ 59] p 209 : 
h. Mode of Raising Objections to Affidavit; Cure and Waiver of Defects [§ 60] p 210 
4. Sequestration Bond [§§ 61-65] p 211 
a. In General [§ 61] p 211 
b. Necessity [§ 62] p 211 
ce. Nature and Purpose [§ 63] p 211 
d. Requisites and Validity [§ 64] p 211 
e. Defects and Objections; Cure and Waiver of Defects [§ 65] p 213 
5. Order for Writ [§ 66] p 214 


J. Judicial Sequestration, or Sequestration Ex Officio [§ 67] p 214 


VIII. WRIT [§§ 68-69] p 215 
A. Form, Requisites, and Validity [§ 68] p 215 
B. Amendment and Cure of Defects [§ 69] p 216 


IX. LEVY AND RETURN [§§ 70-71] p 216 


A. Levy [§ 70] p 216 
B. Return [§ 71] p 217 


X. PROPERTY SUBJECT TO SEQUESTRATION [§§ 72-77] p 218 
In General [§ 72] p 218 

Realty [§ 73] p 218 

Tangible Personal Property [§ 74] p 218 

Choses in Action [§ 75] p 219 

Joint and Partnership Property [§ 76] p 219 

Property in Custody of Law [§ 77] p 220 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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SEQUESTRATION 


XI. SEQUESTRATORS; CUSTODY AND DISPOSITION OF PROPERTY [{§§ 78-142] p 220 
A. Sequestrators [§§ 78-84] p 220 
1. Nature of Office; Designation, Selection, and Appointment [§ 78] p 229 
2. Rights and Duties of Sequestrators [§§ 79-84] p 220 


home TS 


. Custody and Control of Property [§ 79] p 220 


Care and Preservation of Property [§ 80] p 221 


. Leasing or Hiring Out of Property [§ 81] p 221 

. Restoration of Property [§ 82] p 221 

. Taking or Return of Release or Dissolution Bond [§ 83] p 221 > 
. Compensation [§ 84] p 222 


B. Property as in Custodia Legis [§ 85] p 222 
C. Release of Property on Security [§§ 86-140] p 222 
In General [§ 86] p 222 


its 
2 
3 
4. 
5. Bond [§§ 90-140] p 225 


a. 


b. 


. Right to Release on Bond [§ 87] p 223 
. Who May Bond [§ 88] p 223 : x 


Time To Bond [§ 89] p 224 


In General [§ 90] p 225 
Nature and Purpose [§ 91] p 225 


c. Form, Requisites, and Validity [§§ 92-96] p 225 


eo Ho & 


(1) In General [§ 92] p 225 

(2) Validity as Common-Law Obligation [§ 93] p 226 
(3) Conditions [§ 94] p 226 

(4) Amount [§ 95] p 227 

(5) Parties [§ 96] p 227 


. Construction [§ 97] p 228 
. Operation and Effect [§ 98] p 228 
. Defects and Objections [§ 99] p 229 


Performance and Breach [§ 100] p 229 


. Rights, Duties, and Liabilities of Parties [§§ 101-115] p 230 


(1) In General [§ 101] p 230 
(2) Limitation by Terms of Statute or Bond [§ 102] p 230 
(3) Right of Surety To Question Validity of Bonds or Proceedings [§ 103] p 230 
(4) Judgment against Principal as Condition to Liability of Surety [§ 104] p 230 
(5) Measurement and Amount of Liability [§ 105] p 231 
(6) Liability In Solido [§ 106] p 231 
(7) Subrogation of Surety to Rights of Obligee [§ 107] p 231 
(8) Indemnity to Surety [§ 108] p 231 
(9) Effect of Quashing of Writ of Sequestration [§ 109] p 232 
(10) Custody and Possession of Property [§ 110] p 232 
(11) Care and Preservation of Property [§ 111] p 232 
(12) Use of Property [§ 112] p 232 
(13) Rents and Profits of Property [§ 113] p 233 
(14) Restoration of Property [§ 114] p 233 
(15) Conduct of Litigation [§ 115] p 233 


— 


i. Discharge [§§ 116-124] p 233 


(1) In General [§ 116] p 233 

(2) By Performance or Return of Property [§- 117] p 233 

(3) By Impossibility of Performance [§ 118] p 234 

(4) By Irregularity in Sequestration Proceedings; Quashal and Dissolution [§ 119] 
p 234 


(5) By Antecedent or Superior Liens [§ 120] p 234 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(6) By Act of Obligee [§ 121] p 234 
(7) By Death and Order of Court [§ 122] p 235 
(8) By Judgment [§ 123] p 235 
(9) Miscellaneous [§ 124] p 235 
j. Enforcement of Liability [§§ 125-140] p 235 
(1) Conditions Precedent [§ 125] p 235 
(2) Nature and Form of Action or Proceeding [§ 126] p 236 
(3) Jurisdiction [§ 127] p 236 
) Parties and Persons Entitled To Sue [§ 128] p 236 
) Time To Sue, and Limitations of Actions [§ 129] p 237 
(6) Defenses [§ 130] p 237 
) Pleading [§ 131] p 237 
(8) Issues, Proof, and Variance [§ 132] p 238 
(9) Hvidence [§ 133] p 238 
(10) Trial [§ 184] p 240 
(11) Judgment [§§ 135-136] p 241 
(a) In General [§ 135] p 241 
(b) Satisfaction [§ 136] p 243 
(12) Amount of Recovery [§§ 137-139] p 244 
(a), In General [§ 137] p 244 
(b) Value of Property [§ 138] p 244 
(c) Other Items of Damage [§ 139] p 246 
(13) Costs and Counsel Fees [§ 140] p 247 
D. Sale and Disposition of Property or Proceeds Thereof [§ 141] p 247 
E. Charges for Care and Preservation of Property [§ 142] p 247 


XII. CLAIMS OF THIRD PERSONS [§§ 143-158] p 248 

. In General [§ 143] p 248 

. Persons Entitled To Assert Rights [§ 144] p 248 

Right To Question Regularity of Sequestration [§ 145] p 248 

. Action or Proceeding [§§ 146-158] p 248 

. Nature and Form [§ 146] p 248 

. Conditions Precedent [§ 147] p 249 

. Time for Proceeding [§ 148] p 249 

. Defenses [§ 149] p 249 

. Jurisdiction [§ 150] p 249: 

. Pleading [§ 151] p 249 

. Issues, Proof, and Variance [§ 152] p 249 

. Evidence [§§ 153-155] p 250 
a. Presumptions and Burden of Proof [§ 153] p 250 
h. Admissibility [§ 154] p 250 
ce. Weight and Sufficiency [§ 155] p 250 

9. Trial [§ 156] p 251 

10. Judgment [§ 157] p 251 

11. Costs [§ 158] p 251 


SaQawtbp 
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XIII. DISSOLUTION, QUASHING AND VACATING [$8 159-172] p 251 
A. In General [§ 159] p 251 
B. Grounds [§§ 160-161] p 251 
1. Errors and Defects in Proceedings for Writ [§ 160] p 251 
2. Nonexistence of Grounds for Sequestration [§ 161] p 252 
C. Procedure [§§ 162-169] p 253 


For later cases, developments and changes in the law see Annotations, same title and section numer, 
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1. In General [§ 162] p 253 

2. Time for Application [§ 163] p 253 

3. Persons Who May Proceed [§ 164] p 253 

4. Form and Requisites of Application [§ 165] p 253 

5. Evidence [§ 166] p 253 

6. Hearing [§ 167] p 254 

7. Judgment or Order [§ 168] p 255 

8. Costs [§ 169] p 255 
D. Operation and Effect of Dissolution, Quashal, or Dismissal [§ 170] p 255 
EK. Reinstatement [§ 171] p 256 
F. Damages, and Attorney’s Fees on Dissolution [§ 172] p 256 


XIV. PROCEEDINGS IN MAIN ACTION [§§ 173-188] p 256 
Nature and Form [§ 173] p 256 
. Time To Sue and Limitations [§ 174] p 257 
. Defenses [§ 175] p 257 
. Jurisdiction and Venue [§ 176] p 257 
. Parties [§ 177] p 257 
. Process [§ 178] p 258 
. Pleading [§ 179] p 258 
. Issues, Proof, and Variance [§ 180] p 258 
. Evidence [§ 181] p 258 
. Dismissal and Nonsuit [§§ 182-184] p 259 
1. Voluntary Dismissal [§§ 182-183] p 259 
a. Right To Dismiss [§ 182] p 259 
b. Operation and Effect [§ 183] p 259 
2. Involuntary Dismissal [§ 184] p 259 
K. Trial [§ 185] p 259 
L. Judgment [§§ 186-187] p 260 
1. In General [§ 186] p 260 
2. Effect on Title or Possession of Property [§ 187] p 260 

M. Costs [§ 188] p 260 
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XV. WRONGFUL SEQUESTRATION [§§ 189-238] p 261 
A. Under Irregular Process [§ 189] p 261 
B. Under Regular Process [§§ 190-238] p 261 
1. Right of Action [$$ 190-191] p 261 
a. In General [§ 190] p 261 
b. On Bond [§ 191] p 262 
2. Elements of Liability [§§ 192-193] p 262 
a. In General [§ 192] p 262 
b. Malice or Bad Faith [§ 193] p 262 
. Accrual of Right of Action [§ 194] p 262 
. Persons Entitled To Sue [§ 195] p 262 
5. Persons Liable [§§ 196-197] p 262 
a. In General [§ 196] p 262 
b. Sureties [§ 197] p 263 
6. Proceedings To Recover [§§ 198-238] p 263 
a. Methods of Enforcing Liability [§§ 198-201] p 263 
(1) By Proceedings in Main Action; Reconvention [§ 198] p 263 
(2) By Proceedings Subsequent to Main Action [§§ 199-201] p 263 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(a) Proceedings on Bond [§§ 199-200] p 263 
aa. In General [§ 199] p 263 
bb. Necessity of Showing Breach of Condition [§ 200] p 263 
(b) By Action Independent of Bond [§ 201] p 263 
b. Limitations [§ 202] p 263 
c. Defenses [§§ 203-209] p 263 
(1) Absence of Malice or Bad Faith [§ 203] p 263 
(2) Return of Property Sequestered [§ 204] p 263 
(3) Fact That Property Did Not Belong to Defendant [§ 205] p 264 
(4) Illegality of Claim Asserted in Main Action [§ 206] p 264 
(5) Truth of Facts Alleged in Affidavit [§ 207] p 264 
(6) Quashal of Writ [§ 208] p 264 
(7) Estoppel [§ 209] p 264 
. Jurisdiction and Venue [§ 210] p 264 
. Parties [§ 211] p 264 
. Process [§ 212] p 264 
. Pleading [§ 213] p 264 
. Evidence [§§ 214-217] p 265 
(1) Burden of Proof [§ 214] p 265 
(2) Admissibility [§ 215] p 265 
(3) Weight and Sufficiency [§§ 216-217] p 266 
(a) In General [§ 216] p 266 
(b) Effect of Judgment in Main Action [§ 217] p 266 
i. Trial [§§ 218-219] p 266 
(1) Questions for Jury [§ 218] p 266 
(2) Instructions [§ 219] p 266 
j. Review [§ 220] p 266 
k. Damages [§§ 221-238] p 266 
(1) Character of Damages Recoverable Not Affected by Method of Enforcing Liabil- 
aty [§ 221] p 266 . 
(2) Limitations Imposed by Terms of Bond [§ 222] p 266 
(3) Actual Damages [§§ 223-224] p 267 
(a) Right To Recover [§ 223] p 267 
(b) Measure of Actual Damages [§ 224] p 267 
(4) Hxemplary or Punitive Damages [§§ 225-226] p 267 
(a) Under What Circumstances Allowable [§ 225] p 267 
(b) Necessity of Actual Damages as Basis for Exemplary Damages [§ 226] 
p 268 
(5) Nominal Damages [§ 227] p 268 
(6) Items of Damage [§§ 228-237] p 268 
(a) In General [§ 228] p 268 
(b) Valwe of Property Sequestered [§ 229] p 268 
(c) Value of Use of Property [§ 230] p 268. 
(d) Injury to, or Depreciation of, Property [§ 231] p 269 
(e) Injury to Business; Loss of Profits [§ 232] p' 269 
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CROSS REFERENCES 


Attachment 6 C. J. BIS 

Ejectment 19 C. J. p Hoo. 

Executions 23 C. J. p 281. 

For enforcement of Coenen! decree see Divorce § 731. 
Garnishment 28 C. priv 

ones to eerie eateretion bond see Mandamus 


Replevin 54 C. J. p 404. 
ecnlane of sequestration proceedings see Appeal and Er- 
ror § 416. 


Sequestration: 
AS against: 
Depositary of public funds see Depositaries § 82. 
Surety in admiralty stipulation see Admiralty § 285 
note 91 [b]. 
Of corporate assets by judgment creditor see Corpo- 
rations § 3131. 
Simultaneous with attachment see Attachment § 1176. 
Writ of assistance in aid of sequestration see Assist- 
ance, Writ of § 1. 


I. INTRODUCTORY STATEMENT 


[§ 1] The treatment of the writ of sequestration 
in this title, unless otherwise specifically designated, 
has reference to the conservatory? writ of sequestra- 
tion as developed under statutory and code provi- 
sions in Louisiana and Texas where most of the 
modern litigation on this subject has arisen,? the 
use of the writ of sequestration as an equitable proc- 


ess having been to some extent superseded and being 
now comparatively rare.* Sequestration of property 
by way of receivership,* sequestration of the assets 
of insolvent corporations,® sequestration in divorce 
procéedings® and review’ of decisions relating to 
sequestration are treated elsewhere. 


II. DEFINITIONS 


[§ 2] A. Sequestration. In the legal sense the 
definition of the term “sequestration” varies with 
and depends upon not only its nature*® but upon the 
purpose and object® of its employment as well as 
upon the provisions of the code or statute permitting 
the sequestration when the right thereto is conferred 
by such proyisions.?° In its broadest sense as a legal 
term “sequestration” may be defined as the separa- 
tion or removal of property from a person in pos- 
session thereof in order that the property or pro- 
ceeds thereof may be dealt with as a court or other 
competent authority may direct.1+ 


In international law sequestration is the seizure of 
the property of an individual and the appropriation 
of such property to the use of the government.1? 


In English ecclesiastical law sequestration is the 
act of the ordinary in disposing of the goods and 
chattels of a deceased person whose estate no one 
will meddle with,t® or, in other words, the taking 


III. ORIGIN AND 


[§ 4] Courts of equity have issued writs of se- 
questration from an early date,?° but originally the 
writs of sequestration were always issued in the na- 
ture of distresses to compel appearance or the per- 


possession of the property of a deceased person 
where there is no one to claim it.1* The term is also 
used to signify the gathering, collecting, and taking 
eare of the fruits and profits of a vacant benefice 
for the benefit of the next incumbent.1® 


Conventional sequestration is a species of deposit?® 
which two or more persons engaged in litigation 
about a thing make of the thing in contest with an 
indifferent person who binds himself to restore it 
when the issue is decided to the party to whom it is 
adjudged to belong.!? 


[§ 3] B. Sequestrators. A sequestrator has been 
generally defined to be one appointed or chosen to 
perform a sequestration or to execute a writ of se- 
questration,!® while, as confined to the use of .the 
term in equity, sequestrators have been defined to be 
the officers appointed by a court of chancery and 
named in the writ of sequestration.?® 


DEVELOPMENT 


formance of some decree or order,?! or to punish a 
person for contempt by taking possession of his 
lands and goods until he submitted to the decree of 
the court,?? rather than to create a mere lien upon 


the Lord Keeper as a great contempt 
and affront upon the court, he au- 
thorized men to go and break up his 
iron chest, and pay the duty and costs, 
and leave the rest to him, and dis- 
charge his commitment. From these 
came sequestrations, which now are 
so established as to run of course 
after all other process fails.” 2 
North Life of Lord Keeper Guildford 
p 73 [quot Angell & Am. Corp. (10th 
ed) p 676]. 


1. See infra § 8. 14. Black L. D. 

2. See passim this title. 15. Abbott L. D. 

3S. See infra § 13. 16. See statutory provisions. 

4 See Receivers 53 C. J. p 1. 17. Black/Li: Ds Bouvier L. D; 

5. See Corporations § 3131. Deposits in court generally see De- 

6. See Divorce § 731. posits in Court 18 C. J. p 764. 

7. See Appeal and Error § 416. 18. ma iets L. D. 

8. See infra §§ 5-10. 19. ae 18s oe a : 
, 20. team Stone-Cutter v. Sears, 

9. See infra § 11. Fed. 8, 20 Blatchf. 23,. 


10. See infra § 8; 
sim this title. 

11. Webster New Int. D. 

{a] Another definition.—‘‘The prin- 
cipal meaning of sequestration is the 
separating or setting aside a thing in 
eontroversy from the possession of 
both the parties that contend for it.” 
Abbott L. D. 

12. Black L. D. 


ia. oiack LD, 


ahd cases pas- 


“That such courts nave issued 
writs of sequestration from the 
earliest time is abundantly shown.” 
Steam Stone-Cutter Co. v. Sears, su- 
pra. 

{al “Sequestrations were not heard 
of till the Lord Coventry’s time, when 
Sir John Read lay in the Fleet (with 
£10,000 in an iron cash-chest in his 
chamber), for disobedience of a de- 
cree, and would not submit and pay 
the duty. This being represented to 


Procedure to obtain equitable writs 
of sequestration see infra § 388. 

21. Steam Stone-Cutter v. Sears, 9 
Fed. 8, 20 Blatchf. 23, 25 

[a] In Maryland (1) the writ of 
sequestration is in full force both as 
a mesne process against a party in 
contempt (Keighler v. Ward, 8 Md.’ 
254), (2) and as a judicial writ to 
enforce the performance of a decree 
in equity (Keighler v. Ward, supra). 


22. Beeler v. Pittsburgh Farmers’, 
etc., Turnp. Road Co., 14 Pa. 162, 165. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


usr 
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property to be held for the satisfaction of a money 
decree.** As an equitable process, sequestration 
eame to this country as a part of the chancery sys- 
tem borrowed from England,?* and has sometimes 
been recognized and adopted by legislative provi- 
sions,’> which have in some ¢ases extended the use 
of the writ so as to make it a mesne equitable process 
analogous to a writ of attachment at law.?° Prior 
to the modern statutes permitting equity decrees to 
be enforced by execution in the same manner as 
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judgments at law,?? the only way of enforcing a 
decree in chancery was by attachment and sequestra- 
tion.?8 


In Pennsylvania a statutory writ in the nature 
of an execution?® is said to be borrowed from the 
chancery process.®° 


In Louisiana and Texas, express statutory or code 
provisions®! have authorized a conservatory*? writ 
of sequestration to issue.*% 


IV. NATURE, SCOPE, AND PURPOSE : 


[§ 5] A. Nature and Scope—l. In General. The 
nature of a writ of sequestration varies with the 
purpose or object sought to be obtained.** As re- 
gards the manner of obtaining it, a sequestration may 
be voluntary or involuntary.®® It is voluntary when 
granted upon application®® or when entered into 
by consent of both parties,?’ and involuntary when 
ordered by a judge ex officio.*® Under other aspects, 
sequestration is regarded to be either conventional 
or judicial,?® being conventional when entered into 
by the agreement of contending parties,*® and ju- 
dicial when ordered by a judge.*! It is with seques- 
tration as a writ in the nature of a mandate of a 
court ordering a sheriff or other officer to take and 
return possession of a designated object until, and 
in order that, after the decision of a suit the object 


“Originally, the object of seques- 
tration was to punish a party in con- 
tempt, by taking possession of his 
lands and goods, until he submitted 
to the decree of the court.” Beeler v. 
Pittsburgh Farmers’, etc., Turnp. 


Road Co., supra. tachment; 


. . . the statute did not take away 
the right of the court to enforce its 
decrees in the manner in which they 
had previously been enforced, 
party obtaining the decree had the 
right to proceed as formerly, by at- 
and by sequestration of 


shall be delivered to him who shall be adjudged en- 
titled to have the property or possession of it, which 
is a judicial sequestration, properly so-called,*? as 
distinguished from a judicial deposit,*® that this 
title is mainly concerned. 


Equitable writs. With relation to the purpose or 
object sought to be obtained by equitable writs of 
sequestration, they have been said to be primarily 
of two types, one to compel an appearance, and the 
other to enforce a decree;** but by the extension of 
the use of the equitable writ so as to make it a con- 
servatory process,*® a third class has developed. 


[§ 6] 2. As Contempt Process.4® As employed 
by courts of equity to punish contempt, the writ of 
sequestration is, of course, a contempt process‘? in 


debtor’s property to be sequestered, 
unless he gives surety to the credi- 
pee Pitot v. Elmes, 1 Mart. (La.) 


32. See infra § 8. 
33. See cases passim this title. 


the 


23. Steam Stone-Cutter Co. v. 


Sears, 9 Fed. 8, 20 Blatchf. 23. 


Origin of sequestration as conser- 
a ate process see infra § 8 note 75 
a]. 

24. 
263. 

“The process of sequestration came 
with our chancery system from 
England, and has since been fully 
recognized and adopted by our legis- 
lation, as appears from the act of 
ToD ae is, aos SCCy yode me weighier Vv: 
Ward, supra. 


25. See statutory provisions; 
case supra note 24 


26. See statutory provisions; 
infra § 8. 


27. See statutory provisions. 
28. Geery v. Geery, 63 N. Y. 252. 


{a] Effect of statutes permitting 
execution and of statutes forbidding 
imprisonment.—(1) Prior to the exe- 
cution statutes permitting execution 
of equitable judgments courts of 
equity had no power to issue execu- 
tion to enforce their decrees (Hosack 
v. Rogers, 11 Paige (N. Y.) 603, 604), 
(2) “but the mode of enforcing the 
performance of such a decree was, 
met. DY .. DLOcess of attachment 
against the defendant’ (Hosack v. 
Rogers, supra). (3) “The legislature 
p however, at an early day, au- 
thorized the [equity] court to enforce 
obedience to its ‘decrees by execution, 
either against the bodies of the per- 
sons who were bound to perform such 
decrees, or against their goods and 
chattels, and in default of such goods 
or chattels, against their lands and 
tenements. (Sess. Laws of 1802, p. 
28.78 9, 2 Re-Si-183;,-§110):” ~~ Hosack 
v. Rogers, supra. (4) “But [where] 


Keighler v. Ward, 8 Md. 254, 


and 


and 


the property of the adverse party; 
where he could not be reached by an 


attachment.” Hosack v. Rogers, su- 
pra. (5) “The sequestration, how- 
ever, was only resorted to against 


natural persons, after an attempt to 
reach the defendant had been found 
impracticable, or the party had been 
committed upon the attachment, and 
still refused or neglected to pay the 
amount decreed.” Hosack v. Rogers, 
supra. (6) Upon the enactment of 
statutes prohibiting the arrest or im- 
prisonment of debtors, the writ of se- 
questration became unavailable for 
the enforcement of a money decree. 
Hosack v. Rogers, supra. 


29. See infra § 7. 


30. Beeler v. Pittsburgh Farmers’, 
etc., Turnp. Road Co., 14 Pa. 162, 165. 


“Sequestration ... is borrowed 
from the process used in chancery.” 
Beeler v. Pittsburgh Farmers’, ete., 
Turnp. Road Co., supra. 


31. See statutory provisions. 


[a] “The only case of sequestra- 
tion known to the civil law, (1) is 
when two persons, or more, lay claim 
to the same _ property.” Pitoti -v; 
Elmes, 1 Mart. (la.) 79. (2) “In this 
case, the judge orders that, pendente 
lite, the property in dispute shall re- 
main in the hands of sequestrators.” 
Pitot v. Elmes, supra. 


[b] “According to the laws of 
Spain, when a creditor proves his 
demand, and shows, to the satisfac- 
tion of the judge, that the debtor is 
wasting his goods, so that there is 
danger that, without some summary 
relief, the property of the debtor will 
be destroyed or removed out of the 
reach of the creditor, before, in the 
ordinary course of business, judgment 
may be obtained, the judge orders the 


34. See infra §§ 6-8. 


Equitable or legal remedy see in- 
fra §§ 6-8. 


35. See statutory provisions. 

36. See statutory provisions. 
Ree See supra § 2 text and notes 16, 

38. See statutory provisions. See 
also infra § 67. 

39. See statutory provisions. 

40. See statutory provisions; and 
Supra § 2. 

41. See statutory provisions. 

42. See statutory provisions. And 


see infra § 8. 
43. See infra § 8. 


44. Skinner v. Educational Pic- 
tures Securities Corp., 14 Del. Ch. 417, 
425, 129 A 857. 


45. See infra § 8. 


46. Contempt generally see Con- 
tempt 13. C@ au apes 


Liability of corporation to seques- 
Seren for contempt see Contempt § 


47. McCann v. Randall, 147 Mass. 
81, 938, 17 NE 75, 9 AmSR 666; Cough- 
lin v. Ehlert, 39 Mo. 285, 286; Rob- 
erts v. Stoner, 18 Mo. 481, 484. 


“A writ or commission of seques- 
tration is a process of contempt 
against the property of the defend- 
ant, for the purpose of dompelling 
him to obey, or perform, some order 
or decree of the court.” McCann vy. 
Randall, supra. 


“A writ of sequestration is a proc- 
ess for contempt, used by chancery 
courts to compel a performance of 
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the nature of a grand distress.*8 
[§ 7] 8. As Execution Process. 


questration is employed in chancery to enforce de- 
erees;*® and statutes in some jurisdictions provide 
for a writ of sequestration in the nature of a writ 


of execution.®°°® 


[§ 8] 4. As Conservatory Process. 


SEQUESTRATION 


[§§ cm 


judgment, without notice, and upon the ex parte 


The writ of se- 


showing of plaintiff,57 is a remedy stricti juris.*® 
Sequestration by the use of this writ is not only a 
very severe mode of proceeding,®® but it has been 
variously designated as an extraordinary,®° harsh,*+ 
rigorous,®? vexatious,°? or stringent®* remedy of 


great severity,°® but the rigor and harshness of the 


As employed 


under the statutory and code provisions of Louisiana 


and Texas, the writ of sequestration is merely,°? but 
essentially,°? a conservatory measure,®? somewhat in 
the nature of a judicial deposit,>* which confers no 
rights which did not exist before,®>> but is by ex- 
press legislative provision distinguished from judi- 
cial deposit in that judicial sequestration may, un- 
like judicial deposit, exist together with the right 
This writ of sequestration, like 
other conservatory remedies by which the property 


of administration.®® 


of defendant is taken from his possession before 


their orders and decrees.” Roberts 


v. Stoner, supra. 


48. 2 North, Life of Lord Keeper 
Guildford p 73. 


Sirah h aah defined see 18 C. J. p 


49. Sequestration as process for 
execution of equitable decrees gener- 
ally see Equity § 866. 


Execution as remedy for enforce- 
ment of equitable decrees see Execu- 
tions § 16. 


50. See statutory provisions. 


[a] In Pennsylvania (1) under 
statute, the income of. a life estate 
may be sequestered and applied to the 
payment of a debt due a lien creditor 
whenever such estate is taken in 
execution. Pentland v. Kelly, 6 Watts 
& S. 483. (2) “Sequestration [under 
such a statute] is a species of execu- 
tion” (Buchi v. Pund, 17 Montg. Co. 
11, 12), (83) rather than “an assign- 
ment for the benefit of creditors” 
(Buchi v. Pund, supra). 


Cross references: 


Execution on life estates generally 
see Executions § 70. 


Equitable action in aid of legal rem- 
edy to set aside fraudulent con- 
veyances see Fraudulent Convey- 
ances § 565, 


Public utility property necessary to 
employment of franchise as not 
subject to execution see Executions 
§ 106. 


Sequestration: 


Against defaulting municipal of- 
ficer see Municipal Corporations 
§ 1220 text and note 68 


Of corporate assets’ see Corpora- 
tions §§ 3131, 4051. 

To compel payment of alimony see 
Divorce § 692. 


51. Gay v. Haton, 27 La. Ann. 166; 
Pinkoay. (Martin, ~l0OaRobt Guat) 2147 
Alabama Bank vy. Hozey, 2 Rob. (La.) 
150. 


52. McManus v. Jewett, 6 La. 530. 


Gallia’s Succ., 130 La. 867, 58 S 
Lannes v. Courege, 31 La. 
Gay v. Eaton, 27 La. Ann. 
Bradley v. McCrea, 26 La. Ann. 
Catlett v. Heffner, 23 La. Ann. 
Carter v. Lewis, 15 La. Ann. 
Logan v. ‘Hickman, 14 La. Ann. 
Lyons v. Andrews, 12 La. Ann. 
Devi v. Penny, 21 La. Ann. 539; 
Manus v. Jewett, 6 La. 5387; Alabama 
Bank y. Hozey, 2-Rob. (la.) 150; 
Duclere v. Crebassol, 19 La. 91; Wil- 


liams v. Duer, 14 La. 531; Fowler v. 
Stonum, 6 Tex. 60; Bullock v. Tra- 
wieck.) (Dex (Clvo wa) 20) SW (24 
Wilkins v. Weller, 1 Tex. A. Civ. Cas. 
§ 876. 

“The remedy contemplated Ses lS 


conservatory only.’’ Catlett v. Heff- 
Ne6r, 23) WaveAnn wo 1 feo US: 


54. McManus v. Jewett, 6 La. 530. 

55. See infra § 12. 

56. See statutory provisions. 

57. Wilson v. Churchman, 4 La. 
Ann, 452. 


Attachment as extraordinary rem- 
edy see Attachment § 3. 


'58. Beck vy. Brady, 6 La. Ann. 444. 

59. Sellick v. Kelly, 11 Rob. (La.) 
145, 150. 

60. Wilson v. Churchman, 4 La. 
Ann. 452; Sellick v. Kelly, 11 Rob. 
(La.) 145; Clark v. Glover, 14 La. 
266; Harris v. Finberg, 46 Tex. 79. 


61. Yun Loy Co. v. Rosser, 52 La. 
Ann, 1723, 28 S 251; Egan v. Fush, 
46 a Ann, 474,555) 5395) birtle vs 
Price, 31 Wa. Ann. 357; Boatner v. 
Wade, 14 La. Ann. 695; Boardman v. 
Glenn, 7 La. Ann. 581; Crawford v. 
Jones, 2 La. Ann, 826; Sellick v. Kelly, 
11 Rob. (a.) 145; Stetson v. Le 
Blane, 6 La. 266. 


62. Pasley v. McConnell, 87 La. 
Ann. 552; Pirtle v. Price, 31 La. Ann. 
357; Baer v. Klopfer, 19 Wa. Ann. 
194; Barriere v. Feste, 9 La. Ann. 535; 


Wilson v. Churchman, 4 La. Ann. 452. 


rie Sellick v. Kelly, 11 Rob. (La.) 
145. 


64. Beck v. Brady, 6 La. Ann. 444; 
Shropshire y. Russell, 2 La, Ann. 961. 


65. Debaillon v. Ponsony, 5 Mart. 
N. S. (La.) 42. 


66. See case infra this note. 


[a] “We [do not] consider as rig- 
orous and harsh the only remedy 
which can effectively be resorted to, 
by one who has been robbed of his 
purse, to prevent the thief from dis- 
posing. . of the property pur- 
chased with [the] stolen money.” 
Pirtle v. Price, 31 La. Ann. 357, 361. 


67. See case infra note 68. 
68. Gumbel v. Beer, 36 La. Ann. 
484, 487. 


“The two writs - are not an- 
tagonistical or exclusive the one of 
the other.’’ Gumber v. Beers, supra. 


69. Stewart v. Potomac Ferry Co., 
12 Fed. 296, 5 Hughes 372. 


remedy may depend on the circumstances.®® 


Compared with, and distinguished from, writs of 
attachment and provisional seizure. While the writs 
of sequestration and of attachment are not antag- 
onistie to,®’ nor exclusive of,°* each other, and the 
writ of sequestration has been referred to as a right 
of attachment,°® and although the two writs in some 
respects resemble each other,’® they are neverthe- 
less distinguishable.74 
zure has also been distinguished from this type of 


The writ of provisional sei- 


70. See cases infra this note. 


[a] “The writ of sequestration 
takes the property from the party in 
possession, to be held if not replevied 
during the pendency of the action, as 
in the case with the writ of attach- 
ment.” Rohrbough vy. Leopold, 68 
Tex. 254, 257, 4 SW 460. 


[b] Similarity of effect.—‘Such a 
writ [of sequestration] when duly is- 
sued and served in such a case has 
substantially the same effect in the 
practice of the courts of that State 
[Louisiana] as an attachment on 
mesne process in jurisdictions where 
a creditor is authorized to employ 
such a process to create a lien upon 
the property of his debtor as a secur- 
ity to respond to his judgment.” Gar- 
cia v. Galceran, 11 Wall. (U. S.) 185, 
189, 20 L. ed. 74. 


71. American Nat. Bank v. Childs, 
49 La. Ann. 1359, 1366, 22 S 384; Gum- 
bel v. Beer, 36 La. Ann. 484, 487; Le- 
mann vy. Truxillo, 32 La. Ann. 65, 72; 
popes v. Cook, (Tex. Civ. A.) 286 SW 


[a] Necessity of lien privilege or 
ownership as distinguishing seques- 
tration from attachment.—(1) “An 
attachment may issue as well when 
there exists a lien, as when there 
exists none. A sequestration always 
issues when a right to or on property 
is averred and there is danger of los- 
ing it.” Gumbel v. Beer, 36 La. Ann. 
484, 487. (2) “The writ of seques- 
tration, unlike that of attachment, is- 
sues only in behalf of the person who 
asserts title to the property sought 
to be taken into judicial custody, or 
a lien or privilege upon it.’’ Cooper 
v. Cook, supra. (3) ‘The writ of se- 
questration is based upon and oper- 
ates to preserve, protect and enforce 
an antecedent privilege, or claim of 
ownership or possession, resting on 
the property seized. - . Whereas 
the writ of attachment, based on no 
privilege, no claim of ownership or 
possession . ..is merely a right 
given a creditor, under certain cir- 
cumstances, to hold his debtor’s prop- 
erty in statu quo until his claim can 
be ripened into judgment.” Ameri- 
ean Nat. Bank v. Childs, supra. 


“The object of the attachment is to 
enforce the payment of a debt, with- 
out any pre-existing right to the 
property attached; the object of the 
sequestration is to enforce some pre- 
existing right to the property, wheth- 
er the plaintiff claim the possession, 
or the ownership, or some lien or 
privilege.”” Lemann vy. Truxillo, su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 8-9] 


sequestration.”? 


Scope of remedy. The conservatory writ of se- 
questration has been held to be a process of the most 
extensive application,’*? under which the whole of 
a person’s estate may be seized.‘ 


Equitable writ. By express legislative provision, 
a writ of sequestration may, pending a bill in equity, 
issue out of the equity court against the property of 
defendant;7® and even in the absence of legislative 
provisions, the equitable writ of sequestration has 
issued out of courts of chancery to preserve property 
pending the determination of an equitable action.’® 
While the equitable writ of sequestration which, 
under an appropriate statute, issues out of a chan- 
cery court pending an equitable action has been 
held to be in effect strictly an attachment,*7 or in the 
nature of an attachment’’ to create a lien,*® and 
although called a “sequestration,” might as well 
have been called something else,®*® it has also been 
held that this use of the writ as equitable process 
issuing independently of statute is in effect the ap- 
pointment of a receiver.*t Although it has been 
held that the equitable writ of sequestration issued 
under statute pending a suit in equity is not the writ 
of sequestration known to the English chancery,*? 
it has also been held that such a writ issued in the 
absence of statutory authority is in accordance with 
ancient usage.** Equitable writs of sequestration 
issued to conserve property pending the determina- 
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tion of an action in equity have been characterized 
as extraordinary process.** This use of the equita- 
ble writ of sequestration as mesne process for the 
attachment of property in an equity suit in advance 
of adjudication is a mesne security given pendente 
lite.®® 


[§ 9] 5. Proceeding In Personam or In Rem. 
While it has been held that the proceeding by way 
of a writ of sequestration is not a proceeding in 
rem,®® or at least not a proceeding purely in rem,*? 
but that the proceeding is a personal action,** a pro- 
ceeding under a provision permitting property to be 
sequestrated in a jurisdiction other than that of the 
defendant’s residence is one purely in rem.*? 


Effect. The remedy may as not being purely in 
rem be resorted to as mesne process in personam in 
proceedings in state courts to enforce liens on ves- 
sels, where as proceedings purely in rem may, under 
the federal constitution, be brought in the federal 
courts only.®° 


Equitable process. Where an equitable suit is com- 
menced by a writ of sequestration under a statutory 
provision allowing seizure of the property of a non- 
resident and authorizing him to release such property 
upon furnishing a bond in which he recites his entry 
of a general appearance, upon defendant furnishing 
such a bond, the suit proceeds in personam,®! but 
remains a proceeding in rem as to the property seized 


72. See case infra this note. 


[a] “There is a distinction between 
the remedies of sequestration and 
provisional seizure. (1) The former 
may be obtained by a creditor ‘in all 
cases where he has a lien or privilege 
upon property, upon complying with 
the requisites provided by law.’ Act 
of 7 April, 1826, § 9. One of these 
requisites is the condition precedent, 
of giving a bond to the defendant in 
the sequestration, with one good and 
solvent surety, residing within the 
jurisdiction of the court, in such sum 
as the court shall determine, to be 
responsible for such damages as the 
defendant may sustain, in case such 
sequestration should have been 
wrongfully obtained. C. P. art. 276.” 
Smith v. Smith, 2 La. Ann. 447, 448. 
(2) “The writ of provisional seizure 
is restricted to certain enumerated 
eases of privilege, which the law 
seems to have regarded with peculiar 
favor, and is permitted to issue with- 
out giving bond.” Smith v. Smith, su- 
pra. 


Provisional remedies generally see 
Actions § 39. 


73. 


74, Debaillon v. Ponsony, 5 Mart. 
N. S. (La.) 42. 


“This writ has a most extensive 
application, and under it the whole of 
a man’s estate may be seized.’ De- 
baillon v. Ponsony, supra. 


75. See statutory provisions. 


[a] Historical note.—(1) “The use 
of the writ of sequestration as mesne 
process of attachment, in a suit in 
equity in the court of chancery of 
Vermont, is coeval with the institu- 
tion of that court.’”’ Steam Stone-Cut- 
ter Co. v. Jones, 13 Fed. 567, 575, 21 
Blatchf. 138. (2) “This State has, 
and has had almost from its organi- 
zation as a State, the English equity 
system, with its jurisdiction vested 
in Courts of Chancery, and those 
Courts have had the power from near- 
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See case infra note 74. 


ly as early a period to issue writs of 
attachment like the one in question, 
having the force and effect claimed 
in behalf of this one.’’ Steam Stone- 
Cutter Co. v. Sears, 9 Fed. 8, 20 
Blatchf. (U. S.) 23, 27. 


Jurisdiction to issue equitable writ 
of sequestration in nature of attach- 
ment see infra § 39. 


76. Parker v. Grammer, 62 N. C. 
28; McDaniel v. Stoker, 40 N. C. 274; 
Hall v. Paschall, 27 N. C. 668; Hd- 
wards v. Massey, 8 N. C. 359. i 


77. Steam Stone-Cutter Co. v. 
Jones, 13 Fed. 567, 576, 21 Blatchf. 
138; Steam Stone-Cutter Co. v. Sears, 
9 Fed. 8, 20 Blatchf. 23, 29. 


“It is apparent that this writ of 
sequestration is merely an attach- 
ment by mesne process in an equity 
Suse Steam Stone-Cutter Co. v. 
Jones, supra. 


Effect of writ of sequestration as 
creating Men see infra § 12. 


78.- Peck v. Crane, 25 Vt. 146, 147. 


“Tt. is, (to be. sure, . made in 
anticipation of a final decree for the 
orator, and granted to conform the 
proceedings in chancery to those in 
the court of law, in regard to secur- 
ing the ultimate judgment of the 
court, by a previous attachment of 
property.’ Peck v. Crane, supra. 


79. Steam Stone-Cutter Cosy: 
Sears, 9 Fed. 8, 20 Blatchf. 28. 


80. Steam Stone-Cutter Co. v. 
Jones, 13 Fed. 567, 21 Blatchf. 138. 

81. McDaniel v. Stoker, 40 N. C. 
274. 


82. Steam Stone-Cutter Co. v. 
Jones, 13 Fed. 567, 576, 21 Blatchf. 
138. 


‘Tt is not the writ of sequestration 
known to the BPnglish chancery.” 
Steam Stone-Cutter Co. v. Jones, su- 
pra. 


83. Dean v. Boyd, 86 Miss. 204, 38 


S 297. 

84. Parker v. Grammer, 62 N. C. 
28, 30. : 
“These writs are extraordinary 
process.” Parker v. Grammer, supra. 


85. Steam-Stone Cutter Co. v 
Jones, 13 Fed. 567, 21 Blatchf. 138. 


86. Garcia v. Galceran, 17 Wall. 


COE Ss) US 5002 0 aus ed: i 4 ee ittoteave 
Elmes, 1 Mart. (La.) 79, 80. 

87. Lemann vy. Truxillo, 32 a. 
Ann, 65, 71. 

88. Dillon v. Burgin, 5 La. A. 243. 

89. Royal Route Co. v. Whitting- 


ton, 5 La. A. 504, 507. 


90. Garcia v. Galceran, 11 Wall. 
CULMS) a So. ulS Oue2 min edu ae 


“Such a writ [of sequestration] 
when duly issued and served in such 
a case has substantially the same ef- 
fect in the practice of the courts of 
that State [Louisiana] as an attach- 
ment on mesne process in jurisdic- 
tions where a creditor is authorized 
to employ such a process to create a 
lien upon the property of his debtor 
as a security to respond to his judg- 
ment. Neither the writ of sequestra- 
tion nor the process of attachment is 
a proceeding in rem, as known and 
practiced in the admiralty, nor do 
they bear any analogy whatever to 
such a proceeding, as the suit in all 
such cases is a suit against the owner 
of the property and not against the 
property as an offending thing, as in 
ease where the libel is in rem in the 
Admiralty Court to enforce a mari- 
time lien in the property.’ Garcia 
v. Galceran, supra. 


Effect of acquiring jurisdiction of 
defendant as determining the nature 
of judgment to be rendered in the 
main suit see infra § 186. 


91. Frank v. H. E. Salzburg Co., 
102 N. J. Eq. 107, 140 A 241, 
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under the writ.?? 


[§ 10] 6. Original or Auxiliary Process, The writ 
of sequestration as a conservatory process is not 
always an original process,®* but on the contrary, 
except in those cases where it is specifically provid- 
ed that the writ may issue before an action is 
brought,®* the writ of sequestration as a conserva- 
tory ‘remedy for the preservation of property in dis- 
pute is ordinarily an auxiliary,®® ancillary,®® inci- 
dental,®? accessory,®® provisional,®® or cautionary?’ 
measure, rather than an original process. Hence an 
error in issuing such a writ “will not affect the judg- 
ment on the merits,” or the right of the applicant to 
maintain the main suit® and incorrect recitals in the 
affidavit for the writ will not deprive the court of 
jurisdiction over the action in case the facts actual- 
ly satisfy jurisdictional requirements.* Under ex- 
press provisions specifying that the writ of seques- 
tration shall issue upon a particular apprehension of 
specified applicants without more, the writ is an 
original process,° and is independent of any action 
brought to enforce the main demand.°® 


As equitable process sequestration has, subject to 
statutory provisions to the contrary,’ been obtained 
by direct proceedings for the writ,* but it has been 
held however that the equitable writ of sequestration 
is in the nature of an attachment® or is an ancil- 
lary,!° mesne,!! or provisional!? process. 


An equitable writ of sequestration as a conserva- 
tory process may constitute a summons?® since it 
may operate not only to enable applicant to acquire 


92. Frank v. H. E. Salzburg Co., 


* 


jurisdiction over defendant to the extent that a de- 
cree in the main equity suit may operate against the 
property seized,!* but the writ may also “bring de- 
fendant into court by compelling him to enter an 
appearance upon his bonding of the property 
seized.1° 


[§ 11] B. Purpose. The writ of sequestration 
as a conservatory process is intended to preserve 
the sequestered property during the pendency of the 
main suit'® to which the writ is auxiliary process,** 
or as otherwise stated the sequestration is merely for 
the purpose of preserving the status quo of property 
pending suit.'* Resort to the writ for this purpose 
is specially pointed out by the law whenever it be- 
comes necessary to preserve property in dispute 
during the pending of an action;1® indeed, where 
property rights are involved and it becomes neces- 
sary to maintain the status quo, the conservatory 
writ of sequestration is often the only safe manner 
of conserving the rights of the litigants.2° It has 
also been held that the writ is intended to preserve,” 
protect,?* and enforce an antecedent lien, privilege, 
or claim of. ownership or possession resting on the 
property seized. Among the particular purposes 
of the writ of sequestration is that of providing the 
petitioner therefor with a process to protect him 
from an apprehended injury to the property where- 
in he claims a right?* until such time as he can estab- 
lish such right.?° More particularly, the writ may 
be allowed to prevent a defendant from ill-using 
property in his possession?® or from doing any act 
which may be prejudicial to the petitioner during 


Mart. (La.) 187. for the orator [applicant].” Peck v. 
supra. ; 3. Cooper v. Cook, (Tex. Civ, A.) | Crane, supra. 
98. Wiliams v. Duer, 14 La. 531; | 286 SW 334. 13. Frank v. H. E. Salzburg Co., 
Pitot v. Elmes, 1 Mart. (La.) 79. [a] Thus an error in issuing a 102 N. J. Eq. 107, 140 A 241. 


[a] “It will be conceded that a se- 


writ of sequestration on insufficient 


14. Krank ‘v. Ht. EE: Salzburg 'Co:, 


questration is not always an original 


process.” Williams v. Duer, 14 La. 
S3iy 53a: 

94. See infra § 32; and text and 
note 5. 

95. Eltringham v. Clark, 49 La. 


Ann. 340, 21 S 547; Segur v. Sorel, 
11 La. 439; Overton v. Overton, 10 La. 
Ohio Ins. Co. v. Edmondson, 5 

Breed v. Repsher, 4 Mart. 
(La.) 187; Harris v. Finberg, 46 Tex. 
79; Cheatham v. Riddle, 


8 Tex. 162, 
165; Cooper v. Cook, (Tex. Civ. A.) 
286 SW 334; Endel v. Norris, 15 Tex. 


Civ. A. 140, 141, 39 SW 608. 


96. Labarre v. Burton-Swartz Cy- 
press Co., 133 La. 854, 862, 68 S 380; 
Dillon v. Burgin, 5 La, A. 243; Watts 
v. Overstreet, 78 Tex. 571, 14 SW 704; 
Wandelohr yv. Grayson, (Tex. Civ. A.) 
106 SW 413, 415 [aff 102 Tex. 20, 108 
Sw 1154, 112 Sw 1046]. 


Effect of ancillary character of 
writ on the rights of sureties on 
replevy bonds see infra § 94. 


97. Overton v. Overton, 10 La. 466; 
Dillon v. Burgin, 5 La. A. 243. 


98. Watkinson y. Black, 14 La, 351. 


99. Williams v. Duer, 14 La. 531; 
Pitot v. Elmes, 1 Mart. (La.) 79. 


1. Overton v. Overton, 10 La. 466, 
AU erry avian > CMI y eel 0) luets OS. 


2. Breed v. Repsher, 4 Mart. (La.) 
187; Cheatham v, Riddle, 8 Tex. 162. 


“The writ of sequestration not be- 
ing the original process, no error in 
issuing it can affect a case tried on 
the merits.’ Breed v. Repsher, 4 


affidavit as to applicant’s interest in 
the property does not go to his right 
to sue for debt and to foreclosure of 
lien. Cooper v. Cook, (Tex Civ. A.) 
286 SW 334. 


4 Breed yv. Repsher, 4 Mart. (La.) 
187; Endel v. Norris, 15 Tex. Civ. A. 
140, 141, 39 SW 608. 


“Tf therefore the court had juris- 
diction of the [main] cause of action 
it had power to issue the writ when 
the statutory requirements were com- 
plied with and upon the trial if the 
property were found to be within the 
jurisdiction of the court, the state- 
ment to the contrary in the affidavit 
would not defeat it.’”’ Endel v. Nor- 
ris, supra. 

5. Williams v. Duer, 14 La. 531. 

6 Fink v. Martin, 10 Rob. (La.) 
LAT el 538% 


“The proceedings had to obtain the 
sequestration have no reference to, 
and do not touch in any way tha 
merits of the original controversy.” 
Fink v. Martin, supra. 


7. See statutory provisions. 


8. Frank v. H. BE. Salzburg Co., 102 
N. J. Eq. 107, 140 A 241, 


9. See supra § 8. 


10. Steam Stone-Cutter Co. v. 
Jones, 13 Fed. 567, 21 Blatchf. 138. 


11. Steam Stone-Cutter Co. v. 
Jones, supra. 
12. Peck v. Crane, 25 Vt. 146, 147. 


“It is to be sure provisional and 
made in anticipation of a final decree 


Supra, 


15. 
supra. 

16. Duclerec v. Crebassol, 19 La. 
91, 93; Williams v. Duer, 14 La. 531; 
Bullock v. Traweek, (Tex. Civ. <A.) 
20 SW 724; Wilkins v. Weller, 1 
Tex, A, Civ. Cas. §§ > 876, ‘879: 


“The writ of sequestration is to 
hold the property forthcoming to 
abide the decision of the court in the 
cause which the writ issues.” Wil- 
kins v. Weller, supra, 


17. See supra § 10. 


18. Jackson v. Guaranty State 
Bank, (Tex. Civ. A.) 266 SW 8381, 832. 
: “The entire sequestration proceed- 
ing was merely for the purpose of 
preserving the status quo of the 
property [sought to be sequestered] 
pending the suit.” Jackson vy. Guar- 
anty State Bank, supra. 


deere Williams v. Duer, 14 La. 531, 
538. 

20. Davenport v. Sterling Lumber 
Co., 148 La.‘671, 674, 79 S215. 


21. American Nat. Bank v. Childs, 
49 La. Ann, 1359, 22 S 384. 


22. American Nat. Bank v. Childs, 
supra. 
23. 
supra. 

24. Bullock v. Traweek, (Tex. Civ. 
A.) 20 SW 724. 
25. Bullock v. Traweek, supra. 


26. Duclerc v. Crebassol, 19 La. 


Frank vy. H. E. Salzburg Co., 


American Nat. Bank v. Childs, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 11] 


the progress of the main suit?? and prior to the de- 
cision therein.?® Other purposes for which the con- 
servatory writ of sequestration may issue are to en- 
able the court, through its judicial officer, to have 
and retain control over the sequestered property 
until the suit is finally decided and in order that 
the property may be delivered to him who is adjudged 
entitled to it,2® to keep the property subject to such 
judgment as the court might render,*®® to restore a 
person to possession of property from which he has 
been forcibly removed,* and, where a writ is brought 
by the creditors of an absconding debtor, the writ 
has issued for the safe keeping of his property until 
provisional syndies are appointed to take posses- 
sion.*? Since the conservatory writ of sequestration 
is a very severe mode of proceeding*? it is intended 
‘to be a remedy only for extreme cases;** and since 
sequestration as a conservatory process is intended 
to be a protective and preventive rather than a com- 
pulsory remedy,®* a writ of sequestration is not the 
proper remedy to compel the appearance of an ab- 
sent debtor so as to obtain a judgment for a debt?® 
nor to bring a party who is outside the jurisdiction 
into court by means of his property.27 Further- 
more, the writ of sequestration will not issue for the 
purpose of enabling applicant to collect revenue 
promptly so that he may pay the tax on, and repairs 
to, the property sought to be sequestered,?® nor will 
the writ lie to compel a pastner to pay over the 
share of his copartner in profits as to which he is 
alleged to be trustee for the firm,*® nor is the writ 
of sequestration available to compel payment of 


91; Blum y. Gaines, 57 Tex. 135; Bul- ov. Terry v-— Terry, 
lock v. Traweek, (Tex. Civ. A.) 20 [a] 
SW 724. S 
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money claimed to be due by the city of New Or- 
leans.4° It was never intended that a party might 
use the process of sequestration for the sole purpose 
of getting possession of property in the possession 
of and claimed by another.*! 


As process in equity. In a broad sense, all equita- 
ble writs of sequestration are intended to aid the 
court in carrying into effect its final decrees.*” Al- 
though the equitable process of sequestration has 
almost gone out of use since execution statutes have 
permitted courts of chancery to enforce their money 
decrees by means of ordinary execution,*? and since 
imprisonment for debt has been abolished, the equi- 
table writ of sequestration cannot be employed to 
compel the mere payment of a money decree;** but 
it seems that the writ may still be used to compel 
the performance of acts within the power of a party 
and which the court may properly order*® and to 
enforce decrees other than for the mere payment of 
money in cases where an attachment cannot be 
served*® or where defendant chooses to remain in 
prison after his commitment for contempt of court.*7 
The writ of sequestration in equity may, however, 
le only to compel the performance of specific acts*® 
other than the payment of money,*® and the writ 
cannot be used to compel the appearance of a de- 
fendant who is outside the jurisdiction of the court 
to answer a suit brought for the collection of a 
debt.°° As conservatory process®! the purpose of 
the equitable writ of sequestration is, of course, to 
preserve the property sought to be sequestered until 


10 La. 68. prisonment for debt is abolished.” 
Roberts v. Stoner, supra [quot Cough- 


lin vy. Ehlert, supra]. 


[a] In trespass to try title.—‘A 
writ of sequestration is permitted by 
law to issue, in a suit of trespass to 
try title, for the purpose of prevent- 
ing injury to the property, its waste, 
or to prevent the conversion by the 
occupant of the fruits and revenues 
of the property; and it is permitted 
for no other purposes.” Blum vv. 
Gaines, 57 Tex. 135, 1389 [quot Finegan 
v. Read, 8 Tex. Civ. A. 33, 35, 27 SW 
261]. 


27. Duclerc v. Crebassol, 19 La. 91; 
Daugherty v. Vance, 30 La. Ann. 1246. 


[a] “A sequestration is intended 
to prevent, not merely a wrongful act, 
but any act—whatever it may be— 
the result of which would be to re- 
move the sequestered effect from the 
possession in which it was at the date 

~of the execution of the writ.” Daugh- 
erty v. Vance, 30 La. Ann. 1246, 1248. 


28. Duclerc v. Crebassol, 19 La. 91. 


29. Mitchell v. Maxey, 11 La. A. 
317, 128° S 436, 437; Allen v. Allen, 
165 La. 437,.442, 15 S 648. 


30. Eltringham v. Clark, 49 La. 
Ann. 340, 342, 21 S 547. 
81. Schuster v. Crawford, (Tex. 


Civ. A.) 199 SW 327; Southern Sure- 
ty Co. v. Adams, (Tex. Civ. A.) 78 


SW 943. 
32. McManus v. Jewett, 6 La. 530. 
33. See supra § 8. 
84. Sellick v. Kelly, 11 Rob. (La.) 
145. 
85. American Furniture Co. v. 


Grant-Jung Furniture Co., 50 La. Ann. 
931, 936, 24 S 182. 


36. Stockton v. Hasluck, 10 Mart. 
(La.) 472. 


bring nonresident into court.—Attach- 
ment being the usual and proper rem- 
edy to bring into court a nonresident 
who has property within the jurisdic- 
tion, it seems that sequestration 
should not be resorted to for that 
purpose. Terry v. Terry, 10 La. 68. 


Purpose of attachment to compel 
appearance of person over whom ju- 
risdiction could not be obtained by 
ordinary process see Attachment § 8. 


38. Pasley v. McConnell, 37 La. 
Ann. 552 

39. Shropshire v. Russell, 2 La. 
Ann. 961. 

40. Southern Bank vy. Louisiana 


Nat. Bank, 28 La. Ann. 97. 


[a] Under Act (1870) No. 5 courts 
are prohibited from issuing writs 
of sequestration to enforce payment» 
of money claimed to be due from 
the city of New Orleans. Southern 
Bank vy. Louisiana Nat. Bank, 28 La. 
Ann. 97, 


41. Blum v. Gaines, 57 Tex. 135; 
Wakefield v. Queisser, (Tex. Civ. A.) 
293 SW 896, 898; Cleveland State 
Bank vy. Turner, (Tex. Civ. A.) 278 
SW 1107; Rhea v. Schow, 42 Tex. 
Civ. A. 600, 6038, 98 SW 706; Finegan 
v. Read, 8 Tex. Civ. A. 33, 35, 27 SW 
261. 


42. Peck v. Crane, 25 Vt. 146, 147. 
43. See infra § 13. 


44. Coughlin v. Ehlert, 39 Mo. 285, 
286; Roberts v. Stoner, 18 Mo. 481, 
484; McMakin v. McMakin, 68 Mo. A. 
57; In re Jaramillo, 8 N. M. 598, 45 
P 1310; Hosack v. Rogers, 11 Paige 
(N. Y.) 603. 


“Tt would seem that a sequestra- 
tion, merely to compel the payment 
of money, cannot now issue, as im- 


[a] Reason for rule.—‘‘As process 
against the body, for the nonpayment 
of a debt, cannot now issue, there 
would be no means of putting a par- 
ty in contempt.” Roberts vy. Stoner, 
18 Mo. 481, 484. 


[b] hus: (1) The writ is not 
available to compel the payment of 
a mere money decree for alimony. 
Coughlin v. Ehlert, 39 Mo. 285; Mc- 
Makin v. McMakin, 68 Mo. A. 57. (2) 
A decree that an administrator should 
pay over a certain sum of money to 
a specified person cannot be enforced 
by a writ of sequestration. In re Jar- 
amillo, 8 N. M. 598, 45 P 1110. (3) 
A decree for money due upon a con- 
tract cannot be enforced by the writ. 
ae v. Rogers, 11 Paige (N.Y. 


Cross references: 


Methods of enforcing payment of al- 
imony decrees generally see Divorce 
§§ 691-709. 

Punishment of contempt for orders 
to pay money generally see Con- 
tempt § 13. 


Sequestration as contempt process see 
supra § 


45, Roberts v. Stoner, 18 Mo. 481, 
484. f 
46. Hosack v. Rogers, 11 Paige (N. 


Y.) 603, 606. 
47. Hosack v. Rogers, supra. 


48. McMakin v. McMakin, 68 Mo. 
ASD Ue 


49. McMakin v. McMakin, supra. 


50. McCann v. Randall, 147 Mass. 
81, 98, 17 NE 75, 9 AmSR 666. 


51. See supra § 8. 


188 [57 C.J.] 
final judgment in a pending suit,®? and the purpose 
of such writs has been expressly declared by statute 
to be to subject the property of nonresidents to the 
satisfaction of claims cognizable in a court of equity 
in analogy to attachment proceedings at law.®* The 
use of the writ of sequestration to impound property 
and to hold it subject to the final decree of the court 
of equity is said to be one of the most beneficent 
uses to which the writ has been applied.*# 


[§ 12] C. Operation and Effect.°° The law, rath- 
er than the order of the court, determines the legal 
effect of a writ of sequestration.°® The conserva- 
tory writ of sequestration operates to protect a prop- 
erty right®’ resting on the property seized.®* But 
since the writ of sequestration is essentially a con- 
servatory process,®°® it does not operate to confer 
any right which did not previously exist,°° and it 
does not in any manner affect,®! increase,°? or dimin- 
ish®* the rights of either of the parties to the action 
in which the property is sequestered; but it simply 
preserves the sequestered property in statu quo.°* 


Thus it creates no lien or privilege in,°° or title to,®® 


the property which is the subject of the sequestra- 
tion proceedings. Hence a writ of sequestration does 
not divest the title of the owner,®’ nor does the writ 
otherwise affect the question of title;®*® but it has 
been held that it is the possession under such title 
that is affected®® as to the particular main action’? 
and as to the parties thereto.*1 On the other hand 
it has also been held that the writ of sequestration 


52. Steam Stone-Cutter Co. 
Jones, 13 Fed. 567, 21 Blatchf. 138; 6) Mart. INS Ss. 
Peck v. Crane, 25 Vt. 146. 61. 


53. See statutory provisions. 62 


54. Dean v. Boyd, 86 Miss. 204, 208, 63 
38 S 297. t 


55. Effect of writ on custody of 
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(La.) 150, 153; Oddie v. His Creditors, 
(La.) 473, 476. 


Duclere v. Crebassol, 19 La. 91. 
Duclerc vy. Crebassol, supra. 
Duclere vy. Crebassol, supra. 
64. State v. Allen, 110 La. 853, 34 
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does not have the effect of changing the possession 
of the property.*? 


Conferring and divesting jurisdiction. While it 
has been held that sequestration of the property of 
a nonresident defendant gives the court jurisdiction 
over him,7* it has also been held that the writ of 
sequestration does not of itself have the effect of 
conferring on the court personal jurisdiction over an 
absent defendant.7* A sequestration of notes on 
which suits have been filed in another court does not 
divest the jurisdiction of such court as to the suits 
on the notes.’® 


As equitable process for the enforcement of a de- 
cree the effect of a writ of sequestration may differ 
according to the object sought to be obtained,’® and 
according to the order or judgment which preceded 
the writ;77 and the effect of the writ is, in the first 
instance, no more than to give the sequestrators a 
right to take and hold possession of the property 
sought to be sequestered.*® Hence, while it has been 
held that the writ does not affect the title to the 
property seized,*® does not divest defendant of his 
property,®° and does not make the person who ap- 
plied for the writ a secured creditor,*+ the writ 
may give the person who has obtained it a right to 
obtain an order for the sale of the sequestered prop- 
erty.*? It has also been held that applicant for the 
equitable writ of sequestration to enforce a decree 
acquires an equitable lien by virtue of such writ. 
The equitable writ of sequestration as mesne process 


al property which had been seques- 
tered, he obtained legal custody there- 
to and plaintiff had no right to dis- 
turb that possession during the pend- 
ency of the main suit. Fowler v. 
Stonum, 6 Tex. 60. 


72. State v. Allen, 110 La. 853, 34 
S 804, 806. 


property see infra § 85. 5 a8 ies pane ae ey 
Writ as evidence in prosecution for 
resisting officer in execution of proc- [a] Thus: (1) The fees of office 


ess see infra § 70. 


56. Alabama Bank v. Hozey, 2 Rob. 
(La.) 150, 152. 


57. Young v. Guess, 115 La. 230, 
88 S 975, 976. 


{a] The writ of sequestration may 
preserve sequestered property (1) un- 
til the title (Jennings-Heywood Oil 
Syndicate v. Houssiere-Latreille Oil 
Co., 117 Lia. 960, 42 S 467) (2) or other 
rights which were put in issue in the 
main action are determined (State v. 
Judge, 113 La. 6385, 87 S 534). (38) 
But since the title to property can- 
not be put in issue in a possessory 
action, a writ issued therein cannot 
of course preserve the property un- 
til the question of ownership is de- 
termined. Jennings-Heywood Oil 
Syndicate v. Houssiere-Latreille Oil 
Co., 117 La. 960, 42 S 467 [dist State 
WAL Judge, tise ay 635, 37 S 534]. 


58. American Nat. Bank vy. Childs, 
49 La. Ann. 1359, 22 S 384. 


[a] “The writ is based upon, and 
operates to preserve, protect, and en- 
force an antecedent privilege or claim 
of ownership or possession resting on 
the property seized.” American Nat. 
Bank v. Childs; 49 La. Ann. 1359, 22 
S 384, 386. 


59. See supra § 8. 


60. McManus v. Jewett, 6 La. 530, 
542; Catlett v. Hefner, 23 La. Ann. 
577; Alabama Bank v. Hozey, 2 Rob. 


due to an ex sheriff are not affected 
by a sequestration so as to be required 
to pay claims arising out of his offi- 
cial defalcations. Alabama Bank v. 
Hozey, 2 Rob. (La.) 150. (2) Where 
an assignment for the benefit of his 
creditors made by a defendant includ- 
ed sequestered property, it may be re- 
quired to be delivered up to the as- 
signees and the sequestration set 
aside, plaintiff's rights to the pro- 
ceeds being preserved. Duclerc y. 
Crebassol, 19 La. 91. 


e [b] Whether sequestration is judi- 
cial or conventional seems to be im- 
material in so far as they both pre- 
serve the sequestered property in sta- 
tu quo. Alabama Bank v. Hozey, 2 
Rob. (La.) 150. 


65. Eymar v. Lawrence, 8 La. 38; 
Alabama Bank v. Hozey, supra; Oddie 
v. His Creditors, 6 Mart. N. S. (La.) 
473; Pitot v. Elmes, 1 Mart. (La.) 79. 


66. Land v. Klein, 21. Tex. Civ. A. 
3, 50 SW 638. 


67. McManus v. Jewett, 6 La. 530, 
542. 

68. Fowler v. Stonum, 6 Tex, 60. 

69. Fowler v. Stonum, supra. 

70, Fowler v. Stonum, supra. 

71. Fowler v. Stonum, supra. 


[a] Illustration.—Where defend- 
ant in the main suit replevied person- 


73. McDonald v. Vaughan, 13 La. 
Ann. 405. 


74. ° Terry v; Terry, 10 Tar 68. 
75. Lannes v. Courege, 31 La. Ann. 


76. See case infra note 77. 
MH ys cl aN ee Hastings, 61 L. J. Q. B. 


In re Hastings, supra. 
79. In re Hastings, supra. 


rs Ex p. Hughes, L. R. 12 Eq. 137, 
ie In reiHastings, 6) ls Is QB: 


a] Analogy to reoelvorshine —(1) 
“I do not’ understand that the writ of 
sequestration gives the person at 
whose instance it is issued any se- 
curity further than or other than that 
which is obtained by obtaining an 
order for a receiver.” In re Hastings, 
GL be ws. QO. By 654.5 (2) eiinenwritcort 
sequestration . . .. like the order 
for a receiver . . . does not make 
him [applicant] a secured creditor.” 
In re Hastings, supra. 


Appointment of receiver as not af- 
fecting rights of parties see Receiv- 
ers § 117. 


He Invre Hastings, 61 Ls. Q: B 
ie Keighler v. Ward, 8 Md. 254, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for attachment and as mesne security** operates in 
that regard and to that end like a provisional injune- 
tion,*®> or a temporary receivership,®® or a writ of 
ne exeat,®’ or the filing of a lis pendens.** Since it 
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dis in the nature of an attachment this type of se- 


questration operates to create a lien on the property 
sought to be sequestered.*® 


V. AVAILABILITY OF, AND GROUNDS FOR, REMEDY 


[§ 13] A. Propriety of Remedy in General—l. 
For Enforcement of Equitable Decree and To Punish 
Contempt. Although the remedy by way of seques- 
tration to enforce equitable decrees has been largely 
superseded because of the enactment of statutes per- 
mitting chancery courts to issue ordinary writs of 
execution to enforee such decree®® and the employ- 
ment of the equitable writ for this purpose has be- 
come unusual?! and since imprisonment for debt is 
abolished the equitable writ merely for the payment 
of money cannot now issue®? this course of proceed- 
ing has not been abolished®* but may still be used 
to enforce equitable decrees®* and to punish con- 
tempt by mesne process.®® The mere fact that the 
writ has not been resorted to in a particular state 
does not render a statute giving the right to an equi- 
table sequestration inoperative.°® No writ of se- 
questration can issue against a defendant for con- 
tempt as distinct from a process of execution where 
he has never been in contempt®’ or it is shown that 
process cannot be served®’” and the equitable writ 
of sequestration will not be allowed where applicant 
has failed to take the preliminary steps necessary 
to entitle them to the appointment of sequestrators.°* 
Under statutory provisions making the equitable 
writ of sequestration execution process in specified 


cases®® the writ is, in a proper case, demandable as 
of right! and may issue without previous notice.” 
The return of a previous execution unsatisfied may be 
sufficient to authorize the issuance of this writ? and 
it is not ground for refusing to issue such a writ that 
defendant has no assets subject to the writ. How- 
ever, it has been held that under a provision author- 
izing the equitable sequestration of the income of a 
life estate in the nature of an execution the writ may 
be refused where there is no necessity for such writ? 
or where the writ would be useless,*” as where the 
life tenant has parted with his estate.® 


Requirement that legal remedy be exhausted. In 
accordance with the general rule’ where an appli- 
cant for the equitable writ of sequestration has an 
adequate remedy at law the writ will be denied,® 
and the mere fact that a fund sought to be seques- 
tered in order that the fund be subjected to the pay- 
ment of a judgment, might elude ordinary proceed- 
ings is not good ground for invoking the aid of the 
equity court® especially in the absence of an aver- 
ment that the judgment cannot be enforced against 
other property of defendant.+° 


[§ 14] 2. As Conservatory Process!i1—a. In Equi- 
ty Generally. Where plaintiffs in an equitable ac- 


84. See supra § 8. )for contempt of a court wD ‘was 

without jurisdiction to make an or- 

Skies ees Pe Ne OE: V-| der or decree which defendant was 

2 s ? 7 . personally bound to perform (Mc- 

86. Steam Stone-Cutter Co. v.| Cann v. Randall, 147 Mass. 81, 93, 17 

Jones, supra. NE 75, 9 ne 666), (2) a eee it 

= has been said that “a writ of seques- 

ee plas Stone-Cutter Co. Vv, tration may, perhaps, issue against a 

4 Dra: defendant who is without the juris- 

88. Steam Stone-Cutter Co. v.| diction, but resident within it, and 

Jones, supra. who has absconded to avoid service 

89. Steam Stone-Cutter Co. v. of process” (McCann v. Randall, su- 
Jones, supra; Steam Stone-Cutter Co. pra). 

v. Sears, 9 Fed. 8, 20 Blatchf. 23, 29; 9714. Roberts v. Stoner, 18 Mo. 481, 
French v. Winsor, 36 Vt. 412. 484. 

90. White v. Geraerdt, 1 Edw. (N. 98. Hosack v. Rogers, 11 Paige (N. 

YW.) oo0, We))603; 606. 


Jurisdiction of chancery courts to 
issue ordinary writs of execution see 
Executions § 115. 


91. Roberts v. Stoner, 18 Mo. 481, 
484; Hosack v. Rogers, 11 Paige (N. 
Yin). 1603,.2606, 


92. See supra § 11. 


93. White v. Geraerdt, 1 Edw. (N. 
Y.) 336, 340. 


“Although, in a great measure, Su- 
perseded, this course of proceeding 
has not been prohibited or abolished.” 
White v. Geraerdt, supra. 


94. White v. Geraerdt, supra. 


“Tt remains to be pursued whenever 
it may be deemed necessary.” White 
‘vy. Geraerdt, supra. 6 


95. Beeler v. Pittsburgh Farmers’, 
etce., Turnp. Road Co., 14 Pa. 162. 


96. Keighler v. Ward, 8 Md. 254, 
263. © 
97. McCann v. Randall, 147 Mass. 


81, 17 NE 75, 9 AmSR 666; Roberts 
vy. Stoner, 18 "Mo. 481. 


[a] For example: (1) A writ of se- 
-questration is improperly issued as 


99. See supra § 7. 


1. Reid v. Northwestern R. Co., 32 
Pa. 257, 258; Pentland y. Kelly, 6 
Watts & S. (Pa.) 483, 485. 


2. Reid v. North-Western R. Co., 
32Pa. 1257. 


[a] Reason for rule.—‘‘The Act 
requires no notice, and 
none is necessary to advance justice.” 
Reid v. Northwestern R. Co., 32 Pa. 
257, 258. 


3. Reid v. Northwestern R. Co., 
supra. 

4. Reid v. Northwestern R. Co., 
supra. 

5. Gordon v. Inghram, 32 Pa. 214. 


[a] Thus, where the debtor claims 
to own the estate in fee or the ap- 
plicant for the writ has reasonable 
grounds to believe the debtor has a 
fee, the writ is properly refused. 
Gordon v. Inghram, 32 Pa. 214. 


5%. Landis v. Lewis, 3 Pa. Dist. 
241. : 


_6 Landis v. Lewis, supra. 
{a] Thus, where before the appli- 


cation for the writ of sequestration 
the life tenant has made an assign- 
ment of his estate for the benefit of 
his creditors, an execution creditor 
by way of sequestration is not enti- 
tled to the writ. Landis v. Lewis, 
3 Pa. Dist. 241. 


[b] Reason for rule.—‘“To now ap- 
point a sequestrator would avail noth- 
ing, unless we could also oust the 
assignee and compel him to re-convey 
the assigned property to the seques- 
trator, and this we do not think we 
have the right or authority to do.” 
Landis v. Lewis, 3 Pa. Dist. 241, 242. 


7. See Equity § 14. 


8. Bitzer v. Washburn, 121 Iowa 
462, 471, 96 NW 978; Geery v. Geery, 
63 N. ¥. 252, 257 Loverr White v. Ger- 
aerdat, 1 Edw. GNESYS) SS36i: 


“The statutes point out the manner 
of attaching such a fund, and, as that 
is wholly adequate, the remedy by 
equitable proceedings is not availa- 
ble.” Bitzer v. Washburn, supra. 


“The only authority : + appar- 
ently authorizing this action without 
the issuing of an execution, is the de- 
cision of Vice-Chancellor McCoun, in 
White v. Geraerdt, 1 Edw. (N. Y.) 336 

[which] is in conflict with 
other authorities, and is unsupported 
by any principle now recognized as 
controlling in such cases.” Geery v. 
Geery, supra. 


9. Bitzer v. Washburn, 121 Iowa 
462, 96 NW 978. 


10. Bitzer v. Washburn, supra. 


Receivership as in nature of se- 
gnc Hon see Receivers § 3 text and 
note 5 


ke rh eda Rp gener- 
ally see infra § 3 
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tion make out a prima facie case by their bill they 
may be entitled to have the subject of the action se- 
questered pending the determination of the action,*” 
and this right is sometimes conferred by statute.*® 
Where the right to an equitable writ of sequestra- 
tion for the conservation of property exists in favor 
of a party to an equitable proceeding independent 
of statute, the right does not depend upon the equity 
confessed by the answer.!* The equitable writ of 
sequestration under a statute permitting that remedy 
by seizure and sale of the property of a nonresident 
is not available to an applicant who seeks merely 
the partition of property within the state.‘® Since 
there must be a contempt in refusing to obey a law- 
fully served process before the equitable writ of 
sequestration to enforce an appearance can issue,'® 
the remedy will be denied where there has been no 
personal service of process on defendant.1* 


[§ 15] b. Under Statutes'*—(1) In General. In 
those jurisdictions in which the statutes make spe- 
cific provision for a remedy by way of sequestration 
as a conservatory process,'® the remedy may be re- 
sorted to in the cases expressly provided for,?° and 
only in those cases*! since the observance of the 
requisites prescribed by law is regarded as in the 
nature of a condition precedent to the issuance of 
the writ of sequestration,?? and failure to observe 
them cannot be aided by the proof adduced at the 
trial on the merits?* nor even by the admissions of 
fact contained in a subsequent pleading.24 Since 
sequestration is an extraordinary and rigorous rem- 
edy?® it will be allowed only when applicant is clear- 


SEQUESTRATION 


[86 14-17 


ly entitled to it,2* and because it is a remedy stricti 
juris2? it can be resorted to only in cases authorized 
by the very letter of the law.?* Hence, anyone 
claiming the benefit of the writ should bring himself 
clearly within the law?® and unless therefore a com- 
plainant can bring his case within the statutory pro- 
visions by making a prima facie showing of the ex- 
istence of some one of the grounds for this relief, 
the writ will not issue,?° or, having issued improvi- 
dently, will be dismissed and set aside.*? Statutes 
authorizing the use of the writ are uniformly to be 
construed with strictness,?* and the remedy cannot 
be extended by implication beyond the cases for 
which the law has specially provided.?* Mere 
grounds of suspicion** or extremely slight grounds 
do not authorize the issuance of the writ.°° 


[§ 16] (2) Successive Writs. After plaintiff’s 
dismissal of the main action in which a writ of se- 
questration has issued, he may, in a proper ease, 
bring another action and apply for another writ.°® 


[§ 17] (8) Existence of Other Remedy. Appli- 
cant for the conservatory writ of sequestration may, 
when he has another remedy available, be required 
to resort to that remedy,*’ but on the other hand 
it has been held that the mere fact that applicant 
has alleged facts entitling him to another remedy 
does not prevent the issuance of a writ of sequestra- 
tion on the same facts;*° but the fact that the writ 
of sequestration is the only conservatory remedy 
to which applicant could have resorted in a partic- 
ular case may be considered by the court in favor 
of the issuance of the writ.?® 


12. McDaniel v. Stoker, 40 N. C. | observed on pain of nullity.” Wilson] Churchman, 4 La. Ann. 452, 456. 
274, 278. v. Churchman, supra. ; 
ne Rule of strict construction in at- 
13. See statutory provisions. 23. Wilson v. Churchman, supra. | tachment proceedings see Attachment 
14, McDaniel v. Stoker, 40 N. C. 24. Wilson v. Churchman, supra. § 12. 
Onc DRS 25. See supra § 8. 33. Egan v. Fush, 46 La. Ann. 474, 


15. Wightman v. San Francisco 26 


Bay Toll-Bridge Co., (Del. Ch.) 142 194 2 
A 783. ae q 

[a] For example, the equitable - See supra § 8. 
writ of sequestration under a statute 238. 


providing for the sequestration and 445. 
sale of the property of a nonresident 
defendant will not be granted to an 
applicant who merely seeks a parti- 
tion of personal property in accord- 
ance with the respective interests of 
the parties. Wightman v. San Fran- 
cisco Bay Toll-Bridge Co., (Del. Ch.) 29 
142 A 783. : 


16. See infra §. 37. 


17. Skinner v. Educational Pic- 
tures Securities Corp., 14 Del. Ch. 
417, 129 A 857. 


18. Order on court’s own motion 
see infra § 67. 

19. See statutory provisions. 

Statutes making remedy available 
in equity see supra § 14. 

20. Macheca’s Succ., 
84 S 574, 578. 

21. Egan v. Fush, 46 La. Ann. 474, 32. 
480, 15 S 539; Sellick v. Kelly, 11 Rob, | Ann. 452. 
(La.) 145, 150; 


§§ 23-31. 


Ann. 961, 962; 


Ann. 552; 


Bullock v. 
147 La. 164, 


Baer v. Klopfer, 19 La. Ann. 


Beck v. Brady, 6 La. Ann. 444,| 34 
Grounds for sequestration see infra 36. 


Necessity of strict compliance with 
der de a statutes see Attachment 


Shropshire v. 
Sellick v. Kelly, 11 
Rob. (La.) 145, 158; Debaillon v. Pon- 
sony, 5 Mart. N. S. (La.) 42, 46. 


30. Pasley v. McConnell, 
Levi v. Penny, 11 La. Ann. 
ad pd Vv. Re ee we Ann. ae 
opley v. Bonner, a. Ann. 578; Sel- . i 
lick vo Relly Pik Bee) CLaiiebab! sdirelicts rel croncone: 
win v. Jones, 5 La. 344; 
v. Ponsony, 5 Mart. N. S. 
Traweek, 
1892) 20 SW 724. 


81. See infra §§ 160, 161. 
Wilson v. Churchman, 4 La. 


480, 15 S 539; Pasley v. McConnell, 
37 La. Ann. 552; Barriere v. Feste, 
9 La. Ann, 535; Talamon y. Ytasse, 
4 Rob. (La.) 462. 


See case infra note 35. 
35. Stetson v. Le Blanc, 6 La. 266. 


. Bullock v. Traweek, (Tex. Civ. 
A.) 20 SW 724. But see Levi v. 
Penny, 11 La. Ann. 539, 540 (where 
the second writ was refused because 
“no new fact is set forth in the sec- 
ond petition showing any change in 
the condition of the parties which 
would justify a second resort to the 
conservatory process of the law’’), 


37. Kahn v. J. W. Carter Music 
Co., (Tex. Civ. A.) 201 SW 1163. 


Russell, 2 La. 


37 La. 


[a] For example, where a purchas- 
instrument gave a 
chattel mortgage for the unpaid bal- 
ance of the price, the seller cannot 
sequester the property, but, to obtain 
possession in event of nonpayment, 
must foreclose the lien of the mort- 
gage, Kahn v. J. W. Carter Music 
Co}, (Dex iCive Aye 201 Sw eii63. 


38. Gumbel v. Beer, 36 La. Ann. 
484, 487. 


De Baillon 
(La.) 42; 
(Tex,? Civ.) A; 


Rob. (La.) 462, 463. 


“Sequestration is a remedy which 
courts of justice can grant only in 
those cases where the law expressly 
gives it.’ Talamon v. Ytasse, supra. 


22. Wilson v. Churchman, 4 La. 
Ann. 452, 456. 


“The requisites of the law must be 


Talamon v. Ytasse, 4 [a] 


Reason for rule.—‘‘Sequestra- 
tions by which the property of 
a party is wrested from his posses- 
sion, and taken into the custody of 
the law, before judgment, without 
notice, and upon the ex parte show- 
ing of the plaintiff are extraordinary, 
and rigorous, and hence the doctrine 
has been uniform, that they are to be 
strictly construed.” Wilson v. 


t 


“Because the averment made in this 
case . . can justify an attachment 
is no reason why it should not serve 
also for a sequestration, if it is, in it- 
self, otherwise sufficient.” Gumbel 
v. Beer, supra. 


a. Blanchard v. Luce, 19 La. Ann. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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{§ 18] B. To Whom and against Whom Availa- 
ble—l. To Whom Available—a. In General. Stat- 
utes making provision for sequestration as a con- 
servatory process,*® generally specify the persons 
who may apply for the writ,*? and applicant must 
bring himself within a class provided for by the stat- 
ute.4? 


Necessity for lien.4? The writ of sequestration 
issues only in behalf of one who asserts either title 
to the property sought to be sequestered or a lien 
or privilege on it.*# 


[§ 19] b. Partners. A partner may, in a proper 
case, sue out the writ against his copartner,*> as in 
the case where the copartner sets up an adverse 
right;4® but a partner cannot by sequestration com- 
pel his copartner to account for and pay over ap- 
plicant’s share in profits alleged to belong to the 
firm.** 


{§ 20] c. Nonresidents. In the states where se- 
questration is commonly resorted to as a conserva- 
tory remedy, nonresidents*® including nonresident 
corporations,*® may avail themselves of it equally 
with residents. . 


[§ 21] d. Other Persons. Among the particular 
persons in whose favor a writ of sequestration has 
issued are not only wives suing for separation or 
divorce, lienors, mortgagees, creditors, and parties 
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in suits to determine title, who are expressly men- 
tioned in the statutory and code provisions,°®° but, 
on compliance with the code and statutory requisites 
for its issuanee, the writ has under the circumstances 
of the particular case been granted on the applica- 
tion of a holder of a promissory note,®! a consignee 
of goods,®? secured creditors,>* a depositary,°* an 
overseer,®®> one who advanced money on a crop,°® 
an innkeeper,®* a stockholder in a corporation,®® a 
freed slave before the Civil: War,°®® the nearest male 
relative of a minor,®® one having the right to hold 
property as indemnity,®! a purchaser of real estate,®? 
and a joint owner of property.°* The writ has been 
refused under the circumstances of particular cases 
when sought by a chattel mortgagee,°* the owner of 
real estate who permitted his premises to be occupied 
without pay,®® a purchaser who has not paid the 
purchase price or put the seller in default,®® a holder 
of interest coupons on city bonds,®* one who had 
advanced money to cover the expenses of a boat 
which he had chartered and the expenses of which 
he had undertaken to defer,®® or the creditors of 
defendant’s vendor of land sought to be seques- 
tered.°°® 


[§ 22] 2. Against Whom Available. In addition 
to those persons against whom it is expressly pro- 
vided that the conservatory writ of sequestration 
will lie,*° it has been held that in a proper case the 


40. See supra § 15. 

41. See statutory provisions. 

-42.. See infra §§ 19-21. 

43. As basis of distinguishing se- 


questration from attachment see su- 
pra § 8 


44. Cooper v. Cook, (Tex. Civ. A.) 
286 SW 334. 


45. See cases infra note 46. 


46. Johnson v. Brandt, 10 Mart. 
(La.) 638; Blanchard v. Luce, 19 La. 
Ann. 46. 


{a] Reasons for rule.—(1) ‘“Part- 
ners are joint owners of the property 
belonging to the partnership, and 
have each an equal right to take it 
into possession; if that is refused, 
and an adverse right set up to it, the 
very case is presented, when, accord- 
ing to law, a sequestration should be 


ordered.”’ Johnson v. Brandt, 10 
Mart. (La.) 638, 640. G2), “Ti the 
partnership is considered dissolved, 


and the defendants, as agents for the 
late firm, the case is still stronger; 
for they have no authority to keep 
the common effects in their hands, 
without the consent of those to whom 
these effects belong.” Johnson v. 
Brandt, supra. 


[b] Ilustration.—Where some of 
the partners took possession of the 
property of their dissolved firm and 
neglected to pay its debts their co- 
partners are entitled to sequestration. 
Johnson v. Brandt, 10 Mart. (La.) 638. 


47. Shropshire v. Russell, 2 La. 
Ann. 961. 


48. Johnson v. Imboden, 7 La. 
Ann, 110; Newman v. Wilson, 1 La. 
Ann. 48; Ohio Ins. Co. v. Edmondson, 
5 La. 295, 300. 


“The objection now taken raises a 
distinction in cases so circumstanced, 
between remedies before and: after 
judgment; and we confess we are 
unable to see any solid grounds on 
which it can rest. If it be true, as 
we apprehend it is, that the court can 
and should enforce the personal obli- 


gation which a party! not a citizen of 
the State, may have entered into in 
another country, and that on the judg- 
ment so rendered the foreign credi- 
tor could obtain the benefit of all 
writs of execution which an inhab- 
itant of Louisiana might resort to 
against a domestic debtor, then we 
can see no good ground for refusing 
the auxiliary process in the first in- 
stance; whether it be an order to ar- 
rest the person of the debtor, and hold 
him to bail, or a writ to seize the 
property brought within the jurisdic- 
tion of a court, if it be the subject of 
contest. Both seem to rest on the 
same principles. And a familiar il- 
lustration of the common received 
opinion on this subject may be given 
in the case of attachments, which are 
almost every day resorted to in aid 
of the foreign creditor against the 
foreign debtor; and yet there is noth- 
ing in our law more expressly giving 
that remedy to the stranger than 
there is in the case of sequestration.” 
Ohio Ins. Co. v. Edmondson, supra. 


[a] TIllustrations.—(1) Nonresi- 
dent sureties of an executor in an- 
other state were permitted to apply 
for a sequestration in the state to 
which decedent’s property was _ re- 
moved. Johnson v. Imboden, 7 La. 
Ann. 110. (2) A nonresident sheriff 
may petition for a writ of sequestra- 
tion in the state to which property 
fraudulently taken out of his posses- 
sion has been removed. Newman y. 
Wilson, 1 La. Ann. 48. 


49. Ohio Ins. Co. v. Edmondson, 5 
La. 295; Peters v. Anheuser Busch 
Brewing Assoc., (Tex. Civ. A.) 55 SW 
516, 

50. 
sions. 

51. Finks v. Fitzpatrick, (Tex. Civ. 
A.) 30 SW (2d) 419. 


52. Sonia Cotton Oil Co. v. The 
Red River, 106 La. 42, 30 S 3638, 87 
AmSR 293. 

53. Pitot v. Elmes, 1 Mart. (La.) 
V9. 


See statutory and code provi- 


54, 
74. 


55. Gardner v. Shiply, 4 La. Ann. 
184; Smith v. Smith, 2 La. Ann. 447. 


56. Pierce v. Sturdivant, 107 La. 
558, 32 S 530. 


57. Wooster v. Salzman, 14 La. 


Lannes vy. Courege, 31 La. Ann. 
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58. Eltringham v. Clark, 49 La. 
Ann. 340, 21 S 547 (on dissolution of 
the corporation). 


59. Marshall v. Watrigant, 13 La. 
Ann. 619. 


60. Walker’s Succ., 32 La. Ann. 321. 


[a] Reason for rule.—The nearest 
male relative is bound, under penalty 
of incurring damages, to take charge 
Of a, tutorship “and was therefore 
bound, in applying for the tutorship, 
to take at once any conservatory 
measures that . {are] necessary 
for the protection of the minor’s prop- 
opie tee Succ., 32 La. Ann. 


had Johnson v. Imboden, 7 La. Ann. 


62. Smith v. Kinney, 30 La. Ann. 
332 (purchaser having made deposit 
with real estate agent). 


63. Interstate Land Co. v. Doyle, 
120 La. 46, 44 S 918; Blanchard v. 
Luce, 19 La. Ann. 46; Le Blanc v. 
Guy, 14 La. A. 162, 128 S 715. 


64. Erwin v. Jones, 5 La. 344; 
Kahn v. J. W. Carter Music Co., (Tex. 
Civ. A.) 201, SW 1163. 


aioe Fisk v. Moores, 11 Rob. (La.) 
66. Farr v. Davis, 5 La. Ann. 28. 
67. Southern Bank y. Louisiana 
Nat. Bank, 28 La. Ann. 97. 
68. Welton v. Burton, 27 La. Ann. 
448, 
69. Talamon v. Ytasse, 4 Rob. 


(La.) 462. 
70. See statutory provisions. 
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writ may issue against an administrator;"* but the 
writ will not lie against a defendant who is not in 
possession of the property sought to be seques- 
tered.7? 


Equitable writ of sequestration as conservatory 
process is sometimes by express provision’* declared 
to be available against nonresidents, and the equita- 
ble writ of sequestration for the enforcement of a 
decree has issued against trustees.** 


_[§ 23] C. Grounds—1. In General. Express pro- 
visions of the statutes usually specify the grounds 
upon which conservatory writs of sequestration may 
issue.*® 


[§ 24] 2. Apprehension of Applicant with Regard 
to Property—a. In General. By express statutory 
or code provision the writ of sequestration may issue 
in certain cases where applicant is apprehensive 
lest by some act affecting the property sought to be 
sequestered or the proceeds thereof his rights there- 
in will be lost.7® To justify applicant’s apprehension 
matters giving rise thereto must have occurred prior 
to the application for the writ.** 


[§ 25] b. Fear of Disposal or Concealment. In 


the cases specifically provided for*® certain persons 
described’? may obtain a sequestration on the ground 
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[§§ 22-25 


that the applicant fears defendant will part with or 
dispose of the property sought to be sequestered*® 
unless the cireumstances are such that applicant 
should know that a sequestration is unnecessary.** 


Basis of apprehension. Under a statute providing 
that an affidavit stating that it lies within the pow- 
er of defendant to conceal, part with, or dispose of 
the property pending a suit shall be authorized when 
concealment or disposal is relied on,** applicant 
need not have reasonable grounds to believe that 
defendant intended to conceal, part with, or dis- 
pose of the property,*? the bare fact that it was 
within his power to do so being sufficient.6* In 
the absence of such an enactment it had been 
held that some overt act on the part of defend- 
ant justifying applicant’s fear was required;** but 
it was also held that defendant’s power to conceal, 
part with, or dispose of the property sought to be 
sequestered was a justification of applicant’s fear.*® 
The intention of defendant to conceal, part with, or 
dispose of the property may furnish a sufficient rea- 
son for applicant’s apprehension so as to justify the 
issuance of the writ,*? the apparent rather than the 
actual intent of the debtor being regarded for the 


purpose of determining the propriety of issuing the © 


writ.88 Thus the intention of defendant to dispose 


Sequestration net allowable against 
depository of city funds on claim 
against city see Depositaries § 82 
text and note 80. 


71. Maxwell-Yerger Co. v. Rogan, 
1wb5elay L,o>1yS 438: 


72. See infra § 37. 
73. See statutory provisions. 
74, Raynes v. Raynes, 54 N. H. 201. 


75. See statutory and code provi- 
sions; and infra §§ 24-31. 


76. See statutory provisions; 
infra §§ 25-28. 


77. Boimare v. St. Geme, 113 La. 
898, 37 S 869, 870. 


“Post litem motam acts could not 
have given rise to any of plaintiff's 
fears.” Boimare v. St. Geme, supra. 


78. See statutory provisions. 
79. See supra §§ 18-21. 


80. Morgan v. Tolle, 168 La. 496, 
122 S 594; Gueydan v. T. P. Ranch 
Co., 156 La. 397, 100 S 541; Bomer- 
Ferguson Co. v. Shapiro, 148 La. 736, 
87 S 729; A. Leschen, etc., Rope Co. 
vw. Patterson, 130 tha: 557,. 58 S 336; 
Suttle v. Biles, 130 La. 448, 58 S 144; 
Adeline Sugar Factory v. Theriot, 126 
La. 471, 52 S 667; Maxwell-Yerger 
Co. v. Rogan, 125 La. 1, 51 S 48; Pierce 
v. Sturdivant, 108 La. 558, 32 S 530; 
Vives v. Robertson, 52 La. Ann. 11, 
26S 756; Eltringham v. Clark, 49 La. 
Ann. 340, 21 S 547; Goldman v. Gold- 
man, 47 La. Ann. 1463, 17 S 881; Cy- 
press Shingle, etc., Co. v. Lorio, 46 
La. Ann. 441,15 S 95; Lowden v. Rob- 
ertson, 40 La. Ann. 825, 5 S 405; Gum- 
bel v. Beer, 36 La. Ann. 484; Allen 
vy. Champlin, 32 La. Ann. 511; Lannes 
vy. Courege, 31 La. Ann. 74; Daugherty 
v. Vance, 30 La. Ann. 1246; Dumonteil 
v. Dubroqua, 1 Rob. (La.) 531; Le 
Blanc v. Guy, 14 La. A. 162, 128 S 
715; Howell v. Titus, 7 La. A. 228. 


[a] Tllustrations.—(1) Plaintiff, 
suing on a note given for money ad- 
vanced to enable defendant to cut and 
remove logs was entitled to sequester 
the logs, where defendant had sold 


and 


them to a buyer, who had paid a con- 
siderable part of the purchase price 
and was bunching and floating some 
of the logs. Bomer-Ferguson Co. v. 
Shapiro, 148 La. 736, 87 S 729. (2) 
One advancing money to make a crop 
of rice, under contract whereby the 
borrower agreed to deliver rice to the 
lender as fast as threshed, giving the 
lender the right to take possession 
thereof at any time and also acceler- 
ating the due date on note when the 
crop should be marketed, a writ of se- 
questration was properly issued on 
the lender’s behalf, where defendant 
shipped his rice elsewhere for mar- 
keting. Gueydan vy. T. P. Ranch Cog., 
156 La. 397, 100 S 541. (3) Where ap- 
plicant had advanced money to pro- 
duce a cotton crop which was sought 
to be sequestered, he was entitled to 
the writ on defendant’s confession of 
judgment in favor of a third person 
and acknowledgment of his lien on 
the crop. Allen v. Champlin, 32 La. 
Ann. 511. (4) The fact that defend- 
ant would not pick a crop of cotton 
which was in danger of loss thereby 
is sufficient ground for sequestration. 
Pierce v. Sturdivant, 108 La. 558, 32 
S$ 530. (5) A maker of notes suing to 
annul a contract in pursuance of 
which the notes were given may se- 
quester the same when he fears they 
will be disposed of during the pend- 
ency of the suit. Dumonteil v. Du- 
broqua, 1 Rob. (La.) 531. (6) Vendor, 
swearing that he fears vendee will 
dispose of movables pending suit to 
dissolve sale, is entitled to sequestra- 
tion thereof. Morgan v. Tolle, 168 La. 
496, 122 S 594; Daugherty: v. Vance, 
30 La. Ann. 1246. (7) Where defend- 
ant denied plaintiff's ownership and 
was selling crop belonging to plaintiff 
the writ was held proper. Howell v. 
Titus, 7 La. A. 228: (8) Fear that ap- 
plicant’s debtor ‘defendant is about to 
convert cotton into money to defraud 
his creditors is good ground for the 
writ. Gumbel v. Beer, 36 La. Ann. 
484. (9) Defendant’s refusal, on re- 
quest, to account for cotton seed up- 
on which the applicant has a lien is 
ground for the writ. Maxwell-Yerger 
Co..ve Rogan, [25a 1 oles oe CLO) 


A stockholder may, upon the dissolu- 
tion of a corporation, sequester its 
property to prevent its disposition to 
his prejudice. BPltringham v. Clark, 
49 La. Ann. 340, 21 S 547. 


Sequestration of corporate assets 
generally see Corporations § 3131. 


81. Wall v. Hardwood Mfg. Co., 
127 La.. 959, 54 S 300. 


[a] Thus, where applicant knew 
that defendant had local property ex- 
ceeding in value that sought to be se- 
questered, the writ issued improperly. 
Wall v. Hardwood Mfg. Co., 127 La. 
959, 54 S 300. 


82. See statutory provisions. 


83. Gueydan v. T. P. Ranch Co., 
156 La. 397, 100 S 541. 


84 Gueydan v. T. P. Ranch Co., 
156 La. 397, 100 S 541; Bomer-Fergu- 
son Co. v. Shapiro, 148 La. 736, 87 S 


729°" le Blane v. Guy, 14° has AS Té25 
28S 715 “Tal9s Erowell va Dituswen 
La. A. 228. 


“The fact that defendant has the 
power to part with, dispose of, or con- 
ceal is all that is necessary to sustain 
the writ.” Le Blane v. Guy, supra. 


85. American Hoist, etc., Co. v. 
Frey, 127 La. 183, 53 S 486, 488. 


[a] “The evidence does not justify 
the reasonableness of their [appli- 
cants’] fear, for defendant did noth- 
ing from which plaintiffs might rea- 
sonably apprehend the existence of 
an intention on his part to do the 
hurtful thing that the sequestration 
would prevent.” American Hoist, etce., 
Co. v. Erey, 12% la. 1838, 53° S. 486; 
488 [cit Pierce v. Sturdivant, 108 La. 
558, 32 9 5804) 


86. Lowden v. 
Ann, 825, 5 S 405. 


87. See cases infra note 88. 


88. Suttle v. Biles, 130 La. 448, 
450, 58 S 144; Pierce v. Sturdivant, 
108 La. 558, 32 S 530, 531. 


“Tt is not what the party intended 
to do that is to be considered in de- 
termining whether the sequestration 


Robertson, 40 La. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 25-26] 


of or conceal the property may be inferred from his 
It has been held that the 
fact that a solvent defendant disposes of merchan- 
dise by sale in the ordinary course of business does 
not authorize a writ in favor of the person who has 
sold such merchandise to defendant on credit?! al- 
though it was formerly held that the fact that the 
goods were sold in the ordinary course of defend- 
An appleation for 
a writ on the ground of applicant’s fear that the 
property sought to be sequestered will be concealed 
or disposed of should be denied when there is insuffi- 
cient or no evidence upon which to base applicant’s 


acts®® or declarations.®° 


ant’s business was immaterial.°? 


apprehension.°? 


Provision that a sequestration may be ordered in 


has been lawfully sued out, but 
whether he was ‘doing or saying that 
from which his creditor might appre- 
hend the existence of an intention 
to do the hurtful thing that the se- 
questration would prevent.’ Pierce 
v. Sturdivant, supra. 


s9. Suttle v. Biles, supra; Pierce 
v. Sturdivant, 108 La. 558, 32 S 530. 


90. Suttle v. Biles, 130 La. 448, 58 
S 144. 
{a] For example.—(1) Where an 


applicant on demand was refused pay- 
ment of an overdue note given in part 
payment of mules sought to be se- 
questered and was told to go ahead 
and protect himself he was entitled 
to the writ regardless of the actual 
intention of defendant. Suttle v. 
Bites,» 130) dar, 4487.58 S 1440 -(@) 
Where a neighbor was told by ‘de- 
fendant that he would not pick a cot- 
ton crop sought to be sequestered un- 
less applicant for the writ would fore- 
go the benefit of his interest in the 
crop, and where defendant’s wife in 
his presence told applicant that de- 
fendant was unable to pick the cotton 
but if she and her children picked it 
applicant would not get it, he might 
properly fear that the cotton was to 
be disposed of. Pierce v. Sturdivant, 
108 La. 558, 32 S 530. 


91. Young v. Guess, 115 La. 230, 
38 S 975; American Furniture Co. v. 
Grant-Jung Furniture Co., 50 La. Ann. 
931, 24 S 182. 


[a] 


necessarily 


Reason for rule.—‘“‘It must be 
in the contemplation of 
both parties that the goods sold 
should be ‘disposed of and parted 
with.’ The consent of the seller to 
such disposition is necessarily im- 
plied.” American Furniture Co. v. 
Grant-Jung Furniture Co., 50 La. Ann. 
931, 24 S 182, 185. 


92. Goldman v. Goldman, 
Ann. 1463, 17 S 881. 


47 La. 


93. See cases infra this note. 
[a] Evidence held sufficient to 
show: (1) Basis for applicant’s fear. 


Johnston v. Johnston, 13 La. Ann. 581. 
(2) Any act of defendant to give 
cause to any fear or suspicion that 
defendant intended to dispose of, part 
with, or conceal the property. Amer- 
ican Hoist, etc., Co. v. Frey, 127 La. 
183, 538 S 486. 


pte Gumbel vy. Beer, 36 La. Ann. 
4, 
[a] Reasons.—(1) ‘The law which 


authorizes a sequestration under the 
state of facts expressed in those 
terms is paragraph 8 of article C. P. 
275 but it does not prescribe that the 
writ shall issue only in such cases.” 
Gumbel v. Beer, 36 La. Ann. 484, 486. 
(2) Moreover, ‘‘Paragraph 8 is section 
6 of the Act of 1839 No. 53 p 163 
which was passed to amend article 
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all cases where one party fears that the other will 
conceal, part with, or dispose of movables in his pos- 
session during the pendency of a suit does not repeal 
previous existing provisions for the issuance of the 
writ on other grounds.** 


[§ 26] c. Fear of Removal.®® 
certain persons, specified in the statutes or codes,?°® 
that defendant is about to remove certain property 
sought to be sequestered may justify the issuance of 
a writ®” upon making oath of the facts which induce 
such apprehension.°® 
move the property is a sufficient basis for applicant’s 
apprehension®® and such intention may be inferred 


The application of 


Defendant’s intention to re- 


from defendant’s declarations and conduct.+ 


275 of the C. P. and which distinctly 
does so by providing: ‘That in addi- 
tion to the causes therein mentioned 
a sequestration may be ordered,’ etc. 
It was therefore an additional or sup- 
plemental legislation which did not 
repeal the previous law.” Gumbel 
v. Beer, supra. 


95. Sequestration as remedy for re- 
maindermen and reversioners to pre- 
vent removal of property subject to 
life estate see Estates § 108. 


96. See statutory provisions. 


97. Maisonneuve v. Delfares, 130 
La. 714, 58 S 520; Baldwin Lumber 
Co. v. Delfares, 130 La. 712, 58 S 519; 
Sonia Cotton Oil Co. v. The Red River, 
106. a.) 42,30 S303; 872 Amsne293s 
Royer’s Suce., 205 La. 281, 29S 5115 
Dunean v. Wise, 39 La. Ann. 74, 6S 
13; Gumbel v. Beer, 36 La. Ann. 484; 
Carter evo Lewis? 15) al Amn. 5745 
Boatner v. Wade, 14 La. Ann. 695; An- 
derson v. Stille, 12 La. Ann. 669; 
Gardner v. Shipley, 4 La. Ann. 184; 
Pattersonv. Hall,’ 1 isa. Ann, 108; 
McFarlane v. Richardson, 1 La. Ann. 
125> Pink “ve! Martin, | 10> Rob. (az) 
147; Neilson v. Pool, 17 La. 209; Wil- 
liams v. Duer, 14 La. 531; Wooster 
v. Salzman, 14 La. 98; Segur v. Sorel, 
11 La. 439; Milne v. Amelung, 2 
Mart. (La.) 209; Gaylor v. Monroe, 
(Tex Ciy> A.) 220 SW 330s) Cahn, 
Jaffray, 12 Tex. Civ. A. 324, 34 SW 
372. 


{a] Illustrations.—(1) Where de- 
fendant had shipped a portion of a 
crop and was shipping the balance as 
fast as it matured, one having a lien 
on the crop was entitled to the writ. 
Gardner v. Shipley, 4 La. Ann. 184. 
(2) The apprehension of an innkeeper 
that a boarder without a fixed domi- 
cile would remove his baggage consti- 
tutes a ground for the issuance of the 
writ. Wooster v. Salzman, 14 La. 98. 
(3) Where, after the arrival of a 
steamboat at the landing at which 
delivery was to be made, the con- 
signee insists on the unloading of the 
goods on the levee, and the captain, 
persisting in unloading them on the 
bar, orders the return of those that 
have been landed, and the boat leaves 
the landing and apparently proceeds 
on its way to another market with the 
goods, there is ground for a seques- 
tration. Sonia Cotton Oil Co, v. The 
Red River, 106 La. 42, 30 S 303, 87 
AmSR 293. (4) An attempt by an 
heir who is abroad to remove dece- 
dent’s property sought to be_ se- 
questered is good ground for a se- 
questration. Royer’s Succ., 105 La. 
281, 29 S 511. (5) A tenant having 
removed a portion of the crop from 
the rented premises without consent 
of the landlord, and without account- 
ing for his pro rata share thereof, 
reserved as rent, writ of sequestra- 
tion legally issued. Gaylor v. Mon- 
roe, (Tex. Civ. A.) 221 SW 330. 


As equitable processes conservatory writs of se- 


[b] That part of crop had been 
harvested at the time the writ issued 
did not lessen or impair applicant’s 
right to the writ, but rather showed 
that he was in danger of losing the 
benefit of his lien. Williams y. Duer, 
14 La. 531. 


{c] Refusal to deliver articles of 
commerce, to the alleged owner on 
demand is calculated to create a fear 
that they will be sold and sent out of 
the jurisdiction of the court. A. 
Leschen, etc., Rope Co. v. Patterson, 
130) Las 1557,_98 1S S36. 


[d] Extent of removal.—(1) Un- 
der a provision (Code Pract. art 275 
No. 6) that a mortgage creditor may 
obtain the writ when he fears the 
mortgaged property will be removed 
out of the state before he can have 
the benefit of his mortgage (Code 
Pract. art 274 No. 6) it is sufficient 
(Sellick v. Kelly, 11 Rob. (La.) 145) 
(2) but necessary that there be an 
intention to remove the property out 
of the state (Debaillon v. Ponsony, 5 
Mart. N. S. (La.) 42), (8) so it has 
been held that an allegation of de- 
fendant’s intention to remove the 
property out of the parish (Debaillon 
v. Ponsony, supra) (4) or beyond the 
jurisdiction of the court of probate 
of such parish is insufficient (Debail- 
lon v. Ponsony, supra). (5) But, un- 
der another provision (Code Pract. 
art 274 No. 2) that one suing for pos- 
session of movable property is en- 
titled to the writ when he fears that 
the party in possession will remove 
the property in dispute out of the ju- 
risdiction of the court during the 
pendency of the suit, the writ has 
been issued on allegations of appli- 
cant’s fear that defendant was about 
to remove the property sought to be 
sequestered “out of the jurisdiction of 


the court.” Carter v. Lewis, 15 La. 
Ann. 574; Boatner v. Wade, 14 La. 
Ann. 695; Anderson v. Stille, 12 La. 


Ann. 669. 
98. See infra § 47. 
99. See cases infra note 1. 


1. A. Leschen, etce., Rope Co..v. 
Patterson, 130 La. 557, 58 S 336; Dun- 
can v. Wise, 39 La. Ann. 74, 6 S 13; 
Allen v. Champlin, 32 La. Ann. 511, 
515; Wooster v. Salzman, 14 La. 98. 


“It is not what he [defendant] 
really intended to do or not to do that 
is to be considered but whether he 
was doing and saying that from 
which his creditor might apprehend 
the existence of the hurtful thing that 
a sequestration would prevent.” Dun- 
can v. Wise, supra. 


“We are to determine not what his 
[defendant’s] friends and neighbors 
believed or thought he would do but 
what the plaintiffs and their agent 
had a right to believe he was doing 
and would continue to do, judging his 
intentions from his acts.” Allen v. 
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questration have been allowed on the ground that 
applicant feared that the property sought to be se- 
questered would be removed,” and applicant’s fear 
that the property sought to be sequestered will be 
removed from the -state may constitute ground for 
the writ by express statutory provision.® 


[§ 27] d. Fear of Injury, Waste, or Destruction. 
In eases specifically provided for* applicant’s fear 
that defendant or other person in possession is about 
to injure, waste, ruin, or destroy the property sought 
to be sequestered is a ground for the issuance of the 
writ;> but the ordinary use of property, intended 
to be used, does not constitute such an injury as will 
justify the issuance of the writ.® 


[§ 28] e. Fear of Conversion of Proceeds. In the 
cases specifically provided for,’ it is good ground for 
sequestration of real property that an applicant who 
claims an interest therein fears that defendant or 
person in possession will make use of such posses- 
sion to convert the fruits of the property to his 
own use.® 


[§ 29] 3. Lien, Privilege, or Ownership. Al- 
though the writ of sequestration is intended to pro- 
tect some lien privilege or claim of ownership as- 
serted by applicant,® and while the existence of such 
an interest in applicant is necessary to maintain the 


Champlin, supra. 400; 
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Finks v. Fitzpatrick, (Tex. Civ. 


[§§ 26-31 


writ,!° the mere existence of a lien or privilege in the 
property sought to be sequestered is not sufficient 
to constitute a ground of sequestration.*? 


[§ 30] 4. Forcible Removal from Possession. By 
express provision!” one who seeks to be restored to 
the possession of property from which he has been 
forcibly or violently removed is entitled to a writ 
of sequestration.?® 


[§ 31] 5. Miscellaneous Grounds. In addition to 
the grounds already considered!* the writ of se- 
questration has under the circumstances of particu- 
lar cases been permitted to issue on the ground that 
the property sought to be sequestered had been 
fraudulently procured on applicant’s eredit+® or had 
been purchased with money which defendant had 
stolen and to which applicant was entitled,*® or on 
the ground that defendant as administrator was mis- 
managing an estate to which the property sought to 
be sequestered belonged,'’ or that applicant’s part- 
ner who had, on the dissolution of the firm, taken its 
effects into his own hands and had neglected to apply 
the proceeds to the firm debts;!® and by express 
provision of the statute sequestration of real prop- 
erty may be ordered ex officio where the ownership 
of such property 1s in dispute and when one of the 
contending parties does not seem to have a more 
apparent right to the possession than the other.?® 


[a] Reasons for rule.—(1) “That 
intention is rarely made known be- 
forehand; it is difficult to establish 
the intention by positive testimony 
and it can only be inferred from acts 
and conduct of the parties.” Wooster 
v. Salzman, 14 La. 98, 100. (2) ‘The 
intentions of men are best shown by 
their acts.” Allen v. Champlin, 32 
La. Ann. 511, 514. 


[b] TIllustrations.—(1) Where an 
agent of applicant, who owned certain 
rope sought to be sequestered, de- 
manded its redelivery from defendant, 
whose contract to sell the rope had 
been cancelled, was ordered out of de- 
fendant’s office, there was a proper 
basis for fearing that defendant 
would remove the rope. A. Leschen 
Rope, etc., Co. v. Patterson, 130 La. 
557, 58 S 336. (2) The declarations of 
the captain of a boat that he was go- 
ing to take the property sought to be 
sequestered to another city, coupled 
with his conduct in pursuance of such 
declaration, is sufficient to show his 
intention to remove the_ property. 
Sonia Cotton Oil Co. v. The Red River, 
106 La. 42, 30 S 303, 87 AmSR 293. 
(3) On the declaration of defendant 
that he thought a third person, who 
had sold defendant certain mules 
sought to be sequestered, had a bet- 
ter right to the mules than applicant, 
who held a mortgage on defendant’s 
plantation, and that he was going to 
redeliver the mules to the third per- 
son, applicant’s fear that the mules 
were to be removed was justified. 
Duncan v. Wise, 39 La. Ann. 74, 6 S 
13. 


o” Parker fv. Grammer, 62 JN.) GC; 
28; McDaniel v. Stoker, 40 N. C. 274. 


3. See statutory provisions. 
4 See statutory provisions. 


5. Interstate Land Co. v. Doyle, 
120 La. 46, 44 S 918; State v. Allen, 
TOMA n 853,384 S' “8045. SPierce \ vy: 
Sturdivant, 108 La. 558, 382 S 530; 
Long v. Kee, 42 La. Ann. 899, 8 S 610; 
Adams v. Lewis, 7 Mart. N. S. (La.) 


A.) 30 SW (2d) 419. 


[a] Tllustrations.—(1) 
ripened crop sought to be sequestered 
would soon have gone to waste by 
rotting in the field and was in danger 
of being beaten by rain and injured 
by dust the writ properly issued. 
Pierce v. Sturdivant, 108 La. 558, 32 
S 530. (2) Petitioner’s apprehension 
that defendant was about to waste the 
fruits of land and the slaves to which 
he set up title under a contract with 
petitioner justified the writ. Adams 
y. Lewis, 7 Mart. N-S.) Cua.) 400... (3) 
Property belonging to joint owners 
may be sequestered where one of 
them is squandering the revenues. 
Interstate Land Co. v. Doyle, 120 La. 
46, 44 S 918. 


Necessity of alleging “good ground” 
to apprehend waste in affidavit sce 
infra § 55. 


6. Commercial Acceptance Trust v. 
Parmer, (Tex. Civ. A.) 241 SW 586, 
589; | Halff Co. v. Waugh, (Tex. Civ. 
A.) 183 SW 839. 


“We do not understand that the 
mere use of an article in an ordinary 
manner would ‘injure’ it as that word 
is used.” Commercial Acceptance 
Trust v. Parmer, supra. 


[a] hus the depreciation of a mo- 
tortruck by ordinary use does not in- 
jure it in the sense that word is used 


in Rev. St. art. 7094. Commercial 
Acceptance Trust v. Parmer, (Tex. 
Civ Ae 240.Sw GoSG ine altteiGo. hv. 


Waugh, (Tex. Civ. A.) 183 SW 839. 


{b] Reason for rule.—The use of 
such property and the inevitable con- 
sequences of such use must be taken 
to have been within the contempla- 
tion of the parties interested. Halff 
Co. v. Waugh, (Tex. Civ. A.) 183 SW 
839. 


7. See statutory provisions. 


8. Carter v. Lewis, 15 La. Ann. 
574; Finks v. Fitzpatrick, (Tex. Civ. 
A.) 30 SW (2d) 419. 


9. See supra § 11. 


10. See supra §§ 18, 35. 
Il. American Hoist, etc., Co.” ve 
Where a|'Prey, 127 La. 183, 58 .S 4862" Hrwane 


v. Jones, 5 La. 344; Wilson v. Church- 
man, 4 La. Ann. 452, 456; Sellick v. 
Kelly, 1 Rob.) Ghai) 1455) 856s) "Sule 
van v. Koy, 5 La. A. (Orleans) 37, 43. 


12. See statutory provisions. 


18. Schuster v. Crawford, (Tex. 
Civ. A.) 199 SW 827; Southern Surety 
ae v. Adams, (Tex. Civ. A.) 78 SW 


14. See supra §§ 23-30. 


15. Altman v. Jackson, (Tex. Civ. 
A.) 254 SW 318. 


[a] Tllustration.—Where a retail 
merchant’s clerk, conspiring with de- 
fendant, an insolvent woman, falsely 
represented that he desired to make 
some personal purchases, and thereby 
secured from his solvent employer an 
order on wholesale merchants, who 
were deceived by false representa-. 
tions that the woman was the clerk’s 
wife, and thereby induced to furnish 
goods to her, and to charge the same 
to the account of the employer, who, 
according to the intention of the par- 
ties to the sale, was to pay for the 
goods, the employer was permitted to 
sequester the goods. Altman v. Jack- 
son, (Tex, Civ. A.) 254) SW: 318: 


16, Pirtledv. Pricey 31 “law sAnne 
Bows 

sii. Lyons v. Andrews, 12 La. Ann. 

18. Johnson vy. Brandt, 10 Mart. 
(La.) 6388. 

19. See Code provisions; and case 


infra this note. 


[a] Sequestration ex officio has 
been allowed on allegations that de- 
fendant claiming title to woodland 
sued for entered thereon and cut 
deadened timber and removed it to 
the irreparable injury of plaintiff. © 
Ramos Lumber, etc., Co. v. Sanders, 
112, La. 614, 36 °S 625. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 31-33] 


On the other hand, matters which have been held not 
to constitute ground for sequestration are absence 
from the state,2° prospective insolvency,*! the mere 
existence of a debt,?? the probability that defend- 
ant might sell or mortgage property sold to him in 
fraud of the rights of applicants as creditors of his 
vendor,”* the desire of a partner to have his share 
of profits paid over by a copartner,”* the desire that 
revenue from real property shall be promptly col- 
leeted,?° and the fact that one in possession of real 
property secreted himself so as to prevent the serv- 
ice of citation in a suit.?® 


As equitable process. As equitable process for 
the punishment of contempt a writ of sequestration 
may, of course, issue upon the ground that there is 
such a contempt.?7 Thus it has been held to be suf- 
ficient ground for the issuance of the writ of se- 
questration for contempt that a defendant against 
whom an equitable decree has been rendered, hav- 
ing sufficient property to pay, obstinately prefers 
to remain in prison rather than pay,?® and by the 
federal equity rules the writ may issue whenever de- 
fendant in an equitable suit cannot be found and 
where there has been a return of non est inventus on 
preliminary writs. issued against him.?® Waste of 
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a trust estate by a trustee may constitute good 
ground for the equitable writ of sequestration.*®°® 
Under statutory provisions authorizing the equitable 
writ of sequestration to issue as a conservatory meas- 
ure upon applicant showing that he believes there 
is danger of the removal or concealment of the 
property sought to be sequestered*? it is sufficient 
ground for the issuance of the writ that applicant 
advanced money to a husband for raising cotton 
and upon learning that the land on which the cotton 
was grown belonged to his wife, continued to ad- 
vance money with the wife’s knowledge and in the 
belief that the money would be repaid but that the 
wife subsequently declared she was not liable and 
intended to hold the cotton.?2 The equitable writ 
of sequestration as a conservatory measure will also 
lie where property is taken,from the possession of 
applicant by seduction or other clandestine means,** 
particularly in the case of slaves,?4 and the belief 
of applicant that it was the intention of defendant, 
an insolvent debtor, in an action of detinue, to re- 
move a slave outside of the state is sufficient to au- 
thorize the remedy.?> In equity a claim of absolute 
ownership and threatened disposal of property by 
one who has only a special property right in prop- 
erty may be ground for sequestration.*® 


: VI. IN WHAT ACTIONS AND ON WHAT DEMANDS REMEDY LIES 


[§ 32] A. Necessity of Principal Demand. Al- 
though generally by statute or code the writ of se- 
questration is by express terms made available only 
to the parties in a suit,?7 and in certain specified 
cases may not issue until the petition in the main 
suit has been filed,*® the writ may sometimes issue 
in the absence of a principal demand pending before 
the court,?® as under provisions allowing the writ 
to issue, on compliance with the requisites provided 
by law, to one having a special mortgage,*° or to one 
having a lien or privilege.*! 

[§ 33] B. Character of Proceeding in Which Writ 
Lies. Express provisions sometimes specify the char- 


20. Stockton v. Hasluck, 10 Mart. 


34. Edwards v. Massey, 


acter of the suit in which a writ of sequestration may 
issue.42 Under a provision that a writ of seques- 
tration may, under certain conditions, issue when 
a person sues for the title or possession of any per- 
sonal property of any description, an action which 
seeks damages for retention and also prays for the 
recovery of the specific property is such a suit as 
is contemplated,*? but the writ cannot issue when 
applicant seeks damages alone in the main suit.*# 
In order to conserve the right of a secured creditor 
of a decedent’s estate a sequestration thereof may 
issue during a direct action against the administra- 


8 N. C.) Fink v. Martin, 10 Rob. (La.) 147. 


GCiat) 472. 


21. SBarriere v. Feste, 9 La. Ann. 
525: 


22. Vela v. Guerra, 75 Tex. 595, 
12 SW 1127. 

23, /Talamon “vy. Ytasse, 4 - Rob: 
(La.) 462. 


24. Shropshire v. Russell, 2 La. 
Ann. 961. 


25. Pasley v. McConnell, 37 La. 
Ann. 552. 
26. Zeigler v. Sawyer, (Tex. Civ. 


A.) 16 SW (2d) 894. 
27. See infra text and note 28. 


28. Ross v. Colville, 3 Call (7 Va.) 
382. 


29. See Federal Equity Rules, 
rules 7, 8. 

30. Raynes v. Raynes, 54 N. H. 
201. 


31. See statutory provisions. 


[a] “The expression ‘as in other 
cases’ in Code 1892, § 489, merely 
means that the writ is to be used as 
it is used in other cases properly cog- 
nizable in equity.” Dean y. Boyd, 86 
Miss. 204, 208, 38 S 297. 


32. Dean v. Boyd, supra. 
33. See case infra note 34. 


359. 


[a] Reason for rule.—‘“‘The same 
principle which induces the Chancery 
in England to interfere in the case of 
waste, applies here with all its force 
in cases of property in slaves, at least 
where there has been a taking by se- 
duction or clandestine means.” Ed- 
wards v. Massey, 8 N. C. 359, 364. 


35. Edwards v. Massey, supra. 
36. Roberts v. Stoner, 18 Mo. 481. 
87. See statutory provisions. 

38. See statutory provisions. 


[a] Determination.—(1) Under 
Rev. St. (1911) art 7096, providing 
that no writ of sequestration shall 
issue until a petition in the main suit 
be first filed, the petition in the main 
action, and not the affidavit for the 
writ of sequestration, determines the 
nature of the action in determining 
whether the court had jurisdiction to 
issue the writ. White v. Texas Mo- 


torcar, ete) Con, (Mexy Civie A.) 2038 
Sw 441 [mod on other grounds 
(Commn. A.) 228 SW 138]. (2) And 


an amendment of the petition does 
not cure a defect. White v. Texas 
Motorcar, etc., Co., supra. 

39. See infra text and notes 40, 
41. ] 

40. Williams v. Duer, 14 La. 531; 


_ ta] Thus the writ is permissible 
in favor of a mortgage creditor who 
fears the removal of the mortgaged 
property, in the absence of a principal 
demand and in contemplation of an 
action on a mortgage not yet brought 
but intended to be brought. Williams 
Vi Duer, 14 Ta. 53%, 


41. Williams v. Duer, 14 La. 531; 
Fink v. Martin, 10 Rob. (La.) 147. 


42. See statutory provisions. 


43. White v. Texas Motorcar, ete., 
Co., (Tex, Commn,, A.) 228 Sw A438 
[mod (Civ. A.) 203 SW 441]. 


{a] Thus an original petition for 
the recovery of two automobiles and 
damages for their retention is not a 
mere petition for damages, but one 
for the possession of specific property 
warranting a writ of Sequestration. 
White v. Texas Motorcar, etc., Co., 
(Tex. Commn. A.) 228 SW 138 [mod 
(Civ. A.) 203 SW 441]. 


44. Houston v. Booth, 
A.) 107 SW 887. 


[a] Where plaintiff did not seek 
to recover property purchased and 
paid for by him, but merely sought 
damages for defendant’s failure to de- 
liver it, he was not entitled to have 
it sequestered. Houston v. Booth, 
(Tex. Civ. A.) 107 SW 887. 


(Tex. Civ. 
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tor.4° The writ of sequestration may be resorted 
to in aetions sounding ex delicto, as well as those 
ex contractu, wherever title or some other right of 
property is involved.4® Thus the writ may issue in 
suits for the foreclosure of mortgages,*’ or for the 
enforcement of a lien on personal property ;** and 
a plaintiff in a possessory action is entitled, on a 
proper showing, to a writ of sequestration.*® The 
writ has also issued in an action of trespass to try 
title;>° in a suit for the recovery from a husband 
of a wife’s separate property,®! in an action to re- 
cover money stolen from a succession,®” or to have 
a guardian remoyed and the ward’s property re- 
stored,®? or for a partition,°* or for rent.°° 

As equitable process. Under a statute permitting 
an equitable writ of sequestration as conservatory 
process on the filing of a bill in chancery with ref- 
erence to personal property and the filing of an affi- 
davit and bond for the writ,°® the writ should not 
issue where no cause is pending and where the bill 
is not of the required character.*? 

[§ 34] C. Unmatured Demands. In the absence 
of express provisions authorizing the issuance of a 
writ of sequestration on demands not yet due the 
writ may issue in an exceptional class of cases**® 
upon immatured demands.>® Thus, under a provi- 
sion that a special mortgagee may sequester the 


11 La, 439. 
55. 


45. Maxwell-Yerger Co. v. Rogan, 
125) oan. Ol nS 848, 
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Hunter Canal Co. v. Robertson, 


[§§ 33-35 


mortgaged property upon his apprehension that the 
property will be removed from the state before he 
can get the benefit of his mortgage, the writ may 
issue in a proper case before the mortgage debt is 
due;°° and under a similar provision applicable to 
liens or privileges the writ may issue upon a proper 
showing before the maturity of the debt secured by 
the lien or privilege.°! In cases other than those 
so authorized the writ will not issue before the ma- 
turity of the claim relied upon.® 


[§ 35] D. Necessity for Lien, Privilege, or Own- 
ership. Although the mere existence of a lien or 
privilege on, or ownership of, property sought to be 
sequestered is not of itself a ground for the issuance 
of the writ®? by statutory or code provision®* the 
existence of such an interest is generally a necessary 
prerequisite®® since the writ can issue only in aid 
of a lien, privilege, or ownership®® which must ex- 
ist at the time the sequestration proceedings are 
commenced,®? and applicants for the writ cannot 
cure a defect of title by a transfer executed after 
that time.*® Under a provision that the writ shall 
be available in all cases where one party fears the 
other will conceal, part with, or dispose of the prop- 
erty during the pendency of a suit it has been held 
unnecessary that applicant have any lien or privi- 


privilege on complying with the re- 
quisites provided by law, only extends 
the cases where the writ may issue. 


[a] Reason for rule.—‘‘Otherwise | 113 La. 833, 37 S 771. . 
an administrator could dispose of 56:2) aa centr eorisiong eer v. Ponsony, 5 Mart. N. S. 
property subject to privilege or % Yor < : : 
pledge, and the creditors would be 57. Yazoo Delta Mortg. Co. v. Hut- 65. See infra text and note 66. 
without remedy. Maxwell-Yerger | son, 140 Miss. 461, 106 S 5. 66. Macheca’s Succ., 147 La. 164, 


Co. Wa ofan, £25) la. 1 61S 48.59. 


Sequestration against guardian in| 84 S 


574, 578; WViguerie v. Viguerie, 


Yale v. Steven- 


46. See infra text and notes 47-55. pioseea eee ae prcoun ene see Guard-| 133 La. 406, 63 S 89; 

47, Whitis v. Hinckley, (Tex. Civ. ian an ar 364, son, 23 La. Ann, 143; Southern Bank 
A.) 19 SW. (2d) 328; McLeod Arte-| 58. Egan v. Fush, 46 La. Ann. 474, | 5; Lopinians Nab Bank, 28 La, Ann. 
sian Well Co. v. Craig, (Tex. Civ. A.) | 478, 15 S 539. ieeiiere eae lopfer, 19 La, Ann. 
43 SW 934. : : JES ark v.. Broom, 7 La. Ann. 337? 

] 59. See infra text arfd notes 60,| Fisk vy. Moores, 11 Rob. (La.) 279; 

48. Whitis v. Hinckley, supra. 61. * Talamon v. Ytasse, 4 Rob. (La.) 462; 

49. Maisonneuve v. Delfares, 130 60. Neilson v. Pool, 17 La. 209;|#ymar v. Lawrence, 8 La. 38; Royal 


La. 714, 58 S 520; Baldwin Lumber 
Conv. Delfares, 130 Lia, 712, 58 S 519. 


[a] Reason for rule.—“If seques-| 195 


Catlett v. Heffner, 
(writ refused for want of just cause) ; 
Gardner vy. Shipley, 4 La. Ann. 184, 


Route Co. v. Whittington, 5 La. A. 
504; Fontenont v. Bailey, 2° Lay AS 
568, 571; Cooper. v. Cook, (Tex. Civ. 
A.) 286 SW 334; Land v. Klein, 21 
Simpson 


23 La. Ann. 577 


tration be necessary to protect pos- 
session, what good reason can there 
be to deny plaintiff that right?” 
Baldwin Lumber Co. v. Delfares, 130 
BRI POIPAR lsycp he seabsys is 


“Possessory action” defined see Ac- 
tions § 18. 


Purpose of writ to protect posses- 
sion see supra § 11. 


50., Blum v. Gaines, 57 Tex. 135; 
Finnigan v. Read, 8 Tex. Civ. A. 33, 27 
SW 261. 


[a] In suit of trespass to try title. 

—"A writ of sequestration is permit- 
ted by law to issue, in a suit of tres- 
pass to try title, for the purpose of 
preventing injury to the property, its 
waste, or to prevent the conversion 
by an occupant of the fruits anid reve- 
nues of the property; and it is per- 
mitted for no other purposes.” Blum 
v. Gaines, 57 Tex. 135, 139 eee Fine- 
gan v. Read, 8 Tex. Civ. A. 33, 27 SW 
261, 262]. 


51. Johnston v. Johnston, 13 La. 
Ann. 581. 
52. Pirtle v. Price, 31 La. Ann. 357. 


53. Lyons v. Andrews, 12 La. Ann. 
685. 


54, Interstate Land Co. v. Doyle, 
120 La. 46, 44 S 918; Segur v. Sorel, 


61. Gardner v. Shipley, supra; Levy 
v. Goldberg, 1 La. A. (Orleans) 311 
(privilege). 

62. Hewitt v. Williams, 47 La. Ann. 
742, 746, 17 S 269; Barriere v. Feste, 
9ulas Anni 535, S365) Wogan, Hush; 
46 La. Ann. 474, 478, 15 S 539. 


[a] Where defendant’s alleged in- 
solvency is prospective only and non 
constat that he will not pay all his 
debts as they fall due, an apprehen- 
sion that he may not do so is no 
ground for a sequestration two years 
in advance of maturity of plaintiff's 


claim. Barriere v. Feste, 9 La. Ann. 
530. 
[b] Notes not matured at the time 


a suit thereon was commenced did 
not furnish a basis for the sequestra- 
tion of crops upon which money rep- 
resented by the notes was advanced 
where under the facts of the trans- 
action the notes did not represent a 
privilege. Hewitt v. Williams, 47 La. 
Ann, 742,17 S 269. : 


63. See supra § 29. 
64. See statutory provisions. 
[a] Act of 1826, which amended 


Code of Pract. arts 274 and 275 by 
permitting a sequestration in all 
eases. where plaintiff has a lien or 


(Tex. Civ. A.) 34 SW 1053. 


{a] Applicant’s claim of ownership 
held sufficiently specific.—Royer’s 
Succ, 105) Lan 28ihe 2 95S sail: 


_ [b] Right to property as indemnity 
is sufficient to entitle one to a seques- 
tration thereof as where certain 
slaves were delivered by an executor 
to the sureties on his bond as an in- 
demnity against liability for his mis- 


feasances. Johnson v. Imboden, 7 
La. Ann. 110. 
Necessity of lien, privilege, and 


ownership as distinguishing seques- 
iy ekeke from attachment see supra 


ners Yale v. Stevenson, 23 La. Ann. 


[a] Time to object to nonexistence 
of lien or privilege.—(1) The exist- 
ence of applicant’s lien or privilege 
upon the property sought to be se- 
questered may be controverted on the 
trial of the main suit on the merits 
(Slark v. Broom, 7 La. Ann. 337), (2) 
and the right to contest it is not lost 
by failure to take a rule to set aside 
the sequestration before filing an an- 
swer (Slark v. Broom, supra). 


Gee Yale v. Stevenson, 23 La. Ann. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 35-37] 


lege on the property sought to be sequestered ;°° but 
there must, however, be a claim of ownership.’° 


Attachment of property does not create such a 
privilege as will authorize the issuance of a writ of 
sequestration."} 


Claims and liens arising outside state. It is no 
valid objection to the issuance of a sequestration that 
the claim or the len which it is sought to enforce 
arose outside the state.*? 


Ex officio sequestration. Under a provision that 


VII. 


[§ 36] A. In General. The procedure required to 
procure statutory writs of sequestration is usually 
preseribed by express provision.‘ 


Proceedings for the equitable process of seques- 
tration are governed by general rules applicable to 
equity proceedings,’® subject to particular rules pe- 
culiar to the issuance of the sequestration process.’® 


[§ 37] B. Conditions Precedent. The writ will 
issue only when defendant is in possession of the 
property sought to be sequestered.8° Hence the 
writ will not issue against property in the posses- 


sion of applicant himself,*t nor when the property - 


sought to be sequestered is in the hands of a third 


69. Daugherty v. Vance, 30 lLa.{| force lien created by a bottomry bond 
Ann. 1246. made outside the state). 

70. Macheca’s Succ., 147 La. 164, [a] Reason for rule.—‘‘If 
84 S 574; Interstate Trust, etc., Co. 


v. Hebert, 7 La. A. 428. 
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true, aS we apprehend it is, that the 
court can and should enforce the per- 


[o7-C-d.) 97 


the court may order ex officio the sequestration of 
real property when the ownership of such property 
is in dispute and where one of the parties does not 
seem to have a more apparent right to the posses- 
sion than the other’*® the writ may issue whether the 
ownership’? or the possession’® of the property is 
in dispute. 

Equitable writ of sequestration has been held un- 


available to a petitioner who has no title to the 
property sought to be sequestered.*® 


PROCEEDINGS TO PROCURE 


person.’? An application for the conservatory writ 
of sequestration need not, before commencing pro- 
ceedings, make a demand for payment of money ad- 
vanced to raise a crop when defendant is shipping 
the crop elsewhere than agreed.** 


Equitable process. To entitle a person to a writ 
of sequestration in equity he must take the steps 
necessary for the appointment of sequestrators;°* 
and, in order to procure the equitable writ tf seques- 
tration to punish a contempt®® or to compel the ap- 
pearance of a defendant,*® there must be a valid 
service of process against him®? in order to give the 
court jurisdiction of defendant’® and so that he can 


na Lumber Co., supra. 


81. Ozan Lumber Co. v. Goldonna 
Lumber Co., supra. 


[a] Thus a sequestration by a 


it be 


[a] Thus a creditor without a 
elaim of ownership or possession 
could not maintain a proceeding for 
sequestration of an automobile. In- 
terstate Trust, etc., Co. v. Hebert, 7 
La. A. 428. 


[b] Historical note.—‘‘The para- 
graph in question was added in arti- 
ele 275 of the Code of Practice by 
Act No. 53 of 1839, in which a num- 
ber of other articles were amended, 
by the use of the following language: 
‘Sec. 6. Be it further enacted, etc., 
that article two hundred and seventy- 
five of said Code be so amended, that, 
in addition to the cases therein men- 
tioned, a sequestration may be or- 
dered in all cases, when one party 
fears that the other will conceal, 
part with, or dispose of the movable 
or slave in his possession, during the 
pendency of the suit, on complying 
with the requisitions (requisites) of 
the law.’ The word ‘slave’ was omit- 
ted from the Code of 1870, and ‘requi- 
sition’ was corrected so as to read 
‘requisites.’ ” Macheca’s Succ., 147 
La. 164, 84 S 574, 578. 


71. Beck v. Brady, 6 La. Ann. 444. 


[a] Reasons for rule.—(1) ‘An at- 
tachment enables the creditor to ob- 
tain payment out of the property at- 
tached . not on the ground that 
he has acquired a lien upon it, but 
because he has first used the process 
of the court, to seize and put it into 
the possession of the sheriff for the 
purpose of obtaining his payment.” 
Beck v. Brady, 6 La. Ann. 444, 445. 
(2) “The liens and privileges referred 
to by the acts of 1826, as the basis of 
a sequestration, are those given by 
the code and statutes, and enumerated 
under the title of privileges, or spe- 
cially established by the laws.” Beck 
v. Brady, supra. 


72. Ohio Ins. Co. v. Edmondson, 
5 La. 295 (sequestration issued to en- 


sonal obligation which a party, not a 
citizen of the State, may have en- 
tered into in another country, and 
that on the judgment so rendered the 
foreign creditor could obtain the 
benefit of all writs of execution which 
an inhabitant of Louisiana might re- 
sort to against a domestic debtor, 
then we can see no good ground for 
refusing the auxiliary process in the 
first instance.” Ohio Ins. Co. v. Ed- 
mondson, 5 La. 295, 300. 


73. See statutory provisions. 
74. See case infra note 75. 
75. Interstate Land Co. v. Doyle, 


120 La. 46, 44 S 918. 


[a] Reason for rule.—‘The para- 
graph [permitting ex officio se- 
questration] is followed by the state- 
ment ‘that in such cases’ >» that 
is, when the right to ownership is in 
dispute, or the right of possession 
questioned, in either case.” Inter- 
state Land Co. v. Doyle, 120 La. 46, 
44 § 918. 


76. Bitzer v. Washburn, 121 Iowa 
462, 96 NW 978. 


[a] Attachment is proper and le- 
gal remedy for a judgment creditor 
who desires to reach a fund belong- 
ing to his debtor in the hands of third 
persons and who has secured no lien 
on the fund. Bitzer v. Washburn, 121 


Iowa 462, 96 NW 978. 
77. See statutory provisions. 
78. See Equity 21 C. J. pl. 
79. See infra §§ 37, 38. 
go. Ozan Lumber Co. v. Goldonna 


Lumber Co., 124 La. 1025, 1034, 50 S 
839; General Motors Acceptance Corp. 
v. Sneed, 9 La. A. 471, 121 S 254 [aff 
167 La. 432, 119 S 417].. “The remedy 
of sequestration is applicable only to 
cases where the defendant is in pos- 
session of the property, real or per- 
sonal.” Ozan Lumber Co. vy. Goldon- 


pledgee in possession will be dissolved 
where it is not shown that defendant 
pledgor had attempted to oust him 
from possession. Ozan Lumber Co. v. 
Goldonna Lumber Co., 124 La. 1025, 
50 S 839. 


82. General Motors Acceptance 
Corp. v. Sneed, 9 La. A. 471, 121 S 
254 [aff 167 La. 432, 119 S 417]. 


_ [a] Thus automobiles in the phys- 
ical possession of individual purchas- 
ers were not subject to sequestration 
on a writ against an automobile deal- 
er, General Motors Acceptance Corp. 
v. Sneed, 9 La. A. 471, 121 S 254 [aff 
167 La. 432, 119 S 417]. 


83. Gueydan y. T. P. Ranch Co., 156 
La. 397, 100 S 541. 


[a] Reason for rule.—‘Default 
was unnecessary for the reason that 
defendant committed an active viola- 
tion of the contract.” Gueydan v. T. 
py aes Co., 156 La, 397, 402, 100 S 


84 Hosack v. Rogers, 11 Paige (N. 
We) F603t 


85. McCann v. Randall, 147 Mass. 
81, 17 NE 75, 9 AmSR 666. 


86. Skinner vy. Educational Pic- 
tures Security Corp., 14 Del. Ch. 417, 
129 A 857. 


87. Skinner v. Educational Pic- 
tures Securities Corp., supra; McCann 
v. Randall, 147 Mass. 81, 17 NE 75, 9 
AmSR 666. 


[a] Thus the writ cannot issue 
where neither personal nor substitut- 
ed service was had against nonresi- 
dent defendant. Skinner v. Educa- 
tional Pictures Securities Corp., 14 
Del Chy417, 129 ASS hi. 


88. McCann v. Randall, 147 Mass, 
81, 17 NE 75, 9 AmSR 666. 


[a] What law governs.—‘“‘A writ 
of sequestration ought only to issue 
after the defendant has been served 


198. - [57 Cv d2] 


be put in contempt.’® The petitioner must also pro- 
cure thé issuance of the necessary preliminary 
writs.°° Where a statute permits equitable decrees 
to be enforced by execution, that remedy must be 
exhausted before an equitable writ of sequestration 
will issue for that purpose.°? 


[§ 38] C. Chancery Practice. The original writ 
of sequestration in chancery was obtained on motion 
as of course, on proper representations of inability 
to find the delinquent defendant or of his failure to 
comply with the decree of the court.°? A sequestra- 
tion to compel an appearance, as the process was 
known to the English chancery practice, was the cul- 
mination of several preceding steps.®® The first step 
was the obtaining of the service of the subpcena.°** 
Then followed in time the attachment for con- 
tempt;®® on a return of non est inventus, an attach- 
ment with proclamations,®® if this was returned non 
est inventus, then a commission of rebellion issued ;°* 
and if a like return was made to the commission an 
order for sequestration issued,®* after which the bill 
for the writ of sequestration might be taken pro 
confesso#® Where the English practice has been 
followed it has been sometimes modified by statute 
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to the extent of abolishing the proclamation and 
commission of rebellion.t For defendant’s contempt 
in failing to obey a decree in equity an alternative 
procedure is also suggested.” 


[§ 39] D. Jurisdiction.? In order to have juris- 
diction to entertain an application for a writ of se- 
questration the court must have jurisdiction of the 
principal demand;* and, where the application must 
be made at defendant’s domicile,®> courts outside of 
his domicile acquire no jurisdiction of defendant® 
to determine either the amount or character of the 
demand set up against him,’ and cannot issue the 
writ. Under a provision that defendant in se- 
questration proceedings, although residing elsewhere, 
may be cited in the jurisdiction where the property 
sought to be sequestered is situated or found,® the 
jurisdiction of the court results from the valid?°® 
seizure of the property,! is limited to the property 
sequestered,1? and is lost when the property is re- 
leased.t® Of course no jurisdiction to sequester prop- 
erty can result from an invalid seizure of property.*+ 


Under a statute authorizing a probate court to is- 


sue the writ in the exercise of its powers necessary 
to enforce its jurisdiction, that court may order the 


with such process as makes him sub- 
ject to the jurisdiction of the court, 
according to the law of the tribunal.” 
McCann v. Randall, 147 Mass. 81, 93, 
17 NE 75, 9 AmSR 666. 


89. Skinner v. Educational Pic- 
tures Securities Corp., 14 Del. Ch. 417, 
129 A 857. 


“There can never be a sequestra- 
tion to enforce appearance . ~vex= 
cept there first be a contempt in not 
obeying a subpoena which has been 
lawfully served.” Skinner v. Educa- 
tional Pictures Securities Corp., 14 
Del. Ch. 417, 129 A 857, 861. 


Jurisdiction of sequestration pro- 
ceedings generally see infra §§ 39, 176. 


90. Hook vy. Ross, 1 Hen. & M. (11 
Va.) 310. And see infra § 38. 

91. See supra § 13. 

92. See infra text and notes 93-2. 
. 98. Skinner v. Educational Pic- 
tures Securities Corp., 14 Del. Ch. 417, 
129 A 857. 

94. Skinner v. Educational Pic- 
tures Securities Corp., supra. 

95. Skinner v. Educational Pic- 
tures Securities Corp., supra. 

96. Skinner v. Educational Pic- 
tures Securities Corp., supra. 

97. Skinner v. Educational Pic- 
tures Securities Corp., supra. 

98. ' Skinner v. Educational Pic- 
tures Securities Corp., supra. 

99. Skinner v. Educational Pic- 
tures Securities Corp., supra. 


1. Skinner v. Educational Pictures 
Securities Corp., supra. 


2.' See case infra this note. 


{a] Procedure.—(1) Defendant was 
deemed to be in contempt for not 
obeying the decree. Geery v. Geery, 
63 N. Y. 252. (2) The first process 
against him for such contempt was a 
writ of attachment. Geery v. Geery, 
supra. (3) If for any reason he could 
not be taken and imprisoned on the 
attachment (Geery v. Geery, supra), 
(4) or if, being imprisoned, he still 
refused to perform, the writ of se- 
questration could be issued (Geery v. 
Geery, supra), 


sequestrators could seize and sell his 
personal property and take and re- 
ceive the rents and profits of his real 
estate (Geery v. Geery, supra). 


3. Effect of sequestration as con- 
ferring or divesting jurisdiction see 
supra § 5 


4 Overton v. Overton, 10 La. 466; 
Halti voasGerson ye Glex, mClva CA. lunclo. 
SW 988. : 


[a] Reasons for rule.—(1) ‘The 
court without jurisdiction as 
to the principal demand is without 
authority to issue the writ of seques- 
tration which is but an incident and 
cautionary measure.” Overton v. Ov- 
erton, 10 La. 466, 471. (2) The “court 
tu As [being] without jurisdiction 
to try the original demand ... . it 
follows as a matter of course that 
all writs and process issuing in said 
cause are void.” Halff v. Gerson, 
(Lex Civ, Aw) 2l Sis Wi988,. Ooo 


[b] Demands in supplemental pe- 
titions in excess of the original de- 
mand should be dismissed for want 
of jurisdiction where there were no 
new orders, new writs, or new sSei- 
zures made in pursuance of the sup- 
plemental petition. Leemann y. Trux- 
illo, 32 La. Ann. 65 


[ce] No question of jurisdiction is 
presented either as to the character 
of the parties or the subject matter 
of the controversy in a proceeding to 
sequester funds against which a prior 
writ of sequestration has issued in a 
proceeding in which the present ap- 
plicants were not made parties. Al- 
arene Bank v. Hozey, 2 Rob. (La.) 
150. 


[d] Presumption of jurisdiction. 
—(1) Where the record does not show 
that the property on which defendant 
sought to levy a sequestration was 
of greater value than the court’s ju- 
risdictional limit, it will be conclu- 
sively presumed, in a suit for unau- 
thorized sequestration, that the court 
had jurisdiction (Endel v. Norris, 
(Tex. Civ. A.) 57 SW 687), (2) neither 
the affidavit (Endel v. Norris, supra) 
(3) nor the return of the officer on 
the writ being determinative of the 
value of the property (Endel v. Nor- 
ris, supra). (4) Where process is or- 


(5) under which the! dered by the judge of an adjoining 


district, it will be presumed that the 
case was one of those in which he 
is authorized to act. Breed v. Rep- 
sher, 4 Mart. (Laz) -187. 


Sequestration as cautionary and in- 
cidental remedy see supra § 10 


5. See infra § 40 note 34 [a]. 


6. Guyol v. Duggan, 26 La. Ann. 
aoe Bradley v. Woodruff, 26 La. Ann. 


[a] Under the act of 1826 for the 
sequestration of the property of ab- 
sconding debtors, proceedings in a tri- 
bunal outside of the debtor’s domicile 
have been held to be coram non ju- 


dice. Spear v. Hagelberg, 16 La. 
Ann. 8. 

7. Bradley v. Woodruff, 26 La. 
Ann, 299. 


8. Bradley v. Woodruff, supra. 


[a] Reason for rule.—‘‘Being with- 
out jurisdiction the court could make 
no order in the premises.” Bradley 
v. Woodruff, 26 La. Ann. 299, 300. 


9. See infra § 40. 


10. See infra text and note 14, 
11. Royal Route Co. v. Whitting- 
oe ete.) Constr. iCo.,..5) las. 0s 


“In such cases the jurisdiction does 
not actually attach until property is 
actually seized.’’ Royal Route Co. v. 
Whittington, etc., Constr. Co., supra. 


12. Merchants’, etce., Bank v. 
Fischer Lumber Co., 136 La. 860, 67 


$932; “uemann Vv. Truxillo, 32) ta, 
Ann. 65. 

138.. Lemann v. Truxillo; $2) La, 
Ann. 65; Royal Route Co. v. Whit- 
eee etc., Constr.’ 'Co., 5 Lay TA: 

14. Lemann vy. Truxillo, 32 La. 
Ann. 65. 

[a] Determination of right to pos- 


session.—(1) Although jurisdiction 
cannot be acquired by the illegal sei- 
zure of property (Lemann vy. Trux- 
illo, 32 La. Ann. 65), (2) every court 
is competent to determine the right 
to the possession of property held and 
detained under its orders and by its 
RY (Lemann vy. Truxillo, su- 
pra). 


— 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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the sequestration of papers belonging to a succes- 
sion,'® but, as in the case of other courts,!® a court 
of probate lacking jurisdiction of the principal de- 
mand cannot issue a writ of sequestration based on 
such demand.1* Where an applicant fails to bring 
his ¢elaim within the provisions of the law entitling 
him to the writ on giving bond,!§ and the case is not 
one in which the court has power to issue the writ 
ex officio without bond,'® there can be no valid sei- 
zure of the property sought to be, sequestered ;*° 
and hence the court never acquires any jurisdiction 
in the matter.?1 


Jurisdiction to grant a second writ of sequestra- 
tion. After a judgment of an appellate court sus- 
taining the judgment of the lower court in dissolving 
the original writ of sequestration and after the*re- 
moval of a restraining order, the lower court is au- 
thorized to grant a second writ of sequestration,?? 
regardless of whether the sheriff has or has not re- 
tained possession of the property under the first writ 
which has been dissolved.?* 


Proceedings for equitable process. Whether a 
court of equity has jurisdiction to issue the equitable 
writ of sequestration may depend on whether or not 
the debt or demand forming the basis of applicant’s 
right is legal or equitable.?* Under a statutory pro- 
vision authorizing courts of equity to make and 
award all such judgments, decrees, orders, and in- 
junctions and to issue all such executions and other 
writs and processes to carry into effect the powers 
given by law, courts of equity have jurisdiction to 
issue writs of sequestration to enforce equitable de- 
erees;?> and under a statutory provision that the 
justices of a specified court shall be authorized to 
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nature, where there may not be a plain, adequate and 
complete remedy at law,?® the justices of such court 
have jurisdiction to issue a writ of sequestration in 
aid of the due and complete execution of their de- 
crees.”" By express legislative provision courts of 
chancery may, pending a bill in equity, issue a writ 
of sequestration against the property of defendant 
in an equity suit,?* but it has been held that, where 
independently of such a statute application for the 
writ 1s made in conformity with the ancient chancery 
practice for impounding property, the court may or- 
der the sequestration of property to be subject to 
the final decree.?® Where an equitable writ of se- 
questration is defeated merely because of the fact 
that a debtor in a chose of action against which the 
writ issues denies his liability to defendant because 
of fraud, the equity court should not quash the re- 
turn,?° but can properly retain jurisdiction of the 
case until other proceedings could be had at law 
or in equity as the exigencies of the case might re- 
quire to determine the question of the validity of 
the debtor’s contention.*? 


The federal courts may, in appropriate cases, adopt 
and issue the writs of sequestration established and 
authorized by state statutes.®? 


[§ 40] E. Venue. The place in which proceedings. 
for sequestration may be brought depends on the 
code and statutory provisions applicable thereto.?* 
By express provision a defendant in sequestration 
proceedings, although residing elsewhere, may be 
cited in the jurisdiction where the property sought 
to be sequestered is situated or found.?# 


[§ 41] F. Defenses. The mere filing of notes in 
a suit thereon is no defense to proceedings brought 


hear and determine in equity all cases of a specified | to sequester the notes,°> and it is no defense to an 
15. Cordes v. Clarke, 1 Rob. (La.) ; ally see supra §§ 32-35. 2 32. SEP eats Sten utes COomeave 
Oeil 25. Grew v. Breed, 12 Mete. | .0n°S, Cee , atchf. 138; 
16. See supra text and note 4. (Mass.) 363, 46 AmD 687. #3 noe PEE a io v. Sears, 9 
17. Overton v. Overton, 10 La. 466. 26. See statutory provisos [a] Basis of remedy.—‘These pro- 
18. Macheca’s Succ., 147 La. 164, 27. Jones v. Boston Mill Corp., 4 | ceedings must be maintained, if at all, 
84 S 574. Pick. (Mass.) 507, 16 AmD 358. Pare soe of the statutes of the 
3 i tea trae nite tates, the rules and practice 

19. Macheca’s Suce., supra. Hide] Thus as ee pete nee. of the Courts in pursuance thereof, 
Sequestration bond unnecessary | ..+) to the due and complete execu-|2#Nd the laws of the State adopted 


where writ granted ex officio see in- 
fra § 62. 


20. Macheca’s Succ., 147 La. 164, 
84 S 574. 

21. Macheca’s Succ., supra. 

22. State v. Judge, 52 La. Ann. 568, 
27 S 85. 

23. State v. Judge, 52 La. Ann. 568, 
27 S 85. 


24. See case infra this note. 


[a] Jurisdiction dependent on na- 
ture of main demand.—‘If the debt 
or demand is purely of legal cogni- 
zance, it is undoubtedly necessary for 
a party to pursue his remedy in a 
court of law, by recovering a judg- 
ment and having an execution re- 
turned unsatisfied, before he can ask 
for the aid of this court: but, where 
a demand is originally an equitable 
one, and the party has proceeded here 
and obtained a decree for the payment 
of the money, it can no longer be a 


. question whether this court has ju- 


risdiction to entertain a new bill for 
a discovery of property liable to sat- 
isfy the decree.” White v. Geraerdt, 
1 Edw. (N. Y.) 336, 341. 


On what demands writ lies gener- 


tion of a decree against a corpora- 
tion, this Court is authorized by the 
statute to devise and issue such proc- 
ess.” Jones v. Boston Mill Corp., 4 
Pick. (Mass.) 507, 511, 16 AmD 358. 


Sequestration of corporation assets 
see Corporations § 3131. 


28. See statutory provisions. 


Nature of writ as equitable seques- 
tration in nature of attachment see 
supra § 8. 


29. Dean v. Boyd, 86 Miss. 204, 208, 
38 S 297. 


“The writ of sequestration here was 
used in perfect conformity with the 
ancient and well-established use of 
the writ for the purpose of impound- 
ing the property and holding it sub- 
ject to the final decree of the [chan- 
ecery] court.” Dean v. Boyd, supra. 


[a] Inherent jurisdiction.—“This 
use of the writ belongs originally and 
inherently to the chancery court.” 
Dean vy. Boyd, 86 Miss. 204, 208, 38 S 
297, 


30. See infra § 71. 


31. Keighler v. Ward, 8 Md. 254 
[rev 4 Md. Ch. 86]. 


thereby; although the practice of 
Courts of Chancery, both ancient and 
modern, is to be looked into for the 
purpose of understanding and apply- 
ing these statutes and rules.” Steam 
Stone-Cutter Co. v. Sears, 9 Fed. 8, 
20 Blatchf. 23, 25. . 


Conformity to state practice and 
procedure by federal courts generally 
see Federal Courts §§ 108-162. 


33. See statutory provisions, 
34. See statutory provisions, 


[a] In Louisiana, prior to the stat- 
ute of 1876, a sequestration could be 
applied for only in the parish where 


defendant was domiciled. Spear v. 
Hagelberg, 16 La. Ann. 8; Edwards 
v. Marin, 28 La. Ann. 567; Gay v. Ha- 


ton, 27 La. Ann. 166; Guyol v. Dug- 
gan, 26 La. Ann. 529; Bradley v. Mc- 
Crea, 26 La. Ann. 380; Bradley v. 
Woodruff, 26 La. Ann, 299; Peterson 
v. Willard, 17 La. Ann. 93 (restricting 
judgment to one in rem where pro- 
ceeding at situs of property outside 
of defendant’s domicile). 


35. Lannes v. Courege, 31 La. Ann. 
74, 76 
[a] Reason for rule.—Otherwise 


one who has stolen a note can retain 
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application for sequestration that the averment made 
to procure that remedy would also justify an at- 
tachment.®°® 


[§ 42] G. Time When Writ May Issue. While it 
has been held that there can be no sequestration 
as an incident to the main action after judgment 
therein,*®* but that a party may in a proper case pro- 
cure a writ of sequestration as an incident to a new 
suit brought in a proper case after the rendition of 
judgment in the main action,**® on the other hand it 
has been held that the writ may be had at any stage 
of the main suit,?®° and may issue during a suspen- 
sive*® or other appeal.*? 


The equitable writ of sequestration for contempt 
issues only after a return of non est inventus to 
the preliminary writs.” Under a Pennsylvania stat- 
utory provision permitting a lien creditor to seques- 
ter the rents of a life estate, the court will not allow 
such a sequestration after the life tenant has made 
a general assignment for the benefit of creditors.*? 


[§ 43] H. Parties. Subject to statutory and code 
provisions specifying who is entitled and against 
whom the writ of sequestration may issue,** general 
principles*® determine who may be parties to an 
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application for sequestration.4® Agents of undis- 
closed principals who own the property sought to 


be sequestered may apply for the writ in their own » 


names,*’ and the legal owner and holder of a promis- 
sory note may, in an application for sequestration 
based thereon, maintain the proceeding in his own 
name.*® Under a provision that action relating to 
the ownership of a wife’s dotal or paraphernal prop- 
erty must be brought by the wife duly authorized 
by her husband, the real plaintiff, where a seques- 
tration is sought in an action for the revendication 
of the wife’s paraphernal property, is the wife her- 
self assisted by her husband.*® In cases where it 
may be presumed that there was an intention to 
invest a trustee with power to prosecute and defend 
suits for the recovery of trust property in his own 
name, it is unnecessary that the beneficiaries shall 
be joined as parties in a proceeding to obtain the 
sequestration of trust property.°° The fact that one 
joint owner of the property sought to be sequestered 
does not®? or will not®? join the other joint owners 
does not prevent them from bringing sequestration 
proceedings to prevent the spoliation of the property. 
A tax sale purchaser of property sought to be se- 


possession of it by simply suing on 
Mi Lannes v. Courege, 31 La, Ann. 
74. 


36. Gumbel v. Beer, 36 La. Ann. 


484, 487. 


37. Martel v. Jennings-Heywood 
Oil Syndicate, 115 La. 451, 39 S 441. 


[a] Reason for rule.—‘‘The judg- 
MENt ]..0 4. terminated the suit, and 
with it the life of the writ of seques- 
tration.” Martel v. Jennings-Hey- 
wood Oil Syndicate, 115 La. 451, 455, 
39 S 441. 

[b] Tlustration.—Where plaintiff 
sued to be put in possession of oil 
land, and, after a judgment in his fa- 
vor, petitioned for a sequestration of 
all the oil which had been produced, 
the writ was held to be properly de- 
nied. Martel v. Jennings-Heywood 
Oil Syndicate, 115 La. 451, 39 S 441. 


38. Martel v. Jennings-Heywood 
Oil Syndicate, supra. 


[a] Illustration.—Where plaintiff 
in the main action was adjudged own- 
er Of the oil lands in litigation, his 
remedy was a suit in partition, and, 
if need be, a sequestration of the pro- 
duced oil as an incident to the parti- 
tion rather than a writ of possession. 
Martel v. Jennings-Heywood Oil Syn- 
dicate, 115 La. 451, 39 S 441. 


39. Williams v. Duer, 14 La. 531; 
Pitot v. Elmes, 1 Mart. (La.) 79, 80. 


“It is a mere provisional order, 
which may be had at any stage of the 
[main] suit.” Pitot v. Elmes, supra. 


Incidental character of sequestra- 
tion see supra § 10. 
40. Williams v. Duer, 14 La. 531. 


[a] Reason for rule.—To deny the 
writ during a suspensive appeal would 
be to deny the remedy where it might 
be most wanted and would enable the 
party in possession, after taking such 
appeal, to put the property in dispute 
out of reach of claimant. Williams v. 
Duer, 14 La. 531. 


[b] Appeal bond insufficient.—(1) 
Defendant’s appeal bond is not an ef- 
fective substitute for the writ be- 


cause there may be cases in which 
the bond would be inadequate (Wil- 
liams v. Duer, 14 La. 531), (2)-as 
where it is conditioned to secure 
whatever loss may be sustained be- 
cause of the appeal of an action to 
collect a single installment of a mort- 
gage (Williams v. Duer, supra), (3) 
whereas the writ itself would permit 
the sale of the sequestered property 
to pay the whole mortgage debt (Wil- 
liams v. Duer, supra). 


“Suspensive appeal’ defined see [37 
Cyci6oii: 

41. State v. De Baillon, 113 La. 
572, 37 S 481; McFarlane v. Richard- 
son, 1 La. Ann. 12, 13 


42. Hook v. Ross, 1 Hen. & M. (11 
Va.) 310. See also supra § 38. 


[a] Order for sequestration pre- 
mature and irregular.—Hook v. Ross, 
1 Hen. & M. (11 Va.) 310. 


43. Lewis’ Est., 170 Pa. 376, 32 A 
1046. 

[a] Reasons for rule.—(1) “It was 
not in the power of the court to put 
the sequestrator in possession of that 
which was lawfully in the possession 
of the assignee.” Lewis’ Est., 170 
Pa, 376, 379, 32 A 1046. (2) “There 
was no longer a life estate in the 
debtor.” Lewis’ Est., supra. 


Jurisdiction of court to issue writs 
of sequestration generally see supra 
§ 39. 

44. To whom and against whom 
writ available see supra §§ 18-22. 


45. See Parties 47°C. J. p 1. 
46. See infra this section. 
47. Hunter v. Adoue, 38 Tex. Civ. 


A. 542, 86 SW 622. 


[a] Thus, where agents of an un- 
disclosed principal sue on a lease con- 
tract, the agents are entitled to apply 
for sequestration in their own names. 
Hunter v. Adoue, 38 Tex. Civ. A. 542, 
86 SW 622. 


Agent of undisclosed principal as 
party plaintiff on contracts generally 
see Agency § 597. 


48. Finks v. Fitzpatrick, (Tex. Civ. 


A.) 30 SW (2d) 419. 


[a] Reason for rule.—‘‘As the le- 
gal owner and holder of the note 
. . . hada right to maintain a suit 
thereon in “his, “name alone (7 oie 
such right carried with it a right to 
sue out the writ of sequestration in 
his own name alone.” Finks v. Fitz- 


patrick, (Tex. Civ. A.) 30 SW (2d) 
419, 422. 
{[b] Extent of ownership.—The 


holder of a note had the right to sue 
out a writ of sequestration in his 
name alone, although the note be- 
longed to the holder and others joint- 
ly. Finks v. Fitzpatrick, (Tex. Civ. 
A.) 30 SW (2d) 419. 


eee Goodin v. Allen, 12 La, Ann. 
[a] Where husband and wife both 


appeared as plaintiffs in the main suit 
for the revendication of the wife’s 
paraphernal property, but the hus- 
band alone executed the affidavit and 
bond, the writ was properly dissolved. 
Goodin v. Allen, 12 La. Ann. 448. 


50. Schuster v. (Tex. 
Civ. A.) 199 SW 327. 


_[a] Thus, where a trust deed is 
silent as to the purposes of the trust 
and the identity of the beneficiaries, 
the trustee may sue to sequester the 
trust property from which he has 
been forcibly removed. Schuster v. 
Crawford, (Tex. Civ. A.) 199 SW 327. 


[b] Reason for rule.—‘‘One of the 
fundamental duties of a trustee is to 
preserve and protect the trust estate. 
To discharge that duty, it is as nec- 
essary that he should prosecute a suit 
to recover trust property adversely 
held as it is that he should defend 
such suits, and, if the nature of his 
trust is such as to imply the power 
to defend them, a like presumption 
would logically obtain that he has 
power to prosecute suits to recover. 
Schuster v. Crawford, (Tex. Civ. A.) 
199 SW 327, 328. 


non Lannes v. Courege, 31 La. Ann. 


52. 


Crawford, 


Lannes v. Courege, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 43-45] 


questered is not only a proper,®* but a necessary,°* 
party to sequestration proceedings brought by a ven- 
dor as an incident to a suit against his vendee to 
cancel a prior sale of the property, and the fact that 
additional relief is sought against the tax purchaser’s 
codefendant is not a basis for a claim of misjoin- 
der,®® nor does the fact that a city was unnecessarily 
made a party to the sequestration proceedings avail 
the tax sale purchaser or his codefendant.*® 


An agent may be appointed to make an applica- 
tion for the writ in the name of his principal.** 


An objection to plaintiff’s capacity to sue for the 
writ comes too late when made after final judg- 
ment.®§ 


In proceedings to procure the equitable writ. All 
parties having or asserting claims to the property 
sought to be sequestered should be made parties to 
the proceedings for the equitable writ of sequestra- 
tion.®® Thus, where the property sought to be se- 
questered had been purchased from defendant who 
had no right to dispose of the property, the pur- 
chasers should be made parties,°® and it is imma- 
terial whether they purchased with or without no- 
tice.°! However, an inactive trustee who does not 
share in the income of the trust estate is not a nec- 
essary party to a proceeding to procure an equitable 
writ of sequestration against the shares of other 
trustees in the income which they are wasting.®? 


[§ 44] I. Application—1. In General. Although 
a writ of sequestration may, in certain cases, issue 
in the absence of a request for the writ, as where the 
writ is granted in a proper case ex officio,®® it gen- 
erally issues only on application,®* which, in ac- 
cordance with the provisions of the statute, is to be 


53. Morgan v. 
122 S 594. 


[a] Reason for rule.—The tax pur- 
chaser’s claim of ownership makes 
him interested in defending his title 65. 


Tolle, 168 La. 496, 62. 
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Raynes v. Raynes, 54 N. H. 201. 74. 
63. See infra § 67. 
64. Segur v. Sorel, 
See infra §§ 45, 48. 


[57 C.J.] 201 


made by petition,®® or affidavit.*° 


Application for the equitable process may be ex 
parte.°* 


[§ 45] 2. Petition or Bill.°® Where the statute so 
provides, the writ of sequestration may issue in ad- 
vanee of the filing of a petition, where the necessary 
affidavit and bond has been filed and the order of 
the judge for the issuance of the writ obtained.®® 
A petition for a sequestration is not an amendment 
to the original petition in the main action,’® so as 
to require leave of court for its filing,” but is in a 
manner wholly unconnected with the main action.‘ 
The petition for the writ does not necessarily supply 
any defect in the original proceedings.*? 


Contents and allegations. The petition for se- 
questration must ask either ownership or possession 
of the property sought to be sequestered,’* a lien or 
privilege thereon,*® or else the benefit of some spe- 
cial statute,’® and must allege that the petitioner was 
lawfully in possession of the property when his claim 
arose.‘* Allegations of grounds for sequestration 
need not be in the exact words of the statute,’® it 
being sufficient that the language in the petition be 
synonymous therewith;*® nor need the petition pray 
specifically for the issuance of the writ of sequestra- 
tion.5° Where a petition for the writ alleges a suffi- 
cient ground therefor, it will not be impaired by an 
affidavit stating another ground, which is defec- 
tive.$1 

Defects and objections. Upon an objection to the 
petition for not stating facts entitling applicant to 
the remedy sought, the facts stated in the petition 
are presumed to be true.®? A defect in the form of 
a petition for sequestration may be cured by amend- 
ment,®* and where one urges an exception of mis- 
Conve 


Interstate Trust, ete., 


Hebert, 7 La. A. 428 


which is attacked in the main pro- 
ceeding. Morgan v. Tolle, 168 La. 
496, 122 S 594, 595. 


54. Morgan v. Tolle, supra. 


55. Morgan v. Tolle, supra, 
56. Morgan yv. Tolle, supra. 
[a] Reason for rule.—‘‘The city 


has not appeared as yet and asked to 
be discharged from the suit, and it 
is no concern whatever of the other 
two defendants if it should never do 
so, for they can suffer no injury there- 
by.” Morgan v. Tolle, 168 La, 496, 122 
S 594, 595. 


57. Carter v. Lewis, 15 La. Ann. 
574, 


[a] Thus an agent instructed to 
take possession of certain negro 
slaves even over defendant’s objec- 
tion had sufficient authority to apply 
for the writ. Carter v. Lewis, 15 La. 
Ann. 574. 


58. Segur v. Sorel, 11 La. 439. 


[a] Thus, where according to de- 
fendant’s own allegation a final judg- 
ment had been pronounced, it was too 
late for defendant to object that one 
half of the property sought to be se- 
questered belonged to spruce = 
wife. Segur v. Sorel, 11 La. 43 


59. See infra text and notes 60-62. 


60. Roberts v. Stoner, 18 Mo. 481, 
484. 


61. Roberts v. Stoner, supra. 
[57 C.-J.—11] 


66. See infra §§ 46, 48, 


ee McDaniel vy. Stoker, 40 N. C. 


68. Sufficiency of petition not af- 
fected by filing of separate affidavit 
see infra § 59. 


69. See statutory provisions; and 


case infra this note. 


[a] Practice.—(1) It is the usual 
and customary practice in many 
courts for the suitor or his attorney 
to file the petition for sequestration 
with the clerk of the particular court 
before presenting the same to the 
judge for the order required. Leon 
Zion Mercantile Co. v. Pierce, 163 La. 
ath, aia S 871. (2) (But there is no 
rule of law making such filing sacra- 
mental, Leon Zion Mercantile Co. Vv. 
Pierce, supra. 


70. Leavenworth v. Plunkett, 7 La. 
341. 

71. Leavenworth v. Plunkett, su- 
pra, 

72. Leavenworth v. Plunkett, su- 
pra. 

73. Leavenworth v. Plunkett, su- 


pra. 


{a] Reason for rule.—“It [petition 
for writ] often sets up and claims a 
right resulting from circumstances 
posterior to the [original] petition.” 
Leavenworth vy. Plunkett, 7 La. 341, 
343, 


75. Interstate Trust, etc., Co. v. 
11 La, 439 Hebert, supra. 
76. Interstate Trust, etc., Co. v. 


Hebert, supra. 


77. Royal Route Co. v. Whitting- 
ton, ete, Constr. Co., 5. La. A. 504. 


78. Schuster v. Crawford, (Tex. 
Civ. A.) 199 SW 327 (forcible re= 
moval). 


Statement of grounds for writ in 
affidavit see infra §§ 54-56. 


79. Schuster v. Crawford, 
Civ. A.) 199 SW 327. 


80. See case infra this note. 


[a] Petition alleging necessity of 
the writ to protect petitioner’s rights 
“and that said writ of sequestration 
be maintained” is in effect, a prayer 
for the writ. Socola Rice Mill Co. v. 
Gitz, 165 La. 984, 116 S 407. 


81. Schuster v. Crawford, 
Civ. A.) 199 SW 327. 


[a] For example, where a verified 
petition alleged ejectment as a ground 
which was sufficient, the petition was 
not impaired by another defectively 
stated ground in a separate affidavit, 
which may be regarded as surplusage. 
Schuster v. Crawford, (Tex. Civ. A.) 
199 SW 327. 


82. Lannes v. Courege, 31 La. Ann. 
74. 


[a] Petition held sufficient.—Lan- 
nes v. Courege, 31 La. Ann. 74. 


83. Segur v. Sorel, 11 La. 439. 
[a] For example, a failure to set 


(Tex. 


(Tex. 
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nomer to the petition, he must allege and prove the 
real christian name,** and that having been done, 
the petitioner should be permitted to amend im- 
mediately.*° 


Supplemental petitions. Supplemental petitions 
must be separately sworn to where new matter is set 
forth in such petitions,’® but where no new facts are 
set out in the supplemental petition, its allegations 
need not be sworn to;8? and, of course, where the 
supplemental petition is itself superfluous, an affi- 
davit thereto is unnecessary,®® as where such a peti- 
tion and affidavit were executed in order to validate 
a seizure made under previously issued writs of se- 
questration by bringing in proper but not indis- 
pensable parties who after the execution of the writs 
had intervened as defendants.§® 


Application for equitable writs of sequestration 
is generally made by petition,®® or bill,°* and the 
application may be ex parte.°? An equitable bill 
for a writ of sequestration to enforce a decree in 
equity is in some respects a new bill and in others 
an original bill. Where a bill for the equitable 
writ of sequestration is deficient in substance, it 
cannot be aided by defendant’s answer or by proof,°®* 
but where sufficient matter is stated to justify the 
issuance of the writ, but insufficiently verified, the 
bill may be so aided.®®> Where application for the 
writ is made under a statutory provision that errors 
in form or substance which do no substantial dam- 
age are not to vitiate the proceedings and that the 
court may at any stage permit amendments, the fail- 
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ure of the petitioner to set forth his place of resi- 
dence in the bill may be cured by amendment.°® 


[§ 46] 3. Affidavits®’—a. In General, Generally 
questions relating to affidavits for sequestration are 
governed by applicable statutory and code provi- 
sions.°§ 

[§ 47] b. Necessity.°® Where the statute so pro- 
vides an application for a writ of sequestration must 
be supported by an affidavit,! and, except in the case 
of a sequestration ordered ex officio,? such provi- 
sions must be strictly complied with,? the courts hav- 
ing no authority to make any exception not expressly 
provided for. 


Judicial sequestration ex officio may be ordered 
in a proper case without an affidavit,®> and the fact 
that such a sequestration was requested does not 
deprive the court of its power, to order the seques- 
tration without the affidavit.® 


Where equitable process is sought. By express 
statutory provisions an application for an equitable 
writ of sequestration in the nature of an attachment 
must be supported by an affidavit.? 


[§ 48] c. Accompanying Pleadings. The affida- 
vit required by statute may ordinarily be made either 
as a separate document or by verification, under 
oath, of the truth of matter set forth in the petition 
or complaint depending upon the particular legis- 
lative provisions,® and even where express provi- 
sions authorize an application for the writ to be 
made directly by affidavit,1° if all the requisites of 


forth defendant’s place of residence 
in a petition is a mere defect of form 
which could be cured by amendment 
instanter.” Segur v. Sorel, 11 La. 439. 


84. Daugherty v. Vance, 30 La. 
Ann, 1246. 


85. Daugherty v. Vance, supra. 


86. Egan v. Fush, 46 La. Ann. 474, 
15 S 539; Lemann v. Truxillo, 32 La. 
Ann. 65; Bemis v. Wells, 10 Tex. Civ. 
“A. 626, 31 SW 827. 


{a] Thus (1) supplemental peti- 
tions filed in a purely sequestration 
suit claiming additional sums must 
each be separately sworn to. Lemann 
v. Truxillo, 32 La. Ann. 65. (2) Un- 
der a provision requiring an affidavit 
as to the designation of the county in 
which the property to be sequestered 
is located, a writ granted on an un- 
verified supplemental petition stating 
that the petitioner had first received 
word that the property had been re- 
moved to a specified county other 
than that designated in the original 
verified petition for the writ was 
properly quashed.. Bemis v. Wells, 
10 Tex. Civ. A. 626, 31 SW 827. (3) 
Where the original suit and seques- 
tration granted therein proceeded on 
the theory that the debt is due, a sup- 
plemental petition alleging that the 
debt has become due since the suit 
was filed changes the substance of 
the original demand, and must be 
sworn to. Egan v. Fush, 46 La. Ann. 
474, 15 S 5389. (4) Otherwise the 
court acquires no jurisdiction of such 
demands see supra § 39. 


87. Ohio Ins. Co. v. Edmondson, 5 
La. 295 [dist Lemann v. Truxillo, 32 
La. Ann. 65]. 

[a] Thus, where a supplemental 


petition alleged that the facts alleged 
in the original petition entitled ap- 


plicant to a writ of sequestration, 
since no new facts were set out, it 
was unnecessary for him to swear to 
the facts which had already been 
sworn to before. Ohio Ins. Co. v. Ed- 
mondson, 5 La. 295. 


88. Gumbel v. Beer, 
484, 


89. Gumbel v. Beer, supra. 


[a] Reason for rule.—‘‘Had it [the 
affidavit] not been made at all its 
absence could not have prejudiced the 
validity of the seizure previously ef- 
fected under the two writs.” Gumbel 
v. Beer, 36 La. Ann. 484, 487. 


90. Roberts v. Stoner, 18 Mo. 481; 
French v. Winsor, 36 Vt. 412. 


91. McDaniel v. Stoker, 40 N. C. 
274; Edwards v. Massey, 8 N. C. 359. 


92. See supra § 44. 


93. Grew v. Breed, 12 Metc. (Mass.) 
363, 46 AmD 687. 


“A pill for this purpose [to carry 
into execution the judgment of a 
court of equity], is, generally, partly 
an original, and partly a bill in the 
nature of an original bill, though not 
strictly original.’’ Mitf. Pl. (8d ed) p 
76 [quot Grew v. Breed, 12 Mete. 
(Mass.) 3638, 369, 46 AmD 687]. 


386 La. Ann. 


94. Edwards v. Massey, 8 N.C. 359. 
95. Edwards v. Massey, supra. 
96. Frank v. H. E. Salzburg Co., 


102 N. J. Eq. 107, 140 A 241. 


97. Affidavits generally see Affi- 
davits 2.C. J. p 314. 


98. See statutory provisions. 


[a] The act of 1826 extending the 
cases in which the writ may issue 
made no change in regard to the affi- 
davit for the writ. Debaillon v. Pon- 


sony, 5 Mart. N. S. (La.) 42. 


99. Verification of supplemental 
petition see supra § 45. 


1. See statutory provisions. 


[a] A statute which merely ex- 
tends the number of cases in which 
the writ of sequestration may issue 
does not affect a preéxisting require- 
ment for an affidavit. Debaillon v. 
Ponsony, 5 Mart. N. S. (La.) 42. 


2. See infra text and note 5. 
3. Egan v. Fush, 46 La. Ann. 474, 


15 S 539; Lannes v. Courege, 31 La. 
Ann. 74; McClendon v. Bennett, 16 
La, Ann. 335; Logan v. Hickman, 14 
La. Ann. 300; Selleck v. Kelly, 11 


Rob. (la.) 145; Debaillon v. Ponsony, 
5 Mart. N. S. (La.) 42; Cheatham v. 
Riddle, 8 Tex. 162; Nickell v. Carter, 
23 Tex. Civ. A. 570, 56 SW 769; Bemis 
v. Wells, 10 Tex. Civ. A. 626, 31 SW 
827. 


o Logan v. Hickman, 14 La. Ann. 
300. 


5. Allen v. Whetstone, 35 La. Ann. 
846, 849. ; 


6 Allen v. Whetstone, supra. 


“The fact that parties suggested or 
requested it [the sequestration] did 
not deprive the court of the power to 
order the sequestration ex officio un- 
der C. P. 273 without affidavit.” Al- 
len v. Whetstone, supra. 


7. See statutory provisions. 


Equitable writ of sequestration in 
nature of attachment see supra § 8. 


8. Verification of supplemental pe- 
tition see supra § 45 


9. See statutory provisions. 
10. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 48-50] 


the required affidavit be contained in a verified peti- 
tion, there need be no separate affidavit.1+ 


{[§ 49] d. Nature and Purpose. It has been held 
that the affidavit for a writ of sequestration is not 
the foundation of an action in which the writ is 
sought,?” and is not jurisdictional,?® but it may con- 
stitute the application for the writ,1* and is so far 
a part of the original petition in the main suit that 
the affidavit may be referred to on demurrer to that 
petition.t® The affidavit is intended for the de- 
fendant’s protection,’® is for the purpose of the 
proceeding,’ and is intended to furnish a basis for 
determining the amount of the applicant’s seques- 
tration bond!’ rather than to determine the juris- 
diction of the court,'® or to limit recovery in case 
of replevy by defendant.?° 


[§ 50] e. Who May Make and Take. Applicable 
statutory provisions usually specify the persons who 
may make the affidavit required to procure a writ 
of sequestration.21_ Under a provision that plaintiff 
must annex an affidavit to his petition for the writ, 
the affidavit must be made by plaintiff in person,?? 
in the absence of special cireumstances,?? and an 
affidavit executed by his agent is insufficient.2+ On 
the other hand, where plaintiff is not present,?® and 
under a statute permitting affidavits to be made by 
an agent or attorney,?® the affidavit required in se- 
questration proceedings may be made by an agent 
of the party who seeks the remedy,?’ and an agent 
suing in his own name to sequester property belong- 
ing to his undisclosed principal may properly make 
the required affidavit.28 The affidavit should be ex- 
ecuted by all of the parties applying for the writ.?9 
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Authority of agent and proof thereof. Under a 
statutory provision requiring that the power to act 
in matters of litigation shall be express and special, 
the agency by which one is authorized to make an 
affidavit in sequestration proceedings must be spe- 
cial,*° and must so appear by affidavit, or other- 
wise.*! A general agent authorized by his principal 
to place his claims against a third person in the 
hands of an attorney and to take proceedings with 
or without writs as may be deemed proper, may make 
affidavits in the principal’s name in sequestration 
proceedings,?? and authority contained in a letter 
by a plaintiff to his agent in which he is instructed 
to proceed to move defendant from the possession of 
the property sought to be sequestered, and to take 
possession over his objection, is sufficiently special 
to authorize the agent in making an affidavit for 
sequestration.*® 


Stating apprehension. While it has been held that 
under a provision specifying that a plaintiff’s fear 
that defendant, or another person in possession, is 
about to remove the property sought to be seques- 
tered shall constitute ground for the writ,?* it is 
contemplated that such fear shall exist in the mind 
of the person applying for its issuance by the mak- 
ing of the affidavit,?®> so that an agent authorized to 
apply for the writ on that ground may make an af- 
fidavit stating that he himself fears that the prop- 
erty of his principal is about to be removed;?° it 
has also been held that an agent of a corporation 
may make an affidavit stating that the corporation 
fears the removal.*? 


Who may take. An affidavit for sequestration 


‘11. Schuster _v. Crawford, (Tex.| dissolved. Goodin v. Allen, 12 La. 29. See case infra this note. 
Civ. A.) 199 SW- 327. Ann. 448. [a] Affidavit by less than all.—An 
Verified pleading as substitute for 23. Hawley v. Tarbe, 14 La. 92. affidavit by four plaintiffs, when the 


affidavit in attachment see Attach- 
ment § 150. 


Fan nad v. Norrie 15 Tex. Civ) | ,c24 


that 


Thus, 


A. 140, 39 SW 608 (in a justice’s 
court). 
13. Smith v. Citizens’ Nat. Bank, 


(Tex. Civ. A.) 246 SW 407; and see 


infra text and note 19. 


“The affidavit . Pe oe 


[is] not juris- 


24. Hawley v. Tarbe, supra. 


where 
at the time the affidavit was 
made plaintiff was present in the city 
and not prevented by sickness or 
other physical cause from making the 
affidavit herself, it could not be exe- 
cuted is agent, 


suit_is by six, is insufficient. White 
2 v. Simonton, (Tex. Civ. A.) 67 SW 
it is admitted | 1073. ; 


30. Allen v. Champlin, 32 La. Ann. 
511; Wallace v. Byrne, 17 La. Ann. 8; 
Carter v. Lewis, 15 La. Ann. 574. 


31. Allen v. Champlin, 32 La. Ann. 
511; Wallace v. Byrne, 17 La. Ann. 8; 
Carter v. Lewis, 15 La. Ann. 574. 


Hawley v. Tarbe, 


dictional in character.” Smith v.|, 25. Stewart v. Clark, 11 La. Ann.| 39 ajien y. Champlin, 32 La. Ann. 
Citizens’ Nat. Bank, supra. 319. ile 
2 44. 48. [a] For example, where an absent . 
14. See supra §§ 5 Plaurine Veontarred AAT his eon Ge aes Carter v. Lewis, 15 La. Ann. 
15. Johnson v. Dowling, 1 Tex. A-| thority to take all necessary steps for : , 
Civ. Cas. § 1090. the collection of a debt, the agent 34. See supra § 26. 
16. Smith v. Citizens’ Nat. Bank, | may execute an affidavit for the writ. 35. Cahn v. Jaffray, 12 Tex. Civ. 


(Tex, Civ. A.) 246 SW 407. 


17. Endel v. Norris, 15 Tex. Civ. 
A. 140, 39 SW 608. 


18. Watts v. Overstreet, 78 Tex. 
571, 14 SW 704; Brunson v. Dawson 
State Bank, (Tex. Civ. A.) 175 SW 438. 


19. Endel v. Norris, 15 Tex. Civ. 
A. 140, 39 SW 608. 


20. Watts v. Overstreet, 78 Tex. 
571, 14 SW 704; Brunson v. Dawson 
State Bank, (Tex. Civ: A.) 175 SW 438. 


21. See statutory provisions. 
22. Hawley v. Tarbe, 14 La. 92. 
[a] Suit for wife’s paraphernal 


property.—Under a provision (Code 
Pr. 107) that actions for a wife’s 
paraphernal property must be brought 
by the wife, assisted by her husband, 
in an action in revendication o€ the 
paraphernal property of the wife 
where the affidavit to obtain the se- 
questration was made by the husband, 
alone, the sequestration was properly 


Stewart v. Clark; 11 Las Ann. 319. 


26. See statutory. provisions. 
27. Allen v. Champlin, 32 La. Ann. 
511; Stewart v. Clark, 11 La. Ann, 


319; De Arcy v. South Texas Music 
Co., (Tex. Civ. A.) 208 SW 381; Tyson 
v. First State Bank, etc., Co., (Tex. 
Civ. A.) 154 SW 1055; Cahn v. Jaf- 
fray, 12 Tex. Civ. A. 324, 34 SW 372. 
See also Brunson v. Dawson State 
Bank, (Tex. Civ (ADs 175) SW 438 
(where an agent of plaintiff bank was 
permitted to make the affidavit). 


Making affidavit as agent as not 
disqualifying one from becoming 
surety on replevy bond see infra § 
96. 


28. Hunter v. Adoue, 38 Tex. Civ. 
A, 542, 86 SW 622. 


[a] Reason for rule—The agent 
in such a case is regarded the same 
as if he were himself the principal. 
Hunter v. Adoue, 38 Tex. Civ. A. 542, 
86 SW 622. 


A. 324, 34 SW 372. 


26. Tyson v. First State Bank, etc., 
Co., (Tex. Civ. A.) 154 SW 1055; Cahn 
a5 Srey: 12 Tex. Civ. A. 324, 34 SW 
o . 


[a] Reason for rule.—‘It is cer- 
tainly not intended that an agent 
should swear what is in the mind of 
his principal who is a great distance 
away and perhaps ignorant of the 


facts. Cahn y. Jaffray, 12 °Tex: Civ. 
A; 324, 327, 34° Sw 372: 
37. Tyson v. First State Bank, etc., 


Co., (Tex. Civ. A.) 154 SW 1055, 1056. 


[a] Reasons for rule.—(1) A cor- 
poration can only act by and through 
its agents (Tyson y. First State Bank, 
etc., Co., (Tex. Civ. A.) 154 SW 1055), 
(2) and the affidavit being made by 
its cashier acting for plaintiff, it 
must be presumed that he had knowl- 
edge of the existence of the facts 
stated therein (Tyson v. First State 
Bank, etc., Co., supra). 


204 [57 C.J.] 


may be sworn to before a party’s attorney, as a no- 


tary public.®§ 


[§ 51] f. Form, Requisites, and Sufficiency®°— 
While it is sufficient to recite in 
the language of the statute the grounds upon which 
the sequestration is sought,?° the words of the stat- 
ute are not sacramental,*! it being sufficient,*? but 
essential,*® that the cause or ground for the writ 
should be stated in substantial conformity with the 
provisions under which the writ is sought. 
_davit for the writ must be definite and certain** and 
not duplicitous,#® and should be clear rather than 
doubtful,#® and a failure to make the affidavit com- 
ply with the plain words of the statute in this re- 
spect raises a presumption that the facts of the case 
do not authorize the issuance of the writ.*? 


Conformity with pleading in main suit. 


(1) In General. 


38. Power v. Crowell First State 
Bank, RCb ex Olver ek.) lO Sw 416 
(plaintiff’s attorney). 


Who may take affidavits generally 
see Affidavits §§ 9-29. 


39. Objection to, and cure of, omis- 
sions see infra § 60. 


40. Carter v. Lewis, 15 La. Ann. 


574. Wells v. St. Dizier, 9 La. Ann. 
119. 
[a] Thus an affidavit stating that 


“the affiant fears that the defendant 
Auguste St. Dizier will conceal, part 
with, or dispose of, the flat boat and 
lumber claimed in the within petition 
during the pendency of this suit,” be- 
ing in literal compliance with the ex- 
press provisions authorizing the writ 
is sufficient. Wells v. St. Dizier, 9 
La. Ann. 119. 


41. Gumbel v. Beer, 36 La. Ann. 
484; Wilson v. Churchman, 4 La. Ann. 


452; Dumonteil v. Dubroqua, 1 Rob. 
(bai dsi3,  Ségur v.eSorel,, 11 fa. 
439; Levy v. Goldberg, 1 La. A. (Or- 


leans) 311. 


42. Gumbel v. Beer, 36 La. Ann. 
484; Dumonteil v. Dubroqua, 1 Rob. 
(La.) 531; Segur v. Sorel, 11 La. 439; 
White v. Texas Motor Car, etc., Co., 
(Tex. Commn. A.) 228 SW 1388 [mod 
(Civ. A.) 203 SW 441]. 


{a] Illustrations.—(1) Plaintiffs’ 
oath that they “feared and verily be- 
lieved’ that notes sought to be se- 
questered would be illegally disposed 
of by defendant is sufficient under a 
provision authorizing the writ when 
a party fears the other will dispose 
of property. Dumonteil v. Dubroqua, 
1 Rob. (La.) 531. (2) Where the code 
language requires applicant for the 
writ to swear that he ‘“fears’’ the 
property in dispute will be removed, 
an affidavit stating that he “verily be- 
lieves’”’ that the property will be re- 
moved is sufficient. Segur v. Sorel, 
11 La. 439. (3) The words “will make 
use of its possession of said property 
to injure said property,” in plaintiff's 
affidavit for sequestration, were sub- 
stantial compliance with Rev. St. 
(1911) art 7094, providing that the 
writ may issue where plaintiff fears 
that defendant “will injure such prop- 
erty.’ White v. Texas Motorcar, etc., 
Co., (Tex. Civ. A.) 203 SW 441 [mod 
on other grounds (Commn. A.) 228 
SW 138]. (4) An applicant may not 
be required to state in the exact 
words of the statute that he fears de- 
fendant will remove, conceal, or part 
with, the property sought to be se+ 
questered “during the pendency of the 
suit.” Wilson vy. Churchman, 4 La. 
Ann, 452. 
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suit.4§ 


The affi- 


ute,.® 


The affi- | sidered. 
43. Wilson v. Churchman, 4 La. 
Ann. 452; Leavenworth v. Plunkett, 
4 Mae 4d 5 Ponsony, 5 


Debaillon v. 
Mart. N. S. (La.) 42. 


“The necessity of the conservative 
process should substantially appear.” 
Wilson v. Churchman, supra. 


[a] Thus, where an applicant re- 
lied upon the ground that he feared 
defendant would dispose of or remove 
the property sought to be sequest- 
ered during the pendency of a suit, a 
failure to state when the property 
would be disposed of renders the affi- 
davit insufficient. Wilson v. Church- 
man, 4 La, Ann. 452. 


[b] Reason for rule.—‘Otherwise 
the most futile pretexts and state- 
ments would enable the party to se- 
quester the property of defendant.” 
Leavenworth v. Plunkett, 7 La. 341. 


{c] Extent of removal.—(1) Where 
applicant is relying upon a provision 
which requires that he fear removal 
of the property sought to be sequest- 
ered out of the state, his affidavit 
must state that he fears removal “out 
of the state.’ Johnston v. Cammack, 
13 La. Ann. 594; Debaillon v. Pon- 
sony, 5 Mart. N.S: @lia.) 425 (2) An 
affidavit stating his fear of the prop- 
erty being removed from a designated 
parish (Debaillon v. Ponsony, 5 Mart. 
N.’ S. Cuay) 42), (8) or beyond the 
jurisdiction of the court of probates 
of said parish is insufficient (Debail- 
lon v. Ponsony, supra). (4) But when 
he relies upon a provision requiring 
merely that he fear the removal of 
the property from the jurisdiction of 
the court, an affidavit stating his fear 
of such removal is sufficient (Ander- 
son v. Stille, 12 La. Ann. 669; Segur 
v. Sorel, 11 La. 439), (5) although 
necessary (Blane v. Wallace, 26 La. 
Ann. 492; Watkinson v. Black, 14 La. 
851). (6) Under a provision specify- 
ing that fear that property sought to 
be sequestered will be removed from 
the county as sufficient ground for the 
writ, an affidavit stating that appli- 
cant fears removal of the property 
from the county is sufficient. Watts 
v. Overstreet, 78 Tex. 571, 14 SW 704. 


44. Wilson v. Churchman, 4 La. 
Ann. 452; Cooper v. Cook, (Tex. Civ. 
A.) 286 SW 3384. See also supra text 
and notes 40-43; case infra this note; 
and infra § 56. 

[a] The word “or does not ren- 
der uncertain or indefinite an affidavit 
stating plaintiff's fear that defendant 
will make use of his possession to 
convert to his own use the fruits ‘‘or” 
revenues produced by the property 
sought to be sequestered when the 
words “fruits and revenues” as used 


Showing right to attachment. 
an affidavit is sufficient to entitle the petitioner to a 
writ of attachment does not render the affidavit in- 
sufficient on a petition for a writ of sequestration.*? 


Affidavits for equitable writs. 
provisions may prescribe what affidavits for the equi- 
table writ of sequestration in the nature of an at- 
tachment must contain,®°® and it is preferable that 
the affidavit should follow the language of such stat- 


[§§ 50-51 


davit for the writ of sequestration should be in sub- 
stantial conformity with the petition in the main 


The mere fact that 


Express statutory 


Defects in a superfluous affidavit for a writ of 
sequestration are immaterial and will not be con- 


in the sequestration statute are syn- 
onymous. Hurlburt v. Gainor, 45 
Tex. Civ. A. 588, 103 SW 409. 


Certainty with which property 
sought to be sequestered must be de- 
serived see infra § 57. 


Definiteness with which value of 
property must be stated see infra § 


. 


45. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943; Lester v. 
Ricks; -(Tex. Civ.) AS) 140 “Siw. $3955 
Clark v. Elmendorf, (Tex. Civ. A.) 78 
SW 538. 


Bopha lg allegations see infra § 


46. Debaillon v. Ponsony, 5 Mart. 
N. 8S. (La.) 42. 


47. Debaillon v. Ponsony, 5 Mart. 
N. S. (la.) 42. 


[a] Reason for rule.—‘“The plain- 
tiff would not have left that to be 
inferred which might have been so 
easily expressed.”’ Debaillon v. Pon- 
sony, 5 Mart. N. S. (La.) 42, 46. 


48. See cases infra this note. 


[a] Variance.—(1) An affidavit for 
the writ of sequestration is entirely 
variant from the main petition when 
the petition is based upon a debt and 
seeks to foreclose a mortgage lien, 
while the affidavit seeks to recover 
specific property as though based up- 
on a right of possession without stat- 
ing any indebtedness and without 
reference to any suit for the fore- 
closure of a mortgage. Gandy v. 
Cornelius, (Tex. Civ. A.) 216 SW 467. 
(2) Where the petition in a suit to 
foreclose a purchase-money contract 
lien alleged a debt of two hundred 
sixteen dollars and fifty cents, to- 
gether with ten per cént thereof as 
attorney’s fees, a recitation in an affi- 
davit for a writ of sequestration that 
the debt was two hundred sixteen dol- 
lars and fifty cents was not a mate- 
rial variance. De Arcy v. South Tex- 
ag, rues Co.,- (Tex. Civ. A.) 208 SW 


Variance between affidavit and writ 
see infra § 4 

49. Gumbel v. 
484, 


Sequestration distinguished from 
attachment see supra § 8. 


Beer, 36 La. Ann. 


50. See statutory provisions. 
51. Dean v. Boyd, 86 Miss. 204, 38 
S 297. 
reg Gumbel v. Beer, 36 La. Ann. 
[a] Affidavit “to the best knowl- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ey 


§§ 52-55] 


[§ 52] (2) Specific Requisites—(a) Statement of 
Claim or Indebtedness. While it has been held that 
applicant for a writ of sequestration is not in the 
absence of express provision of the statute required 
to make an oath as to the amount due on the prin- 
cipal demand,°** it has also been held that while it 
is sufficient®* for applicant to swear that the debt 
claimed was due and owing, he must swear to the 
existence of the debt,®> and that he must state the 
specific amount due,®® and express provisions®* may 
require that he do so. But the affidavit need not 
include in the amount due attorney’s fees,°® nor 
state the different items of indebtedness claimed 
to be due when they are stated in the petition,®® nor 
does the fact that the affidavit states an amount less 
than the amount claimed in the petition justify the 
quashal of sequestration proceedings.°° 


[§ 53] (b) Statement as to Lien, Privilege, or 
Ownership. Since the writ of sequestration, as dis- 
tinguished from attachment,®! issues only in behalf 
of petitioners who assert title to the property sought 
to be taken into judicial custody, or a lien or priyi- 
lege upon it,°? the affidavit for the writ should defi- 
nitely®* state applicant’s interest.*# Thus if appli- 
cant claims as owner of the property, he should 
specify his ownership,®® or his len or privilege,°® 


SEQUESTRATION 


such as a laborer’s lien,*? when basing his right to 
the writ thereon, and while applicant may properly 
state that he is the owner of a part of the property 
sought to be sequestered, and that he has a lien on 
the remainder,®® a statement that he is the owner, 
and has a lien against all of the property vitiates 
the affidavit.°® However, where an applicant relies 
upon a provision allowing the writ to issue, when 
one suing for movable property fears that it will be 
removed out of the jurisdiction, pending suit, it is 
sufficient that his affidavit should state his interest 
in the property sought to be sequestered,’° such as 
a privilege.”+ 

[§ 54] (c) Statement of Grounds—aa. In Gener- 
al. Express provisions usually require that the af- 
fidavit shall state the cause or ground upon which 
applicant relies for the writ of sequestration.** Un- 
der such provisions and with the exception of those 
cases specified in particular provisions requiring 
more specific allegations, while it is generally suffi- 
cient that the affidavit state a sufficient cause for the 
writ of sequestration,’* the affidavit must state the 
grounds upon which applicant relies,’* and the cause 
set forth must be essentially a legal one.*® 


[§ 55] bb. Statement of Apprehension, Belief, 
and Basis Thereof. While an applicant for a writ 
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edge and belief of affiant,” setting out 
that the facts alleged in the supple- 
mental petition are true, need not be 
considered when superfluous. Gum- 
bel v. Beer, 36 La. Ann. 484, 487. 


a Blanchard v. Luce, 19 La, Ann. 


54 Vives v. Robertson, 52 La. Ann. 
115 26 S-756. 


55. Gumbel v. Beer, 36 La. Ann. 
484; Johnston v. Cammack, 13 La. 
Ann, 594. 


56. Johnston v. Cammack, 13 La. 
Ann. 594. And see Wilson v. Church- 
man, 4 La. Ann. 452 (holding insuffi- 
cient an allegation that plaintiff had 
sold defendant “about” nine hundred 
barrels of flour at five dollars and 
fifty cents a barrel). 


[a] Reason for rule.—Otherwise 
defendant is deprived of the oppor- 
tunity of releasing the sequestered 
property by paying such liquidated 
claim as may be against it. Johnston 
v. Cammack, 13 La. Ann, 594. 


57. See statutory provisions. 


58. Hawkins v. First. Nat. Bank, 
(Tex. Civ. A.) 175 SW 163. 


[a] Reason for rule.—‘‘Attorney’s 
fees are contingent in their nature 
and depend upon the judgment of the 
court for théir final ascertainment.” 
Hawkins v. Canyon First Nat. Bank, 
(Tex. Civ. A.) 175 SW 168. 


59. Brunson v. Daws 2 State Bank, 
(Tex, Civ, A.) 175 S 38. 


60. Hawkins v. eels First Nat. 
Bank, (Tex, Civ. A.) 175 SW 163. 


Dissolution and quashal of proceed- 
ings generally see infra §§ 159-172. 


61. See supra § 8 note 71 [a]. 

62. See supra §§ 18, 35. 

63. Cooper v. Cook, (Tex. Civ. A.) 
286 SW 334. 

64 Cooper v. Cook, supra. And 
see cases infra this section. 

65. Baer v. Kopfler, 19 La. Ann. 
194; Ranaldson v. Hamilton, 5 La. 


Ann. 203: Cooper v. Cook, (Tex. Cina 
A.) 286 SW 334. 


[a] Affidavits held insufficient.— 
Baer v. Kopfier, 19 La. Ann. 194; 
Hickman v. Flenniken, 12 La. Ann. 
268; Ranaldson v. Hamilton, 5 La. 
Ann. 208. 


Statement of ownership supplied by 
reference see infra § 60 note 54 [a]. 


66. Hewitt v. Williams, 47 La. 
Ann. 742, 17 S 269; Gumbel v. Beer, 
386 La. Ann. 484; Baer v. Kopfier, 19 
La. Ann. 194; Cooper v. Cook, (Tex. 
Civ. A.) 286 SW 334. But see Daugh- 
erty v. Vance, 30 La. Ann. 1246 (hold- 
ing that an applicant who relies on 
Code Pract. art 275 No. 8, authoriz- 
ing the writ when a party fears de- 
fendant will conceal, part .with, or 
dispose of, property, pending writ, 
need not assert a lien or privilege in 
the property). 


{a] Affidavit held sufficient.— 
Hewitt v. Williams, 47 La. Ann. 742, 
17 S 269. 


[b] Affidavit held insufficient.— 
Baer v. Kopfier, 19 La. Ann. 194; 
Cooper v. Cook, (Tex. Civ. A.) 286 SW 
334. 


67. 
68. 


Cooper v. Cook, supra. 
Cooper v. Cook, supra, 
69. Cooper v. Cook, supra. 


[a] Reason for rule.—“There is 
uncertainty as to the actual ground 
relied on. The applicant could not 
have a ‘lien’ in his favor on property 
of which he is sole ‘owner.’’’ Cooper 
v. Cooper, (Tex. Civ. A.) 286 SW 334. 


70. Anderson v. Stille, 12 La. Ann. 
669. 


71. Vives v. Robertson, 52 La. Ann. 
11, 26 S 756. 


{a] This sufficiency extends (1) to 
applicant’s averment and oath alone 
(Vives v. Robertson, 52 La. Ann, 11, 
26 S 756), (2) and not to the truth- 
fulness thereof (Vives v. Robertson, 
supra). 


72. See statutory provisions. 


73. Gumbel v. Beer, 36 La. Ann. 
484, 487; Anderson v. Stille, 12 La. 
Ann. 669; Leavenworth vy. Plunkett, 
7 La. 341, 343; Southern Surety Co. 
v. Adams, (Tex. Civ. A.) 278 SW 843. 


“There is no law which requires 
that the affidavit shall aver in a case 
like the present [based upon the re- 
moval or disposition of the property] 
this or that. The law demands that 
a cause, a sufficient cause be alleged.” 
Gumbel v. Beer, supra. 


“All that the law requires in an af- 
fidavit, on an application for a writ 
of sequestration is that it should set 
forth the causes for which the order 
is claimed.” Leavenworth v. Plunk- 
ett, supra. 


[a] An affidavit setting forth any 
one of the grounds (1) upon which 
the writ is authorized to issue is suf- 
ficient (Anderson v. Stille, 12 La. Ann. 
669; Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943), (2) where 
the ground on which the affidavit is 
sustained is not inconsistent with any 
other ground therein named (South- 
ern Surety Co. v. Adams, supra), (3) 
even though other grounds inconsist- 
ent with each other are also embraced 
in the affidavit (Southern Surety Co. 
v. Adams, supra). 


[b] If one of the grounds is prop- 
erly stated (1) the writ may issue 
thereon (Schuster v. Crawford, (Tex. 
Civ. A.) 199 SW. 327), (¢2) and the 
proper statement will not be vitiated 
by a defective conjunctively stated 
ground (Schuster v. Crawford, supra), 
(3) which may be treated as surplus- 
age (Schuster v, Crawford, supra). 


Conjunctive statement of grounds 
in affidavit generally see infra § 56. 


Issuance of writ on one of two con- 
sistent grounds stated in the affidavit 
see infra § 56. 


74 Pasley v. McConnell, 37 La. 
Ann, 552; Gumbel v. Beer, 36 La. 
Ann, 484; Blane v. Wallace, 26 La. 
Ann. 492; Copley v. Bonner, yal Wt he 
Ann. 578; Wilson v. Churchman, 4 


La. Ann, 452: Sellick v. Kelly, 11 Rob. 
(La.) 145; Leavenworth v. Plunkett, 
aves 341; Debaillon_v. Ponsony, 5 
Mart. N. S. (La.) 42; Cahn v. Jaffray, 
12 Tex, Civ. A. 324, 34 SW 372; Bul- 
Looe v. Traweek, (Tex. Civ. A.) 20 SW 
724 

75. 


nape Leavenworth v. Plunkett, 7 La. 


. 
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of sequestration, under a provision authorizing the 
writ to issue when applicant “has good ground” for 
his apprehension, must state in his affidavit at least 
that he has such “good ground,”?® especially where 
he does not state any particular ground,*? to enable 
the court to judge whether it is such a ground as is 
contemplated by the provision.‘* Under other pro- 
visions which do not specifically require that the 
basis of applicant’s fear or apprehension be set 
forth, it is sufficient that his affidavit should state 
that he has fear or apprehension of the thing speci- 
fied as a ground for the writ,’® or else he may state 
that he verily believes that the thing so specified 
is about to take place,°° and by judicial decision,*? 
as well as under an express provision that the power 
of defendant to conceal, part with, or dispose of, 
property shall be deemed sufficient to authorize ap- 
plicant’s fear thereof,*? he need not state that he 
has good reason for his apprehension that there will 
be such concealment or disposal,** at least not until 


76. Pasley v. McConnell, 37 La.[the jurisdiction of the court during 
Ann. 552; Leavenworth v. Plunkett,]} the pendency of said .suit.” 
(0 WE Bae v. Lewis, 15 La. Ann, 574. 

[a] Reason for ruie.—‘Otherwise [b] The purpose of a provision re- 


the most futile pretexts and _ state- 
ments would enable the party [appli- 
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quiring plaintiff to swear 
feared the defendant would make use 


[§ 55 


the affidavit is attacked.84 Under a statute requir- 
ing applicant for a writ of sequestration to swear 
that he fears that defendant or the person in pos- 
session will remove the property, pending the suit, 
applicant need not state in his affidavit that he 
fears that the person who is in actual possession 
of the property will remove it,8® it being sufficient 
to state that either defendant, 6 or that the person 
in actual possession,®* would do so without reference 
to the actual possession of the property.8& And un- 
der a provision requiring the affidavit to state that 
applicant fears defendant will injure the property 
sought to be sequestered, a statement that applicant 
fears that defendant will make use of its possession 
to injure the property is sufficient.8° Where appli- 
cant relies upon a provision allowing the writ to 
issue where one suing for movable property fears 
that it will be removed out of the jurisdiction, pend- 
ing the suit, it is sufficient that his affidavit should 
state his interest in the property sought to be se- 


729; Lowden v. Robertson, 40 La. 
Ann. 825, 5 S 405, 406; Werlein v. 
Lofas, 10 La. A. (Orleans) 280. 


“The plaintiff is not required to 
Swear that he has good reason to 
fear, but simply that he fears.” Low- 


Carter 


“that he 


cant] to sequester the property of 
defendant.” Leavenworth v. Plunk- 
ett; 7 laa. 341. 


[b] Affidavits held insufficient.— 
(1) An affidavit stating that the writ 
is necessary to maintain the property 
in dispute, pending litigation, so that 
revenues may be promptly collected 
is not a compliance with a provision 
requiring good ground for the writ. 
Pasley v. McConnell, 37 La. Ann. 552. 
(2) Applicant’s affidavit that ‘the has 
reasonable ground to apprehend that 
defendant will make use of his pos- 
session to dilapidate and waste the 
fruit and revenues produced by the 
property and convert them to his 
own use” is not equivalent to a state- 
ment that he has good ground. Leay- 
enworth v. Plunkett, 7 La. 341. 


77. Leavenworth v. Plunkett, su- 
pra. 

{a] Affidavit held sufficient.—An 
affidavit stating that defendant will 
make use of their possession of dis- 
puted land to convert the fruits, corn, 
and cotton produced thereon to their 


own use. Carter v. Lewis, 15 La. Ann. 
574, 

78. Leavenworth v. Plunkett, 7 La. 
341, 

79. American Furniture Co. v. 
Grant-Jung Furniture Co., 50 La. Ann, 


931, 24 S 182; Hewitt v. Williams, 47 
La. Ann. 742, 17 S 269; Lowden v. 
Robertson, 40 La. Ann. 825, 5 S 405; 
Gumbel vy. Beer, 36 La. Ann. ‘34 (dic- 
tum); Carter v. Lewis, 15 La, Ann. 
574; Mabry v. Talley, 15' La. Ann. 


562; Wells v. St. Dizier, 9 La. Ann. 
119; Dumonteil vy. Dubroqua, 1 Rob. 
(la.) 581; Segur v. Sorel, 11 La. 439; 


Barnett Furniture Co. v. Martel, 3 La. 
A, 234. See also Cahn v. Jaffray, 12 
Tex. Civ. A. 324, 34 SW 3872 (where 
the writ issued when applicant’s 
agent stated “he feared” removal of 
property). 


“The law does not require the 
plaintiff to detail the facts on which 
his fear is based.’ Hewitt v. Wil- 
liams, 47 La. Ann. 742, 748, 17 S 269. 


[a] Affidavit held sufficient.—A 
statement that applicants “have rea- 
son to fear and do fear that John H, 
Lewis will send said slaves out of 


of his possession to injure the prop- 
erty [sought to be sequestered] or 
waste or convert to his own use the 
profits or revenue produced by the 
same” is to give to plaintiff a proc- 
ess to protect him against the appre- 
hended injury until he can establish 
his right. Bullock v. Traweek, (Tex. 
Civ. A.) 20 SW 724, 


80. Segur v. Sorel, 11 La. 439. 


[a] Reason for rule.—An oath that 
petitioner ‘‘verily believes” that de- 
fendant will remove the goods out 
of the jurisdiction is stronger than 
swearing to his fear or apprehension 
of some removal, and necessarily im- 
plies that the party apprehends it. 
Segur vy. Sorel, 11 La. 439. 


81. Lowden v. Robertson, 40 La. 
Ann. 825, 5 S 405. 


82. See statutory provisions. 


[a] Historical—(1) “In order to 
put the question [as to a mere state- 
ment of fear being sufficient] beyond 
the vacillating judgments of courts, 
the Legislature in 1912 passed Act 


190 of 1912 which is an indorsement | 


of the Lowden case, 40 La, Ann, 825, 
5 S 405.” Barnett Furniture Co. v. 


Martel, 3 La. A. 234, 236. (2) “This 


act was prepared and recommended | : 
‘applicant to state that he feared Ude- 


to the General Assembly for adoption 
by the Louisiana Bar Association and 
was intended to restore the jurispru- 
dence established in Lowden vy. Rob- 
ertson, 40 La. Ann. 825, 5 S 405.” 
Werlein v, Lofas, 10 La. A. (Orleans) 
280, 281. 


[b] Constitutionality.—(1) The 


Act 190 of 1912, providing that the | 


power of defendant to dispose of, con- 
ceal, or part with, property shall con- 
stitute justification for an affidavit 
for a writ of sequestration sought on 
that ground is not unconstitutional, 
since the act is purely a legislative, 
and not a judicial function (Werlein 
v. Lofas, 10 La, A. (Orleans) 280), 
(2) and the act does not purpose to 
amend in terms any Iaw, but merely 
repeals by implication any other law 
to the contrary (Werlein v. Lofas, 
supra). 


83. Gueydan v. TF. P. Ranch Co., 
156 La. 397, 100 S 541; Bomer-Fergu-_ 


I'v. Robertson, 52 La, 


! (Watts v. 


den v. Robertson, supra. 
[a] Prior to the act of 1912 (1) 


| decisions, as to whether a mere state- 


ment of fear being sufficient, were 
confused (Barnett Furniture Co. v. 
Martel, 3 La. A. 234), (2) it being held 
that a mere statement of applicant’s 
fear, without reasons therefor, was 


| sufficient (Lowden v. Robertson, 40 


La. Ann. $25, 5 S 405; Dumonteil v. 
Dubroqua, I Rob. (La.) 531), €) 


| While other eases held that some- 


thing more than a statement of appli- 
cant’s fear might be required (Young 
v. Guess, 115 La. 230, 38 S 975; Vives 
Amn. it, 26 S 
756; American Furniture Co. v. 
Grant-Jung Furniture Co., 50 La. Ann, 
931, 24 S 182; Lawyers’ Co-op. Pub. 
Co. v. Garland, 6 La. A. (Orleans) 
231), (4) particularly where the truth 
of the statement was put in issue 
(Vives v. Robertson, supra; Ameri- 
can Furniture Co. v. Grant-Jung Fur- 
niture Co., supra}. 


84 See infra § 59. 


85. Richardson v. Cantrell, 
Civ. A.) 201 SW 702. 


86. Richardson v. Cantrell, supra. 
[a] Thus (1) it was proper for 


(Tex. 


fendant would remove the property 
Overstreet, T8 Tex. 571, 14 
SW 704; Richardson v. Cantrell, (Tex. 
Civ. A.) 201 SW 702), (2) even though 
the affidavit recited that the property 
sought to be sequestered was in the 


}actual possession of a specified third 


person (Richardson v. Cantrell, su- 
pra). 
87. Richardson v. Cantrell, swpra. 


88. Richardson v. Cantrell, supra. 
[a] Reason for rule-—“That ei- 


‘ther [defendant or person im posses- 


sion] would do so is sufficient, with- 
out reference to the actual posses- 
sion of the property, since obviously 
the defendant or the person in pos- 
session for him might remove the 
property.” Richardson v. Cantrell, 
| (Tex, Civ. A.) 201% SW 702, 703. 


89. 


ie White v. Texas Motor Car, ete., 
oO., 


(Tex. Commn. A.) 228 SW 188 


son Co. v. Shapiro, 148 La. 736, 87 S' [mod (Civ. A.) 203 SW 441]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 55-56] 


questered,®° and that he fears defendant will remove 
the property during the pendeney of the suit,®4 
without stating also that he fears defendant will 


conceal, part with, or dispose of, 


By specific provision the applicant for sequestration 
may be required to state the specific facts upon which 
Thus under provyi- 


his apprehension is founded.?? 
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the property.°? 


issuance.} 


sions which require that applicant shall make an oath 


of the facts which induce his apprehension, the facts 
and circumstances which induce him to petition for 
the writ,°* rather than the apprehension resulting 
from those facts,°® must be explicitly set forth either 
directly in his affidavit,®*® or by reference to the al- 
This is particularly re- 
quired when the rights of third persons are in- 
Therefore it is not enough that one havy- 


legations of his petition.®7 
volved.°§ 


90. See supra § 53. 


ye Anderson vy. Stille, 12 La. Ann. 
92. Anderson v. Stille, supra. 
[a] Beason for rule.—An affidavit 


stating any one of the grounds for 
the writ provided by statute is suffi- 
cient. Anderson v. Stille, 12 La. Ann. 
669. See also supra § 54. 


93. See statutory provisions. 


94. Gumbel v. Beer, 36 La. Ann. 
484; Bres v. Booth, 1 La. Ann. 307; 
Sellick v. Kelly, 11 Rob. (La.) 145; 
Clark v. Glover, 14 La. 266; Walsh 
v. Wells, 7 La. 337; Erwin v. Jones, 
5 La. 344; Sullivan v. Koy, 5 La. A. 
(Orleans) 37. 


“The circumstances which prompt 
the creditor to apply for the writ 
- . « must be explicitly set forth in 
the affidavit.” Sellick v. Kelly, 11 
Rob. (La.) 145. 


[a] Reason for rule.—‘To say that 
a creditor, on simply swearing to the 
existence of his privilege on the prop- 
erty, without any cause, would be en- 
titled to deprive his adversary of the 
use and possession of his property, 
and that, in all cases of alleged privi- 
lege, the oath of the party who seeks 
to enforce it, establishing that the 
right exists, without any other cause 
shown, would be sufficient to take the 
property from its legal owner at the 
very inception of the suit, would be 
too monstrous and preposterous a 
‘doctrine to be for a moment counte- 
nanced by us, or by any other tribu- 


nal.” Sellick v. Kelly, 11 Rob. (La.) 
145) Lois 
[b] Affidavit held insufficient.—An 


affidavit merely stating applicant’s 
apprehension that certain funds 
sought to be sequestered will be sent 
out of the jurisdiction, without set- 
ting out a single fact inducing such 
apprehension. Sullivan v. Koy, 5 La. 
A. (Orleans) 37. 


95. Clark v. Glover, 14 La. 266. 


96. Bres v. Booth, 1 La. Ann. 307. 

97. Bres v. Booth, supra. 

98. Clark v. Glover, 14 La. 266, 
267. 

[a] Thus, where, on an applica- 


tion for the sequestration of a mort- 
gaged slave, applicant in a supple- 
mental petition alleges a fear that an- 
other mortgaged slave in the posses- 
sion of a third person will be re- 
moved, an affidavit stating merely ap- 
plicant’s apprehension of removal is 
insufficient. Clark v. Glover, 14 La. 
266. 


99. 36 La. Ann. | 


Gumbel v. Beer, 


Di Row Clan 
344. 


Sellick v. Kelly, 


484; 
Erwin v. Jones, 5 La, 


145; 


[a] For example (1) an affidavit! junctively stated. 


tions. 


stating that the owner of a steamboat 
sought to be sequestered was justly 
indebted to applicants for the writ in 
a specified sum, for supplies fur- 
nished, and by which applicants had 
a privilege on the boat. Sellick v. 
Kelly, 11 Rob. (La.) 145. (2) A mere 
statement that applicant, a mortgagor 
of slaves, sought to be sequestered, 
has a lien upon them is insufficient. 
Erwin v. Jones, 5 La. 344. 


Insufficiency of privilege as a 
StS nase of sequestration see supra § 


1. 
108; 


Patterson v. Hall, 1 La. Ann. 
Neilson v. Pool, 17 La. 209. 


[a] Thus (1) an affidavit stating 
“that he [applicant] feared that the 
defendants would remove the slaves 
[sought to be sequestered] out of the 
State, before he could have the benefit 
of his mortgage, and that the con- 
duct of the said parties, and the ob- 
taining said injunction, and the short 
period the parties respectively have 
resided in the state, induced his ap- 
prehension” is sufficient to authorize 
the writ. Patterson v. Hall, 1 La. 
Ann. 108, 110. (2) An allegation in 
the petition that defendant is taking 
off his crop, accompanied by an affi- 
davit declaring all the facts in the 
petition to be true and that defendant 
is reputed insolvent and unable to pay 
his debts, is sufficient to support the 
sequestration of his crop. Neilson v. 
Pool, 17 a. .209: 


2. Murphy v. Moseley, (Tex. Civ. 
A.) 11 SW. (2d) 284; Schuster v. 
Crawford, (Tex. Civ. A.) 199 SW 327; 
Dunean v. Jouett, (Tex. Civ. A.) 111 
SW 981. 


[a] Thus (1) an affidavit for a 
writ of sequestration in an action for 
possession of land, which avers that 
plaintiff fears that defendant “will 
waste and convert to his own use the 
fruits produced by the same during 
the pendency of this suit,” states dis- 
tinct grounds, which are not incon- 
sistent, and is sufficient. Duncan v. 
Jouett, (Tex. Civ. A.) 111 SW 981. 
(2) An allegation in a verified peti- 
tion that applicant was ejected by 
force from the property sought to be 
sequestered and a statement in a 
separate affidavit that applicant 
feared “that defendants would make 
use of their possession to injure such 
property or waste or convert to their 
own use the fruits or revenue pro- 
duced by the same” are consistent and 
may be joined conjunctively. Schus- 
ter v. Crawford, (Tex. Civ. A.) 199 SW 
327. (©) Applicant’s fear that “the 
defendants will make use of their pos- 
session of such property to injure 
same and will convert to their own 
use the fruits and revenue produced 
by the same” states separate and 
consistent grounds which may be con- 
Murphy v. Mose- 


of the county.” 
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ing a lien or privilege on property sought to be se- 
questered should merely swear to the existence of 
such privilege or lien.®® 
such provisions, an affidavit which states fully the 
facts and circumstances which induce applicant to 
petition for the writ is sufficient to authorize its 


On the other hand, under 


[§ 56] cc. Conjunctive and Alternative Allega- 
If there exist, for the issuance of the writ of 
sequestration, two distinct grounds which are not 
inconsistent, they may be conjunctively stated in the 
affidavit for the writ.’ 
that separate grounds for the writ cannot be stated 
in the alternative,? but it has also been held that 
they may be so stated.* 


It has been held, however, 


ley, (Tex. Civ. A.) 11 SW (2d) 234. 


Properly stated ground not vitiated 
by one improperly stated in conjunc- 
tive see supra § 54 note 73 [b]. 


3. Wheeler v. Wheeler, 65 Tex. 
573; Williams v. Givins, (Tex. Civ. 
A.) 11 SW (2d) 224; Southern Sure- 
ty Co. v. Adams; Clex.-Civ. FAs 
SW 943; Schuster v. Crawford, (Tex. 
Civ. A.) 199 SW 327; Lester v. Ricks, 
(Tex. Civ. A.) 140 SW 395; Duncan 
v. Jouett, (Tex. Civ. A.) 111 SW 981; 


Clark v. Elmendorf, (Tex. Civ. A.) 
78 SW 538. 
[a] Mllustrations of alternative 


statements are that applicant fears: 
(1) “That defendants will make use 
of their possession to injure such 
property or waste and convert to their 
own use the fruits and revenues pro- 
duced by same.” Schuster v. Craw- 
ford, (Tex. Civ. A.) 199 SW 327. (2) 
Defendant in possession will ‘injure, 
ill-treat, waste, or destroy such prop- 
erty or remove same.’ Williams v. 
Givins, (Tex. Civ. A.) 11 SW (2d) 
224. (3) Defendant will ‘injure, ill- 
treat, waste, or destroy” the property. 
Lester v. Ricks, (Tex. Civ. A.) 140 
SW 395. (4) Defendant will ‘injure, 
waste, or destroy said property... 
or remove the same out of the limits 
Wheeler v. Wheeler, 
65 Tex. 573. (5) Defendants will in- 
jure, illtreat, waste, destroy, and re- 
move the property sought to be se- 
questered. Southern Surety Co. v. 
Adams, (Tex. Civ. A.) 278 SW 943. 


{b] Reason for rule.—“‘The same 
rigid rules applied to attachments 
(requiring that in the affidavit for the 
writ separate grounds shall not be 
stated in the alternative] apply with 
equal force to writs of sequestration.” 
Clark v. Elmendorf, (Tex. Civ. A.) 78 
SW 5388, 541 [quot Southern Surety 
Co. v. Adams, (Tex. Civ. A.) 278 SW 
948, 944]. 


Statement of grounds alternatively 
as invalidating affidavit for attach- 
ment see Attachment § 209, 


4 Kuhn v. Embry, 35 La. Ann. 
488; Mabry v. Tally, 15 La. Ann. 562; 
Wells v. St. Dizier, 9 La. Ann: .i119: 
Levy v. Goldberg, 1 La. A. (Orleans) 
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fa] Thus an applicant’s affidavit 
stating that (1) defendant will con- 
ceal, part with, or dispose of, desig- 
nated property, during the pendency 
of a suit, is sufficient (Mabry v. Tally, 
15 La. Ann, 562; Wells v. St. Dizier, 
9 La. Ann. 119), (2) nor will the addi- 
tion of another alternative stating 
“that defendant will send the prop- 
erty claimed out of the jurisdiction 
of the court, pending the suit’ ren- 
der the affidavit invalid, since the ad- 
dition of an alternative does not vary 
the principle (Mabry v. Tally, supra). 


[b] Reason for rule.—‘It is im- 
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[§ 57] (d) Description, Location, and Value of 
Property. Where the statute so provides the affi- 
davit of an applicant for the writ of sequestration 
should describe the property sought to be sequestered 
with such certainty that it may be identified and 


distinguished from property of a 


substantial compliance with such provision is suffi- 
Under such a provision it is sufficient that 
certain species of property, such as logs’ and live- 
stock, be described by reference to a specified 
brand,® and whether the brand specified corresponds 
to that found on the property is to be determined 


cient.® 


by the jury in the main action.?° 


Location. Designation of the county in which the 


possible for him [applicant] to make 
oath as to what his debtor [defend- 
ant] positively intends to do... 
Such intention may at any moment 
be changed and carried out in a dif- 
ferent way, as interest may suggest.” 
Kuhn v. Embry, 35 La. Ann. 488, 489. 


[ce] Prior to the decision of Wells 
v. St. Dizier, 9 La. Ann. 119, an affi- 
davit stating the grounds for the writ 
in the alternative was bad. Johnston 
v. Cammack, 13 La. Ann. 594; Hick- 
man v. Flenniken, 12 La. Ann. 268; 
Ranaldson v. Hamilton, 5 La. Ann, 
eae Mabry v. Tally, 15 La. Ann. 


5. Mills v. Hackett, 65 Tex. 580; 
Duke v. City Nat. Bank, (Tex. Civ. A.) 
16 SW (2d) 557; Banner Oil, etc., Co. 
v. Gordon, (Tex. Civ. A.) 235 SW 945; 
Gravity Canal Co. v. Sisk, 43 Tex. Civ. 
A. 194, 95 SW 724; Clopton v. Good- 
bar, (Tex. Civ. A.) 55 SW 972; Bemis 
v. Wells, 10 Tex. Civ. A. 626, 31 SW 
827: Huckins v. Kapf, (Tex. Civ. A.) 
14 SW 1016. 


{a] Affidavits held 
(1) Generally. Bemis v. Wells, 10 
Mex Civ. “Ars 626. (3h (SW) Sank ¢2) 
Where the affidavit asks for the se- 
questration of an undivided one fifth 
of a crop of rice, it is defective for 
failure to identify, since the officer 
had no authority to partition the 
property. Gravity Canal Co. v. Sisk, 
(Tex. Civ. A.) 95 SW 724. (38) An affi- 
davit for sequestra#ion which de- 
scribed the property as five acres of 
land in the southeast corner of a des- 
ignated block, together with all per- 
sonal property situated thereon, did 
not describe the property with such 
certainty that it might be identified 
as required by Rev. St. art 7095. 
Banner Oil, etce., Co. v. Gordon, (Tex, 
Civ. A.) 285 SW 945. 


Defects of description cured by 
reference see infra § 60. 


6. See cases infra this note; 
infra text and notes 7, 8 


{a] Affidavits held sufficient.—(1) 
Generally. Murphy v. Moseley, (Tex. 
Civ. A.) 11 SW (2d) 234; Duncan v. 
Jouett,, (Lex. Civ. A.) 111, SW 981; 
Clopton v. Goodbar, (Tex. Civ. A.) 55 
Sw 972; Peters v. Anheuser-Busch 
Brewing Assoc., (Tex. Civ. A.) 55 SW 
516. (2) Description of property to 
be seized as a Specified quantity of 
hay, situated on a designated block 
and in a designated town. Duke v. 
City Nat. Bank, (Tex. Civ. A.) 16 SW 
(2d) 557. (8) Description of property 
by figures indicating time of recep- 
tion and prices after each item. Wol- 
forth v. A. J. Deer Co., Inc., (Tex. Civ. 
A.) 293 SW 590. (4) In suit to fore- 
close purchase money contract lien 
upon a piano, together with stool and 
searf, an affidavit for sequestration 
sufficiently described the property as 
a piano. De Arcy v. South Texas 
Music Co., (Tex. Civ. A.) 208 SW 381.’ 


insufficient.— 
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[§ 57 


property sought to be sequestered is situated may 


direct provisions of the statute’? 


which must be complied with.*? 


Express provisions of the statutes>® re- 
quiring that the value of each article sought to be 
sequestered shall be specified in the affidavit for the 
writ must be complied with,14 and the omission of 
such statement constitutes a fatal defect.1> _ 
requirement is not intended merely as descriptive 
of the property sought to be sequestered,?® but it 
is an essential requisite!7—!* that the value of each 
article of personal property sought to be seques- 


Such a 


tered?® shall be stated definitely?° and positively.** 


7. Boykin v. Rosenfield, 69 Tex. 
115," 98S Wi 3182 


fa] Thus a description of logs as 
being marked cross within a circle on 
the end of each log averaging from 
fourteen to thirty feet in length and 
from one foot to thirty inches in 
diameter is sufficient. Boykin v. Ros- 
enfield, 69 Tex. 115, 9 SW 318. 


8. Boykin v. Rosenfield, supra 
(dictum) ; Halbert v. San Saba 
Springs Land, etc., Assoc., (Tex. Civ. 
A.) 34 SW 636. 


[a] Thus a description of sheep as 
branded with various figures illus- 
trated in the affidavit is sufficient. 
Halbert v. San Saba Springs Land, 
etc., Assoc., (Tex. Civ. A.) 34 SW 636. 


9. Boykin v. Rosenfield, 69 Tex. 
115, 9 SW 318; Halbert v. San Saba 
Springs Land, etc., Assoc., (Tex. Civ. 
A.) 34 SW 626. z 


[a] Reasons for rule—(1) ‘It 
would be very difficult more accurate- 


‘ly to describe such property. ... The 


law does not require the impractica- 
ble.’ Boykin v. Rosenfield, 69 Tex. 
115, 117, 9 SW 318. (2) “It would be 
impracticable to require that each 
sheep be described by age, height, 
color, and other peculiarities.” Hal- 
bert v. San Saba Springs Land, etc., 
Assoc., (Tex. Civ. A.) 34 SW 636, 637. 


10. See infra § 185. 
11. See statutory provisions. 
12. McSpadden vy. La Force, (Tex. 


Civ. A.) 39 SW 163; Huckins v. Kapf, 
(Tex. Civ. A.) 14 SW 1016. 


{a] Affidavit held sufficient.—An 
affidavit stating ‘‘that your petitioner 
fears that the said defendant will 
waste said property and remove the 
same out of the limitations of the 
county of Dallas during the pendency 
of this suit,’ followed by a prayer 
for the writ to issue to the sheriff or 
any constable of Dallas county is a 
sufficient compliance with the statute 
requiring’ the affidavit to state the 
county in which the property sought 
to be sequestered is located. Wol- 
forth v. A. J. Deer Co., Inc., (Tex. Civ. 
A.) 293 SW 590; 592. 


[b] Affidavit held insufficient.— 
McSpadden y. La Force, (Tex. Civ. A.) 
39 SW 1638; Huckins v. Kapf, (Tex. 
Civ. A.) 14 SW 1016. See also Wil- 
liams v. Givins, (Tex. Civ. A.) 11 SW 
(2d) 224 (affidavit held probably de- 
fective on the ground that the county 
was not designated). 


13. See statutory provisions. 


14. Williams vy. Givins, supra; 
Gandy v. Cornelius, (Tex. Civ. A.) 216 
SW 467; Butts v. Lucia, (Tex. Civ: 
A.) 153 SW 686; Cleghon v. Boxley, 
58 Tex. Civ. A. 161, 123 SW 438; Mc- 
Spadden v. La Force, (Tex. Civ. A.) 
39 SW 163; Morgan v. Turner, 4 Tex. 
Civ. A. 192, 23 SW 284; Huckins v. 


Hence, while the value of the property sought to 


Kapf, (Tex. Civ. A.) 14 SW 1016. 


[a] Affidavits held sufficiently to 
state value.—-(1) Generally. Peters 
v. Anheuser-Busch Brewing Assoc., 
(Tex, Civ. A.) 55 SW 516. (2) An af- 
fidavit. stating that the property 
sought to be sequestered consisted of 
“877 ewe sheep, of the value of two 
‘dollars and fifty cents per head; 735 
lambs, of the value of one dollar and 
fifty cents per head; one ram sheep, 
of the value of ten dollars; and three 
of the value of five 
sufficiently stated the 
value of the property. Halbert v. 
San Saba Springs Land, etc., Co., 
(Tex. Civ. A.) 34 SW 636, 637. 


Angora goats, 
dollars each,” 


{b] Affidavits held not sufficiently 
to state value.—Huckins v. Kapf, 
(Tex. Civ. A.) 14 SW 1016; Williams 


v. Givins, (Tex. Civ. A.) 11 SW (2d) 
224; Gandy v. Cornelius, (Tex. Civ. 
A.) 216 SW 467; Butts v. Lucia, (Tex. 
Civ. A.) 153 SW 686; Cleghon v. Box- 
ley, 58 Tex. Civ. A. 161, 123 SW 438; 
McSpadden v. La Force, (Tex. Civ. 
A.) 39 SW 168; Morgan v. Turner, 4 
Tex. Civ. A. 192, 23°SW 284. 


15. Williams v. Givins, (Tex. Civ. 
A.) 11 SW (2d) 224; Gandy v. Cor- 
nelius, (Tex. Civ.,A.) 216 SW 467; 
Butts v. Lucia, (Tex. Civ. A.) 153 SW 
686; Cleghon v. Boxley, 58 Tex. Civ. 
A. 161, 123 SW 438; Morgan v. Turner, 
4 Tex, Civ. A. 192, 23.SW 284. 


16. Morgan v. Turner, 4 Tex. Civ. 
A. 192, 283 SW 284. 


[a] Reason for rule—‘If it 
should be so construed [that the re- 
quirement that the value of each ar- 
ticle be stated is merely descriptive], 
then an affidavit which describes the 
property with such certainty that it 
may be identified and distinguished 
from property,of a like kind, which 
is also a statutory requisite, would 
be sufficient without stating the val- 
ue.’ Morgan v. Turner, 4 Tex, Civ. 
A 192,195, 23, SW 284. 


17-18. Butts v. Lucia, (Tex. Civ. 
A.) 1538 SW 686; Morgan v. Turner, 
4 Tex, Civ. A. 192, 283 SW 284. 

19. See infra text and note 27. 

20. Morgan v. Turner, 4 Tex. Civ. 
A. 192, 23 SW 284. 

[a] Reason for rule.—The amount 


of the sequestration bond must be 
double the sum named in the affi- 


davit. Morgan v. Turner, 4 Tex. Civ. 
x 192, 23 SW 284. See also infra § 
[b] Defendant’s remedy.—(1) “If 


the affidavit should underestimate the 
value [of the property] and the bond 
should be too small, the remedy of de- 
fendants would be by plea.’ Watts 
xy. Overstreet, 78 Tex. 571, 578, 14 
SW 704. (2) “Hstoppel does not ap- 
ply.” Watts v. Overstreet, supra. 


21. Morgan v. Turner, 4 Tex. Civ. 
A. 192, 23 SW 284. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 57-59] 


be sequestered is sufficiently stated where from the 
statements made the value can be readily ascertained 
by necessary inference?” or by simple caleulation,?® 
a statement that the value of the property is of 
“about” a certain sum is insufficient.2* The affidavit 
for a writ to sequester land need not state the value 
of each acre thereof,?® it being sufficient in such 
eases that the value of the whole number of acres 
be stated?® since it is only when personal property 
is sought to be sequestered that the value of each 
item must be stated.?7 


[§ 58] (e) Miscellaneous Requisites. In the ab- 
sence of a statutory requirement, the affidavit need 
not show who defendants are?® or that they are in 
possession of the property sought to be sequestered,?°® 
particularly where a pleading in the main suit shows 
those facts.°° So, likewise in the absence of a stat- 
utory requirement, the affidavit for the writ need 
not state that the writ is not sued out to injure de- 
fendants,*+ or state that the ground set forth there- 
in is within the knowledge of affiant just, true, and 
correct ;** but an affidavit stating that the allega- 
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tions set forth in the petition for the writ are true 
except as to information derived from others which 
affiant believes to be true is sufficient.?* 


An affidavit given for the equitable writ of se- 
questration as a conservatory process may be de- 
fective for not stating positively the existence of 
facts on which the application is founded,** or, if 
based on matters of belief, the affidavit may be de- 
fective for not stating the grounds for applicant’s 
belief.°° 


[§ 59] g. Operation and Effect. In those cases 
where the application for the writ is made by peti- 
tion®® the affidavits required in the application for 
sequestration verify the facts charged in the peti- 
tion for the writ®’ and are by legal presumption*® 
prima facie evidence that the facts stated therein 
as a ground for the writ are true.*® While the 
presumption thus involved is not conelusive,*? and 
may generally in a proper case be rebutted by evi- 
dence,*+ the presumption is sufficient to maintain 
the writ*? until attacked,4® and the contrary is 
shown by sufficient proof.44 Where application may 


39. La. 


22. Wolforth v. A. J. Deer Co., Inc., 
(Tex. Civ. A.) 293 SW 590; McMillan 
Rate 18 Tex. Civ. A. 227, 44 SW 


{a] Thus (1) the value of the 
property is sufficiently stated where 
a debt due is the only amount men- 
tioned in fhe affidavit and the value of 
the property is alleged to be the 
amount “above set forth.” McMillan 
v. Moon, 18 Tex. Civ. A. 227, 44 SW 
414. (2) The value of property is 
sufficiently stated where the descrip- 
tion is in tabulated form and under 
the word ‘price’ there follows in 
figures opposite each piece of prop- 
erty indicating dollars and cents 
which could have had reference only 
to the value of each piece of property 
that such figures respectively fol- 
lowed. Wolforth v. A. J. Deer Co., 
Inc., (Tex. Civ. A.) 293 SW 590. 


[b] Reason for rule.—The state- 
ment of value is sufficiently definite 
and in compliance with the statute 
where there is but one sum of money 
set forth and reference thereto could 
apply to no other, since that is certain 
which can be made certain. McMil- 
lan v. Moon, 18 Tex. Civ. A. 227, 44 
Sw 414. 


Allegations of value in petition in- 
corporated by reference into affidavit 
see infra § 60. 


23. Joseph W. Moon Buggy Co. v. 
Moore-Hustead Co., (Tex. Civ. A.) 196 
SW 328. pie 


{a] Thus, where the aggregate 
value of twenty-three buggies sought 
to be sequestered was placed at a 
specified amount, and all were listed 
and described by catalogue and fac- 
tory numbers, ten being valued sepa- 
rately, the other thirteen by groups 
of twos and threes and each group 
valued separately and the value of 
each group to be ascertained by sim- 
ple calculation, the valuation is sub- 
stantially in compliance with the 
statute. Joseph W. Moon Buggy Co. 
v. Moore-Hustead Co., (Tex. Civ. A.) 
196 SW 328. 


24. Morgan v. Turner, 4 Tex. Civ. 
A. 192, 23 SW 284. 

25. Caruthers v. Hadley, (Tex. Civ. 
A.) 115 SW 80. 

26. Caruthers v. Hadley, supra. 

“It is sufficient, in such case, if the 


affidavit states the value of the 
whole number of acres.” Caruthers 


v. Hadley, supra. 
27. Caruthers v. Hadley, supra. 


28. Watts v. Overstreet, 78 Tex. 
571, 14 SW 704; Whitaker v. Sanders, 
(Tex. Civ. A.) 52 SW 688. 


29. Watts v. Overstreet, 78 Tex. 
571, 14 SW 704; Whitaker v. Sanders, 
(Tex. Civ. A.) 52 SW 6388. 


30. Watts v. Overstreet, 
571, 14 SW 704. 


{a] Reason for rule.—‘‘As the se- 
questration was an ancillary proceed- 
ing to the main suit, it was not nec- 
essary to state in the affidavit who 
the defendants were, or that they 
were in possession, as the petition 
showed both facts.’ Watts v. Over- 
street, 78 Tex. 571, 577, 14 SW 704. 


[b] Construction of affidavit.—‘“‘In 
this respect the affidavit is to be con- 
strued in the light of the petition.” 
Watts v. Overstreet, 78 Tex. 571, 577, 
14 SW 704. 


31. Joseph W. Moon Buggy Co. v. 
Moore-Hustead Co., (Tex. Civ. A.) 196 
SW 328. 


32. Power v. Crowell First State 
Bank, (Tex. Civ. A.) 162 SW 416. 


[a] Reason for rule.—‘“The stat- 
ute does not contain any prescription 
of that character, as a part of the 
affidavit, or aS a prerequisite to the 
issuance of the writ.” Power v. Cro- 
well First State Bank, (Tex. Civ. A.) 
162 SW 416, 417. 


URS NANG s 


33. McFarlane v. Richardson, 1 La. 
Ann, 12. 
[a] Fear of removal of the prop- 


erty.—McFarlane v. Richardson, 1 La. 
Anny L2. 


{[b] “As none of the facts alleged 
in his petition are stated to have been 
derived from the information of 
others, they’ [the facts] are all posi- 
tively sworn to.” McFarlane v. Rich- 
ardson, 1 La. Ann, 12, 13. 


34. Edwards v. Massey, 8 N. C. 
359. 

35. Edwards v. Massey, supra. 

36. See supra §§ 44, 48. 


37. Boimare v. St. Geme, 113 La. 
898, 37 S 869; Lannes v. Courege, 31 
La. Ann. 74; Johnston v. Johnston, 
13 La. Ann. 581. 


38. Carter v. Lewis, 15 
574. 


La. Ann. 


Boimare v. St. Geme, 113 
898, 37 S 869; Royer’s Succ., 105 La. 
281, 284, 29 S 511; Cypress Shingle, 
ete.; Co. v. Lorio, -46 La, Ann, 44150515 
S 95; Lannes v. Courege, 31 La. Ann. 
74; Carter v. Lewis, 15 La. Ann. 574; 
Johnston yv. Johnston, 13 La. Ann. 
ea Blanchard v. Luce, 19 La. Ann. 


“The affidavit is prima facie evi- 
dence of the facts authorizing the 
writ.” Royer’s Succ., supra. 


40. Boimare vy. St. Geme, 113 La. 
898, 37 S 869. 


41. Boimare vy. St. Geme, supra; 
Royer’s, Suce., 105 Las 28t) 29S Sia 
Johnston v. Johnston, 13 La. Ann. 581. 


Rebuttal of presumption created by 
affidavit see infra § 166. 


42. Boimare v. St. Geme, 113 La. 
898, 37 S 869; Royer’s Succ., 105 La. 
281, 29 S 511; Vives v. Robertson, 52 
Lay Ann. 11,26 iSii756s) Lannes ws 
Courege, 31 La. Ann. 74, 76; Carter 
v. Lewis, 15 La. Ann. 574. 


43. Vives v. Robertson, 52 La. Ann. 
11, 26 S 756; American Furniture Co. 
v. Grant-Jung Furniture Co., 50 La. 
Ann, 931, 24-S 182. 


44. Royer’s Succ., 105 La. 281, 29 
S 511; Vives v. Robertson, 52 La. Ann. 
11, 26 S 756; American Furniture Co. 
v. Grant-Jung Furniture Co., 50 La. 
Ann. 931, 24 S 182; Blanchard v. 
Luce, 19 La. Ann. 46; Carter v. Lew- 
is, 15 La. Ann, 574. 


[a] Weight of affidavit as deter- 
mined by question before court.—(1) 
If the question before the court is 
whether, on the face of the pleading 
and affidavit, the writ properly is- 
sued, since the regularity of the pro- 
ceeding simply is at issue the court 
will give full weight to the affidavit. 
American Furniture Co. v. Grant- 
Jung Furniture Co., 50 La. Ann. 931, 
245 182. (2) But where the question 
comes up on a motion to dissolve the 
sequestration on a direct charge that 
the allegations of the petition and af- 
fidavit were false, applicant is re- 
quired to do more than rest on his 
pleading and affidavit. See infra § 
166. 


{[b] Affidavits held sufficient.—Cy- 
press Shingle, ete, Co. v. Lorio, 46 
La. Ann. 441, 15 S 95; Lowden v. 
Robertson, 40 La. Ann. 825, 5 S 405; 
Blanchard v. Luce, 19. La. Ann. 46; 
Wells v. St. Dizier, 9 La. Ann. 119; 
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be made either by affidavit or verified petition*® the 
filing of a separate affidavit does not affect the suf- 
ficiency of a petition for.the writ filed at the same 


time.*® 


[§ 60] h. Mode of Raising Objections to Affi- 
davit; Cure and Waiver of Defects.*’ 
held that a writ of sequestration may properly be 
quashed,*® or dissolved and set aside,*? for a failure 
While, where the 
statute expressly so provides defects in the affidavit 
for a writ of sequestration may be reached by a mo- 
tion to dissolve the writ,°° in the absence of a pro- 
vision permitting the affidavit to be attacked for 
falsity, it has been held that the truth of the affidavit 
cannot be controverted for the purpose of abating 


to furnish a sufficient affidavit. 


the writ.°? 


Cure of defects. Defects in the affidavit for a writ 


Dumonteil vy. Dubroqua, 1 Rob. (La.) 
Sale Cahn Va Jatinay, U2 Rex, VCiv. 
A. 324, 34 SW 372. 

{c] Affidavits held insufficient.— 
Vives v. Robertson, 52 La. Ann. 11, 26 


= 106; ‘Américan Furniture “Co. vs 
Grant-Jung Furniture Co., 50 La. 
Ann, 931, 24 S 182; Yeager Milling 
Co. v. Lawler, 39 La. Ann. 572, 28 
398; Blane v. Wallace, 26 La, Ann. 
492; Copley v. Bonner, 7° La, Ann. 
578; Wilson v. Churchman, 4 La. Ann. 
452 Shropshire v. Russell, 2 La. 
Ann. 961; Watkinson v. Black, 14 La. 
351; Talamon yv. Ytasse, 4 Rob. (La.) 
462. 

45. See supra § 48. 

46. Schuster v. Crawford, (Tex. 


Civ. A.) 199 SW 327. 


fa] Reason for rule.—‘‘The peti- 
tion was a sufficient basis for the 
writ.’ Schuster v. Crawford, (Tex. 


Civ. A.) 199 SW 327, 329. 


Sufficiency cf evidence to support 
affidavit on motion to dissolve see in- 
fra § 166. 


47. Right of intervener to object 
to defects in affidavit see infra § 
145. 


48. Mitchell v. Bloom, 91 Tex. 634, 
45 SW 558; Cheatham v. Riddle, 8 
Mex loz; Cooper v; Cook, (Tex: ‘Civ. 
A.) 286 SW 334 [cit Cyc]; Gandy v. 
Cornelius, (Tex. Civ. A.) 216 SW 467; 
Butts v. Lucia, (Tex. Civ. A.) 153 SW 
686; Gravity Canal Co. v. Sisk, 43 
Tex, Civ. A. 194, 95 SW 724; White 
v. Simonton, (Tex. Civ. A.) 67 SW 
1073; McSpadden v. La Force, (Tex. 
Civ. A.) 39 SW 163; Morgan v. Tur- 


ner, 4- Tex. Civ. A. 192, 23 SW 284; 
Huckins v. Kapf, (Tex. A.) 14 SW 
1016. 


{a] Insufficient description of prop- 
erty.—Banner Oil, etc., Co. v. Gor- 
don, (Tex. Civ. A.) 285 SW 945; Grav- 
ity Canal Co. v. Sisk, 43 Tex. Civ. A. 
194, 95 SW 724; Bemis v. Wells, 10 
Tex. Civ. A. 626, 31 SW 827. 


[b]} Defect in number of affiants. 
—White v. Simonton, (Tex. Civ. A.) 
67 SW 10738. 


[ec] Statement of grounds in al- 
ternative.—Williams v. Givins, (Tex. 
Civ. A.) 11 SW (2d) 224. 


{d] Failure to state value of prop- 
erty.—Gandy v. Cornelius, (Tex. Civ. 
A.) 216 SW 467; Butts v. Lucia, (Tex. 
Civ. A.) 1538 SW 686; Cleghon v. Box- 
ley, 58 Tex. Civ. A. 161, 123 SW 438; 
McSpadden v. La Force, (Tex. Civ. 
A.) 89 SW 163; Morgan v. Turner, 4 
Tex. Civ. A. 192, 28 SW 284. 


[e] Failure to state location of 
property.—Mitchell v. Bloom, 91 Tex. 
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of sequestration may be cured by reference.°? Thus 
portions of applicant’s petition may be made part 
of the affidavit;®? likewise recitals in an affidavit 


may be included in the oath thereof by reference.** 


It has been 


The court may, in its diseretion,®® permit®® or di- 
rect?’ that mere omissions in the affidavit for seques- 
tration be supplied. A defect in an affidavit due to 
its having been made by less than the whole number 
of plaintiffs®® may be cured by amendment,°® but 
on failure to amend the writ should be quashed.®° 


Equitable process. While it is preferable that the 
affidavit for the equitable writ of sequestration as 
conservatory process should follow the language of 
a statute prescribing its form,®! an error in not 
requiring the affidavit to be amended so that it will 


do so is not fatal;°? and where sufficient matter is 


634, 45 SW 558; McSpadden v. La 
Force, (Tex. Civ. A.) 39 SW 1638. 


Quashal, vacation, and setting aside 
sequestration proceedings generally 
see infra §§ 159-172. 


49. McClendon v. Bennett, 16 La. 
Ann. 335; Logan v. Hickman, 14 La. 
Ann. 300; Johnston v. Cammack, 13 
La. Ann. 594; Bres v. Booth, 1 La. 
Ann. 307; Sellick v. Kelly, 11 Rob. 
(La.) 145, 158; Debaillon v. Ponsony, 
5 Mart. N. S. (La.) 42. 


[a] Failure to state fear of acts 
constituting grounds.—Blanc vy. Wal- 


lace, 26 La. Ann. 492. 
50. See infra § 160. 
51. Southern Surety Co. v. Adams, 


(Tex. Civ. A.) 278 SW 943; Power v. 
Crowell First State Bank, (Tex, Civ. 
A.) 162 SW 416; Tyson v. First State 
tee ete, Co., (rex, ‘Civ, A), 1o4-S'Wi 


[a] Analogy to attachment affida- 
vit.—“‘The truth of the allegations 
in an affidavit for attachment cannot 
be put in issue for the purpose of 
abating the writ and . this rule 
is applicable as well to the sequestra- 
tion affidavit.” Tyson v. First State 
Bank, etc., Co., (Tex. Civ. A.) 154 SW 
1055, L057 


{b] Reason for rule.—‘‘The validi- 
ty of the writ depends upon a compli- 
ance with the statute in making the 
affidavit, and not upon the truth of 
the facts set up therein.” Southern 
Surety Co. v. Adams, (Tex. Civ, A.) 
278 SW 9438, 945. 


[c] Remedy of defendant (1) if 
the allegation in the affidavit of ap- 
plicant is false is in damages for the 
wrongful issuance of the writ, rather 
than its abatement (Southern Surety 
Co. v. Adams, (Tex. Civ. A.) 278 SW 
943; Tyson v. First State Bank, etc., 
Co., (Tex. Civ. A.) 154 SW 1055; Pow- 
er v. Crowell First State Bank, (Tex. 
Civ. A.) 162 SW 416), (2) in recon- 
vention (Power v. Crowell First State 
Bank, supra); (3) or by suit on the 
sequestration bond (Tyson vy. First 
State Bank, etc., Co., supra). 


52. See infra text and netes 538, 
54. 

53. Wells v. St. Dizier, 9 La. Ann. 
119; Murphy v. Moseley, (Tex. Civ. 


A.) 11 SW (2d) 234; Wolforth v. A. J. 
Deer Co., Ine., (Tex. Civ. A.) 293 SW 
690, 592. 


[a] For example (1) where appli- 
cant’s petition was immediately fol- 
lowed by an affidavit containing a 
reference to the ‘‘above described 
tract of land,’ the description in the 
petition thereby became part of the 


stated in a bill for the conservatory process of se- 


affidavit. Murphy v. Moseley, (Tex. 
Civ. AS) 1d Siw 620) 2345 C2) Winere 
applicant’s affidavit stated that “he 
‘is familiar with the facts alleged 
in said petition, and that they are 
true in substance and in fact,’” an 
allegation in the petition ‘‘that the 
description as set forth herein is cor- 
rect and accurate and that the values 
attached thereto are the actual mar- 
ket values of the property sued for” 
thereby became a part of the affida- 
vit. Wolforth v. A. J. Deer Co., Inc., 
(Tex. Civ.~A.) 293 SW 590, 592. (38) 
Where the petition recites that the 
lumber claimed is the property of 
plaintiffs, defendants being in posses- 
sion without any title, an affidavit 
averring a fear that defendant will 
dispose of ‘the property claimed in 
the within petition” sufficiently al- 
leges ownership. Wells v. St. Dizier, 
9 La. Ann, 119. 


54. Richardson v. 
Civ. A.) 201 SW 702. 


[a] For example, where an affi- 
davit recited that affiant, who was 
described as plaintiff in a_ specified 
suit, was sworn, and stated that he 
was the owner of the property “sued 
for as aforesaid,’ the recital became 
substantially sworn matter. Richard- 
Ten v. Cantrell, (Tex. Civ. A.) 201 SW 
702. 


55. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943. 


[a] Court acting within its discre- 
tion.— Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943. 


[b] Illustrations.—(1) Where a 
clerk of the county court who was 
also elerk of a distriet court, after 
signing his name as county clerk, in- 
adwvertently attached the seal of the 
district to the paper, he may be di- 
rected on motion of applicant to sub- 
stitute the county court seal. May 
v. Ferrill, 22 Tex. 340; Southern Sure- 
ty) Co. v: Adams, (Tex. Civ... Aj)s278 
SW 942. (2) Where a district clerk 
failed to attach his certificate to an 
affidavit for sequestration, the court 
on motion to amend properly permit- 
ted the clerk to supply the omission 
nune pro tune. May v. Ferrill, supra. 


56. May v. Ferrill, 22 Tex. 340. 


57. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943. 


58. See supra § 50. 


59. White v. Simonton, (Tex. Civ. 
A.) 67 SW 1078. 


Cantrell, (Tex. 


60. See infra § 168. 

61. See supra § 51. 

62. Dean v. Boyd, 86 Miss. 204, 38 
$297. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 60-64] 


questration, but the bill is not sufficiently verified 
by affidavit, the want of sufficient verification may 
be supplied by proofs or admissions.** 


Waiver of defects. As the affidavit for sequestra- 
tion is intended for defendant’s protection and is not 
jurisdictional in its nature,®* defects in the affidavit 
may be waived by him,°® and are waived unless ob- 
jection is made by proper motion®® or plea.®* Con- 
versely, there is no implied waiver of defects in the 
affidavit where objection is made in proper time,°*® 
as by rule to set aside.®? 


[§ 61] 4. Sequestration Bond‘?°—a. In General. 
Matters pertaining to bonds which applicants for the 
conservatory process of sequestration are required 
to furnish in order to obtain the writ are usually 
regulated by statutory provisions." 


[§ 62] b. Necessity. Except in cases of a se- 
questration ordered ex officio,?? and in the cases 
specifically provided for,*? applicant for a writ of 
sequestration is required, by the express terms of 
the statutes governing the writ of sequestration, to 
furnish a bond to indemnify defendant in case it 
should develop that the writ was improperly ap- 
plied for or improperly issued.‘* There must be 
compliance with the terms of such provisions,*® the 
courts having no authority te make any exception 
not expressly provided for.7® 


63. Edwards v. Massey, 8 N. C. 359. 


[a] Thus, where the affidavit on 
which the order of sequestration was 
awarded was defective in not stating 
positively the existence of the facts 
on which the application was ground- 


[a] 


SEQUESTRATION 


. 
74 See statutory provisions. 


Statute which merely extends 
the number of cases i 
writ may issue does not affect a pre- 
existing requirement for bond. 
baillon v. Ponsony, 5 Mart. N. S. (La.) 82. 
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Judicial sequestration ex officio may be ordered in 
a* proper case without a sequestration bond,*” and 
the fact that such sequestration was requested does 
not deprive the court of its power to order the se- 
questration without the sequestration bond.7® 


Where equitable process sought. Applicant fir 
the equitable writ of sequestration as a conservatory 
process may be required to furnish a sequestration 
bond by express provision,’® and such bond may 
be required where that writ is applied for, even in 
the absence of statute.®° 


[§ 63] c. Nature and Purpose. Bonds required 
on the application for a writ of sequestration are not 
jurisdictional in character,*! but are for the pro- 
tection of defendant.®? 


Where equitable process sought. The sequestra- 
tion bond furnished by an applicant for a writ of 
sequestration as a conservatory remedy in equity is 
distinguishable from an injunction bond.*? 


[§ 64] d. Requisites and Validity. The recitals 
of a sequestration bond may, in a proper case, prop- 
erly follow the allegations of the petition in the 
main suit.24 The bond should be identified with the 
main suit®> and should correctly deseribe the par- 
ties thereto. On the other hand, a sequestration 
bond is not defective because the name of applicant 
for the writ 1s improperly stated in the condition 


80. 
52. 


in which the 81. Smith v. Citizens’ Nat. Bank, 
(Tex. Civ. A.) 246 SW 407. 


Smith y. Citizens’ Nat. Bank, 


White v. Pettijohn, 23 N. C. 


De- 


ed, or if only a matter of belief, the 42. supra. 
eroneds oe Eee Oe a mnie os 75. Pasley v. McConnell, 36 La.}] 83. See case infra this note. 
cure the defect. Edwards v. Massey, Ann. 703; McClendon v. Bennett, 16 [a] Ordinary injunction bond is 


as ANN. eos 
La. Ann. 300; 
Ann. 448; 


SND C1359 
64 See supra § 49. 


65. Smith v. Citizens’ Nat. Bank, 
(Tex. Civ. A.) 246 SW 407. 


Waiver generally see Waiver [40 
Cye 252]. 


66. Smith vy. Citizens’ Nat. Bank, 


proceedings and 


Logan y. Hickman, 14 
Goodin v. Allen, 12 La. 
Nickell v. Carter, 23 Tex. 
Give eAs OO nO DIOS Wi oos 
Vewuyneh, Li Dex AS Civ. Cas: Saisie 


“The [sequestration] bond 
essential part of the sequestration 
the i 


writ could not legally issue until the 


distinguishable (1) from a bond re- 
quired of an applicant for a writ of 
Sequestration where the form of the 
injunction bond is prescribed by stat- 
ute (White v. Pettijohn, 23 N. C. 52); 
(2) and the obligor’s liability neces- 
sarily becomes absolute on dissolu- 
tion of the injunction (White v. Pet- 
tijohn, supra), (3) while the sound 


Flynn 


is an 


sequestration 


(Tex. Civ. A.) 246 SW 407. 


[a] Mere objection to the intro- 
duction of a sequestration affidavit in 
evidence does not amount to a mo- 
tion to quash the affidavit. Smith v. 
Citizens’ Nat. Bank, (Tex. Civ. A.) 
246 SW 407. 


67. Smith y. Citizens’ Nat. Bank, 
supra. 


68. Wilson v. 
Ann, 452, 455. 


69. Wilson v. Churchman, 


“There was no implied waiver of 
irregularities, the rule to set aside 
having been taken in limine litis.” 
Wilson v. Churchman, supra. 


70. Accrual of liability on breach 
of sequestration bond and enforce- 
ment thereof see infra §§ 189-238. 


Sequestration bomd as evidence see 
infra § 181. 


71. See statutory provisions. 


[a] Act of 1826, extending the 
eases in which the writ of sequestra- 
tion may issue, made no change in 
regard to the security required to be 
furnished. Debaillon v. Ponsony, 5 
Mart. N.S. (La.) 42. 


72. See infra text and notes 17, 


Churchman, 4 La. 


supra. 


73. See statutory provisions. 


sequestration bond was filed and ap- 
proved.” Nickell v. Carter, supra, 


[a] Bond held sufficient.—(1) Gen- 
erally. Whitaker v. Sanders, (Tex. 
Civ. A.) 52 SW 638. (2) A bond ex- 
ecuted for the amount fixed by the 
judge, signed by applicant and two 
other persons, and filed by the clerk 
on a particular date in the proper 
court with the number of the suit is, 
on its face, a sufficient compliance 
with the statute, Vestal v. Sallis, 24 
La, Ann. 153. 


[b] Sequestration bond is as indis- 
pensable as affidavit to the sequestra~ 
tion proceedings. Nickell v. Carter, 
23 Tex, Civ. A. 570, 56 SiW, 769: 


76. 
3Q0. 


77. 
846. 


Logan v. Hickman, 14 La, Ann. 


Allen v. Whetstone, 35 La. Ann. 
But see Pasley v. McConnell, 
36 La. Ann. 703 (the court properly 
refused to order the sequestration 
of real property in a suit seeking to 
annul a sheriff’s sale under which de- 
fendant claimed title when applicant 
failed to furnish a bond). 


7g. Allen v. Whetstone, 35 la. 
Ann. 846. 
79. See statutory provisions. 


Equitable sequestration in nature 
of attachment see supra § 8, 


| for the 


discretion of the court determines the 
form of bond required of an appli- 
cant for a writ of sequestration (see 
infra § 64 text and note 89), (4) and 
his liability depends on the terms of 
the bond (see infra § 191 text and 
note 2), 


Injunction bonds see Injunctions §§ 
505-527. 


84. Porter v. Miller, 7 Tex. 468. 


[a] For example, the recital of a 
sequestration bond properly followed 
the petition in the main suit for the 
recovery of specific property. Porter 
v. Miller, 7 Tex. 468. 


85. Rohrbough v. Leopold, 68 Tex. 
254, 4 SW 460. 


fa] Thus a bond in which the 
main suit is incorrectly stated by 
omitting to insert a name in the place 
names of defendants \is de- 
fective. Rohrbough vy. Leopold, 68 
Tex. 254, 4 SW 460. 


86. Rohrbough vy. Leopold, supra. 


[a] Thus a bond made payable to 
J. KE. Rohrbough and I. Franklin with- 
out describing them as defendants and 
conditioned to “pay to defendants in 
said suit all such damages” without 
stating who they are, is defective. 
Rohrbough v. Leopold, 68 Tex. 254, 
4 SW 460. ‘ : 
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when the name is correctly stated elsewhere in the 
bond.*7 


Where equitable process sought. In the absence of 
express statutory provisions’*® the form and requi- 
sites of the bond required to obtain the equitable 
writ of sequestration as a conservatory measure may 
be determined in accordance with the sound discre- 
tion of the equity court.®® 


Execution and delivery. The person who must 
execute the sequestration bond depends on the stat- 
utory provisions governing the remedy.°® Under a 
provision requiring applicant to execute the seques- 
tration bond it is sufficient that the bond be executed 
by his agent,®+ particularly where applicant is not 
present,®? and on proof of the agent’s authority ;°* 
but a bond exeeuted by applicant’s husband who is 
assisting her in a suit is insufficient.°* Unless the 
statute so requires a sequestration bond need not be 
executed before the clerk of court in which the ac- 
tion is pending or any other public officer,®® in order 
that it may have the effect of and operate as a valid 
sequestration bond; nor is a seal necessary.°® 


Copy of the sequestration bond need not be given 
to defendant.°” 


Approval. Express provisions requiring that the 
sequestration bond be approved by a judge, clerk, or 
justice of the peace must be complied with;°*® but 
under such a provision the failure of the clerk to 
indorse upon the sequestration bond his formal ap- 


- 87. Hurlbut v. Gainor, 45 Tex. Civ. 
A. 588, 103 SW 409. 
[a] For example, (1) where appli- | 2@™°- 


511. 
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er authorizes the agent to execute 
a sequestration bond in the principal’s 
Allen v. Champlin, 32 La. Ann. 


[§ 64 


proval thereof furnishes no ground for the quashal 
of the writ®® since his approval will be presumed 
when he files the bond and issues process thereon’ 
in the absence of a showing that he did not approve 
the bond? and that the writ issued improvidently.? 


Amount. Express provisions generally specify: 
the amount of the sequestration bond. While, un- 
der a provision specifying that the sequestration 
bond shall be double the value of the property sought 
to be sequestered, a bond for less than that amount 
is invalid,® a bond for more than the required amount 
is valid;® and where the amount of the bond is for 
the amount prescribed by the statute it is sufficient 
regardless of the number of defendants secured.‘ 
An express provision which requires that the judge 
shall fix the amount of the sequestration bond must 
be complied with. 


Conditions. Depending on the terms of the partic- 
ular statute® under which the sequestration bond is 
given it may be conditioned that the obligors will 
be responsible for such damages as defendant may 
sustain in case the sequestration is wrongfully sued 
out, or else that the bond may be conditioned that. 
plaintiff or persons suing out the writ will pay to 
defendant all such damages as may be awarded 
against him and all costs in case it shall be decided 
that the sequestration was wrongfully issued. Un- 
der a statute requiring that the sequestration bond 
be conditioned that plaintiff or person suing out 
such writ will pay to defendant all such damages 


demnity from the wife against the ef- 
fects of wrongful sequestration. 
Goodin v. Allen, 12 La. Ann. 448. 


cant’s name is correctly spelled in the 
caption, in the beginning of, and in 
the signature to, the bond as “S. L. 
Murlbut,” the bond is not invalidated 
by his name incorrectly appearing as 
«“S. L. Hulbert’ in the condition 
(Hurlbut v. Gainor, 45 Tex. Civ. A. 
588, 593, 103 SW 409), (2). particular- 
ly where “the use of the word ‘said’ 
before the name S. L. Hulbert clearly 
indicates that the previously men- 
tioned principal, 5. L. Hurlbut was 
intended” (Hurlbut vy. Gainor, supra) 
(3) “and even if the two names can- 
not be regarded as idem  sonans” 
(Hurlbut v. Gainor, supra), (4) where 
“the bond taken as a whole clearly 
binds the plaintiff to a performance 
of its conditions” (Hurlbut v. Gainor, 
supra). 


88. See statutory provisions. 

89. White v. Pettijohn, 23 N. C. 
52. 

90. See statutory provisions. 

91. See cases infra note 93. 

92. Stewart v. Clark, 11 La. Ann. 
39). 

93. Allen v. Champlin, 32 La. Ann. 
511; Carter v. Lewis, 15 La. Ann. 
574; Stewart v. Clark, 11 La. Ann. 


319; Lawyers Co-Op. Pub. Co. v. Gar- 
land, 6 La. A. (Orleans) 231; Hunt- 
er v. Adoue, 38 Tex. Civ. A. 542, 86 
SW 622. 


[a] Thus: (1) Authority to take 
all necessary steps to collect the prin- 
cinal’s debt is sufficient to authorize 
execution of sequestration bond. 
Stewart v. Clark, 11 La. Ann, 319. 
(2) A general agent authorized by his 
principal to place his claims against 
a third person in the hands of an at- 
torney to take proceedings with or 
without writs as may be deemed prop- 


(3) Where a lease was made by 
plaintiffs for undisclosed principals 
and they sued on the same in their 
own name by virtue of their right as 
agents, the bond was properly made 
by them. Hunter v. Adoue, 88 Tex. 
Civ. Ay 5642, 86 SW 6225 >).(4)" Av se- 
questration bond signed ‘Lawyers Co- 
operative Publishing Company, per 
Claude L. Johnson” is_ sufficient 
where the agent’s authority to sign 
all necessary bonds for applicant is 
fully proved. Lawyers Co-Op. Pub. 
Co. v. Garland, 6 La. A. (Orleans) 231, 
(5) Instructions held sufficiently spe- 
cific to authorize an applicant’s agent 
to execute a sequestration. Carter vy. 
Lewis, 15 La. Ann. 574 


{[b] Objection to agent’s authority 
to execute a sequestration bond must 
be by plea to that effect. Hawkins v. 
Canyon First Nat. Bank, (Tex. Civ. 
A.) 175 SW 163. 


[c] On motion to quash a seques- 
tration bond which purports to be the 
act of applicant by his agent his au- 
thority will be presumed. Hawkins 
v. Canyon First Nat. Bank, (Tex. Civ. 
A.) 175 SW 1638. 


Presumptions and evidence on mo- 
tion to quash or dissolve sequestra- 
tion generally see infra § 166. 


nd Goodin vy. Allen, 12 La. Ann. 
448, { 


{a] Where wife suing in revendi- 
cation of her paraphernal property, 
under a statute requiring that suits 
relating to a wife’s paraphernal prop- 
erty be brought by the wife author- 
ized by her husband, applies for a 
writ of sequestration, a bond signed 
by the husband alone is \insufficient, 
since the real plaintiff is the wife, au- 
thorized and assisted by her husband, 
and defendant has a right to in- 


95. Foxworth v. Burckhalter, 3 La. 
Ann, 365. 
jens Tompkins v. Toland, 46 Tex. 

$7. Adams v. Lewis, 7 Mart. N. S. 
(La.) 400. 

98. 


Nickell v. Carter, 23 Tex. Civ. 
A. 570, 56 SW 769. 


99. See infra § 65. 


1. Richardson vy. Cantrell, (Tex. 
Civ. A.) 201 SW 702. 
[a] Reason for rule.—‘“It is the 


duty of the clerk to file and approve 
the bond.” Richardson vy. Cantrell, 
(Tex. Civ. AD) 201sSiwe 702s 708% 


2. Richardson v. Cantrell, supra. 
3. Richardson v. Cantrell, supra. 
4 See statutory provisions. 


5. Elynn v. Liynch; 1 Tex. A. (Cive 
Case § TV 


[a] Thus a bond for two hundred 
‘dollars was invalid when the prop- 
erty sought to be sequestered was 
valued at one hundred and thirty-five 
dollars. Flynn v. Lynch, 1 Tex. A. 
Civ, Cas. usar Sit. 


Sequestration affidavit as basis for 
determining amount of sequestration 
bond see supra §§ 49, 57. 


6. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943. 


7. Boykin v. Rosenfield, 69 Tex. 
115, 9 SW 3818. And see infra text 
and note 14. 


Nae Lemann v. Truxillo, 32 La. Ann. 


9. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 64-65] 


as may be awarded against applicant a bond condi- 
tioned that applicant would pay to defendants all 
damages adjudged against “them” instead of the 
damages assessed against applicant is manifestly de- 
fective.?° 


Parties. Express statutory provisions! usually 
specify who the parties on sequestration bonds shall 
be and also prescribe the sufficiency of sureties. Un- 
der a provision requiring applicant for the writ of 
sequestration to execute his obligation in favor of 
defendant, applicant is required to be the principal 
obligor.1? On an application based upon applicant’s 
fear that the property sought to be sequestered will 
be removed, a sequestration bond in favor of the 
person who it is alleged is about to remove the prop- 
erty is sufficient.1? In a case where there are sev- 
eral defendants it is unnecessary that there be a sep- 
arate sequestration bond executed to each of them.+# 
The sufficiency of the sureties on sequestration bonds 
depends upon the particular statutory provisions ap- 
plicable.t® Under a provision specifying that the 
surety must reside within the jurisdiction of the 
court he must be a resident of the parish where the 
suit is brought.1® In the absence of provisions re- 
quiring that the surety shall be a resident of the 
jurisdiction the surety need not reside within the 
state.‘ Thus a sequestration bond with a foreign 
surety company as surety may be sufficient1® and it 
is not necessary to state in the bond that such surety 
company is authorized to do business in the state.?® 
The number of sureties should correspond with the 
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statutory provisions.2° Under a provision requir- 
ing a solvent person as surety, the fact that a surety 
on a sequestration bond is the principal obligor on 
a bond of administration for a large amount is no 
proof of insolvency,?! nor will the mere fact that a 
surety once approved by the judge is subsequently 
found to be not worth the amount of the bond ren- 
der applicant lable for damages.?* The sequestra- 
tion bond is not invalid merely because the name of 
the surety is not written in the body of the instru- 
ment provided he has plainly indicated the ca- 
pacity in which he signed.” 


[§ 65] e. Defects and Objections; Cure and 
Waiver of Defects. The invalidity of a sequestra- 
tion bond vitiates the whole sequestration proceed- 
ing.?* It has been held a good ground for quashal*® 
and setting aside?® of the writ of sequestration that 
a proper sequestration bond was not furnished; but 
under a provision requiring that a sequestration bond 
be approved by a clerk his failure to indorse his for- 
mal approval therein is not a ground for quashing 
the writ.2” A defendant who wishes to Object to a 
sequestration bond which is sufficient on its face 
must do so in limine litis.28 An objection “for want 
of a sufficient bond” is an objection to the form and 
execution of the bond?® and does not suggest that 
more than one bond should be given.?°® 


Cure of defects. By statutory provision defects 
in sequestration bonds may be cured?! on complying 
with the terms of the statute? Where a surety 


10. McLeod Artesian Well Co. v. 
Craig, (Tex. Civ. A.) 43 SW 934. 


11. See statutory provisions. 
Sho Goodin v. Allen, 12 La. Ann. 

13. Segur v. Sorel, 11 La. 439. 

14. Boykin v. Rosenfield, 69 Tex. 


115, 9 SW 318. 


{a] Reason for rule.—‘‘ However 
many defendants there may be, the 
bond, if in not less than double the 
value of the property to be seized, 
gives as ample security to all as 
would separate bonds, all, in the ag- 
gregate, for no greater sum.”’ Boykin 
v. Rosenfield, 69 Tex. 115, 118, 9 SW 
318. 


15. See statutory provisions. 


Cure of defects as to sufficiency of 
sureties on sequestration bond given 
to procure equitable writ in nature of 
attachment see infra § 65. 


16. Gossett v. Cashell, 14 La. 245; 
Bres v. Booth, 1 La. Ann. 307. 


17. See infra text and notes 18-23. 


18. Clopton v. Goodbar, (Tex. Civ. 
A.) 55 SW 972. 


19. Clopton v. Goodbar, supra. 


{a] If defendant wishes to attack 
the sufficiency of the bond on the 
ground that surety company is not 
authorized to do business in the state, 
he should allege and prove the lack 
of authority. Clopton v. Goodbar, 
(Tex. Civ. A.) 55 SW 972. 


20. See cases infra this note. 


[a] Under provision (1) requiring 
as surety one good and solvent per- 
son, one surety on a sequestration 
bond was sufficient (Burson v. Hamil- 
ton, 144 La. 46, 80 S 194), (2) while 
under a provision requiring two or 
more sureties a bond with only’ one 
was insufficient (Mitchell v. Bloom, 91 
Tex. 634, 45 SW 558); (3) under the 


latter provision, however, and Act of 
1897 (Sayles Civ. St. art 733), a se- 
questration bond with only a surety 
company as surety was held sufficient 
(Clopton v. Goodbar, (Tex. Civ. A.) 55 
SW 972). 


isn Blanchard v. Luce, 19 La. Ann. 
22. Isaacson v. Wall, 22 La. Ann. 
243. 
{a] Reason for rule.—‘‘They [ap- 


plicants] would have been entitled to 
another writ of sequestration, if the 
one issued had been set aside on ac- 
count of the surety not being good 
for the amount of the bond.” Isaac- 
son v. Wall, 22 La. Ann. 243, 244. 


23. Burson v. Hamilton, 144 La. 46, 
80 S 194. 
{a] For example, where a surety 


whose name is not written in the body 
of the bond declared in his oath an- 
nexed to the bond that he signed the 
bond as surety, it is sufficient. Bur- 
son v. Hamilton, 144 La. 46, 80 S 194. 


{[b] Reason for rule.—‘‘A bond re- 
quired in a judicial proceeding is not 
invalid merely because the name of 
the surety is not written in the body 
of the instrument, provided the surety 
has otherwise plainly indicated the 


capacity in which he has signed.” 
Burson v. Hamilton, 144 La. 46, 80 
S)945195: 


24. Flynn v. Lynch, 1 Tex. A. Civ. 
Cas. § 787. 


25. Gossett v. Cashell, 14 La. 245; 
Mitchell v. Bloom, 91 Tex: 634, 45 SW 
558 (writ quashed because only one 
surety on bond, statute requiring 
two); Rohrbough v. Leopold, 68 Tex. 


254, 4 SW 460; McLeod Artesian 
Well Co. v. Craig, (Tex. Civ. A.) 43 
SW 934. 


Quashing and vacating writ gener- 
ally see infra §§ 159-172. 


26. Gossett v. Cashell, 14 La. 245 
(surety nonresident); McClendon v. 
Bennett, 16 La. Ann. 885; Bres v. 
Booth, 1 La. Ann, 307. 


_ Failure to furnish any sequestra- 
tion bond as ground for quashal see 
infra § 160. 


27. Richardson vy. Cantrell, 


: (Tex. 
Civ. A.) 201 SW 702. 


Fick Vestal v. Sallis, 24 La. Ann. 
[a] Objection made after defend- 


ant had given bond of release and had 
defended the trial of the main suit is 
Hee late. Vestal v. Sallis, 24 La. Ann. 


29. Boykin v. Rosenfield, 69 Tex. 
115, 9 SW 318. 


[a] Mere objection to the intro- 
duction of a sequestration bond in 
evidence dpes not amount to a motion 
to quash. Smith v. Citizens’ Nat. 
Bank, (Tex. Civ. A.) 246 SW 407. 


30. Boykin v. Rosenfield, 69 Tex. 
115, 9 SW 318. 


31. See statutory provisions. 
am Hutchinson y. Jones, 6 La. A. 
[a] Notice of defects.—(1) Where 


the statute provides that the bond 
must be corrected within a specified 
time after notice of errors and omis- 
sions by the opposite party, a general 
allegation on a motion to dissolve 
that plaintiff has failed to comply 
with a specified article of the code is 
not equivalent to notice of errors and 
omissions in the bond required by 
such article. Williams Cypress Co. v. 
Dugas, 7 La. A. 368. (2) A writ of se- 
questration is erroneously dissolved 
for irregularities in a sequestration 
bond in a case where the applicant for 
the writ was not notified that the 
bond was insufficient. Hutchinson v. 
Jones, 6 La. A. 294. 
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on the sequestration bond is required to reside with- 
in the jurisdiction of the court®*® a defect in this 
respect is not cured by a subsequent offer of a new 
surety on the trial of a motion to dissolve the writ ;*# 
but where the surety on the bond has left the juris- 
diction the defect may be cured by applicant fur- 
nishing an additional bond with a surety residing 
within the jurisdiction.*® 


Defects in equitable writ of sequestration sought 
as conservatory process may be cured by amend- 
ment.?° 


Waiver of defects. Inasmuch as the bond required 
on an application for sequestration is intended to 
protect defendant and is not jurisdictional in its 
nature,** defects in the bond may be waived by de- 
fendant?® and are waived unless he urges the want 
thereof by proper motion®® or plea.*° 


[§ 66] 5. Order for Writ. Under a provision au- 
thorizing the writ of sequestration to issue on an 
affidavit and bond without the filing of a petition*+ 
it is the mandatory duty of the judge to sign an 
order for sequestration when presented to him with 
proper affidavit and bond,*? and his refusal to do so 
cannot be justified on the ground that the petition 
for the writ had not been filed by the clerk of his 
court*® nor on the ground that the costs for the 
writ are not shown to have been paid.** The order 
for a writ of sequestration cannot have the effect 
of conferring personal jurisdiction over a defend- 
ant.4® Where the eourt is required to fix the amount 
of a sequestration bond the failure of the order to 


23. See supra § 64. 


34. Bres v. Booth, 1 La. Ann. 307, | 489 112 S 371. 
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Mercantile Co. v. Pierce, 163 La. 477,{ 57. 


[§§ 65-67 


do so gan be cured only by a supplemental order of 
the court.*° 


A new order for the writ of sequestration must be 
made on each supplemental petition which sets forth 
new matter.*7 


[§ 67] J. Judicial Sequestration, or Sequestration 
Ex Officio. In Louisiana in exceptional cases, chiefly 
those where the ownership of real property is in 
dispute and one of the contending parties does not 
seem to have a more apparent right to the possession 
than the other,#® the judge may, either ex proprio 
motu,*® or upon the application of one of the par- 
ties,°° direct that the property in controversy be 
taken into eustody by sequestration pending the de- 
termination of the suit.°1 The circumstances re- 
quired for granting this extraordinary relief, which 
is relief, or rather protection, of the same sort as 
that afforded by the appointmént of receivers,®” are, 
especially where it is granted at the request of the 
party who is to be dispensed from giving the usual 
bond,®? unusual.°* Thus the court may direct this 
type of sequestration to protect the rights of the Lti- 
gants,®> but it is only when neither one of two con- 
tending parties seems to have a more apparent right 
than the other that the court is empowered to grant 
a sequestration ex officio.°® Hence the remedy can- 
not be granted on the allegations of one of the par- 
ties alone®’ and although properly ordered when the 
facts of the particular case are such as to justify 
the writ,°® it is properly refused when the facts of 
the case do not bring it within the class of cases 
contemplated by law.°® Where a proper showing 


Dickinson y. Texana Oil, ete., 
Co., supra. ' 


35. Foxworth v. Burckhalter, 3 La. 45. Terry v. Terry, 10 La. 68. : fa] Reasons for rule.—(1) “To al- 
Ian, BOR 46. Lemann v, Truxillo, 32 La. | lOW the allegations of one of the lit- 
‘ US BE igants to govern is to practically 

36. Dean v. Boyd, 86 Miss. 204, 38 < Y surrender to this litigant the discre- 
S 297, Legality of seizure under invalid | tion which the law has intrusted to 


[a] For example, the court prop- 
erly allowed applicant to amend his 
bond containing one surety to con- 
form to the statute requiring two 
sureties. Dean v. Boyd, 86 Miss. 204, 
Bie SS Pail 


37. See supra § 49. 


28. Smith v. Citizens’ Nat. Bank, 
(Tex. Civ. A.) 246 SW 407. 


39. Smith v. Citizens’ Nat. Bank, 
supra. 


40. Smith v. 
supra. 


41. See supra § 45. 


42. Leon Zion M antilesiGo, WV. 
Pierce, 163 La. 477, 11% S 371. 


43. Leon Zion Mercantile Ca v. 
Pierce, supra. 


[a] While it is in accordance with 
the practice in some courts (1) to file 
a petition for the writ along with the 
affidavit and bond, there is no rule of 
Jaw which requires that this be done 
(see supra § 45), (2) “or requires such 
filing as a condition precedent to the 
signing of the order for the issuance 
of the writ applied for in the city 
court” [of New Orleans] (Leon Zion 
Mercantile Co. v. Pierce, 163 La. 477, 
IAG IG) = SEAS SCH 49 Jc 

44, Leon Zion Mercantile Co. v. 
Pierce, supra. 

{a] Reason for rule.—‘‘The matter 


of exacting prior payment of costs 
concerns the clerk alone.” Leon Zion 


Citizens’ Nat. Bank, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


order see infra § 70. 


Requirement that court shall fix 
amount of sequestration bond see su- 
pra § 64 


47. Lemann vy, 
Ann. 65 


Seizure under tnvalid order as not 
validated by subsequent valid order 
see infra § 70. 


48. See supra § 31. 


ier Allen v. Whetstone, 35 La. Ann. 


60. Eltringham vy. Clarke, 
Ann, 340, 21 S 547; Allen v. 
stone, 35 La. Ann. 846. 


51. Jennings-Heywood Oil Syndi- 
cate v. Houssiere-latreille Oil Co., 
114 La. 573, 38 S 458; Allen v. Whet- 
stone, 35 La, Ann. 846. 


52. Eltringham v. Clarke, 
Ann. 340, 21 S 547. 


53. See supra § 62. 
54 See infra this section, 


55. Interstate Land Co. v. Doyle, 
120 La. 46, 44 S 918; Hiltringham v. 
Clarke, 49 La. Ann. 340, 348, 21 S 547; 
Allen v. Whetstone, 35 La. Ann. 846. 


“x officio, the court may direct the 
sequestration of property to protect 
the right of property.” Interstate 
Land Co. v. Doyle, supra. 


Truxillo, 32. La. 


49 La. 
W het- 


49 La. 


56. Dickinson v. Texana Oil, etc., 
Co., 144 La. 489, 80 S 669. 


the judge himself.” Dickinson v. 
Texana Oil, etc., Co., 144 La. 489, 80 S 
669, 671. (2) “In such cases the 
judge acts of his own motion; and 
the reason of his action is that all the 
facts and circumstances of the case, 
taken together, suggest the advis- 
ability of so doing.” Dickinson v. 
Texana Oil, etc., Co., supra. 


58. Interstate Land Co. v. Doyle, 
120 La. 46, 44 S 918; State v. Allen, 
110 La. 853, 34 S 804; Benton’s Suce., 
106 La. 494, 31 S 1238, 59 LRA 493: 
State v. Allen, 105 La. 167, 29 S 779; 
Schwan v. Schwan, 52 La. Ann. 1183, 
27 S 678; Eltringham y. Clarke, 49 La. 
Ann. 340, 21 S 547; State v. Judge 
Super. Dist. Ct., 26 La. Ann. 65. 


59. Pasley v. McConnell, 36 La. 
Ann. 703; Young v. Magazine St. R. 
Co., 24 La. Ann, 40. 


{a] Thus judicial sequestration ex 
officio is properly refused where it 
appears that defendant is and has 
been in possession of the disputed 
premises under a sheriff's sale for 
more than eighteen months prior to 
the commencement of applicant’s suit. 
Pasley v. McConnell, 36 La. Ann. 703. 


[b] Appointment of judicial se- 
questrator is not warranted where de- 
fendants enter into bond to secure 
their adversaries against any loss or 
damage that might result from their 
retaining possession of a street rail- 
way in controversy during the pend- 
ency of the suit, The preservation 
and safe-keeping of the property be- 


§§ 67-68] 


for the writ is made the court is not shorn of its 
power to order the writ ex proprio motu by reason 
of the fact that it has antecedently made some order 
with reference to the same property.°° 


VIII. 


{[§ 68] A. Form, Requisites, and Validity. Hx- 
press provisions may prescribe the form and requi- 
sites of the writ of sequestration; and there must be 
a compliance with such provisions.®°® Thus a provi- 
sion requiring that the property to be sequestered 
shall be deseribed in the writ as described in the 
affidavit for the writ must be complied with,°* but 
a substantial compliance is sufficient. The writ 
may be properly quashed on the ground of variance 
from the petition®® but to justify a quashal of the 
writ the variance must be material,®* and must in- 
volve matter required to be in the writ,®* a slight dis- 
crepancy being insufficient to authorize quashing the 
writ.°®° A misnomer as to the person against whom 
the writ issues renders it defective and void,7° and, 
when citation in the main suit has been published in 
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Discretion. It is within the judicial discretion of 
the court to allow or disallow the writ of sequestra- 
tion ex officio®t and to continue or discontinue such 
sequestration when granted.®%? 


WRIT 


accordance with the misnomer, the writ is also void 
under a statutory provision that writs of sequestra- 
tion may issue only at the commencement of or dur- 
ing the progress of a suit and before final judg- 
ment.*+ Unless the statute so requires the writ 
need not state the amount of the debt sued upon‘? 
and if it is stated it may be regarded as surplusage™* 
and need not be considered.?* The writ of seques- 
tration must stand or fall with the application,*? 
or, as otherwise stated, the validity of the writ de- 
pends upon a compliance with the provisions gov- 
erning the making of the application rather than 
upon the truth of the facts set up therein;**® but 
the validity of the writ cannot be tried by traversing 
the application therefor.77 The validity of a writ 
of sequestration valid on its face is not affected by 


ing provided for, the appointment of | Tex. 198, 199. 


sequestrator was unnecessary and 
productive of unnecessary costs. 
Young v. Magazine St. R. Co., 24 La. 
Ann. 40. 


60. State v. Allen, 105 La. 167, 29 
S 719. 


61. Rosenthal-Brown Fur Co. v. 
Jones-Frere Fur Co., 157 La. 887, 103 
S 251; Pavelka’s Succ., 157 La. 480, 
102 S 579; Interstate Land Co. v. 
Doyle, 120 La. 46, 44 S 918; Ramos 
Lumber, ete., Co. v. Sanders, 112 La. 
614, 36 S 625; State v. Allen, 105 La. 
167, 29 S 719; Schwan v. Schwan, 52 
La. Ann, 1183, 27 S 678. 


[a] Status of court.—‘‘In such a 
case . the judge sits as chancel- 
lor vested with ‘discretion to grant the 
equitable order, taking possession 
from both litigants and holding the 
property in the custody of his court 
to prevent its waste and dilapida- 
tion.” State v. Allen, 105 La. 167, 
fod 29 3S) 719. 


[b] “Phe judge cannot be com- 
pelled to grant the writ or to con- 
tinue it in force.’ Ramos Lumber, 
etc., Co. v. Sanders, 112 La. 614, 616, 
36 S 625. 


{c] Article 274, authorizing a se- 
questration of real property ex offi- 
cio, and the continuance of the se- 
questration until the question of own- 
ership is decided, is permissive (1) 
both as to the granting of the writ 
(Ramos Lumber, etc., Co. v. Sanders, 
112 La. 614, 36 S 625) (2) and its con- 
tinuance (Ramos Lumber, etc., Co. v. 
Sanders, supra). 


Right of defendant to have prop- 
erty sequestered ex officio released on 
bond see infra § 87. 


62. See case supra note 61 [c] (2). 


68. See case infra this note; and 
infra text and notes 64-74. 


[a] Writ held substantially to 
comply with a provision requiring the 
writ to command the executing offi- 
cer to take property described in the 
writ into his possession. Hawkins v. 
Canyon First Nat. Bank, (Tex. Civ. 
A.) 175, SW 1638. 


64. See infra text and notes 65-70. 


{a] “he object of this provision 
is to have the identical property 
seized, and to prevent the officer from 
trespassing upon other property of 
the defendant.’”’ Woessner v. Fly, 63 


65. See cases infra this note. 


[a] Description held sufficient.— 
(1) A writ of sequestration giving the 
factory name, year of model, license 
number, and party in possession of 
an automobile is a sufficient descrip- 
tion to identify and distinguish the 
automobile from others. Werner v. 
Eubanks, (Tex. Civ. A.) 7 SW (2'd) 
128. (2) A writ describing the prop- 
erty to be sequestered as: ‘248 sacks 
of rice of the value of $2.50 per sack, 
raised on 300 acres of land of the 
Orange County Irrigation Company 
known as the Lyons Place by the de- 
fendant Wingate, on said land during 
the year 1908, and designated further 
as the rice subjected to said mort- 
gage, of the value of $620,” is a suffi- 
cient description. Orange County Irr. 
Co. v. Orange Nat. Bank, 62 Tex. Civ. 
A. 19, 22, 130 SW 869. 


66. Woessner v. Fly, 63 Tex. 198; 
Porter v. Miller, 7 Tex. 468. 


67. See cases infra this note. 


fa] Fatal variances.—(1) Where 
the petition describes the property as 
“one thousand six hundred and forty- 
six hea'd of sheep, known as the Du 
Bose sheep,” and the writ required 
the seizure of the “Du Bose flock of 
sheep, computed to number two thou- 
sand four hundred head,” the variance 
is fatal. Woessner v. Fly, 63 Tex. 
198. (2) Where the petition described 
and claimed the property sequestered 
as the separate property of the wife, 
but in the writ it was described as the 
property of husband and wife, the 
writ was properly quashed. Porter v. 
Miller, 7 Tex. 468. 


{b] Immaterial variances.—(1) No 
material variance between description 
in affidavit and ‘description in writ. 
Dunean v. Jouett, (Tex. Civ. A.) 111 


SW 981; Halbert v. San Saba Springs 
Land, etc., Assoc., (Tex, Civ. A.) 34 
SW 636. (2) Variance between de- 


seription of animals in return of 
sheriff and that in the writ and affi- 
davit held not sufficient to justify 
quashal. Halbert. v. San Saba 
Springs Land, etc., Assoc., supra. 


{[c] “he test of a variance be- 
tween the writ and petition is: 
‘Would the sheriff, under the writ, be 
authorized to seize any property of 
the defendant other than that de- 
scribed in the petition?’” Halbert v. 
San Saba Springs Land, etc., Assoc., 


(Tex. Civ. A.) 34 SW 636, 637. 


[d] Jury should determine (1) 
what is a substantial variance as to 
the misdescription of property (Mills 
v. Hackett, 65 Tex. 580; Hawkins v. 
Canyon First Nat. Bank, (Tex. Civ. 
A.) 175 SW 168), (2) particularly 
where the question to be determined 
is whether the brand set out in the 
writ and affidavit and the one on the 
animal in controversy is the same 
(Mills v. Hackett, supra; Hawkins 
v. Canyon First Nat. Bank, (Tex. Civ. 
A.) 175 SW 168). 


68. Watts v. Overstreet, 78 Tex. 
571, 14 SW 704. 


_ [a] Thus, where a petition and 
affidavit describe a debt as three thou- 
sand two hundred forty dollars and 
the writ describes it as three thou- 
sand dollars, since there is no neces- 
sity that the writ state the debt at 
all, the variance is immaterial. Watts 
v. Overstreet, 78 Tex. 571, 14 SW 704. 


69. Werner vy. Eubanks, (Tex. Civ. 
AS) TeoSiwWe (2d)— 128. 


_{a] Thus a discrepancy in the en- 
gine number of an automobile other- 
wise sufficiently described in the writ 
of sequestration does not authorize 
quashing of writ. Werner v. Eu- 
banks, (Tex. Civ. A.) 7 SW (2d) 128. 


70. Watt! va Parlin, 44° Dex.) Give At 
439, 98 SW 428. 


71. Watt v. Parlin, supra. 


_[a] Thus, where a publication of 
citation and a writ of sequestration 
were directed against J. M. Peters, the 
writ was void as against M. J. Pe- 
ters, as having been issued before any 
citation issued against him, since, un- 
der the express provision of Sayles 
Rev. Civ. St. art 4864, the writ may 
issue only at the commencement of or 
before final judgment of a suit. Watt 
v. Parlin, ete., Co., 44 Tex. Civ. A. 439, 
98 SW 428. 


72. Watts v. Overstreet, 
571, 14 SW 704. 


78 Tex. 


73. Watts v. Overstreet, supra. 

74 Watts v. Overstreet, supra. 

7S. Royer’s Succ., 105 La. 281, 283, 
29S) bia. 

76. Southern Surety Co. v. Adams, 


(Tex. Civ. A.) 278 SW 943. 


77. Southern Surety Co. v. Adams, 
supra. 
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the fact that it states in the alternative the reasons 
upon which it was sought.7§ 

Equitable writ. Express statutory provisions‘® 
may prescribe what the equitable writ of sequestra- 
tion as a conservatory process shall contain; but 
the validity®® and the regularity of the issuance** 
of such a writ are to be judged exclusively by courts 
of chancery®? in the same manner as equitable writs 
of sequestration issued under the general powers of 
the chancery court.§% 
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[§ 69] B. Amendment and Cure of Defects. Al- 
though a variance is a defect which may justify the 
quashal of the writ,S+ applicant may, on motion, be 
permitted to cure such a defect by amending. the 
writ;8> and where the writ fails to bear an indorse- 
ment of the date of issuance the clerk may be per- 
mitted to indorse the proper date nune pro tune.*° 
A writ issued under an invalid order cannot be vali- 
dated by a subsequent valid order,*? a new writ 
should issue upon the corrected order.’§ 


IX. LEVY AND RETURN 


[§ 70] A. Levy. As in the ease of writs of at- 
tachment,®® writs of sequestration are usually exe- 
cuted by a sheriff®® who has the right to seize prop- 
erty of defendants in a sequestration proceeding, un- 
der a writ issued against them,®! and he is justified 
in using such force as may be necessary for the pur- 
pose.2 The levy of a writ of sequestration merely 
constitutes a judicial deposit, of the property levied 
upon, into the custody of the court,®* for the pur- 
pose of keeping the seized property safely, pending 
the trial in which the writ is issued,®* and to enable 
the court ultimately to dispose of the property,°®° 
and property thus levied upon remains, during the 
pendency of the levy, in the eustody of the law.°® 
The levy of the writ does not constitute a conver- 
sion of the property levied upon,®’ nor affect the 


78. Meador v. State, 44 Tex. Cr. 


468, 72 SW 186. 

79. See statutory provisions. 

80. Peck v. Crane, 25 Vt. 146. 

81. Peck v. Crane, supra. 

82. Peck y. Crane, supra. 

83. Peck v. Crane, supra. ‘ 
84. See supra § 68. 94. 
85. Porter v. Miller, 7 Tex. 468. Shelton, supra. 


[a] Reason for rule.—‘‘Nothing a 
has been more usual than to allow a| ‘Tex. 
subsequent mistake to be amended by 96. 
something that preceded it.” 


of the goods. 
La. Ann. 473. 


93. 


erty sequestered, for 
the warehouse and taking possession | 43 S 
Flournoy v. Milling, 15 5. 


Fowler v. Stonum, 6 Tex, 60; 
Harding v. Jesse Dennett, Inc., (Tex. [al 
Civ? VAAL ASW ed) a8 62: 
Mortge., etc., Co. v. Shelton, 8 Tex. Civ. 
A. 550, 29 SW 494. 


Western Mortg., 


95. Harding vy. Jesse Dennett, Inc., 
Civ. A.) 17 SW (2d) 862. [b] 


See infra § 85. 


title to the property,°® and creates no lien.®°® For 
the levy under a writ of sequestration to be valid, 
the seizure must be made under a valid order for 
the writ,! and a seizure under an invalid order can- 
not be validated by a subsequent valid order,? and 
upon each supplemental petition which sets forth 
new facts, a new seizure must be made.® It is the 
duty of the sequestrator to find and seize the prop- 
erty sought to be sequestered,* but while defendant 
in a suit is under no legal obligation to produce prop- 
erty in order that it may be seized under writs of 
sequestration in the hands of a sheriff,> and a de- 
fendant’s refusal to deliver to the sheriff the prop- 
erty sought to be sequestered does not constitute a 
contempt,® resisting an officer, attempting to levy 


breaking open ei gan Tey, Veestuart, 119)" Ma 2, 


Ansley v. Stuart, 119 La. 1, 43 


S 892; State v. Orleans Parish Civ. 
Distwet, Ul 2p tha. .LS2. v3Gus Bibs 
Rule otherwise stated.—‘“‘A 


Western | gefendant cannot be compelled to aid 


and assist in the execution of such 
writ by disclosing or surrendering 
property to the sheriff, or other ex- 
ecutive officer of the court.’ Ansley 
v. Stuart, 119 La. 1, 7, 43 S 892. 


_Judgment on a rule ordering 
defendant to deliver certain certifi- 
cates of stock to the sheriff holding 


Gide, ls 3% 


Porter = : 
3 97. Western Mortg., etc., Co. v.}|a writ of sequestration is not sustain- 
v-_ Miller,’ 7 'Tex.- 468," 482. Shelton, 8 Tex. Civ. A. 550, 29 SW|able. Ansley v. Stuart, 119 La. 1, 43 
86. Whitaker v. Sanders, (Tex. Civ. | 494. S 892. 
2 
A.) 52 SW 638, 639. $8. Fowler v. Stonum, 6 Tex. 60. [c] Reasons for rule—(1) “Such 


“The clerk was properly permitted 99. 
to indorse upon the writ nunc pro 


tune the date of its issuance.” Whit- 

aker v. Sanders, supra. se 
Sv.u wemann Vv. Truxillo; 32. Qa. : 

Ann, 65 


65 


Harding v. Jesse Dennett, Inc., 
(Tex. Civ. A.) 17 SW (2d) 862. 


Lemann vy. Truxillo, 32 La. Ann, 


2. Lemann vy. Truxillo, 32 La. Ann, 


writs do not command the defendant 
to do anything in aid of a contemplat- 
ed seizure.” Ansley v. Stuart, 119 
La. 1, 7, 48 S 892. (2) “It is the busi- 
ness of the officer, to whom such 
writs are directed, to find and seize 
the property.” Ansley v. Stuart, su- 
pra. 


ss. Lemann vy. Truxillo, supra. 


[a] Where judge omits to fix 
amount of the bond in his order grant- 
ing the sequestration, the writ can- 
not be validated by a subsequent order 
fixing the amount. A new writ must 
issue under the supplemental order 
fixing the amount of the bond. Le- 
mann v. Truxiilo, 32 La. Ann. 65. 


89. See Attachment § 399. 


90. See infra text and notes 5, 
6; and infra § 78. 


91. Flournoy v. Milling, 
Ann. 473. 


92. Flournoy v. Milling, supra. 


[a] Where parties claiming privi- 
lege on goods sought to be seques- 
tered closed their warehouse and re- 
fused to allow the sheriff to enter 
and seize the property sought to be 
sequestered, he is not liable to par- 
ties claiming a privilege on the prop- 


15 La. 


[a] For example, in a case where 
the court grants an order for the writ 
without filing the amount of the se- 
questration bond, as required by law, 
and the writ issues and seizure, is 
made under the order thus rendered 
defective, a new seizure should be 
made on a new writ issuing on a cor- 
rected or supplemental order. Le- 
mann v. Truxillo, 82 La. Ann. 65. 


aio Lemann vy. Truxillo, 32 La, Ann. 


[a] The court is without jurisdic- 
tion as to the extent which the de- 
mand on a supplemental petition ex- 
ceeds the demand in the original pe- 
tition, where there was no new sSei- 
zure made under the supplemental pe- 
tition. Lemann y. Truxillo, 32 tia! 
Ann, 65. 


Necessity of new writ on supple- 
mental petition setting up new facts 
see supra § 66. 


Right of sheriff to use necessary 
force in levying writ of sequestra- 
tion see supra text and note 92. 


6 State v. Orleans Parish Civ. 
Dist. .Ct., 112° lias 1822"36 Sisibe But 
see Ansley v. Stuart, 119 La. 1, 7, 43 
S 892 (stating that “such an order 
[for sequestration] can be enforced 
only by the process of contempt, is- 
sued in aid of a writ [of sequestra- 
tion which is] not directed to the de- 
fendant and [is] not commanding him 
to do anything’’). 


[a] Reason for rule.—‘If a sher- 
iff holding a writ of seques- 
tration . by making a demand 
upon a party having money in his 
possession to deliver the same to him, 
could, on being refused, make return 
of such fact to the court, obtain from 
it a rule upon such party to show 
cause why he should not make such 
delivery, and, failing so to do, to be 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 70-71] 


a writ of sequestration, may be a criminal offense.? 
Under a rule of a federal court that the creation, 
continuance, and termination of liens and rights cre- 
ated by attachment of property shall be governed 
by the law of the particular state and a state statute 
authorizing writ of sequestration in the nature of 
conservatory process to be served in a particular 
manner, the mode of service as prescribed bv the 
state law is sufficient in a proceeding before a federal 
court sitting in the particular state. | 


Constructive levy. Where the sheriff already has 
in his custody under a writ of sequestration property 
sought to be sequestered, he need not actually seize it 
again under a subsequent writ,® since his custody or 
possession of property under the original writ of se- 
questration constitutes an effective constructive levy 
under all subsequent writs which may come into his 
possession against the same party defendant.?° 


Quantity or amount of property. Where the quan- 
tity of property sequestered is greatly in excess of 
the amount necessary to satisfy the claims of ap- 
plicant for the writ, the court may, if it so desires, 
release part of the property,!t more particularly 
where the sequestration is one of discretion rather 
than of right. 


Ownership and identity of property. Defendant 
who asserts such fact is required to show that the 
property seized under a writ of sequestration is not 
that described therein,'*? and he impliedly admits 


punished for contempt, the proceed-| 27 S 85. 
ing for contempt would become an [a] 
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that the property seized is that described when he 
does not put the fact in issue,1* but a defendant who 
claims a partnership interest in the property sought 
to be sequestered does not estop himself from sub- 
sequently claiming the property to be his own, by 
pointing out to the sheriff the property to be se- 
questered.1°—-16 


[§ 71] B. Return. Where the statute does not 
preseribe the form for the return,!7 the return should 
describe the property sequestered substantially as 
it is described in the writ and the affidavit.1> While 
a variance in a return may be a ground of quashal,*® 
it must be material,?° and an amendment of the re- 
turn may?! and should?? be allowed, so as to make 
the return conform to the facts. Under a provision 
of the statute that the return must show in what 
manner the order of sequestration was executed, the 
return is the act of the sheriff,?* and must show what 
he has done under the writ.?4 


Inventory. Under a provision requiring the sher- 
iff to annex to his return a true and minute inven- 
tory of the property sequestrated, he must make such 
inventory,?° without awaiting a final judgment main- 
taining the writ of sequestration.?® 


Release of property on bond. Under provisions 
permitting defendant to have the writ of sequestra- 
tion set aside on furnishing bond and requiring the 
sheriff to make his return on the order of sequestra- 
tion, the return on the writ must show the execu- 


) deemed controlling . . because 


“The the sheriff was furnished with a de- 


easy and convenient general substi- 
tute for the usual] legal remedies pro- 
vided by law for the enforcement of 
rights.” State v. Orleans Parish Civ. 
Dist) Ct.,/ 112) La. 182,194, 36 S 315 
[quot Ansley v. Stuart, 119 La: 1, &, 
43 S 892]. 


[b] Remedies provided by law for 
a defendant’s refusal to deliver prop- 
erty under a writ of sequestration 
are: (1) Under Code Pract. art 635, 
by an action for damages (State v. 
Orleans Parish Civ. Dist. Ct.; 112 La. 
182, 36 S 315), (2) or under Code 
Pract. art 636, by a writ of ‘distringas 
(State v. Orleans Parish Civ. Dist. Ct., 
supra). 


7. See cases infra this note. 


[a] In a prosecution for resisting 
an officer attempting to levy a writ 
of sequestration (1) the writ when 
fair on its face is properly admitted 
in evidence (Meador vy. State, 44 Tex. 
Cr. 468, 72 SW 186; Witherspoon v. 
State, 42 Tex. Cr. 532, 61 SW 396, 96 
AmSR 812), (2) but it is unneces- 
sary to offer the affidavit (Meador v. 
State, supra; Witherspoon v. State, 
supra), (3) or bond upon which the 
writ is based (Witherspoon yv. State, 
supra). 


8. Steam Stone-Cutter Co. v. Jones, 
18 Fed. 567; Steam Stone-Cutter Co. 
v. Sears, 9 Fed. 8, 20 Blatchf. 23. 


{a] Thus, where the writ was filed 
in its proper place in the town clerk’s 
oftice in accordance with the state 
statute and defendant has actual no- 
tice of the writ there is sufficient serv- 
ice of the writ. Steam Stone-Cutter 
Co. v. Jones, 13 Fed. 567, 21 Blatchf. 
138. 


9. State v. Allen, 52 La. Ann. 568, 
27S 85. 
10. State v. Allen, 52 La. Ann. 568, 


[57 C.. F-—12] 


law does not contemplate the doing 
of a vain thing, that is, to require an 
officer to make an actual, tangible sei- 
zure of property he has under seizure 
and in possession under a writ pre- 
viously issued.’ State v. Allen, 52 
Wa, vAnNsS6S8;b0/3,ce bs SSuNe G2 )aeelt 
this were not the case [that a sher- 
iff’s possession under one writ op- 
erates as a constructive seizure un- 
der other writs], inextricable confu- 
sion would unavoidably arise, as it 
would be necessary for the sheriff 

. to take the property seized 
under the first writ into actual pos- 
session again under the second writ; 
and so on, indefinitely throughout a 
series of . sequestrations and 
executions. The result would be that 
the sheriff would have actual posses- 
sion under the last writ instead of 
the first one.’”’ State v. Allen, supra. 


11. Martel v. Jennings-Heywood 
Oil Syndicate, 115 La. 451, 454, 39 S 
441, 


12. Martel v. Jennings-Heywood 
Oil Syndicate, supra. 

13.. Hawkins v. Canyon First Nat. 
Bank, (Tex. Civ. A.) 175 SW 163. 


14. Hawkins v. Canyon First Nat. 
Bank, supra. 


[a] The record stands as a con- 
fession on the part of defendant that 
the proper animals were seized, when 


there was no issue presented that the 


wrong sheep were seized. Hawkins 
v. Canyon First Nat. Bank, (Tex. Civ. 
A) 175 “Sw 163. 


15-16. Long v. Kee, 44 La. Ann. 
809, 10 S 854. 


[a] Reason for rule.—‘While un- 
der ordinary circumstances such con- 
siderations would have great weight, 
yet under the exceptional circum- 
stances of this case they can not be 


tailed list of the property intended 
for sequestration, and a seizure of 
which was demanded, and it is likely 
enough that the defendant merely in- 
dicated where such property could be 
found, without intending to waive or 
abandon his right.” Long v. Kee, 44 
La. Ann. 309, 315, 10 S 854. 


17. Hawkins v. Canyon First Nat. 
Bank, (Tex. Civ. A.) 175 (SW 163: 

18. See cases infra notes 19, 20. 

19. Porter v. Miller, 7 Tex. 468. 


20. Hawkins v. Canyon First Nat. 
Bank, (Tex. Civ. A.) 175 SW 163, 165; 
Halbert v. San Saba Springs Land, 
etc., Assoc., (Tex. Civ. A.) 34 SW 6386. 


“In the absence of a specific direc- 
tion by statute requiring that the re- 
turn shall describe the property as 
described in the writ or affidavit, we 
do not feel warranted in holding ‘that 
the return shall be quashed when the 
description is not exactly the same.” 
Hawkins v. Canyon First Nat. Bank, 
supra. 


Materiality of variance to be deter- 
a7 ta by jury see supra § 68 note 
7 ; 


21. Porter v. Miller, 7 Tex. 468. 
22. Porter v. Miller, supra. 


toe Ware v. Wilson, 22 La. Ann. 


24 Ware v. Wilson, supra. 

25. Bellau v. Ramsey, 139 La. 983, 
72 S 708. 

26. Bellau v. Ramsey, supra. 

[a] Thus on a motion to dissolve 


the writ under a judgment maintain- 
ing the writ and ordering an inven- 
tory of the property sought to be se- 
questered, the inventory was held to 
have been properly made by the sher- 
a . pie v. Ramsey, 139 La. 983, 
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tion,?? and acceptance?® of the release bond, the re- 
lease of the property on the bond,”® and the setting 
aside of the writ.*° 

Where an equitable writ of sequestration, for the 
enforcement of a decree, is issued to sequester a 
chose in action, but is defeated merely because the 
debtor of defendant contests his own liability in the 
chose, because of its invalidity, the return on the 
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writ should not be quashed ;3? and where a copy of 
an equitable writ of sequestration in the nature of 
an attachment is filed with a town clerk, in pursu- 
anee of an appropriate statute, the writ is valid as 
against subsequent purchasers of the property sought 
to be sequestered, without the entry of the officer’s 
return on the writ in a book to be kept for the entry 
of writs of attachment.*? 


X. .PROPERTY SUBJECT TO SEQUESTRATION* 


[§ 72] A. In General. The interests in property 
which may be sequestered may depend upon the 
terms of applicable statutory provisions.** By ex- 
press provision of the statute all species of property 
real or personal, as well as the revenue proceeding 
from the same, may be sequestered,*> but even in 
the absence of such provisions it seems that all spe- 
cies of property may, in appropriate cases, be se- 
questered.2° However, the writ of sequestration 
cannot issue against property which has lost its 
identity.?7 

Perishable property. The perishable nature of 
property is no reason why it should not be seques- 
tered and the proceeds deposited in court.** 


Undivided interest. There cannot be a sequestra- 
tion of an undivided portion of property,®® but, one 
entitled to the sequestration of an undivided interest 
is entitled to sequester the entire property,*® and 
applicant’s rights therein determined according to 
the proportion of his interest measured by the units 
into which the property is converted.** 


Equitable process for the enforcement of decrees 


27. Ware v. Wilson, 22 La. Ann. 


were the proceeds of a sale of furni- 
ture in which applicant for the writ 


by way of writ of sequestration has been held to 
be available as against real or personal property,** 
and it has been said that all species of property are 
subject to a writ of sequestration for contempt.** 


[§ 73] B. Realty. Upon the presentation of a 
proper case the courts have permitted the seques- 
tration of real estate** and of: things which had be- 
come a part thereof,t® such as wells,*® growing 
trees,** and growing ecrops.*§ 


An equitable writ of sequestration to enforce a 
decree it has been held may run against land,*® and 
the equitable writ as a conservatory process has also 
run against realty.°° 


In Pennsylvania, under statutes providing for the 
equitable writ of sequestration in the nature of an 
execution, the income of life estates®! has been held 
subject to the writ. 


[§ 74] C. Tangible Personal Property. All kinds 
of tangible personal property are, it seems, subject 
to sequestration in appropriate cases,°? and the fact 
that the writ has been ‘granted by the court ex pro- 


574; Zeigler v. Sawyer, 


(Tex. Civ. 
A.) 16 SW (2d) 894. 


102. 
28. Ware v. Wilson, supra. 
[a] Release bond not mentioned.— 


Ware v. Wilson, 22 La. Ann. 102. 


29. Ware v. Wilson, supra. 


{a] Return held not to show re- 
lease (1) of sequestered property 
(Ware v. Wilson, 22 La. Ann. 102), 
(2) but on the contrary to. show that 
a keeper thereof was appointed (Ware 
vy. Wilson, supra), 


30. Ware v. Wilson, supra. 


31. Keighler v. Ward, 8 Md. 254 
[rev sub nom. Keighler vy. Nicholson, 
4 Md. Ch, 86]. 


32. Steam Stone-Cutter Co. v. 
Sears, 23 Fed. 313, 23 Blatchf. 194; 
Steam Stone-Cutter Co. v. Jones, 13 
Fed. 567, 21 Blatchf. 138. 


33. Cross references: 
Corporation property see Corporations 
§ 3131; 


Funds deposited to credit of holders 
of public bonds see Depositaries § 
82 text and note 81. 


Requirement that property be in de- 
fendant’s possession see supra § 37. 


Scope of writ as permitting seizure 
of all of defendant’s property see 
supra § 


34. See statutory provisions. 

35. See statutory provisions. 

36. See infra §§ 73-75. 

37. Sullivan v. Koy, 5 La, A. (Or- 
leans) 37. 

{a] For example, funds which 


Yor later cases, developments and changes in the law see Annotations, samé title and section number. 


claimed an interest could not be se- 
questered in the hands of an auction- 
eer who had, long before the writ was 
sued out, properly mingled the funds 
with his own and had credited the 
net balance of the proceeds to de- 
fendant who owned the furniture. 
Sone vy. Koy, 56 Wa. A. (Orleans) 
tlle 


38. Segur v. Sorel, 11 La. 439. 


Sale of perishable property see -in- 
fra § 141. 


39. Gulf Refining Co. v. Hayne, 148 
La. 340, 86 S-891; Blanchard v. Luce, 
rte Ann. 46; Segur v. Sorel, 11 La. 


40. Gulf Refining Co. v. Hayne, 148 
La. 340, 86 S 891; Blanchard v. Luce, 
Ce: Ann, 46; Segur v. Sorel, 11 La. 


41. Segur v. Sorel, 11 La. 439, 


[a] Thus, where applicant relies 
upon an undivided half-interest in a 
sugar crop he may be entitled to have 
the whole crop sequestered, and he is 
entitled to one half of every hogs- 
head of sugar made from the crop. 
Segur v. Sorel, 11 La. 439. 


v Mere v. Rogers, 11 Paige (N. 
=) 


Equitable writ of sequestration as 
not giving title to sequestered land 
or personalty see supra § 12 


43. White v. Geraerdt, 1 Edw. (N. 
¥.) 336. 
44, Interstate Land Co. v. Doyle, 


120 La. 46,44 S 918; Ramos Lumber, 
etc., Co. v. Sanders, 112 La. 614, 36 
S 625; Carter v. Lewis, 15 La. Ann. 


ae See infra text and notes 46- 


46. Gulf Refining Co. v. Hayne, 148 
La. 340, 86 S 891. 


[a] Oil well—Gulf Refining Co. v. 
Hayne, 148 La. 340, 86 S 891. 


47. Pharr v. Shadel, 115 La. 92, 38 
S 914; State v. Allen, 110 La. 853, 
34 S 804, 


48. State v. Allen, 110 La. 853, 34 
S 804; Carter v. Lewis, 15 La, Ann. 
574; Gardner v. Shipley, 4 La. Ann. 
184; Neilson v. Pool, 17 La. 209; Wil- 
liams v. Duer, 14 La. 531; Segur v. 
Sorel, 11 La. 439; Haile v. Oliver, 52 
Tex. 4435 Fincher v. Wood, (Tex! Civ. 
A.) 223 SW 868; Wandelohr v. Gray- 
son County Nat. Bank, (Tex. Civ. A.) 
106 SW 413 [aff 102 Tex. 20, 108 SW 


1154, 112 SW 1046]; Broussard v. 
Hinds, 46 Tex. Civ. A. 134, 101 SW 
855; Zimmerman v. Pearson, (Tex. 


Civ. A.) 51 SW 523. 


49. Whitehead v. Harrison, 1 Barn. 
431, 94 Reprint 290. 


50. Steam Stone-Cutter Co. v. 
Sears, 9 Fed. 8, 20 Blatchf. 23; French 
v. Winsor, 36 Vt. 412. 


51. Holliday v. Bruner, 153 Pa. 
262, 25 A 1128; Pentland v. Kelly, 6 
Watts & S. (Pa.) 483. 

Life estate: 

As subject to execution see Execu- 

tions § 70. 

In personal property as subject to 

sequestration see Hstates § 108. 


52. See infra this section. 


§§ 74-76] 


prio motu does not prevent the sequestration of 
Among other instane- 
es of tangible personal property sequestered have 
been the movables** and baggage®® of a boarder, cot- 
ton,°® cotton seed,>? oil,°* tobacco,®® rice,®® oats,®4 
logs,®? tent floors,®? hides,®* live stock,®® slaves,®® 
machinery,®” trade fixtures,®& household furniture,®® 
carriages,‘® buggies,*! automobiles,’? and boats.7° 


tangible personal property.** 


Under the equitable process of sequestration for 
the enforcement of a decree tangible property is 
subject to the writ,’* and the income of trustees 
from a trust estate may, in a proper case, be subject 
to this equitable writ of sequestration.”° 
personal property is subject to the equitable writ of 
sequestration as conservatory process,‘® for exam- 
ple, cotton,** livestock,’§ and negro slaves.7® 


Whether 
choses in action are subject to the writ of sequestra- 
tion as conservatory process may depend upon stat- 


[§ 75] D. Choses in Action. 


53. Schwan.v. Schwan, 52 La. Ann. 
1183, 27 S 678. 


54. Wooster v. Salzman, 14 La. 98. 

55. Wooster v. Salzman, supra. 

56. Maxwell v. Yerger, 125 La. 1, 
51 S 48; Carroll v. Bridewell, 27 La. 
Ann. 239; Milne v. Amelung, 2 Mart. 
(La.) 209. 

57. Maxwell v. Yerger, 125 La, 1, 
51 S 48; Sonia Cotton Seed Co. v. 


The Red River, 106 La. 42, 30 S 303, 
87 AmSR 293: Roberts Seed Co. v. 
Mt. Pleasant Oil Mill, (Tex. Civ. A.) 
214 SW 939. 


58. Gulf Refining Co. v. Hayne, 148 
La, 340, 86 S 891; Martel v. Jennings- 
Heywood Oil Syndicate, 115 La. 451, 
39 S 441. 


59. WHasluck v. Morgan, 2 Mart. N. 
S. (La.) 
60. Gueydan v. T. P. Ranch Co., 


156 La. 397, 100 S 541. 


61. Brooks v. Taylor, 
A.) 214 SW 361. 


62. State v. Allen, 110 La. 8538, 34 
S 804; Materne v. Lion, 35 La, Ann. 
988. 


63. E. H. Bruyere Constr. Co. v. 
Bewley, (Tex. Civ. A.) 258 SW 221. 


64. Herrera v. Marquez, (Tex. Civ. 
A.) 182 SW 1143. 


65. Duncan v. Wise, 39 La. Ann. 
a4, 6 S’ 13° (mules); Daugherty v. 
Vance, 30 La. Ann. 1246 (mules); Car- 
roll v. Bridewell, 27 La. Ann. 239 
(mules); Catalogne v. Bauries, 4 La. 
Ann. 567 (cows and horses); Watts 
v. Overstreet, 78 Tex. 571, 14 SW 704 
(sheep); Lang v. Daugherty, 74 Tex. 
226, 12 SW 29 (cattle); Mills v. Hack- 
ett, 65 Tex. 580 (mule); Southern 
Surety Co. v. Adams, (Te Civ. A.) 
278 SW 943 (goats and shéep); Wil- 
kie v. Wilkie, (Tex. Civ. A.) 220 SW 
418. (mules); Reasonover vy. Riley, 
(Tex. Civ. A.) 150 SW 220 (cattle); 
Owens v. Vander Stucken, (Tex. Civ. 
A.) 133 SW 491 (cattle); Western 
Mortg., etc., Co. v. Shelton, 8 Tex. 
Civ. A. 550, 29 SW 494 (horses). 


Carter v. Lewis, 15 La. Ann. 
Boatner v. Wade, 14 La, Ann. 
Anderson v. Stille, 12 La. Ann. 
Gibson v. White, 4 La. Ann. 14; 
Patterson v. Hall, 1 La. Ann. 108; 
Fink v. Martin, 10 Rob. (La.) 147; 
Rodriguez v. Vassant, 11 La. 165. 


67. Nichols v. Paine, 52 Tex. Civ. 
A. 87, 113 SW 972 (hoisting engine). 


68. Stout v. Haynes, 165 La. 680, 
115 S 823 (oil rig); Pick v. Dickin- 


(Pex Civ. 
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or not 


sons, Inc., 154 La. 1068,-98 S 669 
(restaurant fixtures); Nalle v. Baird, 
30 La. Ann. 1148 (plantation equip- 


ment); Clapp v. Seibrecht, 11 La. 
Ann. 528 (confectionery store fix- 
tures); Reasonover v. Riley, (Tex. 


Civ. A.) 150 SW 220 (dairyman’s fix- 
tures); Wedig v. San Antonio Brew- 
ing Assoc., 25 Tex. Civ. A. 158, 60 SW 
567 (hotel bar and fixtures). 


69. Siddall v. Goggan, 68 Tex. 708, 
5 SW 668 (piano, stool, and cover); 
Fawcett v. Mayfield, (Tex. Civ. A.) 
183 SW 111 (furniture and household 
goods). 


ae Mulligan v. Vallee, 31 La. Ann. 
71. Mulligan v. Vallee, supra. 
72. Overland-Texarkana Co. v. 
Bickley, 1 La. A. 699; Jackson Vv. 


Guaranty State Bank, (Tex. Civ. A.) 
266 SW 831. 


73. Francis v. Martin, 28 La. Ann. 
so Noble v. Warner, 21 La. Ann. 
284. 

74. McCann v. Randall, 147 Mass. 


81, 17 NE 75, 9 AmSR 666; Roberts 
v. Stoner, 18 Mo. 481 (slaves). 


{a] Books and papers of corpora- 
tion may be sequestered, so far at 
least ag they contain information or 
give title to property which has been 
sequestered. Lowten v. Colchester, 2 
Meriv. 385, 35 Reprint 991. 


75. Raynes v. Raynes, 54 N. H. 
201. : 


Waste of trust estate by trustee as 
ground for writ see supra § 31. 


76. See infra text and notes 77- 
79. 

77. Parker v. Grammer, 62 N. C. 
28. 

78. Day v. Hartman, 74 Miss. 489, 
21 S 302. 

79. McDaniel v. Stoker, 40 N. C. 
274; Hall v. Paschall,,27 N. C. 668. 

80. See statutory provisions. 

81. Ansley v. Stuart, 119 La. 1, 43 
S 892; State v. Judge Orleans Parish 


Eighth Dist. Ct., 22 La. Ann. 260. 


82. Lannes v. Courege, 31 La. Ann. 
74: Horne v. Belcher, 11 La. Ann. 
321; Dumonteil v. Dubroqua, 1 Rob. 
(La.) 531. 


83. Parish v. Hozey, 17 La. 578. 


84. Mestier v. A. Chevalier Pawe- 
ment Co., 108 La. 562, 32 S 520. 


85. Keighler v. Ward, 8 Md. 254, 
266 [rev sub nom, Keighler v. Nichol- 
son, 4 Md. Ch. 86]; McCann v. Ran- 


utory provisions.®° 
tions and titles may be sequestered when their own- 
ership 1s in dispute, choses in action which have 
been sequestered include such things as shares of 
corporate stock,®! promissory notes,®? bills of ex- 
change,** or paving certificates.§4 


Under an equitable writ of sequestration for the 
enforcement of a decree choses in action may be se- 
questered,®® at least where the party in whose hands 
the ehose is admits the debt to be due and is willing 
to pay the same over under the order of the court.*® 
While it has been said that the debtor of defendant 
may be compelled to pay the money due upon the 
chose into court,’? it has also been held that a chose 
in action may be sequestered only when the debtor 
of defendant is protected by proper proceedings*® 
or when such debtor is willing to pay the debt.®® 


[§ 76] EH. Joint and Partnership Property.?° 
Both joint®? and partnership®? property are subject 
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Under a provision that obliga- 


dall, 147 Mass. 81, 98, 17 NE 75, 9 
AmSR 666; Grew v. Breed, 12 Metc. 
(Mass.) 3638, 46 AmD 687; White v. 
Geraerdt, 1 Edw. (N. Y.) 336; Wilson 
v. Metcalfe, 1 Beav. 263, 17 EngCh 
263, 48 Reprint 941; Francklyn v. 
Colour, 3 Swanst. 276, 36 Reprint 


“The better opinion . 
choses in action, under certain cir- 
cumstances, may be effectually 
reached by sequestrators.” Hosack 
v. Rogers, 11 Paige (N. Y.) 603, 606. 


86. Keighler v. Ward, 8 Md. 254 
{rev sub nom. Keighler v. Nicholson, 
4 Md. Ch. 86]. 


87. See case infra this note. 


[a] “The debtors of the defendant 
if parties to the suit, or, if not, by 
ancillary proceedings making them 
parties, may be compelled to pay the 
money they owe to the defendant into 
court.’”” McCann v. Randall, 147 Mass, 
81, 98, 17 NE 75, 9 AmSR 666. 


88 Wilson v. Metcalfe, 1 Beav. 
263, 48 Reprint 941; Francklyn v. 
eee 3 Swanst. 276, 36 Reprint 


[a] How sequestration (1) of a 
chose in action is to be made effec- 
tive may be a question requirin® 
much consideration. Wilson v. Met- 
calfe, 1 Beav. 263, 48 Reprint 941. 
(2) In a clear and simple case it may 
be by order only (Wilson v. Metcalfe, 
supra) (3) and a voluntary payment 
may be protected (Wilson v. Metealfe, 
supra). (4) In other cases it may be 
necessary to resort to a proceeding 
under the direction of the court. Wil- 
son v. Metcalfe, supra. 


69. Keighler v. Warf, 8 Md. 254 
{rev sub nom. Keighler*v. Nicholson, 
4 Md. Ch. 86]. 


90, Levy on undivided interest see 
supra § 72. 


91. Le Blanc v. Guy, 14 La. A. 162, 
128 S 715, 719; Gulf Refining Co. -v. 


a HSw that 


Ha¥ne, 148 La. 340, 86 S 891; Inter- 
state Land Co. v. Doyle, 120 La. 46, 
44 § 918; Segur v, Sorel, 11 Ta. 439. 


“Property of joint owners may be 
sequestered at the instance of one of 
the owners for good cause.” Le Blane 
v. Guy, supra. 


92. Boimare v. St. Geme, 113 La. 
898, 37 S 869; State v. Judge Iber- 
ville Dist. Ct., 38 La. Ann. 49; Blanch- 
ard v. Luce, 19 La. Ann. 46. 


Interest of partners in firm 
behed generally see Partnership § 


rop- 
221, 


220 os Oval] 
to sequestration at the instance of another joint own- 
er or partner respectively. : 

[§ 77] F. Property in Custody of Law.°* 
erty in the custody of the law is not subject to se- 
questration®* without the consent of the court hav- 
ing custody of the property.°® Thus, without such 
consent, property in the hands of a receiver ap- 


XI. SEQUESTRATORS; CUSTODY 


[§ 78] A. Sequestrators'—1. Nature of Office; 
Designation, Selection, and Appointment. The se- 
questrator is the legal custodian of the sequestered 
property,? and under express provision of the stat- 
ute may be the public officer whom the law provides 
to execute the orders of the court? who is to act in 
case the parties fail to appoint a sequestrator of 
their own choice.* 

Under equitable process. 
sequestration issues from a court of equity, the court 
should name the sequestrators who are to take 
charge of defendant’s estate.° 

In Pennsylvania under a statute authorizing an 
equitable writ of sequestration in the nature of an 
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Prop- 


Whenever the writ of 


[§§ 76-79 


pointed by a court of justice,®® or property already 
seized by process from another court,®” cannot be 
sequestered; but it has been held that only property 
in the custody of the court under the process is 
exempted from sequestration as being in custodia 
legis.°8 Thus notes filed and being sued upon in 
another court may be sequestered.°® 


AND DISPOSITION OF PROPERTY 


execution, the office of sequestrator is borrowed from 
chancery.® : 


[§ 79] 2. Rights and Duties of Sequestrators’— 
a. Custody and Control of Property. Where the 
statute provides that the writ of sequestration shall 
command the sequestrating officer to keep seques- 
tered property, subject to the future order of the 
court, he is required, if the sequestered property is 
not replevied, to keep it, subject to court order,® 
and is justified in retaining control of the property 
until specifically ordered by the court to dispose of 
it® or until a final disposition of the cause,?° an in- 
terlocutory judgment being insufficient to divest the 


93. Exemption against writ of se- 
questration of rents and profits of life 
estate see Exemptions § 228 text and 
note 76. 


94. Twitty v. Clarke, 14 La. Ann. 
503; Harrison v. Waterberry, (Tex.) 
HRN 109, 110 [rev (Civ. A.) 27 SW 
430]. 


“It is too well settled to require 
authority that, when property is in 
the custody of the law, it cannot be 
interfered with by an officer acting 
under process issued in other cases.”’ 
Harrison v. Waterberry, supra. 


95. Harrison v. Waterberry, supra. 
96. Harrison v. Waterberry, supra. 


Property of receiver as in custody 
of law see Receivers § 118. 


97. Twitty v. Clarke, 14 La. Ann. 
503. 
[a] Property seized by landlord in 


suit in municipal court cannot be tak- 
en from the constable by a seques- 
tration issued by the district court. 
Twitty v. Clarke, 14 La. Ann. 503. 


Wie: Lannes v. Courege, 31 La. Ann. 


[a] Property attached and released 
on claimant’s bond is not in custodia 
legis so as to be exempt from seques- 
tration, although the attachment suit 
is still pending. Brown Mfg. Co. v. 
Watson, 3 Tex. A. Civ. Cas. § 329. 


S Acta Lannes v. Courege, 31 La. Ann. 
( 


{a] Their production in that 
court in which they are being sued 
upon as evidence (1) could always be 
enforced by subpcena duces tecum 
served on the sheriff (Lannes v. 
Courege, 31 La. Ann. 74) (2) or on 
plaintiff, if he had bonded them 
(Lannes v. Courege, supra). 


[b] As not ousting jurisdiction.— 
(1) The sequestration of notes filed 
and being sued upon’ in a justice’s 
court “does not invade” the jurisdic- 
tion of: the justice (Lannes_ vy. 
Courege, 31 La. Ann. 74) (2) since the 
sequestration of such notes deals 
with the suitor in the justice’s court 
not directly in his relation toward 
the makers of the note in the pend- 
ing suits (Lannes v. Courege, supra), 


(3) but in his relation to applicant 
for the writ in the court where the 
application is made (Lannes_ v. 
Courege, supra). 


1. “Sequestrator” defined see supra 
3 


: 2. Field v. Broderick, 12 La. Ann. 


a. 


[a] The effect of the sheriff’s sale, 
for cash of sequestered property as 
perishable and to save costs, under 
the order of court (1) was to transfer 
that legal custody of the officer from 
the property to the proceeds (Field v. 
Broderick, 12 La. Ann. 552), (2) and 
plaintiffs in the sequestration could 
not, by becoming themselves the pur- 
chasers of the property at the sher- 
iff’'s sale, transfer the legal custody 
of the sequestered property from the 
sheriff to themselves, by withhold- 
ne une price (Field v. Broderick, su- 
pra). 


[b] The sequestrator does not rep- 
resent plaintiff, at whose instance the 
sequestration issued in such a way 
that property sequestered can be 
seized in another court and released 
from the sequestration by that other 
court without making the creditor 
claiming a lien a party to the second 
proceeding. Alabama Bank v. Hozey, 
2 Rob. (La.) 150. Z 


3. See statutory provisions; 
cases infra this note. 


[a] “The judicial sequestrator is 
the public officer provided by law to 
execute the orders of the judge.’ 
pilebanag Bank v. Hozey, 2 Rob. (La.) 
ou. 

[b] Misnomer.—The fact that a 
sheriff appointed as judicial seques- 
trator was improperly called a “re- 
ceiver” is not a fatal error. Mestier 
v. D. Chevalier Pavement Co., 108 
La. 562, 32 S 520. 


[ec] Sheriff.—“When a judicial se- 
questrator is necessary for the pur- 
pose of justice, the law has provided 
an Officer to wit, the sheriff to take 
care of the property seized.’’ Frazier 
v. Willcox, 4 Rob. (la.) 517, 528. 


4 Frazier v. Willcox, 4 Rob. (La.) 
BIG base 

“This conservatory provision of the 
law does not preclude the parties 


and 


from making other arrangements that 
will be more to their interest and 
which may promote their common 
convenience.” Frazier v. Willcox, su- 
pra. 


[a] Conventional sequestrators (1) 
acting without compensation, are sub- 
ject to the same obligations as deposi- 
taries. Lafarge v. Morgan, 11 Mart. 
(La.) 462. (2) The articles of the 
civil code defining the duties, etc., of 
conventional sequestrators do. not 
prevent parties from giving them 
other powers. Frazier v. Willcox, 4 
Rob. (La.) 517. (3) Such a conven- 
tional sequestrator is subject to the 
same obligation as a depositary. La- 
farge v. Morgan, supra. (4) Where 
he acts without compensation, he 
must hold the thing intrusted to him 
(Lafarge v. Morgan, supra) (5) and 
cannot surrender it, unless with the 
consent of each party (Lafarge v. 
Morgan, supra), (6) or by an order of 
the court (Lafarge v. Morgan, supra). 


{b] Evidence held sufficient to 
constitute one conventional sequestra- 
tor.—Lafarge v. Morgan, 11 Mart. 
(La.) 462. - 


eee Roberts v. Stoner, 18 Mo. 481, 
4, 


“Tt is necessary whenever the writ 
issues that the court should name the 
sequestrators who are to take charge 
of the defendant’s estate.’”’ Roberts v. 
Stoner, supra. 


6 Beeler v. Pittsburgh Farmers,’ 
etc., Turnp. Road Co., 14 Pa. 162, 165. 


“The agent to execute [the writ] 
. . . is borrowed from the process 
used in chancery.” Beeler v. Pitts- 
burgh Farmers’, ete., Turnp. Road 
Co., Supra. S 

7. Liability of sheriff for improper 
acts in executing writs generally see 
Sheriffs and Constables [85 Cyc 1625 
et seq]. 

Rights and powers of conventional 
sequestrators see supra § 78. 

8. Hasluck v. Morgan, 2 Mart. N. 
S. (La.) 9; Bullock v. Traweek, (Tex. 
Civ. A.) 20 SW 724. 

9. Thompson vy. Graves, (Tex. A.) 
15 SW 388, 39. 


10. Thompson v. Grayes, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 79-83] 


sheriff of his control of the property.‘ Before re- 
plevy by one of the parties the property is in the 
exclusive control and safekeeping of the officer who 
has levied the writ.?? . 


Under equitable process. Under a statute permit- 
ting the issuance of equitable writs of sequestration 
in the nature of an execution!® against the income of 
life estates taken in execution, the duties of the 
sequestrator are specified by statute,4* and under 
such a statute the court may, when the interest of 
the execution creditors require it, compel the seques- 
trator to perform his duty.+® 


[§ 80] b. Care and Preservation of Property. 
Since sequestered property is in the exclusive con- 
trol of the officer who levied the writt® if, on ac- 
count of his acts or want of proper care, the prop- 
erty is injured, he is liable.17 Under a requirement 
that the sheriff shall take such care of sequestered 
property as the prudent father of a family would 
take of his own affairs, a sheriff’s failure to act to 
preserve the value of property renders him liable for 
its value,!® but such a provision does not necessa- 
rily require that the sheriff shall maintain the pre- 
cise object which he has sequestered,?® but rather 
contemplates that he will perform such acts with 
reference to the property as will preserve its value.?° 
The sheriff under his duty to care for and preserve 
sequestered property, is authorized to make neces- 
sary disbursements to preserve it.?? 


[§ 81] c. Leasing or Hiring Out of Property. Un- 
der a provision that the sheriff shall not lease or 
hire out animals seized unless expressly authorized 
by the court with the consent of both parties to the 
suit, it has been held that a sheriff was not obliged 
to hire out sequestered slaves,?? nor to account for 


the value of their services,?* in the absence of such 
express authority.?* 


il. Thompson v. Graves, supra. 


[a] Quashal of the sequestration, 
unaccompanied by any order dispos- 18. 
ing of the property, did not have the [a] 
effect to discharge the property at 
once from the custody of the law 
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17. Brunson v. Dawson State Bank, 
(Tex. Civ. A.) 175 SW 438. 


Parish v. Hozey, 17 La. 578. 


Failure to present bill of ex- 
change for payment at maturity and 
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Under equitable writ of sequestration for the en- 
forcement of decrees or as contempt process, wheth- 
er the sequestrator is authorized to lease seques- 
tered property in a particular case is doubtful.?° 


In Pennsylvania, by the express terms of a statute 
allowing an equitable writ of sequestration in the 
nature of an execution to issue against the rents 
and profits of a life estate, the sequestrator has 
power to rent or sell the life estate;?® and under 
such provisions the sequestrator has ample power 
to do right and justice to all creditors according to 
the priority of their respective liens.?? 


[§ 82] d. Restoration of Property. After appli- 
cants for the writ of sequestration are nonsuited in 
the main action, it is the duty of the sheriff to re- 
store the sequestered property to the persons from 
whom it was taken,?* even though those persons hap- 
pen to be applicants for the writ?® and factors of 
the owners.®° 


Under equitable process. Under a statute author- 
izing the sequestrator under an equitable writ of 
sequestration as conservatory process to sell the se- 
questered property only if it is hable to waste, de- 
cay, or is expensive to keep, the sequestrator may 
be liable for an unauthorized sale of nonperishable 
property pending the main suit.*+ 


[§ 83] e. Taking or Return of Release or Disso- 
lution Bond.*? The sequestrating officer under a con- 
servatory writ of sequestration is not authorized to 
take a bond*? or to deliver possession thereon to de- 
fendant®* unless such bond is in compliance with 
the law, and his failure in this regard may subject 
him to lability for the value of the property seques- 
tered.?° Where the property is released on bond, 
it is the duty of the sequestrator or sheriff to see 
that the sureties upon the bond are solvent.?® The 
sheriff is also required to return the sequestration 


§ 12. 
26. See statutory provisions. 
27. Pentland v. Kelly, 6 Watts & 


s. (Pa.) 483. 
28. Hasluck v. Morgan, 2 Mart. N. 


since it was an interlocutory order. 
Thompson v. Graves, (Tex. A.) 15 SW 
38. 


{b] Reason for rule—(1) It is 
probable that the court would subse- 
quently set aside such interlocutory 
judgment (Thompson y. Graves, (Tex. 
A.) 15 SW 38), (2) and that on ap- 
peal from a final judgment in the 
cause such interlocutory judgment 
would be reversed or set aside 
(Thompson v. Graves, supra). 


12. Field v. Broderick, 12 La. Ann. 
552; Brunson v. Dawson State Bank, 
(Tex. Civ. A.) 175 SW 438. 


Release on security see 
86-140. 


13. See supra § 7. 


14. See statutory provisions; 
case infra this note. 


[a] “The duties of an assignee 
reer the benefit of creditors] and of 
a sequestrator are similar, to dispose 
of the estate placed in their hands to 
the best interests of both the debtor 
and his creditors.” Landis v. Lewis, 
3 Pa. Dist. 241, 242. 


15. Pentland v. Kelly, 6 Watts & 
S. (Pa.) 483. 


16. See supra § 79. 


infra §§ 


and 


if not paid to have it protested and 
‘due notice given all parties was suffi- 
cient to make the sheriff having cus- 
tody of it under a sequestration lia- 
ble for its amount. Parish v. Hozey, 
17 La, 578. 


19. Parish v. Hozey, supra. 
20. Parish v. Hozey, supra. 


21. Parkison v. Boyle, 7 Rob. (La.) 
82. 


22. 
82. 


23. Parkison v. Boyle, supra. 
24. Parkison v. Boyle, supra. 
25. See cases infra this note. 


[a] Setting and letting estate.— 
(1) Although a motion that sequestra- 
tors upon mesne process for contempt 
be ordered to make leases was re- 
fused, the court saying that there nev- 
er was an order for sequestration to 
let and set as receivers (Ray v. . 
8 Swanst. 311, 36 Reprint’ 874); (2) 
and while a similar motion was re- 
fused where there was no _ notice 
(Neale v. Bealing, 3 Swanst. 311, 36 
Reprint 874), (3) the motion was aft- 
erward granted upon affidavit of no- 
tice thereof (Neale v. Bealing, supra). 


Effect of writ as giving sequestra- 
tors right to seize property see supra 


Parkison v. Boyle, 7 Rob. (La.) 


S.5 Clan Oe seks 
29. Hasluck v. Morgan, supra. 
30. Hasluck v. Morgan, supra. 


“We cannot perceive how the cir- 
cumstance~ of the plaintiffs Lappli- 
cants] happening to be the factors in 
whose hands the property was seized, 
changes, in any respect, this duty.” 
Hasluck v. Morgan, supra. 


[a] Reason for rule.—The factors’ 
agency was not destroyed by bringing 
an action against their principals. 
Hasluck v. Morgan, 2 Mart. N. S. 
Chiao: 

31. Day v. Hartman, 74 Miss. 489, 
21 S 302. 


32. Release, replevy, or dissolu- 
tion bonds see infra §§ 90-140. 


33. Allen v. Allen, 165 La. 437, 115 
S 648; Lang v. Dougherty, 74 Tex. 
226, 12 SW 29; Maddox v. Hollums, 
(Tex. Civ. A.) 241 SW 1053. 


34. Maddox v. Hollums, supra. 
35. Nalle v. Baird, 30 La. Ann. 
1148. 


[a] “he law intends that the 
sheriff shall take the bond upon his 
official responsibility.” Nalle v. 
Baird, 30 La. Ann. 1148, 1150. 


36. Nalle v. Baird, supra. 
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bond into court.27 While provisions requiring the 
sheriff to return release bonds into court and to as- 
sign them to applicant should be complied with,** 
provisions requiring the return of such bonds have 
been held merely directory,*® so that a failure to 
return does not render the officer liable,*° especially 
where obligee sustained no injury thereby.** 


[§ 84] f. Compensation. The sequestrator is en- 
titled to such fees and compensation as the statutes 
may authorize and the court may allow.** Under a 
provision specifying that the sequestrator shall be 
entitled to a just compensation, to be determined 
by order of the court fur the administration of se- 
questered property and to be paid out of the pro- 
ceeds thereof if applicant for the writ recovers judg- 
ment, a sheriff who sequesters property is entitled 
to a fair compensation*® out of the proceeds of the 
property sequestered ;** if, however, applicant does 
not recover judgment the compensation of the se- 
questrator is not to be paid out of the proceeds of 
the property sequestered*® but is to be paid by the 
party cast.*® 


[§ 85] B. Property as in Custodia Legis. A\l- 
though the possession of the sequestrator is that of 
the person legally entitled to it,47 property levied 
upon under a writ of sequestration remains, during 
the pendency of the levy, in the custody of the law** 
through the court or its officers,*® unless one of the 
parties should bond the property®® in which ease 
custody is transferred to the party bonding.®+ 


While sequestration of decedent’s estate deprives 


37. Adams v. Lewis, 7 Mart. N. S. 
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ordering the sequestrator, 


[§ 83-86 


an executor of the custody and control of the prop- 
erty of the estate,°? such sequestration does not nec- 
essarily>* deprive him of his right to possession’ * 
or the legal seizin®® given him by the will and by 
the law.°° 


Where notes filed in a justice’s court and being 
sued upon are sequestered, the sequestration need 
not take the notes out of the justice’s court.°* 


Under equitable process. Property sequestered un- 
der the equitable writ of sequestration for the en- 
forcement of a decree is in the custody of the law.°* 
Where a court of equity has once sequestered prop- 
erty under a conservatory writ of sequestration 
pending the main action, such court will keep the 
property sequestered until the rights of the parties 
are adjudieated,®® unless the application for the 
writ was improvidently issued®°® or unless upon the 
coming in of the answer it appears that the claim 
of plaintiff is unfounded®? or that the property which 
has been obtained under the writ as security is un- 
necessary for that purpose.°® 


[§ 86] C. Release of Property on Security—1. 
In General. By the express terms of appropriate 
legislative provisions, property which has been se- 
questered may; under certain circumstances, be re- 
moved from the custody of the sequestrator, on bond, 
pending the outeome of the main suit;°* and, where, 
accordingly, a bond is adequate protection, the prop- 
erty sequestered may be taken out of judicial cus- 
tody, on security for its proper preservation and 
return being given, conditioned specifically as the 


after -he| ly, (Lex) Civ. A.)"258 Sw221: 


(La.) 400. 


38: Nalle v. Baird, 
1148. 


39. Vawter v. Morgan, 6 Mart. N. 
S. (La.) 46. 


40. Vawter v. Morgan, supra. 
41. Vawter v. Morgan, supra. 


42. See statutory provisions; cases 
infra this note; and infra text and 
notes 43, 44 : 


[a] Items allowable.—Under Act 
(1855) p 166 § 12, amended by Act 
(1867) p 341, designating what fees 
the sheriff shall be entitled to demand 
and no more, and Act (1855) §§ 2, 3, 
providing that an overcharge shall 
mark a forfeiture, among items held 
forfeited for overcharge have been 
charges for: (1) Executing the writ 
and mileage. Ware v. Wilson, 22 La. 
Ann. 102. (2) Service and return of 
petition. Ware v. Wilson, supra. (3) 
Service and return of citation. Ware 
v. Wilson, supra. 


[b] Items not allowable.—Under 
the appropriate provisions items held 
not allowable are items for: (1) ‘Se- 
questering”’ as a separate item. Ware 
v. Wilson, 22 La. Ann. 102. ) Ap- 
pointing and discharging keepers. 
Ware v. Wilson, supra. (3) Notice of 
sequestration. Ware v. Wilson, supra. 
(4) Return on writ. Ware v. Wilson, 
supra. 


ae Parkison v. Boyle, 7 Rob. (La.) 


30 La. Ann. 


{a] Compensation held not inade- 
quate.—Parkison v. Boyle, 7 Rob. 
(La.) 82. 

44. Mestier v. D. Chevalier Pave- 


ment Co., 108 La. 562; 32 S 520. 
{a] There was no irregularity in 


For later cases, developments and changes in the law see Annotations, same title and section number. 


had deducted his costs and reasonable 
charges, to pay to applicant the pro- 
ceeds of sequestered paving certifi- 
cates and to hand over to him the cer- 
tificates remaining uncollected. Mes- 
tier v. D. Chevalier Pavement Co., 
TOSt har 562632052520. 


45. Fink v. Martin, 10 Rob. (La.) 
147. 


46. Fink v. Martin, supra. 


[a] Sheriff cannot demand pay- 
ment of defendant bonding.—The 
sheriff cannot demand of defendant 
securing the release of the property 
on bond that he should pay the ex- 
penses and fees before the property 
is restored to him, since defendant 
is responsible therefor only in case 
of judgment against him. Fink v. 
Martin, 10 Rob. (La.) 147. 


[b] Taxed as costs.—Under Tex. 
Rev. St. (1895) art 4871, providing 
that an officer retaining sequestered 
property shall receive compensation 
and reasonable charges therefor to be 
taxed and collected as other costs, if 
defendant was entitled to recover 
money paid a sheriff to regain posses- 
sion of sequestered property, he 
should have the item taxed as costs, 
and could not have his right thereto 
determined by the jury. Rudolph v. 
Snyder, 47 Tex. Civ. A. 488, 106 SW 


763. 

47. Alabama Bank v. Hozey, 2 Rob. 
(La.) 150. 

48. Fowler v. Stonum, 6 Tex. 60; 


Bruyere Constr. Co. v. Bewly, (Tex. 
Civ. A.) 258 SW 221; Wilkins v. Wel- 
ler, 1 Tex. A. Civ. Cas. § 876. And 
see supra § 70. 


49. Duperier y. Flanders, 
Ann, 29; 


20 La. 
Bruyere Constr. Co. v. Bew- 


50. Release on security see infra 
§§ 86-140. 

51. See infra § 98. 

52. Gallia’s Succ., 1380 La. 867, 58 
S 691, 

53. Gallia’s Suce., supra. 

54. Gallia’s Succ., supra. 

[a] Reason for rule.—‘The said 


sequestration was a mere conserva- 
tive measure affecting in no way the 
legal rights of the parties.” Gallia’s 
Suce., 130 La. 867, 58 S 691, 694. 


55. 
56. 


57. 
74, 


[a]. Reason for rule.—‘‘They [the 
notes] may be sequestered and ‘de- 
tained in that court by proper notice 
served by the sheriff on the justice or 
his clerk, and the justice might well 
be appointed the sheriff’s keeper.” 
Lannes v. Courege, 31 La. Ann. 74. 


Gallia’s Succ., supra. 
Gallia’s Suce., supra. 
Lannes v. Courege, 31 La, Ann. 


58. Ex p. Hughes, L. R. 12 Ka. 137. 
sori McDaniel v. Stoker, 40 N. C. 

60. McDaniel v. Stoker, supra. 

61. McDaniel v. Stoker, supra. 


{a] Claim of plaintiff held not un- 
founded on bill and answer.—wMe- 
Daniel v. Stoker, 40 N. C. 274. 


62. McDaniel v. Stoker, supra 


[a] Application to have property 
sequestered pending litigation held 
not unnecessary.—McDaniel vy. Stoker, 
40 N. C..274. 


63. See statutory provisiony 


§§ 86-88] 


statutes direct.®4 


[§ 87] 2. Right to Release on Bond. Under the 
statutes the right of a defendant to regain posses- 
sion of sequestered property on executing a proper 
bond may be subject to no other condition than the 
furnishing’ of such a bond,**® and is not confined to 
cases in which the sequestration was obtained on 
application,®® but extend also to cases where the 
sequestration has been granted ex officio.®7 The 
right to bond real property which has been seques- 
tered by order of the court ex proprio motu under 
a provision that the sequestration may be ordered to 
continue until the question of ownership shall have 
been decided has been held to be governed by statutes 
authorizing the bonding of any sequestration except 
in eases of failure.°® The right of a defendant to 
bond sequestered property has been exercised, by a 
motion,®® and that of a plaintiff, by obtaining an ex 
parte order on petition.*° Under some circumstances 
the property may be bonded on agreement of the 
parties.‘1 Under a provision that defendant in 
sequestration may have it set aside by furnishing a 
proper bond, the court must, on refusing to dissolve 
the writ,7? at least permit defendant to bond the 
sequestered property.*? 


Property or obligations. By a provision permit- 
ting a defendant against whom a writ of sequestra- 
tion has been obtained to set it aside on presenting 
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a proper release bond, a defendant against whom 
certificates of stock have been sequestered is enti- 
tled to bond the certificates whether they be regard- 
ed as “property” or “obligations” under provisions 
authorizing the writ.74 


Defendant cannot select and bond a part of the 
sequestered property.’ 


Determination of right. Whether a person seeking 
to bond sequestered property will be permitted to 
do so in a particular case may depend on the dis- 
cretion of the court.*® 


[§ 88] 3. Who May Bond. By express statutory 
provisions the right to procure the release of se- 
questered property on bond is available not only to 
the original parties to the main suit, but has been 
extended also to third person claimants on their 
furnishing of a claimant’s or forthcoming release 
bond.77 Accordingly the existence of the right to 
bond sequestered property has been recognized in 
appropriate cases in favor not only of defendants,‘ * 
but also of plaintiffs,’® and third person claimants.®° 
However, where the statute so provides, the failure 
of a defendant may prevent his bonding sequestered 
property,*? and third person claimants who were 
never made parties to the sequestration proceedings 
in any way cannot bond the property under a pro- 
vision for bonding by defendants.°* While defend- 
ants in sequestration proceedings have, from ax 


64. Fink vy. Martin, 10 Rob. (La.) 72. See infra § 168. co pene oe State v. Judge Or- 
q47> 73. Nieto v. Hay, 143 La. 648, 79 eans Paris Mighth Dist. Ct., 22 La 
“ “ . e eee 2 | Ann, 260; Bink “vy: Martini’ 10N Rov. 

ee Fink v. Martin, 10 Rob. (La.) |S 207. ’ (La.) 147; Alabama Bank v. Hozey, 
: 74. State v. Judge Orleans Parish, | 2 Rob. (La.) 150; Wandelohr v. Gray- 
{a] For example, defendant can-| 22 La. Ann. 260. son County Nat. Bank, 102 Tex. 20, 


not be required by the sheriff to pay 
for the costs of keeping the property 
which has been sequestered before 
turning over the property to defend- 
ant. Fink v. Martin, 10 Rob. (La.) 
147. 


Charges for care and preservation 
of sequestered property generally see 
infra § 142; supra § 84. : 


66. State v. Allen, 110 La. 853, 34 
S 804; State v. Judge Super. Dist. Ct., 
26 La. Ann. 65. 


67. Jackson v. Crillton, 121 La. 59, 
46 S 101; State v. Allen, 110 La. 853, 
34 S 804; Ramos Lumber, etc., Co. 
v. Sanders, 112 La. 614, 36 S 625; State 
v. Judge Super. Dist. Ct., 26 La. Ann. 
65. 


[a] “Article 307, relative to disso- 
lution of injunctions on bond, has no 
application to sequestrations where 
the right to dissolve . embraces 
both movables and _ immovyables.” 
Ramos Lumber, etc., Co. v. Sanders, 
12a. 614, 36 S625, 626; 


68. Jackson v. Crillton, 121 La. 59, 
46 S$ 101. 


69. Perret v. Coleman, 115 La. 814, 
40 S 176. 


70. Allen v. Allen, 165 La. 437, 115 
S 648. 


71. See case infra this note. 


{a] “By agreement of the parties 
the property was turned over to de- 
fendant upon his depositing with the 
cierk $405 as the value of the prop- 
erty and $25 to meet the costs of the 
suit, upon an agreement that if the 
plaintiff had judgment he should re- 
cover the $405 and the $25 should be 
applied to the cost. If the defendant 
had judgment, the $430 was to be re- 
turned to him.’ Ricketson v. Best,- 
(Tex. Civ. A.) 134 SW 353. 


[a] Beason for rule.—‘“In either 
case [whether certificate be consid- 
ered aS property or as obligations] 
the conservatory effect of the writ is 
to compel the possessor, if he wishes 
to retain possession, to give security 
in favor of the claimant who demands 
possession.” State v. Judge Orleans 
Parish, 22 La. Ann. 260, 261. 


75. Taylor v. Penrose, 12 La. 137. 


[a] Thus defendant was not per- 
mitted to bond less than all of the 
sequestered slaves. | Taylor vy. Pen- 
rose, 12 La. 137. 


{b] Reasons for rule.—(1) Other- 
wise he might have selected the more 
desirable portion of the property, 
leaving the remainder as a burden 
and expense on plaintiff. Taylor v. 
Penrose, 12 La. 137, 139. (2) ‘‘More- 
over, the other defendants, in such 
case, might have claimed the same 
right, and. have thus split up the con- 
tract, and increased litigation, by 
compelling the plaintiff to bring as 
many suits as there were bonds.” 
Taylor v. Penrose, supra. 


76. Interstate Land Co, v. Doyle, 
120 La. 46, 44 S 918; Jennings-Hey- 
wood Oil Syndieate v. Houssiere-Lat- 
reille Oil Co., 114 La. 578, 38 S 458; 
Benton’s Succe., 106 La. 494, 31 S 123, 
59 LRA 135; Schwan v. Schwan, 52 
ase Ann, all83s 27s SmGns: 


[a] Discretion properly exercised. 
—Interstate Land Co. v. Deyle, 120 
La. 46, 44 S 918; Benton’s Succ., 106 
ua. 494, 31 S 123, 59 LRA 135. 

Mandamus controlling see Manda- 
mus § 150. 

77. See statutory provisions. 

Interest in property required of 
third persons see infra § 144. 


78. State v. Judge Super. Dist. Ct., 


108 SW 1154, 112 SW 1046; 
Ellis, 76 Tex. 164, 13 SW 22 


79. Hecker v. Bourdette, 
467, 46 S 575; Duperier v. Flanders, 
20 La. Ann. 29; Clapp v. Phelps, 19 
La. Ann. 461, 92 AmD 545; Gibson v. 
White, 4 La. Ann, 14. 


80. O'Neil v. Walker, 45 La. Ann. 
609, 12 S 872; Collins v. Edwards, 13 
La. Ann. 342; Levi v. Penny, 11 La. 


Irvin y. 


121 La. 


Ann. 539; Catalogne v. Bauries, 4 
La. Ann. 567; Neill v. Billingsley, 49 
Tex. 161; Barton v. Stroud-Gibson 


Grocer Co., (Tex. Civ. A.) 40 SW 1050. 


_ [a] Prior to statute of 1876 allow- 
ing an intervener to bond in the same 
manner as defendant, an intervener 
could only contest the rights of plain- 
tiff, defendant, or both; by that legis- 
lation he was enabled to take the 
property out of the clutch of the,writ, 
and in that respect a new power was 
conferred upon him, but his status 
was not otherwise altered. Hawkins 
v. Beer, 37 La. Ann. 53. 


Nature of interest required see in- 
fra § 144. 


81. State v. Lewis, 
847, 8 S 602. 


[a] Meaning of “failure” sufficient 
to prevent bonding of property. 
Pens v. Lewis, 42 La. Ann. 847, 8 S 


82. Lang v. Dougherty, 74 Tex. 
226, 12 SW 29; Bassham v. Evans, 
(Tex. Civ. A.) 216 SW 446. 


[a] Thus (1) the owner of seques- 
trated property who was not a party 
to the sequestration proceedings could 
not have replevied property under 
Rev. St. (1911) art 7103, providing 
that, when property has been seques- 
trated, defendant therein may, in a 
proper ease, replevy by giving bond. 
Bassham v. Evans, (Tex. Civ. A.) 216 


47 La. Ann. 


224 C.J.] 
early date, been permitted to retain possession of 


segnestered property on furnishing a proper bond,** 
and plaintiff may now gain possession of the seques- 
tered aati pending suit on defendant’s failure 
to bond within the statutory time,** formerly plain- 
tit was not i peamaitinal to procure possession of the 
saguestered property pending the outcome of the 
main action.*> And it was formerly held that only 
parties to the sequestration proceedings could bond 
sequestered property,®® that an intervener could 
not do so,*" and that the order of a judge authoriz- 
im¢ an Intervener to procure the release of such prop- 
erty on bond gave no validity to the bond.’s When, 
however, the nominal defendant in the main suit was 
mot within the jurisdiction of the court, a third per- 
son was permitted to release the sequestered prop- 
erty on bond as the real defendant;*® and, where an 
imtervener caused certificates of stock to be seques- 
tered from plaintiff in the main action, the latter 
became practically a defendant in sequestration and 
as such had a right to bond the property.®® Joint 
owners, ** partners,** and corporation stockholders,°* 
eaimst whom writs have issued for the sequestra- 
tion of joimt partnership and corporation property 
at the instance of other joint owners, partners, and 
stockholders respectively, are not such defendants 
3 are contemplated by the statute,°* and they can- 
not release the property on bond.*> 


Married woman. Under statutory provisions per- 
mitting a wife to sue or be sued in respect of her 
separate property, and by express provisions au- 
thorizing the parties in a suit to replevy sequestered 
property,°* the fact that her husband has been joined 
as a party im a sequestration proceeding involving 


Sw 446. 2) Under Vernon’s 
Civ. St. Ammot. (1914) § 7103, permit- 
tmeg a defendant in sequestration pro- 
ceedings to bond sequestered prop- 
erty in a proper case, plaintiffs, in a 
Suit to enjoin seizure of property un- 


Bighth Dist. Ct., 
91. 
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Realeiad RS Vibe Block v. Barthe, 20 La. Ann. 
344, { 


90. State v. Judge Orleans Parish 
22 La. 


Interstate Land Co. v. Doyle, 
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her separate property does not affect the power of 
the wife to execute the bond required for the release 
of sequestered property;?’ nor does the fact that 
the property may go back into the possession of the 
husband,°® or that he may be entitled to receive the 
rents and profits while it is held under the replevy 
bond,®® limit this right. But her right to give such 
a bond must be exercised at a proper time. 


{§ 89] 4. Time To Bond. The time within which 
sequestered property may be released on bond is 
usually specified by statute,? which ordinarily pre- 
seribe that, if defendant fails to release the property 
on bond within a specified time after seizure under 
the writ of sequestration, plaintiff in the sequestra- 
tion proceeding may bond the property.? Where 
defendant, instead of bonding the property as he 
was entitled to do within the statutory period, served 
an order to show cause why he should not be al- 
lowed to bond, plaintiff’s acceptance of service of 
such order is not. a waiver of his right to furnish a 
release bond immediately after the lapse of the stat- 
utory period in which defendant is permitted to 
bond.* However, where defendant has neglected to 
bond the sequestered property within the specified 
statutory period, but plaintiff has also neglected to 
avail himself of the right to bond the property with- 
in the specified time allowed to him, defendant may 
then bond the property,® even after a suspensive 
appeal is taken.® 


The right of an intervener, who is a bona fide pur- 
chaser of property before sequestration, to bond the 
property after sequestration is not lost by a lapse 
of time applicable to ordinary defendants;? but 


relation to each several 
piece of property.” State v. Judge 
Iberville Dist. Ct., supra. (4) “And 
as granting the order would not have 
entitled Roth to the possession of the 
whole partnership property, the only 


in part in 


Ann. 260, 


aer a writ of sequestration issued in 
trespass to try title, who were not 
parties to such suit against the ten- 
ant of one of them, could not replevy 


the property. Lane v. Kempner, 
(Tex. Civ. A.) 184 SW 1090. 

S38. Comstock v. Paie, 15 La. 481. 

S& See infra § 83. 

$5. Comstock v. Paie, supra. 

$6 State v. Judge Orleans Parish 
Fourth Dist. Ct. 25 La. Ann. 299; 


Duperier v. Flanders, 20 La. Ann. 29; 


Clapp v. Phelps, 19 La. Ann. 461, 92 
AmD 545; Haile v. Oliver, 52 Tex. 443. 
Sy. Alexander v. Silbernagel, 27 


La. Ann. 557; State v. Judge Orleans 
Parish Fourth Dist. Ct., 25 La. Ann. 
299; Duperier v. Flanders, 20 La. Ann. 
23> Clapp v. Phelps, 19 La. Ann. 461, 
92> AmD 545. But see Block v. Barthe, 
>0 La. Ann. 344 (where a third person 
who was regarded as the real defend- 
ant in the case, where the court had 
Mo Personam Jurisdiction of the nom- 
jnal defendant, was permitted to bond 
sequestered property); Catalogne v. 
Bauries, 4 La. Ann. 567 (a third per- 
son who had been in actual posses- 
sion of property as a bona fide pur- 
chaser was permitted to release se- 
questered property). 


$38. Alexander v. 
la. Ann. 557. But see Collins v. Ed- 
wards, 13 La. Ann. 342 (the court may 
authorize the intervener to bond). 


120 La. 46, 44 S 918 [dist Ramos Lum- 
ber Co. v. Sanders, 112 La. 615, 36 S 
625]. 

[a] Reason for rule.—Since it is 
not proper to dissolve a bond in case 
of a partnership, it is improper to do 
so in the case of joint owners, since 
“as joint owners, their rights are to 
be considered as in case of a partner- 
ship.” Interstate Land Co. v. Doyle, 
120 La. 46, 44 S 918, 919. 


92. State v. Judge Iberville Dist. 
Ct., 38 La. Ann. 49. 


{a] Reasons for rule.—(1) “The 
sequestration [of the firm property] 
was indivisible so long as the prop- 
erty was undivided.” State v. Judge 
Iberville Dist. Ct., 38 La. Ann. 49, 50. 
(2) “If Roth [the defendant partner] 
had been permitted to bond his moiety 
of each piece of the sequestered prop- 
erty, the other moiety must have re- 
mained in the sheriff’s hands, and that 
officer could not have permitted any 
interference with that, so that setting 
aside the sequestration of Roth’s 
moiety would have been an idle act.” 
State v. Judge Iberville Dist. Ct., su- 
pra. (3) Furthermore ‘‘the execution 
of the bond . - would not have en- 
titled him to the possession of [plain- 
tiff] Neely’s half of the partnership 
effects, so that to have granted the 


Silbernagel, 27 


order [allowing a dissolution of the 
sequestration on a_ release bond] 
would have been to maintain the se- 
auestration in part and to set it aside 


alternative was to refuse it in its en- 
tirety.”’ State v. Judge Iberville Dist. 
Cts supra. 

93. Eltringham vy, Clarke, 49 La. 
Ann, 349, 21 S 547. 


94. Interstate Land Co. v. Doyle, 
120 La. 46, 44 S 918; Eltringham v. 
Clarke, 49 La. Ann. .340, 21 S 547; 
State v. Judge Iberville Dist. Ct., 38 
La. Ann. 49. 


95. Interstate Land Co. v. Doyle, 
120 La. 46, 44 S 918; State v. Judge 
Iberville Dist. Ct., 38 La. Ann. 49. 


96. See statutory provisions. 


97. Wandelohr v. Grayson County 
Nat. Bank, 102 Tex. 20, 108 SW 1154, 
112 SW 1046. 


98. Wandelohr v. Grayson County 
Nat. Bank, supra. 


99. Wandelohr v. Grayson County 
Nat. Bank, supra. 


1. See infra § 89. 
2. See statutory provisions, 


3. Duperier v. Flanders, 20 La. 
Ann, 29 

4 Hecker v. Bourdette, 121 La. 
467, 46 S 575. 

5. State v. Monroe, 45 La. Ann. 


1322, 14 S 59. 
_ 6 State v. Monroe, supra. 
cA Catalogne v. Bauries, 4 La. Ann. 


Por later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 89-92] 


where a rule was taken by an intervener to bond a 
part of sequestered property and the bond was ac- 
cepted by the sheriff, but no citation was served on 
either plaintiff or defendant, a court order rendered 
more than a month after the filing of the rule and 
directing the sheriff to permit the party to give a 
release bond is ineffective.§ 


Where a wife is authorized to release her prop- 
erty when sequestered she must exercise such pow- 
er at the commencement,® or during the pendency,?°® 
of the main action, rather than at the time of the 
decision thereof.t? 


{§ 90] 5. Bond—a. In General. Subject to stat- 
utory exceptions allowed, the furnishing of a bond 
as security is a necessary prerequisite to the release 
of sequestered property pending the outcome of the 
main action. Bonds furnished for this purpose 
whether designated by particular statutory provi- 
sions as forthcoming, replevy, release, dissolution, or 
claimant’s bonds!* are treated together in the fol- 
lowing sections, such distinctions, if any, as may 
exist between them being pointed out.'# 


8. Ware v. Wilson, 22 La. Ann. 102. 


SEQUESTRATION 


questration the defendant has the ex- 


[57 C.J.] 225 


[§ 91] b. Nature and Purpose. Bonds given for 
the release of sequestered property under statutes 
prescribing the terms of such bonds are ordinarily 
and essentially statutory,t° The purpose of re- 
quiring bond of a party who seeks to obtain pos- 
session of sequestered property pending the outcome 
of the main action is to indemnify the opposite par- 
ty;?® and, when conditioned that defendant will 
present the released property after definitive judg- 
ment, the legal intent of the instrument is to secure 
the presentation of the property when definitively 
adjudged.17 While release bonds have been held to 


be a substitute for the property,!® the contrary has 
also been held.t® 


[§ 92] c. Form, Requisites, and Validity—(1) In 
General. Bonds for the release of sequestered prop- 
erty should be in substantial conformity with the 
statutory provisions under which they are given,?° 
particularly where the bond is one upon which 
summary Judgment may be rendered against the ob- 
ligors,?? and a substantial conformity with such pro- 
visions is usually held sufficient,?? immaterial depar- 


19. Crawford v. South Rock Island 


9. Wandelohr v. Grayson County 
Nat. Bank, 102 Tex. 20, 108 SW 1154, 
112 SW 1046. 


Authority of wife to release seques- 
tered property see supra § 88. 


10. Wandelohr v. Grayson County 
Nat. Bank, 102 Tex. 20, 108 SW 1154, 
112 SW 1046. 


11. Wandelohr v. Grayson County 
Nat. Bank, supra. 


fa] Reason for rule.—The wife’s 
power to give a replevy bond “‘cannot 
be made to depend upon the final de- 
cision as to her title involved in the 
cause, for that would defeat the pur- 
pose of the bond, since under such a 
theory it would be held valid in case 
of her success, which would in itself 
relieve her of liability, and invalid in 
ease of her failure to maintain her 
title, the very case in which the bond 
is intended as a security to the op- 
posite party.’ Wandelohr vy. Grayson 
County Nat. Bank, 102 Tex. 20, 108 
SW 1154, 112 SW 1046. 


12. See statutory provisions. 


Compelling defendant to furnish 
new replevy bond after dismissal of 
main suit see infra § 183. 


13. See statutory provisions. 

14. See infra §§ 90-140. 

15. Haile v. Oliver, 52 Tex. 443. 
[a] Replevin bond, pursuant to, 


but not having two sureties as re- 
quired by, Rev. art 7103, although 
conditioned in the terms of art 7105, 
is not enforceable as a statutory bona. 


Maddox v. Hollums, (Tex. Civ. A.) 
241 SW 10538. 
[b] Distinguished from attach- 


ment bonds.—(1) “The release-bond 
in attachments differs widely from 
the release-bond in sequestration. In 
the attachment the plaintiff has no 
right to bond; and the obligation of 
the defendant who exercises that 
right is that he will pay and satisfy 
such judgment, up to the value of the 
property attached, as may be ren- 
dered against him in the suit. On 
giving this bond the attachment is 
dissolved; anid the defendant resumes 
the possession of his property, with 
all the rights, power, and control 
touching it which he had before the 
attachment. Lemann vy. Truxillo, 32 
La. Ann. 65, 72. (2) “In cases of se- 


clusive right to bond, for ten days. 
On his failure to avail himself of this 
right, the plaintiff may have the prop- 
erty delivered to him on bond. In ei- 
ther case the condition of the bond is 
that the party thus obtaining posses- 
sion. if the property be movable, will 
not send it out of the jurisdiction of 
the court; that he will not make an 
improper use of it; and that he will 
faithfully present it after definitive 
judgment, in case he should be de- 
creed to restore the same to the ad- 
verse party.” Lemann v. Truxillo, su- 
pra. (3) “These differences would 
justify the conclusion that the re- 
lease on bond of property attached 
takes the property out of the custody 
of the law, and substitutes, for the 
purposes of the suit, the bond with 
security; while, by its very terms, 
the release-bond in a sequestration 


keeps the property under the control, 


of the court, in order that the decree, 
in reference to it, may be enforced 
against the property itself.” Lemann 
v. Truxillo, supra. 


{c] Distinguished from return on 
writ.—“*The [release] bond is neces- 
sarily drawn up and signed before 
there can be a release and delivery 
of the property, and its terms and 
conditions are prescribed by law, 
while the return on’the writ is the 
act of the sheriff, and must show 
what he has done under it.” Ware v. 
Wilson, 22 La. Ann. 102, 103. 


{d] Distinguished from appeal 
bond.—(1) “The [release] bond in a 
sequestration proceeding cannot be 
assimilated to an appeal bond.” Dow- 
ney v. Kenner, 42 La. Ann. 1129, 1130. 
(2) The two bonds are dissimilar in 
every respect and are given for dis- 
tinct and separate objects under sepa- 
rate articles of the code. Downey v. 
Kenner, supra. 


Return on writ of sequestration see 
supra § 71. 

16. McLeod Artesian Well Co. v. 
Craig, (Tex. Civ. A.) 43 SW 934; Bul- 
lock v. Traweek, (Tex. Civ. A.) 20 SW 
724. 


17. Baker v. Morrison, 4 La. Ann. 
372. 

18. Garcia v. Galceran, 11 Wall. 
(U. S.) 185; Nalle v. Baird, 30 La. 
Ann. 1148; Warfield v. Stubbs, 24 
La. Ann. 569; Levy v. Lee, 13 Tex. 
Civ. A. 510, 36 SW 309. . 


a Co., 33 Tex. Civ. A. 510. 77 SW 


20. Haile v. Oliver, 52 Tex. 443; 
Broussard v. Hinds, (Tex. Civ. A.) 
101 SW 855. And see infra § 94. 


[a] Bond executed by stranger to 
the sequestration proceeding, in 
whose possession property sought to 
be sequestered is found, and condi- 
tioned that “defendant”? would return 
the sequestered property in case re- 
quired to do so (1) is not a proper 
claimant’s bond (Lang vy. Dougherty, 
74 Tex. 226, 12 SW 229), (2) nor is it 
a proper replevy bond since not made 
by a party to the suit (Lang v. 
Dougherty, supra). 


[b] If release bonds are reformed 
by the court the reformation must be 
such as to make them conform to the 
law under which they are given. 
Nalle v. Baird, 30 La. Ann. 1148. 


Necessity of statutory bonds com- 
plying substantially with statute gen- 
erally see Bonds §§ 38, 39. 


Taking by sequestrator of bond not 
in compliance with law see supra § 83. 


21. Haile v. Oliver, 52 Tex. 443. 


Entry of summary judgment on ~ 
replevy bonds see infra § 135. 


22. Harrel v. Sanders, 26 La. Ann. 
691; Johnson v. Imboden, 7 La. Ann. 
110; Coleman v. Hemler, 1 La. A. 29; 
Pait v. McCutchen, 43 Tex. 291; 
Brunson vy. Dawson State Bank, (Tex. 
Civ. A.) 175 SW 438; Whitaker v. 
Sanders, (Tex. Civ. A.) 52 SW 638; 
Halbert v. San Saba Springs Land, 
etc., Assoc., (Tex. Civ. A.) 34 SW 636. 


[a] Surplusage.—Where the con- 
ditions of defendant’s release bond 
are in substantial conformity with 
the statute the unnecessary insertion 
of the clause “otherwise the above 
obligation to be null and void” does 
not invalidate the bond, and may be 
disregarded as a blunder of the 
scribe. Johnson v. Imboden, 7 La. 
Ann si LO id. 


[b] Unnecessary insertion of word 
“said” in the condition of a release 
bond that the obligor “will have said 
property forthcoming ~ oy the 
he will pay the said value” does not 
invalidate the bond in a case where 
if the bond had complied with the 
statute the obligors would be liable 
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Taw-~|| the Sheriff cannot be enforced 
| common-law obligation by 
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Sl. Brunson v. Dawson State Bank, 
(Tex, ‘Civ. A.) 175 SW 438. 
$2. Maddox v. Hollums, (Tex. Civ. 
241 SW 1058. 


Thus a replevin bond not hav- 
janes two sureties is not enforceable 
aS A Statutory bond where there is 


ve 


[§§ 92-94 


the sequestered property,’? a release bond which 
departs from the exact terms of the statute may be 
enforced as a common-law obligation when all the 
parties thereto have consented to such bond.*? 
Where the amount of defendant’s release bond was 
agreed on and the bond was executed, all the stat- 
utory formalities need not be complied with in or- 
der to hold the surety on the bond liable.*? 


[§ 94] (8) Conditions. Bonds given to procure 
the release of sequestered property pending suit are 
usnelly conditioned that bonding defendant, plain- 
tiff, or a third person claimant, as the case may be, 
shall not injure, remove, or dispose of the property 
pending the suit, and that upon an adverse decision, 
or upon being decreed so to do, he shall produce the 
property, together with its fruits, or shall pay the 
penalty stipulated in the bond as required by the 
statute. Henee, it has been held that the condi- 
tions of bonds given to release sequestered property 
are preseribed by law*® and a substantial compliance 
therewith is sufficient®® but essential.8* Therefore, 
obvious and meaningless clerical blunders with ref- 
erence to the condition will not fatally affect the 
validity of ah obligation otherwise sufficient.?% In 
accordance with general rules,*® since release bonds 
must be construed with reference to the law under 
which they are given,*® the insertion of conditions 


as a] 102. 
plaintiff. | 36. See infra text and note 38. 


A.) 
37. See cases infra this note; 
fra text and notes 41—43. 


[a] “The only conditions of the 
forthcoming bond, on which a party 
to the suit may release and take pos- 
session of movable property that has 
been sequestered, are that he shall 
not send the property out of the ju- 
risdiction of the court, or make an 


(Tex. Civ. 
in- 


Site Sh ES Gehvery to the warty pot one Surety who assents and who] improper use of it, and that he will 
Veartitis the bondi, bet if in FS the velo been paid a dhe ee ey and in-| faithfully return it after definitive 
wranerty GS not Telessei hot Gs stil |@emnified, but he was Hable as on | Judgment, if ordered to return it to 
RSE Winter Phe writ, the hon receives common-law bond. Maddox v. Hol-| the other party to the suit. Allen 
mp wits Were w. Watson, 22 La. | homs, (Tex. Civ. A.) 241 -SW 1058. v. Allen, 165 La, 437, 442, 115 S 648. 
om. WE Tal Qtr takbee Duel): is not {b] Bona by claimant conditioned 


| guthorized by 


law 


that claimant will return the property 


to make a cCOM-|to plaintiff or his suceessors if he 


Rese hont Ip 


GReSSTeinh Suit 


WOE Gess nol necessarily conclude the 
Sherif from beine Sveti ani 2 release 


nent Siltersi Go heave heen Teceived 
2 Sa ecsntet Jey him end should not 
Pete TSE Wht Tor these wery 
Saetmenit Ghe wr the ‘Tetum 
G@ikerson, ating The ‘hond e2tiached) wof- 
Renan hp Suttiin Ther objection to 
warn. Taal sy the Sheriff that the 
ni Ves Mever In fact released 

1 ealcnieted to notify them 


ike Givers Wess ot beast Some Gaoubt as 
ti Wirsther the wroneriy was released. 
Wait &. Wilson, 22 La. Amn. 102. 


3. See Stetutor wrovisions. 


Shiite ~. Oliver, 52 Tex. 443; 
1%. Robinson, (Tes. Cix. A.) 
“S Wrousserd ww. Hinds, 
A) DL SW B55. 
=. Broussard w. Hings, supra. 
=. Breusseta + Hinds, supra 
Wht « Suttle, (Tex. Civ. A) Bd 
Sw Ss 
3. Sik +. Obwer, 52 Tes. 423. 
Se. Browser’ ~. Himes, (Tex. Civ. 


+) 201 SW Ks. 


fe] Sees & ‘hond made solely be- 
(areen GefenGemt ond his surety and 


mon-law obligation with the principal 
making the bond (Maddox v. Hollums, 
(Tex. Civ. A.) 241 SW 1053), (2) and 
therefore, to sustain the bond as a 
common-law bond, it must further ap- 
pear In substance that the obligee in 
the bond consented to the contract or 
obligation as it.is executed with the 
maker thereof (Maddox vy. Hollums, 
Supra). 


{[c] Bvidence held sufficient to 


| Show ratification of release bond, with 
| fewer than the required number of 


sureties, by the principal and surety 
thereon. Maddox v. Hollums, (Tex. 


|\Cim, A.) 241 SW 1053. 


[a] Defective statutory bond as 


voluntary obligation.—Defendant in 
| Sequestration being entitled to pos- 


session of the property pending the 


| litigation only on giving a bond pur- 


Suant to Rev. St. art 7103, with two 
or More sureties, the giving by him 
Tor Such purpose of a bond with only 


|}one Surety is voluntary, as regards 


his being bound by it as a common- 


|jaw bond. Maddox v. Hollums, (Tex. 


Civ. A.) 241 SW 1053. 


33. 
23. 


34 See infra text and note 35. 
35. Ware v. Wilson, 22 La. Ann. 


Coleman v. Hemler, 1 La. A. 


fails to establish his claim, does not 
comply with the statute providing 
that the bond shall be conditioned for 
return to the officer making the levy 
or his successor in office. Crowley v. 
Finch, (Tex. Civ. A.) 153 SW 648. 


ic Johnson v. Imboden, 7 La. Ann. 
[a] For example.—Where the con- 


dition of defendant’s release bond Is 
stated to be “that the said Imboden 
shall not send away the said proper- 
ty out of the jurisdiction of this 
court; that he shall not make an 
improper use of the same; and that 
he shall faithfully present them after 
definitive judgment, in case he should 
be decreed to restore the same to the 
plaintiff, otherwise the above obliga- 
tion to be null and void,” the con- 
dition is valid since its recital is al- 
most according to the letter of the 
Code of Practice except that “The 
condition of ‘otherwise the above ob- 
ligation to be null and void’ makes 
nonsense, is evidently a blunder of 
the scribe, and not to be heeded as 
affecting the validity of the bond.” 
tienenee v. Imboden, 7 La. Ann, 110, 


39. 
80. 


40. See infra § 97. 


See Bonds § 40 text and note 


Wor later cesses. Hevelopments and changes in the law see Annotations, same title and section number, 


| 
| 
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not authorized by law will render the release bond 
given to obtain possession of sequestered property 
invalid.44 The obligee on a plaintiff’s bond given 
to release sequestered property is entitled to have 
the bond contain the conditions*? and obligations** 
prescribed in the legislative provision under which 
it is given. A surety thereon is not bound by a re- 
lease bond conditioned to secure the presentation of 
the released property after judgment against the per- 
son in possession of the property and against whom 
no personal judgment could be rendered;** and it 
has been said that a stipulation that the principal 
and surety on the release bond will pay all damages 
that the obligor has sustained by reason of the 
natural deterioration and shrinkage in value of the 
property while released is invalid.*® 


Under equitable process. A bond given by de- 
fendant for the release of property sequestered un- 
der an equitable writ of sequestration as conserva- 
tory process may be conditioned that the seques- 
tered property will not be moved away and that 
it shall be forthcoming on the further order of the 
equity court.*® 


[§ 95] (4) Amount. The amount for which the 
bond given for the release of sequestered property 
shall be executed is usually prescribed by express 
statutory provisions’ and is usually to be fixed 
at a sum measured by the value of the property.*® 
Where the amount of the release bond is not fixed 
by the judge under a provision requiring that he 
fix the amount, but the bond conforms in other re- 
spects to the legal requirements, the amount may be 
fixed by consent of the parties.*9 Where the amount 
should be fixed by the judge, failure to apply to him 
will not invalidate the bond if the sum for which 
it is taken be sufficiently large, at least not so as to 
relieve plaintiff of lability thereon,®® since the 
provision specifying that the amount of a release 
bond shall be fixed by the judge is merely directory.’ 
Under a provision that defendant’s release, bond 
shall be executed for whatever amount the judge 


41. Allen v. Allen, 165 La. 437, 442,) Ann. 99; 


115 S 648 (dictum); Mulligan v. Val- | Ann. 372. 

lee, 31 La. Ann. 375; Baker v. Mor- [al 

rison, 4 La. Ann. 372; Welsh v. Bar- 

row, 9 Rob. (La.) 535; Mitchell v. its supervisory 


Maxey, 11 La. A. 317, 123 S 436 (dic- 


fa] Thus (1) an additional condt- [b] 
tion inserted in the bond by a sheriff | ing amount.— 
(Baker v. Morrison, 4 La. Ann. 372), 
(2) and a condition added by a mar- 
shal’s deputy (Mulligan v. Vallee, 31 
La. Ann. 375), have been held to in- 


validate a sequestration release bond | treille Oil Co., 


as to the surety therein. 458, 

42. Goss v. Turner, 149 La. 327, 89 Mandamus 
S 20. 

43. Goss v. Turner, supra. 49. 

44. Welsh v. Barrow, 9 Rob. (La.) | 29: 
DoD. 


45. Mitchell v. Maxey, 11 La. A.|%: (la-) 46. 
317, 123 S 436. 51. 


46. Hall v. Paschall, 27 N. C. 668. 52. 
47. See statutory provisions, 


48. Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 114 54. 
La. 578, 88 S 458; State v. Allen, 110 55. 
La. 853, 34S 804; Carroll v. Hamil- 
ton, 30 La. Ann, 520; State v. Judge 520. 
Orleans Parish Super. Dist) Ct. 326 
La. Ann. 116; State v. Farrar, 20 La. 56. 
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Reduction.—In Louisiana the 
supreme court may, in the exercise of 
jurisdiction, 
t ) the amount of the bond. 
28a) len, 110 La. 853, 34 S 804. 


Discretion in fixing or increas- 
“The matter of 

fixing or increasing the amount of the 
bond is one requiring the exercise of 58. 
a sound discretion.” 
wood Oil Syndicate v. Houssiere-La- 

114 La. 578, 578, 38 S 59. 


controlling fixing of [a] 
amount of bond see Mandamus § 150. 


Coleman vy. Hemler, 
50. Vawter v. Morgan, 6 Mart. N. 


Vawter v. Morgan, supra, 


Pick v. Dickinsons, 
La. 1068, 98 S 669. 


53. Pick v. Dickinsons, Inc., supra. 61. 
Pick v. Dickinsons, Inc., supra. 


*Mulligan v. Vallee, 31 La. Ann, 62. 
375; Carroll v. Hamilton, 30 La. Ann, | 1148. 


Mulligan v. Vallee, 31 La, Ann. 
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may determine as being equal in value to the value 
of the property to be released, the valuation placed 
on the property by the court has been held to be con- 
clusive on the principal®? and his surety>® in the 
absence of allegations of fraud or collusion;°* and 
while it has also been held that the value of prop- 
erty released upon a bond given under the same pro- 
vision may be measured prima facie at least by the 
amount of the bond,®* unless part of the property 
has been restored by the obligors on the bond,°® or 
unless only part of the sequestered property is re- 
leased on bond,*®* the conclusiveness of the amount 
fixed by the release bond has also been denied.®* Un- 
der a provision requiring that the release bond be 
executed for an amount based upon the value of the 
sequestered property, the amount of the bond must be 
based upon the actual value of the property rather 
than upon the value of applicant’s interest.°® 


Penalty on a release bond, conditioned that de- 
fendant will present the released property upon 
definitive judgment, is inserted to secure the per- 
formance of that act.®° 


Under equitable process. Under a statute author- 
izing an equitable writ of sequestration as a con- 
servatory remedy and requiring that a bond ua double 
the value of the sequestered property shall always 
be required except when its value shall greatly ex- 
ceed the debt claimed in the main action and all 
probable costs, defendant’s bond for the release of 
sequestered property where the value of the prop- 
erty is greatly in excess of the debt sought to be re- 
covered need be only for double the amount of the 
debt claimed.®? 


[§ 96] (5) Parties. Under some legislative pro- 
visions the obligee on a bond given to release se- 
questered property is the sheriff,®2 under others it 
is required that the bond shall be made payable to 
the opposite party in sequestration.®? A defendant’s 
release bond drawn in favor of plaintiff does not 
comply with an express provision that the bond shall 


Baker v. Morrison, 4 La. , 375. 


Liability of obligor not determina- 
ble where value of restored moperty 
not ascertained see infra § 105 


57. Carroll v. Hamilton, 
Ann. 520. 


Necessity of proving relative value 
of part of  peonerty sequestered see 
infra § 132 


Over ine Texarkana Co; Vv. 
Bickley, 1 La. A. 699. 


Spero v. Peters, (Tex. Civ. A.) 
219 SW 514. 


reduce 


State v. Al- 30 La. 


Jennings-Hey- 


Thus, where premises sought 
to be recovered are of the actual val- 
1 Lai a,| uve of twenty-five thousand dollars, 

. ‘land defendant’s leasehold interest 
A: worth nine’ hundred dollars, a sub- 
lessee cannot replevy by giving a 
bond for double the value of the 
leasehold interest. Spero v. Peters, 
(Tex. Civ. A.) 219 SW 514. 


Hh tous Baker v. Morrison, 4 La. Ann. 
7 


Inc., 154 


Bomer v. Meeks, 106 Miss. 870, 
64 S 833. 


Nalle v. Baird, 30 La. Ann. 


63. Broussard v. Hinds, (Tex. Civ. 
‘A.) 101 SW 855. 
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be in favor of the sheriff.®4 


Obligors. Statutory provisions governing the re- 
lease of sequestered property usually specify the 
number of obligors on the release bond and who 
they shall be.*® Under such provisions defendant’s 
bond, given to release sequestered property, may be 
made either jointly or severally.°¢ A bond given for 
the release of sequestered property is not invalidated 
by the fact that it recites a greater number of prin- 
cipals than there actually are, provided the person 
who executed the bond was the one who actually re- 
leased the property.*°7 Under a statutory provision 
that judgment on a release bond is to be entered 
against all the obligors on the bond jointly and 
severally, if a wife signing such a bond as a principal 
with her husband is liable for the damages assessed 
as a party in the main action, she is an obligor with- 
in the meaning of the statute.°8 Where there are 
less than the statutory number of sureties on a bond 
given for the release of sequestered property, a 
surety on such a bond may nevertheless be bound as 
on a voluntary obligation when he has assented to 
be so bound by the bond as it was executed and de- 
livered,®® and a fortiori, such a surety will be bound 
when he has received consideration sufficient to in- 
demnify him,’°® and his liability is not affected by 
the fact that there were names of other sureties 
called for in the bond but that they did not execute 
Les? 

By agent. A release bond given to obtain pos- 
session of sequestered property by one claiming to 
be agent of plaintiffs in sequestration, who had by 
their conduct given color to the claim, will be con- 
sidered as the deed of plaintiffs when signed by such 
purported agent in their behalf.*? 


[§ 97] d. Construction. Bonds given for the re- 
lease of sequestered property must be construed 
with reference to the law under which they are giv- 
en.’? Hence the obligations of the sureties on such 
bonds must be construed with reference to the law 


64. Nalle v. Baird, 30 La. Ann.) Baker v. Morrison, 4 La. Ann, 372; 
Welsh v. Barrow, 9 Rob. 


Legal designation controlling. 
—‘‘No matter what the parties chose 83. 
to call it, the law designates it as a 
forthcoming bond 


1148. 
65. See statutory provisions. [a] 


66. Boykin v. Rosenfield, 69 Tex. 
115, 9 SW 318. 


[a] If property is sequestered in 
hands of more than one party, the de- 
fendant’s release bond may be made 
jointly by those from whose posses- 
sion the property was taken. Boykin 
v. Rosenfield, 69 Tex. 115, 9 SW 318, 


67. McLeod Artesian Well Co. v. 
Craig, (Tex. Civ. A.) 43 SW 934 (bond 
reciting three principals executed by 


one). 77 
68. Wandelohr v. Grayson County 
Nat. Bank, 102 Tex. 20, 108 SW 1154, 


must regard it.’’ 
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and 
Harrell v. Sanders, 
26 La. Ann. 691, 693. 


74, Mulligan v. Vallee, 31 La. Ann. 
eine Harrell v. Sanders, 26 La, Ann. 


75. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943. 


76. See Bonds § 52. 86. 
Hall v. Paschall, 27 N. C. 668. 
[a] Property intended to be cov- 
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under which the bonds are given.7* Where a parly 
furnishes a replevy bond under a provision requir- 
ing that the bond shall be conditioned for the forth- 
coming of the sequestered property, together with 
the fruits, hire, revenue, and rent of the same, to 
abide the decision of the court, the word “fruits” 
includes the natural inerease of sequestered live 
stock,*5 


Under equitable process. As in the case of bonds 
generally,’® the intention of the parties,77 to bonds 
given for the release of property sequestered under 
the equitable writ as conservatory process, will be 
observed. 


[§ 98] e. Operation and Effect. The effect to be 
given to replevy bonds varies in the different juris- 
dictions, but such variance arises from the wording 
of the different statutes authorizing the execution 
of such bonds.78 Since bonds given for the release 
of sequestered property are a substitute for the 
property,’® they take the place of*° and represent*! 
such property. Where plaintiff in sequestration ob- 
tains possession of the sequestered property unde1 
a release bond he cannot be sued for the property 
in another court on the ground that it was improp- 
erly bonded while the suit in which it was bonded 
is still pending.§? A plaintiff who furnishes a bond 
for property which has‘ been sequestered thereby 
invokes the process of the court to gain possession 
of the property.%* A 


Transfer of title. A party does not become the 
owner of sequestered property by simply sequester- 
ing and bonding it,** nor does he acquire any power 
of disposition over the property.®® The giving of a 
replevy bond and the entry of judgment against the 
sureties thereon does not operate to pass to the prin- 
cipal title in the released property®® nor destroy the 
obligee’s right to have the property subjected to the 
payment of a debt due to him,®* the effect of the re- 
lease on bond being simply to confer upon the re- 
leasing party custody of the property®® which he 


82. Lemann v. Truxillo, 
Ann. 65; 
Ann. 226. 


Bruyere Constr. Co. v. Bewley, 
(Tex. Civ. A.) 258 SW 221. 


84 Lemann y. Truxillo, 32 La. 
Ann. 65; Pagett v. Curtis, 15 La. Ann. 
451; Howell v. Titus; <7) dual As 2365 
Zeigler v. Sawyer, (Tex. Civ. A.) 16 
SW (2d) 894. 


85. Lemann y. Truxillo, 82 La. 
Ann. 65; Pagett v. Curtis, 15 La. Ann. 
451; Howell v.. Titus, 7 La. A. 236. 


Morgan v. Coleman, (Tex. Civ. 
A.) 204 SW 670; Van Velzer v. Stryk- 
er, (Tex. Civ. A.) 188 SW 723. 


87. Morgan y, Coleman, (Tex. Civ. 


32. La. 


(lia.) 535. Tucker v. Musselman, 6 La. 


as such we 


112 SW 1046. 


69. Maddox v. Hollums, (Tex. Civ. 
A.) 241 SW 1058. 


70. Maddox vy. Hollums, supra. 


71. Harding v. Dennett, (Tex. Civ. 
A.) 17 SW (2d) 862. 


72. Materne v. Lion, 35 La. Ann. 
988. 


73. Williams’ Succ., 138 La. 383, 70 
S 334; Mulligan v. Vallee, 31 La. Ann. 
875; Nalle v. Baird, 30 La. Ann. 1148; 
Francis v. Martin, 28 La. Ann. 403; 
Harrell v. Sanders, 26 La. Ann. 691; 


ered by bond.—Hall vy. Paschall, 27 N. 
C. 668. 


78. Crawford v. South Rock Island 
BOY, Co. 33) Mex, Civ. A. 610.77 SW. 


79. See supra § 91. 


80. Nalle v. Baird, 30 La. Ann. 
1148; Warfield v. Stubbs, 24 La. Ann, 
569; Ware v. Wilson, 22 La. Ann. 102; 
General Bonding, etc., Co. v. Harless, 
(Tex. Commn. A.) 228 SW 124 [mod 
(Civ. A.) 210 SW 317]. 


81. Tucker v. Musselman, ‘6 La. 
Ann. 226. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


A.) 204 SW 670. 


[a] Rights of attaching creditors 
will not be affected by the release to 
plaintiff on bond of property which he 
has sequestered after levy of the at- 
tachments thereon, where such credi- 
tors are not parties either to the suit 
in which the writ issued nor to the 
motion to dissolve, State v. Ninth Ju- 
SEN grty Judge, 39 La. Ann. 1108, 


88 Lemann v. Truxillo, 32 La. 
Ann. 65; Fowler v. Stonum, 6 Tex. 60. 


[a] Interest of defendant sufficient. 


Sade alle, 


“t 
r 


§§ 98-100) 


holds for the court rather than for himself.8® Plain- 
tiff who has recovered judgment on a claim of lien 
and privilege may follow sequestered property which 
has been delivered to defendant on release bond into 
insolvency proceedings against defendant.°® Where 
provision is made for the return of the property 
replevied to satisfy the judgment, the only right con- 
ferred by the bond is the right.to hold possession 
of the property during the pendency of the litiga- 
tion.?? 


Status of sureties as parties. While it has been 
held that sureties on bonds given for the release of 
sequestered property are not parties to the main 
action®? it has also been held that by the execution 
of a bond for the release of sequestered property and 
having the bond ‘returned and filed in the case the 
bondsmen make themselves parties,°* but not for 
all purposes.°* Thus it has been held that a replevy 
bond conditioned that the replevying parties will 
not injure the replevied property and that they will 
pay the value of the rents of the property in case 
they shall be condemned to do so does not make the 
sureties parties in the sense of giving them the right 
to litigate the title to the replevied property,®*® but 
it does make them parties in the sense that judg- 
ment®® may be rendered against them in the event 
that judgment is rendered against their principals ;°* 
and it has been held that by becoming surety on a 
release bond one makes himself a party in the sense 
that costs may be adjudged against him.?® 


Setting aside of writ. Execution of a release bond 
does not estop the principal from moving for®?® or 
obtaining! a motion to dissolve the writ of seques- 
tration; 
vent sureties who are being sued thereon from show- 
ing such facts as would justify the motion.? Upon 
the execution and acceptance of the release bond 
and the release of the sequestered property there- 
under to defendant, the writ of sequestration is set 
aside under a provision that defendant may have the 
writ set aside by executing a proper release bond.® 


Time of operation. The operation and effect of a 


to support trespass.—(1) A plaintiff | 241 SW 592; 


who forcibly takes the sequestered 


SEQUESTRATION 


neither does the execution of the bond pre- 


Wandelohr v. Grayson 
County Nat. Bank, (Civ. A.) 
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replevy bond continues after judgment thereon.? 


When writ of sequestration fails, the replevy bond 
becomes inoperative.® 


[§ 99] f. Defects and Objections. Objection to 
defects in release bonds,’ and in the execution there- 
of,* must be taken in due time. The validity of a 
bond given to release sequestered property cannot 
be inquired into collaterally.° Thus while plaintiffs 
in a petitory action against a party in sequestration 
who has obtained possession of sequestered property 
on a release bond may, in a proper ease, take a rule 
on defendant to show cause why the release bond 
taken by the sheriff in the sequestration proceedings 
should not be set aside,+® so long as the release bond 
remains in force, a court cannot disregard it or 
entertain a collateral attack on its validity.1+ 


[§ 100] g. Performance and Breach. The obligee 
in a bond given for the release of sequestered prop- 
erty cannot, by his own act, work a breach of the 
obligation.12 Delays occasioned by vexatious pro- 
ceedings in court do not breach a bond givén to pro- 
cure the release of sequestered property.12 Thus it 
is not a breach of the condition of a release bond, 
given by defendant and conditioned that he would de- 
liver the sequestered property when required, that 
defendant enjoined the execution of the judgment. 
recovered in the main proceedings against him, and 
that on account of the injunction the property was 
not delivered on first demand.1* Under a statutory 
release bond conditioned that the bonding party will 
give up the sequestered property to the obligee, and 
will pay for any injury to, and rents for, the prop- 
erty, while released “if condemned to do so,” unless. 
there is some judgment “condemning” the party who 
procured the release to perform the undertaking in 
his bond and a failure on his part to comply with 
such judgment, there is no breach of the bond!® and 
there is no cause of action thereon.4® Hence a mere 
failure to pay rents is not a breach of a condition 
of a bond to pay such rents when condemned to so 
do.*7 Under the sureties’ obligation that they would 
be responsible for defendant’s presenting movable. 


Eanes Nae Co., 40 Tex. Civ. A. 489, 90 


106 SW/SW 1 


property which has been bonded by 
defendant is liable in trespass. Fow- 
ler v. Stonum, 6 Tex. 60. (2) Evidence 
that plaintiff acted on a well grounded 
fear of removal of the property is in- 
admissible in the trespass action at 
least for the purpose of reducing the 
verdict below the actual damage sus- 


tained. Fowler v. Stonum, supra. 
89. Lemann v. Truxillo, 32 La. 
Ann. 65. 


90. Downey v. Kenner, 42 La. Ann. 
1129, 8 S°302. 


91. Crawford v. South Rock Island 
Plow Co., 33 Tex. Civ. A. 610, 77 Sw 
280. 


92. Zimmerman vy. Pearson, (Tex. 


‘Civ. A.) 51 SW 523. 


93. Morris v. Anderson, (Tex. Civ. 
A.) 157 SW, 677. 


94. See infra text and note 95. 


95. Wandelohr v. Grayson County 
Nat. Bank, (Civ. A.) 106 SW 413 [aff 
102 Tex. 20, 108 SW i154, 112 SW 
1046]. 


96. 
State Bank, etce., 


Reliable Iron Works v. First 
Co: GLexs Civ, (AS) 


413 [aff 102 Tex. 20, 108 SW 1154, 112 
SW 1046]. 


Judgment on sequestration release 
bonds generally see infra §§ 135, 136. 


97. Wandelohr v. Grayson County 
Nat. Bank, (Civ. A.) 106 SW 413 [aff 


102 Tex. 20, 108 SW 1154, 112 SW 
1046]. 
98. Tex. 580. 


Mills v. Hackett, 65 
And see infra § 140. 


99. Carroll v. Hamilton, 
Ann. 520. 


1. Carroll v. Hamilton, supra. 
2. Carroll v. Hamilton, supra. 
8. Ware v. Wilson, 22 La. Ann. 102. 


4 Maryland Fidelity, etc., Co. v. 
Texas Land, etc., Co., 40 Tex. Civ. A. 
489, 90 SW 197. 


[a] Liability not terminated pend- 
ing appeal.—The liability of the sure- 
ty on a replevy bond conditioned for 
the payment of the rents of the land 
sequestered does not terminate with 
the rendition of a judgment in plain- 
tiff's favor but continues pending an 
appeal, until the judgment is affirmed. 
Maryland Fidelity, etc., Co. v. Texas 


30 La. 


5. Mitchell v. Bloom, 91 Tex. 634, 
45 SW 558. 


6. Right of surety to guestion. 
validity of bond see infra § 103. 


7 Materne v. Lion, 35 Ysa. Ann. 
988. 

8. Materne v. Lion, supra. 

9. Tucker v. Musselman, 6 La. 


226. 
10. Tucker v. Musselman, supra. 


Ann. 


11. Tucker vy. Musselman, supra 
{a] Thus a suit brought in a court 
other than where the bond was al- 


lowed and the property sequestered 
cannot be sustained. Tucker v. Mus-.-. 
selman, 6 La. Ann. 226. 


12. Bullock v. Traweek, (Tex. Civ. 
A.) 20 SW 725. 


13. Gayoso v. Wikoff, 4 La. 302. 
14. Gayoso v. Wikoff, supra. 
15. Bullock v. Traweek, (Tex. Civ. 


A.) 20 SW 725. 
16. Bullock v. Traweek, supra. 
17. Bullock v. Traweek, supra. 
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sequestered property after definitive judgment in 
case he should be decreed to restore the same to 
plaintiff, where the judgment of the court has gone 
against defendant principal, and both he and the 
sureties have failed to restore the property, there 1s 
a breach of the bond.*® 


Under equitable process. A bond given by defend- 
ant for the release of property sequestered under 
an equitable writ of sequestration as a conservatory 
process and conditioned that the property will not 
be moved away and shall be forthcoming on the fur- 
ther order of the court is not breached until the 
court of equity makes an order for the forthcoming 
of the property, notice is given to the obligors on 
the release bond, and there is a failure to produce 
the property.*® 


[§ 101] h. Rights, Duties, and Liabilities of Par- 
ties2°—(1) In General. Provisions governing the 
sequestration and release of property create recipro- 
eal rights and obligations as between the parties to 
the sequestration proceedings,?+ and control their 
rights and liabilities as regards release bonds there- 
ra, 2 


[§ 102] (2) Limitation by Terms of Statute or 
Bond. The liability of the obligors on release bonds 
in sequestration proceedings has been held to be 
controlled and limited by the provisions of the stat- 
ute or order under which the bond was given rather 
than by the terms of the bond itself.?* In the ab- 
sence of some participation in the loss of the se- 
curity, other than the execution of the release bond 
and the restoration of possession to the principal,** 
the lability of sureties on a sequestration release 
bond is measured by the bond alone,”?° but their lia- 
bility on such bond is to be determined by the terms 
of the obligation as fixed by law.?°® 


[§ 103] (8) Right of Surety To Question Validity 
of Bonds or Proceedings. A surety may object to 


18. Warfield v. Stubbs, 24 La. Ann. 
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“The liability of the sureties [on a 


[§§ 100-104 


the failure of plaintiff's release bond to contain the 
conditions and obligations prescribed by law.*7 
When possession of the property is permitted by 
the officer to remain with defendant, the liability of 
the sureties on a replevin bond is fixed, and they are 
estopped to claim the delivery of the property is not 
shown due to the failure of the sheriff to note on his 
return the taking of such bond and the surrender of 
such property.25 One who signs a release bond as 
surety for a principal who purports to sign as agent 
of another is bound,?® and he cannot dispute the 
agent’s authority,*® particularly after final judg- 
ment.?4 Sureties on release bonds are not entitled 
to avail themselves of any errors committed against 
their principals in the trial which brought about the 
judgment against them.*? 


[§ 104] (4) Judgment against Principal as Con- 
dition to Liability of Surety. Under legislative pro- 
visions to the effect that a sequestration can give no 
privilege to the applicant until after judgment and 
execution on the sequestered property, a failure to 
recognize an applicant’s lien or privilege in the se- 
questration judgment has been generally held fatal 
to his right to hold the surety liable on defendant’s 
release bond;** hence a mere personal judgment in 
favor of plaintiff obligee and against defendant 
obligor in the main suit forms no basis for impos- 
ing liability on the surety in a defendant’?s release 
bond,** and the surety cannot be made liable in such 
a case by an amnendment to the judgment,?° with the 
consent of the principal’s attorney;*® but it has 
also been held that the surety cannot escape liability 
on the ground that a judgment against his principal 
for a sum of money and in terms maintaining the 
writ of sequestration fails to recognize plaintiff in 
sequestration as the owner of the property seques- 
tered or as entitled to a privilege thereon.*7 Under 
a defendant’s replevy bond conditioned for perform- 
ance thereof on being “condemned” to do so, the 


112 SW 1046 [aff (Civ. A.) 106 SW 


569. 
192) Halli vy. Paschall, 277 N: GC. 668: 


{a] Thus a bond conditioned that 
certain slaves should be forthcoming 
upon further order of the court is not 
breached until the court of equity 
makes the order for the forthcoming 
of the slaves, notice thereof is given 
to the obligors, and then there is a 
failure to produce them. Hall v. 
Paschall, 27 N. C. 668. 


20. Effect of voluntary dismissal 
by plaintiff see infra § 126. 


Effect of intervention by third per- 
son on plaintifi’s right of recourse on 
defendant’s bond see infra § 144. 


21. Bullock v. Traweek, (Tex. Civ. 
A.) 20 SW 724. 


22. Jackson v. Guaranty State 
Bank, (Tex. Civ. A.) 266 SW 831. 


23. Francis v. Martin, 28 La. Ann. 
403. 


24. General Bonding, etc., Co. v. 
Harless, (Tex. Commn. A.) 228 SW 
124 [mod (Civ. A.) 210 SW 307]. 


25. General Bonding, etc., 
Harless, supra; Rose v. 
(Tex. Civ. A.) 262 SW 193. 


26. McClenny v. Floyd, 3 Tex. 114; 
McLeod Artesian Well Co. v. Craig, 
(Tex. Civ. A.) 43 SW 934, 936. 


Cos vv. 
Brantley, 


replevy bond] must be tested by the 
terms of their obligation, and as pre- 
scribed by the statutes.” McLeod Ar- 
tesian Well Co. v. Craig, supra. 


Construction of bond with reference 
to terms of statute under which it is 
given see supra § 97. 


e aus Goss v. Turner, 149 La. 327, 89 


{a] Statute as to release from ar- 
rest.—Assuming that Code Pract. art 
226, declaring with regard to a bond 
given for the release of an arrested 
debtor, that, if no exception be taken 
within twenty days, to the sufficiency 
of the security taken by the sheriff, 
no such exception shall’ever after- 
ward be allowed, is applicable to 
bonds releasing sequestered property, 
it has reference only to the question 
of sufficiency of the security, and not 
to the form or conditions or obliga- 
tions of the bond. Goss v. Turner, 
149 La. 327, 89 S 20. 


28. Harding v. Dennett, (Tex. Civ. 
A.) 17 SW (2d) 862. 


29. Materne vy. Lion, 
988. 


30. Materne v. Lion, supra. 
31. Materne v. Lion, supra. 


32. Wandelohr vy. Grayson County 
Nat. Bank, 102 Tex. 20, 108 SW 1154, 


35 La. Ann. 


413]; Harding v. Dennett, (Tex. Civ. 
A.) 17 SW (2d) 862. 


{a] Sureties on replevy bonds can 
attack only the sequestration pro- 
ceedings, such_as defects in the se- 
questration affidavit and sequestra- 
tion bond, since sequestration is an 
ancillary writ. Wandelohr vy. Gray- 
son County Nat. Bank, (Civ. A.) 106 
SW 413 [aff 102 Tex. 20, 108 SW 1154, 
112 SW 1046]. 


{b] Surety on intervener’s forth- 
coming bond cannot question the 
regularity of the order permitting the 
intervener to bond. Collins v. Ed- 
wards, 13 La. Ann, 342. 


_Ancillary character of sequestra- 
tion generally see supra § 10. 


33. American Multigraph Sales Co. 
v. Globe Indemn. Co., 11 La. A. 353, 
123° S35ce" 


34. Nalle v. Baird, 30 La. Ann. 
1148; American Multigraph Sales Co. 
v. Globe Indemn. Co., 11 La. A. 353, 
123°S 358. 


35. American Multigraph Sales Co. 
v. Globe Indemn. Co., supra 


36. American Multigraph Sales Co. 
v. Globe Indemn. Co., supra. 


37. Perret v. Coleman, 115 La. 814, 
40 S 176. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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liability of sureties depends upon the principal being 
condemned or adjudged to perform,*®* and under 
provisions that the bond shall be conditioned to have 
the property forthcoming after adverse definitive 
judgment, the liability of the obligors becomes fixed 
on failure to have the property forthcoming on such 
definitive judgment.*® Where plaintiff in sequestra- 
tion is not entitled to a particular judgment which 
he seeks in the main action, he is not entitled to 
judgment against the surety on defendant’s replevy 
bond conditioned upon plaintiff recovering the par- 
ticular judgment in the main suit.t4° Under a stat- 
ute providing that, on the decision in the main ac- 
tion going against the party who has procured the 
release of sequestered property on bond, final judg- 
ment shall be entered against all the obligors on 
the bond jointly and severally, the surety is not 
bound to respond to a judgment recovered against 
one of the principal obligors where there is more 
than one principal.*+ 


[§ 105] (5) Measurement and Amount of Lia- 
bility. By virtue of a bond given for the release of 
sequestered property under a code provision that 
such bond shall be for the amount of the value of 
the property,*? it is the value of the property rather 
than the amount of the judgment alone which deter- 
mines the liability of the parties to the bond,**® and 
upon failure of the obligor to comply with the con- 
dition of a release bond to produce the released prop- 
erty after definitive judgment, the principal and 
obligor become bound to pay such value of the prop- 
erty,*4 or so much as may represent the value of 
that portion of the property found to belong to the 
obligee,*® or upon which the lien which he seeks to 
enforce rests;*® but where part of the property is 
returned, and the value of the returned portion is 
not ascertained, the court cannot determine the ex- 
tent of the liability of a surety on the bond;*7 and 
the surety on the release bond is liable for the value 
of personal property only when not delivered accord- 
ing to the stipulations of the bond after judgment 


38. Sartain v. Hamilton, 14 Tex. | supra. 
348. 47. 
39. John M. Parker Co. v. Martin, | 375 (dictum). 
148 La. 791, 88 S 68. 


40. Cox v. Collom, (Tex. Civ. A.) 


217 SW 1102. ip malaliffe 
[a] Thus plaintiff in sequestra- 48. Segassie 
tion, who exchanged his mule for the] Ann. 742. 


mare of a defendant claimed to have 
acted fraudulently, not being entitled 


to return of his mule as against a 375. 
subsequent purchaser in possession 50. 
without notice of the fraud, recov- 

ery will not be awarded to him, 51. 
against the surety on the replevin [a] 
bond signed by the fraudulent owner cipal 


of thes mare. Cox v. Collom, (Tex. 
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Mulligan vy. Vallee, 31 La. Ann. 


Discharge of liability on release 
bond by return of property see infra 


49. Mulligan v. Vallee, 31 La. Ann. 


Mulligan v. Vallee, supra. 
Mulligan v. Vallee, supra. 


For example, where the prin- 
sold a sequestered buggy for 
one hundred and fifty dollars and re- 
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in the main suit for the obligee.** Where part of 
the sequestered property which has been released 
is sold,*® or lost by wear and tear,®° but is replaced 
by the principal with property of greater value which 
is subsequently subjected by the obligee to the sat- 
isfaction of his judgment,®! the sureties on the re- 
lease bond are not liable for any balance of the 
obligee’s judgment that may remain unsatisfied. Un- 
der a defendant’s bond conditioned in accordance 
with the statute that defendant will not remove the 
property nor waste, injure, or destroy it, but will 
have it forthcoming to abide the decision of the 
court, the sureties can in no event be held lable 
for more than the value of the property,°? even 
where this does not exceed the amount of the debt, 
interest, and costs,°? and cannot be penalized in a 
sum in excess of that which plaintiff is entitled to 
recover in the suit.*4 


Time for which liable. Sureties on bonds given 
for the release of sequestered property are liable 
only for such damages as accrue after the execution 
of the bond.°® 


[§ 106] (6) Liability In Solido. Under a provi- 
sion that, when several persons become liable for 
the same debt, each of them in cases specifically pro- 
vided for is liable for the whole debt and by the 
very nature of the contract of suretyship on release 
bonds conditioned for the return of the property 
released on being adjudged to do so,°® and in the 
absence of express words in the bond to the con- 
trary,°* the sureties on such bonds are each liable 
in solido,°® and of course they are so hable when 
made so by the express terms of the release bond.°® 


[§ 107] (7) Subrogation of Surety to Rights of 
Obligee. The surety on a release bond is entitled by 
law to full subrogation to the rights of the obligee.®° 


[§ 108] (8) Indemnity to Surety. Where prop- 
erty of a succession is released upon a bond given 
by one of the heirs who executes a mortgage on the 
property to indemnify his surety, the surety, where 


cover possession of land and damages, 
allowing recovery against a surety on 
a replevy bond given by defendant to 
recover the property which was ge- 
questered by plaintiff for the entire 
rental value of the premises for the 
year 1920, where the bond was exe- 
cuted and approved Febr. 13, 1920, 
was error, since the surety was liable 
only for such damages as accrued 
after the execution of the bond. Bible 
v. Shelton, (Tex. Civ. A.) 245 SW 248. 
(2) Sureties on defendant’s replevy 
bond are not liable for the value of 
the use or the hire of sequestered 
mules which accrued prior to the time 
they were replevied. Bateman v. 
Hipp, 51 Tex. Civ. A. 405, 111 Sw 971. 


Piernas, 26 La. 


Civ. A.) 217 SW 1102. 


41. Wandelohr v. Grayson County 
Nat. Bank, 102 Tex. 20, 108 SW 1154, 
112 Sw 1046 [aff (Civ. A.) 106 SW 
413]. 

42. See supra § 95. 


43. Mulligan v. Vallee, 31 La. Ann. 


375; Carroll v. Hamilton, 30 La. Ann, 
520; Baker v. Morrison, 4 La. Ann. 
372. 


44. John M. Parker Co. v. Martin, 
148 La. 791, 88 S 68. 


45. John M. Parker Co. v. Mar- 
tin, supra. 


46. John M. Parker Co. v. Martin, 


placed it with a carriage costing one 
thousand two hundred dollars, which 
he later turned over to the proper of- 
ficer when required to do so, the sure- 
ty is not liable for a deficiency in the 
judgment in the main action. Mulli- 
gan v. Vallee, 31 La. Ann. 375. 


52. Henderson v. Glezen, (Tex. 


Civ. A.) 240 SW 666. 
53. Henderson v. Glezen, supra. 
54. Henderson v. Glezen, supra. 


55. Bible v. Shelton, (Tex. Civ. A.) 
245 SW 248; Bateman v. Hipp, 51 Tex. 
Civ. A. 405, 111 SW 971. 


{a] Yhus (1) in an action to re- 


pees Gordon v. Diggs, 9 La. Ann. 


57. Gordon y. Diggs, supra, 


58. Gordon y. Diggs, supra; Howell 
Vem DREUS: pica AL eo Os 


[a] Thus, where the principal sold 
the property after releasing it, his 
surety is liable for the whole proceeds 
Fe geen Howell v. Titus, 7 La. 


ayer Baker v. Morrison, 4 La. Ann. 
lige 


60. Nalle v. Baird, 
1148. 


30 La. Ann. 


232) Ot Grd: 
his principal has received all that he is entitled to 
as his share of the succession, cannot enforce the 
mortgage against the property of the succession.°* 


[§ 109] (9) Effect of Quashing of Writ of Se- 
questration. The surety on a release bond in se- 
questration does not become liable for conversion 
because of the execution of the release bond,®? or 
by taking, thereunder, possession of the sequestered 
property and delivering it to his principal,** in a 
case where the writ of sequestration is subsequently 
quashed. 

[§ 110] (10) Custody and Possession of Proper- 
ty.°4 A party who procures the release of seques- 
tered property on bond not only acquires custody of 
the property,*® but he is also entitled, pending the 
main suit, to retain possession of the property which 
he has bonded until the opposite party not only shows 
a superior right to the property, but also gives an 
adequate release bond.*® 


[§ 111] (11) Care and Preservation of Property. 
Upon discharging the obligation of a bond given for 
the release of sequestered property by returning the 
property,®* neither the principal nor his surety are 
liable for natural deterioration®® and shrinkage in 
value®® of the sequestered property which has been 
released on bond. It is an act of nonfeasance, for 
which the party to whom the property has been re- 
Jeased and his surety are liable, to permit unpaid 
rent to accumulate so as to endanger the property,‘° 
and liability may also be incurred by leaving the 
property exposed to other hostile elements.7+ 


Waste or cutting timber. A bond given for the 
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[§§ 108-112 


release of real property under a legislative provision 
which states that the security is given to prevent 
defendant, while in possession of such property, 
from wasting it and for the faithful restitution of 
the fruits that he may have received since the de- 
mand, or of their value in the event of his being 
cast in the suit, obligates the surety to prevent such 
waste?? and to make such restitution.7* Thus the 
surety on such a release bond was obligated to se- 
cure the restitution of timber cut from sequestered 
land while released on bond,’* or to pay so much of 
the value of such timber as was covered by the 
bond.75 One who obtains possession of sequestered 
real property and unlawfully cuts and removes tim- 
ber belonging to the opposite party is liable,‘® re- 
gardless of the character of the bond.7* Where 
property belonging to a succession is released upon 
a bond given by one of the heirs of the succession 
and the heir sells timber on such land for an amount 
exceeding his share in the succession, the surety hav- 
ing paid a judgment for such amount has no stand- 
ing to demand reimbursement from those to whom 
the payment was made.*® 


[§ 112] (12) Use of Property. One who procures 
the release of sequestered movable property is en- 
titled to make a proper use of it*® without incurring 
jiability for such use.8° Under the statutory con- 
dition in a sequestration release bond that the ob- 
ligor will not make an improper use of the prop- 
erty released, the obligors are, however, liable for 
loss due to an improper use of the property,®! and 
the improper use sufficient to impose such liability 
may result not only from malfeasance,®? but also 


g ou Williams’ Succ., 138 La. 383, 70 
{a] Reason for rule—‘It [the 


surety] has no standing to demand 
reimbursement from those to whom 
the payment was made, and no better 
standing to enforce such reimburse- 
ment through the mortgage here set 
up than through a direct action, since 
the mortgage could only, at most, 
have attached to the share of the 
mortgagor, to be ascertained in the 
settlement of the succession, and 
since it appears from that settlement 
that he had already received his share, 
and more, it follows that the mort- 
gage, in legal contemplation, rests 
upon nothing.’ Williams’ Succe., 138 
La. 383, 70 S 334, 335. 


62. General Bonding, etc., Ins. Co. 
v. Harless, (Tex, Commn. A.) 228 SW 
124 [mod (Civ. A.) 210 SW 307]. 


63. General Bonding, etc., Ins. Co. 
vy. Harless, supra. 


64. Right of bonding defendant to 
maintain action of trespass see supra 
§ 98. 


65. See supra § 98. 

66. Tucker v. Musselman, 6 La. 
Ann. 226. 

{a] Right to possession and dele- 


gation of right.—Where parties bond- 
ing sequestered property are by order 
of the court lawfully in possession of 
the property, the possession of their 
agent is also lawful. Baldwin v. 
Black, 119 U. S. 6438, 7 SCt 326, 30 
L. ed. 530. 


67. See infra § 117. 


68. Mitchell v. Maxey, 
317, 123 S 436. 


69. Mitchell v. Maxey, supra. 


a dae AS 


{a] For example, defendant prin- 
cipal and surety are not liable on a 
forthcoming bond for natural deterio- 
ration or shrinkage in value of a truck 
put in a ary place, jacked up, and not 
used until returned to plaintiff. 
Mitchell v. Maxey, 11 La. A. 317,123 8S 
436. 

70. 
528. 

[a] Reason for rule.—‘‘He might 
as well, with reference to the vendor, 
suffer the property to burn or be de- 
stroyed by exposure to rain as to be 
absorbed by legal claims and rent.” 
Clapp v. Seilbrecht, 11 La. Ann. 528, 
530. 


71. See case infra this note. 


[a] There was breach of the con- 
‘ditions of a release bond for which 
the surety thereon was liable when 
neither he nor the principal offered 
to deliver an oil rig which had been 
sequestered and released to them and 
was permitted to remain in a swamp, 
unprotected and unguarded, while be- 
ing exposed to the weather and the 
ravages of thieves. Stout v. Haynes, 
165 La. 680, 115 S 823. 


72. Williams’ Succ., 
70 S 334. 


73. Williams’ Suce., supra. 
74. Williams’ Suce., supra. 
75. Williams’ Suce., supra. 


76. Adams v. Burrell, (Tex. Civ. 
A.) 161 SW 51, 52. 


77. Adams y. Burrell, supra. 


[a] Whether release bond is com- 
mon-law or statutory obligation does 
not affect the liability of one who cuts 
and removes timber from the land of 


Clapp v. Seilbrecht, 11 La. Ann. 


138 La. 3838, 


the opposite party which has been se-- 


questered and released on _ bond. 
evores V.: Burrell, (Dex. ‘Civs, A.) 16H 


Validity of release bond as com- 
mon-law or statutory obligation see 
supra § 93. 


78. Williams’ Succ., 138 La. 383, 70 
S 334. 


79. Baldwin v. Black, 119 U. S. 
643, 7 SCt 326, 30 L. ed. 530. 


_ta] “The statute seems to make a 
distinction between movables and 
landed property, by prescribing in re- 
gard to the former that no ‘improper 
use’ shall be made of them by the 
party bonding them, thus implying 
that a proper use may be made of 
them; and by providing in regard to 
landed property that the value of its 
fruits is to be restored.” Baldwin v. 
Black, 119 U. S. 648, 648, 7 SCt 326, 
30 L. ed. 530. 


{b] Thus one who procures the 


release of a Sequestered tug on bond 


is entitled to make a proper use of it. 
Baldwin v. Black, 119 U. S. 643, 7 SCt 
326, 30 L. ed. 530. 


80. Baldwin v. Black, supra. 


81. Overland-Texarkana Co. v. 
Bickley, 1 La. A. 699 [dist Mitchell 
v. Maxey, 11 La. A. 317, 123 S 436]. 


{a] Thus, where a sequestered au- 
tomobile which is released on bond is 
used for two years and worn out, ob- 
ligors on the release bond are liable 
for the amount of the depreciation. 


: 


Overland-Texarkana Co. v. Bickley, 1 4 


La. A 

82. Stout v. Haynes, 165 La. 680, 
115 S 823; Clapp v. Seilbrecht, 11 La. 
Ann. 528. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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from nonfeasance.®? 


[§ 113] (13) Rents and Profits of Property. The 
surety on a defendant’s release bond conditioned for 
the delivery of the sequestered property on or be- 
fore a day certain or on demand is not liable for the 
hire of the sequestered property.** 


Exemption of mortgagors. A statutory provision 
that a defendant who procures the release of seques- 
tered property in a suit for the enforcement of a 
mortgage is not required to account for the fruits, 
hire, revenue, or rent of the property*® is intended 
to protect a mortgagor®® and one in privity with 
him;8* and under such a provision in a proper case 
neither a mortgagor®® nor his sureties®® as principal 
and surety respectively on a sequestration release 

ond are liable for such items, and this exemption 
from liability includes a chattel mortgagor;°®°® but 
where one takes possession of the mortgaged prop- 
erty and replevies it when sequestered he is not there- 
by exempted from lability for the rents of the prop- 
erty when he is not in privity with the mortgagor 
and judgment on the bond for such rents is proper.®+ 


Where several principals. Where, during the en- 
tire period in which rentals are allowed, two de- 
fendants are in joint possession of the replevied land, 
they alone are liable for the rental of sequestered 
land which has been released on bond under a stat- 
utory provision that judgment on such bonds shall 
be entered against the obligors on such bonds jointly 
and severally for the value of the property replevied 
and its rental;®? and, where a wife, who is not a 
party to the main suit joins with her husband in 


releasing sequestered property and executes a joint. 


release bond with him and claims the property to 
be her separate estate, she becomes bound for rents®? 
and damage‘ to the property while in their posses- 
sion.°® 


[§ 114] (14) Restoration of Property. The ob- 
ligation of a surety, on a bond given for the release 
of sequestered movable property under a code provi- 
sion specifying that the bond shall be conditioned 
that the principal will not make an improper use of 
the property, is to restore the property in the same 
condition as it was when released,®® or to pay what- 
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ever damage to the property that was occasioned by 
the fault,®* neglect, or want of care on the part of 
the principal obligor.°* The surety has the right 
to return the sequestered property to a proper offi- 
cer,®® thereby escaping liability on the release bond.* 
Similarly, under a bond given by defendant for the 
release of sequestered property and conditioned to de- 
liver the sequestered property when required by the 
sheriff or his successors, the surety is only responsi- 
ble for the nondelivery of the property upon legal 
demand.” 


[§ 115] (15) Conduct of Litigation. Sureties on 
replevy bonds in sequestration are usually required 
to leave the conduct of the litigation to their prin- 
cipals.® 


[§ 116] i. Discharge—(1) In General. The con- 
ditions* of bonds given for the release of sequestered 
property and general rules governing the discharge 
of obligors on suretyship bonds,® as well as govern- 
ing statutory provisions,® determine whether or not 
the obligation of bonds given for the release of se- 
questered property is discharged.’ 


[§ 117] (2) By Performance or Return of Prop- 
erty. The surety on a defendant’s release bond is, 
of course, discharged by the performance of the con- 
ditions of such bond.’ Under a provision that a 
party who has obtained the release of sequestered 
property on bond may, after final judgment thereon, 
discharge the judgment in whole or in part by re- 
turning the property or any portion thereof, an ob- 
ligor in the release bond may discharge his obliga- 
tion thereunder by returning the property® without 
obtaining an order of court or special provision in 
the judgment permitting them so to do;!° and in 
the absence of such provisions, but by the very terms 
of a release bond conditioned that the principal will 
restore the property to the sheriff after definitive 
judgment, the obligation of the bond is discharged 
by a return of the property immediately after an 
adverse final judgment.1! Thus in a proper case both 
the principal’? and the sureties!® on the bond are 
discharged by returning to the proper officer the se- 
questered property which has been released on bond, 
especially where no objection is made to such re- 
turn'* and the property is accepted and sold.1°> The 


83. Stout v. Haynes, 165 La. 680, 94. Mitchell v. Robinson, supra. 7. See infra §§ 117-124. 
eg eee: Clapp v. Seilbrecht, 11 La. 95. Mitchell v. Robinson, supra. 8. McClenny v. Floyd, 3 Tex. 114. 
7 “ 96. Stout v. Haynes, 165 La. 680, 9. McClenn v. Floyd : 
84. McClenny v. Floyd, 3 Tex. 114./ 4115 § g23. Reasonover ve Bileg Brde. (Tex. Civ, 
85. See statutory provisions. 97. Stout v. Haynes, supra. A.) 150 SW 220; Lewter v. Lindley, 


86. Litchfield v. Fitzpatrick, (Tex. 98 
Civ. A.) 224 SW 926, 928; Fawcett v. = 
Mayfield, (Tex. Civ. A.) 183 SW 111. 99. 


Stout v. Haynes, supra. 
Webster Lodge No. 4 K. P. v. 


(Tex. Civ. A.) 81 SW 776; Lynch v. 


87. Fawcett v. Mayfield, supra. 


ss. Scott v. Waldrop, (Tex. Civ. 
A.) 8 SW (2d) 552; Litchfield v. Fitz- 
patrick, (Tex. Civ. A.) 224 SW 926. 


89. Litchfield v. Fitzpatrick, supra. 
90. Scott v. Waldrop, (Tex. Civ. 
A.) 8 SW (2d) 552. 


“91. Fawcett v. Mayfield, (Tex. Civ. 
A.) 183 SW 111. 


92. Johnson v. Bingham, (Tex. 
Commn. A.) 269 SW 1033, 265 SW 130, 
884 [aff (Civ. A.) 251 SW 529]. 


93. Mitchell v. Robinson, 
Civ. A.) 162 SW 443, 1172. 
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(Tex. 


Hunter, 133 La. 863, 63 S 383. 


Obligor’s right to discharge adverse 
judgment by restoration of property 
see infra § 136. 


1. See infra § 117. 
2. Gayoso v. Wikoff, 4 La. 302. 


3. Wandelohr v. Grayson County 
Nat. Bank, 102 Tex. 20, 24, 108 SW 
1154, 112 SW 1046; Hawkins v. Can- 
yon First Nat. Bank, (Tex. Civ. A.) 
175 SW 1638, 165 (dictum). 


4 See supra § 94. 


5. See Principal and Surety §§ 150-— 
319; and Bonds §§ 125-131. 


6. See statutory provisions. 


Burns; (Tex. Civ: A.)- 79 SMe 1084. 
Avery v. Dickson, (Tex. Civ. A.) 49 
SW 662. 


10. Mills v. Hackett, 65 Tex. 580. 


11. Webster Lodge No. 4 K. P. v. 
Hunter, 133 La. 863, 63 S 383; Mitchell 
Vv. Maxey; 11 Garé. 317, 4123—S4436= 
McClenny v. Floyd, 3 Tex. 114. 


12. Mitchell v. Liaw AS 
317, 123 S 436. 


13. Webster Lodge No. 4 K. P. v. 
Hunter, 133 La. 863, 63 S 383; Mitchell 
Vv. Maxey, 11 Wa. At 3274-123) S 7496: 


14. Webster Lodge No. 4 K. P. v. 
Hunter, 133 La. 863, 63 S 383. 


15. Webster Lodge No. 4 K. P. v. 
Hunter, supra. 


Maxey, 


934 [57-C. J.) 
surety need not in the first instance make any formal 
tender of the property,!® and when he makes an 
informal offer of the property to the officer*’ the 
surety is not obliged to renew the offer in the form 


of & regular tender.'® 


-[§ 118] (3) By Impossibility of Performance. 
As in the case of bonds generally?® the obligors on 
a bond given for the release of sequestered property 
may be released from their obligation on such bond 
by reason of the impossibility of performing the 
obligation.2° Thus, under a statutory provision that 
obligors are excused from performance of their ob- 
ligation to deliver an object if it 1s lost by some 
fortuitous event or irresistible force by which it 
would also have been lost if in the hands of the 
obligee,?! the surety on a bond given for the release 
of sequestered property is discharged by the loss 
of the property caused by such event.*? In the ab- 
sence of such a provision it has been held that 1m- 
possibility of performing the condition of a defend- 
ant’s replevy bond does not release the obligors there- 
on.2? 


Under equitable writ of sequestration as conserva- 
tory process the sureties on defendant’s release bond 
are not liable thereon where performance of the 
bond has become impossible before final judgment 
and without the fault of the parties to the bond.** 


[§ 119] (4) By Irregularity in Sequestration 
Proceedings; Quashal and Dissolution. Where a 
writ of sequestration is improvidently issued,?° or 
is quashed,”® or is dissolved and set aside,?? the lia- 
bility of the obligors on a bond given for the release 
of property sequestered in such proceedings is dis- 
charged; but it was formerly held that the unlawful 
issuance?’ or quashal of the writ?® did not release 
the obligors on the release bond. In any event where 
there is no quashal,*° and no motion is made for a 


16. Webster Lodge No. 4 K. P. v. 
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quashal of the writ before judgment, the surety on 
the replevy bond remains bound.*? 


[§ 120] (5) By Antecedent or Superior Liens. 
Under a provision that the release bond shall be 
conditioned that defendant will not make an un- 
proper use of the released property and will, if re- 
quired, present it after the definitive judgment, a 
surety on a forthcoming bond is not released because 
the ‘sequestered property was at the time of se- 
questration subject to a lessor’s lien and was sub- 
sequently sold to satisfy that lien;** and sureties 
on a release bond are not discharged because the 
property released on bond has been judicially seized 
and sold in another suit and the proceeds distributed 
among other creditors than plaintiff in sequestra- 
tion.?® However, where in addition to there being 
a superior lien, the release bondsmen not only ten- 
der the released property to the sheriff but he accepts 
the same and there is an agreement by all the parties 


_as to how the proceeds should be applied, the surety 


on the release bond is discharged.*# 


[§ 121] (6) By Act of Obligee. Since the surety 
is entitled to be subrogated to the rights of the 
obligee on defendant’s release bond,** if plaintiff al- 
lows a judgment to be rendered by which his rights 
and privileges on the released property are lost, the 
surety is released to the extent of. the value of the 
property,°° and, where sequestered property is bond- 
ed by defendant, a seizure and sale of the released 


property on execution by plaintiff releases the sure- 


ties on defendant’s bond.3* As in the case of sure- 
ties generally,?* a stay of execution against the 
principal debtor in a consent judgment discharges 
the surety on the release bond.*® Likewise, the ob- 
ligee’s extending time of payment on a release bond 
without the consent of the surety discharges his ob- 
ligation on the bond.*° 


(Tex. Civ. A.) 155 SW 270; Flynn vy.) Wells, 10 Tex. Civ. A. 626, 31 SW 827. 


Hunter, supra. 


17. Webster Lodge No. 4 K. P. v. 
Hunter, supra. 


18. Webster Lodge No. 4 K. P. v. 
Hunter, supra. 


19. See Bonds § 125. 

20. Strickland v. Winn, 4 La. A. 8. 
21. See statutory provisions. 

22. Strickland v. Winn, supra. 


[a] Thus, where a_ sequestered 
horse while in possession of the prin- 
cipal dies of a disease and without 
any negligence or fault of the princi- 
pal, his surety is discharged. Strick- 
land v. Winn, 4 La. A. 8. 


23. See case infra this note. 


{a] Death of animal replevied does 
not release the obligors on defend- 
ant’s replevy bond. Bigger v. Jones, 
Sebexpa. C1V, Cast § 227 Cmule). 


24. Gaddis v. Clegg, 118 Miss. 607, 
TIES sil 


{a] Thus sureties on a sequestra- 
tion bond covering a mule are not li- 
able thereon when the mule died be- 
fore final decree was rendered, per- 
formance having been made impossi- 
ble without fault of either of the par- 
ties, and the possession of defendant 
being originally lawful. Gaddis v. 
Clegg, 118 Miss. 607, 79 S 811. 


25. Cooper v. Cook, (Tex. Civ. A.) 
286 SW 334; McSweeney v. Ellerman, 


Lynch, wlLaRex, sAMiCivea Cassss its. 


26. Mitchell v. Bloom, 91 Tex. 634, 
45 SW 558 (overruling earlier deci- 
sions); Avery v. Popper, (Tex.) 48 
SW 572; General Bonding, etc., Co. 
v. Harless, (Tex. Commn., A.) 228 SW 
124 fimode (City. AD) all eS Olas 
Sline v. Baxter, (Tex. Civ. A.) 291 SW 
260; Reliable Iron Works v. First 
State Bank, etc., Co., (Tex. Civ. A.) 
241 SW 592 (dictum); Commercial 
Acceptance Trust Co. %. Parmer, (Tex. 
Civ. A.) 241 SW 586 [quot Cyc] (dic- 
tum); Gonzales v. Flores, (Tex. ,Civ. 
A.) 200 SW 851; Hawkins v. Canyon 
huinsit Naty Jpaniks w/Chex: |GlyiaAr) meLico) 
SW 163 (dictum); Lincoln v. Hol- 
lenbach, (Tex. Civ. A.) 49 SW 686. 


27. Wilson v. Churchman, 4 La. 
Ann, 452. 
28. Whitaker v. Sanders, (Tex. 


Civ. A.) (52) SW) 638" Cahn! v.yJatiray, 
12 Tex. Civ. A. 324, 34 SW 372; Bemis 
RO 10 Tex. Civ. A. 626, 31 SW 
827, : 


“The terms of the bond bind the 
sureties, and their liability is: not 
conditioned upon the regularity of the 
- . . proceedings.’ Bemis v. Wells, 
[quot Filgo v. Citizens’ Nat. Bank, 
(Tex. Civ. A.) 38 SW 237, 238]. 


29. Whitaker v. Sanders, (Tex. Civ. 
A.) 52 SW 6388; Mcleod Artesian 
Well Co. v.. Craig, (Dex: ‘Civye A.) 48 
SW 934; Filgo v. Citizens’ Nat. Bank, 
(Tex. Civ. A.) 38 SW 287; Bemis v. 


30. Reliable Iron Works v. First 
State Bank, ete., Co., (Tex. Civ. A.) 
241 SW 592. 


31. Reliable Iron Works y. First 
State Bapk, ete., Co., supra. “ 


32. Pick v. Dickinsons, Ine., 154 
La. 1068, 98 S 669; Clapp v. Seibrecht, 
11 La. Ann. 528. 


oo Gordon v. Diggs, 9 La. Ann. 
34 Webster Lodge No. 4 K. P. v. 
Hunter, 133 Taw 968,) 63S 383) Parse 


Pick v. Dickinsons, Inc., 154 La, 1068, 
98 S 669]. 


35. See supra § 107. 


86. Nalle vy. Baird, 30 La. Ann. 
1148, 1150. 


[a] Thus, where plaintiff in the 
main suit recovered only a judgment 
in personam against the _ principal 
debtor, the surety on the release bond 
is discharged. Nalle v. Baird, 30 La. 
Ann, 1148. 


one Jacobson v. Sevill, 6 La. Ann. 
tl. 
38. See Principal and Surety § 216. 


39. Reliable Iron Works vy. First 
State Bank, ete., Co., (Tex. Civ. A.) 
241 SW 592. 


Sik Allison v. Thomas, 29 La. Ann, 
Hisar 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 122-125] 


[§ 122] (7) By Death and Order of Court. While 
the death of a surety on a release bond will, of 
course, discharge him,*! and he may be dismissed 
from the release bond by order of the court,*? where 
such order does not dismiss his heirs**® they remain 
bound** and the principal obligor is not prejudiced 
by the order dismissing the deceased surety.*® 


[§ 123] (8) By Judgment. Judgments entered by 
the consent of the obligee and the principal obligor 
have been held to discharge the surety on a release 
bond,*® but it has also been held that’ where the 
principal admitted. in the main suit that he owed 
an amount less than the amount claimed, and judg- 
ment was entered by consent for the lesser amount, 
the surety on the release bond is not released.*‘ 
Where a surety is liable jointly and severally with 
his principals on a bond given for the release of se- 
questered property,*® he is discharged by the fact 
that judgment is rendered against only one of two 
of the principals on the release bond.*® It is no 
ground for the discharge of sureties on defendant’s 
replevy bond that the goods were taken from de- 
fendant’s possession on an order of court rendered 
in other proceedings to which plaintiff was no par- 
ty.°° 


[§ 124] (9) Miscellaneous. Where the obligors 
on defendant’s replevy bond were prevented from 
performing the conditions of the bond by reason 
of the subsequent enactment of a law, the obligors 
on such bond are discharged.°1 The execution of a 


second bond for the release of sequestered property , 


does not release the surety from liability on the first 
bond,°®? nor are the sureties on a defendant’s release 
bond discharged because the principal is required 
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by his lessor to remove the sequestered property from 
leased premises.°? The surety on a defendant’s 
replevy bond is not released by a compromise agree- 
ment when the agreement is set aside because of the 
fraud of the principal obligor.°* 


[§ 125] j. Enforcement of Liability—(1) Condi- 
tions Precedent. Under a legislative provision that 
no liability shall occur on a bond until the obligor is 
in default, one seeking to enforce liability on a bond 
given for the release of sequestered property must 
take the necessary steps to put the obligor in de- 
fault,®® unless such steps would be impossible®® or 
useless,°* or unless defendant has by his own act 
put it out of his power to comply with the condi- 
tions of the release bond,°®® as by disposing of the 
property.°® Hence, except where such steps would 
be useless,°° under such a provision it is the duty 
of the obligee to issue execution against the principal 
obligor to be levied upon the released property,®* 
and if it is not delivered to the sheriff on due demand 
being made,®? the obligee is entitled to proceed up- 
on the bond for the penalty stipulated therein.°* 
Substantial compliance with such provisions is suffi- 
cient. No judgment can be rendered against a 
surety in an action on the release bond where he 
has not been served with process.*®® 


Effect of failure to comply. It has been held that 
the suit on a release bond will be dismissed where 
plaintiff has failed to comply with the conditions 
precedent to bringing suits upon such bonds,®® not- 
withstanding the fact that his compliance would 
have been under the facts of the particular case a 


Noble v2 


Mills v. Hackett, 65 Tex. 580. 
42. Mills v. Hackett, supra. 


43. Mills v. Hackett, supra. 
44. Mills v. Hackett, supra. 
[a] Court had no power (1) to re- 


lease a deceased surety’s estate from 
responsibility (Mills v. Hackett, 65 
Tex. 580) (2) and a dismissal of the 
suit as to him did not operate as such 
release (Mills v. Hackett, supra). 


45. Mills v. Hackett, supra. 

46. Carroll v. Hamilton, 30 La. 
Ann. 520; Herrick v. Conant, 4 La. 
Ann. 276. 

47. MWarrell v. Sanders, 26 La. Ann. 
691. 

48. See supra § 101 and infra § 
LBS. 

49. Wandelohr v. Grayson County 


Nat. Bank, 102 Tex. 20, 108 SW 1154, 
112 SW 1046 [aff (Civ. A.) 106 SW 
413]. 


50. Levy v. Lee, 13 Tex. Civ. A. 
510, 36 SW 309; Cohen v. Adams, 13 
Tex. Civs A. 118, 35 SW, 3038. 


[a] Thus, where after sequestered 
property was released on defendant’s 
replevy bond a receiver was appoint- 
ed by order of the same court In an- 
other action to which plaintiff was 
not a party and the property. ordered 
to be delivered to such receiver, the 
sureties on the replevy bond were not 
discharged. Levy v. Lee, 13 Tex. Civ. 
A. 510, 36 SW 309; Cohen v. Adams, 
13 Tex. Civ. A. 118, 35 SW 303. 


51. Pait-v. McCutchen, 43 Tex. 291. 


[a] Thus, where a defendant who 
believed his possession to be right- 


ful executed a replevy bond for a se-! 


questered slave in 1857 and was, up- 
on final judgment going against him, 
prevented from returning the slave by 
the federal and state laws emancipat- 
ing all slaves, such defendant was 
not liable on the replevy bond. Pait 
v. McCutchen, 43 Tex. 291. 


52. Reeves v. Chapman, (Tex. Civ. 
A.) 19 SW (2d) 132. 


53. Warfield v. Stubbs, 24 La. Ann. 
569. 
[a] Reason for rule.—(1) Plaintiff 


had no power to prevent defendant 
from removing the sequestered prop- 
erty from leased land. Warfield v. 
Stupbs,” 24 Ga. “Ann, 56955 S70rs (2) 
“The [release] bond was substituted 
for the property.’ Warfield v. Stubbs, 
supra. 


54. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943. 


55. Welsh v. Barrow, 9 Rob. (La.) 
Bie Os 


No cause of action on bond until 
breach thereof see supra § 100. 


56. Baker v. Morrison, 4 La. Ann. 
372; McDonald v. Karp, 3 La. A. 657. 


57. McDonald v. Karp, supra. 


58. Downey v. Kenner, 42 La. Ann. 
W129; SoS 302" Noble ve Warner, 927 
La, Ann. 284. 


59. Downey Vv. 
Ann. 1129, 8 S 302; 
21 La. Ann. 284. 


[a] “fhe defendant had by the 
act of selling the boat [sequestered 
and released on bond] put it out of 
his power to comply with the condi- 
tion of the bond which bound him to 
produce the boat when required, to 
be made subject to the payment of 


Kenner, 42 La. 
Noble v. Warner, 


the plaintiff's judgment.” 
Warner, 21 La. Ann. 284, 286. 


a 60. McDonald v. Karp, 3 La. A. 
Die 
[a] For example, where plaintiff 


testified that from information re- 
ceived by him defendant principal 
was “out of town” and that plaintiff 
had made demand upon the surety, he 
could not be required to do more. Me- 
Donald v. Karp, 3 La. A. 657. 


61. Downey v. Kenner, 42 La. Ann. 
1129, 8 S 302; Welsh v. Barrow, 9 
ROD Gua oso. 


62. Welsh v. Barrow, supra; Per- 
ret v. Coleman, 115 La. 814, 40 S 176. 


63. Welsh v. Barrow, 9 Rob. (La.) 
535; Perret v. Coleman, 115 La. 814, 
40 S 176. 

64 See case infra this note. 


[a] “All legal prerequisites were 
complied with by plaintiff before it 
instituted the action upon the [re- 
lease] bond.” Pick v. Dickinsons, 
Ine., 154 La. 1068, 98 S’' 669, 671. To 
same effect Perret v. Coleman, 115 La. 
814, 40 S 176 (“The property was 
not presented, execution was issued 
against the principal and returned 
nulla bona’’). 

45. Vipnerie v. Viguerie, 
406, 68 S 89. 

[a] Reason for rule.—‘‘Demands 
on a sequestration bond as relates to 
the surety must be made contradic- 
torily with him.” Viguerie v. Vig- 
uerie, 133 La. 406, 63 S 89, 92. 

Whether notice or citation required 
before entry of summary judgment on 
release bond see infra § 135. 


ver Welsh v. Barrow, 9 Rob, (La.) 


133 La, 


ME a a cy 
rf 
Bi. 
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useless and nugatory act.®? 


[§ 126] (2) Nature and Form of Action or Pro- 
ceeding. While by express statutory provisions a 
summary judgment may be entered against the ob- 
ligors on a bond given to release sequestered prop- 
erty upon judgment in the main action going against 
the principal obligor,** where there is a failure to en- 
ter such judgment upon the release bond in the main 
action an independent suit may be maintained to en- 
force the liabilities of the sureties on such bond,*® 
and a failure to render judgment for a specific item of 
damages in the main suit will not bar an independent 
suit for such damages on the replevy bond.*° In the 
absence of statute authorizing such proceedings sure- 
ties on defendant’s bond given for the release of 
sequestered property cannot be sued in a summary 
proceeding.“! Thus, in the absence of statutory 
authority, sureties who are not parties to the main 
action cannot be proceeded against by rule or motion 
in that suit.72. However, under a statute permitting 
summary judgment to be entered on sequestration 
replevy bonds, a successful defendant may reconvene 
in the main suit for damages on plaintiff’s replevy 
bond,*7* and a voluntary dismissal of the main suit 
in which a writ of sequestration has issued does not 
affect defendant’s right of action on plaintiff’s re- 
plevy bond;74 nor does failure to enter judgment on 
such dismissal preclude defendant from maintaining 
his action on plaintiff’s replevy bond.*® The obligee 
in a release bond is not required to resort to a fund 
representing the proceeds of the released property 
which has been seized and sold in another suit for 
the benefit of ecreditors,’® particularly where he is 
not requested by the sureties on the release bond to 
do so.77 The right to recover on a sequestration re- 

67. Welsh v. Barrow, supra. 


[a] For example, despite the facts [a] 
that the sequestered goods were not 
in the possession of the obligor when 
execution should have issued, and 
that he was unable to deliver them 
then, the obligee’s failure to take the eee 
necessary steps requires that his suit -) 49 SW 662. 
on the release bond be_ dismissed. 74, 
Welsh v. Barrow, 9 Rob. (La.) 535. 


68. See infra § 135. 


69. Wilson v. Dickey, 63 Tex. Civ. 
A. 155, 183 SW 437. 


70. Wilson v. Dickey, supra. 


fa] Thus a failure to render judg- 76. 
ment for the rent of replevied prop- 
erty in the main suit to try title to 76 
sequestered property does not pre- 422 7 
vent a suit to recover the rent on the : 
replevy bond. Wilson v. Dickey, 63 77. 


Civ. A:) 
266 SW 831; 


221; 
Bewley, 


Tex, Civ; Av 155, 133 SW. 437. 78. 
[b] Reason for rule.—‘‘The right | 691. 
to sue on statutory bonds in independ- 79, 


ent actions must necessarily follow (U 
from the right accorded to the bene- ; 
ficiary to recover in independent suits 80. 
on bonds not statutory on account of | 110. 
defects in them.” Wilson v. Dickey, 
63 Tex. Civ. A. 155, 157, 183 SW 487. 


71. Sharp v. Bright, 14 La. Ann. 


v. Doane, 3 La. Ann, 434, 


Failure to answer rule is not 
waiver by a surety of his right to 
object and except to such proceedings. 
Sharp v. Bright, 14 La. Ann. 390. 82. 


Avery v. Dickson, 


Wakefield v. Quiesser, 
293 SW 896; 
Guaranty State Bank, (Tex. Civ. A.) 
HK. H. Bruyere Constr. 
Co. v. Bewley, (Tex. Civ. A.) 258 SW 
E. H. Bruyere Constr. Co. v 
(Texs (Civ, cA.) 


Wakefield v. Quiesser, 
Civ. A.) 293 SW 896. 


Gordon v. Diggs, 9 La. Ann. 


Gordon vy. Diggs, supra. 
Harrell y. Sanders, 26 La. Ann. 85. 


Garcia v. Galceran, 
S.) 185, 20 L. ed. 74. 


Johnson v. Imboden, 7 La. Ann. | try 


[a] Thus the sureties of an execu- 
tor on becoming alarmed at his mis- 
management and fraudulent collusion 


lease bond conditioned to pay the judgment rendered 
in the main suit rests upon that judgment rather 
than upon the interest claimed by the obligee in 
the property sought to be sequestered.*® 


[§ 127] (3) Jurisdiction. Suit on defendant’s 
bond given for the release of property sequestered 
in a suit for a mariner’s wages is properly brought 
in a state court.7® 


[§ 128] (4) Parties and Persons Entitled To Sue. 
The right of a particular person to maintain an ac- 
tion on a release bond may depend upon his right 
to maintain the main action®® and follow as a nec- 
essary consequence therefrom.8+ Where the main 
action, in which sequestration was issued, was one of 
trespass to try title to commtnity property, a wife 
who was not a party to the main suit is not a proper 
party to a suit on a bond given to replevy the prop- 
erty.82. Under a provision authorizing suit against 
any surety on a contract without joining the prin- 
cipal obligor when he is actually or notoriously in- 
solvent, the surety on a replevy bond may be so sued 
on the actual and notorious insolvency of a principal 
obligor. Where more than one person execute a 
defendant’s replevy bond jointly they cannot com- 
plain of being joined as parties defendant.®# 


Interveners. Parties intervening on the day thé 
main action is tried are not parties entitled to re- 
cover judgment against sureties on a release bond to 
which such interveners are not parties.®° 


Third person claimants. The claims of third per- 
sons on sequestered property which has been released 
on bond cannot be enforced in an action on the re- 
lease or forthcoming bond to which such third per- 
sons are not parties.®°® 


sureties on his replevy bond], is a 
necessary consequence of the right 
to maintain the original action.’” 
Johnson v. Imboden, supra. 


Wilson v. Dickey, 63 Tex. Civ. 
A. 155, 1383 SW 437. 


83. Wilson vy. Dickey, supra. 


(Tex. 84. Boykin v. Rosenfield, 69 Tex. 
115, 9 SW 818. 


_[a] Joining sureties on sequestra- 
tion and release bonds as defendants. 
Where a plaintiff secured the re- 
lease of property on bond and subse- 
quently abandoned the suit but kept 
the property, it was held that defend- 
ant might in one action join the sure- 
ties on both the original indemnity 
bond and on the release bond. Fine- 
an v. Read, 8 Tex. Civ. A. 33, 27 SW 


(Tex. Civ. 


Jackson v. 


229 SW 610. 
(Tex. 


Rose y. Brantley, (Tex. Civ. A.) 
262 SW 1938. 


11 Wall. [a] Thus parties intervening on 

day of trial of action in trespass ta 
_ title cannot recover judgment 
against sureties on replevy bond 
theretofore given plaintiff, who sued 
out sequestration on institution of 
suit. Rose v. Brantley, (Tex. Civ. A.) 
262 SW 1938. 


390. 


“Ag this surety is not a party to the 
suit, in the progress of which the 
[defendant’s] bond is taken, he can- 
not, in the absence of express legis- 
Jation to that effect, be sued in a 
summary way.” Sharp v. Bright, su- 
pra. 


72. Sharp v. Bright, supra; Baker 


with defendant, a third person in pos- 
session of decedent’s property may 
also sue on defendant’s bond given 
for the release of such property when 
sequestered. Johnson v. Imboden, 7 
La. Ann, 110, 111. 


81. Johnson v. Imboden, supra. 


“The right to maintain the present 
action [against defendant and his 


[b] Reason for rule.—‘‘The liabil- 
ity of the sureties rests upon the 
bond alone, and they have assumed 
no obligation to the interveners by 
that bond.” Rose v. Brantley, (Tex. 
Civ. A.) 262) SW 193,195. 


86. Coguenhem v. Himalaya Plant- 
ing, etc., Co., 140 La. 476, 73 S 301. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 129-131) 


[§ 129] (5) Time To Sue, and Limitations of Ac- 
tions. Since plaintiff must have a cause of action 
when he sues upon a bond given to release seques- 
tered property,** he has no right to bring such suit 
until there has been a breach of the bond.*S Where 
one seeking to enforce liability on a release bond is 
required to put the obligors thereon in default,*® 


“the right to proceed against the surety on the re- 


lease bond accrues upon the physical impossibility 
of making a demand on the principal and a return 
of nulla bona on a writ of fieri facias.*° 


[§ 130] (6) Defenses. In addition to matters in 
discharge*! of sequestration release bonds the obli- 
gors thereon may, when sued, set up other particular 
defenses to defeat the action.** Where the release 
bond is in substantial compliance with the law under 
which it is drawn, the defense that it is not a legal 
bond is unavailable to the surety,®* and it is no de- 
fense to a surety that the release bond which con- 
forms to the statute in every other respect has less 
than the required number of sureties where he has 
assented to be bound by the bond as executed and 
delivered,®* particularly where the surety has re- 
ceived full indemnification.** Under a provision 
that the amount of defendant’s release bond shall 
be determined by the court, it is no defense that the 
goods released were not worth the amount of the 
bond*® in the absence of allegations of fraud** or 
collusion®* between plaintiff and defendant in the 
sequestration suit. Neither an irregularity in per- 
mitting interveners to bond sequestered property,** 
nor lack of authority to execute a document on which 
an application for sequestration is based? are avail- 
able as defenses to sureties on bonds given for the 
release of the sequestered property. A surety’s plea 


87. Bullock v. Traweek, (Tex. Civ. | 535. 

A.) 20 SW 724. [a]. “Motion: 
88. Bullock v. Traweek, supra. orig 
89. See supra § 125. Rob. (La.) 535. 
90. Baker v. Morrison, 4 La. Ann.} 5 

372. | 691. 
[a] Thus, where no demand eon 4 See supra 


be made on defendant in sequesira- 
tion because of his absence from the 
state and a return of nulla bona on 
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to 
surety’s plea of payment was improp- 
allowed. Welsh v. Barrow, 9 


Harrell v. Sanders, 26 La. Ann. 


§ 


5. Coguenhem v. Himalaya Plant- 
ing, etc., Co., 140 La. 476, 73 S 301. 
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of payment is improperly rejected in suit upon a 
bond given for the release of sequestered property.” 
A surety who is being sued on a bond conditioned 
to pay the judgment rendered in the main suit can- 
not urge the objection that plaintiff does not acquire 
a privilege by consent,* since plaintiff’s right to re- 
cover does not rest upon his privilege but upon the 
judgment in the. main suit. The enforcement of 
claims of third persons subsequent to the release of 
the sequestered property on defendant’s bond does 
not affect the right of plaintiff to proceed upon the 
release bond. A dismissal of an intervention in 
the main suit is not a bar to a suit brought against 
the intervenor as a surety on a release bond.°*% 


Consent judgments. While it has been held to be 
a good defense to a surety on a release bond condi- 
tioned to pay a judgment which shall be rendered ~ 
against his principal in the sequestration suit, that 
such judgment was entered by consent,® it has also 
been held that the principal’s consent to such a judg- 
ment is not available to the surety.‘ 


[§ 131] (7) Pleading. Under provisions that on 
judgment in the main suit going against the party 
who replevies sequestered property summary judg- 
ment may be entered against all the obligors on his 
replevy bond,® a party who seeks to recover on the 
bond is, of course, not required to plead® in order to 
permit the-court to render judgment thereon,?® 
whether the main case has been tried on the merits!+ 
or dismissed by. plaintiff.t? Therefore it has been 
held that to recover judgment on the replevy bond, 
pleading is unnecessary to fix the value of the re- 
plevied property*® or the amount of rents that ac- 
crued upon it?* or the measure of damages which 


j fal — othe woraae the law files 
oy such plea, or makes such issue in the 
strike defendant | G.fendant’s behalf, and enters an ap- 
pearance for the bondsmen thereto 
without any cross-bill or plea in re- 
convention being filed by the defend- 
ant or citation being issued to the 
bondsmen.” Hill v. Patterson, (Tex. 
Civ. A.) 191 SW 621 [quot Brooks v. 


F 
126. (Tex. Civ. A.) 214 SW 361, 


Taylor, 
362]. 


mortgage is no defense to sureties 
on a replevin bond given for the re- 
lease of property mortgaged by a cor- 
poration in an action to foreclose. 
McLeod Artesian Well Co. v. Craig, 
(Tex. Civ. A.) 43 SW 934. 


A.) 185 SW 378; Tyson v. First State 
Bank, (Tex. Civ. A.) 154 SW 1055; 
Morris v. Anderson, (Tex. Civ. A.) 152 
SW 677; Wandelohr v. Grayson Coun- 
ty Nat. Bank, (Civ. A.) 106 SW 413 
[aff 102 Tex. 20, 108 SW 1154, 112 SW 


1154]; McLeod Artesian Well Co. v. 


571, 14 SW .704; McLeod Artesian 
Well Co. v. Craig, (Tex. Civ. A.) 43 
Sw 934. 

14. Wandelohr v. Grayson County 


Nat. Bank, (Civ. A.) 106 SW 413 [aff 
102 Tex. 20, 108 SW 1154, 112 SW 


a writ of fieri facias, obligee’s right : __10. Waits v. Overstreet, 78 Tex. 
to proceed against the surety on the [a] Plaintiff's claim against sure-| 571, 14 SW 704; Harding v. Jesse 
release bond accrues. Baker vy. Mor-| ty on the release bond is not affected | Dennett, Inc., (Tex. Civ. A.) 17 SW 
rison, 4 La. Ann. 372. by any superior lien on the property | (2d) 862; Tyson v. First State Bank, 
’ released. Coguenhem Vv. Himalaya (Tex. Civ. A.) 154 SW 1055: Wande- 
91. See supra §§ 116-124. Pesanting, etc., Co., 140 La. 476, 73 S an Vv. Sera County Nat. Bank, 
92. See cases infra this section. ad iv. A.) 1 W 413, 415 [aft 102 
1) Steno ere | 5%. Carroll y. Hamilton, 30 La.| Tex. 20, 108 SW 1154, 112 SW 1046]. 
; rile! —— "| Ann. 520 & z 

cae 2 “ _ “There was no necessity of plead- 
i 6. Carroll vy. Hamilton, 30 La. Ann.|img on_the replevy bond . . . in 
AS 41 SW 105%, Pome grh feeb shes |}520; Herrick v. Conant, 4 La. Ann.} aged pspdeem tag a Mh Bg pees 
» O76. : andelohr v. Gray- 

95. Maddox v. Hollums, supra. son County Nat. Bank, supra. 

d + ks S 7. Harrell v. Sanders, 26 La. Ann. 

96. Pick = Po nage Ine., 154 | ¢91. bet hy gecknc ap vy. Grayson County 
Pee ie & AL. t ciee aintutory Srouiniiee ye | Sy Cea” Greens 
97. Pick v. Dickinsons, Inc.,supra-| 9 watts v. Overstreet, 78 Tex. 571, | SW 934. 

98. Pick v. Dickinsons, Inc., supra.| 14 SW 704; Harding v. Jesse Dennett, 
99. Collins v. Edwards, 13 La. Ann Inc, (Tex. Civ. A.) 17 SW (2d) 862; Bewi Pere Bok eras So 1: 
342. ; ; _“ |B. H. Bruyere Constr. Co. v. Bewley, | 431) © ‘p ex, Civ. A.) 258 SW. 221; 
% iv. A.) 2588S 221; rooks v. 7 yar : - A. 
(Tex. C ) 258 SW 221; B ks v. SOF es patlereon (Tex. Civs A. a oh 
1. McLeod Artesian Well Co. v.| Taylor, (Tex. Civ. A.) 214 SW 361; | &; 21; Morris v. Anderson, (Tex. 
Craig, (Tex. Civ. A.) 43 SW 934. Hill v. Patterson, (Tex. Civ. A.) 191 | Ci¥- A.) 152 SW 677. . 
fal ofizuthocity” to..ex £0 SW 621; Coward v. Sutfin, (Tex. Civ. 13. Watts v. Overstreet, 78 Tex. 


2. Welsh v. Barrow, 9 Rob. (La.)! Craig, (Tex. Civ. A.) 43 SW 934. 


1046]. 
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the obligee is entitled to reeover;*® nor is pleading 


required to charge the sureties on the replevy bond.?® 
Where, however, special damages are claimed,"* such 
as depreciation in the value of sequestered property 
between the time the writ was levied and the date of 
trial, there must be special pleading,'* and where 
the obligee assumes to plead where not required to 
do so, the allegations in his pleadings must be legally 
sufficient.1® In the absence of provisions permit- 
ting judgment to be entered immediately upon the 
rendition of judgment in the main suit,?° and sub- 


ject to express provisions,?! general principles’? 


govern the pleading in actions on bonds given for 
the release of sequestered property.?* A judgment 
specifically referred to, and made a part of, a peti- 
tion in a suit on a forthcoming bond in sequestration 
is in its language, figures, and terms as much a part 
of the petition as though it had been set out at large 
therein.2* Under a provision that the release bond 
shall be conditioned that the person to whom the 


sequestered property is released will present the. 


same after definitive judgment in ease he should be 
decreed to restore the same, a petition which fails 
to allege that there was such a decree is insufficient 
in an action against the surety on the release bond.?? 
Where one seeking to recover on a release bond is 
required to put the obligors therein in default,*® 
allegations that after judgment in the main suit 
became final plaintiff caused a commission to issue 
to the sheriff “ordering and commanding him to 
advertise and sell the property seized and seques- 
tered in said cause, to satisfy the judgment. and cost 
in said cause, as may be seer by the record in said 
cause,” are sufficient allegations as to default.?7 


Objections. Where a writ of sequestration is prop- 
erly quashed the court may properly sustain objec- 
tions to the pleadings of plaintiff seeking to recover 
on defendant’s replevy bond. 


{[§ 132] (8) Issues, Proof, and Variance. 
plaintiff in the main suit voluntarily dismissed his 
suit after he had obtained a writ of sequestration 


15. Hall v. Tedford, (Tex. Civ. A.) 
279 SW 314. 


16. Wandelohr v. Grayson County 
Nat. Bank, (Civ. A.) 106 SW 413 [aff 
Og Mex. 20; LOS SW 1154, D2. Siw 
1046]. [a] 


17. Western Mortg., etc., Co. v. 
Shelton, 8 Tex. Civ. A. 550, 29 SW 494. 


24. Pick v. 


98 S 669. 
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Where 


Bonds §§ 162-205. 
23. See cases infra this section. 


Dickinsons, 
La. 1068, 98 S 669. 


: Judgment sustaining writ.— 
Pick v. Dickinsons, Inc., 154 La. 1068, 33. 


[§§ 131-133 


and had replevied the property from the sheriff, the 
only issues involved for defendant to recover on the 
replevy bond are the value of the property?® and 
the right of defendant to have that property either 
returned to him or its value accounted for.*° Alle- 
gations of tender must be supported by proof.** By 
express statutory provisions the value of replevied 
property may be required to be proved,** and even 
under a provision that the amount of the bond should 
be fixed in accordance with the value of the prop- 
erty?* where a part of the sequestered property was 
released by judgment of the court it was essential 
for plaintiffs to prove its relative value with refer- 
ence to the other property or the whole** in order 
to measure and fix the liability of the sureties on 
the bond.?®> Under an issue of fraud and collusion 
between the parties to the sequestration suit, the 
sureties on a bond given for the release of the se- 
questered property may show that there was no valid 
sequestration,*® that the sequestered property did 
not belong to their principal,?* and that the writ 
issued without the required affidavit.2* Under an 
issue of fraud the sureties on a sequestration release 
bond may also show that plaintiff in the main suit 
had no privilege or lien upon the sequestered prop- 
erty.°9 


[§ 133] (9) Evidence. General rules*® of evi- 
dence govern proceedings in which sequestration re- 
lease bonds are enforced.*1 


Presumptions and burden of proof. In the ab- 
sence of any contrary showing,*? the presumption 
is, that the released property remained in as good 
condition,*? and was worth as much,** when re- 
leased, as it was when leased to defendant, in whose 
possession it was sequestered.4° The burden is on 
the party who has invoked the aid of the writ of se- 
questration, to prove that he is entitled to a judg- 
ment in such proceedings, and consequently to a 
summary judgment on defendant’s replevy bond,#® 
but sequestration defendants seeking to recover on 
the sequestration plaintiff’s replevy bond need not 


of replevined property to be proved, 
is not unconstitutional since statutes 
changing the rules of evidence do not 
impair obligations. American In- 
demn.. Co. v.. McCann, (Tex. Civ.-AD 
27 SW (2d) 354. 


Inc. p54 


See supra § 95. 


: \ 34. Carroll v. Hamilton 

18. Western Mortg. Co. v. Shelton,|__25- Nalle y. Baird, 30 La. Ann.| Ann. 520. + ree 
Supra. 1148. 35.. Carroll v. Hamilt 

19. Hall v. Tedford, (Tex. Civ. A.)| 26. See supra § 125. Ba area = adage 
279 SW 314. 27. Pick v. Dickinsons, Inc., 154 3 is Pie Sony AUEFa: 

[a] Pleading held sufficient to | La. 1068, 98 S 669, 671, $7. Carroll v. Hamilton, supra. 


claim ‘damages based on value of 23. 
property at time of execution of | a, 

replevy bond or at the time of the me 
trial. Williams v. Walker, (Tex. Civ. 
A.) 290 SW 299.. 29. 


Jaekson 


White v. Texas Motorear, ete., 
(Tex. Civ. A.) 203 SW 441 [mod 
(Commn. A.) 228 SW 1388]. 


Bank, (Tex. Civ. A.) 266 SW 831. 


38. Carroll v. Hamilton, supra. 


Necessity of affidavit to procure 
writ of sequestration see supra § 47. 


Guaranty 39. Carroll v: 30 La. 


State Hamilton, 


{b] Pleading held insufficient.—A 
petition alleging the reasonable value 
of use of automobile detained by de- 
fendants under replevy bond, instead 
of the value of fruits, hire, or reve- 
nue, was bad, although it was unnec- 
essary for plaintiffs to allege 
measure of damages. Hall v. Ted- 
ford, (Tex. Civ. A.) 279 SW 314. 


20. See supra text and note 8. 
21. See statutory provisions. 
22. See Pleading 49 C. J. p 1; 


—$———— 


the’ 


30. Jackson vy. 
Bank, supra. 


Dismissal of main suit as not af- 
fecting liability on replevy bond see 
supra § 126. 


31. Pick. v. Dickinsons; 
La. 1068, 98 S 669. 


32. See statutory provisions. 
[a] Constitutionality.—Rev. St. 


Guaranty State 


Ine., 154 


and | (1925) art 6852, requiring the value 


Ann. 520. 
40. See Evidence 22 C. J. p 1. 
41. See cases infra this section. 


42. Stout v. Haynes, 165 La. 680, 
115.S 823. ‘ 


43. Stout v. Haynes, supra. 
44. Stout v. Haynes, supra. 
45. Stout v. Haynes, supra. 


46. Martin v. Berry, (Tex. Civ.-A. 
87 SW 712. i) ee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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show that they were the owners of the sequestered 
property, which the evidence showed had been taken 
from their possession, and had not been returned.*? 
Plaintiff in sequestration, who seeks to recover on 
defendant’s replevy bond, has the burden of estab- 
lishing the value of the sequestered property at the 
time of trial*® or execution of the replevy bond.*? 


Admissibility. In accordance with the general 
rules,°° evidence which is relevant and material is 
admissible in proceedings to enforce sequestration 
release bonds, while irrelevant and immaterial evi- 
dence is inadmissible.®! Thus any evidence of a new 
contract between plaintiff and the principal obligor, 
operating to release the surety, being relevant, 1s 
admissible,®2 and while the admission of Brdsace: 
as to the collection and the amount of rents from 
sequestered property which has been released on 
bond, is proper,®*? what was done with the property 
is immaterial, and not a proper subject of inquiry.** 
In order to recover on a bond given for the release 
of sequestered property, 1t is unnecessary to intro- 
duce the bond in evidenee;®*® although the release 
bond may be admitted,°® and while parol evidence 
eannot be introduced, in the absence of allegations 
of fraud, to contradict the judicial records of a 
court showing delivery of property on a release 
bond,°* such evidence may, under certain cireum- 
stances, be introduced to contradict the bond.°* Un- 
der the doctrine that consent judgments are only 
binding as between the parties and have not the 
effect of judgments regularly rendered contradic- 
torily as regards third persons, sureties being sued 
on a release bond should be permitted to prove that 
the judgment in the main suit between the parties 
in sequestration was a consent judgment.®® Simi- 
larly while in an ordinary case evidence that plaintiff 
had no privilege or lien on the property sequestered 
might not be permissible after a judgment against 
the principal recognizing the privilege,*° where the 
sureties set up the fraud of the parties in the se- 
questration suit, such evidence is admissible.°* 
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While one of several defendants, sued as sureties 
on a bond given for the release of sequestered prop- 
erty, may be permitted to prove that he has a lessor’s 
privilege®? and a right of pledge®*® upon the seques- 
tered property superior to any right of plaintiff’s,®* 
and more than sufficient to absorb the proceeds,®® 
such evidence is not available in favor of the other 
defendants,°° unless it is further shown that they 
were unable to return the property by reason of the 
assertion of such privilege or right.°* Under the 
rule that the proper measure of damages for the 
breach of a bond given for the release of sequestered 
property is the market value of the property at the 
time of trial,°® recitals in plaintiff’s petition, se- 
questration bond, writ of sequestration, and replevy 
bond, all filed seventeen months before the trial, are 
inadmissible to establish such market value,®® and 


‘evidence as to the value of the use per day of se- 


questered property which has been released on bond 
is not admissible to prove the value of such use;7° 
the value of property sought to be sequestered as 
stated in the affidavit for the writ,71 and the value 
of the property as fixed by the sequestrating officer 
in his return’? are not admissible as evidence of 
value for assessing damages on defendant’s replevy 
bond. 


Weight and sufficiency. General principles’? are 
applicable to questions of the weight and sufficiency 
of evidence in proceeding upon sequestration release 
bonds.** An allegation that defendant surety ten- 
dered to the sheriff sequestered property which had 
been released on bond is not supported by proof that 
the surety’s agent wrote a letter to the sheriff stat- 
ing that the surety was ready to turn back the prop- 
erty and be released on his bond,*® where there is 
no evidence that the property was actually re- 
turned’® or tendered’? to the sheriff, nor pointed out 
to him.** Matters required to be proved in pro- 
ceedings upon bonds given for the release of seques- 
tered property must be eclearly’® established by a 
preponderance of evidence,*° less strictness of proof 


47. ere v. Futch, (Tex. Civ. A.) | A.) 200 SW 851. 64. Carroll v. Hamilton, supra. 
si eas Pe shes stata hg oe 56. Ps may v. McKinney, 28 La. 65. Carroll v. Hamilton, supra. 
a us defendants, in a suit for nn. 642. f : 
title and possession of property seek- r The b F 1 66. Carroll v. Hamilton, supra. 
ing judgment against plaintiff ana], [@] e bond sued on is properly 67. Carroll v. Hamilton, supra. 
sureties on a replevin bond condi-|imtroduced in evidence even though ni roce 
mutilated by erasures and interlinea- es See infra § 138. 


tioned to have the property forthcom- 
ing to abide the decision of the court 
and filed, after plaintiff had procured 
issuance and levy of the writ of se- 
questration, did not need to show 
they were the owners of the pronverty 
sequestered, where the evidence 
showed it was taken from their pos- 
session, and had not been returned. 
Myrick v. Futch, (Tex. Civ. A.) 206 
Sw 861. 


48. Wolforth v. A. J. Deer Co., Inc., 
(Tex. Civ. A.) 2938 SW 590. 


49. Wolforth v. A. J. Deer Co., 
Ine., supra. 


50. See Evidence §§ 89-156. 

51. See infra text and notes 52- 
72: ‘ 

52. Allison v. Thomas, 29 La. Ann. 
732. 


53. Wandelohr v. Grayson County 
Nat. Bank, (Civ. A.) 106 SW 413 [aff 


102 Tex. 20, 108 SW 1154, 112 SW 
1046]. 
54. Wandelonn v. Grayson County 


Nat. Bank, supra. 
55. Gonzales v. Flores, (Tex. Civ. 


tions, where it has been in the pos- 
session of the officers of the law since 
its execution, the presumption being 
that it was signed by the parties with 
the erasures and interlineations previ- 
ously made. Lalanne v. McKinney, 28 
La. Ann. 642. 


57. Henderson v. Walmsly, 23 La. 
Ann. 562. 


58. See case infra this note. 


[a] Parol evidence is admissible 
to show that the sheriff had never in 


fact released the property. Ware vy. 
Wilson, 22 La. Ann. 102. 
59. Carroll v. Hamilton, 30 La. 


Ann. 520. 


Operation and effect of consent 
judgment generally see Judgments § 
337. 


60; Carroll v. Hamilton, 30 La. 
Ann. 520. 

61. See supra § 132. 

62. Carroll v. Hamilton, 30 La. 
Ann. 520. 

63. Carroll v. Hamilton, supra. 


Vaughn v. Charpiot, (Tex. Civ. 
mS 213 SW 950. 


70. Hall v: Tedford, (Tex. Civ. A.) 
279 SW 314. 


WT. Wolforth vw. Aedes mes Cor, ince 
(Tex. Civ. A.) 293 SW 590 


72. Wolforth v. A. J. Dees Co: nee 
supra. 


73. See Evidence §§ 1730-1806. 
een See infra text and notes 75— 
75. Pick yv. Dickinsons, Ine., 154 


La. 1068, 98 S 669. 
76. Pick v. Dickinson's, Inc., supra. 
77. Pick v. Dickinsons, Inc., supra. 


78. Pick vy. Dickinsons, Ince., 
pra. 


79. Stout v. Haynes, 165 L 
ITS 5S: 823% aie 


80. See cases infra this note. 


[a] Evidence held sufficient to: (1) 
Prove value of released property. 
Harrell v. Sanders, 26 La. Ann. 691. 
(2) Show damaged condition of se- 


su- 
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being required upon the confirmation of a default.*? 


[§ 134] (10) Trial. Neither the principal obligor 
in a release bond given for sequestered property*” 
nor his sureties®* are entitled to service of citation** 
or to any given period®® or form of notice’® that 
the main suit which is still pending to determine the 
rights of the obligee, will be tried at the following 
term of court. 


Questions of law and fact. As in the trial of civil 
actions generally,’? questions of fact are to be de- 
termined by the jury.** 


Taking case from jury. Under the rule that the 
measure of damages for sequestered property which 
has been replevied is to be determined by the market 
value of the property at the time of trial,® a per- 
emptory instruction that the undisputed evidence 
showed the sequestered property to be of a specified 
value is erroneous where there is no evidence of 
value as of the time of trial.°° Where there is no 
evidence as to the value of the property sequestered, 
the suit must be dismissed.°*? 


Instructions. General rules®” govern matters per- 
taining to instructions in proceedings upon bonds 
given for the release of sequestered property.?? 
Since pleadings are unnecessary to support a sum- 
mary judgment on a replevy bond,®* an instruction 
is not erroneous because it is not based upon allega- 
tions that the replevy bond has ever been executed.®° 


Submission of issues. Although ordinarily there 
must be findings as to the value of each article of 


questered oil-drilling rig with certain- 
ty required by law, in action against 
surety on release bond. Stout v. 
Haynes, 165 La. 680, 115 S 823. (3) 
Show plaintiff’s interest in property | [b] 
sequestered and replevied was suffi- 
cient to warrant his recovery for its 
loss. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943. (4) Show 
that the trial court correctly fixed the 
value of the sequestered property. 89. 
Materne v. Lion, 35 La, Ann. 988. 
BY Sustain award of damages. 

rown v. Guaranty Securities Co., 
(Tex. Commn. A.) 265 SW 547 [rev 91, 


the jury. 


(Civ. A.) 254 SW 240]. (6) Warrant | 372. 
finding as to value of property. Brun- 92 
son v. Dawson State Bank, (Tex. Civ. e! 
A.) 175 SW 438. 93. 


[b] Evidence held insufficient to: 94. 
(1) Establish the value of the use of 95. 
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and removed timber from sequestered 
land was a question of fact to be de- 
termined by the jury. Adams v. Bur- 
rell, (Tex. Civ. A.) 161 SW 51. 


The value of each item of re- 
leased property was a question for [a] 

Lewter v. Lindley, 
Civ. A.) 81-SW 776; 
rell, (Tex. Civ. A.) 70 SW 986. 


See infra § 138. 


90. Herrera v. Marquez, (Tex. Civ. 
A.) 182 SW 1148. 


Baker v. Morrison, 4 La. Ann. 


See Trial [38 Cyc 1594 et seq]. 
See infra text and note 95. [a] 
See supra § 131. 

Wandelohr v. Grayson County 
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sequestered property replevied to support a judg- 
ment on the replevy bond,®* where itemization is 
unnecessary, a submission of specific issues on sepa- 
rate items may be refused.®? 


Verdict and findings. For a verdict to furnish a 
basis upon which a summary judgment on a seques- 
tration replevy bond may be rendered, it must find 
the value of the sequestered property which was re- 
leased.°8 Under a statute authorizing the obligors 
on bonds given for the release of sequestered prop- 
erty, to return the property or any portion thereof 
in order that a verdict form a basis for a summary 
judgment on a sequestration replevy bond, the ver- 
dict should find separately the value of each item 
of property replevied.°® Where in the main suit 
to recover specific property there are allegations 
of its value and a prayer for judgment for the title 
and possession of the property, or the value thereof, 
the property is sequestered and then replevied by 
defendant, the verdict should dispose of the issue of 


title rather than find in plaintiff’s favor for a sum 


certain,’ and if the issue of title is found in favor 
of plaintiff, the verdict should also find the value 
of each unit of the replevied property.2, Where no 
issue with respect to the release bond is submitted 
to the jury, the validity or invalidity of the bond 
could not have affected their verdict.? To form the 
basis of a summary judgment, a verdict must be 
responsive to the evidence. A verdict as to the 
value of the increase and yield of property replevied 
by defendant based upon evidence as the probable 
and normal increase of such property is not objec- 


(Tex. Civ. A.) 201 SW 729; Herrera 
v. Marquez, (Tex. Civ. A.) 182 SW 
1143; Bishop v. Japhet, (Tex. Civ. A.) 
171 SW 499; Martin v. Berry, (Tex. 
Civ. A.) 87 SW 712. 


Reason for rule.—‘“This pur- 
pose of fixing the value of each item 
in cases of replevin, however, is to 
enable defendants to return so much 
of the property as they still retain, 
and receive credit therefor upon the 
judgment rendered against them.” 
Southern Surety Co. v. Adams, (Tex. 
Civ. A.) 278 SW 943, 947. 


1. Herrera v. Marquez, 
A.) 182 SW 1148. 


(Tex. 
Dysart v. Ter- 


(Tex. Civ. 


Thus a verdict, ‘“‘We, the jury, 
find for plaintiff for the amount 
prayed for, $571.50,” is erroneous. 
Herrera v. Marquez, (Tex. Civ. A.) 7 


sequestered property which was re- 
leased on bond. Vaughn v. Charpiot, 
(Tex. Civ. A.) 213 SW 950. (2) Show 
that either plaintiff or ‘defendant in 
sequestration had ever applied for an 
order to bond sequestered property. 
Ware v. Wilson, 22 La. Ann. 102. (3) 
Show that sheriff had given up pos- 
session and control of sequestered 
property. Ware v. Wilson, supra. 


81. McDonald v. Karp, 3 La. A. 657, 
659. 


g2. Brooks v. Taylor, 
A.) 214 SW 361. 


83; Brooks v. Taylor, supra. 
84 Brooks v.. Taylor, supra. 
85. Brooks v. Taylor, supra. 
86. Brooks v. Taylor, supra. 
87. See Trial [38 Cyc 1512 et seq]. 
88. See cases infra this note. 
[a] Whether replevying party cut 


(Tex. Civ. 


Nat. Bank, (Civ. A.) 106 SW 413 [aff 
ee 20, 108 SW 1154, 112 Tex. 


96. See infra text and note 99. 


97. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943. 


[a] For example, where it appears 
that the replevying party, who seeks 
to have the value of a sequestered 
herd’s increase submitted as a spe- 
cial issue so as to require a finding of 
the value of each animal, has disposed 
of the increase, and has not tendered 
any of it to the opposite party, the 
court properly submitted the value of 
the increase in general form. South- 
ern Surety Co. v. Adams, (Tex. Civ. 
A.) 278 SW 9438. 


98. Talcott v. Rose, (Tex. Civ. A.) 
64 SW 1009. 


99. Cook v. Halsell, 65 Tex. 1; 
Southern Surety Co. v. Adams, (Tex. 
Civ. A.) 278 SW 9438; Reeves v. Avina, 


182 SW 1143. 


2. Herrera v. Marquez, supra. 


[a] For example, where a specified 
number of hides are alleged to be of 
a specified itemized value and also 
of a specified aggregate value, upon a 
finding of title in plaintiff, the verdict 
should have found the value of each 
of the replevied hides. Herrera v. 
Marquez, (Tex. Civ. A.) 182 SW 1143. 


3. Gonzales v. Flores, (Tex. Civ. 
A.) 200 SW 851. 


4 See case infra this note. 


[a] “The verdict of the jury as to 
the value of the property corresponds 
with the evidence as to value thereof 
offered by appellee in its condition 
about the time it was first taken pos- 
session of by the defendant in the se- 
questration suit and the date of the 
replevy bond.” Luedde v. Hooper, 95 
Tex, 172, 173, 66 SW 55. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 134-135] 


tionable as speculative,® especially where defendant 
fails to produce evidence of the actual increase and 
yield.® 


[§ 135] (11) Judgment—(a) In General. Sub- 
ject to statutory provision,’ general rules® are ap- 
plicable-to judgment on bonds given for the release 
of sequestered property.® 


Right and duty to enter summary judgment. In 
the absence of statutory provisions authorizing the 
entry of summary judgment on bonds given to pro- 
cure the release of sequestered property, such judg- 
ment cannot be entered on those bonds.1° However, 
by statutory provision,!t upon the decision in the 
main action going against the principal obligor, sum- 
mary judgment may be rendered jointly and sever- 
ally against all the obligors in bonds given either by 
plaintiff or defendant for the release of sequestered 


property,!2 and no notice,!® citation,’ or pleading!® 


is required to authorize such a judgment; but in 
accordance with general rules!® summary judgment 
upon replevy bonds must be supported by the ver- 
dict.t7 It has been held that on the decision in the 
main suit going against defendant it is the duty of 
the court to render summary judgment on defend- 
ant’s release bond,'® although there be no reference 
to such bond in the pleading to the main suit;1® but 
it has also been held that whether judgment shall be 
rendered on the replevy bond is a question addressed 
exclusively to-the court.2° Upon a voluntary dis- 
missal of the main suit by plaintiff, summary judg- 


5. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943, 
Taylor, 
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EK. H. Bruyere Constr. Co. v. Bewley, 18. 
(Tex. Civ. A.) 258 SW 221; 


(Tex. ‘Civ. A.) 214 SW. 361; 


[57 C.J.] 241 


ment must be rendered against all the obligors on 
his replevy bond?! where he has failed to return the 
sequestered property which he has procured on the 
bond;22, and under a statute authorizing summary 
judgment the court may render judgment against the 
obligor who is also plaintiff, notwithstanding the 
fact that in the main suit he was permitted to dis- 
miss the main suit.22 While summary judgment en- 
tered against the obligors on a replevy bond may 
by express provision?‘ be designated as “final judg- 
ment”2> the finality of such judgment is in terins 
rather than in effect ;?° but where it does not appear 
that the released property is returned within the 
statutory time required to discharge the judgment 
on the release bond, final judgment thereon against 
the sureties may properly be rendered.?7 A judg- 
ment based upon all the property covered by the 
replevy bond is not excessive for embracing more 
property than was shown in the sheriff’s return on 
the writ as having been seized thereon?® in the ab- 
sence of proof showing that less property than that 
covered by the replevy bond was surrendered.*® 
When summary judgment on the release bond is 
rendered in the main suit?® such judgment is not 
vitiated by the release of a deceased surety on the 
release bond.*1 


Specification of value of property. Under a stat- 
ute authorizing the obligors on a bond given for the 
release of sequestered property to return the prop- 
erty or any portion thereof, a verdict®? and judg- 
ment?* on the bond should specify separately the 


Tyson v. Santa Anna First 
State Bank, etc., Co., (Tex. Civ. A.) 
154 SW 1055. 


Brooks v. 


6 Southern Surety Co. v. Adams, 
supra. 


[a] Thus, where a verdict as to 
the increase and yield of replevied 
live stock was based upon plaintiff’s 
evidence as to the probable or normal 
increase of such animals, defendant, 
who was in a better position to offer 
testimony of the actual increase and 
yield, but failed to do so, cannot ob- 
ject to the verdict based upon plain- 
tiff’s evidence as speculative. South- 
ern Surety Co. v. Adams, (Tex. Civ. 
A.) 278 SW 943. 


[b] Reason for rule:—If evidence 
estimating the increase and value is 
excessive, the replevying party can 
discredit such evidence by proof of 
the actual facts, peculiarly within his 
knowledge and unavailable to the op- 
posite party. Southern Surety Co. v. 
Adams, (Tex. Civ. A.) 278 SW 943. 


7 See statutory provisions. 
8. See Judgments 33 C. J. p 1042. 
9. See cases infra this section. 


10. John M. Parker Co. v. Martin, 
148 La. 791, 88 S 68. 


[a] “fhe law nowhere authorizes 
. . . the rendition of a judgment 
against the principal and surety, in 
the original proceedings for the rea- 
son, no doubt, that it cannot be con- 
clusively said that the property will 
not be produced until the parties have 
failed or refused when called upon in 
a proper manner to do so; and, fur- 
ther, the value thereof at the time 
when it should be surrendered cannot 
be foretold.” John M. Parker Co. v. 
Martin, 148 La. 791, 813, 88 S 68. 

11. See statutory provisions. 

12. Luedde v. Hooper, 95 Tex. 172, 
66 SW 55; Watts v. Overstreet, 78 


Tex. 571, 14 SW 704; Harding v. Den- 
nett, (Tex. Civ. A.) 17 SW (2d) 862; 


Hill v. Patterson, (Tex. Civ. A.) 191 
SW 621; Coward v. Sutfin, (Tex. Civ. 
A.) 185 SW 378; Tyson v. Santa Anna 
First State Bank, etc., Co., (Tex. Civ. 
A.) 154 SW 1055; Morris v. Anderson, 
(Tex. Civ. A.) 152 SW 677; Wande- 
lohr vy. Grayson County Nat. Bank, 
(Civ. A.) 106 SW 413 [aff 102 Tex. 
20, 108 SW 1154, 112 SW 1046]; Pip- 
kin’ Vv... Tinch.> (Tex: CivewA.) 1972 SW 
1077; Mcleod Artesian Well Co. v. 
Craig, (Tex. Civ. A.) 48 SW 934; Big- 
ger v..Jones, 3 Tex. A. Civ. Cas. § 221. 


[a] Where bond given by third 
person who makes no claim to the se- 
questered property is conditioned that 
defendant in the sequestration pro- 
ceeding will produce property when 
required to do so (1) the bond is in- 
valid as a claimant’s bond [see supra 
§ 92 note 20 [a] (1)], (2) and since 
it is also invalid as a replevy bond 
[see supra § 92 note 20 [a] (2)], (3) 
no summary judgment can be ren- 
dered thereon (Lang v. Dougherty,.74 
Tex. 226, 12 SW 29): 


13. Harding v. Dennett, (Tex. Civ. 
A.) 17 SW (2d) 862. 


14. Morris v. Anderson, (Tex. Civ. 
A.) 152 SW 677. 


[a] Reason for rule.—‘“By making 
the bond and having it returned and 
filed in the case, the bondsmen make 
themselves parties.’”’ Morris v. An- 
derson, (Tex. Civ. A.)-152 SW 677, 679. 


15. See supra § 1381. 
16. See Judgments §§ 106-117. 


17. Talcott v. Rose, (Tex. Civ. A.) 
64 SW 1009. 


{a] Judgment against obligors on 
plaintiff’s replevy bond held invalid 
for failure of verdict to find value of 
released property. Talcott v. Rose, 
(Tex. Civ. A.) 64 SW 1009. 


A.) 70 SW 986: 


19. Tyson v. Santa Anna First 
State Bank, etc., Co., supra. 


20. Gonzales v. Flores, (Tex. Civ. 
A.) 200 SW 851. 


21. Wakefield v. Queisser, (Tex. 
Civ. A.) 2983 SW 896; E. H. Bruyere 
Constr. Co. v. Bewley, (Tex. Civ. A.) 
258 SW 221; Myrick v. Futch, (Tex. 
Civ. A.) 206 SW 861: ; 


22. E. H, Bruyere Constr. Co.. v, 
Bewley, (Tex. Civ. A.) 258 SW. 221. 


23. Morris v. Anderson, (Tex. Civ. 
A.) 152 SW 677. 


24. See statutory provisions. 


25. Continental Gin Co. v. Thorn- 
dale Mercantile Co., (Tex. Commn., A.) 
254 SW 939, 941 [rev (Civ. A.) 241 
SW 260]. 


26. Continental Gin Co. v. Thorn- 
dale Mercantile Co., supra. 


27. American Indemn. Co. v. Mc- 
Cann, (Tex. Civ. A.) 27 SW (2d) 354; 
pris v. Tinch, (Tex. Civ. A.) 97 SW 


28. Southern Surety Co. v. Adams, 
(Tex. Civ. A.) 278 SW 943. 


29. Southern Surety Co. vy. Adams, 
supra. 


[a] No proof that less property 
was surrendered to the sheriff than 
was described in the writ. Southern 
Surety Co. v. Adams, (Tex. Civ. A.) 
278 SW 9438. 


30. See infra §§ 186, 187. 

Sl. Mills v. Hackett, 65 Tex. 580. 
32. See supra § 134. 
33. Dysart v. Terrell, (Tex. Civ. 
Hill v. Armstrong 
Mfg. Co., (Tex. Civ. A.) 275 SW 1086; 
Reliable Iron Works v. First State 
Bank, etc., Co., (Tex. Ciy. A.) 241 SW 


ol Osea (Sy Mek OUR 
value of the several items of property replevied un- 
less the record shows** or the judgment declares*? 
that the goods have been disposed of and cannot 
be returned,?° or that for some other reason the 
replevied property cannot be produced,** in which 
case the separate adjudication of each item of value 
would be useless.?® A judgment which approves and 
copies therein a verdict showing the value of each 
article of property sufficiently complies with the 
statute,®® but a compliance with the statute in this 
respect is not mandatory*? and defendant’s right to 
insist on such compliance may be waived.*! Of 
course, where a party replevies sequestered prdperty 
and disposes of it so that he conld not return the 
property in discharge of a judgment on the bond,*? 
neither he nor the sureties on his bond are preju- 
diced by the failure of the judgment to fix the value 
of each article of property.** 


As against sureties. Judgment against the sure- 
ties on defendant’s replevy bond is distinet and in- 
dependent of that against defendant in the main 
action.t# While judgment should be entered against 
a surety on a release bond for the amount of damages 
for which he is liable,#* no judgment can be rendered 
against the sureties on a bond given to release se- 
questered property which exceeds the amount of the 
release bond*#® and the value of the sequestered prop- 
erty released;** and since the injury sustained by 
plaintiff when sequestered property which has been 
released is not presented after definitive judgment 
in his favor is the value of the property if it had 
been presented,#® a judgment which is based merely 
upon plaintiff’s claim without reference to the value 


592; Reeves v..Avina, (Tex. Civ. A.) 
201 SW 729; Herrera v. Marquez, 
(Tex. Civ. A.) 187 SW 1143; Bishop 
v. Japhet, (Tex. Civ. A.) 171 SW 499; 


defendant 
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of the judgment for plaintiff against 
and sureties on 
bond to specify the value of the auto- 
mobile was reversible error. 


[§ 135 


of the sequestered property which has been released 
is erroneous.t2 Where the liability of sureties on 
a defendant’s replevy bond depends upon the prin- 
cipal being “condemned” to perform the conditions 
of the bond, there cannot be a judgment on the re- 
plevy bond against the sureties alone.®® A summary, 
judgment against the sureties on a bond given for 
the release of a species of property other than the 
property actually sequestered is void,®1 On the 
theory that the sureties on defendant’s replevy bond 
are not parties to the main suit, a judgment is not 
erroneous for failing to award a writ of possession 
against them.®? While it has been held erroneous 
to render judgment against the sureties on a defend- 
ant’s replevy bond when the sequestration bond was 
invalid,®* it has also been held that even if the af- 
fidavit for a writ of sequestration is defective where 
the decision in the main suit goes against defendant, 
summary judgment should be entered against the 
sureties on his bond.*4 

Where several principals. Where more than one 
principal execute a-defendant’s replevy bond a joint 
judgment is properly rendered against them and their 
sureties,°> but where plaintiff dismisses the main suit 
as to two defendants, no judgment can be rendered 
against them on a replevy bond which they executed 
jointly.°° Where a wife is not a proper party to an 
action on a bond given to replevy community prop- 
erty, judgment should not be rendered against her,°®? 
and where her husband is not joined on account of 
being insolvent, judgment on the replevy bond should 
be rendered against the sureties alone;°* but where 
a wife who signs a bond for the release of sequestered 


47. Downey v. Kenner, 42 La. Ann. 
1129, 8 S 302; Collins v. Edwards, 13 
La. Ann, 342. 


replevin 


Reeves 


Owens v. Vander Stucken, (Tex. Civ. 
A.) 1383 SW 491; Bateman v. Hipp, 51 
Mexce Civeren, 405.0 Lito SWasotL, 9735 
Martin v. Berry, (Tex. Civ. A.) 87 SW 
712; Lewter v. Lindley, (Tex. Civ. A.) 
81 SW 776; Lynch v. Burns, (Tex. 
Civ. A.) 79 SW 1084; Avery v. Dick- 
son, (Tex. Civ. A.) 49 SW 662; Herder 
v. Schwab Clothing Co., (Tex. Civ. A.) 
37 SW 784. 


“The rule is that where [Seques- 
tered] property is replevied, a judg- 
ment against the principal and sure- 
ties on the replevy bond must show 
the value of each separate article of 
the property replevied.” Bateman v. 
Hipp, supra. 


“That such form of judgment is 
contemplated and secured to the de- 
fendant by article 4877, Rev. St. 1895 
{Sayles St. art 7107], is plain, in or- 
der to enable the defendant to exer- 
cise the right of restoring part of the 
property.” Owens v. Vander Stucken, 
(Tex, Civa A.) 133: Sw 491, 4924 


{a] Forexample: (1) A judgment 
giving the aggregate marset value of 
four automobiles which had been se- 
guestered and released is fatally de- 
fective. Reliable Iron Works v. First 
State Bank, etce., Co., (Tex. Civ. A.) 
241 SW 592. (2) A judgment giving 
the aggregate value of sequestered 
machinery and tools is fatally defec- 
tive. Hill v. Armstrong Mfg. Co., 
CPer CIN, A) 2 SV) L086. 1¢3)) In 
suit to recover automobile, in alter- 
native for purchase price, with fore- 
closure of lien, plaintiff suing out 
writ of sequestration and car being 
later replevied by ‘defendant, failure 


———————————— 


v. Avina; (Tex, Civ. A.) 201 SW 729,| #8: See infra § 138. 
(4) In a suit to recover hides, where 49. Baker v. Morrison, 4 La. Ann. 
pa issued a writ of sequestra- | 372. 

ion and defendants replevied, judg- sie a . 
ment for plaintiff should have fixed ee Sartain v. Hamilton, 14 Tex. 
the value of each of the replevied 5 
hides. Herrera v. Marquez, (Tex. Civ. 51. White v. Suttle, (Tex. Civ. A.) 
A.) 187 SW 1143. 255 SW 258. 

34. Herrera v. Marquez, supra; [a] For example a summary judg- 


Herder v. Schwab Clothing Co., (Tex. 
Civ. A.) 37 SW 784. 


35." Pipkin vartunehie (hexs Clive AS) 
97 SW 1076; Avery v. Ropper, (Tex, 
Civ. A.) 45 SW: 951. 

36. Pipkin v. Tinch, (Tex.:Civ. A.) 
97 SW 1076; Avery v. Popper, (Tex. 
Civ, Al) 45 SWe 951. 

387. Herrera v. Marquez, (Tex. Civ. 
A.) 187 SW 11438. 


38. Herder v. Schwab Clothing Co., 
CLex. Civ AY) Basi ese 


39. Gonzales v. Flores, (Tex. Civ. 
A.) 200 SW 851. \ 
40. Owens vy. Vander’ Stucken, 


(Tex. Civ. A.) 133 SW 491. 
41. See infra text and note 73. 


42. Avery v. Popper, (Tex. Civ. A.) 
45 SW 951. 


43. Avery v. Popper, supra. 
sien Sartain v. Hamilton, 14 Tex. 
45. Stout v. Haynes, 165 La. 680, 
115 S 823; Brunson v. Dawson State 


Bank, (Tex. Civ. A.).175 SW 438. 


46. Downey v. Kenner, 42 La. Ann. 
1129, 8 S 302; Collins v. Edwards, 13 
La. Ann. 342.: 


ment, in a suit for possession of se- 
qguestrated land, against the sureties 
on defendants’ replevy bond, which 
was that required to replevy person- 
alty under Rey. St. art 7104, and hence 
did not conform in any way to that 
required to replevy realty under arti- 
cle 7105, is void. White v. Suttle, 
(Bexy ‘Civ Az) 255. SW eae. 


Requirement that release bond shall 
be for species of property sought to 
be released see supra § 92. 


52. Zimmerman vy. Pearson, (Tex. 
Civ. A.) 51 SW 523. 


53. Elynn v. Lynch, 1 Tex. A. Civ. 
Casi § (7877. 


Invalidity of sequestration bond as 
re gee proceedings see supra § 


54. Cahn v. Jaffray, 12 Tex. Civ. A. 
324, 34 SW 372. i 


55. Boykin v. Rosenfield, 69 Tex. 
115, 9) Siw, Bills. a 


56. Watts v. Overstreet, 78 
571, 14 SW 704. 


57. Wilson v. Dickey, 63 Tex. Civ. 
A. 155, 133 SW 487. es CY 


58. Wilson v. Dickey, supra. 


Tex. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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property as coprincipal with her husband is an ob- 
higor within the meaning of* a statutory provision 
requiring that judgment on the bond be entered 
against all the obligors thereon jointly and several- 
ly,°® judgment against her is essential to a correet 
judgment against the sureties on the bond.°° 


Provisions as to satisfaction. While it is not nee- 
essary for statutory provisions permitting the return 
of property in satisfaction of a judgment on a re- 
plevy bond to be incorporated in terms in the judg- 
ment on the bond,®*? and judgment on the replevy 
bond need not specifically provide that the jude- 
ment may be so discharged,®? it is not improper to 
incorporate such statutory provisions in the judg- 
ment.°* However, a judgment is erroneous which 
provides that the obligor shall have the right to de- 
liver the property only in the event that it has not 
been injured or damaged.*# 


Construction and operation. In a suit on a de- 
fendant’s release bond a judgment recognizing plain- 
tiff’s rights and ordering the property sold to satisfy 
them is in effect a judgment decreeing the restoration 
of the property.°®> Where a replevy bond is copied 
into a judgment and recovery thereon decreed, such 
judgment amounts to a finding that the bond is 
valid.°® A judgment rendered on the replevy bond 
of plaintiff in the main suit after his voluntary dis- 
missal of that suit is not confusing®®” or contra- 
dictory®®'s simply because the judgment recites that 
it is not an adjudication upon the title or right to 
the possession of the sequestered property, which 
has been released on bond.**4 In analogy to cases 
of conversion®* title to property replevied in a se- 
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questration proceeding does not vest in the party 
who replevies the property, until after adverse judg- 
ment®*% and the discharge thereof by payment®°” 
but where a judgment for the value of replevied 
property is rendered on the bond against a party 
who has replevied sequestered property and contains 
a provision that the property may be returned with- 
in a specified time in satisfaction of the judgment, 
title passes at the expiration of that time.°°% 


Defects; objections; cure and waiver of defects. 
If the amount of a judgment is for more than the 
surety on the release bond is legally liable, he should 
object by motion®’ to have the judgment corrected 
in this respect ;°° but a codefendant®® and a surety’? 
on a defendant’s replevy bond given for the release 
of sequestered property cannot complain of a default 
judgment against their codbligor where there is no 
contention that he had a legal or equitable defense.’, 
A motion to correct a judgment on a release bond 
so as to make the judgment recite the right of return 
is properly denied.?? Defects in a Judgment on the 
replevy bond for failing specifically to state the 
value of each item of sequestered property released 
may be waived.‘ 


[§ 136] (b) Satisfaction. By statutory provi- 
sion’* a party who procures the release of seques- 
tered property on bond may, within a specified time 
after an adverse final judgment on his replevy bond, 
discharge such judgment in whole or in part by de- 
livering the property to the sheriff or constable of 
the court in which the judgment is rendered.*® The 
privilege of thus discharging a judgment on a re- 
plevy bond is available both to the replevying par- 


[a] Constitutionality.—(1), While 
a statutory provision (Sayles St. art 
7107) authorizing the return of -se- 
questered property in satisfaction of 


59. See supra § 88. 664. Bruyere Const. Co. v. Bew- 
60. Wandelohr v. Grayson County | l°Y: (Tex. Civ. A.) 258 SW 221. 
Nat. Bank, 102 Tex. 20,108 SW 1154, 6614. Bruyere Const. Co. v. Bewley, 
112 SW 1046. supra. . 
61. Continental Gin Co. v. Thorn- 66%. Bruyere Const. Co. v. Bew- 
dale Mercantile Co., (Tex. Commn. A.) | ley, (Tex: Civ. A.) 258 SW 221. 
254 SW 939 [rev on other grounds [a] For exam ee ke 
: ple where judgment 
(Civ. A.) 241 SW 260]. for the value of replevied property 
62. Mills v. Hackett, 65 Tex. 580.| allowed 10 days for its return 


But see Clopton v. Goodbar, (Tex. 
Civ. A.) 55 SW 972 (holding judg- 
ment should have permitted return). 


63. Continental Gin Co. v. Thorn- 
dale Mercantile Co., (Tex. Commn. A.) 
254 SW 939 [rev on other grounds 
(Civ. A.) 241 SW 260}. 


64. Coward v. Sutfin, (Tex. Civ. A.) 
185 SW 378. 


65. Pick v. Dickinsons, Inc., 154 
La. 1068, 98 S 669, 670; Perret v. Cole- 
man, 115 La. 814, 40 S 176. 


“A judgment in favor of plaintiff, 
condemning the defendant in a sum 
of money, and in terms maintaining 
a writ of sequestration under, which 
movable property had been seized, is 
in effect a judgment decreeing that 
the property shall be restored to the 
plaintiff and held to respond to the 
moneyed demands of his judgment. 
Perret v. Coleman, 115 La. 814, 40 S 
176. 


66. Gonzales v. Flores, 
A.) 200 SW 851. 

66144. Bruyere Const. Co. vy. 
ley, (Tex. Civ. A.) 258 SW 221. 

66144. Bruyere Const. Co. v. Bew- 
ley, supra. : 

66144. Bruyere Const Co. v. Bew- 
ley, supra. 

66%. See Trover and Conversion 
[35 Cyc 2112]. 


(Tex. Civ. 


Bew- 


title passed at the expiration of 10 
days from the rendition of judgment. 
Bruyere Const. Co. v. Bewley, (Tex. 
Civ. A.) 258 SW 221. 


67. Mills v. Hackett, 65 Tex. 580. 

68. Mills v. Hackett, supra. 

69. American Indemn. Co, v. Mec- 
Canna (Tex: (Civ. Ay) 20 S\WeC2a)) 354: 

70. American Indemn. Co. v. Mc- 
Cann, supra. 

71. American Indemn. Co. v. Mc- 


Cann, supra. 


72. Rahlman vy. Galveston Auto 
Sales Co., (Tex. Civ. A.) 238 SW 345. 
But see Clopton v. Goodbar, (Tex. Civ. 
A.) 55 SW 972 (judgment reformed so 
as to permit return of replevied prop- 
erty). 

[a] Thus a party who has failed 
to return the property within the stat- 
utory time cannot have the judgment 
on the release bond altered so as to 
recite the right of return by a mo- 
tion. Rahlman v. Galveston Auto 
Sales Co., (Tex. Civ. A.) 238 SW 345. 


73. Owens v. Vander Stucken, 
(Tex.' Civ. A.) 13838 SW 491, 492. 


“The provision is for the benefit of 
the party who replevies, and 
he may waive its benefits.” 
v. Vander Stucken, supra. 


74 See statutory provisions. 


Owens 


a judgment on a release bond has been 
held unconstitutional, to the extent 
that the sheriff is permitted to deter- 
mine the amount of damage to the 
returned property (Morgan v. Cole- 
man, [Tex. Civ. A.] 204 SW 670), (2) 
this view has been questioned (Re- 
liable Iron Works v. First State Bank, 
éte., Co., [Tex Civ. A.J, 241 Siw 592). 
(3) but at all events the provision 
does not render the entire article void 
(Reliable Iron Works vy. First State 
Bank, ete., Co., supra). 


[b] Statute for benefit of replevy- 
ing party and his surety.—‘The stat- 
ute authorizing a return of replevied 
property was enacted for the benefit 
of the party who had replevied it 
and the sureties on his bond.” Tex- 
as Fidelity, etc., Co. v. Cagle, (Tex. 
Civ. A.) 135 SW 689. 


[c] Rev. St. (1923) art 6852, re- 
quiring the value of replevied prop- 
erty to be proved, does not take away 
the right of the obligors on the re- 
plevy bond to return sequestered 
property either before or after judg- 
ment on the bond in satisfaction of 
that judgment. American Indemn, Co. 
a ea (Tex. Civ. A.) 27 SW (2a) 
354, 


75. Watts v. Overstreet, 78 Tex. 
571, 14 SW 704; Siddall v. Goggan, 
68 Tex. 708, 5 SW 668; Mills v. Hack- 
ett, 65 Tex. 580; American Indemn. 
Co: wv. MeCann, .(Tex. Cive AS) 27 Siw. 
(2d) 354; Reliable Iron Works vy. 
First State Bank, etc., Co., (Tex. Civ. 
A.) 241 SW 592; Texas Fidelity, etc., 
a v. Cagle, (Tex. Civ. A.) 135 Sw 
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ty7® and the sureties on the bond,’7 unless it be 
shown that the released property has been disposed 
of or could not be produced.** Upon complying with 
the requirements of the statute authorizing a re- 
turn of replevied property in satisfaction of judg- 
ment on the bond, the obligors may return such prop- 
erty within the time specified*® without an order for 
the return being made by the court.8° Since the 
obligors on defendant’s bond had the right to return 
all the sequestered property in satisfaction of the 
judgment or part of the property in satisfaction 
pro tanto,’ damages for whatever property which 
has been sequestered, but not returned, should be 
determined by the market value of such property 
at the time of trial.8? While the replevying party 
in order to discharge an adverse judgment on the 
replevy bond by a return of the sequestered proper- 
ty must make his return to the proper officer,** when 
the obligor tenders a return of the property to the 
proper officer, along with the amount required for 
damage or injury to the property,** the officer must 
receive the property,** and its value must be cred- 
ited upon the judgment against the obligor and his 
bondsmen,®’* thus relieving the parties from the pay- 
ment of such judgment to the extent of the credit.*? 
Under a defendant’s release bond conditioned that 
the principal and his sureties would restore the 
property sequestered and released or satisfy a judg- 
ment for its value, they are bound to satisfy such 
a judgment rendered on the bond, even though the 
judgment on the bond is more than that of the judg- 
ment in the main suit.*§ 


Land and building. Under the statutory condi- 
. tion prescribed for the release of sequestered real 


76. Mills v, Hackett, 65 Tex. 580; 
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erty to the sheriff of the county or 


[§§ 136-138 


property to the effect that the obligor will not injure 
the property and that’ he will pay the value of the 
rents of the same in case he shall be condemned to 
do so, the obligor cannot satisfy a judgment on the 
bond by paying for the value of the land or returning 
it to the sheriff and paying damages for injury there- 
to as assessed by the sheriff;8® however, it has been 
held that a sequestration plaintiff who replevied a 
building satisfied a judgment against him on the 
replevy bond by returning the building to defend- 
ant.°° 


[§ 137] (12) Amount of Recovery—(a) In Gen- 
eral. The amount of recovery on bonds given for 
the release of sequestered property may depend upon 
applicable statutory provisions®! or upon the terms 
of such bonds;®? but it has been held that the bonds 
must be construed with reference to the statute in 
pursuance of which they were given, and that where 
the measure of lability fixed by their language is 
greater than that authorized by law, no recovery be- 
yond the amount of the statutory provision can be 
had. 


[§ 138] (b) Walue of Property. On breach of a 
bond given for the release of sequestered property 
and conditioned either to have the property together 
with the fruits, hire, or revenue thereof forthcoming 
to abide the decision of the court or to pay the value 
of the property,°* and under a statutory provision 
that in case the main suit is decided against the 
party who releases judgment shall be rendered for 
the value of the property released,®® ordinarily the 
measure of damages recoverable is the market?® 
value of the sequestered property, to be determined 
as of the date of the trial of the action in which the 


by oOfficer.—‘‘The difference in the 


Tripplett v. Hendricks, (Tex. Civ. A.) 
212 SW 754; Herrera, v. Marquez, 
(Tex. Civ. A.) 182 SW 1148. 


77. 
5 SW 668; American Indemn,. Co. v. 
McCann, (Tex. Civ. A.) 27 SW (2d) 
354; Tripplett v. Hendrick, (Tex. Civ. 
A.) 212 SW 754. 


78. Tripplett v. Hendrick, 
Civ. A.) 212 SW 754, 755. 


“True the defendant and sureties 
have the privilege of returning the 
property unless it was shown the 
property had been disposed of or 
could not be produced.” Tripplett v. 
Hendrick, supra. 


(Tex. 


79. Siddall v. Goggan, 68 Tex. 708, 
5 SW 668; Mills v. Hackett, 65 Tex. 
580. 


80. Mills v. Hackett, supra; Rahl- 
mann v. Galveston Auto Sales Co., 
(Tex. Civ. A.) 238 SW 345; Morgan 
v. Coleman, (Tex. Civ. A.) 204 SW 
670, 671; Coward v. Sutfin, (Tex. Civ. 
A.) 185 SW 378. 


81. Herrera v. Marquez, (Tex. 
A.) 182 SW 1143. 


82. Herrera v. Marquez, (Tex. 
A.) 182 SW 1143. 


83. Luedde v. Hooper, 95 Tex. 172, 
66 SW 55; Reasonover v. Riley, (Tex. 
Civ. A.) 150 SW 220; Texas Fidelity, 
ete:;, Co. v. Cagle, (Tex. Civ. A.) 185 
SW 689. 

[a] To what officer return must 
be made.—(1) “Article 4877 [Rev. St. 
(1895)] must be construed as requir- 
ing the delivery or tender of the prop- 


Civ. 


Civ. 


Siddall v. Goggan, 68 Tex. 708, 


constable of the precinct in which the 
judgment is rendered in order to avoid 


liability on the replevy bond.” Tex- 
as Fidelity, ete., Co. v. Cagle, (Tex. 
Civ, AS) £ LSD RS VOU OS ye Oo de nL Ca alt 


would seem from the very terms of 
the law, as well as the greater por- 
tion of the duties performed, that 
the sheriff of a county and the con- 
stable of a precinct may very properly 
be designated, the one as the sher- 
iff of the district, county, and com- 
missioners’ courts held in his county, 
and the other as the constable of the 
justices’ courts held in his precinct.” 
Texas Fidelity, etc., Co. v. Cagle, 
(Tex. Civ. A.) 185 SW 689, 691. 


{b] Property returned to improper 
officer.—Texas Fidelity, etce., Co. v. 
Cagle, (Tex. Civ. A.) 135 SW 689. 


84. Coward v. Sutfin, (Tex. Civ. A.) 
185 SW 378. But see Luedde v. Hoop- 
er, 95 Tex. 172, 66 SW 55 (saying 
that judgment on replevy bond may 
be satisfied by return of property, if 
it is not damaged). 


85. Coward v. Sutfin, (Tex. Civ. A.) 
185 SW 378. 


86. Watts v. Overstreét, 78 Tex. 
571, 578, 14 SW 704; Reliable Iron 
Works v. First State Bank, etc., Co., 
(Tex. Civ. A.) 241 SW 592; Coward 
v. Sutfin, (Tex. Civ. A.) 185 SW 378. 


“In satisfaction of the judgment 
on-the [replevy],.bond the property 
can be returned, and if only a part of 
it is returned then there shall be a 
credit on the judgment pro tanto.” 
Watts v. Overstreet, supra. 


[a] Value first to be determined 


value of the automobile at the time 
appellant took possession of it under 
the replevin bond and at the time he 
tenders it back to the officer from 
whom he received same is to be ad- 
judged by said officer before he is 
compelled to receive the same as a 
credit upon the judgment recovered 
against defendant and his bondsmen.” 
Coward v. Sutfin, (Tex. Civ. A.) 185 
SW 378, 381. 


87. Coward v. Sutfin, supra. 


mee Gordon v. Diggs, 9 La. Ann. 
89. Mitchell v. Robinson, (Tex. 


Civ. A.) 162 SW 4438 [reh den (Civ. 
A.) 162 SW 1172]. 


90. Wachholder v. Paull, (Tex. Civ. 
A.) 267 SW 325, 


91. See statutory provisions. 

92. See infra § 138. — 

93. Mulligan v. Vallee, 31 La. Ann. 
375; Francis v. Martin, 28 La. Ann. 
403; Baker v. Morrison, 4 La. Ann. 
372; Welsh v. Barrow, 9 Rob. (La.) 
535. 

94. See supra § 94. 

95. See statutory provisions. 

96. Luedde v. Hooper, 95 Tex. 172, 
66 SW_ 55; Litchfield v. Fitzpatrick, 


(Tex. Civ. A.) 224 SW 926; Vaughn v. 
Charpiot, (Tex. Civ. A.) 213 SW 950; 
Tripplett v. Hendricks, (Tex. Civ. A.) 
212 SW 754; Brunson v. Dawson State 
Banks (lex. Civ. WA) wil 75) u SiWe odio 
Wood v. Fuller, 34 Tex. Civ. A, 1178,” 
78 SW 236. 


SS 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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damages are assessed®’ rather than the time the 
sequestration affidavit is filed,°* the time of the ex- 
ecution of the release bond by the principal obligor 
and his sureties,®® the date of the levy,! or the time 
the property is released on bond;? and the value at 
the time of the trial of the main action is to be as- 
certained by the evidence® and the verdict of the 
jury thereon,? rather than the value stated in plead- 
ings,® such as the petition and affidavit for the writ 
of sequestration® when the question arises in the 
It has been held 
that the above stated rule® as to the time for assess- 
ing the value of released property is not intended 
to be one of invariable application,® so that under 
particular cireumstances,'® as where the released 
property enhanced in value between the time of re- 


main suit and under the statute.? 


97. Luedde v. Hooper, 95 Tex. 172, 
66 SW 55; Halbert v. .San Saba 
Springs Land, etc., Assoc., 89 Tex. 
230, 34 SW 639, 49 LRA 193; Watts 
v. Overstreet, 78 Tex. 571, 14 SW 704; 
Southern Surety Co. v. Adams, (Tex. 
Civ.-A.) 278 SW 943; Litchfield. v. 
Fitzpatrick, (Tex. Civ. A.) 224. SW 
926; Brooks v. Taylor, (Tex. Civ. A.) 
214 SW 361; Vaughn v. Charpiot, 
(Tex. Civ. A.) 213 SW 950; Triplett 
v. Hendricks, (Tex. Civ. A.) 212 SW 
754: Herrera v. Marquez, (Tex. Civ. 
A.) 187 SW 1143; Coward v. Sutfin, 
(Tex. Civ. A.) 185 SW 378; Brunson 
v. Dawson State Bank, (Tex. Civ. A.) 
175 SW 4388; Bishop v. Japhet, (Tex. 
Civ. A.) 171 SW 499; Tiefel v. Max- 
well, (Tex. Civ. A.) 154 SW 319; Wood 
v. Fuller; 34 Tex. Civ. A. 178, 78 SW. 
236>> Daleott’ v.) Rose, (tex. Civ, ‘A.) 
64 SW 1009: Avery v. Dickson, (Tex. 
Civ. A.) 49 SW 662; Filgo v. Citizens’ 
Nat. Bank, (Tex. Civ. A.) 38 SW 237; 
Western Mortg., ete., Co. v. Shelton, 
8 Tex. Civ. A. 550, 29 SW 494. 


“In sequestration cases, where the 
defendant has replevied and the plain- 
tiff recovers the value of the prop- 
erty, the measure of damages is the 
value of the replevied property at the 
time of trial.’””’ Southern Surety Co. 
v. Adams, (Tex. Civ. A.) 278 SW 943, 
947. 


[a] Reason for rule.—‘Since the 
return of the property will discharge 
the judgment, and its value can be 
substituted for the property, it must 
be estimated at the trial.’ Watts v. 
Overstreet, 78 Tex. 571, 14 SW 704, 
706. 


{b] Evidence and presumption of 
valnue.—(1) Where there is no evi- 
dence of the value of sequestered 
property at the time of trial (Halbert 
v. San Saba Springs Land, etc., Assoc., 
89 Tex. 230, 34 SW 636) (2) the value 
may be presumed to be the same as 
that given by the sheriff in the re- 
plevy bond (Halbert v. San Saba 
Springs Land, etc., Assoc., supra), (3) 
but this presumption is destroyed by 
evidence that the property is worth 
less than at the time sequestered 
(Halbert v. San Saba Springs Land, 
etc., Assoc., Supra). 


98. Watts v. Overstreet, 
571, 14 Sw 704. 


[a] Reason for rule.—‘“If the prop- 
erty shall enhance in value after the 
suit and affidavit were filed, it would 
not be just to allow plaintiff only the 
value at that time.” Watts v. Over- 
street, 78 Tex. 571, 14 SW 704, 706. 


99. Luedde v. Hooper, 95 Tex. 172, 
66 SW 55; Coward v. Sutfin, (Tex. 
Civ. A.) 185 SW 378. But see Ameri- 
can Indemn. Co. v. McCann, (Tex. Civ. 
A.) 27 SW (2d) 354 (submission of 
issue as to value of replevied property 
at time of the execution of bond held 


(So ihex, 
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trial.+4 


not harmful error); Harding v. Jesse 
Dennett, Inc., (Tex. Civ. A‘) 17 SW 
(2d) 862 (judgment against obligors 
for value of ‘property as of time re- 
lease bond executed). 


1. Luedde v. Hooper, 95 Tex. 172, 
66 SW 55; Halbert v. San Saba 
Springs Land, etc., Assoc., 89 Tex. 
230, 34 SW 6386; Brooks v. Taylor, 
Chex nCiv., A.) 214. Swe 361s Tiefel iv. 
Maxwell, (Tex. Civ. A.) 154 SW 319; 
Wood v. Fuller, 34 Tex. Civ. A. 178, 
(SOW gece alcottiiv,.) Roseny@bex. 
Civ. A.) 64 SW 1009; Filgo v. Citi- 
zens’ Nat. Bank, (Tex. Civ. A.) 38 
SW 287. 


2. Halbert v. San Saba Springs 
Land, etc., Assoc., 89 Tex. 230, 34 SW 
636; Wood v. Fuller, 34 Tex. Civ. A. 
178, 78 SW 236; McLeod Artesian 
Well Co. vy. Craig, (Tex. Civ. A.) 43 
SW 934. 


3. Coward v. Sutfin, (Tex. Civ. A.) 
185 SW 378; Brunson v. Dawson State 


Bank, (Tex. Civ. A.) 175 SW 438; 
Martin v. Berry, (Tex. Civ. A.) 87 
SW 712. 


4. Wuedde v. Hooper, 95 Tex. 172, 
66 SW 55; Watts v. Overstreet, 78 
Tex. 571, 14 SW 704: Brunson v. Daw- 
son’ /State. Bank, (Texs> Civ. A.) 175 
SW 438; Talcott v. Rose, (Tex. Civ. 
A.) 64 SW 1009; McLeod Artesian 
Well Co. v. Craig, (Tex. Civ. A.) 43 
SW 934. 


[a] Province of jury.—Where se- 
questered property has been released 
on a claimant’s bond the amount to 
which the sequestration plaintiff is 
entitled is fixed by statute and is not 
a matter for the consideration of the 
jury except indirectly in ascertaining 
and determining the value of the 
propérty. Neil v. Billingsley, 49 Tex. 
161. 

5. Watts v. Overstreet, 78 Tex. 571, 


14 SW 704; Brunson v. Dawson State 
Bank, (Tex. Civ. A.) 175 SW 438. 


6. Brunson v. Dawson State Bank, 
supra. 

7. Luedde v. Hooper, 95 Tex. 172, 
66 SW 55; Wood v. Fuller, 34 Tex. 
Civ. A. 178, 78 SW 236. 


8. See supra text and notes 95-97. 


9. McLeod Artesian Well Co. v. 
Craig, (Tex. Civ. A.) 48 SW 934 [dist 
Watts v. Overstreet, 78 Tex. Bitgh eaclid: 
Sw 704]. 

10. McLeod Artesian Well Co. v. 
Craig, (Tex. Civ. A.) 43 SW 934, 937. 


11. Mcleod Artesian Well Co. v. 
Craig, supra. 


12. McLeod Artesian Well Co. v. 
Craig, supra. 


[a] Thus, where sequestered prop- 
erty is released on bond and the ob- 


When property has been sold. 
property which has been released on bond is sold by 
the releasing party the value of the property as dam- 
ages for failure to have the released property forth- 
coming is to be determined as of the date the prop- 
erty is bonded and sold!* rather than the date of 


[57 C.J.] 245 


lease and time of trial,!1 damages may be assessed 
as of another time.!? 


Where sequestered 


In the absence of statutes specifying the amount 
of damages recoverable, the value of the property, 
and not the amount of the judgment, may be the 
proper measure of recovery on a release bond, even 
though the bond is conditioned for the payment of 
the judgment,** and where sequestered property has 


ligee is prevented by the bond from 
foreclosing a mortgage and having 
proceeds of the mortgaged property 
which had enhanced in value applied 
to her indebtedness the value of the 
property is properly assessed as of 
the date the release bond was ap- 
proved. McLeod Artesian Well Co. 
v. Craig, (Tex. Civ. A.) 43 SW 934. 


13. Walker v. Bremmer, 4 La. A. 
200, 203, 
“Plain titl i is entitled to re- 


cover damages based on the value of 
the lumber at the time it was bonded 


and sold.” Walker v. Bremmér, su- 
pra. 
[a] Reason for rule.—It would be 


unfair to permit a party to take pos- 
session under a release bond, an’d then 
to sell the property in a high market 
and to be assessed the market value 
of the property at the time of trial, 
since by a suit in the low market the 
party would thus profit by his own 
pane: Walker v. Bremmer, 4 La. A. 


14. Walker vy. Bremmer, supra. 


Time for assessing value of prop- 
erty under statutes authorizing sum- 
mary judgment on replevy bond see 
supra text and notes 95-97 


15. Carroll 
Ann, 520; 
Ann. 342. 


[a] How determined.—(1) Where 
the amount of the bond given for the 
release of sequestered property is to 
be fixed by the judge with reference 
to the value of the property and at an 
amount equal to that value (see supra 
§ 95), (2) the value of the sequestered 
property should prima facie at least 
(Carroll v. Hamilton, 30 La. Ann. 520) 
(3) be measured by the amount of the 
release bond (Carroll v. Hamilton, su- 
pra) (4) in the absence of proof of 
mer value (Carroll v. Hamilton, su- 
pra). 


{b] Effect of judgment in main ac- 
tion.—(1) If the judgment in the main 
action is for more than the amount 
of the release bond (Carroll v. Hamil- 
ton, 30 La. Ann. 520) (2) or of the 
value of the property (Carroll v. 
Hamilton, supra) (3) no recovery can 
be had on the bond for more than the 
amount of the release bond (Carroll 
v. Hamilton, supra) (4) or the value 
of the property (Carroll v. Hamilton, 
supra), (5) but if the judgment in the 
main case is less than the amount of 
the release bond no more can be re- 
covered than the amount of that judg- 
ment (Carroll v. Hamilton, supra), 
(6) even though it be less than the 
amount of the release bond (Carroll 
v. Hamilton, supra) (7) or of the val- 
ue of the property (Carroll v. Hamil- 
ton, supra). 


_v. Hamilton, 30 La. 
Collins v. Edwards, 13 La. 
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been released on bond to defendant and is not pre- 
sented after definitive judgment in favor of plaintiff 
the injury sustained by him is the value of the prop- 
erty as it would have been if applied to plaintiff's 
elaim.!® While the damages against the surety on 
the release bond cannot exceed the penalty stipu- 
lated nor the value of the sequestered property,*‘ 
and under a bond conditioned that the principal will 
not make an improper use of the sequestered prop- 
erty which has been released, where the property 1s 
damaged by the neglect or want of care on the part 
of the principal, the damages for which the surety 
is liable are measured by the difference between the 
value of the property when released and its value 
when repossessed,!® it has been heid that sureties on 
defendant’s release bonds are liable for damages only 
to the extent of judgment on their bond?® rather than 
the value of the released property.”° 


[§ 139] (c) Other Items of Damage. Upon the 
breach of a bond given for the release of sequestered 
property, the obligee may be entitled to recover not 
only the value of the property itself?! but also the 
value of the hire, rent, revenue, and depreciation 
of such property.??. Thus depreciation in the value 
of replevied property up until the time of trial may, 
in a proper case, be recovered by the obligee on the 
replevy bond,?* particularly where the depreciation 
is due to the use of the property.** On the breach 
of a replevy bond conditioned to have the property 
forthcoming with the fruits, hire, and revenue of the 
same, the recovery to be awarded for the fruits, hire, 
and revenue should be such as to compensate the 
obligee for his loss sustained by reason of the de- 
tention of the property,”° or its actual earnings while 
in possession of the replevying party;?° and in case 
the actual earnings cannot be ascertained, the rea- 
sonable or probable earnings of the property should 
be the measure of recovery,?* based upon the man- 
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ner and kind of the use to which the property was 
put between the time it was released to the time it 
was returned to the obligee.28 Hence it is not the 
reasonable value of the use, that is secured by such 
bond,?® but the value of the fruits, hire, and revenue 
of the property,®° measured not by the day,*? but for 
the period of time the property is detained under 
the bond.?2. And damages may be recovered as the 
“hire” of property which has not in fact been used 
for hire.2? . The proper measure of damages for the 
loss of the sequestered property because of its being 
released on bond when the property is merely in- 
cidental to the obligee’s work is the reasonable rental 
value of the property,?* rather than the reasonable 
earnings of the obligee with the use of the property 
over and above his expenses.*° Where the statutory 
bond for the release of personal property does not re- 
quire an accounting for its use; there can be no re- 
covery thereon for the value of the hire or revenue of 
such property.*°® 


Under equitable process. Where a statute author- 
izing an equitable writ of sequestration as conserya- 
tory process permits defendant to bond the seques- 
tered property without mentioning damages for 
wrongful detention of the sequestered property, such 
damages cannot be recovered ;** and it is erroneous 
to permit the recovery of such damages under an- 
other provision applicable to defendants in replevin 
actions.*§ 


Interest. Upon a breach of the statutory condition 
of a release bond that the party who releases seques- 
tered property will have forthcoming the sequestered 
property with the value of the fruits, hire, or rey- 
enue, interest should not ordinarily be allowed.?® 


Where real estate released. In addition to the re- 
covery of damages on the bond of the replevying 
party for actual injury to sequestered land,*°® a se- 


16. Baker v. Morrison, 4 La. Ann.| preciation. Harding v. Jesse Dennett,| mean that the property replevied 
372, 374. Ine., (Tex. Civ. A:) 17 SW (2d) 862. bata ne have a value for hire by 

4 eae 3 . ME Ses a 2 having been used . . . for 

The injury sustained by the plain- 25. Coward v. Sutfin, (Tex: Civ. A.) Spear v a of 
tiffs is the value of the sequestered | 185 SW 378. pa se v. Tedford, supra. 
property, which, if it had been pre- iS a] Automobdile.—Hall v. Tedford, 
sented, would have been applied to the 26. Coward v. Sees sunta: (Dex Cive “AIN219 TS Weesu 42 
payment of the plaintiffs’ claim.” 27. Coward v. Sutfin, supra. EY Te aartsy sp XE : ae 

1 34. 7. Guaranty Securities 

Baker v. Morrison, supra. 28. Coward v. Sutfin, supra. Co., (Tex. Commn. A.) 265 SW 547 


17. Collins v. Edwards, 13 La. Ann. 
342. 279 SW 314. 


29. Hall v. Tedford, (Tex. Civ. A.) 


[rev (Civ. A.) 254 SW 240], 
[a] Thus, where the obligee is a 


18. Stout v. Haynes, 165 La. 680, 
115 S 823. 


19. Lalanne v. McKinney, 
Ann. 642 


20. Lalanne v. McKinney, supra. 
21. See supra § 138. 
22. See cases infra this section. 


23. Harding v. Jesse Dennett, Inc., 
Giexer@ive Atw)e sli, SW NC2d))) 862, 


24. Harding v. Jesse Dennett, Inc., 
supra. 


[a] Reason for rule.—‘‘The depre- 
ciation in the value of the sequestered 
property was caused by its use, and 
to care for the property and deliver 
it without injury or damage was one 
of the necessary obligations of the 
bond.” Harding v. Jesse Dennett, 
ig (Mex. Civ. A.) 17, Sw. (2d) 862: 
864. 


[b] For example, where a seques- 
tered automobile depreciates in value 
due to ordinary use, damages have 
been held properly allowed for the de- 


28 La. 


30. Hall v. Tedford, supra. 
e 
31. Hall v. Tedford, supra. 


32. Hall v. Tedford) supra;) Plynn 
wv: luyneh, 1 Dex, A. (Cive Case srs 


fa] Thus the hire of a mule and 
wagon estimated at one dollar per day 
for the mule and fifty cents a day for 
the wagon for four hundred and sixty- 
three days was improper. Flynn v. 
iynehy i Pex vAy (@ive tases: wen. 


[b] Use of property prior to exe- 
cution of bond.—In a suit for a mule 
and twenty-five dollars for the use 
thereof, the judgment against the 
sureties on defendant’s replevy bond 
should not include the amount 
claimed for the use of the mule, which 
was prior to the execution of the 
bond. Gunn v. Pickering, (Tex. A.) 
17 Sw 1115. 


33. Hall v. Tedford, (Tex. Civ. A.) 
279 SW 314, 316. 


ee ohe word ‘hire’ as used in said ar- 
ticle 6850 [Rev. St. (1895)] does not 


real estate agent and a sequestered 
automobile which was released on 
bond was only incidental to her work, 
the reasonable rental value of the au- 
tomobile is the proper measure of 
damages. Brown v. Guaranty Securi- 
ties Co., (Tex. Commn. A.) 265 SW 
547 [rev (Civ. A.) 254 SW 240]. 


35. Brown v. Guaranty Securities 
Co., supra. 


36. Baldwin v. Black, 119 U.S. 643, 
7 Sct 326, 30 L. ed. 530; Segassie v. 
Piernas, 26 La. Ann. 742. 


37. Bomer v. Meeks, 106 Miss. 870, 
64 S 833. 

38. Bomer y. Meeks, supra. 

39. Scott v. Waldrop, (Tex. Civ. 
A.) 8 SW (2d) 552; Western Mortg., 


etc., Co. v. Shelton, 8 Tex. Civ. A. 550, 
29 SW 494. 


40. See case infra this note. 


_[a] Walue of severed crops.—Plain- 
tiff sued on a bond given by defendant 
in sequestration proceedings to retain 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 139-142] 


questration plaintiff who has executed a replevy bond 
is responsible thereon for the rents actually re- 
eeived,*+ and the damages recoverable for rent on 
defendant's replevy bond continues until the time 
the owner regains possession of the land,*? or up 
until the time the property should have been turned 
over to the obligee.** 


[§ 140] (13) Costs and Counsel Fees. While the 
sureties on bonds given for the release of sequestered 
property are not ordinarily hable for the costs of 
the main suit,#* they may become so liable,t® and 
it has also been held that by merely becoming surety 
- on the release bond the surety makes himself a party 
and lable for costs,*® as by being made, and con- 
testing, the main suit as parties;47 and in such case 
they are liable for costs accruing from the time they 
were made parties*® but not for costs incurred be- 
fore that time.*® It has also been held that although 
judgment cannot be rendered against the sureties®° 
their judgment creditor is entitled to recover such 
costs as may be incurred, in proper proceedings to 
collect his judgment.*! 


Counsel fees are not allowable against the sureties 
on a release bond. 


[§ 141] D. Sale and Disposition of Property or 
Proceeds Thereof. Ordinarily one who has secured 
the release of the sequestered property on bond has 
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no right to sell the property before judgment in the 
main suit,°* although such property may be sold 
under order of court pending the litigation if it is 
perishable,®* or it may be sold by consent of the 
parties.°> Defendant and owner of sequestered 
property who has bonded his property when seques- 
tered may remove it from a rented place which he 
is leaving®® without the consent of the opposite par- 
ty.°" Where the parties to a sequestration proceed- 
ing agree that the proceeds of sequestered property 
shall be deposited pending the decision of the suit 
and then paid to the prevailing party, the party en- 
titled to payment when the sequestration 1s. dis- 
solved is the one from whose possession the proper- 
ty was taken.°§ 


Under equitable process. Under a statute author- 
izing a writ of sequestration as a conservatory proc- 
ess and permitting the sale of the sequestered prop- 
erty when it is subject to waste or decay, sequestered 
property not subject to waste and decay is improp- 
erly sold.>® 


[§ 142] E. Charges for Care and Presefvation of 
Property. Costs and reasonable charges for pre- 
serving the property sequestered and preventing loss 
are in a proper case properly deducted from the res 
before it is turned over to the party adjudged own- 
erce 


the land during an action for posses- 
Sion, the bond being conditioned to 
secure plaintiff against damage to the 
property and the payment of the 
value of the rents thereof: It was 
held that the judgment in plaintiff's 
favor for the land included the grow- 
ing and unharvested crops, and, as 
the severance and removal thereof 
damaged the land to the amount of 
the value of the crops, the bondsmen 
were liable therefor in addition to the 
rental, notwithstanding the severance 
and removal was after judgment. 
Love v. Perry, (Tex. Civ. A.) 111 SW 
2038. 


41. Taylor v. Flynt, 28 Tex. Civ. 
A. 219, 67 SW 347. 

42. Fidelity, etc., Co. v. Texas 
Land, etc., Co., 40 Tex. Civ. A. 489, 90 
Sw 197. 


43. Fincher v. Wood, (Tex. Civ. A.) 
223 SW 868. 


44. Neill v. Billingsley, 49 Tex. 
161; Scott v. Waldrop, (Tex. Civ. A.) 
8 SW (2d) 552; Williams v. Walker, 
(Tex, Civ.-A.) (290-SW. 299; -Cooper v. 


Cook, (Tex. Civ. A.) 286 SW 334; Rig- 
gle v. Automobile Finance Co., (Tex. 
Civ. A.) 276 SW 489; Rose v. ‘Brant- 
ley, (Tex. Civ. A.) 262 SW 193; Mc- 


Intyre v. Emerson, (Tex. Civ. A.) 132 
SW 947; Pipkin v. Tinch, (Tex. Civ. 
A.) 97 Sw 1077; Zimmerman v. Pear- 
son, (Tex. Civ. A.) 51 SW_ 523; Hen- 
derson v. Brown, 16 Tex. Civ. A. 464, 
41 SW 406; Collier v. Myers, 14 Tex. 
Civ. A. 312, 387 SW 183. 


[a] Reasons for rule.—(1) ‘The 
giving of the replevy bond is but in- 
cidental to the litigation’’ (Henderson 
v. Brown, 16 Tex. Civ. A. 464, 41 SW 
406, 407) (2) and “the extent of the 
surety’s liability is definitely fixed by 
the terms of the obligation he signs” 
(Henderson v. Brown, supra) (3) 
“and should not be extended so as to 
entrap him” (Henderson v. Brown, su- 


pra). (4) “It is frequently to the in- 
terest of all parties that the [seques- 
tered] property should be replevied 
and sureties should not be ‘deterred 
by an uncertain liability from sign- 
ing such _ bonds.” Henderson  v. 
Brown, 16 Tex. Civ. A. 464, 41 SW 406, 
407. 


Compensation of sequestrator taxa- 
ble as costs see supra § 84. 


45. McLeod Artesian Well Co. v. 
Craig, (Tex. Civ. A.) 43 SW 934 [dist 
Henderson vy. Brown, 16 Tex. Civ. A. 
464, 41 SW 406]. 


[a] Thus, where the sureties were 
made parties to the suit by citation 
and answered and litigated their lia- 
bility on the bond they may be liable 
for costs. McLeod Artesian Well Co. 
v. Craig, (Tex. Civ. A.) 43 SW 934. 


46. Mills v. Hackett, 65 Tex. 580. 
47. Mills v. Hackett, supra. 


48. McLeod Artesian Well Co. v. 
Craigs (TExs Civ. Az) Sen Waser. 


[a] After amended original peti- 
tion making sureties parties.—Mc- 


Leod Artesian Well Co. v. Craig, (Tex. 
Civ. A.) 43 SW 934. 

49. McLeod Artesian Well Co. v. 
Craig, supra. 

50. Tripplett v. Hendricks, (Tex. 


Civ. A.) 212 SW 754. 
51. Tripplett v. Hendricks, supra. 


52. Collins v. Edwards, 13 La. Ann. 
342 [dist Norton v. Cammack, ‘10 La. 
Ann. 10]. 


53. Marin v. Satterfield, 41 La. 
Ann. 742, -6-S .551;> Pagett v. Curtis, 
tb, dua. Anns 4515 Coats vy. Blliott, 23 
Tex. 606; Crawford v. Southern Rock 
Island’ Plow (Co,, 33 Tex. 'Civ., A. 5110, 
77 SW 280. 

{a] Unauthorized sale by attorney 
in fact.—The attorney in fact of a 
seizing creditor has no right or au- 


thority in law to dispose, at private 
sale before judgment, in favor of his 
principal, and without any order of 
court, of the property of the seized 
debtor coming into his possession by 
a release bond from judicial seques- 
tration; and for so doing he is liable 
in damages to the extent of the value 
of the thing sold. Marin v. Satter- 
field, 41 La. Ann. 742, 6 S 551. 


54 Field v. Broderick, 12 La. Ann. 
D2: Guitar v. Hermleigh First 
State Bank, (Tex. Civ. A.) 191 SW 860. 


[a] Thus (1) sequestered coal has 
been sold by order of the court as 
perishable property (Field v. Brode- 
rick, 12 La. Ann. 552), (2) and cotton 
seed (Guitar. v. Hermleigh First State 
Bank, (Tex. Civ. A.) 191 SW 860). 


Perishable property as subject to 
sequestration see supra § 72. 


55. Gay v. Haton, 28 La. Ann. 1; 
Prall v. Peet, 3 La. 274. 

56. Lemann v. Truxillo, 32 La. 
Ann. 65; Warfield v. Stubbs, 24 La. 
Ann. 569. 

[a] Reason for rule.—‘He is its 


custodian as well as owner.” Lemann 
v. Truxillo; 32 La. Ann. 65, 78. 


mots Warfield v. Stubbs, 24 La. Ann. 
58. Gay v. Eaton, 28 La. Ann. 1. 
59. Day v. Hartman, 74 Miss. 489, 
21S 302. 
[a] Unauthorized sale is not 


ground for setting aside a decree sub- 
sequently rendered in the action, the 
remedy therefor being against the 
sheriff. Day v. Hartman, 74 Miss. 
489, 21 S 302. 


60. Mestier vy. A. ae ee Paving 
Cone LOS Maro 625 o2zeis pe 


Cases in which Jeet may 
deduct charges from sequestered 
property see supra § 84, 
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[§§ 143-146 


XII. CLAIMS OF THIRD PERSONS* 


[§ 143] A. In General. Third persons whose 
property rights are in danger of being prejudiced by 
the sequestration proceedings may, ordinarily under 
express provision of the statutes, intervene in their 
own behalf and secure the release of the property 
on bond,®” as well as contest the ownership thereof 
or right thereto.®* 

[§ 144] B. Persons Entitled To Assert Rights. 
One seeking to assert a right to sequestered property 
must bring himself within the terms of any appl- 
cable statutory requirement®* as by claim of own- 
ership,®® privilege,®® lien,*” or lawful possession ;°° 
and his claim may be rejected where he fails to es- 
tablish the requisite interest®® or lien.7° One who 
purchases the sequestered property from defendant 
who has secured its release on a replevin bond cannot 
claim it as against the sequestration plaintiff,"+ 
since the rights of plaintiff are not limited to the 
securing of a personal judgment against the seques- 
tration defendant and the surety on his replevin 
bond.?2, Under a lease stipulating that a landlord 
partner should be entitled to partnership equipment 
left on the leased premises at the expiration of the 
partnership, a judgment awarding machinery and 
equipment on the premises to the landlord as a third 
person claimant is proper;** but he is not entitled 
under such an agreement to be adjudged owner of 
firm property which was never on the leased prem- 
isés."4 : 

[§ 145] C. Right To Question Regularity of Se- 
questration. While in accordance with general 
rules*® it has been held that a third person interven- 


61. Wrongful sequestration see in- 


of property released on bond.—Where 


ing in the main suit as claimant of sequestered prop- 
erty cannot question the regularity of the proceed- 
ings in such suit,7* particularly after judgment,*’ 
and that such intervener does not acquire the right 
to object to matters of procedure by a statutory pro- 
vision authorizing interveners to bond sequestered 
property,’® it has also been held that the intervener 
may, in a proper case, make a motion to quash an 
insufficient affidavit;*® and, on a statutory trial of 
the right of property, a third person claiming as a 
transferee from the sequestration defendant may 
assert that such defendant was not properly served 
with process in the main suit.®° 


[§ 146] D. Action or Proceeding—1. Nature and 
Form. Subject to restrictions imposed by statute,*+ 
a third person claiming sequestered property may 
maintain a separate proceeding to determine his 
rights,*? or may at least have his rights litigated as 
a separate issue,®* and may intervene as a party in 
the main sequestration suit,’* it having been said 
that the proceeding should be by way of interven- 
tion where the sequestered property has been re- 
leased on bond,®® although it has been held to the 
contrary that an intervention cannot be permitted 
at that stage of the proceeding.*® A statutory pro- 
ceeding by way of opposition is distinct from a pro- 
ceeding by way of intervention.** <A statutory rem- 
edy for the trial of the right to property in a sepa- 
rate proceeding on the filing of an affidavit and bond 
by claimant is not, unless the statute expressly so 
provides, exclusive of a claimant’s common-law rem- 


given by M. J. Peters, and was dock- 
eted as against J. M. Peters, and M. J. 


fra §§ 189-238. 
62. See supra § 88. 
63. See §§ 144, 145. 


64. See cases infra notes 65-70; 
at Hardy v. Lemons, 36 La. Ann. 
1 


Duplantis v. Barrow, 165 La. 
1091, 116 S 568; Catalogne v. Bauries, 
4 La. Ann. 567; Irvin v. Ellis, 76 Tex. 
164, 13 SW 22; McSpadden v. La 
Force, (Tex. Civ. A.) 39 S. W. 163. 


[a] Estoppel.—A declaration by 
the intervener to the sheriff after 
the sequestration that the property 
sequestered did not belong to him will 
not estop him from intervening to 
claim the property. Irvin v. Ellis, 
76 Tex. 164,13 SW 22. 


[b] Owner’s legal representative 
may intervene.—Lemann v. Truxillo, 
32 La. Ann. 65 (where defendant was 


without capacity to stand in judg- 
ment). 
66. Hewitt v. Williams, 47 La. 


Ann. 742,17 S 269; Phifer v. Maxwell, 
28 La. Ann. 862. 

67. Gorman Co. v. Jones, (Tex. Civ. 
A.) 245 SW 448, ‘ 

68. Dawedoff v. Hooper, (Tex. Civ. 
A.) 190 SW 522. 

69. Boimane v. St. Geme, 113 La. 
898, 37 S 869; O'Neil v. Walker, 45 La. 
Ann. 609, 12 S 872; Wilkie v. Wilkie, 
(Tex. Civ. A.) 220 SW 418. 


70. Bee v. Carlin, 28 La. Ann. 648. 


Wis “Nunn. vy. Raby, (Tex. Civ. -A;) 
158 SW 187. 


[a] Proceeding against purchaser 


property was released on bond to ‘de- 
fendant who sold it, plaintiff may pro- 
ceed against the purchaser by a mo- 
tion for execution; and the fact that 
plaintiff got judgment on the bond 
and issued execution thereon will not 
amount to an election on his part to 
pursue defendant so as to waive any 
remedy against the purchaser. Craw- 
ford v. South Rock Island Plow Co., 
83 Tex. Civ. A. 510, 77: SW 280. 


77. Nunn v. Raby, (Tex. Civ. A.) 
158 SW 187. 

73. Duplantis v. Barrow, 165 La. 
1091, 116 S 568. 


74. Duplantis v. Barrow, supra. 
Nsbss See Parties § 221 text and note 

76. Hawkins v. Beer, 37 La. Ann, 
58; Carroll v. Bridewell, 27 La. Ann. 
ae Kirkland v. Boyle, 7 La. Ann. 
69. 

{a] Thus, where a plaintiff’s se- 


questration affidavit was confessedly 
insufficient in failing to allege the 
grounds for the writ, but defendant 
did not object, a third person inter- 
vening as defendant could not object. 
Hawkins v. Beer, 37 La. Ann. 53 


77. Kirkland vy. Boyle, 7 La. Ann. 
69. 


78. Hawkins v. Beer, 37 La. Ann. 
53. 

79. McSpadden v. La Force, (Tex. 
Civ. A.) 39 SW 168. 

80. Watt v. Parlin, ete, Co., 44 


Tex. Civ. A. 439, 98 SW 428. 


fa] Thus, where an action was 
filed on a note and chattel mortgage 


Peters was not personally summoned 
and did not appear, a writ seques- 
tering the property covered by the 
mortgage, issued against J. M. Peters, 
was a nullity as to M. J. Peters, 
which his transferee could plead in 
bar of a recovery by plaintiff. Watt 


v. Parlin, ete., Co., Nexo Oliva wae 
439, 98 SW 428. 
81. See statutory provisions. 


82. Lang v. Dougherty, 74 Tex. 
226, 12 SW 29. 
83. Duplantis v. Barrow, 165 La. 


1091, 116 S 568; O’Neil v. Walker, 45 
La. Ann. 609, 12 S 872; Catalogne v. 
Bauries, 4 La. Ann. 567. 


84 Hewitt v. Williams, 47 La. 
Ann, 742,17 S 269; Lemann vy. Truxil- 
lo, 32 La. Ann. 65; Gay v. Eaton, 28 
La. Ann. 1; Catalogne v. Bauries, 4 
La, Ann. 567; McSpadden v. La Force, 
(Tex. Civ. A.) 89 SW 163. 


85. Viguerie v. Viguerie, 133 La. 
406, 63 S 89. 


[a] Thus, where a husband’s crop 
had been sequestered by another cred- 
itor, and was held by a surety who 
had bonded it, the wife claiming as 
pledgee could not ignore such suit and 
institute a separate one to acquire the 
property against one holding it under 
a forthcoming bon'd, but should have’ 
intervened in the original suit, and 
established her rights there. Vigue- 
rie v. Viguerie, 133 La. 406, 63 S 89. 


86. See infra § 148. 


87. Schwab v. Schmidt, 9 La. A. 
(Orleans) 45. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


§§ 146-152] 


edy,®® as by way of an action for conversion.’® 
However, it has been said that claimant must resort 
either to the statutory remedy or to a suit for con- 
version and damages,®® rather than to an interven- 
tion.®t On resorting to the statutory remedy claim- 
ant waives his privilege of having his rights tried 
in a suit at common law;°? and, where under such 
a statute claimant files a bond but voluntarily makes 


himself a party to the main suit in which his rights: 


are litigated, he cannot thereafter be heard to com- 
plain that his right to the property should have been 
tried by the statutory method in a separate trial.°? 


[§ 147] 2. Conditions Precedent. Where the stat- 
ute so provides, a claimant who seeks to enforce his 
rights by means of a statutory trial of the right of 
property must present a sufficient bond to the officer 
who levied the writ;°* and, likewise, one seeking 
to intervene may be required to file a claimant’s 
bond.®® Under a statute requiring that a third per- 
son claimant should file an. affidavit and bond, fail- 
ure to file the required affidavit may be cured®® on 
a motion to dismiss claimant’s action®’ by permitting 
claimant to file a new bond with the statutory oath 
attached.°®® 


[§ 148] 3. Time for Proceeding. While in the ab- 
sence of controlling statutory provisions it has been 
held that a third person may intervene even after 
the sequestered property ,has been released on 
bond,®® and it has been said that on release of se- 
questered property third person claimants should 
assert their rights by intervention,! it has been held 
on the other hand that an intervention filed after 
the sequestered property has been released comes 
too late,? particularly where the released property 
has been sold and the proceeds are not within the 
custody of the court,® it being said that on the re- 
lease of sequestered property a third person’s claim 
is to be enforced by pursuit of the property it- 
self. Under a provision permitting a third person 
to proceed by way of an action, separate from the 
main suit, to have his rights to seized property de- 
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termined, such proceeding may be brought in time, 
even though it is too late to be heard with the main 
demand.°® 


[§ 149] 4. Defenses. Dismissal in the main ac- 
tion of an intervention on one ground does not bar 
a subsequent intervention on another ground.® 


[§ 150] 5. Jurisdiction. Provision is made by 
some statutes in cases wherein a sequestration pro- 
ceeding is begun in one county and the writ issued 
to another, for the transfer of jurisdiction to the 
court of the county in which the writ is served.’ - 
On such transfer, the court to which jurisdiction of 
the subject matter is transferred acquires the right 
to determine the issue of the ownership of the se- 
questered property,® including all other issues neces- 
sary or incidental to the main question.® However, 
a claimant may waive his right to have the cause 
transferred to, and tried in, such court.t° Under 
constitutional restrictions and a statute specifying 
that, when the assessed value of the disputed proper- 
ty is more than a specified amount, the writ of seques- 
tration shall be returned and. right litigated in a 
district court such court has jurisdiction when the 
assessed valuation is of the exact amount specified 
by the statute.14 


~ [§ 151] 6. Pleading. A third person claimant in- 
tervening to assert his rights in sequestered prop- 
erty may, under particular statutes, be required to 
file a sworn pleading,'* but his failure to do so can- 
not be taken advantage of by general demurrer.?® 
A third person’s petition in intervention alleging 
that claimant was the owner and in possession of 
the disputed property when it was sequestered is 
sufficient on general demurrer.!* Where, on the in- 
tervention of a third person claimant, his right to 
intervene does not appear by his plea, it should be 
stricken.?® 


[§ 152] 7. Issues, Proof, and Variance. By ex- 
press provision of the statute it is sometimes re- 
quired that an issue shall be made up between the 


88. Lang v. Dougherty, 74 Tex. 226, 
12 SW 29; Wilkie v. Wilkie, (Tex. 
Civ. A.) 220 SW 418. 

89. Wilkie v. Wilkie, (Tex. Civ. A.) 
220 SW 418. 


90. Wilkie v. Wilkie, supra. 

91. Wilkie v. Wilkie, supra. 

92. Lang v. Dougherty, 74 Tex. 
226, 12 SW 29. 

93. Barton v. Stroud-Gibson Grocer 
Co., (Tex. Civ. A.) 40 SW 1050. 

94. See statutory provisions. 

95. Wilkie v. Wilkie, (Tex. Civ. A.) 
220 SW 418. 


96. Osborne v. Robinson, (Tex. Civ. 
A.) 35 SW 327. 


97. Osborne v. Robinson, supra 
98. Osborne v. Robinson, supra. 


[a] As determining time proceed- 
ings commence.—‘It may be said that 
the proceedings setting up a claim to 
the property commenced when_ the 
[new] affidavit and bond were filed.” 
Osborne v. Robinson, (Tex. Civ. A.) 
35 SW 327. 


99. Viguerie v. Viguerie, 133 La. 
406, 68 S 89; Lemann vy. Truxillo, 32 
La. Ann. 65. 


1. See supra § 146. 
[57 C. J.—14] 


2. Coguenhem v. Himalaya Plant- 
ing, ete., Co., 140 La. 476, 73 S 301; 
Cowser v. Hicks, 6 La. A. 175; Testard 


VY. Williams, 2 iua.cA. 1215) Phifer\yv. 
Maxwell, 28 La. Ann. 862; Carroll v. 
Bridewell, 27 La. Ann. 239; Burbank 


v. Taylor, 23 La. Ann. 751. 


[a] Effect of attempted interven- 
tion after release.—After property 
that was sequestered has been -re- 
leased on bond, third persons claim- 
ing liens on the property cannot be 
permitted to intervene so as to af- 
fect the obligee’s recourse on the 
release bond. Coguenhem v. Himala- 
ya Planting, etce., Co., 140 La. 476, 73 
S301. 


3. Coguenhem v. Himalaya Plant- 
ing, etc., Co., supra; Testard v. Wil- 
Liams, c2\dua, A. 121), 


4 Coguenhem v. Himalaya Plant- 
ine éte., 'Co,, 140 aw 476 ise S30 15 
Burbank v. Taylor, 23 La. Ann. 751. 


Bs Scliwabu Ve Ch nddtye 9. uae Av 


(Orleans) 45. 


6. Brooklyn Cooperage Co. v. Cora 
Planting, etc., Co., 187 La. 807, 69 S 
195. 


fa] Thus a dismissal of an inter- 
vener on a petition claiming as sugar 
chemist and head overseer of defend- 
ant’s factory does not prevent a sub- 


sequent intervention as a head over- 
seer or manager of defendant’s plan- 
tation. Brooklyn Cooperage Co. v. 
Cora Planting, etc., Co., 137 La. 807, 
69 S 195. 


7. See statutory provisions. 


8 Harris v. Wise, (Tex. Civ. A.) 
191 SW 588. 


9. Harris v. Wise, supra. 


[a] Jurisdiction of justice of peace 
before whom action was originally be- 
gun is divested. Harris v. Wise, 
(Tex. Civ. A.) 191 SW 588. 


10. Josey v. Masters, 
A.) 179 SW 1134. 


11. Betterson v. Echols, 
212, 20 SW 63. 


12. Wilkie v. Wilkie, (Tex. Civ. A.) 
220 SW 418. 


13. Irvin v. Ellis; 76 Tex. di64,"u3 
SW 22. 


14. Irvin vy. Ellis, supra. 


(Dex: Civ 


So sex: 


15. Wilkie v. Wilkie; (Tex. Civ. 
A.) 220 SW 418. 
[a] Thus a plea in intervention 


which did not show the intervener’s 
interest in the sequestered vroperty 
should have been stricken. Wilkie 
v. Wilkie, (Tex. Civ. A.) 220 SW 418. 


250° ot Crdal : 
litigant parties in a proceeding to try the right of 
property which shall be tried as in other cases.1® 
Every issue which would defeat ownership of the 
property should be litigated.1’ Plaintiff in the se- 
questration proceeding need not offer the writ in 
evidence on a trial of a right of property with a 
third person unless he attacks the validity of the 
writ in his answer;!$ and, under an issue tendered 
by a claimant warehouse company that the seques- 
tered property had been stored with claimant but 
that it was unable to identify the person who stored 
the property, claimant need not prove what is the 
name of the person who stored the property. 
Where, in third opponent proceedings, the petition- 
er does not attack either the claim or privilege of 
applicant for the writ, the only issue tendered is 
whether or not the opponent is the owner of the dis- 
puted property;2° but, where a third person claims 
a privilege as a chattel mortgagee of sequestered 
property, he must identify the property.** 


[§ 153] 8. Evidence—a. Presumptions and Bur- 
den of Proof. Under a statute authorizing a third 
party claimant’s right to a separate trial of right of 
property and providing that, if the property is tak- 
en from the possession of claimant, the burden of 
proof shall be on plaintiff, a: mortgagee, who has 
seized mortgaged personal property under a writ 
of sequestration while in the possession of a land- 
lord claiming under a lessor’s lien, has the burden 
of proving the priority of the mortgage lien;?? and, 
where a lessor of subleased land levies a writ of se- 
questration on a crop grown on the land, and, while 
it is severed but not removed therefrom, he has the 
burden of proof,?* and since in the absence of con- 
trary evidence it will be presumed that possession of 
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the property seized is in claimant,?* such lessor must 
overcome ‘that presumption.?® Under a provision 
that, if the disputed property has been taken from 
the possession of defendant in the writ or any 
other person than the third person claimant, the bur- 
den of proof shall be on claimant,?® he has the bur- 
den of proving title and his right to possession, if, 
when the levy was made, the property was in pos- 
session of the writ defendant;?7 but, where the re- 
turn on the writ does not disclose who was in pos- 
session of the disputed property when it was seized 
under the writ of sequestration, the burden of proof 
is on plaintiff, who levied the writ, to show that 
the property was in the possession of the writ de- 
fendant when the levy was made.?* When the copy 
of a writ of sequestration is found among the pa- 
pers of a case for the trial of the right to sequestered 
property, with a return on the writ signed by the 
sheriff in his official capacity and showing that he 
seized the property by virtue of the writ and re- 
leased it on claimant’s making the required oath 
and bond, it is to be presumed that the sheriff did his 
duty and returned a true copy of the original writ.”° 


[§ 154] b. Admissibility. A chattel mortgage is 
improperly admitted in evidence in the absence of 
proof that the mortgage was executed as required 
hy law.?° 


[§ 155] c. Weight and Sufficiency. A prepon- 
derance of the evidence is requisite to establish mat- 
ters which must be proved.?? A partner suing as 
a third opponent for firm property judicially se- 
questered must prove with clear legal certainty that 
his individual claim comes within the terms of the 


16. See statutory provisions. 


17. -tarris) v, Wise, (Tex, Civ. A.) 
191 SW 588. 


[a] Thus the issue as to whether 
claimant executed a chattel mort- 
gage on the disputed property should 
be tried. Harris v. Wise, (Tex. Civ. 
A.) 191 SW 588. 


18. Betterson v. Echols, 
212, 20 SW 63. 


19. King-Collie Co. v. Wichita 
Falls Warehouse Co., (Tex. Civ. A.) 
205 SW 748. 


20. O’Neil v. Walker, 45 La, Ann. 
609, 12 S 872. 


21. Hill Motor Co. v. Gardner, 8 
La. A. 327. 


22. Gorman Co. v. Jones, (Tex. Civ. 
A.) 245 SW 448. 


23. Sewell v. Pierce, (Tex. Civ. A.) 
245 SW 745, 244 SW 1034 [mandamus 
den (Commn. A.) 114 Tex. 136, 263 
SW 581]. 


sbi Dex: 


24. Sewell v. Pierce, supra. 
25. Sewell v. Pierce, supra. 
26. See statutory provisions. 


27. Roberts Seed Co. v. Mt. Pleas- 
ant Oil Mill, (Tex. Civ. A.) 214 SW 
939; Dawedoff v. Hooper, (Tex. Civ. 
A.) 190 SW 522. 


28. Dawedoff v. Hooper, supra. 


{a] Trial court to determine par- 
ty having burden.—Where it is uncer- 
tain in whose possession the property 
was when seized, the trial court 
should direct which party shall as- 
sume the burden of proof. Dawedoff 


v. Hooper, (Tex. Civ. A.) 190 SW 522. 


[b] 
time of levy.—Dawedoff v. Hooper, 
(Tex. Civ. A.) 190 SW 522. 


29. Betterton v. Echols, 
212, 20 SW 63. 


30. Betterton v. Echols, 85 Tex. 
212, 20 SW 63. 


31. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To prove factors necessary to fix the 
amount of an intervener’s privilege. 
Brooklyn Cooperage Co. v. Cora Plant- 
ing, ete, Coe leis Wa SO 69. Sao os 
(2) To show “that the so-called act 
of sale was not such but a mere secu- 
rity.” O’Neil v. Walker, 45 La. Ann. 
609, 12 S 872. (3) To explain a third 
person claimant’s declaration as to 
the ownership of sequestered proper- 
ty VIN Wee LOSS Grex enl6 4 ale 
SW 22. (4) To show that one of 
claimants was in possession of a dis- 
puted automobile for the owner when 
it was stolen and before the automo- 
bile was bought by plaintiffs or the 
writ issued or levy made thereunder. 
Dawedoff v. Hooper, (Tex. Civ. A.) 
190 SW 522. (5) To justify direction 
of verdict. Dawedoff v. Hooper, su- 
pra. (6) To show that the disputed 
property was in the possession of the 
writ defendant at the time the writ 
of sequestration was executed. Rob- 
erts Seed Co, v. Mt. Pleasant Oil Mill, 
(Tex, (Civ. “At).) 204° SW 1939s SiC vero 
show that writ defendants were not 
holding possession of disputed prop- 
erty, at the time of sequestration, as 
agents of claimant. Roberts Seed Co. 
v. Mt. Pleasant Oil Mill, supra. (8) 


85 Tex. 


Wo evidence of possession at |: 


To show relation of debtor and cred- 
itor between writ defendant as owner 
of disputed property and claimant at 
time of sequestration. Roberts Seed 
Co. v. Mt. Pleasant Oil Mill, supra. 
(9) To show that an insurer paid 
theft insurance on a stolen automo- 
bile (Dawedoff v. Hooper, supra), 
(10) purchased the same (Dawedoff v. 
Hooper, supra), (11) and took an as- 
signment of all the owner’s rights 
(Dawedoff v. Hooper, supra), (12) and 
had such rights in the trial of the 
right of property (Dawedoff vy. Hoop- 
er, Supra). (138) To go to the jury on 
the issue of its being sequestered cot- 
ton which plaintiff manager had em- 
bezzled and sold after destroying the 
marks thereon. King-Collie Co. v. 
Wichita Falls Warehouse Co., (Tex. 
Civ. A.) 205. SiW2e TAs; 


[b] Evidence held insufficient: (1) 
To show transfer of property. O’Neil 
v. Walker, 45 La. Ann. 609, 12 S 872. 
(2). To show in a lessor’s action 
against a tenant to foreclose a lien, 
in which the lessor sequestered cot- 
ton and a subtenant or assignee filed 
a third party claim to the cotton, 
that the cotton was in the lessor’s 
possession. Sewell v. Pierce, (Tex. 
Civ. A.) 245 SW 745, 244 SW 1034 
[mandamus den 114 Tex. 136, 263 SW 
581]. (38) To identify the sequestered 
property as covered by claimant’s 
chattel mortgage. Hill Motor Co. v. 
Gardner, 8 La. A. 327. _(4) To show 
priority of claimant’s mortgage lien. 
Gorman Co. vy. Jones, (Tex. Civ. A.) 
245 SW 448. 


Matters which must be proved see 
supra § 152. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 155-160] 


partnership agreement.®? | 


[§ 156] 9. Trial. A third party claimant who is 
permitted to intervene in the main sequestration suit 
is not entitled to open and close the argument to 
the jury.** On a coneursus evidence offered by one 
or more interveners in a sequestration proceeding 
may be considered as applicable to the claims of 
other interveners in the same proceeding. Where 
the evidence is conflicting, the jury is to determine 
questions of faet,?> but not otherwise.2® On the 
failure of a lessor, who sued out a writ of seques- 
tration for crops grown on subleased land, to sus- 
tain his burden of proof in trial of the right of prop- 
erty, a verdict is improperly directed in his favor.°* 
Where no special charge is requested, a party cannot 
complain of the instruction which is given.®§ 


[§ 157] 10. Judgment. The judgment in the case 
of a claim by a third person must be supported by 
the pleadings.°® Where the statute provides that 
the rights of the third person are to be determined 
in a proceeding distinct from the main suit,*° the 
judgment should,*! or may,*? be separate from the 
judgment in such suit. Where the sequestration 
plaintiff is nonsuited in the main action, it has been 
held that the judgment against a claimant should 
be one of nonsuit.*® 


SEQUESTRATION 


[57 C.J.] 251 


statute a judgment against claimant, on his failure to 
establish his right to the disputed property, should 
be for the value of the property, with legal interest 
thereon from the date of the bond, and the statutory 
penalty by way of damages.t* While the owner of 
sequestered property is entitled to recover the value 
of its use from one who withholds the property un- 
der a claimant’s bond,*® where the owner stands by 
and sees claimant expend money on the property in 
good faith and under color of title, judgment for the 
value of the use of the property may be diminished 
to the extent of such expenditure.*® As in the case 
of release bonds,*7 by express statutory provision 
claimant may return the sequestered property if he 
so elects within a specified time after judgment and 
in satisfaction thereof.48 Hence the judgment 
should fix the amount of the rent and hire*® in order 
that claimant may know how much he must pay 
therefor in ease he elects to satisfy the judgment by 
a return of the property;°° but the amount so fixed 
does not constitute damages to be recovered in a 
case where claimant elects to pay the judgment.®+ 


[§ 158] 11. Costs. When a third person claimant 
recovers part of the sequestered property, he is lia- 
ble for one half,>? rather than the whole,®*-°* costs 


By express provision of the | of the proceeding in which his rights are litigated. 


XIII. DISSOLUTION, QUASHING, AND VACATING 


[§ 159] A. In General. Since sequestration is a 
harsh remedy,®® the party whose property is unlaw- 
fully seized thereunder need not await the trial of 
the case on the merits of the principal demand, but 
may have summary redress,°° as by dissolution and 
setting aside,®* or by quashing,®® of the writ. Where 
the statute specifies the ground on which the writ 


32. Duplantis v. Barrow, 165 La. 
HOOT aL TGS! 568: 


SW 22. . 


may be annulled, it has been held that only such 
grounds may be considered.°® ; 


[§ 160] B. Grounds—l. Errors and Defects in 
Proceedings for Writ. Sequestration proceedings 
are properly quashed where there has been a failure 
to furnish either the sequestration affidavit,®° or the 
sequestration bond,®! or both the affidavit and the 


) laboring under such belief, and al- 


“Ws «11-3 . lowed him to complete such repairs 
39. Wilkie v. Wilkie, (Tex. Civ. Q Ftp Aceh . ; 
fa] Thus a partner claiming prop. | A.) 220 SW 418: Paiecucerea oer 
erty as agains e firm is required to 2 : Ae 
prove with clear legal certainty that 40. See supra § 146. : nee of; the Ausomeny will be ce 
the property was within the lease 41. Schwab v. Schmidt, 9 La. A. A. ri My Sus ee ae 03.3 
agreement that certain property | (Orleans) 45. elzer v. Stryker, (Tex. Civ. A.) 


should remain that of the partner’s 
plantation. Duplantis v. Barrow, 165 
La. 1091, 116 S 568. 


[b] Bvidence held insufficient to 
show that property claimed by part- 
ner as third opponent against firm 
property was within an agreement un- 
der which he claimed. Duplantis v. 
Barrow, 165 La. 1091, 116 S 568. 


83. McSpadden v. La Force, (Tex. 
Civ. A.) 39 SW 163. 


34. Brooklyn Cooperage Co. v. Cora 
Planting, etce., Co., 137 La. 807, 69 S 
195. 

35. .arvin iv. Hillis, 76 Mex, 164,913 
SW 22. 


36. Dawedoff v. Hooper, (Tex. Civ. 
A.) 190° SW 522. 


[a] For example, as to a claim- 
ant’s issue in sequestration proceed- 
ings for trial of right of property of 
stolen automobile, the rule that the 
jury should pass on the testimony 
where the only evidence of title and 
right of possession is that of inter- 
ested parties did not apply where dis- 
interested witnesses not parties to the 
suit identified the car. Dawedoff vy. 
Hooper, (Tex. Civ. A.) 190 SW 522. 


37. Sewell v. Pierce, (Tex. Civ. A.) 
245 SW 745, 244 SW 1034 [mandamus 
den 114 Tex. 136, 263 SW 581]. 


88. Irvin v. Ellis, 76 Tex. 164, 13 


42. Schwab v. Schmidt, supra. 


43. Hakenjos Piano Mfg. Co. v. 
Spano, 8 La. A. (Orleans) 99, 


[a] Rejection without reservation 
of claim of intervener to property is 
erroneous, proper judgment being 
nonsuit. Hakenjos Piano Mfg. Co. v. 
Spano, 8 La. A. (Orleans) 99. 


44, Nunn vy. Raby, (Tex. Civ. A.) 
158 SW 187. 


[a] Rule applied.—Where claim- 
ant of cotton seed levied on under 
writ of sequestration showed merely 
that the relation of debtor and cred- 
itor existed between it and defend- 
ants in the suit, having failed to es- 
tablish ownership of the seed, claim- 
ant was not entitled to the judgment. 
Roberts Seed Co. v. Mt. Pleasant Oil 
Mill, (Tex. Civ. A.) 214 SW 939, 


45. Van Velzer v. Stryker, 
Civ. A.) 233 SW 146. 


46. Van Velzer v. Stryker, supra. 


[a] Thus, in a suit to recover title 
and possession of an automobile pur- 
chased by defendant from one hold- 
ing it under a claimant’s bond, where 
it appeared that plaintiff saw the 
repairs which were made by defend- 
amt at a heavy expense and in good 
faith, believing the machine to be- 
long to him, and that defendant was 


(Tex. 


Sw 146. 
47. See supra § 136. 
48. See statutory provisions. 


49. Moore v. Rabb, (Tex. Civ. A.) 
159 SW 85. 


50. Moore v. Rabb, supra. 
51. Moore v. Rabb, supra. 


52. Duplantis v. Barrow, 165 La. 
LOSS LEGS: 568: 

53-54. Duplantis v. Barrow, supra. 

55. See supra § 8. 

56. Tensas Delta Land Co. v. 
Fleischer, 132 La. 1021, 62 S129; Van 
Winckle v. Flecheaux, 12 La. 148; 
Crawford v. Jones, 2 La. Ann. 826, 


ae Crawford v. Jones, 2 La. Ann. 
826. 


Dissolution or setting aside see in- 
fra §§ 160-172. 


58. Quashing see infra §§ 160-172. 


59. Metro Pictures, Ltd. v. Sawyer, 
21 Que. Pr. 141. 


60. Cheatham v. Riddle, 8 Tex. 162. 


61. Nickell v. Carter, 23 Tex. Civ. 
A. 570, 56 SW 769. 


[a] Thus, where a sequestration 
suit was commenced on Sunday by 
filing of affidavit and the writ issued 
on the same day while the sequestra- 


Pe a ay mic Ore 53 
bond®2 within the time required, or where the affi- 
davit,®? or the bond,** or the writ®® is insufficient 
or defective. While it is generally ground for the 
dissolution and setting aside,®* or for the quash- 
al,°? of a writ of sequestration that it has been il- 
legally obtained, mere irregularities in the seques- 
tration proceedings not affecting the validity of the 
writs are not grounds for quashing®® or dissolving*® 
the writ. 


Falsity of affidavit. The untruthfulness of state- 
ments, as a cause for the writ, in an affidavit there- 
for, has been held ground for the dissolution of the 
writ;7° but, on the theory that the validity of the 
affidavit depends on its compliance with the statute 
rather than on the truth of the facts stated in the 
affidavit,7! it has also been held that the falsity of 
the affidavit furnishes no ground for abating the 
writ."? 

Defects in petition. The fact that an amended 
petition in the main suit did not contain a prayer 
for a writ of sequestration which had already is- 
sued,’* or that such a petition was filed without 
leave,7* is not ground for quashing the writ. A 
prayer for general relief may preclude a quashing 
of the writ on the ground that damages only are 
sought.7° Where the effect of the allegations in the 
original petition, the affidavit for sequestration, and 
the amended and supplemental petitions 1s that a 
lien relied on is of a specified date, and the amended 
petition further alleges that there was a verbal agree- 
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ment at another date as to the lien, the additional 
allegation does not constitute such a variance as 
will justify a quashal of the sequestration proceed- 
aes OY 


In Equity. Irregularity in the issuance of a writ 
of sequestration curable by amendment is not ground 
for quashal.77_ Under a statute permitting an equi- 
table writ of sequestration to issue as conservatory 
process on the filing of a specific kind of suit in 
chancery, it is ground for quashal that the writ was 
issued without such suit pending; and it is a ground 
for quashal that the writ was not issued in a pend- 
ing ease.*§ 


[§ 161] 2. Nonexistence of Grounds for Seques- 
tration. Where the falsity of an affidavit for se- 
questration may be attacked on a motion to dissolve 
the writ,’® the absence of sufficient grounds for the 
issuance of the writ of sequestration may be a cause 
for the dissolution of the writ when issued.8° De- 
fendant’s long residence in a locality and ample 
means do not constitute grounds for setting aside a 
writ of sequestration,®*! but it is sufficient ground 
for dissolving the writ that the privilege on which 
plaintiff’s sequestration issued had expired before 
his action was brought.*? 


Error in issuance of writ. Where a writ of se- 
questration is improvidently**® or improperly** is- 
sued, it may be set aside, or the petition may be dis- 


. 


tion bond was not approved or filed 
until the following day, the proceed- 
ings should be quashed. Nickell v. 


Garter). Zou Dex.» Civ. Ass 510,56 *S'W, 
769. 
62. 


McClendon y. Bennett, 16 La. 


Ann. 335 
63. See supra § 60. 
64. See supra § 65. 
65. See supra § 68. 
66. Tensas Delta Land Co. v 


Fleischer, 132 La. 1021, 62 S 129: 
Farr v. Davis, 5 La. Ann. 28. 


67. Elouston v. Booth, (Tex. Civ. 
A.) 107 SW 887. 


68. Avery v. Popper, 92 Tex. 337, 
48 SW 572, 49 SW 219, 50 SW 122, 11 
AmSR 849; Duncan y. Jouett, (Tex. 
Civ. A.) 111 SW 981. And see infra 
text and note 71. 


[a] Separate actions by partial 
owners of note, although irregular, 
are not void, and hence do not inval- 
idate writs of sequestration issued 
before they were consolidated against 
property mortgaged to secure the 
note, and do not authorize a quashal 
of the writs. Avery v. Popper, 92 
Tex. 337, 48 SW 572, 49 SW 219, 50 
SW 122, 71 AmSR 849. 


[b] Where delay in filing suit for 
the possession of land, after the mak- 
ing of an affidavit for a writ of se- 
questration, did not authorize the in- 
ference that the facts stated in the 
affidavit had ceased to exist, or cast 
suspicion on the fairness of the pro- 
ceedings, it did not authorize the 
quashing’ of the affidavit. Duncan y. 
Jouett, (Tex. Civ. A.) 111 SW 981. 


69. Segur v. Sorel, 11 La. 439. 


[a] Thus a failure of plaintiff's 
petition to set forth the place of de- 
fendant’s residence is not a ground 
for dissolving the writ. Segur v. Sor- 


el, 11 La. 439. 7 


70. Young vy. Guess, 115 La. 230, 
388 S 975; Boimare v. St. Geme, 113 
La. 898, 37.S 869; Vives v. Robert- 
son, 52 lua. Ann, 11, 26'S 756; Caus- 
ey v. French, 7 La. A. (Orleans) 95. 
But see Lowden y. Robertson, 40 La. 
Ann. 825, 826, 5 S 405 (where it was 
said that “it would certainly be dif- 
ficult to establish that such an alle- 
gation is untrue’). 


71. See supra § 60. 
72. See supra § 60. 
73. Finks v. Fitzpatrick, (Tex. Civ. 


A.) 30 SW (2d) 419, 422. ; 


“The fact that the amended peti- 
tion on which the trial was had did 
not contain a prayer for the writ [of 
sequestration] which had already 
been issued certainly was not a rea- 
son why the writ should be quashed.” 
Finks v. Fitzpatrick, supra. 


74 ‘Finks v. Fitzpatrick, supra. 


[a] Reason for rule.—‘'The stat- 
ute authorized the issuance of such 
a writ during the progress of the 
main suit. Art. 6840 R. S. 1925.” Finks 
v. Fitzpatrick, (Tex. Civ. A.) 30 SW 
(2d) 419, 422. 


75. White v. Texas Motor Car, etc., 
Co., (Tex. Civ. A.) 203 SW 441 [mod 
ne grounds (Commun. A.) 228 SW 


[a] Reason for rule.—While not 
recognizing common-law forms of ac- 
tion, yet, where personal property is 
sued for, the legal principles govern- 
ing the action of detinue must be 
resorted to and the judgment in such 
an action, as well as under Rev. St. 
(1911) art 2368, is in the alternative 
for the recovéry of the property or 
its value, and where plaintiff's peti- 
tion entitled recovery of possession 
of specific personal property, and 
there was a prayer for general relief, 


a motion to quash a writ of seques- 
tration because of applicant’s seeking 
damages alone should have been de- 
nied. White v. Texas Motorcar, etc., 
Co., (Tex. Civ. A.) 203 SW 441 [mod 
on other grounds (Commn,. A.) 228 
SW 1388]. 


__76. ‘Brunson v. Dawson State Bank, 
(Tex. Civ. A.) 175 SW 438. 


77. Lowten v. Colchester, 2 Meriv. 
395, 35 Reprint 991. 


78. Yazoo Delta Mortg. Co. v. Hut- 
son, 140 Miss. 461, 106 S 5. 


rete See supra § 160; and infra § 
80. " Young v. Guess, 115 Da. 230; 
38 S 975; Boimare v. St. Geme, 113 


La. 898, 37 S 869; Vives v. Robert- 
son, 52 a. Amn, 11, 26'S 756, . 

Affidavit as prima facie evidence of 
grounds for writ see supra § 59. 
yt Boatner v. Wade, 14 La. Ann. 

82. Dillon v. Burgin, 5 La. A, 248. 

83. Schwan v. Schwan, 52 La. Ann. 
1183, 27 S 678; Catlett v. Heffner, 23 
La. Ann. 577. 


84 Schwan v. Schwan, 52 La. Ann. 
1183, 27 S 678; Levi v. Penny, 11 La. 


Ann. 539; Barriere v. Feste, 9 La. 
Ann. 535; Farr v. Davis, 5 La. Ann. 
28; Wilson v. Churchman, 4 La. Ann. 


452; Debaillon v. Ponsony, 5 Mart. 
N. S. (la.) 42; General Motors Ac- 
ceptance Corp. v. Sneed, 9 La. A. 471 
121 S 254 [aff 167 La. 432, 119 9. 
417]; Dillon v. Burgin, 5 La. A, 2438. 


[a] For example, the issuance of 
a writ of sequestration against an 
automobile dealer for automobiles in 
the physical control of individual pur- 
chasers is an error which constitutes 
a ground for dissolving the writ. 
General Motors Acceptance Corp. v. 
Sneed, 9 La. A, 471, 121 S 254. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 161-166] 


missed,®® but the writ will not be set aside because 
improvidently issued if there exist sufficient grounds 
for immediately reinstating it.5° 


Failure to sustain claim. While it is not a ground 
for the dissolution of a sequestration that plaintiff 
has claimed more than is due to him,*’ a sequestra- 
tion may be dissolved on a failure of applicant to 
establish his privilege on the sequestered property ;*° 
and it is also a ground for dissolution that plaintiff 
cannot identify the property seized under the writ 
as the property which he claims.*® 


Since equitable writs of sequestration for the 
preservation of property pending suit are extraor- 
dinary process,®® to sustain them on a motion to 
dissolve the sequestration the court must be satis- 
fied: (1) That complainant does not sue in a mere 
spirit of litigation, and seek to set up an unfounded 
claim, but has “probable cause,’ and may at the 
hearing be able to establish his primary equity. (2) 
That its extraordinary process is not asked for sim- 
ply to vex and embarrass defendant, but because 
there is reasonable ground for apprehension in re- 
gard to the security of the fund pending the litiga- 
tion.®? 


Sequestration of income of life estate. A writ of 
sequestration, which withholds from a lfe tenant 
income to which he was entitled, may be discharged 
where it does not appear that the rights of remain- 
dermen will be prejudiced.°®” 


[§ 162] C. Procedure—1i. In General. The pro- 
cedure to quash, dissolve, or set aside sequestration 
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proceedings is controlled by the local practice and 
applicable statutes.°® 


[§ 163] 2. Time for Application. While it has 
been held that a motion to quash may be made at 
any time before the sequestration proceedings are 
finally disposed of,®* and that defendant does not 
lose his right to object as to matters of substance by 
not taking a rule to set aside the sequestration be- 
fore an answer is filed and issue joined on the mer- 
its,°® it has been intimated that a defendant will lose 
his right to question the regularity of sequestration 
proceedings as to matters of form by pleading to the 
merits without objection.°° 


[§ 164] 3. Persons Who May Proceed.®°* One 
without an interest in the sequestered property can- 
not appear and move for the dissolution®® or quash- 
ing®® of the sequestration proceedings. 


[§ 165] 4. Form and Requisites of Application. 
Under the practice in the particular jurisdiction, pro- 
cedure to dissolve, set aside, or quash the writ of 
sequestration may be by motion,-* or by a rule to 
show cause.* The grounds relied on for dissolving 
the sequestration ought to be specifically assigned,* 
although failure to do so will not be fatal in the 
absence of objection.® 


[§ 166] 5. Evidence.© While, in the absence of 
an attack, the affidavit is prima facie evidence of the 
existence of the grounds on which the writ of se- 
questration issued and is sufficient to sustain it,7 in 
the absence of a statutory exception,’ where the 
affidavit is attacked, some evidence must be adduced 
in support of it.2 Where the falsity of a sequestra- 


85. Erwin v. Jones, 5 La. 344. 
86. Royer’s Succession, 105 La. 
281,29) 8S" 510% (Adams 'vyo_Lewis,) 7 


Mart. N. S. (La.) 400. 


Reinstatement of writ improperly 
dissolved see infra § 170. 


87. Barnett Furniture Co. v. Mar- 
tel, 3 La. A. 234. 


88. Merchants’ ete., Bank v. Fisch- 
er Lumber Co., 136 La. 860, 67 S 932. 


. Fontenot v. Bailey, 2 La. A. 
568. 
[a] Thus it is a sufficient ground 


for the dissolution of a sequestration 
that “plaintiff admits in his testi- 
mony, that he could not identify the 
logs which he had seized, as coming 
from his land and the testimony of 
other witnesses shows that many of 
the logs seized came from lands other 
than plaintiff's.” Fontenot v. Bailey, 
2 aA. 568). 67.45 


90. See supra § 8. 

a Parker v. Grammer, 62 N. C. 
28. 

®2. Blick v. Cockins, 247 Pa. 186, 
93 A 326. 

93. See statutory provisions; and 
cases infra §§ 163-172. r 

94. Wheeler v. Wheeler, 65 Tex. 


573, 576; Gravity Canal Co. v. Sisk, 
43 Tex. Civ. A. 194, 95 SW 724. 


[a] “he trial court did not err in 
entertaining defendants’ motion to 
quash the sequestration proceedings 

. after the parties had announced 
ready for trial and a jury had been 
demanded by the defendants.” Gravy- 
ity Canal Co. v. Sisk, 43 Tex. Civ. A. 
194, 95 SW 724, 726. 


95. Slark v. Broom, 7 La. Ann. 337. 
96. Slark v. Broom, supra. 


4 


97. Attack by intervener or claim- 
ant on regularity of proceedings see 
supra § 145. 


98. Ralston v. British, etc., Morte. 
Con Sea! Ann: 593. 


[a] Illustration—A wife cannot 
sustain a motion to dissolve a se- 
questration against property which 
appears to belong to her husband 
rather than to her. Ralston v. Brit- 
ish, ete., Mortg. Co., 38 La. Ann. 593. 


99. McLain v. Vandyke, (Tex. Civ. 
A.) 26 SW 459. 


[a] It was error to quash seques- 
tration proceedings on motion of per- 
sons claiming to be bona fide purchas- 
ers for value of mortgaged property 
in the absence of evidence that they 
were such. McLain v. Vandyke, (Tex. 
Civ. A.) 26 SW 459. 


1-2. Sullivan v. Koy, 5 La. A. (Or- 
leans) 37; Farr v. Davis, 5 La. Ann. 
28; Crawford v. Jones, 2 La. Ann. 
826; Watts v. Overstreet, 78 Tex. 571, 
14 SW 704; Houston v. Booth, (Tex, 
Civ. A.) 107 SW 887. 


[a] Sequestration in 
Parker v. Grammer, 62 N. C. 28; 
Daniel v. Stoker, 40 N. C. 274. 


Motion to quash as general demur- 
rer to main petition see supra § 33. 


3. Barry v. Union Sulphur Co., 167 
La. 227, 119 S 30; Wooster v. Salz- 
man, 14 La. 98. 


4 Wells v. St. Dizier, 9 La. Ann. 
TAO); 


5. Wells v. St. Dizier, supra. 


6 Presumption as to authority of 
agent to execute sequestration bond 
see supra § 61. 


7. See supra § 59. 
8. See statutory provisions; 


equity.— 
Mc- 


and 


cases infra this note. 


[a] Apprehension that defendant 
will conceal, part with, or dispose of, 
sequestered property.—(1) Under Act 
(1912) No, 190, where the writ of se- 
questration has been obtained on the 
ground of the apprehension that de- 
fendant will conceal, part with, or 
dispose of, the sequestered property, 
the fact that it lies within the power 
of defendant to conceal, part with, or 
dispose of, the property while in his 
possession, pending the decision of 
the main action, is sufficient to justify 
the affidavit stating such ground; 
prior to this statute, while it was 
held that a writ of sequestration ob- 
tained on the ground of applicant’s 
fear that defendant would conceal, 
part with, or dispose of, the property 
sought to be sequestered could be set 
aside on a motion to dissolve where 
the evidence did not appear actually 
to justify applicant’s apprehension 
(Boimare v. St. Geme, 113 La. 898, 37 
S 869; Vives v. Robertson, 52 La. 
Ann. 25, 26 S 756; Lawyers’ Co-op. 
Pubs Coy weisGarland' <6" WasmAcwi@n 
leans) 231), (2) it was also held that 
the power of defendant to conceal, 
part with, or dispose of, the property 
was sufficient to sustain the writ 
(Lowden v. Robertson, 40 La. Ann. 
825, 5 S 405). 


9. Young v. Guess & Swanson, 115 
La. 230, 38 S 975; American Furni- 
ture Co. v. Grant-Jung Furniture Co., 
50) da. Ann.) 931, 988) 2407S" Wi82 ivaw= 
yer’s Co-op. Pub. Co. v. Garland, 6 La. 
A. (Orleans) 231. 


“Where the question comes up on 
a motion to dissolve the sequestration 
on a ‘direct charge that the allega- 
tions of the petition and affidavit were 
false, we think plaintiff would be re- 
quired to do more than rest upon his 
pleadings and affidavit.” American 


an4 [ot eed.) 
tion affidavit may constitute ground for dissolving 
a writ of sequestration,'® subject to statutory re- 
strictions,!! on a motion to dissolve on that ground 
the mover may show the true state of facts as 
opposed to statements which in the affidavit induced 
the granting of the order of sequestration, ** but 
where the untruthfulness of the sequestration affi- 
davit is not regarded as ground for quashing the 
writ,!® the affidavit cannot be so controverted.'* 


Degree of proof. The degree of proof required to 
maintain a writ of sequestration may depend on 
whether applicant for the writ claimed as owner or 
as one having a lien or privilege on the property 
sought to be sequestered,?’ a slighter showing being 
required of the owner?® than is required of one claim- 
ing a lien or privilege.1’ Thus, in cases involving 
applicant’s ownership and possession, his apprehen- 
sion when relying on his fear that the property 
sought to be sequestered may be disposed of, is jus- 
tified by a showing of a denial of his ownership by 
defendant coupled with defendant’s present oppor- 
tunity to dispose of the property;*® while in cases 
involving merely a privilege of applicant he must 
present further proof.1® Cases illustrating the suf- 
ficiency and insufficiency of evidence on motions to 
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dissolve writs of sequestration are set out in the 
footnote.”° 


[§ 167] 6. Hearing. On the hearing of a motion 
to quash sequestration proceedings the court is con- 
fined to errors and defects in the proceedings ap- 
parent on the record.2!_ Thus admissions of record 
and uncontradicted testimony in another trial not 
appearing of record in the sequestration proceed- 
ings are not available on a motion to quash the se- 
questration;22. and, on a motion to quash a writ of 
sequestration because the writ did not sufficiently 
describe the property sought to be.sequestered, the 
court must judge the writ by its own recitals rather 
than by evidence that the writ was not in fact levied 
on property attempted to be described.?* Subject 
to statutory restrictions, on a motion to dissolve the 
writ because of the falsity of the affidavit,?* the 
question as to whether there exists a sufficient ground 
for the issuance of the writ may be inquired into.?° 
A motion to quash sequestration proceedings on the 
ground that plaintiff did not sue for the recovery 
of personal property, but for damages for its con- 
version, 1s, in effect, a general demurrer to the peti- 
tion,?® and the petition should be liberally con- 


Furniture Co. v. Grant-Jung Furni- 
ture Co., supra. 


10. See supra § 160. 
11. See statutory provisions. 


12. Van Winkle v. Flecheaux, 12 
La. 148. ' 
[a] Reason for rule.—‘‘The [mov- 


ing] party had clearly a right to have 
the evidence spread upon the record, 
that the appellate court might under- 
stand its bearing upon the whole mat- 
ter in controversy.” Van Winkle v. 
Flecheaux, 12 La. 148, 151. 


[b] Court improperly rejected evi- 
dence in support of mover’s allega- 
tions “that plaintiff’s oath and peti- 
tion are insufficient to authorize any 
sequestration of the crops of corn 
and cotton; there is no allegation of 
insolvency on the part of defendant, 
and the oath is not sufficiently posi- 
tive and certain, as regards the se- 
questration of the alleged mortgaged 
negroes; it Should be set aside, be- 
cause plaintiff has sworn falsely and 
erroneously to the principal fact, 
which, as he has sworn, induced his 
apprehensions of this apnearer intend- 
ing to remove said negroes out of the 
State, to wit: that this appearer had 
sold all, or the principal part of the 
crop of corn on the plantation, which 
is totally false, as this appearer never 
sold any part or portion thereof.” 
Van Winkle v. Flecheaux, 12 La. 148, 
LoL. 

13. See supra § 160. 

14. Harris v. Finberg, 46 Tex. 79. 


15. Adeline Sugar Factory Co. vy. 
Theriot, 126 La. 471, 52 S 667. 


“We think that in the light of our 
jurisprudence a distinction must be 
made between cases involving owner- 
ship and those involving merely a 
privilege with respect to the .degree 
of proof required for maintaining a 
sequestration.” Adeline Sugar Fac- 
tory Co. v. Theriot, supra. 


16. Adeline Sugar Factory Co. v. 
Theriot, supra; Yun, Loy Co. v. Ros- 
ser, 52 La. 1723, 28 S 251; Boatner v. 
Wade, 14 La. Ann. 695. And see in- 
fra text and notes 17-20. 


{a] Wery strong case would be re- 


guired to invalidate a writ issued for 
the sequestration of property at the 
instance of the owner. SBoatner v. 
Wade, 14 La. Ann. 695. 


17. Boatner v. Wade, supra. 
see infra text and notes 18-20. 


[a] Comparatively feeble showing 
would suffice to dissolve the writ 
where applicant claims merely a priv- 
jlege. Boatner v. Wade, 14 La. Ann. 
695; Johnston vy. Johnston, 13 La. 
Ann. 581. 


18. Adeline Sugar Factory Co. v. 
Theriot, 126 La. 471, 52 S 667; Le 
Blane Ve (Guy, 4a. AS 1625 128)S 
(ONS 


{a] Thus, when one joint owner 
having a present power to dispose of 
property jointly owned denies the 
ownership therein of another joint 
owner, he is entitled to the writ. Le 
Blanc v. Guy, 14 La. A. 162, 128 S 715. 


19. Adeline Sugar Factory Co. v. 
Theriot, 126 La. 471, 52 S 667; Vives 
vee L0obertson, 52 La. Ann. 11, 26 S 


One| 
(1) To sustain the writ. 
Biles, 130 La. 447, 58 S 144; Pierce v. 
Sturdivant, “08 Muar 4558), 32) «iS 630% 
Royer’s Suce., 105 La. 281,29 S 511; 
Wooster v. Salzman, 14 La. 98; Cy- 
press Shingle Co. v. Lorio, 46 La. 
Ann. 441, 15 S 95; Duncan v. Wise, 
39 La. Ann. 74, 6 S 13; Blanchard v. 
Luce, 19 La. Ann. 46; Carter v. Lewis, 
V5 Tua, Ann) 574. (2) To. authorize 
dissolution. Ozan Lumber Co. v. 
Goldonna Lumber Co., 124 La. 1025, 
50).S 8393) Youngs ww. Guess, t15) La. 
230, 38 S 975; Vives v. Robertson, 
62 la. Ann, 11,-26 S 756; Johnston 
v. Johnston, 13 La. Ann. 581; Craw- 
ford v. Jones, 2 La. Ann. 826; Causey 
v. French, 7 La. A. (Orleans) 95; 
Sullivan v. Koy, 5 La. A. (Orleans) 
Bile (3) To show that there were 
no grounds whatever for the al- 
leged apprehension and fear that de- 
fendant would use his possession, if 
any he had, for the purpose of wast- 
ing or disposing of the pledged prop- 
erty.” Ozan Lumber Co. v. Goldonna, 
124 La. 1025, 50 S 839. (4) To show 
that ‘defendant is ready to pay debt. 
Sullivan v. Koy, supra. 


And 


Evidence held sufficient: 
Suttle v. 


[b] Evidence held insufficient: 
To sustain the writ. 
115 La. 230; 38 S 975; Boimare v. St. 
Geme, 113 La. 898, 87 S 869; Vives 
Vv. Robertson, 52) hia” Ann’. 25, 26° 3s 
756; Johnston v. Johnston, 13 La. Ann. 


(1) 
Young v. Guess, 


581; Lawyers’ Co-op. Pub. Co. v. 
Garland, 6 La. A. (Orleans) 231. (2) 
To authorize dissolution of writ. 


Pierce v. Sturdivant, 108 La. 558, 32 
S 530; Royer’s Succession, 105 La. 
281, 29 S 511; American Furniture Co. 
v. Grant-Jung Furniture Co., 50 La. 
Ann. 931, 24 S 182; Cypress Shingle, 
ete., Co. v. Lorio, 46 Tia. Ann. 441,05 
S 95; Blanchard v. Luce, 19 La. Ann. 
46; Carter v. Lewis, 15 La. Ann. 574. 
(3) To show that defendant had any 
intention of parting with property 
sought to be sequestered. Johnston 
v. Johnston, 13 La. Ann. 581. (4) To 
show ground for fearing removal of 
property. Sullivan v. Koy, 5 La. A. 
(Orleans) ee (5) A sequestration 
obtained on the ground of apprehen- 
sion of removal of property cannot 
be set aside on proof of defendant’s 
long residence in the parish and pos- 
session of ample means. Boatner v. 
Wade, 14 La. Ann. 695. 


21. Watts v. Overstreet, 78 Tex. 
571, 14 SW 704. 


22. Watts v. Overstreet, supra. 


[a] “Such facts can only be heard 
by plea.” Watts v. Overstreet, 78 
Tex. 571, 14 SW 704. 


23: Oranee County, arr \Couspvs 
Orange Nat. Bank, 62 Tex. Civ. A. 19, 
130 SW 869. 


24. See supra § 160. 


Falsity of affidavit as ground for 
dissolution see supra § 160. 


25. Pierce v. Sturdivant, 108 La. 
558, 32 S 530; Vives v. Robertson, 
52 La. Ann. 11, 26 S 756. 


“Defendant’s charge of falsity of 
the affidavit gave rise to inquiry into 
the reasonableness of the fear ex- 
pressed [in the affidavit] by plaintiff.” 
Pierce v. Sturdivant, supra. 


Absence of ground for writ as cause 
for dissolution see supra § 161. 


26. White v. Texas Motorcar, ete., 
en aa 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 167-170] 


strued?* and aided by all reasonable -intendments 
when the motion is heard.*® Resort must be had to 
the whole petition,?® and the averments must be 
read in connection with the prayer for relief,°° 
which must in turn be considered with the cause of 
action asserted;*! but allegations of fact not neces- 
sary to a recovery may be regarded as surplusage.*” 


In equity. On the hearing of a motion to dissolve 
a conservatory writ of sequestration in equity there 
is nothing before the court but the bill, answer, and 
exhibits on which, taken together, the court may de- 
cide the questions involved.?* 


Discretion of court. Whether a writ of sequestra- 
tion shall be dissolved in a particular case is to be 
determined by the discretion of the court hearing 
the motion.** 


Time for hearing. Where the court requests that 
a day during the term be fixed for the hearing of a 
motion to dissolve a writ of sequestration and coun- 
sel for the party who has procured the writ refuses 
to comply, the court may have the day fixed in con- 
formity with the general practice of the court.*® 


[§ 168] 7. Judgment or Order. If on a motion to 
dissolve a writ of sequestration the writ can be sus- 
tained as to a portion of the property,’®® or as to a 
part, of plaintiff’s claim,** the writ should be sus- 
tained at least to the extent of that property or 
claim, at any rate until defendant proves that plain- 
tiff is not entitled to the rights which he claims;*® 
and a dissolution of the whole writ is erroneous.?°® 
On the other hand, where a sequestration is valid 
only as to a part of the sequestered property, the 
sequestration is properly dissolved as to property as 
to which it is invalid.4° Where defendant’s objec- 
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tions to a writ of sequestration are sustained as to a 
portion of the sequestered property judgment for the 
restitution of such property should be rendered.** 
Since attaching creditors are not affected by an ex 
parte dissolution where they have not been made 
parties,*” a proviso in the dissolving order that the 
dissolution should not be considered as a release 
from attachments against the same property is prop- 
er.*° Under a legislative provision that a defend- 
ant against whom a writ of sequestration has been 
obtained may have it set aside by furnishing a prop- 
er bond, on defendant’s motion to dissolve the writ 
and in the alternative that he be permitted to bond 
the property on a refusal to dissolve the writ,4?”% 
the court must at least permit defendant to bond 
the property.** 


[§ 169] 8. Costs. In accordance with the general 
rule that costs shall be assessed against plaintiff 
where there is a dismissal on motion of defendant?’ 
on the dissolution*® or quashal*? of a writ of se- 
questration, applicant for the writ is liable for the 
costs. But, where a sequestration has been sued out 
as a result of an error for which defendant is as 
much responsible as applicant for the writ, costs 
must be borne by the parties equally;*® and where 
a writ has been erroneously dissolved and set aside 
defendant is liable for costs.4® When a judgment 
refusing to set aside a sequestration is reversed and 
the writ set aside on appeal, the costs of the rule to 
set aside and of the appeal may be awarded against 
plaintiffs.°° 


{[§ 170] D. Operation and Effect of Dissolution, 
Quashal, or Dismissal. Although the quashal of se- 
questration proceedings does not ipso facto dispose 


Co., 
[mod (Civ. A.) 


27. White v. 
Co., supra. 


28. White v. 
Co., supra. 


29. White v. 
Co., supra. 


20. White v. 
Co., supra. 


31. White v. 
Co., supra. 


Sar wevWihite. Vv. 
Co., supra. 


33. See cases infra this note. 


[a] On hearing of motion to dis- 
charge writ, there is nothing before 
the court but the bill, answer, and ex- 
hibits; and treating the bill as an af- 
fidavit in support of complainant’s 
allegations, the court, on that, in con- 
nection with the answer and exhibits, 
is, taking the whole matter together, 
to decide the question of probable 
cause in regard to the primary equity, 
and the question of a reasonable ap- 
prehension as to the security of the 
fund. Parker v. Grammer, 62 N. C. 
28; McDaniel v. Stoker, 40 N. C. 274. 


34. Davenport v. Sterling Lumber 
Go., 143 La. 671, 79 S 215; Interstate 
Land Co. v. Doyle, 120 La. 46, 44 S 
918; Schwan v. Schwan, 52 La. Ann. 
1183, 27 S 678. But see Ramos Lum- 
‘per Co. v. Sanders, 112 La. 614, 36 S 
625 (right of defendant furnishing 
bond to dissolve held absolute). 


[a] Reason for rule.—‘A trial 
judge must of necessity before he per- 
mits one of the parties to set aside 


(Tex. Commn. A.) 228 SW 138 
203 SW 441]. 


Texas Motorcar, etc., 


Texas Motorcar, etc., 


Texas Motorcar, etc., 


Texas Motorcar, etc., 
Texas Motorcar, etc., 


Texas Motorcar, etc., 


a judicial sequestration on bond, be- 
lieve that his action in so doing will 
not cause the other party irreparable 
injury and the question of irreparable 
injury is addressed ‘to his judicial 
discretion and must primarily be de- 
termined by him.” Davenport v. 
Sterling Lumber Co., 143 La. 671, 674, 
78) Sralby, 


{b] Discretion properly exercised. 
—Davenport v. Sterling Lumber Co., 
143 La. 671, 79 S 215; Interstate Land 
Co. ve Doyles 120) “La. 46; 44 Si 3918s 
Schwan v. Schwan, 52 La. Ann. 1183, 
27 S 678. 


[ce] Discretion 
cised.—Schwan  v. 
Ann. 1183, 27 S 678. 


85. Crawford v. Jones, 2 La. Ann. 
826. 


[a] “No affidavit having been made 
for a continuance and no information 
having been given to the court that 
the plaintiff had any witnesses to 
summon, the motion was [properly] 
tried in its turn.” Crawford v. Jones, 
2) ua. Ann. 826. 

86. Le Blanc v. Guy, 14 la, A. 162, 
128 S 715. : 

s7.. Royer s Suce;7L0a) Bas 281,29 
Syipnlets 

88. Royer’s Suce., supra. 

39. Le Blanc v. Guy, 14 la. A. 162, 
128 °S) TLS. 

40. Schwan v. Schwan, 52 La. Ann. 
1183, 27 S 678. 

[a] Thus (1) a sequestration is 
properly dissolved as to the assets of 


a corporation in which defendant is 
a stockholder (Schwan vy. Schwan, 52 


improperly exer- 
Schwan, 52 La. 


Way Anns 11835 i 2a S eG SOSA) ace) 
“since the corporation is a distinct 
entity and the ownership of shares 
of stock therein . - did not con- 
stitute [defendant] Schwan the own- 
er of the property of the corporation” 
(Schwan v. Schwan, supra). 


41. Peters v. Anheuser-Busch 
Bem mne Assoc., (Tex. Civ. A.) 55 SW 


42. See infra § 170. 

43. State v. Judge, 39 La. Ann. 
LUOSe3.S) 3 425 

{a] Reason for rule—‘‘Had not 
the . . . judge made the proviso it 


would have been implied in the dis- 
solving order which cannot prejudice 
those who are not parties to the rec- 


ord.” State v. Judge, 39° Lay Ann. 
PLOSS LLOM SS vs 428 

4314. Nieto v. Hay, 143 La. 648, 
79 S 207. 

44, See supra § 87. 

45. See Costs § 122. 

46. Coguenhem v. Himalaya Plant- 


ing, lc, (CO. P40 slay 27/6, Gomon a Olle 
Ozan Lumber Co. v. Goldonna Lumber 
Co., 124 La. 1025, 50 S 839; Tensas 
Delta Land Co. v. Fleischer, 132 La. 
1021, 62 S 129; Boimare v. St. Geme, 
113 La. 898, 37 S 869; McClendon vy. 
Bennett, 16 La. Ann. 335. 


47. Gandy v. Cornelius, (Tex. Civ. 
A.) 216 SW 467. 


48. Pharr v. Shadel, 115 Lia. 92) 38 
S 914. 


49. Williams v. Duer, 14 La. 532. 
50. Wilson v. Churchman, 4 La. 
Ann, 452. 


256)" [57 Crd] sa 
of the main suit,°1 and the dissolution of the writ 
does not affect the principal demand,°? not only 
may the dissolution and quashal of a writ of seques- 
tration discharge the obligors on a bond given for 
the release of the sequestered property,®°* but the 
quashal and dismissal of the proceedings for the writ 
may necessitate the dismissal of the main Suita se 
and on the quashal of a sequestration defendant is 
entitled to the restitution of the property seques- 
tered.2> An ex parte dissolution of a sequestration 
on bond does not affect attaching creditors who are 
not parties either to the suit in which the writ issued 
or to the motion to dissolve.°® 


[§ 171] E. Reinstatement. A sequestration which 
has been improperly set aside should be reinstated.** 


[§ 172] F. Damages, and Attorney’s Fees on Dis- 
solution. It is only for the illegal issuance or wrong- 
ful obtaining of a writ of sequestration that dam- 
ages may be recovered by persons whom the writ 
has affected.5’ Hence attorney’s fees for the dis- 
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solution of a writ of sequestration are not allowable 
in any event unless the writ was wrongfully or tlie 
legally sued out.°® While reasonable®® attorney’s: 
fees for the dissolution of a writ of sequestration 
may be allowed*! where the writ is dissolved prior 
to,®2 or separate from,®* the trial on the merits, 
such fees are only allowed where the writ is dis- 
solved on motion or rule to show cause rather than 
in a trial on the merits,°+ particularly where it is 
impossible to determine what portion of the attor- 
ney’s services related to the release of the sequestered 
property and dissolution of the writ,*® as distin- 
guished from his services in defending the main 
suit.6¢ While attorney’s fees for dissolution of the 
sequestration have been allowed in a case tried on 
the merits, where the writ should have been dis- 
solved regardless of such trial,°* such fees cannot 
be allowed where the writ is dissolved solely because 
of a finding that defendant owned the sequestered 
property.°® 


XIV. PROCEEDINGS IN MAIN ACTION 


[§ 173] A. Nature and Form. Good faith re- 
quires that a plaintiff who has obtained property 
through a writ of sequestration should prosecute his 
suit to final judgment, and if the same is determined 
against him to restore the property with the revenue 
and rent of the same to the person from whose pos- 
session it was taken.®® On a statutory proceeding 
for sequestration, the main action becomes an ordi- 
nary action where the writ is quashed and the pro- 


ple 
MexwsAy Cive Cas, § 329. 


52. Dillon v. Burgin, 5 La. A. 243. 60. 


[a] Reason for rule.—The writ of 
sequestration is merely ancillary to 
the principal demand. Dillon v. Bur- 
gin, 5 La. A. 2438. 


22k, 119 S 30: 


see infra § 237. 


Brown Mfg. Co. v. Watson, 3[/ Barry v. Union Sulphur Co., 167 La. 
Swann v. Scallan, 8 La. A. 678. 

Attorney’s fees as item of damage 
for wrongful sequestration generally 


61. Mitchell v. Murphy, 131 La.| 66. 


ceedings therefor dismissed.7° Where sequestration 
proceedings are incidental to a suit in equity,’? it 
may be assumed that the powers of the court are 
as great as those possessed by it in an ordinary 
equity action.72 Where a general appearance is 
entered in a suit in equity initiated by a writ of se- 
questration under a statutory provision therefor, the 
suit after such appearance, proceeds in personam, 
remaining a proceeding in rem as to the property 


fending the main suit, fees for the 
dissolution cannot be allowed ‘for to 
do so would be to allow the fees vir- 
tually for defending the suit on the 
merits which is not permissible.” 
Smith v. Wm. D. Keith Motors Co., 
163 Hawso5,, 1S wos. 


Smith v. Wm. D. Keith Motors 
Co., 163 La. 395, 111 S 798; Louisiana 


[b] Personal liability where writ] 1040, 60 S 677; Swann v. Scallan, 8 
sa oar for bie iar aie Latpepe plaintiff | La. A. 678. 
who is deprived of recourse on the re- ‘ 
lease bond of an intervener by the souh A ee v. Murphy, 131 La. 


setting aside of the sequestration writ 
for irregularity may have personal 
recourse against the intervener where 
the latter does not prove that the 
property is not still in his possession. 
Wilson v. Churchman, 4 La. Ann. 452. 


53. See supra § 119. 
54. See infra § 184. 
DD.» weeters Vv. Anheuser-Busch 


Brewing Assoc., (Tex. Civ. A.) 55 SW 
Dili 


56. State v. Judge, 
1108, 3 S 342. 


Sousa. Amin: 


57. Wells v. St. Dizier, 9 La. Ann. 
gh 9/2 
58. Barry v. Union Sulphur Co., 


167 La. 227, 230, 119 S 30. 


“Tt is only for the illegal issuance 
or wrongful obtaining of a writ of se- 
questration that damages may be re- 
covered.” Barry v. Union Sulphur 
Co., supra. 


Damages for wrongful sequestra- 
tion generally see infra §§ 221-238. 


59. Barry v. Union Sulphur Co., 
NGWeliamo21,0250, LL S780. 


[a] Thus attorney’s fees were not 
recoverable for dissolution of writ of 
sequestration because of plaintiff’s 
failure to furnish by order of court 
an increased sequestration bond. 


63. See infra text and note 64. 


64. Barry v. Union Sulphur Co., 167 
La. 227, 230, 119 S 30; Byrd v. Coop- 
er, 166 La. 402, 117 S 441; Smith v. 
Wm. D. Keith Motors Co., 163 La. 395, 
111 S 798; Fabacher v. Rouprich, 160 
La. 433, 107 S 295; Jones v. Monroe, 
136 La. 148, 66 S 760; Crowell, etc., 
Lumber Co. «ev. Duplissey, 130 La. 887, 
58 S 590. 


‘Damages consisting of attorney’s 
fees for the dissolution of the writ 
Bie cannot be allowed unless the 
writ is dissolved on motion or rule 
and not on the merits.” Barry v. 
Union Sulphur Co., supra. 


[a] Otherwise stated.—‘It is well 
gettled that attorney’s fees for dis- 
solving a writ of sequestration can be 
allowed only when trial on the writ 
has been separate from that on the 
merits.” Crowell, ete., Lumber Co. v. 
Duplissey, 130 La. 837, 843, 58 S 590. 


65. Smith v. Wm. D. Keith Motors 
Conii63) Laeso5, Lit Sos donesyiv- 
Monroe, 136 La. 148, 66 S 760; Lou- 
isiana Farm Bureau Cotton Growers’ 
Co-op. Assoc. v. Martin, 6 La. A. 736. 


[a] Reason for rule.—Where it is 
impossible to differentiate between 
the attorney’s fees for dissolving a 
conservatory writ and his fees for de- 


Farm Bureau Cotton Growers’ Assoc. 
v. Martin, 6 la, A. 736. 


67. American Hoist, ete., 
Frey, 127 La. 183, 53 S 486. 


[a] Reasonableness.—One hundred 
dollars was a reasonable attorney’s 
fee for procuring dissolution of se- 
questration of machinery which sold 
for $2,200. American Hoist, etc., Co. 
Ve Mrey, 127 7a. 1838, 53) S486: 


68. Louisiana State Rice Milling 
Coyeve Baker oo. lag AG Wok. 


[a] Thus attorney’s fees are not 
allowable as damages for dissolving 
a sequestration, where due solely to 
finding that defendant owned rice se- 
questered. Louisiana State Rice Mill- 
ing Co. v, Baker, 5 La. A. 751. 


69. Blum v. Gaines, 57 Tex. 135; 
Wakefield v. Queisser, (Tex. Civ. A.) 
293 SW 896; Cleveland State Bank 
v. Turner, (Tex. Civ. A.) 278 SW 1107; 
Finegan v. Read, 8 Tex. Civ. A. 33, 
27 SW 261. , 


70. Nickell v. Carter, 23 Tex. Civ. 
A... 57:0, 56 3S W.'769), 


[a] Sequestration suit begun on 
Sunday is vitiated on quashal of the 
writ. Nickell v. Carter, 23 Tex. Civ. 
A. 570, 56 SW 769. 


71. See supra § 10. 


72, Knickerbocker Trust Co. v. 
Oneonta, ete: “R. Co. -Z200Ne eY aa, 
94 NE 871. 


COs 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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“lined under the writ.** 


; 


79. See infra text and note 80. 83. 
80. Josey v. Masters, (Tex Civ. 29. 
A.) 179 SW 1134. 


[a 174] B. Time To Sue and Limitations.7* The 
main sequestration proceeding may be considered to 
have been eommenced at the time a supplemental 
petition is filed,** particularly where the original 
petition contained only the application and grounds 
for the writ of sequestration.** 


[§ 175] C. Defenses. Where in an action to re- 
€oyer personal property or its value the issue is 
whether the property belongs to plaintiff or defend- 
ant, a statute exempting certain property from a 
forced sale for debt is unavailable as a defense.** 


{& 176] D. Jurisdiction and Venue.** To author- 
ize a personal judgment to be rendered against a 
party in a sequestration proceeding the court must 
have jurisdiction of his person either by process or 
appearance,** unless objection to the jurisdiction 
of the court is waived;** but on acquiring jurisdic- 
tion of the subject matter of the suit, that is, of the 
property sought to be sequestered, the court has ju- 
risdiction to render judgments quasi in rem.*? Nei- 
ther the order for,** nor the writ*? of, sequestration, 
has of itself the effect of conferring on the court 
personal jurisdiction over an absent defendant; nor 
€an service of process on his attorney have this ef- 
fect.*+ While jurisdiction of defendant in seques- 
tration may be acquired by a valid seizure of his 
property,** where a court acquirés jurisdiction only 
im virtue of a sequestration, it has no authority over 
personal demands against a defendant whose domi- 
eile is within the jurisdiction of another court;** 
and jurisdiction to try sequestration proceedings 
eannot be aequired by the illegal seizure of prop- 
erty sought to be sequestered,** nor by the citation 
of a person not amenable to the process of the court 
and not capable of standing in judgment in the 
suit.** However, where property is held and de- 
tained under the orders of the court, it is author- 
ized to determine the right to the possession of that 
property.** After property has been sequestered 
and released on bond, the court has jurisdiction to 


73. Frank vy. H. E Salzburg Co.,|see Judgments $$ 1667, 1663. 

| 2. See supra § 66. 

&. See supra $ 12. 

&4. Terry v. Terry, 10 La. 6%. 


[2] Dlustration—Where applicant 
for the writ failed to serve citation 
jon defendant who was absent from 
77. Ricketson v. Best, (Tex. Civ. | the state the court properly dismissed 
| the suit as to him. Terry v. 


102 N. J. Ea. 107, 146 A 241. 

74. Delay in filing maim action as 
HErrg for quashing writ see supra 
= 160. : 


75. Neilson v. Pool, 17 La. 209. 
76. Neilson v. Pool, supra. — 


W #3532. 
A.) 13458 35 | 16 ia 4s. 


78. Jurisdiction of proceedings for 
enforcement of third person claim- M 
ants’ rights as t on amount Ann. 405. 
in controversy see supra § 150. | ge. 
Necessity of process generally see AUN. 65. 
infra § 173. e7. 


questration suit in T county secures 


SEQUESTRATION 


25. McDonald v. Vaughan, 12 La. 
Lemann v. Truxillo, 


Lemann v. Truxillo, supra. 
Lemann v. Truxillo, supra. 
Lemann v. Truxillo, supra. 


F - | [2a] Beason for rule.—Every court 
[a] Thus, where claimant in a se- is competent to determine the right 
| to the possession of property held | 44. 


(57 C.J.] 257 


adjudicate questions with reference to the rent and 
injury to the sequestered property.*° While the 
court has jurisdiction to render a personal judgment 
against one who was not an original party to the 
sequestration proceedings, but who released. the se- 
questered property by giving bond and is properly 
within the jurisdiction of the court by process or 
appearance,*? no jurisdiction is acquired to render 
such a judgment against a person who gave a release 
bond for sequestered property but was not a party 
to the sequestration suit, was not cited therein, and 
neither appeared nor answered ;** and the fact that 
the person against whom the judgment is rendered 
is a trespasser by reason of his interferente with 
the sequestered property does not dispense with the 
necessity that he be properly brought before the 
court before judgment in personam be rendered 
against him.?? 


In equity. Under a statute authorizing the eqni- 
table writ of sequestration as conservatory process 
and providing for the general appearance of defend- 
ant, the court acquires jurisdiction over defendant 
for all purposes when such appearance is entered.**% 


Venue. The right of a party to have the main 
proceedings brought at a particular place may be 
waived.?* 


[§ 177] E. Parties. A supplemental petition is 
unnecessary to bring in proper but not indispensa- 
ble parties who have already intervened as defend- 
ants,** but a third person claimant may make an 
application for.a writ of sequestration by interven- 
ing and filing a supplemental petition to the main 
suit.“ Where sequestration of real estate is sought 
incidental to a suit in equity, persons claiming to 
have bought the property in controversy and to have 
paid a valuable consideration therefor may properly 
be permitted to intervene.** The sureties of an 
executor are proper parties to maintain an action 
to recover possession of the property of a decedent’s 
estate.?7% 


A.) 154 SW 1057, 1053. 


93. Vickrey v. Griffin, supra [dist 
Lang v. Dougherty, 74 Tex. 226, 12 
SW 29 (on the ground that the per- 
son against whom judgment was ren- 
dered “was made a party defendant 
in the manner required by law that 
is that . . . he was cited as the 
law required or voluntarily entered 
his appegrance’”). 


9314. Frank v. 
Ch.) 140 A 241. 


94 See case infra this note. 


32 La.| [a] Waiver—A defendant who is 
entitled to have the main action tried 
in the county where the writ was 
levied waives such right by appearing 
for trial in the county where the writ 
issued. Josey v. Masters, (Tex. Civ. 
A) 179 SW 1124. 


95. Gumbel v. Beer, 36 La. Ann. 


Terry, 


Salzburg, (N. J. 


possession of the property in D coun-|and detained under its orders and 


ty, and fails to see that his affidavit 
and claim bond are returned to the 
court in D county as required by law. 
he cannot object that judgment was 90. 
rendered against him and the sureties 
on his bond in T county. Josey v-. 
Masters, (Tex. Civ. A-) 179 SW 1134. 


81. See infra text and note 85. 
Judgments quasi in rem generally 


Mitchell 


91. Lang v. 
226, 12 SW 29. 


by its authority. Lemann v. Trux- 96. 


illo, 32 La. Ann. 64 
Civ. A.) 162 SW 443 [reh den (Civ. 
A.) 162 SW 1172]. 

Dougherty, 


92. Vickrey v. Griffin, (Tex. Civ. 


we Kirkland v. Boyle, 7 La. Ann. 


Intervention of third person claim- 
ants generally see infra 3% 143-158. 

97. Schaeffer v. Potzel, 238 Ill. A. 
335. 


97144. Johnson vy. Imboden, 7 La. 
Ann. 110. 


Robinson, (Tex. 


74 Tex. 


os 


ewe) ee oe eee 


As 


258, oot Crd <} 

[§ 178] F. Process. Unless defendant cures the 
want of a valid citation by an appearance®® in the 
sequestration suit, he must be cited®® in order to 
confer jurisdiction on the court. Where the law 
permits/a substituted service of process on parties In 
sequestration, the requisites of the law must be strict- 
ly complied with.’ 


[§ 179] G. Pleading.*? Where the statute so pro- 
vides, no writ of sequestration may issue unless a 
petition in the main action shall have been first 
filed. The pleadings in the main proceeding must 
be clear and certain.® While the right to object to 
substantial errors® in sequestration proceedings is 
not lost by pleading to the merits in the main action, 
the right to objeet to formal errors? may be lost by 
such pleading. 

[§ 180] H. Issues, Proof, and Variance. General 
rules’ govern matters as to the issues, proof, and 
variance in the main sequestration proceedings.® 
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[§§ 178-181 


The proof in the main action in sequestration pro- 
ceedings must conform to the pleadings;'® hence, a 
party to the main action cannot prove what he has 
not alleged,'! and it is error to admit evidence of 
value where there are no allegations of value,’ but 
the sequestration affidavit and sequestration bond 
are admissible in a trial on the issue of venue in the 
main action on the merits.!® One who obtains a 
writ of sequestration on the allegation of a privilege 
must prove the privilege in order to sustain the 
writ.14 Allegations as to matters not required to 
be alleged in addition to matters sufficiently alleged 
and proved will not constitute a variance.?° 


Foreign corporation may be required to allege and 
prove that it has a permit to do business in the suit 
where the main action is brought.?® 


[§ 181] I. Evidence. Ordinary rules!? of evi- 
dence apply to questions of evidence in the trial of 
the main action on sequestration proceedings.'® The 


[a] Thus the sureties of an exec- 
utor were entitled to maintain a suit 
for the possession of certain slaves 
belonging to the decedent’s estate on 
becoming alarmed at the executor’s 
mismanagement and his fraudulent 
eollusion with defendant, a third per- 


son in possession. Johnson y. Imbo- 
den, 7 La. Ann, 119. i 

98. Bush v. Dewing, 24 La. Ann. 
272. 


{a] Irregular citation cured by 
appearance.—‘‘The return does not 
show a citation technically regular, 
but the record reveals the fact that 
after the sequestration and the serv- 
ice of citation, such as it was, the 
defendant came into court by a peti- 
tion, alleged that this suit was ‘pend- 
ing’ against’ him, availed himself of 
the privilege of a defendant to bond 
the property and take it from posses- 
sion of the court, and prayed for gen- 
eral relief. We do not think that aft- 
er such an appearance he can be 
heard to say that he was not regularly 
cited.’ Bush v. Dewing, 24 La. Ann. 
272. 


99. Terry v. Terry, 10 La. 68; Gaz- 
zam v. Wright, 3 La. 449; Lemann v. 
Truxillo, 32 La.-Ann. 65, 73; McDon- 
ald v. Vaughan, 13 La. Ann. 405. 


“Tt was the business and the duty 
of plaintiff to have caused [an in- 
tervener] Ruiz to be cited as defend- 
ant.” Lemann v. Truxillo, supra. 


1. Jurisdiction generally see supra 
$47.63 


2. Terry v. Terry, 10 La. 68; Mc- 
Donald v. Vaughan, 13 La. Ann. 405, 


“As citation is indispensable, and 
as the law, for purposes of justice, 
allows, in certain cases, a fictitious 
citation in the place of a real one, it 
is necessary that the formalities, re- 
quired to operate the legal fiction, be 


strictly observed.” McDonald _ vy. 
Vaughan, supra. 
[a] Thus, where the law permits 


the service of citation against an ab- 
sent defendant by service on a cura- 
tor ad hoc (1) service made on an 
attorney appointed to defend the se- 
questration proceeding against sucha 
defendant is insufficient (Terry v. 
Terry, 10 La. 68), (2) and defendant 
cannot be considered as bound by a 
citation served on an officer bearing 
the title of advocate (McDonald y. 
Vaughan, 13 La. Ann. 405). 


3. Cross references: 


Conformity of affidavit with petition 
in main suit see supra § 51. 

Motion to quash as general demurrer 
to main petition see supra § 33. 

Necessity of pleading to recover judg- 
ment where sequestered property 
has been released on security see 
supra § 181. 


4. See statutory provisions. 


Affidavit as part of main petition 
see supra § 49. 


5. See cases infra this note. 


fa] Petition held sufficient.—A pe- 
tition for intervention in a sequestra- 
tion proceeding alleging that the in- 
tervener is owner and was in posses- 
sion of property when seized under 
a writ of sequestration is sufficient on 


general demurrer. Irvin v. Ellis, 76 
Tex. 164, 13 SW 22. 

[b] Petition held insufficient.— 
Copley wv. Bonner, 7 La. Ann. 578 


(vague and uncertain). 
6. Slark v. Broom, 7 La. Ann. 337. 


[a] Thus the right to object that 
the applicant for the writ of seques- 
tration has no privilege on the prop- 
erty sought to be sequestered is not 
lost by pleading to the merits. Slark 
v. Broom, 7 La. Ann. 337. 


7. Slark v. Broom, supra. 
8. See Pleading §§ 1144-1211. 


9. See cases infra this note and 
notes 10-16. 


fa] Gwnership.—Where the main 
sequestration action is to recover cer- 
tain personal property or its value, 
the issue to be determined is whether 
the property belongs to plaintiff or 
defendant. Ricketson v. Best, (Tex. 
Civ. A.) 1384 SW 353. 


10. Draper v. Richards, 20 La. Ann. 
306. 
11. Draper v. Richards, supra; 


Bumpass vy. Morrison, 70 Tex. 756, 8 
SW 596. 


[a] Thus, (1) under a general de- 
nial, defendant cannot in a posses- 
sory action prove that a portion of 
the property claimed belonged to him. 
Draper v. Richards, 20 La. Ann, 306. 
(2) Evidence of rental value of  se- 
questered property is properly exclud- 
ed where there are no pleadings set- 
ting up such a claim. Bumpass y. 
Morrison, 70 Tex. 756, 8 SW 596. 


12. Gillies v. Wofford, 26 Tex. 76. 
13. Smith v. Citizens’ Nat. Bank, 


(Tex. Civ. A.) 246 SW 407. 


[a] Judicial notice.—‘‘The court 
we think was authorized in taking 
judicial knowledge of them [seques- 
tration affidavit and bond] as a part 
of the record of the case.” Smith 
v. Citizens’ Nat. Bank, (Tex. Civ. A.) 
246 SW 407. 


_ 14 Coguenhem vy. Himalaya Plant- 
ings ete:, Co. 14 0: bas 41/0) mower Olers 


15. Guitar v. Hermleigh First 
ne eue Banks (Tex. (Cive AS) agile Swi 


[a] In action for possession of 
cotton seed in which a writ of se- 
questration was devied; where a de- 
fendant bank alleged indebtedness 
against plaintiff for money advanced 
and used for his benefit the mere 
fact that a dishonored draft made by 
the principal defendant on plaintiff 
was also set up did not present va- 
riance. Guitar v. Hermleigh First 
aaa Bank, (Tex. ‘Civ. -A.) (191° Siwa 


_ 16. Peters v. Anheuser-Busch Brew- 
ing Assoc., (Tex. Civ. A.) 55 SW 516, 


[a] Allegation that it was licensed 
(1) to do business in the state where 
the main action is brought is tanta- 
mount to an allegation that the cor- 
poration had a permit to do business 
there (Peters v. Anheuser-Busch 
Brewing Assoc., (Tex. Civ. A.) 55 SW 
516), (2) but, when there is no evi- 
dence in the record to show that it 
had obtained such permit, there is no 
evidence to support a judgment in its 
favor (Peters v. Anheuser-Busch 
Brewing Assoc., supra). 


Necessity of foreign corporation’s 
alleging. compliance with statutory 
requirements generally see Corpora- 
tions § 4069. 


17. See Evidence 22 C. J. p 1. 
18. See cases infra notes 19-24, 


[a] Evidence held admissible: (1) 
Sequestration, affidavit, and bond. 
Smith vy. Citizens’ Nat. Bank, (Tex. 
Civ. A.) 246 SW 407. (2) Testimony 
of a witness as to his belief, concern- 
ing the ownership of sequestered 
property with reasons for such be- 
lief. Ricketson v. Best, (Tex. Civ. A.) 
1384 SW 3538. 


[b] Evidence held inadmissible: 
(1) Testimony that witness sold the 
property sought to be sequestered to 
plaintiff. Rea v. Schow, 42 Tex. Civ. 
A. 600, 983 SW 706. (2) Testimony as 
to how defendant paid for property 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 181-185] 


burden of proof is of course on plaintiff to make out 
his case.t1® Where the usual grounds for the writ of 
sequestration are set forth and sustained by an oath, 
this is prima facie evidenee,?° and sufficient,”+ in the 
absence of defendant’s plea of the insufficiency of the 
evidence,”? to sustain the writ. As in other eivil 
proceedings** matters required to be proved in the 
trial on the merits of a sequestration proceeding 
must be established by a preponderance of evi- 
dence.”* 


[§ 182] J. Dismissal and Nonsuit—1l. Voluntary 
Dismissal—a. Right To Dismiss. A plaintiff who 
has obtained a writ of sequestration and replevied 
the property obtained under the writ may, if he sees 
fit, enter a voluntary dismissal*® or nonsuit?° of the 
main action at any time before an answer asking 
affirmative relief is filed by defendant.?°” 


[§ 183] b. Operation and Effect. A dismissal of 
the main suit by plaintiff who has sequestered and 
replevied property is equivalent to an abandonment 
of his claim,’* operates as a dismissal of the se- 
questration obtained,?® and requires that the se- 
questered property be restored to the person from 
whom it was taken,?® with revenue and rent for the 
property.°° <A voluntary dismissal’ of the main ac- 
tion by plaintiff constitutes a final judgmient within 
the meaning of a statute permitting entry of judg- 
ment against the obligors on a replevy bond,*? in- 
cluding plaintiff as principal thereon,?? but such a 
dismissal does not prejudice the rights of defend- 
ant®? nor affect®+ defendant’s right of action on 
plaintiff’s replevy bond. Plaintiffs dismissal of the 
main suit does not prevent him from bringing an- 
other action,*° and from forcing defendant to give 


sought to be sequestered. Rea v. | ages. 
Schow, supra. 25. 


19. Rea v. Schow, supra. 


20. Levert v. Berthelot, 127 La. 
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Jacobs v. Arnold, 17 Tex. 651. 


Blum v. Gaines, 57 
Bruyere Constr. Co. v. 
Civ. A.) 258 SW 221; 


[57 C.J.] 259 


a new replevy bond therein?® or to yield possession 
of the property sought to be sequestered.* 4 


Dismissal as to particular defendants. A dis- 
missal of the main suit as to some of the defendants 
and a judgment thereon without qualifications or 
reservations puts those defendants out of court in 
every capacity in which judgment could be rendered 
against them,*® especially where they are not 
brought back into court by any new pleadings®® or 
process,*® and were not in fact before the court 
when judgment is rendered.*! A dismissal as to a 
deceased surety on a defendant’s replevy bond does 
not vitiate the judgment in a sequestration proceed- 
ing in favoy of plaintiff.+? 


[§ 184] 2. Involuntary Dismissal. The court 
should, after quashing a writ of sequestration and 
dismissing the proceedings for the writ, dismiss the 
main action where it has been improperly brought.** 
Where the sequestration process proper fails,** and 
the main obligation sued on has not matured, the 
case.must be dismissed for want of jurisdiction.*? 
In an equity suit, delay in moving to set aside an 
order of dismissal may be excused by the absence of 
complainant’s solicitor in military service.*® 


Restoration of property. On judgment of non- 
suit sequestered property is to be restored to the 
possession of the person from whom it was taken.** 


[§ 185] K. Trial. Questions pertaining to the 
merits of a sequestration proceeding should be de- 
termined on the trial on the merits. <A plea re- 
lating to a prescription of the privilege and not of 
the debt involved may be taken up and considered 
prior to a trial on the merits.4° General rules®® 


them.” 


Tex L359 39. 
Bewley, (Tex. 
Morris v. An- 


‘Watts v. Overstreet, supra. 
Watts v. Overstreet, supra. 
40. Watts v. Overstreet, supra. 


1004.54 § 329. derson, (Tex. Civ. A.) 152 SW 677. 41. Watts v. Overstreet, supra. 
Effect of sequestration affidavit as| 2° SEO evecare re on asUn ee _ Not being in court after this 
prima facie evidence generally see su- 264%. Blum v. Gaines, 57 Tex. 135.| [judgment of dismissal] the court 
BUG I Bl Gai BT OT 135: had no power to renider . . judg- 
8) ; 27. um v. Gaines, es ®>;|ment against them.’ Watts v. Over- 
21. Levert v. Berthelot, 127 La.| Wakefield v. Queisser, (Tex. Civ. A.) | street, supra. 
1004, 54 S 329. 293 SW 896; Finegan v. Read, 8 Tex. 
Civs As 33,,.-27 “Si 26h [a] Thus, where plaintiff, pro- 
22. Levert v. Berthelot, supra. ceeding on the theory that two of 


23. See Evidence §§ 1730-1806. Site 


24. [a] Evidence held sufficient. 29. 
—(1) To require submission of issue|S 648; 
of title to the jury in proceedings to 
recover certain personal property 
taken by writ of sequestration. Si: 
Ricketson v. Best, (Tex. Civ. A.) 134 
SW 353. (2) To support allegations 
that money advanced by plaintiff was 
used for the benefit of defendant 
(Guitar v. Hermleigh First State 
Bank, (Tex. Civ. A.) 191 SW 860) (3) 
and that the indebtedness wan in- 
curred by defendant’s agent (Guitar 
vy. Hermieigh First State Bank, su-| 206 SW 861. 
pra). (4) To show that lien claimed 33. 
by plaintiff was barred by limitations. | supra. 
Dillon v. Burgin, 5a. A. 243. .i(5) 


221, 223; 


Leven (Chex. | Civ: 


SW 361. 


28. Royer’s Succ., 


Allen v. Allen, 165 La. 437, 115 
Blum v. Gaines, 57 Tex. 137. 


30. Blum vy. Gaines, supra. 


Wakefield v. 
Civ. A.) 2938 SW 896; 
Co. v. Bewley, (Tex. Civ. A.) 258 SW 43. 
Bruyere Constr. 
A.) 229 SW 610; 


Brooks v. Taylor, (Tex. Civ. A.) 214 44, 


82. Myrick v. Futch, (Tex. Civ. A.) | 577; 


Bruyere Constr. 


5 D) 
105 La, 281, 29 three defendants were liable only for 


their own half interest,in sequestered 
sheep, dismissed the suit as to them, 
a subsequently rendered judgment in 
the case did not bind them. Watts v. 
Overstreet, 78 Tex. 571, 14 SW 704. 


Mills v. Hackett, 65 Tex. 580. 


Nickell v. Carter, 23. Tex. Civ. 
A, 570, 56 SW 769. 


Queisser, (Tex. 
Bruyere Constr. 42. 


Co. v. Bew- 


See supra § 170. 


45. Catlett v. Heffner, 23 La. Ann. 
Egan v. Fush, 46 La. Ann. 474, 


15 3S) 5393) Woessner vin Mlys Gem Dex, 

Co. v. Bewley, 198. 
46. Schaeffer v. Potzel, 238 Ill. A. 

335. 


To sustain finding of plaintiff's own- 
ership in horses, money for purchase 
thereof having been turned over to 
defendant as trainer under agree- 
ment that latter should race them in 
his own name. Goss v. Turner, 157 
La. 554, 102 S 667. (6) To show that 
defendant bank was not fiscal agent 
of city of New Orleans. Southern 
Bank v. Louisiana Nat. Bank, 28 La. 
Ann. 97. 


[b] Evidence held insufficient (1) 
to support verdict for specified dam- 


34 See supra § 126. 

35. Bullock v. Traweek, (Tex. Civ. 
A.) 20 SW 724. 

36. Bullock v. Traweek, supra. 

37. Bullock v. Traweek, supra. 


88. Watts v. Overstreet, 78 Tex. 
571, 14 SW 704, 705. 


“The judgment of dismissal and 
that plaintiff take nothing or recover 
nothing against them must be con- 
strued to determine the suit as to 


47. Hasluck v. Morgan, 2 Mart. N. 
So Gran ore: 


48. Slark v. Broom, 7 La. Ann. 337. 


[a] Tllustration.—‘The question of 
the existence of a privilege seems, 
therefore, one pertaining to the mer- 
its and to be determined with them.” 
Slark v. Broom, 7 La. Ann: 337 


49. Dillon v. Burgin, 5 La. A. 243. 
50. See Trial [38 Cyc 1511 et seq]. 


260 [57 C.J.] 
control as to the province of court and jury.’' In 
accordance with the general rule°* misleading in- 
structions requested are properly refused.°® 


Verdict and findings. In a suit to recover specific 
property the jury are not limited to the precise val- 
ue of the property sued for and sequestered,’* but 
in order to assess the value there must be some ev1- 
dence of value.®® 


[§ 186] L. Judgment®’—1. In General. The 
court possessing the requisite jurisdiction?’ may 
render a judgment in personam,°® notwithstanding 
errors in the issuance of the sequestration process ;°° 
but where jurisdiction of the. person has not been 
acquired, a personal judgment cannot be entered,°° 
and the judgment must be one in rem,°? although 
the court may adjudicate questions with reference 
to the rent of,®? or injury to,°* the sequestered prop- 
erty. A judgment on the merits of the main action 
cannot be rendered against a plaintiff who has en- 
tered a voluntary dismissal.®* 


After quashal of the replevy bond, while no judg- 
ment may be entered against the surety thereon,®* 
a judgment may be entered against defendant in the 
sequestration proceedings, although he was also prin- 
cipal on the replevy bond.*® 


Conformity to evidence and verdict. In accord- 
anee with the general rules that judgments must 
be supported by the evidence®* and responsive to 
the verdict,®® it is erroneous to render judgment for 


51. See cases infra this note. 406; 


[a] Instruction leaving to jury [a] 
whether there was a substantial mis- 
description in plaintiff’s affidavit as 
to amule sought to be sequestered was 
proper since this was a question of 
fact. Mills v. Hackett, 65 Tex. 580. 190. 


SEQUESTRATION 


Cheatham vy. Riddle, 8 Tex. 162. 


Reason for rule.—‘“The writ 67. 
of sequestration not being the orig- 68 
inal process no error in issuing it can ; 
affect a case tried on the 
Breed v. Repsher, 4 Mart. (La.) 187, 70. 


[§§ 185-188 


a specific sum in the main sequestration action where 
there is no evidence to support such judgment,*? and 
a judgment not conforming to the verdict is im- 
proper;7° but a judgment conforming substantially 
to the verdict is sufficient.’? 


Amount. The judgment in the main suit may be 
for more*? or less?? than the value of the seques- 
tered property,7* or the amount of the bond given 
for its release.’° + 


[§ 187] 2. Effect on Title or Possession of Prop- 
erty.7° <A judgment for plaintiff in the main suit 
recognizing his lien and privilege on sequestered 
property gives him only the right to have the se- 
questered property which has been released on bond 
seized and sold to satisfy his judgment;’* and until 
this is done title to the property remains in defend- 
ant who has obtained possession of it on a release 
bond.78 Where plaintiff fails to recover, defendant 
is entitled to a restoration of the sequestered prop- 
erty,’® or to a judgment for its value where it can- 
not be returned.’® If defendant has replevied the 
sequestered property, he is in such ease entitled to 
retain its possession.®? 


[§ 188] M. Costs. The costs of sequestration or- 
dinarily abide the event of the suit.** So where 
there is a reconventional demand and both parties 
are cast, each must pay the costs occasioned by the 
demand of the other,*? and where the testimony has 
borne on both demands, the costs thereof will be 
divided.§# 


A.) 228 SW 124]. 

See Judgments § 87. 

See Judgments § 106. 

Jacobs v. Arnold, 17 Tex. 652. 


Cheatham v. Riddle, 8 Tex. 162; 
Hines v. Shafer, (Tex. Civ. A.) 74 SW 


merits.” 69. 


[b] Where there was no evidence 
before the jury by which they could 
correctly measure damages, a peremp- 
tory instruction that the undisputed 
evidence showed the hides to be of a 
certain value was error. Herrera v. 
Marquez, (Tex. Civ. A.) 182 SW 1143. 


mo2Ze See, Trial [38 Cyc 16027: 


53.. Rea v. Schow, 42 Tex. Civ. A: 
600, 98 SW 706. 
54. Jacobs v. Arnold, 17 Tex. 651. 


55. Jacobs v. Arnold, supra. 
56. Cross references: 

Dismissal as final judgment see su- 
pra § 183 

Effect as to defendants dismissed 
from suit see infra § 183. 


Effect of dismissal as to deceased 
aes on release bond see supra § 


Failure to recover judgment as af- 
fecting liability of surety on de- 
fendant’s release bond see supra § 
104. 


Judgment where property has been 
replevied generally see supra § 135. 


57. Jurisdiction see supra § 176. 


58. Lang v. Dougherty, 74 Tex. 
226, 12 SW 29. 


[a] Judgment against defendant 
in the main action is effective not only 
against the sequestered property, but 
against his whole estate. Pitot v. 
Elmes, 1 Mart. (La.) 79. 


59. Breed v. Repsher, 4 Mart. (La.) 
187; Trammell v. Trammell, 20 Tex. 


[b] Thus, where plaintiff recovers 
on the merits of the action, the rul- 
ing of the court on the motion to 
quash the sequestration is immate- 


rial. Trammell v, Trammell, 20 Tex. 
406. 

60. Lemann vy. Truxillo, 32 La. 
Ann. 65; Peterson v. Willard, 17 La. 


Ann. 935" TerrysN. ‘Lerry,210 Ta. .68; 
Vickréy v. Griffin, (Tex. Civ. A.) 154 
Sw 1057. 


{a] For example, a judgment 
against a person not a party to the 
suit, not cited, and who neither ap- 
peared nor answered, but who gave a 
bond to retain possession of property 
levied on under a writ of sequestra- 
tion, could not be sustained. Vickrey 
v. Griffin, (Tex. Civ. A.) 154 SW 1057. 


61. Peterson v. Willard, 17 La. 
Ann. 


62. Mitchell v. Robinson, (Tex. Civ. 
A.) 162 SW 443. 


63. Mitchell v. Robinson, (Tex. 
Civ. A.) 162 SW 443° [reh den (Civ. 
A.) 162 SW 1172]. 


64 E. H. Bruyere Constr. Co. v. 
Bewley, (Tex. Civ. A.) 258 SW 221; 
E. H. Bruyere Constr. Co. v. Bewley, 
(Tex, Civ. A.) 229 SW 610. 


Judgment against plaintiff on bond 
oe voluntary dismissal see supra § 
oO. 


65. See supra § 170. 


66. General Bonding, etc., Ins., Co. 
v. Harless, (Tex. Civ.’ A.) 210 SW 307 
[mod on other grounds (Tex. Commn. 


562. 


71. Levert. v. Berthelot, 127 La. 
1004, 54 S 329. 
30 La. 


72. Carroll vy. Hamilton, 
Ann. 520. 


73. Carroll v. Hamilton, supra. 
74 Carroll v. Hamilton, supra. 


75. Carroll v. Hamilton, supra. 
76. Effect of judgment on release 
bond as passing title see supra § 135. 


Restoration of property on nonsuit 
see supra § 183. 


77. Downey v. Kenner, 42 La. Ann. 
1129, 8S) 302: 


78. Downey v. Kenner, supra. 


[a] Defendant was required to list 
released property as his own in in- 
solvency proceedings against him 
where there was no seizure and sale 
of the property under plaintiff's judg- 
ment. Downey v. Kenner, 42 La. Ann. 
1129, 8 S 302: 


79. Rea v. Schow, 42 Tex. Civ. A. 
600, 98 SW 706; Bullock v. Traweek, 
(Tex. Civ. A.) 20 SW 724. 


60. Rea v. Schow, 42 Tex. Civ. A. 
600, 98 SW 706. 

81. Bullock v. Traweek, (Tex. Civ. 
A.) 20 SW 724. 


82. Hunter Canal Co. v. Robertson, 
TS MuaSSsuust Bon vale 


83. Hunter Canal Co. v. Robert- 
SON) Lig) maw cosy ons Ul 


84. Hunter Canal Co. v. Robertson, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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XV. WRONGFUL SEQUESTRATION 


[§ 189] A. Under Irregular Process. Where the 
writ of sequestration issues irregularly, at the in- 
stance of a court without jurisdiction, or without 
compliance with jurisdictional statutory requisites, 
liability for its issuance rests on plaintiff who has 
provoked a seizure without authority of law.*®  In- 
stances of such cases are rare, however, and every 
presumption of regularity will usually be indulged.*® 
Where a right to the writ exists, the person securing 
the issuance thereof,®* or his agent,*® cannot, al- 
though the writ issues on an improper affidavit, be 
charged with either actual or exemplary damages 
for the mere issuance and levy of the sequestration. 
An award of exemplary damages is improper where 
there is no finding of any actual damages to sustain 
them.®® ; 


[§ 190] B. Under Regular Process—l. Right of 
Action—a. In General. It has been said that the 
writ of sequestration is a powerful weapon to use, 
and that he who invokes it must be sure of his 
ground,®® the remedy being a harsh one involving 
much risk and peril to the litigant who makes use of 


the tenor of the indemnity bond usually required of 
plaintiff,®? it is an actionable wrong, on principles 
of general law, in those states where sequestration 
is most commonly employed, to levy a sequestration 
on property where legal grounds for this extraordi- 
nary proceeding are not present,®* and where the 
writ is wrongfully issued,®* or where it is not sus- 
tainable,®® or where it is discontinued by plaintiff 
who invoked it after seizure and detention of the 
property to which it is directed,®® damages caused 
by the seizure will be allowed, even though the is- 
suance of the writ was on the showing made by the 
application absolutely proper and regular in the first 
instance.°7 However, where the writ is dissolved 
in consequence of the failure of plaintiff’s case on 
the merits, it is held that no damages are allowable 
for wrongful issuance.®® 


Possession rightful under contract. Where a con- 
tract expressly provides for the taking possession 
of property on default, a writ of sequestration, which 
accomplishes only what the parties thereto have 
agreed shall be done, cannot impose. liability on ae- 


it... Apart from the strict obligation implied by ! count of the suing out of the writ;°® but this rule 
85. Bassham v. Evans, (Tex. Civ. [a] For example, in an action for 95. Yun Loy. Co. v. Rosser, supra. 
A.) 216 SW 446. See Endel y. Norris, | damages to sheep seized under an il- [a] Action on note.—A seller of 


(Tex. Civ. A.) 57 SW 687 (recogniz- 
ing rule). 


[a] Elements of damage.—(1) 
Where the president of a bank hold- 
ing a mortgage on sheep in pursuance 
of a writ of sequestration, the issu- 
ance of which was authorized by the 
bank, provided an inadequate pasture 
for the sheep, and directed the sher- 
iff to use such pasture, the bank and 
the president were liable for damages 
to the sheep occasioned thereby. 
Lester v. Hawkins, (Tex. Civ. A.) 181 
SW 481. (2) Money expended by the 
owner in caring for the sheep was a 
proper measure of damages. Lester 
v. Hawkins, supra. (3) The value of 
lambs which would have been born 
but for the ill treatment of the ewes 
in getting insufficient pasturage was 
not a proper element of damages. 
Lester v. Hawkins, supra. 


86. Endel v. Norris, (Tex. Civ. A.) 
57 SW 687. 


[a] For example, where the affi- 
davit and the sheriff’s return on the 
writ both stated the value of the 
property sequestered in an amount 
exceeding the jurisdictional limit of 
the court, but the condition of the 
record was such that proof might 
have been made on the trial of the 
case showing the value of the prop- 
erty to be in fact within the juris- 
dictional limit, it was held that it 
would be conclusively presumed on 
appeal that such proof was made and 
that the court had, on inquiry, found 
that it had jurisdiction of the sub- 
ject matter. Endel v. Norris, (Tex. 
Civ. A.) 57 SW 687. 


87. Isaacson v. Wall, 
243; Lester v. Hawkins, 
A.) 181 SW 481. 


[a] Rule applied.—Where it is 
shown on the trial that a sequestra- 
tion legally issued, the party obtain- 
ing it is not liable in damages be- 
cause the surety, whom the judge has 
approved, is subsequently ascertained 
not to be worth’the amount of the 


22 La. Ann. 
(Texe Civ: 


ees Isaacson vy. Wall, 22 La. Ann. 
243. 
88. Lester v. Hawkins, (Tex. Civ. 


A.) 181 SW 481. 
s9. Lester vy. Hawkins, supra. 


legally issued writ of sequestration, 
an award of exemplary damages for 
making the affidavit for sequestration 
without probable cause was improper 
where the award of actual damages 
was for the owner’s expenditure ne- 
cessitated by the negligent handling 
of the sheep. Lester v. Hawkins, 
(Tex. Civ. A.) 181 SW 481. 


90. Yun Loy Co. v. Rosser, 52 La. 
Ann. 1723, 28 S 251; American Furni- 
ture Co. v. Grant-Jung Furniture Co., 
50 La. Ann. 931, 24 S 182. 


91. Yun Loy Co. v. Rosser, 52 La. 
ANNeuLigse 2s 20s Boardman ov. 
Glenn, 7 La. Ann. 581. 


92. Liability on bond see infra § 
ol 


93. Yun Loy Co. v. Rosser, 52 La. 
Ann. 1728, 28 S 251; American Fur- 
niture Co. v. Grant-Jung Furniture 
Co., 50 La. Ann. 931, 24 S 182; Brox- 
ton v. Bloom, 15 La. Ann. 618; Board- 
man v. Glenn, 7 La. Ann. 581; Patter- 
son vy. Spaulding, 5 La. Ann. 171; 
Hamilton v. Hurst, 5 La. Ann. 150; 
Stetson v. LeBlanc, 6 La. 266; Sel- 
lick v. Kelly, 11 Rob. (La.) 145; Poff 
v. Miller, (Tex. Commn. A.) 235 SW 
570; Bledsoe v. Palmer, (Tex. Civ. A.) 
81 SW 97; Land v. Klein, 21 Tex. Civ. 
A. 3, 50 SW 638; McMillan v. Moon, 
18 Tex. Civ. A. 227, 44 SW 414; Simp- 
son v. Lee, (Tex. Civ. A.) 34 SW 1053. 
Compare Haldeman v. Chambers, 19 
Tex. 1 (where the court, in sustaining 
a refusal of an award of damages, 
said that plaintiff had acted in good 
faith and that defendant had suffered 
no injury, having been subject to no 
inconvenience in giving the required 
bond and security). 


[a] Where property sequestered is 
lost by sheriff’s negligence while in 
the custody of that officer, plaintiff is 
responsible therefor in an action for 
wrongful sequestration. Hamilton v. 
Hurst, 5 La. Ann. 150. 


{b] Notwithstanding plaintiff’s 
proof of debt and lien, defendant may 
offer evidence that suing out of se- 
questration was unjustified. Harris 
v. Finberg, 46 Tex.’ 79. 


94 Yun Loy Co. v. Rosser, 52 La. 
Ann. 1723, 28 S 251. 


lumber, having failed to complete de- 
livery as required by. the note given 
for part of the price, is liable for pre- 
mature issuance of a writ of seques- 
tration in a suit on the note. Wall v. 
Bee oe Mtge. Co.) 2275 Lael 9590754 


[b] Mortgage foreclosure.—W here 
a writ of sequestration is wrongfully 
sued out in aid of the foreclosure of 
a chattel mortgage, and the mort- 
gaged property is seized thereunder, 
the mortgagee is liable to the mort- 
gagor in damages. Sweeney v. Farm- 
ers’ Rice Milling, etc., Co., (Tex. Civ. 
A.) 137 SW 1147. 


96. Yun Loy Co. v. Rosser, 52 La. 
Ann. 1723, 28 S 251. 


97. Rogers v. Dinwiddie, (Tex. Civ. 
A.) 76 SW 593. 


{a]_ Affidavit makes only prima fa- 
cie showing.—Where it is charged 
that the allegations of the petition 
and affidavit were false, plaintiff will 
be required to show and sustain the 
grounds and facts on which his al- 
leged fear rested, although, where the 
question before the court is whether 
on the face of the papers the district 
court was justified on the pleadings 
and affidavit in directing a writ of se- 
questration to issue, the appellate 
court will give full weight to the affi- 
davit and take its averments to be 
true. American Furniture Co. v. 
Grant-Jung Furniture Co., 50 La. Ann. 
931, 24 S 182 


98. Stacie Rice Mill Co. v. Gitz, 
165 La. 984, 116 S 407. 


Damages on dissolution of writ see 
supra § 172. 


99. Beatty-Folsom Co. v. Edwards, 
(Tex. Civ. A.) 238 SW 340; Brunson 
v. Dawson State Bank, (Tex. Civ. A.) 
175 SW 438; Nichols v. Payne, (Tex. 
Civ. A.) 113 SW 972; Wedig v. San 
Antonio Brewing Assoc., 25 Tex. Civ. 
A. 158, 60 SW 567. 


[a] Mortgagee empowered on de- 
fault to take possession of the mort- 
gaged chattels and sell them may, on 
default on a suit to foreclose, se- 
quester the chattels without incurring 
liability on proof that the grounds 
stated to obtain the writ of seques- 


262) for .Crd:] 
will not be extended beyond cases wherein the con- 
tract expressly provides the taking of possession on 
default.? 


[§ 191] b. On Bond. Liability for wrongful se- 
questration on the indemnity bond usually required 
is controlled, of course, by the terms of the bond.* 
Unless the statute so provides, judgment on a bond 
conditioned for the payment of all damages and cost, 
if it is determined that the sequestration was wrong- 
fully issued, cannot be entered against the party 
giving the bond merely because he fails to maintain 
his suit.? 

[§ 192] 2. Elements of Liability—a. In General. 
To maintain a suit for wrongful sequestration 1t 
must be shown that no ground for the sequestration 
actually existed,* for, where the apprehensions sworn 
to are shown to have been justified, or other requi- 
site grounds are established, the issuing and execu- 
tion of the writ, being lawful, can cause no injury.? 
However, where plaintiff alleged, but did not ac- 
tually have, fear of defendant’s removal of the prop- 
erty as a ground for the issuance of the writ, de- 
fendant may be entitled to actual damages, although 
plaintiff may have had probable cause to fear.6 A 
similar rule has been applied in ease of an allegation 
of fear or injury te property, pending suit.‘ Where 
plaintiff is without title to, or interest in, the prop- 
erty sequestered,® or where no grounds can be shown 
for the issuance of the process, the wrongfulness of 
the sequestration is apparent. 


[§ 193] b. Malice or Bad Faith. Under the au- 
thorities in Louisiana and Texas, whence most of 
this branch of the law of sequestration is derived, 
malice and bad faith are not essentials to a right 
of action for wrongful sequestration,’® although 


tration were untrue, and that the 
same was maliciously sued out, by 


SEQUESTRATION 


ment of the suit (White v. Pettijohn, 
supra) (3) or a final judgment against 


[§§ 190-196 


they are essential to a judgment for exemplary dam- 
ages.11 


[§ 194] 3. Accrual of Right of Action. As the 
cases cited later show,!? the right, of action for 
wrongful sequestration arises at once on the seizure 
of the property, and it is not necessary to await 
either the dissolution of the writ or the termination 
of the proceedings in the main action, since the claim 
for damages may be asserted by means of reconven- 
tion or counterclaim in the original proceeding.'? 


[§ 195] 4. Persons Entitled To Sue. One without 
interest in the sequestratian proceedings cannot re- 
cover damages for a wrongful sequestration.** 


[§ 196] 5. Persons Liable—a. In General. In 
proceedings independent of the indemnity bond, 
plaintiff in the sequestration suit will ordinarily 
alone be liable for damages; but officers and others 
who conspire with or instigate plaintiff in the un- 
lawful issue of the writ are jointly responsible with 
him.1® Further, all persons who contribute as bonds- 
men or otherwise to the commission of the wrong 
are guilty as principals.1® Where a sequestration 
is ex officio the act of the court and not of defend- 
ant, no damages can be allowed.t? Where a writ of 
sequestration is not wrongfully sued out, the liabil- 
ity for injury to the property sequestered while it 
is in the exclusive control and safe-keeping of the 
officer levying the writ is his, and not that of the 
person obtaining the writ;*® but, when the writ, has 
been wrongfully sued out, the party obtaining it 
cannot shield himself from hability by showing that 
the damage suffered to the property seized occurred 
while it was in the hands of the officer executing the 
writ,1® and was due entirely to his neghgence or 
Seeoyuliise Oe 


reason of which the mortgagor suf- 
fered damages. Nichols v. Paine, 
(ex. Civ. A-)) 113 Sw 972. 


[b] Repossession of automobile.— 
Where the seller of an automobile un- 
der a contract empowering him to 
retake possession for failure to pay 
the purchase price exercised such 
power by suing out a writ of Sse- 
questration, he was not liable in dam- 
ages for so doing. Beatty-Folsom Co. 
eno (Tex. Civ. A.) 238 SW 
340, 


[ec] Foreclosure of vendor’s lien.— 
If the writ is lawfully issued on 
probable cause, plaintiff is not liable 
for damages for issuance, although he 
acted with malicious motive. Breck- 
enridge Ice, etc., Storage Co. v. John- 
son, (Tex. Civ. A.) 262 SW 1071. 


[d] After tender of amount due, 
taking cannot be justified. Poff v. 
Miller, (Tex. Commn. A.) 235 SW 570. 


1. Buckingham v. Thompson, (Tex. 
Civ. A.) 1385 SW 452. 


2 Biggs«v. D'Aguin, 13° La. Ann. 
21; Hamilton v. Hurst, 5 La. Ann. 150. 
Compare White v. Pettijohn, 23 N. Cc. 
52 (holding that the liability depends 
on the terms of the bond to prosecute 
the suit with effect given on a judge’s 
fiat in a suit in equity on obtaining 
a writ of sequestration). 


[a] “Failure to prosecute with ef- 
fect” (1) as a condition of applicant’s 
bond is used in its ordinary sense 
COWhite Vv. Pettijohn, -23 IN; ‘C)) 52); 
{2) meaning a voluntary abandon- 


applicant (White v. Pettijohn, supra). 
(4) Therefore a decretal order in the 
progress of the sequestration proceed- 
ing that the sequestration be re- 
moved, that sequestered property he 
restored to defendant, and that he 
have leave to furnish bond, but with- 
out finally deciding the proceeding be- 
tween the parties, will not authorize 
a recovery on the sequestration bond 


for breach of its conditions. White 
v. Pettijohn, supra. 
8 Shipp Buick Co. v. Tolbert, 


(Tex. Civ. A.) 296 SW 329. 


4 Duncan v. Wise, 39 La. Ann. 74, 
6S 18; Kuhn v. Embry, 35 La. Ann. 
488; Werlein v. Forstall, 1 La. A. (Or- 
leans) 249. 


5. Kuhn v. Embry, 35 La. Ann. 488. 


6 McMillan v. Moon, 18 Tex. Civ. 
A, 227, 44 SW 414. 


7 Central Transfer, etc., Co. v. 
Wichita Falls Motor Co., (Tex. Civ. 
A.) 222 SW 688. 


8 Yun Loy Co. v. Rosser, 52 La. 
Ann. 1723, 28 S 251; Yale v. Steven- 
son, 23 La. Ann. 143; Land-v. Klein, 
21 Tex. Civ. A. 3, 50 SW 688; Simp- 
son v. Lee, (Tex. Civ. A.) 34 SW 1053. 


_ 9. American) Murnitunes » Co. sv. 
Grant-Jung Furniture Co., 50 La. Ann. 
931, 24 8 182. 


[a] Mere existence of debt will 
not authorize a sequestration. Vela 
v. Guerra, 75 Tex. 595, 12 SW 1127. 


10. See infra § 203. 


11. See infra § 225. 
12. See infra § 199. 
13. See infra § 199. 
14. British, etc., Morte. Co. yw 


Ralston, 38 La. Ann. 593. 


[a] | Husband cannot recover for 
an injury to his wife’s property in 
which he has no interest. American 
Hoist, ete., ‘Co. v. Frey, 127 av 183% 
53S 486. 


[b] Wife cannot recover for the 
wrongful sequestration of mules be- 
longing to her husband. British, ete., 
pete Co. v. Ralston, 38 qual’ Anne 


15. Clark vy. Pearce, 80 Tex. 146, 15 
SW 787; Casey v. Hanrick, 69 Tex. 44, 
6 SW 405; Thomason vy. Crawford, 
6 Mex. (Civ wAce 4615 OSES oiee 
Rountree v. Walker, 46 Tex. 200. See 
Land v. Klein, 21 Tex. Civ. A. 3, 50 SW 
638 (officer protected by writ from 
liability for exemplary damages when 
he acts under it without malice). 


16. Sabine Motor Co. v. W. G 
English Auto Co., (Tex. Commn. A.) 
See 1088 [rev (Civ. A.) 283 SW 

Liability of sureties generally see 
infra § 197. 


17. Labarre v. Burton-Swartz Cy- 
press Co.,, 138° La, 854, 63) Si3sor 


18. Brunson v. Dawson State Bank, 
(Tex. Civ. A.) 175 Sw 438. 


19. Cleveland State Bank vy. Turner, 
(Tex. Civ. A.) 278 SW 1107. 


20. Jones v. Doles, 3 La. Ann. 588. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Po 


§§ 197-204] 


[§ 197] b. Sureties. To the extent of the obliga- 
tion imposed on them by the tenor of the indemnity 
bond which they have subseribed, but not beyond, 
the sureties are responsible for the damages oc- 
casioned by a wrongful sequestration.?? 


[§ 198] 6. Proceedings To Recover—a. Methods 
of Enforcing Liability—(1) By Proceedings in 
Main Action; Reconvention. Defendant successful 
in a sequestration proceeding may assert his claim 
for damages by way of reconventional demand or 


2 


counterelaim in the original proceeding.” 


[§ 199] (2) By Proceedings Subsequent to Main 
Action—(a) Proceedings on Bond—aa. In General. 
Where an indemnity bond is furnished, defendant in 
sequestration proceedings which have failed need not 
raise his voice by way of reconvention or counter- 
claim in the main suit; he may institute an entirely 
separate proceeding on the bond against those who 

- are obligors thereon.” 


[§ 200] bb. Necessity of Showing Breach of Con- 
dition. The liability imposed by a sequestration 
bond being contingent, one suing thereon is required 
to establish a breach of the condition before he can 
recover,** which ordinarily may be done only by 
showing abandonment of the original suit or defeat 
of complainant therein.?® 


[§ 201] (b) By Action Independent of Bond. In 
the same jurisdictions where defendant in sequestra- 
tion proceedings 1s permitted to reconvene or coun- 
terclaim, or to sue on the bond for damages, he has 
the option to bring still a third action, by way of 
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an independent proceeding sounding in tort against 
all those proximately causing the injury of which he 
complains.?° 


[§ 202] b. Limitations.27 An action for wrong- 
ful sequestration is not regarded as one brought for 
an injury to the person,”?* notwithstanding, in plead- 
ing the facts characterizing the motive actuating the 
suing out of the writ, plaintiff alleges circumstances 
showing his eviction from his home.?® It has been 
held that, where plaintiff sets forth the indemnity 
bond in his petition, his claim will be considered as 
one ex contractu and not barred by the prescription 
applying to tort actions, although damages are sought 
in an amount exceeding the penalty of the bond.®® 


[§ 203] c. Defenses—(1) Absence of Malice or 
Bad Faith. The absence of malice or bad faith ts 
no defense where the grounds did not exist for se- 
questration.?? 


[§ 204] (2) Return of Property Sequestered. In 
a proceeding against the sureties on the sequestration 
bond, defendants may show that all of the property 
sequestered has been returned.?? Where it was de- 
termined that plaintiff’s writ of sequestration in 
trespass to try title was wrongfully issued and 
served, the taking of. the property under such writ 
amounted to a conversion, and it was no defense to. 
defendants’ claim in reconvention for damages for 
wrongful sequestration that defendants were given 
an opportunity to harvest all crops that they had 
seeded and cultivated as lessees of the premises, for 


21. Tompkins v. Toland, 46 Tex. 
584; Springer v. Riley, (Tex. Civ. A.) 
136 Siw 5X7. 


{a] Abuse in execution of writ.— 
(1) If a writ of sequestration was 
properly sued out, the sureties on the 
bond would not be liable in damages 
for any abuse in the execution of the 
writ not authorized by them. Buck- 
ingham v. Thompson, (Tex. Civ. A.) 
135 SW 652. (2) Where the writ was 
wrongfully sued out, plaintiff is re- 
sponsible for the negligence or wrong- 
ful act of the levying officer, and the 
sureties are also liable by the tenor 
of their bond. Jones v. Doles, 3 La. 
Ann, 588. 


22. American Furniture Co. v. 
Grant-Jung Furniture Co., 50 La. Ann. 
931, 24 S 182; Hamilton v. Hurst, 5 
La. Ann, 150; Vela v. Guerra, 75 Tex. 
585, 12 SW 1127; Casey v. Hanrick, 
69 Tex. 44, 6 SW 405; Portier v. Fer- 
nandez, 35 Tex. 534; Duncan v. Jou- 
Clem GLexe Clys As) dd SW 29.8 Ls ds 
kinson v. Stanley, (Tex. Civ. A.) 43 
SW 606; McSpadden vy. La Force, 
(Tex..Civ. A.) 39 SW 1638. 


[a] Notice to sureties not required. 
—The sureties on the sequestration 
bond are not entitled to citation or 
notice of the filing of a plea in re- 
convention; they practically become 
parties to the suit on the execution, 
approval, and filing of their bond. 
See Wilkinson v. Stanley, (Tex. Civ. 
A.) 43 SW 606. 


[b] Reconvention against third 
person not a party to the original 
or main action (J) is not permissible. 
Casey v. Hanrick, 69 Tex. 44, 6 SW 
105 (where defendant in sequestration 
asserted a claim against plaintiff's 
attorney for alleged wrongful and 
malicious acts). (2) But an inter- 
vener claiming title to the property 
purchased can, in the main action, re- 
-cover from plaintiff for the wrongful 


levy of the writ of sequestration. 
McSpadden v. La Force, (Tex. Civ. A.) 
39 SW 163. 


[ec] Reconvention in later suit on 
principal demand.—Defendant may 
reconvene for damages for wrongful 
sequestration when sued in a later 
independent action by the original 
plaintiff on the notes on which the 
sequestration had been based. Nor- 
wood vy. Interstate Nat. Bank, (Tex. 
Cives A.) 450SW 92) [rev Jonsother 
grounds 92 Tex. 268, 48 SW 3]. 


[d] Residence in different parish- 
es.—(1) Prior to Acts (1886) No. 50 
the text rule was inapplicable, unless 
plaintiff and defendant resided in dif- 
ferent parishes. Nuzum v. Gore, 24 
La. Ann. 208. Compare Rodriguez v. 
Vassant, 11 La. 165. (2) Under a pro- 
vision permitting a defendant sued by 
a plaintiff who resides outside the 
parish or state to reconvene for any 
cause, although not incidental to the 
main cause, it is optional with defend- 
ant to resort to his remedy on the se- 
questration bond or to reconvene 
when sued on a note given to purchase 
the property sequestered. Hamilton 
v. Hurst, 5 La. Ann. 150. 


23. 
21) Clarke v. Scott, 2a. wAnn 907s 
Blum v. Gaines, 57 Tex. 135; Tomp- 
kins v. Toland, 46 Tex. 584. 


[a] Suit on sequestration and re- 
lease bonds in one action.—Where 
plaintiff secured the release of the 
sequestered property on a replevin 
bond and then abandoned the seques- 
tration proceeding, but kept the prop- 
erty, it was held that defendant could 
in one action recover on both bonds, 
joining the sureties on both.  Fine- 
gan v. Read, 8 Tex. Civ. A. 33, 27 SW 
261. 

24. See White v. Pettijohn, 23 N. 
Cc. 52 (where the condition of the 
bond was that plaintiff should pros- 


Biggs v. D’Aquin, 13 La. Ann. |, 


ecute his suit with effect, or, in case 
he failed therein, should indemnify 
defendant for all damages, and it was. 
held that a decretal order in the prog- 
ress of the cause that the sequestra- 
tion should be removed and the se- 
questered property restored to the 
property of defendant, and that he 
have leave to put the bond in suit, 
would not authorize a recovery on 
the bond for a breach of its condition, 
there being no final decision of the 
ea. in contest between the par- 
ties). 


25. White v. Pettijohn, supra. 


26. Hamilton v. Hurst, 5 La. Ann. 
150; Clark y. Christine, 4 Rob. (La.) 
196; Clark v. Pearce, 80 Tex. 146, 
15 SW 787; Rountree v. Walker, 46 
Tex. 200; Portier v. Fernandez, 35 
Tex. 534; Bassham v. Evans, (Tex. 
Civ. A.) 216 SW 446; Bledsoe v. Palm- 
er, (Tex. Civ. A.) S82 SW 91> eNor- 
wood v. Interstate Nat. Bank, (Tex. 
Civ. A.) 45 SW 927 [rev on other 
grounds 92 Tex. 268, 48 SW 3]; Simp- 
son v. Lee, (Tex. Civ. A.) 34 SW 1053. 
See Tensas Delta Land Co. v. Fleisch- 
er, 182 La. 1021, 62 S 129 (remitting 
defendant to separate action). 


27. imitation of actions for torts: 
generally see Limitations of Actions 
§§ 107-121. 


28. Blum v. Gaines, 57 Tex. 135. 


Limitations applicable to injuries 
to person generally see Limitations 
of Actions §§ 112, 113. 


29. Blum v. Gaines, 57 Tex. 135. 

30. See Biggs v. D’Aquin, 13 La. 
Ann, 21. 

81. Bledsoe v. Palmer, (Tex. Civ. 


A.) 81 SW 97; Hines v. Shafer, (Tex. 
Civ. A.) 74 SW 562; Simpson v. Lee, 
(Tex. Civ. A.) 34 SW 1053. 


32. Jones v. Doles, 3 La. Ann, 588. 
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defendants had a right to refuse such offer.** 


[§ 205] (3) Fact That Property Did Not Belong 
to Defendant. If the property sequestered did not 
belong to defendant in the sequestration proceedings 
he has no right to damages for a wrongful sequestra- 
tion,?* but it has been held that the surety on the 
indemnity bond will not be heard to urge this defense 
after final judgment on the merits for defendant in 
sequestration.®® 


[§ 206] (4) Illegality of Claim Asserted in Main 
Action. It is no defense to the sureties on a seques- 
tration bond that the original proceedings failed be- 
cause of the refusal of the court to enforce a con- 
tract entered into for purposes reprobated by law.*® 


[§ 207] (5) Truth of Facts Alleged in Affidavit. 
It is of course a complete answer to a suit for wrong- 
ful sequestration that the writ issued properly and 
that the grounds set forth in the affidavit actually 
existed.? 

[§ 208] (6) Quashal of Writ. The fact that the 
writ of sequestration was quashed by agreement of 
the parties does not prevent judgment for damages 
for the detention of the property under the writ be- 
ing ordered against the sureties on the sequestration 
bond.38 

[§ 209] (7) Estoppel. Where one has confessed 
judgment and paid the claim demanded in the se- 
questration suit, he cannot be heard to demand dam- 
ages for the wrongful issuance of the writ,?? but 
he is not estopped thereby from asserting a claim for 
damages resulting from the alleged illegal acts in 
executing the writ.*° 


[§ 210] d. Jurisdiction and Venue. Where the 
claim for damages for wrongful sequestration is not 
set up by way of counterclaim or reconvention** in 
the original proceedings, the usual local rules as to 
jurisdiction of courts and venue of personal actions 
will apply,#? according to which the proceeding is 
generally required to be brought at the domicile of 
defendant,**® or in the county from which the writ 


33. Gilroy v. Rowley, (Tex. Civ.) 
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44. See Thomason v. Crawford, 46 


[§§ 204-213 


issued or where the levy was made.** 


[§ 211] e. Parties. The sureties on a sequestra- 
tion bond are proper parties defendant in a suit for 
damages for wrongful sequestration,*® and it has 
been held that the sureties on the sequestration bond 
and those on the release bond may properly be joined 
and made parties in one proceeding against all;*® 
further, a judgment cannot be rendered against the 
sureties on the sequestration bond in the original 
action to which they have not been made parties.4* 
Where the property wrongfully sequestered has been 
lost by the sheriff, the latter need not be made a 
party to the proceeding against the original plaintiff 
who is responsible for the loss.4® Where certain 
persons are improperly joined as defendants, their 
dismissal from the suit does not entitle those against 
whom it was properly brought to have the action 
dismissed as to them.*® : 


In equity. A plea of nonjoinder of plaintiffs su- 
ing on a sequestration bond is not available to a 
defendant who has failed to give written notice of 
the nonjoinder with his plea as required by statute.°° 
Defects in parties suing on a sequestration bond may 
be properly cured by amendment §oining the partie 
omitted.°! c 


_[§ 212] f. Process. The surety on a sequestra- 
tion bond must be served with process®? in a suit on 


the bond before judgment can be rendered against 
him.>? 


[§ 213] g. Pleading.’* Under the rule of general 
application in civil actions,°*® one seeking to recover 
for a wrongful sequestration must allege the facts 
showing his right to such a recovery.®® On a claim 
for damages for wrongful sequestration, whether set 
up by way of reconvention or independently, the 
complaint, declaration, or petition should show that 
affidavit was made to obtain the writ and negative 
its truth,°” although it need not set out the affidavit 
in hee verba.®* It should allege that the writ was 
issued at the instance of defendant,®® and set forth 


[a] Answer setting out the spe- 


A.) 210 SW 623. 


34. Lacoste v. Duvie, 31 La. Ann. 
367; Stetson v. Le Blanc, 6 La. 266. 


35. Jones v. Doles, 3 La. Ann. 588. 


36. Clarke v. Scott, 2 La. Ann. 907 
(holding that only nominal damages 
will be awarded, however). 


37. Kuhn v. Embry, 35 La. Ann. 
488. See Duncan v. Wise, 39 La. 
Ann. 74, 6 S 13 (recognizing rule); 
Allen v. Champlin, 32 La. Ann. 511 
(holding no liability where the sur- 
rounding facts furnished good ground 
to plaintiff for the belief and fear 
set forth in his affidavit). 


38. Commercial Acceptance Trust 
v. Parmer, (Tex. Civ. A.) 241 SW 586. 

Right to nominal damages see infra 
§ 227. 

39. Oubre v. Katz, 142 La. 501, 78 
$750. 

40. Oubre v. Katz, supra, 


41. See supra §§ 198-201. 
42. See Rountree v. Walker, 46 
Tex. 200. 


43. See Nuzum v. Gore, 24 La, Ann. 
208. 


Tex. Civ. A. 461, 103 SW 191. 


[a] Election.—The suit may be 
brought in the county where any one 
of defendants resides or in the coun- 
ty from which the writ issued or 
where the levy was made. See Thom- 
ason v. Crawford, 46 Tex. Civ. A. 461, 
103 SW 191. 
ee ae Tompkins v. Toland, 46 Tex. 


46. Finegan v. Read, 8 Tex. Civ. 
A, 33, 27 SW 261. 

47. Booth vy. Campbell, 
A.) 240 SW 559. 

48. Hamilton v. Hurst, 5 La. Ann. 
150. 
¥ 49. Portier v. Fernandez, 
534, 
pee Stauffer v. Garrison, 61 Miss. 


51. Stauffer v. Garrison, supra, 


(Bex, Civ, 


35 Tex. 


52. Viguerie v, Viguerie, 133 La. 
406, 68 S 89. 
53. Viguerie v. Viguerie, supra, 


54. Objection as to defect of par- 
ties in equity see supra § 211. 
55. See Pleading § 140 et seq. 


56. See cases infra this note; and 
notes 57-62. 


cial use for which defendant was us- 
ing property when levied on, which 
alleges its necessity in his business 
and his inability to obtain other prop- 
erty, may be regarded as sufficient to 
authorize defendant’s claim to be 
treated as an action for conversion 
of the property. Hyway Moter Co. 
See we (Tex. Civ. A.) 223 ‘SW 


[b] Allegations held _ sufficient: 
(1) To state cause of action in that 
defendant unlawfully trespassed up- 
on plaintiffs’ premises, took unlawful 
possession of plaintiffs’ property on 
a writ of sequestration, and moved 
it from the premises to defendant’s 
place of business. Oubre y. Katz, 143 
La. 501, 78 S 750. (2) To show that 
writ of sequestration was wrongfully 
issued, authorizing a recovery by de- 
fendant of damages on plaintiff tak- 
ing a nonsuit. Knox v. McElroy, 103 
Tex. 357, 127 SW 798. 


57. Rountree v. Walker, 46 Tex. 
200; Bassham v. Evans, (Tex. Civ. A.) 
216 SW 446; Wilkinson yv. Stanley, 
(Tex. Civ. A.) 43 SW 606. 


58. Wilkinson vy. Stanley, 
Aa: Rountree v. Walker, 


supra. 
46 Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 213-215] 


the value of the property sequestered®® and the items 
of special damage,*® or grounds for exemplary dam- 
ages.°? Allegations of malice and want of probable 
cause are to be regarded in determining whether 
exemplary damages are to be awarded.®* Allega- 
tions of an assault on plaintiff’s wife do not entitle 
plaintiff to damages where no facts are averred that 
show such assault and where there is no averment 
of loss of wife’s society or services.°* Where the 
complaint sets forth that there was nothing due on 
the notes on which the sequestration issued, it will 
not be held bad on general demurrer for failure to 
allege the result of the suit in which the writ was 
sued out.°> Upon a plea in reconvention to recover 
damages for wrongfully suing out the writ of seques- 
tration, the plaintiffs are properly allowed to plead 
and prove that they had a mortgage lien on the 
property®® since it is relevant on the issue of malice, 
which forms a basis for exemplary damages.®? 


[§ 214] h. Evidence—(1) Burden of Proof. The 
party seeking recovery must establish by a prepon- 
derance of the evidence all of the essential elements 
of his case,°* such as the nonexistence of the grounds 
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‘as bearing on the question of malice.®° 


[57 C.J.] 265 


alleged for suing out the writ;®® the actual suffering 
of damage;7° the exact amount of his damage;*? 
all items of special damage;*? and the existence of 
malice ;** while matters peculiarly of defense, as the 
return of the property sequestered, must be estab- 
lished by his adversary.74 So, where plaintiff in 
sequestration has alleged ownership, the burden is 
not on defendant to establish the contrary.?° 


[§ 215] (2) Admissibility. The ordinary rules of 
evidence apply, and, subject to the limitations estab- 
lished by them, all relevant evidence will be heard 
by the trial court.7° Where defendant in seques- 
tration claims damages on reconvention, evidence 
as to his want of ownership of property sequestered 
is immaterial where plaintiff claims ownership.** 
Evidence of good faith in suing out the writ is ma- 
terial only as against a claim for exemplary dam- 
ages.78 On a question of exemplary damages, evi- 
dence relating to injury to credit, loss of trade, cus- 
tomers, ete., is admissible,*® as is any evidence fairly 
tending to explain defendant’s motive for acting 
Hearsay®? 


60. Carson v. Texas Installment 
Co., (Tex. Civ. A.) 34 SW 762 (where 
the property was returned uninjured, 
the decision resting on the ground 
that the measure of damages would 
be the legal rate of interest on the 
value of the property during its de- 
tention). 


61. Broxton v. Bloom, 15 La. Ann. 
618; Bumpass v. Morrison, 70 Tex. 
756, 8 SW 596; Harris v. Finberg, 
46 Tex. 79; Carson v. Texas Install- 
ment Co., (Tex. Civ. A.) 34 SW 762. 


[a] Counsel fees.—Where no alle- 
gation was made that counsel fees 
had been incurred or paid, it was er- 
ror to permit proof that services of 
plaintiff's attorney in sequestration 
proceedings were worth one thousand 


dollars. Broxton vy. Bloom, 15 La. 
Ann, 618 
[b] Damages claimed for rental 


value must be pleaded.—To entitle a 
possessor to compensation for injury 
resulting from error or wrongful se- 
questration, there must be some 
pleadings to authorize the introduc- 
tion of evidence. Bumpass v. Morri- 
son, 70 Tex. 756, 759, 8 SW 596. 


[ec] Allegation held sufficient as 
against demurrer. Cleveland State 
Bank v. Turner, (Tex. Civ. A.) 278 
SW 1107 (injury to cattle). 


62. Bassham v. Evans, (Tex. Civ. 
A.) 216 SW 446. 


[a] Where petition alleges injury 
to plaintiff in his good name, it is 
not necessary for plaintiff in such 
connection to allege that he had a 
good name. Wheat v. Ball, (Tex. 
Civ. A.) 68 SW 181. 


[b] Allegations held sufficient: (1) 
Allegations showing a conscious dis- 
regard of plaintiff's rights by defend- 
ants. Bassham v. Evans, (Tex. Civ. 
A.) 216 SW 446. (2) To show claim 
for exemplary and not actual dam- 
ages. Garlington v. Cotten, (Tex. Civ. 
A.) 189 SW 294 (allegations that writ 
issued because the party who sued it 
out desired to prevent sale by defend- 
ant and secure profit for himself are 
not bad as seeking remote damages). 


[ce] Allegation held insufficient to 
support a recovery of exemplary dam- 
ages for mental distress. Bassham 
v. Evans, (Tex. Civ. A.) 216 SW 446. 

63. Wheat v. Ball, (Tex. Civ. A.) 


[57 C. J.—15] 


68 SW 181. 


64. Carson v. Texas Installment 
Co., (Tex. Civ. A.) 34 SW 762. 


65. Wheat v. Ball, (Tex. Civ. A.) 
68 SW 181. 


66. Rea v. Schow, 42 Tex. Civ. A. 
600, 93 SW 706. 


67. Rea v. Schow, supra. 
68. See cases infra this note; and 
notes 69-73. 


[a] Necessity of introducing bond, 
affidavit, writ, and return.—In recon- 
vention on a sequestration bond, judg- 
ment cannot be rendered against the 
sureties without the introduction into 
evidence of the bond, affidavit, writ, 
and officer’s return. Wilkinson v. 
Stanley, (Tex. Civ. A.) 43 SW 606. 


[b] Burden of going forward with 
evidence that the suing out of the 
writ was wrongful is on defendant 
in sequestration. MHarris v. Finberg, 
46 Tex. 79 


69. Harris v. Finberg, supra; Mc- 
Millan v.:Moon, 18 Tex. Civ. A. 227, 
44 SW 414. 


70. Penny v. Taylor, 5 La. Ann. 
TASS 

71. Walker v. Miltenberger, 22 La. 
Ann.375. 

72. Vives v. Robertson, 52 La. Ann. 


11, 26 S 756 (attorney’s fees). 


73. Yun Loy Co. v. Rosser, 52 La. 
Ann. 1728, 28 S 251; Blum v. Gaines, 
EYE Mixep sala 


74, Jones v. Doles, 3 La. Ann. 588. 


75. Rea v. Schow, 42 Tex. Civ. A. 
600, 98 SW 706. 


76. See cases infra this note; 
notes 77-80. 


[a] Under allegation that seques- 
tration was wrongfully sued out, de- 
fendant may prove any fact going to 
show the damage sustained by rea- 
son of the trespass or of the want of 
care of the property. Hamilton v. 
Hurst, 5 La. Ann. 150. 


[b]’ Evidence to show that prop- 
erty did not belong to defendant in 
sequestration (1) may be introduced 
by sureties on a sequestration bond 
in a suit against them for damages 
where the original sequestration pro- 


and 


ceeding was discontinued or plaintiff 
therein was nonsuited. Lacoste v. 
Duvie, 31 La. Ann. 367; Stetson v. 
Le Blane, 6 La. 266. (2) Aliter where 
there was final judgment on the mer- 
its for defendant in the original pro- 
peer nee: Jones v. Doles, 3 La. Ann. 


[c] Evidence held admissible: (1) 
That defendant paid the cost of and 
dismissed the suit in which the se- 
questration was sued out. Blum y. 
Gaines, 57 Tex. 135. (2) Intrinsic 
value of cattle in absence of market 
value. Blum vy. Gaines, supra. 


[d] Evidence held inadmissible: 
(1) Declarations of deputy sheriff as 
to his instruction to “throw plaintiff’s 
property over the fence’? where in- 
struction not shown to have been 
given by plaintiff in sequestration. 
Blum vy. Gaines, 57 Tex. 135. (2) 
Seizure and sale of plaintiff’s personal 
property by defendant under an exe- 
cution several months prior to the 
suing out of sequestration. Blum y,. 
Gaines, supra. 


77. Rea v. Schow, 42 Tex. Civ. A. 
600, 98 SW 706. 


78. Ricketson v. Best, 
A.) 134 SW 353. 


79. 
non, 


80. 
Falls 


(Tex. Civ. 


Falls City Clothing Co. v. Can- 
(Tex. Civ. A.) 106 SW: 189: 


Blum v. Gaines, 57 Tex. 135; 
City Clothing Co. v. Cannon, 
(Tex. Civ. A.) 106 SW 189. 


{a] Evidence held admissible: 
Failure to prosecute the suit. Blum 
v. Gaines, 57 Tex. 145. (2) Failure to 
restore property after voluntary dis- 
missal. Blum v. Gaines, supra. (3) 
That plaintiff who claimed ownership 
had a mortgage lien on the property 
sequestered. Rea v. Schow, 42 Tex. 
Civ. A. 600, 93 SW 706. (4) Report 
of agent sent to investigate property 
by plaintiff in the sequestration pro- 
ceedings. Endel v. Norris, (Tex. Civ. 
A.) 57 SW 687. (5) Taking of opin- 
ion of attorney before issuance of 
writ. Blum vy. Gaines, supra. 


81. Blum v. Gaines, 57 Tex. 135; 
Pt v. Norris, (Tex. Civ. A.) 57 SW 


Hearsay evidence generally see Evi- 
dence §§ 166-185. 


(1) 
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or opinion’? evidence is inadmissible. 


[§ 216] (3) Weight and Sufficiency—(a) In Gen- 
eral. Vague and uncertain evidence will not support 
a verdict or judgment.*® 


[§ 217] (b) Effect of Judgment in Main Action. 
The dissolution of a sequestration in the main action 
is conclusive on the wrongfulness of the original 
proceeding, and the existence of at least a technical 
right of action.*¢ Similarly it is conclusive evidence, 
even as against the sureties on the sequestration 
bond, that the property right is in defendant.*° But, 
where the judgment in the original proceedings was 
one of nonsuit,’* or where plaintiff voluntarily dis- 
continued the suit,’? the surety may show that the 
property sequestered did not belong to defendant in 
sequestration. 


[§ 218] i. TrialSS—(1) Questions for Jury. The 
jury should ordinarily be left to determine the ef- 
fect of the evidence,®® unless so clearly insufficient 
that the court could so declare it,°° as for example, 
with reference to the right to exemplary damages.°®? 


[§ 219] (2) Instructions. The general rules as to 
instructions in civil cases apply,®? as that specific 
instructions desired should be requested,®? that cor- 
rect instructions requested should be given,®* that 
instructions should not be misleading,®® and that 
additional charges covering the same subject matter 
need not be given.°® 


82. Bonner v. Copley, 15 La. Ann. 
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nalized for having ‘done do. 


[§§ 215-222 


[§ 220] j. Review.’ Under rules applicable to the 
review on appeal or error of civil proceedings gen- 
erally,°’? where the evidence is conflicting, the ap- 
pellate court will as usual not disturb a verdict for 
damages,?® unless grossly excessive,?® or the result 
of passion or prejudice on the part of the jury;’ nor 
will it reverse for error which is not prejudicial to 
the party complaining.” 


[§ 221] k. Damages*—(1) Character of Damages 
Recoverable Not Affected by Method of Enforcing 
Liability. The jurisdictions in which the writ of se- 
questration as a conservatory process is employed 
most frequently make no distinction as to the char- 
acter of damages recoverable for wrongful use of 
the process, between suits on bonds and independent 
proceedings. Defendant has his option to proceed 
in either way,® and in either case can recover ex- 
emplary damages where the elements requisite there- 
to are present.® 


[§ 222] (2) Limitations Imposed by Terms of 
Bond. In suits on bonds the limitations imposed by 
their terms and the nature-of the obligation are of 
course respected, and damages cannot be decreed in 
an amount exceeding the penalty;* nor can the sure- 
ty be held for any injury to the property sequestered 
prior to the date of the bond.8 However, where 
plaintiff declares on the bond, but demands dam- 
ages in excess of the penalty thereof, he may recover 
beyond the penalty as against the principal obligor, 


Poff v. 95. Webb v. Wiginton, 55 Tex. Civ. 


504. 


Opinion evidence generally see Evi- 
dence §§ 588-831. 


83. Walker v. Miltenberger, 22 La. 
Ann. 375. 
[a] Evidence held sufficient: (1) 


To show that writ was authorized. 
Pirtle v. Price, 31 La. Ann. 357. (2) 
To show that sequestration was 
wrongful. Hamilton v. Hurst, 5 La. 
Ann. 150. (3) To show express mal- 
ice. Wall v. Hardwood Mfg. Co., 127 
La. 959, 54 S 300. (4) To show that 
writ was maliciously sued out. Simp- 
son v. Lee, (Tex. Civ. A.) 34 SW 1053. 
(5) To show probable cause apparent 
for issuance of writ of sequestration, 
and not to show malice. Millheisler 
v. Wheeler, (Tex. Civ. A.) 265 SW 768. 
(6) To sustain verdict for damages. 
Boardman vy. Glenn, 7 La. Ann. 581; 
Simpson vy. Lee, supra. (7) To sus- 
tain judgment for damages. Knox v. 
McElroy, (Tex. Civ. A.) 118 SW 1142 
{aff 103 Tex. 357, 127 SW 798]. (8) 
To show that sequestration was not 
only wrongfully issued, but secured 
maliciously and in reckless disre- 
gard of the rights of plaintiff, chat- 
tel mortgagor, making defendant li- 
able for exemplary damages. Poff v. 
Miller, (Tex. Commn. A.) 235 SW 570 
[rev (Civ. A.) 217 SW 399]. (9) To 
sustain a verdict of one thousand five 
hundred dollars for actual damages 
for wrongful sequestration of a mo- 
tor truck during a period of ten 
months. Halff Co. v. Waugh, (Tex. 
Civ. A.) 183 SW 839. (10) To require 
a finding that the writ of sequestra- 
tion was justly sued out. Beatty-Fol- 
som Co. v. Edwards, (Tex. Civ. <A.) 
238 SW 340. (11) To show, in chattel 
mortgagor’s action against a party 
actually owning mortgage, that de- 
fendant had no right under any the- 
ory, in view of a tender made of the 
amount actually due, to seize the 
property, and that he was justly pe- 


Miller, supra. 


[b] Evidence held insufficient: (1) 
To sustain verdict. Ozan Lumber Co. 
v. Goldonna Lumber Co., 124 La. 1025, 
50 S 839; Vela v. Guerra, 75 Tex. 595, 
12 SW 1127. (2) To show income 
which would have been derived from 
property during period of detention. 
Keppler v. Kelly, (Tex. Civ. A.) 201 
Sw 447. (3) To fix loss from Se- 
questration of cotton. Louisiana 
Farm Bureau Cotton Growers’ Co-op- 
erative Assoc. v. Martin, 6 La. A. 736. 
(4) To show that plaintiff had ground 
to fear that, pending the suit, defend- 
ant would dispose of property on 
which plaintiff had a privilege. Amer- 
ican Hoist, etc., Co. v. Frey, 127 La. 
183, 538 S 486. 


84. See American Furniture Co. v. 
Grant-Jung Furniture Co., 50 La. Ann. 
931, 24 S 182. Compare Clarke v. 
Scott, 2 La. Ann. 907. 


85. Jones v. Doles, 3 La. Ann. 588. 

86. Lacoste v. Duvie, 31 La. Ann. 
367. 

87. Stetson v. Le Blanc, 6 La. 266. 

88. Province of court and jury 


generally see Trial [88 Cyc 1511]. 


89. Casey v. Hanrick, 69 Tex. 44, 
16 SW 405; Rogers v. O’Barr, (Tex. 
Civ. A.) 76 SW 593. 


90. Blum v. Gaines, 57 Tex. 135; 
Gaylor v. Monroe, (Tex. Civ. A.) 221 
SW 330. 


91. Blum v. Gaines, 57 Tex. 135; 
Cleveland State Bank vy. Turner, (Tex. 
Civ. A.) 278 SW 1107. 


92. Instructions generally see Trial 
[88 Cye 1594]. 


93. Clark v. Pearce, 80 Tex. 146, 
15 SW 787. 


94. Vela v. Guerra, 75 Tex. 595, 12 
SW 1127. 


A. 413, 118 SW 856. 
96. Blum v. Gaines, 57 Tex. 135. 


97. Generally see Appeal and Er- 
rors ‘Cas Dazoo. . 


98. Clark v. Pearce, 80 Tex. 146, 15 
SW 787; Cleveland State Bank vy. 
Turner, (Tex. Civ. A.) 278 SW 1107. 


Review of questions of fact gener- 
a4 see Appeal and Error §§ 2830— 


99. Cleveland State Bank v. Turn-. 
er, (Tex. Civ. A.) 278 SW 1107. 


1. Cleveland State Bank v. Turn- 
er, Supra. 


2. Cleveland State Bank v. Turn- 
er, supra. 


Harmless or prejudicial error gen- 
ore see Appeal and Error §§ 2878— 


3. Damages on dissolution of writ 
see supra § 172. 


Sufficiency of allegations as to dam-— 
ages see supra § 213. 


4 See Penny v. Taylor, 5 La. Ann. 
713; and cases infra §§ 223-238. 


5. See Clark v. Christine, 4 Rob. 
(La.) 196 (holding remedy on bond 
not exclusive). 


6. See Broxton v. Bloom, 15 La. 
Ann. 618 (where exemplary damages 
were denied in an action for damages 
because grounds were not shown); 
Bonner v. Copley, 15 La. Ann. 504 
(where plaintiff was limited to actual 
damages in suit on bond); Wheat v. 
Ball, (Tex. Civ. A.) 68 SW 181 (where: 
exemplary damages were allowed in 
an action not on bond). 


ae Biggs v. D’Aquin, 13 La, Ann. 


8. McMichael vy. Gillispie, 7 Rob. 
(ia.) 13% 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 222-295] 


but not as against the sureties.® 


[§ 223] (3) Actual Damages—(a) Right To Re- 
cover. Wrongful sequestration, even though insti- 
tuted without malice and in good faith, gives rise 
to a cause of action for actual damages sustained 
by defendant in the sequestration proceeding.'° 
Where plaintiff in the original action acted with a 
wrongful motive, actual damages are of course al- 
lowed, and serve as a basis for the assessment of 
exemplary or punitive damages.!! 


[§ 224] (b) Measure of Actual Damages. Actual 
damages include all such as proximately flow from 
the wrongful issuance of the writ and the seizure 
of the property thereunder.1* A mere levy on real 
estate, whereof defendant is not deprived of posses- 
sion and which occasions no interference with de- 
fendant’s business or loss of profits, constitutes no 
basis for an award of actual damages to defendant.t® 


[§ 225] (4) Exemplary or Punitive Damages— 
(a) Under What Circumstances Allowable. Under 
general rules!* exemplary or punitive damages will 
be allowed where it is found that the sequestration 
proceedings were instituted by plaintiff with mal- 
ice,+> but not otherwise.t® Malice, as a ground for 
recovery of exemplary damages, may be inferred 


9. Biggs v. D’Aquin, 13 La. Ann. | 145; 
iB [d] 
10. American Hoist, ete., Co. v. 
Frey, 127:-La. 183, 53 S 486; Broxton 
v. Bloom, 15 La. Ann. 618; Bonner 
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Stetson v. Le Blanc, 6 La. 266. 


Where property sequestered 
has been released by a payment to the 
sheriff, the measure of damages is the 
amount paid to secure the release. 
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from a showing of a want of probable cause for the 
suing out of the writ,!7 but it is not necessarily in- 
ferred therefrom;1® and the facts must show, not 
only that the grounds on which the writ issued were 
untrue and that there was no probable cause for be- 
lieving them to be true, but also must evidence bad 
motive and such reckless disregard of the rights of 
the party against whom it is sued out as shows that 
it was willfully and purposely done to the injury of 
such party.t® Hence, although the evidence may 
show a want of probable cause, yet if it shows hon- 
esty of purpose and no intention on the part of the 
person suing out the writ to injure or recklessly to 
disregard the rights of the party against whom the 
writ was issued, a conclusion that the writ was sued 
out maliciously is not warranted.?° The fact that 
the opinion of attorneys was taken before the issu- 


~ance of the writ may avail to protect defendants 


from the charge of malice, and so from liability for 
exemplary damages,” but, while the fact is compe- 
tent evidence to show want of malice, it is not con- 
elusive and will not protect defendant from the 
charge of malice and liability in exemplary damages 
therefor, if the evidence otherwise discloses it.?? 


As against a surety, as such, on a sequestration 
bond exemplary damages are not recoverable.2* 


[a] Award held not excessive: A 
verdict of $2,000 for punitive damages 
for sequestration of a motor truck 
where the actual damages were $1,- 
500 cannot be said to be the result of 
Halff Co. v. Waugh, 


v. Copley, 15 La. Ann. 504; Penny v. 
Taylor, 5 La. Ann. 713; Hamilton v. 
Hurst, 5 La. Ann. 150; Jones v. Doles, 
3 La. Ann. 588; Poff v. Miller, (Tex. 
Commn. A.) 235 SW 570; Cleveland 
State Bank v. Turner, (Tex. Civ. A.) 
278 SW 1107; Fred Mercer Dry Goods 
Co. ‘Vv. Fikes; .(Pex, Civi-A:)0211 SW) 
830; Bledsoe v. Palmer, (Tex. Civ. A.) 
81 SW 97; Hines v. Shafer, (Tex. Civ. 
A.) 74 SW 562; McMillan‘v. Moon, 18 
Tex. Civ. A. 227, 44 SW 414; Simpson 
v. Lee, (Tex. Civ. A.) 34 SW_ 10538. 
See American Furniture Co. v. Grant- 
Jung Furniture Co., 50 La. Ann. 931, 
24 S 182 (recognizing rule). 


11. See infra § 226. 
12. Sellick v. Kelly, 11 Rob. (La.) 
145; Stetson v. Le Blanc, 6 La. 266; 


Blum v. Gaines, 57 Tex. 135; Lacy 
v. Gentry, (Tex. Civ. A.) 56 SW 949; 
Simpson v. Lee, (Tex. Civ. A.) 34 SW 
1053; Grimes v. Shaw, 2 Tex. Civ. A. 
203721 SW 718. 


fa]. Damages recoverable from 
sureties on sequestration bonds are 
such as may naturally flow from the 
seizure anid detention of the property 
and such special damages aS may be 
alleged and proved to have neces- 
sarily resulted therefrom. Finegan v. 
Read, cu Dex: (Civz- As 83, 27 SW 16h 
{cit Harris v. Finberg, 46.Tex. 79]. 


[b] Rent and unpaid notes.—Where 
vendor retained a lien for land sold 
and afterward got possession under 
sequestration wrongfully sued out, in 
trespass to try title by the vendor, 
the court properly allowed the pur- 
chaser credit on the unpaid notes for 
the value of the timber cut and rent 
while the vendor was wrongfully in 
possession. Moore v. Brown, 46 Tex. 
Civ. A. 523, 103 SW 242. 


{c] True standard of damages is 
defendant’s probable loss in being de- 
prived of the free use or disposal of 
his property. He should be placed as 
nearly as possible in the situation he 
would have been in had the writ not 
issued. Sellick v. Kelly, 11 Rob. (La.) 


See v. Pearce, 80 Tex. 146, 15 SW 


[Le] Damages held excessive.— 


‘Falls City Clothing Co. v. Cannon, 


(Tex. Civ. A.) 106 SW 189. 


[f{] Damages held not excessive.— 
Commercial Acceptance Trust v. 
Parmer, (Tex. Civ. A.) 241 SW 586 
(where there was evidence that the 
rental value of defendant’s motor- 
truck was thirty dollars a day, due 
to the abnormal demand for trucking 
in that locality, a verdict allowing 
two thousand five hundred dollars ac- 
tual damages for detention of the 
truck for one year under sequestra- 
tion wrongfully sued out was not ex- 
cessive); Garlington v, Cotten, (Tex. 
Civ. A.) 189 SW 294. 


{[g] Where, in reconvention for 
damages, actual and exemplary, for 
a wrongful sequestration, there was 
a judgment for actual damages alone, 
it will be presumed that evidence re- 
lating to injury to defendant’s credit, 
loss of trade, customers, etc., was 
not considered in arriving at the de- 
cision, so that the judgment being in 
excess of the actual damages was 
excessive. Falls City Clothing Co. v. 
Cannon, (Tex. Civ. A.) 106 SW 189. 


13. Sturgis v. Govatos, (Tex. Civ. 
A.) 237 SW 303. 


14. Right to exemplary damages 
generally see Damages §§ 268-298. 


15. Wall v. Hardwood Mfg. Co., 
217 La. 959, 54 S 300; Clark v. Pearce, 
80 Tex. 146, 15 SW 787; Christian v. 
Seeligson, 63 Tex. 405; Harris v. Fin- 
berg, 46 Tex. 79; Poff v. Miller, (Tex. 
Commn,. A.) 2385 SW 570; Wood v, 
Ingram, (Tex. Civ. A.) 275 SW 397; 
Rea v. Schow, 42 Tex. Civ. A. 600, 93 
SW 706; Bledsoe v. Palmer, (Tex. Civ. 
A.) 81 SW 97; Wheat v. Ball, (Tex. 
Civ. A.) 68 SW 181; Land v. Klein, 
91 Tex. Civ. A. 3, 50 SW 638; Simp- 
son v. Lee, (Tex. Civ. A.) 34 SW 1053; 
Grimes v. Shaw, 2 Tex. Civ. A. 20, 21 
Sw 718. 


improper motive. 
(Tex. Civ. A.) 183 SW 8389. 


16. American Hoist, ete., Co. v: 
Frey, 127 La. 183, 53 S 486; Marin v. 
Satterfield; 43 La. Ann. 742; Brox- 
ton v. Bloom, 15 La. Ann. 618; Biggs 
v. D’Aquin, 13 La. Ann. 21; Penny v. 
Taylor, 5 La. Ann. 713; Culbertson v. 
Cabeen, 29 Tex. 247; Millheisler v.. 
Wheeler, (Tex. Civ. A.) 265 SW 768; 
Bledsoe v. Palmer, :(Tex. Civ. A.) 81 
;SW 97; Lynch v. Burns, (Tex. Civ. 
\A.) 79 SW 1084. 


[a] Existence of probable cause.— 
(1) Where plaintiff had the legal title 
to a house and lot, the holding of pos- 
session by defendant under a void 
contract which he refused to surren- 
der constituted probable cause for su- 
ing out a writ of sequestration; and 
hence defendant is not entitled to ex- 
emplary damages. Cobb v. Johnson, 
101 Tex. 440, 108 SW 811 [rev (Civ. 
A.) 105 SW 847]. -(2) To entitle a 
party to exemplary damages for the 
wrongful suing out of a writ of se- 
questration, both malice and want of. 
probable cause must exist. Webb v. 
Wiginton, 55 Tex. Civ. A. 413, 118 SW 
856. 

[b] Partner will not be held in ex- 
emplary damages on account of his 
associate’s malice unless the evidence 
shows that he participated in the 
malicious issuing of the writ or that 
he adopted and ratified his partner’s 
acts. Clark v. Pearce, 80 Tex. 146, 15 
Sw 787. 


17. Hamlett v. Coates, 
A.) 182 SW 1144. 


18. Hamlett v. Coates, supra. 
19. Hamlett v. Coates; supra. 
Hamlett v. Coates, supra. 
Blum v. Gaines, 57 Tex. 135, 
Blum vy. Gaines, supra, 


23. Morris v. Anderson, (Tex. Civ. 
A.) 152 SW 677%. 


“The obligation of the sequestra- 
tion bond is that the person suing 


(Tex. Civ. 
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[§ 226] (b) Necessity of Actual Damages as Ba- 
sis for Exemplary Damages. Before exemplary dam- 
ages can be allowed, it must be shown, as required 
by the general rule, that some actual damages have 
been sustained,24 and, where there is no basis for 
more than nominal damages, exemplary damages 
cannot be recovered.?° 


[§ 227] (5) Nominal Damages. In cases where 
the sequestration is found to have wrongfully issued, 
but no actual loss has been suffered by defendant, 
the acerual of the technical right of action in his 
favor will nevertheless entitle him to a verdict and 
judgment for nomina! damages.”® 


[§ 228] (6) Items of Damage—(a) In General. 
All actual expenses incurred and pecuniary losses 
sustained properly enter into a calculation of actual 
damages.2* The inconvenience and cost of forced 
removal from leased premises may be considered,”* 
but the value of defendant’s time while attending 
court and similar incidental expenses are not allow- 
able.?® 


[§ 229] (b) Value of Property Sequestered. 


SEQUESTRATION 


[§§ 226-230 


Where the property sequestered is never returned 
or satisfactorily accounted for, as the law requires,*° 
even though lost through the negligence of the sher- 
iff,?1 the measure of damages for which plaintiff in 
sequestration will be held is the value of the property 
at the time of the sequestration with interest to the 
time of trial.32 However, defendant in sequestra- 
tion cannot, in a cross action, recover from plaintiff 
the value of the property sequestered where his 
pleading shows that the property belongs to plaintiff, 
although defendant might be entitled to damages for 
the loss of the use thereof.?? Where plaintiff in se- 
questration has obtained possession of the property, 
and sold it, the measure of damages for his wrongful 
act is the value of the property at the time of its 
wrongful seizure, and not as at the time of filing 
suit.3# ; 

[§ 230] (c) Value of Use: of Property. A suc- 
cessful defendant in a sequestration suit is entitled 
to claim the value of the use or the rental value of 
the property seized during the period of its deten- 
tion under the process.*® Where personal property 
is shown to haye a particular use to the owner, so 


out the writ will pay to defendant 
all such damages as may be awarded 
against him, and all costs in case the 
court decides that the sequestration 
was wrongfully issued, but the sure- 
ty is not liable for exemplary dam- 
ages, unless based on some _ special 
conduct of plaintiff in which the sure- 
ty participates.” Springer v. Riley, 
(Tex. Civ. A.) 1386 SW 577, 579. 


24 Sturgis v. Govatos, (Tex. Civ. 
A.) 237 SW 303; Kubena v. Mikulas- 
cik, (Tex. Civ. A.) 228 SW 1105; Haw- 
kins v. Cook, (Tex. Civ, A.) 178 SW 
624; Rogers v. Dinwiddie, (Tex. Civ. 
A.) 76 SW 593; Lacy v. Gentry, (Tex. 
Civ. A.) 56 SW 949; Carson v. Texas 
ee Ui! Co., (Tex. Civ. A.) 34 SW 


25. Lacy v. Gentry, (Tex. Civ. A.) 
56 SW 949. 


26. Patterson v. Spaulding, 5 La. 
Ann. 171; Clarke v. Scott, 2 La. Ann. 
907; Lacy v. Gentry, (Tex. Civ. A.) 
56 SW 949. 


[a] Tlustration.—In the absence 
of a showing that wrongful seques- 
tration caused defendant to be low- 
ered in the esteem of his neighbors 
and the public generally he was en- 
titled to nominal damages only. Bish- 
op v. Japhet, (Tex. Civ. A.) 171 SW 
499. 


[b] Awards held proper: (1) 
Where property already in hands of 
sheriff was seized under a second writ, 
but was not retained after its release 
from first suit. Patterson v. Spauld- 
ing, 5 La. Ann. 171. (2) Where the 
sequestration proceedings were dis- 
missed on the ground that courts of 
justice wouid not lend their aid to 
enforce contracts entered into for il- 
legal purposes. Clarke v. Scott, 2 La. 
Ann. 907. (3) Where the sequestra- 
tion was wrongful because premature, 
but the property was sold immediate- 
ly afterward under attachment and 
foreclosure proceedings based on the 
same debt. Lacy v. Gentry, (Tex. Civ. 
A.) 56 SW 949. 


[e] Nominal damages for con- 
structive seizure.—Where property 
already in the hands of the sheriff is 
sequestered under a Second writ, but 
is not retained after its release from 
the first seizure, the second seizure 
is constructive and entitles defendant 


to but nominal damages in a suit for 
wrongful sequestration. Patterson v. 
Spaulding, 5 La. Ann. 171. 


27. Mitchell v, Murphy, 131 La. 
1040, 60 S 677; Yun Loy Co. v. Ros- 
ser, 52 La.-Ann: 1723, 28 S 251. 


28. Blum y. Gaines, 57 Tex. 135; 
Wilkinson v. Stanley, (Tex. Civ. A.) 
43 SW 606; Simpson v. Lee, (Tex. 
Civ. A.) 34 SW 1053. 


29. Louisiana Farm Bureau Cot- 
ton Growers Assoc. v. Martin, 6 La. 
A. 736; Harris v. Finberg, 46 Tex. 79; 
Kubena v. Mikulascik, (Tex. Civ. A.) 
228 SW 1105. 


30. Marin v. Satterfield, 
Ann, 742, 6 S 551. 


31. Hamilton v. Hurst, 5 La. Ann. 
150; Jones v. Doles, 3 La. Ann. 588. 


32. Norwood v. Interstate Nat. 
Bank, 92 Tex. 268, 48 SW 38; Clark v. 
Pearce, 80 Tex. 146, 15 SW 787; Gar- 
cia v. Hernandez, (Tex. Civ. A.) 226 
SW 1099; Hyway Motor Co. v. Sauls- 
bury, (Tex. Civ. A.) 223 SW 3822; Lou- 
is Werner Stave Co. v. Pickering, 55 
Tex. Civ. A. 632, 119 SW 333; Wheat 
Vv. Ball, (Tex. Civ..A.) 68 Sw 1815 
Endel vy. Norris, 15 Tex. Civ. A. 140, 
39 SW 608; Texas Installment Oo. y. 
Lewis, (Tex. Civ. A.) 30 SW 486. 


[a] Ordinarily interest should cov- 
er allowance for use; but (1) where 
special circumstances make the use 
specially valuable, its value to the 
time of trial may be recovered in lieu 
of interest. Endel v. Norris, 15 Tex. 
Civ. A. 140, 39 SW 608. (2) Where 
property is unlawfully seized and tak- 
en from the owner, it is proper to 
award a sufficient sum to compensate 
him for the injury occasioned by the 
detention of the property in addition 
to the value, where award of the 
value with interest is not sufficient. 
Hyway Motor Co. v. Saulsbury, (Tex. 
Civ. A.) 2238 SW 322, 


[b] Some of earlier cases held the 
measure of damages to be the value 
at the time of the trial. Avery v. 
Dickson, (Tex. Civ. A.) 49 SW_ 662; 
Norwood vy. Interstate Nat. Bank, 
(Tex. Civ. A.) 45°SW 927 [rev 92 
Tex. 268, 48 SW 3]. Compare Watts 
v. Overstreet, 78 Tex. 571, 14 SW 704. 


[c] Where - property sequestered 
has been sold and the proceeds are 


41 La. 


in the hands of the clerk of court or 
sheriff, the amount thereof should be 
deducted from plaintiff's recovery in 
the action for wrongful sequestra- 
tion. Vela v. Guerra, 75 Tex. 595, 12 
SW 1127; Wheat v. Ball, (Tex. Civ. 
A.) 68 SW 181. 


33. Armstrong v. Murray Tool, etc., 
Pupply Co., (Tex. Civ. A.) 31 SW (2a) 


: nee for loss of use see infra 
30. 


Re Walker v. Bremmer, 4 La. A. 
35. Biggs v. D’Aquin, 13 La. Ann. 
21; Seilick v. Kelly, 11 Rob. (La.) 


145; Rodriguez v. Vassant, 11 La. 
165; Stetson v. Le Blanc, 6 La. 266; 
Blum v. Gaines, 57 Tex. 135; Moore 
v. Brown, 46 Tex. Civ. A. 5238, 108 
SW 242; Wilkinson v. Stanley, (Tex. 
Civ. A.) 43 SW 606; Endel v. Norris, 
15 Tex. Civ. A. 140, 39 SW 608; Simp- 
son v. Lee, (Tex. Civ. A.) 34 SW 1053; 
Carson vy. Texas Installment Co., (Tex. 
Civ. A.) 34 SW 762. 


[a] Rental value of automobile.— 
In an action for wrongful seizure of 
an automobile under writ of seques- 
tration, where plaintiff's use of the 
car was only incidental to her work, 
the measure of damages would be the 
reasonable rental value of the car. 
Brown y. Guaranty Securities Co., 
(Tex. Commn. A.) 265 SW 547 [rev 
(Civ. A.) 254 SW 240]. 


[b] Value of slave’s services from 
the time of his sequestration until 
his death in jail can be recovered in 
a claim for damages by wrongful se- 
SROs ev ae Rodriguez v. Vassant, 11 

a. 5 


[ec] Rule applied.—In an action 
against defendants who had obtained 
possession of premises by sequestra- 
tion \proceedings without making 
plaintiff a party to the proceedings in 
violation of his rights as a soldier 
under Soldiers’ and Sailors’ Civil Re- 
lief Act (U. S. Comp. St. §§ 3078 14a— 
3078%4ss), plaintiff's measure of dam- 
ages was not recovery of purchase 
money installments paid, but was the 
value of the use of premises and any 
special damage to the property. Bas- 
rom v. Evans, (Tex. Civ. A.) 216 SW 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 230-237] 


that its seizure and detention caused damages pecu- 
har to such owner, he may recover the reasonable 
value of its use to him.®¢ 


[§ 231] (d) Injury to, or Depreciation of, Prop- 
erty. Where the property sequestered is injured 
during the pendency of the proceeding or depreciates 
in value duri ing that interval, plaintiff in the orig- 
inal action is properly held for such injury or de- 
preciation;** but it must be clearly shown that such 
damages were actually sustained by reason of the 
sequestration,?® and they eannot be allowed where 
defendant could have avoided them by bonding the 
property,*® where they are not appropriately al- 
leged,*® where the injury occurred after the prop- 
erty had been bonded,*! or where the depreciation 
took place after the dismissal of the writ.*? 


[§ 232] (e) Injury to Business; Loss of Profits. 
In the absence of a showing of actual damages, it 
has been held that there can be no recovery for loss 
of business.4? Where rented premises, occupied by 
defendant as a home and for the purpose of con- 
ducting a boarding house, as a means of support, are 
taken from her by virtue of a writ of sequestration, 
damages resulting from loss of her business as a 
boarding house keeper and resultant loss of profits 
are recoverable.** 


[§ 233] (f) Injury to Credit or Reputation. 
Damages arising from loss of credit, as through a 
protest of defendant's commercial paper made in 
consequence of his property being sequestered, are 


36. 
201 SW 


37. Sellick vy. Kelly, 11 Rob. (La.) 


ary ee v. Kelly, (Tex. Civ. A.) {from the 


165. 


SEQUESTRATION 


> sequestration 
death. Rodriguez v. Vassant, 11 La. 
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not too remote to be considered in assessing dam- 
ages,*® and injury to plaintiff’s good name or reputa- 
tion is properly considered in determining the al- 
lowance and amount of exemplary damages;*° but, 
in the absence of a showing of actual damages, it 
has been held that there can be no recovery for in- 
jury to eredit.4* 


[§ 234] (g) Physical or Mental Pain. It has been 
held that, where the elements for exemplary dam- 
ages are present,*® the jury may consider evidence 
showing insults or outrages,*® but that, where the 
claim is for actual damages, it cannot be supported 
by allegations of physical or mental pain.°° How- 
ever, damages for mental anguish,*®? or for humilia- 
tion®? and grief,°? cannot be recovered as actual 
damages; and in the absence of a showing of actual 
damages, defendant cannot recover for humilia- 
tion.>* 


[§ 235] (h) Interest on Items of Damage. Inter- 
est on the items of damage making up a claim for 
wrongful sequestration is not allowed.°° 


[§ 236] (i) Costs of Suit. The sureties on the se- 
questration bond and a fortiori the principal obligor 
thereon are responsible for the costs of the original 
wrongful proceeding.®°® 


[§ 237] (j) Attorney’s Fees. According to one 
view complainant’s attorney’s fees are proper items 
of actual damage,°* although they must be restricted 
to such portion of the fees as was charged for serv- 
ices relating to the sequestration and the release of 


until his | tion in equity.— Where defendant had 
brought a bill in the chancery court 
to vacate an assignment made by his 
debtor and had sequestered the lat- 
ter’s property, he was held, in a ‘suit 
on the_ sequestration bond, not re- 
sponsible for fees and costs incident 
to the defense of the suit on the 
ground that the seizure was apart 


from the suit and the bond was se- 


145, Stetson v. Le Blanc, 6 La. 266; 39. Biggs v. D’Aquin, 13 La. Ann. 
een pet oe ce Tex. pee eee 21. 
103 242; ilkinson v. Stanley, | ‘ 
(Tex. Civ. A.) 43 SW 606. nT ER 

[a] Amount of note sequestered.— ine Tompkins v. Toland, 46 Tex. 
Where the makers of a promissory . ; 
note caused its sequestration on the 42. Tompkins v. Toland, supra. 


eve of its maturity, being then sol- 
vent, and after dismissal of the se- 
questration proceedings a judgment 
against them on the note is returned 
nulla bona, the sureties on the se- 
questration bond are liable for the 
amount of the note. Horne vy. Belcher, 
11 La. Ann, 321. 


{b] Difference in value of cattle. 
—The measure of damages for unlaw- 
ful sequestration of the mortgagee 
of cattle for which there was no mar- 
ket value is the difference between 
the intrinsic and the reasonable value 
at the time of the taking and return. 
Clevelarfd State Bank v. Turner, (Tex. 
Civ. A.) 278 SW 1107. 


{[c] Value of timber cut while 
plaintiff wrongfully in possession.— 
Where a vendor retained a lien for 
land sold and afterward got posses- 
sion under a sequestration wrongful- 
ly sued out in trespass to try title, 
the court properly allowed the pur- 
chaser credit on the unpaid notes for 
the value of the timber cut while the 
vendor was wrongfully in possession. 
Moore v. Brown, 46 Tex. Civ. A. 523, 
103 SW 242. 


38. Penny v. Taylor, 5 La. Ann. 
718; Jones v. Doles, 3 La. Ann, 588; 
Rodriguez v. Vassant, 11 La. 165. 


[a] Death of slave in jail.—If de- 
fendant does not clearly show that 
his slave died of a disease contracted 
while he was in jail under sequestra- 
tion, he cannot recover his loss, but 
is limited to the value of his services 


43. Breckenridge Ice, etc., Co. .v. 
Johnson, (Tex. Civ. A.) 262 SW 1071. 


44, Hamlett v. Coates, (Tex. Civ. 
A.) 182 SW 1144. 


45. Dyke v. Walker, 5 La. Ann. 
ie 


46. American Hoist, ete., Co. v. 
Frey, 127 La. 188, 53 S 486; Wheat 
va Balle (Text Cive Al) GSS VWieis i. 


47. Breckenridge Ice, ete., Co. v. 
Johnson, (Tex. Civ. A.) 262 SW 1071; 
Sturgis v. Govatos, (Tex. Civ. A.) 237 

03. 


48. See supra §§ 225, 226. 


49. Clark v. Pearce, 80 Tex. 146, 15 
SW 787. 


50. Carson v. Texas Installment 
Co., (Tex. Civ. A.) 34 SW 762. ¢ 


51. Bassham vy. Evans, (Tex. Civ. 
A.) 216 SW 446; Texas Installment 
Co. vy. Lewis, (Tex. Civ. A.) 30 SW 
486. 


52. Hamlett v. Coates, 
A.) 182 SW 1144. 


53. Hamlett v. Coates, supra. 


54. Breckenridge Ice, ete., Co. v. 
Johnson, (Tex. Civ. A.) 262 SW 1071. 


CDexeCiiv: 


55. Bonner v. Copley, 15 La. Ann. 
504. 
56. Windus v. James, (Tex. Civ. 


A.) 19 SW 8738. Compare Meyer v. 
Hill, (Tex. Civ. A.) 45 SW 3338. 


[a] Costs on wrongful sequestra- 


curity only for the wrongful ‘seizure 
of the property. Stauffer v. Garrison, 


61 Miss. 67. 

57. Wall v. Hardwood Mfg. Co., 
127 Ta. 959, 54 S 300: American 
Hoist, ete., Co. v. Frey, 127) La, 183, 


535) 486; Ozan Lumber Co. v. Goldon- 

na Lumber Co., 124 La. 1025, 50 S 
839; Yun Loy Co. v. Rosser, 52 La. 
Ann. 1723, 28.8 2515 Vives vi Rob- 
ertson, 52 Ta. Anns “1D, 265 S. (56. 
Walker v. Miltenberger, "92 Ta. Ann. 
3875; Bonner y. Copley, 15 La. Ann. 
504; Penny v. Taylor, 5 La. Ann. 713: 
Dyke Vie ‘Walker, 5 La. Ann: 519; 
Jones v. Doles, 3 La. Ann. 588; Nor- 
ton v. Cammack, 10 La. Ann. 10. See 
Vives v. Robertson, 52 La. Ann. 11, 
26 S 756 (where allowance for attor- 
ney’s fees was made, although de- 
mand for special damages was re- 
jected). 


[a] Motion to dissolve contempo- 
raneous.—That a successful motion 
to dissolve sequestration was tried at 
the same time as the merits does not 
preclude recovery of attorney’s fees 
as part of the damages resulting from 
the wrongful sequestration. Ameri- 
can Hoist, ete., Co. v. Frey, 127 La. 
133,58) Ss 486. 


{b] Incurring of liability suffi- 
cient.—It is immaterial that the fees 
have not been paid if liability there- 
for has been incurred. Jones v. Doles, 
3 La. Ann. 588. 


Whether counsel fees are allowable 
on release bonds see supra § 140. 
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x 

the property therefrom.®* Aceording to another 
view, however, attorney’s fees are not proper ele- 
ments of actual damages,®® although they may be 
considered on the question of exemplary damages.°° 

[§ 238] (7) Matters in Mitigation. While the 
fact that defendant secreted himself so as to avoid 
service of citation in the main suit is not a ground 


SEQUESTRATION—SERIES 


[§§ 237-238 


for sequestration,®! it is admissible in mitigation 
of,®2 or to defeat,®? defendant’s claim for exempla- 
ry damages. After the discontinuance of the seques- 
tration proceedings the cireumstances which led 
plaintiff to aet may be considered in mitigation of 
damages.°4 


*SEQUI DEBET POTENTIA JUSTITIAM, NON 
PRACEDERE.* 


SERGEANT or SERJEANT. Two words said to 
be the same etymologically,? although the former 
is more commonly employed in the designation of 
military and police officers, and particularly in mili- 
tary law, meaning a noncommissioned officer,* while 
the latter is preferred when the term is used to de- 
seribe certain grades of legal practitioners* and cer- 
tain officers of legislative bodies.® 


Common serjeant. A judicial officer attached to 
the corporation of the city of London, who assists 
the recorder in disposing of the criminal business at 
the old Bailey sessions, or central criminal court.® 


Serjeant of the mace. In English law, an officer 
who attends the lord mayor of London, and the chief 
magistrates of other. corporate towns." 


SERIAL. [§ 1] A. In General. Arranged or 
disposed in a rank, row or series; placed seriatim; 
successive.® 


- .[§ 2] B. As Publishing Term—l. The Noun. A 
tale, or other writing, published in successive num- 
bers of a periodical.t® 


[§ 3] 2. The Adjective. Periodical; pertaining 
to a serial; published at regularly recurring or suc- 
cessive times.'? 


58. Penny v. Taylor, 5 La. Ann., tical courts. Black L. D. [cit Brown]. 
See also Aitorney and Client § 4 note 


718. See Stauffer v. Garrison, 61 Miss. 


Serial rights. The words have a definite meaning 
among publishers,!? and are understood to compre- 
hend all publishing rights, including magazine and 
newspaper publishing rights, and excepting only 
book, dramatic and moving picture scenario rights.** 


[§ 4] C. In Financial Parlance. Employed in the 
designation of bonds, notes, ete.,1* the term means 
such instruments in a series of which parts are re- 
deemable at different specified dates.*° 


Serial association. A name given to a certain 
kind of building association, classified with refer- 
ence to the plan of issuing stock.?® 


Serial bonds. The term has been expressly de- 
fined by statute!’ as being such bonds as are payable 
in installments in successive years during at least 
three-quarters of the period covered by the term 


of the whole issue;!® and distinguished from “term 
Bbondsi.22 


-Serially.2° A term used in designating bonds, 
notes, ete., in a series of which different parts are 
redeemable at different specified dates.?* - 


SERIATIM. Individually; one by one; sepa- 
rately; severally.?? r 
SERIES. [§ 1] A. In General. A continued suc- 


cession of similar things, or of things bearing a 


14. Webster New Int. D. [quot 
Fales v. Multnomah County, 119 Or. 


67 (where counsel fees incident to the 
main suit in chancery, apart from the 
seizure of the property, were not al- 
lowed). 


59. Sturgis v. Govatos, (Tex. Civ. 
A.) 237 SW 308; Kubena v. Miku- 
lascik, (Tex. Civ. A.) 228 SW _ 105; 


ve Vv. Ball (Tex. Cive AY) 68 Siw. 
181. 


60. Kubena v. Mikulascik, (Tex. 
Civ. A.) 228 SW 1105; Wheat v. Ball, 
(Tex. Civ. A.) 68 SW 181. 


61. See supra § 27. 
62. Zeigler v. Sawyer, (Tex. Civ. 
A.) 16 SW (2d) 894. 


63. Zeigler v.-Sawyer, supra. 


64. Stetson v. Le Blanc, 6 La. 266 
(suit against surety on sequestration 
bond). ; 


T.5- As maxim meaning “Power 
should follow justice, not precede it.’’ 
Peloubet Leg. Max. [cit 2 Inst. 454]. 

2 Black L.-b: i 

3. Black L. D. 

4 Black L. D. 


[a] Serjeant at law.—A barrister 
of the common law courts of high 
standing, and of much the same rank 
as a doctor of law is in the ecclesias- 


ial Ape als 
jee ee see Attorney and Client 


5. 5 Black =D: 


[a] Sergeant (or serjeant) at arms. 
—An executive officer appointed by, 
and attending on, a legislative body, 
whose principal duties are to execute 
its warrants, preserve order, and ar- 
rest offenders. Black L. D. 


6. Black L. D. [cit Brown]. 
7. Black L. D. [eit Holthouse]. 


8. See also Serially post; Seriatim 
post; Series post. 

9. Century D. 

“Rank” 52 C. J. p 797. 


“Series” post. 

“Seriatim” post. 
“Successive” [37 Cyc 512]. 
10. Webster New Int. D. 


LI Century. .D; 
“Periodical” 48 C. J. p 8t2. 
“Serial” the noun see supra § 2. 


12. New Fiction Pub. Co. v. Star 
Co., 220 Fed. 994, 995. 


13. New Fiction Pub. Co. v. Star 
Co., supra, 


127, 136, 248 P 151 (defining “‘serial- 
ly’)]. See also infra notes 17, 18. 


15. Webster New Int. D. Tquot 
Fales v. Multnomah County, 119 Or. 
127, 136,248) P1511). 


16. Cook v. Equitable Bldg., etce., 


ni Building and Loan Associations 
_ “Building association” see Associa- 
tions § 1. 

17. N. J. Sinking Fund Act (1917) 
art 1 § 1 (Pamph. L. [1917] p 749). 
{ 18. See Plainfield v. Municipal Ac- 


jcounts Comr., 92 N. J. Li 84, 86, 105_ 


A: 457. See also supra notes 14, 15. 


19. Plainfield v. Municipal Accounts 
Comr,,, Supra. 


20. See also Serial ante; 
post; Series post. 


21. Webster New Int. D. [quot 
Fales v. Multnomah County, 119 Or. 
127, 186, 248 P 151]. 


22. Black L. D. See Rogers v. 
Rogers, 3 Wend. (N. Y.) 503, 509, 20 
AmD 716. 


“Individually” 31 C. J. p 885. 
“Separately” ante. 
“Severally” post. 


Seriatim 


*By CARLOS M. SANDOVAL (Sequi debet potentia justitiam, non pracedere—Set Net inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Assoc., 104 Ga. 814, 821, 30 SE 911.. 


SERIES—SERIOUS 


similar relation to one another; an extended order, 
line, or course; sequence; succession.?* 


Phrase: “Series of persons conformable to the 
laws of state.”?4 


[§ 2] B. In Electrical Parlance. A mode of ar- 
ranging the separate parts of a circuit by connect- 
ing them successively end to end to form a single 
path for the current.?5 


As an adjective, in this sense, the term may be 
used.?° 


Series-shunt winding. Of dynamo-electric ma- 
chines, a combination of series winding,?? and shunt 
winding ;*° compound winding.?® 


Series system. A system of arranging electrical 
devices wherein the translating devices or lamps are 
arranged upon a single conductor wire, along and 
through or by means of which the electric current is 
impulsed through its entire length, and to each lamp, 
causing each lamp to be illuminated successively.®° 


159 SW 272. 
[a] 


23. Century D. 
“Succession” [37 Cyc 511]. 


24. State Tax Commn. v. 
Oh; A. 516, 162° NE) 398,399. 


Rife, 27 


“serious” and 


mean 


“Great” equivalent.—In an in- 
struction on self-defense, 
“sreat,” 
the Same _ thing.” Ward 
State, 70 Tex. Cr. 393, 412, 159 SW 279, 


[57 C.J.] 271 


Series winding. A system or arrangement for 
winding the coils of a dynamo-electric machine, so 
that the coils of the electro-magnet are in series with 
the external circuit, that is to say, it is one continu- 
ous wire by which the current generated is led round 
the magnets, and from the magnets is conducted to 
the lamps, or to serve the other purpose for which 
it is to be employed, and then back to the machine 
so as to complete the cireuit.?! 


SERIOUS.*? Attendant with danger;** giving 
rise to apprehension;** grave;*> in a grave or 
alarming degree or manner so as to give ground for 
apprehension ;?° also great;*" important;** mo- 
mentous;*® not slight;4#® not trifling;4! not triv- 
ial;4#?_ severe;*® weighty.44 The term is not gen- 
erally used to signify a dangerous condition,*°> but 
rather to define a grave, important, or weighty 
trouble.*® 

Phrases: “Serious 
“serious bodily harm, 
“serious consideration, 


willful miseonduet,’’*? 
serious bodily injury,’ ?° 
serious damage,”°! “seri- 


and 
9948 66 


50 6 


Northwestern Mut. Relief Assoc., 95 
Wis. 312, “70° NW: (353,7 353, Cauot 
French v. Fidelity, etc., Co., 135 Wis. 
259, 273, 115 NW 869, 17 LRANS 1011 
[last two cases substituting “danger- 
1 ous” for ‘fa dangerous” 


the words 
‘in Seperate? 


25. Webster New Int. D. condition])]. 
a PR ee = " 46. Brown v. Metropolitan L. Ins. 
[a] In series. The parts so ar [b] “When used to define the de Co., 65 Mich. 306, 315, 32 NW 610, 8 


ranged are said to be ‘‘in series.” 


gree of bodily harm or injury appre- 


AmSR 894 Lauot Caruthers v. Kansas 


Webster New Int. D. eee DE Wee Sees ett ae Mut. L. Ins. Co., 108 Fed. 487, 490; 

26. See cases infra notes 27-31. ‘ 4 Schas v. Equitable L. Assur. Soc., 170 
Lawlor v. Peo., 74 Ill. 228, 231. N. C. 420, 42 

27. Anglo-American Brush Elec-| (.) «gerious” instead of “great’|1918A 679: Boyte Se ee 

tric Light Corp. v. King, [1892] A. C.| yseq in an instruction on degree of | Mut. Relief Assoc., 95 Wis, 312, 70 


367, 371, 375. 


“Series winding” infra notes 28, 29. 


28. Anglo-American Brush Electric 


Light Corp. v. King, [1892] A. C. 367, 
Sills vos 


29. Anglo-American Brush Elec- 
tric Light Corp. v. King, supra (ex- 
plaining the construction and opera- 
tion). 

20. Edison Electric Light Co. v. 
Westinghouse, 55 Fed. 490, 494 (ex- 
plaining this system). 

[a] “‘Multiple arc’ system” dis- 
tinguished.—Edison [Electric Light 
Co. v. Westinghouse, 55 Fed. 490, 494. 


“‘Wrultiple arc’ system” explained 
see Multiple 42 C. J. p 1412 note 85 
[a]. 

31. Anglo-American Brush Elec- 
trie Light Corp. v. King, [1892] A. C. 
367, 370, 374, 381. 


[a] “‘Shunt’ winding” distin- 
guished.—Anglo-American Brush 
Hlectric Light Corp. v. King, [1892] 


AGN O©7 836,03 ML. 
“Shunt” [36 Cyc 435]. 
32. See Seriously post. 


83. Webster D. [quot Schas rs 
Equitable L. Assur. Soc., 170 N. 
420, 422, 87 SE 222, AnnCas1918A SI97" 


34. Webster D. [quot Schas vy. 
Equitable L. Assur. Soc., supra]. 


35. Webster D. [quot Schas v. 
Equitable L. Assur. Soc., supra]; 
Brown v. Metropolitan L. Ins. Co., 
65 Mich. 306, 315, 32 NW 610, 8 AmSR 
894; Bruce v. State, 41 Tex. Cr. 27, 30, 
51 SW 954. See French v. Fidelity, 
etc., Co., 1385 Wis. 259, 273, 115 NW 
869, 17 LRANS 1011. 


“Grave” 28 C. J. p 824. 
36. Ward v. State, 70 Tex. Cr. 393, 
412, 159 SW 272. 


37. Lawlor v. Peo., 74 Ill. 228, 231; 
Ward v.‘ State, 70 Tex: Cr. 393, 412, 


apprehended bodily harm held not to 
vitiate it. 
232;- Ward v. State, 70 Tex. Cr. 393, 
412, 159 SW) 272. 


“Great” 28 C. J. p 825. 


38. Webster D. [quot Schas v. 
HKiquitable. i. Assur. Soc., 270 N.C: 
420, 422, 87 SE 222, AnnCas1918A 
679]; Lawlor v. Peo., 74 Ill. 228, 231; 
Brown v. Metropolitan L. Ins. Co., 65 
Mich. 306, 315, 32 NW 610, 8 AmSR 
894; Ward v. State, 70 Tex. Cr. 393, 
412,159 SW 272. See French v. FWidel- 
ity, ete.;, Co.,- 135 Wis. 259; 273, 215 
NW 869, 17 LRANS 1011. 


“Important”? 31 C. J. p 258. 
39. Lawlor v. Peo., 74 Ill. 228, 231. 


40. Bruce v. State, 41 Tex. Cr. 27, 
30, 51 SW 954. 


“Slight” [36 Cyc 495]. . 


41. Webster D. [quot Schas v. 
Equitable L, Assur. Soe., 170 N.C. 420, 
422, 87 SE. 222, AnnCasl918A 679]; 
Lawlor v. Peo., 74 Ill. 228, 231; Ward 


vy. State, 70 Tex. Cr. 393, 412, 159 SW 
272. 

42. Bruce v. State, 41 Tex. Cr. 27, 
30, 51 SW 954. 


“Trivial” [38 Cyc 1995]. 


43. Schas v. Equitable L. Assur. 
Soc., 170 N. C. 420, 422, 87 SE 222, 
AnnCasl1918A 679. 


44. Webster D. [quot Schas v. 
Equitable L. Assur. Soe., supra]; 
Lawlor v. Peo., 74 Ill. 228, 231; Brown 
v. Metropolitan L. Ins. Co., 65 Mich. 
306, 315, 32 NW 610, 8 AmSR 894; 
Ward v. State, 70 Tex. Cr. 398, 412, 159 
SW 272. See French vy. Fidelity, etc., 
Co., 185 Wis. 259, 278, 115 NW. 869, 17 
LRANS 1011. 


45. Brown v. Metropolitan L. Ins. 
Co., 65 Mich. 306, 315, 32 NW 610, 8 
AmSR 894 [quot Schas v. Bquitable 
L. Assur. Soc., 170 N. C. 420, 422, 87 
SE 222, AnnCas1918A 679; Boyle Vv. 


Lawlor v. Peo., 74 Ill. 228, 


NW 351, 353 (quot French v. Fidelity, 
éte:, Co, 1385. Wis. 259. 273, 115 —aNiws 
369, 17 LRANS 1011)]. 


47. See Workmen’s Compensation 
Acts §§ 78, 100. 


48. Reins v. Peo., 30 Ill. 256, 275 
[quot Lawlor v. Peo., 74 Ill. 228, 230]. 


[a] “Great bodily harm” distin- 
guished from “most serious bodily 
harm.” Reins v. Peo., 30 Ill. 256, 275 
[quot Lawlor v. Peo., 74 1. 228, 230]. 


[b] “Great bodily harm” synony- 
imous.—Lawlor v. Peo., 74 Ill. 228, 231. 


“Bodily harm” 29 C. J. p 214 text 
and notes 86, 87. 


“Marm”? 29 C. J. p 214. 


49. See Injury § 6, 32'C. J. p 516 
text and notes 49-51. 


50. Cali v. National Linen Serv. 
Corp., 38 F. (2d) 35, 36; Saunders v. 
Busch-Everett Cos 138 La. 1049, 71 S 
1538, 156 (both construing phrase as 
used in Civ. Code art 2464). See also 
Contracts § 238 note 74 [a]. 


[a] What constitutes.—It is “a 
civil law term, and does not neces- 
sarily mean adequate consideration, 
but it may not be a mere nominal con- 
sideration, - and should be such 
an amount as the parties seriously in- 
tended to be compensation for the do- 
ing, or refraining from doing, of any 
particular act.” Cali v. National 
Linen Serv.:+Corp., 38 F. (2d) 35, 36. 


{[b] “Adequate consideration” dis- 
tinguished.—-Cali v. National Linen 
Serv.Corp., 38 Ec (2d)i 352.386: 


“Adequacy of epoincee 
Contracts §§ 237-239 


“Consideration” 12 C. J. p b24. 
also Contracts § 144. 


51. State v.'Hefner, 199 N. Cc. 778, 
155 SE 879, 881; State v. Earnest, 98 
N. C. 740, 748, 4 SE 495; State v. 
Huntley, 91N. C. 617, 620. See State 
v. Battle, 130 N. C. 655, 657, 41 SE 66 


see 


See 
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ous disease,’”’®? “serious disease, complaint or opera 
tion; °° “serious disease or complaint, 
ground of complaint,”®® “serious handicap,”®* “seri- 
ous hardship,”®? “serious illness,”’®® “serious illness, 
constitutional disease or a surgical operation, 
26 OS erious miseonduct,”®! “serious 
“serious neglect,”®* “serious personal in- 


“serious injury, 
nature,’’°? 
jury,”’®* and “serious sickness.’’® 


SERIOUSLY.°° 


(‘serious damages’). 


fa] “Does not 
damage, nor does 
damage, such as acute pain or pro- 
tracted bodily suffering or the de- 
facement of the person, or the impair- 
ment of physical power, or mental 
suffering. It means damages in one 
or more of these respects, but it iim- 
plies as well and as certainly, damage 
to the peace, good order, decencies, 
ahd proprieties of society.” State v. 
Huntley, 91 N. C. 617, 620. 


[b] “Serious injury” synonymous. 
—State v. Hefner, 199 N. C. 778, 155 
SE 879, 881. See also infra note 60. 


“Damages” § 1. 


52. Metropolitan L. Ins. Co. v. Lit- 
Mle LAG Mi<y.e Tit, LAS SW (998,999); 
Butkevicus v. John Hancock Mut. L. 
Ins.. Co., 228 App. Div. 501, 240 NYS 
358, 359; Modern Order of Praetorians 
v. Hollmig, (Tex. Civ. A.) 103 SW 474, 
476. See also Life Insurance § 178. 


{a] “Serious illness” equivalent.— 
“The use of the words ‘serious dis- 
ease,’ instead of ‘serious illness,’ in 
the. charge, was not misleading, as 
both expressions have practically the 
same meaning.’’ Modern Order of 
Praetorians My One: (Tex. Civ. A.) 
103 SW 474, 476. 


“Serious caaaae? see infra pees and 
note. 58. 


“Disease” 18 C. J. p 1139. 

53. Butkevicus v. John Hancock 
Mut. L. Ins. Co., 228 App. Div. 501, 240 
NYS 358, 359. 

“Complaint” 12 C. J. p 238. 

“Operation” 46 C. J. p 1113. 


54. Metropolitan L. Ins. Co. v. Lit- 
tle, 149 Ky. 717, 149 SW 998, 999. 


55. Van Denburgh v. H. T. Higgin- 
botham, Inc., 168 La. 461, 122 S 581; 
Dunbar v. Orleans Metal Bed Co., 145 
La. 786, 82 S 889, 892 (both cases con- 
struing phrase in Civ. Code art 2749). 
yes also Master and Servant §§ 79- 
94. 


imply pecuniary 
it imply physical 


56. Betz v. Columbia Tel. Co., (Mo. 
A.) 24 SW (2'd) 224, 229. 


57. North Metropolitan Electric 
Power Supply Co. v. Stoke Newington, 
[1921] 1 Ch. 455; Direct U. S. Cable 
Co. v. Western Union Tel. Co., [1921] 
1 Ch. 370, 383; Electric Pavilions, 
Ltd. v. Lorden, [1918] 2 Ch. 399, 401; 
Wauters v. Association Internationale 
d’Agences, 34 T. L. R. 577. 


“Hardship” 29 C. J. p 214. 


58. See Life Insurance § 178 text 
and note 9. 


“Tilness” 31 C. J. p 244. 


59. Caruthers v. Kansas Mut. L. 
Ins. Co., 108 Fed. 487, 490. See also 
Life Insurance § 178. 


“Surgical operation” 46 C. J. p 1114. 


60. Freeney v. State, 129 Ga. 759, 
59 SE 788, 792; Bennett v. State, 19 
Ga. A. 442, 91 ‘SE 889, 891; State v. 
Hefner, 199 N. Cc. 178, 155 SE 879, 
881; State AB Battle, 130 N. GC. 655, 
657, 41 SE 66. 


SERIOUS—SERIOUSLY 


1954 “serious 
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Phrases: 


term is said to be a word of at least doubtful im- 
port,®? whose signification is ambiguous and doubt- 
ful,®°8 the meanings attributed to it by lexicogra- 
phers®® are earnestly ;‘° 
“Seriously annoying or dangerous to 
other passengers,”*? “seriously disturbs or endangers 
the public peace, 


eravely;*1 solemnly.’? 


74 “seriously injured,”*> “serious- 


ly permanently disfigured,”’® and “unless you seri- 


While in some connections, this 


[a] Injury is not serious “if the 
party gets over the injury completely, 
without leaving any ill consequences, 
in a few days.” Union Mut. L. Ins. 
Co. v. Wilkinson, 13 Wall. (U. S.) 222, 
230, 20 L. ed. 617. 


[b] “Must be: (1) Grave in its 
character and consequences.”  Free- 
ney v. State, 129 Ga. 759, 59 SE 788, 
792 [quot Bennett v. State, 19 Ga. A. 
442, 91 SE 889, 891]. (2) “Must be 
an injury which in its nature or ef- 


cae 


fect ‘is traveling to a felony. Ben- 
nett v. State, supra. 
[c] “Serious damage” synony- 


mous.—State v. Hefner, 199 N. C. 778, 
155 SE 879, 881. See also supra note 
bile 


“Injury” 32 C. J. pp 514-5238. 


61. Beven Workmen’s Comp. 401 
[quot E. Clemens Horst Co. v. Indus- 
trial Ace. Commn., 184 Cal. 180, 193 
P 105, 108, 16 ALR 611 (quot Gordon 
v. Industrial Acc. Commn., 199 Cal. 
420, 249 P 849, 851, 58 ALR 1374)]; 
Mancini v. Scovill Mfg. Co., 98 Conn. 
Exel hile A Tle IIE 


{a] It “is wrong or improper con- 
duct of a grave and aggravated char- 
acter, and this is to be determined 
from its nature, and not from its con- 
sequences.’ Mancini v. Scovill Mfg. 
Co. 98 Connie 592,219 A. 8975 S99. 


{[b] “fo constitute ‘serious mis- 
conduct’ [of an employee] - the 
legislature intended to signify con- 
duct that an average workman in be- 
ing guilty of either would know, or 
ought to know, if he turned his mind 
to consider the matter, to be conduct 


likely to jeopardize his own and his 


fellow workman’s safety.” Beven 
Workmen’s Comp. 401 [quot E. Clem- 
ens Horst Co. v. Industrial Acc. 
Commn,, 184 Cal. 180, 193 P 105, 108, 
16 ALR 611 (quot Gordon vy. Indus- 
trial Acc. Commn., 199 Cal. 420, 249 
P 849, 851, 58 ALR 1374)]. See also 
Workmen’s Compensation Acts § 78. 


[ce] “ ‘Serious misconduct’ of an 
employer within Workmen’s Compen- 
sation Act, § 6b, authorizing increased 
compensation, must therefore be tak- 
en to mean conduct which the em- 
ployer either knew or ought to have 


known . to be conduct likely to 
jeopardize the safety of his em- 
ployees.”’ Clemens Horst Co. v. 
Industrial Acc. Commn., 184 Cal. 180, 


193 P 105, 108, 16 ALR 611 [quot Gor- 
don v. Industrial Ace. Commn., 199 
Cal. 420, 249 P 849, 851, 58 ALR 1374]. 
See also Workmen’s Compensation 
Acts § 100. 


“Misconduct” 40 C. J. p 1220. 


62. Brown v. Metropolitan L. Ins. 
Co., 65 Mich. 306, 315, 32 NW 610, 8 
AmSR 894. 


“Wature” 45 C. J. p 396. 


63. See Workmen’s Compensation 
Acts § 78 text and note 92 


“Neglect” 45 C. J. p 604. 


64. Butler v. State, 143 Ga. 484, 
85 SE 340, 341; Buchanan v. State, 24 
Ga. 282, 284; Harris v. State, 2 Ga. A. 
487, 489, 58 ‘SE 680. 


{ings of the doctrine of anarchy. 


[a] Expression must mean: (1) 
“An injury greater than a provoca- 
tion by mere words, and less than a 
felony.” Butler v. State, 143 Ga. 484, 
85 SE 340, 341; Buchanan v. State, 
24 Ga. 282, 285; Harris vy. State, 2 
Ga. A. 487, 489, 58 SE 680. (2) “An 
injury lying between a provocation by 
mere words and an attempt to commit 
a felony.” Buchanan v. State, supra. 


Ne etn injury” see Injury §§ 18— 


65. Gaynor v. Jonas, 104 App. Div. 
35, 93 NYS 287, 288. See also Master 
and Servant § 88. 


“Sickness” [36 Cyc 436]. 


66. See Serious ante. 

67. Peo. v. Ferry, 84 Cal. 31, 35, 24 
187 BRK 

[a] In charging jury, ‘‘the word 


‘seriously’ [in the clause “unless you 
seriously believe’] . .. is at least 
of doubtful import... Take the 
word ‘seriously’ in any of the mean- 
ings attributed to it by lexicogra- 
phers, it leaves its signification in its 
connection here ambiguous and doubt- 
a ey Ve berry, Sf Calis is5s 


68. Peo. v. Ferry, 84 Cal. 31, 36, 24 
iPesse 


69. Peo. v. Ferry, supra [cit Im- 
Di D.; Stormonth D.; Webster 

70. Peo. v. Ferry, supra. 

71. Peo. v. Ferry, supra. 

72. Peo. v. Ferry, supra. 

73. Hillman v. Georgia R., etc., Co., 


an Ga. 814, 818, 56 SH 68, § AnnCas 


[a] Used in instruction.—‘“If, in 
the charge to the effect that a con- 
ductor would not be justified in ex- 
pelling from the train a passenger of 
known bad and turbulent character, 
‘so long as such person is not guilty 
of conduct seriously annoying or dan- 
gerous to other passengers,’ the word 
‘seriously’ is to be construed as quali- 
fying the words ‘annoying’ and ‘dan- 
gerous, the charge was clearly er- 
roneous. .. If the word is to be 
considered as qualifying the word 
‘annoying’ only, it is still of doubtful 
propriety.” Hillman v. Georgia R., 
ete., Co., 126 Ga. 814, 818, 56 SE 68, 
8 AnnCas 222. 


74. Peo. v. Most, V7 N.Y. 423, 4204 
60 NED 175; “58 LRA 509. 


[a] In a Penal Code the term has 
been construed to include the teach- 
See 
Peo. v. Most, 171 N.Y. 428) 430 064 
NE 175, 5 LRA 509 (Pen. Code § 675). 


[b] “Breach of the peace” distin- 
guished.—Peo. v. Most, 171 N. Y. 423, 
424, 60 NE 175, 58 LRA 509. 


“Breach of the peace” § 1. 


75. State v. Battle, 130 N. C. 655, 
657, 41 SE 66; State v. Earnest, 98 
N. C. 740, 741, 4 SE 495 


76. Chisholm vy. watiooe Dry 
Docks; aine., 10) War Ay 323 eat S 6345 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ously believe he is guilty.”77 


SERJEANTIA IDEM EST QUOD SERVITI- 


UM.7* ) 
SERMO INDEX ANIMI."® 


SERMONES SEMPER ACCIPIENDI SUNT 
SECUNDUM SUBJECTAM MATERIAM ET CON- 


DITIONEM PERSONARUM.*° 


SERMO RELATUS AD PERSONAM INTELLIGI 
DEBET DE CONDITIONE PERSONA.*' 


SERPENT-VENOM REACTION. A test for in- 
sanity by means of the breaking up of the red cor- 
puscles of the blood of the suspected person on the 
injection of the venom of cobras or other serpents.®? 


See also Workmen’s Compensation 
Acts § 59. 


[a] Held not ‘seriously per- 
manently disfigured.”—Chisholm  v. 
Jahneke Dry Doeks, Inc., 10 La. A. 
323, 121 S 684. 


WY.’ Peowve Perry, 84° Cal. 31; 35,:24 
ose 


[a] In charging jury in criminal 
trial, j‘the qualifying clause above 
cited sets forth to the jury a criterion 
too doubtful and uncertain for them 
to act on in passing on the liberty of 


a citizen.’’ Peo. v. Ferry, 84 Cal. 31, 
35, 36, 24 P 33. 
78. A maxim meaning ‘“‘Serjeantry 


is the same as service.’ Peloubet 
Leg. Max. [cit Coke Litt. 105b]. 


79. A maxim meaning “Speech is 
an index of the mind.’ Black L. D. 
{cit Edrich’s Case, 5 Coke 118a, 118b, 
77 Reprint 238 (where the maxim is 
given as “index animi sermo’’) }. 


[a] Another form of the maxim: 
“Index animi sermo”’ 31 C. J. p 476. 


80. A maxim meaning “Discourses 
are to be understood according to 
their subject, and the condition of the 
persons.” Peloubet Leg. Max. [cit 
Cromwell’s Case, 4 Coke 12b, 14a, 76 
Reprint 877 (where maxim ends with 
word ‘“‘materiam’’)]. 

[a] Other translations of the max- 
im.—(1) “Language is always to be 
understood according to its subject- 
matter and the condition of the per- 
sons.” Black L. D. (2) “Pleadings 
are to be construed by reference to 
the subject-matter of the cause and 
the condition of the parties making 
them.’’ Morgan Leg. Max. (substitut- 
ing “conditionum” for “conditionem” 
in the maxim). 


81. A maxim meaning “A speech 
relating to the person is to be under- 
stood as relating to his condition.” 
Morgan Leg. Max. [cit Birchley’s 
Case, 4 Coke 16a, 76 Reprint 894]. 


82. Black L. D. 


83. Black L. D. 
oi, J. p 473. 


[a] With reference to deeds “this 
was anciently the method of trim- 
ming the top or edge of a deed of 
indenture.” Black L. D. 


“Indenture” 31 C. J. p 473. 


84. A maxim meaning “The cus- 
tom of the place where the action is 
brought is to be observed.” Peloubet 
Leg. Max. [cit Decouche v. Savetier, 
8 Johns. Ch. (N. Y.) 190, 219, 8 AmD 
478]. 

[a] Applied in: Decouche v. Save- 
tier, a ohne Ch GNe oY) 905 219.8 
AmD 478. 

85. Feteahes 
In general see Apprentices 4 C. J. 

> ee Master and Servant 39 C. 

1. See also Domestic 19 C. J 

B87 text and notes 14-16. 


See also Indent 


g Sig 


SERIOUSLY--SERVE 
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SERRATED. Notched on the edge.** 


SERVANDA EST CONSUETUDO .LOCI UBI 


CAUSA AGITUR.** 


SERVANT.*® 


SERVE.*? 


to work for.®* 


Action of ejectment against see Hject- 
ment § 104. 

Bequest to see Wills [40 Cyc 1454]. 

Bribery of with intent to influence 
relation see Master and Servant § 
1625. 

Care required in selection of see Car- 
riers §§ 1308, 1309; Master and 
Servant § 1449. 

Corporation liable for torts commit- 
ted by see Corporations §§ 2829- 
2841. 

Defined see Master and Servant § l 
text and notes 7-138. 

Discharge of: 
eer see Master and Servant §§ 

78-94. 
Malicious procurement of see Mas- 
ter and Servant §§ 1613-1616. 
Wrongful see Master and Servant 
§§ 95-152. 
Distinguished from: 

Agent see Agency § 9. 

Apprentice see Apprentices § 2. 

Independent contractor see Inde- 
pendent 31 C. J. p 473 text and 
notes 18-37; Master and Servant 
§§ 1518-1527; Workmen’s Com- 
pensation Acts § 42. 


Embezzlement by see Embezzlement 
§§ 24-29. 

Injury by see Master and Servant §§ 
1446-1603. 

Injury to see Master and Servant §§ 
381-1445, 1604, 1605. 


Interference with relation of see Mas- 
ter and Servant §§ 1606-1625. 


Notice to, as notice to corporation see 
Corporations § 2351 text and notes 
4, 5 

Of municipality: 

In general see Municipal Corpora- 
tions §§ 1613-1699. 

Distinguished from officer see Mu- 
nicipal Corporations §§ 973, 1613. 

Power of county board to employ see 
Counties § 238 

Wages or compensation of: 

In general see Master and Servant 
§§ 192-347 

Action for see Master and Servant 
§§ 263-297. 

Assignment of see Assignments §§ 
37-40. 

Entitled to priority see Assignment 
for Benefit of Creditors § 221; 
Bankruptcy § 552. 

Lien for see Master and Servant §§ 
299-3 

Statutory regulation of see Master 
and Servant §§ 324-347. 

Within: 

Statute making stockholders liable 
for debts see Corporations §§ 
1607-1609. 


SERVATE TERMINOS QUOS PATRES VES- 
TRI POSUERE.*° 


[§ 1] A. Ordinary Sense. 
ordinary meaning of the word®® is to act as;°® to 
exert oneself continuously or steadily for;9° to la- 
bor in behalf of ;°! to perform,°? or render service;?? 
In some connections “to serve” has 
been held not to require actual rendition of serv- 
ices,®® but readiness to act may be sufficient.?® 


The plain 


Within:—Continued 
Workmen’s compensation law see 
Workmen’s Compensation Acts § 
38. 


Wrongful act of see Case, Action on 
§ 23; Master and Servant § 1446 
et seq. 


“Domestic servant” 19 C. J. p 389 
text and notes 51-56. 


“Employee” 20 C. J. p 1241. 

an pores or Labourer” 35 C. J. p 
“Public servant” see Public § 76. 
Servant as synonym of: 

“Employee” 20 C. J. p 1241 note 74 


[a]; Master and Servant § 1 text 
and note 10. 


“Laborer” 35 C, J. p 926 text and 
note 27 
86. A maxim meaning ‘Preserve 


the landmarks which your fathers 
have set up.” Morgan Leg, Max. [cit 
Trayner Max. 559). 


87. See also Service post and cross 
references thereunder. 


88. Halsey v. San Francisco Super. 
Ct Lb 2° Cali Sse Os ES 


89. See Waite v. Peo., 83 Colo, 162, 
262 P 1009, 1010. 


90. See Dew v. Davis, 115 Kan, 219, 
220, 222 P 750 (given as definition for 
“service’’). 


91. See Dew v. Davis, supra (giv- 
en as definition for ‘‘service’’). 


“Labor” 35 C. J. p 926. 


92. Halsey v. San Francisco Su- 
perrCtiss Loz Cal ei Ss on so Sae 
{a] In a statute (Code Civ. Proc. 


§ 210) declaring that the persons 
whose names are returned as providea 
in the preceding seetion for selecting 
jurors shall be regular jurors and 
shall serve for one year, the word 
was held to refer to the time during 
which they may be drawn for actual 
jury service, and to have no refer- 
ence to the life of the grand jury 
drawn from their number. Halsey v. 
San Francisco Super. Ct., 152 Cal. 71, 
ilo iE 122 ES 


‘Perform 7548 Cuda p slike 

93. Halsey v. Son Francisco Super, 
CH L52" Cali S45'9h Posie 

“Render” 54 C. J. p 378. 

“Service” post 

94, os Dew v. Davis, 115 Kan. 219, 


220, Cae 750 (as definition of “Sery— 
ice” 


95. Halsey v. San Francisco Su- 
per. Ct., 152 Cal. 71, 83, 91 P 987 (with 
reference toa grand juror); Waite v. 
Peo., 83 Colo. 162, 262 P 1009, 1011; 
Peterson v. Butte, 44 Mont. 401, 409, 
120 P 483, AnnCas1913B 538. 


96. Waite v. Peo., 83 Colo. 162, 262 
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Phrases: “Serve 


jury,”? “serving with the armies 


“serving with the armies of the United States,’° and 
“serving with troops operating against an enemy. 


. Technical Sense—1. In General. 
word has a distinet and well understood meaning in 
and applied to a notice,* or a writ,® 
it means to deliver;!° to deliver it in such manner 


[§ 2] B 


legal practice ;* 


. . - until other persons are 
selected;”®" ,also “served as a juror, 98 “Served dur- 
ing the ‘civil war,”®® “served in the World War;”? 
and also “serving as patrolmen,”* “serving on the 


SERVE 


give.+4 


in fhe field,”* 
996 


The 


as to charge the person with the receipt Of Its tO 


P 1009, 1011. See Halsey v. San Fran- 
cisconmuper, Ct:, 152: Cal. 71,84, 91 
P 987; Dew v. Davis, 115 Kan, 219, 
gai, 222 P 750; Peterson v. Butte, 
44 Mont. 401, 409, 120 P 483, AnnCas 
1913B 538. 


[a] “Of jurors who .. . attend 
court from day to day waiting to be 
ealled into the jury box, it may be 
said that ‘They also serve who 
only stand and wait.’”” Waite v. Peo., 
SomeOOLOnmO2.. coc s 1009) cot Ota aio, 
same effect Halsey v. San Francisco 


Super Ct 252) Cala711,). 83,191 (P1987 
(regarding grand jurors). 
[b] One who “enlisted and was 


sworn into the naval service, 
although he was thereafter ordered 
to return to his home to await fur- 
ther orders,” heid to have “served” 
from the time he enlisted and was 
sworn so as to entitle him to compen- 
sation under Soldiers’ Adjusted Com- 
pensation Act. Dew v. Davis, 115 
Kan, 219, 221,222 PB 750: 


‘97. Halsey v. San Francisco Su- 
DersCtaio2 Cale Tati, 91, E987. 


98. Waite v. Peo., 83 Colo. 162, 262 
P1009, 1010. 


[a] “Summoned . . . to serve 
as a juror” distinguished.—Waite v. 
Peo., 83 Colo. 162, 262 P 1009, 1010. 


2:99..) Jasper -v. U. S., 40 Ct. Cl. 76 


{a] Midshipmen at Naval Academy 
were liable to be called into service 
during the Civil War and were actu- 
aliy called into service; hence they 
have been held officers of the navy 
who’ served during: the Civil War” 
within the intent of Navy Personnel 
Act March 38, 1899, ¢ 413 § 11, (30 Stat. 
1007) oasper Vv. U. -S.,°40 Ce Cl. 76; 
TMOlirev woot Cl, 202 ]). 


1. Dew v. Davis, 115 Kan. 219, 220, 
222 P 750. 


2. Peterson v. Butte, 44 Mont. 401, 
409, 120 P 483, AnnCas19138B 538. 


[a] Police officer wrongfully oust- 
ed.—(1) Held to be “serving” so as 
to entitle him to compensation. Pe- 
terson v. Butte, 44 Mont. 401, 409, 120 
P 483, AnnCas1913B 538. (2) “We 
do not think the word ‘serving,’ . 
imposes any restriction upon the of- 
ficer to claim, or upon the municipali- 
ty to pay, compensation during the 
continuance of the term.’’ Peterson 
v. Butte, supra. 


[b] “Por services as patrolmen” 
equivalent.—Peterson v. Butte, | 44 
Mont. 401, 409, 120 P 488, AnnCas 
1913B 538. 


3. Waite v. Peo., 83 Colo. 162, 262 
P 1009, 1011. 


4 Ex p. Weitz, 256 Fed. 58, 59; 
Ex p. Gerlach, 247 Fed. 616, 617. 


fa] Persons answering this de- 
scription.—(1) “Are those who, 
though not enlisted, do work required 
in maintenance, supply, or transpor- 
tation of an army.” Ex p. Weitz, 256 


Fed. 58, 59. (2) “Civilians employed 
by the United States or serving in a 
quasi military capacity in connection 
with troops in time of war and on 
its theater.” Davis Military L. p 478 
[quot Ex p. Weitz, supra]. 


5. Ex p. Gerlach, 247 Fed. 616, 617. 


6: Ur Sy ve Merrisa 2650 Us" omeloo; 
166, 44 SCt 487, 68 L. ed. 961. 


[a] Held not so serving.—An offi- 
cer, serving during war with Ger- 
many under an assignment to a com- 
mand with troops in an instruction 
camp in Virginia, held not “serving 
with troops operating against the en- 
emy,” within Act April 26, 1898, § 
7 \€10. USCA '§ 694). 24. S. vit Merris, 
265 U. S. 165, 166, 48 SCt 487, 68 L. 
ed. 961. 


7. Walker v. State, 
a1O}3/3 


8. Foreman y. Hilcon Co., 280 Fed. 
608, 611; Delgado v. Hutchison, 20 
Porto Rico 452, 456. 


9. Philadelphia v. Cathcart, 10 
Phila, ery 103. See also Process 50 
Cyd Datos 

10. Delgado v. Hutchison, 20 Por- 


to Rico 452, 456. But see Foreman v. 
Hilton Co., 280 Fed. 608, 611. 


[a] “Requirement that the lessor 
‘serve a notice’ on the tenant is quite 
different from that of delivering. it 
to him.” Foreman v. Hilton Co., 280 
Fed. 608, 611. 


“Deliver” 18 C. J. p 476. 


11. Philadelphia v. Cathcart, 
Phila. (Pa.) 103. 


52 Ala, 192, 


10 


12. Philadelphia v. Cathcart, su- 
pra. 
13. Delgado v. Hutchison, 20 Porto 


Rico 452, 456. See Zahorka v. Geith, 
129 Wis. 498, 508, 109 NW 552. But 
see Albany Builders’ Supply Co. v. 
Eastern Bridge, ete., Co., 2835 N. Y. 
432, 487, 1389 NE 565. 


[a] “File” not synonymous.—“ ‘To 
file’ is not to be construed as synony- 
mous with ‘to serve.’ One does not 
file a paper by handing it to another 


who is walking on the street.” Al- 
bany Builders’ Supply Co. v. East- 
ern) Bridge, “etes (Cos, 2souN. wy. Gon, 
436, 139 NE 565. 

“Pile” 25 C. J. p 1123. 

14. Foreman vy. Hilton Co., 280 
Fed. 608, 611. 

[a] ‘Serving’ notice is not dif- 
ferent from giving it and un- 


der statutes or provisions for ‘giving’ 
notice to the tenant, the- notice is 
considered given if, in his absence, 
it is left on demised premises.” Fore- 
man v. Hilton Co., 280 Fed. 608, 611. 
See also Landlord and Tenant gs 315- 
323, 361-868, 378. 


“Give e28KC@. J DOS ee 


15. Continental Ins. Co. v. Milli- 
ken, 64 Tex. 46, 47, 


[§ 3] 2. In Past Tense. 
citation,’® notiee,® or process,1? “served” is a tech- 
nical term and must be taken in its restricted and 
not its popular sense.** 
mean delivered,?® executed,?° or filed,?+ and it has 
been said that it evidently means that the act re- 
quired by law to acquire jurisdiction over the per- 
son of a party to a suit has been accomplished,?? 
although the contrary view also has been taken.”* 


| Hwin, 7 Ont. Pr. 331, 333. 


See cases infralL. 11; 


-.” "3, as" 
Res 
ee ag | 


deliver it with judicial effect;12 to file;+* and to 


In connection with a 


“Served” in this sense may 


this section. 


16. Casey v. Hogue, 204 Iowa 3, 
214 NW 729, 731; Boston Morris 
Plan Co. v. Barrett, (Mass.) 172 NE 
603, 604; State v. Rose, 296 Mo. 156, 
166, 246 SW 196; CKnton v. Elder, 
40 Wyo. 350, 277 P 968, 971, 280 P 
889. See cases infra this section. 


17. Kennedy v. Baker, 159 Pa. 146, 
152, 28 A 252; Philadelphia v. Cath- 
cart, 10 Phila. (Pa.) 103; Nicol v. 
See cases 
infra this section. 


18. Philadelphia v. 
Phila. (Pa.) 103. 


19. Birkman y. Fahrenthold, 
Tex. Civ. A. 335, 341, 114 SW 428. 


[a] Allegation in statutory action 
that M, a constable, served the notice 
on defendant held sufficient, though 
it did not state that he delivered it 
to him; it being in the language of 
the statute, and service by delivery 
being what was meant by the word 
“served.” Birkman v. Fahrenthold, 
52 Tex. Civ. A. 335, 341, 114 SW 428. 


20. Smith v. Bradley,.14 Miss. 485, 
492 [quot Kennedy v. Baker, 159 Pa. 
146, 152, 28 A peg Nicol v. Ewin, 
7 Ont. Pr. 331, 333 


“Executed” see Re seution 2s, (Cs r 
p 278. 

21. Zahorka v. Geith, 129 Wis. 498, 
503, 109 NW 552. 


[a] “The notice . . . was duly 
filed with the clerk, and must. there- 
fore be deemed to have been served 
upon him.’ Zahorka uv. oe 129 
Wis. 498, 508, 109 NW 55 


“Filed” see File § 4. 


22. Continental Ins. Co. vy. Milli- 
ken, 64 Tex. 46, 47. See State v. Rose, 
296 Mo. 156, 166, 246 SW 196; Ken- 
RES Baker, 159 Pa, 146, 152, 28 


[a] “If a sheriff makes his return 
general, ‘executed’ or ‘served,’ a legal 
service is understood; that is that 
it has been. served according to law.” 
Smith v. Bradley, 14 Miss.- 485, 492 
[quot Kennedy v. Baker, 159 Pa. 146, 
152, 28 'A 262). 


{b] In construing statute, [Rev. 
St org) § Ss 02 a requiring plaintifé 
in error to cause notice of the writ 
to be served upon the adverse party 
or his attorney, within the time spec- 
ified, the supreme court said: ‘The 
word ‘served’ includes the doing of 
an act which may, in form and sub- 
stance, be made a record of this court 
by which it may ascertain its own 
jurisdiction for purposes of the mo- 
tion to dismiss, authorized in the last 
clause of the section.” State v. Rose, 
296 Mo. 156, 166, 246 SW 196. 


[e] “Means a ‘service in modo et 
forma.’ ’—Chapman vy. Cumming, 17 
IN iy elena 


23. 


Cathcart, 10 
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Chapman vy. Cumming, 17 N, J. 
Philadelphia vy. Cathcart, 10 
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SERVE—SERVICE 


In some instances, especially in construing particu-— 


lar statutes,?* the word has been held to contem- 
plate?> or imply?® personal service, and not service 
by leaving a copy at the residence of the defend- 
ant;*7 and also to imply that the notice shall be 
in writing.2® The word has been distinguished from 
“oiven, 20 “Gssued,”’®° and “sent.’31 


[§ 4] 3. In Phrases. In its technical sense, the 
word occurs in various phrases, such as:°? “Serve 
a notice”’;°* also “actually served with notice,”?# 
“after notice F shall be served,”*® “returned by 
the sheriff ‘served,’ ’’%° “served at his place of resi- 
dence,”®? “served by copy,’’®® “served by delivery 
of the original or a true copy,’*® “served by regis- 
tered mail,”*° “served by the sheriff,”’*! “served like 
the original notice,”’*? “served ‘on the adverse party 
and on the elerk,’”4? “served on the defendant,’’*4 
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“served upon the clerk,’’*® 
0. Ht 


“served personally,’’45 
“served with a copy,”*? and “served with process 
and also “executed by serving copy,’*® “serving 
copy . . . on the defendant,”®° “serving notice,?°# 
“serving notice thereof,’°? “serving notice . . . up- 
on the secretary,”®* and “serving on the secretary.”’°* 


SERVI. A word used by the Romans to signify 
those persons employed in husbandry and manu- 
factures.°*> In old English law the term was used 
to designate slaves.°® 


Servi redemptione. Criminal slaves in the time of 


Henry 1[.57 

SERVICE or SERVICES.°® [§ 1] A. In Gener- 
al. A word of different meanings,°® according to 
the sense in which it is used;®° and the sense in 
which it is used must be determined from the con- 


Phila. (Pa.) 103. 


fa] Return “served” inconclusive. 
—(1) A sheriff’s return of a writ 
“served” held not to mean necessarily 
a legal service, and not conclusive as 
to time and place of service, which 
may by affidavit be shown to be il- 
legal. Chapman v. Cumming, 17 N. J. 
L. 11 (where service was made by 
deputy sheriff outside of his county). 
(2) “A return of ‘served’ to a writ of 
summons amounts to nothing. It is 
a mere conclusion of law. The re- 
turn must disclose the facts upon 
which such conclusion is’ based.” 
Philadelphia v. Cathcart, 10 Phila. 
(Pa.) 108. 


24. Atwood v. Hirsch, 123 Ga. 734, 
735, 51 SE 742; Hobby v. Bunch, 83 
Gasol, t2.- 10 SE 113, 20 AmSR 301 
sooth’ cases construing Civ. Code § 


25. Atwood v. Hirsch,-123 Ga. 734, 
735, 51 SH 742 [cit Hobby v. Bunch, 
83 Ga. 1, 12, 10 SE 113, 20 AmSR 301]. 
See Baldwin v. Baldwin, 116 Ga. 471, 
472, 42 SE 727. 


26. Casey v. Hogue, 204 Iowa 3, 214 
NW 729, 731; Clinton v. Elder, 40 
Wyo: 350, 277 P 968, 971, 280 P 889. 


[a] “When the statutory require- 
ment is that a notice shall be ‘served’ 
and there is no further specific direc- 
TOTS, }.*: [it is] clearly implied 

, that it shall be served per- 
sonally upon the party upon wom 
service is to be made.” Casey 
Hogue, 204 Iowa 3, 214 NW 729, 731. 


[b] “Where notice is required to 
be served, it means personal service, 
unless, otherwise provided by stat- 
ute.” Clinton v. Elder, 40 Wyo. 350, 
OEE 988s) Oly 280" P 389. 


27. Atwood v. Hirsch, 123 Ga. 734, 
735, 51 SE 742; Baldwin v. Baldwin, 
116 Ga. 471, 472, 42 SE 727; Hobby 
v. Bunch, 83 Ga. 7 [i EP 1D) SE 113, 20 
AmSR 301. 


[a] Held insufficient.—(1) ‘Serv- 
ice by leaving a copy at the most no- 
torious place of abode of the defend- 
ant is not sufficient.” Baldwin v. 
Baldwin, 116 Ga. 471, 472, 42 SE 727 
[quot Atwood v. Hirsch, 123 Ga. 7134, 
735, 51 SE 742]. (2) “Service by leav- 
ing a. copy at the defendant’s resi- 
dence is unauthorized and_ insuffi- 
cient.” Hobby v. Bunch, 83 Ga. 1, 12, 
10 SE 113, 20 AmSR 301 [quot TINGE 
wood v. Hirsch, supra]. 


28. Casey v. Hogue, 204 Iowa 3, 214 
NW 729, 731. But see Lang v. ‘Lux 
Mfg. Co., 153 NYS 292, 293. 


[a] In absence of specific direction 
_statutory requirement that notice be 
“served,” ‘‘clearly implied that the 
notice shall be in writing.” Casey v. 


Hogue, 204 Iowa 8, 214 NW 729, 731. 


[b] Does not necessarily imply 
writing.—‘“It is no strain or perver- 
sion of language to speak of serving 
an oral, as well as a written notice.” 
pane v. Lux Mfg. Co., 153 NYS 292, 

3. ‘ 


29. Boston Morris Plan Co. 
rett, (Mass.) 172 NE 608, 604. 


“Given” 28 C. J. p 708 text and 
notes 71-78. 


30. Oskaloosa Cigar Co. v. Iowa 
Cent. R. Co., (Iowa) 89 NW 1065. 


[a] “Issued” not equivalent.—(1) 
“To say that a notice was 
is not equivalent to a statement that 
it was served.” Oskaloosa Cigar Ce. 
v. Iowa Cent. R. Co., (lowa) 89 NW 
1065. (2) “A writ or notice is ‘is- 
sued’ when it is put in proper form 


v. Bar- 


i}and placed in an officer’s hands for 


service, but it is not ‘served’ until 
the officer has performed the acts 
which constitute service, or the party 
to whom it is directed has waived 
the form and accepted service.” Os- 
kaloosa Cigar Co. v. lowa Cent. R. Co., 
supra. 


“Issued” see Issue § 24. 


81. Boston Morris Plan Co. v. Bar- 
rett, (Mass.) 172 NE 6038, 604. 


“Sent” see Send § 3 ante. 


32. See cases infra this section. 
33. Foreman v. Hilton Co,, 280 Fed. 
608, 611. 


34. Neff v. Indianapolis, (Ind. A.) 
176 NE 232. 


35. Lang v. Lux Mfg. Co., 153 NYS 
292, 293. 


36. Smith v. Bradley, 14 Miss. 485, 
491. 


37. Carter v. Applegarth, 102 Md. 


336, 341, 62 A 710, 712 


[a] Statutory requirement that 
summons shall be thus served “clear- 
ly means it ‘shall be left at his place 
of residence.’’’ Carter v. Applegarth, 
102 Md. 336, 341, 62 A 710, 712 


38. La France Industries v. Bos- 
ton, (Mass.) 176 NI 655; Boston Mor- 
ris Plan Co. v. Barrett, (Mass.) 172 
NE 603, 604. 


39. Casey v. Hogue, 204 Iowa 3, 214 
NW 729, 732 [quot Cyc]. 

40. Boston Morris Plan Co. v. Bar- 
rett, (Mass.) 172 NE 603, 604. 


41. Atwood v. Hirsch, 123 Ga. 734, 
51 SE 742. 

42. Casey v. Hogue, 204 Iowa 8, 214 
NW 729, 731. 


43. Zahorka v. Geith, 129 Wis. 498, 
502, 109 NW 552. 


‘issued’: G3 ty 


[a] Statutory requirement, under 
Rev. St. (1898) § 3049, that notice of 
appeal be “‘served on the adverse par- 
ty and on the clerk of the court in 
which the judgment or order appealed 
from is entered” held not to require 
that the notice be directed to such 
clerk. Zahorka v. Geith, 129 Wis. 498, 
502, 109 NW 552. 


44. Philadelphia v. Cathcart, 10 
Phila. (Pa.) 103, 104. we 


45. Baldwin v. Baldwin, 116 Ga. 
471, 472, 42 SE 727 [quot Atwood v. 
Hirsch, 123 Ga. 734, 51 SE 742]; Cas- 
ey v. Hogue, 204 Iowa 3,.214 NW 729, 

Philadelphia  v. "Cathcart, 16 
Phila, GPa.)- 103,104: - 


46. Casey v. Bare Mret 
214 NW 729, 732 


eek Walker v. State, 52 Ala: 192, 


48. Storms v. Storms, 71 N. J. Eq. 
549, 555, 64 A 700. 


[a] “Must be held to include an 
appearance by solicitor, provided by 
the Chancery Act.” Storms v. Storms, 
71 N. J. Eq. 549, 555, 64 A 700 (under 
Rev. Divorce Act 1902 LPS SE GLoOm) 
p 503 §§ 6, 7] and Rev. Chancery Act 
1902 [P. L (1902) p 511 § 6]). 


204 Iowa 3, 


tone Walker v. State, 52 Ala. 192, 
50. Philadelphia v. Cathcart, 10 
Phila. (Pa.) 103, 104. 
51. Foreman v. Hilton Co., 280 Fed. 
608, air. 


52. Casey v. Hogue, 204 lowa 3, 214 
NW 729, 731. 


53. Casey v. Hogue, 204 Iowa 3, 214 
NW 7295732. 


54 Delgado v.-Hutchinson, 20 Por- 
to Rico 452, 456. 


[a] “Serving on the secretary is 
filing with the secretary.” Delgado 
v. Hutchison, 20 Porto Rico 452, 456. 


55. Ex p. Meason, 5 Binn. (Pa.) 
167, 179. 


“Husbandry” 31 C. J. p 232. 
Manufactures 38 C. J. p 963. 


56. Black L. D. See also Servus 
post. 


Slaves [36 Cyc 466]. 
57. Black L. D. [cit 1 Kemble. Sax. 


197,, (1849) ]. 
58. See also Sarre ante. 
59. State v. Kansas City Firemen’s 


Pension Fund, 192 Mo. A. 583, 588, 
184 SW: 929; Pee Vv. Ewart, 28 
Mont. 153, 156, 72 P 420, 9 AmSR 549, 


60. State v. Kansas City Firemen’s 
Pension Fund, 192 Mo. A. 583, 588, 184 
SW 929. See also passim ss) 2-12, 
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text.®1 


[§ 2] B. Common or Ordinary Sense—1. As Sin- 
gular Noun. As lexically defined,®*? “service” means 
aid rendered;** an act of helping another,®* or of 
serving ;®> an advantage or benefit®® conferred; any 
work done for the benefit of another ;°" assistance®® 
benefit or good performed, done, or 
caused;’® employment’! in the interest of a per- 
son,7? or of a cause;*® labor’* performed*® for an- 


rendered ;°° 


SERVICE 


of others;7® obligation conferred;7® that which pro- 


other,’® or in the interest,*” and under the direction 


61. State v. Kansas City Firemen’s 
Pension Fund, 192 Mo. A. 583, 588, 
184 SW 929. 

62. A. Kron Livery, ete., Co. v. 


Weaver, (Mo. A.) 280 SW 54, 55. 


63. Gainesville, etc., R. Co. v. Lacy, 
86 Tex. 244, 248, 24 SW 269 [quot 
Chicago, etc., R. Co. v. Groner, 43 Tex. 
Civ. A. 264, 267, 95 SW 1118; San An- 
tonio, ete., R. Co. v. Jackson, 38 Tex. 
Civ. A. 201, 85 SW 445, 446 (all three 
cases defining the term in actions for 
loss of wife’s services)]. See also 
Husband and Wife § 687. 


[a] In connection with wife’s 
services.—‘The word ‘service’ has 
come to us in this connection from the 
times in which the action originated, 
and it implies whatever aid, assist- 
ance, comfort, and society the wife 
would be expected to render to or be- 
stow upon her husband, under the cir- 
cumstances and in the condition in 
which they may be placed, whatever 
those may be.” 1 Cooley Torts (3d 
ed) p 470 Equot Womach vy. St. Jos- 
eph, 201 Mo. 467, 486, 100 SW 443, 10 
LRANS 140; Gainesville, ete. R. 
Co. v. Lacy, 86 Tex. 244, 248, 24 SW 
269]. See also Domestic 19 C. J. p 
38% (Service). 


64. New Standard D. [quot State v. 
Kansas City Firemen’s Pension Fund, 
192 Mo. A. 583, 587, 184 SW 929]. 


65. New Standard D. [quot State 
v. Kansas City Firemen’s Pension 
Fund, supra]; Webster New Int. D. 
[quot Hopper v. Brodie, 134 Md. 290, 
302, 106 A 700]; A. Kron Livery, etc., 
Co. v. Weaver, (Mo. A.) 280 SW 54, 
55. See State v. Andrews, 191 N. C. 
545, 547, 1382 SE 568. ° 


[a] In statute governing benefits 
to firemen.—‘‘The word ‘service’ as 
here used means the act of serving, 
the labor performed or the duties re- 
quired of a fireman, and is not used 
to refer to or designate a department 
of the city’s activities.” State v. 
Kansas City Firemen’s Pension Fund, 
192 Mo. A. 583, 589, 184 SW 929. 


{b] As more than act of serving. 
—“The word ‘service’ as used in the 
statute signifies more than the mere 
act of serving, for the idea of infre- 
quent or occasional service rendered 
upon special request seems to be ex- 
cluded.” State v. Andrews, 191 N. 
C. 545, 547, 132 SE 568 (construing 
statute regulating motor vehicles in 
public service). 


66. New Standard D. [quot State 
v. Kansas City Firemen’s Pension 
Fund, 192 Mo. A. 583, 587, 184 SW 
929]; Standard D.; Webster D. [both 
quot Dayton v. Ewart, 28 Mont. 153, 
156, 72 P 420, 98 AmSR 549]; Hopper 
v. Brodie, 134 Md. 290, 302, 106 A 700 
(“any benefit is a service’); A. Kron 
Livery, etc., Co, v. Weaver, (Mo, A.) 
280 SW 54, 55. 


[a] Similar definition—‘An ad- 
vantage conferred or brought about.” 
A. Kron Livery, etc., Co. v. Weaver, 
(Mo. A.) 280 SW 54, 55. 


“Advantage” 2 C. J. p 34, 


“Benefit” 7 C. J. p 1135. 


67. New Standard D. [quot State 
v. Kansas City Firemen’s Pension 
Wea, 192 Mo. A. 583, 587, 184 SW 
929]. 

68. Womach vy. St. Joseph, 201 Mo. 
467, 485, 100 SW 4438, 10 LRANS 140. 


[a] “Assistance such as a servant 
might . . . render.’—Womach v. 
St. Joseph, 201 Mo. 467, 485, 100 SW 
443, 10 LRANS 140. 


“Assistance” 5 C. J. p 1314. 


69. A. Kron Livery, ete. Co. v. 
Weaver, (Mo. A.) 280 SW 54, 55. 


70. A. ron, Livery, ¢te:,;, Co. v. 
Weaver, supra. 


71. Ledvinka v. Home Ins. Co., 139 
Md. 434, 487, 115 A 596, 19 ALR 167; 
A. Kron Livery, etc., Co. v. Weaver, 
(Mo. A.) 280 SW 54, 55. 


[a] Wnder Workmen’s Compensa- 
ticn Act.—‘“Service . . . as used 
in the statute, [G. L. ec 152 § 1 cl 4] 
is confined to the relation of master 
and servant under a contract of em- 
ployment.’ Cameron v. State Thea- 
es Co., 256 Mass. 466, 467, 152 NE 
880. 


Agency 2 C. J. p 404. 
“Employment” 20 C. J. p 1245, 


72. New Standard D. [quot State 
v. Kansas City Firemen’s Pension 
Fund, 192 Mo. A. 583, 587, 184 SW 
929]. See Hopper v. Brodie, 134 Md. 
290, 302, 106 A 700. 


[a] “In one sense anything which 
promotes the interest of another, and 
any benefit is a service.’ Hopper v. 
Brodie, 134 Md. 290, 302, 106 A 700. 


73. New Standard D. [quot State 
v. Kansas City Firemen’s Pension 
pune; 192 Mo. A. 5838, 587, 184 SW 
929]. 


74. Womach v. St. Joseph, 201 Mo. 
467, 485. 100 SW 4438. 10 LRANS 140. 
See U. S. v. Holy Trinity Church, 36 
Fed. 3038, 305. : 


[a] ‘Saabor . .».. 
ant might perform.”,—Womach v. St. 
Joseph, 201 Mo. 467, 485, 100 SW 443, 
10 LRANS 140. 


“Labor” 35 C. J. p 922. 


75., As "Kronevuivery, pete: CO. ve 
Weaver, (Mo. A.) 280 SW _ 54, 55; 
Gainesville, ete., R. Co. v. Lacy, 86 


Tex, 244, 248, 24 SW 269 [quot Chi- 
cago, etc., R. Co. v. Groner, 43 Tex. 
Civ. A. 264, 267, 95 SW 1118; San 
Antonio, etc., R. Co. v. Jackson, 38 
Tex, Civ. A. 201, 85 SW 445, 446 (all 
three cases defining the term in ac- 
tions for loss of wife’s services) ], 
See also Husband and Wife § 687. 


76. A. Kron Livery, etc., Co. v. 
Weaver, (Mo. A.) 280 SW 54, 55. ° 


77. New Standard D. [quot State 
v. Kansas City Firemen’s Pension 
eee 192 Mo. A. 583, 587, 184 SW 


78. New Standard D. [quot State 


such as a Sserv- |. 


motes interest or happiness;*° the deed of one who 
serves;*! the performance of labor for the. benefit 
of another,®? or at another’s command;** the thing 
or work being performed for the employer;®* the 
work of a slave, hired man, or employee;*° also 
avail;8* duty done or required;*7 the official duty 
or work required of one;*® hence, also, any system 
or organization instituted for the accomplishment of 


v. Kansas City Firemen’s Pension 
Fund, supra]. See Cameron v. State 
Theatre Co., 256 Mass, 466, 467, 152 
NE 880. 


_{a] Direction and control essen- 
tial.—“‘One is in the service of an- 
other when he is so occupied that 


during the continuance of the rela- 
tion he is bound to submit his will to 
the direction and control of that other 
in the prosecution of the occupation.” 
Cameron v. State Theatre Co., 256 
Mass, 466, 467, 152 NE 880. 


79. A. Kron’ livery; ete, Co. 
Weaver, (Mo. A.) 280 SW 54, 55. 


“Obligation” 46 C. J. p 846. 


80. Standard D.; Webster D. [both 
quot Dayton v. Ewart, 28 Mont. 153, 
156, 72 P 420, 98 AmSR 549]; A. Kron 
Livery, etc., Co. v. Weaver, (Mo. A.) 
280 SW 54, 55. 


Ve 


SIA. cron) Livery, ete. Conc. 
Weaver, (Mo. A.) 280 SW 54, 55. 
82. Webster New Int. D. [quot 


Hopper v. Brodie, 134 Md. 290, 302, 
106 A 700]. 


83. Webster New Int. 
Hopper v. Brodie, supra]. 


84. Gulf, ete., R. Co. v. Warner, 89 
Tex. 475, 478, 35 SW 364 [quot Meyer 
v. San Pedro, etc., R. Co., 36 Utah 
307, 326, 104 P 736, 21 AnnCas 1229]. 


{a]_ In construing Fellow Servant 
Act (L. [1893] p 120), § 2 the court 
said: “The distinctive characteristics 
prescribed by the statute .. . are: 
First. They must be ‘engaged in the 
common service.’ As here used, ‘serv- 
ice’ means the thing or work being 
performed for the employer at the 
time of the accident, and out of which 
it grew.” Gulf, ete., R. Co. v. War- 
ner, 89 Tex. 475, 478, 35 SW 364 [quot 
Meyer v. San Pedro, etc., R. Co., 36 
Utah 307, 326, 104 P 736, 21 AnnCas 
1229 (construing Utah statute bor- 
rowed from Texas statute supra) ]. 


“Thing” [38 Cyc 284]. 
“Work” [40 Cyc 2802]. 


85. New Standard D. [quot State v. 
Kansas City Firemen’s Pension Fund, 
192 Mo. A. 5838, 587, 184 SW 929]. 


Apprentices 4 C. J. p 1412. 
Master and Servant 39 C. J. p 1. 


D. [quot 


86. A. Kron Livery, etc., Co. w 
Weaver, (Mo. A.) 280 SW 54, 55. 
87. A. Kron Livery, etce., Co. v. 


Weaver, supra. 


“Duty as service’ see 19 C, J. p 
841 note 71 [a]. 


“Duty” 19 C. J. p 841, 


88. New Standard D. [quot State 
v. Kansas City Firemen’s Pension 
pe 192 Mo. A. 583, 587, 184 SW 


Grand Juries §§ 22, 80-87, 
Judges §§ 33-52. 

Juries §§ 194, 315. 

Officers §§ 97-109. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


such duty;8® the position of a servant;®° the state 
things required for use;°? 
The word implies action, 
whether physical or mental,®® and compensation ;°°® 
it is generally associated with the idea of selection 
and it is distinguished from 


of being a servant; 
use;°° useful office.®* 


and compensation ;°* 
“bonus.”°8 
Phrases: 


Keyl Service, = 


89. New Standard D. [quot State 
v. Kansas City Firemen’s Pension 


Fund, 192 Mo. A. 583, 587, 184 SW 
929]. 
90. New Standard D. [quot State v. 


Kansas City Firemen’s Pension Fund, 
supra]. 


Master and Servant §§ 153-347. 


91. New Standard D. [quot State v. 
Kansas City Firemen’s Pension Fund, 
192 Mo. A, 5838, 587, 184 SW 929]. 


Master and Servant § 1 et seq. 


92° A, Kron Livery, ete: (Cos ‘y. 
Weaver, (Mo. A.) 280 SW 54, 55. 
Ss, A. Kron’ iverys. ete.,. Co. vy. 


Weaver, supra. 


Service of breeding animal see An- 
imals §§ 127-137. 


“Use” [39 Cyc 845]. 


94. <A. Kron Livery, etc., Co. v. 
Weaver, (Mo. A.) 280 SW 54, 55. 


eras a 46 C. J. p 909; Officers §§ 


95. Stetler v. McFarlane, 230 N. Y. 
400, 409, 130 NE 591. See Peo. v. 
Seat T6mCaile CAs SIs 1243.02 


[a] Mere passive receipt of letter 
or other document having relation to 
official business held not a _ service 
rendered by a supervisor which enti- 
tles him to per diem compensation for 
that day. ‘Stetler v. McFarlane, 230 
N. Y. 400, 409, 130 NE 591. 


{b] Construing penal statute, (Pen. 
Code § 317) relating to procuring of 
miscarriages, the court said: “The 
concluding part of the section A 
deals not with medicines, drugs, in- 
struments, etc., but with ‘services,’ 
that is, an agency which necessarily 
must be exercised upon the body of 
the woman by another namely, by the 
person offering his services.” Peo. v. 


McKean, 76 Cal. A. 114, 117, 243 P 
898. 
96. Wilkes v. Buffalo, ete., R, Co., 


Z16E Paso, Soo, 160) AUST. 
“Compensation” 12 C. J. p 229. 


97. Ledvinka v. Home Ins. Co., 139 
Md. 4384, 487, 115 A 596, 19 ALR 167. 


“Selection” ante. 


98. Hopper v. Brodie, 134 Md. 290, 
302, 106 A 700. 


[a] Corporate stock issued as bo- 
mus for a loan to the company by 
stockholders held not issued for sery- 
ices within Code Pub. Civ. L. art 23 
§ 35. Hopper v. Brodie, 134 Md. 290, 
302, 106 A 700 (contrasting definitions 
of the two words). 


“Bonus” Camp elon. 


99. Dew v. Davis, 115 Kan. 219, 
220, 222 P 750; Wilkes v. Buffalo, etc., 
R. Co., 216 Pa, 355, 358, 65 A 787. 


[a] Held not in actual ‘service’ 
of railroad at time of accident. 
Wilkes v. Buffalo, etc., R. Co., 216 Pa. 
355, 359, 65 A 787, 


1. Bankstown y. Fripp, 26 Austr, 


“Actual service,’®® “any work or serv- 
ice,”! “by reason of service in the department,’ 
common service,’”’* 
the service,”> “department or service, 


SERVICE 
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the common service,’ “for the service of the gov- 
ernment,”® “ereater fees for any service,”® “hours 
of service,”!® “in the assured’s service or employ- 
ment,”!! “in the fire service of the city,”1? “in the 
service of the ship,”’!* “labor or service,”!* “operat- 
ing a service,”!® “other service or facility, 


16 6b 


pub- 


he service,”’?* “public utilities service,”1® “rent serv- 


ice,”+9 


“contracted in 


6 “enoaged in 


Cc. L. R. 385, 392. 


[a] Removal of night-soil held in- 
cluded within the phrase as used in 
a local tax statute. Bankstown_ v. 
Mtripp= 265 Austr. (Cn hn. eResSo nmol es 
399. 


2. State v. Kansas City Firemen’s 
Pension Fund, 192 Mo. A. 583, 590, 
184 SW 929. 


8. See Civil Service 11 C. J. p 814. 


Civil service laws see Cross refer- 
ences 11 C. J. p 15 note 8. 


4 See Master and Servant § 782. 


5. State v. Kansas City Firemen’s 
Pension Fund, 192 Mo. A. 583, 590, 
184 SW 929. 


6. Gulf, ete, R. Co. v. Warner, 89 
Tex. 475, 479, 35 SW 364. See also 
Master and Servant § 770. 


7 Guilt, ete. RaiCo. vo Warner, 89 
Tex. 475, 478, 35 SW 364 [quot Meyer 
V.pan Pedro; ete, i. Cofe 36) Utah 
307, 326, 104 P 736, 21 AnnCas 1229]. 
See also Master and Servant § 782, 


85 UU. Siuv. Mayo; 26 Bo Casi No: 
15 oD, Gall. o96> Chicago erc..u it. 
Co, v. Yuma County School Dist. No. 
LS (63) Color i59) W65, 165 "P2602 


[a] “The levy and collection of 
taxes for the maintenance of a school 
system is not taxation .. . forthe 
service of the government.” Chicago, 
ete., R. Co. v. Yuma County School 
Wee INO. de 6c) sCOLOP SL 59. LOS wel opm 
60. 


9. State v. Wainwright, 50 Wash. 
22D LANs te E51, 


[a] In prosecution for extortion.— 
(1) Under Bal. Ann. Codes & St. § 
7218, providing that if any officer, 
whose fees are stated by law, shall 
corruptly exact any “greater fees for 
any services” than by law are stated, 
the court said: “The statute refers to 
‘greater fees for any services’ which 
can only mean some services actually 
rendered by the officer in the line of 
his official duties.” State v. Wain- 
wright, 50 Wash. 225, 227, 97 P 51. 
(2) Claimed payment of a sum of 
money and promise of further sum to 
coroner for not holding inquest held 
not covered by phrase. State v. Wain- 
wright, 50 Wash. 225, 227, 9% P 51. 
See also Extortion §§ 10-138, 21, 22. 


10. See Master and Servant §§ 36— 
51. 


Constitutionality of statutes see 
Constitutional Law §§ 436, 843, 1077. 


dl. Juudwie -v., Pacific Bins: ‘Co., 
123 Misc. 189, 190, 204 NYS 465. See 
Ledvinka v. Home Ins. Co., 139 Md. 
434, 437, 115 A 596, 19 ALR 167. 


[a] “ ‘Service’ and ‘employment’ 
are words commonly and constantly 
used and therefore ought to be re- 
ceived as understood in common par- 
lance, and - are generally as- 
sociated with the idea of selection and 
compensation.” Ledvinka v. Home 
Ins. Co., 1389 Md, 434, 437, 115 A 596, 


‘19 ALR 167, 


“retired ‘from service, 
with transportation,”?1! “service incidental to his em- 
ployment,”?? “service in switching cars, 
of any kind,’’?+ 


720 “csoryiee connected 


23 “service 


“service rendered or to be ren- 


[b] Held not in such “service.”’— 
(1) Person engaged in storing, repair- 
ing, and selling automobiles, to whom 
an automobile was consigned for sale 
subject to offer, held to be bailee, and 
not in automobile owner’s ‘“‘service,’” 
within policy insuring against theft 
except by persons in owner’s service. 
Ludwig v. Pacific F. Ins. Co., 123 Misc. 
189, 190, 204 NYS 465. (2) Insurer’s 
defense, in action on automobile theft 
policy that the theft had been com- 
mitted by a person in assured’s em- 
ployment, held not sustained, where 
the person who had taken the car was 
an instructor employed by the seller 
of the car to teach assured, who had 
recently purchased it, how to run it, 
the instructor being neither selected 
nor compensated by assured. Ledvin- 
ka v. Home Ins. Co., 139 Md. 434, 437, 
115' A 596, 19 ALR 167. 


12. State v. Kansas City Firemen’s 
Pension Fund, 192 Mo. A. 583, 588, 
184 SW 929. 


[a] “Members of the city fire de- 
partment” contrasted.—State v. Kan- 
sas City Firemen’s Pension Fund, 192 
Mo. A. 5838, 588, 184 SW 929. 


13. Meyer v. Dollar SS. Line, 49 F. 
(2d) 1002, 1003. 


[a] ‘In the line of duty .. is 
closely analogous.” Meyer v. Dollar 
SS. Line, 49 F. (2d) 1002, 1003. See 
also pee 


14. S. Vv. Laws, 16300 seeps. 
264, 16 “Sct 998, 41 L. ed. a Hiss en s 
Vv. Holy Trinity Church, 36 Fed. 303, 
305. See Griffith v. Hulion, 90 Fla. 
582, 589, 107 S 354 (“labor or serv- 
ices’’). 

15. State v. Andrews, 
545, 547, 132 SE 568. 


TONG GC; 


ene Peo. v. Wolinsky, 203 NYS 599, 
17. See Public § 77. See also Pub- 


lic Utilities 51 C. J. p 1 (more partic- 
ularly §§ 15-19) and cross references 
Sl Curae peck. 


18. See Public Utilities §§ 15-18, 
20-23, 97, 98. 
19. See Ground Rents §§ 1-3; 


Landlord and Tenant § 1045. 


20. State v. Kansas City Firemen’s 
Pension Fund, 192 Mo. A. 583, 590, 184 
SW 929. 


21. American Sugar Refining Co. v. 
Delaware, etc., R. Co., 200 Fed. 652, 
656. See also Carriers §§ 759-805. 


22. Judson Mfg. Co. v. Industrial 
Acc. Commn., 181 Cal. 300, 302, 184 P 
1. See also Workmen’s Compensation 
Acts §§ 68, 74, 75. 


23. Diseker v. Equitable L. Assur. 
SOc! Wii Ss Olli 189. 6o Sikes ss 


[a] “Fireman employed on a 
switching engine and directly co-op- 
erating with others to effect the 
switching of cars, is engaged in the 
service of switching cars.” Diseker 
v. Equitable L. Assur. Soc., 87S. C. 
L375 £89; 69 SH W532 


24. U.S. v. Holy Trinity Church, 
36 Fed. 3038, 305. 
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9925 


dered, 


rendered to the county, 6 


2927 


re. 


[§ 3] 2. As Plural Noun.*! The plural, “services” 


25. Drew v. White HL BST 157 App. 
als 


Div. 394, 142 NYS 577 


[a] Held not contract for services, 
under L. (1896) c 769 § 8, to provide 
a supply of water to a village, pro- 
viding that the board of water com- 
missioners should not contract with 
any individual or corporation for any 
services rendered or to be rendered 
for a period of more than one year. 
Drew v. White Plains, 157 App. Div. 
894, 142 NYS. 577, 581. 


26. Wheeler Lumber Bridge, etce., 
SOGvVassU Se esl Un Sib 72, 1504, 50 
SCt 419, 74 L. ed. 1047. 


27. Wheeler Lumber Bridge, etc., 
SAVE SSR SO airdige, 0) SKCke 
419, 74 L. ed. 1047. 


28. Gaastra v. Bishop’s Lodge Co., 
(N. M.) 299 P 347, 349. 
' 29. See Railroads §§ 959-978. 

80. State v. Kansas City Firemen’s 


Pension Fund, 192 Mo. A. 583, 589, 
184 SW 929. 


[a] 
@ member of the fire department.’ ’— 
State v. Kansas City Firemen’s Pen- 
sion Fund, 192 Mo. A. 5838, 589, 184 
SW 929. 


31. Services 
therefor: 


Abstracts of Title §§ 6-13. 
Accord and Satisfaction § 97. 


ae and Accounting 88 230, 231, 
25 


Actions § 293. 

-Adoption of Children § 120. 
Agency §§ 114-123, 353 et seq. 
Agriculture §§ 71-81. 
Ambassadors and Consuls §§ 34-41. 
Animals §§ 127-137. 

Apprentices §§ 82-87. 

Architects §§ 10-17. 

Assignments §§ 10, 31-48. 


Assignments for Benefit of Preditors 
§§ 456, 457. 


Associations § 51. ‘ 
Attorney and Client §§ 122-126. 
Attorney-General §§ 9-11. 

Auctions and Auctioneers §§ 51-53. 
Bailments §§ 70-91, 488. 

Bankruptey § 326. 

Bills and Notes §§ 364, 365, 802. 
Bridges § 61. 

Brokers 9 C. J. p 505. 

aA ie and Construction Contracts 


and compensation 


Canals §§ 40-43, 

Census § 4, 

Clerks of Courts §§ 31-63. 
Colleges and Universities § 27. 


Constitutional Law §§ 447, 448, 465, 
695, 906, 1025, 1091-— 1097. 


Contracts §§ 153, 169, 192, 
570-580, 588— 592, 790 et seq. 


Coroners §§ 35-46. 


Corporations §§ 806, 820, 
1999, 2277-2290. 


Counties §§ 238-240, 255-260. 
Court Commissioners § 11. 
Customs and Usages § 50. 
Customs Duties § 83. 
Damages § 173. 


360-399, 


1607-1611, 


“service rendered to a state, 
service upon’ the build- 
ing,”2’ “train service,’?® and “while in such serv- 


“Not synonymous with ‘while 


SERVICE 


26 “service 


singular ‘ 


DS 


is often used as having the same meaning as the 
‘service 
labor ;°° work*+ doné by one person at the request 


and it has been held to mean 


of another,®® regardless of whether its nature be 


Depositaries § 9. 
Depositions §§ 36-38. 
Detectives § 5. 


District and Prosecuting Attorneys §§ 
48-77. 


Drains § 43. 
Elections § 74. 


Evidence §§ 156, 687, 688, 788, 1041, 
1059, 1383, 1385, 1468. 


Executions §§ 87, 700. 
Executors and Administrators §§ 484, 


485, 529, 878-886, 1123, 1168, 2294— 
2444, 
Exemptions §§ 102-117, 179. 
Factors 25 C. J. p 387. 
preuss: Statute of §§ 112-121, 436, 
Fraudulent Conveyances §§ 27, 32, 338, 


47, 2138, 265, 284-286. 

Gaming § 294, 

Garnishment §§ 172-175, 216-220. 

Grand Juries § 127. 

Guardian and Ward §§ 197-199. 

Health §§ 27, 28. 

Highways. § 297. 

Hospitals §§ 26, 27. 

Husband and Wife §§ 36, 143, 146-155, 
260, 344-346, 5738, 574, 627, 628, 687, 
688, 778, 1107. 

Injunctions §§ 209-280, 307-314. 

Innkeepers §§ 82-93. 

Insane Persons §§ 298-302. 

Insolvency § 195. 

Inspection §§ 10-12. 

Insurance §§ 155-161. 

Internal Revenue § 239. 

Joint Adventures §§ 63-68. 

Joint Stock Companies § 42. 

Judges §§ 64-78. 

Judgments § 1281. 

Juries §§ 316-320. 

Justices of the Peace §§ 28-30, 229. 

Libel and Slander §§ 69-75. 


Lien for see Agriculture § 60 et seq; 
Constitutional Law § 773; Landlord 
and Tenant § 1492; Liens 37 C. J. 
p 303 and cross references p 304; 
Logs and Logging $8 158-235; Mar- 
itime Liens 38 C. p 1194; Me- 
chanics’ Liens §§ sede 57- 59, 287-— 
299, 581, 582, 588-593; Mines and 
Minerals §§ 841-843, 850-852; Rail- 
roads §§ 615-626. 


Limitations of Actions §§ 71, 72. 
pay eh apt ee and Garage Keepers §§ 


Loss of see Damages § 107; Husband 
and Wife §§ 687, 688, 783, 784, 1604; 
Parent and Child §§ 102-137; Se- 
duction §§ 33-38. 


Mandamus 388 C. J. p 526 (to compel 
performance). 


Master and Servant §§ 10-27, 80, 81, 
95-347, 


Medical see Apprentices § 90; 
and Navy §§ 101, 228 et seq; Asy- 
lums 5 C. J. p 1416; Carriers § 107; 
Corporations §§ 119 2145, 2286— 
2289; Executors and Administra- 
tors §§ 878-886, 1167; Guardian and 
Ward § 182; Health §§ 95-97; Hos- 
pitals §§ 18-19; Husband and Wife 
§§ 146, 162, 627 Infants § 176; 
Master and Servant §§ 348-361; 
Municipal Corporations §§ 448, 464, 


Army 


of a high or humble grade;?* although it has been 


482, 1539, 1749-1751; Parent and 
Child §§ 44, 47, 50-62, 161; Paupers 
§$ 246- 250; Physicians ‘and Sur- 
geons 48 Cc J. p 1058; Prisons § 
100; Seamen §&§ 582-633; Work- 
men’s Compensation Acts § 97. 


Mines and Minerals § 841 et seq. 
Mortgages § 2061. 

Municipal Corporations §§ 971-1699. 
Notaries § 49. 

Officers §§ 233-286. 

Parent and Child §§ 79-101. 
Partition §§ 562, 918-929. 
Partnership § 866. 

Patents § 174. 

Paupers §§ 73-78, 80-82, 174 et seq. 
Payment § 64. 

Pensions §§ 19-22. 

Pilots §§ 1, 35-63. 

Pleading §§ 890, 898. 

Post Office §§ 107-134, 

Prisons §§ 22-26. 

Public Utilities § 100. 

Receivers §§ 618-635. 

Records §§ 24-27, 51. 

References §§ 365-374. 
Reformations §§ 13-15. 

Registers of Deeds §§ 34-42. 
Registration of Land Titles § 165. 
Religious Societies §§ 59, 95. 
Reports §§ 5-9. 

Rewards §§ 2, 32, 42-63. 

Salvage § 112 et seq. 

Seamen § 153 et seq. 

Shipping [36 Cyc 1]. 


Specific Performance [36 Cye 579— 
587]. 


Sunday [387 Cye 544 et seq, 
seq]. 


Supplementary proceedings see Exe- 
cutions §§ 942, 943. 


Towage [38 Cyc 553]. 
Towns [388 Cyc 625]. 


ete gs and Toll Roads [38 Cye 


United States [39 Cyc 708]. 
Sa States Commissioners [39 Cye 


557 et 


United States Marshals [39 Cyc 806]. 
Warehousemen [40 Cye 450]. 

Waters [40 Cyc 796]. 

Wharves [40 Cye 904]. 

Witnesses [40 Cye 2181]. 

Work and Labor [40 Cyc 2805 et seq}. 


32. See cases supra § 2. 
33. Gaastra v. Bishop’s Lodge Co., 
(N. M.) 299 P 347, 349; Travelers” 


Ins. Co... ven Llion,; 126 Misc. 
NYS 206, 209. 


[a] “Labor” synonymous.—“The 
word ‘services’ is often used synony- 
mously with ‘labor.’”’ Travelers’ Ins. 
Co. v. Ilion, 126 Misc. 275, 213 NYS 
206, 209 (held so used in lien law). 


34. Gaastra v. ea s Lodge Co., 
(N. M.) 299 P 347, 34 


35. Boyd v. Rast a LOteEN. VS 365, 
367, 52 NE 11 


86. Boyd v. ereath, supra. See 
Gaastra v. Bishop’s Lodge Co. (GN. 
M.) 299 P 347, 349. 


275, 213 


For later cases, adtelopinents and changes in the law see Annotations, same title and section number. 


said that in the plural the term involves more than 
were labor,” and signifies much more than merely 
the act of performing labor,?® and may include, as 
well, expenditures,?® materials,4° and things fur- 


nished.*1 


Phrases: “Compensation for services,’’*? “domes- 
tie services,’*® “for his services,’’4* “offer ‘his serv- 


SERVICE 


ization services,”47 “ 


“services available,’’?® 
with the clerk’s office,”®° “services’. . . 
purposes of organization,?*# “services furnished,’’®? 
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services actually rendered,’’*® 
“services . . . connected 
for the 


“services growing out of and incidental to his em- 


ployment,’ 
er’s 


ices,’ ’’*> “personal services Seder “preorgan- 


[a] In applying statute limiting 
appeals in actions “to recover .. 
compensation for services . ” 
to an action by an attorney to ‘recov- 
er payment for professional services, 
the court, in giving the text definition 
for the word said: ‘No intention 

. is apparent from the words of 
the statute to discriminate between 
the services of a day laborer and those 
of a professional man .. . andthe 
nature of the work, whether of a 
humble or high grade is unimpor- 
tant.” Boyd v.:Gorman, 157 .N. Y. 
365, 367, 52 NE 113. 


37. Griffith v. Hulion, 90 Fla. 582, 
588, 107 S 354; Somers v. Keliher, 115 
Mass. 165, 167 [quot A. Kron Livery, 
etc., Co. v. Weaver, (Mo. A.) 280 SW 
54, 55; Meyer v. Livesley, 56 Or. 383, 
388, 107 P 476, 108 P 121]; Gaastra 
v. Bishop’s Lodge Co., (N. M.) 299 P 
347, 349; H. G. Vogel Co. v. Rein- 
hardt, 91 Misc. 60, 154 NYS 260, 261. 


[a] Not confined to manual labor. 
—=iIn construing the act of June 14, 
1921 (chapter 8474 of the Laws of 
1921, amending section 3505 of the 
Revised General Statutes of Florida 
1920), as broad enough to give a lien 
to a woods rider, or overseer, for a 
turpentine operator upon the personal 
property of the latter the court said: 
“By employing the term ‘services,’ 
the legislature evidently intended 
that the act should not be confined to 
the protection only of those perform- 
ing strictly manual labor.” Griffith 
v. Hulion, 90 Fla. 582, 588, 107 S 354. 
See Gaastra v. Bishop’s Lodge Co., 
(N. M.) 299 P 347, 349. 


[b] Not limited to personal labor. 
—Where defendant agreed to pay for 
plaintiff's ‘‘services’” in caring for, 
harvesting, and warehousing certain 
hops, the term “services” was not lim- 
ited to plaintiff's personal labor. 
Meyer v. Livesley, 56 Or. 383, 388, 107 
P 476, 478, 108 P 121 [cit A. Kron Liv- 
ery, etc., Co. v. Weaver, (Mo. A.) 280 
SW 54, 55]. 


[ec] Not restricted to labor per- 
formed.—In construing the word, as 
used in petition of an undertaker in 
an action to recover for services at 
funeral, the court said: “We are un- 
able to agree with the defendant’s 
contention . . . [which was] that 
the word * should be construed 
in the strict and narrow sense of la- 
bor performed.” A. Kron Livery, etc., 
Co. v. Weaver, (Mo. A.) 280 SW 54, 
55. 


[d] Preparatory survey included. 
—Under an agreement for equipping 
a factory with a system of fire extin- 
guishers, providing that, if plaintiffs 
work should be discontinued by fire, 
there should become and be immedi- 
ately due and payable on account of 
the work a sum equal to the value of 
the materials, labor, and services fur- 
nished at the date of such discontinu- 
ance, held that the word “services,’ 
as used in the contract, included the 
surveying of the property preparatory! 
to making the plans and securing the 
details of the sprinkler system. H. 
G. Vogel Co. v. Reinhardt, 91 Misc. 
60, 154 NYS 260, 262. 


[e] “Held to include: (1) Services 


; 


of architect in preparation of plans 
and specifications. Gaastra v. Bish- 
op’s Lodge Co., (N. M.) 299 P 347, 349. 
(2) Work of woods rider, or overseer 
of laborers for turpentine operator. 
arth v. Hulion, 90 Fla. 582, 587, 107 


38. <A. Kron Livery, etce., Co. v. 
Weaver, (Mo. A.) 280 SW 54, 55. 


39. Somers v. Keliher, 115 Mass. 
165, 167 [cit Tracy v. Waters, 162 
Mass. 562, 563, 39 NE 190, and quot 
A. Kron Livery, etc., Co. v. Weaver, 
(Mo. A.) 280 SW 54, 55; Meyer v. 
Livesley, 56 Or. 388, 388, 107 P 476, 
108 P 121]. But see Travelers’ Ins. 
Co, v. Ilion, 126 Misc. 275, 213 NYS 
206, 209. 


[a] In assigned contract for erect- 
ing house, “the meaning of the word 
‘services’ is broad enough to include 
expenditures as wellas labor.” Tracy 
v. Waters, 162 Mass. 562, 563, 39 Nin 
190 [cit Somers v. Keliher, 115 Mass. 
165, 167, and quot A. Kron Livery, 
etc., Co. v. Weaver, (Mo. A.) 280 SW 
54, 55; Meyer v. Livesley, 56 Or. 383, 
388, 107 P 476, 108 P'121]. 


[b] In suit to recover for services 
of undertaker, the word as used in 
plaintiff’s statement is “broad enough 
in its meaning to include . .+. ex- 
penditures for advertisement, minis- 
ter, and singer.” A. Kron Livery, etc., 
oe v. Weaver, (Mo. A.) 280 SW 54, 


[e] Policy premiums on workmen’s 
compensation and public liability in- 
surance held not basis for lien on 
funds due municipal contractor, as 
constituting “labor’’ or “services” un- 
der Lien Law, §§ 2, 5. Travelers’ Ins. 
Co. v. Ilion, 126 Mise. 275, 213 NYS 
206, 209. 


“Expenditure” 25 C. J. p 172. 


‘40. A. Kron Livery, etc., Co. Z 
Weaver, (Mo. A.) 280 SW 54, 55. See 
Tracy v. Waters, 162 Mass. 562, 563, 
39 NE 190. 


“Material” 39 C. J. p 1385. 


41. A. Kron Livery, ete., Co. v. 
Weaver, (Mo. A.) 280 SW 54, 55. 
[a] In suit to recover for funeral 


services.—The word as used in plain- 
tiffs statement is “broad enough in 
its meaning to include materials and 
things furnished such as a hearse, 
limousines, a casket, a box, gloves, 
and flowers.” A. Kron Livery, etce., 
Co. v. Weaver, (Mo. A.) 280 SW 54, 
55. 


“Furnished” 27 C. J. p 932. 


42. Boyd v. Gorman, 157 N. Y. 365, 
367, 52 NE 113. 
43. See Domestic 19 C. J. p 389 


text and note 57. 


44. Erie County v. Jones, 119 N. 
Y. 339, 344, 23 NE 742; Meyer vy. 
Livesley, 56 Or. 383, 388, 107 P 476, 
108 B W21. 


45. Peo. v. McKean, 76 Cal. A. 114, 
117, 248 P 898. 


46. Dayton v. Ewart, 28 Mont. 153, 
156, 72 P 420, 98 AmSR 549. 


[a] Do not “necessarily contem- 


“services incidental to . . 
business,’’®# 


employ- 


“services ‘not actually per- 


plate that the services be rendered 
another. They may, in proper cases, 
mean the services which one renders 
to himself.” Dayton v. Ewart, 28 


ane 153, 156, 72: P 420, 98 AmSR 
47. Ser-Vis v. Victor Valley Irr. 
DiSt;, 190) Cale 7325 ou, kde Peace 
48. State v. Farrell, 130 La. 228, 
229, 57 S 898; Muller vy. Trinity 
House, [1925] 1° K. Bo 166;0175) 16 
Asp. M. C. 458. 


[a] Services held actually rendered. 
—Where one appears on city pay rolls 
and receives pay for services rendered 
the city by another, acting on his 
behalf, held not to violate Act 155 
of 1888, which provides “that any 
person who shall knowingly permit 
his name to be carried on the pay 
rolls of any political corpora- 
tion, as employé, and receive salary, 
or pay for the services not actually 
rendered” shall be guilty of a crime, 
as the Services have been “actually 
rendered,” and the act is violated only 
when the services are “not actually 
rendered.” State v. Farrell, 130 La. 
228, 229, 57 S 898. 


49. Muller v. Trinity House, [1925] 
1 = Bo r66a 175: 


0. U. S. v. Oliphant, 230 Fed. 1, 
8, we CCA 299. 


51. Ser-Vis v. Victor Valley Irr. 
Dist: 190) Call 7132. 736, 214" P2203. 
52. H. G. Vogel Co. v. Reinhardt, 


91 Misc.. 60,,154 NYS 260, 261. 


53... Crockett v. Industrial Acc. 
Commn., 190 Cal. 583, 586, 213 P 969; 
Brienen vy. Wisconsin Public Serv. Cok; 
166 Wis. 24, 27, 168 NW 182. See also 
err s Compensation Acts §§ 64, 


{a] Held such’ services.—Where 
employee, engaged as carpenter to as- 
sist employer in converting barn into 
residence, was asked by employer’s 
wife to clean away cobwebs and dirt 
which covered floor joists above a 
place where she wished to seta stove, 
and while doing so some dirt fell in 
his right eye, injuring it, held, that 
the employee. was performing “‘sery- 
ices growing out of and incidental to 
his employment.” Crockett v. Indus- 


trial Acc. Commn.;, 190 Cal. 588, 586, 
ZL3sne=969. : 
[b] Held not such services.—‘An 


act in order to constitute service 
growing out of and incidental to em- 
ployment, must have some connec- 
tion with employer’s work which em- 
ployee was engaged in or permitted to 
perform - The act of an em- 
ployee relating solely to his own 
private affairs, done while off duty, 
and while he is neither going to nor 
coming from work, nor making prep- 
arations therefor, is not service grow- 
ing out of and incidental to his em- 
ployment, though at the time it is 
performed he is subject to a call for 
duty and though done upon the em- 
ployer’s premises.” Brienen v. Wis- 
consin Publie Serv. Co., 166 Wis. 24, 
27, 28, 163 NW 182, 


54. See Labostrie v. Weber, 15 La. 
A. 241, 130 S 885, 886. 
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formed,’ ”°> “services 


“services performed by such officers,”?* 
. except when on behalf of the Unit- 
ed States,”*8 “services . . . prior to the organiza- 
tion,’”®>® “services provided or rendered . . 


desire of a trader,”®® “services rendered, 761 cary. 
62 


performed . 


rendered 


ices . any state, 


dered to the United States,’®? and “services ren- 


dered under. . contract.” °4 


[§ 4] 3. As Adjective.®® 
used as an adjective.°® 


Service charge. A charge made by a public utility 
for readiness to serve consumers of its product or 
designed to cover those charges which 
exist by reason of the connection with the consumer, 


service ;°* 


55. State v. Farrell, 130 La. 228, 


229, 57 S 898. 


[a] “Receiving salary for services 
mot actually rendered’ ” distinguished 
from “receiving pay for services ‘not 
actually performed.’” State v. Far- 
rell, 180 la. 228, 229, 57 S' 898. 


56. State v. Farrell, 130 La. 228, 
229, 57 S 898. See also supra note 
55: 

57. Starr v. Delaware County, 40 


Ind. A. 7, 76 NE 1025, 79 NE 390, 392. 


mebS.0) OS. iv. Payne. 30) Fk. 2d) 960; 
961. 

59. Ser-Vis v. Victor Valley Irr. 
Dist., 190 Cal. 732, 214 P 223. 


60. London, etc., Ry. v. Duerden, 85 
eee ae SOO, Sols, LLe ua 7s Rep: 
INES Sh EAS 


61. Marchetti v. Sleeper, 100 Conn. 
339, 342, 123 A 845; Gaastra v. Bish- 
op’s Lodge Co., (N. M.) 299 P 347, 
349; Westinghouse Electric Mfg. Co. 
Vaarre, ete, @ract.;) ete.;\Co.,, 98) Vit. 
130, 149, 126 A 594; Poland v. La- 
moille Valley R. Co., 52 Vt. 144, 180; 
Muller v. Trinity House, [2923 SE K& 
B. 166, 175. 


[a] In lien statute (1) “services 
rendered in keeping the road in repair 
might be construed so as to include 
the officials of the road, but it was 
the intent of the legislature to include 
only such persons as were engaged in 
manual labor in making repairs.” Po- 
lJand v. Lamoille Valley R. Co., 52 Vt. 
144, 180 [quot Westinghouse Electric 
Mfg. Co. vy: Barre, etce:, Tract., etc., 
OOo Vile S05 L495 1 260sAS 594.00 G2) 
“Services rendered in running the 
road includes the same class of opera- 
tives and employes.” Poland v. La- 
moille Valley R. Co., supra [quot 
Westinghouse Electric Mfg. Co. v. 
Barre ete, Lract., .etc., Co; supra |. 
See also Railroads §§ 615-640.' (3) 
“The services of an architect in the 
preparation of plans and _ specifica- 
tions, when they are afterward used 
in the construction of the building, 
are services rendered in its construc- 
tion for which the architect is enti- 
tled to a lien under our statute” [Gen. 
St. 1918, § 5217]. Marchetti v. Sleep- 
er, 100 Conn. 339, 348, 123 A 845 
[quot Gaastra v. Bishop's Lodge Co., 
(N. M.) 299 P 347, 349 (both cases 
ae ise J.)]. See also Architects §§ 


[b] Claim “for money advanced 
on account” distinguished.—West- 
inghouse Electric Mfg. Co. v. Barre, 
ole baa a CtCr LC Oneo Smyste oO, 149° 


[ce] Held not claim for “services 
rendered.”’—Power company which 
owned 90 per cent. of stock of street 
railroad was not entitled to prefer- 


‘not actually rendere 


SERVICE 


99956 
d, 


“services 


. by the ‘ ; 
Service wire. 


“services ren- | to the house." 


The word is sometimes 


ence over mortgage, under G. L. 5130, 
for money paid to its employés for 
work done for street railroad; claim 
not being for “services rendered.” 
Westinghouse Electric Mfg. Co. v. 
Barre. ete.) Pract, tere. Cor, 98 Vit. 
130, 149, 126 A 594. 


62. Boston El. R. Co. v. Malley, 288 
Fed. 864, 871. 


63. Boston El. R. 
pra. 

64. Tracy v. Waters, 162 Mass. 562, 
563, 39 NE 190 [quot A. Kron Livery, 
etc., Co. v. Weaver, (Mo. A.) 280 SW 
DALOoll 


65. Public service vehicles and 
regulation thereof see Aerial Naviga- 
tion § 7; Carriers §§ 37-52, 1069-1077; 
Motor Vehicles §§ 53-71. 


Co. v. Malley, su- 


66. See cases infra this section. 
67. State v. Busby, (Mo.) 274 SW 
1067, 1072. See Lima v. Public Utili- 


ties Commn., 100 Oh. St. 416, 420, 421, 
126 NE 318. 


[a] “Should more properly be des- 
ignated as a ‘ready to serve’ charge.” 
State v. Busby, (Mo.) 274 SW 1067, 
1072. See Lima v. Public Utilities 
Commn., 100 Oh. St. 416, 421, 126 NE 
318 (‘readiness to serve charge’’). 


Distinguished from “rent” see Rent 
§ 5 text and note 35. 


68. State v. Busby, (Mo.) 274 SW 
1067, 1072. See also Gas § 52. 
69. “Public service station’ see 


Public § 78. 


70. Peo. v. ete ee 94 Cali eA. 
22 eal elise L33: 


[a] “Indicates a building . 
within the purview of § 459 of the 
Penal Code . : defininé burgla- 
LY ACOs Pettinger, 94 Cal. A. 227, 
el Peseta erg 


71. Bauer v. Paterson Fire, etc., 
COMPS, 102° IN. Je) L285) 23857032) A: 
515. 


[a] “In connection with words 
‘motor vehicle’ [the words] certainly 
mean any place where service iS cus- 
tomarily rendered to motor vehicles.” 
Bauer v. Paterson Vire, etc., Comrs., 
LOZENe Jenlai od, aos mio mam Oulos 


[b] “Drive-in service station” held 
in effect “motor vehicle service sta- 
tion.” Bauer v. Paterson Fire, etc., 
COTE: LOZ INAS. Law2soyezeu,, dei A’ 


“Motor vehicle service station” see 
ince Vehicles § 1216 text and note 


72. Moore v. Champlain Electric 
Co., 88 App. Div. 289, 292, 85 NYS 37. 


73. Benedict v. Chicago Great 


Other phrases: 
ter,”74 “service pipe,”’*> and 


[§ 5] C. Military Sense. 
tary,’”7 “service” means military or naval duty; 
Beep eee of the duties of a soldier.*® 


and not influenced by the amount consumed. 


Service station.°® In modern parlance, a building 
from which gasoline and auto supplies are sold;7° 
a place where service is rendered.‘? 


The connection from the street wire 


"73 “sorvice let- 


76 


“Service brake, 
“service stop. 


As applied to the mili- 


-78 


Phrases: “Called into service,’®® “honorably dis- 
charged from the service,”®? 


“in the military serv- 


Western R. Co., 104 Mo. A. 218, 78 SW 
60; Norfolk, ete., R. Co. v. Dean, 107 
Va. 505, 509, 59 SE 389. 


“Emergency brake’ distinguished 
see Emergency 20 C. J. p 500 text and 
note 13 [a]. 


74. Meyer v. San Pedro, etce., R. 
Cos 236 ‘Utah 6307, si. 2042 P36. 
AnnCas 1229. See also Master and 
Servant §§ 92, 93. 


75. See Pipe 48 C. J. p 1204 text 
and note 37. See also Waters [40 
Cye 768, 791-795]. 


76. Benedict v. Chicago Great 
Western R. Co., 104 Mo. A. 218, 78 
SW 60, 61. 

[a] “UWsed in ordinary cases where 


a stoppage of the train can be accom- 
plished by a gradual application of 
the brakes.” Benedict v. Chicago 
Great Western R. Co., 104 Mo. A. 218, 
78 SW 60, 61 


“Emergency stop” distinguished see 
Emergency 20 C. J. p 500 text and 
note 18 [a]. 


77. See Army and Navy §§ 9-32; 
Militia §§ 68-74. 


78. Webster D. [quot Williams v. 
National L., etce., Ins. Co., 222 Mo. 
INS RBS Cl Sw (24) 1034, 1037]. 


{a] Held to include “any kind of 
service, volunteer or regular.” U. S. 
v. Gillmore, 189 Fed. 761, 763. 

“Military” 40 C. J. p 658. 

“Regular” 53 C. J. p 1168. See also 
Army and Navy §§ 34-40. 

“volunteer” [40 Cyc 222]. See al- 


so Army and Navy § 41. 


79. Webster D. [quot Williams v. 
National L., ete., Ins. Co., \222 Mo. 
A, 355, 1 SW (2d) 1034, 1037]. 


[a] Held not in military service.— 
“Insured was not old enough to en- 
list as a soldier. He was employed 
as a day laborer at a military camp.” 
Williams v. National L., ete., Ins. 
Gow 222) Mo.cA. 355, 1 Sw (2a). 1034, 
1037 (construing war clause in insur- 
ance policy). See also Life Insur- 
ance § 46 text and notes 48-54, § 294. 


“Soldier” [36 Cyc 509]. 


80. Howes v. Middleborough, 108 
Mass. 128, 126, 


hens U. S. v. Gillmore, 189 Fed. 761, 


[a] Retired army officer held not 
discharged from ‘‘service’”’ by his re- 
tirement, or out of the service, with- 
in Acts Mebiy 2, LS ise CiGo Man Om See 
244, May 26, 1900, © 586, il Si 210, 
and March 2. 1901, Cc 803, 31 St; 902. 
U. S.-v. Gillmore, 189 Fea, vis ey die 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ice,”®? “in the service in the army or navy . . . in 
time of war,’’’* “mustered into the service,”’* “mus- 
tered out of the service,”®® “service . . 
world war,”®® “ ‘service’ of this state or of the United 
States,”** and “service with troops.’’’§ 
[§ 6] D. In Practice and Procedure.*® 
the word “service” has an accepted,®® or a distinct 
and well understood, meaning,’! in legal practice 
or in relation to papers in an action. 
acts of a marshal,®? or other officer,®* it may mean 
anything done by virtue of the authority contained 
the delivery or communication of a 


ior a, writ ;°* 


82. State v. Kansas City Firemen’s 
Pension Fund, 192 Mo. A. 583, 588, 
184 SW 929. See Williams v. Na- 
tional) da., ,etcsinssCo,;)(222) Mio. 3A. 
355, 1 SW (2d) 1034, 10387. See also 
Army and Navy §8§ 9-32; Life Insur- 
ance §§ 46, 294. 


83. Miller v. Illinois Bankers’ L. 
Assoc., 138 Ark. 442, 444, 212 SW 310, 
GEAGR 378. 


[a] Death of insured from pneu- 
monia while at a camp in the United 
States, in the military service of the 
United States, during the war with 
Germany, held “in the service in the 
army or navy of the government in 
time of war,’ within his life policy, 
exempting the insurer from liability 
for such death. Miller v. Illinois 
Bankers’ L. Assoc., 138 BES 442, 444, 
212 SW 310, 7 ALR 378. 


84 Howes v. Madiehoroaey, 108 
Mass. 123, 128. 


85. U.S. v. Gillmore, 189 Fed. 761, 
763. 


86. Dew v. Davis, 
220, 222 P 750. 


[a]. Under Adjusted Compensation 
Act (L. [1923] c 5 § 1], one who en- 
listed and was sworn into the naval 
service of the United States and was 
paid for such service, held “in the 
service’ as described in the statute 
and hence entitled to compensation 
thereunder from the time of his en- 
listment, although he was ordered to 
return to his home and await further 
orders. Dew v. Davis, 115 Kan. 219, 
221, 222.2) 150. 


87. Atty.-Gen. v. Fenton, 5 Munf. 
(19 Va.) 292, 295. See Howes v. Mid- 
dleborough, 108 Mass. 123, 127. 


[a] Held to mean “military serv- 
ice.’—Atty.-Gen. v. Fenton, 5 Munf. 
(19 Va.) 292, 295. 


115 Kan. 219, 


eee” Dig. Op. Judge Adv. Gen. p 
6. 

89. Service of notice, papers or 
process: 


Abatement and Revival §§ 538, 539. 
Accident Insurance § 245. 


Appeal and Error §§ 1296, 1310-1314, 
1817 et seq, 1548, 1601, 1618, 1868, 
1916-1919, 2221-2223, 2408, 2511. 


Appearances §§ 26, 44-52. 


Arbitration and Award §§ 180-186, 
633. 


Arrest §§ 146, 195-207. 

Assistance, Writ of § 24. 

Attachment §§ 438, 442-444, 458, 560- 
562. 


Attorney and Client §§ 102, 148, 160, 
370-375. 


Bills and Notes §§ 940-947, 1408. 

Certiorari §§ 212, 229-232, 338. 

Contempt §§ 96, 97. 

Costs §§ 229-236. 

Counties § 381. 

Criminal Law §8§ 2003, 2041-2048. 
[57 C. J.—16] 


SERVI CE 


- in the 


It is said can 


Applied to the 


Customs Duties §§ 235-238. 
Depositions §§ 68, 94, 143. 
Discovery §§ 738, 83, 135. 

Dower § 279. 

oe §§ 27, 206, 251, 982, 1197, 


Forcible Entry and Detainer § 89. 
Garnishment §§ 304-318, 354, 517. 
Habeas Corpus § 169. 
Highways §§ 62-64, 471. 
Holidays § 7. 

Infants §§ 278, 319-323, 327, 
Injunctions §§ 627-632, 706. 


Judgments §§ 41-55, 126, 341, 388, 396, 
419, 493, 566, 675, 700-702, 836, 837, 
848, 1038, 1619-1630. 


Juries § 242. 


tustices of the Peace §§ 150, 156-159, 
430, 431, 468-472. 


Landlord and Tenant §§ 1385, 1678, 
1779-1781. 


Limitations of Actions §§ 484-488. 
Mandamus §§ 603, 647, 661-667, 715. 
Mechanics’ Liens § 198. 

Mortgages § 1400. 


Motions and Orders §§ 59-62, 75, 92- 
95, 118, 119, 229-235. 


Municipal Corporations §§ 1973-1975, 
2412-2415, 3059-3063. 


New Trial §§ 290-295, 342-344, 391— 
393. 


328. 


Notice §§ 58-82. 

Obstructing Justice §§ 10-14. 
Paupers §§ 107, 155, 222-224. 
Pleading §§ 922-930, 1089-1093. 
Principal and Surety § 296. 
Process §§ 56-340, 372-393. 
Prohibition § 117. 

Quo Warranto § 53. 

Railroads §§ 1592, 1593. 
Receivers § 58. 

References § 65. 

Removal of Causes §§ 280, 288, 289. 
Replevin §§ 140-152, 335. 

Review, Writ of § 45. 

Searches and Seizures §§ 156-169. 


Sheriffs and Constables [35 Cyc 1534— 
LESSEE 


Sunday [37 Cyc 585]. 


90. Soper v. Greenwich, 48 App. 
Div. 354, 357, 62 NYS 1111. 

91. Walker v. State, 52 Ala. 192, 
19 z 


U. S. v. McMahon, 164 U. S. 81, 
a7. an SCt 28, 41 L. ed. 357. 


93, seeck) Vi), City Nat. Banks Dt 
Mich. 358, 359, 16 NW 681, 47 AmR 
577 (sheriff). See Sanford v. Dick, 
17 Gonm 213; 2164 Continental Ins. 
Co. v. Milliken, 64 Tex. 46, 47. 


94. Sanford v. Dick, 17 Conn. 213, 
215. See Peck v. City Nat. Bank, 51 
Mich. 3538, 359, 16 NW 681, 47 AmR 
Oils 
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pleading, notice, or other paper in a suit, to the 
opposite party, so as to charge him with the receipt 
of it, and subject him to its legal effect;°° the ex- 
ecution of process;°® the particular act of the officer 
by which the copy of the citation was communicat- 
and in this connection it ordinarily implies 
something in the nature of an act or proceeding ad- 
verse to the party served, or of a notice to him.*® 
In connection with notice generally, the word has 
been construed as meaning personal service,®® of a 
written notice,t by the proper officer of the court,” 
in the absence of specific direction,® or unless other- 


[a] Applied to execution, it “in- 
cludes every act and proceeding nec- 
essary to be taken by the sheriff to 
make the money, and includes a sale 
of the property when necessary.’ 
Peck v. City Nat. Bank, 51 Mich. 353, 
359, 16 NW 681, 47 AmB 577. 


95. Burrill L. D. [quot Walker v. 
State, 52 Ala. 192, 193; Neff v. Indi- 
anapolis, (Ind. A.) 176 NE 232, 233; 
Chieago; rete; R.eCo. ve Sanders, 63 
ings eAe 586, 114 NE 986, 987 (all quot 
Ove): McGhee v. Maxey, (Tex. Civ. 
A.) 230 SW 735, 736 [quot Cyc]. 


96. Burrill L. D. [quot Walker v. 
State, 52 Ala. 192, 193]; McGhee vy. 
Maxey, (Tex. Civ. A.) 230 SW 735, 
736 [quot Cyc]. 


97. Continental Ins. 
ken, 64 Tex. 46, 47. 


98. U. S. v. McMahon, 164 U. S. 
$1, 88, 17°SCE 28) 41 Livedas5r. 


[a] Depositing of warrants of 
commitment of prisoners with warden 
of penitentiary to which they were 
committed held not ‘service’ thereof 
so as to entitle marshal to wey 
sation for service of warrant. Ss. 
v. McMahon, 164 U. S. 81, 88, oe sct 
28, 41 L. ed. 357. 


Co. v. Milli- 


99. Haj v. American Bottle Co., 261 
Til. 362, 364, 103 NE 1000, AnnCas 
U9TSA 220%) sChicago; sete), IRV Con we 
Smith, 78 Ill. 96, 99; Neff v. Indian- 
apolis;, (ind!) A.) 1765 NEY 232.2335 
CNA EO; ete, Ro Conams Sanders, 63 
Ind. A. 586, 114 NE 986, 987; Dalton 


v. St. Louis, ete R: Co., 113 Mo, A. 
(Gaia ltgpreeid SW 610; Rathbun v. Acker, 
18 Barb. (N. Y.) 393, 395 [quot Mc- 
Dermott v. Metropolitan Police Dist. 
Bd., 25 Barb. (N. Y.) 635, 647]; Ens- 
ley v. State, 4 Okl. Cr. 49, 54, 109 P 
250 [quot Clemmons v. State, 5 Okl. 
Cry lis, M2 eStiss Pees lS Gosesew- 
Huntingtower, 12 M. & W. 503, 152 
Reprint 1297. See McGhee v. Maxey, 
CTex, Civ.2 Av) 230-SW. C35, se Ge up- 
on the defendant or his attorney” pis 
Hx p. Terrelle (fexsi€r:) oS W536. 
537 (contemplates personal service). 


1. Ensley'v. State, 4 Okl. Cr. a: 
54, 109 P 250 [quot Clemmons 
State, 5 Okl. Cr. 119, 121, 113 P 238], 


[a] Oral notice insufficient.—(1) 
“Wherever the statute requires no- 
tice to be served in a legal proceed- 
ing, a written notice capable of legal 
service, and of proof and return, and 
capable of being filed, is intended. ie 
Ensley v. State, 4 Ok. Crore b4. 
109 P 250 [quot Clemmons Vis State, 
SeOk la Cre 19 te 2 Laie E25 Sih (Coy) 
“And especially is that true where 
service of such notice and proof there- 
of are matters jurisdictional.” Ens- 
ley v. State, supra [quot Clemmons 
v. State, supra]. 


2. McGhee v. Maxey, 
A.) 230 SW 735, 736. 


3. Haj v. American Bottle Co., 261 


(Tex. Civ. 


Ill. 362, 364, 103 NE 1000, AnnCas 
1915A 320; ‘Chicago, etc, R. Co. Vv. 
Smith, 78 Ill. 96, 99; Dalton v. St. 
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wise indicated or specified;# and as used with refer- 
ence to summonses, writs, subpenas, notices, and 
other legal processes, it may mean reading of the 
same to the person to be served or delivery to such 
person of the original or a copy thereof,’ reading 
the process not only in the hearing but in the pres- 
ence of the person to be served,® serving defendant 
with a copy of the process, and showing him the orig- 
inal if he desires it,’ the delivery of a paper to a 
party,’ or the judicial delivery or communication 
of papers,® although there are times and occasions 
when the word is otherwise used.?° 


Applied to commencement of a suit or action, 
“service” is used to designate'? that notice given to 
defendant, which makes him a party to the proceed- 
ing, and makes it incumbent upon him to appear and 
answer to the cause, or run the risk of having a valid 
judgment rendered against him, in consequence of 


Louis, etc., R. Co., 113 Mo. A. 71, 77, 
87 SW 610. 


[a] When manner not specified.— 
(1) “When a notice is required and 
the mode of service is not specified, 
the law requires that it shall be per- 
sonal.” Chicago, etc., R. Co. v. Smith, 
78 Ill. 96, 99 [quot Haj v. American 
Bottle Co., 261 Ill. 362, 364, 102 NE 
1000, AnnCas1915A 220]. (2) “When 
notice is required by a statute and 
no manner of service is pointed out, 
personal service is meant.’ Dalton 
Valsts louis, ete, RivCos 113 Mo. A. 
DA, Wig Sida iw 6LO: 


4 Neff v. Indianapolis, (Ind. A.) 
176 NE 232, 233; Chicago, etc., R. Co. 
v. Sanders, 63 Ind. A. 586, 114 NE 986, 
987 (both cases saying: “unless oth- 
erwise provided’); McDermott  v. 
Metropolitan Police Dist., 25 Barb. (N. 
Y.) 635, 647; Rathbun v. Acker, 18 
Barb. (N. Y.) 393, 395. See Dalton v. 
Sie pasoOulss petc.,. Ro. Co.,.5 14:3) Mio.” 2A. 
71, 77, 87 SW 610; Goggs v. Hunt- 
ingtower, 12 M. & W. 503, 152 Reprint 
1297. 


[a] “When a statute requires serv- 
ice on a person, it means personal 
service unless some other service is 
specified or indicated.” Rathbun v. 
Acker, 18 Barb. (N. Y.) 393, 395 [quot 
McDermott v. Metropolitan Police 
Dist., 25 Barb. (N. Y.) 635, 647. 


5. Ensley v. State, 4 Okl. Cr. 49, 
54, 109 P 250 [quot Clemmons v. State, 
DOI NCria19et 20-113 P2388 


Con xep ee lérrell) (Tex. Cr).95 Sw 
536, 537. 


[a] “A subpoena is served by read- 
ing the same in the hearing of the 
witness.’ Code Cr. Proc. (1895) art 
515 [quot Ex p. Terrell, (Tex. Cr.) 95 
SW 536, 537]. 


[b] Service by telephone.—Under 
Code Cr. Proc. (1895) art 515, declar- 
ing that a subpcena is served by read- 
ing the same in the hearing of a wit- 
ness, etc., reading a subpcena to a 
witness by telephone held not a valid 
psernvice.. x ep. Terrell, (Lex. Cr.) 
95 SW 536, 537. 


7. Goggs v. Huntingtower, 12 M. 
& W. 503, 152 Reprint 1297. 


8. Hale v. Kenkel, 201 U.S. 48, 80, 
26 SCt 370, 50 L. ed. 652 (“of sub- 
poena’’). 


9. Burrill L. D. [quot Walker v. 
State, 52 Ala. 192, 193]; McGhee v. 
Maxey, (Tex. Civ. A.) 230 SW 785, 
736 [quot Cyc]. 


10. Ensley v. State, 4 Okl. Cr. 49, 
54, 109 P 250 [quot Clemmons vy. 


SERVICE 


his -default.12 


real.?4 


State, 5 Okl. Cr. 119, 121, 113 P 238]. 


11. Sanford v. Dick, 17 Conn, 213, 
216; Cross v. Barber, 16 R. I. 266, 
267, 15 A 69 (“the service of the writ 
is . . . the commencement of the 
suit’). 

12. Sanford v. Dick, 17 Conn. 213, 
216 [quot Cross v. Barber, 16 R. I. 
266, 267, 15 A’ 69]. 


13. See Notice §§ 65-68; Process 
§§ 57-93. 

14. La France Industries v. Bos- 
ton, (Mass.) 176 NE 655. See also 


Process §§ 78-82, 98-100. 


[a] “Means service by an officer 
authorized to serve civil processes.” 
La France Industries v. Boston, 
(Mass.) 176 NE 655. 


15. Thompson y. Brennan, 76 Cal. 
618, 620, 18 P 783; Appeal Printing 
Co. v. Sherman, 99 App. Div. 533, 534, 
91 NYS 178; Griffin v. Walworth 
County, 20 S. D. 142, 146, 104 NW 1117. 
See Soper v. Greenwich, 48 App. Div. 
354, 355, 62 NYS 1111. See also No- 
tice §§ 69-78; Process §§ 221-224. 


[a] est of sufficiency.—‘‘The test 
in determining whether the service by 
mail suffices is whether or not the pa- 
per actually came into the hands of 
the attorney for the adverse party. 
If by reason of the presence of a re- 
turn card on the envelope, or by rea- 
son of shortage of postage, the pa- 
pers do- not actually come into the 
possession of the party on whom it is 
sought to serve them, there is no serv- 
ice.’ Appeal Printing Co. v. Sher- 
eal 99 App. Div. 538, 534, 91.NYS 


[b] Meld insufficient to constitute 
service by mail.—Thompson v. Bren- 
nan, 76 Cal. 618, 620, 18 P 783. 


16. Neff v. Indianapolis, (Ind. A.) 
176 NE 282, 238; Chicago, etc., R. Co. 
v. Sanders, 63 Ind. A. 586, 114 NE 986, 
987; Ensley v. State, 4 Okl. Cr. 49, 54, 
109 P 250 [quot Clemmons v. State, 5 


OI Cr. TEL} 20, ise eS oil ee Soe 
also Notice §§ 58-82. 
[a] “Has a definite meaning and 


- + +. means personal service of the 
individual in such way that the party 
who makes the service may be in a 
position to make due proof thereof.’ 
Neff v. Indianapolis, (Ind, A.) 176 NE 
232, 233; Chicago, ete., R. Co. v. San- 
ders, 63 Ind. A. 586, 114 NE 986, 987. 


[b] Without qualification.— ‘When 
the expression ‘service of notice’ is 
used without qualification, it means 
a personal service of a written no- 
tice.” Ensley v. State, 4 Okl. Cr. 49, 


Phrases: “Personal service,’’!? “service by copy, 
“service by mail,”1> “service of a notice,”?* “service 
of a subpena,”!? “service on an attorney,”*® “service 
upon defendants,”?® and “substituted service. 


[§ 7] E. In Civil Law. 
ment;?! a servitude;?? the subjection of one person 
to another, or of a person to a thing, or of a thing 
to a person, or of a thing to a thing;?* and in this 
sense, the services are divided into personal and 


LL 


1920 


In civil law, an ease- 


Service real is a service which one estate owes to 
another, or the right of doing something or having 
a privilege in one man’s estate for the advantage 
and convenience of the owner of another estate.?® 


Services fonciers, in the French law, are the ease- 
ments of the English law.?°® 


54, 109 P 250 [quot Clemmons v. 
State, 5 Ok]. Cr. 119,-121, 113-P 238]. 


17. Hale v. Kenkel, 201 U. S. 43, 
80, 26 SCt 370, 50 L. ed. 652. 


[a] “Quest of an officer” distin- 
guished.—‘ ‘The quest of an Officer’ 
acts upon the things themselves— 
may be secret, intrusive, accompanied 
by force. The ‘service of a Subpcena’ 
is but the delivery of a paper to a 
party, is open and above board. There 
is no element of trespass or force 
in it. It does not disturb the pos- 
session of property.” Hale v. Hen- 
kel, 201 U. S. 43, 80, 26 SCt 370, 50 


L. ed. 652. 
18. Woods v. Quarles, 178 Ark. 
1158, 18 SW (2d) 617, 620. See also 


Notice § 60; Process §§ 87, 101. 


19. Allison v. Chicago, etc., R. Co., 
37 S. D. 334, 339, 158 NW 452.-. See 
also Notice § 61; Process § 83. 


[a] ‘Means service of process by 
which defendants are brought into 
court.” Allison v. Chicago, ete., R. 
Go, 430 Sy Di33.45 1339) sus Sein Weta 
(construing Code Civ. Proc. § 510, 
providing that “either party may 
commence taking testimony by dep- 
ositions at any time after service up- 
on the defendants’’). 


20. See Process §§ 94-104. 
21. Karmuller v. Krotz, 18 Iowa 
352, 357; Grace M. E. Church v. Dob- 


bins, 153 Pa. 294, 297, 25 A 1120, 34 
AmSR 706 [quot Tide Water Pipe Co. 
Vv. Bell, 280) "Pa, 1040113, 12454 3b ie 
40 ALR 1516]. 


“Easement” see Easements § 1. 


22. Bouvier L. D. [quot Tide Water 
Pipe Co. v. Bell, 280 Pa. 104, 113, 124 
A 351, 40 ALR 1516]. See Morgan 
M Fisssctone 20 Oh. 401, 409, 55 AmD 


“Servitude” see Easements § 1, 


_ 23. Bouvier L. D. (sub verbo “serv- 
itude’’) [quot Tide Water Pipe Co. v. 
Bell, 280 Pa. 104, 113, 124 A 351, 40 
ALR 1516]. 


24. Morgan v. Mason, 20 Oh. 401, 
409, 55 AmD 464. See infra § 7, 


25. Angell Watercourses § 142 
[quot Morgan v. Mason, supra (both 


quot Karmuller v. Krotz, 18 Iowa 
352) J. 
[a] “Yo constitute such a service 


there must be two estates, the one 
giving, and the other receiving the 
advantage.” Angell Watercourses § 
142 [quot Morgan v. Mason, 20 Oh. 
401, 409, 55 AmD 464 (quot Karmuller 
v. Krotz, 18 Iowa 352, 358)]. 


26. Black L. D. [cit Brown]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


mer ae 


SERVICE—SERVITUDE 


[§ 8] F. In Feudal Law. In feudal and old Eng- 
lish law, that which the tenant was bound to. render 
to his lord in recompense for the land he held.?? 


[§ 9] G. In Scotch Law. “Service” is the inquisi- 
tion or verdict of a jury, by which the character of 
an heir is judicially established.? 


SERVIDUMBRE. The term used in the Spanish 
law to denote a servitude.?® 


SERVIENS. In old English law a term meaning, 


among other things, a serjeant.®° 


SERVIENT.?? 
servitude.?? 


SERVILE LABOR.?® 


SERVILI EST EXPILATIONIS; SOLA INNO- 
CENTIA LIBERA.*¢ 


SERVITIA PERSONALIA SEQUUNTUR PER- 
SONAM.?® 


SERVITIIS ACQUIETANDIS. A judicial writ 
for a man distrained for services to one, when he 
owes and performs them to sete for the acquittal 
of such services.?° 


SERVITIUM. Literally “service.”?7 In feudal 
and old English law, the word is used in connection 
with other ivords to deseribe the various kinds of 


Serving; subject to a service or 


27. Burrill L. D. [cit 2 Blackstone 
Comm. p 54]. 


[a] Historical.—(1) ‘‘This service 
in original feuds was only two-fold: 
to follow or do suit to their lord, in 


“Servitude” 


33. 


post and cross refer- 
ences thereunder. 


See Labor or Labour 35 C. J. 
p 925 text and notes 64-67. 
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ancient services.?8 


SERVITIUM, IN LEGE ANGLIA, REGULARI- 
TER ACCIPITUR PRO SERVITIO QUOD PER 
TENENTES DOMINIS SUIS DEBETUR RATI- 
ONE FEODI SUI.*® 


SERVITIUM SEMPER SEQUITUR HOMAGI- 
UM.*° 


SERVITOR. A serving-man;*! particularly ap- 
plied to students at Oxford, upon the foundation, 
who are similar to sizars at Cambridge.*? 


Servitors of bills. In old English practice, serv- 
ants or messengers of the marshal of the king’s 
bench, sent out with bills or writs to summon per- 
sons to that court, and now more commonly called 
“tipstaves.”43 


SERVITUDE.*4 [§ 1] A. In Connection with 
Persons—l. In General. In its original and popular 
sense, the word signifies the condition of being bound 
to service; the duty of service,*°> the state of volun- 
tary or compulsory subjection to a master;*® the 
subjection of one person to another person, or of a 
person to a thing.4*? 


[§ 2] 2. Penal Servitude. In English criminal 
law, a punishment which consists in keeping the 


offender in confinement and compelling him to la- 
bore: 


D. [cit Cowell]. (2) Generally reck- 
oned to be six, namely: Powers of 
judicature, in matters of property; 
power of life and death, in felonies 
and murder; a right to waifs and 


4 : 34. A maxim meaning “The crime] strays; assessments; minting of 
4a Stl Se Oc ee of Hs a abba sy iaocenee On money; and assise of bread, beer, 
7 = (Sie eree.y organ Leg. ax. [cit 2] weights, and measures. Black L. D. 

of war. There gradually arose, how Inst. 573]. [cit Cowell]. 


ever, a great variety of these servic- 
es, some being of a personal nature, 
others not; some of an honorable, 
others of a menial or servile charac- 
ter. They are now mostly disused 
or obsolete.” Abbott L. D. (2) In 
respect to their quality they were ei- 
ther free or base; and in respect to 
their quantity and the time of exact- 


36. 


35. A maxim meaning 
services follow the person.” 
Leg. Max. [cit 2 Inst. 374]. 
Black L. D. [cit Reg. Jud. 27]. 


37. Andrews Lat. Lex.; 
D. [cit Spelman]. 


“Personal 


[g] Servitium scuti.—Service of 
Peloubet 


the shield; that is, knight-service. 
Black L. D. ‘Knight service” 35 C. 
Ae owe ‘ 


[h] Servitinm sokze.—Service of 


Black’ 1. ae plow; that is, socage. Black L. 


ing them, they were either certain or 
uncertain. Black L. D. [cit 2 Black- 
stone Comm. p 60]. 

“Peud” 25 C. J. p 1084. 

“Feudal tenures” 25 C. J. p 1084. 


28. Rurrill L. D. [cit Hubback Ev. 
Succ. 597]. 


29. Mulford v. Le Franc, 26 Cal. 88, 
103. See Easements § 1 note 2 [a]. 


“Servitude” post. 
30. Burrill L. D. [cit Spelman]. 
“Serjeant” ante. 


[a] Serviens ad clavam.—Serjeant 
at mace. Black L. D. [cit Crowder 
v. Goodwin, 2 Mod. 58, 59, 86 Reprint 
940 (where the word is_ spelled 
“clavem’’) J. 

{[b] Serviens ad leyem:—Serjeant 
at law. Black L. D. 

[ec] Serviens domini regis.—King’s 
serjeant; a public officer who acted 
sometimes as the sheriff’s deputy, and 
also had judicial powers. Black L. D. 
[cit Bracton fols 145b, 150b, 330, 358]. 


31. See also Serve ante. 


32. Burrill L. D. [cit 1 Mackeldey 
Civ. L. 392 § 306]. 

[a] From Latin “serviens.’’—Bur- 
rill L. 

“Servient estate or tenement” see 
Easements §§ 2, 


“Service” §§ 6-8. 


{a] From Latin “servire,” to serve. 
Burris, Dp: 


“Service” ante. 
38. See infra this note. 


[a] Servitium feodale et prediale. 
—A personal service, but due only by 
reason of lands which were held in 
fee. Black L. D. [cit Bracton.}, 2]. 


[b] Servitium forinsecum.—Forin- 
sec, foreign, or extra service; a kind 
of service that was due to the king, 
over and above (foris) the service due 
to the lord. Black L 


[ce] Servitium {ave oee eine 
trinsic or ordinary service; the ordi- 
nary service due the chief lord, from 
tenants within the fee. Black L. D. 
{cit Bracton fols 36, 36b]. 


{(d] Servitium liberum.—A service 
to be done by feudatory tenants, who 
were called ‘liberi homines,” and dis- 
tinguished from vassals, as was their 
service, for they were not bound to 
any of the base services of plowing 
the lord’s land, etc., but were to find 
a man and horse, or to go with the 
lord into the army, or to attend the 
court, etc. Black L. D. [cit Cowell]. 


[e] Servitium militare.—Knight- 
service; military service. Black L. 
D. [cit 2 Blackstone Comm. p 62]. 
“Military service’ see Service § 5. 


[f] Servitium regale—(1) Royal 
service, or the rights and preroga- 
tives of manors which belong to the 
king as lord of the same. Black L. 


39. A maxim meaning ‘Service, by 
the law of England, means the serv- 
ice which is due from the tenants to 
the lords. by reason of their fee.’ 
Black L. D. [cit Coke Litt. p 65]. 


40. A maxim meaning “Service al- 
ways follows homage.” Burrill L. D. 
[cit Fleta lib. 3 ¢ 11 § 1]: 


41. Black L. D. [cit Wharton], 

42. Black L. D. [cit Wharton]. 

43. Black L. D. [cit Cowell]. 

44. See also Service § 7; Servitus 
post. 

Servitude: 


As easement see Hasements § 1. 
Involuntary: 


Defined see Involuntary 338 C. J. p 
812 text and notes 15-17. See 
also Peonage 48 C. J. p 801; 
Slaves [386 Cyc 466]. 


Guaranty against see Constitution- 
al Law § 446. 


45. Black L. D. [cit Brown]. 

46. Webster D. [quot Hodges v. 
eS 203, US a dor ee nS Oise Got 
L. ed. 65]. 


47. Bouvier L. D. [quot Shilling vy. 
State, 143 Miss. 709, 721, 109 S 1737; 
Tide Water Pipe Co. v. Bell, 280 Pa. 
104, 113, 124 A 351, 40 ALR 1516]. 


48. Black L. D. See also Criminal 
Law §§ 3087-38089, 3220. 


“Penal” 48 C. J. p 780. 
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[§ 3] 3. Personal Servitude. 


particularly to real property.”! 


estate for the benefit or advantage of another;°? an 
easement;°* or a quasi-easement;” 
subjects a land or tenement to some service for the 
use of another land or tenement which belongs to 
another master;°® the subjection of a thing to a 
person,°® or of a thing to a thing.°? 


49. Bouvier L. D. [quot U. Sy Vv. 
McClellan, 127 Fed. 971, 976; Shilling 
v. State, 143 Miss. 709, 721, 109 S 737]. 


[a] When slavery.—‘If it consists 
in the right of property which a per- 
son exercises over another, it is slav- 
OLYs eS OUVIer i, Ds savou UsiSiev. 
McClellan, 127 Fed. 971, 976; Shilling 
vy. State, 143 Miss. 709, 721, 109 S 737]. 


[b] When not. slavery.—‘‘When 
the subjection of one person to an- 
other is not slavery, it consists sim- 
ply in the right of requiring of an- 
other what he is bound to do or not to 
GO CouVvier= a.) Des lqQuotr Ue, 2S. -v. 
McClellan, 127 Fed. 971, 976; Shilling 
v. State, 143 Miss. 709, 722, 109 S 737]. 


“Slavery” see Slaves [86 Cyc 466]. 
50. Black L. D. [cit Brown]. 


fa] It “is but a metaphorical ex- 
pression (1) borrowed from personal 
servitude; the charge is entirely at- 
tached to real estate, and not to the 
person: “servitutem non hominenem 
debere sed rem.” Kieffer v. Imhoff, 
26 Pa. 438, 443 [cit 3 Kent Comm. p 
S34 DIS Sins show Domeat 101 6iia0) C2) 
“When the freedom of ownership in 
land is fettered or restricted, by rea- 
son of some person, other than _ the 
owner thereof, having some right 
therein, the land is said to ‘serve’ 
such person. The restricted condi- 
tion of the ownership or the right 
which forms the subject matter of 
the restriction is termed a ‘servi- 
tude: Black. D. [eit Brown]: 


51. See cases passim this section, 
and infra §§ 5, 6. 


52. Black L. D. 


[a] Similar definitions.—(1) ‘A 
charge imposed upon one heritage for 
the use and advantage of an heritage 
belonging to another’ proprietor.” 
Code Civile art 637 [quot Kieffer v. 
Imhoff, 26 Pa. 438, 442]. (2) “They 
are charges on one estate for the 
benefit of another.’’ 2 Washburn Real 
Prop. p 25 [quot Nellis v. Munson, 24 
Hun (N. Y.) 575, 576). 


53. Korricks Dry Goods 
Kendall, 33 Ariz. 325, 264 P 692, 694, 
58 ALR 145; Rowe v. Nally, 81 Md. 
367, 369, 32 A 198; Ritger v. Parker, 
8 Cush. (Mass.) 145, 147, 54 AmD 744; 
Laumier v. Francis, 23 Mo. 181, 184; 


COseaY.. 


Fetters v. Humphreys, 18 N. J. Eq. 
260, 263; Scudder v. Watt, 98 App. 
Div. 228, 232, 90 NYS 605; Nellis v. 
Munson, 24 Hun (N. Y.) 575, 576; 
German Sav., etc., Soe. v. Gordon, 54 
Of. 147, 154, 102 P 736, 26 LRANS 
831. See Harrison v. Boring, 44 Tex. 
255, 267. 

[a] “‘Servitude’ and ‘easement’ 


are often used indiscriminately.’’— 
Scudder v. Watt, 98 App. Div. 228, 232, 
90 NYS 605. 


“Basement” see HaSements § 1. 


54. German Sav., etc., Soe. v. Gor- 
don, 54 Or. 147, 150, 102 P 736, 26 LRA 
NS 331. 


A personal servi- 
tude is the subjection of one person to another.*? 
[§ 4] B. In Connection with Property. The word 
in its legal sense is applied figuratively to things, 
A servitude 
been defined as a charge or burden resting upon one 


4 a right which 
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has 


described as a species of incorporeal right derived 
from the civil law and closely corresponding to the 
“easement” of the common law;°® but it has been 
distinguished from “easement,”°® being said to have 
a much wider signification;®® and it is also distin- 
guished from “ownership,”*! and “usufruct.”°? The 


2 word may be said to have both a positive and a nega- 


or personal,°* 


It has been 


55. Bouvier L. D. [quot Los Ange- 
les Terminal Land Co. v. Muir, 136 
Cal. 36, 48, 68 P 308]. 


{a] Similar definitions.—(1) “A 
real right imposed upon one immova- 
ble property for the utility of another 
immovable property belonging to a 
different proprietor.” Christin v. Pé- 
loquin, 28 Que. Super. 299, 301. (2) 
“The right of the owner of one par- 
cel of land to use the land of another 
for a special purpose, not inconsistent 
with a general property in the own- 
er.” 2 Washburn Real Prop. p 25 
[quot Nellis v. Munson, 24 Hun (N. 
Y-) 575, 576]; Korricks Dry (Goods 
Co. we Kendall 33) <Arizie325.264 72 
692, 694, 58 ALR 145. 


56. Bouvier L. D. [quot Shilling 
v. State, 143 Miss. 709, 721, 109 S 7387; 
Tide-Water Pipe Co. v. Bell, 280 Pa. 
104,173, W24 eA sbi, 40, ACR foe 7: 


57. Bouvier L. D. [quot Shilling v. 
State, 143 Miss. 709, 721, 109 S 737; 
Tide Water Pipe Co. v. Bell, 280 Pa. 
104,193; 24 AS sol, 40 RAI baie 


58. Black L. D. See Korricks Dry 
Goods Co. v. Kendall, 33 Ariz. °325, 
264 P 692, 694, 58 ALR 145; Kieffer 
v. Imhoff, 26 Pa. 438, 442 (“right of 
way, the particular privilege claimed 
in this case, is designated as an ease- 
ment in one [common law] and a 
servitude in the other” [civil]). 


[a] Similar descriptions.—(1) It 
‘is but a single right of property, de- 
tached from the general ownership, 
and granted to another, and is called 
in our law an easement.” Laumier v. 
Rrancis)/ S23 Mos L8i 84 C2). Lt. “as 
the term used in the civil law to ex- 
press the idea conveyed by the word 
‘easement’ in the common law.” Kor- 
ricks Dry Goods Co. v. Kendall, 33 
Ariz, 325, 264 P 692, 694, 58 ALR 145. 


In the civil law see Modern Civil 
Law § 247. 


59. Los Angeles Terminal Land 
Co. v. Muir, 136 Cal, 36, 48, 68 P 308; 
German Sav., etc., Soc. v. Gordon, 54 
Ore 147, 715051102 PRisiG S26. URANS 
331; Stephenson v. St. Louis South- 
western R. Co., (Tex. Civ. A.) 181 SW 
568, 5738. See Scudder v. Watt, 98 
App: Div. 228, 232, 90 NYS 605. 


[a] “Servitude” and “easement” 
distinguished.—(1) “ ‘Servitude’ rath- 
er has relaton to the burden or the es- 
tate burdened, while ‘easement’ re- 
fers to the benefit or advantage or 
the estate to which ‘it accrues.” 
Black L. D. (2) “The former term 
generally refers to a burden imposed.” 
Scudder v. Watt, 98 App. Div. 228, 


232, 90 NYS 605. 

{b] Correlative terms.—‘‘A privi- 
lege or right attached to one tene- 
ment or parcel of land, to enjoy 


some benefit in or over another tene- 
ment or parcel, is called an easement 
of the dominant tenement, to which 
it belongs, and a servitude upon the 
servient tenement or that in which it 


tive signification.®* 


Servitudes may be either real 


SERVITUS. In the civil law, in one sense, bond- 
age or slavery;°* but in another sense, an easement 
or a servitude.®® 


exists.” Fetters v. Humphreys, 18 
N. J. Eq. 260, 262 [quot German Sav., 
ete., Soe. v. Gordon, 54 Or. 147, 154, 
102 P 736, 26 LRANS 331]. To same 
effect Stephenson v. St. Louis South- 
western R. Go., (Tex. Civ. A.) 181 
SW 568, 572. 


60. German Sav., ete., Soc. v. Gor- 
don, 54 Or. 147, 150, 102° P 736, 26 
LRANS 331; Kieffer v. Imhoff, 26 Pa. 
438, 442. 


[a] “The ‘servitude’ of the civil 
law has a much wider signification 
than the ‘easement’ of the common 
law, comprehending many rights 
which in the latter fall under the 
division of ‘profits 4 prendre.’” Kief- 
fer v. Imhoff, 26 Pa. 438, 442 [quot 
German Sav., ete., Soc. v. Gordon, 54 
setae 150, 102 P 736, 26 LRANS 
331]. 


“Profits & prendre’? see Easements 
§§ 10-12. 


61. Frost-Johnson Lumber Co. v. 
Salling, 150 La. 756, 813, 91 S 245. 


[a] Held to be “servitude.”—Res- 
ervation of the right to extract oil 
and gas from land deeded to another 
held a “servitude” prescribed by non- 
user for ten years and not reserva- 
tion of ownership. Frost-Johnson 
Lumber Co. v. Salling, 150 La. 756, 
780, 868, 91 S 207. 


“Ownership” see Property §§ 53-55. 


62. Frost-Johnson Lumber Co. v. 
Salling, 150 La. 756, 814, 91. S° 245: 


een see Modern Civil Law § 


63. Black L. D. [cit Brown]. See 


also Easements § 8. 


[a] Positive servitude.—One which 
obliges the owner of the servient es- 
tate to permit or suffer something to 
be done on his property by another. 
Black L. D. [cit Rowe v. Nally, 81 
Md. 367, 369, 32 A 198]. See Laumier 
v. Francis, 23 Mo. 181, 184. 


[b] Negative servitude.—One which 
does not bind the servient proprietor 
to permit something to be done upon 
his property by another but merely 
restrains him from making a certain 
use of his property. Black L. D. 
[cit Rowe v. Nally, 81 Md. 367, 369, 
32 A 198]. See Laumier vy. Francis, 
23 Mo. 181, 184. 


64. See Modern Civil Law § 248. 
65. Black L. D. [cit Inst. 1, 8, 2]. 
“Slavery” see Slaves [36 Cyc 466]. 


66. Black L. D. See also Ease- 
ments § 1; “Servitude” ante. 


[a] Servitus actus.—The | servi- 
tude or right of walking, riding, or: 
driving over another’s ground. Black 
LL. De heit Inst. 2) ess eprie 


{[b] Servitus altius non tollendi.— 
The servitude of not building higher. 
Black L. D. [cit Inst. 2, 3, 4] 


{e] 


Servitus aque ducendse.—The 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SERVITUS EST CONSTiITUTIO DE JURE GENTIUM, ETC.—SESSION 


SERVITUS EST CONSTITUTIO DE JURE 
GENTIUM, QUA QUIS DOMINO ALIENO CON- 


TRA NATURAM SUBJICITUR.*? 


SERVUS. In the civil law, a bondsman or slave.®® 


SESAME OIL.*°® 


SESSIO. A session,’° or a sitting.” 
[§ 1] A. In General. 


The word, which is frequently used in the plural,** 
does not have a single, fixed, and definite meaning,’ * 
but is variously used in statutes and constitutions ;*° 
and the true meaning is ascertained in each instance 
by reference to the context and the object of the 


SESSION or SESSIONS.7? 


eration.” ® 


eral. 


variety of meaning 


[57 C.J.] 285 


[§ 2] B. General Lexical Definitions—1. In Gen- 
Lexicographers ascribe to the word the same 


377 and henee it has been lexically 


defined both in the. sense of an assembly, meeting or 
sitting;7* and also as referring to the time of such 


statutory or constitutional provision under consid- 


servitude of leading water; the right 
of leading water to one’s own prem- 
ises through another’s land. Black 
we. (eitdnst.-2:23 pr. 48 


{d] Servitus aque educenda.— 
The servitude of leading off water; 
the right of leading off the water from 


one’S own onto another’s’ ground. 
Black L. D. [cit Dig. 8, 3, : 
[e] Servitus aque hauriende.— 


The servitude or right of draining 
water from another’s spring or well. 
Black L. D. [cit Inst. 2, 3, 


{f] Servitus cloace wilttond si 
The servitude or right of having a 
Sewer through the house or ground 


of one’s neighbor. Black L. D. [cit 
Dies Ss; 1; 
{g] Servitus fumi immittendi.— 


The servitude or right of leading off 
smoke or vapor through the chimney 
or over the ground of one’s neighbor. 
Black L. D. [cit Dig. 8, 5, 8, 5-7]. 


(h] Servitus itineris.—The servi- 
tude or privilege of walking, riding, 
and being carried over another’s 


ground,» Black i:. D.- [cit -Inst.: 2) 3, 
proie 
fi] Servitus luminum.—The servi- 


tude of lights; the right of making 
or having windows or other open- 
ings in a wall belonging to another, 
or in a common wall, in order to ob- 
tain light for one’s building. Black 
TeeDs feit Dist 3,24; 


{j] Servitus ne luminibus officia- 
tur.—A servitude not to hinder lights; 
the right of having one’s lights or 
windows unobstructed or darkened by 
a neighbor’s building, ete. Black L. 
Di eleit Inst. 725° 3, 


[k] Servitus ne prospectus of- 
fendatur.—A servitude not to obstruct 
one’s prospect, that is, not to inter- 
cept the view from one’s’ house. 
Black L. D. [cit Dig. 8, 2, 15]. 


[1] Servitus oneris ferendi.—The 
servitude of bearing weight; the right 
to let one’s building rest upon the 
building, wall, or pillars of one’s 
neighbor. Black L. D. [cit Mackeldey 
Rom. i. $73st7i- 


[m] Servitus pascendi.—The servi- 
tude of pasturing; the right of pas- 


turing one’s cattle on another’s 

ground; otherwise called “jus pas- 

cendi.” Black L. D. [cit Inst. 2, 3, 
[n] Servitus pecoris ad aguam ad- 


pulsam.—A right of driving one’s cat- 
tle on a neighbor’s land to water. 
Black L. D 

[o] Servitus predii rustici.—The 
servitude of a rural or country es- 
tate; a rural servitude. Black L. D. 
sCeit Inst. 2, 3, pr., and 3]. 


[p] Servitus predii urbani.—The 
servitude of an urban or city estate; 
an urban servitude. Black L. D. [cit 
Inst. 2, 3, 1]. 


[a] Servitus przediorum.—A pre- 
dial servitude, a service, burden, or 
charge upon one estate for the benefit 
of another. Black L. D. [cit Inst. 2, 
Seaollis 


{r] Servitus projiciendi.—The 
servitude of projecting; the right of 
building a projection from one’s house 
in the open space belonging to one’s 


Ha ee Black Shia Da cite Die. eS, 
2, 2) 
{s] Servitus prospectus.—A_ right 


of prospect. Black L. D. [cit Dig. 8, 
2h: SDomat ol, ol, \6u? 

{t] Servitus stillicidii.—The right 
of drip; the right of having the wa- 
ter drip from the eaves of one’s house 
upon the house or ground of one’s 
neighbor. Black L. D. [cit Dig. 8, 2, 
25 UnSte 2-3, 1, 44]: 


[u] Servitus tigni immittendi.— 
The servitude of letting in a beam; 
the right of inserting beams in a 
neighbor’s wall. Black L. D. [cit Dig. 
Sees 2 avn Stacy) Oy Lye Ne 


{v] Servitus vie.—The servitude 
oOr-right sof “way. Black) LL. Dy feit 
ipishon: Vas Sis onesd lig’ é ; 


67. A maxim meaning “Slavery is 
an institution by the law of nations, 
by which a man is subjected to a 
foreign master, contrary to nature.” 
Peloubet Leg. Max. [cit Coke Litt. p 
116b]. 


[a] Applied in: Com. v. Aves, 18 
Pick. (Mass.) 1938, 215. 


68. ‘Black L. D. [cit Bracton fol. 
4b; Inst. 1, 3, pr.]. See also Servi 
ante. 


“Slave” see Slavery [386 Cyc 466 
text and note 4]. 


69. See Customs Duiee § 51 note 
82 [a] (8). 

70. Rapalje L. D. [quot Shaw v. 
Carter, (Okl.) 297 P 273, 277]. 


“Session” post. 


71. Rapalje L. D. [quot Shaw v. 
Garter, (OK) 297 PB 2r3 2077. 


72. “Court of great sessions in 
Wales” 15 C. J. p 688. 


“Court of quarter sessions of the 
peace” 15 C. J. p 690. 


“Court of Session” and “Court of 
Sessions” 15 C. J. p 691. 


ich MIStoo al Mie OS JIC ROU Wi 4S 4i5 
Dietrich, 126 Fed. 659, 661]; Peo. v. 
Powell, 14 Abb. Pr. (N. Y.) 91, 93. 


74, U.S. v. Dietrich, 126 Fed. 659, 
660. But see Shaw v. Carter, (Okl.) 
297 P 2738, 276 (‘‘ ‘session’ has a fixed 
and definite meaning which has here- 
tofore received a construction by our 
CourGyD). 

75. U.S. v. Dietrich, 126 Fed. 659, 
660. See Bond v. Baltimore, 111 Md. 
364, 871, 74 A 14 (“used in different 


meeting or sitting.*® 


[§ 3] 2. In Sense of Assembly, Meeting or Sitting. 
A meeting which, though it may last for days, is 
virtually one meeting; 80 
sitting ;°? the act of sitting, or the state of being 
seated;**? the actual or constructive*? sitting of an 
academic body,®® commission,®® council,’*? court,®® 


an actual sitting,®! or a 


ways in different parts of this [Bal- 
timore city] charter’’) 


76. U.S. v. Dietrich, 126 Fed. 659, 
660. See John V. Farwell Co. v. 
Matheis, 48 Fed. 363, 364. 


[a] “The context affords the light 
for determining the meaning of the 
word ‘session’ when used in the con- 
stitution.” John V. Farwell Co. v. 
Matheis, 48 Fed. 363, 364. 


[b] “The meaning .. . largely 
depends upon the connection in which 
it is used, and may mean one thing 
in one section or paragraph of a law 
and something else in another.” 
roe ap Baltimore, 111 Md. 364, 371, 


77. U.S. v. Dietrich, 126 Fed. 659, 
660. See infra §§ 3-5. 

78 See infra § 3. 

79. See infra §§ 4, 5. 

80. Roberts Rules of Order [quot 


Bond v. Baltimore, 111 Md. 364, 369, 
74 A 14]. 


[a] “As, for instance, a session 
of congress, which meets for months.” 
Roberts Rules of Order [quot Bond v. 
Baltimore, 111 Md. 364, 369, 74 A 14]. 


“Meeting” 40 C. J. p 628. 


81. Anderson L. D. [quot Shaw v. 
Garter, (OK) S297 Pi 273. 27 Tale Stace 
Heep nado, 58. Or. 54255 Lib e426. 


82. “Abbott as Dy \iquot’ U.Sh av 
Dietrich, 126 Fed. 659, 660; Rallis v. 
Wyand, 40 Okl. 3238, 138 P 158. 162]; 
Anderson L. D. [quot Shaw v. Carter, 
(OkKl1.) 297 PB 2738; 277]; Williams ‘v. 
Nashville, 89 Tenn. 487, 495, 15 Siw: 
364. See’ IPe6,? ‘ve Powell, 14 AbbPr 
(Gar ae)” Chiles Ws 


[a] “The literal meaning of the 
word ‘sessions’ is sittings.” Peo. v. 
Powell, 14 AbbPr (N. Y.) 91, 93. 


“Sitting” [36 Cyc 462]. 


83. Encyclopedia Brit. [quot Shaw 
Va Carter a(OkIs) 20h Ps 2g? ale 


84 Webster New Int. D. 
Shaw v. Carter, supra]. 


85. Century D. [quot U. S. v. Diet- 
rich, 126 Fed. 659, 661; Ralls v. 
Wyand, 40 Okl. 323, 138 P 158; 162 
(quot Shaw Vv. Carter, (OK1.) 297 P 
208, 216) Ie 


86.7 Black; ly, - Dye aquotmite eSeanv. 
Dietrich, 126 Fed. 659, 661; Ralls v. 
Wyand, 40 Okl. 323, 138 P 158, 162]. 


87. Black L. D.; Century D. [both 
quot) Uy Sv. Dietrich, 126 Fed. 659, 
661; Ralls v. Wyand, 40 Okl. 323, 138 
P 158, 162 (quot Shaw vy. Carter, (Oxl1.) 
297 P 273, 276)]; Webster New Int. 
D. [quot Shaw v. Carter, (Okl.) 297 
P 2738, 277]. 


88. Black L. D.; Century D. [both 
quot U. S. v. Dietrich, 126 Fed. 659, 


[quot 
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St) 


or of judges 


lature, ete.,°! for the transaetion of 
the actual®® or econstructive®* assembly of 
similar,?® 
or of the members of sueh a body, 


2 


ness ;° 
the members of these, 
smaller body,°* 
for the transaction of business;‘ 


93 


or any 


99 


gether! or assembly? of a body judicial, legislative, 
for the transae- 


ete.,° or of a body of individuals,* 


661 (also quot Burrill L. D.); Ralls 
v. Wyand, 40 Okl. 323, 138 P 15 8, 162 
(quot Shaw v. (Okl.) 297 P 


Carter, 
278, 276)]; Rapalje Ti D.; Webster 


New Int. D. [both quot Shaw v. Car- 
ter, (Okl.) 297 P 273, 277]. See also 
Courts § 216. 

[a] Similar definitions.—(1) “A 
meeting of the court.” Bryan v, Pin- 
MOvaceArinze $90) S92 1% P OT.» (C2) 


“The session of the court is the ac- 
tual sitting.” Black L. D. [quot Com. 


v. Thompson, 18 Pa. Co. 487, 491]; 
Lipari v.. State, 19 Tex. A. 4381, 4338 
[cit Webster D.]. 


Session or sessions of see Courts 
§§ 216-27 

Sets Burrill, lic.  Ldaot} U.S: y, 
Dietrich, 126 Fed. 659, 661). 


$90. Burrill D. [quot U. S. v. Diet- 
rich, 126 Fed. 659, 661]; Rapalje L. 
D. [quot Shaw v. Carter, (Okl.) 297 
P 273, 27]. 

fa] Similar definition.—‘A 
ing of the justices.” Johnson 
[quot Peo. v. Powell, 14 AbbPr 
ay Be Sad. 


91. Black L. D.; Century D. [both 
quot U. S. v. Dietrich, 126 Fed. 659, 


meet- 
1D y 
(CN. 


661; Ralls v. Wyand, 40 Okl. 3238, 138 
P 158, 162 (quot Shaw v. Carter, 
(OK1.) 297 PB 273, 276)]; Webster New 


Int. D. [quot Shaw v. Carter, (Okl.) 


297 P 273, 277]. 


[a] “The prime definition of this 
word, when applied to a legislative 
body is the actual sitting of the mem- 
bers of such jbody for the transaction 
of business.” John V. Farwell Co. 


v. Matheis, 48 Fed. 3638, 364 ath 
Shaw v. Carter, (OK1.) 297 P 278, 6 
Rallis v. Wyand, 40 OkKl. 3238, 138. , 
158, 162]. 


{b] Similar definition.—‘'A particu- 
lar sitting of the general assembly.” 
Williams v. Nashville, 89 Tenn. 487, 
494, 15 SW 364. 


“General assembly” see General § 3 
Grand Juries §§ 80-87. 


Schools and School Districts § 1057 
et seq. 


Session of legislature see States [36 
Cyc 849, 850].° See also Statutes [36 
Cyc 944, 945]. 


$o0 Black da. BS ifquot “Uns: wv 
Dietrich, 126 Fed. 659, 661; Ralls v. 
Wyand, 40 Okl. 323, 138 P 158, 162]. 
See State v. Maddock, 58 Or. 542, 115 
P 426, 428. 


[a] “Refers to its actual sitting 
and transaction of business.” State 
v. Maddock, 58 Or. 542, 115 P 426, 428. 


93. Century D. [quot f 4 
Dietrich, 126 Fed. 659, 661; Ralls v. 
Wyand, 40 Okl. 3238, 138 P 158, 
(quot Shaw v. Carter, (Okl.) 297 P 
273, 276)]; Webster New Int. D. 
[quot Shaw v. Carter, (Okl:) 297 P 
273, 277]. See John V. Farwell Co. 
v. Matheis, 48 Fed. 368, 364. 


94. Webster New Int. D. [quot 
Shaw v. Carter, (OKl.) 297 P 278, 277]. 


[a] “A body is said to be in ses- 
sion when the members are in fact 
assembled and (constructively) dur- 


or justices in ecourt,®® or of a legis- 


SESSION 


its proper busi- 


or any a 


98 
its final 


the sitting to- 


ing the time between adjourned meet- 


ings, during which time the body is 
for some purposes considered as _ le- 


gally in session. Webster New Int. 
[quot Shaw v. Carter, (Okl.) 297 P 
]. 


x73. 277 


95. Century D. [quot 
Dietrich, 126 Fed. 659, 661; Ralls v. 
Wyand, 40 Okl. 823, 188 P 158, 162 
(quot Shaw v. Carter, (Okl.) 297 P 


ae Vs 


278, 276)]. See John V. Farwell Co. 
v. Matheis, 48 Fed. 363, 364. 

“Assembly” 5 C. J. p 811. 

96. Century D. [quot U. S. v. Die- 
trich, 126 Fed. 659, 661]. 

97. Century: D. [quot Ralls v. 
Wyand, 40 Okl. 823, 188 P 158, 162 
(quot Shaw v. Carter, (Okl.) 297 P 
278, 276)]. 

98. Webster New Int. D. [quot 


Shaw v. Carter, (Okl.) 297 P 273, 277]. 


$9. Century D. [quot U. S. v. Diet- 
rich, 126 Fed. 659, 661; Ralls v. Wy- 
and, 40 Okl. 3238, 188 P 158, 162 (quot 
Shaw v. Carter, (Okl) 297 P 278, 
276)]; Webster New Int. D. [quot 
Shaw v. Carter, (Okl.) 297 P 278, 
27T] 

[a] Similar definitions.—(1) “The 


actual assemblage of the legislature 


for business.” Ralls v. Wyand, 40 
Oklo 323, 138, P 168, oe [quot Shaw 
v. Carter; (Okl.) 297 P 278, 276]. (2) 


“The actual assembly of the members 


fof the legislature] for business.” 
John V. Farwell Co. v. Matheis, 48 
Fed. 3638, 364. 

1. Century D. [quot U. S. v. Diet- 
rich, 126 Fed. 659, 661; Shaw v. Car- 
ter, (OkKl.) 297 P 278, 276 (also quot 


Encyclopedia Brit.); Ralls v. W yandad, 


40 Okl. 323, 188 P 158, 162]. 
2. Encyclopedia Brit. [quot Shaw 
v. Carter, (Okl.) 297 P 278, 277]. 


3. Encyclopedia Brit. [quot Shaw 
v. Carter, supra]. 


4 Century D. [quot U. S. v. Diet- 
rich, 126 Fed. 659, 661; Ralls v. Wy- 
and, 40 Okl. 328 138 P 158, 162 (quot 


320, 


Shaw v. Carter, (OKL) 297 P 278, 
276) ]. . 
5. Century D. [quot 'U. S. v. Die- 


trich, 126 Ped. 659, 661; Ralls v. Wy- 
and, 40 Ok}. ‘$28, 138 P Los; 162 (quot 
Shaw v. Carter, (Ok1.) 297 P 278, 
276)]). 

[a] Similarly stated. = or the 
transaction of its business.” Ency- 
clopedia Brit. [quot Shaw v. Carter, 
(Okl1.) 297 P 278, 277]. 


6 Black L. D. [quot U. 
trich, 126 Fed. 659, 660]. 


7. Bouvier L. D. [quot U. 8S. v. Die- 
trich, 126 Fed. 659, 661]; MacNaugh- 
ton v. Southern Pac. R. Co., 19 Fed. 
881, See State v. Vicknair, 118 
La. 968, 966, 48 S 6385. See also infra 
Se hs 

[a] “Qy the whole term.”—Dew v. 
Judges, 3 Hen. & M. (18 Va.) 1, 27, 3 
AmD 689 [quot Risher v. Wheeling 
Roofing, etc., Co., 57 W. Va. 149, 154, 
49 SH 1016; Cresap v. Cresap, 54 W. 
Va. 581, 582, 46 SE 582; Dunn v. 
Renick, 40 W. Va. 849, 359, 22 SE 66]. 


“Perm” [38 Cye 184]. 


S. v. Die- 


tion of business.5 
[§ 4] 3. In Sense of Time—a. Broad Sense. 


legislative body;° 
between the convening of a 
adjournment ;*° 
term,'* or time during which a court, council, legis- 
lature,?* or the like'® meets daily,'® or regularly,?* 


In 


a more extended sense,® a term? of a court,’ or of 


the entire period intervening 
tribunal or assembly and 
the period,'! space,?? 


8. Anderson L. D. [quot Shaw v. 
Carter, (Okl.) 297 P 278, 277]. See 
State v. Maddock, 58 Or. 542, 115 
426, 428. 


[a] “The respective separate gen- 
eral sessions of the courts to be held 
four times a year, provided for by 
the statutes, are ‘terms,’ within the 
reason and meaning of the act of 
creek MacNaughton v. Southern 

Pac. R. Co., 19 Fed. 881, 882 (constru- 
ing act gover ning removal of causes). 


[b] Similar definitions.—(1) “The 
Session of a judicial court is called a 
‘term.’ ‘Century, D. “Tquot ULws. ave 
Dietrich, 126 Fed. 659, 661; Shaw v. 

Carter, (Ok1.) 297 P 273, 277]; Web- 
ster Int. D. [quot Emerson v. Mis- 
souri, etc., R. Co., 3% Tex. Civ: A. 110; 
82 SW 1060]. (2) “The term ‘session,’ 
when applied to courts, means the 
whole term, and in legal construction, 
the whole term is construed as but 
one day, and that day is always re- 
ferred to the first day or commence- 
ment of the term.” Dew v. Judges, 
3 Hen. &.M. (13 Va.) 1, 27, 3 Amb 
639 [quot Cresap v. _Cresap, 54 W. Va. 
581, 582, 46 SE 582; Dunn v. Renick, 
40 W. Va. 349, 359, 22 SE 66]. 


“Term of court’ see Courts § 216. 
9 Anderson L. D. [quot Shaw vy. 
Carter, (Okl.) 297 P 278, 277]. 


10. U.S. v. Dietrich, 126 Fed. 659, 
660. See Williams v. Nashville, 89 
Tenn. 487, 495, 15 SW 364. 


11. Webster New Int. D. [qu 
Shaw v. Carter, (Okl.) 297 P 273, ora 
Emerson v. Missouri, etches Co. 4 37 


Tex. Civ. A. 110, 82 Sw 1060]. 
12. Century D. [quot U. S. v. Die- 
trich, 126 Fed. 659, 661; Ralls v. Wy- 


and, 40 Okl. 323, 1388 P 158, 162 (quot 
rey vi “Cartér, (OkL.)) 297 Pearce 
276)]. 

“Space” [36 Cyc 517]. 


18. Century D. [quot U. S. v. Die- 
trich, 126 Fed. 659, 661; Ralls v. 
Wyand, 40 Okl. 323, 138 “Ps 158, 162 
(quot Shaw vy. Carter, (OK1.) 257 P 
273, 276)]; Webster .New Int. D: 
[quot Shaw v. Carter, (Okl.) 297 P 
273, 277; Emerson v. Missouri, etc., 
R, Coy st ‘Tex, Civ A. 210) S28 Sives 
1060]. 

14. Century D. [quot U. S. v. Die- 
trich, 126 Fed. 659, 661; Ralls v. Wy- 
and, 40 Okl. 328, 188 P 158, 162 (quot 
Shaw. v. Carter, (Okl.) 297 P 278, 
276)]; Webster New Int. D. [quot 
Shaw v. Carter, (Okl.) 297 PB 278, 277; 


Emerson v. Missouri, ete, R. Co., 37 
Tex. Civ. A. 110, 82 SW 1060]. 


“Time” see Time [38 Cyc 309]. 


15. Century D. [quot U. S. v. Die- 
trich, 126 Fed. 659, 661; Ralls vy: 
Wyand, 40 Okl. 323,-188 P 158, 162 
(quot Shaw v. Carter, (Okl.) 297 ss 
278, 276)1. 

16. Century D. [quot U. S. v. Die- 
trich, 126 Fed. 659, 661; Ralls v. 


Wyand, 40 Okl. 323, 1388 Pp 158, 162 
(quot Shaw v. Carter, (Ok1.) 297 124 
273, 276)]; Emerson v. Missouri, etc. 
R. ‘Co. 87 Tex. Civ. A. 110, 82 SW 
1060. 

17. Webster New Int. D. [qu 
Shaw v. Carter, (OKl.) 297 P 273, 2, 


For later cases, developments and changes in the law see Annotations, same title and section number.. 


for business;1* or transacts business regularly, with- 
out breaking up;'® the space of time between the 
first meeting and the prorogation or final adjourn- 
ment,”° of each particular sitting or term;?! the time 
during which any body of persons or tribunal is or- 
ganized, competent for transaction of its business.” 


[§ 5] b. Less Extended Sense. 


engaged in business.?° 


adjournment ;?7 


18. Century D. [quot U. S. v. Die- 
trich, 126 Fed. 659, 661; Ralls v. Wy- 
and, 40 Okl. 323, 138 P 158, 162 (quot 
shaw v. Carter, (OKI) 297 "P2738, 
276)]1; Webster New Int. D. [quot 
Shaw v. Carter, (Okl.) 297 P. 273, 
277; Emerson v. Missouri, etc., R. Co., 
37 Tex. Civ. A: 110, 82 SW 1060]. 


19. Century D. [quot U. S. v. Die- 
trich, 126 Fed. 659, 661; Ralls v. 
Wyand, 40 Okl. 323, 138 P 158, 162 
(quot Shaw v. Carter, (Okl.) 297 P 
273, 276). 


20. Webster New Int. D. [quot 
Shaw v. Carter, (Okl.) 297 P 273, 277; 
Emerson v. Missouri, etc., R. Co., 37 
Tex. Civ. A. 110, 82 SW 1060 (but 
omitting “final’)]; Williams v. Nash- 
ville, 89 Tenn. 487, 495, 15 SW 364. 


[a] “As . . . the session of a 
court, which commences on the day 
appointed by law and ends when the 
eourt finally rises.’ Bouvier L. D. 
[quot U. S. v. Dietrich, 126 Fed. 659, 
661; Peo. v. Rose, 166 Ill. 422, 428, 
47 NE 64; Peo. v. Auditor Public Ac- 
counts, 64 Ill. 82, 86]. To same effect 
Black L. D. [quot Wood Oil Co. -v. 
Com., 196 Ky. 196, 202, 244 SW 429; 
Shaw v. Carter, (Ok1.) 397 P 2035 2 Us 
Com. v. Thompson, 18 Pa. Co. 487, 
490]; Lipari v. State, 19 Tex. A. 431, 
433 Tquot State v. Hamunds, 55 Or. 
236, 104 P 430, 432]. 


[b] “As a@ session of congress 
which commences on the day appoint- 
ed by the constitution and ends when 
congress finalky adjourns before the 
commencement of the next session.’ 
Bouvier L. D. [quot U. S. v. Dietrich, 
126 Fed. 659, 661; Peo. v. Rose, 166 
Tll. 422, 428, 47 NE 64; Peo. v. Au- 
ditor Public Aceounts, 64 Ill. 82, 86; 
Shaw v. Carter, (Okl.) 297 P 273, 277]. 


[c] “Thus a session of parliament 
(1) is opened with a speech from the 
throne, and closed by prorogation.” 
Webster Int. D. [quot Emerson v. 
Missouri,..ete,, R« Co:, 37 Tex. Civ. A. 
110, 82 SW 1060]. (2) “So a session 
of parliament comprises the time 
from its meeting to its prorogation, 
of which there is in general but one 
in each year.’ Century D. [quot Shaw 
v. Carter, (Okl.) 297 P DivoneenUtde 1 Ge) 
“A session of parliament is reckoned 
from its assembling until proroga- 
tion.’ Encyclopedia Brit. [quot Shaw 
vn Carter, (Okl)), 297% Pe273; 277]. 


[d] “Thus, a session of the legis- 
lature commonly means the period 
from its assembling to its adjourn- 
ment for the year or season, in con- 
tradistinction to its daily sessions 
during that period.” Century D. 
[quot U. S. v. Dietrich, 126 Fed. 659, 
661; Shaw v. Carter, (Ok1. ) 297. P 273, 
277). 

[e] Similar definitions.—(1) ‘The 
whole space of time from its first as- 
sembling to its prorogation or ad- 
journment sine die.”, Black L. D. 
[quot U. S. v. Dietrich, 126 Fed. 659, 


The time during 
which a court,?* or legislative body,?* or other as- 
sembly,?° sits for the transaction of business; 
the time during which it is convened, and actually 
The word is sometimes em- 
ployed to indicate an actual sitting of a court, legis- 
lative body, or other assembly, not interrupted by 
or continued by adjournments in 


SESSION 


or 


has 


sometimes 


661]. (2) “The time during which 
the body sits until its adjournment 


or dispersion.” Encyclopedia Brit. 
[quot Shaw v. Carter, (Okl.) 297 P 
273, 277). 


“Adjournment” 1 C. J. p 1235. 
“Prorogation” 50 C. J. p 793. 


21. Williams v. Nashville, 89 Tenn. 
487, 495, 15 SW 364. 


22. Abbott L. D. [quot U. S. v. 
Dietrich, 126 Fed. 659, 660; Ralls v. 
Wyand, 40 Okl. 328, 138 P 158, 162]. 


23. Bouvier L. D. [quot U. S. v. 
Dietrich, 126 Fed. 659, 661; Peo. v. 
Rose, 166 Ill. 422, 428, 47 NE 64; Peo. 
Vv. Auditor Public Accounts, 64 “Til. 
82, 86; Shaw v. Carter, (Ok1.) 297 P 
273, 277: Ralls v. Wyand, 40 Okl. 
323, 138 P 158, 162]. See Lipari v. 
State, 19 Tex. A. 431, 433. 


[a] Similar definitions.—(1) ‘“‘The 
time during a term in which the court 
sits for the transaction of business.” 
See U. S. v. Dietrich, 126 Fed. 659, 
661; Ralls v. Wyand, 40 Okl. 323, 138 
P 158, 162 [quot Shaw v. Carter, 
(Okl1.) 297 P 273, 276]. (2) “The time 
during the term when the court sits 
for the transaction of business.” 
Black L. D. [quot Wood Oil Co. v. 
Com., 196 Ky. 196, 202, 244 SW 429; 
Parratt v. Wolcott, 75 Nebr. 530, 533, 


106 NW 607; Com. v. Thompson, 18 
Pa. Co. 487, 490]. See Lipari v. State, 
LO Mex As 431) 433" (substituting 


“which a” for ‘when the’’) [quot State 
v. Edmunds, 55 Or. 236, 104 P 430, 
432]. (3) “The time during which a 
court is held.” Burrill L. D. [quot U. 
S. v. Dietrich, supra]. (4) “The time 
of its [a court’s] actual sitting.” 
Webster D. [cit Lipari v. State, supra 
(quot State v. Edmunds, supra) ]. 


[b] In this sense the word may be 
used to designate “each occasion of 
such holding is a ‘session.’’’ Hinkle 
v. Rose, 283 Ky. 606, 26 SW (2d) 541, 
542. 


4. Bouvier 1.7 D. faucot U. Sev. 
Dietrich, 126 Fed. 659, 661; Peo. v. 


Rose, 166 Ill. 422, 428, 47 NE 64; Peo. 
vy. Auditor Public Accounts, 64 Ill. 
82, 86; Ralls v. Wyand, 40 Okl. Boos 


138 P 158, 162 (quot Shaw v. Carter, 
(Ok1.) 297 P 273, 276)]; Rapalje L. 
D. {quot Shaw v. Carter, (Ok1.) 297 
Pelion oll 


25. Bouvier L. D. [quot U. S. v. 
Dietrich, 126 Fed. 659, 661; Peo. v. 
Rose, 166 Ill. 422, 428, 47 NE 64: Peo. 
v. Auditor Public Accounts, 64 Ill. 82, 

; Ralls v. Wyand, 40 Ok. 323, 138 
P 158, 162 (quot Shaw v. Carter, 
(Okl.) 297 P 273, 276)]. 


SG. ADDOtE a, web CUO oil) an Sumive 
Dietrich, 126 Fed. 659, 660; Ralls v. 
Wyand, 40 Okl. 3238, 138 P 158, 162 
(quot Shaw, v. Carter, (Ok1.) 297 P 
Diovan Oils 


[a] “Has reference only to a tem- 
porary sitting of the court in the 


“meeting,”?? and “term” ;33 
nections, it is said to be equivalent to,** or synony- 
mous with “term,”®® in others, it is distinguished 
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ordinary course from day to day, or over Sundays 
and holidays, but not interrupted by adjournments 
to a distant day. 


[§ 6] C. Special Definitions. 
the Presbyterian church,?® consisting of a minister 
and two or more ruling elders.*° 
used in the United States to designate the daily or 
half-daily periods of work of a school.31 


The lowest court ef 


The word is also 


[§ 7] D. Equivalents and Distinctions. The word 


interchangeably with 
but while, in some con- 


been used 


22 


transaction of the special business 
there assigned to them.” State v. 
Edmunds, 55 Or. 236, 104 P 430, 432. 


[b] “Hence, the period of time, 
within any one day, during which 
such body is assembled in form, and 
engaged in the transaction of busi- 
ness.” Black L. D. [quot U.S. v. Die- 
trich, 126 Fed. 659, 661]. 


OES he Ceiey 126 Fed. 659, 
See infra §§ 3 


UiaeS vs Dietrich, 126 Fed. 659, 
660. See infra §§ 3, 


29. Webster New af: D. See Fus- 
sell v. Hail, 134 Ill. A. 620, 622. See 
also Religious Societies §§ 189-196. 


[a] Compared with “presbytery,” 
“synod” and “general assembly.” 
Fussell v. Hail, 134 Ill. A. 620, 622. 


“General assembly” see General § 3. 
“Presbytery” 49 C. J. p 1333. 
“Synod” [36 Cyc 662]. 


27. 
660. 
28. 


ashe Fussell v. Hail, 134 Ill. A. 620, 
31. Century D. [quot Shaw v. Car- 


ter, (Okl,) 297 P 273, 277]. See also 
Schools and School Districts § 1057 
et seq. 


32. Burkleo v. Washington Coun- 
ty, 38 Minn. 441, 442, 38 NW 108. 


[a] When not used in technical 
sense, in connection with the meet- 
ings or Sessions of a county board, 
“the terms ‘session’ and ‘meeting’ 

. have reference merely to a 
time when the board is lawfully con- 
vened and in session for the transac- 
tion of business.” Burkleo v. Wash- 
ington County, 38 Minn. 441, 443, 38 
NW 108. 


“Meeting” 40 C. J. p 628. 


33. Curry v. McCaffery, 47 Mont. 
LORSLUST Seo t8s Rakowski v. Wag- 
oner, 247 Okl. 382° 284, 103 P 632. 


“Term” [38 Cyc 184]. 


34. U.S. v. Dietrich, 126 Fed. 659, 
660; MacNaughton v. Southern Pac. 
Fe Co., 19 Fed. 881, 882; Application 
of Title, ete., Co. of Bridgeport to 
Change "Name to Bankers’ Security 
Trust Co., 109 Conn. 45, 145 A 151, 
154; Ryland v. Harve M. Wheeler 
Lumber Co., 146 La. 787, 790, 84 S 55; 
Curry v. McCaffery, 47 Mont. 191, 197, 
131 P 673 (‘the two words 
mean the same thing’’): Muse v. Har- 
ris, 122 Okl. 250, 254 P 72, 73; Rakow- 
ski v. Wagoner, 24 Okl. 282, 284, 103 
P 632, 633. But see infra note 36. 


35. Ravenscraft v. Blaine County, 
5 Ida. 178, 181, 47 P 942 [cit Rakowski 
Vv. Wagoner, 24 Okl. 282, 285, 103 P 
632, 633]; Heim vy. State, 145 Ind. 605, 
607, 44 NE 638; In re Hamner, 169 
La. 963, 126 S 439, 440; Curry v. Mc- 
Caffery; 47 Mont. 191, 197, hod PGT 
Nation v. Savely, 127 Okl. Bas by ie 260 
P 32, 35; Muse v. Harris, 122’ Okl. 
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therefrom.?° 


[§ 8] E. In Phrases. The word occurs in various 


phrases.** 
“Sessions of the peace” 


several acts of parliament.*° 


Other phrases: “ ‘Adjourned’ or ‘extra’ session, 
“at their next session, 


“adjourned session,’’*+ 


“continue in session,”*? “continuous session, 
tra or called session,”’*® “extraordinary session,’’*® 


is a term used both as the 
name of a court of record held before two or more 
justices of the peace for the execution of the author- 
ity given them by their commission and certain acts 
of parliament,*8 and also to designate a sitting of 
justices for the execution of those purposes which 
are confided to them by their commission and by 


SESSION—SET 


“on three different days of the session, 50 “reonlar 


session,’ 


of the board.”®7 


SET. [§ 


site or place to; 
40 
42 
44 bboy 


“first session,”’*? “hold a session,’’*® “next session,”*® 


250, 254 P 72, 73; Lewis County Pub. 
Comva Uewis. County. Ct. 75 OW. 2Va; 
305, 83 SE 993, 995. See Lipari v. 
State, 19 Tex. A. 431, 433 [quot State 
Vv. Bdmunds, 55 Or. 236, 104 P 430, 
432]. But see infra note 36. 


[a] It “may possibly be employed 
as synonymous with ‘term.’” Heim 
v. State, 145 Ind. 605, 607, 44 NE 638. 


[b] Almost synonymous.—‘It is 
true that lexicographers give very 
nearly the same meaning to the two 
words, and make them almost synony- 
mousy wa Wuipariy Ve ostatem LO Dex. Av 
431, 433 [quot State v. Edmunds, 55 
Or. 236, 104 P 4380, 432]. 


36. U.S. v. Dietrich, 126 Fed. 659, 
662; Carpenter v. Birmingham, 23 
Ala: A. 354, 128 S 901 [aff 221 Ala. 
368, 128 S 899, 900 (quot C. J.)]; Bry- 
an v. Pinney, ) Ariz. 390, 392, 17 Pots 
Hinkle v. Rose, 233 Ky. 606, 26 SW 
(2d) 541, 542; Wood Oil Co. v. Com., 
196 Ky. 196, 202, 244 SW 429; Parratt 
v. Wolcott, 75 Nebr. 530, 533, 106 NW 
607; Muse v. Harris, 122 Okl. 250, 254 
P 72; 73; Rakowski v. Wagoner, 24 
Okl. 282, "284, 103 P 632; State v. Ed- 
munds, 55 Or. 236, 104 P 430, 432; 
Com. v. Thompson, 18 Pa. Co. 4817, 490; 
Robertson y. State, 44 Tex. Cr. 270, 
271, 70 SW 542; Lipari v. State, 19 
Tex, A. 431, 433. See Heim v. State, 
145 Ind. 605, 608, 44 NE 638. 


[a] “Not identical in meaning.”— 
Muse v. Harris, 122 Okl. 250, 254 P 
72, 73. 

[b] “Session” and “term” held not 


convertible or synonymous.—Robert- 
son v. State, 44 Tex. Cr. 270, 271, 70 
SW 542. 


[c] “There is a wide distinction 
between the legal significance of a 
‘term’ > and a) “Session”! of 
court.” Hinkle v. Rose, 233 Ky. 606, 
26 SW (2d) 541, 542. To same effect 
Muse v. Harris, 122 Okl. 250, 254 P 
ager Gasthic words . eas have: 
marked distinctions’). 


[d] “The word ‘term’ is more com- 
prehensive than the word ‘session.’ ” 
Rakowski v. Wagoner, 24 Okl. 282, 
284, 103 P 632. 


[e] In construing federal statute, 
Rev. St. § 1038 governing the remit- 
ting of indictments pending in a dis- 
trict court to the next session of the 
circuit court, it was said: “Section 
1038 upon its face seems to . 
show unmistakably that the word 
‘session’ is therein employed in the 
sense, not of ‘term,’ but of an actual 
sitting of the court for the transac- 
tion of business.” U.S. v. Dietrich, 
126 Fed. 659, 662. 


37. See cases infra this section. 


38. Jacob L. D. [quot Peo. v, Pow- 
ell) 14 AbbibriGNIyYs) 29957.931- 


39. Sie ‘Chitty nCre Wugne, 4, Usee oe 
{quot Peo. v. Powell, 14 AbbPr (N. Y.) 
Soils 


40. Burkleo v. Washington County, 
38 Minn. 441, 443, 38 NW 108. 


41. Bryan v. Pinney, 2 Ariz. 390, 
392; Lie PHOT 


42. Burkleo v. Washington County, 
38 Minn. 441, 442, 38 NW 108. 


43. Bond vy. Baltimore, 111 Md. 364, 
368, 74 A 14. 


44. Wood Oil Co. v. Com., 196 Ky. 
196, 198, 244 SW 429; In re Hamner, 
169 La. 968, 126 S 439, 440; Ryland 
v. Harve M. Wheeler Lumber Co., 146 
La. 787, 84 S 55; State v. Vicknair, 
118 La, 963, 967, 43 S 635. 


[a] “Open court” distinguished. 
In re Hamner, 169 La. 963, 126 S 439, 
440 [quot State v. Vicknair, 118 La. 
9638, 968, 48 S 635 (syllabus) ]. 


45. Williams v. Nashville, 89 Tenn. 
487, 495, 15 SW 364 


46. Peo. v. Monroe County, 65 Hun 
263, 284, 20 NYS 97. See also States 
[386 Cye 850]. 


47. Peo. v. Auditor Public Ac- 
counts, 64 Ill. 82, 86; Peo. v. Monroe 
County, 65 Hun 263, 284, 20 NYS 97; 
Lewis County Pub. Co. v. Lewis Coun- 
ty Ct., 75 W. Va. 305, 83 SE 993, 995. 


[a] Held to mean first “regular 
session.”—Peo. v. Auditor Public Ac- 
counts, 64 Ill. 82, 86; Peo. v. Monroe 
County, 65 Hun 2638, 284, 20 NYS 97; 
Lewis County Pub. Co. v. Lewis Coun- 
ty Ct., 75 W. Va. 305, 83 SH9938, 995. 


[b] “Bxtraordinary session” dis- 
tinguished.—Peo. v. Monroe County, 
65 Hun 268, 284, 20 NYS 97. 


48. Heim v. State, 145 Ind. 605, 
607, 44 NE 638. 


49. Carpenter v. Birmingham, 23 
Ala. A. 354, 128 1S) 90%) fafi 220 Ala: 
868, 128 S 899, 900]. 


50. Bond vy. Baltimore, 111 Md. 364, 
369, 74 A 14, 


51. Wallace v. Jones, 122 App. Div. 
497, 500, 107 NYS 288; Peo. v. Mon- 
roe County, 65 Hun 268, 284, 20 NYS 
97; Williams v. Nashville, 89 Tenn. 
487, 495, 15 SW 364; Lewis County 
Pub. Co. v. Lewis County Ct., 75 W. 
Va. 305, 88 SE 998, 995. See Burkleo 
Vv. Ae rest aes County, 38 Minn. 441, 
442, 38 NW 108. See also States [36 
Cyc 849]. 


[a] “Annual meeting” synonymous. 
—Wallace v. Jones, 122 App. Div. 497, 
500, 107 NYS 288 (construing county 


51 “same session,’”°* “session of the legisla- 
ture, and “special session”; Boe also “General. Ses- 
sions,”°> “Special Sessions,”5¢ and ‘ 


‘special sessions 


SESSION LAWS. The name commonly given to 
_the body of laws enacted by a state legislature at 
one of its annual or biennial sessions.°* 


1] A. As Verb—1. In General. 
primary definition of the verb is to fix; to give a 


The 


to make to assume a specified posi- 


tion or attitude; to place; to put.°® 

Setting. A placing, or putting in a place, condi- 
tion, state, or posture.°° 

[§ 2] 2. In Dog Parlance. 


To point out the seat 


iby BS SU, BES), © 


52. In re Hamner, 169 La. 963, 126 
S 439, 440; Bond vy. Baltimore, 111 
Md. 364, 371, 74 A 14; Williams v: 
Pawan et 89 Tenn, 487, 494, 15 SW 
vo . 


53. Peo. v. Monroe County, 65 Hun 
263, 284, 20 NYS 97. 


54 State v. Maddock, 58 Or. 542, 
115 P 426, 428; State v. Edmunds, 55 
Or. 236, 104 P 430, 432. 


[a] “Special term” not synony- 
mous.—State v. Edmunds, 55 Or, 236, 
104 P 430, 432. 


_55. Bacon Abr. tit Courts of Ses- 
sions, etc. [quot Peo. v. Powell, 14 
Noy CREA S (ONG a) sl eile 


[a] Bacon’s definition.—‘“‘Sessions 
holden for the general execution of 
the authority of the justices of the 
peace, and which are usually holden 
in the four quarters of the year, are 
called ‘General Sessions.’ ” Bacon 
Abr. tit Courts of Sessions, ete. [quot 
on v. Powell, 14 AbbPr (N. Y.) 91, 


“Court of general sessions’ 
J. p 688. See also Courts § 418. 


56. Bacon Abr. tit Courts of Ses- 


15 C, 


sions, etc. [quot Peo. vy. Powell, 14 
AbbPr (N. Y.) 91, 93). 7 
[a] Bacon’s definition.—‘Sessions 


holden on a special occasion for the 
execution of some particular branch 
of the authority of justices of the 
peace are called ‘Special Sessions.’ ”’ 
Bacon Abr. tit Courts of Sessions, 
ete. [quot Peo. v. Powell, 14 AbbPr 
CNY: col 938 ay 


57. Heim v. State, 145 Ind. 605, 607, 
44 NE 6388. 


58. Black L. D. (so called to dis- 
tinguish them from the “Compiled 


Laws” or “Revised Statutes” of the 
state). See generally Statutes [36 
Cye 929]. 


“The Session Laws is not a serial 
publication, or one that is made ata 
fixed period or at a regularly recur- 
ring interval, it is published only once 
as a permanent memorial of its desig- 
nated contents. It has been held that 
publication of the Session Laws is a 
continuous publication.” Pearce vy. 
Peo., 58 Colo. 399, 402, 127 P 224. 


59. Webster New Int. D. 
“Fix”? 26 C. J. p 646. 
“Place” see Place § 16. 
“Put” 51°C. J. p 106. 


60. Seibs v. Engelhardt, 78 Ala. 
508, 510. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SET 


or position of, as of birds, or other game.*t 


Setting. In dog parlance, the term has a some- 
what technical meaning;°* and means standing and 
intently looking in one direction,®* the attitude being 
also called ‘ ‘pointing.”°4 


Setting dog.°® Any dog who Stops at his game;°° 
one kept for the purpose of killing and destroying 
game;°* or one kept or used to kill game.®® 


[§ 3] 3. In Jewelry Parlance. The word has a 
well-known and well-defined meaning in the trade, 
in connection with precious stones ;°9 namely to 
frame or mount, as a precious stone, in gold, silver, 
or other metal.*° 


Phrases: “Cut and set,”7! and “cut, but not set” ;7? 
also “cut for setting,”’**? “cut for setting but not 
set,”"* and “eut not for setting.”*® 


[§ 4] 4. In Sense of Demise. In one sense, the 
word has been said to be synonymous with “de- 
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Phrase: “Set, let, or assign over.’’77 


[§ 5] 5. Phrases—a. In General. The verb may 
be and often is used in phrases whose meanings have 
been the subject of judicial interpretation. ® 


[§ 6] b. Set Apart. Applied to property gener- 
ally, a term of identification,*® or segregation,*°® 
meaning to constitute a reservation;*! to dedicate; 82 
to separate to a particular use;** to set aside in the 
sense of segregation.*4 It has been said to mean 
more than to designate;*® and to signify something 
other than a present conveyance of the title.*® 


Phrases: “Actually set apart,’”®* “dedicated and 
set apart as a public park,’’’’ and “property . . . 
‘set apart’ for the use of the family’; also “ ‘set- 
ting apart’ of the exempt property,’®° “setting apart 
of the particular funds . . . for a particular pur- 
pose, "91 “setting apart of wife’s property,’®? and 

“setting it apart.’’®? 


[§ 7] ce. Set Aside®4—(1) In General: To segre- 


mise.’’?® 


61. Webster New Int. D. 
“Point” 49 C. J. p 1039. 


62. Citizens’ Rapid-Transit Co. v. 
Dew, 100 Tenn. 317, 319, 45 SW 790, 
66 AmSR 754, 40 LRA 518. 


63. Citizens’ Rapid-Transit Co. v. 
Dew, supra. 

[a] “ ‘Setting’ the birds.”—Citi- 
zens’ Rapid-Transit Co. v. Dew, 100 
Tenn. 317, 319, 45 SW 790, 66 AmSR 
754, 40 LRA 518. 


64. Citizens’ Rapid-Transit Co. v. 
Dew, 100 Tenn. 317, 319, 45 SW 790, 
66 AmSR 754, 40 LRA 518. 


“Pointing” 49 C. J. p 1040. 
65. “Pointer dog” 49 C. J. p 1040. 


66. Briarly v. Athorpe, 5 B. & Ald. 
320 note, 7 ECL 180, 106 Reprint 1209. 


67. Hayward v. Horner, 5 B. & Ald. 
Bilge Soo mln 1786) 106 Reprint 1207. 


68. Briarly v. Athorpe, 5 B. & Ald. 
320 note, 7 ECL 180, 106 Reprint 1209. 


69. Smith v. Computing Scale Co., 
147 Fed. 890, 891. 


70. Century D. [quot Smith v. 
Computing Scale Co., 147 Fed. 890, 
S91 Ie 

[a] Insertion of agate as bearing 


in a computing scale held not “set” 
within the tariff act. Smith v. Com- 
puting Scale Co., 147 Fed. 890, 891. 


71, Hahn v. U. S., 121 Fed. 152. 
72. Hahn v. U. S., supra. 
73. Hahn vy. U. S., supra. 
74, Hahn v. U. S., supra. 
75. Hahn v. U.S., supra. 
Jackson v. Silvernail, 15 Johns. 


76. 
(N. Y.) 278, 280. 
[a] “fhe words ‘set’ and ‘let’ [may 
be] synonymous’ with ‘demise.’ ”’ 
Jackson v. Silvernail, 15 Johns. (N. 
Y.) 278, 280. 


77. Jackson v. Silvernail, 15 Johns. 
(N. Y.) 278, 279. 


78. See infra §§ 6-19. 

79s pee In re Trammell, 5 F. (2d) 
326, 32 

[a] aye ath apart” of debtor's 


property entitled to exemption “is a 
mere identification of property to 
which it shall be applied, the burden 
of securing which is put on debtor.” 
In re Trammell, 5 F. (2d) 326, 328. 


“Identification” 31 C. J. p 287. 


80. Yellowstone Park Transp. Co. 
v. Gallatin County, 27 F. (2d) 410, 
411; Slaughter v. Yoakum County, 
109: Tex. 42,-50, 195 SW 1129. See 
McLaran v. Crescent Planing Mill Co., 
117 Mo. A. 40, 49, 93 SW 819. 


[a] Imports segregation, not from 
state but from other public lands. 
Yellowstone Park Transp. Co. v. Gal- 
latin County, 27 F. (2d) 410, 411. 


“Segregation” ante p 96. 


81. Slaughter v. Yoakum County, 
109 Tex. 42, 50, 195 SW 1129. 


“Reservation” 54 C. J. p 700. 


82. See Yellowstone Park Transp. 
Co. v. Gallatin County, 27 F. (2d) 410, 
411. 


[a] Im federal statute of 1864 
[USCA tit 16 §§ 21, 22] creating na- 
tional park, ‘‘ ‘set apart’ is but a more 
or less tautological synonym for ‘ded- 
icated.’”’ Yellowstone Park Transp. 
en v. Gallatin County, 27 F. (2d) 410, 
411. 


“Dedicate” see Dedication 18 C. J. 
p 34. 


83. Webster Int. D. [quot Nash- 
ville R., etc., Co. v. State, 144 Tenn. 
446, 450, 234 SW 327]. See McLaran 
v. Crescent Planing Mill Co., 117 Mo. 
A, 40, 49, 93 SW 819. 


“Separate” ante p 130. 


84 Slaughter v. Yoakum County, 
109 Tex. 42, 50, 195 SW 1129. 


[a] Used in defining ‘“‘dividend.’— 
“When the learned text-writers su- 
pra [citing several] employed the 
terms ‘set aside,’ ‘set apart,’ and ‘ac- 
tually set apart,’ . . .. they proceed 
on the theory that the act of declaring 
a dividend, operating, as it does, as an 
actual severance of the dividend from 
the stock and corpus of the corporate 
property, is ipso facto, in and of it- 
self, the setting apart, setting aside, 
and segregating such dividend in the 
sense that it creates an immediate 
right of the stockholder to demand 
and recover the same when due.” Mc- 
Laran v. Crescent Planing Mill Co., 
tity vio: AL 403 495593 SS Weslo 822. 
See also Corporations §§ 1226-1239. 


“Set aside” infra § 8. 


85. Nashville R., etc., Co. v. State, 
144 Tenn. 446, 450, 234 SW 327. 


[a] In segregation statute.—(1) 


construing statute imposing fine on 
carriers ‘failing to set apart or des- 
ignate separate portions of the cars 
operated for . . . the white and 
colored passengers,” the court said: 
“To set apart means more than to 
designate. The two expressions can- 
not be treated as equivalent. They 
are used here in a disjunctive sense.” 
Nashville R., ete., Co. v. State, 144 
Tenn. 446, 450, 234 SW 327. (2) “The 
requirement that portions of the car 
should be set apart or separated to 
the particular use of each race, to- 
gether with the power conferred 
to compel that particular use, obliged 
the carrier to do something more than 
merely designate the portions of the 
ear to be occupied by the two races. 
The law intended the carrier should 
enforce upon each race the occupancy 
of the appointed places.’’ Nashville 
R., etc., Co. v. State, supra. 


“Designate” 18 C. J. p 971. 


86. Slaughter v. Yoakum County, 
109 Tex. 42, 50, 195 SW 1129. 


[a] “To set land apart, to consti- 


tute it a reservation, . are not 
appropriate terms of conveyance. 
They are terms of segregation. They 


indicate, not a present disposition of 
that which is segregated, but its fu- 
ture use for a definite purpose.” 
Slaughter v. Yoakum County, 109 Tex. 
42, 50, 195 SW 1129. 


87. McLaran v. Crescent Planing 
Mill Co., 117 Mo. A. 40, 49, 93 SW 819. 


838. 
v. Gallatin County, 
411. 


89. Bell v. Bell, 2 Cal. A. 338, 
83 P 814. 


90. In re Trammell, 5 F. (2d) 326 
328. See also Bankruptcy §§ 637— 640: 
Exemptions § 27 


91. Lane v. Vale First Nat. Bank, 
LITIOnws50) 200) PesiGy 230 P eH2) 175, 
Petes al > AMF 


92. Forcht v. National Surety Co., 
WG EY) L895) Wats LOT SWNanb4 DeeSee 
also Husband and Wife §§ 571, 572, 
600-608. 


93. Slaughter v. Yoakum County, 
109 Tex. 42, 50, 195 SW 1129 (apply- 
ing to public lands). 


94. See also Abrogate 1 C. J. p 340; 
Annule 3c... J. ap. 22207 Avoid “67 C25. 

p 874; Cancel 9 C. J. p 1153; Rescind 
B4 hain p 694; Vacate [39 Cye 1104]. 


Yellowstone Park Transp. Co. 
27 F. (2d) 410, 


339, 


’ 
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gate; to separate;®® to set apart.°® 


[§ 8] (2) In Sense of Rescission.°’ 
The term “set aside” has been com- 
“nolle prosequi, 


to make void. 2 


pared with “alter,”? 2 


“modify, 


95. 
Mill Co., 117 Mo. A. 40, 49, 983 SW 819. 

“Segregation” ante p 96. 

“Separate” ante p 130. 

96. McLaran v. Crescent Planing 
Mill Co., 117 Mo. A. 40, 49, 98 SW 819. 

[a] In defining “dividend” as “a 
corporate profit ‘set aside,’ etc.,’’ the 
terms “set apart” and ‘set aside’ held 
used in the sense of severing and seg- 
regating the dividend from the stock 
and corpus of the corporate property. 
McLaran v. Crescent Planing Mill Co., 
DT Miox -As~40} "495 §$93).S'W 819:-~See 
also Corporations §§ 1226-1239. 

“Set apart” supra § 6. 

97. “Rescission” 54 C. J. p 694. 

Setting aside particular decrees, or- 
ders, preceedings, instruments or 
transactions: 
Accord and Satisfaction §§ 103-109. 
Account of: 


Executors and Administrators §§ 
2491-2507. 


Guardian and Ward §§ 412-420. 
Trustee see Trusts [39 Cyc 503, 
504]. 
Adoption of Children §§ 103-120. 
Appointment of: 
Executors and Administrators §§ 
68, 296-316 
Guardian see Guardian and Ward 
§§ 122-138; Infants § 313 (guard- 


ian ad litem); Insane Persons §§ 
286-293. 


Officers § 69. 
Receivers §§ 93-97. 
Trustee see Trusts [39 Cyc 289]. 


Assessment see Municipal Corpora- 
tions §§ 3192, 3220; Taxation [37 
Cye 1135-1138]. ‘ 


Assignment see Assignments for Ben- 
efit of Creditors §§ 497-511; Judg- 
ments § 1002. 

Attachment §§ 980 et seq, 1024, 1152. 

Award see Arbitration and Award §§ 
510-531. 


Ve with Creditors §§ 80, 
Reprcmnise and Settlement §§ 39- 


Consolidation of: 
Actions § 359. 
Corporations § 3645. 
Religious Societies § 201. 
Conveyance see Cancellation of In- 
struments § 202 et seq; Mortgages 
(conveyance of equity of redemp- 
tion). 
Default see Equity § 946; Judgments 
§§ 673-679; Justices of the Peace 
§§ 294, 295; Mandamus § 143. 


Discharge of receiver see Receivers 
§ 110. 


Dismissal and Nonsuit §§ 67—72 (vol- 
untary), 146-156 (involuntary), 


Execution see Executions §§ 413-436; 
Justices of the Peace § 360; Me- 
chanics’ Liens § 749 (for enforce- 
ment of mechanic’s lien). 


Foreclosure sale see Chattel Mort- 


gages § 528; Mortgages §§ 1488- 
1498, 1867 1884; Railroads §§ 790-— 
794. 


McLaran v. Crescent Planing | Fraudulent Conveyances §§ 


SET 


-and “reseind.’’4 


To annul;°® 


93 


423 (ef- 
fect on rights of purchaser), 538— 
561 (as legal remedy), 562-569 (as 
equitable remedy), 572-618 (condi- 
tions precedent to action). 


Garnishment § 558 et seq. 


Indictments and Informations §§ 367— 
396 (motion to quash or set aside). 


Injunctions § 670 et seq (dissolution 
of injunction). 

Judgment see Appeal and Error §§ 447 
(appeal from judgment set aside, 
arrested or superseded), 3311, 3312 
(vacating judgment of appellate 
court); Judgments §§ 484-600, 651— 
657 (confessed judgments), 669, 670 
(consent judgments), 788 (as equi- 
table relief); Justices of the Peace 
§§ 308-315 (vacating in justice’s 
court); Mandamus § 142 (manda- 
mus to compel vacation of judg- 
ment); Partnership §§ 358, 359 
(judgment confessed by individual 
partner); Recognizances § 81 (in 
action or scire facias on recogni- 
zance). See also specific titles for 
setting aside judgment in particu- 
lar action or proceeding). 


Judicial Sales § 153 et seq. 


Letters of administration see Execu- 
tors and Administrators §§ 274-295. 


Marriage see Divorce 19 C. J. p 1; 
Marriage § 119 et seq. 


Order see Arrest §§ 221-249 (quash- 
ing or vacating order of arrest); 
Executions § 647 (of confirmation 
of execution sale); Motions and Or- 
ders §§ 169, 174; References §§ 73-— 
77 (setting aside order of refer- 
ence); Searches and Seizures § 171 
et seq (motion to set aside search 
order or warrant). 


Partnership §§ 893, 894 (setting aside 
settlement agreement), 


Patent to public lands see Public 
Lands §§ 511-533 (United States 
lands), 595 (state lands), 736 (Ca- 
nadian Crown lands). 


Report see Equity §§ 790-796 (report 
of master or commissioner); Ref- 
erences §§ 276-299 (setting aside re- 
port of referee). 


Sale see Assignments for Benefit of 
Creditors § 347 (of assets of as- 
signed estate); Executions §§ 659- 
690 (under execution); Executors 
and Administrators §§ 1647-1688 
(annulling sale of decedent’s estate 
after confirmation); Guardian and 
Ward §§ 343-349 (of ward’s prop- 
erty by guardian under court or- 
der); Infants § 1387 (of infant’s 
property under order of court); Me- 
chanics’ Liens § 755 (of property 
under mechanic’s lien); Mortgages 
§§ 1488-1498 (on foreclosure under 
power of sale), 1867-1884 (on fore- 
closure by action); Municipal Cor- 
porations §§ 3562, 3563 (of land for 
assessments or special taxes for 
public improvements); Partition §§ 
764-786 (on partition); Public 
Lands § 226 (of school and universi- 
ty lands); Receivers § 355 (sale by 
receiver); Taxation [387 Cye 1373-— 
1377] (of land for taxes). 


Service see Process §§ 320-334. 


Submission to arbitrators see Arbitra- 
tion and Award §§ 91-127. 


Verdict see Criminal Law § 2615 et 
seq (in criminal prosecution); New 
Trial 46 C. J. p 1 (in civil action). 


In the past tense the phrase has 


been compared with “quashed’”® and “reversed,”® 
and distinguished from “excused.”* 


Will or probate thereof see Wills [40 
Cyc 1234-1236, 1240-1245, 1251-12538, 
1256-1259, 1261- 1263, 1268-1271, 
1345-1348, 1370-1376]. 

Writ see Assistance, Writ of § 25; 
Certiorari § 293 et seq; Habeas Cor- 
pus § 170; Mandamus §§ 623-626 
(motion to quash), 717 (setting 
aside peremptory writ); Ne Exeat 
§§ 42-48; Replevin § 255 et seq. 

Written instrument in general see 
Cancellation of Instruments § 202 
et seq. 


Statutory new trial as of right in 
suit to set aside conveyance see New 
Trial § 585 et seq. 


98. Bouvier L. D. [quot Brandt v. 
Brandt, 40 Ors 477, 485, 67 P 508]; 
State v. Primm, 61 Mo. 166, 171. 


[a] “Any thing less than an an- 
nulment would be an alteration or 
modification.” Brandt v. Brandt, 40 
Or. 477, 485, 67 P 508. 


“Annul”? 3 C. J. p 222. 


99. Bouvier L. D. [quot Brandt v. 
Branadt,,.40° Or. 47,485, 6% PabvSsts 
State v. Primm, 61 Mo. 166, 171. See 
Steinmeyer v. Steinmeyer, 64 S. C. 
413, 417, 42 SE 184, 92 AmSR 809, 59 
LRA 319. 


[a] “Void” and “set aside” in an 
adjudication that a voluntary deed is 
void as against the creditors of a 
grantor ‘‘must be understood as mean- 
ing only that the conveyance,’ while 
good as against all others, shall not 
operate to defeat the equity of the 
creditors of the grantor.” Steinmeyer 
v. Steinmeyer, 64 S. C. 4138, 417, 42 
SE 184, 92 AmSR 809, 59 LRA 319. 


“Woid” [40 Cyc 214-217]. 


1. Brandt v. Brandt, 40 Or. 477, 
485, 67 P 508. 


“Alter” 2 C. J. p 1165. 


2. Brandt v. Brandt, 40 Or. 
485, 67 P 508. 


“Modify” 40 C. J. p 1487. 


wa State v. Primm, 61 Mo. 166, 171, 
3. 


{a] “Nolle prosequi’”’ of indictment 
held to have same legal effect as if 


ETT 


“set aside.” State v. Primm, 61 Mo. 
166, 173. 

“Nolle prosequi” 46 C. J. p 483. See 
also Criminal Law § 778 et seq. 

4. Brooke v. Eastman, 17 S. D. 
339, 348, 96 NW 699. 

[a] “Rescind” distinguished. 


“Sales are usually ‘set aside’ for some 
cause affecting their validity ab ini- 
tio. It is scarcely accurate to speak 
of ‘setting aside’ a valid sale when 
the evident purpose . . . is to as- 
certain the rights and liabilities re- 
sulting therefrom. Possibly ‘rescind’ 
would more nearly express the legis- 
lative intent.’’ Brooke v. Eastman, 
17 S. D. 339, 348, 96 NW 699. 


“Rescind” 54 C. J. p 694. 

5. State v. Primm, 61 Mo. 166, 171. 
“Quash” 51 C. J. p 119. 

6. State v. Primm, 61 Mo. 166, 171. 
“Reversed” 54 C. J. p 744. 


7. Santee v. Standard Pub. Co., 36 
App. Div. 555, 556, 55 NYS 361. 


[a] Applied to juror.—‘‘The sec- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


\ 


Phrases: “Setting aside of the stipulation,”® and 


“cs 


setting aside’ . . . sale.’ 


[§ 9] d. Set at Liberty. A phrase that may be 
employed either as meaning to free from a charge, 
so that a second indictment for the same offense does 
not lie,1° of as meaning only to set the accused free 
from the pending charge,!! and not to prevent a 
second indictment; and in this latter use it is dis- 


tinguished from “discharge.”!* 
[§ 10] e. Set Forth. 


in the proper place.1* 
Setting forth. 


“alleges.”16 
Phrases: 


tion [Code Civ. Proc. § 1174] says the 
juror shall serve unless ‘excused’ or 
‘set aside.’ The terms used are not 
synonymous, but mean entirely dif- 
ferent things.” Santee v. Standard 


Pub. Co., 36 App. Div. 555, 556, 55 
NYS 361. See also Juries §§ 309-314, 
398, 425-481. 


“Excused” 23 C. J. p 277. 


8. Wisconsin Mut. Liability Co. v. 
State Industrial Commn., (Wis.) 232 
NW 885, 886. 


[a] Refusal to affirm stipulation 
for settlement of workmen’s compen- 
sation claim, held in effect a review 
and setting aside of such stipulation. 
Wisconsin Mut. Liability Co. v. State 
Industrial Commn., (Wis.) 232 NW 
885, 886. See also Workmen’s Com- 
pensation Acts §§ 123-132. 


9. Brooke v. Eastman, 17 S. D. 339, 
348, 96 NW 699. See also Sales § 224 
et seq. 


10. Peo. v. Heider, 225 Ill. 347, 351, 
80 NE 291, 11 LRANS 257 [quot Peo. 
v. Henwood, 65 Colo. 566, 567, 179 P 
874 (but disapproving the holding) ]. 


11. Peo. v. Henwood, 65 Colo. 566, 
568,.179 P 874. See State v. Garth- 
waite, 23 N. J. L. 1438, 148. 


12. Peo. v. Henwoad, 65 Colo. 566, 
568, 179 P 874. See State v. Garth- 
waite, 28 IN pd lane 1235 148; 


' [a] One charged with a criminal 
offense, who has been set at liberty, 
under Rev. St. (1908) § 2926, for de- 
lay in bringing him to trial, may be 
indicted again and tried for the same 
offense; “set at liberty,’’ as used in 
the statute, not meaning finally dis- 
charged. Peo. v. Henwood, 65 Colo, 
566, 15638, 17.9 P8774. 


13. Peo. v. Henwood, 65 Colo. 566, 
568, 179 P 874 


[afin mincbargend a broader term.” 
—Peo. v. Henwood, 65 Colo. 566, 568, 
179 P. 874. 


_[b] “Setting at liberty” held not 
intended as “final discharge.’ Peo. 
v. Henwood, 65 Colo. 566, 568, 179 P 
874, + 


' “Discharge” 18 C. J. p 1049. 


14. Buffalo Forge Co. v. Cleveland 
Steam Fitting, etc., Co., 82 Oh. St. 
199, 204, 92 NE 238 


15. Seibs v. Engelhardt, 
508, 510. 
“~he words ‘ex vi terminorum’ 
imply a writing.’—Seibs v. Engel- 
hardt, 78 Ala. 508, 510. 

16. In re Harrison, 46 Minn, 331, 
334, 48 NW 1132. See State v. Owens, 
200 Mo, A. 468, 207 SW 241, 242. 


78 Ala. 


The term, when used in 
connection with a copy of an account in a pleading, 
said to mean placing or putting a copy of the account 


Placing or putting in a place 
to be seen or viewed;'® and also synonymous with 


“Set forth facts showing a meritorious 
defense,”’!? “‘set forth’ the copy,”’!® and “setting 


SET 


stance. 


cate.?° 


Phrases: 


is 


“Set out . . 
“set out in fact,’”?* “set out on private property, 
“set out the land on execution,’’*® “set out the land 
to the ereditor,’?! and 
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forth the amount.’’9 
[§ 11] f. Set on Foot. 
der ;?! put in way of being ready;?? set forward.” 
[§ 12] g. Set Out—(1) When Applied to Sub- 
The meaning of the expression when ap- 
plied to substance,** is to allot, to assign, to mark by 
boundaries or distinctions of space;*°® also to indi- 


Arrange;?° place in or- 


by metes and bounds,’’?* 
9929 


“street ‘formed or set out 


on private property.’ ”? 


“Allege” 2 C. J. p 1149. 
Generally see Pleading §§ 140-170. 


17. State v. Owens, 200 Mo. A. 468, 
207 SW 241, 242. 


[a] Allegation in general terms 
that defendants had a meritorious de- 
fense, held not a “setting forth” of 
such defense within statutory re- 
quirement [Rev. St. (1909) § 2104]. 
State v. Owens, 200 Mo. A. 468, 207 
SW 241, 242. 


18. Buffalo Forge Co. v. Cleveland 
Steam Fitting, etc., Co., 82 Oh. St. 199, 
205, 92 NE 2388. 

[a] “Attaching of copies” distin- 
guished.—Buffalo Forge Co. v. Cleve- 
land Steam Fitting, ete., Co., 82 Oh. 
St. 199, 205, 92 NE 238. 

19. Seibs v. Engelhardt, 

508 eak0. 

[a] In mechanics’ lien statute re- 
quiring notice ‘‘setting forth the 
amount” the phrase held to imply 
clearly that the notice must be in 
writing. Seibs v. Engelhardt, 78 Ala. 
508, 510: 

ZOU UL Save 
iNo,, 15,975;, 2 
inote, 

“Arrange”? 5 C. J. p 373. 

2 eWi Sn ve © Sullivan; 
No. 15,975; 2 Whart. Cr. 
note. 


“Place in order” 48 C. J. 

225 OU. Si -v.-O'Sullivan,; 
Nov 15,9755 2 Whart. (Cre aig 
note. 

“Ready” 52 C. Jo Dy LSS: 

23n0 Ui sev. O'Sullivan, yiemnease 
No. 15,975; 2 Whart. Cr. L. § 2802 
note. 


“Porward” 26 C. J. p 1002. 


78 Ala. 


27 EF. Cas. 
L. § 2802 


O’Sullivan, 
Wihart. Cr: 


av EH. Cas. 
L. § 2802 


p 1217. 


2 ae Cais. 
§ 2802 


24. Booth v. Booth, 7 Conn. 350, 
Raat, 
25. Webster D. [quot Booth v. 


Booth, 7 Conn. 350, 375]. 
SANot? 2): C.J. Di L153: 
“Assign? 5 C. J. p 826. 
“Mark”? 38 C. J. p 1258. 
“Boundaries” see Boundaries § 1. 


26. Brunswick v. Baker, 21 Austr. 
Crea, R40", 


[a] “To set out a street within 
the meaning of § 526 [of the Local 
Government Act 1915 (Vict.) (No. 
2686)] means to indicate it on the 
ground.” Brunswick Corp. v. Baker, 
21. Austr:.C., E.R 40%- 420. 


“Indicate” 31 C. J. p 546. 


[§ 13] (2) In Written Instruments. 
ence to a written instrument such as an indictment,?? 
pleading,** or other writing,?® words said to mean no 
more than*®® allege,>* aver,?® deseribe,?® incorpo- 
rate,*° recite,++ or narrate*? facts or circumstances, 


With refer- 


27. Booth v. Booth, 7 Conn. 350, 


375 


“Metes and bounds” see Boundaries 
§ 7 text and note 83. 


HELP Booth v. Booth, 7 Conn. 350, 
[a] “That is, it [the land] is to 


be located and identified.” 
Booth, 7 Conn. 350, 375. 


29. Brunswick v. Baker, 21 Austr. 
Chur RE 40'7,, “418% 


ia Booth v. Booth, 7 Conn. 350, 


31. 


32. 
Co 


Booth vy. 


Booth v. Booth, supra. 


Brunswick vy. Baker, 21 Austr. 
R. 407, 412. 


3c Ue Sev. Watkins, 228) hae Cas: 
No. 26,649) 3° Cranch ‘Ca€i 440 


34. Black L. D. [quot ‘Chadron 
First Nat. Bank v. Engelbercht, 58 
Nebr. 639, 641, 79 NW 556 (also cit 
Webster Int. D.); Powder Valley 
State Bank v. Hudelson, 74 Or. 191, 
201, 144 P 494]. 


35. Powder Valley State Bank v. 
Hudelson, supra (in assignment of 
oe 

WSS ove Watkins 238" hesCac: 
No ory 649, 3 Cranch C. C. 441. 


387. Black L. D. [quot Powder Val- 
ley State Bank v. Fore 74 Or. 
191, 201, 144 P 494]; U. v. Wat- 
kins, 28 EF. Cas. No. 16, B49" 3 Cranch 
Conn keeae 


“Allege” 2 C. J. p 1149. 


38. Black L. D. [quot Powder Val- 
ley State Bank vy. Hudelson, 74 Or. 
PON, -20i 5 Lhe Re 4 OA Se i Sea meiel tee 
kins, 28 F. Cas. No. 16,649, 3 Cranch 
CrGu 4a. 

“Aver? 6-C., Jip 873. 


39. Black L. D. [quot Powder Val- 
ley State Bank v. Hudelson, 74 Or. 
191, 201, 144 P 494). 


“Describe” 18 C. J. p 968. 


40. Black L. D. [quot Powder Val- 
ley State Bank v. Hudelson, 74 Or. 
191, 201, 144 P 494]. 


“Incorporate” 31 C. J. p 406 text 
and note 19. 


41. Black L. D. [quot Chadron 
First Nat. Bank v. Engelbercht, 58 
Nebr. 639, 641, 79 NW 556 (also. cit 
Webster ‘Int. D.); Powder Valley 
State Bank v. Hudelson, 74 Or, 191, 
201, 144 P 494]. 


“Recite” 53 C. J. p 548. 


42. Black L. D. [quot Powder Val- 
ley State Bank v. Hudelson, 74 Or.° 
191, 201, 144 P 494]. 
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or state in full.*® 
Phrase: “Set out briefly and concisely.”’4* 


[§ 14] h. Set the Case for Trial.*° An entry or 
order made in the cause by the court, either by its 
own motion, in regulating its business, in compliance 
with the statute, or rules of the court made con- 
formably therewith, or by agreement of parties, by 
which a day certain is fixed, on or after which the 
case may be called for final disposition or trial.*® 


[§ 15] i. Set Up—(1) Intransitive Sense. When 
the expression is not transitive, but is used in the 
middle sense,*? it is defined as to begin business or 
a scheme of living.*® 


Set up in practice. Applied to a doctor, it has been 
held to mean to carry on a practice;*® to go and 
habitually practice in a district, irrespectively of 
whether he has a house there or not.°° 

[§ 16] (2) Transitive Sense—(a) In General. 
When used in a transitive sense the expression “to 


set up” may be employed as meaning to advance,°? 
to assert,°? or to propose [something] for reception 


43. Black L. D.; Webster Int. D. 


an, 73 L. J. Ch. 408, 410 (construing 


SET 


or consideration.®* 


Setting up a claim. A phrase which refers to 
some assertion of rights or interest in real estate 
the effect of which is necessarily to throw a cloud 
over the title and which claim is liable to be used, 
by the party asserting it, for an improper purpose 
to the injury of the real estate owner.** 


Other phrases: “Defense set up”;>> and “setting 
up a counterelaim.”°® 


[§ 17] (b) Applied to Appliance, Device or Ma- 
chine. Applied concretely to a prohibited appliance 
or device, as a gaming device®’ or still,°® the words 
are said to constitute a phrase of very wide latitude 
and meaning,®® and to mean more than a mere pos- 
session of the article or its parts.°° The term obvi- 
ously means placing it in position to operate and 
connecting its parts so that it may be used;°? but 
it does not necessarily and exclusively apply to a 
completed construction,®? or an article in opera- 
tion;®? although it does mean assembled at one place 
and ready for use,°* and capable of being used.®° 


affidavit.” The Saxicava, [1924] P. 


- {both quot Chadron First Nat. Bank 
v. Engelbercht, 58 Nebr. 639, 641, 79 
NW 556]. 


Capi og bbe eal CO. 
note 23. 


“State” [36 Cyc 816 text and notes 
35, 36]. 


44. Powder Valley State Bank v. 
Hudelson, 74 Or. 191, 201, 144 P 494. 


[a] Used in Supreme Court Rule 
[Supreme Court Rules 11, 12 (56 Or. 
618-621, 117 P x, xi)] (1) the phrase 
“means to state and describe briefly 
the rulings of the trial court which 
the appellant desires to have reviewed 
on the appeal.” Powder Valley State 
Bank v. Hudelson, 74 Or. 191, 201, 144 
P 494. (2) An assignment of error 
complaining that “the circuit court 
erred in allowing the witnesses ... 
to answer several questions respec- 
tively embodied in [mentioned] ex- 
ceptions” held insufficient to comply 
with Supreme Court Rule 11, provid- 
ing that appellant shall “set out brief- 
ly and concisely” the errors relied 
on. Powder Valley State Bank v. 
Hudelson, 74 Or. 191, 201, 144 P 494. 


“Briefly” 9 C. J. p 500: 
“Concisely” 12 C. J. p 387. 


45. See Criminal Law § 793 et seq; 
Trial [88 Cyc 1279-1295]. 


46. Moore v. Sargent, 112 Ind. 484, 
488, 14 NE 466. See Markey v. Lou- 


J. p 361 text and 


isiana, ete., R. Co., 185 Mo, 348, 84 
SW 61. 
fa] “Calling a case for trial’ dis- 


tinguished.—Moore v. 112 


Ind. 484, 488, 14 NE 466. 


47. Robertson vy. Buchanan, 73 L. 
J. Ch. 408, 410. 


48. Century D. 


49. Robertson v. Buchanan, 73 L. 
J. Ch. 408, 410. 


“Practice” 49 C. J. p 1311. 


50. Robertson v. Buchanan, 73 L. 
J. Ch. 408, 410. 


[a] Distinguished from “practice.” 
—‘“‘They are very different things and 
a man may well commit a breach of 
a covenant not ‘to practice’ by an 
act which would not constitute a 
breach of a covenant not to ‘set up 
in practice.’”” Robertson y. Buchan- 


Sargent, 


covenant in latter form). 


[b] Covenant not to ‘set up in 
practice’ held not violated, by a phy- 
sician who had sold his practice, “in 
the case of the two patients whom he 
did attend, . at their own in- 
vitation because he had been their 
medical adviser previously, oles 
though he did ‘practice.’’’ Robertson 
v. Buchanan, 73 L. J. Ch. 408, 410. 
See also Good Will §§ 1-3, 12-20. 


51. ‘Century D. 
“Advance” 2 C. J. p 31. 


52. Campbell v. Disney, 93 Ky. 41, 
42,18 SW 1027, 13 KyL 919. See The 
Saxicava, [1924] P. 131, 136 (“by af- 
fidavit he asserted and in that sense 
set up that he had got a counter- 
claim’’), 


CASSOLt’ OL Cu J.D Olas 
53. Century D. 
“Propose” 50 C. J. p 789. 


54. Maxon v. Ayers, 28 Wis. 612, 
614 [quot Fox v. Williams, 92 Wis. 
320, 324, 66 NW 357]. See Campbell 
v. Disney, 93 Ky. 41, 42, 18 SW_ 1027, 
13 Kyl 919 [quot Brown v. Ward, 
105 SW 964, 965, 32 KyL 261]. 


[a] Facts showing hostility of 
claim must be alleged.—‘‘Iacts should 
be alleged showing that the defend- 
ant was setting up a claim of title 
or right hostile to the title of the 
plaifitiff. . . . But where the al- 
legation is that the defendant ‘is set- 
ting up claim to the land’ which does 
not necessarily mean a hostile claim, 
but it may mean a claim that is 
friendly to the plaintiff's title, then 
the additional allegation that such 
claim clouds the plaintiff's title, does 
not make the expression, ‘setting up 
claim,’ equivalent to the allegation 
that the defendant was claiming a 
hostile title to that of the plaintiff.” 
Campbell v. Disney, 93 Ky. 41, 42, 18 
SW 1027, 138 KyL 919 [quot Brown v. 
Ward, 105 SW 964, 965, 32 KyL 261 
(but erroneously using “possession” 
for “‘expression” in quotation) ]. 


“Claim” 11 C. J. p 816. 


eo The Saxicava, [1924] P. 181, 


[a] “The ‘setting up’ there must 
necessarily refer to a setting up in an 


131, 135. 


56. The Saxicava, [1924] P. 131, 
135. See also Dismissal and Nonsuit 
§ 33; Pleading §§ 380-391; Set-Off 
and Counterclaim post p 351. 


57. See cases infra note 66. 


58. U. S. v. Forty-Six Bottles Al- 
leged Home Brew Beer, 39 F. (2d) 
240, 241; Otto v. U. S., 29 F. (2d) 504, 


505" Colasurdo v. U. -S., 225 FY (a) 
934, 935; McGarity v. State, 151 Ark. 
423, 426, 236 SW 611; Linder vy. 


State, 39 Okl. Cr. 16, 262 P 706, 707. 


Setting up still without permit see 
Internal Revenue § 204. 


59. McGarity v. State, 
423, 425, 236 SW 611. 


60. Linder vy. State, 39 Okl. Cr. 16, 
262 P 706, 707. 


[a] Possession of parts distin- 
guished.—Linder v. State, 39 OKl. Cr. 
16, 262 P 706, 707. 


61. Linder v. State, 39 Okl. Cr. 16, 
262 P 706, 707. 


[a] Evidence insufficient to show 
“defendants ‘set up’ a_ still as 
charged.”’ Linder v. State, 39 Okl. Cr. 
16, 262 P 706, 707. 


62. McGarity v. State, 151 Ark. 
423, 425, 236 SW 611. See U. Si ‘vy. 
Forty-Six Bottles Alleged Home Brew 
Beer, 39 F. (2d) 240, 241 (small rel- 
atively unessential part missing). 


63. U. S. v. Forty-Six Bottles Al- 
oy arrest Brew, Beer 390 he ea 


[a] “The word ‘set up’ and ‘in op- 
eration’ have a difference in meaning.” 
U. S. v. Forty-Six Bottles Alleged 
Home Brew Beer, 39 F. (2d) 240, 241. 


64. McGarity v. State, 151 Ark, 
423, 426, 286 SW 611. See U. S. v. 
Forty-Six Bottles Alleged Home Brew 
Beer, 39 F. (2d) 240, 241 (‘ready for 
operation’”’). 

[a] “A still is ‘set up’ [within Gen. 
Acts 1921, p 373 § 3], when all the 
parts are assembled at one place and 
ready for use as a still when con- 
nected together.” McGarity v. State, 
151 Ark. 423, 425, 236 SW 611. 


65. Otto v. U. S, 29 F. (2d) 504, 
505 [cit Colasurdo v. U. S., 22 F. (2a) 
934, 935]. 


151 Ark. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SET 


Phrase: “Setting up... gaming device.”6& 
[§ 18] j. Set Upon. To assault.®7 


[§ 19] k. Other Verb Phrases. “Set down for 
trial,”°s “set down to be heard,”®® “set fire to any 
woods,”*° and “set forward”;*! also “setting nets 
for turtles.” 


[§ 20] B. As Noun—1. As Name of Tool. A tool 
used to receive the blows of a sledge in riveting the 
plates of metal beams.‘ 


[§ 21] 2. In Sense of Collection or Group—a. In 
General. A collection or group of things of the 
same general character intended to be used togeth- 
er and strictly speaking more than two in number,“ 
although it has been held that, by common usage, two 
articles may constitute a set.7° 


[§ 22] b. Traveling Set. A combination of toilet 
articles made up to be carried by the traveler and 
designed for the toilet or for the care of his person 
or clothing while traveling;*° or put up or assembled 
in a form which permits of their being conveniently 
carried by the traveler as part of the baggage to 
which he has daily access while traveling.** 
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[§ 23] c. Other Phrases. “Set of bicycle tires,”*® 
“set of clothes brushes,”?® “set of colors,”®® “set of 
cuff buttons,’”’®! “set of fencing foils,”*? “set of 
furs,’”’’? and “set of military brushes”;** also “sets 
or trains of tubs,’’®® and “traveling, bottle, drinking, 
dining, or luncheon and similar sets.’”*° 


[§ 24] C. As Adjective—l. In General. The pri- 
mary definition of the word** is fixed in position; 
immovable; rigid.®® 


[§ 25] 2. Set Line.*® A line to which a number 
of baited hooks are attached, and which, supported 
by a buoy, is extended on the surface of the water ;°° 
a line with baited hooks fastened to it set or an- 
chored for taking fish;® a name applied to a long 
line having attached to it at regular intervals lines 
armed with hooks, at either end of which is an an- 
chor to hold the trawl] in place, furnished also with 


a line and buoy to indicate its position.” 
Phrase: “Set lines excepted.’ 


[§ 26] 3. Set Net. Any net that is, or may be, set 
in a desired position;°* one fastened at one or both 
ends, so the whole net cannot drift with the current, 


coy een v. State, 106 Ark. Foes Co., 76 Kan. 70, 71, 90 P 760. 82. U.S. v. Mark Cross Co., supra. 
Mo. 456. 465 rong Ree ve ores [a] Also called “snap.”—Gillaspie 83. U.S. v. Mark Cross Co., supra. 
Gaming 8§ 165—173. v. United Iron Works Co., 76 Kan. 70, [a] It “may consist only of a fur 


67. Yazoo, etc., R. Co. v. Williams, 
87 Miss. 344, 353, 39 S 489. 


71, 90 P 760 (describing its construc- 
tion and method of use). 


muff and fur cape or neckpiece.” U. 
Siuws Mark, Cross) Co.'4 Custos Aas GUr 


aa ts Ke Poo Me eonaara hee Lae ek S274 278: 

ssaw. see Assault an attery ark Cross Co., ust. A. -S. > 

al 278]. But see infra note 75. Nea ue ence Cross Co., 4 Cust. 
68. Markey v. Louisiana, etc., R. [a] “Etymologically speaking, that i a ¢ d ; 

Co., 185 Mo. 348, 359, 84 SW 61. definition may be strictly correct.” She ee aie cat two Uke bene e 
[a] Stipulation filed in court, UES: ove, Marks Gross (Co. 4 <CustaAs A Cust AU. Sy Otek “278 oe 
; + (U. S.) 274, 278 (U, ) , * 

signed by the counsel of the parties, oh , : 

agreeing that the cause should be 75. U.S. v. Mark Cross Co., 4 Cust. 85. Morgan v. Evans, [1926] 2 K. 

“set down for trial” for a certain day] A. (U. S.) 274, 278. See also infra|B. 74. 

of a certain term held to mean, no} § 23. [a] One tub held included in term 


limitation being specified, a trial on 
the merits. Markey v. Louisiana, etc., 
R. Co., 185 Mo. 348, 359, 84 SW 61. 


69. Boon v. Riley, 171 Ala, 657, 
660, 54 S 997. 


[a] “Setting down to be heard.”— 
Within chancery practice rule 28, 
providing that a dismissal of the bill, 
caused by complainant “after the 
cause is set down to be heard,” is 
a bar to another suit for the same 
matter, “if a cause is at issue, and 
it is when answer is filed, it stands 
upon the docket to be called and heard 
as a matter of course at the next 
term of the court; and if it then 
‘comes on to be heard,’ and is contin- 
ued to the next term, . this is 
necessarily a ‘setting down to be 
heard’ at the next term.’ Boon y. 
Riley, 171 Ala. 657, 660, 54 S 997. 


70. Mizzell v. Branning Mfg. Co., 
158 N. C. 265, 73 SE 802, 803. 


[a] Voluntary firing of woodland. 
—Revisal (1905) § 3346, which pro- 
vides that if any person shall “set 
fire to any woods” on his own prop- 
erty, without notice to adjoining land- 
owners, and without taking effectual 
care to extinguish the fire before it 
reach adjoining lands, he is liable in 
an action to any one injured, refers 
to setting fires upon woodland, and 
does not apply unless the firing is vol- 
untary or intentional. Mizzell v. 
Branning Mfg. Co., 158 N. C. 265, 73 
SE 802, 803. 


2 een Cas: 


71. U. S. v. O’Sullivan, 
No. 15,975; 2 Whart. Cr. L. § 2802 
note. 

72. See Fish § 48 note 35 [a]. 


73. Gillaspie v. United Iron Works 


[a] Applied to only two.—‘‘Never- 
theless, we can not ignore the fact 
that a usage has grown up which per- 
sists in applying the term ‘set’: (1) 
To two things designed to be used 
together.” U. S. v. Mark Cross Co., 
4 Cust. Avy (CU. S.) 274) 2783) (2): “To 
two things having some such rela- 
tion to each other as resemblance or 
natural affinity.” U.S. v. Mark Cross 
Co;, supra. . (3). (STo, two things, o£ 
different character intended to be used 
as complements of each other.” U. 
S. v. Mark Cross Co., supra. See in- 
fra § 23. (4) “Possibly in these cas- 
es it would be better English to say 
‘a pair’ or ‘a couple’ instead of ‘a 
set’” U. S. v. Mark Cross C€o., su- 
pra. 


U. S. v. Mark Cross Co., 4 Cust. 
Sr) .284, 277. 


[a] “Toilet articles” distinguished. 
—U.S. v. Mark Cross Co., 4 Cust. A. 
(U. S.) 274, 277. 


Tilia s- Vea Mark Cross Con 45@ust: 
AGW. 8.) 2704, 27%. 


78. U.S. v. Mark Cross Co., 4 Cust. 
IN, (iss SO ey AE 


79. U.S. v. Mark Cross Co., supra. 


[a] “Meaning two brushes for the 
clothing, one softer than the other.” 
We Sh Mark Cross) Com 4 eCust, A; 
GUE (SS) 274, 9278. 


76. 
A. (U. 


so. U.S. v. Mark Cross Co., 4 Cust. 
A. (U. S.) 274, 278. 
[a] “Meaning the national and a 


regimental flag.” U.S. v. Mark Cross 
Co., 4 Cust. A. (U. 8.) 274, 278. 


81. U.S. v. Mark Cross Co., 4 Cust. 
INS (Gin SR) ay PHS: 


as used in Coal Mines Act (1 & 2 Geo. 
Vc 50) § 43 subsec 2. Morgan v. 
Evans, [1926] 2 K. B. 74. 


86. U.S. v. Mark Cross Co., 4 Cust. 
7. @ OY) Wc a 


87. State v. Vosgien, 82 Wash. 685, 
687, 144 P 947. 


88. Webster New Int. D. [quot 
State v. Vosgien, 82 Wash. 685, 687, 
144 P 947]. 


“Pixed” 26 C. J. p 647, 
“Immovable” 31 C. J. p 252. 
“Position” 49 C. J. p 1089. 

89. See Fish § 48 note 35 [da]. 


90. 4 Encyclopedic D. [quot State 
v. Stevens, 69 Vt. 411, 413, 38 A 80]. 


91. Standard D. [quot State v. Ste- 
vens, 69 Vt. 411, 413, 38 A 80, 81]. 


92. Johnson Universal Cyclopedia 
[quot State v. Stevens, 69 Vt. 411, 413, 
388 A 80]. 


[a] “Tended line” distinguished. 
—State v. \Stevens, 69 Vt. 411, 413, 
38 A 80. 


93. State v. Vosgien, 82 Wash. 685, 
687, 144 P 947, 


94. Standard D. [quot Mitchell vy. 
Cuntisteuied) tOrke 595,62 0 Oued Once 


[a] “Net? “set-net.”—(1) 
“Thése (two terms. J 99. are: not 
interchonveable and do not mean the 
same thing.’ Mitchell v. Curtis, 135 
Or. 595, 296 BP 1078)> (2) 5%A ‘set-net 
may consist of several nets fastened 
together.” Mitchell v. Curtis, supra. 


“Net” see Net § 2. 


and 
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and notwithstanding this be in a condition to take SET APART.°® 


fish.°° SET ASIDE.* 


[§ 27] 4. Set Screw. A screw, as in a cramp, SET AT LIBERTY2 
serewed through one part tightly upon another to : 


bring pieces of the wood, metal, etc., in close con- SET CASE FOR TRIAL? 
tact;°° a serew employed to hold or move objects SET DOWN.* 
to their bearings;°* a screw sometimes cupped or SET FORTH.® 


pointed at one end, and screwed through one part, as 
of a machine, tightly upon another part, to prevent SET LINE.® 
the one slipping upon the other.®® SET NET.’ 


95. State v. Blanchard, 96 Or. 79,; Bros. Mfg. Co., 53 Fed. 120, 124, 3 99. See Set § 6. 
99, 189 P 421. See State v. Vosgien, | CCA 477]. 1. See Set 8§ 7, 8 
82 Wash. 685, 689, 144 P 947. iserow ants A ect 

[a] “Drift net” distinguished.— : " 2. See Set § 9, 
State v. Blanchard, 96 Or. 79, 99, 189 97. Knight Mech. D. [quot Mast 3. See Set § 14. 
P 421. v. Rude Bros. Mfg. Co., 53 Fed. 120, 4. See. Sete 19 

[b] Held “fixed appliance.”—State 124, 3 CCA 477). Bi iSec Set § 10: 
v. Vosgien, 82 Wash. 685, 689, 144 P 98. Webster D. [quot Potter v. 6 Doctakizeite 
947. Knox County Lumber Co., 146 Ind. : Hoge 3S $ 

$6. Imperial D. [quot Mast v. Rude!114, 116, 44 NE 1000]. ' 7% See Set § 27. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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SET-OFF AND COUNTERCLAIM 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 357] 
ANALYSIS 

I. DEFINITIONS, NATURE, AND HISTORY [sub-analysis p 351] 

Ii. JURISDICTION [sub-analysis p 352] 
IiI. CONFLICT OF LAWS [sub-analysis p 352] 
IV. REMEDIES AS AFFECTED BY AGREEMENT OR ESTOPPEL [sub-analysis p 352] 

V. ACTIONS IN WHICH REMEDY AVAILABLE [sub-analysis p 352] 
VI. SUBJECT MATTER [sub-analysis p 352] © 
VII. OPERATION AND EFFECT [sub-analysis p 356] 


SUB-ANALYSIS 


I. DEFINITIONS, NATURE, AND HISTORY [§§ 1-20] p 358 


A. Recoupment [§ 1] p 358 
B. Set-Off [§§ 2-10] p 359 
1. In General [§ 2] p 359 
2. Statutory Set-Off [§ 3] p 360 
3. Equitable Set-Off [§§ 4-10] p 361 
a. In General [§ 4] p 361 
b. Adequacy of Remedy at Law [§ 5] p 362 
c. Adherence to, or Departure from, Legal Rules [§ 6] p 362 
d. Grounds [§§ 7-10] p 363 
(1) In General [§ 7] p 363 
(2) Mutual Credit [§ 8] p 364 
(3) Insolvency [§ 9] p 364 
(4) Nonresidence [§ 10] p 365 
Counterclaim [§ 11] p 366 
Counter Complaint [§ 12] p 367 
. Reconvention [§ 13] p 367 
. Compensation [§ 14] p 368 
. Synonymity of, and Distinction between, Terms [§§ 15-19] p 368 
1. Recoupment and Set-Off [§ 15] p 368 
2. Recoupment or Set-Off, and Reconvention or Compensation [§ 16] p 369 
3. Counterclaim and Other Cross Demands [§ 17] p 369 
4. Defense and Cross Demands [§ 18] p 371 
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5. Other Terms [§ 19] p 372 
H. Object of, and Favor Shown, Remedies [§ 20] p 372 


Il, JURISDICTION [§ 21] p 374 


III. CONFLICT OF LAWS [§ 22] p 376 


IV. REMEDIES AS AFFECTED BY AGREEMENT OR ESTOPPEL [§§ 23-26] p 376 


A. In General [§ 23] p 376 

B. Agreement To Allow Interposition [§ 24] p 377 
C. Waiver of Right To Interpose [§ 25] p 377 

D. Estoppel [§ 26] p 378 


! 


V. ACTIONS IN WHICH REMEDY AVAILABLE [§§ 27-37] p 379 


A. In General [§ 27] p 379 
B. On Contracts [§§ 28-29] p 379 
1. In General [§ 28] p 379 
2. Unliquidated Demands [§ 29] p 380 
C. For Penalties [§ 30] p 380 
D. For Taxes [§ 31] p 381 
E. For Torts [§§ 32-36] p 381 
1. Recoupment [§ 32] p 381 
2. Set-Off [§ 33] p 382 
3. Counterclaim [§ 34] p 382 
4. Reconvention [§ 35] p 383 
5. Waiver of Tort [§ 36] p 383 
F. Existence of Cause of Action of Plaintiff [§ 37] p 383 


VI. SUBJECT MATTER [§§ 38-182] p 384 


A. In General [§ 38] p 384 
B. Tendency To Defeat or Diminish Plaintiff’s Claim [§ 39] p 385 
C. Necessity That Cross Demand Be Subsisting Right of Action of Defendant [§§ 40-46] p 
387 
“1. General Rule [§ 40] p 387 
2. Void or Unenforceable Claims [§ 41] p 389 
3. Claims Nonexistent at Commencement of Action [§§ 42-43] p 390 
a. In General [§ 42] p 390 
b. Inchoate and Contingent Claims [§ 43] p 392 
4. Claims Not Yet Due at Commencement of Action [§§ 44-45] p 393 
a. Rule at Law [§ 44] p 393 
b. Rule in Equity [§ 45] p 394 
5. Pendency of Another Action Relating to the Same Claim [§ 46] p 395 
D. Necessity That Recoupment Be Based on Plaintiff’s Default [§ 47] p 396 
HK. Necessity That Record Protect Plaintiff from Further Litigation [§ 48] p 396 
F. Arising Out of Transaction [§§ 49-62] p 396 
1. Necessity and Propriety [§§ 49-53] p 396 
a. Recoupment [§ 49] p 396 
b. Set-Of [§ 50] p 398 
¢. Counterclaim [§§ 51-52) p 399 
(1) In General [§ 51] p 399 
(2) Against Codefendant [§ 52] p 404 
d. Reconvention and Compensation [§ 53] p 404 
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2. Sufficiency [§§ 54-62] p 405 
a. Recoupment [§§ 54-55] p 405 
(1) In General [§ 54] p 405 
(2) Applications of Rule [§ 55] p 407 
b. Set-Off [§ 56] p 409 
e. Counterclaim [§§ 57-61] p 409 
(1) In General [§ 57] p 409 
(2) “Transaction” Defined [§ 58] p 410 
(3) Applications of Rule [§§ 59-61] p 411 
(a) In General [§ 59] p 411 
(b) In Action on Note [§ 60] p 412 
(ec) In Tort Actions [§ 61] p 413 
d. Reconvention and Compensation [§ 62] p 413 
G. Connection with Subject of Action [§§ 63-67] p 413 
1. Recoupment [§ 63] p 413 
2. Counterclaim [§§ 64-67] p 414 
a. In General [§ 64] p 414 
b. Nature of Connection [§ 65] p 415 
c. “Subject of Action” Defined [§ 66] p 415 
d. Application of Rule [§ 67] p 416 
H. Character of Claim as on Contract or in Tort [§§ 68-81] p 417 
1. Recoupment [§§ 68-70] p 417 
a. In General [§ 68] p 417 
b. Claims Arising Out of Contract [§ 69] p 417 
ce. Claims Arising Out of Tort [§ 70] p 417 
2. Set-Off [§§ 71-75] p 418 
a. Claims Based on Contract [§§ 71-72] p 418 
(1) In Action on Contract [§ 71] p 418 
(2) In Tort Action [§ 72] p 421 
b. Claims Based on Tort |§§ 73-74] p 421 
(1) In General [§ 73] p 421 
(2) In Equity [§ 74] p 423 
ce. Effect of Waiver of Tort [§ 75] p 423 
3. Counterclaim [§§ 76-80] p 424 
a. In General [§ 76] p 424 
b. Claims Arising Out of Contract [§§ 77-78] p 425 
(1) Contract against Contract [§ 77] p 425 
(2) Contract against Tort [§ 78] p 426 
e. Claims Arising Out of Tort [§§ 79-80] p 427 
(1) Tort against Contract [§ 79] p 427 
(2) Tort against Tort [§ 80] p 430 
4. Reconvention and Compensation [§ 81] p 431 
I. Liquidated and Unliquidated Demands [§§ 82-90] p 432 
1. Liquidated Demands [§§ 82-83] p 432 
a. What Are [§ 82] p 432 
b. As Basis of Recoupment, Set-Off or Counterclaim [§ 83] p 433 
2. Unliquidated Demands [§§ 84-90] p 483 
a. What Are [§ 84] p 433 
b. As Basis of Recoupment [§ 85] p 435 
ce. As Basis of Set-Off [§§ 86-87] p 436 
(1) At Law [§ 86] p 436 
(2) In Equity [§ 87] p 439 
d. As Basis of Counterclaim [§ 88] p 441 
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e. As Basis of Reconvention [§ 89] p 441 
f. As Basis of Compensation [§ 90] p 441 
J. Equitable Claims or Demands [§ 91] p 442 
K. Secured Claims [§ 92] p 443 
L. Penalties [§ 93] p 443 
M. Taxes [§ 94] p 443 
N. Parties to, and Mutuality of, Cross Demands [§§ 95-147] p 444 
1. In General [§§ 95-96] p 444 
a. At Law [§ 95] p 444 
b. In Equity [§ 96] p 446 
2. Demands in Favor of Third Persons [§ 97] p 447 
3. Demands against Third Persons [§ 98] p 448 
4. Debts and Demands of Nominal Parties and Real Parties in Interest [§ 99] p 450 


5. Debts and Demands in Representatwe and Individual Capacities [§§ 100-104] p 451 
a. In General [§ 100] p 451 


b. Executors and Admimstrators [§§ 101-102] p 452 
(1) At Law [§ 101] p 452 
(2) In Equity [§ 102] p 453 
c. Trustees [§ 103] p 453 
d. Public Officers [§ 104] p 454 
6. Joint and Separate Demands and Liabilities [§§ 105-117] p 454 
a, At Law [§§ 105-116] p 454 
(1) Joint Demands against Separate Demands [§ 105] p 454 
(2) Separate Demands against Joint Demands [§ 106] p 455 
(3) Joint Demands against Joint Demands [§ 107] p 455 
(4) Joint Debts against Separate Debts [§§ 108-110] p 456 
(a) Statement of Rule [§ 108] p 456 
(b) Application and Limitations of Rule [§§ 109-110] p 456 
aa. Joint Debt Owed by Plaintiff and Another against Debt Due Plain- 
tiff Individually [§ 109] p 456 
bb. Debt Due to Defendant and Another against Debt Owing by Him 
Alone [§ 110] p 457 
(5) Separate Debts against Joint Debts [§§ 111-114] p 457 
(a) In General [§ 111] p 457 
(b) ELatent and Limits of Rule [§§ 112-114] p 458 
\ aa. Individual Debts of Plaintiff to One or More or All Defendants 
[§§ 112-113] p 458 
(aa) Majority Rule and Its Limitations [§ 112] p 458 
(bb) Minority Rule [§ 113] p 459 
bb. Individual Debts Due by One or More Piaintif's against-Joint Debt 
Due All Plaintiffs [§ 114] p 459 
(6) Joint and Several Debts or Demands against Separate Debts or Demands; and 
Vice Versa [§ 115] p 460 
(7) Discontinuance or Want of Service as to Part of Defendants [§ 116] p 461 
b. In Equity [§ 117] p 462 
7. Partnership and Individual Demands [§§ 118-137] p 462 
a. In Actions by Individual Partner [§§ 118-120] p 463 
(1) In General [§ 118] p 463 
(2) Haceptions and Limitations to Rule [§§ 119-120] p 463 
(a) In General [§ 119] p 463 
(b) Under Statutes [§ 120] p 464 
b. In Actions against Individual Partner [§ 121] p 464 
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ce. In Actions by Firm [§§ 122-126] p 465 
(1) Debts Due from One or More Partners Less Than All [§§ 122-125] p 465 
(a) In General [§ 122] p 465 
(b) Haceptions to Rule [§§ 123-125] p 467 
aa. Under Statutes [§ 123] p 467 
bb. Consent to Set-Off or Counterclaim [§ 124] p 467 
ce. Permitting Member To Appear as Sole Owner of Business [§ 125] 
p 468 
(2) Other Demands [§ 126] p 468 
d. In Actions against Firm [§§ 127-129] p 468 
(1) Individual Claim against Partner [§§ 127-128] p 468 
(a) Set-Off and Counterclaim [§ 127] p 468 
(b) Compensation [§ 128] p 469 
(2) Other Claims [§ 129] p 469 
e. Equitable Set-Off of Partnership and Individual Debts and Demands [§§ 130-134] p 
469 
(1) In General [§ 130] p 469 
(2) Special Equitable Circumstances Authorizing Set-Off [§§ 131-134] p 470 
(a) In General [§ 131] p 470 
(b) Insolvency [§ 132] p 470 
(c) Nonresidence [§ 133] p 471 
(d) Statute of Limitations [§ 134] p 471 
f. Survivorship, and Representation of Deceased Partner [§§ 135-137] p 471 
(1) Actions by Surviving Partner [§ 135] p 471 
(2) Actions against Surviving Partner [§ 136] p 472 - 
(3) Actions by or against Administrators of Deceased Partners [§ 137] p 472 
8. Debt or Demand of Husband or Wife of Party to Action [§§ 138-147] p 472 
a. Actions by Husband [§ 138] p 472 
b. Actions against Husband [§ 139] p 473 
c. Actions by Wife [§ 140] p 473 : 
d. Actions against Wife [§ 141] p 474 
e. Actions by Husband and Wife [§§ 142-146] p 475 
(1) Separate Claim against Husband [§§ 142-144] p 475 
(a) In Actions Based on Wife’s Choses in Action [§ 142] p 475 
(b) In Actions Relating to Wife’s Separate Property [§ 143] p 475 
(c) In Actions on Debts or Claims Owned by Husband and Wife Jointly [§ 
144] p 475 
(2) Separate Claim against Wife [§ 145] p 476 
(3) Joint Claim against Husband and Wife [§ 146] p 476 
f. Actions against Husband and Wife [§ 147] p 476 
O. Recoupment, Set-Off, and Counterclaim against Assigned Causes of Action [§§ 148-170] p 477 
1. In General [§ 148] p 477 : 
2. Circumstances Affecting Right [§§ 149-161] p 482 
a. Time [§§ 149-157] p 482 
(1) In General [§§ 149-154] p 482 
(a) Effect of Statutes Generally [§ 149] p 482 
(b) When Demand Arises [§§ 150-151] p 483 
aa. After Assignment [§ 150] p 483 
bb. After Notice [§ 151] p 485 
(c) When Demand Matures [§§ 152-153] p 486 
aa. After Assignment [§ 152] p 486 
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bb. After Notice [§ 153] p 487 
(d) When Demand Is Liquidated [§ 154] p 487 
(2) Recoupment [§ 155] p 487 
(3) Set-Off against Demand Not Matured at Time of Assignment or Notice [§ 156] p - 
488 
(4) Time When Judgment Claimed as Offset Was Obtained [§ 157] p 489 
b. Character of Obligor in Asserted Claim [§§ 158-161] p 490 
(1) In General [§ 158] p 490 
(2) Claims against Intermediate Assignee [§ 159] p 491 
(3) Claims against Assignor and Another [§ 160] p 492 
(4) Claims against Third Person [§ 161] p 492 
3. Transfer of Overdue Negotiable Paper [§§ 162-166] p 492 
a. Negotiation in General [§ 162] p 492 
b. Assignment of Negotiable Paper [§ 163] p 497 
ce. Time of Assignment and Noiice [§ 164] p 498 
d. Effect of Further Debts Owed by Payee to Obligor [§ 165] p 498 
e. Effect of Negotiable Instruments Law [§ 166] p 498 
4. Equitable Set-Off against Assigned Causes of Action [§$ 167-168] p 499 
a. In General [§ 167] p 499 
b. Contingent or Secondary Liability [§ 168] p 500 
5. Waiwwer and Estoppel [§§ 169-170] p 502 
a. In General [§ 169] p 502 
b. Limitations on Rule [§ 170] p 504 
P. Assigned Claim as Set-Off or Counterclaim [§§ 171-179] p 505 
1. In General [§ 171] p 505 
2. Effect of Defenses to Assigned Claim [§ 172] p 507 
3. Nature and Validity of Assignment [§§ 173-177] p 507 
a. In General [§ 173] p 507 
b. Necessity of Beneficial Interest in Assignee [§ 174] p 508 
ec. Necessity for and Sufficiency of Consideration [§ 175] p 509 
d. Hxecutory Agreement To Assign [§ 176] p 510 
e. Partial Assignment [§ 177] p 510 
4. Equitable Set-Off of Assigned Claim [§ 178] p 510 
5. Demands Acquired after Commencement of Action [§ 179] p 511 
Q. Availability of Assigned Claim as against Assigned Cause of Action [§§ 180-182] p 513 
1. In General [§ 180] p 513 
2. Where Notice of Assignment of Cause of Action Precedes Assignment of Claim <As- 
serted [§ 181] p 513 


3. Assignment of Claim after Assignment of Cause of Action but before Notice Thereof 
[§ 182] p 514 


VII. OPERATION AND EFFECT [§§ 183-195] p 515 


A. Compensation between Cross Demands in General [§ 183] p 515 
B. Election of Defendant To Interpose Cross Demand or Bring Independent Action [§§ 18 
185] p 517 
1. In General [§ 184] p 517 
2. Under Statutes and Rules of Court [§ 185] p 518 
C. Admission of Plaintiff’s Cause of Action [§ 186] p 518 


D. Right to Judgment for Excess Over Plaintiff’s Cause of Action [§§ 187-193] p 520 
1. In General [§§ 187-191] p 520 


a. Recoupment [§§ 187-188] p 520 
(1) In General [§ 187] p 520 
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(2) Under Statutes [§ 188] p 521 


b. Counterclaim [§ 189] p 521 
e. Set-Off [§ 190] p 523 
d. Reconvention [§ 191] p 523 


2. Necessity of Mutuality of Debts and Demands [§ 192] p 523 
3. Actions by or against Assignee or Fiduciary [§ 193] p 523 
E. Abandonment or Withdrawal of Cross Demand [§§ 194-195] p 523 


1. Set-Off [§ 194] p 523 
2. Counterclaim [§ 195] p 525 


CROSS REFERENCES 


Abatement and Revival § 278 (death of party interpos- 
ing set-off and counterclaim). 

Accident Insurance §§ 358-360 

Accord and Satisfaction § 112 ‘(provable under pleading 
of set-off). 

Accounts and Accounting §§ 119, 120, 178, 240, 310, 372 
et seq. 

Admiralty §§ 224-226. 

Agency § 628 

Animals § 517. 

Appeal and Error §§ 218-227 (amount in controversy), 
319 (reviewability of decision relating to), 712 (ob- 
jection for purpose of appeal). 

Arbitration and Award §§ 397, 709. 

Architects § 39. 

Assault and Peery § 89 (civil action). 

Assignments § 2 

Assignments for Bobet of Creditors §§ 272, 273. 

Assumpsit, Action of § 75 (proof of set- off under general 
issue). 

Attachment §§ 19 (to enforce counterclaim), 667 (action 
of receipt), 1201, 1202, 1206 (main action), 1341 
(wrongful attachment). 

Attorney and Client §§ 244 (action by client), 405-407 
(enforcement of lien). 

Auctions and Auctioneers § 48 petlon by auctioneer). 

Bankruptcy §§ 232, 238, mie. 50 

Banks oe Banking §§ 182, 35 1- 363, 368, 372, 535-540, 
833, 9 

Bills and Notes §§ 1023, 1062-1065. 

Brokers §§ 53, 112. 

Building and Construction centrects §§ 167, 210. 

Cancellation of Instruments § 1 

Carriers § 745. 

Chattel Mortgages §§ 292, 545. 

Constitutional Law § 770. 

Corporations §§ 1004, 1250, 1628-1632, 1768, 2049. 

Costs §§ 19, 20, 48-54, 784-787. 

Counties § 382. 

Courts §§ 69, 70 (amount in controversy). 

Covenants § 180. 

Cross Action 17 C. J. p 384 and cross references there 
listed. 

Cross Bill 17 C. J. p 385 and cross references there listed. 

Cross Complaint 17 C. J. p 385 and cross references there 
listed. 

Depositaries § 83. 

Descent and Distribution § 148 et seq. 

Detinue § 60. 

Dismissal and Nonsuit §§ 33, 34. 

Divorce §§ 303-308. 

Dower § 297. 

Ejectment §§ 88, 132, 133. 

Eminent Domain §§ 253-261. 

Evidence § 19 (burden of proof). 

Executors and Administrators §§ 429, 1057, 1866-1884, 
2140, 2626, 2934. 

Exemptions § 227 (affecting right to set-off). 

Factors § 119. 

Federal Courts §§ 131 (conformity to state practice), 
396 (court of claims). 

Fire Insurance §§ 468, 703. 


Forcible Entry and Detainer § 90. 

Garnishment 33 398-411 (right of garnishee), 

Guaranty § 18 

Guardian and ward §§ 436, 501. 

Husband and Wife §§ 724, 854, 1249, 1250. 

Insolvency § 179. 

Insurance §§ 764, 790. 

Joint Adventures § 94. 

Judgments §§ 734-7387 (compelling set-off), 1084-1100. 

se ces of the Peace §§ 99, 100 (amount in controversy), 

Landlord and Tenant §§ 1326-1330, 1657, 1660, 1742 (in 
proceedings for rent), 1852. 

Levees and Flood Control § 76. 

Libel and Slander § 394. 

Life Insurance § 385. 

Limitations of Actions §§ 522, 525. 

Mandamus § 123. 

Marine Insurance § 512. 

Maritime Liens § 149. 

Master and Servant § 267. 

Mechanics’ Liens §§ 520-522. 

Mortgages § 1534. 

area Corporations §§ 2686-2688, 3507-3509, 4472, 

Mutual Benefit Insurance § 182. 

New Trial § 589 (statutory new trial). 

Partition §§ 513-517 

Partnership §§ 265, "532, 908, 948, 1083. 

Patents § 565. 

Pleading §§ 380-391. 

Pledges §§ 137, 231, 311. 

Principal and Surety §§ 331-335, 445, 518. 

Process § 21. 
Quieting Title gs 194, 198-201. 

Railroads §§ ee , 1620. 

Receivers § 12 

Recognizances: ' 82. 

References §§ 25-27 (compulsory reference). 

Reformation of Instruments § 187. 

Removal of Consee § 34. 

Replevin §§ 86, 

Sales §§ 797- $00, #322, 916, 939, 968-974, 996, 1026, 1075, 
1109, 1119, 1327, 1329, 1348. 

Salvage § 211, 

Schools and School Districts §§ 604, 941. 

Seamen §§ 105, 321, 327, 394, 557, 793. 

Sherifis and Constables [35 Cyc 1605]. 

Shipping §§ 295, 850. 

Specific Performance [36 Cyc 783]. 

States [36 Cyc 910]. 

Taxation [37 Cyc 1015, 1028, 1032, 1034, 1040, 1247]. 

Title Insurance [39 Cye 354]. 

Trial [38 Cyc 1309] (right to open and close). 

United States [39 Cyc 781]. 

Use and Occupation [39 Cyc 865]. 

Usury [389 Cyc 1046]. 

egey and Purchaser [39 Cyc 1686, 1854, 19438, 2055, 

Warehousemen [40 Cyc 466]. 

Waste [40 Cye 527]. 
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{§ 1] A. Recoupment.? Recoupment is the act of 
rebating or recouping a part of a claim upon which 
one is sued by means of a legal or equitable right 
resulting from a counterclaim arising out of the same 
It is the right of defendant, in the 
same action, to claim damages from plaintiff, either 
because he has not complied with some cross obliga- 
tion of the contract upon which he sues, or because 
he has violated some duty which the law imposed 
upon him in the making or performance of that con- 
While the remedy is of common-law origin,® 


transaction.® 


tract.* 


1. Related terms defined: 
“Cross action’ 17 C. J. p 384. 
“Cross bill” see Equity § 596. 
“Cross demand” 17 C. J. p 385. 
“Cross libel’ see Admiralty § 225. 
“Cross petition’ 17 C. J. p 385. 


2. “Recoup” defined see 53 C. J. p 
654. 


Subject-matter generally see pas- 
sim infra §§ 38-182 


$3. Burns v. Clark, 200 Ill. A. 277; 
Flynn v. Barry, 221 Mich. 422, 423, 191 
NW 215 [quot Cyc]; Brunet v. Holden 
Paper Box Co., 16 OhNPNS :465, 466 
[quot Cyc]; Shrum v. Carcase, 2 Pa. 
Dist. & Co. 686, 687 [quot Cyc]; Bou- 
vier L. D. 


4 Ala.—Carolina Portland Cement 
Co. v. Alabama Constr. Co., 162 Ala. 
380, 50 S 832; Lawton v. Ricketts, 
104 Ala. 430, 16 S 59. 


Del.—Houghton v. Alpha Process 
Co., 28 Del. 383, 93 A 669; Beaver 
Dam Marble Co. v. Jones, 28 Del. 272, 
92 A 1012; Hawthorne v. Murray, 26 
Del. 349, 84 A 5. 


Fla.—Delco Light Co. v. John Le 
Roy Hutchinson Properties, 99 Fla. 
410, 128 S 8381, 8385 [quot Cyc per 
Brown, J.]. 


Mich.—Flynn v. Barry, 221 Mich. 
422, 423, 191 NW 215 [quot Cyc]. 


Oh.—Brunet v. Holden Paper Box 
Co., 16 OhNPNS 465, 466 [quot Cyc]. 


Pa.—Horowitz v. Shober, 3 Pa. Dist. 
& Co. 844. 


[a] Other definitions.—(1) “Defal- 
cation or discount from a demand.” 
Black L. D. [quot Peuser v. Marsh, 
167 App. Div. 604, 153 NYS 3881, 383 
(aff 218 N. Y. 505, 113 NE 494)]. (2) 
“A right of the defendant to have a 
deduction from the amount of the 
piaintiff’'s damages, for the reason 
that the plaintiff has not complied 
with the cross-obligations or inde- 
pendent covenants arising under the 
same contract.” Black L. D. (3) 
“The right of the defendant to claim 
a reduction of the plaintiff's demand 
on account of some breach of stipula- 
tion by the plaintiff in the contract 
sued on.’ White v. Reagan, 32 Ark. 
281, 284. (4) “A right of deduction 
from the amount of the plaintiff's 
claim by reason of either a payment 
thereon or some loss sustained by 
the defendant by reason of the plain- 
tiff’'s wrongful or defective perform- 
ance of the contract out of which his 
claim originated.” Michigan Yacht, 
ete, Co, vy. Busch, 143 Hed. 929,936, 
75 CCA 109. (5) “A defence by which 
a defendant, when sued for a debt or 
damages, might recoup the damages 
suffered by himself from any breach 
by the plaintiff of the same contract.” 
Hurst v. Everett, 91 N. C. 399, 404. 
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(6) “The keeping back and stopping 
something which is due.’ Fricke v. 
W. E. Fuetterer Battery, etc., Co. 
220 Mo. A. 623, 288 SW 1000, 1002: 
Jacob L. D. [quot Ward v. Fellers, 3 
Mich. 281, 287]; Waterman Set-Off 
(2d ed) § 457 [quot Krausse v. Green- 
field, 61 Or. 502, 507, 123 P 392, Ann 
Cas1914B 115]. To same effect Caples 
v. Morgan, 81 Or. 692, 160 P 1154, 
LRAI917B_ 760. (7) “The keeping 
back or stopping something which is 
otherwise due because the other party 
to the contract has violated some 
duty devolving upon him in the same 
transaction.’ Nelson Co. y. Goodrich, 
159 Wash. 189, 292 P 406, 408. (8) 
“The keeping back of something that 
is due, because there is an equitable 
reason to withhold it.” Michigan 
Yacht, etce., Co. v. Busch, 143 Fed. 929, 
936, 75 CCA 109; Wheat v. Dotson, 
12 Ark. 699, 702; Ives v. Van Epps, 22 
Wend. (N. Y.) 155, 156. To same ef- 
fect Peuser v. Marsh, 167 App. Div. 
604, 153 NYS 381. (9) “The cutting 
back on the plaintiff’s claim by the 
‘defendant.’ Davenport v. Hubbard, 
46 Vt. 200, 207, 14 AmR 620. (10) 
“The cutting out or reduction of a 
part of a creditor’s demand.’ Peuser 
v. Marsh, 167 App. Div. 604, 153 NYS 
381, 384. (11) “A quasi offset of 
counterclaims not liquidated.” Bar- 
ber v. Chapin, 28 Vt. 413, 416. 


[b] Term is derived from French, 
recouper, to cut again, to cut back. 
Peuser v. Marsh, 167 App. Div. 604, 
150) INNS Sasa baile oe New i > Uo) nS 
The Wellsville v. Geisse, 3 

; Davenport v. Hubbard, 
46 Vt. 200, 14 AmR 620. 


[c] Defense of recoupment (1) 
“means that when the defendant in a 
suit has sustained injury or damage 
because of the failure of the plain- 
tiff to perform his part of the con- 
tract, the defendant may set off 
against the plaintiff’s claim any such 
damage that he may prove.” Moore 
v. Speal, 29 Del. 101, 97 A 237, 238. 
Maan pase as defense see infra 


214 
Mer- 
etc., 


5. Ala.—Brown v. Patterson, 
Ala. 351, 108 S 16, 47 ALR 1093; 
chants’ Bank v. Acme Lumber, 
Co., 160 Ala. 435, 49 S 782. 


Ark.—State v. Arkansas Brick, ete., 
Co., 98 Ark. 125, 185 SW 8438, 33 LRA 
NS 376. 


Md.—-Milburn vy. Guyther, 8 Gill 92, 
50 AmD 681. 


Mass.—American Bridge Co. v. Bos- 
ton, 202 Mass. 374, 88 NE 1089. 


Mich.—Ward v. Fellers, 3 Mich. 281. 
Miss.—Myers v. Hstell, 47 Miss. 4. 


Mo.—Fricke v. W. E. Fuetterer Bat- 
‘gant etc., Co., 220 Mo. A. 6238, 288 SW 
00. 


N. J.—Curtis-Warner Corp. v. Thir- 


by the code provisions.® 
codes do not specifically mention recoupment as a 
form of pleading, 
although it may be necessary to assert it by way of 
a counterclaim. 
very limited application;!? but in more recent prac- 


DEFINITIONS, NATURE, AND HISTORY 


it is an innovation on the strict rules of the common 
law;® it may be employed in equity,’ and, in some 
states, it is ‘the subject of eode or statutory provi- 
The right to recoup has not been abolished 


Even in states wherein the 
the right to recoup still exists,?° 


Originally, the remedy was of 


kettle, 101 N. J. Eq. 279, 134 A 299. 


Pa.—Shrum vy. Carcase, 2 Pa. Disf. 
& Co. 686. 4 


Wash.—Nelson Co. v. Goodrich, 159 
Wash, 189, 292 P 406. 


6 Ala.—J. C. Lysle Milling Co. v. 
North Alabama Grocery Co., 201 Ala. 
222, 77 S 748. 


Ill.— Lloyd v. Manufacturers, etc., 
Warehouse Co., 102 Ill. A. 551. 
Mich.—Flynn v. Barry, 221 Mich. 


422, 423, 191 NW 215 [quot Cyc]. 


Oh.—Brunet v. Holden Paper Box 
Co., 16 OhNPNS 465. 


W. Va.—Monongahela Tie, etc., Co. 
v. Flannigan, 77 W. Va. 162, 165, 87 
SE 161 [cit Cyc]. 


[a] Recent origin.—‘‘The doctrine 
of recoupment by which the plaintiff's 
recovery may be reduced by means of 
a claim for damages in favor of the 
defendant is of very recent origin in 
the common-law _ courts.” Sterling 
Products Co. v. Watkins-Gray Lum- 
ber Co., 131 Miss. 145, 153, 95 S 313. 


7. Johnston v. Grimm, 209 Iowa 
1050, 229 NW 716. See Bryne v. 
Dorey, 221 Mass. 399, 109 NE 146 (the 
defense of recoupment is an equitable 
one, and, under the allegations of the 
answer in question, the rights of de- 
fendant in equity, as well as at law, 
may be considered). 


8. See code and statutory provi- 
sions. 
[a] Code provisions in some states 


define recoupment as “a right of the 
defendant to have a reduction from 
the amount of the plaintiff's damages, 
for the reason that the plaintiff has 
not complied with the cross- obliga- 
tions or independent covenants aris- 


ing under the same contract.’ See 
code provisions. 
9. State v. Arkansas Brick, etce., 


Co., 98 Ark. 125, 135 SW 843, 33 LRA 
NS 376. 


10. Merry Realty Co. v. Shamokin, 
ete., Real Est. Co., 186 App. Div. 538, 
174 NYS 627; Peuser v. Marsh, 167 
App. Div. 604, 153 NYS 381 [aff 218 
INS Ys) 006; 113 NE 494]; Brunet v. 

16 OhNPNS 


Holden Paper Box Co., 
465. 


11. See infra § 17. 


12. Ward v. Fellers, 3 Mich. 281; 
Brunet v. Holden Paper Box Co., 16 
OhNPNS 465; Baltimore, ete., R. Co. 
eae i3 W. Va. $33, 31 AmR 


[a] Remedy was of such limited 
application and so trammeled by tech- 
nicalities that it was of little use, and 
the term became for a time obsolete, 
although the principle was always ee 
tained. Baltimore, ete., R. Co 
Jameson, 13 W. Va. 8338, 31 AmR 775. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ining sialon elaine ie Tea ara 


“1 


§§ 1-2] 


tice it has been greatly extended in its appliecation.18 
Recoupment rests upon the principle that it is just 
and equitable to settle in one action all claims grow- 
ing out of the same contract or transaction, and is 
spoken of as a liberal and beneficial improvement 
upon the old doctrine of failure of consideration. 
In the absence of a statute providing otherwise, re- 
coupment is purely defensive and not offensive when 
employed in a court of law;!® it goes only to the 
abatement, reduction, or mitigation of the damages 
claimed by plaintiff;17 but although it is not an in- 
dependent cross claim, like a separate and distinct 
debt,'® yet it is regarded as in the nature of a cross 
action,'® wherein defendant alleges that he has been 


13. Desha v. Robinson, 17 Ark. 
228; Grand Lodge of Masons v. Knox, 
20 Mo. 433; Brunet v. Holden Paper 
Box Co., 16 OhNPNS 465; Baltimore, 
etc., R. Co. v. Jameson, 13 W. Va. 833, 
SP ATRUEUN Tas 


[a] Recoupment has wider appli- 
cation in America than in England. 
Edge Moor Iron Co. v. Brown Hoist- 
ing Mach. Co., 22 Del. 10, 62 A 1054; 
Peuser v. Marsh, 167 App. Div. 604, 
15S SN YVS) 381) [afl 218 Ny ¥.°505, 173 
NE 494]. 


14. Brown v. Patterson, 214 Ala. 
351, 108 S 16, 47 ALR 1093; Strang v. 
Murphy, 1 Colo. A. Sibu oo 2988 
Payne v. Nicholson, (Fla) 131 S 324; 
Home Say. Bank vy. Boston, 131 Mass. 
277. 

“The doctrine of recoupment of 
damages rests on the principle, that it 
is always desirable to prevent a 
cross-action, when full and complete 
justice can be done in a Single suit.” 
Payne v. Nicholson, (Fla.) 131 S 324, 
326. 


fa] Recoupment looks through 
whole contract, treating it as an en- 
tirety, and regarding the things done 
and stipulated to be done on each side 
as the consideration of the things 
‘done and stipulated to be done on the 
other; and when a plaintiff seeks re- 
dress for the breach of the stipula- 
tious in his-favor, it sums up the 
grievances on each side, strikes a bal- 
unce, and gives him a judgment for 
only such difference as may vé found 
in his favor. Finney v. Cadwallader, 
55 Ga. 75; Lufburrow v. Henderson, 
30 Ga. 482; Peuser v. Marsh, 167 App. 
Diy. 604, 153 NYS 381 [aff 218 N. Y. 
505, 113 NE 494]. 


Object of remedy see infra § 20. 


15. Lufburrow v. Henderson, 30 
Ga. 482; Mell v. Moony, 30 Ga. 413; 
Peuser v. Marsh, 167 App. Div. 604, 
Pee VO rosa fait 21S oN, -Y.1505;, 113 
NE 494]. See Carolina-Portland Ce- 
ment Co. v. Alabama Constr. Co., 162 
Ala. 380, 50 S 332 (at common law, re- 
coupment is in the nature of a plea 
of failure of consideration). 


16. Sterling Products Co. v. Wat- 
kins-Gray Lumber Co., 131 Miss. 145, 
95 S 313 [overr 132 Miss. 704, 95 Ss 
646]; Kegan vy. Park Bank, 320 Mo. 
623, 8 SW (2d) 858. 


Lack of right to judgment for ex- 
cess over plaintiff’s claim see infra § 
187. 


Recoupment as “defense” see infra 
§ 18. 

17. Ala.—Carolina-Portland Ce- 
ment Co. v. Alabama Constr. Co., 162 
Ala. 380, 50 S 332; Mayberry v. Leech, 
58 Ala. 339. 


Del.—Hawthorne v. Murray, 26 Del. 
349, 84 A 5. 


Ill.—Wadhams v. Swan, 109 Ill. 46; 
Waterman v. Clark, 76 Ill. 428; Spur- 
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ein wearecruse, 125, Tl. (As oe King- 


man _v. Draper, 14 Ill. A. 577 


Mass.—Bennett v. mea ck Bros. Co., 
213 Mass. 218, 100 NE 33 


Mo.—Kegan v. Park sada © 320 Mo. 
623, 8 SwW vod) 858; Grand Lodge of 
Masons v. Knox, 20 Mo. 433. 


N. Y.—Merry Realty Co. v. Shamo- 
kin, ete., Real Est. Co., 186 App. Div. 
538, 174 NYS 627; Peuser v. Marsh, 
167 App. Div. 604, 153 NYS 381 [aff 
218 N. Y. 505, 113 NE 494]; McCul- 
lough v. Cox, 6 Barb. 386; Cram v. 
Dresser, 4 N. Y. Super. 120; Batter- 
man v. Pierce, 3 Hill 171; Sickels v. 
Pattison, 14 Wend. 257, 28 AmD 527. 


Oh.—The Wellsville v. Geisse, 3 Oh. 
St. 333. 


Tenn.—Gibson v. Carlin, 13 Lea 440; 
Pos v. Tennessee Mfg. Co., 1 Sneed 


W. Va.—Baltimore, ete., R. Co. v. 
Jameson, 13 W. Va. 833, 31 AmR 1775. 


[a] Even as enlarged in meaning 
by modern psage, recoupment signi- 
fies nothing more than a reduction of 
damages. The Wellsville v. Geisse, 
3 Oh. St. 333. 


[b] Where defendant is entitled to 
no more than nominal damages, a plea 
of recoupment is bad on demurrer. 
Moore v. Westinghouse Plectric, etc., 
Co., 112 Ala. 452, 20 S 487. 


18. Grisham v. Bodman, 111 Ala. 
194, 20 S 514; McHardy v. Wads- 
worth, 8 Mich. 349; Peuser v. Marsh, 
167 App. Div. 604, 153 NYS 381 [aff 
218 N. Y. 505, 113 NE 494]. 


19. Peck v. Brewer, 48 Ill. 54; 
Luther..v, Mathis, 211 Ill. (A. 596; 
Mendel v. Fink, 8 Ill. A. 378; Houston 
ve Youne) “7 - Ind. 200: at Clarke ty: 
Wildridge, 5 Ind. 176; Widrig v. Tag- 
gart, 51 Mich. 103, 16 NW 251; Deeves 
v. Manhattan L. Ins. Co., 195 ING #¥3 
324, 88 NE 395; Nichols v. Dusen- 
bury, DING 283; Peuser v. Marsh, 
167 App. Div. 604, 153 NYS 381 [aff 
QU8 IN, Y0505,. 413 NB 49/4). 


20. 
280, 14 NE 14; 
Ill. A. 596. 


21. Keegan v. Kinnare, 123 Ill. 280, 
14 NE 14; Nichols v. Dusenbury, 2 
N. Y. 2838. 


22. Deeves v. Manhattan L. Ins. 
Co., 195 N. Y. 324, 88 NE 395; Peuser 
Vv. Marsh, 167 App. Div. 604, 163 NYS 
381 [aff 218 N. Y. 505, 113 NE 494]; 
Boston Silk, etc., Mills v. Kull, 37 
HowPr (N. Y.) 299. 


[a] Rule applied.—(1) There can 
be no recoupment based on a fact 
necessarily fatal to the whole action. 
Dunham v. Bower, 77 N. Y. 76, 33 Am 
57-0: (2) Recoupment does not 
proceed upon the ground that the con- 
tract is a nullity and that the recov- 
ery is upon a quantum meruit or 
quantum valebat, but that the con- 


Keegan v. Kinnare, 123 Ill. 
Luther v. Mathis, 211 
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injured by a breach by plaintiff of another branch 
of the same contract on which the action is found- 
ed,?° and claims to stop, cut off, or keep back so 
much of plaintiff’s damages as will satisfy the dam- 
ages which have been sustained by defendant.?? It 
implies that plaintiff has a cause of action?? and that 
defendant, too, has a cause of action growing out of 
a breach of some other part of the contract on which 
the action is founded, or for some other cause con- 
nected with the contract. ee 

[§ 2] B. Set-Off?4—1. In General. 
counterdemand which a defendant holds against a 
plaintiff, arising out of a transaction extrinsic of 
plaintiff’s cause of action.?° 


A set-off is a 


It is in the nature of 


tract stands and the recovery is miti- 
gated to the extent, and because, of 
the fraud or failure. Wheat v. Dot- 
son, 12 Ark. 699. (3) Where plaintiff 
counts on a contract which defendant 
denies altogether, or, while admitting 
it, denies its legal effect as claimed 
by plaintiff, the doctrine of recoup- 
ment is not applicable. Baker v. 
Morehouse, 48 Mich. 334, 12 NW 170. 


Plaintiffs cause of action: 
Admission of see infra § 186. 
Necessity of see infra § 37. 

23. Deeves v. Manhattan L. Ins. 
Co., 195 N. Y. 324, 88 NE 395; Peuser 
v. Marsh, 167 App. Div. 604, 153 NYS 
381 [aff 218 N. Y. 505, 113 NE 494]. 

24. Cross references: 

“Offset” 46 C. J. p 1086. 
“Set-off’” in parlance fe boards of 

trade see Gaming § 12 


Subject-matter generally see pas- 
sim infra §§ 38-18 


25. Fla.—Delco Light Co. v. John 
Le Roy Hutchinson Properties, 99 
Fila. 410, 128 S 831. 


Ill—Luther v. Mathis, 211 Ill. A. 


Miss.—Raymond v. State, 
562, 563, 28 AmR 382 


Pa.—Shrum v. pies 2 Pa. Dist. 
& Co. 686, 687 [quot Cyc]. 


Ww. Va.—Monongahela Tie, ete., Co. 
ME ean eee. Ut Wo" Viale 262) Sis 


54 Miss. 


[a] Other definitions.— (1) SUAS 
claim or demand which the defendant 
in an action sets off against the claim 
of the plaintiff, as being his due, 
whereby he may extinguish the plain- 
tiff's demand, either in whole or in 
part, accor ding to the amount of the 
set-off.” Black L. D. [quot King v. 
Davis, 190_N.,C. 737, 742, 130 SE 707; 
Pillsbury Flour Mills Co. Ve Rahoid, 
29 (Pan Dist 499950205" Coie A de- 
mand which a defendant makes 
against the plaintiff in the suit for 
the purpose of liquidating the whole 
or a part of his claim.” Bouvier L. 
D. [quot Drovers’ State Bank v. El- 
liott, 97 Kan. 64, 66, 154 P 255; Se- 
curity Sav., etc., Co. v. Portland Flour 
Mills Co., 124 Or. 276, 286, 261 P 432). 
(3) “A money demand by the defend- 
ant against ‘tthe plaintiff arising upon 
contract and constituting a debt in- 
dependent of and unconnected with 
the cause of action set forth in the 
complaint.” Krausse v. Greenfield, 61 
Or. 502,507, 123 P 392, AnnCas1914B 
115, (4) “A debt due the defendant 
from the plaintiff.” Ashland Coal, 
ete, Co..v. Hull Coalvete, Corps; 67 
WwW. Va. 503, 513, 68 SE 124. (5) “A 
cross-debt, a counter ‘demand or 
claim, originating in contract, which 
the defendant holds against the plain- 
tiff.’ Kingman v. Draper, 14 Ill. A. 
577. (6) “A cross-claim, for which an 
action might be maintained, against 
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a eross action.?® 


not to the debt itself ;?7 


the plaintiff.” 2 Saunders Pleading & 
Evid. p 786 [quot Rackley v. Pearce, 
1 Ga. 241, 243; Annan v. Houck, 4 Gill 
(Md.) 325, 45 AmD 138; Sawyer v. 
Wane Derren 04 ON die, la..6' Go Ours, 160 A. 
396]. (7) “A counterdemand growing 
out of an independent transaction, for 
which the defendant might maintain 
an action against the plaintiff, plead- 
ed by the defendant to counterbal- 
ance the plaintiff’s recovery, either in 
whole or in part, and, as the case 
may be, to recover a judgment in his 
own favor.” Du ffy v. England, 176 
Ind. 575, 96 NE 704, 707. To same ef- 
fect Hastorf v. Degnon- McLean Con- 
tracting Co., 128 Fed. 982; Sawyer v 
Van Deren, supra. (8) “A counter 
demand, growing out of an independ- 
ent transaction, whether liquidated or 
unliquidated, not sounding in dam- 
ages merely, subsisting between the 
parties at the commencement of the 
suit.’ Lawton v. Ricketts, 104 Ala. 
430, 485,16 S 59. To same effect Poull 
v. Foy-Hays Constr. Co., 159 Ala. 453, 
48 S 785. (9) “A pleading by which 
the defendant states a cause of action 
in his own favor and against the 
plaintiff.’”’ Duffy v. England, 176 Ind. 
575, 96 NE 704, 707. (10) “A matter 
which will be capable of use as an 
offset to any recovery by the plain- 
tiff.’ Marconi Wireless Tel. Co. v. 
National Electric Signaling Co., 206 
Fed. 295, 299. (11) ‘‘The compensa- 
tion of one debt or demand for anoth- 
er, by virtue of which damages are 
recovered by the party in whose favor 
a balance shall be found.” Ward v. 
Fellers, 3 Mich. 281, 286. 


Object of remedy see infra § 20. 


26. U. S.—Pate v. Gray, 18 F. Cas. 
No. 10,794a, Hempst. 155. 


Ala.—Merchants’ Bank v. Acme 
Lumber, etc., Co., 160 Ala. 435, 49 S 


782; Washington v. Timberlake, 74 
Ala. 259; Brazier v. Fortune, 10 Ala. 
516; Carew v. Northrup, 5 Ala. 367. 


Cal—Murphy v. Davids, 55 Cal. A. 
416, 203 P 802. 


Fla.—Delco Light Co. v. John Le 
Roy Hutchinson Properties, 99 Fla. 
410, 128 S 831; Robinson v. L’Engle, 13 
Fla. 482. 


Ga.—McAllister v. Millhiser, 96 Ga. 
474, 23 SE 502; Kinard v. Sanford, 64 
Ga. 630; Whitaker v. Pope, 48 Ga. 
13° —- Griffin’ v... Evans, 23 Ga. 438; 
Handley v. McKee, 8 Ga. A. 570, 70 
SE 94, 95; KE. E. Forbes Piano Co. v. 
Hixon, 8 Ga. A. 51, 68 SE 487. 


Ill. Pettis v. Westlake, 4 Ill. 535; 
Barker v. Barth, 88 Ill. A. 23 [aff 192 
Tll. 460, 61 NE 388]; Sandwich Mfg. 
Co. v. Kelly, 26 Ill. A. 394; Graff v. 
Kahn, 18 Ill. A. 485; Kingman v. Dra- 
per, 14 Ill. A. 577; Breen v. Sullivan, 
5 Ill. A. 449. 


Ind.—Kennedy v. Richardson, 70 
Ind. 524; Boil v. Simms, 60 Ind. 162. 


Towa.—Reed v. Darlington, 19 Iowa 
349. 


Ky.—Banton v. Hoomes, 1 A. K. 
Marsh. 19. 
Md.—Steele v. Sellman, 79 Md. 1, 


298 A 811; State v. Baltimore, etc., R. 
Co., 34 Md. 344. 

Mass.—-Cook v. Mills, 5 Allen 36; 
Cutler v. Middlesex Factory Co., 14 
Pick. 483. 


In some cases it is asserted that 
the right of set-off attaches to the remedy only, and 
but in other cases it is said 
that the right of set-off, although first introduced as 
a part of the procedural law,?* is beginning to be 
recognized and regarded as a matter of substantive 
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venience.?1 


Miss.—Bullard v. Dorsey, 15 Miss. 


Mo.—Russell v. Owen 61 Mo. 
Feen Brady v. Hill, 1 Mo. 183, 13 AmD 
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N. H.—Dole v. Chattabriga, 82 N. 
H. 396, 1384 A 347; Chase v. Strain, 
15 N. H. 539; Varney v. Brewster, 14 
N. H. 49. 


N. Y.—People v. Dennison, 84 N. Y. 
272; Taylor v. New York, 82 N. Y. 
10; Jefferson County Bank v. Chap- 
man, 19 Johns, 322; Carpenter v. But- 
terfield, 3 Johns. Cas. 145 


N. C.—Battle v. Thompson, 65 N. 
C. 406. 


Pa.—Pocono Spring Water Ice Co. 
v. American Ice Co., 214 Pa. 640, 64 
A 398; Felper v. Hershour, 128 Pa. 
587, 18 A 419; Everson vy. Fry, 72 Pa. 
3826; Pennell v.. Grubb, 13 Pa. 552 
U. S. Bank y. Macalester, oS Pae 475: 
Shrum v. Carcase, 2 Pa. Dist. & Co. 
686, 687 [quot Cyc]; Stella v. De Phil- 
lipi, 38 Pa. Co. 465, 467 [quot Cyc]. 


Philippine-—Co Chongco v. Dievas, 
12 Philippine 250, 


S. C.—Union Bank vy. Heyward, 15 
S. C.296. 


Tenn.—Galbraith v. East Tennessee, 


etc., RR. (Co., 1t alicisky L698" Keelthe vi. 
Smith, 1 hey 92; Riley v. Carter, 3 
Humphr. 230 


Vaeetuysyer v. Pollard, 5 Gratt. 
(46 Va.) 460. 


W. Va.—Monongahela Tie, etc., Co. 
bE aba tt W. Va. 162, 87 SE 


Eng.—Dickson v. Evans, 6 T. R. 57, 
101 Reprint 433. 

[a] Set-off is suit within suit.— 
Montgomery v. Montgomery, 119 Ky. 
761, 78 SW 465, 80 SW 1108, 25 KyL 
1682, 2018. 


“Set-off” as “action” see infra § 19. 


27. Wabash R. Co. v. Bowring, 103 
Mo. A. 158, 77 SW 106. 


28. The Gloria, 286 Fed. 188. 
29. The Gloria, supra. 
[a] “In Roman law, too, the right 


of set-off was at first grudgingly rec- 
ognized as part of the adjective law 
and only gradually accepted as a part 
of the substantive law.” The Gloria, 
286 Fed. 188, 193. 


30. The Gloria, supra. 


31. The Gloria, 286 Fed. 188 [ques- 
tions of Cir. Ct. of A. certified to Sup. 
Ct. sub nom, Luckenbach SS. Co. v. 
The Thekla, 295 Fed. 1020 (certified 
questions answered 266 U. S. 328, 45 
SCt 112, 69 L. ed, 313)]. 


32. Paxson v. Schuman Carriage 
Co., 24 Hawaii 393; Tilton v. Goodwin, 
188 Mass. 236, 66 NE 802. 


Bre CR OSey, of cause of action see in- 
fra § 40. 


33. U. S.—vU. S. 
484, 18 L. ed. 920; Charles A. 
Co. v. Louis Mark Shoes, 37 F. (2d) 
715; The Gloria, 286 Fed. 188; In re 
Cross, 265 Fed. 769, 774 [rev on other 
grounds 273 Fed. 39, and quot Cyc]; 
United Transp., etc., Co. v. New York, 
etc., Transp. Line, 180 Fed. 902 [aff 
185 Fed. 386, 107 CCA 442]; Jewett 
Car -Co; svi isirkpatrickisConustre “Con 


6 Wall 
Baton 


v. Tillou, 


[§§ 2-8 


justice,?® affecting the substantive relations between 
the parties,?° rather than a mere procedural con- 
A set-off constitutes a cause of action.*? 

[§ 3] 2. Statutory Set-Off. The right or remedy 
of set-off in actions at law is purely statutory; it 
was unknown at common law,?* according to which 


107 Fed. 622; Wheeling Bridge, etce., 
ey Vv. Cochran, 68 Feds 141, 15) CGA 


Ala.—Brown y. Patterson, 214 Ala. 
351, 108 S 16; Merchants’ Bank v. 
Acme Lumber, etc., Co., 160 Ala. 435, 
49 S 782; Lang v. Waters, 47 Ala. 624; 
White v. Governor, 18 Ala. 767; Hall 
v. Cook, 1 Ala. 629. 


Cal.—Naglee v. Palmer, 7 Cal. 543. 
Soke oe v. Butler, 32 Conn. 


Ga.—Jordan v. Jordan, 12 Ga. 77; 
Meriwether v. Bird, 9 Ga. 594. 


Ida.—Brown v. Porter, 42 Ida. 295, 
297, 245 P 398 [eit Cyc]. ' 


Ill.—Dunecan Lumber Co. v. Leon- 
ard Lumber Co., 247 Ill. A. 469 [aff 
332 Ill. 104, 163 NE 416]; Hammans 
ve ete Myers Lumber Co., 220 Ill. 


Ind.—Duffy v. England, 176 Ind. 575, 
96 NE 704; Irvin v. Rushville Co-Op. 
Tel. Co., 161 Ind. 524, 69 NE 258; Boil 
v. Simms, 60 Ind. 162; Brower v. Nel- 
lis, 6 Ind. A. 323, 33 NE-672. 


OM orale v. Maddox, 40 Iowa 


Me.—Ingraham v. Berliawsky, 128 
Me. 307, 147 A 227; Robinson v. Saf- 
ford, 57 Me. 163; Call v. Chapman, 25 
Me. 128. 


Md.—Milburn v. Guyther, 8 Gill 92, 
50 AmD 681; Annan y. Houck, 4 Gill 
325, 45 AmD 133; Baltimore Ins. Co. 
v. McFadon, 4 Harr. & J. 31. 


Mass.—Stone v. Old Colony St. R. 
Co., 212 Mass. 459, 99 NE 218; Amer- 
ican Bridge Co. v. Boston, 202 Mass. 
374, 88 NE 1089; Goldthwait v. Day, 
149 Mass. 185, 21 NE 359; Stowers v. 
Barnard, 15 Pick. 221. 


Mich.—Roemelmeyer 
meyer, 219 Mich. 322, 189 NW 83; 
Pinch v. Willard, 108 Mich. 204, 66 
NW 42; Woods v. Ayres, 39 Mich. 
345, 33 AmR 396; Hendricks v. Toole, 
29 Mich. 340. 


Miss.——Raymond v. State, 54 Miss. 
562, 28 AmR 382; Henry v. Hoover, 14 


v. Roemel- 


Miss. 417; Houston v. Smith, 10 Miss. 


597. 


Mo.—State v. Eldridge, 65 Mo. 584; 
Fricke v. . E. Fuetterer Battery, 
etc., Co., 220 Mo. A. 623, 288 SW 1000; 
Frowlin v. Calvird, 75 Mo. A. 567. 


Nebr.—Crab Orchards Bank y. My- 
ers, 120 Nebr. 84, 231 NW 513; Ray- 
mond v. Green, 12 Nebr. 215, 10 NW 
709, 41 AmR 763; Boyer v. Clark, 3 
Nebr. 161. 


N. H.—Dole v. Chattabriga, 82 N. H. 
396, 184 A 3847; Chase v. Strain, 15 
N. H. 535; Chandler v. Drew, 6 N. H. 
469, 26 AmD 704. 


N. J.—Roseville Trus* Co. v. Bar- 
ney, 88 N. J. L. 146, 96 A 69 [rev on 
other grounds 89 N. J. W. 550, 99 A 
343]; Curtis-Warner Corp, v. Thirket- 
tle, 101 N. J. Eq. 279, 1384 A 299. 


N. Y.—Coffin v. McLean, 80 N. Y. 
560; Williams v. Brown, 4 Abb. Dec. 
607, 2 Keyes 486; Johnson v. Bridge, 
6 Cow. 693 [aff.3 Wend. 342]; ‘Wil- 
liams y. Crary, 5 Cow. 368. 


Hae C.—Boyett v. Vaught, 78 N. C. 


Oh.—Haines v. Lytle, 1 Oh. Dec. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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mutual debts were distinct and inextinguishable, ex- 
cept by actual payment, release, or agreement,** and 
a defendant who had a demand against a plaintiff 
was compelled to resort either to his cross action or a 
bill in chaneery,°® except in the few instances in 
which the limited right of recoupment was avail- 
This condition of the law led to the enact- 
ment by statute of the remedy of set-off,?7 which was 
designed by allowing set-offs in actions at law to 
supersede, or obviate the necessity of a resort to, 
The English stat- 
ute providing for set-off®® has, with slight modifica- 
tions, been substantially adopted in a majority of 
the United States,*° although in a few states statutes 
of set-off were passed before the English statute,** or 
the English statute was not adopted,*” and in some 


able.?® 


bills in equity for that purpose.?§ 


(Reprint) 198, 4 WestLJ 1; Ross v. 
Johnson, 1 Handy 388, 12 Oh. Dec. 
(Reprint) 198. 


Pa.—Irish v. Johnston, 11 Pa. 483; 
Com. v. Clarkson, 1 Rawle 291; Be- 
belheimer v. Minnig, 3 Pa. Dist. & Co. 
319; Shrum v. Carcase, 2 Pa. Dist. & 
Co. 686; Brown v. Syostek, 2 Pa. Dist. 
& Co. 431; Garner v. Price, 4 Kulp 
10; Seybert v. Hicks, 1 Kulp 45. 


R. I.—Arava v. Bebe, 48 R. I. 478, 
139 A 302; Cole v. Shanahan, 24 R. I. 
427, 53 A 273. 


Tenn.—Galbraith v. East Tennessee, 
etc:, R- Co., 11. Heisk..169; Hast Ten- 
nessee, ete., R. Co. v. Galbraith, 1 
Heisk. 482; Brazelton v. Nashville, 
etc., R. Co., 3 Head 570. 


Tex.—Hart—v. Davis, 21 Tex. 4115 
Holliman v. Rogers, 6 Tex. 91; Brown 
v. Montgomery, 19 Tex. Civ. A. 548, 47 
SW 803. 


W. Va.—Johnson v. Johnson, 83 W. 
Va. 593, 98 SE 812, 814; Baltimore, 
etc.) Ea Cor Vv. Jameson, 13° We Va. 
gaan 31 AmR 775. 


Wis.—Pierce v. Hoffman, 4 Wis. 277. 


“The right of set-off in actions at 
law was not recognized by the com- 
mon law, and it is only by virtue of 
statutes that the right exists in ac- 
tions in courts of law.” Johnson v. 
Johnson. supra. 


[a] Statutory definitions.—(1) In 
some jurisdictions a “set-off” is de- 
fined by code or statutory provisions 
as a defense which goes not to the 
justice of plaintiff's demand, but sets 
up a demand against plaintiff to coun- 
terbalance his in whole or in part. 
See code and statutory provisions. 
(2) In other jurisdictions it is defined 
by code as a cause of action arising 
upon a contract, judgment or award 
in) favor %of 12) ‘defendant against a 
plaintiff, or against him and another. 
See code provisions. 


Effect of Bankruptcy Act upon doc- 
trine of set-off see Bankruptcy § 238. 


34. See Payment § 61. 


35. Ala.—White v. Governor, 
Ala. 767. 


Cal.—Stoddard v. Treadwell, 26 Cal. 
4, 
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Ga.—Jordan v. Jordan, 12 Ga. 77. 


Md.—Abbott v. Gatch, 13 Md. 314, 
71 AmD 635; Baltimore v. McFadon, 
Beary cc, 3.0 ols 


N. H.—Chandler v. Drew, 
469, 26 AmD 704. 


N. Y.—Aslop v. Caines, 10 Johns. 
396. 
Peco iman v. Rogers, 


W. Va.—Baltimore, etc., R. Co. v. 
Jameson, 13 W. Va. 833, 31 AmR 775. 


Gao Nee ee 


6 Tex. 


‘ 


SET-OFF AND COUNTERCLAIM 


Eng.—Greene v. Farmer, 4 Burr. 
gate) Ws. Bis, 651, 96" Reprimt 3.09: 
Collins iv. Collins; 2) Burta, 820) eo 


Reprint 579, 2 Ld. Ken. 530, 96 Re- 
print 1268; Bow v. The Camosum, 
[1909] A. C. 597. 


Equitable set-off see infra §§ 4-10. 


36. Baltimore, etc., R. Co. v. Jame- 
son, 13 W. Va. 833, 31 AmR 775. 


Recoupment: 


Former limited application generally 
see supra § 1 


Subject matter see infra § 38 et seq. 


37. Brown v. Porter, 42 Ida. 295, 
245 P 398; Baltimore, etc., R. Co. v. 
Jameson, 13 W. Va. 833, 31 AmR 775. 


88. Ripley v. Bull, 19 Conn. 53; 
Tribble. va) Taul,.7 TE Bil Mon! (d<ys) 
455; Weeks v. Pryor, 27 Barb. (N. Y.) 
79; Blake v. Langdon, 19 Vt. 485, 47 
AmD 701. 


[a] Statutes of set-off proceed up- 
on equitable principle (1) that when 
both debts are justly due by the neg- 
lect of each party to perform his 
agreement, the one debt should com- 
pensate the other. Pierce v. Hoff- 
man, 4 Wis. 277. (2) Derivation from 
compensation of civil law see infra § 
16. 


[b] Statutes of set-off are not re- 
stricted to natural persons, but ex- 
tend to corporations, and the right of 
set-off exists in suits by municipal 
corporations. St. Louis v. Rogers, 7 
Mo. 19 


Liberal construction of statutes see 
infra § 20. 


Statutes as not taking away equita- 
ble jurisdiction see infra § 4. 

39. St. 2 Geo. II c 22, made perpet- 
ual by 8 Geo. II c 24 § 4. 

40. See statutory provisions. 


41. Dushane v. Benedict, 120 U. S. 
630, 7 SCt 696, 30 L. ed. 810 (Penn- 


sylvania); Strike’s Case, 1 Bland 
(Md.) 57, 72; Smock v. Warford, 4 N. 
J. L. 306; Gogel v. Jacoby, 5 Serg. 


& R. (Pa.) 117, 121, 9 AmD 339% Lyons 
v. Barnett, 79 Pa. Super. 352; Shrum 
v. Carcase, 2 Pa. Dist. & Co. 686. 


[a] Oldest statutes of set-off in 
United States are those passed by the 
legislature of Virginia, the first of 
which was passed in 1645. Baltimore, 
etc., R. Co. v. Jameson, 13 W. Va. 833, 
Bb AMoee 8% way, 


42. Stowers v. Barnard, 15 Pick. 
(Mass.) 221. 


43. Dolenty v. Rocky Mountain 
Bell Tel. Co., 41 Mont. 105, 108 P 921. 


[a] In Mississippi, at one time, 
the statutes gave the right, but not 
the plea, of set-off. Bullard v. Dor- 
sey, 15 Miss. 9; Henry v. Hover, 14 
Miss. 417; Houston v. Smith, 10 Miss. 
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other states set-off, as such, is not provided for or 
recognized in code or statutory provisions.*? 


English decisions construing English statutes are 
considered to be in point in the construction of the 
American statutes based thereon ;** 

states the statutes so differ from the English statute 
that the English decisions are held to be not of great 
weight in their construction.*® 


[§ 4] 3. Equitable Set-Off+*—a. In General. 
be complete, a definition of “set-off” must embrace 
equitable set-off.+* 
possessing equitable jurisdiction, has inherent pow- 
er,*® as a part of its general jurisdiction,*® to allow 
or compel a set-off. This power is independent of 
statutes allowing a set-off;°° it was recognized and 


but in some 


To 


A court of equity, or a court 


597. 


44. U. S.—Pate v. Grays 18 F. Cas. 
No. 10,794a, Hempst. 155. 


Ala.—Smith v. Hine, 14 Ala. 201. 
Conn.—Fitch v. Gates, 39 Conn. 366. 


Ky.—Roebuck vy. Tennis, 5 T. B. 
Mon. 82. 

Miss.—Bullard Vv. Dorsey, 5 
Miss. 9. 


N. Y.—Burgess v. Tucker, 5 Johns. 
105; Gordon v. Bowne, 2 Johns. 150. 


45. Sanger v. Fincher, 27 Ill. 346; 
Edwards v. Todd, 2 Ill. 462; Balti- 
more Ins. Co. v. McFadon, 4 Harr. & 


J.; (tds); 3113) Harris) v. Hanna, Tapp. 
cone oi Ffubbard Vv. HPisher, (25> Vite 
[a] In Virginia and West Virginia 


the wording of the statutes of set-off 
is materially different from that of 
the English statutes and includes 
“any” debts, while the English stat- 
ute includes only “mutual” debts, and 
this accounts for the apparent con- 
flict of some of the Virginia decisions 
on the subject with those of other 


states. Wartman v. Yost, 22 Gratt. 
(63 Va.) 595; Allen v. Hart, 18 Gratt. 
(59 Va.) 722. But see Baltimore, etc., 


R. Co. v. Jameson, 13 W. Va. 833, 3L 
AmR 775 (the diverse holdings’ of 
the courts of Virginia and English 
courts in this respect are not to be 
attributed so much to the difference 
in the wording of the statutes as to 
the disposition of the courts of Vir- 
ginia to construe more liberally than 
the English courts their statutes of 
set-off). 

46. Equitable claims and demands 
Bee see infra i. 


7. Downing v. Wilcox, 84 Conn. 
437, 80 A 288. 


48. Adams v. Grundy, 
246, 152 NE 379. 


[a] “Set-off may he applied in 
equity.”—Johnston v. Grimm, 209 
Iowa 1050, 229 NW 716, 719. 


decane aa of set-off generally see 
infra § 21 


256 Mass. 


49. Tuttle v._ Bisbee, 144 Iowa 53, 
Maal NW 699; Spear v. Dey, 5 Wis. 


50. U. S.—Scott v. Armstrong, 146 
U. S. 499, 18 SCt 148, 36 L. ed. 1059; 
In re Cross, 265 Fed. "769, 774 [rev on 
Cue grounds 273 Fed. 39, and quot 

ye 


Cal.—Hobbs v. Duff, 23 Cal. 596. 


Iowa.—Tuttle v. Bisbee, 144 I 
53, 120 NW 699. paca 


Ky.—Jeffries v. Evans, 
119, 48 AmD 158. 


Me.—Smith v. Bath Loan, ete., As- 
soc., 126 Me. 59, 136 A 284, 50 ALR 


6 B. Mon. 
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exercised prior to the enactment of such statutes ;°* 
and it has not been taken away by their enactment,®” 


nor affected by their repeal.*? 


[§ 5] b. Adequacy of Remedy at Law. Equity 
will not aid a defendant in an action at law as to 
matters of set-off, when his legal remedies are com- 
plete and adequate ;°4 but it may allow a set-off 


526; Crummett v. Littlefield, 98 Me. 
317, 56 A 10538; Collins v. Campbell, 
97 Me. 23, 53 A 837, 94 AmSR 458. 


Md.—Dubreuil v. Gaither, 98 Md. 
541, 56 A 965; Smith v. Donnell, 9 
Gill 84. 

Mass.—Cunningham v. Commis- 
sioner of Banks, 249 Mass. 401, 144 
NE 447. 


Mo.—Strong v. Gordon, 203 Mo. A. 
470, 221 SW 770. 


Mont.—Davis v. Davis, 9 Mont. 267, 
Too. 


N. Y.—Crary v. Goodman, 12 N. Y. 
266, 64 AmD 506; Schermerhorn v. 
‘Anderson, 2 Barb. 584; Schieffelin v. 
Hawkins, 1 Daly 289; Gay v. Gay, 
10 Paige 369. 


Okl.—Dakoma State Bank v. Weab- 
er, 125 Okl. 186, 256 P 50; Caldwell 
v. Stevens, 64 Ok1. 287, 289, 167 P 610, 
LRA1918B 421 [cit Cyc}. 


Pa.—Com. v. Crow, 294 Pa. 286, 144 
A 135; Garner v. Price, 4 Kulp 10. 


Tenn.—kKnaffie v. Knoxville Bank- 
ing, etc., Co., 128 Tenn. 181, 159 SW 
838, 50 LRANS 167; Edminson v. Bax- 
ter, 4 Hayw. 112, 9 "“AmD 752i. 


Vt.—Blake v. Langdon, 19 Vt. 485, 
47 AmD 701. 


Va.—Ford v. Thornton, 3 Leigh (30 
Wa.) 695. 


« Wis.—Spear v. Dey, 5 Wis. 193. 
Statutory set-off see supra § 8. 


51. U. S—Greene v. Darling, 
¥F. Cas. No. 5,765, 5 Mason 201. 


Ark.—Wheat v. Dotson, 12 Ark. 699. 
Cal.—Naglee v. Palmer, 7 Cal. 543. 


Conn.—Sullivan v. Merchants’ Nat. 
Bank, 108 Conn. 497, 144 A 34; Down- 
ing v. Wilcox, 84 Conn. 437, 80 A 288. 


Ky.—Forbes v. Cooper, 88 Ky. 285, 
11 SW 24, 10 KyL 865; Hughes v. Mc- 
Coun, 3 Bibb 254. 


Me.—Crummett v. Littlefield, 
Me. 317, 56 A 1053. 


Mo.—Barnes v. McMullins, 78 Mo. 
260. 


.N. Y.—Jordan v. National Shoe, 
etc., Bank, 74 N. Y. 467, 473, 30 AmR 
319; Peuser v. Marsh, 167 App. Div. 
604, 153 NYS 381 [aff 218 N. Y. 505, 
113 NE 494]; Lindsay v. Jackson, 2 
Paige 581. 


Okl.—Caldwell v. Stevens, 64 Okl. 
23 259, 16% P 610, LURAIIT8SB 421 
[cit Cyc]. 

Pa.—Garner v. Price, 4 Kulp 10. 


Vt.— Blake v. Langdon, 19 Vt. 485, 
47 AmD 701. 


Va.—Ford v. Thornton, 3 Leigh (30 
Va.) 695. 


Eng.—Green v. Farmer, 4 Burr. 
2214, 98 Reprint 379, W. Bl. 651, 96 
Reprint 379; Anonymous, 1 Mod. 215, 
86 Reprint 837; Ex p. Bios ten, 19 
Ves. Jr. 465, 34 Reprint 589; Ex p. 
Flint, 1 Swanst. 30, 36 Reprint 285; 
Ex p. Stephens, 11 Ves. Jr. 24, 32 Re- 
print 996. 


{a] Doctrine of set-off originated 
in equity.—The Gloria, 286 Fed. 188; 


10 


98 
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[§§ 4-6 


where, from the nature of the claim or situation of 
the parties, justice cannot be done at law.°° 


[§ 6] ce. Adherence to, or Departure from, Legal 


Rules. 


Perry v. Pye, 215 Mass. 403, 102 NE 
653; Sterling Products Co. v. Wat- 
kins-Gray Lumber Co., 131 Miss. 145, 
Oba Se rolos 


[b] Equity early exercised power 
to compel a set-off of debts. Brown 
v. Porter, 42 Ida. 295, 245 P 398. 


52. Conn.—Downing v. Wilcox, 84 
Conn. 437, 80 A 288. 


Ky.—tTribble v. Taul, 7 T. B. Mon. 
455. 
Miss.—Sterling Products Co. v. 


Watkins-Gray Lumber Co., 131 Miss. 
1457 OS Solos 


Nebr.—Richardson v. Doty, 44 
Nebr. 73, 62 NW 254. 
Okl.—Caldwell v. Stevens, 64 OkIl. 


287, 289, 167 P 610, LRA1918B 421 [cit 
Cyiels 


Vt.—McLane v. Johnson, 59 Vt. 237, 
9 A 837. 


53. Sterling Products Co. v. Wat- 
kins-Gray Lumber Co., 131 Miss. 145, 
95 S 318;' Blake v. Langdon, 19 Vt. 
485, 47 AmD 701. 


54. Ala.—Walker v. Wigginton, 50 
aed 579; Nelms v. Prewitt, 37 Ala. 
389. 


Ark.—Menifee v. Ball, 7. Ark. 520, 


Ana gs a v. Welch, 31 Conn. 


Ga.—Collins v. Clayton, 53 Ga. 649. 


Ky.—Blackwell v. Oldham, 4 Dana 
195; Tribble v. Taul, 7 T. B. Mon. 455; 
Collins v. Farquar, 4 Litt. 153; Moody 
v. Dowdal, 2 A. K. Marsh. 212. But 
see Jones v. Murray, 3 T. B. Mon. 83 
(where there are mutual demands, a 
court of equity, although each of the 
parties might have a remedy at law, 
will interpose to compel them to set 
off the one demand against the other), 


Md.—Hutchins v. Hope, 7 Gill 119. 


Minn.—Barker v. Walbridge, 14 
Minn. 469. 


Mo.—Field v. Oliver, 43 Mo. 200. 
N. Y.—Tone v. Brace, 8 Paige 597. 


Tenn.—Ragsdale v. Buford, 3 
Hayw. 192. 


But see Sowles v. Plattsburg First 
Nat. Bank, 100 Fed. 552 (a federal 
court of equity may allow a set-off, 
although a state statute permits it to 
be pleaded at law). 


[a] Pleading set-off in action at 
law.—(1) If complainant has pleaded 
the claims in set-off to a suit at law, 
thereby giving the law court jurisdic- 
tion, that court must decide the mat- 
ter and equity will not interfere. 
Gregory v. Hasbrook, 1 Tenn. Ch. 218 
(so stating, but also stating that it 
does not appear that the set-off was 
so pleaded). (2) Defending at law 
as election of remedy see Hlection of 
Remedies § 38 


55. Ill.—Quick v. Lemon, 105 Jl. 
578. 


Iowa.—Tuttle v. Bisbee, 
53, 120 NW 699. 


Md.—Smith v. Donnell, 9 Gill 84. 
Miss.—Graves v. Hull, 27 Miss. 419. 
N. Y.—Ainslie v. Boynton, 2 Barb. 


144 Iowa 


Courts of equity, as a general rule, put the 
same construction on statutes of set-off as do courts 
of law,®® and generally follow the law in regard to 
matters of set-off,°? unless a relaxation of, or de- 


258; Lindsay v. Jackson, 2 Paige 581. 
Tenn.—Smith v. Ross, 3 Humphr. 
220. 


Wis.—Smith v. Dickinson, 100 Wis. 
574, 76 NW 766. 


[a] Part of debt.—Equity has even 
divided a debt and set off a portion of 
it, according to the equitable rights of 
the parties. Ex p. Quintin, 3 Ves. Jr. 
248, 30 Reprint 994. 


[b] Amount small and remedy ex- 
pensive.—An equitable settoff will be 
allowed, although the amount is small 
and the party may have a remedy at 
common law, if to recover that small 
amount. he would be driven to many 
suits and to much trouble and ex- 
pense. Crandall v. Shepard, 166 Ga. 
ae 143 SE 587; Burns vy. Hill, 19 Ga. 

2. 

56. Brown v. Scott, 87 Ala. 458, 6 
S 384; Goldthwaite v. Montgomery 
First Nat. Bank, 67 Ala. 549; Jones 
v. Brevard, 59 Ala. 499; McKinley Vv. 
Winston, 19 Ala. 301. 


57. U. S.—Gordon vy. Lewis, 10 F. 
Cas. No. 5,614, 2 Sumn. 628. 


Ala.—Brown v. Scott, 87 Ala. 453, 
6 S 384; Goldthwaite v. Montgomery 
First Nat. Bank, 67 Ala. 549; Cave 
v. Webb, 22 Ala. 583; McKinley Vv. 
Winston, 19 Ala. a Tuscumbia, etc., 
R. Co. v. Rhodes, 8 ‘Ala. 206; French 
v. Garner, 7 Port. 549. 


a ee v. Keney, 49 Conn. 


Ga.—Jordan v. Jordan, 12 Ga. 77; 
Ruckersville Bank v. Hemphill, 7 Ga. 
396; Mills v. Lumpkin, 1 Ga. 511, 44 
AmD 677. 


Ulil.—Smith v. 
(ie 


Iowa.—Tuttle v. Bisbee, 
53, 120 NW 699. 


Me.—Smith v. Ellis, 29 Me. 422. 


Md.—Dubreuil v. Gaither, 98 Md. 
be 56 A 965; Scott v. Scott, 17 Md. 


Billings, 62 Ill. A. 


144 Iowa 


Mich. earned Vv. Corns, 214 Mich. 
890, 183. NW 7 Lockwood v. Beck- 
with, 6 Mich. 168, 72 AmD 69. 


Miss.—Kershaw Vv. Merchants’ 
Bank, 8 Miss. 386, 40 AmD 70. 


Pas: -—Barnes v. MeMullins, 78 Mo. 


N. J.—Trotter v. Heckscher, 
J. Eq. 612, 4 A 83. 


N. Y.—Beecher v. Vogt Mfg. Co., 
227 N. Y. 468, 125 NE 831; Jordan Vv. 
National Shoe, etc., Bank, T4.N. Y. 467, 
30 AmR 319; Bathgate v. Haskin, 59 
Nueva bees Cumings v. Morris, 16 N. 
Y. Super. 560 [aff 25 N. Y. 625]: Edel- 
man v. Schwartz, 178 NYS 587; Van 
Beuren vy. Van Gaasbeck, 4 Cow. 496; 
McDonald v. Neilson, 2 "Cow. 139, 14 


40 N. 


AmD 431; Irving v. De Kay, 10 Paige 
319; Dunean v. Lyon, 3 Johns. Ch. 
351, 8 AmD 513; Hackett v. Connett, 
2 Edw. 73. 


N. Pes ae v. Ak 
365, 56 NW 13 nh, 8 


BAe hs v. Stevens, 64 Okl 
287, 167 P 610, LRA1918B 421, 


R. I.—Bell v.. Ward, 10 R. I. 503. 


na 


Re aN a 


§§ 6-7] 


parture from, the rules obtaining in courts of law is 
necessary to prevent wrong and injusticé,°® as where 
there is some peculiar circumstance or intervening 
equity going beyond the statutes which govern set- 
offs in courts of law®® and no equity of third parties 
will be injured by the allowance of a set-off.°° 


[§ 7] d. Grounds*:—(1) In General. 
speaking, an equitable set-off will be allowed when 
the party seeking it shows some equitable ground 
therefor®? and it is necessary in order to promote 
justice,®* avoid or prevent irremediable injustice,** 
or give effect to a clear equity of the party seeking 
Conversely, some ground for equitable inter- 
position must be alleged®* and shown,*? and the set- 
off will not be allowed where it would be inequita- 
ble®® or work injustice,®® or where it is not neces- 
revent irremediable injustice.?° 
nonresidence*? are grounds for equitable 
set-off, but they are not the sole grounds therefor ;7 
other grounds are stated generally to inelude such 


as 


sary to 
ey"? an 


[a] Where persons engage in il- 
legal enterprise, equity will not inter- 
vene to set off the expenditures of one 
in the enterprise against a debt which 
he owes the other, but will leave the 
parties where it found them. Pond v. 
Smith, 4 Conn. 297. 


58. Beecher v. Vogt Mfg. Co., 227 
N. Y. 468, 125 NE 831; Braithwaite v. 
Akin, 3 N. D. 365, 56 NW 133. See 
Turner v. Mountain View Bank, (Mo. 
A). 19 SW (2d) 19, 20 (‘‘there can be 
no doubt as to the power and author- 
ity of a court of equity in a proper 
case to allow a set-off . . which 
could not be allowed in a court of 
law’’). 


[a] Where one demand is legal 
and other is equitable, and but for its 
being equitable a court of law would 
have set it off as a legal demand, the 
court of equity will allow the set-off 
to be made. McKelvey v. McLean, 34 

Cc. Q. B. (Ont.) 635. 


59. U. S.—Greene v. Darling, 10 F. 
Cas. No. 5,765, 5 Mason 201; Howe v. 
Sheppard, 12) ‘Ma: Cas.- No: °(6,773;,,- 2 
Sumin,. 409. 


Ala.—Donelson v. Posey, 13 Ala. 
752; French v. Garner, 7 Port. 549. 


Cal.—Hobbs vy. Duff, 23 Cal. 596. 


Conn.—Goodwin v. Keney, 49 Conn. 
563. 

Ga,— Jordan Vv. Jordan, 12°.Ga.-7T; 
Mills vy. Lumpkin, 1 Ga. 511, 44 AmD 
677. 


Mich.—Pratt v. Corns, 
390, 183 NW 71. 


N. J.—Trotter v. Heckscher, 40 N. 
J. Eq. 612, 4 A 83. 


N. Y.—Bathgate v. Haskin, 59 N. Y. 
533 [mod 5 Daly 361]; Cumings v. 
Morris. 16 N. Y. Super. 560 [aff 25 N. 
Y. 625]. 


Pa.—Craighead v. Swartz, 219 Pa. 

149, 67 A 1003; Hibert v. Lang, 165 
Pa. 439, 30 A 1004; Tustin v. Cameron, 
5 Whart. 379. 
Craighead v. Swartz, 219 Pa. 
149, 67 A 1008; Tustin v. Cameron, 
5 Whart. (Pa.) 379; Childress v. 
Jordan, 106 Va. 275, 58 SE 563. 


61. Subject matter see infra §§ 38- 
82. 


214 Mich. 


62. Campbell v. Martin, 89 Vt. 214, 
95 A 494; Johnson v. Johnson, 83 W. 
Va. 593, 98 SE 812. 


63. Ford v. Stevens Motor Car Co., 
209 Mo. A. 144, 232 SW 222; Baker v. 
Hotchkiss, 97 'N. Y. 395 Lafe 27 Hun 
399]; Piotrowski v. Czerwinski, 
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law.*¢ 


Generally 


Ole 


Insolven- 


Wis. 396, 120 NW 268. 


[a] Proper administration of jus- 
tice.—The power to compel a set-off 
has always been exercised by equity 
whenever necessary for the proper 
administration of justice. Perry v. 
Pye, 215 Mass. 403, 102 NE 658. 


64. Cal.—City Inv. Co. v. Pringle, 
43 Cal. A. 782, 239 P 302. 

Mass.—Cromwell v. Parsons, 219 
Mass. 299, 106 NE 1020. 

Miss.—Bettman-Dunlap Co. Vie 


Gertz, 149 Miss. 892, 116 S 299. 


Vt.—Blake v. Langdon, 19 Vt. 485, 
47 AmD 701. 


St fue aes aa v. Smith, 58 Ont. L. 


[a] Flexible character of set-off is 
used in equity to prevent injustice. 
Dameron v. Carpenter, 190 N. C. 595, 
130 SE 328. 


65. City Iny. Co. v. Pringle, 73 Cal. 
A. 782, 239 P 302; Cromwell v. Par- 
sons, 219 Mass. 299, 106 NE 1020; 


Bettman-Dunlap Co. v. Gertz, 149 


Miss. 892, 116 S 299. 


66. Pratt v. Corns, 214 Mich. 390, 
183 NW 71. 


[a] Facts must be alleged.—Spof- 
ford v. Rowan, 124 N. Y. 108, 25 NE 
350. 


67. Seastrand vy. Foley, 151 Minn. 
441,187 NW 413; Caldwell v. Stevens, 
tee Ok, 2387, 167 BP 610), BRALIGISE 
421, 


[a] 
shown.—Lockwood_  v. 
Mich. 168, 72 AmD 69. 


68. eClarkr Vouk OU, 20nd Ces 
Crowninshield v. Robinson, 6 F. Cas. 
No. 3,451, 1 Mason 93. 


[a] Rule applied.—Equity will not 
interfere to allow a set-off of a claim 

(1) Stale. Dade v. Irwin, 
(QOK SE O35 2 3 
Adair v. Newlin, 11 Del. 242, 100 A 
792. (2) Clouded with presumptions 
unfavorable to its original foundation 
or present validity. Dade v. Irwin, 
supra. (3) Based on. fraud. Mat- 
thews v. Weiler, 57 Ark. 606, 22 SW 
569. (4) Interposed merely for the 
evident purpose of causing delay. 
Atterbury v. Jarvie, 2 H. & N. 114, 157 
Reprint 47. 


[b] Equity may restrain set-off at 
law when to allow it would be against 
equitable principles. Higgs v. North- 
ern Assam Tea Co., L. R. 4 Exch. 387; 
Wilson v. Gabriel, 4 B. & S. 248, 116 
ECL 248, 122 Reprint 450. 


Facts must be affirmatively 
Beckwith, 6 
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a connection between the demands that one is the 
consideration for the other,7* an agreement to set 
them off,?> and a complete liquidation thereof at 
Although it has been stated that there is a 
natural equity that cross demands should be offset 
against each other,*7 and that the balance only 
should be recovered,’*® an equitable right of set-off 
must be not only a natural equity, but such an equity 
as can be enforced by judicial action,7® and not 
arising merely from moral consideration;®® courts 
of equity will not enforce any vague equities of 
set-off which involve no rights or interests protect- 
ed by the recognized rules of justice.*! 
no such thing as an inherent equitable right of set- 
Also, a mere right of set-off is not of itself 
an equity ;®* it becomes one only in consequence of 
some additional cireumstance.** A set-off in equity 
is not authorized by the mere circumstance of mu- 
tual and independent cross demands,*®* without cir- 
cumstances from which it can be inferred that one 


There is 
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rts Co., 161 Tenn. 621, 33 SW (2d) 
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71. See infra § 9. 

72. See infra § 10. 

73. Crandall v. Shepard, 166 Ga. 
396, 143 SE 587. 

74. Graham -/v. Tiltord,: 1. Metes 
(Kay. )) 112 ve Dribblervesthauls ee baeliss 


Mon. (Ky.) 455. 
Mutual credit see infra § 8. 
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N. Y.—Filkin v. Ferris, 18 Barb. 581; 
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Pa.—Heck v. Shener, 4 Serge. & R. 
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debt was contracted on the faith 


or that there was an agreement between the parties 
that one debt should be deducted from, or set off 
against, the other,*? or some other intervening eq- 
uty which renders the interposition of a court of 
equity necessary for the protection of the demand 


sought to be set off.Ss 
[§ 8] (2) Mutual Credit.*° 


“Mutual credit,” in 
the law of set-off, is a knowledge on both sides of 
an existing debt due to one party, and a credit by 
the other party founded on, and trusting to, such 
debt as a means of discharging it.°° 
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of the other,®*® 


equity.°# 


It differs from | equity.°°® 
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IN Soe Way 24. 


N. Y.—Pond v. Harwood, 139 N. Y. 
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30 Barb. 498 [aff 31 N. Y. 67]; Scher- 
merhorn v. Anderson, 2 Barb. 584; 
Cumings v. Morris, 16 N. Y. Super. 
560 [aff 25 N. Y. 625]; Edelman v. 
Schwartz, 1738 NYS. 5875. Tone! v. 
Brace, Clarke 503 [aff 11 Paige 566]; 
Wolcott v. Sullivan, 1 Edw, 399 [aff 6 
peel; Green y. Storm, 3 Sandf. 
Ch. 305. 


N. C.—Piedmont Bank v. Wilson, 


124 N. C. 561, 32 SE 889; Riddick v. 
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[a] Thus persons redrying tobac- 
co for growers’ co-operative associa- 
tion held not entitled to set off claim 
for charges against receivers of asso- 
ciation, suing for tobacco withheld.— 
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raise presumption of an agreement 
for a set-off. Hanover Nat. Bank v. 
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L. ed. 120. 
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89. Bankruptcy statutes as to mu- 
tual credits see Bankruptcy § 238. 
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N. J.—King v. King, 9 N. J. Ha. 44. 


N. Y.—Munger v. Albany City Nat. 
Bank, 85 N. Y. 580; Duncan v. Lyon, 
3 Johns, Ch. 351, 8 AmD 513. 
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es where there has been mutual trust 
or understanding that an existing 
debt should be discharged by a credit 
given upon the ground of such debt. 
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[§ 9] (3) Insolvency.°® 
party against whom a set-off is claimed may be a 
sufficient ground for the allowance of the set-off in 
Although some early authorities inclined 


[§§ 7-9 


“mutual debts” in that it is more comprehensive.*? 
An equitable set-off may be allowed where there is 
a mutual eredit, or presumption of mutual credit, 
between the parties,?? even though there are no 
mutual debts upon. which a set-off could be sus- 
tained at law.°* 
mutual eredit is necessary to justify a set-off in 


According to some authorities, a 


The insolvency of the 
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Hines, Ga, 417, 53 NE 83 [aff 69 
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95. Set-off against: 

Assignee for benefit of creditors see 
Assignments for Benefit of Credi- 
tors § 273. 


Assignee or trustee in insolvency pro- 
ceedings see Insolvency §§ 98, 179. 


Trustee in bankruptcy see Bankrupt- 
ey § 238. 


96. U. S.—North Chicago Rolling- 
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211; Malone v. Carroll, 33 ‘Ala. KOM 
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toe Tuscumbia, etc., R..Co. v. Rhodes, 
8 Ala. 206; French Vv. Garner, 7 Port. 


Cal.—Machado v. Borges, 170 Cal. 
oon Hee P 351; Russell v. Conway, 11 
al, 93: 


Colo.—Plattner Impl. 
ley, 40 Colo. 95, 90 P 86 


Conn.—Pond vy. Smith, 4 Conn. 297; 
Gaylord v. Couch, 5 Day 223. 


Bae C.—Fitzgerald v. Wiley, 22 App. 


Ga.—Sanderlin v. Willis, 94 Ga. 171, 


Co. v. Brad- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to the view that mere insolvency alone does not con- 
stitute a ground for the interference of the court, 
and that some further equity must exist in order to 
induce an equity court to act,®? other authorities 
take the position that insolvency is a distinet equi- 
table ground of set-off®® and may of itself raise an 
equity which will justify the interference of the 
At any rate, insolvency is a material cir- 
ecumstance to be considered in determining whether 
an equitable set-off should be allowed, 
coupled with other matters, may authorize the al- 
While equity will not grant 


court.®9 


lowance of the set-off.” 


21 SE 291; Barrow v. Mallory, 89 Ga. 
76, 14 SE 878; Maddox v. Oxford, 70 
Ga. 179; Melson vy. Dickson, 63 Ga. 
682, 36 AmR 128. 


Ill.—Houston v. Maddux, 179 Ill. 
377, 53 NE 599; Walker v. Doane, 108 
Ill. 236, 101 Ill. 628; Quick v. Lemon, 
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Ill. 161; Raleigh v. Raleigh, 35 Ill. 
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27 Ill. 295; Hahn v. Gates, 102 Ill. A 
385; Smith v. Billings, 62 Ill. A. 77. 


Ind.—Keightley v. Walls, 27 Ind. 
384, 24 Ind. 205. 


Iowa.—Davis v. Milburn, 3 Iowa 
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Ky.—Patterson v. Woolridge, 170 
Ky. 748, 186 SW 639; Forbes v. Coop- 
er, 88 Ky. 285, 11 Sw 24, 10 KyL 865; 
Wathen v. Chamberlin, 8 Dana 164; 
Chamberlin v. Stewart, 6 Dana 32; 
Jones v. Waggoner, 7 J. J. Marsh. 144: 
Patrick v. Langston, 5\J. J. Marsh. 
653; Markham v. Todd, 2 J. J. Marsh. 
364; Robbins v. Holley, 1 T. B. Mon. 
191; Hunt v. Martin, 2 Litt. 82. 
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522, 70 A 409; Dubreuil v. Gaither, 98 
Md. 541, 56 A 965; Levy v. Steinbach, 
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Mo.—Barnes v. McMullins, 78 Mo. 
260; Field v. Oliver, 43 Mo. 200; Ford 
v. Stevens Motor Car Co., 209 Mo. A. 
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Mountain View Bank, (A.) 19 SW 
(2d) 19 (recognizing rule). 


Nebr.—Clark Impl. Co. v. Wallace, 
103 Nebr. 26, 170 NW 171; Richard- 
son v. Doty, 44 Nebr. 73, 62 NW 254; 
Wilbur v. Jeep, 37 Nebr. 604, 56 NW 
198; Thrall v. Omaha Hotel Co., 5 
Nebr. 295, 25 AmR 488. 


Ney.—Foulks vy. Rhodes, 
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N. J.—Trotter v. Heckscher, 40 N. 
J. Eq. 612, 4 A 83. 


N. Y.—Gerseta Corp. v. Equitable 
Trust Co., 241 N. Y. 418, 150 NE 501, 
43 ALR 1320; Newton v. Lee, 139 N. 
Ye.332, 34, NE 905; Richards v. La 
Tourette, 119 N. Y. 54, 23 NE 531; 
Rothschild v. Mack, 115 N. Y. 1, 21 
(NE 726; Coffin v. McLean, 80 N. Y. 
560; Smith v. Felton, 43 N. Y. 419; 
Bradley v. Angel, 3 N. Y. 475; Ship- 
man v. Lansing, 25 Hun 290; Ives v. 
Miller, 19 Barb. 196; Ainslie v. Boyn- 
ton, 2 Barb. 258; Cumings v. Morris, 
16 N. Y. Super. 560 [aff 25 N. Y. 625]; 


12 Nev. 


Keep v. Lord, 9 N. Y. Super. 78; 
Schieffelin v. Hawkins, 1: Daly 289; 
Worcester-Brooklyn Realty Co. v. 


Bailey, 161 App. Div. 935, 146 NYS 
59; Manevitz v. Northern Bank, 75 
Misc. 537, 138 NYS 745; Simson v. 
Hart, 14 Johns. 63; Knapp v. Burn- 
ham, 11 Paige 330; Gay v. Gay, 10 
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eastigation than 


and, when 
risdictions, the 
whom a set-off is 


Paige 369; Irving v. De Kay, 10 Paige 
319; Lindsay v. Jackson, 2 Paige 581. 


N. C.—Smith vy. Smith, 79 N. C. 455. 


Or.—Mitchell v. Holman, 30 Or. 280, 
47 P 616. 


ee App., 3 Watts & S. 


S. C.—Carwile v. Metropolitan L. 
Ins. Co., 136 S.C. 179, 134 SH 285: 


Tenn.—Parker v. Britt, 4 MHeisk. 
243; Catron v. Cross, 3 Heisk. 584; 
Brazelton v. Brooks, 2 Head 194; 
Hough vy. Chaffin, 4 Sneed 238; Howe 
Sewing Mach. Co. v. Zachary, 2 Tenn. 
Ch. 478; Cohen v. Whitman, 1 Tenn. 
Ch. 2695 Grerory.-v. Hasbrook, 1 
Tenn. Ch. 218. 


Tex.—Duncan v. Magette, 25 Tex. 
245; Castro v. Gentiley, 11 Tex. 28; 
ee v. Gibson, (Civ. A.) 33 SW (2d) 


Vt.—Smith v. McDonald, 56 Vt. 305; 
ieee v. Langdon, 19 Vt. 485, 47 AmD 
1 


Va.—Dexter-Portland Cement Co. v. 
Acme Supply Co., 147 Va. 758, 133 SE 
788; Childress v. Jordan, 107 Va. 275, 
58 SE 563; Feazle v. Dillard, 5 Leigh 
(32 Va.) 30. 


W. Va.—Farland v. Wood, 35 W. Va. 
458, 14 SE 140. 


Wis.—Smith v. Dickinson, 100 Wis. 
574, 76 NW 766. 


Eng.—Ex p. Stephens, 11 Ves. Jr. 
24, 32 Reprint 996. 


{a] Rule applied.—(1) A ‘debtor of 
an insolvent estate may, in a court of 
equity, set off his liability as surety 
for deceased. Johnson v. Johnson, 83 
W. Va. 593, 98 SE 812. (2) Where on 
a sale of land the vendee paid to the 
vendor a sum to be expended in the 
purchase of an adjoining lot for the 
benefit of the vendee, and the vendor 
died without having conveyed the 
land or applied the sum to the pur- 
pose for which it was received and 
without leaving personal estate suffi- 
cient to pay his ‘debts, on a bill 
against the heir of the vendor for 
specific performance of the contract 
to convey, the vendee could set off the 
sum given the vendor against the bal- 
ance due on the contract to convey. 
Sutphen v. Fowler, 9 Paige (N. Y.) 
280. (8) Where the rental value of 
premises purchased at administra- 
tor’s sale, for the time during which 
they were wrongfully withheld from 
the purchaser by the widow, was 
more than the amount due the widow 
on her claim for yearly dower pay- 
ments, and she was insolvent, the 
purchaser was entitled to relief by 
equitable set-off of the rental value 
and the amount of taxes paid by the 
purchaser. Walker v. Doane, 108 Ill. 
236, 101 Il]. 628. (4) Where a mortga- 
gor brought an action for the recovery 
of usurious interest paid on the loan 
to one of the two joint mortgagees, a 
bill in equity would lie to compel the 
excess of the debt over the value of 
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a set-off on the ground of insolvency where the al- 
legation of insolvency is not sustained by proof,* 
and it seems that in some early cases insolvency 
was the only ground of equitable set-off recognized,* 
nevertheless an equitable set-off may be allowed on 
other grounds against a party who is solvent.® 
Where insolvency is alleged rather as a reason for 


an equitable ground of relief, eq- 


uity will not intervene.® 
[§ 10] (4) Nonresidence.” 


In a majority of ju- 
nonresidence of a party against 
claimed is deemed to be a sufficient 


the property mortgaged after fore- 
closure to be applied as an equitable 
set-off, the mortgagor being insolvent. 
Smith v. McDonald, 56 Vt. 305. 


Bldg or demand not due see infra § 


Insolvency of partner or partner- 
ship see infra § 132. 


Unliquidated claim see infra § 87. 


97. U. S.—Gordon v. Lewis, 10 F. 
Cas. No. 5,614, 2 Sumn. 628; Howe v. 
Sheppard, 12 F. Cas. No. 6,773, 2 
Sumn. 409. 


Mich.—Hale v. Holmes, 8 Mich. 37; 
Lockwood v. Beckwith, 6 Mich. 168, 
72 AmD 69. 


er Y.—Keep v. Lord, 9 N. Y. Super. 


yght Co Riddick v. Moore, 65 N. C. 


Eng.—Bishop v. Church, 3 Atk. 691, 
26 Reprint 1197, 2 Ves. 100, 371, 28 
Reprint 66, 238; Ex p. Prescot, 1 Atk. 
230, 26 Reprint 147; Ex p. Twogood, 
11 Ves. Jr. 517, 32 Reprint 1189. 


98. Crandall v. Shepard, 166 Ga. 
396, 143 SE 587; Ehrat v. Marrone, 
TOT. TAS eas 


99. Goodwin v. 
563. 


1. a ae v. Hayes, 136 N. Y. 163, 
32 NE 70 


2. Za v./ Lord, 9) INSY Super 
78; Scrivner v. McClelland, 75 Oks 
239, 182 P 503; Fleming v. Stansell, 
13 Tex. Civ. A. 558, 36 SW 504. 


3. %Ill.—Houston v. Maddux, 
TUS S77; SS UNE 5 99% 


Pe ene v. Swayne, 5 B. Mon. 


Va.—Bunting vy. Cochran, 
558, 39 SE 229. 


W. Va.—Farland v. Wood, 35 W. 
Va. 458, 14 SE 140. 


Wis.—Smith v. Dickinson, 100 Wis. . 
574, 76 NW 766. 


4 Gaylord v. Couch, 5 Day (Conn.) 
223; Blake v. Langdon, 19 Vt. 485, 47 
AmD 701. 


5. McQuagge v. Thrower, 214 Ala. 
582, 8 450; Baker v. Hawkins, 14 
ike Ala Be), 


[a] For example, it has been held 
that defendant, in an action at law, 
having a separate demand arising out 
of the matter in controversy or con- 
sisting of an agreement so connected 
with the claim in suit that if per- 
formed it would defeat the suit, is en- 
titled to equitable relief even against 
a solvent plaintiff. Baker v. Hawkins, 
14 Re. T. 359. 


Gi. Harte v., Davish 21 alex: 
7. Cross references: 


Nonresidence of partner or partner- 
ship see infra § 133. 


Set-off of unliquidated demand 
against nonresident see infra § 87. 


Keney, 49 Conn. 


179 


99 Vax 


411. 
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ground for equitable interference to allow the set- 
off; 8 but in some jurisdictions the mere fact of 
nonresidence unaccompanied by any other equitable 
condition is considered insufficient to warrant the 
application of the doctrine of equitable set-off.° 
Nonresidence and fraud together are sufficient to 
warrant the allowance of an equitable set-off.'° 


A counterclaim is a 
purely statutory remedy!” of modern origin;** it 
was not known to the common law** or before the 
adoption of the codes;!° and in some states which 


[§ 11] C. Counterclaim.+1 


8. U. S.—North Chicago Rolling- 
Mill Co. v. St. Louis Ore, etc., Co., 
152) U.S, 596, 14 SCt ‘710, 38. L.. ed. 
565; Schwarz v. Harris, 206 Fed. 936; 
Brown v. Pegram, 149 Fed. 515. 


Ala.—Mackintosh v. Stewart, 
Ala. 328, 61 S 956. 


Ark.—Ewing-Merkel Electric Co. v. 
Lewisville Light, etc., Co., 92 Ark. 
594, 124 SW 509, 30 LRANS 21, 19 
AnnCas 1041. 


Colo.—Plattner Impl. 
leven t01Colo. 795.90 P86. 


ea C.—Fitzgerald v. Wiley, 22 App. 
329. 


Ga.—Crandall v. Shepard, 166 Ga. 
396, 143 SE 587; Barrow v. Mallory, 
89 Ga. 76, 14 SE 878; Metcalf v. Peo- 
ple’s Grocery Co., 24 Ga. A. 663, 101 
SE 768. But see Ingram v. Jordan, 
55 Ga. 356 (the mere fact that plain- 
tiff is a citizen of another state is in- 
sufficient, as he may reside in the 
state in which suit is brought in a 
way to be sued or have property there 
accessible to legal process). 


Tll.— Quick v. Lemon, 105 Ill. 578. 
UU Se ed v. Milburn, 38 Iowa 
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Ky.—Marks v. Grace, 205 Ky. 456, 
266 SW 30; Forbes v. Cooper, 88 Ky. 
285, 11 SW 24, 10 KyL 865; Wallen- 
stein v. Selizman, 7 Bush 175; 
v. Rowland, 1 Duv. 321; Taylor. v. 
Stowell, 4 Mete. 175; Carson v. Car- 
son, 2 Metc. 96; Wathen vy. Chamber- 
lin, 8 Dana 164; Markham vy. Todd, 2 
J. J. Marsh. 364; Robbins y. Holley, 
dee IVon sl 9:1. 


Miss.—Sterling Products Co. v. 
Watkins-Gray Lumber Co., 131 Miss. 
145, 95 S 313 [suggestion of error 
overr 132 Miss. 704, 95 S 646]; McIn- 


tyre v. BH. EH. Forbes Piano Co., 100 
Miss. 517, 56 S 457. 
Mo.—Barns v. McMullins, 78 Mo. 


260; Strong v. Gordon, 203 Mo. A, 470, 
221 SW 770. 


N. Y.—Trotter v. Heckscher, 40 N. 
Seog. 612, 47483, 


Tenn.—Edminson vy. Baxter, 4 Hayw. 
112, 9 AmD 751; Ronee thy, Vv. Hasbrook, 
1 Tenn. Ch. 218 


Tex ier tie Wie ee 
Civ. A. 558, 36 SW 5 


ee ese ctisna Cement Co. v. 
es Supply Co., 147 Va. 758, 133 SB 


13 Tex. 


9. Md.—Smith v. Washington Gas- 
light Co., 31 Md. 12, 100 AmD 49, 


. Mass.—Adams v. Grundy, 256 Mass. 
246, 152 NE 379. 


N. Y.—Tone v. Brace, 8 Paige eae 
Murray v. Toland, 3 Johns. Ch. 569 


N. Be ee te Vir Alcineeo aNis Ds 
_ 865, 56 NW 13 
Ww. oes Raalte Co. v. Solof 


Bros. Co., 89 W. Va. 66, 108 SE 488 (in 
action at law). 


10. Caldwell v. Stevens, 64 Okl. 


SET-OFF AND COUNTERCLAIM 


state of facts. 


287, 167 P 610, LRAI9I8B 421. 


1l. Subject-matter generally see 
passim infra §§ 38-182. 


12. Evans v. Evans, 202 Iowa 493, 
210 NW 564; Fricke v. W. E. Fuetter- 
er Battery, etc., Co., 220 Mo. A. 623, 
288 SW 1000; Bebelheimer v. Minnig, 
3. Pa, Dist & Comelos Shrum wa Cars 
case, 2 Pa. Dist. & Co. 686; Bowdish 
v. Groscup, 70 W. Va. 758, 74 SE 950. 


13. Evans v. Evans, 202 Iowa 493, 
210 NW 564. 


14. Duffy v. England, 176 Ind. 575, 
96 NE 704; Fricke v. W. E. Fuetterer 
Battery, etc., Co., 220 Mo. A. 623, 288 
SW 1000; Derry Loan, etc., Co. v. Fal- 
coner, (N. is Bey yon Bay 427; Bebelheimer 
Vv. Minnig, 3 Pa. Dist. & Co. 319. 


15. Bloom vy. Lehman, 27 Ark. 489; 
Valentine v. Hallman, 63 N. C. 475; 
Gaither v. Gibson, 63 N. C. 93; Teague 
vy. James, 63 N. C. 91; Brunet v. Hold- 
en Paper Box Co., 16 OhNPNS 465. 


16. Delco Light Co. v. John Le Roy 
Hutchinson Properties, 99 Fla. 410, 
128 S 831; Derry-Loan, etc., Co. v: 
Falconer, (N. H.) 152 A 427. 


17. Ark.—State v. Arkansas Brick, 
ete., Co., 98 Ark. 125, 185 SW 8438, 33 
LRANS 376. 


Ind.—Brower v. Nellis, 6 Ind. A. 323, 
33 NE 672. 


Ky.—Renaker v. Smith, 109 Ky. 643, 
Book 407; Slone v. Slone, 2 Metc. 
33.9. 


N. Y.—Fettretch v. McKay, 47 N. 
Y. 426, 11 AbbPrNS 453; McKensie v. 
Farrell, 17 N. Y. Super. 192. 


N. C.—McKinnon v. Morrison, 104 
N. C. 354, 10 SE 513; Whedbee v. Leg- 
gett, 92 N. C. 469; Hurst v. Everett, 
OLIN CI13 09% 


Pan 
& Co. 686 


S. C.—Kentucky Refining Co. v. Sal- 
uda Oil Mill Co., 70 S. C. 89, 48 SE 
987; Union Bank v. Hayward, 15 S. C. 
ane Trimmier v. Thomson, 10 S. C. 

64, 


ase, 2 Pa. Dist. 


B. C.—Spiers v. Reg., 4 B. C. 388. 


Ont.—Atty.-Gen. v., Russell, 49 Ont. 
L. 103, 64 DomLR 59. 


See Winterfield v. Bradnum, 3 Q. B. 
D. 324 [foll Johnston v. Rice, 16 Alta. 
L. 136] (sometimes a counterclaim is 
in the nature of a cross action). 


18. Ehret v. Hering, 99 N. J. L. 738, 
75, 122 A 598 [eit Cye]; Leavenworth 
v. Packer, 52 Barb. (N. Y.) 132; Glea- 
son v. Moen, 9 N. Y. Super. 639; Cohn 
v. Hussen, 66 HowPr (N. Y.) 150; Bos- 
ton Silk, ete., Mills v. Eull, 37 HowPr 
(N. Y.) 299; Smith v. French, 141 N. 
C. 1, 53 SE 435; Shrum v. Carcase, 
2 Pa. Dist. & Co. 686, 687 [quot Cyc]. 


19. Leavenworth v. Packer, 52 
Barb. (N. Y.) 132; Gleason v. Moen, 
9 N. Y. Super. 639; Boston Silk, ete., 
Mills v. Eull, 37 HowPr (N. Y.) 299; 
Smith v. Frénch, LS LNG Crees SE 
435; Shrum v. Carcase, 2 Pa. ‘Dist. & 
Co. 686, 687 [quot Cyc]. 


[§§ 10-11 - 


have not adopted codes there is no statute providing 
for a counterclaim in an action at law.*® 
stantially a cross action by defendant against plain- 
tiff,17 and secures to defendant the full relief which 
a separate action at law,1® a bill in chancery, 
a cross bill?° would have secured him on the same 
The term is a general and compre- 
hensive one.*1 It is defined judicially as a cause of 
action in favor of defendant upon which he might 
have sued plaintiff and obtained affirmative relief i in 
a separate action.22 Also, the term is defined by code 


It is sub- 


19, or 


20. Leavenworth v. Packer, 52 
Barb. (N. Y.) 132; Gleason v. Moen, 
9 N. Y. Super. 639; Boston Silk, etc., 
Mills v. Eull, 37 HowPr (N. Y.) 299; 
Smith v. French, £41-N..C. 1,58 SE 
435; Shrum v. Carcase, 2 Pa. Dist. & 
Co. 686, 687 [quot Cyc]. 


Analogy to cross bill see infra § 17. 
“Cross bill” see Equity § 596. 


21. Goodno v. Hotchkiss, 230 Fed. 
514; Boothe v. Armstrong, 76 Conn. 
530, 57 A 173. 


22. Belleau v. Thompson, 33 Cal. 
495, 497. 
[a] Other judicial definitions.—(1) 


“A cause of action which, if establish- 
ed, will tend to reduce or offset the 
plaintiff’s demand.” Evans v. Evans, 
202 Iowa 493, 210 NW 564, 565. (2) 
“A cause of action in favor of defend- 
ant and against the plaintiff, arising 
out of the transaction or contract 
pleaded by plaintiff, and on which 
plaintiff’s claim is bottomed.” French 
Republic v. Inland Nav. Co., 263 Fed. 
410, 412. (3) “A cause of action 
against the plaintiff, or against him 
and another, which arises out of the 
contract or transaction stated in the 
petition.’”? Louisville, etc., R. Co. v. 
Whitlow, 43 SW 711, 712, 19 KyL 
1931, 41 LRA 614. (4) “A cause of 
action in favor of the defendant 
against the plaintiff, whether inde- 
pendent of the plaintiff’s claim or con- 
nected with it.” Foley v. Mercantile 
Nat. Bank, 33 NYS 414, 24 NYCivProc 
249. (5) “A new and independent 
cause injected into the action by a de- 
fendant.” Nowell v. Mode, 132 Mo. A. 
232, 242,111 SW 641. (6) “A Separate 
and distinct cause of action, balancing 
in whole or in part that proved by 
the plaintiff.” Walker v. American 
Gents. Ins: Co. 143) Ni WY 1G, RECO mas 
NE 106. (7) “An affirmation of 2 
cause of action against the plaintiff in 
the nature of a cross-action, and upon 
which the defendant may have an af- 
firmative judgment against the plain- | 
tit. woClarksonuve Manson, 4 Fed. 257, 
260, 18 Blatchf. 443, 60 HowPr 45; 
Fettretch v. McKay, 47 N. Y. 426, 427, 
11 AbbPrNS 453 [quot Cornell v. Bon- 
sal, 176 App. Div. 798, 163 NYS 884, 
386]. (8) “The assertion of a sepa- 
rate cause of action against the plain- 
tiff, or against him and another.” 
Hatfield v. Richmond, 177 Ky. 183, 185, 
197 SW 654. (9) “A claim, which, if 
established, will defeat or in some 
way qualify a judgment to which 
plaintiff is otherwise entitled.” Vena- 
ble :v.. Dutch, 37 Kans 51/6). 617. ee 
520, 1 AmSR 260 [quot Drovers’ State 
Bank vy. Elliott, 97 Kan. 64, 66, 154 P 
255).— (10) “*A..claim presented by a 
defendant in opposition to or.deduc- 
tion from the claim of plaintiff. “A 
Ehret v. Hering, 99 N. J. L. 78, 75, 122 
A 598 [cit Cyc]; Brunet v. Holden Pa- 
per Box Co., 16 OhNPNS 465, 467 [quot 
Cv.cilis Horowitz v. Shober, 3 Pa. Dist. 


& Co. 844, 846 [quot Cyc]; Shrum v. 
Carcase, > Pa. Dist. & Co. 686, 687 
[quot Cyc]; Black L. D. (11) «rhe 


claim of a defendant to recover from 
a plaintiff by setting up and establish- 
a SS Sa 


For later cases, developments and changes in the law see Annotations, same title and section number. 


/ 
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or statutory provision in some states;?* but it is 
otherwise in other states;?4 and it is not given the 
same meaning in all the states,?° either by statute?® 
At times the courts have 
found it perplexing to define,?* or say what con- 
stitutes,?® a counterclaim; and sometimes the courts 
consider it inadvisable to attempt to define the mean- 
ing of the language employed in a statutory defini- 
tion which has purposely been made comprehensive 
in its terms and general in its expression.*° 
is no rule or practice of procedure which allows 


or judicial decision.?7 


ing any cross-demand which may ex- 
ist in his favor as against plaintiff.” 
Venable v. Dutch, 37 Kan. 515, 517, 15 
P. 520, 1 AmSR 260 [quot Drovers’ 
State Bank v. Elliott, 97 Kan. 64, 66, 
154 P 255). (12) “An opposition 
claim, or demand of something due; 
a demand of something which of right 


belongs to the defendant in opposi- 


tion to the right of the plaintiff.” 
Silliman v. Eddy, 8 HowPr (N. Y.) 
122, 123. (13) “An independent claim 
founded upon a cause of action which 
need not arise even out of a contract 
or transaction set forth in the peti- 
tion.”” Schubert v. State Banking, 
etc., Co., 6 OhHNPNS 544, 549. (14) “A 
demand existing in favor of the de- 
fendant against the plaintiff, and one 
which he might have prosecuted al- 
though the plaintiff had brought no 
action.” Bliss Code Pleading (3d ed) 
§ 348 [quot Kilgore Lumber Co. v. 
Thomas, 95 Ark. 43, 48, 128 SW 62]. 
(15) “A demand of something which 
of right belongs to the defendant in 
opposition to the right of the plain- 
tiff.”” Venable v. Dutch, 37 Kan. 515, 
517, 15 P 520, 1 AmSR 260 [quot 
Drovers’ State Bank v. Elliott, supra]. 
(16) “A counter demand existing in 
favor of defendant against the plain- 
tiff.” Fricke v. W. E. Fuetterer Bat- 
tery, etc., Co., 220 Mo. A. 623, 288 SW 
1000, 1002. (17) “A cross-demand of 
the defendant against the award to 
which the plaintiff is entitled upon the 
cause of action alleged by him.” Rib 
Falls Lumber Co. v. Lesh, ete., Lum- 
ber Co., 144 Wis. 362, 369, 129 NW 
595. (18) “A pleading by which the 
defendant states a cause of action in 
his own favor, and against the plain- 
tiff.’ Duffy v. England, 176 Ind. 575, 
583, 96 NE 704; Bird v. St. John’s 
Episcopal Church, 154 Ind. 138, 149, 
56 NE 129. (19) “A matter which is 
capable of use as the basis for a judg- 
ment for relief against the plaintiff.” 
Marconi Wireless Tel. Co. v. National 
Electric Signaling Co., 206 Fed. 295, 
299. (20) “Something of a legal or 
equitable nature . . arising out 
of the contract or transaction set 
forth in the petition as the foundation 
of the plaintiff’s claim, giving the de- 
fendant a right to relief necessarily 
involved, or properly involved, in the 
action, to the end that a complete de- 
termination thereof may be_ had.” 
Hodge v. Bishop, 96 Kan. 419, 421, 151 
PAVALOS. (21) “That which might 
have arisen out of, or could have had 
some connection with, the original 
transaction, in the view of the parties, 
and which, at the time the contract 
was made, they could have intended 
might, in some event, give one party 
a claim against the other for compli- 
ance or noncompliance with its provi- 
sions.” Conner v. Winton, 7 Ind, 523 
[quot Blue v. Capital Nat. Bank, 145 
Ind. 518, 530, 43 NE 655; Standley v. 
Northwestern Mut. L. Ins. Co., 95 Ind. 
254, 262] (stating that reference is 
made to actions ex contractu only). 


[b] Yerm “imports a claim oppos- 
ed to, or which qualifies, or at least 
in some degree affects, the plaintiff’s 
cause of action.” Burrage v. Bonan- 
ZaMete ne Cone Le) Or. 1695) 173,16).P. 766; 
Dietrich v. Koch, 35 Wis. 618, 626. 
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antes 
character.*? 


There 


[c] Remedy analyzed.—‘When the 
defendant has, against the plaintiff, a 
cause of action upon which he might 
have maintained a suit, Such cause of 
action is a counterclaim. The parties 
then have cross-demands. When such 
a cross-demand is interposed by the 
defendant, there are, in effect, two 
causes of action before the court for 
trial in the same suit. Both parties 
are, in some sense, plaintiffs, and both 
defendants. The answer, containing 
the cross-demand, called a counter- 
claim, is, in pleading, treated like a 
complaint by the defendant against 
the plaintiff, and the reply to such an 
answer like the answer to a complaint, 
Each party claims affirmative relief 
against the other. The plaintiff asks 
for judgment against the defendant 
for the cause of action stated in the 
complaint, and the defendant asks for 
judgment against the plaintiff for the 
cause of action stated in the counter- 
claim. If both causes of action are 
established, the one is allowed to can- 
cel the other, and judgment is only 
rendered against one or the other of 
the parties to the extent that one de- 
mand, as established by the judgment 
of the court, exceeds the other.’’ Da- 
vidson v. Remington, 12 HowPr (N. 
We) O10; S47 


23. See code and statutory provi- 
sions. 
[a] Particular code or statutory 


definitions.—A counterclaim is vari- 
ously defined by the codes or statutes 
of different states as: (1) Any matter 
arising out of, or connected with, the 
cause of action which might be the 
subject of an action in favor of de- 
fendant, or which would tend to re- 
duce plaintiff’s claim or demand for 
damages. See statutory provisions. 
(2) A cause of action existing in fa- 
vor of a defendant and against a plain- 
tiff or another defendant, or both, be- 
tween whom a_ several judgment 
might be had in the action, and arising 
out of the contract set forth in the 
petition as the foundation of plain- 
tiff’s claim, or connected with the sub- 
ject of the action. See code provi- 
sions. (3) A cause of action in favor 
of a defendant against a plaintiff, or 
against him and another, which arises 
out of the contract or transactions 
stated in the petition as the founda- 
tion of plaintiff's claim, or which is 
connected with the subject of the ac- 
tion. See code provisions. (4) When 
the action is founded on contract, a 
cause of action also arising on con- 
tract, or ascertained by the decision 
of a court; or a cause of action in 
favor of defendants, or some of them, 
against plaintiffs, or some of them, 
arising out of the contracts or trans- 
actions set forth in the petition, or 
connected with the subject of the ac- 
tion; or any new matter constituting 
a cause of action in favor of defend- 
ant, or all of the defendants if more 
than one, against plaintiff, or all of 
the plaintiffs if more than one, and 
which defendant or defendants might 
have brought when the suit was com- 
menced, or which was then held, ei- 
ther matured or not, if matured when 
so pleaded. See code provisions. 


[§ 12] D. Counter Complaint. 
plaint is a claim set up by defendant against plain- 
tiff in an action brought against the former.?* 


[57 C.J.] 367 


plaintiff to set up a counterclaim against defend- 
Counterclaim may be legal or equitable in 


A counter com- 


[§ 13] E. Reconvention.** Reconvention is a civ- 
il law term*® signifying an action by a defendant 
against a plaintiff in a former action,?® based on 
cross demands of either a liquidated or unliquidated 


24. Boothe v. Armstrong, 76 Conn. 
530, 57 A 173; Bowdish v. Groscup, 
70 W. Va. 758, 74 SE 950. 


25. Bowdish v. Groscup, supra, 

26. See supra note 23 [a]. 

27. See supra note 22. 

28. Silliman v. Eddy, 8 HowPr (N. 
ie); h223 

29. Hays v. McLain, 66 Ark. 400, 
50 SW 1006. 


30. Price v. Kobacker Furniture 
Co., 20 Oh. A. 464, 152 NE 301. 


31. Gatling v. Carteret County, 92 
N. C. 536, 53 AmR 432. 


32. Finney v. Raudabaugh, 182 Mo. 
A. 246, 168 SW 314; Maag v. Maag 
Gear Co., 198 App. Div. 759, 184 NYS 
630; Smith v. French, 141 N. C. 1, 53 
SE 435. 


[a] To justify affirmative relief to 
defendant in a suit in equity, his coun- 
terclaim must contain matters of eq- 
uitable cognizance. Hanna y. Hope, 
86 Or. 308, 168 P 618. 


Equitable set-off generally see su- 
pra §§ 4-10. 


Subject matter of equitable claims 
and demands generally see infra § 91. 


— Peo. v. Martinez, 28 Porto Rico 
34. “Demand in reconvention” or 


“reconventional demand” see 18 C. J. 
p 480, 53 C. J. p 597. 


_ Subject-matter generally see passim 
infra §§ 38-182. 


35. Duncan v. Magette, 25 Tex. 
245; Castro v. Gentiley, 11 Tex. 28; 
Egery v. Power, 5 Tex. 501; Britton 
v.90 Thrash, 1 Dex.¢ At CipeCas, Si 1oste 


[a] In Louisiana the right of re- 
convention is an incidental remedy 
now granted and governed by statute. 
ey gis v. Rabito, 164 La. 612, 114 

oe, 


36. Black L. D. 


‘{a] Other definitions.—(1) “A suit 
by the defendant against the plain- 
tiff upon the cause of action set up 
in the answer.” Jefferson Lumber 
Co. v. Williams, 68 Tex. 656, 659, 5 
SW 672, 673. (2) “An action brought , 
by a party who is defendant against 
the plaintiff before the same judge.” 
Bouvier L. D. (38) “A cumulation of 
counter suits.’”’ Godbold v. Harrison, 
McG. (la.) 31, 33. (4) ‘An incidental 
demand.” Pool v. Alexander, 26 La. 
Ann. 669, 671. (5) “A cross demand.” 
Pacific Express Co. v. Malin, 132 U. 
S. 531, 537, 10 SCt 166, 33 L. ed. 450. 


[b] Pleas in reconvention are of 
three kinds: The first is where de- 
fendant sets up a liquidated claim 
which is of greater amount than that 
on which he is sued, and asks judg- 
ment for the surplus. Pleadings con- 
taining such matter embrace two 
things: Compensation which extin- 
guishes plaintiff’s demand, and recon- 
vention for the balance due. The sec- 
ond is where the sum set up in the 
answer is not liquidated, and the ob- 
ject of the plea is, that it should be 
so, in order that the sum found due 
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nature growing out of, or connected with, a princi- 
It is in the nature of a cross 


pal cause of action.** 
action seeking equitable relief.*® 


[§ 14] F. Compensation.*° 


work.*! 


should be used in compensation of 
plaintiff’s claim, and that judgment 
should be obtained for the overplus. 
The third is where the demand is to- 
tally independent of the action 
brought by plaintiff; but it has been 
lately excluded from practice by leg- 
islative provision. Lanusse v. Pim- 
pienella, 4 Mart. N. S. (La.) 439, 445. 


37. Montgomery v. Russel, 7 Mart. 

N. S. (La.) 288; Agaisse v. Guedron, 

PGlaws osMmNTehoOlsuey, 

448; Alford v. Coch- 

rane, 7 Tex. 485; Walcott v. Hedrick, 

: Tex. 406; Egery v. Power, 5 Tex. 
01. 


38. Coleman v. Bunce, 37 Tex. 171. 


[a] Plea in reconvention is cross 
action by defendant.—Mumme _v. 
Spies, (Tex. Civ. A.) 15 SW (2d) 137. 


“Cross action” 17 C. J. p 384. 


39. Subject-matter generally see 
passim infra §§ 38-182. 


40. Nolan v. Shaw, 6 La. Ann. 40; 
Teutonia Bank, etc., Co. v. Kirn, 9 La. 
A. (Orleans) 345; Fuller v. Steiglitz, 
27 Oh. St. 355, 22 AmR 312; Holliman 
v. Rogers, 6 Tex. 91. 


[a] Principle was unknown to 
common-law jurisprudence, except in 
the single instance of running ac- 
counts between merchants. Holliman 
v. Rogers, 6 Tex. 91 


41. See 12 C. J. pp 224, 232. 


Ao EDoutconiary vbank,) -etc.,/) CO." Ve 
Kirn, 9 La. A. (Orleans) 345, 348 [quot 
Cyc]; Fuller v. Steiglitz, 27 Oh. St. 
355, 22 AmR 312. 


43. Mutual Nat. Bank v. Keenan, 
35 La. Ann. 1129; Haydel v. Roussel, 
1 La. Ann. 35; Luengo v. Herrero, 17 
Philippine 29, 38 [quot Cyc]. 


44. Mutual Nat. Bank v. Keenan, 
35 La. Ann. 1129; Weill v. Bernard, 4 
La. A. (Orleans) 63; Luengo v. Her- 
rero, 17 Philippine 29, 38 [quot Cyc;] 
Howard v. Randolph, 73 Tex. 454, 11 
SW 495; Campbell v. Park, 11 Tex. 
Civ. A. 455, 33 SW 754. 


45. See Compensatio § 10. 


46. Luengo v. Herrero, 17 Philip- 
pine 29, 38 [quot Cyc]; Holliman v. 
Rogers, 6 Tex. 91. 


47. See Compensatio § 10. 
48. Lehman y. Austin, 195 Ala. 244, 
70 S 653; Merchants’ Bank v. Acme 


Lumber, etc., Co., 160 Ala. 435, 49 S 
782; Roemelmeyer v. Roemelmeyer, 
219 Mich. 322, 189 NW 83; Seibert v. 
Dunn, 216 N. Y. 237, 110 NE 447; Dex- 
ter-Portland Cement Co. v. Acme Sup- 
ply Co., 147 Va. 758, 133 SE 788. 


[a] Statute assimilating recoup- 
ment to set-off in one respect does not 
obliterate the distinction between the 
two. Merchants’ Bank v. Acme Lum- 
ber, etc., Co., 160 Ala. 435, 49 S 782. 


49. Ala.—Merchants’ Bank v. Acme 
Lumber, ete., Co., supra. 


Cal.—Stern v. Sunset Road Oil Co., 
47 Cal. A. 334, 190 P 651. 


“Compensation” is a 
civil law term?® which is defined elsewhere in this 
It was founded on a natural equity which 
permitted the reciprocal acquittal of mutual debts.*? 
Where two persons are indebted to each other simul- 
taneously,*® for clear and liquidated debts,4#* com- 
pensation takes place, under the civil law, from the 
moment the two debts coexist, and they extinguish 
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eee Ess 


each other by the mere operation of law to the 
amount of their respective sums,** without the act of 


either party,*® or even their knowledge, at the time, 


ment and set-off 


erable.®3 
does not confess 


Miss.—Hayes v. Slidell Liquor Co., 
99 Miss. 588, 55 S 356. 


Mo.—Fricke v. W. E. Fuetterer Bat- 
toot etc., Co., 220 Mo. A. 623, 288 SW 


N. Y.—Merry Realty Co. v. Shamo- 
kin, etc., Real Hst. Co., 186 App. Div. 
538, 174 NYS 627 [aff 103 Misc. 9, 169 
NYS 696]. 


Pa.—Shrum y. Carcase, 2 Pa. Dist. 
& Co. 686. 


[a] Distinction stated.—(1) Re- 
coupment is a remedy of common-law 
origin (see supra § 1), (2) while set- 
off is of equitable origin (see supra § 
4), (3) and, at law, is based wholly 
on statute (see supra § 38). 


50. See infra this note. 


[a] Tort actions.—(1) Recoupment 
(see infra § 32), (2) but not set-off 
(see infra § 33), (3) is allowable in 
tort actions, 


51. See cases infra this note. 


[a] General distinction.—The field 
of set-off is extensive, while that of 
recoupment is limited. Jordan v. In- 
ees Corp., 39 Ga. A. 144, 146 SE 


[b] Distinction as to particular 
matters.—(1) One distinction between 
recoupment and set-off which is stated 
in a number of decisions (Carolina- 
Portland Cement Co. v. Alabama 
Constra Cosme 2e Ala s3 050 /5.0m Sevosar 
Merchants’ Bank v. Acme Lumber, 
etc., Co., 160 Ala. 435, 49 S 782; Wash- 
ington v. Timberlake, 74 Ala. 259; 
Rosser v. Bunn, 66 Ala. 89; T. L. Far- 
row Mercantile Co. v. Riggins, 14 Ala. 
A. 529, 71 S 963; Robinson v. Mace, 16 
Ark. 97; Wheat v. Dotson, 12 Ark. 699; 
St. Louis Nat. Bank v. Gay, 101 Cal. 
286, 35 P 876; Stern v. Sunset Road 
Oil Co., 47 Cal. A. 334, 190 P 651; Jor- 
dan v. Investment Corp., 39 Ga. A. 
144, 146 SE 498; Stow v. Yarwood, 
14 Ill. 424; Standley v. Northwestern 
Mut. L. Ins, Co.,, 95nd. 254; ‘Trabue 
v. Harris, 1 Mete. (Ky.) 597; Milburn 
v. Guyther, 8 Gill (Md.) 92, 50 AmD 
681; Ward v. Fellers, 3 Mich. 281; 
Hayes v. Slidell Liquor Co., 99 Miss. 
583, 55 S 356; Raymond v. State, 54 
Miss. 562, 28 AmR 382; Myers v. 
Estell, 47 Miss. 4; Fricke v. W. E. 
Fuetterer Battery, etc., Co., 220 Mo. A. 
623, 288 SW 1000; Merry Realty Co. 
v. Shamokin, etc., Real Est. Co., 186 
App. Div. 538, 174 NYS 627; Hurst v. 
Everett, 91 N. C. 399; Shrum v. Car- 
case, 2 Pa. Dist. & Co. 686; Nashville, 
ete:,, IR. Co.nv. sChumiley.jaG relish. 
(Tenn.) 325; Robison v. Robison, 63 
Utah 68, 222 P 595; Baltimore, etc., 
BR. (Co. v.cdameson, lene Vie ocenoL 
AmR 775; Rockwell v. Daniels, 4 Wis. 
432), (2) as well as in some code pro- 
visions (see code provisions), (3) is 
that in recoupment the damages 
claimed by defendant must flow from 
the same contract as that relied on 
by plaintiff, or must grow out of the 
same transaction as that on which 
plaintiff's cause of action is founded 
(see infra §§ 49, 69), (4) while in set- 
off defendant may base his claim on 


of the existence of such cross debts.*7 


[§ 15] G. Synonymity of, and Distinction be- 
tween, Terms—1. 


Recoupment and Set-Off. Recoup- 
are distinguishable from each oth- 


er’ as to origin,*® actions in which allowable,*° 
subject matter,®! pleading,®? and judgment recoy- 
Also in some jurisdictions recoupment 


the cause of action sued on to the 


matters extrinsic to plaintiff's cause 
of action (see infra § 50). (5) Anoth- 
er distinction recognized by the courts 
(Merry Realty Co. v. Shamokin, etce., 
Real Est. Co., 186 App. Div. 538, 174 
NYS 627) (6) is that a tort may be 
the subject of recoupment (see infra 
§ 70), (7) but not of set-off (see infra 
§ 72). (8) A further distinction not- 
ed by the courts (Hatchett v. Gibson, 
13 Ala. 587; Robinson v. Mace, 16 Ark. 
97; Wheat v. Dotson, 12 Ark. 699; 
Ward v. Fellers, 3 Mich. 281; Hayes 
v. Slidell Liquor Co., 99 Miss. 588, 55 
S 356; Myers v. Hstell, 47 Miss. 4; 
Fricke v. W. E. Fuetterer Battery, 
etc., Co., 220 Mo. A. 623, 288 SW 1000; 
Parker vi-Hartt,. 32) IN. Ji Kiq. 2250 haie 
32 N. J. Eq. 844]; Merry Realty Co. 
v. Shamokin, etc., Real Est. Co., 186 
App. Div. 538, 174 NYS 627; Batter- 
man ~v._ Pierce, 3, Hill “EN. Y.}) 170 
Nashville, ete., R. Co. v. Chumley, 6 
Heisk. (Tenn.) 325; Alley v. Besse- 
mer Gas Engine Co., (Tex. Civ. A.) 228 
SW 963; Baltimore, ete., R. Co. v. 
Jameson, 13 W. Va. 833, 31 AmR 775) 
(9) is that in recoupment the dam- 
ages may be unliquidated (see infra 
§ 85), (10) while only liquidated dam- 
ages or those capable of being ascer- 
tained by mere calculation may be set 
off (see infra § 83). (11) ‘‘There is 
a wide difference between set-off and 
recoupment as applied to demands 
sounding in damages merely. In set- 
off there is introduced outside and new 
controversies wholly unrelated per- 
haps to the original suit, multiplying 
issues of fact and of law, with no cor- 
responding good. In recoupment 
there is merely a complete trial of the 
issues involved in the transaction.’ 
Brown v. Patterson, 214 Ala. 351, 352, 
108 S 16, 47 ALR 1093. 


52. Luther v. Mathis, 211 Ill. A. 
596, 601 [cit Cyc]; Milburn yv. Guyther, 
8 Gill (Md.) 92, 50 AmD 681. 


[a] Pleading specially.—(1) Set-off 
must be specially pleaded (see Plead- 
ing § 380), (2) while, at common law, 
recoupment need not be so pleaded 
(see Pleading § 380). 


53. Ala.—T. L. Farrow Mercantile 
Oke v. Riggins, 14 Alay A. 529) 7iesS 


oy ghemeeade ane Ve Martin, 17 park 


Fla.—Jarrett Lumber Co. v. Reese, 
66 Fla. 317, 320, 68 S 581 [cit Cyc]. 


Tll.— Waterman v. Clark, 76 Ill. 428; 
Streeter v. Streeter, 43 Ill. 155; Stow 
v. Yarwood, 14 Ill. 424; Luther v. 
Mathis, 211 Ill. A. 596. 


Mo.—Fricke v. W. E. Fuetterer Bat- 
tery etc., Co., 220 Mo: A, 628, 288 Sw, 


aa Y.—Batterman v. Pierce, 3 Hill 


Pa.—Shrum v. Carcase, 2 Pa. Dist. 
& Co. 686. 


[a] Distinction stated.—(1) Un- 
less it is provided otherwise by stat- 
ute, defendant may recoup only to the 
extent of plaintiff's claim (see infra 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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same extent as a plea of set-off does.*4 
recoupment and set-off are closely®® 
recoupment is, in a sense, a set-off;°7 in some juris- 
dictions, by virtue of code or statutory 
there is no longer any substantial difference between 
the two terms;°® and sometimes the terms are used 
interchangeably,®° or one is erroneously employed 
when the other is obviously intended.*! 


[§ 16] 2. Recoupment or Set-Off and Reconven- 
tion or Compensation. The doctrine of set-off was 
borrowed and derived from the doctrine of compen- 
sation in the civil law;®? the two systems resemble 
each other and are analogous in some respects;°* 


§ 187), (2) but in set-off he may re- 
cover any excess in his favor (see in- 
fra § 190). 


54. Carolina-Portland Cement Co. 
v. Alabama Constr. Co., 162 Ala. 380, 
50 S 332; Grisham v. Bodman, 111 Ala. 
200, 20 S 515. 


Admission of plaintiff’s cause of ac- 
tion see infra § 186. 


55.-. Seibert v. Dunn, 216 N. Y. 237, 
110 NE 447. 


56. Brown v. Patterson, 
351, 108 S 16, 47 ALR 1093. 


57. Lehman v. Austin, 195 Ala. 244, 
70 S 653; Lawton v. Ricketts, 104 Ala. 
430, 16 S 59. 


[a] “Recoupment” has been defined 
(1) as “a species of common law set- 
off for damages due the defendant 
growing out of the same transaction.” 
Maryland Fidelity, etc., Co. v. Haines, 
78 Md. 454, 458, 28 A 393, 394, 23 LRA 
652; Lee v. Rutledge, 51 Md. 311, 318; 
Peuser v. Marsh, 167 App. Div. 604, 
die ONGYIS 381, 3800 [att 213) Noy. 505, 
113 NE 494]. (2) Other definitions 
See supra § 1. 


{[b] In substance and effect (1) re- 
coupment is a set-off, in cases where 
it may be pleaded, to the extent of 
plaintiff's demand. Lawton v. Rick- 
Gtts, 104 Ala. 430-16 S759. (2) “Re- 
coupment is in effect the setting off 
of distinct causes of action.” Dun- 
ham v. Bower, 77 N. Y. 76, 79, 38 AmR 
570. 


214 Ala. 


58. See code and statutory provi- 
Sions. 
59. Fontaine v. Baxley, 90 Ga. 416, 


17 SE 1015; Fleischmann vy. Clark, 137 
Wide dead bt ASS 51. 


60. Cal.—Stockton Sav., etec., Soc. 
v. Giddings, 96 Cal. 84, 30 P 1016, 31 
AmSR 181, 21 LRA 406. 


Conn.—McLean v. McLean, 1 Conn. 
Ie 


Ill.—Burroughs v. Clancey, 53 Ill. 
30; Hartshorn v. Kinsman, 16 Ill. A. 
555. 


Ky.—Haddix v. Wilson, 3 Bush 523. 
Md.—Warfield v. Booth, 33 Md. 63. 


Mich.—Fuller v. Parrish, 3 Mich. 
211. 


Mo.—Jones v. Moore, 42 Mo. 413. 


Pee He—Cole y. Colburn,.61 Nw HH: 


N. Y.—Peabody v. Beach, 13 N. Y. 
Super. 53; Peabody v. Bloomer, 12 
N. Y. Super. 678. 


Pa.—Hall’s App., 40 Pa. 409. 


61. See cases infra this note. 
cajeetnus. Gi) ino one case. the 
court, evidently alluding to set-off, 


said that recoupment was unknown 
to the common law. Price v. Reyn- 
olds, 39 N. J. L. 171. (2) In another 
case the court, really meaning recoup- 


[5% Co J:—138] 


SET-OFF AND COUNTERCLAIM 


However, 
related;°® a 


ia ie 
provisions, 


mands.°®® 


mand.‘+ 


ment, spoke of set-off as a common- 


law remedy. Riley v. Carter, -3 
Humphr. (Tenn.) 230. 
62. Cal.—Naglee v. Palmer, 7 Cal. 


oO. 


Me.—Smith v. Bath Loan, etc., As- 
ce 126 Me. 59, 136 A 284, 50 ALR 


Md.—Milburn v. Guyther, 8 Gill 68, 
50 AmD 681. 


Mo.—Grand Lodge of Masons v. 
Knox, 20 Mo. 433. 


N. Y.—Duncan v. Lyon, 3 Johns. Ch. 
351, 8 AmD 513. 

N. D.—Braithwaite v. Akin, 3 N. D. 
365, 56 NW 133. 

Oh.—Fuller v. Steiglitz, 27 Oh. St. 
355, 22 AmR 312. 

Tex.—Brown v. Montgomery, 9 Tex. 
Civ. A. 548, 47 SW 803. 

Vt.—Blake v. Langdon, 19 Vt. 483, 
47 AmD 701. 


W. Va.—Johnson v. Johnson, 83 W. 
Va. 593, 98 SE 812. 

63. Naglee v. Palmer, 7 Cal. 543; 
Duncan v. Lyon, 3 Johns. Ch. (N. Y.) 
Sole) Aim Dib lsseSBoivier pli SDs Ss 
Blackstone Comm. p 305. 


64. Holliman v. Rogers, 6 Tex. 91 
(so stating). 

65. Brown v. Montgomery, 19 Tex. 
Civ. A. 548, 47 SW 808. 

Distinction stated see 12 C. J. pp 
225, 232 note 52 [al]. 


66. Black L. D. tit Recoupment; 
Bouvier L. D. tit Recoupment. 


67. Lee v. Wilkins, 1 Tex. Unrep. 
Cas; 287; Scott v..-Mexican -Nat. R: 
CongURex. AV) Tom SiWa Lets 


68. Pacific Express Co. v. .Malin, 
TSZWg Oe ols 0! (SCESLOG Sams seas 
450; New Orleans State Nat. Bank v. 
Evans, 32 La. Ann. 464; Spinney v. 


Hyde, 16 La. Ann. 250; Sénécal v. 
Smith, 9 Rob. (La.) 418; Mayo v. 
Savory, 4 Rob. (La.) 1; Walcott v. 


Hendrick, 6 Tex. 406; 
er, 5 Tex. 501. 
69. Cross references: 


Equivalency or synonymity of “coun- 
ter claim” and 


“Cross petition” 
note 29 [a]. 


“Demand in reconvention” see 18 C. 
J. Dp 450. 


art see 46 C. J. p 1086 note 


Hgery v. Pow- 


Secnli Ca Japmaso 


84 


Distinction between 
and: 


“Cross complaint” 
381. 


“counterclaim” 
see Pleading § 


“Cross demand” see 17 C. J. p 385 
note 18 [al]. 


70. Statutory limitation of subject 
matter of counterclaim see infra §§ 


and sometimes the terms are confounded.®* 

theless, the two terms are distinguishable.®? 
although it has been said that the reconvention of 
the civil law corresponds to recoupment as a rem- 
edy,*® and in some instances the terms “set-off” and 
“reconvention” have been used interchangeably,°®* 
the term “reconvention” 
ther recoupment or set-off.°* 


[§ 17] 3. Counterclaim and Other Cross De- 
Subject to statutory limitations,’° coun- 
terclaim embraces practically every kind of cross de- 
It resembles both recoupment*? and set- 
off;*3 except in a few jurisdictions, ** it embraces 


[57 C.3.] 369 


Never- 


Also, 


is more extensive than ei- 


51, 57 et seq, 76 et seq, 88. 


71. Downing v. Wilcox, 84 Conn. 
A3T, (80) “A "288: © Wolf wv. -EL 13 
HowPr (N. Y.) 84; Gage v. Angell, 8 
How Pri Cn, Y¥..): 335; 4Htna L. Ins. Co. 
v. Griffin, (N. C.) 156 SE 515; Smith 
v. French, 141 N. C. 1, 53,SH 436. 


72. Hudson vy. Snipes, 40 Ark. 75. 


[a] They operate somewhat simi- 
larly as to matters which arose out of 
the contract set forth in the com- 
plaint as the foundation of plaintiff's 


action. McGregor v. Auld, 83 Wis. 
5389, 53 NW 845. 
73. Fricke v. W. E. Fuetterer Bat- 


tery, etc., Co., 220 Mo. A. 623, 288 SW 
1000. 
[a] Resemblance is very close.— 


Fricke v. . E, Fuetterer Battery, 
etc., Co., 220 Mo. A. 623, 288 SW 1000. 


[b] Matters in common.—‘“Each is 
a set-off in the sense that it is set off 
against the plaintiff's demand, and 
each is a counterclaim in the sense 
that it is a counter demand against 
the plaintiff.” Fricke v. W. E. Fuet- 


terer Battery. (etc... Co.suce0 eNlOamAS 


623, 288 SW 1000, 1002. 


[c] Statutes relating to the two 
are closely related and must be CoG 
strued together. Fricke v. W. 
Fuetterer Battery, etc., Co., 220 Me 
A. 623, 288 SW 1000. 


74 See cases infra this note. 


{a] Statutes and court rules men- 
tioning both counterclaim and set-off 
(1) are construed in some jurisdic- 
tions not to include set-off in the term 

“counterclaim.” Terry Steam Tur- 
bine Co. v. B. F. Sturtevant Co., 204 
Fed. 103 (federal equity rule); Love- 
joy _v. Robinson, 8 Ind. 399; Conner 
Vv; Winton, 7 Ind. 523... (2) However, 
in such jurisdictions counterclaim in- 
cludes the common-law recoupment. 
Kirkpatrick Constr. Co. v. Jewett Car 
Co., 107 Fed. 622 (stating law of In- 
diana); Bloom v. Lehman, 27 Ark. 
489; Rooker v. Fidelity Trust Conelot 
Ind. 141, 131 NE 769 [certiorari den 
259 U. S. 580, 42 SCt 463, 66 L. ed. 
1073, and writ of error dism 261 U. 
S. 114, 48 SCt 288, 67 L. ed. 556]; 
Dufty Vv. England, 176 Ind. 575, 96 NE 
704; Standley v. Northwestern Mut. 
L. Ins. Co., 95 Ind. 254; Woodruff v. 
Garner, 27 Ind. 4, 89 AmD 477; Ship- 
man Coal Min., ete., Co. v. Pfeiffer, 
11 Ind. A. 445, 39 NE 291; Brower v. 
Nellis, 6 Ind. IN. Bas, Bis NE 672. See 
State v. Arkansas Brick, etc., Co., 98 
Ark. 125, 185 SW 843, 33 LRANS 376 
(counterclaim ordinarily, but not al- 
ways, covers all purposes of recoup- 
ment). (3) Also, it is the equivalent 
of, and embraces, the_ cross bill in 
equity. Kirkpatrick Constr. Co. v. 
Jewett Car Co., 107 Fed. 622; Rooker 
v. Fidelity Trust Comekon Ind. 141, 
131 NE 769 [certiorari den 259°U. S. 
580, 42 SCt 4638, 66 L. ed. 1073, aud 
writ of error dism 261 aes: 114, 43 


370 [57 C.J.] 


both;7> and sometimes the terms “counterclaim” and 
used interchangeably in a generic 


“set-off” are 


sense,?® as are similarly “counterclaim” 
However, counterclaim is distinguish- 


coupment.””*7 


SCth 288, 67) dus) eds 5565 -Duffy viv. 
England, 176 Ind. 575, 96 NE 704; 
Standley v. Northwestern Mut. L. Ins. 
Co., 95 Ind. 254; Douthitt v. Smith, 69 
Ind. 463; Woodruff v. Garner, 27 
Ind. 4, 89 AmD 477; Shipman Coal 
Min., .ete.,. CoO. Vv. Pfeiffer, Pind.) Az 
445, 39 NE 291; Brower v. Nellis, 6 
Ind. A. 223, 33 NE 672. 


75. U. S.—In re Cross, 265 Fed. 
769 [rev on other grounds 273 Fed. 
39] (stating law of New York). 


Cal.—Freeman v. Seitz, 126 Cal. 291, 
58 P 690; St. Louis Nat. Bank v. 
Gay, 101 Cal. 286, 35 P 876. 


Colo.—Rocky Ford First Nat. Bank 
v. Lewis, 57 Colo. 124, 139 P 1102. 


Fla.—Deleco Light Co. v. John Le 
Roy Hutchinson Properties, 99 Fla. 
410, 128 S 831, 8385 [quot Cyc] (per 
Brown, J.). 


Kan.—Deford v. Hutchison, 45 Kan. 
318, 25 P 641, 11 LRA 257. 


Mo.—Hay v. Short, 49 Mo. 139; 
Fricke v. W. E. Fuetterer Battery, 
ete., Co., 220 Mo. A. 623, 288 SW 1000. 
Compare Scarritt Hst. Co. v. J. F. 
Schmelzer, etc., Arms Co., 110 Mo. A. 
406, 412, 86 SW 489 (“a set-off cannot 
be a counterclaim, nor vice versa’’). 


N. J.—Ehret v. Hering, 99 N. J L. 
TeeLomioegw Ae 098. [eit: Cye};. Curtis- 
Warner Corp. v. Thirkettle, 101 N. J. 
Bq. 279, 134 A 299. 


N. Y.—Seibert v. Dunn, 216 N. Y. 
237, 110 NE 447; Vassear v. Livings- 
TOME LO Ne Ye 248 Pattalio iN, «Yo Super: 
285]; Merry Realty Co. v. Shamokin, 
etc., Real Hst. Co., 186 App. Div. 538, 
174 NYS 627; Peuser v. Marsh, 167 
App. Div. 604, 153 NYS 381 [aff 218 N. 
Y. 505, 113 NE 494]; Windecker v. 
Mutual L. Ins. Co., 12 App. Div. 73, 43 
NYS 358; Clinton v. Eddy, 1 Lans. 61; 
Wilder v. Boynton, 63 Barb. 547; 
Leavenworth v. Packer, 52 Barb. 132; 
Schubart v. Harteau, 34 Barb. 447; 
Pattison v. Richards, 22 Barb. 143 
Goodman v. Benjamin Rutchik, Inc., 
171 NYS 152; Chamboret v. Cagney, 
10 AbbPrNS 31; Xenia Branch Bank 
v. Lee, 7 AbbPr 372; Lemon vy. Trull, 
13 HowPr 248 [aff 16 HowPr 576 
note]; Wolf v. H ow Elo WE? 
84; Miller v. Losee, 9 HowPr 356; 
Gage v. Angell, 8 HowPr 335. 


N. C.—Aitna L. Ins. Co. v. Griffin, 
156 SE 515; Smith v. French, 141 N. 
Coss ot 4353) Hurst ve Everett, 91 
N. C. 399. 


Oh.—Brunet v. Holden Paper Box 
Co., 16 OhHNPNS 465. 


Or.—Burrage v. Bonanza, etc., Min. 
Corts Or), 169; 6 F766: 


Pa.—Horowitz v. Shober, 8 Pa. Dist. 
& Co. 844, 846 [quot Cye]; Shrum vy. 
Carcase, 2 Pa. Dist. & Co. 686, 687 
[quot Cyc]. 


S. D.—McHard v. Williams, 8 S. D. 
381, 66 NW 930, 59 AmSR 766. 


W. Va.—Bowdish v. Groscup, 70 W. 
Va. 758, 74 SE 950. 


Wis.—McArthur v. Green Bay, etce., 
Co:; 34 Wis. 139. 


Counterclaim is generic term, 
recoupment is the _ species. 
Every recoupment is in the nature of 
a counter-claim, though a counter- 
claim need not necessarily be a tech- 
nical recoupment.” Brunet v. Hold- 
en Paper Box Co.,. 16 OnNE NS 465, 
467. 


SET-OFF AND COUNTERCLAIM 


and “re- 


[b] Pleading recoupment as coun- 
terclaim.—(1) Although the code of a 
particular state does not specifically 
mention recoupment as a form of 
pleading, the right which previously 
had been asserted aS a recoupment 
still remains (see supra § 1), (2) and 
is permitted under the ‘designation of 
a “counterclaim” (Brunet v. Holden 
Paper ’Box Co., 16 OhNPNS 465). (3) 
The right to recoup means simply the 
right to plead a counterclaim under 
the code. eee v. Manhattan lL. 
Ins. Co., 195 N. Y. 324, 88 NE-395. 


76. U. S.—Dushane v. Benedict, 
120) Ue Ss (630 owe Ser 69 Go 0 sis. ed. 
810; Terry Steam Turbine Co. v. B. 
F. Sturtevant Co., 204 Fed. 103; Dex- 
ter v. Sayward, 51 Fed. 729; Whitaker 
Was 29 F. Cas. No. 17,528, 2 Woods 

oO. 


Ala.—Bowen v. Snell, 9 Ala. 481. 
Ill.—F arrow v. Flatt, 61 Ill. A. 118. 


Ind.——Moore v. Newland, 90 Ind. 
409. 


Md.—Burch vy. State, 4 Gill & J. 444. 


Mich.—McGraw v. Pettibone, 10 
Mich. 530. 


Minn.—Imperial El. Co. v. Hartford 
Acc., etc., Co., 163 Minn. 481, 204 NW 
581, 42 A. Ry 559. 


Mo.—Fricke v. W. E. Fuetterer Bat- 
tery, etc., Co., 220 Mo. A. 623, 288 SW 
1000; McCuin y. Frazier, 38 Mo. A. 
63. 


N. Y.—Clapp v. Wright, 21 Hun 240; 
Newell v. Salmons, 22 Barb. 647; Van 
Dyck v. McQuade, 45 N. Y. Super. 620 
[aff 57 HowPr 62]; Wood v. Davis, 
15 NYS 554%, Kilpatrick v. Dean, 3 


NYS 60; Belknap v. McIntyre, 2 Abb 
Pr 366; Parsons v. Nash, 8 HowPr 
454, 


N. C.—Merritt Milling Co. v. Finlay, 
110 N. C. 411, 15 SE 4; Street v. Bry- 
an, 65 N. €. 619, 


Pa.—Russell v. Miller, 54 Pa. 154. 


Tex.—Scott v. Mexican Nat. R. Co., 
(A.) 18 SW 1387. 


Pieter a v. Schenck, 9 Wis. 


[a] Sometimes 
mere set-off.—Winterfield v. 
num, 3 Q. B. D. 324. 


{b]: “Set-off” has been defined (i) 
as “a counterclaim or cross-demand.” 
Black L. D. [quot Wollan v. McKay, 
94) Ida, 691,004, 35, Pasa2ee eins sv. 
Davis, 190 N. C. 737, 742, 130 SE 707; 
Pillsbury Flour Mills Co. v. Rahoid, 
29 Pa. Dist. 499, 502]. (2) Other defi- 
nitions see supra § 2 


. [ce] “Counterclaim” has been de- 
fined (1) as ‘‘a species of set-off or 
recoupment introduced by the codes 
of civil procedure in several of the 
states, of a broad and liberal char- 
acter.” Delco Light Co. v. John Le 
Roy Hutchinson Properties, 99 Fla. 
410, 128 S 831, 835 [quot Cyc]; Horo- 
witz v. Shober, 3 Pa. Dist. & Co. 844, 
846 [quot Cyc]; Shrum v. Carcase, 2 
Pa. Dist. & Co. 686, 687 [quot Cyc]; 
Black L. D. [quot Wollan v. McKay, 
24 Ida. 691, 704, 185 P 832]. (2) Other 
definitions see supra § 11. 


[d] Loose use of terms.—In juris- 
dictions where a pleading styled a 
“set-off” is not authorized, the term 
is often used loosely to describe a 
right which is really the subject mat- 


counterclaim is 
Brad- 
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able from both recoupment?® and set-off,7® and is 
broader and more comprehensive than either.5° 
is distinguishable from recoupment in that it is a 
purely statutory remedy, while recoupment is a 


It 


ter of a cross action or counterclaim, 
Atty.-Gen. v. Russell, 49 Ont. L. 103, 
64 DomLR 59. 


77. U. S.—Rush v. Kansas City 
First Nat. Bank, 71 Fed. 102, 17 CCA 
627. 


Cal.— Hook v. White, 36 Cal. 299. 
Ill.— Streeter v. Streeter, 43 Ill. 155. 
Ind.—Slayback v. Jones, 9 Ind. 470. 


Mich.—Flynn y. Barry, 221 Mich. 
422,191 NW 215; Baker v. Morehouse, 
48 Mich. 334, 12 NW 170. 


N. Y.—Peabody v. Bloomer, 3 Abb 
Presoos 


78. See infra text and notes 81- 
83, 85. x 


79. Fricke v. W. E. Fuetterer Bat- 
tery, etc., Co., 220 Mo. A. 623, 288 SW 
1000; Scarritt Est. Co. v. J. F. Schmel- 
zer, etc., Arms Co., 110 Mo. A. 406, 86 


ay 489; Stooke v. Taylor, 5 Q. B. D 
[a] In equity, set-off does not 


have to meet the.requirements for 
counterclaim under the code. Carwile 
v. Metropolitan L. Ins. Co., 136 S. C. 
111, 184 SE 285. 


soe U. S.—The Gloria, 286 Fed. 
188. 
Cal.—O’Conor v. Roark, 108 Cal. 


173, 41 P 465. 


Colo.—First Nat. Bank v. 
57 Colo. 124, 139 P1102. 


Fla.—Delco Light Co. v. John Le 
Roy Hutchinson Properties, 99 Fla. 
410, 128 S 831, 835 [quot Cye] (per 
Brown, J.). 


Kan.—Deford v. Hutchison, 45 Kan. 
318,25) © 647, TIGR AYZ5 


Mo.—Fricke v. W. E. Fuetterer Bat- 
tery ete., Co., 220 Mo. A. 623, 288 SW 


Lewis, 


N. J.—Ehret v. Hering, 99 N. J. L. 
73, 75, 122 A 598 [cit Cyc]. 


N. Y.—Seibert v. Dunn, 216 N. Y. 
237, 110 NE 447; Vassear y. Livings- 
ton, 13 N. Y. 248 [aff 11 N. Y. Super. 
285]; Peuser v. Marsh, 167 App. Div. 
604, 153 NYS 381 [aff 218 N: Y. 505, 
113 NE 494]; Leavenworth v. Packer, 
52 Barb. 132; Pattison v. Richards, 
22 Barb. 143; Gleason v. Moen, 9 N. Y. 
Super. 639; Lampkin v. Douglass, 10 
AbbNCas 342; Chamboret v. Cagney, 
10 AbbPrNS 31; Xenia Branch Bank 
v. Lee, 7 AbbPr 372; Cohn v. Hus- 
sen, 66 HowPr 150; Boston Silk, ete., 
Mills v. Eull, 37 HowPr 299, 301; 
Wolf v. H. , 18 HowPr 84; Beards- 
ley v. Stover, 7 HowPr 294. 


N. C:—Smith v. French, 141 N. C. 
1, 53: SE 435s. Neal yv.. Lea, 64 Neves 
Ssije ee on other grounds 65 N. C. 


Oh.—-Brunet v. Holden Paper Box 
Co., 16 OhNPNS 465. 


Or.—Krausse v. Greenfield, 61 Or. 
Pe 123 P 392, AnnCas1914B 115; Bur- 

ge v. Bonanza, ete., Min. Co., 12 Or. 
169, 6 P 766. 


a. owitz v. Shober, 3 Pa. Dist. 
& Co. 844, 846 [quot Cyc]; Shrum v. 
Carease, 2 Pa. Dist. & Co. 686, 687 
[quot Cyc]. 


S. D.—McHard v. Williams, 8 S. D. 
381, 66 NW 930, 59 AmSR 766. 


W. Va.—Bow'dish v. Groscup, 70 W. 
Va. 758, 74 SE 950. 


For later cases, Renciopkeuts and changes in the law see Annotations, same title and section number. 
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development of the common law,*! and while in the 
ease of a counterclaim defendant can recover an 
excess of his claim over plaintiff’s, recoupment is 
limited to the amount of plaintiff’s demand and will 
not authorize a judgment in defendant’s favor for 
Another distinction is that a counter- 
elaim, other than for the purpose of recoupment, may 
be barred by the statute of limitations, while a re- 
coupment survives as long as plaintiff’s cause of ac- 
Some authorities state that counter- 
alike in the sense that 
each must grow out of, or be connected with, the 
transaction on which plaintiff sues;** but other au- 


an excess.*? 


tion exists.** 
claim and recoupment are 


81. State v. Arkansas Brick, etce., 
Co., 98 Ark. 125, 135 SW 843, 33 LRA 
NS 376; Shrum vy. Carcase, 2 Pa. Dist. 
&-Co. 686; Bowdish v. Groscup, 70 
W. Va. 758, 74 SE 950, 951 [cit Cye]. 


at of remedies see supra §§ l, 


82. Kegan v. Park Bank, 320 Mo. 
623, 8 SW (2d) 858; Hurst v. Everett, 
91 N. C. 399; Raisin v. Thomas, 88 N. 
Cea Francis v. Edwards, Ne Oo 
271; Brunet v. Holden Paper Box Co., 
16 OhHhNPNS 465; Shrum v. Carcase, 
2 Pa. Dist. & Co. 686. 


Judgment see infra §§ 187, 189. 


83. See Limitations of Actions §§ 
149, 150. 


84. State v. Arkansas Brick, etc., 
oe aN Ark, 125, 135 SW 843, 33 LRA 


85. Carolina Portland Cement Co. 
v. Alabama Constr. Co., 162 Ala. 380, 
50 S 332; Shrum v. Carcase, 2 Pa. 
Dist. & Co. 686. 

86. Cross references: 
Construction of answer as setting up 

defense or counterclaim see Plead- 

ing § 386. 

“Defense” 18 C. J. p 463. 
Distinction between “set-off” 
“counterclaim” and: 
“Answer” see 3 C. J. p 226 note 62 
[a]. t 

Rees of payment” see Payment § 

ovo. 


or 


Pleading same facts as defense and 
counterclaim see Pleading § 383. 


87. Secor v. Siver, 165 Iowa 673, 
146 NW 845; Roots v. Nye, 2 Handy 
229, 12 Oh. Dec. (Reprint) 417; Corn 
Products Refining Co. v. Roser Runkle 
Co., 10 OhNPNS 596. 


[a] Distinction stated.—(1) Plac- 
ing a defense on the one side, and 
counterclaim and set-off on the oth- 
er, they will be readily distinguish- 
able by the consideration that, while 
the former merely precludes, or re- 
sists, any recovery on the part of 
plaintiff, the latter are in the nature 
of cross demands, and admit of a re- 
covery in the action by defendant 
epalnst plaintiff. Roots v. Nye, 

Handy 229, 12 Oh. Dec. (Reprint) 417. 
(2) “A pure defense goes to the right 
of plaintiff to recover at all, or to the 
fact that the liability is discharged; 
while a counterclaim or set-off may 
be a cause of action in favor of de- 
fendants, against plaintiff, arising out 
of the transactions set forth in the 
petition or connected with the subject 
of the action, or it may be an entirely 
distinct cause of action.” Secor v. 
Siver, 165 lowa 678, 677, 146 NW 845. 


88. Jefferson ov. Western Nat. 
Bank, 144 Ky. 62, 138 SW 308; Equi- 
table L. Assur. Soe. We Cuyler, Tbe Nis 
Y. 511; Fettretch v. McKay, 47 N. Y. 
426, 11 AbbPrNS 453; Lafond v. Las- 
sere, 26 Misc. 77, 56 NYS 459; Cohn 
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terclaim,** 


v. Hussen, 66 HowPr (N. Y.) 150. 


89. Peuser v. Marsh, 167 App. Div. 
604, 158 NYS 381 [aff 218 N. Y. 505, 
113 NE 494]. 


90. U. S.—Worden v. Gillett, 275 
Fed. 654. 


Ind.—Kennedy v. Richardson, 70 
Ind. 524; Boil v. Simms, 60 Ind. 162. 


Iowa.—Reid v. Darlington, 19 Iowa 
349; Lewis v. Denton, 13 Iowa 441. 


Mass.—Tilton v. Goodwin, 183 Mass. 
236, 66 NE 802. 


Mo.—Jones vy. Moore, 42 Mo. 413. 


N. H.—Chandler v. Drew, 6 N. H. 
469, 26 AmD 704. 


N. J.—Naylor v. Smith, 63 N. J. L. 
596, 598, 44 A 649. 


Pa.—Pillsbury Flour Mills Co. v. 
Rahoid, 29 Pa. Dist. 499, 


Vt.—Killam vy. Jenkins, 25 Vt. 643. 


“In strictness, ‘set-off’ is not a de- 
fence at all, since it neither destroys 
the plaintiff’s right of action nor de- 


j nies that the amount claimed is due. 


On the contrary, it passes these de- 
fences for the purpose of exhibiting a 
cause of action against the plaintiff. 
This is not a defence, it is an adjust- 
ment.” Naylor v. Smith, supra. 


fa] When plaintiffs claim has 
been wholly satisfied by set-off he has 
not been defeated by a defense, but 
rather has been paid by the extin- 
guishment of claims against him to an 
equal amount. Chandler v. Drew, 6 
N. H. 469, 26 AmD 704. 


91. Equitable LL. Assur. Soc. v. 
Cuyler, 75 N. Y. 511; Fettretch v. Mc- 
Kay, 47 N. Y. 426, 11 AbbPrNS 453; 
Baum’s Castorine Co. v. Thomas, 92 
Hune137 NYS) 9133.) Capital, Truss 
Corp. v. Yellowhead Pass Coal, etc., 
Co., 9 Alta. L. 463, 27 DomUR 25, 33 
WestLR 873. 


[a] Counterclaim which is not also 
set-off is not defense.—Vasseur v. 
Livingston, 11 N. Y. Super. 285 [aff 
13 N. Y. 248]. 


92. Mo.—Smith v. Hurt, (A.) 2038 
SW 625. 


N. Y.—Walker v. American Cent. 


Ine, Go., 143° Nip Yar 1675 533m NEea0G: 

Wood vy. Glens Falls Auto. Co., 174 

App. Div. 830, 161 NYS 808. 
Oh.—Rothman v. Engel, 97 Oh. St. 


77,119 NE 250; Jones v. Goldfredrick, 
23 OhNPNS 419. 


Ss. C.—Wessinger v. Duncan, ISS ASE 
C. 205, 102 SE 6. 


Wis.—Rib Falls Lumber Co. v. Lesh, 


etc., Lumber Co., 144 Wis. 362, 129 
NW 595. 
[a] Mere negative of plaintiff’s 


claim is a defense, and not a counter- 
claim. Wood v. Glens Falls Auto. Co., 
174 App. Div. 830, 161 NYS 808. 


[b] Matter showing that plaintiff 
never had cause of action is a mere 
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thorities state that they are unlike in that recoup- 
ment must, and counterclaim must not, be confined 
to the transaction sued on.*° 


[§ 18] 4. Defense and Cross Demands.*® 
fense is distinguishable from both set-off and coun- 
as well as from counterclaim alone.** 
Strictly speaking, a recoupment,*® set-off,®° or coun- 
terclaim®! is not a defense, and a matter which is 
merely defensive is not a counterclaim.” 
recoupment is sometimes spoken of as a defense,?* 
or at least as a partial defense,®* and the same is true 
of set-off®® and counterclaim.°® 
terclaim is a defense,®’? but it is more than that.%* 


A de- 


However, 


In a sense, a coun- 


defense, and not a _ counterclaim. 
Smith v. Hurt, (Mo. A.) 203 SW 625. 


93. Ark.—State v. Arkansas Brick, 
etce., Co., 98 Ark. 125, 135 SW 843, 33 
LRANS 376. 


Del. aero e v. Speal, 
97 A 237. 


Ind.—Slayback v. Jones, 9 Ind. 470. 


Mass.—Bryne v. Dorey, 221 Mass. 
399, 109 NE 146. 


Mich.—Flynn vy. Barry, 
422, 191 NW 215. 


Mo.—Fricke v. W. E. Fuetterer Bat- 
Soy ete., Co., 220 Mo. A. 6238, 288 SW 


29a Del reLO1s 


221 Mich. 


N. Y.—Peuser v. Marsh, 167 App. 
Div. 604, 153 NYS 381 fafi 20s NY. 
505, 113 NE 494]. See Merry Realty 
Co. v. Shamokin, etc., Real Estate Co., 
186 App. Div. 538, 174 NYS 627 (for- 
merly a recoupment was a defense, 
but it is now required by code to be 
pleaded as a counterclaim). 


N. C.—Hurst v. Everett, 91 
399. - 


Defensive use of recoupment see 
supra § 1 


94. Peuser v. Marsh, 167 App. Div. 
604,.153 NYS 382 flaff 218 N. Ya 506; 
113 NE 494]; McCullough v. Cox, 6 
Barb. (N. Y.) 386. 


95. Ala.—Slaughter v. 
Ala. A. 285, 63 S 689. 


Tll.—Marshall v. Nyman, 210 Ill. A. 
214 [aff 285 Ill. 306, 120 NE 756]. 


Ky.—Galliopolis Bank v. Trimble, 6 
B. Mon. 599. 


Mich.—Merchants’ Bank v. Schulen- 
berg, 54 Mich. 49, 19 NW 741. 


Tenn.—Galbraith v. East Tennessee, 
ete., R. Co., 11 Heisk. 169. 


N. C. 


Martin, 9 


B. C.—Victoria, etc., Motor Transp. 
Co. v. Wood Motor Co,, 21 B. C. 515. 


96. Flynn v. Barry, 221 Mich. 422, 
191 NW 215; Thompson y. Yockney, 
23 Man. 571. 


[a] Counterclaim treated as de- 
fense.—A counterclaim for damages 
for breach of warranty and setting up 
that the goods were useless may be 
treated as a defense of total failure 
of consideration. Ontario Wind En- 
gine, etc., Co. v. Michie, (Man.) 15 
DomLR 359, 5 WestWkly 948. 


97. Haywood v. Seeber, 
574, 16 NW 727; Schubert v. State 
Banking, etce., Co.,. 6 OhNPNS 544; 
See Rib Falls Lumber Co. v. Lesh, 
etc., Lumber Co., 144 Wis. 362, 369, 
129 NW 595 (‘the term ‘counterclaim’ 
must be used as referring to a cause 
of action of the defendant constituting 
a defense for affirmative relief and not 
as a defense which goes only to de- 
feat the plaintiff's cause of action’’). 


98. Hatfield v. Richmond, 177 Ky. 
183, 197 SW 654; Cohn v. Hussen, 66 
HowPr (Niven) 150 
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Likewise, a set-off is more than a defense.°® 


[§ 19] 5. Other Terms.t Action or suit and cross 
demands.2 <A set-off, counterclaim, plea in recon- 
vention, or statutory recoupment has the nature, 
characteristics, and effect of an independent action 
or suit by defendant against plaintiff? and, under 
the construction placed on code or statutory pro- 
visions in some jurisdictions, it is an action,* but 
in other jurisdictions it is held not to be an action.® 


Claim and counterclaim.’ “Counterclaim” is the 
opposite of “claim;’* but the former term has been 
held to be included in the latter as used in a motion 
by plaintiff for a bill of particulars.*® 


Discount and counterclaim.? The word “counter- 
claim” is synonymous with “discount.”?° 


Legal and equitable set-offs. The doctrine of set- 
off is more flexible in equity than in law.1+ However, 
the distinction between legal and equitable set-offs is 


995) \Paxson’ v. 
Co., 24 Hawaii 393; Krausse v. Green-} of 


COUNTERCLAIM 


Schuman Carriage] ever, it has also been held that a plea 
set-off cannot be considered as the 


[§§ 18-20 


without importance in jurisdictions where equitable 
defenses are permitted in actions at law,’ or both 
law and equity are administered in the same court.** 


“Reconvention” and “compensation” are distin- 
guishable terms;!* but in some instances they have 
been used interchangeably.t® 


Reduction and recoupment.!® “Recoupment’ is 
sometimes regarded or used as synonymous with “re- 
duction.”?7 


[§ 20] H. Object of, and Favor Shown, Remedies. 
The object of a plea of recoupment is to rebate or 
recoup in whole or in part the claim sued on;*® the 
object of a set-off is to liquidate the whole or a part 
of plaintiff’s demand, according to the amount of 
the set-off,+® or, if the amount of the set-off exceeds 
plaintiff’s demand, obtain judgment for the excess ;?° 
and the common object of the various forms of cross _ 
demand, such as recoupment, set-off, counterclaim, 
and the like,?? and of code and statutory provisions 


Ga.—Meriwether v. Bird, 9 Ga. 594. 


field, 61 Or. 602, 123, P 392. 
1. Cross references: 


Distinction between “payment” 
“set-off” see Payment § 2. 


Synonymity of: 


and 


‘Defaleation’ and ‘“recoupment” 
see Defaleation 18 C. J. p 454. 
*Defalk” and “recoup” see Defalk 


IBS Cl dinge Gaya BeCsas 10) Wee) 
2. “Action” see Actions § l. 
“Suit” see Actions § 42. 


3. Ala.—Carolina-Portland Cement 
Co. v. Alabama Constr. .Co., 162 Ala. 
380, 50 S 332. 


Mo.—Lindsay v. Sonora Gold Min., 
etc., Co., 196 SW 764. 


Ne Albany. Brass, ete: (Coo fv. 
Hoffman, 12 Misc. 167, 38 NYS 600; 
Strathman v. Williams, etc., Co., 133 


NYS 650; Davidson v. Remington, 12 
ee 310. 


C.—Inman v. Hodges, 80 S. C. 455, 
61 “Sm 958. 


Tex.—Dixon v. Watson, 52 Tex. Civ. 
PAA 1d aS VW 1:00, 


W. Va.—Bowdish v. Groscup, 70 W. 
Va. 758, 74 SE 950. 


[a] Unlike common-law _ recoup- 
ment, statutory recoupment is in its 
nature a new suit by defendant 
against plaintiff. Carolina-Portland 
Cement Co. v. Alabama Constr. Co., 
162 Ala. 380, 50 S 332. 


[b] Counterclaim is substitute for 
action.—Vasseur v. Livingston, 11 N. 
YW. /Super. 285 [aff 13 IN. Y: 248]. 


4. Paxson v. Schuman Carriage 
Co., 24 Hawaii 393; Taylor v. Wilson, 
182 ‘Ky. 592, 206 SW 865; Com. v. 
Barker, 126 Ky. 200, 103 SW 303; War- 
field v. Gardner, 79 Ky. 583 [dist Mil- 
let v. Watkins, 4 Bush (Ky.) 642 on 
the ground that it was decided under 
a prior code]; Harlan v. Bennett, 127 
Ky. 572, 106 SW 287, 32 KyL 473, 128 
AmSR 360; Lindsey v. Nagel, 157 Mo. 
A. 128, 1837 SW 912; Cornell v. King, 
118 Mo. A. 191, 94 SW 822; Capital 
Trust Corp. v. Yellowhead Pass Coal, 
ete Co. 49) Alta, li. 463; 2% DomUR 
25, 33 WestLR 873. 


[a] In federal courts (1) it has 
been held, in considering a statute 
relating to the removal of causes, that 
a counterclaim is a_ civil action. 
Clarkson v. Manson, 4 Fed. 257, 18 
Blatchf. 448, 60 HowPr 45. (2) How- 


—_— 


institution of an action within the 
meaning of a territorial statute deal- 
ing with costs in an action brought 
against an executor or administrator 
within a specified time. Pate v. Gray, 
18 F. Cas. No. 10,794a, Hempst. 155. 


Recoupment, set-off, or counter- 
ai as cross action see supra §§ 1, 
Biel bikes 


5. Taylor v. New York, 82 N. Y. 
10; White v. Hill, (Tex. Civ. A.) 283 


SW 529; Craigen v. Lobb, 12 Leigh 
(39 Va.) 627. 

6. “Claim” 11 Ci J. p 816. 

7 Wolf v. H——, 13 HowPr (N. 
We) 843 


8. See Claim 11 C. J. p 818 note 
85 [a]. 
9. Cross references: 
“Discounts 18 Cada Dp 050. 
Distinction between “‘set-off” and “dis- 
count” see Offset 46 C. J. p) 1086 
note 84 [b]. 
Synonymity of “recoup” and “dis- 
count” see Recoup 53 C. J. p 655. 


10. Spradlin v. Stanley, 124 Ky. 
701, 99 SW 965. 


11. Bromfield v. Trinidad Nat. Inv. 
Co., 36 F. (2d) 646. 


12. Storing v. First Nat. Bank, 28 
B. (2d) 587%, 


13. Dameron v. Carpenter, 190 N. 
C. 595, 180 SE 328. 


14. See Compensation § 2. 

15. Godbold v. Harrison, McG. 
(La.) 31. 

16. “Reduction” 53 C. J. p 667. 


Synonymity of “set-off” and “re- 
duction” see Reduction 53 C. J. p 667. 


17. Michigan Yacht, etce., Co. v: 
Busch, W43 Shed ye92955 on CAL S09) 
Standley v. Northwestern Mut. Te 


Ins. Co., 95 Ind. 254; 
167 App. Div. 604, 153 NYS 381 [aff 
218 N. Y. 505, 118 NE 494]; Daven- 
port v. Hubbard, 46 Vt. 200, 14 AmR 

18. Delco Light Co. v. John Le Roy 


Peuser v. Marsh, 


Hutchinson Properties, 99 Fla. 410, 
WIPES SY eas le 

19. Conn.—Avery v. Brown, 31 
Conn. 398. 

Fla.—Deleco Light Co. v. John Le 


Roy Hutchinson Properties, 99 Fla. 


410, 128 S 821. 


we C.—Hurst v. Everett, 91 N. C. 


Pa.—Shrum v. Carcase, 2 Pa. Dist. & 
Co. 686, 687 [quot Cyc]. 


20. Delco Light Co. 
Roy Hutchinson Properties, 
410, 128 S 831. 


21. U. S—wNorth Chicago Rolling- 
Mili Co. v. St. Louis Ore, etec., Co., 152 
Us S. 596" 14 SCE 710; (33) das edu bebe 
Dushane v. Benedict, 120 U. S. 630, 7 
SCt 696, 30 L. ed. 810; Florida R. Co. 
Vesmith, 20 Wall) 255,"22 Ea veda bitor 
Winder v. Caldwell, 14 How. 434, 14 
L. ed. 487; Dietrich v. Ely, 63 Fed. 
413, 11 CCA 266; Seaman v. Slater, 49 
Med, 373) Pate vy. Gray, 18 By Cassano: 
10,794a, Hempst. 155. 


Ala.—Bean v. Cabbaness, 6 Ala. 343; 
Pierce v. Hickenburg, 2 Port. 196. 


Ark.— White v. Reagan, 32 Ark. 281; 
Brunson v. Martin, 17 Ark. 270; Key 
v. Henson, 17 Ark. 254; Wheat v. Dot- 
son, 12 Ark. 699; Field v. Ringo, 7 
Ark. 435. 


Cal.—Story v. Story, 100 Cal. 30, 34 
P 671; Lindsay v. Stewart, 72 Cal. 
540, 14P 516; Millar v. Millar, 51 Cal. 
A. 718, 197 P 811. 


Colo.—Strang v. Murphy, 1 Colo. A. 
357, 29 P 298. 


Conn.—Talbot v. Ellis, 33 Conn. 
235; Avery v. Brown, 31 Conn. 398; 
Bulkeley v. Welch, 31 ‘Conn. 339; Rip- 
ley v. Bull, 19 Conn. 53. 


Del.—Edge Moor Iron Co. v. Brown 
EUs Mach. Co., 22° Del, 10627245 
oO 


aoe C.—Fitzgerald v. Wiley, 22 App. 


Ga.—Nix v. Ellis, 118 Ga. 345, 45 
SE 404, 98 AmSR 111; Mell v. Moony, 
pagar 413; Meriwether v. Bird orGar 


Ill.—Scott v. Kenton, 81 Ill. 96; 
Lathrop v. Hayes, 57 Ill. 279; Bur- 
roughs v. Clancey, 53 Ill. 30; Peck Vv. 
Brewer, 48 Ill. 54; Streeter v. Street- 
er, 43 Ill. 155; Wright v. Lattin, 38 
mae 293; Lunn v. Gage, 37 Ill. 19, 87 
AmD 233: Bates v. Courtwright, 36 
Ill. 518; Sanger vy. Fincher, 27 Ill. 
346; Schuchmann Vv. Knoebel, 27 Ti. 
175; Brigham v. Hawley, 17 Ill. 38; 
Stow v. Yarwood, 14 Ill. 424; Lloyd v. 
Manufacturers, ete., Warehouse Cor; 
LO2 D1. “Aw 551: Kelley v. Caffrey, 79 
TAT AN hots Caldwell v. Evans, 39 Ill. 


v. John Le 
99° Was 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 20] 


relating thereto,?* is to avoid and prevent circuity 
»f action and multipleity of suits by allowing the 
entire controversy between the parties to be litigated 
and finally determined in one action, wherever this 
can be done with entire justice to all the parties 


Ay Clon Brossav. Cairo, ete: R.-Co., 9 
ITS =A;, 363. 


Ind.—Woodruff v. Garner, 
4, 89 AmD 477; 


27 Ind. 
Shannon v. Wilson, 19 


Ind. 112; Slayback v. Jones, 9 Ind. 
470; Houston v. Young, 7 Ind. 200; 
Clark v. Wildridge, 5 Ind. 176. 
Kan.—St. Louis, ete, R. Co. v. 
Cnenailt. <6). Kan. 51,172 PP 3038; 
Stevens v. Able, 15 Kan. 584. 
Ky.—Slone v. Slone, 2 Mete. 339. 
La.—Bliss v. Patrick, 6 La. Ann. 
546; Durnford’s Suce., 8 Rob. 488; 


Agaisse v. Guedron, 2 Mart. N.S. 73; 
Evans v. Gray, 12 Mart. 475. 


Me.—Winthrop Sav. Bank v. Jack- 
son, 67 Me. 570, 24 AmR 56; Rogers 
v. Humphrey, 39 Me. 382; Banks v. 
Pike, 15 Me. 268. 


Md.—Steele v. Sellman, 79 Md. 1, 28 
A. 811; Maryland Fidelity, etc., Co. 
v. Haines, 78 Md. 454, 28 A 3938, 23 
LRA 652; Lee v. Rutledge, 
311; State v. Baltimore, etc., R. 
34 Md. 344; Warfield v. Booth, 3 
63; Dowler v. Cushwa, 27 Md. 
Baltimore Mar. 


Ba 
Ins. Co. v. Dalrymple, 


25 Md. 269; Abbott v. Gatch, 13 Md. 
$14, 71 AmD 635; Milburn vy. Guyther, 
Se Gall 925 50) AmD 6815. Clarke —<v: 


Masriuder, 2 Harr. & Jet; Strike’s 


Case, 1 Bland 57. 


Mass.—Home Sav. Bank v. Boston, 
131 Mass. 277; Campbell v. Somer- 
ville, 114 Mass. 334; Carey v. Guillow, 
105 Mass. 18, 7 AmR 494; Stacy v. 
Kemp, 97 Mass. 166; Galligan v. Fan- 
nan, 9 Allen 192; Sawyer v. Wiswell, 
9 Allen 39; Cook v. Mills, 5 Allen 36; 
Bee Printing Co. v. Hichborn, 4 Allen 
63; Dorr v. Fisher, 1 Cush. 271; Har- 
rington vy. Stratton, 22 Pick. 510; 
Stowers v.' Barnard, 15 Pick., 221; 
Richards v. Blood, 17 Mass. 66. 


Mich.—Roemelmeyer v.° Roemel- 
meyer, 219 Mich. 322, 189 NW _ 83; 
Pierce v. Underwood, 103 Mich. 62, 61 
NW 344; Baker v. Morehouse, 48 
Mich. 334, 12 NW 170; Platt v. Brand, 
26 Mich. 173; Allen v. McKibbin, 5 
Mich. 449; Ward v. Fellers, 3 Mich. 
281. But see Chandler v. Childs, 42 
Mich. 128, 3 NW 297 (where the case 
is such that the issue on the counter- 
claim would be distinct from that on 
plaintiff’s demand and rest on distinct 
evidence, the reasons for permitting 
the counterclaim have little or no 
force, for the nearer the controversy 
is to. being single and distinct the 
more likely the jury are to deal with 
it with full intelligence and justice). 


Minn.—Barker v. Walbridge, 14 
Minn. 469 
Miss.—Fowler v. Payne, 49 Miss. 


32,738; Graves v. Hull, 27 Miss. 419. 


Mo.—Green v. Conrad, 114 Mo. 651, 
21 SW 839; Mortland v. Holton, 44 
Mo. 58; Grand Lodge of Masons v. 
Knox, 20 Mo. 433; Kamerick y. Cas- 
tleman, 23 Mo. A. 481; Green v. Bell, 
3 Mo. A. 291. 


_ Nebr.—Hier v. Anheuser-Busch 
Brewing Assoc., 60 Nebr. 320, 88 NW 
77; Raymond v. Green, 12 Nebr. 215, 
10 NW 709, 41 AmR 763. 


Nev.—Lapham v. Osborne, 20 Nev. 
168,18 P 881. 
INU dt. Cole v, Colburn, 61) WN. 
499: Chase v. Strain, 15 N. H. 535. 


N. J.—Nolin v. Blackwell, 31 N. J. 
L. 170, 86 AmD 206; Smock v. War- 
ord, 4 N./ J. Li. 306: 


H. 
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N. Y.—More v. Rand, 60 N. Y. 208; 
Waddell v. Darling, 51 N. Y. 327; 
Gutchess v. Daniels, 49 N. Y. 605; 
Peuser v. Marsh, 167 App. Div. 604, 
158 NYS 381 [aff 218 N. Y. 505, 113 
NE 494]; Sheehan yv. Pierce, 70 Hun 
22, 23 NYS 1119; Metropolitan Trust 
Co. v. Tonawanda Valley, etc., R. Co., 
43 Hun 521; McCarty v. Holman, 22 
Hun 53; Carpenter v. Manhattan L. 
Ins. Co., 22, Hun 49; Chamboretv. 
Cagney, 32 N. Y. Super. 378, 41 HowPr 
125; Wiltsie v. Northam, 16 N. Y. Su- 
per. 162; Wickham v. Weil, 17 NYS 
518; Batterman v. Pierce, 3 Hill 171; 
McAllister v. Reab, 4 Wend. 483; 
Johnson v. Bridge, 6 Cow. 693; Co- 
lumbia Ins. Co. v. Black, 18 Johns. 
one v. Ellsworth, 1 Barb. 


N. C.—Smith’v. Young, 
224, 13 SE 735; 
65 N. C. 406; 
(CAPA 


N. D.—Braithwaite v. Akin, 3 N. D. 
365, 369, 56 NW 133. 


Oh.—Peter v. Farrel Foundry, etc., 
Co., 538 Oh. St. 534, 42 NE 690; Need- 
ham v. Pratt, 40 Oh. St. 186; Allen v. 
Stackelton, 15 Oh. St. 145; Strau'’s v. 
Bacle wins Co, 5 Oh. St.-59-s eihe 
Wellsville v. Geisse, 3 Oh. St. 333; 
Brunet v. Holden Paper Box Co., 16 
OhNPNS 465. 


Or.—Nash v. Jaynes, 126 Or. 64, 268 
P 746. 


Pa.—Hibert v. Lang, 165 Pa. 439, 30 
A 1004; Montz v. Morris, 89 Pa. 392; 
Halfpenny v. Bell, 82 Pa. 128; Mangle 
Vo stiles, (3) "Pa. (72> Hlimaker- vy. 
Franklin F. Ins. Co., 6 Watts & S, 439; 
Lowman’s App., 3 Watts & S. 349; 
Tustin vi" Cameron; 5 /“Whart. 7379; 
Good v. Good, 5 Watts 116; Com. v. 
Clarkson, 1 Rawle 291; Shaw _ v. 
Badger, 12 Serg. & R. 275; Heck v. 
Shener, 4 Serg. & R. 249, 8 AmD 700; 
Warren Wood-Working Co. v. Cooke 
Mercantile Trust, 5 Pa. Dist. 359; Lee 
v. Perry, 6 Kulp 3389; Seybert v. 
Hicks, 1 Kulp 45. 


Philippine.—De la Pefia v. Hidalgo, 
20 Philippine 3238. 


R. I.—Davidson v. Wheeler, 17 R. 
I. 433, 22 A 1022; Bell v. Ward, 10 R. 
I. 503. 


S..C.— Cooke v. Rhine, 1 8S. C. L. 16. 


S. D.—McHard v. Williams, 8 S. D. 
381, 66 NW 930, 59 AmSR 766; Laney 
v. Ingall, 5 S. D. 183, 58 NW 572. 


Tenn.—Galbraith v. East Tennes- 
see, etc., R. Co., 11 Heisk. 169, 1 Heisk. 
482; Flint v. Tillman, 2 Heisk. 202; 
Brazelton v. Nashville, etc., R. Co., 3 
Head 570; Moore v. Weir, 3 Sneed 46; 
Blanks v. Smith, 7 Peck 186. 


Tex.—Holliman v. Rogers, 6 Tex. 
91; Thomas v. Hill, 3 Tex. 270; Watts 
v. Gibson, (Civ. A.) 33 SW (2d) 777. 


Vt.—Keyes v. Western Vermont 
Slate Co., 34 Vt. 81; Lapham y. Green, 
9 Vt. 407. 


Va.—Tidewater Quarry Co. v. Scott, 
105) Via. 100; 52, SH 835) 115) Amick: 
864; Wartman v. Yost, 22 Gratt. (63 
Va.) 595; Allen v. Hart, 18 Gratt. (59 
Va.) 722; Trimyer v. Pollard, 5 Gratt. 
(46 Va.) 460. 


W. Va.—Bow'dish v. Grosecup, 70 W. 
Va. 758, 74 SE 950; Baltimore, etc., R. 
Co. v. Jameson, 13 W. Va. 833, 31 Am 
1g YC L/S 


Eng.—Caswéll vy. Coare, 2 Campb. 


LOS SN Ve? 
Battle v. Thompson, 
Mizell v. Moore, 29 N. 
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before the court,?* without a violation of any of 
the settled rules of law or forms of procedure,** and 
without great inconvenience in practice.?° 
remedies are favored by the courts,?® which have 
been disposed to extend to the greatest length com- 


These 


82, 170 Reprint-1089, 1 Taunt. 566, 
127 Reprint 954; Charles v. Altin, 15 
C. B. 46, 80 HCL 46, 139 Reprint 335; 
Isberg v. Bowden, 8 Exch. 852, 155 
Reprint 1599; Wallis v. Bastard, 4 
De G. M. & G, 251, 53 EngCh 251, 43 
Reprint 503. 


22. Cal.—Terry Trading Corp. v. 
Barsky, 210 Cal. 428, 292 P 474. : 


Sort ana ot v. Rankin, 293 P 
327. 


N. Y.—Taylor v. New York, 82 N. Y. 
10; Kelly v. Webster, 143 App. Div. 
437, 128 NYS 58. 


Or.—Parker v. Reid, 127 Or. 578, 273 


P 334; McCargar v. Wiley, 112 Or. 
215, 229 P 665. 
Tex.—Reeves v. White, (Civ. A.) 


161 SW 43. 


B. C.—Tobin v. Commercial Inv. 
Co., 22 B. C. 481, 27 DomLR 387, 34 
WestLR 23, 10 WestWkly 123. 


23. Avery v. Brown, 31 Conn. 398. 


24. Avery v. Brown, supra; Edge 
Moor Iron Co. v. Brown Hoisting Co., 
22 Del. 10, 62 A 1054. 


25. Edge Moor Iron Co. v. Brown 
Hoisting Mach. Co., supra; Dorr v. 
Fisher, 1 Cush. (Mass.) 271; David- 
son v. Wheeler, 17 R. I. 433, 22 A 1022. 


_[a] In England (1) the court has 
discretion to exclude a counterclaim 
which may unduly delay (Gray v. 
Webb, 21 Ch. D. 802), (2) or which 
cannot be conveniently disposed of in 
(Naylor v. Farrer, 26 Wkly. Rep. 809), 
the action. 


26. North Chicago Rolling Mill Co. 
v. St. Louis Ore, ete., Co., 2 Us: 
596, 14 SCt 710, 38 L. ed. 565. 


Ark.—Wheal v. Dotson, 12 Ark. 


Ill.—Streeter v. Streeter, 43 Ill. 
Kelley v. Caffrey, 79 Ill. A. 278. 


Ind.—Slayback v. Jones, 9 Ind. 
Houston v. Young, 7 Ind. 200. 


La.—Durnford’s Suce., 8 Rob. 
Mass.—Dorr y. Fisher, 1 Cush. 


Mich.—Baker _ v. Morehouse: 
Mich. 334, 12 NW 170 


IN. Y¥.—Peuser Vv. Marsh; d67 App: 
Div. 604, 153 NYS 381 [aff 218 N. Y. 
505, 118 NYS 494]; Cram v. Dresser, 
4N. Y, Super. 120. 


Oh.—The Wellsville v. Geisse, 3 Oh. 
Stes. 


Pa.—Good v. Good, 5 Watts 116; 
Shaw v. Badger, 12 Serg. Sonivanentioss 
Gogel v. Jacoby, 5 Sere.) & eR sali. 9 
AmD 339. 


R. I.—Davidson v. Wheeler, 17 R. I. 
433, 22 A 1022. 


Tex.—Bodman v. 
Sis 


Va.—Tidewater Quarry Co. v. Scott, 
105 Va. 160, 52 SE 835, 115 AmSR 864. 


[a] Statutes of set-off are favored 
in law.—Siewart v. Knight, 83 Vt. 
201, 75 A 12. 


[b] Im equity (1) set-off is a fa- 
vorite (Loder v. Allen, 50 N. J. Eq. 
631, 25 A 541), (2) and the most liber- 
al rules prevail as to its allowance to 
prevent injustice and circuity of ac- 
tion (U. S. Trust Co. v. Western Con- 
tract Co., 81 Wed. 454, 26 CCA 472; 
Carwile v. Metropolitan L. Ins. Co., 
RS6HS CHa 4S HieZio). 


488. 
271. 
48 


Harris, 20 Tex. 
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patible with the legal rights of the parties the doc- 
trine of allowing matters to be settled in one suit 
rather than compel defendant to resort to his cross 
action,27 and which will, where possible, relax the 
strict rules of pleading ’where a right of set-off is 
Code and statutory provisions relating to 
counterclaims, set-offs, or other cross demands should 
However, the rule 
of liberal construction will not be carried to a point 


shown.?§ 


receive a liberal eonatinction. =) 


[§ 21] In the absence of statutory provisions ex- 
tending its jurisdiction®® a court may entertain a 


SET-OFF AND COUNTERCLAIM 


ties tomit;%s 


II. JURISDICTION?? 
[By JosrpH W. Rouse] 


counterclaim, set-off, or reconvention only where it 


27. 
7 AmR 494. 
[a] Doctrine should be extended 


rather than curtailed.—Harrolds Mo- 


torcar Co. v. Gordon, 129 Misc. 348, 
221 NYS 486. 
28. Stimmel v. Benthall, 108 Va. 


141, 60 SE 765. 


Pleading set-off see Pleading §8§ 
380-391. 

29. U. S.—Champlin Refining Co. 
v. Gasoline Products Co., 29 F. (2d) 
331; Pate v. Gray, 18 F. Cas. No. 10,- 
794a, Hempst. 155. 


Ala.—Bowen v. Snell, 
Hall v. Cook, 1 Ala. 629. 


Ark.—Ward vy. Blackwood, 48 Ark. 


9 Ala. 481; 


396, 3 SW 624; Leach v. Lambeth, 
14 Ark. 668; Sillivant v. Reardon, 5 
Ark. 140. 


Fla.—Easterly v. Wildman, 87 Fla. 
Hey OSS Bs 


Ga.—Mell v. Moony, 30 Ga. 413. 


Ida.—Harshbarger v. Rankin, 293 P 
327. 


Ill.— Edwards v. Todd, 2 Ill. 462. 
Iowa.—Campbell v. Fox, 11 Iowa 
8 


Kan.—Stevens v. Able, 15 Kan. 584. 


Md.—Clarke vy. Magruder, 2 Harr. 
dis eT 


Mass.—Stowers v. Barnard, 15 Pick. 
221; Sargent v. Southgate, 5 Pick. 
312, 16 AmD 409; Truesdell v. Wallis, 
4 Pick. 63; Richards v. Blood, 17 
Mass. 66. 


Minn.—Blue FParth Valley Tel. Co. 
v. Commonwealth Utilities Co., 140 
Minn, 198, 167 NW 554; Midland Co. 
v. Broat, 50 Minn. 562, 52 NW 972, 17 
LRA 312. 


Miss.—Kershaw Vv. Merchants’ 
Bank, 8 Miss. 386, 40 AmD 70. 


Mo.—Barnes v. McMullins, 78 Mo. 
260; Kamerick v. Castleman, 23 Mo. 
A. 481; Fricke v. W. E. Fuetterer Bat- 
tery, etc., Co., 220 Mo. A. 623, 288 SW 
1000; Barnard v. Weaver, (A.) 224 
SW 152. 


Nev. are v. Osborne, 20 Nev. 
168, 18 P 881 


N. Y.—Seibert v. Dunn, 216 N. Y. 
237, 110 NH 447; Taylor v. New York, 
82 N. Y. 10; Glen, ete,, Mte: Co. =vi 
Hall, 61 N. Y. 226, 19 AmR 278; More 
Vv. Rand, 60 N. Y. 208; Ashley v. Mar- 
shall, 29 N. Y. 494; Kelly v. Webster, 
143 App. IDNR TRG, 128 NYS 58; Shee- 
han v. Pierce, 70 Hun 22, 23 NYS 
2079" McCarty v. Holman, 22 Hun 53; 
Carpenter v. Manhattan L. Ins. Co., 23 
Hun 49 [aff 93 N. Y. 552]; Chamboret 


Carey v. Guillow, 105 Mass. 18, {[v. Cagney, 32 N. Y. Super. 378, 10 Abb 


PrNS 31, 41 HowPr 125; Manhattan 
Egg Co. v. Seaboard Terminal, etc., 
Co., 242 NYS 189; Zysman v. 147 & 
149 West 57th St. Corp., 129 Misc. 
850, 221 NYS 492 [rev on other 
grounds 221 App. Div. 84, 223 NYS 
€2]; Wickham v. Weil, 17 NYS meee 
Johnson v. Bridge, 6 Cow. 693 [aff 5 
Wend. 342]. 


N. C.—Smith vy. Young, 109 N. C. 
224, 13 SH 735; Pearsall v. Mayers, 


64 N. C. 549. 

Oh.—Peter v. Farrel Fdy., etc., Co., 
538 Oh. St. 534, 42 NE 690; Price v. 
Kobacker Furniture Co., 20 Oh. A. 
464, 152 NE 301. 

Or.—McCargar v. Wiley, 112 Or. 


215, 229 P 665. 


Pa.—Montz v. Morris, 89 Pa. 392; 
Ahl v. Rhoades, 84 Pa. 319; Hunt v. 
Gilmore, 59 Pa. 450; McQuaide v. 
Stewart, 48 Pa. 198; Carman v. Garri- 
son, 13 Pa. 158; Ellmaker v. Frank- 
lin F. Ins. Co., 6 Watts & 8S. 439; 
Tustin v.. Cameron, 5 Whart. 379; 
Stewart v. Coulter, 12 Serge. & R. 252, 
14 AmD 680; Primer v. Kuhn, 1 Dall. 
A528 Liye ed. 219; Warren Wood- 
Working Co. v. Cooke Mercantile 
Trust Co., 5 Pa. Dist. 359; Thomson’s 
Estate, 5 WklyNC 14. 


R. I.—Imbriglio v. Gazzero, 43 R. I. 
83, 110 A. 405. 


S. D.—McHard v. Williams, 8 S. D. 
881, 66 NW 930, 59 AmMSR 766; Laney 
v. Ingalls, 5 S. D. 183, 58 NW 572. 


Tex.—Reeves v. White, (Civ. A.) 
161 SW 43. 


Vt.—Thompson v. Congdon, 43 Vt. 
396; Mott v. Mott, 5 Vt. 111. 


Va.—Tidewater Quarry Co. v. Scott, 
105 Va. 160, 52 SE 835, 115 AmSR 
864; Wartman v. Yost, 22 Gratt. (63 
Va.) 595; Allen v. Hart, 18 Gratt. 722; 
Trimyer v. Pollard, 5 Gratt. (46 Va.) 
460. 


Wash.—Gray v. Granger, 48 Wash. 
442, 93 P 912. 


W. Va.—Baltimore, ete, R. Co. v. 
Jameson, 13 W. Va. 833, 31 AmR 775. 


30 Wis. 


Wis.—Sprout v. Crowley, 
187. 


[a] Disposition of courts in Unit- 
ed States is to construe statutes of 
set-off more liberally than the Eng- 
lish courts. Baltimore, etc., R. Co. v. 
Jameson, 13 W. Va. 833, 31 AmR 775. 


30. Annan v. Houck, 4 Gill (Md.) 
323, 45 AmD 138. 


31. Newport News, etc., R. Co. v. 
Bickford, 105 Va. 182, 52 SE 1011. 


ta] Both claims must be suscepti- 


[§§ 20-21 


of misconstruction;®° not all differences that may 
exist between litigants can be settled in one suit 
regardless of the nature of the respective demands ;* 
a set- off will not be allowed where it in itself would 
be the cause of new disputes,*? promote injustice,** 
or allow a contract to be changed by one of the par- 
and defendant will not be allowed to 
recoup his claim unless it would be just®® and prae- 
ticable®® to adjust plaintiff’s action. 


would have jurisdiction to entertain the claim orig- 
inally ;?® and the cross demand must be within the 


ble of adjustment in one action.— 
Lloyd v. Manufacturing Warehouse, 
etc.;, Co;,, 102) HI AL 551. 


Cross demands: 


Actions in which allowable see infra 
§§ 22-37. 


Subject matter see infra §§ 38-182. 


32. Mangle v. Stiles, 31 Pa. 172; 
Good v. Good, 5 Watts a.) 1163 OrF 
v. Foot, 4 S. Ceo 


_ 83. Hier v. Anheuser-Busch Brew- 
ing Assoc., 60 Nebr. 320, 83 NW 177; 
Federal Surety Co. v. Union Indemn. 
Co., 161 Tenn. 621, 33 SW (2d) 421. 


34. Mangle v. Stiles, 31 Pa. 72. 


35. Edge Moor Iron Co. v. Brown 
eee Mach. Co., 22 Del. 10, 62 A 


36. Edge Moor Iron Co. v. Brown 
Hoisting Mach. Co., supra. 


37. Generally see Courts §§ 69, 70. 
38. See statutory provisions. 


39. In re Patterson-MacDonald 
Shipbuilding Co., 284 Fed. 281, 283 [aff 
293 Fed. 192 (certiorari den sub nom. 
McLean v. Australia, 264 U. S. 582, 44 
SCE Sel, 68 laced. 860, and cit Cye)]: 
Gabel v. Armstrong, 88 Or. 84, 171 P 


[a] Legal counterclaim in equity. 
—(1) A counterclaim, on which de- 
fendant may have relief in an equity 
suit, must contain matters of equita- 
ble cognizance. Hanna v. Hope, 86 
Or. 303, 168 P 618; Motion Picture 
Patents Co. vy. Eclair Film Co., 208 
Fed. 416 (under Federal Equity Rules, 
rule 30). (2) Misrepresentations by 
plaintiff in the sale of a bakery can- 
not be set up as a counterclaim in an 
action to foreclose chattel mortgage 
given to secure purchase money notes. 
Gabel v. Armstrong, 88 Or. 84, 171 P 
190. (3) In an action to cancel a 
mechanic’s lien, the defendant, after 
cancellation of the mechanie’s lien, 
may prosecute his counterclaim for a 
money judgment, notwithstanding the 
legal character of such cause of ac- 
tion, since plaintiff, if it did not de- 
sire to remain in the forum chosen 
by it, could move to have the issue 
presented by the counterclaim trans- 
ferred to the law calendar. Perfec- 
tion Tire, etc., Co. v. Kellogg-Mackay 
Pauipment Co., 194 Iowa 523, 187 NW 


[b] Under federal equity rules as 
to counterclaims, a district court had 
jurisdiction to entertain defendant 
holders’ counterclaim on the notes 
sought to be canceled in suit by plain- 
tiff trustee, the purchaser of mining 
property, to rescind the purchase and 
cancel the purchase money notes. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 21] 


jurisdiction of the court as to subject matter,*? 
amount,*! or territorial limitations,*? and a set-off 
exceeding the jurisdictional amount of the court can- 
not be brought within the jurisdictional amount by 
a eredit for plaintiff’s demand;*3 
may waive a portion of his demand so as to bring it 
within the jurisdiction of the courts.?4 . 
foreign plaintiff brings an action in a jurisdiction 
the court may hear and dispose of a counterclaim 
even though defendant could not have brought an 
action against plaintiff had plaintiff been outside 
While as a general rule the 
amount of the cross demand must be within the ju- 
risdietion of the court,?® it has been held that where 
the counterclaim is for too large an amount the court 


the jurisdiction.*® 


SET-OFF AND COUNTERCLAIM 


but defendant 


Where a | ed from setting 


the elaim.®° 
On appeal. 


may deal with it to the extent of plaintiff’s claim al- 


Howard v. Leete, 257 Fed. 918. 


[c] Transfer of action to court 
which has jurisdiction. Where de- 
fendant in summary process has. a 
discount exceeding the summary ju- 
risdiction, the court on being satisfied 
of its merits may transfer and order 
plaintiff to declare in the higher ju- 
risdiction to enable defendant to set 
off his discount. Beckham v. Peay, 
Uy ASA Oise rie bys be 

{d] Unliquidated damages may be 
counterclaimed in district and circuit 
courts. Eder vy. Hudson County Cir. 
Ct., 104 N. J. L. 260, 140 A 883. 

Necessity that cross demand be sub- 
sisting right of ‘action of defendant 
see infra §§ 40-46. 


40. Peo. v. Martinez, 28 Porto Rico 
635: Lindsay v. Lindsay, 12 S.C. L. 
490; Hardeman v. Morgan, 48 Tex. 
103; Shuttleworth v. Seymour, 7 


Sask. L. 74. 


{a] Immunity of government.—(1) 
As no action could be brought against 
the government of Porto Rico except 
by its consent, a court has no juris- 
diction to pass on a counterclaim 
against the government where it had 
not consented thereto. Peo. v. Mar- 
tinez, 28 Porto Rico 635. (2) In an 
action by the republic of France, a 
counterclaim based on plaintiff's fail- 
ure to deliver certain nails sold by it 
to defendant is improper where the 
foreign sovereign has not waived its 

- immunity. Republic of France v. 
Pittsburgh Steel Export Co., 112 Misc. 
688, 184 NYS 280. 

{b] Defendant cannot oust juris- 
diction to try a claim involving no 
question of title to real estate by 
pleading a set-off that involves a 
question of title. Creighton v. Lind- 
say, 15 N.S. 243. 

41. Ark.—Jones v. Blythe, 138 Ark. 
$1, 210 SW 349. 

Ga.—Cash v. Cash, Ga. Dec. 97; Pic- 
quet v. Cormick, Dudley 20. 


Tll.—Chicago, ete., Co. v. Kemler 
Lumber Co., 151 Ill. A. 579. 


Mo.—Almeida v. Sigerson, 20 Mo. 
A97: Robinett v. Nunn, 9 Mo. 246. 


N. J.—Bowler v. Osborne, 74 N. J. 
L. 216, 64 A 697 [rev on other grounds 
PimNe du. 903, TOA, 149); State y. 
Neumeyer, 51 N. J. L. 299, 17 A 154. 


N. C.—Ijames v. McClamroch, 92 N. 
AS oO. 
C.—Simpson v. McMillion, 10 S. 
192; Reynolds v. Wells, 6 S. C. 
Orr v. Foot, 4S. C. L. 379. 


N. B.—Canadian Laundry, ete., Co. 
Ltd. v. Ungar’s Laundry, etc., Ltd., 
44 N. B. 423; Windsor v. Young, 43 
Nomis: ols. 


‘It is the amount in dispute, not 


S. 
(ON Ab 
L. 478; 


what may be ultimately recovered, 
that is the test of jurisdiction.” State 
Lee DLN dies 259,10 AOA ba, 


[a] Illustration.—A discount, al- 
though on open account that exceeds 
the summary jurisdiction of the court, 
cannot be pleaded by way of a dis- 
count in a proceeding by summary 
process. Simpson v. MeMillion, 10 S. 
Co 92: 


42. Lyman v. Stanton, 40 Kan. 727, 
20 P 510; Bennett v. McCrocklin, 3 
Metc. (Ky.) 322; Cragin v. Lovell, 88 
N. Y. 258 [rev 22 Hun 101]; Canadian 
Bank v. Northwood, 5 Man. 342 


[a] Rule applied.—(1) A cause of 
action which arose out of the juris- 
diction cannot be set up by way of 
counterclaim or set-off, unless the cir- 
cumstances be such as to permit of 
an action being brought upon it. Ca- 
nadian Bank v. Northwood, 5 Man. 
342. (2) In an action to recover mon- 
ey only, a defendant cannot avail him- 
self of an equitable cross action or 
counterclaim involving the foreclosure 
of a mortgage and the sale of the real 
estate described therein, where the 
district court has no power to hear 
and determine the alleged cross action 
or counterclaim on account of the 
premises described in the mortgage 
being situated in another county and 
beyond the jurisdiction of the courts 
of the county where such cross action 
or counterclaim is filed. Lyman v. 
Stanton, 40 Kan. 727, 20°P 5107 3) 
Where a claim can be asserted only 
by original proceedings in a particu- 
lar county, it is not available as a 
set-off of counterclaim in another 
county, and therefore the distributee 
of an estate of a decedent, when sued 
by decedent’s personal representative 
for a debt due the latter in his own 
right, cannot avail himself by way of 
set-off of a sum due from plaintiff on 
a settlement of the estate, where the 
personal representative was qualified 
and the settlement made in any coun- 
ty other than that in which the ac- 
tion is pending. Bennett v. McCrock- 
lin, 3 Mete. (Ky.) 322. (4) Where in 
one count an answer denied that the 
New York court had jurisdiction of an 
alleged claim for improvements to 
real estate in Louisiana and in anoth- 
er counterclaimed for waste thereon, 
the want of jurisdiction of the coun- 
terclaim sufficiently appeared upon 
the face of the counterclaim as re- 
quired by Code Civ. Proc. § 498, in or- 
der to sustain a demurrer thereto. 
Cragin v. Lovell, 88 N. Y. 258 [rev 
22 Hun 101}. 


43. Almeida v. Sigerson, 20 Mo. 497. 


44. Jones v. Blythe, 138 Ark. 81, 
10 SW 348; Robinett v. Nunn, 9 Mo. 
46; Bowler v. Osborne, 74 N. J. L. 
16, 64 A 697 [rev on other grounds 


2 
3 
75 N. J. L. 908, 70 A 149]. But see 


though it cannot give affirmative relief.47 
having no equitable jurisdiction cannot give relief 
on a set-off of a purely equitable right,+® but under 
the statutes extending the subject matter of counter- 
claims to inelude any and all claims, legal or equita- 
ble, which defendant may have,*® he is not preclud- 
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A court 


up a counter-claim on the ground 


that the court would have had no jurisdiction of 
an original action based on the subject matter of 


If a claim exceeds the jurisdictional 
amount and for that reason cannot be pleaded as a 
set-off before the inferior court, an appellate court 
will not permit it to be pleaded as such on appeal 
from the lower court,°+ and upon appeal the set- 


Orr v. Foot, 4 S. Cc. L. 379 (holding 
that if plaintiff sue by petition and 
process within the summary jurisdic- 
tion of the court, a defendant will not 
be permitted to set off against plain- 
tiffs demand part of a cross demand, 
the whole of which is not within the 
summary jurisdiction of the court). 


[a] Sufficiency of waiver.—The 
waiver must accompany the set-off, 
and a mere statement in court by de- 
fendant’s attorney is insufficient. 
Bowler v. Osborne, 74 N. J. L. 216, 64 
A 697 [rev on other grounds 75 N. J. 
L. 908, 70 A 149] (where defendant in 
an action in the ‘district court present- 
ed a set-off in excess of three hundred 
dollars, and in open court waived the 
excess over three hundred dollars, a 
charge that the jury may bring in a 
verdict for either party should it not 
exceed three hundred dollars, and 
should it exceed three hundred dollars 
then the verdict must be for three 
hundred dollars alone, was an improp- 
er instruction as to the nature and ex- 
tent of defendant’s demand available 
by set-off). 


Disclaimer as affecting jurisdiction 
generally see Courts § 73. 


45. Griendtoveen v. Hamlyn, 8 T. 
ae ea Browns v. Browns, 15 Alta. 


[a] Where trustee under chattel 
mortgage brings an action to enforce 
his trust, he thereby confers on the 
court in which the action is brought 
jurisdiction over him with regard to 
the settlement of a counterclaim in- 
terposed by defendant concerning the 
Same transaction, although such ju- 
risdiction does not otherwise exist. 
ae v. Herard, 9 Okl. 35, 59 P 


46. 
47. 


See supra text and note 41. 


Davis v. Flagstaff Silver Min. 
Co., 3 C. P. D. 228; Bates v. Cray- 
thorne, 19 N. S. 250; Wellington v. 
Fraser, 19 Ont. L. 88, 14 OntWR 291; 
Russell v. Conway, 5 U. C. Q. B. (Ont.) 
256. See also infra §§ 187-193. 


48. Jones v. George S. Riley, Jr., 
Co., 14 Ga. A. 84, 80 SE 341; Janes vy. 
Cedartown, 14 Ga. A. 72, 80 SE 339. 


[a] Thus damages ex delicto can- 
not be set off in an action ex contractu 
in a court having no equitable juris- 
diction. Janes v. Cedartown, 14 Ga. 
A. 72, 80 SE 339 (city court). 


Equitable demands as subject of 
set-oi or counterclaim in actions at 
law see infra § 91. 


49. See statutory provisions. 
Subject matter see infra § 38 et seq 


50. Vail v. Jones, 31 Ind. 467, 
51. Picquet v. Cormick, Dudl. (Ga.) 
20; Robinett v. Nunn, 9 Mo. 246. 


[a] Reason for rule.—The inferior 
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off®? or counterclaim? cannot, in the appellate court, 
be reduced by a credit or remittitur, so as to bring 


[§ 22] Laws of set-off, counterclaim, and recoup- 
ment relate to the remedy and not to the right,°*° 
and therefore set-off, counterclaim, or recoupment 
is governed by the law of the place where the action 
is brought and not by the lex loci contractus;°° 
but the effect of the defense must be determined by 


SET-OFF AND COUNTERCLAIM . 


III. CONFLICT OF LAWS*! 
[By Josepu W. Rouse] 


the lex loci contractus.57 
right of set-off must be determined upon the law 
as it stood when the action was commenced,®* and 
similarly the forum in which the reconventional de- 
mand may be urged depends upon the conditions ex- 
isting when it is filed.®® 


[§§ 21-23 


it within the jurisdiction of the inferior court, put 
will be regarded as not having been filed at all. 


The question as to the 


IV. REMEDIES AS AFFECTED BY AGREEMENT OR ESTOPPEL®® 


[§ 23] A. In General. 


court should have treated the set-off 
as a nullity, so that in the appellate 
court it is as if no set-off had been 
filed in the inferior court, and the stat- 
ute prevents the introduction of a 


set-off in the appellate court. Robi- 
nett v. Nunn, 9 Mo. 

52. Robinett v. my supra; 
Reynolds v. Wells, 6 S. NG 478. 


53. 
362. 

54. Generally see Conflict of Laws 
LOC rd e421. 


55. Davis v. Morton, 5 Bush (Ky.) 
160, 96 AmD 345; Galliopolis Bank v. 
Trimble, 6 B: Mon... (Ky.)- 599;.. But- 
terworth v. Smith, 240 Mass. 192, 133 
NE 100; Stone v. Old Colony Ste 
Co., 212 Mass. 459, 99 NE 218; Cin- 
cinnati Second Nat. Bank v. Hemin- 
gray, 31 Oh. St. 168; Carver v. Adams, 
38 Vt. 500. 

[a] Thus, while a state may fix 
ths character of a contract or instru- 
ment and its construction, it cannot 
determine whether a contract or in- 
strument of the character so fixed 
shall be subject to set-off in an action 
thereon outside the state. Cincinnati 
Second Nat. Bank v. Hemingray, 
Oh. St. 168. 

56. U. S.—Pritchard v. Norton, 106 
We omics tiSCh 102,027 Minred.« 104; 
Kunglig Jarnvagsstyrelsen v. Dexter, 
300 Fed. 891. 

Jl.— Miller Fruit Co. v. Kellerman, 
22,9) Tie "AL 499. 

Iowa.—Savery v. Savery, 3 Iowa 271. 

Ky.—Davis v. Morton, 5 Bush 160, 
96 AmD 345; Kelly v. Smith, 1 Metc. 
313; Galliopolis Bank v. Trimble, 6 
B. Mon. 599. 

Mass.—Butterworth v. Smith, 240 
Mass. 192, 133 NE 100; Stone v. Old 
Colony St. R. Co., 212 Mass. 459, 99 
NE 218. 

N. H.—Gibbs v. Howard, 2 N. H. 
296. 

N. Y.—Ruggles v. Keeler, 3 Johns. 
263, 3 AmD 482. 


Oh.—Cincinnati Second Nat. Bank 
v. Hemingray, 31 Oh. St. 168. 


Vt.—Carver v. Adams, 38 Vt. 500; 
Harrison v. Edwards, 12 Vt. 648, 36 
AmD 364. 

Eng.—Meyer v. Dresser, 16 C. B. N. 
S. 646, 111 ECL 646, 143 Reprint 
1280. 


Ijames v. ee a 92 N. C. 


In accordance with the 
well-settled principle that an individual may waive 
any statutory or constitutional provision intended 
for his benefit,®*1 one having the right of set-off may 


[By Joseru W. Rousr] 


[a] Illustrations.—(1) The provi- 
sions of the statutes of one state that 
if a defendant neglects to plead or 
give notice of a set-off which was 
available to him on the trial of an 
action he shall be barred from main- 
taining any cause to recover under 
claim available as a set-off, relating 
merely to the remedy and being local 
in itS operation, cannot preclude a 
defendant in another state having no 
such rule to recover the claim so neg- 
lezted to be pleaded in the former 
state. Carver v. Adams, 38 Vt. 500. 
(2) Defendant may interpose a coun- 
terclaim in an action brought in one 
state which arose when both parties 
lived in another state, and which if 
sued for there would be barred by the 
statute of limitations in that state. 
Ruggles v. Keeler, 3 Johns. (N. Y.) 
263, 3 AmD 482. (3) Set-off allowed 
by the laws of the state in which suit 
is brought can be legally set up as a 
defense, although not allowed by the 
laws of the state where the contract 
which constitutes the cause of action 
was made. Davis v. Morton, 5 Bush 
(Ky.) 160, 96 AmD 345. (4) Set-offs 
allowed in another state will not be 
enforced in an action on a contract 
made in such state wheré not allow- 
able in the jurisdiction in which the 
action was brought. Galliopolis 
Bank v. Trimble, 6 B. Mon.,(Ky.) 599. 


[b] In federal courts.—(1) The 
right of set-off is a matter of local 
legislation, except as it is enforced in 
equity; and the federal courts, sitting 
in any state, when dealing with the 
subject, will follow the rules estab- 
lished by the tribunals of the state. 
Charnley v. Sibley, 73 Fed. 980, 20 
CCA 157. (2) Under the distinction 
between actions at law and suits in 
equity in the federal courts, a plea of 
equitable set-off to an action at law on 
a promissory note will not be admit- 
ted, although the set-off would be al- 
lowed in the state where the note was 
made. Snyder v. Pharo, 25 Fed. 398. 


[ec] Equitable defenses.—The prin- 
ciple that a defense created by the 
laws of another state may be pleaded 
as a condition equitably relieving de- 
fendant from liability, even when it is 
not technically in set-off, is not in- 
fringed upon by the rule of the text. 
Butterworth v. Smith, 240 Mass. 192, 
133 NE 100. 


{d] An early decision in Connecti- 
cut allowed a set-off to an action ona 
Vermont contract, although in Con- 
necticut no provision was made allow- 


waive it;°* but where an agreement is relied on in 
justification of a departure from the general rules 
governing set-off, it must appear that the proposed 
set-off is embraced therein.®* 


ing the pleading of set-offs. Wermont 
State Bank v. Porter, 5 Day (Conn.) 
316.5 Amp ibis 


57. Harrison vy. 
648, 36 AmD 364. 


58. Jordan v. National Shoe, ete., 
Bank, 74 N. Y. 467, 30 AmR 319; Farr 
ve Brigham, 15 Vt. 657. 


[a] Rule applied.—(1) A _ statute 
repealing a former statute which al- 
lowed the maker of a note to recover 
claims due him by the payee by way 
of set-off cut off all such defenses ac- 
cruing after that date, although the 
notes were dated previous to that 
time. Farr v. Brigham, 15 Vt. 557. 
(2) In an action commenced before 
the adoption of a code which provided 
that all suits pending at the ratifica- 
tion of the code shall be proceeded in 
and tried under the existing laws and 
rules applicable thereto up to final 
judgment, a counterclaim is not ad- 
missible, not having been in use be- 
fore the code. Gaither v. Gibson, 64 


Edwards, 12 Vt. 


N. C. 93; Valentine v. Holloman, 63 
a C. 475; Teague v. James, 63 N. G 


59. Rigney v. Monette, 45 La. Ann. 
940,13 S 201. 


60. Waiver of: 


Defects in pleading see Pleading §§ 
1228-1245. 


Impropriety of cross demand by plead- 
ing over or coute to object see 
Pleading § 12 


Part of demand 7 Secure jurisdiction 
see Supra § 21. 


61. See Waiver [40 Cyc 254]. 


62. Gutchess v. Daniels, 49 N. Y. 
605 [rev 58 Barb. 401]. 


“There is nothing in the policy of 
the law to require a creditor to col- 
lect his debt, or enforce a claim 
against his debtor in any particular 
manner, or at the first opportunity, 
and there is nothing unusual or 
against public policy in the waiving 
of the right of set-off, whether done 
voluntarily or pursuant to an agree- 
ment made upon a good considera- 
ee Page v. Daniels, 49 N. Y. 


perch by agreement see infra § 


63. Ogilvie v. Lightstone, 1 Daly 
Ae nee 129; Kennedy v. Kennedy, 41 
a 


Agreement to allow interposition of 
cross demand see infra § 24. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 24-25] 


[§ 24] B. Agreement to Allow Interposition. The 
parties to an action may agree to set off claims which, 
in the absence of agreement, could not be set. off,®4 
and similarly, may agree to recoup damages which 
otherwise could not be recouped.®® 
to allow set-off need not be express, but may be in- 
ferred from the cireumstances,°*® and as courts fa- 
vor the settling of dispute between the parties in 
an agreement to allow set-off will be 
inferred from very slight circumstances ;°8 but such 
an agreement will not be presumed to exist without 
some circumstanee from which its existence might 
be inferred,®® and mere willingness to set off one 
demand against another or even an express under- 


one action®* 


64 Ala.—Kennedy v. Manship, 1 
Ala. 43. 


Conn.—Osborn v. Byrne, 
155, 21 AmR 641. 


Ga.—Threlkeld v. Dobbins, 
144, 


Ill.—International Bank v. Ferris, 
118 Ill. 465, 8 NE 825. 


Ky.—Louisville, ete, R. 
Thompson, 18 B. Mon. 735; 
Vv. Hawkins, 1 Litt. 212. 


Me.—Otis v. Adams, 41 Me. 258. 


Mass.—McGuinness v. Kyle, 
Mass. 443, 94 NE 700. 


Minn.—Wildung v. Security Mort- 
gage Co., 143 Minn. 251, 173 NW 429. 


NS H.—Hall v. Paris, 59 N.. A. Tk. 


N. J.—McKinney v. Robinson, 2 N. 
i i 245) Kingeva Kinge 9 Ne Je. Hor 
4, 


43 Conn. 


45 Ga. 


Wo. ave 
Caldwell 


208 


Y.—Gutchess v. Daniels, 49 N. 


Ay 
. 605 [rev 58 Barb. 401). 


Sr aeae Vv. eae 64 Or. 254, 
Hs a 844, 120) 55, 


ras 
219 Pa. 380, 68 A ae Mays v. Moye: 
7 Watts 561; Morrison v. Moreland, 
15 Serge. & R. 61. 


Tenn.—College Mill Co. v. Fidler, 
(Ch. A.) 58 SW 382. 


Tex.—Schoenfeld v. Karnes City In- 
dependent School Corp., (Civ. A.) 109 
SW 406; Lowry v. Smith, 42 Tex. Civ. 
A. 112, 94 SW 450. 


Wis.—Manville v. Gay, 1 Wis. 250, 
60 AmD 379. 


{a] Rule applied.—(1) While, in 
the absence of an express contract, 
mutual debts do not extinguish each 
other, and no interest can be collect- 
ed upon an unliquidated demand un- 
til it has been determined by a judg- 
ment, yet where it agreed that cross 
demands should, when they became 
due, be allowed on notes bearing in- 
terest, the credit must be allowed as 
soon as the demand accrued. Casner 
v. Hoskins, 64 Or. 254, 128 P 841, 130 
P 55. (2) In an action on an insur- 
ance policy, which stipulates that in 
case of loss the unpaid premium shall 
be deducted from the loss, the insur- 
er may set off the unpaid premium by 
virtue of the agreement contained in 
the contract of insurance. Columbian 
Ins. Co. v. Bean, 113 Mass. 541; Liver- 
more v. Newburyport Mar. Ins. Co., 2 
Mass. 232 


[b] Set-off of claim in different 
Hent from that set up by plaintiff is 
legalized by consent. McKinney v. 
Robinson, 2 N. J. L. 262. 


[c] Agreement cannot be defeated 
by assignment of the evidence of in- 
debtedness. Martin v. Richardson, 68 
N. C. 255; Riddick v. Moore, 65 N. C. 
882; McConnaughey v. Chambers, 64 
N. C. 284. 


[d] 


Right of set-off need not be re- 


SET-OFF AND COUNTERCLAIM 


An agreement 


served in a bond conditioned to pay a 
party certain sums upon the sale of 
property in obedience to the terms of 
a contract previously made. Van 
Sandt v. Dows, 63 Iowa 594, 19 NW 
669, 50 AmR 759. 


[e] Parol agreement to allow set- 
off will not be enforced, where its ef- 
fect would be to vary a written in- 
strument. St. Louis Perpetual Ins. 
Co. v. Homer, 9 Mete. (Mass.) 39 (an 
action on a promissory note). 


[f] Specific performance of an 
agreement for set-off may be enforced 
in equity. Adams v. Grundy, 256 
Mass. 246, 152 NE 379. 


Agreement to set off deposit against 
debt to insolvent savings bank see 
Banks and Banking § 964. 


65. McLean v. McLean, 1 Conn. 
39%. 

66. Green v. Storm, 3 Sandf. Ch. 
(N. Y.) 305; Leonard v. Smith, 162 
Pa. 284, 29 A -915. 

67. See supra § 20. 

68. Price v. Mitchell, 18 Miss. 179; 


King v. King, 9 N. J. Bq. 44; Freeman 
v. Lomas, 9 Hare 109, 41 EngCh 109, 
68 Reprint 435; Jeffs v. Wood, 2 P. 
Wms. 128, 24 Reprint 668; Lundy v. 
McCulla, 11 Grant Ch. (Ont.) 368. 


69. Freeman v. Lomas, 9 Hare 109, 
41 EngCh 109, 68 Reprint 435. 


70. Kennedy v. Manship, 1 Ala. 43; 
Threlkeld v. Dobbins, 45 Ga. 144. 


[a] If agreement be executed it 
needs no consideration. Threlkeld v. 
Dobbins, 45 Ga. 144. 


71. Lees v. Dwight, 10 La. App. 
711; Foot v. Martin, 1 Metc. (Mass.) 
273. 

72. Moore v. Galloway, 21 Pa. Dist. 
759. 

[a] Agreement for set-off without 


any set-off produced will avail no 
more in defeating a suit than the law 
authorizing set-off, where none is of- 
fered. Fugit v. Ewing, 9 Ind. 345. 


73. Diehl v. General Mut. Ins. Co., 
3°N.Y. Super; 257: 


74, ‘Waiver by failure to plead: 
Generally see Pleading § 380. 
In equity see Equity § 545. 


75. Ind.—Lovett v. King, 
464. 


Kan.—Stacy v. Cook, 62 Kan. 50, 61 
Prsgo. 


16 Ind. 


N. Y.—Gutchess v. Daniels, 49 N. Y. 
605 Cia 58 Barb. 401]. 


Pa.—Louden v. Tiffany, 5 Watts & 
S. 367. 


W. Va.—Lutz v. Williams, 79 W. Va. 
609, 71 SEH 460, LRA1918A 76. 


[a] Reduction in contract price of 
work is insufficient consideration for 
an agreement not to buy or bring for- 
ward any set-off against the price to 


[OPeCr els orl 


standing so to do, without some new consideration 
to support it as a contract, cannot have the effect 
to defeat the right of plaintiff to recover.*° 
a conditional agreement to allow set-off, set-off can- 
not be had if the condition is not fulfilled.*+ 
not otherwise available for set-off cannot be set off 
under a contract when not included therein.‘? 
ters which could not in any event be made the sub- 
ject of set-off cannot be made so by agreement.*? 


[§ 25] ©. Waiver of Right To Interpose.’4 
defendant may, on valuable consideration,’® waive 
the right to use a set-off which would otherwise be 
available.7® Although it is generally held that waiv- 


Upon 
Items 


Mat- 


A 


be paid for the work. 


Lovett v. King, 
16 Ind. 464 


76. Ala.—Saltmarsh v. Bower, 34 
ae 613; Davis v. Carlisle, 6 Ala. 
707. 


Ind.—Lovett v. King, 16 Ind. 464. 


Kan.—Stacy v. Cook, 62 Kan. 50, 61 
124 man 


Y.—Gutchess v. Daniels, 49 N. 
Ye 305 {rev 58 Barb. 401]. 


Pa.—Ardesco Oil Co. v. North Amer- 
ican Oil, etce., Co., 66 Pa. 375; Reed 
v. Penrose, 36 Pa. 214; Carman v. 
Garrison; 13. Pa. 1585) U.S. Banke 
Macalester, 9 Pa. 475; Henniss v. 
Page, 3 Whart. 275; Fields v. Ker- 
shaw, 13 LancBar 68. 


Va.—Feazle v. Dillard, 5 Leigh (32 
Va.) 30. 


W. Va.—Lutz v. Williams, 79 W. 
Va. 609, 71 SE 460, LRA1918A 76. 


[a] ‘Waiver of set-off is not against 
Pablo Paley 7 Gut cHes v. Daniels, 49 


[b] Where claim is assigned de- 
fendant may agree not to use a set- 
off against the assignee. Batavian 
Bank v. Minneapolis, ete., R. Co., 123 
Wis. 389, 101 NW 687. And see infra 
§§ 169-170. 


[ce] Agreements held not to consti- 
tute waiver.—(1) Agreement to pay 
before delivery of silk to be thrown 
in workmanlike manner. Avoca Silk 
Co. v. Newman, 7 N. J. Mise. 335, ‘145 
A 459. (2) Broker’s agreement that 
he will sell goods for his principal 
and pay over the proceeds without 
setting off a debt due from the prin- 
cipal to him is not binding, but if he 
also agrees not to set off a debt due 
from a prior firm which by a previous 
letter the principal had agreed to pay 
him, the principal having assumed the 
funds of that firm, the letter and 
agreement must be read in connection 
with the other, and the broker will 
not be allowed to set off that debt 
against the proceeds of the goods. 
McGillivray v. Simson, 2 C. & P. 320, 
12 ECL 595, 172 Reprint 145, 9 D. & 
R. 35, 22 ECL 584. (3) Contract) that 
an account may be credited upon a 
judgment. Saltmarsh v. Bower, 34 
Ala. 613. (4) If a creditor borrows 
of his debtor, even under an express 
promise of repayment, he may never- 
theless set off the amount of his orig- 
inal debt. Lechmere v. Hawkins, 2 
Esp. 626, 170 Reprint 477; Taylor v. 
Okey, 18 Ves. Jr. 180, 33 Reprint 263. 
See Moore v. Jervis, 2 Coll. 60, 33 Eng 
Ch 60, 63 Reprint 637 (where a debtor 
who, for money advanced, had given 
his creditor his promissory note, and 
as a collateral security had deposited 
with him a policy of assurance, and 
who had on the other hand a right of 
set-off in respect of goods sold, ap- 
plied to the creditor to have the policy 
delivered up for a purpose unconnect- 
ed with the debt, and replaced by an- 
other security, and the policy was ac- 


378 [57 C.J.] 


er of set-off may be either express or implied,7”' it 
has been held that the agreement must be express, 
and cannot be inferred from equivocal words nor de- 
duced from ambiguous expressions.‘ 


cordingly delivered, the debtor’s right 
of set-off was not thereby displaced). 
(5) Permitting contractor to work 
after expiration of contract time does 
not constitute a waiver of the right 
to recoup damage for failure to per- 
form within the time limited. McIn- 
tire v..Barnes, 4 Colo. 285; Sinclair 
v. Tallmadge, 35 Barb. (N. Y.) 602; 
Barber ava Rose; 6) ills NFL YL) U6. 
(6) Written instrument executed by 
maker of note to payee construed, and 
indicating maker’s intent to retain so 
much of his claim against the payee 
as might be necessary to wipe out 
the amount of the note. McKenney v. 
MMisworth, 165 (Cal. 326, 132 P75. 
(7) That goods sold were agreed to 
be paid for in ready money does not 
prevent a set-off in an action for the 
price of the goods. McGillivray v. 
Simson, supra; Hland v. Karr, 1 Hast 
375, 102 Reprint 145; Cornforth Vis 
Rivett, 2M. & S. 510, 105 Reprint 471 
(in an action for goods sold and de- 
livered defendant may set off money 
due upon plaintiff’s acceptance, of 
which defendant has become holder 
since the sale and before delivery of 
the goods, although he agreed to give 
plaintiff ready money for them). 
Waiver of damages for delay in build- 
ing contract see Building and Con- 
struction Contracts § 134. 


[d] Contract held to prevent set- 
off.—The difference beteen the amount 
paid a building contractor before 
breach of the contract and the amount 
expended by him is not a proper item 
of set-off against the expense of com- 
pletion by the owner, where the con- 
tractor is bound to pay the cost of 
construction above a stipulated sum. 
Parr v. Powell, 74 W. Va. 413, 82 SE 
126. 


77. Ardesco Oil Co. v. North Amer- 
ican Oil, etc., Co., 66 Pa. 375; Reed v. 
Penrose, 36 Pa. O14; Wits.) balkyt ve 
Macalester, 9 Pa. 475; Lutz v. Wil- 
liams, 79 W. Va. 609, §1 SE 460, LRA 
1918A 76. 


[a] Facts from which waiver may 
be implied.—(1) Counterclaim in fa- 
vor of defendant, mortgagor, against 
the deceased mortgagee for previous- 
ly performed services cannot be sus- 
tained in a foreclosure action where, 
according to defendant’s testimony, 
the claim against the mortgagor ex- 
isted at the time the mortgage was 
executed. Woodruff v. Ackert, 30 
NYS 87 [aff 145 N. Y. 600, 40 NE 165]. 
(2) Execution of note when defend- 
ant knew of claims in existence at the 
time the note was executed. National 
Duck Mills v. Catlin, 10 Ga. A. 240, 73 
SE 418; Hill v. Parsons, 110 Ill. 107; 
Dayhuff v. Dayhuff, 27 Ind. 158; Blake 
v. Krom, 59 N. Y. Super. 574, 13 NYS 
335 [aff 128 N. Y. 64,27 NE 977]. But 
see Thornton v. Williams, 14 Ind. 518 
(holding that in an action on a note 
given on a settlement of accounts be- 
tween the maker and the payee as to 
items of set-off accruing before the 
date of the note, the note is prima 
facie, but not conclusive, evidence 
that they had been settled, and that 
as to such as did not accrue the note 
would not be even prima facie evi- 
dence of settlement, and the burden 
is upon plaintiff to show that the 
claim was settled in the note). (3) 
Giving of a note with a cognovit au- 
thorizing the entry of judgment there- 
on amounted to a waiver of the right 
to interpose the value of services pre- 
viously rendered as a set-off to the 

note. Gross v. Weary, 90 Ill. 256. 


SET-OFF AND COUNTERCLAIM 


(4) One who receives money delivered 
to him for his application to a certain 
use impliedly agrees not to apply it 
to his own use by pleading a set-off. 
U. S. Bank v. Macalester, 9 Pa. 475. 
(5) Treasurer of a beneficial society 
cannot set off a claim for benefits due 
him against money in his hands as 
treasurer, his acceptance of the office 
constituting an implied agreement not 
to set off any private claim against 
the fund in his hands. Fields v. Ker- 
shaw, 13 LancBar (Pa.) 68. (6) Vol- 
untary payment by the maker of a 
promissory note with a full knowl- 
edge of all the facts operates as an 
abandonment and waiver of all to set 
off cross demands or independent 
debts, and a bill disclosing such facts 
presents no case for equitable relief 
by way of equitable set-off. U. S. 
Bung Mfg. Co. v. Armstrong, 34 Fed. 
94, (7) Where defendant received 
money on deposit for another under 
an agreement to pay it out on his or- 
der, he cannot set up as a counter- 
claim against such obligation a debt 
due before he accepted the fund in 
trust. Randolph v. Walker, 78 S. C. 
157, 59 SE 856. (8) Where on settle- 
ment of accounts a bond and mort- 
gage were given to secure the balance 
due, and an agreement entered into 
that the bond should be no bar to law- 
ful claims between the parties, nor 
to correction of the account, although 
matters not embraced in the account 
were not barred thereby, they could 
not be set off against the bond in a 
suit to foreclose the mortgage. Troup 
v. Haight, Hopk. (N. Y.) 239. 


[b] Facts not constituting implied 
waiver.—(1) Refusal to accept dis- 
count upon giving bond, where defend- 
ant believed that he could defeat pay- 
ment of his bond. Picket v. Morris, 
2 Wash. (2 Va.) 255. (2) Where hus- 
band, at the time of buying a decree 
of foreclosure of a mortgage on land 
owned by his wife, told her that he 
would pay off the mortgage, and hold 
the place for her, and that if the land 
increased in value any, and she want- 
ed to sell it, she need pay him only 
what he expended, no agreement can 
be inferred that she was to pay him 
in cash without right of set-off, be- 
cause at that time he was indebted 


to her. Moore v. Smith, 103 Mich. 387, 
61 NW 588. 
[ec] Presumption that renewal of 


note after the accrual of an alleged 
counterclaim operated as a waiver of 
a counterclaim does not attach where 
it was expressly stipulated at the time 
of the renewal that it should be with- 
out prejudice to the maker’s right to 
insist on the counterclaim. Water- 
loo First Nat. Bank vy. Park, 117 Iowa 
552, 91 NW 826. 


[d] Words “without offset” or 
“without defalcation” on commercial 
paper, as commonly used, do not de- 
feat the operation of the statute of 
set-off as between the maker and the 
payee, and as to them are to be con- 
strued to have the same meaning as 
the words “without off-set as against 
a holder by indorsement.” Har- 
manson v. Bain, 11 F. Cas. No. 6,073, 
1 Hughes 391; First Nat. Bank v. 
Lewis, 57 Colo. 124, 1389 P 1102; Ba- 
ker v. Brown, 10 Mo. 396; Louden vy. 
Tiffany, 5 Watts & S. (Pa.) 367. See 
Aultman, ete., Co. v. Shelton, 90 Iowa 
288, 57 NW 857 (words “negotiable 
without offset” in a note do not pre- 
vent offset as against payees, 
merely fix terms of negotiation). 


78. Louden v. Tiffany, supra; Hen- 


[§ 26] D. Estoppel.7° 
conduct or representations, be estopped from inter- 
posing a set-off which would be otherwise availa- 
ble,8° as where he has kept silent when it was his 


but, 


' ergy Ee 


[§§ 25-26 


A defendant may, by his 


niss v. Page, 3 Whart. (Pa.) 275. 


79. Generally see HEstoppel 21 C. J. 
p 1052. 


Estoppel to plead set-off or counter- 
claim existing at the time of making 
a compromise see Compromise and 
Settlement § 34. 


80. Ala.—Nelson v. Dunn, 13 Ala. 
259; Lowrie v. Stewart, 8 Ala. 163. 


Del.—Hawthorne v. Murray, 26 Del. 
349, 84 A 5. 


Ill—Aygarn v. W. A. Fraser Co., 
£23: DN, AL 95. 


Ky.—Phillips v. Offutt, 38 SW 1044, 
18 KyL 1011. 


Mich.—Brown vy. Brown, 196 
677, 163 NW “156. 


Minn.—Fitzgerald v. Duluth 
Bank, 64 Minn. 469, 67 NW 361. 


Miss.—Holden v. Davis, 57 
769. 


N. Y.—Nottebohm v. Maas, 26 N. Y. 
re: 249; Wickoff v. True, Clarke 


Mich. 
State 


Miss. 


Wash.—Tacoma Nat. Bank vy. Puget 
Sore Lumber Co., 104 Wash. 363, 176 


Eng.—Skyring v. Greenwood, 4B. & 
C. 281, 10 ECL 580, 107 Reprint 1064, 
erg P. 517, 12 ECL 298, 171 Reprint 


[a] Acts or representations held to 
create estoppel.—(1) Drawee of two 
drafts of the same date, amount, ma- 
turity, and parties, who accepts one, 
and afterward pays the other by mis- 
take, cannot set off such payment in 
a suit upon his acceptance, where the 


payment of the unaccepted draft 
caused a failure to protest it. Hold- 
en v. Davis, 57 Miss. 769. (2) One 


cannot admit the correctness of an 
account, and at the same time insist, 
by way of counterclaim, that certain 
credits were omitted that would ren- 
der the account incorrect. Wilson v. 
Carrollton Leaf Tobacco Warehouse 
Co; 1835 Ky, 536;0209. Swe Tae) 
Where defendant, when plaintiff sued 
on bond, given in summary proceed- 
ings, did not apply for allowance for 
harvesting and marketing crops in- 
volved, he cannot, on plaintiffs peti- 
tion, praying that order be made to 
turn over proceeds of crop in hands 
of clerk, set off against amount of 


bond his expenses for harvesting. 
Brown v. Brown, 196 Mich. 677, 163 
NW 156. (4) Where party claiming 


a set-off has sent a statement of ac- 
count to the party against whom the 
set-off is claimed, he is estopped from 
asserting by way of set-off an amount 
greater than such sum, in the absence 
of mistake, unless transactions have 
arisen subsequent to the sending of 
the statement. Aygarn v. W. A. Fra- 
ser Co., 123 Ill. A. 95. 
chaser of real property executed a 
number of notes for the purchase 
price falling due during a series of. 
years, and paid the notes first falling 
due, he was presumed to have availed 
himself of any set-off which then ex- 
isted, and would not be allowed to set 
off any claim against the payee after 
the note subsequently falling due had 
been per etek Nelson v. Dunn, 13 
a . 


[b] Agreements to pay cash.—(1) 
Where a lumber company executed a 
contract to receive logs to be paid for 
in “spot cash,” it was estopped to 
claim a set-off as against a bank pur- 
chaser of the contract from the log- 


(5) Where pur- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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duty to speak,*? or has influenced plaintiff by false 
representations ;°* but it must be shown that plain- 
tiff has acted thereon so as to alter his position to 
his detriment.** Payment on an independent claim, 


SET-OFF AND COUNTERCLAIM 


[aa Cos 2 88de 
when an adjudication would have shown nothing due 
plaintiff, does not estop defendant from asserting 
his claim when sued.*# 


V. ACTIONS IN WHICH REMEDY AVAILABLE$5 
[By JosepH W. Rouse] 


[§ 27] A. In General. Both set-off8* and coun- 
terelaim,*’ being the subjects of statutory regula- 
tion, the actions in which the remedies are avail- 
able depend almost entirely upon the statutes,’’ and 
it is therefore difficult to deduce from the decisions 
any universal rule as to the cases in which the rem- 
edy is available;*® but it is held as a broad general 
rule that set-off can be allowed only in actions found- 
ed upon demands which could themselves be the 
subject of a set-off.°° Generally, although not al- 
ways, the statutes expressly or impliedly confine set- 
offs to-debts.° Within the meaning of the various 
statutes providing the remedy of set-off®? the use 
of this remedy has been held allowable in probate 
proceedings against administrators to compel pay- 
ment of allowed claims,®* actions to set aside pro- 


ging company, although the bank had 
knowledge that the lumber company 
had, under a different contract, been 


61 Tl. A. 118. 
{h] 


In lLouisiana.—Although by 


bate of a will,®* or suits for specific performance,®® 
but not in a scire facias action.°° In some juris- 
dictions counterclaims are not available in actions 
in which a money judgment is not sought,®? al- 
though other jurisdictions do not so limit its use.®® 
Although not allowable in replevin except in er- 
ceptional cireumstances,®® a counterclaim may be in- 
terposed to a count asking for injunction although 
another count is for replevin.t In some jurisdictions 
pleading counterclaims is not permissible in actions 
at law, but defendant must use set-off or recoup- 
ment.’ 


[§ 28] B. On Contracts—1. In General. Recoup-_ 
ment is allowed in actions ex contractu,* on unsealed 
instruments or instruments under seal,* as well as 


Super. 254; Welch v. Hazelton, 14 
HowPr 97; Osborn v. Etheridge, 13 
Wend. 339; Wilmot v. Hurd, 11 Wend. 


receiving logs from the logging com- 
pany, and applying part of the price 
on a note of the logging company in 
the hands of the bank on which the 
lumber company was liable as an ac- 
commodation indorser. Tacoma Nat. 
Bank v. Puget Sound Lumber Co., 104 


_ Wash, 363, 176 P 553 (contract to pay 


“spot cash” being complete upon its 
face, the attachment of a draft by a 
seller of the contract was not a sus- 
picious circumstance, or one calculat- 
ed to put the buyer upon inquiry as 
to any right of set-off that might ex- 
ist). (2) Defendant, by having 
agreed to pay cash for some of the 
brick, is not estopped to set up his 
payment of a debt assumed by plain- 
tiff and paid by defendant as against 
plaintiff’s claim for the price of other 
brick. Layton v. Lewis, 102 S. C. 142, 
86 SE 483. 


[ec] Breach of contract by defend- 
ant employers will not prevent their 
recovery on their counterclaim for 
money due them under contract of 
employment. Wieder v. Nusbaum, 
123 Misc. 395, 205 NYS 410. 


[d] Collateral items.—Defendant 
is not estopped from recovering dam- 
ages by way of set-off for breach of 
contract, known to him when he gave 
the check upon which suit was 
brought, but which were collateral to 


the items for which the check was 
given. Uhler v. Sanderson, 38 Pa. 
128. 


{e] Compliance with lien law.— 
That defendant, sued for conversion, 
had sold goods without compliance 
with the lien law, did not preclude 
him from proving a counterclaim, al- 
leging that a certain amount was orig- 
inally due from the plaintiff, and _al- 
lowing credit for the sale price. 
ters v. Lang, 79 Misc. 240, 139 NYS 
844. 


{f] That set-off is inconsistent 
with another set-off previously claim- 
ed and rejected as improper is no ob- 
jection to its allowance. Charnley 
v. Sibley, 73 Fed. 980, 20 CCA 157. 


{g] Failure to urge set-off when 
plaintiff’s demand was presented rais- 
es no implication against defendant, 
so as to prevent him from subsequent- 
ly using the set-off. Farrow v. Flatt, 


Wa- i. 


statute proof of defendant’s signature 
after his denial bars him from any 
further defense, defendant, whose sig- 
nature is proved after he denied it, is 
not barred from claiming in recon- 
vention. F. A. Cocke Live Stock Co. 
v. Adams, 2 La. A. 608. 


81. Jacobs v. Bernstein, 156 App. 
Div. 268, 141 NYS 287 [aff 215 N. Y. 
743 mem, 109 NE 1079 mem]. See 
Skyring v. Greenwood, 4 B. & C. 281, 
10 ECL 580, 107 Reprint 1064,1C. & 
P. 517, 12 ECL 298, 171 Reprint 1298 
(where defendant kept plaintiff in ig- 
norance of his claim against him for 
four years). 


[a] Thus, where plaintiff, who had 
discounted bills of a certain person 
against defendants, was induced to 
continue to do so by defendants’ prom- 
ise to meet them promptly, defend- 
ants were estopped to set up an in- 
debtedness due them from that per- 
son of which plaintiff was not told, 
as against bills subsequently dis- 
counted, but not as against those pre- 
viously discounted. Jacobs v. Bern- 
stein, 156 App. Div. 263, 141 NYS 
287 [aff 215 N. Y. 743 mem, 109 NE 
1079 mem]. 


82. Hawthorne v. Murray, 26 Del. 
349, 84 A 5. 


83. Hogden v. Kief, 63 Ill. 146; 
Ketchum v. Foot, 15 Vt. 258, 40 AmD 
678. 


84. Holcomb Co. v. Clark, 86 Conn. 
819, 85 A 376. 


85. See also cross references su- 
pra p 357. 


86. See supra § 2. 
87. See supra § 1l. 
88. See statutory provisions. 


89. Baltimore, etec., R. Co. v. Jame- 
son, 13 W. Va. 833, 841, 31 AmR 775. 


90. Ala.—Brown v. Chambers, 12 
Ala. 697. 


Fla.—Robinsen vy. L’Engle, 13 Fla. 
482. 


Mich.—Smith v. Warner, 16 Mich. 
390. 


Mo.—State v. Modrell, 15 Mo. 421. 
N. Y.—Hart v. Willard, 3 N. Y. 


584; Burgess v. Tucker, 5 Johns. 105; 
Gordon v. Bowne, 2 Johns. 150. 


91. So said in Baltimore, etc., R. 
Co. v. Jameson, 13 W. Va. 833, 841, 13 
AmR 775. 


92. See statutory provisions. 


93. In re Bell, 168 Cal. 258, 141 P 
1179. 


94. Hoover v. Hedrick, 178 Iowa 
1235, 155 NW 8651. 


95. Becker v. Donalson, 
864, 67 SE 92. 


96. Burton v, Willin, 11 Del. 522, 
22 AmSR 363; Adair v. Newlin, 11 
Del. Ch. 242, 100 A 792. 


97. Bothe v. Noack, 149 Ark. 297, 
232 SW 606; Smith v. Glover, 135 
Ark. 531, 205 SW 891; Frey v. Harry 
Tice Inc., 166 Ga. 453, 143 SE 


_Bail trover see Trover and Conver- 
sion. 


Counterclaim in replevin when 
money judgment sought see Replevin 
§ 86 note 13. 


98. Burt v. Stamford, 
A.)' 237 SW 977. 


99. See Replevin § 86. 


1. Pee Dee River Lumber Co. v. 
Fountain, 90 S. C. 122, 72 SH 885. 


2. Delco Light Co. v. John Le Roy 
Hutchinson Properties, 99 Fla. 410, 
128 S 881. 


3. Wheat v. Dotson, 12 Ark. 699; 
Williams v. Schmidt, 54 Ill. 205; 
Fidelity, etc., Co. v. Haines, 78 Md. 
454, 28 A 393, 23 LRA 652; Lee vy. 
Rutledge, 51 Md. 311. 


[a] Where plaintiff declares upon 
special contract, not upon an implied 
contract, recoupment is not necessary 
as plaintiff having counted upon an 
express contract is bound to show 
performance on his part of condi- 
tions upon which the promise of de- 
fendant was based, or he could not 
recover at all. Thompson y. Rich- 
ards, 14 Mich. 172. 


4. Van Epps v. Harrison, 5 Hill (N. 
Y.) 68, 40 AmD 314, 


133 Ga. 


(Tex. -Ciy. 
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actions ex delicto;® 


contractu actions ;° 


an action for wages,® 


fa] In New Jersey, under Pract. 
Act § 39, which provides only for re- 
coupment in “actions on contracts not 
under seal,’ there can be no recoup- 
ment in an action on a sealed instru- 
ment. Price v. Reynolds, 39 N. J. L 
ada 


5. See infra § 32. 
6. See statutory provisions. 


[a] Motion by lessor for judgment 
for rent is an action at law within 
Code, § 3299, authorizing defendant 
in an action on a contract to file a plea 
of set-off. Newport News, etc., R., 
ete., Electric Co. v. Bickford, Abe Va. 
182, 52 SE 1011. 


Set-off in actions for ealinuinatea 
damages for breach of covenant see 
infra § 29. 


7. Claremore Nat. Bank v. Jeffe- 
ries, 126 Okl. 283, 259 P 260. 
[a] Rule applied.—Purchaser’s ac- 


tion for negligence of county treasur- 
er in registering invalid warrants is 
not founded on contract authorizing 
set-off by defendant. Claremore Nat. 
Bank v. Jefferies, 126 Okl. 283, 259 P 
260. 


8. Mullanphy v. Phillipson, 1 Mo. 
188; Blair v. Ellsworth, 55 Vt. 415; 
Martin v. Pugh, 23 Wis. 184. 


9. Merlette v. North, ete., River 
Steamboat. Co; 13 Daly (CNS YY) 114; 
Rogers v. Waltz, 5 Ps. Dist. 645, 18 
121) Cos, G5 aly Montg. Co 160; 


10. Roebuck vy. Tennis, 5 T. B. 
Mon. (Ky.) 82. 


See also Covenants § 180. 


11. See supra § 27. 

12. See infra § 86. 

18. Ala——Brown v. Chambers, 12 
Ala. 697; George v. Cahawba, etc., R. 
Co., 8 Ala. 234. 

Ind.—Jones v. McGrew, 1 Blackf. 
192. 


Mass.—Tracey v. Grant, 137 Mass. 
181; Barry v. Cavanagh, 130 Mass. 
437, 127 Mass. 394. 


Mich.—Smith v. Warner, 14 Mich. 
152. 

Miss.—Burrus v. Gordon, 57 Miss. 
93; Whitaker v. Robinson, 16 Miss. 
349. 


Mo.—Johnson v. Jones, 16 Mo. 494; 
State v. Modrell, 15 Mo. 421; Schropp 
v. Pearl Laundry Co., (A.) 217 SW 
862; May v. Kellar, 1 Mo. A, 381. 


N. H.—Concord v. Pillsbury, 33 N. 
H. 310; Drew v. Towle, 27 N. H. 412, 
59 AmD 380. ° 


N. Y.—Hart v. Willard, 3 N. Y. Su- 
per. 254; Hepburn v. Hoag, 6 Cow. 
613; Gordon v. Bowne, 2 Johns. 150; 
Dunean v. Lyon, 3 Johns. Ch. 351, 8 
AmD 513. 


N. C.—Dowd v. Faucett, 15 N.C. 92. 


W. Va.—Baltimore, etc., R. Co. v. 
Jameson, 13 W. Va: 833, 31 AmR 775. 


and under the codes and stat- 
utes set-offs and counterclaims are allowed in ex 
and it is generally held that a 
set-off is available only in such actions.* 
allowable in an action of assumpsit for usury,® 
or in actions of covenant.+° 


[§ 29] 2. Unliquidated Demands. 
allowed only in actions founded upon demands which 
could themselves be the subject of set-off,1+ and as 
it is generally held that unliquidated demands can- 
not be the subject of set-off,'? the general rule is 
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demands.!# 


Set-off is 


5 oO, 15 
As set-off is | 28°: 


Eng.—Luckie v. Bushby, 13 C. B. 
864, 76 ECL 864, 138 Reprint 1443; 
Boddington v. Castelli, 1 E. & B. 879, 
72 ECL 879, 118 Reprint 665; Se Vv. 
Neptune Mar. Ins. Co., 5 C. D. 34. 


N. B.—McDonough v. petri 
Pubs Cone ooeyNe elo. 


[a] At common law, in set-off, 
both claims must arise on contract, 
and damages be liquidated. Merry 
Realty Co. v. Shamokin, etc., Real 
Hist; Co. L386 Appr Div. 538) LIZ NYS 
627 [aff 103 Misc. 9, 169 NYS 696]. 


[b] Thus a set-off cannot be al- 
lowed against a claim consisting in 
large part of unliquidated damages, 
under Rev. St. (1909) § 1866, author- 
izing a set-off where two or more per- 
sons are mutually indebted. Schropp 
v. Pearl Laundry Co., (Mo. A.) 217 
SW 862. ; 


{c] In action on covenant for un- 
liquidated damages, damages arising 
from the breach of other covenants 
to be performed by plaintiff cannot be 
pleaded by way of set-off. Cooper v. 
Robinson, 2 Chit. 161, 18 ECL 563 (ac- 
tion on covenant for not indemnifying 
against taxes); Attwooll v. Attwooll, 
2 E. & B. 23, 75 ECL 238, 118 Reprint 
677 (action on a bond conditioned to 
indemnify generally); Howlet v. 
Strickland, Cowp. 56, 98 Reprint 965; 
Williams v. Flight, 2 Dowl. P..C. N. 
S. 11. See Weigall v. Waters, 6 T. R. 
488, 101 Reprint 663 (to an action on 
a covenant for rent by a landlord, ‘de- 
fendant cannot set off any uncertain 
damages that he may be entitled to 
recover against the landlord on any of 
the other covenants in the lease). 


[d] In action of covenant for 
specific articles, sounding in damages 
merely, set-off cannot be interposed. 
Barnes v. Lloyd, 2 Miss. 584. But see 
Moore v. Weir, 3 Sneed (Tenn.) 46 
(holding that a bill single for the 
payment of money may be set off in 
an action on a breach of covenant for 
the payment of specific articles ata 
certain time and place, the latter be- 
ing in effect a money demand to an 
amount easily ascertainable). 


[e] To action on bond conditioned 
for replacing stock a set-off cannot 
be pleaded, the action being in the 
nature of an action for unliquidated 
damages. Gillingham v. Waskett, 
McClell. 198, 148 Reprint 84, 13 Price 
434, 147 Reprint 1040. 


[f] In action on bond of indemnity 
executed to a sheriff on his levying an 
execution, defendant could not set off 
a judgment against plaintiff because 
the demand, being for unliquidated 
damages, would have itself been in- 
valid as a set-off, 2 Rev. St. (2d ed.) 
p 278 § 32 subd 5, providing that a 
set-off could only be allowed in ac- 
tions which could themselves be the 
subject of set-off. Hart v. Willard, 3 

Y. Super. 254. 


[g] In action on open policy of 
insurance (1) a set-off has been held 
proper (Baltimore Ins. Co. v. McFad- 


[§ 30] C. For Penalties.*® 
an action for the recovery of a statutory penalty 
defendant may not interpose a set-off!’ or counter- 
claim,'!® although in some jurisdictions the rule is 


[§§ 28-30 


that set-off is not allowed insactions on unliquidated 
In some states, however, the statutes, 
more in harmony with the object of the reniedy, 
which is to settle cross demands in one action, where- 
ever possible!4 permit of a set-off in all actions upon 
contract, whether for liquidated or unliquidated dam- 


As a general rule, in 


Jon, 4 Harr. & J. (Md.) 31) (2) and im- 


proper (Gordon v. Bowne, 2 Johns. 


CNY) 250) 


[h] Where unfounded claim for 
unliquidated damages is joined with 
claim subject to set-off, under the 
statute requiring that plaintiff’s ac- 
tion shall be- founded upon deman‘ds 
which could themselves be the sub- 
ject of set-off according to law, de- 
fendant was not precluded from his 
right of set-off, as the legal inference 
was that plaintiff based his action 
rather upon the demands which were 
established and proved, than upon the 
baseless one that was merely as- 


serted. Smith v. Warner, 16 Mich. 
390. 
14. See supra § 20. 


15.-—St. | outs; siete. Raw Cane 
Chenault, 36 Kan. 51, 12 P 303; Read 
Vv. Jeffries, 16 Kan. 534; Stevens v. 
Able, 15 Kan. 584; Raymond v. Green, 
12 Nebr. 215, 10 NW 709, 41 AmR 
WER 


[a] In Tennessee wherever debt or 
indebitatus assumpsit will lie, a set- 
off will be allowed, and this includes 
actions for unliquidated damages. 
Moore v. Weir, 3 Sneed 46; Martin 
v. McAllister, 2 Yerg. 111. 


{b] In Texas (1) set-off is allowed 
in actions upon simple contracts for 
unliquidated damages. Sanders v. 
Bridges, 67 Tex. 938, 2 SW 663; Bod- 
man’ Vv. (Harris, 20) Tex os, “i@) iat 
however, plaintifi’s cause of action be 
a claim for unliquidated or uncertain 
damages founded on a tort or breach 
of covenant, set-off is not allowed. 
Jones v. Hunt, 74 Tex. 657, 12 SW 832 
(holding, however, that in a suit for 
wrongful conversion of a package of 
money, the damages were not un- 
liquidated or uncertain); Wheat v. 
Ball, (Civ. A.) 68 SW 181; Santleben 
v. Froboese, 17 Tex. Civ. A. 626, 43 
SW 571. 


16. Generally see Fines, Forfei- 
tures, and Penalties § 79 et seq. 


17. Spurgin v. Kruse, 125 Ill. A. 
507; Irvin v. Rushville Co-op. Tel. 
Co:, , 161 Ind. -"5245 69" / UNEieezZoss 
Chambersburg Bank v. Com., 2 
Grant (Pa.) 884. See Lebanon Nat. 
Bank v. Karmany, 98 Pa. 65 (action 
for the recovery of twice the amount 
of usurious interest paid to a nation- 
al bank, the penalty prescribed by U. 
S. Rev. St. § 5198). But see Spring- 
field v. Hickok, 7 Ill. 241 (holding that 
where in an aetion of debt by a city 
to recover a penalty accruing under 
an ordinance, defendants filed, by way 
of set-off, a city order drawn by the 
mayor upon the treasurer, it was a 
proper subject of set-off, and that a 
prior demand on the treasurer was 
not necessary to charge the city upon 
such order). 


18. Woodward v. Conder, 33 Mo. A. 
147; Moore v. Trimmer, 1 Silv. Sup. 
171, 6 NYS 430, 17 NYCivProe 99. 
See Caponigri v. Altieri, 165 N. Y. 255, 
59 NE 87 (where the claim sought to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that such an action is considered an action in debt 
in which a claim upon which debt would lie may 
An action on an undertaking given to 
secure an attachment,?° or arrest,?! or bonds for 
writ of replevin,?® or up- 
on an appeal,”* official bonds,?® or an action on a 
fortheoming bond taken under a warrant of dis- 
tress,*° are held to be actions upon contract in which 
counterclaims or set-offs are available, and in an 
action of debt for the penalty of a bond conditioned 
for the performance of an award a set-off is al- 
A counterclaim is available in an action 
to recover money derived from the collection of pen- 


be set off.1° 


payment of annuities,” or 


lowed.?* 


alties.?§ 


[§ 31] D. For Taxes. In an action for taxes set- 
off of an indebtedness of the state or municipality 


be counterclaimed was for a forfei- 
ture). 


19. Kelly v. Johnson, 129 Ala. 627, 
29 S 672; Burns v. Reeves, 127 Ala. 
127, 28 S 554; Hamilton v. Griffin, 123 
Ala. 600, 26 S 243. 


20. State v. Mathieson, 207 Mo. A. 
676, 232 SW 181; Wickham v. Weil, 
17 NYS 518 [disappr Furber v. Mc- 
Carthy, 54 Hun 435, 7 NYS 613]. 


21. Cornell v. Donovan, 14 Daly 
295, 14 NYSt 687. Contra Furber v. 
McCarthy, 54 Hun 4385, 7 NYS 613 
{disappr Wickham v. Weil, 17 NYS 
bLSis 

22. Collins v. Collins, 2 Burr. 820, 
97 Reprint 579, 2 Ld. Ken. 530, 96 
Reprint 1268. 


23. See Replevin § 440. 


24 Green v. Conrad, 114 Mo. 651, 
21 SW 839; Delaney v. Miller, 78 Hun 
18, 28 NYS 1059 [aff 84 Hun 244, 32 


NYS 505]; Brecher v. Morres, 199 
NYS 746. 

25. Sponenbarger v. Lemert, 23 
Kan. 35; Concord v. Pillsbury, 33 N. 
iH. 310; 

26. Hancock v. Whitehall Tobacco 


Warehouse Co., 100 Va. 443, 41 SE 
860; Allen v. Hart, 18 Gratt. (59 Va.) 
Wain s 
27. 
709. 
28. Arapahoe County v. Denver, 30 
Colo, 13; 69 RP 586. 


29. U. S.—Apperson v. Memphis, 1 
MNOASs NO w4Ol.0e Lipp, obs WS, Vi. 
Pacific R.Co., 2% F. Cas. No. 15,983, 4 
Dill. 66. , 


Cal.—Himmelman vy. Spanagel, 
Cal. 389. 


Colo.—Morgan v. Pueblo, 
Con 6#Colo: 478; 


Fla.—Finnegan v. 
Ela. 379, 21 AmR 292. 


Ga.—Hawkins v. Sumter County, 57 
Ga. 166. 


Ind.—Scobey v. Decatur County, 72 
wud. 651: 


Ky.—Somerset v. Somerset Bank- 
ing Co., 109 Ky. 549, 60 SW 5, 22 KyL 
1129; Anderson v. Mayfield, 93 Ky. 
230,19 SW 598, 14 KyL 370; Newport, 
etc., Bridge Co. v. Douglass, 12 Bush 
678. But see Louisville, ete., Co. v. 
Com., 30 SW 624, 17 KyL 136 (holding 
that a railroad company may, in an 
action against it to recover taxes, 
plead as a set-off an excess of taxes 
previously paid by mistake). 


La.—Morris v. Lalaurie, 39 La. Ann. 
47, 1S 659; New Orleans v. Davidson, 
30 La. Ann. 541, 31 AmR 228. 


N, J.—Camden vy. Allen, 26 N. J. L. 


See Arbitration and Award § 
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Cte mine 
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that effect.?* 


{§ 32] E. For Torts—1. Recoupment.*® 
ment is very generally allowed in actions which are 


[57 C.J.] 381 


to the tax debtor will not be allowed, the statutes 
of set-off being construed in the light of public pol- 
icy as not allowing the remedy in proceedings for 
this purpose,”® unless expressly authorized by stat- 
ute;°° nor is such a claim subject to compensation ;*4 
and it follows with greater force that a private debt 
of the tax collector cannot be set off against taxes 
due from his creditor ;*? but a set-off against taxes 
may be allowed by statute, in the absence of a con- 
stitutional prohibition,?* or by special contract to. 


Recoup- 


based upon a ground of tort,?® such as actions for 


398. 


N. Y.—Charlotte v. Keon, 207 N. Y. 
346, 100 NE 1116, 46 LRANS 135, Ann 
Cas1914C 338. 


N. C.—Gatling v. Carteret County, 
92° N.C. 536, 53 AmR4322-" Cobb, w: 
Elizabeth City, 75 N. C. 1. 


Pa.—McCraken v. Elder, 34 Pa. 239; 
Bindley v. Pittsburgh, 64 Pa. Super. 
371, 377 [quot Cyc]; Metzger’s Pet., 
8 Pa. Dist. & Co. 481, 483 [quot Cyc]. 


S. C.—Trenholm v. Charleston, 3 S. 
C. 347, 16° AmR "732. 


Wis.—Keep v. Frazier, 4 Wis. 224. 


“To hold that a tax is liable to set- 
off would be utterly subversive of the 
power of government and destructive 
of the very end of taxation.” Camden 
v. Allen, 26 N. J. Li. 398, 399. 


[a] Rule applied.—(1) Even under 
a statute making county orders re- 
ceivable for county taxes, the holder 
of such orders cannot, after lands 
have been returned delinquent to the 
county treasurer, set them off against 
the unpaid town or county taxes so 
returned unpaid. Keep v. Frazier, 4 
Wis. 224. (2) Damages for injury to 
the property against which the as- 
sessment was issued cannot be coun- 
terclaimed in an action for an as- 
sessment for the improvement of a 
street. Himmelmann v. Spanagel, 39 
Cal. 389. 


{b] Equity will not intervene to 
allow a set-off against taxes or enjoin 
the collection of the taxes till the in- 
debtedness to the tax debtor is paid. 
Finnegan v. Fernandina, 15 Fla. 379, 
21 AmR 292% Cartersville Water 
Works Co. v. Cartersville, 89 Ga. 689, 
16 SE 70; Scobey v. Decatur County, 
72 Ind. 551; Trenholm v. Charleston, 
3S) ©7347, 16-AmR (32 


30. Himmelmann y. Spanagel, 39 
Cal. 389. 

31. New Orleans v. Davidson, 30 
La. Ann. 541, 31 AmR 228; Bindley 


v. Pittsburgh, 64 Pa. Super. 371, 377 
[quot Cyc]; Metzger’s Pet., 8 Pa. 
Dist. & Co. 481, 483 [quot Cyc]. 


32. Shoemaker v. Swiler, 2 LegOp 
(Pa.) 7; Miller v. Wisener, 45 W. Va. 
59, 30 SE 237; Humphreys v. Patton, 
21 W. Va. 220; Keep v. Frazier, 4 
Wis. 224. ’ 


{a] Thus the sheriff’s individual 
indebtedness to the tax debtor cannot 
be set off, even though the sheriff has 
settled with the treasurer of the state 
for the taxes. Miller v. Wisener, 45 
W. Va. 59, 30 SH 237. 


33. Amy v. Shelby County Taxing 
Dist... 114 US Ss ssii1b SCt 895,200 tes 
ed. 172. 


34. Cobb v. Elizabeth City, 75 N. 
Cc. 1. See also New Orleans v. New 


assault and battery,** false representations,** tro- 
ver,®® or replevin.*® 


Orleans Water Works Co., 36 La. Ann. 
432 (holding that the exemption from 
taxation granted in the charter of a 
waterworks company as a part con- 
Sideration for furnishing the city 
with free water being unconstitution- 
al, the company, in a suit by the city 
for taxes, was entitled to set off the 
price of the water furnished under 
the contract to the extent, and only to. 
the extent, to which the exemption 
afforded such consideration, which 
was accomplished by condemning the 
city to pay for water to the extent 
of the taxes collected). 


Agreement to allow interposition of 
cross demands see supra § 24. 


35. Defined see supra § 1. 


36. Ala.—Brown vy. Patterson, 214 
Ala. 351, 108 S 16, 17, 47 ALR 1093 
[cit Cyc]. 


Ill.— Waterman v. Clark, 76 Ill. 428; 
Streeter v. Streeter, 43 Ill. 197; Brig- 
ham v. Hawley, 17 Ill. 38; Spurgin v. 
Kruse, 125 Ill. A. 507. 


Md.—Fidelity, ete., Co. v. Haines, 
78 Md. 454, 28 A 393, 23 LRA 652; 
Lee v. Rutledge, 51 Md. 311. 


Mass.—Carey v. Guillow, 105 Mass. 
18, 7 AmR 494. 


Mich.—Moskin v. Goldstein, 225. 
Mich. 389, 196 NW 415. 
N. H.—Cole v. Colburn, 61 N. Hu. 


499, 


N. Y.—Saltus v. Everett, 20 Wend. 
267, 32 AmD 541. 


Pa.—W ork v. Bennett, 70 Pa. 484. 
37. See Assault and Battery § 89. 


38. Carey v. Guillow, 105 Mass. 18, 
7 AmR 494; Chandler v. Childs, 42 
Mich. 128, 3 NW 297; Cole v. Colburn, 
62 Ne E499" 


39. Ill.—Otter v. Williams, 21 Ill. 
118; Stow v. Yarwood, 14 Ill. 424; 
Grand Pacific Hotel Co. v. Rowland, 
88 Dll. A. 519. 


M'd.—Lee v. Rutledge, 51 Md. 311. 


Mass.—Carey v. Guillow, 105 Mass. 
18, 7 AmR 494. 


Mich.—Sinker y. Diggins, 76 Mich. 
557, 43 NW 674. 


N. Y.—Saltus v. Everett, 20 Wend. 
267, 32 AmD 541. 


Pa.—Work v. Bennett, 70 Pa. 484. 


Eng.—Whitehall v. Squire, Carth. 
104, 90 Reprint 664; Mountford v. 
Gibson, 4 Hast 441, 102 Reprint 900. 


Bail trover see Trover and Conver- 
sion. 


Trover to recover pledge see Pledg- 
eSrsl3 7. 


40. See Replevin § 86. 
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[§ 33] 2. Set-orf.41 


pends upon the statute; and while 


instance the statutes have been construed to allow 
set-offs in tort actions,** and in some jurisdictions 
the statutes expressly allow it,4* in most jurisdic- 
tions set-off is not allowed in such actions either be- 
cause of express statutory provisions prohibiting 
it,t® or because the statutes have been construed to 
exclude set-off in tort actions*® such as ejectment,*? 
an action of damages for being summarily dispos- 
sessed,*® detinue,*® libel,°° negligence, * nuisance, °? 
trespass,®* case,°* trover,®® or replevin;°® and where 
plaintiff joins in his complaint separate paragraphs 
of actions on contract and tort, defendant may plead 


41. Defined see supra § 2. 
42. See supra §§ 2, 3. 


43. Horton v. Pintchuck, 110 Ga. 
355, 35 SE 663; Ransone v. Christian, 
49 Ga. 491. 


44, See statutory provisions. 
45. See statutory provisions. 


46. Conn.—Shaeffer v. O. K. Tool 
Co.,-110 Conn. 528, 148 A 330. 


Ind. T.—Citizens’ Bank v. Carey, 2 
Ind. T. 84, 48 SW 1012. 


Okl.—Richardson v. Penny, 10 Okl. 
32, 61 P 584 


Bal oricae. v. Shener, 4 Serg. & R. 
249, 8 AmD 700; Kachlin v. Mulhal- 


Jon, 2 Dall. 237, 1 L. ed.. 363; Dahl v. 
Auberle, 4 Pa. Super. 627; Corpman 
v. Backistow, 2 Pearson 199; Dahl v. 
Louderback, 40 WklyNC 386; Moyer 
v. Loeb, 3 WklyNC 95. 
@Ont.—Wadei-v. Crane, 32) Ont, L. 


402, 9 OntWN 391. 


See Replogle v. Toledo, etc., R. Co., 
184 Ill. A. 338. 


47. See Ejectment § 88. 


48. Corpman v. Backistow, 2 Pear- 
Song (ea) io 9: 

Damages for wrongful disposses- 
sion see Landlord and Tenant § 1910. 

49. See Detinue § 60. 


50. Brown v. Durham, (Tex. Civ. 
A.) 42 SW 331. See also Libel and 
Slander § 394. 


51. Collins v. Groseclose, 40 Ind. 
414, 
52. Talbot v. Whipple, 7 Gray 


(Mass.) 122; Pattison v. Richards, 22 
Barb. (N. Y.) 143. 


53. Humphrey v. Merritt, 51 Ind. 
197; Anonymous, 1 CodeRep (N. Y.) 
40; Wilson v. McElroy, 32 Pa. 82; 
Stewart v. Pen Argyl Nat. Bank, 10 
Pa. Dist. & Co. 500; Ranck v. New 
Holland, 5 Pa. Dist. & Ce. 4; Hawkins 
Veubaynes, L Lid, KB. Ons:; 16%, 


Gould v. Kelley, 16 N. H. 551; 
13 Johns. (N. 
Cai. (N. 
Watring 
SE 68. 


Hanover 
CCA 23. 


54. 
Dygert v. Coppernoll, 
Y.) 210; Keeler v. Adams, 3 
DES arte ‘Col. & CG. Cas. 435; 
Vv. Gibson, 84 W. Va. 204, 100 


55. U. S.—Van Zandt v. 
Nat. Bank, 149 Fed. 127, 79 


Ala.—Marlowe v. Rogers, 102 Ala. 
510, 14 S 790; Whitworth v. Thomas, 
83 Ala. 308, 3 ‘s 781, 3 AmMSR 725; Rus- 
sell v. Russell, 62 Ala. 48. 

Ga.—Barrow v. Mallory, 89 Ga. 76, | 
14 SE 878. 


Ill. Keaggy v. Hite, 12 Ill. 99. 
Ind.—Lesh v. Davison, 181 Ind. 429, 
104 NE 642; Boil v. Simms, 60 Ind. 


For later cases, 


SET-OFF AND 


Set-off being 
tory,?? the right to set-off in an action on a tort de- 


purely statu- 


in at least one 


162; Grose v. Dickerson, 53 Ind. 460; 
Allen v. Randolph, 48 Ind. 496; Comer 
v. Morgan County Com’rs, 32 Ind. A. 
AUise CL OMINIEY LTO) 


Md.—Fishwick v. Sewell, 4 Harr. & 
UVES 


Mo.—Caldwell v. BaD 210 Mo. 17, 
108 SW 533, 124 AmSR 717. 


N. Y.—Donohue v. hel 4 Be D. 
Smith 162; Kilpatrick v. Dean, 3 NYS 
60 [aff 15 Daly 182, 4 NYS 708]; Mc- 
Lean vy. Hugarin, 13 Johns. 184. 


Pa.—Arthur v. Sylvester, 105 Pa. 
233; Kater v. Steinruck, 40 Pa. 501. 


Tex.—Mason v. Green, (Civ. A.) 
226 SW 829; Hillman v. Edwards, 
(Civ. A.) 74 SW 787; Stagg v. Piland, 
31 Tex. Civ. A. 245, 71 SW 762; Baker 
v. Guinn, (Civ. A.) 32 SW 370; Ellis 
v. Stine, (Civ. A.) 55 SW 758. But see 
Schwulst v. Neely, (Civ. A.) 50 SW 
608 (holding that in an action against 
a landlord for converting a tenant’s 
property, by disposing thereof with- 
out foreclosing his landlord’s lien, he 
may set off the amount due him for 
rent but not damages for allowing 
lewd women on the premises). 


[a] While set-off is not allowable 
in strict actions for conversion, it is 
allowable where the conversion al- 
leged is a technical conversion, aris- 
ing from failure to account for cross 
demands between the parties arising 
from contract, and it need not answer 
the whole complaint. Lesh v. Davi- 
son, 181 Ind. 429, 104 NE 642. 


[b] In Michigan, upon the ground 
that trover is in the nature of a 
quasi-equitable action and to prevent 
circuity of action, in trover, to recov- 
er money which came into defend- 
ant’s hands as attorney for plaintiff, 
defendant was allowed to set off his 
claim for services. Pierce v. Unider- 
wood, 103 Mich. 62, 61 NW 344. 


[c] In Connecticut, (1) under a 
statutory provision allowing defend- 
ant by petition to set off a debt in 
all actions of trespass other than of 
assault and battery, and for the tak- 
ing of property exempt from execu- 
tion, and the exception applied to an 
action of trover for attaching exempt 
property as well as one of trespass 
for that cause. Williams v. Stratton, 
45 Conn. 566. (2) But under a statu- 
tory provision allowing a set-off to be 
pleaded where there are mutual debts 
between the parties, a plea of set-off 
to an action for goods sold and de- 
livered and for money lent was held 
to be properly stricken out where by 
amendment of the complaint the 
cause of action was changed from as- 
sumpsit to tort for conversion. 
rata ck Hammond Co., 66 Conn. 500, 


56. See Replevin § 86. 


COUNTERCLAIM 


[§§ 33-34 


a set-off to the paragraphs on contract,®? but not to 
the paragraph in tort®® nor to the whole complaint,°® 
and if the counts on contract are discontinued de- 
fendant will not be allowed his set-off.°° 


[§ 34] 3. Counterclaim.*+ 
providing the remedy of counterclaim®? were, in at 
least one jurisdiction, held in some early decisions 
not to authorize counterclaims in actions of tort,°* it 
is now well settled that, where the subject matter 
of the counterclaim is proper,®* the fact that a 
cause of action alleged in the complaint sounds in 
tort is no obstacle to setting up a counterclaim there- 
to in the answer,*® and thus counterclaims are very 
generally allowed in tort actions such as actions for 
conversion,®*® or assault and battery,®’ or fraud.®® 


While the statutes 


57. Ross v. Faust, 54 Ind. 471, 23 
AmR 655; Howlett v. Dilts, 4 Ind. A. 
23, 30 NE 313 


58. Howlett v. Dilts, supra. 


59. Allen v. Randolph, 48 Ind. 496; 
plowistt v. Dilts, 4 Ind. A. 23, 30 NE 


[a] Reason for rule.—To plead a 
set-off to the whole complaint would 
be to plead it to the tort count. How- 
lett v. Dilts, 4 Ind. A. 23, 30 NE 313. 


Cains v. Tirrell, 112 Mass. 22. 
Defined see supra § 11. 
See statutory provisions. 


Smith v. Hall, 67 N. Y. 48; Bar- 
hyte v. Hughes, 33 Barb. (N. a) 320; 
Pattison v. Richards, 22 Barb. (N. Y.) 
148; Chambers v. Lewis, 2 Hilt. .GN. 
Y.) 591, 10 AbbPr 206 [aft 11 AbbPr 
210 (aff 28 N. Y. 454)]. But see Rich- 
mond Gas Light Co. v. Brick, 5 AlbLJ 
(N. Y.) 287 (holding that, although 
plaintiff declared in tort, if defendant 
established that there was no tort he 
might set up a counterclaim). 


[a] Where action sounds partly in 
contract and partly in tort, a counter- 
claim may be maintained for a bal- 
ance due under the contract, and the 
fact that the evidence is directed 
mainly to proof of the tort does not 
deprive defendant of the benefit of'the 
coun tercty le: Seaman v. Slater, 49 

ed. 


64. Nature of connection see in- 
fra § 65. 


“Subject” see infra § 66. 


65. Vandervort v. Mink, 113 App. 
Divs 601,98 NYS 772% Numan v. Wolf, 
G3 Appa ebDivg 128) 716 INV YSS S3itals Ter 
Kuile v. Maraland, 81 Hun 420, 31 
NYS 5; Chamboret v. Cagney, 32 N. 
NG Super. 378, 10 AbbPrNS 31, 41 How 
Pr )26; . Birch) v.)_ Hall oy Nisa 4 ve 
Bittinge ‘v.. Thaxton; #7 2 Nie Ch baie 
Walsh v. Hall, 66 N. C. 233; Mogle v. 
Peace POh, Cir Cteoiy ssOh Cire pec 


66. Lapham vy. Osborne, 20 Nev. 
168, 18 P 881; Carpenter v. Manhat- 
tan) Le InssiCo:,v os Nawab 52) faten2e 
Hun 49]; Thompson v. Kessel, 30 N. 
Y. 383; O’Brien v. Dwyer, 76. App. 
Div. 516, 78 NYS 600; Empire ‘Dairy 
Feed Co. vy. Chatham Nat. Bank, 30 
App. Div. 476, 52 NYS 387, 5 NYAnn 
Cas 238 [rev 51 NYS 659]; Ter Kuile 
v. Maraland, 81 Hun 420, 31 NYS 5; 
Xenia Branch Bank vy. Lee, 15 N. Y. 
Super. 694, 9 AbbPr 372; Birch v. 
Hall, 3 NYS 747; Chamboret v. Cag- 
ney, 10 AbbPrNS GN. FY...) “315 Wilais 
v. Mason, 25 Wis. 310. 


67. See Assault and Battery § 89. 


68. Warren v. Hall, 20 Colo. 508, 38 
P 767; Heigle v. Willis, 50 Hun 588, 


Sevelopments and changes in the law see Annotations, same title and section number. 


veg ape a: 
. 


§§ 34-37] 


Although counterclaims have been allowed in actions 
of trespass where the subject matter is proper,®® 
it has been held that no counterclaim can be filed 


in such an action.7° 
[§ 35] 4. Reconvention.71 


set up in plaintiff’s petition.7? 
[§ 36] 5. Waiver of tort.74 


3 NYS 497; New York v. Wood, 4 Abb 
PrNS (N. Y.) 332; McArthur v. Green 
Bayar ete ‘Canal- Co; 434. Wisi» 139: 
Tobin v. Commercial Inv. Co., 22 B. 
C. 481, 27 DomLR 387, 34 WestLR 
23, 10 WestWkly 1238. 


69. De Martin v. Albert, 
ieee eon. 


70. Ranck v. New Holland, 5 Pa. 
Dist. & Co. 4; Brown v. Syostek, 2 
Pa. Dist. & Co. 431 [expressly overr 
Shoemaker v. Myers, 30 Pa. Dist. 240, 
in which a counterclaim was al- 
lowed]. 


71. Defined see supra § 13. 


72. Gulf, etc., R. Co. v. Tacquard, 
oe hex wA. ‘Civ. Cas: 6 250.2 But.see 
Innis v. Ware, 1 Mart. N. S. (La.) 556 
(holding that under Civ. Code p 298 
art 191, a trespasser could not plead 
in compensation or reconvention). 


73. See infra § 62. 


74. Waiver of tort by defendant 
see infra § 75. 


75. See Actions §§ 158-169. 


76. Smith v. McCarthy, 39 Kan. 
308, 18 P 204; Challis v. Wylie, 35 
Kan. 506, 11 P 438; Evans v. Miller, 
58 Miss. 120, 38 AmR 313; U.S. Bank 
v. Macalester, 9 Pa. 475; Garrison v. 
Bryant, 10 Phila. (Pa.) 474; Thorpe 
v. Thorpe, 3 B. & Ad. 580, 23 ECL 257, 
110 Reprint 211. But see Crownin- 
shield v. Robinson, 6 F. Cas. No. 3,- 
451, 1 Mason 93 (holding defendant 
not entitled to deduct compensation 
in action for damages for negligence, 
on breach of special contract). 


[a] Rule applied where plaintiff 
waived deceit and sued in assumpsit. 
U. S. Bank v. Macalester, 9 Pa. 475. 


77. Griffin v. Moore, 52 Ind. 295; 
Brady v. Brennan, 25 Minn. 210; 
Green v. Conrad, 114 Mo. 651, 21 SW 
839; Gopen v. Crawford, 53 HowPr 
(N. Y.) 278. 


[a] Thus in an action against a 
liveryman who had been hired by 
plaintiff to keep his horse for him, 
to recover for an injury to the horse 
oceasioned by the liveryman’s failure 
properly to care for the horse, defend- 
ant may plead a counterclaim for the 


68 Cal. 


In an action for tort 
defendant may reconvene a demand connected with 
or growing out of the transaction sued on,*? but not 
a wrongful act at another time and place from that 


Where a plaintiff 
who ean sue in tort waives the tort and sues on con- 
tract,’ the action is considered an action on con- 
tract, within the meaning of statutes allowing set- 
offs‘® or counterclaims‘? in actions upon contracts, 
and the courts, in following their inclination to set- 
tle all disputes between the parties in one action 
whenever practicable,’® will liberally construe plain- 
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tiff’s pleadings to have waived the tort, if such a 
construction is reasonably possible.?® 
facts pleaded by plaintiff would constitute an action 


Where the 


for tort, but also constitute an action on contract, a 


set-off may be interposed.®® 


[§ 37] F. Existence of Cause of Action of Plain- 
tiff. The right to set-off*! or counterclaim®? depends 
upon plaintiff having a right of action against de- 


fendant, and where the cause of action on which 


convention.®® 


price of keeping the animal, since the 
action is founded on contract, al- 
though the injury is alleged to have 
been caused by defendant’s negli- 
gence, wilfulness, and maliciousness. 
Griffin v. Moore, 52 Ind. 295. 


78. See supra § 20. 


79. Smith v. McCarthy, 
308, 18 P 204. 


SOj Sts we lOUIS en CLC: serie 
Chenault, 36 Kan. 51, 12 P 303. 


[a] Thus, where plaintiff failed to 
define form of action for damages to 
a tractor loaned on gratuitous bail- 
ment, evidence of counterclaim 
founded on express contract is admis- 


389 Kan. 


Co. Vv. 


sible. Steward v. Renner, 87 Pa. Su- 
per. 411. 
81. Walter A. Wood Mowing, etc., 


Mach. Co. v. Seaver, 90 Mich. 546, 51 
NW 637; Claridge v. Klett, 15 Pa. 255; 
Galbraith v. East Tennessee, etc., R. 
Co., 11 Heisk. (Tenn.) 169, 1 Heisk. 
482; Baker v. Grigsby, 7 Heisk. 
(Tenn.) 627; Brazelton v. Nashville, 
ete., R. Co., 3 Head (Tenn.) 570; Hd- 
ington v. Pickle, 1 Sneed (Tenn.) 122. 
But see Greenleaf v. Low, 4 Den. (N. 
Y.) 168 (holding that it is not neces- 
sary to entitle a defendant to a judg- 
ment for the amount of a cross de- 
mand which is the subject of a set-off 
and proved on the trial that there 
should be something proved and al- 
lowed to plaintiff, and that where 
plaintiff's claim was barred because 
not interposed in an action in which 
defendant recovered the judgment up- 
on which he relied as a set-off defend- 
ant should have judgment for his 
cross demand). 


82. Walker v. Millard, 29 N. Y. 
375. But see Joffe-Mayer Co. v. Rad- 
en, 134 NYS 1087 (holding that in an 
action on an attachment bond brought 
by defendant in the attachment after 
he had made an assignment for cred- 
itors, a judgment was properly ren- 
dered for plaintiff in attachment on 
his counterclaim for the amount of 
the judgment against defendant in 
the attachment suit although attach- 
ment defendant had no right of action 
on the undertaking). 


defendant’s cross demand is based depends for its 
existence upon the nonexistence of plaintiff’s cause 
of action, defendant cannot assert his demand by 
way of set-off,5? counterclaim,®* or recoupment;** 
but the rule has been held to be otherwise as to re- 
The effect of plaintiff’s dismissal or 
nonsuit on defendant’s cross demand has been treat- 
ed elsewhere in this work.** 


83. Canal-Commercial Trust, etc., 
Bank v. Brewer, 143 Miss. 146, 108 S 
424 [motion to correct judgment dism 
143 Miss. 184, 109 S 8, and writ of 
error dism 273 U. S. 638 mem, 47 SCt 
96 mem, 71 L. ed. 816 mem]; Hoover 
Commercial Co. v. Humphrey, 107 
Miss. 810, 66 S 214; Shewalter v. 
Ford, 34 Miss. 417. 


84. Jones v. Moore, 42 Mo. 413; 
Schnectady v. Furman, 61 Hun 171, 
15 NYS. 724 [aff 145 N. Y. 482, 40 NEY 
221, 45 AmSR 624]; Bellinger v. 
Craigue, 31 Barb. (N. Y.) 534; Perlus 
ws vate Inv. Co., 95 Wash. 484, 164 


[a] Illustration.—Where a lessee 
sued for breach of the alleged writ- 
ten lease, and the lessor counter- 
claimed for rent, whereupon the 


plaintiff replied, setting up an abro- 
gation of the lease which constituted 
a departure, the lessor could not press 
his claim based on the lease. Perlus 
Ne pak Inv. Co., 95 Wash. 484, 164 


[b] In Minnesota it is held that 
matter constituting a complete de- 
fense to the cause of action set up in 
the complaint may, if connected with 
the Subject of plaintiff’s action and 
constituting a cause of action against 
such plaintiff, be also pleaded as a 


counterclaim. Griffin v. Jorgenson, 
22 Minn. 92; Eastman v. Linn, 20 
Minn. 433. 

85. Hoover Commercial Co. v. 


Humphrey, 107 Miss. 810, 66 S 214. 


86. Griffin v. Chubb, 16 Tex. 219 
(holding the fact that plaintiff had 
no cause of action was no reason to 
refuse to give judgment in favor of 
defendant upon his admitted cause of 
action set up by way of reconvention, 
and giving as the reason for the rule 
that defendant was brought  iitto 
court by plaintiff, and thereby invited 
to litigate his rights in that action, 
and ought not to be put to the neces- 
sity of instituting a distinct suit). 


87. Involuntary termination 
Dismissal and Nonsuit § 144. 


see 


Voluntary dismissal see Dismissal 
and Nonsuit §§ 3838, 34. 
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[§ 38] A. In General.* Recoupment being a com- 
mon-law remedy,*® the proper subject matter there- 
of is found in the judicial decisions as they have 
been handed down by the courts of the various ju- 
In set-off,9? counterclaim,®” and re- 
convention,®* which, however, were unknown at com- 
mon law and exist to-day only by virtue of statute, 
the claims which may properly be set off or counter- 
claimed depend upon the statutes in force as they 
have been interpreted by the courts thereof,®* the 
diversity in the decisions of the courts of the differ- 


risdictions.?° 


88. Matters which may be re- 
couped, set off, counterclaimed or re- 
convened in: 

Action against: 
Broker for wrongful sale of securi- 
ties see Brokers § 53. 


Executor. or administrator see 
Executors and Administrators § 
1884. 


Lessee for rent see Landlord and 
Tenant §§ 1326, 1330. 

Personal representatives of de- 
ceased see Executors and Admin- 
istrators § 1884. 

Stockholder to recover corporate 
debt see Corporations §§ 1628-— 
1631. 

Action by: 

Corporation to collect unpaid sub- 
scriptions for stock see Corpora- 
tions § 1004. 

Creditor against surety see Prin- 
cipal and Surety §§ 331-335. 


. Executor or administrator see 
Pxecutors and Administrators §§ 
1866-1883. 


Insurance company for premiums 
or assessments or on notes given 
therefor see Insurance § 764. 


Insured or beneficiary on: 
Insurance policy see Insurance § 
790. 


Life insurance policy see Life In- 
surance § 385. 

Mortgagor for conversion of chat- 
tels mortgaged see Chattel Mort- 
gages § 292. 

Personal representatives of de- 
ceased see Executors and A‘dmin- 
istrators §§ 1866-1883. 


Pledgor on debt or liability se- 
cured see Pledges § 231. 


Purchaser of goods: 


For damages for breach of con- 
tract of sale see Sales § 1109. 


To recover purchase price paid 
see Sales § 1075. 


Seller for: 

Damages for breach of contract 
for sale of goods see Sales § 
1026. 

Price or value of goods sold see 
Sales §§ 968-974. 


Price or value of goods sold un- 
der conditional sales contract 
see Sales § 1348. 

Recovery of: 

Goods or their proceeds see 
Sales § 916. 

Goods sold under conditional 
sale contract see Sales §§ 
1327-1329. 


Seller to recover difference between 
contract price of goods and 
amount obtained on resale see 
Sales § 939. 


SET-OFF AND COUNTERCLAIM 


VI. SUBJECT MATTER®* 


terclaim.®® 


Action by:—Continued 
Stockholder to enforce claim 
against corporation see Corpora- 
tions § 1632. 


Surety against: ‘ 
Cosurety see Principal and Sure- 
LYS OSs 


Principal see Principal and Sure- 
ty § 445. 


Vendee to recover: 


Damages for vendor’s breach of 
contract to sell realty see Ven- 
dor and SPurchaser s (39) Cy.c 
2092). 


Purchase money paid for realty 
see Vendor and Purchaser [39 
Cyc 2055]. 


Vendor for purchase price of realty 
see Vendor and Purchaser [39 
Cyc 1943 et seq]. 


Action for: 


Conversion of pledged property see 
Pledges § 137. 


Demurrage see Carriers § 745. 
Dower see Dower § 297. 


Libel or slander see ITibel 
Slander § 394. 


Waste see Waste [40 Cyc 527]. 
Wrongful: 


Attachment see 
1341. 


Distress see Landlord and Tenant 
§ 1742. 


and 


Attachment § 


Action on: 


Arbitration bond see Arbitration 
and Award § 709. 


Guaranty see Guaranty § 180. 


Separation agreement see Husband 
and Wife § 854. 


Action to: 


Cancel deed or other instrument see 
Cancellation of Instruments § 


182. 
Collect assets of deceased see 
ore and Administrators § 
Enforce: 
Mechanie’s lien see Mechanics’ 
Liens §§ 520-522. 


Pledge see Pledges § 811. 


Vendor’s lien see Vendor and Pur- 
chaser [39 Cyc 1854 et seq]. 


Foreclose real estate mortgage see 
Mortgages § 1534. 


Obtain possession of chattels mort- 
preed see Chattel Mortgages § 


Quiet title see Quieting Title § 194. 


Admiralty proceedings see Admiralty 
§§ 224, 226. 


Distress proceeding for rent see 
Landlord and Tenant §§ 1657, 1660. 

Hjectment action see Ejectment § 88. 

Garnishment proceeding see Garnish- 
ment §§ 398—411. ‘ 


*By GILBERT G. FINLEY (§ 38). 


[§ 38 


ent states as to which claims are proper set-offs or 
counterclaims arising from the diversity in the lan- 
guage of their respective statutes of set-off and coun- 
Ordinarily the statutes are given a lib- 
eral interpretation,®® but it has been held inadvis- 
able to invent a rule for the determination of what 
constitutes proper subject matter which will fit all 
cases which may arise in the future.°* 
claim is embraced within the provisions of the stat- 
utes, as such provisions have been interpreted, the 
remedy is denied.?® 


Unless the 


Damages may be set off for 


Partition proceeding see Partition §§ 
5 i 


Replevin action see Replevin § 86. 


Statutory dispossession proceeding 
see Landlord and Tenant § 1852. 


Particular claims as constituting 
proper subject matter for recoup- 
ment, set-off, counterclaim or recon- 
vention: 


Breach of warranty see Sales §§ 797— 
800, 1329, 1348. 


Claim against judgment see Judg- 
ments §§ 1099, 1100. 


Costs see Costs §§ 784-787. 


Judgment against judgment or claim 
see Judgments §§ 1084-1098. 


Credits or debts between debtor and 
creditor in: 


Bankruptcy proceeding see Bank- 
ruptey §§ 238, 270, 509. 


Insolvency proceeding 
solvency § 179. 


Damages for wrongful attachment in: 


mare pete see Attachment §§ 1201, 
1202. 


Genet action see Attachment 


see . In- 


1206. 


Offset against price by successive 
purchase of realty for debts of orig- 
inal vendor which encumber prop- 
erty see Vendor and Purchaser [39 
Cyc 1686]. 


89. See supra § 1. 


90. See cases infra §§ 39 et seq, 49, 
54, 638, 68; 83) 85. 


91. See supra §§ 2-10. 

92. See supra § 11. 

93. See infra § 13. 

94 Stevens v. Able, 15 Kan. 584. 
95. See Wartman v. Yost, 22 Gratt.! 


(sr Aven) wOby 
96. See supra § 20. 


97. Price v. Kobacker Furniture 
Co., 20 Oh. A. 464, 152 NE 301. 


98. Woods v. Ayres, 39 Mich. 345, 
33 AmR 396; Byerly v. Humphrey, 95 
N. C. 151; Braithwaite v. Akin, 3 N. 
D. 365, 56 NW 1383. 


[a] Claim separately enforced.— 
The claim will remain to be separate- 
ly enforeed as though there were no 
set-off statute. Woods v. Ayres, 39 
Mich. 345, 33 AmR 396. 


[b] Counterclaim.—Under the 
codes defendant cannot counterclaim 
any and every cause of action he may 
have against plaintiff, without regard 
to its nature, but only such a cause 
of action as constitutes a valid coun- 
terclaim under the code. Byerly v. 
Humphrey, 95 N. C. 151; Braithwaite 
v. Akin, 3 N. Di 365, 56 NW. 133. 


[ec] Special plea.—Code (1913) ce 
126 (§ 4825), authorizing special plea 
does not permit recovery for breach 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 


Ak eciae A eana al 


i 


§§ 38-39] 


which a eross action would lie at the time of plead- 
However, every claim must have a fair 
legal or equitable basis to be the subject of recoup- 
ment or set-off,1 and a set-off will not be allowed 
where it would result in a double recovery for de- 
fendant;* nor, in some jurisdictions, will a coun- 
terclaim be allowed where it tends to prejudice and 
embarrass the fair trial of plaintiff’s action.* 
some jurisdictions, where by statute counterclaim 
has been substituted for the remedies of recoupment 
and set-off, defendant may counterclaim for any 
claim which he previously could have set up by way 
of recoupment or set-off,® but any claim which could 


ing them.®® 


of any contractual obligation fraudu- 
lently committed by either party to 
the contract, but only those expressly 
specified. Monongahela Tie, etc., Co. 
v. Flannigan, 77 W. Va. 162, 87 SE 
161. 


99. Harrison v. Slone, 4 Bush 
(iy. 577; Platt v. Brand, 26 Mich. 
RS Shabata v. Johnston, 53 Nebr. 


12, 73 NW 278; Barnes v. Shelton, 16 
=. Cs ia 33323 "AmD 642. 


{a] Property received collaterally 
and not in payment of a note cannot 
be set off in an action on the note. 
Homas v. McConnell, 12 F. Cas. No. 
6,656, 3 McLean 381. 


[b] In Tennessee by the act of 
1856, chapter 71, which is in sub- 
stance incorporated into the code, 


section 2918, a defendant may set off 
any matter arising out of plaintiff's 
demand or growing out of the origi- 
nal consideration of any written in- 
strument for which he could maintain 
a cross action. Nashville, etce., R. Co. 
v. Chumley, 6 Heisk. 325 (holding that 
under the Code § 2918 subd 2, defend- 
ant may plead, by way of set-off or 
cross action, any matters arising out 
of plaintiff's demand, and for which 
defendant would be entitled to a cross 
3 ee Ford v. Thompson, 1 Head 
65. 


1. Strike’s Case, 1 Bland (Md.) 50. 
2. Bodley v. Finley, 74 SW 284, 24 


KyL 2478; Means v. Smith, Tapp. 
(Oh.) 92. 
[a] Credits on a book account, be- 


ing payments which extinguish a debt, 
cannot be claimed by the debtor as 
a set-off in an action for the balance 
due on the book account. Means v. 
Smith, Tapp. (Oh.) 92. 


3. Wash Tom v. Wong Sing, 18 Ont 
WN 113. 


Necessity that claim be such that it 
is just and practicable to adjust it 
in plaintiff’s action see supra § 20. 


4 See supra § 51. 


5. Folsom v.. Carli, 6 Minn. 284, 80 
AmD 456; Murden v. Priment, 1 Hilt. 
CNY) 057,085 


“Tt is presumable that all that was 
allowable formerly by way of recoup- 
ment is available under the code as a 
counterclaim.” Murden v. 


supra. 


6. Folsom v. Carli, 6 Minn. 284, 80 
AmD 456. 


[a] Thus (1) Gen. St. (1923) § 9254 
subd 1, authorizes as a counterclaim 
what would previously have been al- 
lowed by way of recoupment and it 
neither enlarges nor limits that doc- 
trine, but simply declares it as it pre- 
viously existed. Folsom v. Carli, 6 
Minn. 284, 80 AmD 456. (2) Gen. St. 
(1923) § ‘9254 subd 2 enunciates the 
law of set-off and does not enlarge it 
in any respect, so that any claim that 
would not have been the proper sub- 


Priment, 


SET-OFF AND COUNTERCLAIM 


tiff’s Claim.*? 


In 


a counterclaim.° 


ject of set-off before the adoption of 
the statute is not authorized by subd 
2 of the above section. Folsom v. 
Carli, supra. 


7. Right to plead offset in reply 
at ore offset see Pleading § 


8. See statutory provisions. 


[a] In California, (1) under Code 
Civ. Proc. § 438, this is the only lim- 
itation remaining with reference to 
the character of the cla’m asserted as 
a counterclaim as related to the char- 
acter of plaintiff's demand (Terry 
Trading Corp. v. Barsky, 210 Cal. 428, 
292 P 474); (2) and it is sufficient in 
this connection if the cross demand 
tends to diminish or defeat plaintiff’s 
recovery, no requirement that the 
claims should have arisen from the 
same contract or transaction, or the 
like, having survived the adoption of 
the section referred to (Terry Trading 
Corp. v. Barsky, supra). 


9. Cal.—Bandy v. Westover, 200 
Cal. 222, 252 P 593; Meyer v. Quiggle, 
140 Cal. 495, 74 P 40; Yorba v. Wade, 
109 Cal. 107, 38 P 48, 41 P 793; Hay- 
ward v. Black, 46 Cal. A. 504, 189 P 
460; Ward v. Goetting, 44 Cal. A. 435, 
186 P 640. 


Colo.—Bannerot v. McClure, 
Colo. 472, 90 P 70, 12 LRANS 126. 


Mont.—Cook-Reynolds Co. v. Wil- 
son, 67 Mont. 147, 214 P 1104; Hill- 
man v. Luzon Café Co., 49 Mont. 180, 
142 P 641; Osmers v. Furey, 32 Mont. 
581, 81 P 345. 


N. M.—La Mesa Community Ditch 
bs Appelzoeller, 19 N. M. 75, 140 P 
1051. 


N. Y.—Dinan v. Coneys, 143 N. Y. 
544, 38 NE 715; Lipman v. Jackson 
Architectural Iron-Works, 128 N. Y. 
58, 27 NE 975; Waddell v. Darling, 
5 No Y.098215 National ins 7Coravy. 
McKay, 21 N. Y. 191; Coon v. Ikeler, 
214 App. Div. 378, 212 NYS 330; Marsh 
v. Woodworth, 180 App. Div. 604, 167 
NYS 775; Nichols v. Riley, 118 "App. 
Div. 404, "103 NYS 554; Hudson River 
Power Transmission Co. v. United 
Tract. Co., 98 App. Div. 568, 91 NYS 
179 [aff 43 Misc. 205, 88 NYS 448]; 
Williams v. Clarke, 82 App. Div. 199, 
81 NYS 381; Sugden v. Magnolia Met- 
al Co., 58 App. Div. 236, 68 NYS 809 
[aff 171, N. Y. 697 mem, 64 NE 1126 
mem]; Schenectady v. Furman, 61 
Hun 171,15 NYS 724 [aff 145 N. Y. 482, 
40 NE 291, 45 AmSR 624]; Grange v. 
Gilbert, 44 Hun 9, 4 NYSt 423; Mac- 
loon v. Levy, 131 Misc. 790, 228 NYS 
162; Security Trust Co. v. ‘Pritchard, 
122 Misc. 760, 204 NYS 31; Eckert v. 
Gallien, 24 Mise. 485, 53 NYS 879 [rev 
on other grounds 40 App. Div. 525, 58 
NYS 851); Keystone Dairy Co. v. 
Schaer, 166 NYS 450; Hooker v. 
Groom, 148 NYS 268; Drake v. Satter- 
lee, 16 NYS 334; Williams v. Wil- 
liams, 11 NYS 753, 25 AbbNCas 216 
[rev on other grounds 12 NYS 599]; 
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not have been set up, either as a recoupment or set- 
off, is not the proper subject for a counterclaim.*® 


[§ 39] B. Tendency To Defeat or Diminish Plain- 
Under the statutes in some of the 
states it is expressly provided that a counterclaim 
must tend to diminish or defeat plaintiff’s recovery ;* 
and where, by virtue either of such specific statutory 
provisions or, in their absence, of the recognition of 
a similar requirement as existing under the govern- 
ing statutes creating and defining counterclaims, 
such a principle is established, a cross demand not 
so tending does not constitute and is not allowed as 


To have that effect it must be such 


Mattoon v. Baker, 24 HowPr 329. See 
Kelly v. Struth, 164 App. Div. 705, 150 
NYS 391 (holding that a claim inter- 
posed was a proper counterclaim un- 
der the statutes, and that it was of 
such a nature as to tend to defeat or 
diminish plaintiff’s cause of action); 
Fliess v. Hoy, 140 App. Div. 555, 135 
NYS 44 (to same effect). 


ey eee v. i Koch, “35- Wis: 
See Memphis First Nat. Bank v. 


Kidd, 20 Minn. 234 (the allegation in 
the answer of a junior judgment cred- 
itor in an action to foreclose a mort- 
gage that a portion of the mortgage 
debt is also secured by a mortgage 
on the property in another state was 
not subject to the lien of his judg- 
ment, and to which plaintiff should 
first resort, does not constitute a coun- 
terclaim) ; Hull v. Overton First Guar- 
anty State Bank, (Tex. Civ. A.) 199 
SW 1148 (in a suit by the assignee 
of a draft for two cars of cotton seed 
against both drawer and drawee and 
against a railroad for conversion of 
such seed, the claim of the railroad 
against the drawer for freight, had 
no connection with fixing the liabili- 
ties of parties to the draft, and was 
neither a counterclaim nor an offset). 


“Tt [a counterclaim] must be a 
cause of action, upon which something 
is due the defendant, which can be 
applied in diminution of plaintiff’s 


oe Waddell v. Darling, 51 N. Y. 
[a] In other words ‘a counter- 


claim to be available to a party must 
afford to him protection in some way 
against the plaintiff's demand for 
judgment, either in whole or in part. 
It must, therefore, consist in a set- 
off or claim by way of recoupment, 
or be in some way connected with 
the subject of the action stated in the 
complaint. It must present an answer 
to the plaintiff's demand for relief, 
must show that he is not entitled, ac- 
cording to law, or under the applica- 
tion of just principles of equity to 
judgment in his favor, as or to the 
extent claimed in the complaint. It 
must, therefore, contain not only the 
substance of what is necessary to sus- 
tain an action in favor of the defend- 
ant against the plaintiff, but it must 
also operate in some way to defeat, 
in whole or in part, the plaintiff’s 
right of recovery in the action.” Mat- 
toon v. Baker, 24 HowPr (N. Y.) 329, 
331 [quot Ward v. Goetting, 44 Cal: A. 
435, 186 P 640; Dietrich v. Koch, 35 
Wis. 618 (quot. Bannerot v. McClure, 
39 Colo. 472, 90 P 70, 12 LRANS 126)]. 


[b] “It was not the intention of 
the reformed procedure to allow per- 
sons having independent claims 
against each other, the relief author- 
ized in one having no relation to that 
which could be given in the other, nor 
in any manner affecting it, to settle 
them all in one action upon the sole 
ground that, as they had been brought 
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[57 C. J.—19] 


*By ALBERT S. ABEL (§ 39). 


386 [57 C.J.] 


that it resists or modifies some state of facts in,!° 
or impairs, affects, or qualifies, at least in some de- 
gree,!! plaintifi’s cause of action, and is antagonisti¢ 
thereto;!2, but a claim insufficient on this ground to 
constitute a counterclaim may be such as to consti- 
A proposed counter- 


tute an equity in defendant.'® 


into court to contend against each oth- 
er with respect to one case or dispute, 
they should at that time and place 
settle all other matters of controversy 
existing between them.’ Meyer v. 
Quiggle, 140 Cal. 495, 74 P 40, 41. 


[ec] Rule applied.—(1) Where de- 
fendant, when sued as the trustee of 
proceeds of ‘insurance policies, coun- 
terclaimed for deficiency judgments 
which he held in a like right with that 
in which he held the proceeds sued 
for, he could not succeed in such 
counterclaim, since if plaintiff suc- 
ceeded in establishing the trust, de- 
fendant trustee could not sue upon the 
insurance policies similarly held in 
trust, whereas if plaintiff failed to es- 
tablish the trust, he must fail in the 
action, and the establishment of the 
counterclaims would neither defeat 
nor diminish any judgment that plain- 
tiff might recover. Nichols v. Riley, 
118 App. Div. 404, 103 NYS 554. (2) 
Where plaintiff, suing on a contract, 
was required as a condition to recov- 
ery to show performance of the obli- 
gations under the contract on its own 
part, and where defendant counter- 
claimed for various items for alleged 
nonperformance, such items were not 
an available counterclaim as they did 
not tend toward defeating or dimin- 
ishing plaintiff’s recovery. Hudson 
River Power Transmission Co. v. 
United Tract. Co., 98 App. Div. 568, 
91 NYS 179 [aff 43 Misc. 205, 88 NYS 
448]. (3) Where plaintiff was the 
owner of a prior judgment lien on 
premises sold under execution on his 
judgment which he sought in the in- 
stant action to recover from defend- 
ant, and where defendant had_re- 
ceived a prior deed upon an execution 
sale under his own subsequent judg- 
ment, whereupon the parties had 
agreed for the purchase by plaintiff 
of defendant’s right in the premises 
upon payment of a _ specified sum 
“therefor, without any agreement re- 
garding possession of the premises, 
defendant’s claim for the agreed pur- 
chase money was not a cross demand 
of such character as to be available 
as a counterclaim against plaintiff's 
action, following receipt trom _ the 
sheriff of his deed, for possession of 
the premises against defendant. 
Yorba v. Ward, 109 Cal. .107, 38 P 
48, 41 P 793. (4) Where, to plaintiff's 
bill for a conveyance of certain prop- 
erty as provided in an agreement be- 
tween the parties, defendant set up a 
cross demand for the conveyance of 
other, property under another agree- 
ment, the matter asserted was not a 
counterclaim. Bannerot v. McClure, 
39 Colo. 472, 90 P 70, 12 LRANS 126. 
(5) In an action by plaintiff to recov- 
er the possession of property wrong- 
fully distrained by. defendant land- 
lord, demands for water rent, plumb- 
ing, electric light bills, and other like 
demands other than nonpayment of 
rent are not available as  counter- 
claims, since if the counterclaim was 
established, and so also plaintiff’s 
right to recover the property, the re- 
sult would be two independent judg- 
ments, the one in no way tending to 
modify or interfere with the other. 
while if both issues were found for 
defendant he would have two inde- 
pendent and unconnected judgments. 
Osmers v. Furey, 32 Mont. 581, 81 P 
345. (6) In an action to have satis- 
fied of record certain judgments held 
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tift.2 


by deceased, which plaintiff alleged 
deceased had agreed to have satisfied 
of record before his death and through 
his negligence only failed to cause to 
be so satisfied, where decedent had 
deeded his property to plaintiff dur- 
ing his lifetime in full return for 
which and for the surrender of dece- 
dent’s right in the judgments, plain- 
tiff had agreed to support decedent 
and pay him an annuity for the rest 
of his life, the claim of defendants to 
have the deed set aside did not tend 
to defeat or diminish plaintiff’s right 
to entry of satisfaction of the judg- 
ments on the record and was no coun- 
terclaim. Dietrich v. Koch, 35 Wis. 
618. (7) In an action to recover the 
entire estate left by a decedent under 
a contract by which decedent agreed 
to bequeath all his property to plain- 
tiff, an answer which alleged that 
plaintiff was indebted to decedent at 
the time of the latter’s death was no 
counterclaim since it did not tend to 
diminish or defeat plaintiff's recov- 
ery, since a debt due from plaintiff is 
a part of the estate, all of which is 


sued for. Williams v. Williams, 11 
NYS 753, 25. AbbNCas 217 [rev on 
other grounds 12 NYS 599]. (8) 


Where plaintiff sued to enjoin defend- 
ant from using water contrary to the 
orders of commissioners and of the 
mayordomo, a demand by defendant 
that plaintiff reconstruct the intake 
and a portion of the main ditch, al- 
leged to have been washed out by 
floods theretofore, was not a proper 
counterclaim since it did not answer 
the complaint or run counter to plain- 
tiff’'s demand in whole or in part. La 
Mesa Community Ditch v. Appelzoel- 
Ver; 19) NG Me ibe 40) Pal Oba (9) eek 
an action of replevin by a landlord 
against a tenant for wrongfully with- 
holding agricultural produce, the ten- 
ant could not counterclaim for dam- 
ages for the landlord’s interference in 
the management of the farm contrary 
to agreement, aS such a demand did 
not tend to defeat or diminish plain- 
tiff’'s recovery. Hooker v. Groom, 148 
NYS 268. (10) A legatee in posses- 
sion of devised land on which her leg- 
acy was a charge could not defeat an 
action for the recovery of the land 
by the devisee by showing that the 
legacy had not been paid, and the 
legacy is no counterclaim, plaintiff’s 
right to recover possession of the 
land being neither diminished nor de- 
feated by the existence of the legacy. 
Dinan v. Coneys, 143 N. Y. 544, 38 
NE 715. (11) Where property was 
sold and a certain part of the pur- 
chase price placed in escrow to se- 
cure the performance of certain stip- 
ulations by the seller, the sum in 
escrow having been assigned by the 
seller to plaintiff who brought action 
for its payment, an answer by the 
buyer stating a breach by the seller 
of certain stipulations in the contract 
of sale, which stipulations were not 
included among those for whose per- 
formance the money had been put in 
escrow, did not tend to defeat or di- 
minish plaintiff's recovery and was 
not an available counterclaim. Coon 
Se a 214 App. Div. 378, 212 NYS 


10. Ward v. Goetting, 44 Cal. A. 
435, 186 P 640; Leavenworth v. Pack- 
er 52), Barb. (UN. Wa) sees 


11. Bandy v. Westover, 


200 Cal, 
222, 252 P 593; 


Meyer v. Quiggle, 140 


COUNTERCLAIM 


[§ 39 


claim which shows that plaintiff’s alleged claim has 
not in fact any existence is held not to be a counter- 
claim;!* nor is a claim which cannot be proved until 
it is shown that plaintiff had no claim;'® nor one 
which seeks the same relief as that sought by plain- 


Cal. 495, 74 P 40; Hayward v. Black, 
46 Cal. A. 504, 189 P 460; Ward v. 
Goetting, 44 Cal. A. 435, 186 P 640; 
Bannerot v. McClure, 39 Colo. 472, 90 
P70, 12 °LRANS 126° SNationals as: 
Ins. Co. v. McKay, 21 N. Y. 191; Diet- 
rich v. Koch, 35 Wis. 618, 626. 


_ “The term counterclaim, of itself, 
imports a claim opposed to, or which 
qualifies, or at least in some degree 
affects, the plaintiff’s cause of action.” 
Dietrich v. Koch, supra. 


12. Bannerot v. McClure, 39 Colo. 
472, 90 P 70, 12 LRANS 126; La Mesa 
Community Ditch v. Appelzoeller, 19 
N., M. 75, 1407 RP 1051. 


13. Memphis First Nat. Bank v. 
Kidd, 20 Minn. 234. 


14. Hudson River Power Trans- 
mission Co, v. United Tract. Co., 98 
App. Div. 568, 91 NYS 179, 184 [aff 
43 Misc. 205, 88 NYS 448]. 


SHividentiy,=. if =«the: facts: ae 
stated are true, and the plaintiff has 
failed to perform the contract as 
Cee ek alleged, it cannot maintain 
this action; and so the very facts 
which are relied upon and are neces- 
sary to create this counterclaim op- 
erate as a full and complete defense 
to the plaintiff’s claim in this action, 
and show that it never existed. So 
that, if the plaintiff’s claim can be 
established, the counterclaim must 
fail; and, if the counterclaim is prov- 
en, the plaintiff’s claim cannot exist. 
Such conflicting claims cannot coex- 
ist, and hence the one does not tend 
to diminish or defeat the -other.” 
Hudson River Power Transmission 
Co. v. United Tract. Co., supra. 


Existence of cause of action in 
plaintiff as condition to defendant’s 
right to interpose cross demand see 
supra § 37. 


15. Schenectady v. Furman, 61 
Hun 171, 15 NYS 724 [app dism 133 
N. Y. 696 mem, 31 NE 626 mem]. 
But see Stolitzky v. Linscheid, 150 
App. Div. 253, 134 NYS 805 (in an 
action to reform a deed conveying a 
lot twenty feet wide, so as to make it 
convey a lot only eighteen feet wide, 
on the ground of mutual mistake, 
defendant’s counterclaim, alleging 
that defendant, relying on plaintiff's 
representations that the lot was 
twenty feet wide, agreed to purchase 
it for a certain sum, when the lot 
was in fact only eighteen feet wide, 
by reason whereof defendant was 
damaged in a certain sum, was not 
demurrable, on the ground that it did 
ene to diminish plaintiff’s recoy- 
ery). 


[a] Rule applied.—Where plaintiff 
sued for money paid for defendant’s 
benefit for certain alterations and im- 
provements made on  defendant’s 
premises in accordance with an ordi- 
nance of plaintiff, and defendant as- 
serted a claim for trespass by plain- 
tiff in consequence of such acts done 
on his premises, defendant’s demand 
could not be proved as a claim until 
it was proved that plaintiff had no 
claim, hence was not a valid counter- 
claim. Schenectady v. Furman, 61 
Hun 171, 15 NYS 724 [app dism 133 
N. Y. 696 mem, 31 NE 626 mem]. 


16. Fliess v. Hoy, 150 App. Div. 
555, 185 NYS 44. PY =e 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Money demands in actions for equitable relief. 
It has been held that, where plaintiff seeks an injunc- 
tion defendant cannot counterclaim for damages for 
breach of contract since if plaintiffs are entitled to 
an injunction the recovery by defendant of a money 
judgment against plaintiffs. would not in any way 
tend to defeat or diminish plaintiffs’ right to an in- 
junction ;** and the same has been held as to money 
demands asserted in counterclaim by defendant in 
actions for mortgage foreclosure without any demand 


17. Cook-Reynolds Co. v. Wilson, 
67 Mont. 147, 214 P 1104; Sugden v. 
Magnolia Metal Co., 58 App. Div. 236, 
68 NYS 809 [aff 171 N. Y. 697 mem, 
64 NE 1126 mem]. 


18. Lipman v. Jackson Architec- 
tural Iron-Works, 128 N. Y. 58, 27 NE 
975 [aff 13 NYS 284]. But see Thorn- 
ton v. Moore, 26 Misc. 120, 56 NYS 
1100 (holding that, where defendant’s 
status is such that he would not be 
liable for a deficiency judgment in 
any court, he may counterclaim a 
money demand to a bill for foreclo- 
Sure despite the absence of a prayer 
for a deficiency judgment). 


19. Williams v. Clarke, 
Div. 199, 831 NYS 381: 


20. Hayward v. Black, 46 Cal. A. 
504, 189 P 460. 


21. Macloon v. Levy, 131 Misc. 790, 
228 NYS 162. 


22. Bandy v. Westover, 
age, 208, P 593. 


S.—Norvell v. U. S., 
ea 1019 [aff 20 F. (2d) 670 }. 


Ala.—Alabama Power Co. v. Ar- 
mour, 207 Ala. 15, 92 S-1i1s St: Louis, 
etc., Packet Co. v. McPeters, 124 Ala. 
45120 S-biss.. Daylor, Mtge. Co: iv. 
Key, 86 Ala. 212, °5 S'303; Collins: v. 
Greene, 67 Ala. 211; Deens v. Dunk- 
lin, 33 Ala. 47; McDade v. Mead, 18 


82 App. 


200 Cal. 


24 F. 


Ala. 214; Bunnell v. Magee, 9 Ala. 
433. 

Ark.—Jenkins v. Neal, 52 Ark. 418, 
12 SW 1015. 

Cal—Wakeman v. Vanderbilt, 3 
Cal. 380. 


Ga.—Shipp v. Davis, 78 Ga. 201, 2 
SE 549; Bower v. Douglass, 25 Ga. 
_ 714; Brooks v. Cook, 20 Ga. 87 


Ill.—Chicago Southern-Branch Dock 
Woy, ¥., Dinlap; 32.11). 207; Ryan (v. 
Barger, 16 Ill. 28; Albrecht v. Dillon, 
224 Tile A.) 421); “Barrett v. Regan, 177 
Ill. A. 311; Bostrom v. Becker, 172 Ill. 
A. 410. 


Ind.—Stoner v. Swift, 164 Ind. 652, 
74 NE 248; Brake v. King, 54 Ind. 294; 
Curran v. Curran, 40 Ind. 473; Heavi- 
lon v. Heavilon, 29 Ind. 509; Nill v. 
Comparet, 15 Ind. 243; Morrison v. 
Gliddon, 7 Ind. 561; Duvall v. Ran- 
som, ete., Co., 90 Ind. A. 605, 169 NE 
537. 


Iowa.—Berger Mfg. Co. v. Salyers, 
203 Iowa 565, 213 NW 212. 


Kan.—Corlett v. Mutual Ben. L. 
Ins. Co., 60 Kan. 134, 55 P 844. 


Ky.—Brown v. Farmers’ Bank, 6 
Bush 198; Bennett v. McCrocklin, 3 
Metc. 322": Bramblett v. Slemp, 108 
SW 339, 33 KyL 1329; Pryse v. Three 
Forks Deposit Bank, 48 SW 415, 20 
KyL 1057. 


La.—Reynolds v. Geo. A. Fuller Co., 
155 La. 484, 99 S 412; Antoine v. 
Louisiana Oil Burning Equipment Co., 
12 La. A. 169, 125 S 162. 


Me.—Moulton v. Perkins, 116 Me. 
218, 100 A 1020; Cutler v. Gilbreath, 
53 Me. 176. But see Lyman v. Estes, 
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cellation.?? 


Rule. 


1 Me. 182 (holding that, although a 
creditor cannot maintain an action 
against the administrator of an in- 
solvent estate, except to decide the 
merits of a claim rejected by the com- 
missioners, an equitable claim against 
an insolvent estate, although never 
presented to the commissioners, may 
still be shown by way of set-off to 
an action of assumpsit brought by the 
administrator). 


Md.—Cohen v. Karp, 143 Md. 208, 
122 A 524; Steele v. Sellman, 79 Md. 
1, 28 A 811; State v. Baltimore, etc., 
R. Co., 34 Md. 344; Milburn v. Guy- 
ther, 8 Gill 92, 50 AmD 681; Annan v. 
Houck, 4 Gill 325, 45 AmD 1338. 


Mass.—tTilton v. Goodwin, 183 
Mass. 236, 66) NE) 802; (Rargo v. 
Saunders, 4 Allen 3878; Wheeler v. 


Parks, 15 Gray 527; Cutler v. Middle- 
sex Factory Co., 14 Pick. 483. 


Mich.—Meyer v. Montgomery, 
Mich. 278, 49 NW 616. 


Miss.—Kershaw v. Mechanics’ 
Bank, 8 Miss. 386, 40 AmD 70. 


Mo.—Russell v. Owen, 61 Mo. 185; 
Pond v. Butler, 10 Mo. 448; Iler v. 
Midland Nat. Bank, 69 Mo. A. 64. 


Mont.—J. M. Broat Lumber Co. v. 
Van Houten, 66 Mont. 478, 213 P 1116. 


Nebr.—Armstrong v. Marr, 120 
Nebr. 182, 231 NW 758; Crab Orchards 
Bank v. Myers, 120 Nebr. 84, 231 NW 
513; Citizens’ State Bank v. Worden, 
95 Nebr. 53, 144 NW 1064. 


N. H.—Weaver v. Rogers, 44 N. H. 
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112; Molineux y. Hastman, 14 N. H. 
504; Varney v. Brewster, 14 N. H. 
49. 

N. J.—Ostheimer v. Single, 73 N. J. 
Bq. 539, 68 A 231; 


Hutchinson vy. 
Hutchinson, (Ch.) 58 A 528. 


N. Y.—Evernghim v. Ensworth, 7 
Wend. 326; Stephens v. Beard, 4 
Wend. 604; Geo. Irving Co. v. Acunto, 
162 NYS 919; Williams v. Crary, 9 
Cow. 368. 


N. C.—Battle v. 
C. 406. 

N. D.—Collard v. Fried, 41 N. D. 
242, 370 NW 525; J. lL. Owens’ Cor v. 
Doughty, 17 N. D. 368, 116 NW 340. 


Oh.—Marthens v. Dudley, 7 Oh. 
Dec. (Reprint) 215, 1 CincLBul 302. 


Okl.—Beams v. Young, 92 Okl. 294, 
222 P 952; Hurford v. Norvall, 39 Okl. 
496, 185 P 1060. 


Pa.—Pocono Spring Water Ice Co. 
v. American Ice Co., 214 Pa. 640, 64 
AN398 7 VAhL ov. Rhoads, (84> Pans loR 
Garrison v. Paul, 1 Pennyp. 380; 
Brotherton v. Haslet, 5 Serg. & R. 334; 
Bruner v. Motz, 4 Pa. Dist. & Co. 65; 
Boch v. Gauler, 39 Pa. Co. 161. But 
see Seybert v. Hicks, 1 Kulp 45 (hold- 
ing that there is an essential distinc- 
tion between actions and _ set-offs, 
and that a set-off may be allowed un- 
der circumstances which would not 
justify a right of action on the claim 
set off, but “not indicating what those 
cireumstances may consist of). 


S. C.—Daniel v. Ray, 19 S. C. L. 32; 


Thompson, 65 N. 
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for a deficiency judgment,!® for partition and ac- 
counting,’® to quiet title to real estate,?° for the 
establishment of a lost instrument,?! and for can- 


[§ 40] C. Necessity That Cross Demand Be Sub- 
sisting Right of Action of Defendant*—1. General 
A party cannot avail himself of a matter as 
a set-off, unless it is a legally subsisting cause of 
action in his favor upon which he could maintain an 
independent action,?* and the same rule applies 


Massey v. Craine, 12 S. C. L. 489; 
Miles v. McClellan, 11 S. C. L. 133. 


ee ees v. Wilson, 3 Humphr. 
Ds 


Tex.—Holliman v. Rogers, 6 Tex. 
91; Bitter v. Bexar County, (Civ. A.) 
266 SW 224, 228 [cit Cyc]. 


Vt.—Landon v. Hunt, 82 Vt. 322, 
ieee 865; Brooks v. Jewell, 14 Vt. 


Va.—Rausch v. Graham Mfg. Corp., 
139 Va. 502, 124 SE 427, 140 Va. 445, 
126 SE 2. 


Eng.—Rawley v. Rawley, 1 Q. 
460; Charlton v. Hill, 5 C. & P. But, 
24 ECL 497, 172 Reprint 915. 


N. B.—Kelley v. Ayer, 41 N. B. 489. 


Ont.—Moore vy. McKinnon, 21 U. C. 
Q. B. 140. 


[a] Rule applied.—(1) Where a 
law provides that a tavern keeper 
cannot recover for liquors sold on 
trust, his claim therefor cannot be 
the subject of set-off. Evernghim v. 
Ensworth, 7 Wend. (N. Y.) 326. (2) 
As money paid for forbearance to sue 
for a certain time cannot be recoyv- 
ered in an action at law, it is not a 
legal subject of a discount. Miles v. 
MeClenany TU aS) Cy ela sais. Gs SOs 
in an action by the payee against the 
maker of a note given for a slave, de- 
fendant cannot plead by way of dis- 
count a parol agreement that if the 
slave did not suit defendant, when the 
note fell due, plaintiff should take him 
back, defendant not being entitled to 
maintain an action on such parol 
agreement. Daniel v. Ray, 19 S.C. L 
382. (4) Where a note sued on was 
in its inception a security for a real 
debt on book-account, and a note 
pleaded against it as a set-off never 
represented any debt whatever, but, 
under the name of an “‘offset’’ was ob- 
viously intended as a_ protection 
against having to pay the account 
twice, the latter note cannot prevail 
as a set-off against the former so long 
as the account up to an amount equal 
to the amount of the former note re- 
mained unpaid. Shipp v. Davis, 78 
Ga. 201, 2 SE 549. (5) In a purchas- 
er’s action against real estate brokers 
for purchase money paid for land 
which proved deficient in quantity, the 
brokers could not offset a sum paid by 
them to an occupant of the premises 
to place themselves in position to de- 
liver possession, where such payment 
was made, not for plaintiff’s benefit, 
but to secure the profit they expected 
to make on the transaction. Hurford 
v. Norvall, 39 Okl. 496, 135 P 1060. 
(6) In an action upon notes alleged 
by ‘defendant to have been secured by 
fraud the amount of the notes is not 
a proper subject of set-off. Rausch v. 
Graham Mfg. Corp., 139 Va. 502, 124 
SE 427, 140 Va. 445, 126 SE 2. (T) 
In an action for work done by plain- 
tiff, defendant cannot set off pay- 
ments made for work done previous- 
ly. Pond v. Butler, 10 Mo. 448. (8) 
In a subcontractor’s action against 
the contractor for balance due for 
driving piling in excavation work, an 


*By FELIX C. GRABER (S$ 40-48). 


388 [57 C.J.] 


where defendant in the action endeavors to set up 
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his alleged claim by way of recoupment,?* or where 


amount representing that expended 
by defendant in sending a man to 
hurry up the delivery of piles could 
not be offset against the contract 
price; such expense having been in- 
curred without plaintiff’s knowledge 
and consent, and without putting him 
in default for actual or anticipated 
delay in completing his contract. 
Reynolds v. Geo, A. Fuller Co., 155 La. 
484, 99 S 412. (9) In action for work 
and labor in putting defendant’s au- 
tomobile in first-class condition, no 
price being fixed, defendant could not 
set off an amount paid later to an- 
other to complete putting the car in- 
to first-class shape. Geo. Irving Co. 
v. Acunto, 162 NYS 919. 


[b] Settled account.—Where a 
note was given for a balance on an 
account stated, the account so set- 
tled cannot be pleaded as a set-off. 
Bower v. Douglass, 25 Ga. 714; Du- 
vall v; Ransom, ete., Co., 90 Ind. <A. 
605, 169 NE 537. 


{c] Bond which has been canceled, 
although by mistake, cannot be set 
off. Williams v. Crary, 9 Cow. (N. Y.) 
368. 


{d] Transferred note.—A note 
which has been transferred by the 
payee cannot be set off in an action 
against him by the maker, unless he 
has recovered it from the holder. 


Jenkins v. Neal, 52 Ark, 418, 12 SW 
1015. 
[fe] Unpaid draft.—Where an or- 


der given for a debt and accepted by 
the drawee was not paid and was sur- 
rendered to the maker, who gave his 
notes in lieu thereof, the drawee could 
not set off Such order in an action 
against him by the maker. Taylor 
Mfg. Co. v. Key, 86 Ala. 212, 5 S 303. 


“Cause of action” see Actions § 28. 


Right to set off against state see 
States [36 Cyc 910]. 


24 Ala.—Deens v. Dunklin, 33 Ala. 
47. 


Del.—Edge Moor Iron Co. v. Brown 
Hoisting Mach. Co., 22 Del. 10, 62 A 
1054. 


Ill.— Chicago Dock Co. v. Dunlap, 
32 Ill. 207; Patton v. Iroquois Fur- 
nace Co., 124 Ill. A. 1. See Walsh v. 
Chicago, 201 Ill. A. 584. 


Ind.—Reynolds v. Rondabush, 
Ind. 483 


Me.—Utterstrom v. Myron D. Kid- 
der, Inc., 124 Me. 10, 124 A 725. 


Mich.—Meyer v. Montgomery, 87 
Mich, 278, 49 NW 616; Widrig v. Tag- 
gart, 51 Mich. 103, 16 NW 2651. 


N. Y.—McKeige v. Carroll, 120 App. 
Div. 521, 105 NYS 342. 


N. C.—Jenkins v. Montgomery 
Lumber Co., 154 N. C. 355, 70 SE 633. 


N. B.—Berlin Mach. Works, Ltd. v. 
Randolph & Baker, Ltd., 45 N. B. 201. 


[a] Default of defendant.—Re- 
coupment cannot be had for the fail- 
ure of plaintiff to complete the con- 
tract sued upon, where such contract 
was properly abandoned because of 
defendant’s default. Patton vy. Iro- 
quois Furnace Co., 124 Ill. A. 1. See 
Moore v. Speal, 29 Del. 101, 97 A 237 
(where defendant had himself termi- 
nated the contract). 


[b] Infancy.—Recoupment cannot 
be enforced against an infant who 
could not be compelled, by an inde- 
pendent action, to respond in dam- 
ages. Meyer v. Montgomery, 87 Mich. 
278, 49 NW 616; Widrig v. Taggart, 
a at Die ae 
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For later cases, developments anid changes in the law see Aunotations, same title and section number 


51 Mich. 103, 16 NW 251. 


[ec] Voluntary payment.—Recoup- 
ment of a voluntary payment of mon- 
ey which gave no right of action for 
its recovery will be disallowed. Reyn- 
olds v. Ron'dabush, 59 Ind. 4838. 


[ad] Attempt to set up property of 
plaintiff.—A purchaser of standing 
timber of a specified measure who 
left timber within the contract, but 
who cut and removed smaller timber, 
may not, when sued for the’cutting 
and removal of the smaller timber, 
set up in recoupment of the damages 
the value of the timber within the 
contract left on the land, since the 
timber so left on the premises after 
expiration of the time for cutting be- 
longed to the seller. Jenkins v. Mont- 
gomery Lumber Co., 154 N. C. 355, 70 


Necessity that recoupment be based 
on plaintifi’s default see infra § 47. 

25. U. S.—Allegheny Valley Brick 
Co. v.. Co W:; Raymond Co.,° 219. Meds 
ATR 13d) OGAGKSO. 


Cal.—Cuneo v. Lawson, 203 Cal. 190, 
263 P 5380; Murdock v. Brooks, 38 Cal. 


596; McClendon v. Heisinger, 42 Cal. 
A. 780, 184 P 52. 
Colo.—Miller v. Yockey, 49 Colo. 


303, 112 P 772. 


Ill.—Litch v. Clinch, 35 Ill. A. 654 
[aff 136 Ill. 410, 26 NE 579]. 


Ind.—Indiana Mut. Bldg., ete., As- 
soc. v. Crawley, 151 Ind. 413, 51 NE 


466; Union Tract. Co. v. Muncie, 80 
Ind. A, 260, 133 NE 160. 
Iowa.—Bardes v. Hutchinson, 113 
Iowa 610, 85 NW 797. 
Kan.—Corlett v. Mutual Ben.  L. 


Ins. Co., 69 Kan. 134, 55 P 844; Collins 
v. Martin, 43 Kan. 182, 23 P 95. 


Ky.—Day v. Amburgey, 147 Ky. 128, 
143 SW 1033; Rice v. Pulliam, 141 Ky. 
10, 131 SW 1053; Bennett v. McCork- 
lin, 3 Metc. 322; Pryse v. Three Forks 
Deposit Bank, 48 SW 415, 20 KyL 
1057; Burnett v. Frazier, 40 SW 697, 
19 KyL 299; Bowen v. Sebree, 2 Bush 
112; Blackwell v. Byrne, 4 Ky. Op. 
410. 


Minn.—Hackney v. Fetsch, 123 
Minn. 447, 143 NW 1128; Brackett v. 
Osborne, 31 Minn, 454, 18 NW 153; 
Lash v. McCormick, 17 Minn. 403; 
Swift v. Fletcher, 6 Minn. 550. 


Mo.—Missouri Pac. R. Co. v. Kan- 
sas City, etc., Air Line Co., 189 Mo. 
538, 88 SW 38; McPherson v. Meek, 
30 Mo. 345; Stockham v. Leach, 210 
Mo. A. 407, 2838 SW 853; Reed v. Pep- 
er Tobacco Warehouse Co., 2 Mo. A. 
82. 

Mont.—Dick v. King, 73 Mont. 456, 
2386 P1093) 0 Lappin sy, Martin, 71 
Mont. 233, 228 P 7638; Scott v. Wag- 
goner, 48 Mont. 5386, 189 P 454, LRA 


1916C 491; Babcock v. Maxwell, 21 
Mont. 507, 54 P 943. 
Nebr.—Wehn vy. Fall, 55 Nebr. 547, 


76 NW 13, 70 AmSR 379. 


N. Y.—Walker v. American Cent. 
Ins. (Coy, Les) NG cel Oi oot IN Deal O16): 
Cragin v. Lovell, 88 N. Y. 258; Wad- 
dell v. Darling, 51 N. Y. 327; Vassear 
Vv. Lavine ston; Us ING Iie 248 hater i 
N. Y. Super. 285]; Kupfer v. Thomp- 
son, 227 App. Div. 516, 238 NYS 222; 
Pennsylvania Steel Co. v. Susswein, 
132 App. Div. 659, 117 NYS 436; Nich- 
ols v. Riley, 118 App. Div. 404, 103 
NYS 554; Cassidy v. Arnold, 100 App. 
Div. 412, 91 NYS 570; Rochester Dis- 
tilling Co. v. O’Brien, 72 Hun 462, 25 
NYS 281; Clinton v. Eddy, 1 Lans. 61 


pee 


[§ 40 


he sets up claim by way of counterclaim,?®> compen- 


[aff 54 Barb. 54, 37 HowPr 23]; Prou- 
ty v. Eaton, 41 Barb. 409; Kelly v. 
Dee, 2 Thomps. & C. 286; Cumings v. 
Morris, 16 N. Y. Super. 560 [aff 25 
N. Y. 625]; Kavanaugh *v. Cohoes 
Power, etc., Corp., 114 Misc. 590, 187 
NYS 216% sBease, O11) Corey. Monroe 
County Oil Co., 78 Misc. 285, 138 NYS 
177 [aff 158 App. Div. 951, 143 NYS 
1134]; McGee v. Felter, 75 Misc. 349, 
135 NYS 267 [aff 214 N. Y. 683 mem, 
108 NE 1100 mem]; Schlesinger v. 
Durland, 42 Misc. 206,-85 NYS 350; 
Tribune Assoc. v. Hisner, etc., Co., 34 
Mise. 658, 70 NYS 706 [aff 70 App. 
Div. 172, 75 NYS 100]; Deering v. 
Schreyer, 27 Misc. 237, 58 NYS 485 
[aff' 58 NYS 1139]; Starke v. Myers, 
24 Misc. 577, 53 NYS 650; Canavan v. 
Dwyer, 14 Misc. 304, 35 NYS 763; 
American Ink Co. v. Riegel Sack Co.. 
141 NYS 54% [aff 79 Misc. 421, 140 
NYSiwLOT TS Seortlanda Co. wv. sla Liao 
NYS 36; U. S. Trust Co. v. Stanton, 
21 NY S229, abate oo) Ne Yen Ooiieemace 


NE 1098]; Belknap v. McIntyre, 2 
AbbPr 366; Ward v. Comegys, 2 How 
PrNS 428. 

N. C.—Turner v. Southeastern 


Grain, etc., Stock Co., 179 N. C. 457, 
402 SE 849; Askew v. Koonce, 118 N. 
C. 526, 24 SE 218. 


N. D.—Lynn v. Seby, 29 N. D. 420, 
151 NW 31, LRA1916E 788; Kain v. 
Garnaas, 27 N. D. 292, 145 NW 825. 


Oh.—Cincinnati Daily Tribune Co. 
v. Bruck, 61 Oh. St. 489; 56 NB W9s- 
is AmSR 438;- Hill v. Butler, 6 Oh. St. 

7. 

Okl1.—Conservative Loan Co. v. 
Sarkey, 92 Okl. 257, 219 P 107; Braden 
v. Gulf Coast Lumber Co. 89 Ok. 215, 
215 P 202; Mathews v. Sniggs, 75 Okl. 
108, 182 Pp 703; Johnson v. Acme Har- 
ueeuine Mach. Co., 24 Okl. 468, 103 P 

38. 


Or.—Templeton y. Cook, 69 Or. 313, 
138 P 230. 


Porto Rico.—Peo. v. Martinez, 28 
Porto Rico 635. 
S. C—McColl v. Cottingham, 124 S. 


Cc. 380, 117 SE 415; Greene v. Wash- 
ington, 105 S. C. 187, 89 SE’649. 


S. D.—McKinney vy. Sundback, 3 S. 
D; 106, 52 NW 322. 


Wash.—Nichols v. Olympia Veneer 
Co., 145 Wash. 59; 258 P 1028. 


Wis.—Page Woven Wire Fence Co. 
v. Staudenmayer, 174 Wis. 154, 182 
NW 746; Wheelan v. U. S. Fidelity, 
etc., Co., 165 Wis. 394, 162 NW 444; 
Stinnett v. Noggle, 148 Wis. 603, 135 
NW 167; Lake School Dist. No. 9 v. 
Lake School Dist. No. 5, 123 Wis. 289, 
101 NW 681; McAlpine v. St. Clara Fe- 
male Academy, etc., 101 Wis. 468, 78 
NW 173; Union, etc., Bank v. Jeffer- 
son, 101 Wis. 452, 77 NW 889; Resch 
v. Senn, 31 Wis. 38; Matteson v. Ells- 
worth, 28 Wis. 254. 


N. B.—Allis-Chalmers-Bullock  v. 
Hutchins, 41 N. B. 444, 


Ont.—Northern Timber Co. v. Buc- 
ciarelli, 19 OntWN. 312. 


“A pleading so to be treated as a 
counter-claim should not consist 
merely in facts constituting a de- 
fense, and pleaded as such, but it 
should present a cause of action in 
favor of the defendant, supported by 
every allegation necessary to uphold 
an original petition founded thereon.” 
rors v. Sebree, 2 Bush (Ky.) 112, 


[a] CGriterion for determining 
whether a defense set up can be main- 


caro a : 


§§ 40-41] 


sation,?® and reconvention;?7 but although matter 
may not be interposed as a set-off because no action 
could be maintained thereon, it may still be available 


by way of defense.?® 
Merger of claim in judgment.*°® 


ant’s claim is merged in a judgment the claim ecan- 
not be set off®° or counterclaimed;*? but if a judg- 


tained as a counterclaim is to see if 
the answer sets up a cause of action 
upon which defendant might have 
sustained a suit against plaintiff, and, 
if it does, then such cause of action 
is a counterclaim. Cuneo v. Lawson, 
203) Cal. 190% 263) PB’ 5303> Kupfer vy. 
Thompson, 237 App. Div. 516, 238 NYS 


222; Turner v. Southeastern Grain, 
etc., Co.,'179 N: C. 457,102: SH 849; 
Garrett ’y. Love, 89 N. C. 205; Con- 


servative Loan Co. v. Sarkey, 92 Okl. 
257, 219 P 107; Braden v. Gulf Coast 
Lumber Co., 89 Okl. 215, 215 P 202. 


[b] Particular proceedings as sub- 
sisting causes of action.—(1) If the 
counter demand be such as could be 
asserted in a court of equity, it may 
be used as a counterclaim, under the 
codes. Swift v. Fletcher, 6 Minn. 550; 
Kelley v. Dee, 2 Thomps. & C. (N. Y.) 
2862} v.. Butler, .6 Oh. St... 207; 
Johnson v. Acme Harvesting Mach. 
Co., 24 Okl. 468, 103 P 638; McColl v. 
Cottingham, 124 S. C. 380, 117 SE 415. 
(2) Thus an agreement of settlement 
between plaintiff and defendant in an 
action for work and defendant’s ten- 
der of performance constituting a 
good cause for a suit in equity for 
specific performance entitles defend- 
ant to set up as a counterclaim under 
the code (Kelley v. Dee, 2 Thomps. & 
G. GNE Y.) 286), (3) and in view of 
Code Civ. Proc. § 1504, giving the 
right of reéntry for nonpayment of 
rent, a lessor under a perpetual lease, 
who could maintain an action against 
the lessee to annul the lease where 
rent charges had not been paid, was 
entitled by counterclaim, in an action 
by the lessee to determine water 
rights, to have the lease canceled and 
annulled (Kavanaugh v. Cohoes Pow- 
er, etc., Corp., 114 Misc. 590, 187 NYS 
216). (4) A proceeding for condem- 
nation of a statutory easement not 
arising in grant or prescription can- 
not, however, be counterclaimed, as it 
is not a cause of action (Leigh v. 
Garysburg Mfg. Co., 132 N. C. 167, 43 
SE 632), (5) and an intervener’s peti- 
tion not presenting a cause of action 
in his favor against plaintiff is not 
a counterclaim under Civ. Code Pract. 
§ 96 (Day v. Amburgey, 147 Ky. 123, 
143 SW 10383). 


{c] Defenses.—(1) The defense of 
usury is not a counterclaim within 
the meaning of the New York code 
(Prouty’ vw aton, 41 Barb: CN. Y.) 
409), (2) and a lien in favor of de- 
fendant on money sued for by plain- 
tiff is not a counterclaim, but consti- 
tutes a defense by way of avoidance 
(Rochester Distilling Co. v. O’Brien, 
72 Hun 462,125 NYS 281).. (3) So a 
partial failure of consideration in a 
note is not a counterclaim (Lash vy. 
McCormick, 17 Minn. 403), (4) and 
part payment of a mortgage debt by 
delivery of cotton and payment of a 
note cannot be pleaded as a counter- 
claim, since no separate judgment 
could be based on such payments 
which is a necessary requisite of a 
counterclaim under Code Civ. Proc. 
(1912) § 200 (Greene v. Washing- 
ton, 105 S. C. 137, 89 SE 649). 


[d] Intent to charge.—Where de- 
fendant did not intend to charge 
plaintiff for various items when they 
were furnished, he could not, upon 
action brought, counterclaim them. 
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a judgment.*? 


[§ 41] 2. Void or Unenforceable Claims. 
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ment on a claim is a final judgment it is a set-off as 


A de- 


mand growing out of an illegal transaction and which 


Where defend- 
cannot be set 


eed v. Martin, 43 Kan. 182, 23 P 


[e] Necessity of accrual of dam- 
ages.—In an action against E S and 
G S for the purehase price of fenc- 
ing, where the answer of GS adopted 
the theory that E S acted merely as 
his agent in buying the fencing, in 
which event E §S suffered no damage 
from delay in delivery, and GS did 
not and could not, on adopting the 
agency theory, claim damage from E 
S the latter could not assert a coun- 
terclaim for the delay. Page Woven 
Wire Fence Co. v. Staudenmayer, 174 
Wis. 154, 182 NW 746. 


[f] Speculative damages.—Dam- 
ages from depreciation in the market 
price of flax between the time of 
plaintiff’s refusal to thresh and the 
time when it was threshed, being 
wholly speculative, cannot be allowed 
as counterclaim in an action to recov- 
er the balance of the threshing: bill. 
Lynn v. Seby, 29 N. D. 420, 151 NW 
31, LRAI1916E 788. 


{[g] Counterclaim based on incom- 
plete agreement.—In an action against 
a school district to recover money 
raised by taxation for school purpos- 
es, a counterclaim based on an agree- 
ment between the districts is proper- 
ly rejected where it appears that con- 
ferences were had between the boards, 
and the agreement discussed and pro- 
visionally settled, but not consum- 
mated. Lake School Dist. No. 9 v. 
Lake School Dist. No. 5, 123 Wis. 289, 
101 NW 681. 


{h] Extent and limits of rule.— 
(1) A counterclaim for money paid 
under an alleged mistaken supposition 
cannot be interposed, in the absence 
of proof that the supposition was in 
fact mistaken. Union, etc., Bank v. 
Jefferson, 101 Wis. 452, 77 NW 889. 
(2) Where parties enter into an execu- 
tory contract and the contractor sues 
thereon, if the contract has terminat- 
ed, a counterclaim dependent upon 
the contract falls with it. Tribune 
Assoc. v. Eisner, etec., Co., 34 Misc. 
658, 70 NYS 706 [aff 70 App. Div. 172, 
75 NYS 100]. (3) A counterclaim for 
malicious prosecution is not allowable 
where the facts are not sufficient to 
constitute a cause of action against 
plaintiff, no arrest or seizure of prop- 
erty having been brought about. Cin- 
cinnati Daily Tribune Co. v. Bruck, 
61 Oh. St. 489, 56 NE 198, 76 AmSR 
433. (4) Defendant cannot counter- 
claim for sums paid to plaintiff upon 
judgments obtained by the latter, al- 
though obtained on claims similar in 
nature to other claims subsequently 
determined to be impounded, since 
such judgments are res judicata of 
the questions they purport to deter- 
mine and stand as verities until set 
aside by some form of direct attack 
within the time limited, and in a man- 
ner recognized by law. Nichols v. 
Olympia Veneer Co., 145 Wash. 59, 
258 P1028. (5) But where plaintiff's 
assignor had agreed with defendant 
company to do an act which would 
prevent damage to the latter, and not 
merely to indemnify it against loss, 
upon being sued by plaintiff, the de- 
fendant may counterclaim for the 
damages sustained from the assign- 
or’s failure to prevent such damages 
although it had not yet paid them to 


therefore cannot be recovered or enforced directly 


off,?® counterclaimed,** or recon- 


vened,** and a contract which is void under the stat- 


the third person to whom it was lia- 
ble. Klauck v. Federal Ins. Co., 131 
App. Div. 519, 115 NYS 1049. 


26. Case v. Henderson, 23 La. Ann. 
49, 8 AmR 590 [overr on other grounds 
Gordon v. Miichler, 34 La. Ann, 609]. 


27. Howard v. Coyle, 163 La. 257, 
111 S 697; Bernstein v. Commercial 
Nat. Bank, 161 La. 38, 108 S 117; 


Pool v. Alexander, 26 La. Ann. 669; 
Gails v. The Osceola, 14 La. Ann. 54; 
Coleman v. Bunce, 37 Tex. 171; Rose 
v. San Antonia, etc., R. Co., 31 Tex. 
49; Blair v. Reid, 20 Tex. 310. 


[a] Rule applied.—(1) As money 
paid on a debt not due cannot be re- 
covered back, it cannot be pleaded in 
reconvention. Blair v. Reid, 20 Tex. 
810. (2) So, where, in an action for 
materials, work, and labor furnished, 
a final settlement between the parties 
was shown, damages to defendant by 
delay of plaintiff could not be plead- 
ed in reconvention, the delay and dam- 
ages being known to defendant before 
the final settlement. Gails v. The 
Osceola, 14 La. Ann. 54 


28. Jewett v. Winship, 42 Vt. 204; 
Gunn v. Madigan, 28 Wis. 254. 


Set-off, counterclaim, and defense 
distinguished see supra § 18. 
29. Set-off of: 


Claim against judgment see Judg- 
ments §§ 1099, 1100. 


Judgment against: 
Claim see Judgments §§ 1096-1098. 
punerpent see Judgments §§ 1084- 


30. Harpstrite v. Vasel, 3 Ill. A. 
121; Standifer v. Bush, re Miss. 383; 
Mizell v. Moore, 29 N. C. 255. 

31. Lowell v. Lane, 33 Barb. (N. 
Y.) 292; Ives. v. Goddard, 1 Hilt. (N. 
Y.) 434. ‘ 

32. Gunn v. Todd, 21 Mo. 303, 64 
AmD 231; Naylor v. Schenck, 3 E, D. 


Smith (N. Xi) Mh. 


33. Shapard v. Lesser, 127 Ark. 
590, 193 SW 262, 3 ALR 247; Pond v. 
Smith, 4 Conn. 297; Payne v. Loudon, 
3 Bibb (Ky.) 250; New Date docs 


Oil Works v. Parsons, 20) Ur Onn aus. 
COnt nos Le 
[a] Gambling transactions.—Ac- 


counts claimed as set-off, arising out 
of a gambling transaction, are not 
grounds for relief in equity. Payne 
v. Loudon, 3 Bibb (Ky.) 250. 


'[{b] Privateering enterprise.—The 
rule of the text has been applied 
where the transaction was a pri- 
vateering enterprise. Pond v. Smith, 


4 Conn. 297. 

34 Turnbull v. Farnsworth, 1 
Wash. T. 444; Peters v. National 
Surety Co., 167 Wis. 131, 166 NW 43, 
1087. 

[a] Rule applied.—A claim arising 


out of the transfer of a contract to 
furnish supplies to the United States 
is unavailable as a counterclaim, such 
transfer being void under the express 
provisions of the United States stat- 
utes. Turnbull v. Farnsworth, 1 
Wash. T. 444. ; 


85. Thompson v. Gosserand, 
La. 1029, 55 S 663. 
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ute of frauds,?* or because of coverture, 
erally, because barred by the statute of limitations,** 
or because unsupported by a consideration,®® cannot 
and neither can a con- 
tract unenforceable by reason of defendant’s 
regard of conditions precedent to the allowance of 
damages thereunder*” or a judgment which has been 
superseded and is pending on appeal.*? 
not maintainable where the debt involved has been 
where defendant 
could not have maintained an action thereon because 
of laches;*? and a note, the collection of which has 
been enjoined, cannot be set off.4* Where the grava- 


be the subject of a set-off; 


discharged in bankruptcy,*? or 


36. Ill—Peck v. McCormick Har- 
vesting Mach. Co., 94 Ill. A. 586. 


Mass.—Kelley v. Thompson, 
Mass. 122, 63 NE 332. 


Mo.—Delventhal v. Jones, 
460. 


Mont.—Ryan v. Dunphy, 4 Mont. 
See eT eLOu peter LLG WW. S491, 260 S CC 
486, 29 Li ed. 703]. 


N. Y.—Lawrence v. Smith, 27 How 
Pige3 2ile 


Ont.—Parker v. Tain, 15 Ont. L. 187, 
10 OntWR 36, 848. 


[a] Express oral contract for sale 
of real estate, void under the statute 
of frauds, cannot be pleaded by way 
of counterclaim. Ryan v. Dunphy, 4 
Mont. 342, 1 P 710 [aff 116 U. S. 491, 
6 SCt 486, 29 L.. ed. 703]. 


{b] Oral contract not to be per- 
formed within year cannot be the ba- 
sis of a claim in recoupment. Peck v. 
McCormick Harvesting Mach. Co., 94 
Tll. A. 586; Kelley v. Thompson, 181 
Mass. 122, 63 NE 332. 


[ce] Contract of sale of goods for 
more than statutory amount cannot 
form the basis of a set-off unless in 
conformity with the statute the buyer 
has accepted part of the goods so sold 
and actually received the same, or 
given something in earnest to bind the 
bargain, or unless some note or memo- 
randum in writing was made and sign- 
ed by the parties or their lawfully 
authorized agents. Delventhal vy. 
Jones, 53 Mo. 460. 


{da Promise by creditor to allow 
specified sum upon debt of debtor by 
way of damages for breach of a con- 
tract, void by the statute of frauds, 
cannot be recouped in an action for the 
debt, even though the void contract 
is such as might have been specifical- 
ly enforced in equity. Lawrence v. 
Smith cinow Pre CN. We) 332i. 


37. Sanford v. Wood, 49 Ind. 165. 


[a] Thus in an action by a married 
woman on a note against a party who 
has paid her money upon a parol con- 
tract for the sale of her land, which 
she failed to convey, the money so 
paid her could not be set off, as it 
could not be recovered in a direct ac- 
tion against her. Sanford v. Wood, 49 


181 


53 Mo. 


Ind. 165. 

38. See Limitations of Actions § 
150. 

39. Bloch Queensware Co. v. Metz- 


ger, 10 Ark. 232, 65 SW 929; 
. Gilbert, 25 N. Y. Super. 214 


40. Chicago, etc., R. Co. v. Theis, 
96 Kan. 494, 152 P 619. 


[a] Mlustration.—In a carrier’s ac- 
tion to recover an undercharge, a set- 
off cannot be allowed for damages on 
another shipment, where such other 
shipment was made under a contract 
prescribing as a condition precedent 
to the allowance of damages notice of 


Walker 
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37 or, gen- 


dis- 


A. set-off is 


such damages within six months, 


plaintiff's action having been brought 
thereafter, and no notice having been 
previously given. Chicago, etc., R. 
Co. v. Theis, 96 Kan. 494, 152 P 619. 


41. Spencer v. Johnson, 58 Nebr. 
44, 78 NW 482; Willard v. Fox, 18 
Johns. (N. Y.) 497. 


Pendency of another action relating 
to same claim see infra § 46 


Set-off of judgment Epainat claim 
generally see Judgments § 1096. 


42. Francis v. Dodsworth, 4 C. B. 
202, 56 ECL 202, 1386 Reprint 482. 


43. Cutler v. Gilbreth, 53 Me. 176. 


44. Key v. Wilson, 3 Humphr. 
(Tenn.) 405. 


45. Foss v. Newbury, 20 Or. 257, 
25, P1669. 
{a] Tllustration.—Where the sale 


of land by plaintiff to defendant was 
induced by fraud and deceit, for which 
defendant seeks to recover in plain- 
tiff’s action to foreclose a mortgage 
thereon, the recovery will be allowed 
even though the fraud consisted of 
parol representations that plaintiff 
would convey a right of way over ad- 
joining land. Foss v. Newbury, 20 Or. 
PASTE PAS EUS OR } 


46. Lusk v. Patton, 70 N. C. 701. 


47. UU. S.—Pate v. Gray, 18 F. Cas. 
No. 10,794a, Hempst. 155. 


Ala.—Morris v. Scott, 198 Ala. 119, 
73 S 395; Johnson v. King, 20 Ala. 
270. 


Conn.—Finch v. Ives, 28 Conn. 115. 


Del.—Hayes v. Hayes, 2 Del. Ch. 
191, 73 AmD 709. 


Ga.—Lee v. Lee, 31 Ga. 26, 76 AmD 
681. 


Ill.— Pettis v. Westlake, 4 Ill. 535; 
Media State Bank v. Garrett, 165 Ill. 
AL69: 


Mich.—Godkin v. Weber, 158 Mich. 
515, 122 NW 1083. 


Miss.—MclIntyre v. E. BE. Forbes Pi- 
ano Co., 100 Miss. 517, 56 S 457 


Mo.—Reppy v. Reppy, 46 Mo. 571; 
Todd v. Crutsinger, 30 Mo. A. 145; 
Second Baptist Church v. Beecham, 
(A.) 180 SW 1065. 


Nebr.—Armstrong v. Marr, 120 
Nebr. 182, 231 NW 758; Crab Orchards 
Bank v. Myers, 120 Nebr. 84, 281 NW 
513. 


N. ieee Loan, ete., Co. v. Fal- 
coner, 152 A 427. 


N. Y.—Jefferson County Bank vy. 
Chapman, 19 Johns. 322; Cobb v. Cur- 
tiss, 8 Johns. 470; Thompson v. Ells- 
worth, 1 Barb. Ch. 624; Holden v. 
Gilbert, 7 Paige 208; Hackett v. Con- 
nett, 2 Edw. 73. 


re BY Corners v. Smathers, 87 N. 


[$§ 41-42 


men of the set-off, however, is that defendant has 
been deceived by means of plaintiff’s fraud, recovery 
may be allowed therefor notwithstanding plaintiff's 
fraudulent representations were made with reference 
to a matter within the statute of frauds;*® and a 
claim for services rendered under.an illegal contract, 
but which has been adjusted and allowed by the par- 
ties in a settlement, is available as a set-off.4® 

[§ 42] 3. Claims Nonexistent at Commencement 
of Action—a. In General. 
as a general rule, have existed at the commencement 
of the action in order to be available as a set-off,*7 
countereclaim*® or, although there is some authority 


A debt or demand must, 


Pa.—Zuck v. McClure, 98 Pa. 541; 
Speers v. Sterrett, 29 Pa. 192; Smith 
v. Ewer, 22 Pa. 116, 60 AmD 73; Hul- 
ing v. Hugg, 1 Watts & S. 418; Mor- 
rison v. Moreland, 15 Serg. & R. 61; 
Hendel v. Reverting Fund Assur. As- 
soc., 2 Pa. Dist. 116. But see Miller 
v. Plymire, 1 Walk. 233 (holding that 
where plaintiff agreed to take three 
wagons as part payment on a note de- 
fendant might set off against the note 
the price of the wagons, although they 
were not completed and tendered un- 
til four months after suit was brought 
on the note; the ground of the deci- 
sion being that plaintiff could not by 
commencing suit on the note before 
a reasonable time had elapsed for the 
completion of the wagons prevent the 
a aD of their fixed price on the 
note 


S. C.—Shepherd v. Turner, 14 S. C. 
L. 249, 15 AmD 631. 


‘io ee ee v. Brooks, 2 Head 


Vt.—Lewis v. Jewett, 51 Vt. 378; 
Carpenter v. Coit, 1 D. Chipm. 88. 


Wash.—Parkin v. Northern Bank, 
ete., Co., 127 Wash. 423, 220 BP) 825; 
North Side State Bank v. U. S. Fidel- 
ee etc., Co., 127 Wash. 342, 220 P 


a. 


Eng.—Richards v. Jones, 
471, 154 Reprint 577. 


ane B.—Windsor v. Young, 43 N. B. 


[a] Rule applied.—(1) Money paid 
for plaintiff after the commencement 
of his action eannot be set off. John- 
son v. King, 20 Ala. 270; Houston v. 
Fellows, 27 Vt. 634. (2) Defendant 
eannot set off against plaintiff dam- 
ages for a breach of contract unless 
such breach was complete at the time 
of suit brought, a mere intention not 
to perform the contract being insuffi- 
cient. Zuck v. McClure, 98 Pa. 541. 
(3) Where, after suit brought on a 
note, plaintiff sold collateral for more 
than enough to pay the balance due, 
although this amounted to payment 
pendente lite and discharged the cause 
of action, defendant could not recover 
the surplus by way of set-off. Lewis 
v. Jewett, 51 Vt. 378. (4) Where a 
judgment on which an action of debt 
was pending was pleaded in set-off in 
an action of assumpsit, and before 
the trial of the action in assumpsit a 
judgment was rendered in the action 
of debt for the amount of the original 
judgment, interest, and costs, the 
costs of the suit could not be set off 
with the rest of the judgment, but 
only the amount of the original judg- 
ment and interest. Finch y. Ives, 28 
Conn. 115. 


Equitable set-off see supra §§ 4-10. 


48. Cal.—Paige v. Carter, 64 Cal. 
489, 2 P 260; Gannon v. Dougherty, 41 
Cal. 661. 


Ind.—Newkirk v. Neild, 19 Ind. 194, 


2 Exch. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 42] 


to the contrary,*® recoupment.®® If, however, the 
demand sought to be set off accrued before the eom- 
mencement of the action, it is not. necessary that it 
should have accrued before plaintiff’s cause of ae- 
tion? Under a statute requiring a counterclaim to 
be first, a cause of action arising out of the contract 
or transaction set forth in the complaint as the foun- 
dation of plaintiff’s claim or connected with the 
subject of the action, or second, in an action on con- 
tract, any other cause of action on contract existing 
at the commencement of the action,®? counterclaims 
under the first subdivision need not have existed at 
the commencement of the action,®* although it is 
otherwise as to elaims falling under the second.*4 
Under a statute providing that defendant may at 
the trial prove and have allowed against the debt 
sued for any payment or set-off described in his plea 
or in an account filed therewith as to give plaintiff 
notice of its nature by not otherwise,®® defendant 
may offset such accounts acquired before trial, 
whether he acquired them before or after commence- 
ment of the action.®°® Where the vendee of land has 
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agreed to pay, as part of the purchase money, the 
costs recovered in a suit against the vendor, the 
amount of such costs cannot be set off in an action 
to enforce the vendor’s lien where no part of it has 
been paid.®* With respect to the time when matters 
involved must exist, set-off and counterclaim have, 
in a few jurisdictions, been differentiated in that 
defendant can counterclaim with respect to a cause 
of action accruing subsequent to the issue of the writ 
in the original suit but cannot plead such matters 
as set-off.°§ 


Special agreement. The parties may, by special 
agreement, provide that a claim accruing subsequent 
to the commencement of the action may be set off.°° 


On removal of suit from one court to another, 
where such removal is not a continuation of the suit 
in the original court, defendant may set off against 
plaintiff a claim arising after the commencement of 
the suit but prior to its removal.®°® 


Commencement of action. The general rule that 
an amended declaration or complaint which does not 


81 AmD 383. 


Minn.—Griffith v. Dowd, 133 Minn. 
305, 158 NW 420; Fergus Printing, 
SCC. gI CO. Vis Ottertail County, 60 Minn. 
212, 62 NW 272 


Mont.—Dick v. King, 73 Mont. 456, 
236 P1093; Lappin v. Martin, 71 Mont. 
233, 228 P 763; Cook- Reynolds Co. v. 
Wilson, 67 Mont. 147) 214 RP 1204; 
Hammond v. Thompson, 54 Mont. 609, 
173 P 229; Scott v. Waggoner, 48 
Mont. 536, 139 P 454, LRA1916C 491; 
McGuire v. Edsall, 14 Mont. 359, 36 P 
453. 


Nebr.—Gurske v. Kelpin, 61 Nebr. 


517, 85 NW 557. 


S. C.—Ex p. Carolina Nat. Bank, 18 
Nae KO VRS 


Wash.—Farmers’, etc. Bank  v. 
Eagon, 122 Wash. 586, 211 P 278; 
Conner vy. Scott, 16 Wash. Soe Ae 
761. 


[a] - Rule applied.—(1) Where de- 
fendants’ idea of charging for items 
mentioned in their answer did not 
arise until after commencement of the 
suit, such items could not be consid- 
ered as a counterclaim which must be 
in existence and matured at the time 
of the commencement of suit. Lap- 
pin v. Martin, 71 Mont. 233, 228 P 
OS. pui2) A contract, abrogated by 
subsequent written agreement  be- 
tween parties, cannot be basis of coun- 
terclaim in action on note. Dick v. 
King, 73 Mont. 456, 236 P 1093. 


49. Martin v. Hill, 42 Ala. 275. 


[a] Rule applied.—Damages to be 
recouped are not restricted to the 
commencement of the action but to 
the time of trial. Martin v. Hill, 42 


Ala. 275. 

50. Harger v. Edmonds, 4 Barb. 
CNGAG) wep 6. 

{a] Thus in an action of covenant 


for rent due upon a lease, defendant 
could not recoup by reason of a 
breach of covenant on the part of 
plaintiff after the commencement of 
the suit. Harger v. Edmonds, 4 Barb. 
(N. Y.) 256. 


Bl. | wee v. Lester; 7 ©) Bi. 1008, 62 


ECL 1008, 137 Reprint 399. 
52. See statutory provisions, 
53. U. S.—Californian Canneries 


Co. v. Pacific Sheet Metal Works, 164 
Fed. 978, 91 CCA 106 (construing Cali- 
fornia statute). 


Colo.—Hyman v. Jockey Club Wine, 
ete:, Co., 9 Colo, “A. 299; 48 P 671; 


Mo.—Jegeglin v. Randolph, 222 Mo. 
A. 738, 7 SW (2d) 441. 


N. C.—Gatewood v. Fry, 183 N. C. 
415, 1 SE 712; Slaughter Cos ve 
Standard Sewing Mach. Co., 148 N. C. 
471, 62 SE 599; Smith v. French, 141 
NEC. 153 SE 43 5) 


Or.—Sturtevant v. Dowson, 110 Or. 
155, 219 P 802, 222 P 294. 


[a] In New York (1) the rule of 
the text is well settled. Howard v. 
Johnston, 82- N. Y. 271; Andron v. 
Funk, 194 App. Div. 258, 185 NYS 139; 
Wilson v. Curran, 190 App. Div. 581, 
180 NYS 337; Gleason v. Bush, 166 
App. Div. 865, 152 NYS 54; Caspary v. 


Hatch, 157 App. Div. 679, 142 NYS 
785. Pierce v. Massman, 168 NYS 
1029. (2) In a few cases, it has been 


stated broadly that counterclaims not 
existing at the time of the commence- 
ment will not be allowed (Quayle v. 
Brandow Printing Co., 116 App. Div. 
9, 101 NYS 323; Schlesinger v. Bur- 
land, 42 Misc. 206, 85 NYS 350; Cham- 
bers v. Lewis, 11 AbbPr 210 [aff 28 N. 
Rice v. O’Connor, 10 AbbPr 
(3) but these statements have 
in effect been disapproved (Caspary v. 
Hatch, 157 App. Div. 679, 142 NYS 
785). 


[b] In Wisconsin (1) the rule of 
the text prevails. Sattler v. Neider- 
korn, 190 Wis. 464, 209 NW 607; Stin- 
nett y. Noggle, 148 Wis. 603, 1385 NW 
167. (2) It was formerly held, how- 
ever, that only a cause of action 
which existed when suit was begun 
could be pleaded as a counterclaim 
under Rev. St. c 125, § 11 subd 1, 
because it did not clearly appear that 
the legislature intended to change the 
common-law rule in this regard. Or- 
ton v. Noonan, 29 Wis. 541. (3) Of 
this holding it was said, subsequent- 
ly “perhaps the court in deciding this 
case paid too little heed to the spirit 
of the Code and showed too much at- 
tachment to common-law rules of 
procedure, and that the rule in Orton 
v. Noonan, might well be abrogated. 
It would seem that, where the Legis- 
lature has said that as to one class of 
causes of action they must exist when 
suit is commenced to be pleaidable as 
counterclaims, and makes no such re- 
quirement as to another class, there 
was a reasonably plain intention to 
differentiate between the two. How- 


‘ever this may be, the decision in Or- 


ton v. Noonan should not be extended 
to cases that do not fall within its 
limitations” (Stinnett v. Noggle, 148 
Wis. 603, 1835 NW 167, 169), (4) and 
the Orton case was thereafter ex- 
pressly overruled (Sattler v. Neider- 
korn, 190 Wis. 464, 209 NW 607). 


54 Cal.—Scatena v. Van Loben 
Sels; 19) Cale A 42.3 het Gm base 


Colo.—Hyman v. Jockey Club Wine, 
ete., Co., 9 Colo. A. 299, 48 P 671. 


Mo.—Eddington v. Cockrell, (A.) 
286 SW 405; Stockham v. Leach, 219 
Mo. A. 407, 2388 SW 853; Jansen v. 
Doane 1 bi Mor arAI 3 25 eho tom, SWaneenas 
Meincke v. Bracksieck, 14 Mo. A. 315. 


N. Y.—Bernheimer v. Hartmayer, 
50 App. Div. 316, 68 NYS 978; Rosen- 
feld v. Solomon, 61 Misc. 238, 113 NYS 
723; Corrigan v. Ritter, 15 NYS 163, 
21 NYCivProe 82; Chambers v. Lew- 
is, 11 AbbPr 210 Taft 28 N. Y. 454, 16 
AbbPr 433]. 


N. Ceawilterme v. Williams, 192 N. 
Cm405>. L857 SHY 3 Os eyAa eb: Pufter, ete., 
Mfg. Co. v. Lucas, 112 ANG Cy 377, 17 
SE 174, 19 LRA 682; Russell v. 
Koonce, 104 N. GC. 287, 10 SE 256. 


Or. —Steelman v. Oregon Dairy- 
men’s League, 97 Or. 535, 192 P 790. 


Wis.—Sprout v. Crowley, 30 Wis. 
187; Rickard vy. Kohl, 22 Wis. 506. 


55. See statutory provisions. 


56. Wheeling Bridge, etc., R. Co. 
v. Cochran, 68 Fed. 141, 15 CCA 321 
(construing a West Virginia statute); 
Hoover- Dimeling Lumber Co. v. Neill, 
77 W. Va. 470, 87 SE 855. 


57. Hembree v. Glover, 93 Ala. 622, 
8 S 660 


58. Beddal v. Maitland, 17 Ch. D. 
174; Win'dsor v. Young, 43 NYB:. 313 
Contra Original Hartlepool Collieries 
Com ve Gibb, beGhw Dailies 


_(a] Reason for rule.—‘A set-off 
is a plea; herein it differs from a 
counterclaim which is in the nature 


of a cross-action.” Windsor v. 
Young, 43 N. B. 3138, 323. 
59. Morrison v. Moreland, 15 Serg. 


SiR Cras): 61. 


60. Niagara ere MeCracken, 18 
Johns. (N. Y.) 49 


[a] Rule eae in an action of 
assumpsit originally brought in the 
court of common pleas and removed 
to the supreme court. Niagara Bank 
v. McCracken, 18 Johns. (N. Y.) 493. 


392 [57 C. Jz] 
introduce a new cause of action relates back to the 
original commencement of the action®! has been ap- 
plied in determining the time of commencement with 
respect to the validity of a counterclaim;°? and a 
counterclaim based on a judgment obtained after the 
first, but beforé a later, amendment to plaintiff’s 
complaint has been held not in existence at the time 
of action where the subsequent amendment merely 
stated the same cause of action as the original com- 
plaint.** Although there is authority to the con- 
trary** damages incident to the institution of the 
action do not constitute a cause of action existing at 
the commencement of plaintiff’s action within the 
meaning of the statutes and cannot therefore be 
counterclaimed®® or reconvened.°® 


[§ 43] b, Inchoate and Contingent Claims. A dis- 
tinction is sometimes drawn between the cause of 
action and the remedy by action, and it is accord- 
ingly held that, although the remedy may temporari- 
lv be suspended so that no action could be main- 
tained, if a good cause of action existed, it may be 


61. See Actions § 413. 
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gage, the filing of the amended peti- 


[§§ 42-43 


used as a set-off;°? and although, where a demand 
is a condition precedent to the existence of a valid 
legal claim as distinguished from a right to sue there- 
on, a demand must have been made before the com- 
mencement of the action, in order that claim can be 
set off,°8 or counterclaimed,®® where a cause of ac- 
tion exists without a demand, the claim may be set 
off, although no action could be brought without a 
demand.7° So a claim of a liquidated nature which 
would support an action without a previous demand 
is a proper subject of a set-off without a demand.** 
The same rule applies to other conditions precedent 
to bringing an action as distinguished from condi- 
tions precedent to the existence of a valid legal 
claim,’? and where presentment of a claim to a des- 
ignated body for auditing or allowance is a condition 
precedent to existence of a cause of action thereon, 
failure so to present it precludes offsetting it in an 
action.7® Although defendant has been allowed in 
equity to set off a contingent liability where plain- 


for the recovery of the subject there- 


62. Youngerman vy. Long, 95 Iowa 


185, 63 NW 674; Dreidlein v. Manger, 
69 Mont. SIDS 220 P 1107. 
63. Dreidlein v. Manger, 69 Mont. 


155, 220 P 1107. 


64. Hall v. Parsons, 105 Minn. 96, 
117 NW 240. 


“A cause of action for damages for 
breach of contract, arising simultane- 
ously and concurrently with the com- 
mencement of an action, may be inter- 
posed as a counterclaim therein.” 
Hall v. Parsons, supra. 


{a] Rule applied.—Where plaintiff 
entered into a contract by the terms 
of which he agreed with defendant 
not to bring suit upon a promissory 
note held by him against defendant 
within a certain time, and in violation 
of the contract he thereafter brought 
an action upon the note before the ex- 
piration of .the time, the breach of 
contract and resulting damages, if 
any, may be interposed as a counter- 
claim in the action. Hall v. Parsons, 
105 Minn. 96, 117 NW 240. 


65. Ind. — Newkirk v. Neild, 19 Ind. 
194, 81 AmD 383. 
Iowa.—Youngerman v. 
Iowa 185, 63 NW 674. 
Kan.—Arkansas City First Nat. 
Bank v. Hasie, 57 Kan. 754, 48 P 22. 


N. Y.—Moore v. Trimmer, 1 Silv. 
Sup. 171, 6 NYS 430, 17 NYCivProc 99. 


Long, 95 


Tex.—Forke v. Homann, 14 Tex. 
Civ. A. 670, 39 SW 210. 
Wis.—Noonan v. Orton, 30 Wis. 356. 


[a] Rule applied.—(1) Where the 
holder of an overdue note agrees not 
to sue and brings suit, such breach 
cannot be made available by way of 
counterclaim. Newkirk v. Neild, 19 
Ind. 194, 81 AmD 383. (2) In an ac- 
tion by an overseer of the poor for a 
statutory penalty, a counterclaim al- 
leging that plaintiff owes defendant 
for money advanced to him officially 
under promise to refund it if he 
should sue defendant for such penal- 
ty, cannot be interposed as it did not 
exist at the commencement of the ac- 
tion. Moore v. Trimmer, 1 Silv. Sup. 
171, 6 NYS 4380, 17 NYCivProc 99. (3) 
Where a landlord, in an action for 
rent, sues out an attachment, and up- 
on its being quashed files an amended 
petition in equity for the foreclosure 
of the lien under the lease as a mort- 


— 


tion is not the beginning of a new 
action, and hence damages caused to 
defendant by the attachment cannot 
be pleaded as a counterclaim, as they 
were not an existing cause of action 
at the time of the commencement of 
the suit within the meaning of the 
code. Youngerman v. Long, 95 Iowa 
185, 68 NW 674. (4) A cause of ac- 
tion accruing to a defendant for dam- 
ages resulting from a conspiracy be- 
tween plaintiff and another to bring 
an unjustifiable suit against him, and 
the bringing of such suit in pursu- 
ance to such conspiracy, cannot be set 
up as a counterclaim in answer to 
plaintiff's demand. Arkansas City 
First Nat. Bank v. Hasie, 57 Kan. 754, 
48 P 22. 


66. Knox v. Thompson, 12 La. Ann. 
114; Keene v. Relf, 11 La. 304. 


G7.) Taylor ive Mayorsis2 Ne Yar. boy 
Clark v.,Story, 29 Barb. (N. Y.) 295; 
Cornell v. Donovan, 14 Daly (N. Y.) 
295, 14 NYS 687 [aff 109 N. Y. 664, 17 
NE 869]; Brown’ v., Tibbits, 11 C. B. 
Ro 855, 103 ECL 855, 142 Reprint 
1 ; 


{a] Thus, although the code pro- 
hibits the bringing of an action ona 
justice’s judgment within five years 
after its rendition, such judgment 
may nevertheless be used by way of 
a set-off or counterclaim. Clark v. 
Story, 29 Barb. GNi YY e295. 


68. State Bank v. Cape Fear Bank, 
35 N. C. 75; Leas v. Laird, 6 Serge. & 
R. (Pa.) 129; Belatsky v. Kaplan, 17 
Pa. Dist: 166. 


[a] Illustrations.—(1) A note made 
payable on demand at a particular 
place cannot be used as a set-off or 
offered aS a payment to the maker, 
unless so presented. State Bank v. 
Cape Fear Bank, 35 N.C. 75. (2) Soa 
bond for the delivery of an article on 
demand cannot be set off against a 
promissory note, without first prov- 


ing that the article had been de- 
manded. Leas vy. Laird, 6 Serg. & R. 
(Pa.) 129. 


69. Moore v. Gould, 151 Cal. 7238, 91 
GL G: \ 


70. Millet v. Watkins, 4 Bush 


(Ky.) 642; Seymour v. Dunham, 24 
un NE eo Se 


[a] Statutory requirement.—(1) A 
statute requiring a demand to be 
made before commencing an action 


of has been held not to apply to a set- 
off, which may be interposed without 
such demand. Millet v. Watkins, 4 
Bush (Ky.) 642. (2) Thus in an ac- 
tion by a personal representative of a 
decedent a _ set-off may be proved 
without a previous demand for the 
payment thereof, notwithstanding the 
provision of the code prohibiting the 
commencement of an action against a 
personal representative until after de- 
man‘d is made on him, the set-off be- 
ing held not to be an action within 
the meaning of the statute. Millet v. 
Watkins, supra. 


71. Spencer v. Morgan, 5 Ind. 146; 
Paul v. Carroll, 12 Mo. 487. 


_{a] Thus in an action of assump- 
sit for a recovery for services as 
agent it is competent for defendant 
to set off amounts of money collected 
by plaintiff while acting as agent for 
defendant, and not paid over without 
proving a demand prior to the time 
of instituting the suit. Paul v. Car- 
roll, 12 Mo. 487. 


72. Wells v. Henshaw, 15 N. Y. Su- 
per. 625; Craigen v. Lobb, 12 Leigh 
(39 Va.) 627. 


[a] Rule applied.—Although no 
action lay for clerk’s fees until they 
had been put into an officer’s hands 
for collection, and he had returned 
that they could not be levied by dis- 
tress, yet the clerk may set them off 
against an action on his bon'’d to the 
party from whom they are due, the 
fees being in effect due from the time 
of the services. Craigen v. Lobb, 12 
Leigh (39 Va.) 627. 


[b] Leave of court.—A code pro- 
vision requiring leave of court for 
good cause shown before an action 
can be brought on a judgment does 
not prevent defendant from using 
such judgment as a set-off without 
such leave of court. Wells v. Hen- 
shaw, 15 N. Y. Super. 625. 


73. Bitter v. Bexar County, (Tex. 
Civ. A.) 266 SW 224. 


{a] Thus in a county’s action 
against a tax collector to enforce an 
accounting for fees, ‘defendant is not 
entitled to offset claims against the 
county for fees erroneously paid to it, 
which had never been presented to the 
board of county commissioners as re- 
quired by statute. Bitter v. Bexar 
County, (Tex. Civ. A.) 266 SW 224. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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tiff was insolvent,’4 ordinarily defendant cannot 
plead as a set-off a contingent liability, where the 
cireumstances upon which the liability is contingent 
So defendant cannot, 
action by his servant for wages, recoup, or counter- 
claim damages for plaintiff’s negligence before de- 
fendant has paid or been adjudged liable to pay dam- 
and where defendant has trans- 
ferred his demand against plaintiff to a third person 
as collateral security for a debt of defendant to the 


have not oceurred.*® 


ages therefor ;*® 


eee Scott v. Timberlake, 83 N. C. 
[a] Rule applied, and reason.— 
Since the surety of an _ insolvent 


debtor cannot be compelled to pay a 
debt he owes his principal until he is 
released of the responsibility of sure- 
tyship, he may retain what he owes 
as a counterclaim against such prin- 
cipal in an action by the latter on an- 
other note against the surety, since 
the contingent liability of the surety 
is, in view of the court of equity, a 
debt itself. Scott v. Timberlake, 83 


Na Cece 

75. Cal.—Wakeman v. Vanderbilt, 
3 Cal. 380; McClendon v. Heisinger, 
42 Cal. A. 780, 184 P 52. 


Conn.—Parsons v. Root, 41 Conn. 


161. 


Ind.—Bessire v. Corn Products Mfg. 
Co., 47 Ind. A, 298, 94 NE 353. 


Kan.—Abeles v. Cohen, 8 Kan. 180. 


Ky.—Robinson v. Shelton, 4 KyL 
996. 


La.—Lacour v. Landry, 9 Rob. 529. 


Me.—Houghton v. Houghton, 37 Me. 
72. 

Mass.—Spaulding v. 
Mass. 553, 23 AmR 391. 


Nebr.—Jones v. Sherman, 34 Nebr. 
452, 51 NW 1036. 


N. H.—Toppan v. Jenness, 21 N. H. 
232. 


Backus, 122 


N. Y.—In re Peaslee, 81 Hun 597, 
20 NYS 1028 [aff 146 N. Y. 378, 41 
NE 901. 


Oh.—Colvin v. Carter, 4 Oh. 354. 


Pa.—Garrison v. Paul, 1 Pennyp. 
380; Boyd v. Whelen, 17 Phila. 270; 
Shaw v. Folkers, 12 WklyNC 518. 


Ss. Wifes oe ee v. Madison, 24 
RSC: 


~ ¥i—Carpenter Vinoit,. Da Chipm: 


Wash.—Batley v. Dewalt, 56 Wash. 
434, 405 P1029. 


Eng.—In re Commercial Bank, L. 
RearChr 538. 


{a] Ilustration.—In an action for 
the price of-glucose, defendant can- 
not recover on a set-off for rebates, 
promised by plaintiff on condition 
that defendant should purchase from 
plaintiff all the glucose and grape 
Sugar required in the conduct of its 
business during the year 1908, where 
the action was commenced in March, 
1908, although defendant continued 
to purchase his supply from plaintiff 
up to that time. Bessire v. Corn 
Products Mfg. Co., 47 Ind. A. 298, 94 
NE 353. 


{b] Obligee of bond of indemnity 
has no cause of action against the ob- 
ligor which he can set up by way of 
a set-off or counterclaim in an action 
by the obligor against the obligee, un- 
less he has sustained some loss cpv- 
ered by the bond, or will sustain some 
loss by reason of a recovery against 
him in the action. Abeles v. Cohen, 
8 Kan. 180. 


{c] Drawee of draft.—As defend- 
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in an 


ant has no right of action on a draft 
drawn on him by plaintiff until pay- 
ment, it cannot be set off without 
proving payment. Wakeman v. Van- 
derbilt, 3 Cal. 380. 


{d] Uncertainty of accrual of dam- 
ages.—(1) In a suit begun:-by attach- 
ment, defendant cannot set off dam- 
ages on the ground that the attach- 
ment was wrongful before the attach- 
ment was dissolved, since it was not 
certain that damages would be sus- 
tained by defendant. Shaw v. Folk- 
ers, 12 WklyNC (Pa.) 518. (2) So the 
assignee of a lease containing a cove- 
nant against assignment without the 
written consent of the lessors, when 
sued by his assignor on a note given 
for the purchase of the furniture on 
the leased premises, cannot success- 
fully counterclaim for breach of the 
assignor’s covenant to obtain the writ- 
ten consent of the lessor to the as- 
signment, in the absence of any show- 
ing of disturbance of possession. Bat- 


ley v. Dewalt, 56 Wash. 431, 105 P 
1029. ‘ 
76. Merlette v. North, etc., River 


Steamboat Co., 13 Daly (N. Y.) 114. 


77. Moulton v. Perkins, 116 Me. 
218, 100 A 1020. 


78. Forke v. Homann, 14 Tex. Civ. 
A. 670, 39-SW 210. 


79. U. S.—First Nat. Bank v. An- 
glo-Oesterreichische Bank, 30 FS 1d) 
564; Deale v. Krofft, 
693, 4 (CranchiG.cC. 448: 
Lindsay, 15 F. Cas. No. 8 704, 2 Cranech 
CaiCan cone SCOLte ve Jones, PAA NE KOE SE 
No. 12,536, 1 Brock. 244. 


Ala.—Howze v. Davis, 76 Ala. 381; 
Sorrelle v. Sorrelle, 5 Ala. 245. 


Cal.—Frank H. Buck Co. v. Buck, 
162 Cal. 300, 122 P 466. 


Conn.—Parsons v. Root, 41 Conn. 


161; Henry v. Butler, 32 Conn. 140; 
Finch v. Ives, 28 Conn. 115; Hins- 
dale v. Eells, 3 Conn. 377. 

Del.—Edwards v. Temple, 2 Del. 
322, 

Ill. Ellis v. Cothran, 117 Ill. 458, 
3 NE 411; Meyer v. Temme, 72 III. 
574; Pettis v. Westlake, 4 Ill. 535; 


Jones v. Adams, 81 Ill. A. 183. 


Ind.—Judah v. Potter, 18 Ind. 224; 
Jackson v. Adamson, 7 Blackf. 597. 


Ky.—Walker v. McKay, 2 Metc. 294. 
La.—Lacour v. Landry, 9 Rob. 529. 


Me.—Robinson v. Safford, 57 Me. 
163; Houghton v. Houghton, 37 Me. 
12. 


Mass.—Warren v. Franklin Ins. Co., 
104 Mass. 518. 


Nebr.—Citizens’ State Bank vy. 
Worden, 95 Nebr. 538, 144 NW 1064. 


N. H.—Toppan v. Jenness, 21 N. H. 
232; Varney v. Brewster, 14 N. H. 
49. 


N. Y.—Martin v. Kunzmuller, 37 N. 
Y. 396; Appleton v. National Park 
Bank, 211 App. Div. 708, 208 NYS 228 
{aff 241 N. Y. 561, 150 NE 555]; Hold- 
en v. Gilbert, 7 Paige 208. 


N. C.—Mizell v. Moore, 29 N. C. 
255; Haughton v. Leary, 20 N. C. 14. 


[57 C.J.] 393 


latter, he may not set off such demand in plaintiff’s 
action against him.‘? 
based on an allegation that the action in which it is 
filed is malicious, a judgment favorable to defendant 
being essential to a right of action thereon.** 


[§ 44] 4. Claims Not Yet Due at Commencement 
of Action—a. Rule at Law. 
ant against plaintiff not due at the commencement 
of the action, cannot be set off,*® and the same rule 
applies to counterclaim,*® compensation,*! and, al- 


A counterclaim cannot be 


A demand of defend- 


Okl.—Beams vy. Young, 92 Okl. 294, 
222 P 952. 


Pa.—Russ v. Sadler, 197 Pa. St. 51, 
46 A 903; Hotchkiss v. Roehm, 181 
Pa. 65, 37 A 119; Roig v. Tim, 103 Pa. 
115; Sennett v. Johnson, 9 Pa. 335; 
Morrison v. Moreland, 15 Serg. & R. 
61; Bindley v. Pittsburgh, 64 Pa. 
Super. 371; Tradesmen’s Nat. Bank 
Vv. Cresson, 10’ Pa: Co. 57; 


Ss. vere Bank v. Heyward, 15 
S.16296; 

Fe eae rae Nat)... Bank av 
Presnalin 1109" Dex. 932, 194 (Si wWieuss4e 


Holliman v. Rogers, 6 Tex. 91; Wil- 
ee v. Christian, (Civ. A.) 223 SW 


Vt.—Jackson v. Hunt, 76 Vt. 284, 56 
A 1010. 


Va.—Francisco v. Shelton, 
779, 8 SE 789. 


Eng.—Rogerson y. Ladbroke, 1 
Bing. 93, 8 ECL 418, 130 Reprint 39; 
Hutchinson v. Reid, 3 Campb. 329, 170 
Reprint 1400; Braithwaite v. Cole- 
man, 4N.& M. 654, 30 ECL 602; Evans 
Spores, 3 T. R. 186, 100 Reprint 


[a] Bule applied.—(1) A debt pay- 
able in the future cannot be pleaded 
in bar to a present demand. Scott v. 
Jones, 21 EF. Cas. No. 123536, 1 Brock. 
244. (2) So defendant cannot set off 
plaintiff's acceptation of defendant’s’ 
draft not due at the commencement 
of the action, but due before plea 
pleaded (Deale v. ate 11. 3Cas: 
No. 3,698, 4 Cranch C. 448) (3) and 
there can be no Set- off in an action 
brought upon a contract for the sale 
of goods on credit for a bill at a cer- 
tain time, when the action is brought 
before the expiration of the time 
which the bill had to run (Hutchinson 
Vv. “Reidy, 3 “Camphs (329)... @4)y ett a: 
factor sells in his own name, the ven- 
dee cannot set off a claim against the 
factor’s principal, not yet payable. 
McCobb v. Lindsay, 15 F. Cas. No. 
8,704,, 2. CranchiiG. Gl 215: 


[b] Set-off of legacy in action by 
executor.—A legatee whose legacy has 
not been assented to, and when the 
time has not arrived and the circum- 
stances do not exist when, by law, it 
becomes payable, cannot set off the 
pecuniary provision made for him by 
the will against an action at law by 
the executor for the recovery of mon- 
ey due the testator. Howze v. Davis, 
Rae 381; Sorrelle v. Sorrelle, 5 Ala. 


85 Va. 


80. McClendon vy. 
Cal. A. 780, 184 P 52; Scatena v. Van 
Loben Sels, 19 Cal. A. 423, 126 P 187; 
Fleming v. Consolidated Motor Sales 
Co., 74 Mont. 245, 240 P 376; Scott v. 
Waggoner, 48 Mont. bs6; 139 P 454, 
LRA1916C 491; McGuire v. Edsall, 14 
Mont. 359, 36 P 453; Golden v. Paskie, 
ae App. Div. 610, 200 NYS 123; Reil- 

v. Lee, 85 Hun SLE! NYS 976 
bate LON oY 6 91850) NE 1121]; Pez- 
enik v. Greenberg, 94 Mise. 192, 157 
NYS 1093; Theobold v. Gotham Waist 
Co., 169 NYS 498; Freide v. Weissen- 
thanner, 57 NYS 831, 29 NYCivProc 
182; Sprout v. Crowley, 30 Wis. 187. 


2 rage Sandel v. George, 18 La. Ann. 


Heisinger, 42 
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though there is authority to the contrary,*? recon- 
vention;**® and furthermore the debt must continue 
due up to the time of trial..4 Thus defendant cannot 
set off money received to his use by plaintiff after 
such money has been returned by reason of its hav- 
ing been fraudulently obtained.*® Defendant may, 
however, set off a demand not due until after suit 
brought, if he has made an agreement with plaintiff 
to that effect.8® So under a statute permitting a 
set-off only in actions for money demands on con- 
tract and reguiring it to consist of matter arising’ 
out of a debt, duty, or contract, liquidated or not, 
held hy defendant at the time the suit was com- 
menced, and matured at or before the time it is 
offered as a set-off, it is not necessary that the mat- 
ter of set-off be due at the commencement of the 
action,®’? and under a statute requiring a counter- 
claim to consist of a cause of action in favor of de- 
fendant and against plaintiff which the former might 
have brought when suit was commenced, or which 
was then held, either matured or not, if matured 
when so pleaded,*® defendant may counterclaim an 
obligation due him by plaintiff which was positively 
imposed at the commencement of the action but the 
time of payment of which was dependent on demand, 
such demand having been made after institution of 
the action, but before counterclaim pleaded.*® The 
right to attach for a debt not yet due, on the ground 
of a fraudulent conveyance of property by the debt- 
or, does not give an immediate right of action on 
the debt, so as to render it available as a set-off.°° 
In an action for breach of a contract whereby plain- 
tiff was granted exclusive privileges provided that 
defendant was to receive a stipulated percentage of 
the rent of privileges subleased, defendant may, in 
the absence of proof that it was uncollectible, coun- 
terclaim his interest in a note received for the sub- 
lease, notwithstanding such note was uncollected.®? 
Where plaintiff has, by transferring a note to the 
return of which defendant was entitled, imposed up- 
on the latter the obligation of paying it, the amount 


@2. Griffin v. Chubb, 16 Tex. 219;) 
Dignowitty v. Alexander, 25 Tex. 
Suppl. 162. 


83. National Park Bank v. Con- 


insurer 
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cured, before payment of the loss, the 
could set 
amount of the loss the amounts of 
notes becoming due from the insured, 
after the commencement of the action. 
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thereof may be set off in plaintiff’s action subse- 
quently brought notwithstanding that defendant did 
not pay any money on such note until after the com- 
mencement of the aection.®? 


Book account. If part of a book account be due 
before action brought, the whole may be counter- 
claimed, although the balance became due after suit 
brought, on the ground that an account is entire and 
cannot be subdivided.®* 


Insolvent estates. Where after a suit commenced 
by an administrator the estate of his intestate is 
regarded insolvent, defendant may set off a note 
against the intestate which falls due pending the 
suit, although not due when the action was com- 
menced.®* ‘This does not, however, stand upon the 
law regulating set-off generally, but on the law re- 
specting the settlement of insolvent estates.°° 


Suretyship obligation.°° A surety who pays the 
secured debt after commencement of an action 
against him by the principal cannot set off that 
payment in such action,®? and if a surety for a debt 
pay it before it is due, the payment will, after the 
debt has become due but not before, be a legal set- 
off against his note payable to the principal, and 
held by him.°® 


Maturity of claim. A judgment is matured, with- 
in the meaning of a statute requiring a set-off to 
be matured at or before the time it is offered as a 
set-off, although the time of stay of execution has 
not expired, and a stay was obtained.®® 


Puis darrein continuance. Although a debt not 
subsisting at the commencement of the action cannot 
be set off, if the debt subsist at that time, but be 
not demandable or due until after the commence- 
ment of the action, it may then be taken advantage 
of by a plea puis darrein continuance. 


[§ 45] b. Rule in Equity. A debt due at a fu- 
ture time cannot as a general rule be set off in equity 
against a debt presently due;? and equity has no 


pal and Surety § 395. 


97. Ala.—Franklin v. McGuire, 10 


off against the 7 
Ala. 557; Cox v. Cooper, 3 Ala. 256. 


de Sear etc., T. Co, 159 La. 86,| Warren v. Franklin Ins. Co., 104 Mass. Ind.—Balser v. Wood, 69 Ind. 122. 
234. 518. Me.—Houghton v. Houghton, 37 Me. 

Aeieeenen Me tenes: 4 Exch. 87. Shannon v. Wilson, 19 Ind. 112.| '*: 

; teprin : ; ‘ rio i 

Bee Mier yy Mann, 2° Bxoh, 688 88. See statutory provisions. re be Dae yee Ss v. Paul, 1 Pennyp. 
154 Reprint 605. Lat Pi eG en eat te nen LOW be ey ee Sol 

. C.—Martin v. 
[a] Rule applied.—Where plaintiff, | °_’ peers ee L. 533. cei oh 


fraudulently warranting it to be sound 90. 
and free from vice, sold a horse for 91 
defendant and received the price, and : 
thereafter, upon rescission of the sale 
by the purchaser, returned the mon-|Ill. A 
ey, defendant cannut, in an action by 93 

plaintiff, claim as a set-off the amount , 


Iler v. Rieger, 69 Mo. A. 64. 
Fuldner v. Trieb, 127 NYS 330. 
92. ry Video Mfg. Co. v. Kelly, 26 


Demand of third person generally 
see infra § 97. 


98. Jackson v. Adamson, 7 Blackf. 
Ging. )e5or 


99. Hays v. Boyer, 59 Ind. 341. 


Thetford v. Hubbard, 22 Vt. 


thus received and returned. Murray 
v. Mann, 2 Exch. 538, 154 Reprint 605. 


86. Warren v. Franklin Ins. Co., 
104 Mass. 518; Morrison v. Moreland, 
15 Sere. & R. \(Pa.)) 61. 


[a] Thus in an action on an in- 
surance policy by the insured, where 
it appears that the policy contained a 
stipulation that in case of loss all 
sums due to the insurers when the 
loss became due should be first de- 
ducted, and all sums coming due 
should be naid or satisfactorily se- 


94 Bigelow v. Mete. 


(Mass.) 255. 
95. Bigelow v. Folger, supra. 
Set-off and counterclaim: 


Between insolvent debtor and creditor 
see Insolvency § 179. 


In actions by or against personal rep- 
resentatives see Executors and Ad- 
ministrators §§ 1866-1884. 


96. Rights of surety as to debts 
due principal from sursty see Princi- 


Folger, 2 


[a] Reason for rule.—The stay did 
not render the judgment immature, 
but simply delayed its collection on 
execution for the time provided by 
statute. Hays v. Boyer, 59 Ind. 341. 


Pat Keith v. Smith, 1 Swan (Tenn.) 


2. Parsons v. Root, 41 Conn. 161; 
Spaulding v. Backus, 122 Mass. 558, 23 
AmR 391; Reppy v. Reppy, 46 Mo. 
571; Dunn v. Uvalde Asphalt Pav. 
GCo., 175 N. Y..214, 67 NH 439. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


, 
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power to prevent.a party from collecting at law a 
debt due him because he owes to defendant a debt 
not due and which defendant may not be able to 
collect when it is due, if this fund is not stayed in 
his hands.* A set-off will, however, be allowed in 
equity on the application of complainant, where de- 
fendant is insolvent, even though the debt of com- 
plainant to defendant is not due,* although the rule 
is otherwise, if the debt of defendant to complain- 
ant is not due;° but where plaintiff is insolvent 
defendant may set off in equity a demand, although 
not yet due or payable.* In some jurisdictions, how- 
ever, it has been said that there can be no set-off 
of an unmatured demand in eases of insolvency.* 


[§ 46] 5. Pendency of Another Action Relating 
to the Same Claim. Although there has been con- 
siderable diversity of opinion on the subject,® it is 
held, in some jurisdictions, that pendency of another 
action for a claim offered as a cross demand does 
not affect the right of plaintiff in the former action 
to interpose, when sued by defendant in the former 
action, such claim in recoupment,?° set-off,11 coun- 
terclaim,!? or reconvention,!® even after verdict in 
the former action,!* or after judgment from which 
an appeal is pending,'® nor even though plaintiff 
has paid the money into court in such former suit.?® 
It has been held, however, that defendant may not 
obtain an affirmative judgment upon his counter- 
claim, but can only use it as a defense;'* and where 


3. Hayes v. Hayes, 2 Del. Ch. 191, 
73 AmD 709. 


4 Gerseta Corp. v. Equitable Trust 
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Seventh Day Adventist Pub. Assoc. v. 
fisher, 95 Mich. 274, 54 NW 759. 


Mo.—Gunn v. Todd, 21 Mo. 303, 64 


[a7 Orsi} 7395 
both actions shall have been put at issue, if it shall 
then appear that both causes of action may be tried 
on their merits in either suit the court may, in its 
discretion, stay one until the trial of that which 
involves the whole merits has been disposed of,*% 
or defendant may be compelled to elect between his 
own suit and the recoupment or counterclaim set 
up, and if he choose the latter, his own suit may be 
stayed.'® Defendant will be deemed to have waived 
his counterclaim in the second action where he also 
pleads as a defense to that action the pendency of 
the prior action which he neither asks nor offers 
to discontinue.?° In some jurisdictions the rule is 
that a demand in set-off cannot avail if it appear 
that an action is then pending for the same cause,” 
and the same rule has been applied to counterelaim,?”? 
reconvention,?* and compensation.2* These cases 
take the ground that as a set-off is in the nature of 
a cross action,”® defendant cannot be permitted to 
carry on two suits for the same cause of action at 
the same time, nor to split up his cause of action 
which, by introducing the offset, he would in effect 
do,?° and that plaintiff may reply to defendant’s set- 
off matter which, if he were defendant, he could set 
up by a plea in abatement, namely, the pendency 
of a former action.27 So although a judgment 
against plaintiff in the former action, appeal of 
whieh is pending, may not be a good defense in bar 
of his set-off in the subsequent suit,?® it is a good 


supra § 41. 


16. Evans v. Prosser, 2 T. R. 186, 
100 Reprint 524. 


Co., 241 N. Y. 418, 150 NE 501, 438 ALR 
1320; Bradley v. Angel, 3. Ne Va 475; 
Lindsay v. Jackson, 2 Paige (N. Y.) 
581. 


5. Gerseta Corp. v. Equitable Trust 
Go.) 241 N. GY.’ 418, °150; NE} 501, 48 
ALR 1320; Bradley v. Angel, 3 N. Y. 
475; Lindsay v. Jackson, 2 Paige (N. 
ya) Dos But see Feazle v. Dillard, 5 
Leigh (32 Va.) 30 (dictum that a bond 
not yet due which plaintiff has signed 
as surety may be the subject of set- 
off in equity if insolvency of defend- 
ant maker, creditor in another trans- 
action, intervenes). 


6. Jump v. Leon, 192 Mass. 511,78 
NE 532, 116 AmSR 265; Aldrich v. 
Campbell, 4 Gray (Mass.) 284; Bige- 
low v. Folger, 2 Mete. (Mass.) 255. 


[a] Rule applied where plaintiff's 
debt fell due pending suit. Bigelow 
v. Folger, 2 Metc. (Mass.) 255. 


Right of bank to apply deposit on 
unmatured debt of insolvent depositor 
to bank see Banks and Banking § 353. 


7. Putnam v. U. S. Trust’'Co, 223 
Mass. 199, 111 NE 969; 
Bank v. American Nat. Bank, (Mo. A.): 
34 SW (2d) 143. 

8. Demurrer to counterclaim or 
set-off on grounds of other action 
pending see Pleading § 512. 


9. See cases infra this section. 


10. Naylor v. Schenck, 3 E. D. 
Smith (N. Y.) 135. 


11) Til. Clayes v. White, 65 Tl. 
357; Gaddis v. Leeson, 55 Ill. 522; 
King v. Bradley, 44 Ill. 342. But see 


Smith v. Billings, 62 Ill. A. 77 (where 
in equity a set-off was disallowed be- 
cause of the pendency of other actions 
for the same cause). 


Md.—Steele v. Sellman, 79 Md. 1, 28 
A 811. ) 


Mich.—Jennison Hardware Co. v. 
Godkin, 112 Mich. 57, 70 NW 428; 


Carson Nat., 


AmD 231. 


N. Y.—Lignot v. Redding, 4 E. D. 
Smith 285; Naylor v. Schenck, 3 E. D. 


Smith 135; Tuckerman v. Corbin, 66 
HowPr 404; Lightbody v. Potter, 10 
Wend. 534. 


Pa.—Stroh v. Uhrich, 1 Watts & S. 
57; Cochran v. Cutter, 18 Pa. Super: 
282; Bell v. Cowgell, 1 Ashm. 7. But 
see Good v. Good, 5 Watts 116 [dist 
Stroh v. Uhrich, supra] (holding that 
a defendant cannot avail, himself by 
way of set-off of a debt against plain- 
tiff for which a suit is pending on ap- 
peal from arbitration by the party of- 
fering such set-off on the ground that 
such a set-off could not be allowed 
“without contravening the provisions 
of the Acts of Assembly concerning 
arbitration, and producing great in- 
convenience and confusion’’). 


Eng.—Baskerville v. Brown, 2 Burr. 
1229, 97 Reprint 804, W. Bl. 2938, 96 
Reprint 164; Evans v. Prosser, 3 T. R. 
186, 100 Reprint 524. 


12. Lindsay v. Stewart, 72 Cal. 540, 
14 P 516; Weinberg v. Weinberg, 60 
Hun 167,14 N. ¥. Suppl, 352; Wiltsie 
v. Northam, 16 N. Y. Suver. 162; Ful- 
ler v. Read, 13 N. Y. Super. 697, 15 
HowPr 236; Rundlett v. Whittal, 76 
Mise. 456, 135 NYS 697. Contra An- 
sorge v. Kaiser, 3 NYS 785, 22 AbbN 
Cas 305. 


13. Continental Nat. Bank Vv. 
Weems, 69 Tex. 489, 6 SW 802, 5 Am 
SR 85. 


14. Steele v. Sellman, 79 Md. 1, 28 
A 811; Naylor v. Schenck, 3 E. D. 
Smith (N. Y.) 185; Bell v. Cowgell, 1 
Ashm. (Pa.) 7; Baskerville v. Brown, 2 
Burr. 1229, 97 Reprint 804, W. Bl. 293, 
96 Reprint 164. 


15. Gaddis v. Leeson, 55 IIl. 
King v. Bradley, 44 Ill. 342. 


Set-off of superseded judgment in 
cause pending in appellate court see 


522; 


17. Lindsay v. Stewart, 72 Cal. 540, 
14 P 516. 
18. Fuller v. Read, 18 N. Y. Super. 


697, 15 HowPr 236. 


19. Fuller v. Read, 13 N. Y. Super. 
697, 15 HowPr 236; Fabbricotti v. 
Launitz, 5 N. Y. Super. 743. 


[a] Rule applied as to: (1) Re- 
coupment. Fabbricotti v. Launitz, 5 
N. Y. Super. 743. (2) Counterclaim. 
Fuller v. Read, 13 N. Y. Super. 697, 
15 HowPr 236. 


20. Bailey v. Fear, 182 App. Div. 
331, 169 NYS 581. es 


21. Lock v. Miller, 3 Stew. & P. 
(Ala.) 13; Whitaker v. Pope, 48 Ga. 
13; Nave v. Wilson, 33 Ind. 294; Snod- 
grass v. Smith, 13 Ind. 393; Rankin v. 
Harper, 4 Ind. 585; Banigan v. Woon- 
socket) Rubberi€o.,) 20) Rel aida oA 
518, 43 A 588. 


[a] Rule applied.—A debt can not 
be set off, where there is at the time 
suit pending against plaintiff for the 
same debt in favor of one who was 
at the bringing of said suit the true 
owner of the set-off. Whitaker v. 
Pope, 48 Ga. 13. 


22. Becroft v. Dossman, 7 Oh. Dee. 
(Reprint) 322, 2 CincLBul 110. See 
Caine v. Seattle, ete., R. Co., 12 Wash. 
596, 41 P 904 (dictum). 


23. Pierce v. Millar, 3 Mart. N. S. 
(lia.) 354; Gunby v. Lessassier, 5 La. 
A. (Orleans) 176. 


24. Porto Rico Fertilizer 


COs AN: 
Gandia, 29 Porto Rico 360. 


25. See supra § 2. 

26. Lock v. Miller, 3 Stew. & P. 
(Ala.) 13. 

27. Whitaker v. Pope, 48 Ga. 13. 


See Caine v. Seattle, etc., R. Co., 12 
Wash. 596, 41 P 904 (dictum). 


28. Tomlinson y. Nelson, 49 Wis. 
679, 6 NW 366. 
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defense in abatement.?® 


In successive actions by same plaintiff, defendant 
may not interpose the same set-off*° or counter- 
claim,*? except that where the counterclaim is plead- 
ed as a defense, it may properly be interposed as a 


2 


defense;** and defendant may be required to elect 
in which suit his counterclaim shall be pleaded.*? 
Where a set-off is pleaded in successive actions, 
however, defendant may introduce evidence to show 
that the verdict in the previous case could not le- 
gally operate as a bar to his defense in the subse- 


quent action.** 


[§ 47] D. Necessity That Recoupment Be Based 
The damages which defend- 
ant in an action on a contract may recoup are only 
such as were caused by plaintiff’s default.*° 


on Plaintiff’s Default. 


29. Tomlinson v. Nelson, supra. 

30. Chase-v. Strain, 15 N. H. 535. 
. 31. Strong v. District of Columbia, 
LmeOtee Cl (UsiS.). clln MALY BS Aldus 


Realty Co. v. Breslof, 133 Misc. 149, 
231 NYS 640; Tuckerman v. Corbin, 
66 HowPr (N. Y.) 404. 
Wierd, 224— INGO Se Lig 
plaintiff's actions). 


fa] Rule applied, where defendant 
pleaded the same counterclaim in suc- 
cessive actions upon different promis- 
sory notes. Tuckerman y. Corbin, 66 
HowPr (N. Y.) 404. 


32. <A. B. Aldus Realty Co. v. Bres- 
lof, 133 Mise. 149, 231 NYS 640. 


[a] Rule applied in an action to re- 
cover a monthly installment of rent 
due where defendants pleaded the 
same facts by way of counterclaim 
and defense as they pleaded in an ac- 
tion by plaintiff against them for a 
prior monthly installment of rent. 
A. B. Aldus Realty Co. v. Breslof, 133 
Misc. 149, 231 NYS 640. 


33. Strong v. District of Columbia, 
PwC Cl 217) 


See Ward v. 
(consolidating 


34. Merchants’ Bank v. Rawls, 21 
Ga. 289. 
35. Ala.—Burnett v. Miller, 205 


Ala. 606, 88 S 871. 


Del.—Moore v. Speal, 29 Del. 101, 97 
A 237. 


Il]—Keegan v. Kinnare, 123 Ill. 280, 
14 NE 14. 


Mich.—Fuller v. Parrish, 3 Mich. 


211. 
Tenn.—Mack Vv. Hugger Bros. 
Constr... Co., 153 Tenn. .260, 288 SW 


448, 46 ALR 389. 


“It must appear that the damages 
sought by recoupment resulted to the 
defendant by reason of some default 
or noncompliance on the part of the 
plaintiff.” Webster v. Beebe, supra. 


“The right to recoup depends upon 
the complainant’s failure to comply 
with some cross-obligation, or upon 
the violation of some duty which the 
Jaw imposed in the making and per- 
fermance of the contract.” Mack y. 
Hugger Bros. Constr. Co., supra. 


[a] Thus, if defendant’s damages 
were caused by his own termination 
ot the contract, they cannot be set off 

by way of recoupment. Moore vy. 
Speal, 29 Del. 101, 97 A 237. 


Subsisting right in favor of defend- 
ant see supra §§ 40-46. 


36. Stevens v. Blen, 39 Me. 420. 
[a] Thus, where defendant took 


SET-OFF AND COUNTERCLAIM 


[§§ 46-49 


[§ 48] E. Necessity That Record Protect Plaintiff 


matter.?® 


from Further Litigation. 
set off an account at law, it must be of such a char- 
acter that when the case is properly settled the ree- 
ord will show what was determined, and protect 
plaintiff from further litigation on the same subject 


To entitle defendant to 


[§ 49] F. Arising Out of Transaction*?’—1, Ne- 
cessity and Propriety—a. Recoupment.** In recoup- 
ment defendant’s 
contract or transaction as that on which plaintiff’s 


claim must arise out of the same 


cause of action is founded,*® or be connected with the 


back a horse he had sold to plaintiff, 
on his saying that he would do what 
was right about it, or would leave it 
to a third person, and plaintiff had in 
fact used and damaged the horse 
while so owning it, in an action be- 
tween them, such claim for use and 
damage is not a matter in set-off. 
Stevens v. Blen, 39 Me. 420. 


37. Cross references: 


Character of claim as on contract or 
in tort see infra §§ 68-81. 


Connected with subject of action see 
infra §§ 63-67 


38. Defined see supra § l. 
Sufficiency see infra §§ 54, 55. 


Necessity that both claims be of 
such a nature as to be susceptible of 
adjustment in one action see supra § 
20. 


39. Ala.—Norton v. Bumpus, 221 
Ala. 167, 127 S 907; Craft v. Standard 
Ace. InssCon 22 Ohad auG galas ope cls 
Brown v. Patterson, 214 Ala. 351, 108 
S 16, 47 ALR 1093; Burnett v. Miller, 
204 Ala. 606, 88 S 871; Mayberry v. 
Leech, 58 Ala. 339; T. L. Farrow Mer- 
cantile Co. v. Riggins, £40 Ala. Ay 529) 
tL S: 963% 


Ark.—State v. Arkansas Brick, etc., 
Co., 98 Ark. 125, 135 SW 843, 33 LRA 
NS 376; Arnold v. Daley, 16 SW 9; 
White v. Reagan, 32 Ark. 281; Key v. 
Henson, 17 Ark. 254. 


Del.—Moore v. Speal, 29 Del. 101, 97 
A 237; Webster v. Beebe, 24 Del. 314, 
76 A 54, 56 


D. C.—McGuire v. Gerstley, 26 App. 
193 ‘[aff 240 U. S: 489,27 SCt 332, 51 
L. ed. 581]. 


Fla.—Payne v. Nicholson, 131 S 
324; Delco Light Co. v. John Le Roy 
Hutchinson Properties, 99 Fla, 410, 128 
S 831; Jarrett Lumber Co. v. Réese, 
66 Fla. 317, 63 S 581. 


Ga.—Hamilton v. Grangers’ L., etc., 
Ins. Co., 65 Ga. 750; Tench v. Down- 
ey Hospital, 36 Ga. A. 20, 1385 SE 106; 
Sammons v. F. A. Read, Inc., 31 Ga. 
A. 768, 121 SE 855; McNatt v. Citi- 
zens’, etc., Bank, 20 Ga. A. 755, 93 SE 
271; Ralph T. Birdsey Co. v. Porter, 
18 Ga. A. 391, 89 SE 435. 


Hawaii.imHong Hoon vy. Lum Wai, 
26 Hawaii 546; Oahu R., ete., Co. 
v. Waialua Agricultural Co., 16 Ha- 
waii 520. 


Ill—Evans vy. Hughey, 76 Ill. 115; 
Shirk v. Birk Bros. Brewing Co., 191 
Ill. A. 15; Burroughs -v. Selleck, 185 
Ill. A. 446; Bostrom v. Becker, 172 Ill. 
A. 410; Lloyd v. Manufacturers, etc., 
Co;, 102° D1, A. 551; 


‘subject of the action.*° 
springs out of the contract or transaction on which 
plaintiff seeks recovery, it may be recouped,*! but 
defendant cannot recoup for matters not connected 


Thus, if defendant’s claim 


Me.—Petersen Oven Co. v. Fickett, 
121 Me. 413, 117 A 575; Winthrop 
Sav. Bank v. Jackson, 67 Me. 570, 24 
AmR 56. 


Md.—Fidelity, ete., Co. v. Haines, 
(3 Mid! 4545 (28) AN S93. 02 Jae RUAm ong. 
Lee v. Rutledge, 51 Md. 311. 


Mass.—Marden-Wild Corp. v. Da- 
mon, 171 NE 453; American Bridge 
Senate Boston, 202 Mass. 374, 88 NE 


Mich.—Sharpless Separator Co. v. 
Brown, 174. Mich. 16, 140 NW 528; 
Helwig v. Lascowski, 82 Mich. 619, 46 
NW 1033, 10 LRA 378; Ward v. Fel- 
me 8 Mich. 281. 


J.—Winter v. Schoenfeld, 78 N. J. 
ie aS 73 A 42. 


N. Y.—Merry Realty Co. v. Shamo- 
kin, ete., Real Est. Co., 186 App. Div. 
588, 174 NYS 627 [aff 103 Misc. 9, 169 


NYS 696]; Pattison v. Richardson, 22 
Barb. 143; Bloodgood v. Ingoldsby, 1 
Hilt. 388; Murden v. Priment, 1 Hilt. 


75; Batterman v. Pierce, 3 Hill 171. 


Tenn.—Mack v. Hugger Bros. 
Constr. Co., 153 Tenn. 260, 283 SW 448, 
450, 46 ALR 389; Nashville, ete., R. 
Co. v. Chumley, 6 Heisk. 325, 


Va.—Richmond College v. Scott- 
Nuckols Co., 124 Va. 333, 98 SE 1. 


W. Va.—Williams Hardware Co. v. 
Phillips, 109 W. Va. 109, 153 SE 147; 
Allen vy. Simmons, 90 W. Va. 774, 111 
SE_838; West Virginia Pulp, etc., Co. 
Vv. Whitmore, 89 W. Va. 622, 109 SE 
722; Logie v. Black, 24 W. Va. 1. 


[a] Thus the damages claimed 
may grow out*of the matter set forth 
in the complaint, or arise from plain- 
tiffs breach of contract on which the 
suit is founded, or from the violation 
of a duty imposed by the contract. 
pets v. Miller, 205 Ala. 606, 88 S 
8 


{[b] Effect of statute—A statute 
providing for affirmative relief for de- 
fendant if his claim exceeds plaintiff's 
does not enlarge class of claims that 
may be pleaded in recoupment or re- 
convention and leaves such matter to 
be adjudged on the settled vrinciples 
of the common law. Craft v. Stand- 
ard Acc.-Ins. €o., 220 Alao6; 123 S 271% 
T. L. Farrow Mere. Co. v. Riggins, 14 
Ala. 7A. 5295 TE S963. 


40. See infra § 63. 


41. Ala.—Cleveland Laundry Mach. 
Mfg. Co. v. Southern Steam Carpet 
Cleaning Co., 204 Ala. 297, 85 S 535; 

ashington v. Timberlake, 74 Ala. 
259; Maudlin v. Armistead, 14 Ala. 
702; Hatchett v. Gibson, 13 Ala. 587. 


Ill.—McArthur Bros. Co. v. Whitney, 


Sw 


*By GILBPRT G. FINLEY (8§ 49-70). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 49] 


with the subject matter of plaintiff’s claim, and which 


’ 


SET-OFF AND COUNTERCLAIM 


are founded upon an independent and distinct. con- 


202 Ill. 527, 67 NE 163 [aff 104 Il. 
A, 570]; Streeter v. Streeter, 43, Ill. 
155; Peck v. Bligh, 37 Ill. 317; Sanger 
v. Fincher, 27 Ill. 346; Brigham v. 
Hawley, 17 Ill. 38; Davis, etc., Bldg., 
etc., Co. v. Moberly, 65 Ill. A. 228. 


Mich.—Moskin vy. Goldstein, 225 
Mich. 389, 196 NW 415; Chandler v. 
Childs, 42 Mich. 128, 3 NW 297. 


Mo.—Grand oes of Masons v. 
Knox, 20 Mo. 433 


E nace 
Co. v. Diamond State Steel Co., 13 Pa. 


Dist. 61. 


R. I.—McPhillips v. Durkin, 41 R. I. 
295, 103 A 929. 


Vt.—Davenport v. Hubbard, 46 Vt. 
200, 14 AmR 620. 


Va.—Leterman vy. Charlottesville 
Lumber Co., 110 Va. 769, 67 SE 281. 


-{a] Basis of right.—In such case 
defendant may assert his claim for 
damages under his common-law right 
of recoupment, or under Gen. L. (1923) 
§ 6145, which does not impair his 
common-law right, but in-addition 
thereto permits defendant to recover 
any legal damages in excess of the 
damages claimed by plaintiff. Leter- 
man v. Charlottesville Lumber Co., 
110 Va. 769, 67 SE 281. 


U. S.—Dietrich v. Ely, 63 Fed. 
413° iW CCA 266. 


Ala.—Craft v. Standard Acc. Ins. 
Co., 220 Ala. 6, 123 S 271; Washington 
v. Timberlake, 74 Ala. 259; Mayberry 
v. Leech, 58 Ala. 339; Walker v. Mc- 
Coy, 34 Ala. 659; Mauldin v. Armi- 
stead, 14 Ala. 702; Hatchett v. Gib- 
son, 13 Ala. 587. f 


Ark.—Davis v. Davis, 93 Ark. 93, 
124 SW 525; Arnold v. Daley, 16 SW 
9; Key v. Henson, 17 Ark. 254, 


Conn.—Starkey v. Peters, 18 Conn. 
181; McLean v. McLean, 1 Conn. 397. 


Del.—Moore v. Speal, 29 Del. 101, 97 
A 237; Edge Moor Iron Co. v. Brown 
eee Mach. Co., 22 Del. 10, 62 A 

54. 


D. C.—McGuire v. Gerstley, 26 App. 
193 [aff 204 U. S. 489, 27 SCt 332, 51 
L. ed. 581]. 


Ga.—Dooley v. Gorman, 104 Ga. 767, 
31 SE 203; Hamilton v. Grangers’ L., 
ete Ins, Cox” 6b Ga. 27505.) Mell. ov. 
Moony, 30 Ga. 413; Atlantic Coast 
Line R. Co. v. Snodgrass, 14 Ga. A. 
668, 82 SE 153; Jester v. Bainbridge 
State Bank, 4 Ga. A. 469, 61 SE 926; 
Gem Knitting Mills v. Empire Print- 
ing, ete., Co., 3 Ga. A. 709, 60 SE 365. 


Hawaii.—Hong Hoon y. Lam Wai, 
26 Hawaii 546; Oahu R., etc., Co. v. 
Waialua Agricultural Co., 16 Hawaii 
520. 


Ijl.— Keegan v. Kinnare, 123 Ill. 
280, 14 NE 14; Waterman v. Clark, 76 
Ill. 428; Evans v. Hughey, 76 I1l. 115; 
Hubbard v. Rogers, 64 Ill. 434; 
Streeter v. Streeter, 43 Ill. 155; De 
Forrest v. Oder, 42 Ill. 500; Stow v. 
Yarwood, 14 Ill. 424; Peterson v. Iris 
Theatre Co., 218 Ill. A. 416; Niblack 
v. Adler, 209 Ill, A. 156; Sleepy Eye 
Milling Co. v. Hartman, 184 Ill. A. 308; 
Lloyd v. Manufacturers, etc., Ware- 
house Co., 102 Ill. A. 551; Barker v. 
Turnbull, 51 Ill. A. 226; Poppers v. 
Meager, 33 Ill. A. 19; Hartshorn v. 
Kinsman, 16 Ill. A. 555. 


Ind.—Miles v. Elkin, 10 Ind. 329; 
Slayback v. Jones, 9 Ind. 470. 


Me.—Ruggles Lightning Rod Co. v. 
Ayer, 124 Me. 17, 125 A 144; Gilchrist 
v. Partridge, 73 Me. 214; Winthrop 
Sav. Bank v. Jackson, 67 Me. 570, 24 
AmR 56. 


Md.—Maryland Fidelity, etc., Co. v. 
Haines, 78 Md. 454, 28 A 393, 23 LRA 
652; Simmons yv. Haas, 56 Md. 153. 


Mass.—Marden-Wild Corp. v. Dam- 
on, 171 NE 453; Western Newspaper 
Union v. Dittemore, 264 Mass. 74, 161 
NE 908; Barlow Mfg. Co. v. Stone, 
200 Mass. 158, 86 NE 306; Isenburger 
v. Hotel Reynolds Co., 177 Mass. 455, 
59 NE 120; Brighton Five Cents Sav. 
Bank v. Sawyer, 132 Mass. 185; Home 


Sav. Bank v. Boston, 131 Mass. 277. 
Mich.—Alderton v. Williams, 130 
Mich. 626, 90 NW 661; Forrest v. 


Johnson, 100 Mich. 321, 58 NW 1005; 
Helwig v. Lascowski, 82 Mich. 619, 46 
NW 1033, 10 LRA 378; Morehouse v. 
Baker, 48 Mich. BODE 12 NW 170; Hol- 
land v. Rea, 48 Mich. 218, 12 NW 
167; Molby v. Johnson, 17 Mich. 382; 
Thompson Vv. Richards, 14 Mich. 172; 
Fuller v. Parrish, 3 Mich. 211. 


Miss.—Fowler v. Payne, 49 Miss. 32. 


Mo.—Grand Lodge of Masons v. 
Knox, 20 Mo. 433. 


N. J.—Weir v. Allen, 89 N. J. L. 
597, 99 A 328; Bird v. Magowan, 43 
A 278; Bozarth v, Dudley, 44 N. J. L. 


304, 43 AmR 373. 
N. Y.—Pattison v. 


Richards, 22 


Barb. 143; Deming v. Kemp, 6 N. Y. 
Super. 147; Seymour v. Davis, 6 N. Y. 
Super. 239; Cram v. Dresser, 2 N. Y. 
Super. 120; Boston Silk, etce., Mills 


v. Eull, 37 HowPr 299; 
tin. 4 AlbLJ 30; 
3 ED OF. 


Pa.—Charlton v. Allegheny City, 1 
Grant 208; Gogel v. Jacoby, 5 Serg. & 
R. 117, 9 AmD 339; Foster, v. Bell, 2 
Miles 399. 


Tenn.—Arco Co. v. Garner, 143 
Tenn. 262, 227 SW 1025; Nashville, 
ete. KR: Co. v. Chulmey, 6 Heisk. 325. 


Vt.—Sampson v. Warner, 48 Vt. 
247; Davenport v. Hubbard, 46 Vt. 
200, 14 AmR 620. 


Va.—Richmond College v. Scott- 
Nuckols Co., 124 Va. 333, 98 SE 1. 


W. Va.—Orrick, etc., Co. v. Dawson, 
67 W. Va. 403, 68 SE 39; Clark’s Cove 
Guano Co. v. Appling, 33 W. Va. 470, 
- ae 809; Logie v. Black, 24 W. 

Bau 


Wis.—Racine County Bank v. Keep, 
13 Wis. 209. 


[a] Illustrations.—(1) In an ac- 
tion on a bond on appeal from a judg- 
ment for recovery of real estate, de- 
fendant could not recoup damages ac- 
cruing by the fact that the sheriff, 
who executed the judgment, forcibly 
deprived him of the premises and 
refused to allow him to remove build- 
ing thereon. Keegan v. Kinnare, 123 
Tll. 280, 14 NE 14. (2) In an action 
on appeal bond, defendant cannot re- 
coup for plaintiff's misapplication of 
money deposited as security for rent. 
Peterson v. Iris Theatre Co., 218 Ill. 
AAG. ((3)) Inkaesuity to recover for 
services in selling land by an agent, 
who had neglected to record a mort- 
gage until after the liens had at- 
tached to the mortgaged premises, 
which defendant was compelled to 


Bailey v. Mar- 
Batterman v. Pierce, 


pay, defendant could not recoup 
therefor. Evans v. Hughey, 76 Ill. 
115. (4) In an action in trover to 


recover the value of the property cov- 
ered by a chattel mortgage, brought 
by the mortgagor after tendering the 
amount of the indebtedness to the 
mortgagee, the mortgagee is not en- 
titled to the amount of his debt by 
way of recoupment, as the lien was 
discharged by the tender, so that the 
indebtedness of the mortgagor had no 
longer any connection with the prop- 
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tract or transaction.*? 


erty covered by the mortgage. Ful- 
ler v. Parrish, 3 Mich. 211. (5) In an 
action upon a promissory note secured 
by a real estate mortgage, defendant 
cannot recoup damages sustained by 
the mortgagee’s negligence in procur- 
ing insurance upon a house upon the 
land under an agreement subsequent 
to the mortgage. Brighton Five 
Cents Sav. Bank v. Sawyer, 132 Mass. 
185. (6) In an action on a note given 
for the price of goods, defendant can- 
not recoup damages for breach of 
plaintiff’s executory contract to re- 
ceive such goods as defendant should 
not be able to sell; such contract be- 
ing a new and independent agreement, 
in no way part of the consideration 
for the note. Ruggles Lightning Rod 
Co. v. Ayer, 124 Me. 17, 125 A 144. 
(7) In an action by a bank on a new 
note against members of partnership 
as individuals, a claim for a balance 
due out of funds furnished by the 
bank on receiving old note therefor, 
which funds were deposited with a 
clerk of the bankruptcy court for a 
composition settlement with the 
partnership’s creditors, cannot be re- 
couped. Niblack v. Adler, 209 Ill. A. 
156. (8) In an action on an implied 
contract for extras furnished in per- 
forming an express contract under 
seal, defendant cannot recoup dam- 
ages arising from breach of the ex- 
press contract. Bozarth v. Dudley, 44 
N.. Je Le 304, 43 AmER 373.- (9)eIn- an 
action by a father to restrain his chil- 
dren from entering on and interfering 
with his possession of land, a claim of 
one of the defendants, for compensa- 
tion for services rendered plaintiff as 
a nurse or domestic, is entirely dis- 
tinct from the subject matter of the 
suit, and cannot be litigated therein. 
paras v. Davis, 93 Ark. 93, 124 SW 
525. 


{b] Independent contracts.—In an 
action to recover for apples sold and 
also for peach carriers sold and deliv- 
ered to defendant, any damage sus- 
tained by defendant from plaintiff’s 
failure to perform one of his con- 
tracts cannot be set off against plain- 
tiff’s claim under the other contract, 
Moore v. Speal, 29 Del. 101, 97 A 237. 


[e] Torts.—(1) Defendant cannot 
recoup for torts not connected with 
plaintiff's cause of action. Dietrich 
v. Ely, 63 Fed. 413, 11 CCA 266; Ar- 
nold v. Daley, (Ark.) 16 SW 9; Edge 
Moor Iron Co. v. Brown Hoisting 
Mach. Co., 22 Del. 10, 62 A 1054; Gerd- 
ing v. Adams, 65 Ga. 79; Evans v. 
Hughey, 76 Ill. 115; Winthrop Sav: 
Bank v. Jackson, 67 Me. 570, 24 AmR 


56; Bird v. Magowan, (N. J.) 43 A 
278; Peabody v. Beach, 13 N. Y. Su- 
per. 53; Peabody v. Bloomer, 12 N. 
Y. Super. 678; Cram v. Dresser, 4 


N. Y. Super. 120; Murden v. Priment, 
1 Hilt. 75; Sampson v. Warner, 48 Vt. 
247. (2) In an action upon a note giy- 
en for three mules, defendant could 
not recoup on the ground that the 
vendor had caused one mule to be 
sold under an attachment. void be- 
cause not Supported by an affidavit, 
as the attachment did not arise out 
of the contract, but in violation of it 
in defendant’s not paying the note. 
Gerding v. Adams, 65 Ga. 79. (3) A 
elaim for damages for negligence of a 
director cannot be recouped against 
a claim he has against the corpora- 
tion, growing out of a different trans- 
action. Bird v. Magowan, (N. J.) 43 
A 278. (4) A claim for malicious 
prosecution is not the proper subject 
of recoupment in a suit subsequently 
brought upon a contract, in violation 
of which the former suit was brought. 
Sampson v. Warner, 48 Vt. 247. 


{d] Defalcation.—(1) Claims to- 


398 [57 C.J.] 


[§ 50] b. Set-Off.48 


ject matter thereof.** 


tally unconnected with plaintiff's 
cause of action are not proper matter 
for defalcation. Gogel v. Jacoby, 5 
Serge. & R. (Pa.) 117, 9 AmD 339. (2) 
In scire facias by a city for grading 
and paving a street, defendant may 
not defaleate damages sustained by 
him by reason of the grading of an- 
other street by the city, the transac- 
tions being independent. Charlton v. 
Allegheny City, 1 Grant (Pa.) 208. 


[e] In action of account, the prin- 
ciple that disconnected and independ- 
ent claims cannot be applied’ to the 
extinguishment of each other is ap- 
plicable. Starkey v. Peters, 18 Conn. 
181, 


[f] Application of statute.—Dis- 
trict Court Act § 64, authorizing re- 
ceoupment not only of damages sus- 
tained by reason of any cause of ac- 
tion arising out of the contract, but 
also of damages sustained by reason 
of any cause connected with it, does 
not apply to a case where preéxisting 
causes have become merged with the 
one on which plaintiff sues. Weir v. 
Allen, 89 N. J. Law, 597, 99 A 328. 


43. Defined see supra § 2 et seq. 


Necessity that the set-off arise out 
of the note transaction in action by 
transferee of: 

Negotiable instrument before matur- 

ity see Bills and Notes § 1062. 


Overdue negotiable paper see infra §§ 
162-166. 


Sufficiency see infra § 56. 


44. Sammons v. F. A. Read, Inc., 
31 Ga. A. 7638, 121 SH 855; -Ontjes vy. 
Rhodenbaugh, 89 Kan. 533, 132 P 211; 
Merry Realty Co. v. Shamokin, etc., 
Real Hst. Co., 186 App. Div. 538, 174 
NYS 627 [aff 103 Misc. 9, 169 NYS 
696]; Bullock v. Albert, (R. I.) 129 A 
604. 


45. Ala.—Mooney v. Hough, 84 
Ala. 80, 4 S 19; Washington v. Tim- 
berlake, 74 Ala. 259; Snow v. Scho- 
pecs Mfg. Co., 69 Ala. 111, 44 AmR 
509. 


Ark.—Stephens v. Springfield Busi- 
ness College, 215 SW 622. 


Del.—Morrow v. Frankish, 27 Del. 
534, 89 A 740. 


Ga.—Nix v. Ellis, 118 Ga. 345, 45 
SE 404, 98 AmSR 111; McAllister v. 
Millhiser, 96 Ga. 474, 23 SE 502; 
Cannon v. Campbell, 69 Ga. 263; Ham- 
ilton v. Grangers’ Loan, etc., Ins. Co.; 
65 Ga. 750; Zeigler v. Scott, 10 Ga. 
389, 54 AmD 395; Reynolds v. Speer, 
88 Ga. A. 570, 144 SE 358; Sammons 


VielweAs read. incre Ga. As 7i6e. mek 
SE 855. 
Ill.—East v. Crow, 70 Ill. 91; Ster- 


ling-Midland Coal Co. v. Great Lakes 
Coal,’ ete:, Co., 240 Ill. A. 216; Lloyd 
v. Manufacturers, etc., Co., 102 III. 
A. 551. But see Freibroth v. Miami, 
70 Ill. 523 (holding that defendant in 
a mechanic’s lien proceeding, upon 
whose failure to answer a default has 
been entered against him, has no right 
to set off against his indebtedness a 
distinct unconnected debt due him 
from the petitioner. The ground of 
the decision sems to be, however, that 
the set-off could not be allowed be- 
cause not pleaded, and not because 
unconnected with petitioner’s de- 
mand). 


Ind.—Wainwright v. P. A. & F. M. 


In set-off it is not necessary 
that defendant’s claim arise from the contract or 
transaction sued upon or be connected with the sub- 
As a general rule statutes of 
set-off are construed to allow the right of set-off 
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Roots Co., 176 Ind. 682, 97 NE 8; Saw- 
ees V. Hass, ‘79 Ind seas 292, 137 NE 


Kan.—Ontjes v. Rhodenbaugh, 89 
ISG ow omy, ALBA leds Palit 


Ky.—Louisville Bridge Co. v. Dodd, 
85 SW 683, 27 KyL 454; Arthurs v. 
Thompson, 97 Ky. 218, 30 SW 628, 17 


KyL 118; Wake v. Commonwealth 
Bank, 2 Dana 394. But see Duff v. 
Wilking, 208 Ky. 817, 263 SW 373 


(holding that since defendant’s claim 
was entirely distinct and separate 
from plaintiff’s claim he could liti- 
gate it in the action only by way of 
set-off and not by counterclaim). 


Mass.—American Bridge Co, v. Bos- 
ton, 202 Mass. 374, 88 NE 1089; Rich- 
ards v. Blood, 17 Mass. 66. 


Miss.—Wilkinson vy. Searles, 70 
Miss. 392, 13 S 470. 


Mo.—Ashby v. Shaw, 82 Mo. 76. 


N. Y.—Belden v. State, 31 Hun 409 
[aff 103 N. Y. 1, 8 NE 363]; Owens v. 
Ackerson, 8 HowPr 199; Columbia 
Ins, Co. v. Block, 18-Johns. 149. 


Pa.—Ellmaker v. Franklin F. Ins. 
Co., 6 Watts & S. 439; Thomas v. 
Shoemaker, 6 Watts & S. 179; Car- 
man v. Franklin F. Ins. Co., 6 Watts 
& S. 155; Phillipsv. Lawrence; 6 
Watts & S. 150; Nickle v. Baldwin, 4 
Watts & S. 290; Steigleman v. Jef- 
feries, 1 Serg. & R. 477, 7 AmD 626; 
Wanamaker v. Quinn, 27 Pa. Super. 
288; Kelley v. Bogue, 1 Phila. 91. See 
also Brotherton v. Haslet, 5 Serge. & 
R. 334 (holding that in an action ona 
bond entered into by defendant as 
surety defendant cannot set off an 
execution levied on lan’d sold him by 
plaintiff which execution was issued 
on a judgment obtained against plain- 
tiff subsequent to the sale, defendant 
having paid nothing on the judgment, 
and it being unlawful to sell the land 
under the execution). 


W. Va.—West Virginia Pulp, etc., 
Co. v. Whitmore, 89 W. Va. 622, 109 
SE 722, 723. 


Newfoundl.—Rutherford v. Dickin- 
son, 5 Newfoundl. 382. 


“The thing that characterized it 
[defendant’s claim] as an offset is 
not the transaction out of which it 
arises.” West Virginia Pulp,:etc., Co. 
v. Whitmore, supra. 


“A plea of set-off ...is a de- 
fense which goes not to the justice 
of plaintiff’s demand, but which sets 
up a demand against plaintiff, and in- 
eludes all mutual debts and liabili- 
ties.” Sammons v. F. A. Read, Inc., 
31 Ga. A. 763, 121 SH) 855, 


[a] MTllustrations.—(1) In an ac- 
tion for the recovery of pianos sold 
to defendant, defendant has the right 
to set off a claim against plaintiff, 
arising out of the breach of warranty 
of other pianos sold by plaintiff to 
defendant. Snow v. Schomacker Mfg. 
Co., 69 Ala. 111, 44 AmR 509. (2) De- 
fendant when sued on an open ac- 
count’can plead in set-off that he was 
damaged by plaintiff’s wrongful re- 
fusal, after demand, to return certain 
notes belonging to ‘defendant, and 
pledged as collateral to another debt 
due plaintiff, which was paid. McAlI- 
lister v. Millhiser, 96 Ga. 474, 23 SE 
502. (3) Usury paid on a former con- 
tract may be pleaded as a set-off to 
an existing debt. Zeigler v. Scott, 10 
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of all mutual debts and demands between the parties, 
whether independent and unconnected with plaintiff's 
cause of action,*® or springing from, and connected 
with the contractual transaction upon which plain- 
tiff’s claim is based.*® 


However, it has been held 


Ga. 389, 54 AmD 395. (4) The liabil- 
ity of a surety to contribute where 
his cosurety has paid the debt may 
be set off in a subsequent action by 
the surety on a distinct debt against 
the cosurety. Ashby v. Shaw, 82 Mo. 
76. (5) If a partial payment be made 
upon a note, which is afterward paid 
in full, or merged in a renewal, with- 
out deduction of the partial payment, 
that may then be considered as so 
much money had and received by the 
payee, to the use of the party who 
paid it; and he may maintain as- 
sumpsit for it, or may plead it as a 
set-off pro tanto against the new note. 
Wake v. Commonwealth Bank, 2 Dana 
(Ky.) 394. (6) In an action on a note, 
it is permissible to set off damages 
for the wrongful taking and injury 
by plaintiff of a horse belonging to 
defendants. Ontjes v. Rhodenbaugh, 
89) Kanivs335 132 201 G7), inpassuat 
on a note, plaintiff’s breach of inde- 
pendent contract with defendant may 
be set off. Reynolds v. Speer, 38 Ga. 
A. 570, 144 SE 358. (8) In an action 
on a note, defendant could set off 
usury paid plaintiff on other notes. 
Sawyer v. Hass, 79 Ind. A. 192, 137 
NE 622. (9) In an action for money 
loaned, the defendant can set up a 
claim for personal services rendered 
the plaintiff, and, if established, have 
it set off against plaintiff’s claim. 
Ferra v. Frankish, 27 Del, 534, 89 


[b] In an action for goods sold at 


}auction for cash, defendant may set 


off a note of plaintiff. Stettinius v. 
Cre at F. Cas. No. 13,385, 4 Cranch 


US S-——Smith va U.S beter 
107 Shae 94 U. S. 214, 24 L. ed. 115]. 


Ala.—Mobile, etce., R. Co. v. Clan- 
tons 59) SAda. 3592. 3 Am Rb: 


Ark.—Missouri, ete., R. Co. v. Brid- 
well, 7S ¢Ark.. 37, 9 (SW {@2d) Massie 
Stephens v. Springfield Business Col- 
lege, 215 SW 622; Crawford v. Mc- 
Donald, 84 Ark. 415, 106 SW 206. 


Fla.—Muller v. Ocala Fdy., 
Works, 49 Fla. 189, 38'S 64. 


Ill.—East v. Crow, 70 Ill. 91; 
v. Doolan, 55 Ill. 526; Hdwards. v. 
Todd, 2 Ill. 462; Davis, ete, Bldg., 
ete., Cou vi Moberly, 265) [le Avwen se 
Steinhoff v. Centralia Hlectric Light, 
ete. CO. 040, ELIS Aweah ae 


Schone let at v. Tibbott, 4 Greene 


Kan.—Ontjes v. Rhodenbaugh, 89 
Kan, 5335. 132 Py 210 Barton vorNas 
tional Land Co., 27 Kan. 634. 


F ad ia ae v. Humphrey, 39 Me. 
82. 


ete, 


Queen 


Mich.—Jones v. Hoffman, 150 Mich. 
129, 113 NW 316; Yeomans vy. Parker, 
105 Mich. 328, 68 NW 316. 


N. H.—Elliot v. Heath, 14 N. H. 131. 


Pa.—Noble v. James, 2 Grant 278; 
Carman v. Franklin F. Ins. Co., 6 
Watts & S. 155; Nickle v. Baldwin, 4 
Watts & S. 290; Shaw v. Badger, 12 
Serg. & R. 275; John R. Keim Mills, 
Inc. v. Philadelphia Lubricator, ete., 
Co., 19 Pa. Dist. 602; Stover v. Hotel 
Co., 3 WklyNC 156. 


S. C.—Cooke v. Rhine, 1 S. C. L. 16. 


Tenn.—Caldwell = v. 
Baxt. 266. 


W. Va.—West Virginia Pulp, etc., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


McElroy, 2 


‘ \ 


§§ 50-51] 


under some statutes, particularly the earlier ones, 
that the right of set-off is limited to debts or de- 
mands growing out of a transaction independent of 
the contract or transaction sued on.*7 In an action 
by an execution debtor on an indemnity bond given 
the sheriff for damages for the levy on and sale of 
exempt property, the amount of the original judg- 
ment cannot be set off.4§ 


In equity a set-off is not confined to matters aris- 
ing out of the contract or transaction sued on.*® 


In trespass. In an action for a wrongful and mali- 
cious trespass by defendant a transaction wholly 
apart and separate from plaintiff’s claim cannot be 
set off.5° 


[§ 51] c. Counterclaim®'—(1) In General. Al- 
though in a few jurisdictions the statutes authorize 
as a counterclaim any claim in favor of defendant 
and against plaintiff, generally there is some restric- 
tion as to the subject matter of the claim which may 
be counterclaimed. In the majority of jurisdictions, 
in which a counterclaim is authorized, the section of 
the code or statute dealing with the proper subject 
matter thereof is divided into two subdivisions, and 
provides that a counterclaim must be: First. A cause 
of action arising out of the contract or transaction 
set forth in the complaint as the foundation of plain- 
tiff’s claim or connected with the subject of the ac- 
tion. Second. In an action arising upon contract, 
any other cause of action arising also upon con- 
tract.°2 In such jurisdictions, although a few pro- 
vide a remedy of set-off also,°* the remedy of coun- 


< 
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terclaim ordinarily is a substitute for those of re- 
coupment and set-off,°* the first subdivision allowing 
at a counterclaim those claims which formerly could 
have been set up by way of recoupment, and the sec- 
ond subdivision those claims formerly allowed by 
way of set-off. In certain other jurisdictions, how- 
ever, the remedy of counterclaim is provided only 
for that class of claims formerly set up by way of 
recoupment, the statutes mentioning only that class 
of claims which the jurisdictions heretofore men- 
tioned provide for under the first subdivision, the 
class of claims mentioned under the second subdi- 
vision being set up by way of a distinct statutory 
remedy of set-off, and in at least one jurisdiction a 
counterclaim can be set up only in an action of as- 
sumpsit and must be a claim for which an action of 
assumpsit would lie.°® Under these statutes defend- 
ant cannot set up any and every cause of action he 


_may have against plaintiff,°® but he can counterclaim 


only such as are allowed by the statutes.°* If a 
counterclaim is set up in a jurisdiction in which the 
statute makes provision only for that class of claims 
formerly set up by way of recoupment, or if, in a 
jurisdiction providing for the counterclaim of both 
those classes of claims which could formerly have 
been recouped or set off, a claim is set up under 
that subdivision of the statute which provides that 
the counterclaim must be a cause of action arising 
out of the contract or transaction set forth in plain- 
tiff’s pleading as the foundation of his claim, or 
connected with the subject of the action, it must 
arise out of the subject matter of plaintiff’s action®® 


Co. v. Whitmore, 89 W. Va. 622, 109)fendant’s employment. Elliot v.)not involved). 

ISH! 722. x Heath, 14 N. H. 181. 50. Norton v. Bumpus, 221 Ala. 
Sask.—Powell v. Montgomery, 8 [ec] In action for freight, defend- | 167, 127 S 907. 

Sask. L. 224, 23 DomLR 213, 31 West |ants may set off damages sustained 51. Defined see supra § 11. 


“LR 759. 


“Whenever the defendant can main- 
tain a cross action at law because of 
matters arising out of the plaintiff's 
breach of the contract sued on, and 
the damages recoverable are fixed by 
a legal standard, such damages may 
be insisted on as a set-off in an action 
upon the contract.” Mobile, etc. R. 
Go. vy, Clanton, (59 Ala..392; 7399, 31 
AmR 15. 


[a] Illustrations.—(1) In an ac- 
tion brought after judgment in eject- 
ment has been rendered against plain- 
tiff in favor of defendant, for the re- 
covery for the value of lasting and 
valuable improvements made _ by 
plaintiff on the land, defendant is en- 
titled to plead by way of set-off the 
rental value of the land during the 
time that plaintiff was in possession 
thereof. Barton v. National Land Co., 
27 Kan. 634. (2) Where a plaintiff is 
entitled to recover on a quantum 
meruit or quantum valebat, on a con- 
tract not entirely performed, defend- 
ant may set off the damages arising 
from the nonperformance of the con- 
tract, if it be not rescinded by the 
parties. Noble v. James, 2 Grant 
(Pa.) 278. 


{b] In action for work, labor, and 
services, defendant may set off: (1) 
Any payments he has made on ac- 
count of the _ services. Elliot v. 
Heath, 14 N. H. 131. (2) Damages re- 
sulting from plaintiff’s negligence in 
the performance of his contract of 
service. Mobile, ete., R. Co. v. Clan- 
ton, 59 Ala. 392, 31 AmR 15; Stover 
v. Hotel Co., 3 WklyNC (Pa.) 156. 
(3) Damages sustained by plaintiffs 
breach of the contract in leaving de- 


through plaintiff's negligence, where- 
by a portion of the goods were lost 
and destroyed. Edwards v. Todd, 2 


Ill. 462; Caldwell v. McElroy, 2 Baxt. 
(Tenn.) 266. 
47. Conn.—Avery v. Brown, 31 


Conn. 398. 


Del.—Webster v. Beebe, 24 Del. 314, 
76 A 54, 


Iowa.—Crookshank v. 
Greene, 257. 


Monee v. Ogg, lL JJ. Marsh: 


Mallory, 2 


N. C.—National Bank vy. Winslow, 
193 N. C. 470, 187 SE 320. 


Okl.—Richardson v. Penny, 10 Okl. 
32, 61 P 584. 


See also New Idea Spreader Co. v. 
Rogers, 122 Va. 54, 94 SE 351 (hold- 
ing that where plea stated breach of 
contract separate and distinct from 
that under which plaintiff sued the 
claim set out was under the set-off 
statute and not under the recoupment 
statute). 


[a] Thus in an action to recover 
for the sale of tobacco, defendant was 
not allowed to set off freight for car- 
rying the tobacco. Harris v. Ogg, 1 
J. J. Marsh. (Ky.) 408. 


48. Winstead v. Hicks, 135 Ky. 154, 
121 SW 1018, 1835 AmSR 446. 


49. Central Appalachian Co. v. 
Buchanan, 90 Fed. 454, 33 CCA 598. 
But see Davis v. Green, 
107, 160 NE 333 (holding that in a 
suit for accounting for rents collect- 
ed from named property defendant 
could not, under the pleadings, offset 
the value of plaintiff’s use of property 


263 Mass. | 


Sufficiency see infra §§ 57-61. 
52. See statutory provisions. 
53. See statutory provisions. 


54. Folsom v. Carli, 6 Minn. 420, 
80 AmD 456. 


55. See Pennsylvania statutes. 
ot Byerly v. Humphrey, 95 N. C. 


57. Byerly v. Humphrey, supra. 


[a] In New York (1) in municipal 
courts (Lundine vy. Callaghan, 82 App. 
Div. 621, 81 NYS 1052) (2) and jus- 
tice courts counterclaims are limited 
to such as may be set up under Civil 
Pract. Act § 266 (Hagin v. Cayuga 
Lake Cement Co., 105 App. Div. 269, 93 
NYS 428). 


58. Ind.—Brower v. Nellis, 6 Ind. 
A. 323, 33 NE 672, 673. 


Ky.—Duff v. Wilking, 203 Ky. 817, 
263 SW 38738. 

N. M.—Gomez v. Ulibarri, 24 N. M. 
Bye onl Blair ere 

Oh.—Anderson v. Graber, 19 Oh. A. 
324, 326; Grand Fraternity vy. Moss, 
21 OhNPNS 409. 


Okl.—Hurst v. Hannah, 107 Okl. 3, 
229 P 163: 


“So far as its origin is concerned 
the only requirement contained in the 
statute is that the counterclaim must 
arise out of the contraet or transac- 
tion on which the plaintiff's claim is 
based, or be connected with the sub- 
ject of the action.” Anderson v. Gra- 
ber, supra. 


“It is an essential element ... 
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or be connected therewith®® 
tosee 


or related there- 
Thus in such ease if a claim arises in favor 
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of defendant out of the contract or transaction set 


that it shall present matters for ad- 
judication which in Some way grow 
out of the subject-matter of the plain- 
tiff’s suit.””. Brower v. Nellis, supra. 


[a] In New Jersey under a court 
rule that “amy matter, being the prop- 
er subject of a cross-bill under the 
existing practice, may be set up by 
counterclaim” a counterclaim unrelat- 
ed to and not in defense to the claim 
made by the bill is not maintainable. 
Beller v. Fenning, 101 N. J. Eq. 430, 
139 A 327. 


59. Gomez v. Ulibarri, 24 N. M. 562, 
174 P 787; Anderson v. Graber, 19 Oh. 
AL 324; Grand Fraternity v. Moss, Oo 
OhNPNS 409; Hurst v. Hannah, 107 
Ok), 3, 2:29 P 1633; “GUuyy Ve Regan, Lee) 
Sask. L. 230. 


60. Gomez v. Ulibarri, 24 N. M. 
562,174 P 737; Guy v. Regan, 13 Sask. 
L. 230. 


61. U.S.—Moore v. New York Cot- 
ton Exch., 270 U. S. 593, 46 SCt 367, 
70 L. ed. 750, 45 ALR 1370 Laff 296 
Fed. 61 (aff 391 Fed. 681)]; Baer v. 
Sleicher, 153 Fed. 129, 82 CGA 281 (un- 
der an Ohio statute); California Can- 
neries Co. v. Pacific Sheet’ Metal Co., 
144 Fed. 886 [aff 164 Fed. 978, 980]. 


Ariz.—Johansen vy. Arizona Hotel, 
Ine., 291 P 1005. 


Cal.—Morris v. Warner, 207 Cal. 
498,279) Po i52> Stoddard v. Tread- 
well, 26 Cal. 294; Wedderien v. Wood, 
62a Cal Ax 628, 207 PF 577; -Tower wv: 
Wilson, 45 Cal. A. 123, 188 P 87 


Colo.—Commercial Credit Co. v. 
Calkins, 78 Colo. 257, 241 P 529; Mc- 
Ginnis v. Hukill, 71 Colo. 476, 208 P 
Sykes v. Kruse, 49 Colo. 560, 113 
| Bannerot v. McClure, 39 Colo. 
472, 90 P 70, 12 LRANS 126. 


tear UEphy, v. Russell, 8 Ida. 151, 
67 P 4 


er a v. Crown Oil Co., 180 
Ind. 131, 100 NE 681; Tabor v. Mack- 
kee, 58 Ind. 290; Hinkle v. Margerum, 
50 Ind. 240; Mooney v. Musser, 34 
Ind. 373; Kisler v. Tinder, 29 Ind. 270; 
Excelsior Clay Works vy. De Camp, 40 
Ind. A. 26, 80 NE 981. 


Iowa.—Ft. Dodge First Nat. Bank 
v. O’Connell, 84 Iowa 377, 51 NW 162, 
35 AmSR 313. 


Ky.—Escott v. White, 10 Bush 169; 
Tinsley v. Tinsley, 15 B. Mon. 454; 
Hurst v. Combs, 30 SW 416, 17 KyL 
84; Garvey v. Crouch, 10 KyL 93s 


Minn.—Hackney v. Fetsch, 123 
Minn. 447, 143 NW 1128; King v. Coe 
Commn. Co., 93 Minn. 52, 100 NW 667; 
Burns v. Jordan, 43 Minn. 25, 44 NW 
523. 


Mo.—Ritchie v. Hayward, 71 Mo. 


560; Dougherty v. Stamps, 43 Mo. 
243; Coatsworth Lumber Co. v. Owen, 
186 Mo. A. 543, 172 SW 436; Garnett, 


etc., Raper Co. v. Midland Pub. Co., 
156 Mo. A. 187, 1836 SW 736; Johnston 
v. O’Shea, 118 Mo. A. 287, 94 SW 783. 


Nebr.—Fouts v. Mann, 15 Nebr. 172, 
18 NW 64. 


Nev.—Foulks v. Rhodes, 
225. 

Nie New. Mork »Drust Cos fy. 
American Realty Co., 244 N. Y. 209, 
155 NE 102; Dunn v. Uvalde Asphalt 
Pav. Co.,_.175 N. Y. 214, 67 NE 439; 
Thomson-Houston Blectric Con Five 
Durant Land Impr. Co., 144 N. Y. 34, 
39 NE 7; Taylor v. New York, 83 N. 
Y. 625; Wicks v. Hatch, 62 N. Y. 535 
[aff 38 N. Y. Super. 95]; Blair v. Clax- 
ton, 18 N. Y. 529; McNell-Randolph 


12 Nev. 


Holstein Farms v. McNell, 209 App. 
Divs 177, 204° NYS 59%) Universal 
Audit Co. v. Cameron, 169 App. Div. 
879, 155 NYS 1025; Vandervort v. 
Mink, 113 App. Div. 601, 98 NYS 772; 
Numan v. Wolf, 73 App. Div. 38, 76 
NYS 871; Slade v. Montgomery, 53 
App. Div. 343, 65 NYS 709; Savage v. 
Buffalo, 50 App. Div. 136, 68 NYS 941; 
Smith v. Rowe, 49 App. Div. 582, 64 
NYS 389; Maders v. Lawrence, 49 
Hun 360, 2 NYS 159; Baker v. Con- 
nell, 1 Daly 469; Bauer y. Phelps, 134 
Mise. 447, 235 NYS 47; Moore v. 
Lynch, 130 Misc. 385, 224 NYS 1; 
Benesch v. Benesch, 106 Misc. 395, 173 
NYS 629; Koehler v. Adams, 71 Misc. 
436, 128 NYS 707; Greenwich Ware- 
house Co. v. Maxfield, 8 Misc. 308, 28 
NYS 7382; East Lake Lumber Co. v. 
Van Gorder, 169 NYS 266; Lind v. 
Demorest, 116 NYS 656; Van Horn v. 
New York Pie Baking Co., 110 NYS 
964; Hutkoff v. Lauckhardt, 101 NYS 
12; Corrigan vo Ritter, 2a, NYS 163; 
21 NYCivProc 82; Briggs v. Freed- 
man, 9 NYCivProc 73; Barnes v. Gil- 
more, 6 NYCivProc 286; Harris v. 
Curet, 9 AbbPrNS 199; New York v. 
Wood, 4 AbbPrNS 332; Perry v. Fos- 
ter, 62 HowPr 228. 


N. C.—Smith v. Young, 
224, 13 SH 735; 
N. C. 182. 


Oh.—Murdoch Coal Co. v. Stearns 
eek: étc., (Cong ube Cit) Ch N.S; 


TOO IN aC 
Wilson v. Hughes, 94 


Nf fate ae v. Leonard, 112 Okl. 
276, 241 P 2583; Wood v. Val Bilatz 
Brewing -Co:, 112 °OkK1. 119,240 P ais: 
Fort Worth Lead, etc., Co. v. Robin- 


son, 89 Oki. 221, 215 Pe205; Cooper y. 
Gibson, 69 Okl. 105, 170 P 220 
Or.—Loveland v. Warner, 103 Or. 
638, 204 P 622, 206 P 298. 
S. C.—Southeastern L. Ins. Co. v. 
Palmer, 120 S. C.490, 113 SE 310; 
Hughes v. Blakely, 115 S. C. 374, 105 


SE 737; Co-operative Pub. Co. v. Walk- 


er, 61.8; C. 315,. 39 SE 525; Haygood 
v. Boney, 43 S. C. 63, 20 SE 808. 
S. D.—Redwater Land, etc., Co. v. 


Jones, 27 S. D. 194, 130 NW 85; North- 
western Port Huron Co. v. Iverson, 
Be Ae: D. 314, 117 NW 372, 133 AmSR 
920. 


Tex.—Pate v. Whitley, 
196 SW 581; Guitar 


Civ, A.) 
v. First State 


Bank, (Civ. A.) 191 SW 860; Shaw 
v. Faires, (Civ. A.) 165 SW 501; Scott 
Co., (A.) 18 SW 


v. Mexican Nat. R. 
HSI 


Utah.—Dunham y. Travis, 25 Utah 
65, 69 P 468. 


Wash.—Gentry v. Krause, 106 Wash. 
474, 180 P 474; Eyers v. Burbank Co., 
97 Wash, 220, 166 Pe5s6é3 (Gray wv: 
Granger, 48 Wash. 442, 93 P 912; Ni- 
ver v. Nash, 7 Wash. 558, 35 P 380. 


Wis.—Progress Blue Ribbon Farms 
v. George, 167 Wis. 228, 167 NW 253; 
Powell v. Powell, 160 Wis. 504, 152 
NW 168, AnnCas1917D 113; Aultman 
Co. v. McDonough, 110 Wis. 263, 85 
NW 980; Scott v. Menasha, 84 Wis. 73, 
54 NW 263. 


B. C.—W. G. Scrim Lumber Co. v. 


Ross,.20) B.C; ae Burgess v. Zim- 
merli, 19 B. C. 428 : 

Man.—La Fleche v. Bernardin, 21 
Man. 315. 

Ont.—Bullion Min, Co. v. Cart- 


wright, 10 Ont. L. 438, 5 OntWR 522, 
6 OntWR 505; Dunlop Pneumatic 
Tyre Co., Ltd. v. Ryckman, 5 Ont. L. 
249, 1 OntWR 699, 820; Henderson v. 


a 
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forth in the complaint as the foundation of plain- 
tiff’s claim,®! or is connected with the subject of 


Henderson, 11 OntWN 69 [app dism 38 
Ont. L. 97, 11 OntwN 123). 


N. B.—Berlin Mach. Works, Ltd., v. 
Randolph & Baker, Ltd., 45 N. B. 201. 


N. S.—Sweet v. Archibald, 47 N. S. 
35, 11 DomLR 570. 


Que.—Dauphin v. Starke Cooperage 
Co., 7 Que. Pr. 454 


{a] Mfllustrations.—(1) In an ac- 
tion by former tenant for landlord’s 
conversion of property left on the 
premises after tenant’s vacation 
thereof, defendant cannot interpose a 
counterclaim for rent. Moore v. 
Lynch, 130 Mise. 385, 224 NYS 1. (2) 
In- an action in the nature of an ac- 
count on a farm lease to rent on the 
shares, the lessee who delivered his 
own hay in performance of the own- 
er’s agreement.to sell hay to a third 
party may counterclaim for the price 
received for such hay by the owner. 
Gentry v. Krause, 106 Wash. 474, 180 
P 474. (3) In an action for fraudu- 
lent representation inducing a lease, 
rent due under the lease is a proper 
counterclaim, both causes arising out 
of same transaction. Seidman v. Mc- 
Cahill, 182 NYS 800. (4) In an ac 
tion by the owner of a fur coat for 
the conversion of a part of the fur 
and damages for unauthorized altera- 
tions, defendant may counterclaim for 
the agreed price of altering the coat. 
Harrington vy. Jaeckel, 75 Mise. 653, 
133 NYS 933. (5) In a principal’s ac- 
tion to recover commissions paid an 
agent for purchasing machinery, and 
excess paynrent, on account of his 
fraud, the agent is entitled to coun- 
terclaim for amounts paid by him for 
other machinery purchased and not 
repaid. Paroquette Record Mfg. Co. 
v. Pfaff, 164 NYS 695. (6) In an ac- 
tion by a purchaser of land for fraud- 
ulent representations, seeking to re- 
cover for improvement made, counter- 
claims based on the purchaser’s notes 
given in the course of improvements 
for which plaintiff did not seek any 
recovery were properly _ stricken. 
Byers v. Burbank Co., 97 Wash. 220, 
166 P 656. (7) In an action by ey 
contractor on an improvement certifi- 
cate issued for paving a street upon 
which defendant’s property abutted, 
defendant may counterclaim for dam- 
ages to his property committed by 
plaintiff in the course of his work. 
Pate v. Whitley, (Tex. Civ. A.) 196 
SW 581. (8) In an action by a stock 
broker to enforce a contract for the 
sale of certain shares of stock, de- 
fendant may counterclaim that the 
sale sought to be enforced was only 
part of an order the balance of which 
plaintiff purchased and wrongfully 
converted to his own account. Bauer 
v. Phelps, 134 Mise. 447, 235 NYS 47. 
(9) Defendant, in an action by plain- 
tiff to recover secret profit claimed 
to have been made when they acquired 
a mining claim, may counterclaim for 
the amount advanced to the mining 
corporation to which they transferred 
the claim for which plaintiff was lia- 
ble as stockholder, _Tower v. Wilson, 
45 Cal. A.) 123, 188 B87... 0). In acs 
tien for money collected as rents by 
defendant who was employed to sell 
plaintiff's property, insure it, collect 
rents, etce., defendant may counter- 
claim for commissions earned for sell- 
ing the property. Shaw y. Faires, 
(DexiiCiys AD Les 3S Ww 1b01t mGit) In 
a suit to cancel a forged deed and 
fraudulent mortgage, an answer that 
the mortgage was fraudulent, and that 
plaintiff received Some of proceeds 
thereof is a proper counterclaim. 
Pollack v. Leonard, 112 Okl. 276, 241 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the action,®? it may be counterclaimed whatever its | nature;®* but claims which neither arise out of the 


P 158. (12) In an action by a lessee 
for damages for termination of a lease 
after destruction of a building, de- 
fendant may counterclaim for the de- 
struction of the building by fire 
through lessee’s negligence. Morris 
v. Warner, 207 Cal. 498, 279 P 152. 
(13) In an action by a corporation 
against an officer thereof for conver- 
sion of money collected and deposited 
to its credit defendant may counter- 
claim for past-due salary, loans to 
the corporation, and board and lodg- 
ing of laborers furnished at plaintiff's 
request, for the payment of which the 
money converted was used. McNell- 
Randolph Holstein Farms v. McNell, 
209 App. Div. 177, 204 NYS 597. (14) 
In an action to cancel a special tax 
assessment in favor of defendant con- 
tractor for paving a street where, 
pending the suit, amended bills in 
lieu of the original tax bill were is- 
sued, the contractor can enforce the 
lien thereon as a-— counterclaim. 
Coatsworth Lumber Co. v. Owen, 186 
Mo. A. 543, 172 SW 436. (15) In an 
action on notes secured by collateral 
notes, the defendant is entitled to be 
credited with the value of the col- 
lateral notes seized under claim and 
delivery by plaintiff while they were 
in the hands of the defendant maker 
for collection. Cooper v. Hair, 178 
N. C. 657, 100 SE 513. (16) In an ac- 
tion on a cognovit note, defendant 
may counterclaim to recover money 
paid on the note under coercion and 
threats of criminal prosecution and 
for exemplary damages. Commercial 
Credit Co. v. Calkins, 78 Colo. 257, 241 
P 529. (17) Where defendant gave a 
note in payment for an assignment of 
oil leases which the payee did not 
have as he represented, and payee 
pledged the note to plaintiff without 
transferring it, who, knowing the 
facts, obtained a new note from de- 
fendant for it, and also five hundred 
dollars, defendant, being entitled to 
judgment on the ground of fraud in 
an action on the new note, could also 
counterclaim for the return of the five 
hundred dollars. McGinnis v. Hukill, 
71 Colo. 476, 208 P 248. (18) In an 
action to recover money paid on a 
judgment which was afterwards re- 
versed with an order to repay the 
money, defendant may counterclaim a 
claim arising out of the same: trans- 
action and founded on a written in- 
strument which formed the basis of 
the prior action against defendant. 
Koehler v. Adams, 71 Misc. 436, 128 
NYS 707. (19) In a lessor’s action 
for damages from the lessee’s inter- 
ference with plaintiff’s possession of 
a room rented to the defendant, but 
vacated before the expiration of his 
lease, defendant’s counterclaim, which 
alleged that plaintiff took possession 
of the premises and excluded defend- 
ant on two occasions, to defendant’s 
damage, before the commencement of 
the action, states a cause of action 
arising ‘‘out of’ the ‘‘transaction” 
pleaded in the complaint or connected 
with the “subject of the action.” 
Hackney v. Fetsch, 123 Minn. 447, 143 
NW 1128. (20) In action to enjoin 
interference with a ditch and taking 
water therefrom, a counterclaim 
which sets up defendant’s right to 
take and use water from the ditch 
and seeks to have plaintiff enjoined 
from interfering therewith arises out 
of, and in connection with, plaintiff’s 
claim. Redwater Land, etc., Co. v. 
Jones, 27 S. D. 194, 130 NW 85. (21) 
In an action on notes secured by a 
chattel mortgage on machinery, de- 
fendant may counterclaim for the 
wrongful conversion of the machin- 
ery by plaintiff through an attempted 
foreclosure which did not comply with 
the statute relating to such foreclo- 
sure. Northwestern Port Huron Co. 
v. Iverson, 22 S. D. 314, 117 NW 3872, 


[57 C. J.—20] 


133 AmSR 920. (22) Defendant in an 
action on a promissory note may set 
up that certain collateral security for 
payment of the note, given to the 
holder of it, has been lost by the 
negligence of the latter. Ft. Dodge 
First Nat. Bank v. O’Connell, 84 Iowa 
377, 51 NW 162, 35 AmSR 313. (23) 
In an action for work and labor an 
answer setting up that it was done 
in part performance of a special con- 
tract contained in a lease by plaintiff 
in several specified particulars, where- 
fore defendant claims damages, is a 
good counterclaim. Kisler v. Tinder, 
29 ‘Ind. 270. (24) In an action by a 
cestui que trust under a will in which 
plaintiff prayed for the income from 
a trust fund, for an accounting, and 
for the trustee’s removal, defendant 
may counterclaim for payments to 
plaintiff under a mistaken interpreta- 
tion of the will. Perry v. Foster, 62 
HowPr (N. WS) 229. (25) In an ae- 
tion on notes given in payment of real 
estate, an answer asking that plain- 
tiff be enjoined from proceeding fur- 
ther until he should make a good and 
sufficient title to the premises and for 
other and further relief held a coun- 
terclaim. Hinkle v. Margerum, 50 
Ind. 240. (26) In an action on an 
injunction bond given by defendant to 
stay execution of a writ of restitu- 
tion defendant may counter-claim 
damages sustained by reason of plain- 
tiff’s interference with defendant’s 
possession. Tinsley v. Tinsley, 15 B. 
Mon. (Ky.) 454. (27) In an action by 
the payee of a note given for land 
purchased, defendant may counter- 
claim for damages sustained by plain- 
tiffis breach of the contract of sale 
in that he conveyed other and_ less 
valuable land than that bargained for. 
Dougherty v. Stamps, 43 Mo. 243. 
(28) In an action to recover liquidat- 
ed damages fixed in an agreement con- 
veying the good will of a business, 
for a breach thereof, defendant may 
counterclaim for a portion of the con- 
sideration expressed in the consider- 


ation which has not been paid, such4 


matters arising out of the cause sued 
on. Baker v. Connell, 1 Daly (N. Y.) 
469. (29) Ina suit to set aside a deed 
of real property and a contract to re- 
convey, and for an accounting of the 
rents and profits, defendant may coun- 
terclaim for rents alleged to be due 
defendant from plaintiff for use of a 
part of the premises during a part of 
the period defendant held under the 


deed. Barnes v. Gilmore, 6 NYCiv 
Proce 286. (30) In an action ex con- 
tractu against a licensed innkeeper 


for loss of plaintiff’s goods while a 
guest, defendant may counterclaim 
plaintiff's indebtedness to him for 
board. Harris v. Curet, 9 AbbPrNS 
CNL.) 199" (1). In ‘anMactionetfor 
the specific recovery of a horse de- 
fendant may counterclaim damages 
sustained by reason of a false war- 
ranty of the horse. Wilson v. Hughes, 
94 N. C. 182. (32) In an action on 
interest coupons a counterclaim at- 
tacking both the bonds and coupons 
on the ground of fraud and want of 
consideration in their issuance, and 
asking for their cancellation is prop- 
er. Scott v. Menasha, 84 Wis. 73, 54 
NW 263. (33) In an action on an ac- 
count defendant may counterclaim 
where both his and plaintiff's claims 
rest upon and arise from one and the 
same agreement, which agreement un- 
derlies and is the basis of all transac- 


tions between the parties. Murdoch 
Coal Co. v. Stearns Coal, ete., Co., 26 
Oh Cit, (Ct. Ne Sane C2) ee Tait 


plaintiff while in defendant’s employ 
defaulted in his accounts and charged 
himself with the deficits is a proper 
subject of counterclaim in an action 
by him on a ote given for his salary. 
Slade v. Montgomery, 53 App. Div. 
343, 65 NYS 709. (35) In an action 


cc. 490, 113 SH 


to recover for dental services render- 
ed, defendant may set up by way of 
counterclaim that the services were 
performed by an unlicensed person in 
plaintiff's employ and recover such 
payments as he has made. Burgess 
Vy. /Zimmerli, 19. BY Cr' 428.96 i. kn 
an action on a note given for the dif- 
ference due plaintiff on an exchange 
of horses, defendant may counterclaim 
for damages from breach of plaintiff’s 
warranty of his horse. Maders v. 
Lawrence, 49 Hun 360, 2 NYS 159. 
(37) In a cropper’s action for an ac- 
counting and for an amount due under 
share cropper’s contract, defendant 
may counterclaim for damages to the 
farm caused by plaintiff. Hughes v. 
Blakeley, 115 'S...C. .574,-105 SEH 737. 
Cropper’s remedies see Crops §§ 15, 
16. (38) In an action by a life in- 
Surance company after death of the 
insured to cancel a life insurance pol- 
icy, defendant may counterclaim for 
the amount due on the policy. South- 
eastern L. Ins. Co. v. Palmer, 120 S. 
310. Suit to cancel 
or rescind insurance policy see Insur- 
ance §§ 473-481. (39) In an action by 
a corporation to cancel stock, defend- 
ant can counterclaim for unpaid divi- 
dends. East Lake Lumber Co. v. Van 
Gorder, 169 NYS 266. Actions by 
corporation or other stockholders for 
cancellation of unlawful issues of 
corporation stock see Corporations §§ 
661-665. (40) In an action against a 
corporation on notes for the purchase 
price of timber lands, defendant may 
counterclaim for the profits made on 
the sale by its corporate director who 
bought the timber lands with the in- 
tention of reselling them to defend- 
ant. New York Trust Co. v. Ameri- 
can Realty Co., 244 N. Y. 209, 155 NE 
102. Necessity that officer of corpo- 
ration who purchased property with 
intent to sell it to the corporation ac- 
count for profits made thereby see. 
Corporations § 1884. 


[b] Cause of action arising out of 
modification of contract sued on by 
plaintiff is within Mills Code Annot. 
§ 57, subd 1, providing that a counter: 
claim may be on a cause of action 
arising out of the transaction set forth . 
in the complaint. Bannerot v. Mc- 
Clure, 39 Colo. 472, 90 P 70, 12 LRANS 


26. 


[c] Overcharges for goods for 
which note was given in an amount 
exceeding the sum due on the note 
are a proper subject of counter-claim. 
Briggs v. Freedman, 9 NYCivProc 73. 


{d] In action to quiet title and to, 
cancel oil and gas leases, defendant. 
may ask by way of counterclaim that 
its title to the oil be quieted, that it 
have damages for oil removed and an 
injunction against the further removal 
of oil, and for possession of the land. 
Kahle v. Crown Oil Co., 180 Ind. 131, 
100 NE 681. 


[e] Specific performance.——In a 
suit for specific performance of an 
alleged oral agreement to sell land 
wherein plaintiffs claimed ownership, 
defendant may counterclaim to have 
his title quieted and to recover for 
use and occupancy during plaintiff's 
unlawful possession and detention. 
Dee ce v. Wood, 62 Cal. A. 628, 217 


{f] In Pennsylvania, by virtue of 
the Defalcation Act, a defendant sued 
in trespass may maintain a cross de- 
mand for damages for negligence 
where the cross demand arises out of 
the transaction upon which plaintiff’s 
action is based. Shoemaker vy. Myers, 
30 Pa. Dist. 240. 


62. See infra § 64. 
63. Cross references: 
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contract or transaction set forth in the complaint as 
the foundation of plaintiff’s claim, nor are connected 


Contract or tort character of defend- 
ant’s claim see infra §§ 76-80. 

Legal or equitable character of de- 
fendant’s claim see infra § 91. 


Necessity that plaintiff's claim sound 


in tort or contract see infra §§ 
76-80. 
64 U. S.—Covington County  v. 


Stevens, 256 Fed. 328, 167 CCA 498; 
Williams Patent Crusher, etc., Co. Vv. 
Kinsey Mfg. Co., 205 Fed. 375; Cali- 
fornia Canneries Co. v. Pacific Sheet 
Metal Co., 144 Fed. 886 [aff 164 Fed. 
978, 980, 91 CCA 106]. 


Ariz.mDowady v. Calvi, 14 Ariz. 148, 
125 P 873; Greene v. Hereford, 12 
Ariz. 85, 95 P 105. 


Ark.—Mitchell v. Moore, 87 Ark. 
166, 112 SW 216; Hoover v. Binkley, 
51 SW 73; Hays v. McLain, 66 Ark. 
400, 50 SW 1006. 


Cal.—Cuneo v. Lawson, 203 Cal. 190, 
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v. Beal, 168 Cal. 682, 144 P 748; Yorba 
Vevwiard, 109 Cal. 107% 38 P 48) -4illyP 
793; James v. Center, 53 Cal. 31; 
Moyle v. Porter, 51 Cal. 639; Imperial 


Water Co. No. 4 v. Meserve, 62 Cal. 
AS 593, 217 BP 548° 
Colo.—Ellison v. Young, 71 Colo. 


385, 206 P 802; Goldberger v. Lei- 
bowitz, 42 Colo. 99, 93 P 1108. 


Dak.—Schuster v. Thompson, 6 
Dak. 10, 50 NW 125. 


Ga.—Barnes v. Moore, 63 Ga. 164. 


Ida.—Wolter v. Dixon, 29 Ida. 26, 
Lee O10 

Ind.—Wainwright v. P. H. & F. M. 
Roots Co., 176 Ind. 682, 97 NE 8; Har- 
ris v. Randolph County Bank, 157 Ind. 
120, 60 NE 1025; Miller v. Roberts, 
106 Ind. 63, 5 NE 707; Thompson v. 
Toohey, 71 Ind. 296; McMahan v. 
Spinning, 51 Ind. 187; Slayback v. 
Jones, 9 Ind. 470; Hege v. Newsom, 
(A.) 170 NE 336. 


Ind. T.—Citizens’ Bank v. Carey, 2 
Ind. T. 84, 48 SW 1012. 


Iowa.—Shaw v. lIoerger, 203 Iowa 
1256, 212 NW 719; Kauffman v. Phil- 
lips, 154 Iowa 542, 134 NW _ 575; Ex- 
line v. Lowery, 46 Iowa 556. 


Ky.—Thomson v. Baird, 231 Ky. 
574, 21) SW (d) 979; Merchants’ 
Wholesale Grocery Co. v. Bond-Foley 
Lumber Co., 222 Ky. 320, 300 SW 872; 
Duff v. Wilking, 203 Ky. 817, 263 SW 
373; Lyric Piano Co. v. Purvis, 194 
Ky. 826, 241 SW 69; Simons v. Doug- 
Jas, 189 Ky. 644, 225 SW 721; Payne 
v. Vowels, 171 Ky. 377, 188 SW 413; 
Cross v. Snyder, 164 Ky. 370, 175 SW 
641; Thompson vy. McKee, 119 SW 
229; Cranor-Smith Lumber Co. v. 
Frith, 118 SW 307; Allen v. Hodge, 
4106) SW 255, 32 KyL 509; Duff *v. 
Bailey, 96 SW 577, 29 KyL 919; 
Linn v. Hagan, 92 SW 11, 28 KyL 
1292; Rennebaum v. Atkinson, 1038 
Ky. 555, 45 SW 874, 20 KyL 254; Ar- 
thurs v. Thompson, 97 Ky. 218, 30 SW 
628, 17 KyL 118; Nolle v. Thompson, 
3 Metc. 121. 


Minn.—McLane v. Kelly, 72 Minn. 
395, 75 NW 601; Schmidt v. Bicken- 
back, 29 Minn. 122, 12 NW 349; Ma- 
jerus v. Hoscheid, 11 Minn. 243. 


Mo.—Fulton v. Fisher, 239 Mo. 116, 
143 SW 438; Finney v. Raudabaugh, 
182 Mo. A. 246, 168 SW 318. 


Mont.—Osmers v. Furey, 32 Mont. 
581, 81 P 345; Davis v. Frederick, 6 
Mont. 300, 12 P 664. 


Nebr.—Watts v. Gantt, 42 Nebr. 
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Cas 128, 59 HowPr 157)]; Lawrence 
v. Bank of Republic, 35 N. Y. 320, 31 
HowPr 502 [rev 26 N. Y. Super. 
Edgerton v. Page, 20 N. Y. 281, 
AbbPr 119, 18 HowPr 359 [aff 1 Hilt. 
320, 5 AbbPr 1, 14 HowPr 116 (rev 2 
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Corp. v. Ship-A-Hoy, 200 App. Div. 
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86 App. Div. 386, 83 NYS 760; Wil- 
liams v. Clarke, 82 App. Div. 199, 81 
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Div. 624, 73 NYS 1140 [aff 35 Misc. 
101, 71 NYS 221]; Sugden v. Magno- 
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725; Security Trust Co. v. Pritchard, 
122 Misc. 760, 204 NYS 31; Comer- 
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[a] Illustrations.—(1) In a suit 
on supersedeas bond, defendant’s 
damages from an unlawful attach- 
ment in the action in which bond was 
executed are not proper subject for 
counterelaim. Brisley v. Mahaffey, 
64 Okl. 319, 167 P 984. (2) In an equi- 
table action for the removal of an ob- 
struction in a mill race, which is al- 
leged to interfere with plaintiff’s 
right to draw a certain quantity of 
water therefrom, defendants cannot 
set up a counterclaim for damages on 
account of plaintiffs’ wrongful use of 
a greater quantity of water than they 
were entitled to, and to enjoin them 
from such wrongful use, although it 
is alleged that the obstruction was 
erected and maintained for the pur- 
pose of preventing such wrongful use. 
Mulberger v. Koenig, 62 Wis. 558, 22 
NW 745. (3) In an action to enjoin 
maintenance of a ditch on defendant’s 
farm and for damages from diversion 
of the natural flow of the water by 
the ditch, defendant cannot by coun- 
terclaim enjoin maintenance of an 
embankment on plaintiff’s farm and 
recover damages from the diversion 
of the natural flow of the water by 
the embankment. Payne v. Vowels, 
171 Ky. 377, 188 SW 413. (4) Coun- 
terclaim in a suit to enjoin obstruc- 
tion of a road, seeking relief for al- 
leged acts of plaintiff in fencing up 
another, different road was rightly 
stricken. Dunbar v. Kohler, 66 Colo. 
272, 180 P 739. (5) In a suit to en- 
join the closing of a public passway 
over land of defendant to a public 
road, a counterclaim by defendant for 
the cutting of timber by plaintiff is 
not available. White v. Townsend, 
143 Ky. 750, 127 SW 220 [den reh 142 
Ky. 555, 184 SW 876]. (6) In an ac- 
tion for the conversion of a cow, de- 
fendant cannot counterclaim for dam- 
ages caused by the cow to his fences 
and crops prior to the conversion, 
Shelby v. Vanarsdoll, 23 Ind. 543, 
(7) In an action on notes for the price 
of land and crops, defendant cannot 
counterclaim for plaintiff's subse- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 51) 


wherein the statute contains either a provision au- 
thorizing as a counterclaim in an action arising on 
contract another cause of action arising also on con- 
tract or some provision of similar effect, defendant 
sets up a counterclaim under such provisions it need 
not be a claim arising out of the contract or trans- 
action set forth in the complaint as the foundation 
of plaintiff’s claim or connected with the subject 


quent trespass on the land in which 
he took the crops.  Slayback v. Jones, 
9 Ind. 470. (8) Manager of a hotel, 
who wrongfully continued in the pos- 
session and management after dis- 


charge, is not entitled, when sued by | 


the owner for the money collected, to 
counterclaim his losses on the hotel 
from the rents wrongfully collected 
for storerooms in the same building. 
Pakas v. Hurley, 154 App. Div. 503, 
139 NYS 72 {aff 215 N. Y. 668 mem, 
109 NE 1085 mem]. (9) A claim for 
trespass upon premises cannot be said 
to arise out of, or be incident to, or 
connected with, a conversion by de- 
fendants of plaintiff’s money on such 
premises. Dowdy v. Calvi, 14 Ariz. 
148, 125 P 873. (10) In an action by 
the purchaser of land for the con- 
version of grain wrongfully seized by 
the vendor, the vendor cannot coun- 
terclaim for payments due on the 
land, it not arising in the same trans- 
action. Roney v. H. S. Halvorsen Co., 
29 IN: D, 13, 149 NW 688. (ill) In-an 
action on notes, an alleged contem- 
poraneous parol agreement for pay- 
ment by delivery of notes and ac- 
counts rather than money, could not 
be a counterclaim, not arising out of 
the contract stated in the petition and 
not being connected with the subject 
of the action. Simons v. Douglas, 189 
Ky. 644, 225 SW 721. (12) In action 
of unlawful detainer to recover real 
property on breach of contract by 
purchaser, where the contract pro- 
vides that time is of its essence, and 
in case of default the purchaser shall 
forfeit any rights to premises, and 
the answer admits failure to make 
first deferred payment, separate 
agreements and damageg from breach 
thereof must be subject of independ- 
ent action and cannot be counter- 
claimed. Wolter v. Dixon, 29 Ida. 26, 
157 P 250: (13) Managing officer’s 
claims against corporation are not 
valid defenses or counterclaims to a 
corporation’s action for conversion, 
where he had not deposited money to 
eorporation’s credit in bank or ac- 
counted therefor. McNell-Randolph 
Holstein Farms v. McNell, 209 App. 
Div. 177, 204 NYS 597. (14) In an ac- 
tion by a city against a street railway 
to recover for a specified year a per- 
centage of the gross receipts provided 
for in its franchise, defendant can- 
not counterclaim damages suffered 
through obedience to a void ordinance 
in other years. Seattle v. Puget 
Sound Tract., etc., Co., 103 Wash. 41, 
174 P 464. (15) In an action to fore- 
close a mortgage, a claim for a mon- 
ey judgment for water furnished is 
not “a cause of action arising out of 
the transaction” set forth in the com- 
plaint, or ‘connected with the sub- 
ject of the action.’ Placerville Gold 
Min. Co. v. Beal, 168 Cal. 682, 144 P 
748. (16) In a representative stock- 
holder’s action brought for illegal and 
fraudulent transfers of corporate 
property by a ‘director, counterclaims 
for misconduct of directors in the 
management of a corporation will be 
dismissed where the causes of action 
eover different periods in the corpo- 
ration’s life, constitute different 
transactions and subjects of action, 
and are against different directors. 
Security Trust Co. v. Pritchard, 123 
Mise. 493, 205 NYS 725. (17) In an 
action by a director of a corporation 
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for breach of contract of employment, 
terminating a former contract of em- 
ployment with the corporation, dam- 
ages for his negligent performance 
of his duties under the former con- 
tract cannot be pleaded as a counter- 
claim, because they do not grow out 
of the issues involved in the action. 
Wainwright v. P. H. & F. M. Roots 
Co., 176 Ind. 682, 97 NE 8. (18) Ina 
suit on a note covering an overdraft 
for profits paid to the maker in an- 
ticipation of his share in the business, 
a counterclaim asserting the maker’s 
rights growing out of a subsequent 
transaction in which stock in the 
business was issued to defendant and 
pledged to the payee as collateral for 
the note, and the payee thereafter 
converted the same, is not sustain- 
able. Thomson vy. Baird, 231 Ky. 574, 
21 SW (2d) 979. (19) Where plaintiff 
deeded lots and transferred a note to 
defendant in settlement of controver- 
sies and thereafter negotiated a sale 
of other lots to defendant, an under- 
standing that part payment would be 
made by discounting the note and 
selling one of the lots previously con- 
veyed did not so connect the two 
transactions as that matters growing 
out of the first could be pleaded as 
a counterclaim in a suit based on the 
second transaction. Tracy v. Norvell, 
92 Okl. 240, 219 P 384. (20) Where 
defendant in an action on a note, and 
against whom an attachment has is- 
sued and is still in force, files a peti- 
tion an’d sets up a counterclaim in his 
answer, alleging such attachment to 
be malicious, and claiming damages 
for the same, and alleging plaintiff 
to be a nonresident and not to have 
any property in the state save this 
note, out of which such damages can 
be reimbursed, this cannot be enter- 
tained as a counterclaim, since it does 
not arise out of the original contract, 
nor have its foundation or subject in 
plaintiff’s claim. Nolle v. Thompson, 
3 Mete. (Ky.) 121. (21) In an ac- 
tion to recover on a contract and 
notes for the sale of goods, defendant 
cannot counterclaim for damages re- 
sulting from a tort committed by the 
collector of plaintiff while attempting 
to collect the amount due. Lyric 
Piano Co. v. Purvis, 194 Ky: 826, 241 
SW 69. (22) In an action to have an 
alleged forged mortgage canceled as a 
cloud on title, a counterclaim that 
the money advanced on the forged 
mortgage was used to pay off a prior 
genuine mortgage, and asking to be 
subrogated to the rights of the first 
mortgagee will not be allowed. Byer- 
by ive) Ebumphrey,.395 MNa Cl alles) 
In an action for the conversion of the 
proceeds of goods sold by defendant 
on commission, defendant cannot 
counterclaim for damages caused by 
plaintiff's breach of stipulations con- 
tained in the agreement under which 
the goods were delivered, but not hav- 
ing any reference to the very goods 
in question. Scheunert v. Kaehler, 
23 Wis. 523. (24) In an action for 
the possession of cattle alleged to be 
wrongfully held by defendant, the 
only question is as to the ownership 
of, and the right of possession to, the 
cattle, and defendant cannot counter- 
claim for damages for trespass to his 
land committed by the cattle on es- 
caping from plaintiff's premises, 
Linn v. Hagan, 121 Ky. 627, 92 SW 


(57 C.J.] 403 


matter thereof, but any contract claim, whether or 
not connected: with plaintiff’s claim, may be coun- 
terclaimed;°° also, in those jurisdictions which au- 
thorize as a counterclaim any claim in favor of de- 
fendant and against plaintiff,°® it need not grow out 
of the cause of action alleged in the complaint or 
be connected therewith.*? 


In equity the court will not dismiss a counterclaim 


11, 28 KyL 1292. (25) In an action 
by an overseer of the poor for a stat- 
utory penalty for illegally selling liq- 
uor, a counterclaim alleging that 
plaintiff owes defendant money ad- 
vanced to him officially, under a 
promise to refund it if he should sue 
defendant for such a penalty is im- 
proper. Moore v. Trimmer, 1 Silv. 
Sup; 271,76. NYS 4305 17 INYCiveProe 
99. (26) In an action for work and 
labor and materials, an answer claim- 
ing damages for a failure to abide by 
an award of arbitrators, to whom the 
matter of difference had been submit- 
ted, is not matter arising out of or 
connected with the cause of action, 
and therefore is not good as a coun- 
terclaim. McMahan v. Spinning, 51 
Ind. 187. (27) In an action for work 
and labor a counterclaim for the ex- 
penses of removing a lien filed by 
plaintiff, and preparing for an antici- 
pated action to enforce the lien is im- 
proper. Biershenk vy. Stokes, 18 NYS 
854. (28) In an action for wages, de- 
fendants cannot counterclaim for tor- 
tious injury to their child. Weiss v. 
Rosenbaum, 115 NYS 121. (29) Inan 
action for wages and money lent, de- 
fendant cannot counterclaim for 
plaintiff's criminal conversation with 


his wife. Mandryx v. Morozuk, 25 
OntWN 714. 
[b] Specific performance.—Where 


a purchaser asstaned two thirds of 
a mortgage debt, and several years 
afterward by a separate contract 
agreed to pay the other third, in an 
action by him to compel convey- 
ance of the property according to the 
original contract, his failure to per- 
form the subsequent contract cannot 
be counterclaimed, as the matter did 
not arise out of the transaction sued 
on. Thompson v. McKee, (Ky.) 119 
SW 229. 


[ce] In suit for infringement of 
patent, a claim for damages for un+ 
fair competition, consisting of mis- 
representations by complainant as to 
its patent rights and the scope there- 
of, is not available as counterclaim. 
Williams Patent Crusher, etc., Co. v. 
Kinsey Mfg. Co., 205 Fed. 375. 


[ad] In action for negligent con- 
struction of transmission wires, dam- 
ages from operation of restraining or- 
der pendente lite cannot be pleaded 
as a counterclaim arising out of 
“transaction pleaded in the complaint 
as the foundation of plaintiff's claim, 
or connected with the subject of the 
action.” Blue Earth Yalley Tel. Co. 
v. Commonwealth Utilities Co., 140 
Minn. 198, 167 NW 554. 


65. See infra § 77. 

66. See statutory provisions. 

67. Feliciano v. Del Rosario, 6 
Philippine 70; Montreal Bank  v. 


Cruickshank, 27 B. C. 481. 


[a] Claim not to embarrass pro- 
ceedings.—The counterclaim must be 
such that it can be conveniently dis- 
posed of in the pending action. Mon- 
en Bank v. Cruickshank, 27 B. C. 
481. 


{b] In Arkansas.—(1) Early stat- 
utes required that defendant’s coun- 
terclaim arise out of the contract or 
transaction sued on or be connected 
with the subject of the action. Bloom 
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that is shown to be just and compel -claimant to in- 
stitute another proceeding to obtain the relief that 
he is clearly entitled to and that can be granted in 
a suit between the same parties then in court, even 
though such counterclaim does not arise out of the 
same transaction;®* nor will equity dismiss a coun- 
terclaim whether arising out of the same or wholly 
disconnected transactions if the circumstances are 
such as to warrant its interference to prevent wrong 


and injustice. ®® 


[§ 52] (2) Against Codefendant. 
tofore stated’® that the counterclaim must arise out 


v. Lehman, 27 Ark. 489. (2) Under 
such statutes damages for breach ot 
one contract could not be counter- 
claimed in an action on another con- 
tract. Brunson v. Teague, 123 Ark. 
594, 186 SW 78. (3) Nor, in an ac- 
tion to redeem from a mortgage in 
which plaintiff set out a contract by 
which he agreed to convey the mort- 
gaged land to defendant on certain 
terms, but asked no affirmative relief 
thereunder, could defendant counter- 
claim for specific performance of the 
contract. Smith v. Price, 102 Ark. 
367, 144 SW 206. (4) But claims aris- 
ing out of the same contract or trans- 
action as that sued on could be coun- 
terclaimed. Brunson v. Teague, 123 
Ark. 594, 186 SW 78. (5) By Act 
(1917) p 144 No. 267, the statutes 
were amended so as to strike out the 
requirement that the counterclaim 
shall arise out of the contract or 
transaction set forth in the com- 
plaint. Coats v. Milner, 134 Ark. 311, 
203 SW 701. (6) “The manifest pur- 
pose of the Legislature was to permit 
persons who have gone to law to set- 
tle, in a single suit, all matters in 
dispute between them, whether the 
respective causes of action grow out 
of the same, or different, contracts, 
or whether they arise upon contract 
or arise out of some tort.’’ Coats v. 
Milner, 134 Ark. 311, 203 SW 701, 702. 


{[c] Im Iowa under Code, § 11151 
subd 3, permitting counterclaims of 
“any new matter constituting a cause 
of action,’ they need not arise out of 
the transaction pleaded in the peti- 
tion, nor be connected with the sub- 
ject of the action. Dolan v. Buckley, 
197 Iowa 1363, 199 NW 302; Richard- 
son v. Richardson, 134 Iowa 242, 111 
NW 934. 


[ad] In Wisconsin, under Rev. St. 
§ 2656, subd. 3, providing that a de- 
fendant in an action by a nonresident 
of the state may set up as a counter- 
claim any cause of action what- 
ever, a defendant in an action by a 
nonresident for the conversion of 
property may set up as a counter- 
claim any cause of action which he 
may have against the nonresident 
plaintiff. Phoenix Mut. L. Ins. Co. v. 
Walrath, 53 Wis. 669, 10 NW 151. 


68. Paramount Hosiery Form Dry- 
ing Co. v. Walter Snyder Co., 244 Fed. 
192; Cecil v. Knox, 195 Ky. 214, 242 
SW 26. 


{a] Effect of rule of court.—Un- 
der Federal Equity Rules, rule 30 
(201 Fed. v, 118 CCA v), and in view 
of rule 26 (201 Fed. v, 118 CCA v), de- 
fendant may plead counterclaim un- 
related to subject matter of princi- 
pal suit. Paramount Hosiery Form 
Drying Co. v. Walter Snyder Co., 244 


Fed. 192. 
69. Fitzgerald 
(D. C.) 329. 


[a] Insolvency of plaintiff is suffi- 
eient to warrant allowance of the 


v. Wiley, 22 App. 


SET-OFF AND COUNTERCLAIM 


the ground of 


embodied in one instrument or: several.7® 
fendant’s demand is not connected with and inci- 


[§§ 51-53 


of or be connected with the subject matter of plain- 
tiff’s cause of action applies to a counterelaim set up 
by one defendant against a codefendant.’? 


[§ 53] d. Reconvention’? on 
Defendant may claim in reconvention claims arising 
out of the same contract or transaction which affords 


and Compensation.** 


suit,?*+ whether the agreement be 
If de- 


dental to the main demand it cannot ordinarily be 


reconvened.*® 
if plaintiff and 


The rule here- 


counterclaim. Fitzgerald v. Wiley, 22 
App. (D; CC.) 329: 


70. See supra § 51. 


71. Johnson y. Cullinan, 
246, 221 P 732. 


[a] New and distinct controversy 
is not maintainable as a counterclaim 
or cross bill. Johnson v. Cullinan, 94 
OKI. 246, 2217 P 732. 


72. Defined see supra § 13. 
Sufficiency see infra § 62. 
73. Defined see supra § 14, 
Sufficiency see infra § 62. 


74 $UHynson v. Wheeler, 15 La. 
Ann. 409; Miller v. Stewart, 12 La. 
Ann. 170; Wilcoxon v. Buford, 10 La. 
183; Decuers v. Bourdet, 10 La. A. 361, 
120 S 880; Garden Constr., ete., Cu. v. 
Waguespack, 9 La. A. 49, 118 S 783; 
Bain-Beaird Co. v. Bellevoir Co., 7 La. 
A. 118; Duncan v. Magette, 25 Tex. 
245; Brady v. Price, 19 Tex. 285; Lee 
v. Wilkins, 1 Tex. Unrep. Cas. 287; 
Mumme v. Spies, (Tex. Civ. A.) 15 SW 
(2d) 137; Bateman v. Hipp, 51 Tex. 
Civ. A. 405, 111 SW 971; Jesse French 
Piano, ete., Co. v. Williams, (Tex. Civ. 
A.) 102 SW 948; McBurnett v. Lamp- 
kin, 45 Tex. Civ. A. 567, 101 SW 864; 
Stacy v. Campbell, (Tex. Civ. A.) 45 
SW 759; Brown v. Viscaya, (Tex. Civ. 
A.) 42 SW 309; McDonnell v. Home 
Bitters Co., 1 Tex. A. Civ. Cas. § 1159; 
Bacon v. Lloyd, 1 Tex. A. Civ. Cas. 
§ 284; Howard v. Moore, 1 Tex. A. 
Civ. Cas. § 225. 


[a] Claims held proper to recon- 
vene.—(1) Where demands are dif- 
ferent, but have the same origin and 
are intimately connected, being the 
consequence of the same transaction, 
defendant may reconvene for dam- 
ages in his answer in the same suit. 
Wilcoxon v. Buford, 10 La. 183. (2) 
In a suit on a note for money bor- 
rowed to prosecute a claim against 
the government in order to marry 
soon, a reconventional demand for 
engagement presents arose from the 
same transaction. Decuers v. Bour- 
det, 10 La. A. 361, 120.S 880. (3) A 
demand for commissions on an 
amount collected by plaintiff for de- 
fendant gives the latter the right to 
reconvene for the sum of money in 
plaintiff’s hands on which he charges 
his commission. Hynson vy. Wheeler, 
15 La. Ann. 409. (4) In an action for 
goods sold, defendant’s plea that he 
received the goods under a _ special 
contract with plaintiff whereby he 
was appointed plaintiff’s sole agent 
for their sale within a certain ter- 
ritory, that the goods sued for were 
ordered and received by him as agent, 
and that plaintiff had violated his 
contract in manners specified, thereby 
damaging defendant, was a plea in 
reconvention, connected with and 
growing out of a transaction in which 
the suit was brought. McDonnell vy. 
Home Bitters Co., 1 Tex. A. Civ. Cas. 
§ 1159. (5) In a suit to recover for 


94 Okl. 


This rule is appheable in Louisiana 


defendant reside in the same par- 


provisions and advances to tenant, a 
cross action for the amount plaintiffs 
owed tenant anid damages for obtain- 
ing distress warrant grew out of 
plaintiff's claim. Mumme vy. Spies, 
(Tex. Civ. A.) 15 SW (2d) 137. (6) 
Defendant sued by a judgment credi- 
tor for a forced surrender of his prop- 
erty for the benefit of his creditors, 
may by reconvention claim damages 
for his illegal imprisonment under 
plaintiff's capias ad satisfaciendum; 
the cause of action and the claim for 
damages springing from the same 


cause. Abat v. Holmes, 8 Mart. N. 
S. (La.) 145. 
[b] Only essential requisites.— 


The law is not rigid with regard to 
the claim in reconvention, the only 
essential requisite being that it must 
grow out of, or be connected with, or 
incident to, the main action. Mumme 
Vv. poe (Tex. Civ. A.) 15 SW (2d) 
137, 


75. Percy v. Peyroux, 5 Rob. (La.) 
179; Beckham v. Hunter, 37 Tex. 551; 
Deutschman -v. Battaile, (Tex. Civ. 
A.) 36 SW 489; Henry v. Sanson, 
CEEX. 1CiverAs)* 36NS We 122% 


[a] Thus, (1) although defendant, 
pending an action on a note, paid the 
same, he is entitled, in a subsequent 
action on another note executed at the 
same time, as part of one transaction, 
to the benefit of any credit or deduc- 
tion to which he was entitled against 
both notes, and is not confined to a 
credit for the proportion applicable 
to the note sued on, although there 
were different sureties on each note. 
Henry v. Sanson, (Tex. Civ. A.) 36 SW 
122. (2) In an action to establish 
that defendant, a builder, has been 
paid for the work done by him under 
a contract with plaintiff, and, to pro- 
cure the erasure from the books of the 
recorder of mortgages, defendant may 
claim in reconvention the balance due 
him under another contract for build- 
ings and material constructed on the 
same lot. Percy v. Peyroux, 5 Rob. 
Gas) 179: 


{b] Oral agreement.—In an action 
on an account for goods furnished de- 
fendant under a written contract of 
agency, which he might terminate on 
thirty days’ notice, a plea in recon- 
vention for the breach of a subse- 
quent oral agreement that, if defend- 
ant would continue his agency until 
he should find a purchaser, plaintiff 
would accept the purchaser as his 
agent, and credit the purchase money 
on defendant’s account, is maintain- 
able. Deutschman y. Battaile, (Tex. 
Civ. A.) 36 SW 489. 


76. Oil City Iron Works vy. §S. 
Bender Supply Co., 147 La. 450, 85°S 
201; King v. Ballard, 10 La. Ann. 557; 
Duncan v. Magette, 25 Tex. 245; 
Carothers v. Thorp, 21 Tex. 358; 
Egery v. Power, 5 Tex. 501; Conley v. 
Hallett, etc., Piano Co., (Tex. Civ. A.) 
260 SW 1089; Britton v. Thrash, 1 
Tex. A. \Cliy.) Cas. § 1237, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ish,** but if a plaintiff resides out of the state,7® 
ex within the state but in a different parish,7® de- 
fendant may institute a demand in reconvention 
against plaintiff for any cause, although such de- 
mand is not necessarily connected with or incidental 


to the main eause of action. 


Compensation. A claim for damages for breach of 
eontract may be set up in compensation by way of 
defense to an action to enforce the contract.*° 
Louisiana demands in compensation must be con- 


nected.§? 


In Porto Rico. In an action to require defendants 
to sign and live up to a lease in which defendants 
by a counter complaint claim the value of improve- 
ments made on the property, plaintiff may claim un- 
der compensation for the rent of the property occu- 


[a] Torts.—(1) ‘In an action for 
tort a wrongful act at another time 
and place from that set up in plain- 
tiff's petition can not be pleaded in 
reconvention.” Harrison v. Jurgiele- 
wiez, 28 La.’ Ann. 238, 239. (2) In an 
action to recover stolen property, re- 
eonvention for malicious criminal 
prosecution against defendant as re- 
ceiver of stolen property is improper. 
Murphy v. McCarthy, 26 La. Ann. 38. 
(3) In an action on a note defendant 
cannot reconvene damages for injury 
done to his reputation and credit by 
plaintiff. Union Bank v. Macdonald, 
15 La. 25. (4) An action of slander 
for damages cannot be reconveyed for 
slanderous words alleged to have been 
uttered by plaintiff against defendant, 
as the reconventional demand is not 
necessarily connected with and inci- 
dental to the principal one. Kemp v. 
Amacker, 13 La. . (5) Defendant 
sued on promissory notes cannot 
plead in reconvention for damages 
done by plaintiff, by reason of a cir- 
cular letter to defendant’s creditors 
advising them not to accept a proposi- 
tion of defendants for a composition 


of debts. Schmidt v. Rost, 1 Tex. A. 
Civ. Cas. § 684. 
77. Peterson v. Rabito, 164 La. 


612, 114 S 354; Hanna v. Otis, 151 La. 
851, 92 S 360; Oil City Iron Works 
v. S. Bender Supply Co., 147 La. 450, 
85 S 201; Coco v. Guyral, 36 La. Ann. 
293; Mills v. Fellows, 30 La. Ann. 
824; Moss v. Munn, 28 La. Ann. 574; 
Murphy v. McCarthy, 26 La. Ann. 38; 
Nuzum v. Gore, 24 La. Ann, 208; Hope 
v. Howard, 19 La. Ann. 465; Hynson 
v. Wheeler, 15 La. Ann. 409; D’Ar- 
mond v. Pullen, 13 La. Ann. 137; Mor- 
gan v. Lathrop, 12 La. Ann. 257; Pi v. 
Vidal, 5 La. Ann. 303; Hamilton v. 
Hurst, 5 La. Ann. 150;: Phelps v. 
Stone, 3 La. Ann. 617; Sénécal v. 
Smith, 9 Rob. 418; Jonau v. Ferrand, 
2 Rob. 216; Bayne v. Fox, 18 La. 80; 
Wilcoxon v. Buford, 10 La. 183; Fagot 
v. Porche, 7 La. 562; Lacoste v. Bor- 
dere, 7 Mart. N. S. 516; Derbes v. 
Blache, 10 La. A. 424, 121 S 366; Babst 
v. Hartz, 4 La. A. 483; Catlett v. 
Henry, 4 La. A. 100; Davis v. Oil 
State Lumber Co., 1 La. A. 652; Peter 
Gardner Cooperage Co. v. Gilbert Hat- 
tier Co., 9 La. A. (Orleans) 18. 


[a] Rule applied to foreign corpo- 
ration.—If the Louisiana domicile of 
plaintiff foreign corporation is same 
as defendant’s, a reconventional de- 
mand must be connected with, or in- 
cidental to, main demand. Davis v. 
Oil State Lumber Co., 1 La. A. 652. 


[b] Reconvention held improper. 
—(1) Stockholders sued on corpora- 
tion’s notes and their guaranty of ad- 
vances cannot sue in reconvention for 
conversion of corporation’s automo- 
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pied by defendants.*? 


[§ 54] 2. Sufficiency—a. Recoupment—(1) In 
In determining the right of defendant to 
recoup for matter arising out of plaintiff’s demand, 
the entire transaction, requiring the things agreed 


to be done on each side, as the condition passing be- 


In 


tween the parties, must be considered.*? 
jurisdictions the subject-matter of recoupment is 
narrowly limited, being confined to claims arising 
directly from the particular contract sued on,** but 
in others it has been broadened so that now, instead 


In some 


of being narrowly confined to the purpose of abat- 


biles. Peterson v. Rabito, 164 La. 612, 
114 S 354. (2) In an action for as- 
sault while plaintiff was in defend- 
ant’s employment, defendant’s recon- 
ventional demand for an overpayment 
of wages claimed not to have been 
earned was properly rejected as not 
necessarily connected with and inci- 
dental to the main action. Hanna v. 
Otis, 151 La. 851, 92.S 360. (3) In a 
suit for possession of real estate de- 
fendant cannot set up by reconven- 
tion a claim for specific performance 
of an agreement to sell the real es- 
tate sued on. Babst v. Hartz, 4 La. A. 
483. (4) In an action to have a judg- 
ment. against plaintiff annulled for 
want of service of citation, defendant 
cannot reconvene to recover on the 
claim for which the judgment was 
rendered. Catlett v. Henry, 4 La. A. 
100. But see infra note 78 [b] (2), 
where plaintiff is a nonresident. 


[c] Some plaintiffs outside parish. 
—If one of two or more plaintiffs re- 
sides in the same parish with defend- 
ant, the reconventional demand must 
be connected with the subject of the 
ere Teal v. Lyons, 30 La. Ann. 
1140. 


78. General Acc., etc., Assur. 
Corp. v. Ross, 155 La. 545, 99 S 443; 
Dawson v. Frazar, 150 La. 203, 90 S 
570; Hafner Mfg. Co. v. Lieber Lum- 
ber, ete;) ‘\Co., 127 ua. 348;°58 S 646; 
Andrews v. Sheehy, 125 La. 217, 51S 
122; State Nat. Bank v. Evans, 32 La. 
Ann. 464; Woolfolk v. Ship Graham’s 
Polly, 18 La. Ann. 693; Spinney v. 
Hyde, 16 La. Ann. 250; Evans v. 
Hateher, 10 La. Ann. 98; Sénécal v. 
Smith, 9 Rob. (La.) 418; Mayo v. Sav- 
ory, 4 Rob. 1; Sea v. Frederick, 7 La. 
A. (Orleans) 348; Buford v. Sonth- 
eimer, 2 La. A. (Orleans) 296. 


[a] Purpose of statute.—The idea 
is “that, if each of two persons has a 
claim against the other and they re- 
side in different places, the one who 
is sued shall have the right to assert 
his claim at the same time and in the 
same forum that he is compelled to 
defend against the claim of the 
other.’”’ Dawson v. Frazer, 150 La. 
ZOOS 20%. 90) Sapo. 


[b] Claims held proper.—(1) De- 
fendant may reconvene for libelous 
averments contained in plaintiff’s pe- 
tition. Buford v. Sontheimer, 2 La, A. 
(Orleans) 296. (2) In an action of a 
nonresident to annul a judgment for 
want of citation and of jurisdiction of 
the court, the party by whom such 
judgment was obtained, who answers, 
defending its validity, may plead in 
reconvention, and in the alternative 
praying for judgment on the original 
demand, if the validity of the judg- 
ment attacked is not sustained. An- 
drews v. Sheehy, 125 La. 217, 51 S 122. 


ing the contract price of goods sold or work done, 
it is allowed to recoup damages suffered by defend- 
ant from any fraud, breach of warranty, or negli- 
gence of complainant growing out of and relating to 
the transaction on which complainant’s suit is found- 


79. Gallaspy v. Ingersoll, 147 La. 
102, -84..S.451054Texas) ,ete. x: R.aCoumvs 
Chatwin, 135 La. 143, 64 S 1017; Rig- 
ney v. Monette, 45 La. Ann. 940, 13 S 
201; Spears v. Spears, 27 La. Ann. 642; 
Spinney v. Hyde, 16 La. Ann. 250; 
Sénécal v. Smith, 9 Rob. (La.) 418; 
Mayo v. Savory, 4 Rob. (la.) 1;  Rap- 
ides Grocery Co. v. Clopton, 15 La. A. 
27,:125 S 325, 129 S 257; Upper City 
Tire Co. v. Jones, 9 La. A. 316, 119 S 
468; Grunewald Co. v. Evans, 9 La. A. 
(Orleans) 312; Gunby vy. Lesassier, 5 
La. A. (Orleans) 52. 


[a] Residence of corporation.—The 
word “resides,’”’ as used in Code Pract. 
art 375, refers to a foreign corpora- 
tion’s chief place of business, or to 
the place in the state where it has an 
authorized agent upon whom process 
may be served. Texas, etc., R. Co. v. 
Chatwin, 135 La. 148, 64 S 1017. 


[b] Time of residence.—Where 
plaintiff and defendant are both resi- 
dents of the same parish at the incep- 
tion of an action for breach of con- 
tract, but plaintiff subsequently re- 
moved to a different parish, defendant 
need not follow him but may bring 
his demand by way of reconvention 
in the original suit, provided he does 
not thereby retard or delay the prog- 
ress of plaintiff's action. Rigney v. 
Monette, 45 La. Ann. 940, 13 S 201. 


80. Robitaille v. Zinman, 28 Revde 
Jur 353 


81. Hutchings v. Johnson, 19 La. 
437; Patterson v. New Orleans, 20 La. 
Ann. 106; Fagot v. Porche, 7 La. 562. 


[a] Demand in compensation held 
proper.—In an action for the services 
of slaves, mortgaged to secure an in- 
dorser, who had possession, defendant 
can plead in compensation the indorse- 
ment he has paid. Hutchings v. 
Johnson, 19 La. 437. 


Right to plead compensation in ac- 
tion to recover deposit see Deposita- 
ries § 33. 


82. Batlle v. Lichtenstein, 33 Porto 
Rico 136. 


83. Mack v. Hugger Bros. Constr. 
Co., 153 Tenn. 260, 288 SW 448, 46 
ALR 389. 


84. Ralph T. Birdsey Co. v. Porter, 
18 Ga. A. 391, 89° SE 435. 


[a] Thus in an action on rent 
notes, damages arising from an agree- 
ment to reduce the amount of rent 
in suit, and from breach of a contract 
to build a warehouse for defendant, 
although referring to the original 
rent contract represented by the notes 
in suit, cannot be set up, being based 
on a contract independent of the notes 
sued on. Ralph T. Birdsey Co. v. 
Porter, 18 Ga. A. 391, 89 SE 435. 
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ed.8° 


which defendant seeks to recoup 


arise from the particular contract sued on,*® but it 
is sufficient if defendant’s claim arises out of the 
So if plaintiff sues on one 
part of a contract, consisting of mutual stipulations 
made at the same time and relating 


same subject matter.’7 


85. Edge Moor Iron Co. v. Brown 
Hoisting Mach. Co., 22 Del. 10, 62 A 
1054; Mack v. Hugger Bros. Constr. 
Co., 153 Tenn. 260, 283 SW 448, 46 
ALR 389; Leterman v. Charlottesville 
Lumber Co., 110 Va. 769, 67 SE 281. 


“Very generally, at least, if not al- 
together, the Courts of this country 
have not restricted its [recoupment’s] 
application to cases where the defend- 
ant may recoup his damages for the 
purpose of affecting the value of the 
goods sold, or of the work done, but 
tliey have allowed the defendant to 
recoup damages suffered by him from 
any fraud, breach of warranty, or 
negligence of the plaintiff growing out 
of and relating to the transaction in 
question.” Edge Moor Iron Co. v. 
Brown Hoisting Mach. Co., 22 Del. 10, 
14, 62 A 1054. 


{a] Effect of statutory provisions. 
—(1) Where either party to a contract 
could sue the other for its breach, el- 
tfier, when sued, has a right to set up 
as a defense, as expressly provided by 
statute (Gen. L. [1923] § 6145), as to 
a special plea of set-off in an action 
on a contract, any matter which would 
“entitle him either to recover dam- 
ages at law from the plaintiff or the 
person under whom the plaintiff 
claims, or relief in equity, in whole 
or in part, against the obligation of 
the contract’? sued on. Leterman_ v. 
Charlottesville Lumber Co., 110 Va. 
769, 67 SE 281. (2) The purpose of 
the statute (Gen. L. [1923] § 6145), 
providing, as to an action on a con- 
tract, for a special plea of set-off, was 
to give precisely the same measure 
of relief on the plea filed thereunder 
as could be obtained in an independ- 
ent action brought for the same cause. 
Leterman v. Charlottesville Lumber 
Co., supra. (3) Under Act (1858) § 
2918, providing for an offset by de- 
fendant of any matter arising ‘out of 
plaintiff's demand,” or ‘out of the 
original consideration of any written 
instrument,” these phrases do not 
mean all rights that may be asserted, 
of whatsoever nature, by either par- 
ty, to the property, or concerning the 
property, which was the subject of 
the dealing of the parties. In the first 
expression quoted, the word “demand” 
means the assertion of a right to re- 
cover a sum of money from the de- 
fendant, and subsequently the same 
ideas are conveyed by the word “con- 
sideration” in the second expression. 
Blair v. Johnson, 111 Tenn. 111, 76 SW 
912. 


86. See cases infra this section. 


87. Ward v. Alpine Tp., 204 Mich. 
619, 171 NW 446. 


[a] Illustration.—In an action on 
an implied contract for the value of 
materials converted, defendant can re- 
coup for damages sustained by plain- 
tiff’s improper construction of a cul- 
vert which defendant had to replace 
and from which the materials con- 
verted were taken. Ward v. Alpine 
Tp., 204 Mich. 619, 171 NW 446. 


ss. Ala.—Murphy v. Farley, 
Ala. 279, 27 S 442. 


Ark.—Key v. Henson, 17 Ark. 254. 


Colo.—Strang v. Murphy, 1 Colo. A. 
Sh HA et PAN 


Fla.—Payne v. Nicholson, 131 S 324; 


124 


If plaintiff’s action is based on a contract, 
as a general rule, it is not necessary that the claim 


to the same sub- 
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should actually 


Branch v. Wilson, 12 Fla. 548. 


Ga.—Aultman v. Mason, 83 Ga. 212, 
9 SE 536; Finney v. Cadwallader, 55 
Ga. 75; Mell v. Moony, 30 Ga. 413. 


Ill.— Galena, ete., R. Co. v. Barrett, 
95 Ill. 467; Melendy v. Keen, 89 Ill. 
395; Chicago Legal News Co. v. 
Browne, 5 Ill. A. 250 [aff 103 111. 317]. 


Ind.—Moellering v. Kayser, 110 Ind. 
533, 11 NE 604. 


Me.—Ruggles Lightning Rod Co. v. 
Ayer, 124 Me. 17, 125 A 144. 


Md.—Warfield v. Booth, 33 Md. 63. 


Mo.—Langdon v. Markle, 48 Mo. 
357; Green v. Bell, 3 Mo. A. 291. 


N. J.—Babbitt v. Moore, 51 N. J. L. 
229,17 A 99. 


N. Y.—Cram v. Dresser, 4 N. Y. 
Super. 120; Estelle v. Dinsbeer, 9 
Misc. 485, 30 NYS 226; Batterman v. 
Pierce, 3 Hill 171; Reab v. McAlister, 
8 Wend. 109; Spalding v. Vandercook, 
2 Wend. 431. 


W. Va.—Bowling v. Walls, 72 W. 
Va. 638, 78 SE 791; Logie v. Black, 24 
W.eeVaw 45 


But see Hill v. Southwick, 9 R. I. 
299, 11 AmR 250 (holding that a prom- 
issory note and an agreement which is 
the consideration for the note are 
such independent contracts that the 
breach of one cannot be set up by 
way of recoupment on the other). 


[a] MIllustrations.—(1) Where 
there are contemporaneous mutual 
stipulations between the parties, all 
relating to the same subject matter 
and all uniting in one contract of sale 
and purchase, there can be no differ- 
ence, in principle, whether the whole 
transactions are included in one writ- 
ten instrument setting forth the cross 
stipulations of each party for himself, 
or whether it takes the form of a sep- 
arate and distinct undertaking of each 
party, and recoupment will be allow- 
ed by way of damages suffered by a 
partial failure of the consideration of 
an agreement, whether the action be 
on the original contract, or an instru- 
ment given to secure the purchase 
money. Key v. Henson, 17 Ark. 254, 
(2) Where one of two partners gave 
his individual note in part payment 
for some horses purchased by the 
firm, and the seller gave a written 
warranty that the horses were sound 
at the time of the sale, it is error for 
the court, in an action by the seller 
on the note, to refuse to permit the 
firm to recoup, as the damages sought 
to be recovered grew out of the same 
transaction in which the indebtedness 
was contracted. Strang v. Murphy, 1 
Colo. A. 357, 29 P 298... (3) Where a 
contract of purchase was a single one, 
although separate notes were given 
for the property, an engine and a 
sawmill, damages for a breach of war- 
ranty of the engine can be deducted 
from the notes in an action thereon. 
Aultman v. Mason, 83 Ga. 212, 9 SE 
536. (4) In an action to recover dam- 
ages for defendant's breach of agree- 
ment not to engage in practice as a 
physician, in a certain town, made on 
defendant’s sale of his good-will to 
plaintiff, defendant may plead by way 
of recoupment a note executed by 
plaintiff to him for a part of the pur- 
chase-price on the sale of such good 
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ject matter, defendant may recoup damages arising 
from the breach of another part, whether the dif- 
ferent parts are contained in one instrument or sev- 
eral,°* and whether one part is in writing and the 
other part by parol,*® and although the written part 
is under seal.°° However, the mere fact that by one 
transaction defendant came under obligation to en- 
ter into another,®! or that both agreements are con- 


will. Warfield v. Booth, 33 Md. 63, 
(5) Where a note grows out of a con- 
tract and is executed in pursuance 
to its stipulation, questions of recoup- 
ment between the parties to the note 
should be treated as though the action 
had been brought on the original con- 
tract, and recoupment is thus allowed 
in an action for rent, the lessee re- 
couping damages arising from leasing 
adjoining premises for the sale of in- 
toxicating liquors contrary to con- 
tract. Langdon v. Markle, 48 Mo. 357. 
(6) In an action by an executor for 
rent due under a lease executed by 
his testator, the lessee may recoup the 
damages sustained by reason of the 
landlord's breach of the covenant to 
repair, although the covenant to pay 
and the covenant to repair are sepa- 
rate and distinct covenants. Green v. 
Bell, 3 Mo. A. 291. (7) Where a note 
is given pursuant to a contemporane- 
ous written agreement, in a suit on 
the note between the original parties, 
the breach by the payee of the agree- 
ment may be shown by the maker by 
way of recoupment, the note being so 
intimately connected with the contem- 
poraneous writing that together they 
constitute “the contract sued upon,” 
within the meaning of the statute 
concerning recoupment. Babbitt v. 
Moore, 51 N. J. L. 229,17 A 99. 


eee Ark.—Key v. Henson, 17 Ark. 


Fla.—Payne v. Nicholson, 131 S 324; 
Branch v. Wilson, 12 Fla. 543. 


Ga.—Mell v. Moony, 30 Ga. 413. 
Ill.— Bross vy. Cairo, ete., R. Co., 9 


Ill. A. 363; Chicago Legal News Co. 
mle a 5 Ill. A. 250 [aff 103 111. 


N. Y.—Batterman v. Pierce, 3 Hill 
171; Reab v. McAlister, 8 Wend. 109; 
Spalding v. Vandercook, 2 Wend. 431. 


W. Va.—Logie v. Black, 24 W. Va. 1. 


[a] Tllustration.—In an action on 
a note given to aid the construction 
of a railway, 
damages arising from the construc- 
tion of the railway across his land in 
violation of an agreement; and this, 
although the agreement was by parol, 
if it was a part of the transaction 
upon which the note was. given. 
eae WV. wairo;vete, RR. Cos 79) Dias 


90. Hckles v. Carter, 26 Ala. 563; 
Hill v. Bishop, 2 Ala. 320. 


[a] Illustrations.—(1) Where on 
an exchange of slaves between plain- 
tiff and defendant, the parties recipro- 
cally executed bills of sale, under 
seal, containing warranties of sound- 
ness; and plaintiff afterward brought 
covenant to recover damages for de- 
fendant’s breach ef warranty, defend- 
ant may recoup the damages which 
he has sustained by plaintiff’s breach 
of warranty. Eckles v. Carter, 26 
Ala. 563. 
nant, plaintiff's verdict for damages 
may be reduced by showing that de- 
fendant has been injured by plaintiff’s 
omission to perform stipulations in 
the same contract. Hill v. Bishop, 2 
Ala. 320. 


91. Knitted Mattress Co. v. Griggs, 
154 Mass. 5, 27 NE 774. See also Mc- 


For later cases, developments and changes in the law see Annotations, same title and section number,. 


defendant can recoup: 


(2) In an action of cove-: 


5 
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tained in one instrument®? does not make them the 
same; nor does the fact that the parties disagree as 
to the terms of the contract prevent defendant from 
recouping a proper claim thereunder.®? 
cannot deprive defendant of his right to recoup by 
declaring on the common counts instead of declaring 
So, in an action on a 
quantum meruit for labor done under a special con- 
tract, which has not been substantially performed 
by plaintiff on his part, damages growing out of the 
nonperformance of the special contract, which do 
not enter into the contract price, may be recouped,®® 
but where the implied contract declared on is in 
fact a different contract from that out of which the 


upon the express contract.°* 


Quade v. Stewart, 48 Pa. 198 (under 
defalcation act). 


92. Oahu R., etc., Co. v. Waialua 
Agricultural Co., 16 Hawaii 520. 


[a] Ilustration—A written  in- 
strument, containing an agreement to 
buy coal and also an agreement for 
leasing land, contains two transac- 
tions so disconnected in their nature 
that a claim for the rent of the land 
cannot be recouped in an action for 
the price of the coal. Oahu R., etc., 
Co. v. Waialua Agricultural Co., 16 
Hawaii 520. 


93. Forsyth v. Nostrand, 201 Mich. 
558,167 NW 1002. 


94. Woodrow v. Hawving, 105 Ala. 
240, 16 S 720; Weir v. Allen, 89 N. J. 
L. 597, 99 A 328; The Wellsville v. 
Geisse, 3 Oh. St. 333. 


[a] Thus (1) where one who has 
rendered services under a special con- 
tract sues therefor under a common 
count, defendant may set up the spe- 
cial contract and recoup his proper 
damages for breach thereof. Wood- 
row v. Hawving, 105 Ala. 240, 16 S 
720. (2) If a person, having perform- 
ed work under a contract which is an 
entirety, brings his action on a quan- 
tum meruit for what work he claims 
he have fully performed, he cannot 
cut off defendant’s right to recoup the 
damages on the whole. The Wells- 
ville v. Geisse, 3 Oh. St. 333. 


95. Allen v. McKibbin, 5 Mich. 449. 
96. Weir v. Allen, 89 N. J. L. 697, 
99 A 328: Winter v. Schoenfeld, 78 


IN. J. L. 92, 73 A 42; Bozarth v. Dud- 
ley, 44 N. J. L. 304, 43 AmR 373. 


[a] Thus, where plaintiff relies on 
the common counts, defendant cannot 
by plea or notice of recoupment claim 
damages sustained by any cause of ac- 
tion arising out of the contract on 
which the action is based. Winter v. 
Schoenfeld, 78 N. J. L. 92, 73 A 42. 


97. Sharples Separator Co. v. 
Brown, 174 Mich. 16, 140 NW_ 528; 
Haldeman vy. Berry, 74 Mich. 424, 42 
NW 57. 


[a] Tlustration.—In an action for 
the price of a separator, where the 
defendants showed that the sale was 
conditional, the allowance of damages 
for expenses in trying to make it run 
satisfactorily is error, as the claim 
did not grow out of the contract sued 


upon. Sharples Separator Co. v. 
Brown, 174 Mich. 16, 140 NW 528. 
98. Ala.—Poull Vv. Foy-Hays 


Constr. Co.. 159 Ala. 453, 48 S 785; 
Martin v. Hill, 42 Ala. 275; Hatchett 


vy. Gibson, 13 Ala. 587;: Hunter v. 
“Waldron, 7 Ala. 753; Hill v. Bishop, 
2 Ala. 320; Greene v. Linton, 7 Port. 


133, 31 AmD 707. 
Ark.—Berry v. Diamond, 19 Ark. 
262. 


Cal.—Campbell v. Heney, 128 Cal. 
109, 60 P 532. 
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damages sought 


Plaintiff 


Ga.—Grimes v. Reese, 30 Ga. 330. 


Tll.—Williams v. Schmidt, 54 Il. 
205; Mears v. Nichols, 41 Ill. 207, 89 
AmD 381; Lunn v. Goge, 37 Ill. 19, 87 
eae rats Walsh v; Chicago, 185 Ill. 


Ind.—Heaston v. Colgrove 3 Ind. 
265; Epperly v. Bailey, 3 Ind. 72. 


Me.—Ruggles Lightning Rod Co. v. 
Ayer;-124 Me. 17, 125 A 144% Cota: v: 
Mishow, 62 M®&. 124. 


Mass.—Eastern Massachusetts St. 
RCo. va Union’ St, Rs Cos (269 Mass: 
329, 168 NE 781; Bryne v. Dorey, 221 
Mass. 399, 109 NE 146; Jennings v. 
Moore, 189 Mass. 197, 75 NE 214; 
Stacy v. Kemp, 97 Mass. 166. 


Mich.—Sinker v. Diggins, 76 Mich. 
557, 43 NW 674; Platt v. Brand, 26 
Mich: 173. 


Minn.—Blakely v. J. Neils Lumber 
Co., 121 Minn. 280, 141 NW 179. 


Miss.—Red Snapper Sauce Co. v. 
Bolling, 95 Miss. 752, 50 S 401. 


Mo.—Fricke v. W. E. Fuetterer Bat- 
tery, etc., Co., 220 Mo. A. 623, 288 SW 
1000. 


Vt.—Davenport v. Hubbard, 46 Vt. 
200, 14 AmR 620. 


W. Va.—Williams Hardware Co. v. 
Phillips, 109 W. Va. 109, 153 SE 147. 


{a] Tllustrations.—(1) Defendant, 
who stored his cotton in plaintiff's 
warehouse, may recoup for damages 
caused by its destruction by fire when 
sued for advances made on the de- 
posit of the cotton. Hatchett v. Gib- 
son, 13 Ala. 587. (2) Defendant when 
sued for purchase price of grapes 
may recoup for damages caused by 
plaintiff's breach of the contract, in 
refusing to take wine at an agreed 
price in payment of the grapes sold. 
Campbell v. Heney,'128 Cal. 109, 60 P 
532. (3) Where a mill owner con- 
structed the foundation of his build- 
ing according to the plans furnished 
by the vendor of a sawmill, to be 
placed therein, he may recoup, in a 
suit for the purchase price of the mill, 
the expense of’ raising the floor of his 
building to accommodate such saw- 
mill, such rebuilding being rendered 
necessary through the negligence and 
error of such vendor. Sinker v. Dig- 
gins, 76 Mich. 557, 48 NW 674. (4) 
In assumpsit, by a lessee for the val- 
ue of personal property taken by the 
lessor upon resuming possession of 
a leased mine for nonpayment of rent, 
defendant might recoup for damages 
sustained in violation of the covenants 
in the lease as to skilful work, al- 
though the lessee had associated oth- 
ers with him in working the mine. 
Williams v. Schmidt, 54 Ill. 205. (5) 
In an action for rent, defendant may 
recoup for plaintiff’s failure to make 
repairs as agreed. Lunn v. Goge, 37 
Ill. 19, 87 AmD 233. (6) Where the 
maker of notes given for a promise 
to support, retained possession there- 


recoupment is excluded.®® 
on a contract, defendant cannot show that the con- 
tract does not exist, prove another and different 
contract than the one sued upon, and recoup damages 
for a breach of such contract.®7 


[§ 55] (2) Applications of Rule. 
plaintiff’s action is a contract, defendant may recoup 
any damages which have resulted to him because of 
a breach thereof by plaintiff,?® whether plaintiff’s 
breach was of a duty expressly or impliedly imposed 
by the contract,®? or was of a contract made at the 
same time and constituting a part and parcel of the 
same transaction. 
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to be recouped arose, the claim of 
Where plaintiff sues up- 


If the basis of 


Thus recoupment of damages 


of, the payees could recover by re- 
coupment enough to offset the dam- 
ages for breach of the contract to sup- 
port. Bryne v. Dorey, 221 Mass. 399, 
109 NE 146. 


[b] Recoupment is properly appli- 
cable to cases where the same con- 
tract imposes mutual duties and obli- 
gations on the two parties, and one 
seeks a remedy for the breach of duty 
by the second, and the second meets 
the demand by a claim for the breach 
of duty by the first. Davenport v. 
Hubbard, 46 Vt. 200, 14 AmR 620. 


_[c] In action on a covenant, plain- 

tiffs damages may be reduced by 
showing that defendant has sustained 
damages by plaintiff’s omission to 
perform stipulations contained in the 
Same agreement. Hill v. Bishop, 2 
Ala. 320; Greene v. Linton, 7 Port. 
(Ala); 1335.31 -AmiD" 707 


,. [d] Contract for plumbing and 
heating.—Where an item of a bill of 
particulars going to make up the open 
account sued on was for a contract 
for the installation of plumbing and 
heating, defendant could recoup dam- 
ages | for improper installation as 
growing out of the transaction relied 
on. Holser v. Skae, 169 Mich. 484, 135 
NW 260. 


[e] Failure of strict performance. 
—Where plaintiff seeks to recover un- 
der the doctrine of substantial per- 
formance of an express contract, de- 
fendant may recoup the damages suf- 
fered by reason of plaintiff's failure 
of Strict performance. Blakely v. J. 
Neils Lumber Co., 121 Minn. 280, 141 
NW 179. 


{f] Time damages accrued.—(1) 
Damages are not to be restricted to 
the time of commencement of suit, 
but extend to the time of trial. Mar- 
tin v. Hill, 42 Ala. 275. (2) In action 
on a contract between street railways 
respecting freight handling, defendant 
may prove damages suffered from 
plaintiff's breach in the reduction of 
the amount due plaintiff even though 
plaintiff’s breach occurred after the 
money collected by defendant should 
have been paid to plaintiff. Eastern 
Massachusetts St. R. Co. v. Union 
St. R. Co., 269 Mass. 329, 168 NE 
781. (3) A distinet refusal to per- 
form a contract will support a claim 
of recoupment therefor without wait- 
ing for the time of performance. 
Platt v. Brand, 26 Mich. 173. 


99. Hattin v. Chase, 88 Me. 237, 33 
A 989; Mack v. Hugger Bros. Constr. 
Co., 1538 Tenn. 260, 283 SW 448, 46 
ALR 389. 


1. Bowling v. Walls, 72 W. Va. 6388, 
78 SE 791. 


[a] Action on note.—In an action 
on a note given on purchase of a store, 
the maker may recoup for damages 
caused by breach of plaintiff's agree- 
ment in a separate writing not to con- 
duct a competing business for a stip- 
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is allowed defendant in cases where plaintiff, who 
has only partially performed his portion of the con- 
tract, comes into court asking compensation for such 
So in an action for work, la- 
bor, and services, if it appears that the work was 
not performed in a skillful and workmanlike manner, 
the amount of damages to defendant may be re- 
couped,® as may damages for any other failure sub- 
stantially to comply with the contract,* and in an 
action by a telegraph company for tolls for trans- 


partial performance.? 


ulated period. Bowling v. Walls, 72 
W. Va. 638, 78 SE 791. 


2. U. S.—Michigan Yacht, etc., Co. 
v. Busch, 143 Fed. 929, 75 CCA 109. 


Mass.—Campbell v. Somerville, 114 
Mass. 334; Bee Printing Co. v. Hich- 
born, 4 Allen 63. 


Miss.—Jefferson County v. Arrghi, 
51 Miss. 667; Dunlap v. Hand, 26 
Miss. 460. 


Mo.—Yeats v. Ballentine, 56 Mo. 
530; Heman v. Compton Hill Imp. Co., 
58 Mo. A. 480; Linnenkohl v. Win- 
kelmeyer, 54 Mo. A. 570. 


N. Y.—Murden v. Priment, 1 Hilt. 
75; Sickels v. Pattison, 14 Wend. 257, 
28 AmD 527; Van Hovenburgh v. 
Lindsay, 1 AlbLJ 123. 


Pa.—Wright v. Cumpsty, 41 Pa. 102. 


Tenn.—Crouch v. Miller, 5 Humpbhr. 
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W. Va.—Natural Gas Co. v. Healy, 
83 W. Va. 102, 10 SE 56. 


Eng.—Basten v. Butter, 7 East 479, 
103 Reprint 185. 


3. Ala.—Woodrow v. Hawving, 105 
Ala. 240, 16 S 720. 


Ark.—Robinson v. More, 16 Ark. 97. 


Del.—Webster v. Beebe, 25 Del. 161, 
MilieAs G69. 


Ga.—Block v. Happ, 144 Ga. 145, 86 
SE 316; McKleroy v. Sewell, 73 Ga. 
657; Lee v. Clements, 48 Ga. 128. 


Tll.—Parker v. Platt, 74 Ill. 430; 
Howell v. Goodrich, 69 Ill. 556; Gar- 
field v. Huls, 54 Ill. 427; Burton v. 
Gee Oil Co., 173 Ill. A. 548. 


Ind.—Manville v. McCoy, 3 Ind. 148. 


Mass.—Electric Supply, etc., Co. v. 
Conway Electric Light, etc., Co., 186 
Mass. 449, 71 NE 9838. 


Minn.—Harlan v. St. Paul, etc., R. 
Co., 31 Minn. 427, 18 NW 147. 


N. Y.—Harris v. Rathbun, 2 Abb. 
Dec. 326, 2 Keyes 312; Still v. Hall, 
20 Wend. 51. 


Oh.—The Wellsville v. Geisse, 3 Oh, 
St. 333. 


Pa.—Glennon v. Lebanon Mfg. Co., 
140 Pa. 594, 21 A 429, 12 LRA 321. 


Tenn.—Gibson v. Carlin, 13 Lea 440, 


Wis.—De Witt v. Cullings, 32 Wis. 
298. 


{a] Illustration.—fn an action for 
amount due for sinking oil well, ‘de- 
fendant may recoup for value of cas- 
ing which plaintiffs were to pull but 
could not because it was unnecessar- 
ily sunk below the surface by them. 
Burton v. Gee Oil Co., 173 Ill. A. 548, 


{b] Negligent performance.—(1) 
Defendant may recoup damages 
caused by plaintiff's negligent per- 
formance of the work. Woodrow v. 
Hawving, 105 Ala. 240, 16 S 720; Har- 
lan v. St. Paul, etce., R. Co., 31 Minn. 
427, 18 NW 147; Still v. Hall, 20 
Wend. (N. Y.) 51; Glennon v. Lab- 
anon Mfg. Co., 140 Pa. 594, 21 A 429, 
12 LRA 321., (2) In an action to re- 


SET-OFF AND 


the contract.? 


cover for threshing clover seed, de- 
fendant may recoup for damages suf- 
fered through plaintiff’s improper 
performance of the work. Garfield v. 
Huls, 54 Ill. 427. 


[ec] Malpractice.—(1) In an action 
by a physician for services defendant 
may recoup damages for malpractice, 
or negligence of plaintiff in that he 
gave an overdose of medicine (McKle- 
roy v. Sewell, 73 Ga. 657), (2) or neg- 
ligently set a broken arm (Howell v. 
Goodrich, 69 Ill. 556). 


[dad] Action by architect.—Any 
damages resulting from negligent 
performance of contract by the archi- 
tect is a matter of recoupment in the 
architect’s action for balance due him. 
Block v. Happ, 144 Ga. 145, 86 SE 316. 


Recoupment, set-off, ‘or counter- 
claim in action by builder see Build- 
ing and Construction Contracts §§ 
167, 210. 


Reduction of damages in action by 
architect see Architects § 39. 


4 Ala.—Hunter v. Waldron, 7 Ala. 
753; Belleview Cemetery Co. v. 
Faulks, 6 Ala. A. 137, 60 S 461. 


Ark.—Ewing v. Janson, 57 Ark. 237, 
21 SW 4380; Brunson vy. Martin, 17 
Ark, 270. 


Conn.—Satchwell v. Williams, 
Conn;.3 715 


Ind.—Manville v. McCoy, 3 Ind. 148. 


Me.—-Preble v. Preble, 115 Me. 26, 
97 A 9. 


Mich.—Iron Cliffs Co. v. Gingress, 
42 Mich. 30, 3 NW 238; Allen v. Mc- 
Kibbin, 5 Mich. 449. 


Tenn.—Mack  v. Hugger Bros. 
Constr. Co.j°153 ‘Tenn. 260, 2838 SW 
448, 46 ALR 389. 


Tex.—Carroll v. Welch, 26 Tex. 147; 
stoadard v. Martin, 3 Tex. A. Civ. Cas. 
§ 85, 
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{a] Delay in performance.—Dam- 
ages from delay in performing a con- 
tract to do grading may be recouped. 
Belleview Cemetery Co. v. Faulks, 6 
Ala. A. 137, 60 S 461. 


{[b] Negligence.—In an action to 
recover for laying certain floors, de- 
fendant may properly recoup dam- 
ages from fire caused by negligence 
of plaintiff's servant while laying one 


of them. Mack v. Hugger Bros. 
Constr. Co., 253 Tenn. 260, 283 SW 
448, 46 ALR 389. 

{e] Noncompliance through  ill- 


ness.—(1) In an action for value of 
services under contract to operate a 
farm, which plaintiff's illness pre- 
vented him from performing, dam- 
ages to defendant is available by way 
of recoupment. Greene v. Linton, 7 
Port. (Ala.) 133, 31 AmD 707; Preble 
v. Preble, 115 Me. 26, 97 A 9. (2) De- 
fendant when sued for compensation 
for services over a stated period may 
recoup for damages suffered by plain- 
tiff’s imperfect performance due to 
sickness. Jones v. Deyer, 16 Ala, 221; 
Hunter v. Waldron, 7 Ala. 753. 


{[d] Injury to slave.—In an action 


COUNTERCLAIM. 


mitting messages, defendant may recoup for damages 
from delay in delivering one of such messages.° 
however, the services are accepted, expressly or im- 
pliedly, as a full performance of the contract, de- 
fendant cannot recoup for improper performance.® 
A bailor, when sued upon the contract, may recoup 
for plaintiff’s breach or improper performance of 
Defendant, in an action on a prom- 
issory note, may recoup for claims growing out of 
the transaction of which the note was a part,® or for 


If, 


for wages as overseer, defendant may 
recoup for damages sustained by rea- 
son of plaintiff's negligent killing of 
defendant’s slave. Brunson v. Mar+ 
tims ply Aron 2 7 Oe 


5. Postal Telegraph-Cable Co. v. 
Craig, 106 Miss. 279, 63 S 573. 


6 Ewing v. Janson, 57 Ark. 237, 
21 SW 430; Delbridge, etc., Co. v. 
Patterson, 105*Mich. 413, 68 NW 436. 


[a] .Thus in an action on a note 
given by the owner of a building to a 
materialman in payment for mate- 
rials furnished the contractor, in the 
absence of any warranty exacted from 
plaintiffs when the note was given 
or other contract in regard to the ma- 
terials, defendant cannot recoup dam- 
ages on the ground that the material 
furnished did not come up to the 
specifications in the building contract. 
Delbridge, ete., Co. v. Patterson, 105 
Mich. 413, 68 NW 436. 


Ver Phelps) Vee ce aris. so eet ial 
(holding also that where a contract to 
pasture defendant’s sheep and cattle 
was an entire one, defendant could 
not, in an action to recover the price 
of the pasturage, be compelled to re- 
coup his damages to the sheep against 
the cost of the keeping of the sheep, 
but might recoup such damages 
against the entire amount due for 
pasturing both the cattle and sheep). 


8. Ala.—Murphy v. Farley, 124 
Ala. 279, 27 S 442; Peden v. Moore, 1 
Stew. & P. 71, 21 AmD 649. 


A acicresoS v. Diamond, 19 Ark. 


Ga.—Empire State Jewelry Co. v. 
Grant Jewelry Co., 19 Ga. A. 125, 91 
SE 214. But see Hall v. J. I. Case 
Threshing Mach. Co., 11 Ga. A. 840, 76 
SE 597 (holding that under Civ. Code 
[1910] § 43894, in a suit on a note for 
the price of a threshing machine, 
known by the purchaser to be defec- 
tive, it was not error to strike a plea 
that plaintiff promised to remedy the 
defects and neglected to do so until 
after the threshing season, resulting 
in loss of profits to defendant). 


Rta cas v. Farson, 174 Ilk Ay 


Me.—Peterson Oven Co v.. Fickett, 
121 Me. 418, 117 A 575. 


Pe sao eatas 2 v. Kemp, 97 Mass. 


N. Y.—McKnight v. Devlin, 52 N. Y. 
399,11 AmR 7W1b. 


Va.—Wallinger vy. 
547, 117 SE 850. 


“Wherever a defendant can main- 
tain a cross action for damages, on 
account of a defect in personal prop- 
erty purchased by him, or for a non- 
compliance by the plaintiff with his 
part of the contract; he may in de- 
fense to an action upon his note made 
in consequence of such purchase or 
contract claim a deduction, corre- 
sponding with the injury he has sus- 
tained.” Peden v. Moore, 1 Stew. & 
P. (Ala.) 71, 80, 21 AmD 649. 


{a] Illustrations.—(1) In an ac- 


Kelly, 136 Va. 


For later cases, developments and changes in the law see Annotations, same title and section number,. 
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§§ 55-57] 


a tort growing out of plaintiff’s breach of the con- 
tract for which the notes were given.® In an action 
upon a debt for which collateral has been given, de- 
fendant may recoup the value of any of such col- 
lateral which has been converted.1® In an action 
by one partner against another for the amount agreed 
to be paid for his share of the firm assets after dis- 
solution, defendant can recoup for any damages sus- 
tained by the fraud of plaintiff in that he concealed 
and did not account for certain credits which he had 
received.t? Defendant may recoup for fraud or de- 
eeit which induced the making of a contract.12 In 
trover defendant may recoup the amount of a lien 
upon the goods converted for freight earned in car- 
rying them,** or for labor performed on the goods.14 
A claim arising upon an executory contract of sale 
is separate and distinct from a demand predicated 
upon a temporary injunction bond and cannot be 
recouped against such demand.*° 


Overpayments. 
ments.!° 


Recoupment will lie for overpay- 


In a suit to reform a contract by a nonresident 
plaintiff, defendant cannot recoup damages for in- 
dependent torts.1* 


[§ 56] b. Set-Off. Since defendant’s right of set- 
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off does not, as a general rule, depend upon whether 
his claim is independent of or connected with plain- 
tiff’s cause of action, the question as to its sufficiency 
in that regard seldom arises.!8 


[§ 57] c. Counterclaim—(1) In General. Under 
the statutory provisions authorizing as a counter- 
claim a cause of action arising out of the contract 
or transaction set forth in the complaint as the 
foundation of plaintiff’s claim or connected with the 
subject of the aetion,’® three classes of counter- 
claims are provided for: First. A demand which 
arises out of the contract upon which plaintiff has 
based his action. Second. A demand which arises 
out of the transaction—a broader term than con- 
tract—upon which plaintiff has based his action.?° 
Third. A demand which need not necessarily arise 
out of either the contract or the transaction involved 
in the action, but is sufficient if it is connected with 
the subject of the action.?! In determining whether 
the respective claims asserted by the parties arise 
out of the same contract or transaction, the court is 
not confined to the facts stated by plaintiff, but may 
take into account the facts set up by defendant, and 
will from them all determine whether the claims 
arise out of the same transaction.?2? A rule which 
arbitrarily uses the element of time to determine 


tion on a note given by defendant as 
evidence of his accounting and settle- 
ment under contract with plaintiff 
whereby each was to pay the other 
one half of the net profits of their re- 
spective businesses and to make set- 
tlements when demanded, defendant 
may recoup for profits of the plain- 
tiff’s business which the latter has 
refused to account for. Sample v. 
garcon, L740. As +334: (2): Ax pur- 
chaser of diamonds of guaranteed 
weights, who afterward gave notes 
for the balance of the purchase price 
unpaid, may recoup for deficiency in 
the weights of the diamonds in an ac- 
tion on the notes. Empire State Jew- 
elry Co. v. Grant Jewelry Co., 19 Ga. 
A. 125, 91 SE 214. (3) In an action on 
notes given for the purchase price of 
goods, damages to the buyer result- 
ing from breach of warranty as 
to the efficiency of the goods arose 
out of the contract on which the suit 
is brought, so that they may form the 
basis of recoupment. Peterson Oven 
Co. v. Fickett, 121 Me. 413, 117 A 575. 
(4) In an action on notes given for 
the purchase price of goods, defend- 
ant can recoup his damages by reason 
of a failure of title as to part of the 
goods purchased. McKnight v. Dev- 
lin, 52 N. Y. 399, 11 AmR 715. (5) In 
an action on a note, defendant may 
recoup damages for breach by plain- 
tiff of his promise, furnishing the 
main or chief consideration for the 
note. Wallinger v. Kelly, 136 Va. 547, 
117 SE 850. (6) In an action on a 
note given for the price of slaves, de- 
fendant might recoup for damages in 
consequence of plaintiff's harboring 
and refusal to redeliver the slave, 
who ran off before the expiration of 
the time of hiring. Berry v. Diamond, 
19 Ark. 262. 


{b] Landlord and tenant.—Iailure 
of the landlord to make promised re- 
pairs and damages to the tenant in 
consequence of such failure consti- 
tute a good counterclaim in an action 
on a note given by the latter to the 
former for rent. Murphy v. Farley, 
124 Ala. 279, 27 S 442. 


[c] Partial failure of consideration. 
—In an action on a promissory note 
against the maker, the latter may 
show in recoupment ‘damages sus- 


tained by him in consequence of the 
payee’s depriving him of part of the 


consideration. Stacy v. Kemp, 97 
Mass. 166. 
9. Streeter v. Streeter, 43 Ill. 155. 
10. Tennessee Chemical Co. .v. 


George, 161 Ga. 563, 131 SE 493 [an- 
swer to certified question conformed 
to 34 Ga. A. 824, 131 SE 918]; Harrell 
v. Citizens’ Banking Co., 111 Ga. 846, 
36 SE 460; Waring v. Gaskill, 95 Ga. 
731, 22 SH 659; Turner v. Commercial 
Sav. Bank, 17 Ga. A. 631, 87 SE 918. 


[a] Rule applied where collateral 
was given to secure the note sued on. 
Tennessee Chemical Co. v. George, 161 
Ga. 563, 131 SE 493 [answer to certi- 
fied question conformed to 34 Ga. A. 
§24, 1381 SE 918]; Harrell v. Citizens’ 
Banking Co., 111 Ga. 846, 36 SE 460; 
Waring v. Gaskill, 95 Ga. 731, 22 SH 
659: Turner v. Commercial Sav. Bank, 
17 Ga. A. 631, 87 SE 918. 


11. Bailey v. Webber, 113 Me, 434, 
94 A 758. 
12. Lowery v. Mutual Loan Soc., 


202-Ala.f51. 7948: (389%. Harrineston w! 
Stratton, 22 Pick. (Mass.) 510; Mor- 
brose) Inv. Cos v. Mlick,) L8i--Mo-. A. 
528,174 SW 189; Fields v. Brown, 160 
N. C. 295, 76 SE 8. % 


13... Saltus v. Everett, 20 Wend. (N. 
Y.) 267, 32 AmD 541. 


[a] Thus in an action for the price 
of a machine, defendant cannot re- 
coup damages suffered through hay- 
ing paid without suit a claim for 
damages on account of the death of 
an employee, killed because of its 
negligent construction. Edge Moor 
Iron Co. v. Brown Hoisting Mach. Co., 
22 Del. 10, 62 A 1054. 


Mitigation of damages in: 
Trespass action see Trespass [38 Cyc 

1140]. ‘ 
Trover action see Trover and Conver- 

sion [38 Cye 2101 et seq]. 

14. Green v. Farmer, 4 Burr. 2214, 
W. Bi. 651, 96 Reprint 379. 

15. Hong Hoon v. Lum Wai, 
Hawaii 546. 

16. Thompson v. Mitchell, 74 Ga. 
797;. Wiseberg v. Novelty Hat Mfg. 
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Co., 3 Ga. A. 362, 59 SE 1112. 


[a] Limitation of rule.—In a suit 
based on one of several notes given 
for the purchase price of land, Ge- 
fendant can recoup any overpayment 
made and directed by him to be ap- 
plied to such note, but in the absence 
of such direction, he cannot recoup 
against such note amounts paid which 
exceeded the amount of that note, un- 
less he has paid the entire purchase 
money, and then he can recoup what 
he has paid over and above the entire 
Ree Thompson. v. Mitchell, 74 Ga. 

ae 


17. Fambrough v. De Vane, 
Ga. 47, 74 SE 762. 


18. See supra § 50. 


Illustrations of cases held proper 
see supra § 50 notes 45-47. 


19. See statutory provisions, and 
supra’ 51. 


20. Scott v. Waggoner, 48 Mont. 
536, 1389 P 454, LRA1916C 491; Mogle 
Vv. Black, *5 Oh. Cir, Ch bie rs Oh. Cir 
Dec. 27; Northwestern Port Huron 
Co. v. Iverson, 22 S. D. 314, 117 NW 
372, 133 AmSR 920. 


21. Scott v. Waggoner, 48 Mont. 
536, 139 P 454, LRA1916C 491; Mogle 
Vv. Black, “5 Oh; Cir Ct. 5103, On, Cie 
Dec. 27; Port Huron Co. v. Iverson, 
22 S. D. 314, 117 NW 372. 


22. Story, etc., Commercial Co. v. 
Story, 100 Cal. 30, 34 P 671; Wain- 
Whee V UP dds ROMs ROO tseor 
176 Ind. 682, 97 NE 8; Excelsior Clay 
Works v. De Camp, 40 Ind. A. 26, 80 
NE 981; King v. Coe Commn. Co., 93 
Minn. 52, 100 NW 667; Mulcahy v. 
Duggan, 67 Mont. 9, 214 P 1106. 


[a] Fact that plaintif€ alleges no 
facts to show that counterclaim arose 
out of same transaction does not pre- 
vent defendant from setting out the 
entire transaction, and thus showing 
the relation of his claim thereto. 
Story, etc., Co. v. Story, 100 Cal. 30, 
34°P 671. 


[b] Transaction is not limited to 
facts set forth in complaint, but in- 
cludes the entire series of acts and 
mutual conduct of the parties in the 
business or proceeding between them 
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whether various causes of action arise out of the 
same contract or transaction is improper.” 
must be some legal or equitable relationship between 
the ground of recovery alleged in the counterclaim 
and the matters alleged as the cause of action by 
It is not enough that the parties are 
the same?® or that the transactions were made on 
The counterclaim must be such that 
it could reasonably have been anticipated when the 
transaction set up as the foundation of plaintiff’s 
A counterclaim is allowable 


plaintiff.*4 


the same day.”°® 


elaim culminated.?7 


which formed the basis of the agree- 
ment, and, if plaintiff omits or fails to 
set forth in his complaint the entire 
transaction out of which his claim 
arose, defendant may supplement this 
omission by setting forth in his an- 
swer the qmitted facts, so that the en- 
tire transaction may be before the 
court, for plaintiff is not at liberty to 
select an isolated act or fact, which is 
only one of a series of acts or steps in 
the entire transaction, and insist upon 
a judgment on the fact alone, if the 
fact is so connected with others that 
it forms only a portion of the transac- 
tion. Story, ete., Commercial Co. v. 
Story, 100 Cal. 30, 34 P 671; Mulcahy 
. Duggan, 67 Mont. 9, 214 P 1106. 


[ec] New facts admissible.—The 
new facts which may be introduced 
into a pending action as a counter- 
claim “are such only as are necessary 
for the court to have before it in de- 
ciding the questions raised in the 
original action to enable it to do full 
and complete justice to all of the par- 
ties before it in respect to the cause 
of action upon which the complacat 
rests.” Wainwright v. P. H. & F. M. 
Roots Co., 176 Ind. 682, 694, 97 NE 8. 


[d] Meaning of “arise.”—(1) ‘Aris- 
ing is springing from, coming into 
being, beginning, originating.” Shaw 
v. Faires, (Tex. Civ. A.) 165 SW 501, 
504. (2) “The cause of action arises 
from the transaction set forth in the 
complaint when the combination of 
acts and events, circumstances and 
defaults, upon which the rights of 
the parties are based, when viewed in 
one aspect, result in plaintiff’s right 
of action, and, when viewed in an- 
other aspect, result favorably to de- 
fendant.” King v. Coe Commn. Co., 
93 Minn. 52, 100 NW 667, 668. 


23. Mulcahy v. Duggan, 67 Mont. 
9, 214° P 1106. 


24. Hege v. Newsom, (Ind. A.) 170 
NE 336; Brower v. Nellis, 6 Ind. A. 
S2c,,00) NE 672. ; 


{a] Occurrence or accident.—The 
word “transaction” is not synony- 
mous with “occurrence” or “acci- 
dent.” Hege v. Newsom, (Ind. A.) 
170 NE 336. 

25. Hege v. Newsom, supra. 

26. Hege v. Newsom, supra; Cleve- 
land, etce., R. Co. v. Partlow, 70 Ind. 
A. 616, 123 NE 838. 

[a] Thus a transaction is not con- 


fined to what is done in one day or at 
a single time and place, but the logi- 
cal relation of the facts involved de- 
termines whether they together con- 
stitute a single transaction. Cleve- 
land, etc., R. Co. v. Partlow, 70 Ind. 
A. 616, 123 NE 838. 


27. Krausse v. Greenfield, 61 Or. 
502, 123 P 392, AnnCas1914B 115. 


{a] Thus, in an action on contract, 
a counterclaim for wrongfully inter- 
rupting defendants’ business in acting 
under the contract is improper. 
Krausse v. Greenfield, 61 Or. 502, 123 
P 392, AnnCas1914B 115. 


SET-OFF AND COUNTERCLAIM 


There 


ceeding.?° 


28. Harlock v. Le Baron, 1 NYCiv 
Proc 168; Roots v. Nye, 2 Handy 229, 
12 Oh. Hunter v. 


Dec. (Reprint) 417; 
stark, 17 Ont, Pri/47 


[a] Illustrations.—(1) Where deal- 
ings between merchants have been 
continuous over a series of years, de- 
fendant may, in an action on an ac- 
count for the dealings for one year, 
counterclaim a shortage in weights in 
a previous year in ignorance of which 
settlement for the preceding year was 
made. Roots v. Nye, 2 Handy 229, 12 
Oh. Dee. (Reprint) 417. (2) Inanac- 
tion to recover for professional serv- 
ices rendered by an attorney-at-law in 
certain cases, defendant was allowed 
to counterclaim for loss arising from 
bad, illegal, and foolish advice of the 
attorney in other cases. Harlock v. 
La Baron, 1 NYCivProc 168. 


29. Worcester D. [quot Sheehan v. 
Pierce, 70 Hun 22, 24, 23 NYS i119]. 


[a] Other definitions.—(1) ‘‘That 
which is done, an affair.’”’ Webster D. 
[quot Sheehan v. Pierce, 70 Hun 22, 
24, 23 NYS 1119; Mogle v. Black, 5 
OnyiCir= Ct oli 43 Oh! Cir Decs ars 
C2) YA matter or affair either com- 
pleted or in course of completion.” 
Century D. [quot Story, etc., Commer- 
cial Co. v. Story, 100 Cal. 30, 34, 34 P 
671]. (3) “The word ‘transaction’ in 
the sense as used in the section means 
all of the negotiations leading up to 
the contract in the case.’”’ Southeast- 
erns Li Ins) (Co, v.. Palmer, 120 0S< C 
4907 113 SEH 310, 314° 


[b] Term includes (1) all that is 
said and done in connection with a 
purchase and sale, or other trade; and 
all that is said and done in connection 
with the perpetration of a fraud or 
cheat (Deford v. Hutchison, 45 Kan. 
318,525 P64) 11, RAY 257)3 %C2)) in 
short, all the facts and circumstances 
out of which arose the injury com- 
plained of by plaintiff (Ritchie v. 
Hayward, 71 Mo. 560 [cit Xenia 
Branch Ohio State Bank v. Lee, 15 
N. Y. Super. 694, 7 AbbPr 372]), (3) 
and generally refers not merely to 
an occurrence or act, but to some 
commercial or business transaction 
or ‘dealing, something in the nature of 
contract, or a series of contracts with 
respect to the same business or sub- 
ject (King v. Coe Commn. Co., 93 
Minn. 52, 100 NW 667; Barker v. Wal- 
bridge, 14 Minn. 469). 


{c] In action for malicious prose- 
cution, the transaction was held to 
be the commencement of an action 
against defendant, with malice and 
without probable cause, and his arrest 
therein under process that was there- 
after set aside as illegal. Rothschild 
v. Whitman, 132 N. Y. 472, 30 NE 858. 


30. Pocatello First Sav. Bank vy. 
Shérman, 33 Ida. 348, 195 P 630; Haut 
v, Gunderson, 54 N. D. 826, 211 NW 


“The term should be _ given 
broadest legal signification.” 
Gunderson, supra. 


31. Xenia Branch Ohio State Bank 


its 
Haut v. 


[§§ 57-58 


where the whole matter arises out of one connected 
series of transactions.?® 


[§ 58] (2) “Transaction” Defined. A “transac- 
tion” is defined as the act of transacting or conduct- 
ing any business, negotiation, management, or pro- 
The word, as used in the counterclaim 
statutes, is broad and comprehensive,*® and is con- 
strued according to the natural and ordinary signifi- 
cation of the term.*+ 
contract®2 or tort,?* although it may include either 


It is broader in meaning than 


v. Lee, 15 N. Y. Super. 694, 7 AbbPr 
3 


4. 


“The words ‘transaction,’ ‘founda- 
tion of the plaintiff's claim,’ and ‘sub- 
ject of the action,’ are not words of 
art, but colloquial phrases borrowed 
from the ordinary walks of life.’ 
Coppola v. Di Benedetto, 127 Misc. 
276, 215 NYS2722,°725. 


32. Ind.—Cleveland, ete., R. Co. v. 
Partlow, 70 Ind. A. 616, 123 NE 838. 


Kan.—Deford v. Hutchison, 45 Kan. 
318, 25 P 641, 11 LRA 257. 


Minn.—King v. Coe Commn. Co., 93 
Minn. 52, 100 NW 667. 


2 Mo.—Ritchie v. Hayward, 71 Mo. 
60. 


Mont.—Mulcahy v. Duggan, 67 
Mont. 9, 214 P 1106; Scott v. Wag- 
goner, 48 Mont. 536,139 P 454, LRA 
1916C 491. 


N. Y.—Ter Kuile v. Maraland, 81 
Hun 420, 31 NYS 5; Sheehan v. Pierce, 
70 Hun 22, 23 NYS 1119. 


N. D.—Haut v. Gunderson, 
D. 826, 211 NW 982. 


Oh.—Mogle v. Black, 5 Oh. Cir. Ct. 
SES'3) Oh2 Cire Decr ary 


Okl.—Fort Worth Lead, etc., Co. v. 
Robinson, 89 Okl. 221, 215 P 205; Wy- 
man v. Herard, 9 Okl. 35, 59 P 1009. 


[a] Thus the word “transaction,” 
as used, authorizes matters to be set 
up as a counterclaim which could not 
be pleaded as arising upon the con- 
tract relied on by plaintiff. King v. 
coe Commun. Co., 93 Minn. 52, 100 NW 
667. 


[b] Every contract is a transac- 
tion; but every transaction is not a 
contract (1) (Sheehan v. Pierce, 70 
Hun 22, 23 NYS 1119; Xenia Branch 
Bank v. Lee, 15 N. Y. Super. 694, 7 
AbbPr 372), (2) a contract is the re- 
sult of a transaction, while the trans- 
action covers all things done and said 
which result in a contract (Deford v. 
Hutchison, 45 Kan. 318, 25 P 641, 11 
LRA 257). 


[c] Position of word as affecting 
meaning.—The word “transaction” 
being placed in immediate connection 
with the word “contract,” and sepa- 
rated therefrom by the ‘disjunctive 
,’ the conclusion is certain that 
the legislature intended by it some- 
thing different from and additional 
to “contract,” for the most familiar 
rules of textual interpretation would 
be violated by the assumption that 
no such signification was intended. 
Deford v. Hutchison, 45 Kan. iis 25 
P 641, 11 LRA 257. 


33. Mulcahy v. Duggan, 67 Mont. 
9, 214 P 1106; Scott v. Waggoner, 48 
Mont. 536, 139 P 454, LRA1916C 491. 


[a] Early construction.—Under an 
early construction of the code, it was 
held that ‘transaction,’ as used 
therein, did not signify tortious acts, 
but that it was used in application 
to some commercial or business nego- 


54 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fi 
or both.** It means any act as affecting legal rights 
or obligations,*® and properly embraces an entire oc- 
currence out of which a legal right springs or upon 
which a legal obligation is predicated ;** it is “that 
combination of acts and events, circumstances and 
defaults, which viewed in one aspect results’in the 
plaintiff’s right of action, and viewed in another 
aspect results in the defendant’s right of action’ ;?7 
and it applies to any dealings of the parties result- 
ing in wrong, without regard to whether the wrong 
be done by violence, neglect, or breach of contract.?® 


It cannot be restricted to the simple 


tiation and not to a wrong caused by 
an act of violence or fraud. Barhyte 
v. Hughes, 33 Barb. (N. Y.) 320. 


34 Mulcahy v. Duggan, 67 Mont. 
9, 214. P 1106; 
Mont. 536, 139 P 454, LRAI1916C 491; 
Fort. Worth Lead, ete., Co. v. Robin- 
son, 89 Okl. 221, 215 P\ 205. 


35. Haut v. Gunderson, 54 N. D. 
826, 211 NW 982. 


36. Haut v. Gunderson, supra. 


37. Story, ete. Commercial Co. v. 
Story, 100 Cal. 30, 34, 34 P 671 [quot 
Pomeroy Remedies and Remedial 
Rights § 774]; Mulcahy v. Duggan, 67 
Mont. 9, 214 P 1106; Scott v. Wag- 
goner, 48 Mont. 536, 139 P 454, LRA 
1916C 491. 


38. Scott v. Waggoner, supra. 


39. Storv, etc., Commercial Co. v. 
Story, 100 Cal. 30, 34 P 671; Ritchie 
v. Hayward, 71 Mo. 560; Slack v. 
Whitney, (Mo. A.) 231 SW 1060; 
Xenia Branch Bank v. Lee, 15 N. Y. 
Super. 694, 7 AbbPr 372. 


{a] hus there may be, and gener- 
ally must be, acts, facts, events, and 
defaults, in the transaction as a 
whole, which do not enter into each 
eause of action, but are confined to 
one of them alone, an‘d as every trans- 
action is more or less complex, con- 
sisting of various facts and acts done 
by the respective parties, it frequent- 
ly happens that one or more of these 
acts would, if viewed by itself, be 
such a violation of duty as to give to 
the other a right of action, but the 
obligation thus created may be so 
counterbalanced by other matters 
growing out of the same transaction 
that no compensation ought to be 
made therefor. Story, etc., Commer- 
cial Co. v. Story, 100 Cal. 30, 34 P 
671. . 


{b] Reason for rule.—If to consti- 
tute his counterclaim no other facts 
or particulars were necessary than 
plaintiff had himself stated, there 
would be no occasion for defendant 
to answer at all; he should go on trial 
to the complaint itself. Xenia Branch 
Bank vo. lee! 15) N.Y. Super. 694, 27 
AbbPr 372. 


[c] Counterclaim on same state of 
facts as set forth in the complaint is 
not permissible under the New York 
code of civil procedure which requires 
the facts constituting the counter- 
claim to be new matter. Prosser v. 
Carroll, 33 Misc. 428, 68 NYS 542. 


40. Shea v. Wood, 20 Ariz. 437, 181 
P 369; Burley Tobacco Growers’ Co- 
op. Assoc. v. Boyd, 224 Ky. aid, 6 SW 
(2d) 241; | Wilkinson v. Halliwell 
Blectric Co., 128 Misc. 250, 204 NYS 
854; Lynn v. Seby, 29 N. D. 420, 151 
NW 31, LRA1916E 788. 


[a] Tustrations.—(1) In a suit to 
enjoin the harvesting of cotton by a 
cropper under a contract to put in 
maize crop, where the facts show an 
implied cropper’s contract as to the 
cotton, defendant cropper may coun- 
terclaim for services rendered in car- 


Scott v. Waggoner, 48, 
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wrong complained of by plaintiff, but it must be held 
to include all the facts and circumstances out of 
which‘arose the injury complained of.°° 


[§ 59] (3) Applications of Rule—(a) In General. 
In an action founded on a contract, defendant may 
counterclaim for claims he has against plaintiff 
which are founded on the contract sued on*® or which 
arise out of a transaction of which the contract sued 
In an action on a contraet, defend- 
ant may counterclaim for plaintiff’s breach of the 


statement of the | contract sued on,*? or for damages for fraud indue- 


ing for cotton and charges paid for 
water which the owner should have 
paid. Shea v. Wood, 20 Ariz. 437, 181 
P 369. (2) In an action by an em- 
ployee for wrongful discharge, de- 
fendant may counterclaim for debts 
incurred by plaintiff for which, under 
the employment contract, he was per- 
sonally liable and which defendant 
had been compelled to pay. Wilkin- 
son v. Halliwell Electric Co., 123 Misc. 
250, 204 NYS 854. (3) In a thresher’s 
action for a portion of threshing bill, 
defendant may counterclaim for any 
excess in the bill. Lynn v. Seby, 29 
a Dy (420, 151) INW 31! (GRAISI6E: 


41. Philadelphia Veneer, etc., Co. 
vy. Garrison, 160 Ky. 329, 169 SW 714. 


[a] Thus, in an action for amounts 
due on a logging contract, defendant 
who was required to make the con- 
tract sued on because of plaintiff’s 
breach of former contracts can coun- 
terclaim for his increased expendi- 
ture under the last contract. Phila- 
delphia Veneer, etc., Co. v. Garrison, 
160 Ky. 329, 169 SW 714. 


42. Ariz.—Arizona Eastern R. Co. 
v. Stewart, 17 Ariz. 227, 149 P 753. 


Ark.—Neely v. Wilmore, 124 Ark. 
460, 187 SW 6387. 


Cal.—Stoddard v. Treadwell, 26 Cal. 
294; Lacy Mfg. Co. v. Los Angeles 
ne Cle; CO. O12 Cals AN sien lO Gaal 


Colo.—C. H. Parker, etc., Electrical 
Co. v. Prince, 75 Colo. 311, 225 P 856. 


Conn.—Barlow vy. Lunny, 102 Conn. 
SUSAR SLRS Me Ii base 


Ind.—Rooker v. Bruce, 45 Ind. 
57, 90 NE 86. 


Iowa.—J. R. Watkins Medical Co. v. 
Moss, 160 Iowa 244, 141 NW 497. 


Ky.—Burley Tobacco Growers’ Co- 
op. Assoc. v. Boyd, 224 Ky. 271, 6 SW 


A. 


Nace 241; Escott v. White, 10 Bush 
Minn.—Magistad v. Andrew Schoch 


reeee Cos, 17% Minn, 453, 225 NW 
287. 


N. Y.—Maag v. Maag Gear Co., 193 
App. Div. 759, 184 NYS 630; Baldel v. 
Berko, 144 NYS 10; O’Sullivan v. Jun- 
ior Dress Co., 1380 NYS 209, 


N. D.—Lynn v. Seby, 29 N. D. 420, 
151 NW 31, LRA1916E 788. 

Pa.—Weiner v. Schwartz, 87 Pa. 
Super. 551. 

S. C.—Haygood v. Boney, 43 S. C. 
63, 20 SE 803. 


Tex.—Cunningham v. M. W., ete., 
Daves, (Civ. A.) 141 SW 808. 


Wash.—Niver v. Nash, 7 Wash. 558, 
3): B 380. 


Man.—Mondor v. Willets, 32 Man. 
Boon LLoO2s lm erDomiuke 78,8 iLoo lets 
WestWkly 783 [aff [1923] Can. S. C. 
433, [1923] 2 DomLR 964]. 


Ont.—Henderson v. Henderson, 11 
OntWN 69 [app dism 38 Ont. L. 97, 11 


OntWN 123]. 


fa] Thus (1) in a suit to require 
defendant corporation to issue to 
plaintiff stock, which plaintiff claimed 
under a contract requiring him to de- 
liver certain machines and patent 
rights to the corporation, a counter- 
claim by defendant for damages caus- 
ed by plaintiff’s failure to deliver some 
of the machines and by defects in the 
machines delivered is a proper coun- 
terclaim. Maag v. Maag Gear Co., 193 
App. Div. 759, 184 NYS 630. (2) In 
an action by a member against a 
cobperative marketing association for 
failure to account for tobacco deliv- 
ered, a counterclaim for breach of 
contract in failing to deliver certain 
crops is proper. Burley Tobacco 
Growers’ Co-op. Assoc. v. Boyd, 224 
Ky. 271, 6 SW (2d) 241. 


[b] Action by employee to recover 
deposit.—(1) Although an employee, 
under a contract of employment for 
two years, was not discharged until 
more than six months after her en- 
try on the services, at the end of 
which time the contract provided her 
deposit with the employer should be 
returned to her, it could counterclaim 
for damages for her misconduct, con- 
stituting a breach of the contract, and 
her consequent discharge. O’Sullivan 
v. Junior Dress Co., 180 NYS 209. (2) 
In an action by an employee, discharg- 
ed for irregularities, to recover the 
sum deposited as security for his hon- 
esty, the employer may counterclaim 
for the sum collected by the employee 
and not accounted for, and for the 
damages sustained because of the em- 
ployee’s wantonly suing out an at- 
tachment for the deposit, which at- 
tachment was vacated. Lind vy. De- 
morest, 116 NYS 656. 

[c] Negligent performance.—(1) 
In an action for services, defendant 
may counterclaim for damages sus- 
tained from negligent performance. 
Arizona Hastern R. Co. v. Stewart, 17 
Ariz. 227, 149 P 753. (2) In an action 
for balance due for work, labor, and 
service, defendant may counterclaim 
for the negligent and cruel killing of 
stock while performing the services. 
Haygood v. Boney, 43 S. C. 63, 20 SE 
803. (3) In an action for wages, a 
servant’s negligent injury to proper- 
ty of the master, or another who ex- 
acted compensation from the master, 
is a proper counterclaim in an action 


for wages. Magistad v. Andrew 
Schoch Grocery Co., 177 Minn. 453, 
225 NW 287. (4) Where a merchant 


employs a manager at a stated salary, 
and the latter brings an action on the 
contract for wages, defendant may, 
on the trial, introduce evidence of a 
loss of his profits, and diminution of 
his business, caused by the manager’s 
neglect, under an answer setting up a 
counterclaim for damages growing out 
of the neglect of such manager to at- 
tend to the business. Stoddard v. 
Treadwell, 26 Cal. 294. 


[d] Defective performance.—(1) 
In an action for repairs made on the 
roof of defendant’s building, defend- 
ant may counterclaim for expenses 
incurred in remedying defects by rea- 
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ing the contract,** or for specific performance of the 
contract sued on.4* Defendant, in an action by plain- 
tiff for damages for breach of contract, can coun- 
terclaim for damages for,a breach of the same con- 
tract by plaintiff,*® or he may recover by counter- 
claim for part performance of the contract by which 
plaintiff profited.*® In an action based on fraud in 
the inducement of a contract, defendant may coun- 
terclaim for plaintiff’s breach thereof.t7 Where an 
agreement is not canceled by a second agreement in 
regard to the same thing, but is incorporated in, and 
becomes a part of, it, any damages accruing to the 
promisor in the latter agreement by reason of breach 
of the first agreement may, in an action by the prom- 
isee, be counterclaimed as a claim arising out of the 
contract or transaction set forth in the complaint 
as the foundation of plaintiff’s claim or connected 
with the subject of the action,** but if the second 
agreement takes the place of the first, the rule is 
otherwise.*® 
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fraud, defendant may counterclaim for moneys due 
under the contract.°° , 


In action on appeal bond, defendant may, under 
statutes authorizing as a counterclaim, in an action 
arising upon contract, any other cause of action aris- 
ing also’upon contract, counterclaim on a promissory 
note which was given to those who were defendants 
in the previous action.®! In an action on an appeal 
bond given by defendant from the widow alleged to 
belong to the estate, defendant cannot counterclaim 
for her allowance as widow or her interest in the 
estate.” 


In action to recover bond, defendant may counter- 
claim for money paid to plaintiff under the contract 
under which the bond sued for was placed in de- 
fendant’s possession.°® 


[§ 60] (b) In Action on Note. In an action on 
a note, defendant may counterclaim for damages. 
growing out of the transaction of which the note 


In action to cancel contract on the ground of 


son of plaintiff's defective perform- 
ance (Barlow v. Lunny, 102 Conn. 
152, 128 A 115) (2) and for damages 
for injury to the interior of the build- 
ing (Barlow v. Lunny, supra). (3) 
In an action for work done and goods 
sold and delivered, the amount ex- 
pended to replace a boiler because of 
plaintiff’s poor work is a proper coun- 
terclaim. Weiner v. Schwartz, 87 Pa. 
Super. 551. (4) In an action on a 
quantum meruit for the recovery for 
work done and nmterials furnished, 
defendant may plead by way of coun- 
terclaim damages sustained by reason 
of defective materials furnished and 
inferior work done. Escott v. White, 
10 Bush (Ky.) 169. (5) In an action 
on a contract to do certain work, de- 
fendant may counterclaim for expense 
in raising a machine which had been 
placed on a defective foundation, made 
by the contractors. Baldel v. Berko, 
144 NYS 10. (6) In an action by an 
architect for his plans and his serv- 
ices as superintendent, defendant may 
counterclaim damages sustained for 
defects in the plans. Niver v. Nash, 
7 Wash. 558, 35 P 380. (7) In an ac- 
tion by an attorney to recover for his 
services, the client may counterclaim 
for the negligence of his attorney in 
the conduct of the client’s business. 
Rooker v. Bruce, 45 Ind. A. 57, 90 NE 
86. 


[e] Improper performance.—(1) 
In an action by an agent for compen- 
sation, loss sustained by the princi- 
pal by the agent’s unfaithful dis- 
charge of the contract on which he 
sues is a proper counterclaim. Neely 
v. Wilmore, 124 Ark. 460, 187 SW 
637. (2) In an action for salary and 
wrongful dismissal, defendant may 
counterclaim for damages for plain- 
tiff’s misconduct in the performance 
of such services. Henderson v. Hen- 
derson, 11 OntWN 69 [app dism 38 
Ont. L. 97, 11 OntWN 123]. (3) In 
an action for storage charges, defend- 
ant may counterclaim damages to the 
goods caused by improper storage. 
Greenwich Warehouse Co, v. Maxfield, 
8 Misc. 308, 28 NYS 732. 


[f] Necessity of breach.—In an ac- 
tion by plaintiff to recover for his 
labor, defendant cannot counterclaim 
for plaintiff's abandonment of the 
work where the contract did not re- 
quire him to continue. Thompson vy. 
Cox sl Lda.uloo.169 Pe 929. 


43. Fields v. Brown, 160 N. C. 295, 
76 SE 8. 


was a part.°4 


44. Moser v. Cochrane, 107 N. Y. 
85, 13 NE 442; Bloomgarden v. Hoff- 
mann, 116 App. Div. 719, 102 NYS 20. 


[a] TIllustration.—Where plaintiff 
seeks to recover money paid to de- 
fendant ona contract for the purchase 
of real estate, defendant may coun- 
terclaim matters tending to show that 
plaintiff ought not to recover, but 
ought to be compelled to perform his 
contract. Moser v. Cochrane, 107 N. 
Y. 35, 13 NE 442; Bloomgarden v. 
Tine ee 116 App. Div. 719, 102 NYS 


Bane CalDennis v. Belt, 30 Cal. 
Me 
Ind.—Cummings v. Pence, 1 Ind. A. 


317, 27 NE 681. 


Ky.—Cranor-Smith Lumber Co. v. 
Frith, 118 SW 307. 


Mo.—Johnston vy. O’Shea, 118 Mo. A. 
287, 94 SW 783. 


N. Y.—Van Horn v. New York Pie 
Baking Co., 110 NYS 964. 


[a] Tllustration.—Defendant, when 
sued for preventing plaintiff from re- 
moving timber under a timber con- 
tract, may counterclaim damages for 
plaintiff’s cutting not included in the 
contract and for the destruction of 
plaintiff's fences and crops... Cranor- 
Smith Lumber Co. y. Frith, (Ky.) 118 
SW 307. 


46. Chautauqua Inst. v. Zimmer- 
man, 233 Fed. 371, 147 CCA 307 [cer- 
tiorari den 242 U. S. 642, 37 SCt 114, 
61 L. ed. 542]. 


47. Chemex Distributors v. Win- 
slow, 241 NYS 484. 


ine Dempsey v. Moeslein, 16 NYS 
849, 
49. Griswold v. Pieratt, 110 Cal. 


259, 42 P 820; Corrigan v. Ritter, 15 
NYS 168, 21 NYCivProc 82. 


50. Newton v. Otselic Valley Nat. 
Bank, 224 App. Div. 527, 231 NYS 526 
[mod 132 Mise. 148, 229 INYS 541]; 
Stevenson v. Devins, 158 App. Div. 
616, 148 NYS 916; Wquitable L. As- 
sur. Soc. v. Fillat, 127 Mise. 68, 215 
NYS 277. 


[a] TIllustrations.—(1) Where a 
municipal corporation brings suit to 
rescind an executory agreement for a 
lease under which it has oceypied, on 
the ground that fraud was practised 
in procuring the corporation to take 
it, the landlord may set up a counter- 


Thus, in an action on a note secured 


claim for rent accrued by such occu- 
pancy, the proposed lease, and resolu- 
tion of the corporation to accept it be- 
ing regarded as “‘the transaction” con- 
stituting the foundation of plaintiff's 
claim. New York v. Wood, 4 AbbPr 
NS (N. Y.) 332, 3 AbbPrNS 467. (2) 
In an action to rescind a stock sub- 
scription, defendant may counterclaim 
for plaintiff's breach of contract of 
employment which was a part of the 
transaction in which plaintiff pur- 
chased the stock. Levan v. American 
Safety Table Co., 131 Mise. 779, 227 
NYS 412. 


{b] Rule applied in an action to 
declare a note void. Newton v. Otsel- 
ic Valley Nat. Bank, 224 App. Div. 527, 
231 NYS 526 [mod 132 Misc. 148, 229 
NYS 541). 


But see Ward v. Goetting, 44 Cal. 
A. 435, 186 P 640 (holding that, in an 
action to cancel a note, a right of ac- 
tion to collect the note is not a prop- 
er subject of counterclaim). 


[ce] Subject of action——The con- 
tract sought to be canceled is the sub- 
ject of the action, plaintiff's cause of 
action being for its annulment, and 
defendant’s for its enfercement. Ste- 
venson v. Devins, 158 App. Div. 616, 
143 NYS 916. 


baer Brecher v. Morres, 199 NYS 
( . 
52. 


Bem v. Shoemaker, 10 S. D. 453, 
74 NW 239. 


53. Burt v. Stamford, 
A.) 237 SW 977. 


54. Ida.—Wollan v. McKay, 24 Ida. 
691 PSS =P esa. 


Ky.—Hurst v. Combs, 17 KyL 84, 
30 SW 416. 


Minn.—Burns y. 
25, 44 NW 5238. 


N. Y.—Maders v. Lawrence, 49 Hun 
360, 2 NYS 159. 


N. D.—Heebner y. 
D. 56, 68 NW 892. 


Tex.—Pope v. Clendennen, (Civ. A.) 
257 SW 335; Hulshizer v. Nelson, (Civ. 
A.) 229 SW 658. 


[a] Ilustrations.—(1) In an action 
by a landlord on notes for money ad- 
vanced to purchase farming imple- 
ments, on which plaintiff then had a 
landlord’s lien and a chattel mort- 
gage, the tenant may counterclaim his 
damages for plaintiff’s breach of an 
oral agreement to lease him a certain 


(Tex. Civ. 


Jordan, 43 .Minn. 


Shephard, 5 N. 
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by a mortgage, the notes and mortgage are part of 
the same transaction,®® and any cause of action 
growing out of defendant’s rights under the mort- 


gage may be counterclaimed. 56 


{§ 61] (c) In Tort Actions. Assault and battery. 
In an action for assault and battery, defendant may 
counterclaim for a libel or slander which was the 
cases, however, hold 
that in such an action defendant cannot counterclaim 
for a libel of himself by plaintiff.°s 


cause of the assault;®°? other ¢ 


Negligence. 


in driving against defendant.°® 


Conversion. In an action by a tenant against the 
landlord for the conversion of chattels placed on 
the premises, defendant cannot set up as a counter- 


other tract of land where all were a 
part of the same transaction. Hul- 
Shizer vy. Nelson, (Tex. Civ. A.) 229 
SW 658. (2) In an action on a note 
given in connection with a contract to 
rent land and purehase property, de- 
fendant may counterclaim for dam- 
ages for plaintiff’s failure to furnish 
as much land as he had agreed to. 
Pope v. Clendennen, (Tex. Civ. A.) 
257 SW 335. (3) In an action on a 
note for money advanced to pay the 
expense of drilling a well and to fore- 
close a lien on a Grilling outfit, secur- 
ing the note, defendant may counter- 
claim for damages from plaintiff’s re- 
fusal for a time to point out where the 
well was to be drilled, and for a cer- 
tain amount for drilling the well. 
Ross v. Jackson, (Tex. Civ. A.) 165 
SW 513. 


[b] Breach of contract for which 
note given.—Defendant may counter- 
claim a cause of action for damages 
sustained by a breach of the contract 
between plaintiff and defendant, which 
was the consideration of the note. 
Hurst v. Combs, 17 KyL 84, 30 SW 
416; Burns v. Jordan, 43 Minn. 25, 44 
NW 523: Heebner v. Shephard, 5 N. D. 
56, 63 NW 892. 


{[c] Breach of warranty.—(1) In 
an action on a note given for the 
difference due plaintiff in exchange of 
property, defendant may counterclaim 
for plaintiff’s breach of warranty of 
his property. Maders v. Lawrence, 49 
Hun 360,2 NYS 159. (2) In an action 
on notes given for the purchase price 
to foreclose a purchase-money mort- 
gage therefor, and to reform the deed, 
defendant may counterclaim for 
breach of warranty. Wollan v. Mc- 
Kay, 24 Ida. 691, 1385 P 832. 


Partial failure of consideration as 
defense in action on note see Bills and 
Notes § 1023. 


55. Blocksom v. Guaranty eieke 
Bank, etc., Co., (Tex. Commn. A.) 2 
SW 1025 [rev (Civ. A.) 241 SW Biel: 


56. See cases infra this note. 


[a] Breach of subsequent agree- 
ment.—In an action on notes and to 
foreclose a chattel mortgage, defend- 
ant may counterclaim for breach of a 
subsequent agreement under which 
the time for foreclosure was extended 
and the possession of the chattels giv- 
en to the mortgagee for a specified 


time. Montgomery v. Gallas, (Tex. 
Civ. A.) 202 SW 993. 
[b] Conversion.—The conversion 


of the mortgaged chattels by the 
mortgagee is a proper matter of coun- 
terclaim. Pocatello First Sav. Bank 
v. Sherman, 33 Ida. 348, 195 P 630. 


[c] Damages from taking posses- 


In an action for defendant’s negli- 
gence in driving a wagon against plaintiff’s wagon, 
defendant may counterclaim for plaintiff’s negligence 
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[§ 62] d. Reconvention and Compensation.®! 
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claim that he has a lien on the chattels as security 


In 


determining whether defendant’s claim is proper to 


plead in reconvention, the court is not limited to 
the facts stated by plaintiff, but may consider the 
facts stated by defendant.*? 
defendant may set up in reconvention matters of 
which the note formed a part and by which dam- 


In an action on a note, 


ages were inflicted by plaintiff upon defendant.** 
Claims which arise out of the proceedings resorted 


to by plaintiff to enforce his legal rights are not nec- 
essarily connected with, and incidental to, the cause 
of action set forth in plaintiff’s petition.§4 


[§ 63] G. Connection with Subject of Action®*— 


sion and sale of property.—A coun- 
terclaim claiming damages to the 
property by reason of its negligent 
handling by plaintiff in taking pos- 
session thereof, and bad faith in sell- 
ing it for less than its market value 
under the terms of the mortgage, is 
proper. Blocksom v. Guaranty State 
Bank, etc., Co., (Tex. Commn. A.) 251 
SW 1025 [rev (Civ. A.) 241 SW 315]. 


{d] Fraud.—Where a _ note and 
mortgage were given in exchange of 
property between the parties, defend- 
ant may counterclaim for ‘damages 
from fraud in the conveyance of dif- 
ferent property of less value than that 
shown and represented to be the prop- 
erty to be exchanged. Cooper v. Gib- 
son, 69 Okl. 105, 170 P 220. 


57. Mulvahy v. Duggan, 67 Mont. 
9, 214 P 1106; Mogle v. Black, 5 Oh. 
CirsCtsolas Oh; Ciry Dee: 22 


58. Macdougall v. Maguire, 35 Cal. 
274, 95 AmD 98. 


59. Heigle v. Willis, 50 Hun 588, 3 
NYS 497. 
[a] Transaction.—The collision on 


the highway between the two wagons 
constituted the transaction. Heigle 
v. Willis, 50 Hun 588, 3 NYS 497. 


60. Monroe Miller Co. i Stokes, 7 
Mise. 433, 27 NYS 940. 


61. Defined see supra §§ 13, 14. 


62. McDonnell v. Home Bitters Co., 
tees A. CivasCasss 159. 


{a] “Whether or not a plea in recon- 
vention is sufficient is determined not 
merely by the facts of the case as 
they are stated and made by plaintiff 
in setting forth his cause of action; 
nor is it essential that the right to 
reconvene should grow out of the im- 
mediate and specific transaction on 
which the suit is brought. That im- 
mediate and specific transaction may 
constitute a segment merely of an en- 
tire circle; it may be directly connect- 
ed with and a part of a larger and 
more extensive contract; it may be 
but an item, a part in detail, which ex- 
ists under continuing transactions, all 
of which may have originated under 
and had their growth under a general 
contract between the parties. If such 
be the case, it is competent for de- 
fendant to allege and prove, as the ba- 
sis of his rights, such relationship be- 
tween the action brought against him 
and the other transactions, and if the 
connection established between them 
is such as will show that the facts al- 
leged against him are but filaments 
and threads which are attached to a 
contract, which he has a right to have 
considered as a part of and connected 
with the one sued on, in every and 


1. Recoupment.°° 
nected with the subject of the action, it may be re- 
couped;*? but if defendant’s claim is legally distinct 


If the claim of defendant is con- 


any proper sense, his claim for dam- 
ages for the breach of the other is 
but averring a breach in effect of that 
which is sued on.” McDonnell, v- 
ome Bitters Co., 1 Tex. A. Civ. Cas. § 


63. Blair v. Reid, 20 Tex. 310; Lee 
v. Wilkins, 1 Tex. Unrep. Cas. 287; 
Conley v. Hallett, etc., Piano Co., (Tex. 
Civ. A.) 260 SW 1089. 


[a] Thus (1) defendant may re- 
cover damages, in reconvention for 
plaintiff’s failure to do that for which 
a note was given. Conley vy. Hallett, 
etc., Piano Co., (Tex. Civ. A.) 260 SW 
1089. (2) Defendant can reconvene 
against the covenantor for damages 
from breach of a covenant not to sue 


aie the note. Blair v. Reid, 20 Tex. 
64. Morgan Ve Drises, 10 Basaliaes 
[a] Thus damages for the wrong- 


ful suing out of an injunction and im- 
prisonment of defendant cannot be re- 


converge Morgan v. Driggs, 17 La. 
76. 
65. Cross references: 


Arising out of transaction see supra 
§§ 49-62. 

Character of claim as on contract or 
in tort. see infra §§ 68-81. 


66. Defined see supra § 1. 


67. State v. Arkansas Brick, etc., 
Co., 98 Ark. 125, 135 SW 843, 33 LRA 
NS’ ores McGuire v. Gerstley, 26 App. 
(D.C.)\ 193) faft 204 Us SE4A89) DRISCE 
332, 51°L. ed. 581); Waterman v. 
Clark, 76 Ill. 428; Shirk v. Birk Bros. 
Brewing Co., 191 Ill. A. 15; Beam v. 
Cleveland; ete., Ri Cos OF Tawa: 
Western Newspaper Union v. Ditte- 
more, 264 Mass. 74, 161 NE 908. 


[a] Illustrations.—(1) In an action 
to recover for transportation, defend- 
ant may recover for damages to the 
goods transported. Beam v. Cleve- 
lands, Otc. R., Co. Ot LHe Ae aa) 
Where the state contracted to furnish 
defendant for ten years a_ specified 
number of convicts per day and it fur- 
nished convicts during the period, and 
convicts were allowed to remain with 
defendant thereafter without any new 
contract, and defendant considered 
that they were allowed to remain to 
make up some of the state’s deficit in 
men furnished, the state’s claim for 
labor after the expiration of the con- 
tract and its claim for labor under the 
contract could not be separated, so as 
to limit defendant’s plea of recoup- 
ment for damages for the failure of 
the state to furnish the required quo- 
ta of convicts, as the same is suffi- 
ciently connected with the subject of 
the action. State v. Arkansas Brick, 
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from the contract sued on, close connection with it 
in point of time is not sufficient to allow it to be 


recouped.°§ 


[§ 64] 2. Counterclaim®®’—a, In General. 
the statutory provisions heretofore set out,’° if de- 
fendant’s claim is connected with the subject of 
plaintiff’s cause of action, it is proper subject matter 
for a counterclaim or any claim which is connected 


ete., Co., 98 Ark. 125, 135 SW 843, 33 
LRANS 3876. 


68. Blackshear Mfg. Co. v. Stone, 
8-Ga. A. 661, 70 SE 29. 


Claims not arising out of contract 
or transaction set forth in complaint 
or connected with subject of action 
as not proper matter for recoupment 
see supra § 49. 


69. Defined see supra § 11. 
70. See supra § 51 notes 52-55. 
Wise s-—baer .v. Sleicher, 153 


Fed. 129, 82 CCA 281 (under an Ohio 
statute). 


Ark.—Dale v. Hall, 64 Ark. 221, 41 
SW 761. 


Ind.—Rooker v. Fidelity Trust Co., 
191 Ind. 141, 131 NE 769 [certiorari 
den 259 U. S. 580 mem, 42 SCt 463 
mem, 66 L. ed. 1073 mem, and writ of 
error dism 261 U. S. 114, 43 SCt 288, 
67 L. ed. 556]. 


Iowa.—Revere F. Ins. Co. v. Cham- 
berlin, 56 Iowa 508, 8 NW 338, 9 NW 
386; Sigler v. Hidy, 56 Iowa 504, 9 
NW 374. 


Kan.—Venable v. Dutch, 37 Kan. 
51d, 15a P 520, 1 AmSR 260: 


Ky.—Fox v. Pedigo, 40 SW 249, 19 
KyL 271; Ford Lumber, etc., Co. v. 
McQueen, 14 KyL 521. 


Minn.—Hackett v. Karrne, 98 Minn. 
240,107 NW 1131; Lahiff v. Hennepin 
County Catholic Bldg., etc., Assoc., 61 
Minn. 226, 63 NW 493. 


Mo.—Friel v. Alewel, 318 Mo. 1, 298 
SW 762; National Bank of Commerce 
v. Maryland Casualty Co., 307 Mo. 417, 
270 SW 691; Jegglin v. Randolph, 222 
Mo. A. 738, 7:SW (2d) 441. 


Mont.—Osmers v. Furey, 32 Mont. 
581, 81 P 345; Davis v. Davis, 9 Mont. 
261,,28 P 715, 


Nebr.—Sheibley v. Dixon County, 61 
Nebr. 409, 85 NW 399. 


N. Y.—Adenaw v. Piffard, 137 App. 
Div. 470, 121 NYS 825 [rev on other 
grounds 202 N. Y. 122, 95 NE 555]; 
O’Brien v. Dwyer, 76 App. Div. 516, 
78 NYS 600; Numan v. Wolf, 73 App. 
Div. 38, 76 NYS 371; Cottle v. New 
York, etc., R. Co., 27 App. Div. 604, 50 


NYS 1008; Grantier v. Austin, 66 
Hun 157, 20 NYS 968; Maders v. 
Lawrence, 49 Hun 360, 2 NYS 159; 


Grange v. Gilbert, 44 Hun 9 [mod 10 
NYCivProec 98]; Coppola v. Di Bene- 


detto, 127 Mise. 276, 215 NYS 722; 
Waters v. Lang, 79 Misc. 240, 1389 
NYS 844; Benton v. Moore, 42 Misc. 


660, 87 NYS 717; Powell v. Linde Co., 
29 Misc. 419, 60 NYS 1044 [rev on 
other grounds 49 App. Div. 286, 64 
NYS 153]; De Forest v. Andrews, 27 
Misc. 145, 58 NYS 358. 


N. C.—General Electric Co. vy. Wil- 
liams, 123 N. C. 51, 31 SE 288. 


Oh.—Murdoch Coal Co. v. Stearns 
Goals) ete, Co, 26 Oh. Cir, Ct. N.S. 
417. 


Ok1.—Wood v. Val Blatz Brewing 
CommaicgnOkl wito 2400 iLos me iurst 
vy. Hannah, 107 Okl. 3, 229 P 163; Fort 
Worth Lead, etc., Co. v. Robinson, 89 
Okl. 221, 215 P 205; Cooper v. Gibson, 
69 Okl. 105, 170 P 220. 


SET-OFF AND COUNTERCLAIM 


[§§ 63-64 


with the subject of plaintiff’s cause of action,’? al. 
though based upon a different stipulation from the 


one sued on;72 but if the counterclaim set up by 


Under 


Wash.—Reynolds v. Dickson, 48 
Wash. 407, 93 P 910; Peters v. Lewis, 
33. Wash. 617, 74 P 815: Snohomish 


First Nat. Bank v. Parker, 28 Wash. 
234, 68 P 756,92 AmSR 828. 


Wis.—Telulah Paper Co. v. Patten 
Paper Co., 1382 Wis. 425, 112 NW 522; 
Aultman Co. v. McDonough, 110 Wis. 
263, 85 NW 980; Scott v. Menasha, 84 
Wis. 73, 54 NW 263; Jarvis v. Peck, 
19 Wis. 74 


[a] Counterclaims allowed as con- 
nected with subject of action.—(1) In 
an action by an attorney for profes- 
sional services, a counterclaim alleg- 
ing that the services were rendered to 
defendant’s nephew, and that plaintiff 
converted money turned over to plain- 
tiff, is a proper counterclaim as be- 
ing connected with the subject of the 
action. Coppola v. Di Benedetto, 127 
Mise. 276, 215 NYS722. (2) In an 
action for conversion of grain by the 
assignee of a land purchase contract, 
who relies for his title to the grain 
on the contract, a counterclaim based 
on defendant’s payment of taxes, 
which under the contract plaintiff's 
assignor was liable for, is connected 
with the subject matter of the action. 
Baird v. A. L. Johnson Co., 55 N. D. 
292, 213 NW 359..(3) In an action 
to recover for repairing a car, a coun- 
terclaim showing that such repairs 
were made in an attempt to make good 
plaintiff's warranty in a sale of the 
car to defendant is connected with the 
subject of the action. Studebaker 
Corp. v. Hanson, 24 Wyo. 222, 157 P 
582, 160 P 336, AnnCasl1917E 557. 
(4) Where plaintiff, on purchase of a 
half interest in land, allowed defend- 
ant, who owned the other half inter- 
est, to continue to collect his rents 
for the benefit of both, in an action 
for plaintiff’s share of the rents col- 
lected, a claim by defendant for dam- 
ages because plaintiff had driven off 
the tenants and thereby deprived de- 
fendants of*’rents that would other- 
wise have accrued, was sufficiently 
connected with the.subject of the ac- 
tion to be a proper counterclaim. 
Dale v. Hall, 64 Ark, 221, 41 SW 761. 
(5) In an action for the recovery of 
possession of logs lodged on defend- 
ant’s land, defendant may counter- 
claim the damages sustained by rea- 
son of the logs lodging on his land. 
Ford Lumber, ete., Co. v. McQueen, 
14 KyL 521. (6) In an action to re- 
form a mortgage for mutual mistake, 
an answer admitting the mistake, and 
alleging default in payment of the 
mortgage, and praying for foreclo- 
sure, constitutes a good counterclaim. 
Lahiff v. Hennepin County Catholic 


Bldg., etce., Assoc., 61 Minn. 226, 63 
NW 493. 
[b] In Connecticut defendant can 


only set up matters as a counterclaim 
which are so connected with the mat- 
ter in controversy that their adjudica- 
tion is necessary for the determina- 
tion of the rights of the parties there- 
to. Sydney v. Mugford Printing etc., 
Co., 214 Fed. 841. 


[ec] In Oregon (1) the counterclaim 
Statute (L. [1920] § 74) does not con- 
tain the provision “or connected with 
the subject of the action.” (2) At 
law a counterclaim is not sufficient if 
it is only connected with the subject 


defendant is not connected with the subject of the 
action and does not arise out of the contract or trans- 
action set forth in the complaint as the foundation 
of plaintiff’s claim, it is not proper under statutory 
provisions authorizing it in such cases. 


73 


In deter- 


of the action (McCargar v. Wiley, 112 
Or. 215, 229 P 665; Chance v. Carter, 
81 Or) "229, 158 92 947; krausse jv. 
Greenfield, 61 Or. 502, 123 P 392, Ann 
Cas1914B 115), (3) but in equity, un- 
der L. (1920) § 401, it is sufficient if 
it be connected with the subject of 
the suit (Krausse v. Greenfield, su- 
pra). 


72. Louisville, ete. ) R: 
Thompson, 18 B. Mon. (Ky.) 73 
Atwater v. Schenck, 9 Wis. 160. 


73. See supra § 51 note 64; and 
cases infra this note. 


{a] Counterclaims disallowed as 
not connected with subject of action. 
—(1) Daniel v. Gordy, 84 Ark. 218, 
105 SW 256; Carpenter v. Hewel, 67 
Cal. 589, 8 P 314; James v. Center, 53 
Cal. 31; Moyle v. Porter, 51 Cal. 639; 
Schuster v. Thompson, 6 Dak. 10, 50 
NW 125; Miller v. Roberts, 106 Ind. 
63, 5 NE 707; Novak v. Novak, (lowa) 
111 NW 10; Cripps v. Buffington, 
(Iowa) 108 NW 231; Wells v. Boyd, 
1 Duv. (Ky.) 366; Nolle v. Thompson, 
3 Mete. (Ky.) 121; Allen v. Hodge, 
106 SW 255, 32 KyL 509; McLane v. 
Kelly. 725 Minn 63:95 7.5) NIV Oues 
Schmidt v. Bickenbach, 29 Minn. 122, 
12 NW 349; Mayerus v. Hoscheid, 11 
Minn. 243; Illingworth v. Greenleaf, 
11 Minn. 235; Uvalde Asphalt Pav. 
Co. v. Morgan Contracting Co., 120 
App. Div. 498, 104 NYS 1118; Story v. 
Richardson, 91 App. Div. 381, 86 NYS 
843 [aff 181 N. Y. 584, 74 NE 1126]; 
Burnett v. Burnett, 86 App. Div. 386, 
83 NYS 760; Sugden v. Magnolia Met- 
al Co., 58 App. Div. 236, 68 NYS 809 
[aff 171 N. Y. 697, 64 NE 1126]; Smith 
v. Hilton, 50 Hun 236, 2 NYS 820; 
Burns v. Nevins, 27 Barb. (N. Y.) 493; 
Thorp v. Philbin, 15 Daly 155, 3 NYS 


939; Biershenk v. Stokes, 18 NYS 
854; Byerly v. Humphrey, 95 N. C. 
151; Dove v. Hayden, 5 Or. 500; Gage 


v. Hunter, 43 Tex. Civ. A. 241, 94 SW 
1104; Stolze v. Torrison, 118 Wis. 315, 
95 NW 114; Barber v. Blaiberg, 19 Ch. 
DD; 473; Harris v. Gamble, 6Chy ip: 
748; Padwick v. Scott, 2 Ch. D. 736; 
Naylor v. Farrer, 26 Wkly. Rep. 809; 
Macdonald v. Logan, 7 Terr. L. 423. 
(2) In an action to recover damages 
for the removal of a house from real 
estate upon which plaintiff claimed a 
mortgage, a counterclaim alleging 
that defendant had been prevented 
from making a loan by reason of the 
bringing of such action, and had been 
thereby damaged, is not connected 
with the subject of the action. Kan- 
sas Loan, etc., Co. v. Hutto, 48 Kan. 
166, 29, bos. |G) ins ausuit. tomtores 
close a deed of trust executed to se- 
cure defendant’s issue of bonds, de- 
fendant cannot counterclaim for 
plaintiff's conversion of cash and 
bonds of defendant after the begin- 
ning of the suit. Title Ins., ete., Co. 
v. Northwestern Long Distance Tel. 
Co, 88 Or:.666,°173 P 251. (°C)! Invan 
action by a lessee for conversion of 
hay anid grain, the subject of the ac- 
tion is the hay and grain, and a coun- 
terclaim for the lessee’s nonperform- 
ance of the lease is not connected 
with the subject of the action. 
Adams _v. Loomis, 4 Silv. Sup. 558, 8 
NYS 17. (5) Under an agreement to 
take over a banking business and to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 64-66] 


mining whether defendant’s elaim is connected with 
the subject of plaintiff’s action, the courts have found 
difficulty, so much so, in fact, that it has been as- 
serted difficult to construe the phrase “connected 
with the subject of the action” so that any explicit 
and definite rule can be extracted therefrom.‘ 


[§ 65] b. Nature of Connection. It is difficult to 
determine or to lay down a rule for determining when 
a eause of action set forth in the counterclaim is 
so connected with plaintiff’s cause as to be allowable 
under the section allowing a counterclaim connected 
with the subject of the action,*?® for the word ‘“con- 
nected” may have a broad signification; the con- 
nection may be slight or intimate, remote or near, 
the best rule for determining the required connec- 
tion being that the counterclaim must have such a 
relation to, and connection with, the subject of the 
action that it will be just and equitable that the con- 
troversy between the parties as to the matters al- 
leged in the complaint and in the counterclaim should 
be settled in one action and by one litigation, and 
that the claim of the one should be offset against or 
appled upon the claim of the other.*® But some 
connection between the claims themselves, independ- 
ent of their being held by the parties to the action, 
is required, which may be shown from their origi- 
nating in the same contract, or transaction, or both, 


share losses on notes, defendants are 
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229, 12 Oh. Dec. (Reprint) 417; Grand 


[57 C.J.] 415 


involving some right or interest in the subject of 
the action.** The connection must not be casual or 
incidental;78 it must be immediate and direct,‘® 
such as may be assumed to have been contemplated 
by the parties in their dealings with each other.*°® 
The mere fact that defendant sets up acts on the 
part of plaintiff which are prejudicial to the rights 
of defendant, and that he alleges that these preju- 
dicial acts on plaintiff’s part are the reason defendant 
committed the acts complained of by plaintiff, does 
not constitute such a connection with the subject of 
plaintiff’s cause of action as to make such acts plead- 
able as a counterclaim.*! Where the facts set up by 
defendant constitute a defense to plaintiff’s claim, 
they are connected with the subject of the action.*? 


[§ 66] c. “Subject of Action” Defined.’ While 
it has been said that the words “subject of the ac- 
tion” are of rather indefinite meaning** it has been 
held that it should be construed liberally with a view 
to settling disputes in one action as far as possible.®® 
The “subject of the action” is not the same as the 
“cause of action;”°® it has a broader meaning®? 
and should be distinguished therefrom.’* The “sub- 
ject of the action” has been defined as plaintiff’s 
principal primary right to enforce or maintain which 
the action is brought,®® and, as the facts constituting 
plaintiff’s cause of action.2° As to whether it may 


81. Mulberger v. Koenig, 62 Wis. 
558, 22 NW 745. 


not entitled to set off the amount paid 
on another note against an amount 
due from it on account of a particu- 
lar note. Katy State Bank v. Katy 
Bank, (Tex. Civ. A.) 283 SW 1114. 
(6) In an action to quiet title, a coun- 
terclaim setting up a contract to con- 
vey real estate, and alleging perform- 
ance and seeking specific performance 
thereof, is not connected with the 
subject of the action. Hurst v. Han- 
nano Oki s, 229) Pri63. 


[b] In action to try title to certain 
land (1) defendant cannot counter- 
claim for damages for trespass on 
land other than that described in the 
complaint, such matter not being con- 
nected in any way with the cause of 
action set up by the complaint. Hut- 
tonetc., Co. iv. Elorton, 18 yNe 'C. 
548, 101 SE 279. (2) In an action 
to restrain defendant from interfer- 
ing with plaintiff's right to occupy 
a logging road, defendant cannot 
counterclaim for damages suffered by 
the negligent operation of plaintiff's 
locomotive. Wild Rice Lumber Co. 
vy. Benson, 114 Minn. 92, 130 NW 1. 


74. Grand Fraternity v. Moss, 21 
OhNPNS 409; Studebaker Corp. v. 
Hanson, 24 Wyo. 222, 157 P 582, 160 P 
336, AnnCas1917E 557. 


“Subject of action” see infra § 66. 


75. Hays v. McLain, 66 Ark. 400, 
50 SW 1006; Lapham v. Osborne, 20 
Nev. 168, 18 P 881; Carpenter v. Man- 
hattan L. Ins. Co., 22 Hun 49 [aff 
93 N. Y. 552]; Grange v. Gilbert, 10 
NYCivProc 98. 

[a] Construction of term.—“Con- 
nected with the subject of the action” 
plainly indicates a design to enlarge 
the scope of the old rule relating to 
set-off and recoupment. Carpenter v. 
Manhattan L. Ins. Co., 22 Hun 49 [aff 
93 N. Y. 552]. 


76. Carpenter v. Manhattan L. Ins. 
Go 935 Ne (Y. 552 [aff 22 Hun 49]); 
Grange v. Gilbert, 10 NYCivProc 98; 
McHard v. Williams, 8 S. D. 381, 383, 
66 NW 930, 59 AmSR 766. 


77. Smith v. Young, 109 N. C. 224, 
13 SE 735; Roots v. Nye, 2 Handy 


Fraternity v. Moss, 21 OhNPNS 409, 
415. 


“To be connected with the subject 
of the action means connected with 
the subject of the cause of action.” 
Grand Fraternity v. Moss, supra. 


“Tt was not intended to authorize a 
counter-claim to be pleaded in an ac- 
tion unless there was an affinity of 


right.” Grand Fraternity v. Moss, 
supra. 
[a] Mllustration.—There is no con- 


nection between plaintiff’s cause of 
action for conversion of cotton and 
defendant’s claim which grew out of 
dealings between the same parties cul- 
minating in a settlement in which 
notes and mortgages on crops of 
previous years were executed by 
plaintiff. Smith v. Young, 109 N. C. 
224, 13 SE 735. 


78. Grand Fraternity v. Moss, 21 
OhNPNS 409 [crit Cincinnati Daily 
Tribune Co. v. Bruck, 61 Oh. St. 489, 
56 NE 198, 76 AmSR 433]. 


[a] Requisites of connection.—The 
connection must be one in reason and 
logic based upon the facts disclosing 
defendant’s infringement of plaintiff’s 
alleged legal right. Grand Fratern- 
ity v. Moss, 21 OhNPNS 409. 


79. Haberle-Crystal Spring Brew- 
ing Co. v. Handrahan, 100 Misc. 168, 
165 NYS 251; Braithwaite v. Akin, 3 
N. D. 365, 56 NW 133. 


80. Haberle-Crystal Spring Brew- 
ing Co. v. Handrahan, 100 Mise. 163, 
165 NYS 251; International Har- 
vester Co. v. Nelson, (S. D.) 231 NW 
938 [quot Sutherland Code Pleading § 
634 p 380]. 


[a] Tllustration.—In an action on 
notes given for the purchase of farm 
machinery, a counterclaim that plain- 
tiff :converted the machinery and 
thereby destroyed defendant’s busi- 
ness and opportunity to make profits 
and ruined his credit and business 
reputation is not connected with the 
subject of plaintiff's action. Inter- 
national Harvester Co. v. Nelson, (S. 
D.) 231 NW 938. 


82. Telulah Paper Co. v. Patten 
Paper Co., 132 Wis. 425, 112 NW 522. 


83. Generally see Actions § 41. 


84 Braithwaite v. Akin, 3 N. D. 
365, 374, 56 NW 1338. 


85. Wild Rice Lumber Co. v. Ben- 
son, 114 Minn. 92, 130 NW 1; Sheib- 
ley v. Dixon County, 61 Nebr. 409, 85 
NW 399; Carpenter v. Manhattan L, 
Ins#'Co.5):22) Huny49 Fati 93 Ne ¥. Sb2is 


86. Lapham v. Osborne, 20 Nev. 
168, 172, 18 P 881 [quot Pomeroy 
Remedies and Remedial Rights § 
775]; Grand Fraternity v. Moss, 21 
OhNPNS 409. 


[a] Phrases are not synonymous. 
—Grand Fraternity v. Moss, 21 Oh 
NPNS 409. 


87. Ter Kuile v. Marsland, 81 Hun 
420, 32 NYS! 5: 


88. Revere F. Ins. Co. v. Chamber- 
lin, 56 Iowa 508, 8 NW 338, 9 NW 386. 


89. Ward v. Blackwood, 48 Ark. 
396, 38 SW. 624; Haberle-Crystal 
Spring Brewing Co. v. Handrahan, 
100 Misc. 163, 165 NYS 251 [both quot 
Pomeroy Remedies and Remedial 


Rights § 775]; Steinmetz v. Cosmo- 
politan Range Co., 47 Misc. 611, 94 
NYS 456; Clark v. Duncanson, 79 


Okl. 180, 192 P 806, 16 ALR 315; Sharp. 
v. Kinsman, Is Sy €,;- 108; 


“The subject of plaintiff's action 
is his right and the invasion of that 
right by the defendant.” Telulah Pa- 
per Co. v. Patten Paper Co., 132 Wis. 
425, 430, 112 NW 522. 


[a] It does not include general 
business dealings of the parties. Ha- 
berle-Crystal Spring Brewing Co. v. 
Say ees 100 Mise. 163, 165 NYS 


90. In re Harper, 175 Wed. 412: 
Adams v. Schwartz, 137 App. Div. 230, 
122 NYS 41; Van v. Madden, 132 App. 
Div. 535, 116 NYS 1115; Lehmair v. 
Griswold, 40 N. Y. Super. 100, 101; 
Chamboret v. Cagney, 32 N. Y. Super. 
378, 10 AbbPrNS 31, 41 HowPr 125; 
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also denote the specific physical thing in regard to 
which the legal controversy is carried on, there is 
Thus, in some eases it is 
held that the subject of an action is the thing or 
subject matter to which the litigation pertains,” 
or that it may be regarded as either the property 1n- 


a diversity of opinion.®! 


volved, or a right alleged to have 


but in other cases it has been construed as relating 
not to the thing itself about which the controversy 
has arisen, but rather to the origin and ground of 
plaintiff’s right to obtain the relief asked.°* How- 
ever, even in cases where the courts consider the 
thing as the subject of the action in determining 
whether defendant’s counterclaim is connected there- 


Telulah Paper Co. v. Patten Paper 
Co., 132 Wis. 425, 430, 112 NW 522; 
Mulberger v. Koenig, 62 Wis. 558, 563. 
22 NW 745. 


“All uncertainty and vagueness dis- 
appears when we view the subject of 
the cause or action as the facts vio- 
lating a primary right, rather than 
some casual loose connection with 
facts which are not an essential part 
of the cause of action.” Grand 


Fraternity v. Moss, 21 OhNPNS 409, 
‘414, 


“The subject of the action has 
reference to facts disclosing violation 
of legal right.” Grand Fraternity v. 
Moss, supra. 


{a] Other definitions.—(1) “These 
words must be deemed to mean the 
subject matter in dispute, or, to be 
still more explicit, the facts consti- 
tuting the cause of action.” Cham- 
boret v. Cagney, 32 N. Y. Super. 378, 
10 AbbPrNS 31, 36, 41 HowPr 125. 
(2) “The rights and liabilities of the 
litigants, arising out of their per- 
formance or nonperformance of the 
duties owing to each other under their 
contract and the mutual transactions 
thereunder.” Ter-Kuile v. Marsland, 
'81 Hun 420, 425, 31 NYS 5. 


{b] “Subject” defined.—‘‘A subject 
is that on which any, operation, either 
mental or material, is performed; as 
a subject for contemplation or contro- 
versy.” Ward v. Blackwood, 48 Ark. 
396, 403, 3 SW 624; Glen, etc., Mfg. 
Co. v. Hall, 61 N. Y. 226, 236,19 AmR 
278. 


91. See infra notes 92-96. 


92. Revere F. Ins. Co. v. Chamber- 
lin, 56 Iowa 508, 511, 8 NW 338, 9 NW 
386 [quot Lapham v. Osborne, 20 Nev. 
LES lize So sol] Sigler ty. Elid, 
56 Iowa 504, 9 NW 374. 


{a] Another definition.—‘The mat- 
ter or thing differing both from the 
wrong and the relief in respect to 
which the controversy has arisen.” 
Revere F. Ins, Co. v. Chamberlin, 56 
Iowa 508, 511, 8 NW 338, 9 NW 3886 
[quot Bliss Code Pleading § 126]. 


93. Ark.—Ward v. Blackwood, 48 
Ark. 396, 403, 3 SW 624. 


Mo.—McAdow v. Ross, 53 Mo, 199. 


Nev.—Lapham v. Osborne, 20 Nev. 
168, 18 P 881. 


N. Y.—Glen, etc., Mfg. Co. v. Hall, 
GileNeeYoea2o, 19: Amr, 27:8), 


Wyo.—Studebaker Corp. v. Hanson, 
24 Wyo. 222, 157 P 582, 160 P 336, Ann 
Cas1917E 557. 


[a] In certain cases the things 
themselves, the land or chattels, may 
be regarded as the subject of the ac- 
tion. Lapham vy. Osborne, 20 Nev. 
168, 18 P 881. 


94. Collier v. Erwin, 3 Mont. 142, 
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been violated ;°° 


of the action.°* 


145. See also Haberle-Crystal Spring 
Brewing Co. v. Hendrahan, 100 Misc. 
163, 165 NYS 251 [quot Pomeroy 
Remedies and Remedial Rights (1st 
ed) § 775]. 


95. See cases infra this note. 


[a] TIllustrations.—(1) In an ac- 
tion on a promissory note, the note 
is the subject of the action, and de- 
fendant may, by counterclaim, attack 
its validity and ask for possession 
of it. Sigler v. Hidy, 56 Iowa 504, 9 
NW 374. (2) In an action for conver- 
sion of furs alleged to have been de- 
livered to defendant for storage, a 
counterclaim for foreclosure of the 
lien, on allegations that the furs were 
delivered as security for a debt,_is a 
proper counterclaim, as the subject 
of the action is the furs. Harrison 
v. Loeser, 164 App. Div. 115, 149 NYS 
491. (3) In an action on notes given 
for the purchase price to foreclose 
liens therefor, and to reform the deed 
by inserting ‘defendant’s agreement to 
assume a prior mortgage thereon, de- 
fendant can counterclaim for breach 
of warranty, having been compelled 
to redeem from a foreclosure of the 
prior mortgage, and also for damages 
for conspiracy to defraud defendant 
out of the land and the improvements 
he has placed on it. Wollan vy. Mc- 
Kay, 24 Ida. 691, 135 P! 832. 


96. See cases infra this note. 


[a] Illustrations.—(1) In a suit to 
tenjoin defendant from diverting wa- 
ter, a counterclaim that plaintiff 
wrongfully stored logs in the river 
bed is improper. Grange v. Gilbert, 
44 Hun 9 [mod 10 NYCivProc 98]. 
(2) In an action for trespass for 
wrongful entry on land and cutting 
timber, the subject of the action is 
not the land, but the alleged trespass 
on it, and a counterclaim that plain- 
tiffs had raised a dam and backed wa- 
ter on defendant’s land, which land 
was that on which the trespass was 
alleged to have been committed, was 
not connected with the subject of the 
action. Brazemore v. Bridgers, 105 
N. C. 191, 10 SE “888: (3); Where 
plaintiff sues on notes reserving a 
vendor’s lien, defendant’s claim for 
breach of a contract subsequent to 
the notes to renew or procure insur- 
ance on the property on which the 
vendor’s lien was reserve'd is not con- 
nected with plaintiff's cause of action. 
Wise v. Ferguson, (Tex. Civ. A.) 138 
SW 816. 


97. See cases infra this note. 


[a] Tllustrations.—(1) In an ac- 
tion to restrain defendant from using 
an alleged trade-mark “Number 10,” 
the subject of the action was the ex- 
pression “Number 10,” and defendant 
could assert his ownership therein by 
way of counterclaim. Glen, ete., Mfg. 
Co. v. Hall, 61.N. Y. 226, 236, 19 AmR 
278. (2) In an action to recover dam- 


[§§ 66-67 


with, a careful analysis will show that each party 
is claiming rights in the thing in controversy, which, 
if established, will defeat or materially affect the 
rights therein claimed by the other;°°® 
there is no conflict or intermingling of interests, the 
fact that the cause of action set up by each party 
involves the same physical thing is not sufficient 
to connect them within the meaning of the statutes.?°® 
Thus, in an action in which plaintiff claims owner- 
ship to certain chattels or realty, a counterclaim in 
which defendant asserts ownership or special prop- 
erty therein in himself is connected with the subject 


and where 


[§ 67] d. Application of Rule. In accordance 


ages for the unlawful detention and 
eonversion by defendant of certain 
bills of exchange which plaintiffs al- 
lege belonged to them, the subject of 
the action is\either the right to the 
possession of the bills of exchange in 
controversy or it is the bills of ex- 
change themselves, and defendant 
can, by way of counterclaim, set up 
title in himself and ask judgment 
against plaintiff as indorser. Xenia 
Branch Bank v. Lee, 15 N. Y. Super. 
694, 7 AbbPr 372. (3) In an action by 
plaintiff individually and as executor, 
asking for relief in respect of stock of 
a corporation, the stock is the sub- 
ject of the action, and defendant’s 
counterclaim alleging ownership of a 
portion of the stock and asking for an 
accounting is proper. Fliess v. Hoy, 
150 App. Div. 555, 135 NYS 44. (4) In 
a suit to enjoin defendant from di- 
verting water, defendant may coun- 
terclaim for plaintiff’s improper in- 
terference with the water. Grange 
v. Gilbert, 44 Hun 9 [mod 10 NYCiv 
Proc 98]. (5) In an equitable action 
to prevent interference with plain- 
tiff's use of a wharf, a counterclaim 
for trespass on the same wharf, to 
which defendant claimed title, is con- 
nected with the subject of the action, 
namely, the ownership of the wharf, 
or the right to use it, and is a proper 
counterclaim. Kelly v. Webster, 143 
App. Div. 737, 128 NYS 58. (6) In an 
action to restrain ‘defendants from in- 
terfering with plaintiff's right to oc- 
cupy a logging road over defendants’ 
land and for damages for obstructing 
it, plaintiff's asserted right to occupy 
defendants’ land with its logging road 
is the subject of the action, and dam- 
ages for injuries to the land by the 
construction of the road is ‘‘connected 
with the subject-matter of the ac- 
tion,’ and may be interposed as a- 
counterclaim. Wild Rice Lumber Co. 
v. Benson, 114 Minn. 92, 130 NW 1. 
(7) In a suit to recover damages for 
trespass to land, in which plaintiff 
alleges title in himself, the subject of 
the action is the land in controversy, 
and defendant may allege title in him- 
self and seek to recover the land from 
plaintiff. Whitlock v. Redford, 82 Ky. 
390. (8) In an action for trespass, 
defendant’s equitable cause of action 
to restrain such suit as an enforce- 
ment of an unjust judgment of plain- 
tiff’'s ownership is connected with the 
subject of the action. Washburn 
Land Co. v. White River Lumber Co., 
165 Wis. 112, 161 NW 547. (9) In an 
action to try title in equity, cross 
bills in ejectment and to quiet title~ 
are authorized. Friel v. Alewel, 318 
Mo. 1, 298 SW 762. (10) In an action 
of ejectment, a claim by defendant 
that he is in possession lawfully as 
the owner thereof by virtue of a judg- 
ment quieting his title against plain- 
tiff is connected with the subject of 
plaintiff's action. Venable v. Dutch, 
37 Kan. 515, 15 P 520, 1 AmSR 260. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 67-70] 


with the rules previously stated,®® counterclaims 
have been held proper as being connected with the 
subject of the action in actions for conversion,°® 


fraud,! and unfair competition.’ 


[§ 68] H. Character of Claim as on Contract or 
in Tort—l. Recoupment*—a. In General. 
to the requirements heretofore stated,* either con- 
tract or tort claims may, as a general rule, be re- 
couped,® and, ordinarily, it is not essential that the 
opposing claims should be of the same character.® 


[§ 69] b. Claims Arising Out of Contract. Thus 
defendant may recoup a contractual obligation 
against a contractual obligation,’ and ordinarily he 
may recoup a contract claim against a tort claim.® 


[b] In action to set aside frandu- 
lent conveyance of land, defendant 
may plead title in himself by way of 
counterclaim and ask that the same 
be quieted as against plaintiff and de- 
mand judgment for damages. Tabor 
v. Mackkee, 58 Ind. 290; Grimes v. 
Duzan, 32 Ind. 361. 


98. See supra § 66. 
99. See cases infra this note. 
[a] Illustrations.—(1) In an ac- 


tion by a bank for conversion of cor- 
porate stock pledged as collateral 
security for certain notes, which 
stock defendant owned subject to 
such pledge, where the bank also 
holds as security for the notes bonds 
owned by defendant of value more 
than sufficient to discharge the notes, 
defendant may counterclaim the in- 
debtedness of the bank to him and 
have an accounting and marshaling of 
securities. National Bank of Com- 
merce v. Maryland Casualty Co., 307 
Mo. 417, 270 SW 691. (2) In an ac- 
tion for possession of a schooner al- 
leged to have been wrongfully de- 
tained by defendant, a claim for serv- 
ices rendered by defendant in caring 
for such schooner is proper. Lapham 
v. Osborne, 20 Nev. 168, 18 P 881. (3) 
In an action for the conversion of 
wood, defendant may allege by way of 
counterclaim that, on foreclosure of 
a mortgage which he held against 
certain land, there was a deficiency 
judgment against the owner, who was 
insolvent; and that plaintiff, a sec- 
ond mortgagee, knowing such fact, 
and with intent to defraud defendant, 
cut the wood in controversy from the 
land, thereby lessening defendant’s 
security. Carpenter v. Manhattan L. 
Ins. Co., 93 N. Y. 552 [aff 22 Hun 49]. 
(4) In an action for the conversion 
of a promissory note and collaterals 
deposited therewith, or of such col- 
Jaterals alone, defendant may set up 
as counterclaims such note and its 
nonpayment, and also a claim for 
eosts and expenses of an action 
brought by him, at plaintiff's request, 
on one of the collaterals. Empire 
Dairy Feed Co. v. Chatham Nat. Bank, 
30 App. Div. 476, 52 NYS 387, 5 NY 
AnnCas 238 [rev 51 NYS 659]. (5) 
In an action for conversion, defend- 
ant may counterclaim damages for 
the same conversion of the same ar- 
ticles. Vilas v. Mason, 25 Wis. 310. 


1. See cases infra this note. 


{a] Tllustrations.—(1) In an ac- 
tion to annul an executory agreement 
for a lease, on the ground that fraud 
was practiced in procuring the ten- 
ant to take the lease, the landlord 
may counterclaim for rent. New 
York v. Wood, 4 AbbPrNS (N. Y.) 332. 
(2) In an action to set aside a con- 
veyance on the ground of fraud, coun- 
terclaim to quiet title in defendant 
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However, in some jurisdictions defendant cannot re- 
coup a liability arising under a contract against an 
action sounding in tort,® except where equitable 


principles are involved, such as insolvency or non- 


Subject 


LSM DPODSE. Grimes v. Duzan, 32 Ind. 


2. McCaskey Register Co. v. Amer- 
ican Case, etc., Co., 8 OhNPNS 415. 


[a] Unfair competition.—In an ac- 
tion for damages for unfair competi- 
tion, defendant may counterclaim for 
plaintiff’s unfair competition. Mc- 
Caskey Register Co. v. American 
Case, etc., Co., 8 OhNPNS 415. 

3. Defined see supra § l. 

4 Cross references: 

Necessity that defendant’s claim: 

Arise out of the same contract or 

transaction as that on which 
plaintiff's cause of action is 
founded or be connected with the 
subject matter thereof see supra 
§§ 49-67. 

Be a subsisting right of action see 

supra §§ 40-46. ‘ 

Be liquidated see infra §§ 82-90. 
Necessity that plaintiff’s and defend- 

ant’s claims be mutual see infra §§ 

95-147. 

Right to recoup assigned claims see 

infra §§ 171-179. 


5. Burnett v. Miller, 205 Ala. 606, 
88 S 871; Merry Realty Co. v. Shamo- 
kin, etc., Real Est. Co., 186 App. Div. 
538, 174 NYS 627 [aff 103 Misc. 9, 169 
NYS 696]; Hawley Down-Draft Fur- 
nace Co. v. Diamond State Steel Co., 
ion baw DUst. ols 


i chicbeeiaa) out of contract see infra § 


Arizing out of tort see infra § 70. 


6 Streeter v. Streeter, 43 Ill. 155; 
Lloyd v. Manufacturers, etc., Co., 102 
ay A. 551; Ward v. Fellers, 3 Mich. 


7. Porter v. Davey Tree-Expert Co., 
34 Ga. A. 355, 129 SE 557; Burroughs 
v. Selleck, 185 Ill. A. 446. 


8. Waterman v. Clark, 76 Ill. 428; 
Burroughs v. Selleck, 185 Ill. A. 446; 
Spurgin v. Kruse, 125 Ill. A. 507; 
Kingman v. Draper, 14 Ill. A. 577; 
Ward v. Alpine Tp., 204 Mich. 619, 171 
NW 446. 


[a] In action on implied contract. 
—The rule applies where defendant 
converted and sued on the implied 
contract that defendant pay therefor. 
Ward v. Alpine Tp., 204 Mich. 619, 
171 NW 446. 


OF Belliive Ober, fete: (Con, Lie Gia: 
668, 36 SE 904; Harden v. Lang, 110 
Ga. 392, 36 SE 100; Porter v. Davey 
Tree-Expert Co., 34 Ga. A. 355, 129 
SE 557. 

10. Bell v. Ober, ete., Co., 111 Ga. 
668, 36 SE 904; Porter v. Davey Tree- 
Expert Co., 34 Gas A. 355, 129 SE 
557. 


residence of plaintiff;+° and hence, in such jurisdic- 
tions, in an action of trover, a claim for damages 
arising from a breach of contract cannot be recouped 
if plaintiff’s action of trover runs its course to the 
end as an action at law,1+ but if defendant by an 
equitable answer changes plaintiff’s action into a 
proceeding in equity, such claim can be recouped.*? 


[§ 70] c. Claims Arising Out of Tort. 
ment is allowed upon claims arising in tort as well 
as upon contract.** 
may recoup a tort claim against a tort claim,'* or a 


Recoup- 


So as a general rule defendant 


[a] Nonresident.—A plaintiff who 
is a resident of a county in the state, 
other than the one in which the suit 
was brought, is not a nonresident 
within the rule. Harden v. Lang, 110 
Ga. 392, 36 SE 100. 


Insolvency generally see supra § 9. 
an onmenizence generally see supra § 


11. Dyson v. Washington Tel. Co., 
157 Ga. 67, 121 SE 105. 


[a] TIllustration.—In trover by a 
former lessee of defendant’s prop- 
erty to recover certain additions and 
extensions, made by him while op- 
erating under the lease, which a‘ddi- 
tions were to remain his property if 
defendant did not pay him the actual 
value thereof, defendant could recoup 
against the value of such additions 
damages from plaintiff’s breach of his 
covenant to return the property in the 
condition in which he received it. 
Dyson v. Washington Tel. Co., 157 Ga. 
Omak SEL OS. 


12. Dyson v. Washington Tel. Co., 
Vow "Gan 6%, t2d. SE 05: 


13. Brown v. Patterson, 214 Ala. 
351, 108 S 16, 47 ALR 1093. i 

14. Ala.—Alabama Power Co. v. 
Kendrick, 219 “Ala. 692,123 S 915- 


Brown v. Patterson, 214 Ala. 351, 108 
S 16, 47 ALR 1093. 


Ga.—Porter v. Davey Tree-Expert 
Co., 34 Ga. A. 355, 129 SE 557. z 


Mass.—Carey v. Guillow, 105 Mass. 
18, 7 AmR 494. 


Mich.—Chandler v. Childs, 42 Mich 
128, 3 NW 297. ol 


pera H.—Cole vy. Colburn, 61 N. H. 


_ [a]. Assault and battery.—In a civ- 
il action of assault and battery, de- 
fendant may plead in recoupment, 
damages for assault committed by 
plaintiff at same time and as part of 
same transaction. Brown v. Patter- 
son, 214 Ala. 351, 108 S 16. 


[b] False representations.—In an 
action of deceit in an exchange of 
chattels, defendant may recoup dam- 
ages for like false and fraudulent rep- 
resentations of plaintiff. Carey v. 
Guillow, 105 Mass. 18, 7 AmR 494; 
Cole v. Colburn, 61 N. H. 499. 


[c] Negligence.—(1) In an action 
for damages resulting from automo- 
bile collision, defendant may set up 
in recoupment his damages proxi- 
mately resulting from plaintiff's neg- 
ligence, and recover therefor, provid- 
ed he has not been guilty of contrib- 
utory negligence (Alabama Power Co. 
v. Kendrick, 219 Ala. 692, 123 S 215); 
(2) and the fact that the complaint 
charges wantonness on the part of de- 
fendant does not prevent him from 
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tort claim against a contract claim.1° However, in 
some jurisdictions defendant cannot recoup a lia- 
bility in tort against a suit maintained on a con- 
tract,!° except where equitable principles are in- 
volved, such as insolveney or nonresidence of plain- 


tiff.17 
[§ 71] 2. Set-Off*15— 


setting up his damages in recoup- 
ment (Alabama Power Co. v. Kend- 
rick, Supra). 


15. U. S.—Dushane v. _ Benedict, 
120 U. S. 630, 7 SCt 696, 30 L. ed. 810. 


Ala.—Lowery v. Mutual Loan Soc., 
202 Ala. 51, 79 S 389; Hatchett v. Gib- 
Sonal Alad 58 :U. 


Conn.—Bixby v. Parsons, 49 Conn. 
483, 44 AmR 246; Avery v. Brown, 31 
Conn. 398. 


Le=Scottwv. weenton, shy Ll 965 
Garfield v: Huls, 54 Ill. 427; Bur- 
roughs v. Clancey, 53 Ill. 30; Streeter 


vy. Streeter, 43 Ill. 155; Brigham v. 
Hawley, 17 Ill. 38; Burroughs v. Sel- 
leck, 185 Ill. A. 446; Spurgin v. Kruse, 
125 T11..—A. +507); Lloyd v. Manufactur- 
CLs, Telc.,. Co:, 102 Th. A. bolls Belvi- 
dere Gas Light, etc., Co. V. Wayland 
77 Til. A. 657; Kingman v. Draper, 
14 Ill. A. 577. 


Mass.—Harrington v. 
Pick. 510. 


Mo.—Morbrose Inv. Co. v. Flick, 187 
Mose An 5285 74595 W vL89" 0" Bute see 
Walker v. Lewandovska, 15 Mo. A. 581 
(holding that in an action for the re- 
covery of a servant’s wages defendant 
cannot recoup damages for a tort of 
the servant consisting of an abuse of 
his position and privileges as defend- 
ant’s servant). 


Stratton, 22 


Or.—Gabel v. Armstrong, 88 Or. 84, 

ie P1903 
Pa.—Milwaukee Locomotive Mfg. 
3 Pa. 


Co. y., Point Marion; Coal, Co., 
Dist. dé Co, 131. 


But see Hart v. Francis, 2 Colo. 719 
(only apparently contra, ‘because re- 
coupment is used as synonymous with 
set-off, the latter remedy being evi- 
dently meant). 


[a] Conversion.—(1) In an action 
for wages due, defendant was allowed 
to recoup the value of the tools con- 
verted by plaintiff. Brigham v. Haw- 
ley, 17 Ill. 38. (2) In an action on 
promissory notes given to plaintiff for 
a sawmill, defendant might recoup, but 
could not set off a conversion of the 
mill, by plaintiff, subsequent to the 
making of the notes. Kingman vy. 
Draper, 14 Ill. A. 577. 


{[b] False representations.—(1) A 
party, who has been induced to enter 
into contract through material mis- 
representations, when sued thereon, 


may recoup the damage resulting 
therefrom. Lowery v. Mutual Loan 
Socw202 Ala. olf 79S 5889. 9(2)" In 


an action by the payee against the 
maker of a promissory note given for 
the price of a chattel, it is competent 
for the maker to prove in reduction of 
damages that the sale was effected by 
means of false representations of the 
value of the chattel. Harrington v. 
Stratton, 22 Pick. (Mass.) 510. (3) 
In an action for the price of goods 
sold, defendant may set up false rep- 
resentation as to the quality of the 
goods, by way of recoupment of the 
sum that plaintiff may recover. Du- 
shane v. Benedict, 120 U. S. 630, 7 SCt 
696, 30 L. ed. 810. (4) Where defend- 
ant was induced, through fraud, to 


a. Claims Based on Con- 
tract!°—(1) In Action on Contract. 
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[§§ 


statutes set-off must be founded upon a contract, 
express or implied, or a judgment;?° and a purely 
statutory claim does not satisfy the requirement.** 
Tn an action founded upon a contract, where the oth- 
er requirements of set-off are complied wit 


2 


22 any 


cause of action arising from contract may ordinarily 


Under some 


purchase an automobile, damages suf- 
fered by defendant because the ma- 
chine was not as represented may be 
recouped, in an action on the purchase- 
money notes. Morbrose Inv. Co. v. 
Flick, 187 Mo. A. 528, 174 SW 189. 
(5) In an action to foreclose a mort- 
gage given to secure the payment ofa 
note for the rent of a farm leased 
and personal property sold to defend- 
ant, defendant may recoup damages 
sustained because of the false repre- 
sentations of the lessor, as to the 
quantity and productiveness of the 
farm. Avery v. Brown, 31 Conn. 398. 
(6) In covenant for rent, defendant 
might recoup for false representations 
of the lessor, as to the drainage of 
the property. Burroughs v. Clancey, 
53 Ill. 30. (7) In an action to fore- 
close purchase-money mortgage, false 
representations as to the quantity, 
situation, character, or productiveness 
of the land conveyed as proper matter 
for recoupment, set-off, or counter- 
claim see Mortgages § 1092. 


[e] Negligence.—(1) In an action 
for advances on goods, defendant may 
recoup because the goods were negli- 
gently destroyed by fire while in 
plaintiff's possession. Hatchett v. 
Gibson, 13 Ala. 587. (2) In an action 
to recover the price for threshing clo- 
ver, seed, defendant may recoup for 
damages sustained by reason of plain- 
tiff's negligence and unskillful per- 
formance of the work. Garfield. v. 
Huls, 54 Jl. 427. (3) Im’ an action 
on a contract for the price of repair- 
ing a gas tank, defendant may recoup 
the money expended in repairing an 
injury to the tank, caused by plain- 
tiff’'s negligence while repairing it. 
Belvidere Gas Light, etc., Co. v. Way- 
land, 77 Ill..A. 657. €4) "Where a so- 
licitor attempts to enforce a demand 
for services, his negligence in the 
performance of the services may, un- 
der the principle of recoupment, be al- 
lowed as a defense. Piggott v. Wil- 
liams, 6 Madd. 95, 56 Reprint 1027. 
(5) Recoupment for damages sustain- 
ed by employee’s negligent perform- 
ance see supra § 55 note 3. 


[d] Seduction.—In an action for 
wages, defendant may recoup for 
damages sustained by reason of plain- 
tiff’s seduction of defendant’s daugh- 
ter during the term of employment. 


Bixby v. Parsons, 49 Conn. 483, 44 
AmR 246. 
[e] Trespass to real property.— 


In an action to recover the value of 
the use of a division fence, defendant 
may recoup damages for plaintiff’s 
stock breaking into defendant’s prem- 
ises through the fence in question. 
Scott v. Kenton, 81 Ill. 96. 


16. Waits v. Rice, 36 Ga. A. 116, 
135 SE 848; Porter v. Davey Tree-Ex- 
pert, Co., 34; Gae Al 356, 129 4SE 557; 
Logie v. Black, 24 W. Va. 1 (in an 
action of assumpsit defendant cannot 
recoup in tort, but only for damages 
arising from breach, by plaintiff, of 
the contract sued on). But see Lee v. 
Clements, 48 Ga. 128 (holding that 
where an agent and overseer sued his 
employer on an open account for serv- 
ices rendered, defendant may recoup 
damages sustained through plaintiff's 


*By FELIX C. GRABER (§§ 71-7). 


constitute a set-off,?® even though it arises from a 


negligence in failing to keep a regu-. 


lar account of his receipts and dis- 
bursements as he had been specially 
requested to do). 


Right to recoup for conversion of 
collateral in action to recover debt see 
supra § 55 note 10. 


17. Porter v. Davey Tree-Expert 
Co., 34 Ga. A. 355, 129 SE 557. 


Equitable grounds generally see su- 
pra §§ 7-10. 


18. Defined see supra § 2 et seq. 

; a0: Claims based on tort see infra 
20. See statutory provisions. 
[a] In Arkansas a set-off may be 


a cause of action arising out of either 
contract or tort. Missouri, ete., R. 
OS v. Bridwell, 178 Ark. 37, 9 SW (2d) 


21. Montgomery Vv. 
78 SW 465, 25 KyL 1682; 
Chelsea, 47 Me. 367. 


[a] Thus, in an action in the na- 
ture of express assumpsit, the claim 
of the holder of the legal title of land 
against the holder of equitable title 
for taxes paid, being purely a statu- 
tory claim, is not a proper subject of 
set-off under Civ. Code Pr. § 96 subs 
2, defining “set-off” as a cause of ac- 
tion arising on a contract, judgment, 
or award in favor of a defendant. 
Montgomery v. Montgomery, 78 SW 
465, 25 KyL 1682. (2) A demand for 
the support of paupers originates 
solely in provisions of statute and has 
in it none of the elements of a con- 
tract, express or implied, or a judg- 
ment, and such a demand cannot be 
filed in set-off in an action by one 
town against another for supplies fur- 
nished a pauper. Augusta v. Chelsea, 
47 Me. 367. 


22. Cross references: 


Connection with subject matter of 
suit see supra § 64. 


Mutuality of cross demands see infra 
§ 95 et seq. 


Necessity that claim arise out of same 
transaction see supra § 50 


Necessity that cross demand be sub- 


re right of action see supra §§ 


Requirement that set-off be liquidat- 
ed demand see infra §§ 86, 87. 
Tendency to defeat or diminish plain- 
tiff’s claim see supra § 39. 
2s. Ala.—Long v. Myers, 202 Ala. 


238, 80 S 76; Steele By-Products Co. 
v. McGee, 19 Ala. A. 29, 94 S 268. 


Ariz.—Hammons vy. Grant, 26 Ariz. 
344, 225 P 485. 


Montgomery, 
Augusta v. 


791. Ga. A, 7925 
141 ‘SE 925: Stephens v. "Blackwell, 24 
Ga. A. 798, 102 SH 452 Bernhardt v. 
Federal Terra Cotta Co., 24 Ga. A. 685, 
101 SE 588; Florida Cent. Re Coes 
Cherokee Sawmill Cos ILGay ASS 
75 SE 164. 


Ill.—Rudolph-Christy Casket Co. v. 


Tancl, 244 Ill. A. 314. .See Heirsch v. 
Lorimer, ete. Co, LOG eel e AG 564; 
Farmers’, GUC ne Leh ASSOC a ive Ohio, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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contract totally distinct from the one sued on.?4 
Thus set-off of a cause of action arising upon contract 


Otc, els Co.,, 294 Ll A. 166: 


Ind.—Wainwright v. P. H. & F. M. 
Roots Co., 176 Ind. 682, 97 NE 8. 


Kan.—Sponenbarger v. Lemert, 23 
Kan. 55; Stevens v. Able, 15 Kan. 584. 


Mich.—Manistee Nav. Co. v. Filer, 
185 Mich. 302, 151 NW 1025. 


Miss. SS Bros. v. Wittjen, 
Miss. 514, 77 S 308 


Nebr.—Mullins v. South Omaha St. 
Fair Assoc., 5 Nebr. (Unoff.) 572, 99 
NW 521. 


N. J.—MacPherson v. Mackay, 91 N. 
J. L. 478, 103 A 36; Dey v. Jackson, 
SOREN, Wooedus. Hod. 


Okl.—Wood v. Val Blatz Brewing 
Co., 112 Okl. 119, 240 P 115; Conserva- 
tive Loan Co. v. Sarkey, 92 Okl. 257, 
219 P 107; Braden v. Gulf Coast 
iumber, ‘Co 89 “Ok 2155. 215" P02 = 
ey he v. Shidler, 66 Okl. 303, 168 P 


Pa.—Keller-Pike Co. v..Wetter, 252 
Pa. 340, 97 A 459; Nixon v. McCrory, 
101 Pa. 289; Halfpenny v. Bell, 82 Pa. 
128; Seigworth v. Leffel, 76 Pa. 476; 
pe v. Gilmore, 59 Pa. 450; 

Ziegler, 44 Pa. Super. 124; 
eich Mills, Ine, vy, Philadelphia ie 
bricator, ete., Co., 49° Pa, Dist. 16 02. 


S. C.—Manning v. Watson, 25 SE. 
L. 60. 


~ Vt.—Thompson v. Congdon, 43 Vt. 
396; Herrick v. Richardson, 17 Vt. 
375. 


Va.—Sands v. Quigg, 111 Va. 476, 69 
SE 440. 


Que.—La Compagnie Navigation v. 
Pontbriand Co., 11 Que. Pr. 98. 


fa] What constitutes claim arising 
from contract.—(1) A demand, based 
on the negligent failure of an employ- 
er to perform his. contract of employ- 
ment, is based on breach of contract 
(Wainwright v. Roots Co., 176 Ind. 
682,97 NE 8), (2) and soisa claim for 
the use of a carriage, including dam- 
ages thereto by plaintiff’s negligence, 
under the contract of hire (Thompson 
v. Congdon, 43 Vt. 396). (3) In an 
action for freight, damage to goods 
in transitu is a claim arising in con- 
tract. Manning v. Watson, 25 S. C. 
L. 60. (4) In a suit upon a promis- 
sory note, where defendant pleads as 
a set-off certain other notes at their 
face value, payable to defendant as 
the payee and by third persons as 
makers, which defendant alleges he 
had intrusted to plaintiff for the pur- 
pose of collection, and which, he al- 
leges, plaintiff, by a failure to deliver 
them to defendant on demand or oth- 
erwise to account for them, convert- 
ed to his own use, the plea alleges 
a breach of contract by plaintiff in 
the amount represented by the face 
value of the notes. Justus v. Ramey, 
37 Ga, A. 792,.141, SH 925.5 (5) A 
claim arising from a bonus paid ona 
usurious loan is not grounded in tort 
and is the subject of set-off. Dey v. 
Jackson, 39 N. J. L. 535 


[b] General applications of rule.— 
as Where the declaration alleged de- 
fendant’s indebtedness on cotton pur- 
chases made for plaintiffs, defendant 
could plead as set-off that a true ac- 

‘counting of such transactions showed 
a balance due him. Weil Bros. v. 
Wittjen, 116 Miss. 514, 77 S 308. (2) 
In a suit for the price of land and to 
establish a vendor’s lien, where de- 
fendant pleaded as a set-off an indebt- 
edness from plaintiff, evidenced by a 
note and account, an instruction that 
he could not set it off unless there 
was an agreement that the debt 
should be set off as part of the con- 
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Sideration for the property is error. 
oe v. Shidler, 66 Okl. 303, 168 P 


[c] Breach of contract.—(1) Dam- 
ages for the breach of a contract do 
not spring from a tort, but from the 
violation of a contract, and hence such 
damages arise ex contr actu, and con- 
stitute a mutual demand, which is the 
subject matter of a set-off in a suit 
ona contract. Stephens v. Blackwell, 
24 Ga. A. 798, 102 SE 452. (2) Thus, 
in an action by a subcontractor to 
recover a balance due under his con- 
tract, the principal contractor could 
set off any damages for breach of the 
subcontractor’s contract with him 
(Sands v. Quigg, 111 Va. 476, 69 SE 
440), (3) and so he could set off the 
cost of installing certain articles in 
accordance with the architect’s award 
recognized as valid by the subcontrac- 
tor (Keller-Pike Co. v. Wetter, 252 
Pa. 340, 97 A 459). (4) In a painter’s 
action for breach of contract by pre- 
vention of performance, defendant 
may claim in set-off that plaintiff im- 
properly abandoned the job, so that 
defendant let out the work to another 
at a higher figure, and was subjected 
to loss. MacPherson vy. Mackay, 91 
Ne J. L.- 4738, 103. A. 36.) ~(¢5)) Inivan'aic= 
tion on a contract to drive logs, de- 
fendant is entitled to set off an over- 
payment on logs raised and skidded, 
and to recover any damages for 
breaches of the contract by plaintiff. 
Manistee Nav. Co. v. Filer, 185 Mich. 
302, 151 NW 1025. 


{[d] Breach of duty as bailee.— 
Defendant, sued on the common counts 
for goods sold, certain credits being 
conceded, can set up his claim against 
plaintiff for the value of property 
bailed and not redelivered, conversion 
not being charged. Long v. Myers, 
202 Ala. 238, 80 S 76. 


[e] Breach of warranty of goods 
sold may be set off in an action for 
the contract price thereof. Seigworth 
v. Leffel, 76 Pa. 476. 


{f] Shortage of goods delivered.— 
In an action for a buyer’s breach of 
contract by refusal to accept deliv- 
ery, defendant could set off damages 
for shortages found on inspection at 
destination of cars shipped to it by 
plaintiff under prior contracts “f. o. 
b.” point of shipment, ‘‘terms A. D. 
B. lL. attached, payable on arrival and 
inspection of car,” irrespective of the 
effect of the execution of a ‘“‘ship- 
pers load and count bill of lading,” 
under which the carrier does not ac- 
knowledge to have received on board 
any particular amount or character 
of goods. Steele By-Products Co. v. 
McGee, 19 Ala. A. 29, 94 S 268. 


{g] Expenses incurred in lessen- 
ing damages.—Where the plea in an 
action on a contract for material fur- 
nished shows that plaintiff knew of 
the terms of the contract between de- 
fendant contractor and the owner un- 
der which defendant had agreed to 
complete work by a specified time, it 
is proper for defendant to set up al- 
leged extra necessary and reasonable 
sums actually expended by him in try- 
ing to reduce the damages for delay, 
to which the owner under the law 
would be entitled. Bernhardt v. Fed- 
eral Nerra CottatCo:,. 24. Ga, Al 635; 
101 SE 588. 


{h] Officer’s fees.—In an action 
against a constable on his official bond 
for his failure to sell under an exe- 
cution, he may, under Civ. Code § 98, 
declaring that a set-off can only be 
pleaded in an action on contract and 
must be a cause of action arising on 
contract, plead by way of set-off that 


has been allowed in an action on a note? 
and it may be allowed where it is based on a claim 
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or draft,?® 


plaintiff is indebted to him for fees 
which accrued to him in the action in 
which the execution was_ issued. 
Sponenbarger v. Lemert, 23 Kan. 55. 


24. Halfpenny vy. Bell, 82 Pa. 128; 
Hunt v. Gilmore, 59 Pa. 450. 
25. Ala.—Stull v. Daniel Mach. Co., 


207 Ala. 544, 93 S 583. 


Ga.—Justus v. Ramey, 37 Ga. A. 792, 
141 SE 925; Florida Cent. R. Co. v. 
Cherokee Sawmill CO.) al be Gan Ane ortion 
75 SE 164. 


Ill.—McGuire y. Bransfield, 147 Ill. 
A. 541. ; 


Ky.—Simons v.. Douglas, 189 Ky. 
644, 225 SW 721; Bell v. Pitman, 143 
Ky. 521, 136 SW 1026, 35 LRANS 820; 
Harrison v. Slone, 4 Bush 577. 


Pa.—Halfpenny v. Bell, 82 Pa. 128. 


[a] Breach of contract.—(1) In an 
action brought to recover a sum stip- 
ulated to be paid by a contract, de- 
fendant may interpose by way of set- 
off a claim for damages for breach of 
such contract. McGuire v. Bransfield, 
147 Ill. A. 541. (2) Thus, where the 
maker of a note not yet due entered 
into a valid contract with the seller 
to purchase it at a discount, and the 
seller repudiated the contract and at- 
tempted to collect the full amount of 
the note, the maker may set off his 
damages arising from the breach of 
the contract of sale in the action 
brought by the holder of the note. 
Bell v. Pitman, 143 Ky. 521, 136 SW 
1026, 35 LRANS 820. (3) The amount 
of defendant’s notes, indorsed to 
plaintiff for collection and converted, 
may be set off in a suit on another 
note. Justus v. Ramey, 37 Ga. A. 792, 
141 SE 925. (4) In an action on 
notes, wherein defendant’s answer set 
up a contemporaneous agreement for 
payment by the delivery of notes and 
accounts owed to a partnership of 
plaintiff's decedent and defendant, 
facts stated in defendant’s answer rel- 
ative to such agreement could be of- 
fered as a set-off under Civ. Code 
Prac. § 96 subs 2. Simons v. Doug- 
las, 189 Ky. 644, 225 SW 721. 


[b] Breach of covenant.—Damages 
arising from breach of covenant to re- 
pair any injury caused by plaintiff’s 
floating his logs down the stream 
through defendant’s property may be 
set off in an action upona note. Half- 
penny v. Bell, 82° Pa. 128. 


[ce] Dependent covenant or agree- 
ment.—In an action on a note, a plea, 
apparently framed under Code (1907) 
§ 5382 form 9, that defendant con- 
tracted to furnish the material and 
manufacture a set of baking irons 
for a baking machine, and plaintiff 
agreed to satisfy and surrender the 
note and to deliver to defendant the 
set of old baking’ irons on the ma- 
chine, and that plaintiff breached his 
contract by failing to deliver either 
the note or the baking irons, and that 
as a proximate result of the breach 
the note was not surrendered and such 
baking irons, of a named value, were 
lost to defendant, stated a cause of 
action, and the transaction was such 


as may be the subject of set-off. 
Stull v. Daniel Mach. Co., 207 Ala. 
544, 93 S 583. 

26. 


Robson v. Weatherly Lumber 
Co., 12 Ga. A. 781, 78 SE 610. 


[a] Breach of contract.—Defend- 
ants, in an action on an accepted draft, 
may set off damages for the breach 
of two previous contracts which they 
had with plaintiff. Robson vy. Weath- 
erly Lumber Co., 12 Ga. A. 781, 78 
SE 610. 
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for contribution;** but in order for the contract to 
be the basis of a set-off, it must satisfy the general 
requirements as to requisites and validity of con- 
The right to maintain indebitatus assump- 
sit for a claim is a test in favor of its allowance as 
a set-off,?® and the rule is sometimes stated that a 
set-off must be such a claim as defendant could have 
maintained an action of assumpsit or debt for,*° 
So, whenever the 
party offering the set-off could maintain debt or 
indebitatus assumpsit upon the claim against his ad- 
versary, if it existed at the commencement of the 
suit, it is a proper subject of set-off.*? 


tracts.7& 


or that it must arise on contract.*! 


Implied or constructive contracts; 


tracts.?° 


27. Southern Tel. Co. v. Banks, 108 
Ark. 288, 158 SW 158. 


[a] Rule applied.—Under Kirby 
Dig. § 6101, providing that a set-off 
can be pleaded only in actions upon 
contract and must arise upon con- 
tract, defendant, in an action for 
money paid by an accommodation in- 
dorser, can set off its rights of con- 
tribution for payment of attorney’s 
fees for which defendant was jointly 
liable. Southern Tel. Co. v. Banks, 
108 Ark. 283, 158 SW 158. 


28. Jones v. Americus Auto. Co., 
15 Ga. A. 453, 83 SE 642. § 

[a] Meeting of minds.—A _ con- 
tract cannot be the basis of a_ set-off 
where it appeared that the minds of 
the contracting parties did not meet 
at the same time in the same sense. 
Jones v. Americus Auto. Co., 15 Ga. 
A. 453, 88 SE 642. 


29. Dexter-Portland Cement Co. v. 
Acme Supply Co., 147 Va. 758, 133 SE 
788. 


30. Ga.—Crenshaw v. Jackson, 6 
Ga. 509, 50 AmD 361. 


Minn.—Folsom v. Carli, 6 Minn. 420, 
80 AmD 456. 


Miss.—Cobb v. Wilson, 60 Miss. 343. 


N. J.—Edwards v. Davis, 6 N. J. L. 
394. 


N. C.—Lindsay v. King, 
401. 


Pa.—Jenkins v. Rush Brook Coal 
Go:, 205 Pa. 166, 54 A—715;>-Ahl v. 
Rhoads, 84 Pa. 319; Russell v. Mil- 
ler, 54 Pa. 154. 


Tenn.—Bolinger  v. 
Humphr. 61. 


Right to bring assumpsit or debt 
as test of liquidation see infra § 82. 


31. Merry Realty Co. v. Shamokin, 
etc., Real Est. Co., 186 App. Div. 538, 
Ae NICO mon Lait Lose Muse y Oy 9169) 
NYS 696]. See Reid v. McKinney, 
ZO2 MIS AL 129. 


Set off of claims based on tort see 
infra § 73. 


32. Brazier v. Fortune, 10 Ala. 516; 
Thompson v. Congdon, 43 Vt. 396. 


[a] Money paid.—Money which 
defendant had to pay as costs on 
suits, which plaintiff had instituted 
in his name without his consent, was 
a valid set-off in an action against 
him by plaintiff. Brazier v. Fortune, 
10 Ala. 516. 


33. Waiver of tort and set-off of li- 
ability on implied contract see infra 
§ 75. 


34 U. S.—De Taslet v. Cronsellat, 
7 BE. Cas. No. 3,827, 1 Wash. C. C. 504. 


23 N. C. 


Gordon, ital 


A cause of action founded on an implied 
contract may ordinarily be the subject of set-off.?4 
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quasi con- 


of set-off.44 


Ala.—Tisdale v. Maxwell, 58 Ala. 
40; Brazier v. Fortune, 10 Ala. 516. 


Ill. Cary v. Niblo, 155 Ill. A. 338. 
See Cox v. Flagg, 184 Ill. A. 200. 


Kan.—Sinclair Refining Co. v. Ro- 
sier, L04) Kany, (2oeats0y 2 S00 St. 
Louis, ete., R. Co. v. Chenault, 36 Kan. 
51, 12 P 303; Fanson v. Linsley, 20 
Kan. 235, 


Mass.—Truesdell v. Wallis, 4 Pick. 
63; Richards v. Blood, 17 Mass. 66. 


Mich.—Miller Rubber Co. v. Rose 
Tire Co., 237 Mich. 152,'211 NW 41; 
Harrison Wire Co. v. Moore, 55 Mich. 
610, 22 NW 62. 


Nebr.—Hinds, ete, Grain Co. v. 
Farmers’ El. Co., 99 Nebr. 502, 156 
NW 1045. 


sant J.—McGee v. Pope, 33 N. J. L. 


Oh.—Gellhaus v. Allemania Loan, 
ae Assoc., 6 OhS&CP 4438, 4 OhNP 

So 

Okl.—Farmers’, ete., Nat. Bank v. 
Huckaby, 89 Okl. 214, 215 P 429. 


Pa.—Com. v. Crow, 294 Pa. 286, 144 
A. 135. 


Vt.—Ewing v. Griswold, 43 Vt. 400. 


35. U. S—De Taslet v. Cronsellat, 
Cae ORIG INOS SSH ml awersog KOR) (oe 


ie eee v. Maxwell, 58 Ala. 


Ill.—Cary v. Niblo, 155 Tl], A. 338. 


Kan.—Sinclair Refining Co. v. Ro- 
ster, 104 Kan. 719, 180 P 807. 


Mass.—Truesdell v. Wallis, 4 Pick. 
63; Richards v. Blood, 17 Mass. 66. 


Mich.—Harrison Wire Co. v. Moore, 
55 Mich. 610, 22 NW 62. 


Nebr.—Hinds, ete. Grain Co. v. 
Farmers’ El. Co., 99 Nebr. 502, 156 
NW 1045. 


ee J.—McGee v. Pope, 33 N. J. L. 


Vt.—Ewing v. Griswold, 43 Vt. 400. 


[a] Gambling speculations.—In a 
broker’s action on a contract, defend- 
ant’s claim for money wrongfully 
paid to plaintiff by defendant’s agent 
to be used in gambling speculations, 
being in the nature of a cause of ac- 
tion for money had and received, is a 
proper subject of set-off. Hinds, etce., 
Grain Co. v. Farmers’ El. Co., 99 Nebr. 
502, 156 NW 1045. 


{b] Refund of invalid inspection 
fees.— Where an oil dealer paid in- 
spection fees imposed by the state 
and collected them from a customer, 
and after the statute had been de- 
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Thus liability as for money had and received,*®*® mon- 
ey paid for plaintiff’s use and benefit,?° or money 
paid under a mistake of fact,?7 is a proper subject 
of set-off; and the same has been held as to a claim 
based on a statute making persons organizing a com-. 
pany and transacting business in its name before 
the minimum capital stock has been subseribed for, 
liable to creditors to make good the minimum cap- 
ital stock with interest.?* 
apply the distinction between implied contracts and 
constructive or quasi contracts,*® and hold that un- 
der a statute providing that a claim, to be available 
as a set-off, must have arisen upon judgment or upon 
contract, express or imphed.*° 1 
constructive or quasi contracts are not the subject 


Some courts, however, 


Claims arising from 


clared invalid collected the fees from 
the state, the customer could set up 
his claim as against an indebtedness 
in the form of an open account owing 
by him to the dealer. Sinclair Refin- 
ing o v. Rosier, 104 Kan. 719, 180 
ES 0e 


36. Brazier v. Fortune, 10 Ala. 516; 
Miller Rubber Co. v. Rose Tire Co., 
23% Mich. £52211 NW: 413 “Comm we 
Crow, 294 Pa. 286, 144 A135. See Cox 
v. Flagg, 184 Ill. A. 200. 


[a] Thus, in a suit by a factory 
for a balance due for tires sold de- 
fendant dealer, the latter’s claim for 
adjustments made with its customers 
is a proper basis for set-off. Miller 
Rubber Co. v. Rose Tire Co., 237 Mich. 
152, 211 NW 41. 


[b] Equity to retain fund.—A set- 
off for permanent improvements by a 
purchaser has been held properly al- 
lowed, in an action on a bond given 
to dissolve a writ of estrepement is- 
sued in an action of ejectment against 
such purchaser, since it would be in- 
equitable to allow plaintiff to have 
both permanent improvements and 
mesne profits. Com. v. Crow, 294 Pa. 
286, 144 A 135. 


37. Converse Bridge Co. 
lins, 119 Ala. 534, 24 S 561; Commer- 
cial Union Assoc. Co. v. Scammon; 
133 Ill. 627, 23 NE 406; Cary v. Niblo, 
NUS NOLS US SREY, 


[a] Part of account paid by mis- 
take may be recovered by way of set- 
off in an action for the balance. Con- 
verse Bridge Co. v. Collins, 119 Ala. 
534, 24 S 561. 


38. Crandall vy. Shepard, 166 Ga. 
396, 143 SE 587. : 


[a] Thus, in a suit on a note, de- 
fendant rhay set off the liability of 
plaintiff holder to make good the 
minimum capital stock not subscribed 
for. Crandall v. Shepard, 166 Ga. 396, 
143 SE 587. 


39. See Contracts § 7. 
40. See statutory provisions. 


41. Woods v. Ayres, 39 Mich. 345, 
33 AmR 396. 


[a] Claim for log driving, under 
L. (1863) p 3874, providing that, if. 
any person put timber in the river 
for the purpose of floating it without 
making adequate provision for the 
breaking of jams, any other person 
floating timber may break such jams 
at the cost and expense of the person 
owning the timber, is not an im- 
plied contract within the statute re- 
lating to set-off, but is a quasi con- 
tract, and may not be the subject of 
set-off. Woods v. Ayres, 39 Mich. 
345, 33 AmR 396. 


v. Col- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 71-73] 
Special contract. 


cial contract cannot be set off.4? 
[§ 72] (2) In Tort Action. 


as well as express ones.** 


cae Smock v. Warford, 4 N. J. L. 
352. 
[a] Reason for rule.—This is so, 


not because a jury cannot ascertain 
the damages on a special contract, but 
because the policy of the law will not 
permit matters of a nature so totally 
distinct, and which require pleadings 
so totally different, to be blended to- 
gether in one action. Smock v. War- 
ford, -4.N,, J. Ls3852: 


43. See supra § 33. 


44. See statutory provisions; 
cases infra this note. 


[a] In Kansas (1) under the stat- 
ute providing that ‘‘a set-off can only 
be pleaded in an action in which a 
recovery of money is sought” (Gen. 
St. [1915] § 6992), defendant, in-an 
action for conversion, may set off a 
debt due him. Starkey v. Almena 
State Bank, 130 Kan. 568, 287 P 251. 
(2) Formerly, however, the law was 
that, in an action sounding in tort, de- 
fendant gould not plead by way of set- 
off an action on its part for the recov- 
ery of money. Starkey v. Almena 
State Bank, supra. 


[b] In Wisconsin, under St. (1917) 
§ 2610, permitting, so far as practica- 
ble, all closely related contentions to 
be disposed of in one action, it has 
been held that, although defendant 
was liable to plaintiff for a sum of 
money deposited with it, and had con- 
verted it, yet, where an equal sum of 
money was due from plaintiff to de- 
fendant on a contract, it is the duty 
of the court to offset one claim 
against the other. Albright v. Stege- 
man Motorear Co., 168 Wis. 557, 170 
NW 951, 19 ALR 463. 


45. Ga.—Henry Cotton Mills v. 
Shoenig, 33 Ga. A. 467, 127 SE 238; 
McArthur vy. Wilson, 13 Ga. A. 502, 79 
SE 374. . 


Ill.—Abel v.’ Poe, 199 Ill. A. 391. 
See Pugh v. Palmer, 201 Ill. A. 371. 


N. Y.—Merry Realty Co. v. Shamo- 
kin, etc., Real Est. Co., 186 App. Div. 
538, 174-NYS 627 [aff 103 Misc. 9, 169 
NYS 696]. 


Okl.—First Nat. Bank v. Jackson, 
£40 Ol, 282; 283 P 242° Hirst: Nat. 
Bank v. Thompson, 41 Okl, 88, 137 P 
668. 


Tex.—Pate v. Vardeman, (Civ. A.) 
141 SW 317; Curlee v. Rogan, (Civ. 
A.) 136 SW 1126; Wheat v. Ball, (Civ. 
A.) 68 SW 181; Brown v. Durham, 
(Civ. A.) 42 SW 331. 


“An action in assumpsit cannot be 


and 


set off in an action of tort.” Abel v. 
Poe, 199 Ill. A. 391,-395. 

[a] Illustration.—Where defend- 
ant published libelous matter of 


plaintiff while attempting to collect a 
claim against him, such claim cannot 
be set off in plaintiff’s action for the 
libel. Brown v. Durham, (Tex. Civ. 
A.) 42 SW 381. 


[b] In Missouri (1) under Rev. St. 
(1899) § 4487 [St. Annot. (1906) p 
2457], providing that, if any ‘‘two or 
more persons are mutually indebted” 


There is authority to the effect 
that, in an action of debt, damages arising on a spe- 


In accordance with 
the general rule that excludes set-off in actions sound- 
ing in tort,*® in the absence of statutes permitting 
it,** a claim on a contract is not allowable to defend- 
ant as a set-off to a claim based on a tort;*® 
this applies to claims founded on implied contracts*® 
It has been held, however, 
that since an action for deceit in inducing a contract 
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tract.*® 


eral. 


and 


in any manner whatsoever, and one 
of them commences an action against 
the other, one debt may be set off 
against the other, although such 
debts are of a different nature, plain- 
tiff and defendant are not “mutually 
indebted,” where defendant’s claim is 
in contract, while plaintiff’s is in tort, 
and hence the claims cannot be set 
off. Caldwell v. Ryan, 210 Mo. 17, 108 
SW 5338, 124 AmSR 717, 16 LRANS 
494, 14 AnnCas 314. (2) Thus, where 
plaintiff is indebted to defendant on 
certain judgments, and plaintiff 
claims that defendant was liable for 
damages for conversion, there can be 
no set-off, since plaintiff’s claim is in 
tort. Caldwell v. Ryan, supra. (3) 
The statute does not give a defendant 
the right to set off a demand ex con- 
tractu against one ex delicto, even 
though they belong to the same trans- 
action. State v. U. S. Fidelity, etc., 
Coy, 35) Mos eAe) 1605-1115 (Siw, LOst- 
(4) It has been held, however, that, 
where plaintiff’s debt is not disputed 
and is closely connected with defend- 
ant’s conversion, the one should be set 
off against the other (Danglade, etc., 
Min. Co. v. Mexico-Joplin Land Co., 
(Mo. A.) 190 SW 35), (5) as, where 
a chattel mortgage was executed in 
behalf of a corporation, without au- 
thority, to Secure its debt, the debt 
should be set off against a conversion 
of the property under the mortgage, 
and only the difference recovered for 


its conversion (Danglade, ete., Min. 
Co. v. Mexico-Joplin Land Co., su- 
pra). 


46. Nation v. Planters’, etc., Bank, 
BOLO SO PLO O77. 


47. See cases supra note 45. 
48. See Fraud § 126. 
49. Preston Motors Corp. v. Wood, 


208 Ala. 172, 94 S 70. 


50. Claims based on contract see 
supra §$ 71, 72. 


Set-off of unliquidated damages 
sounding in tort see infra § 86. 


51. See statutory provisions; 
cases infra this note. 


[a] In Alabama (1) by express 
provision of the statute, “mutual 
debts, liquidated or unliquidated, de- 
mands not sounding in damages mere- 
ly, subsisting between the parties at 
the commencement of the suit, wheth- 
er arising ex contractu or ex delicto, 
may be set off one against the other 
by the defendant or his personal rep- 
resentative, whether the legal title be 
in the defendant or not.’’ Civ. Code 
(1923) § 10172. (2) Accordingly, in 
this jurisdiction such tort claims as 
do not sound in damages merely may 
be set off, while others may not. See 
infra § 86 text and note 79 [a]. 


[b] In Arkansas (1) Kirby Dig. § 
6101, requiring set-off to be a cause 
of action arising upon contract or as- 
certained by the decision of a court, 
was amended by the act of 1917 
(Crawford & M. Dig. § 1197), permit- 
ting a'set-off to be a cause of action 
arising either upon contract or tort 
(Coats v. Milner, 134 Ark, 311, 203 


and 
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ratifies the contract,*® in such an action defendant 
is entitled to set off any sum due him under the c¢on- 


[§ 73] b. Claims Based on Tort®°—(1) In Gen- 
Although in a few jurisdictions statutes are 
construed to permit set-off of matters sounding in 
tort’ under certain circumstaneces,*! statutes of set- 
off generally, and more particularly those framed 
only to allow set-off of debts and demands, are ust: 
ally construed as excluding set-off arising in tort, 

even though relating to the subject matter of ie 


Sw 701), (2) and, consequently, un- 
der the latter statute, defendant may 
set off matters sounding in tort (Col- 
lier v. Thompson, 180 Ark. 695, 22 ae 
(2d) 562; Missouri, étc., R. ‘Co. 

Bridwell, 178 Ark. 37, 9 SW (2'd) 781: 
Coats v. ‘Milner, supra). (3) Former- 
ly, however, it was held that the code 
of practice declaring that a set-off 
must be a cause of action arising ona 
contract did not extend or enlarge the 
nature of the demand which could be 
used as a set-off at common law, but 
merely recognized the law as it ex- 
isted when the code was adopted 
(Bloom v. Lehman, 27 Ark. 489), (4) 
and, accordingly, that claims arising 
in tort could not be the subject of 
set-off (Bloom v. Lehman, supra). 


[c] In Iowa, under Code (1851) § 
1740, which provides that ‘the ‘de- 
fendant may also set up, by way of 
set-off or cross-action, any claim 
which would have been the subject of 
an action against the plaintiff,” 
claims for damages arising from a 
tort may be set off, the words “by 
way of set-off or cross-action,”’ being 
construed as including all that is 
meant by counterclaim, cross demand, 
recoupment of damages, set-off, and 
similar words as found in modern 
legislation and at common law. 
Campbell v. Fox, 11 Iowa 3818. 


{d] In Kansas (1) under the stat- 
ute providing that a set-off must be a 
cause of action for the recovery of 
money (Gen. St. [1915] § 6992), that 
is the only requirement (Deerfield 
State Bank v. Coerber, 113 Kan. 498, 
215 P 285), (2) and the set-off need 
not arise on contract (Deerfield State 
Bank v. Coerber, supra). (3) Thus 
a set-off for libel may be pleaded and 
proved in an action for libel (Kozel 
Vv. Kozel, 104 Kan. 530, 18072 27she 
(4) and so, in an action for slander, 
there may be a Set-off for slander 
(Kozel v. Kozel, 104 Kan. 530, 180 
P 278). (5) Under a former statute, 
however, requiring a set-off to “be 
a cause of action arising upon con- 
tract or ascertained by the decision of 
a court” (Civ. Code § 98), claims not 
founded on contract were disallowed 
(Carver v. Shelley, 17 Kain. 472; At- 
chison, ete., R. Co. v. Phelps, 4 Kan. 
A. 139, 46 P 183), (6) as, for example, 
a claim for willfully and maliciously 
damaging and delaying a railroad 
company’s business (Atchison, ete., 
R. Co. v. Phelps, supra). 


[e] In Virginia (1) it is held that 
Code (1887) § 3299 authorizes a set- 
off sounding in tort if connected with 
the subject matter of plaintiff's claim 
(Newport, etc., R., ete., Co. v. Bick- 
ford, 105 Va. 182, 52 SE 1011), (2) and 
defendant in a suit on a contract may 
file a set-off claiming fraud in its 
procurement or in any other matter 
that would entitle him to recover 
damages at law (Strickland v. Gray- 
bill, 97 Va. 602, 34 SH 475). 


52. U. S.—Dusbane vy. Benedict, 
120 U. S. 630, 7 SCt 696, 30 L. ed. 810; 
ABfS MSH IAS Buchanan, 8 How. 833 EZ ite 
ed. 997; Winchester ‘v. Hackley, 2 
Cranch 342, 2 L. ed. 299; Simontaon 
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tiff’s cause of action;** 


and thus set-off has been 


SET-OFF AND COUNTERCLAIM 


disallowed as to claims arising out of assault,>* 


v. Shaw, 246 Fed. 683, 158 CCA 639. 


Conn.—Downing v. Wilcox, 84 Conn. 
437, 80 A 288. 


D. C.—McGuire v. Gerstley, 26 App. 
VIS fake 204590, S489 27S Set 332; 
51 Leds 581]. 


Fla.—Brash v. Ehrman, 56 Fla. 153, 
47 S 937; Moulie v. Hughes, 28 Fla. 
617, 10 S 94; Matthews v. Lindsay, 
20 Fla. 962; Robinson v. L’Engle, 13 


Fla. 482 


Ga.—Atlanta v. McJenkin, 163 Ga. 
131, 185 SE 498; Burkhalter v. Min- 
ter-Smith Hardware Co., 160 Ga. 307, 
127 SE 852; Strickland v. Carters- 
ville Bank, 141 Ga. 565, 81 SE 886; 
Potts-Thompson Liquor Co, v. Capital 
City Tobacco Co., 137 Ga. 648, 74 SE 
279; Ray v. Anderson, 119 Ga. 926, 
47 SE 205; Hecht v. Snook, ete., Fur- 
niture Co., 114 Ga. 921, 41 SE 74; 
Green v. Combs, 81 Ga. 210, 6 SE 582; 
Hulsey v. Forrester, 36 Ga. A. 729, 137 


SE 904; Tench vy. Downey Hospital, 
36 Ga. A. 20, 135 SE 106; Shadrick 


ive, “Lomis; 33 Gas Az) 687, 127) SH! 666; 
Jones v. Coweta Fertilizer Co., 32 Ga. 
A. 730, 124 SE 545; Georgia Lumber 
Co. v. Johnson-Battle Lumber Co., 
31 Ga. A. 290, 120 SE 640; Copeland 
v. White, 17 Ga. A. 565, 87 SEH 846; 
Wills v. Young, 15 Ga. A. 352, 83 SE 
275; Howe v. Bernheim Distilling Co., 
8 Ga. A. 771, 70 SH 176; Blackshear 
Mfg. Co. v. Stone, 8 Ga. A. 661, 70 SE 
29; Swift v. Oglesby, 8 Ga. A. 540, 70 
SE 97; McLendon vy. Finch, 2 Ga. A. 
421, 58 SE 690. 


Ill.—Robison v. Hibbs, 48 Ill. 408; 
Edwards v. Todd, 2 Ill. 462; Lloyd v. 


Manufacturers, ete., Warehouse Co., 
102 Ill. A. 551; Caldwell v. Evans, 39 
ls AS 61S. 


Ind.—Harris v. Randolph County 
Bank, 157 Ind. 120, 60 NE 1025. But 
see W. A. Flint Co. v. John V. Far- 
well Co., 192 Ind. 439, 134 NE 664, 136 
NE 839 (holding that, under Burns 
St. Annot. [1914] § 353, authorizing 
set-offs and contractual actions of 
matters arising out of a debt, duty, or 
contract not related to the contract 
sued on, cross complainant, in an ac- 
tion on a note, was entitled to set off 
a claim for ‘damages caused by plain- 
tiff's wrongful acts in inducing cross 
complainant to assign certain stock to 
Mae employee). 


T.—Citizens’ Bank v. Carey, 2 
or. ae 48 SW 1012. 


y.—Payne v. Vowels, 171 Ky. 377, 
188 Sw 413. 


Nebr.—Vanderlip v. Barnes, 101 
Nebr, 573, 1683 NW 856; Boyer. v. 
Clark, 3 Nebr. 161. 


aa J.—Cooper v. Crane, 9 N. J. L. 
8. 


N. Y.—Quayle v. Brandow Printing 
Co maGeAnp, Div." 9; 100i NYS: 328% 
Kurtz v. McGuire, 18 N. Y. Super. 
660; Sherman v. Ballou, 8 Cow. 304. 


Oh.—McMurray v. Vaughn’s Seed 
Store, 10, Oh, St. 236) 157 NE 567; 
Broch v. Becher, 5 Oh. Dec. (Reprint) 
519, 6 AmLRec 380. 


Oki.—Abraham vv. State, 117 Ok. 
G7 oAae Pe 4-9 Hazlett v. Wilkin, 42 
OKl. 20, 140 P 410. 


Pa.—Jenkins v. Rush Brook Coal 
Co., 205 Pa. 166, 54 A 715; Groet- 
zinger v. Latimer, 146 Pa. 628, 23 A 
393; Glennon v. Lebanon Mfg. Co., 140 
Pa. 594, 21 A 429, 12 LRA 321; Ahl 
Vv. Rhoads, 84 "Pas 19; Halfpenny v. 
Bell, 82 Pa. 128; Hunt v. Gilmore, 59 
Pa. 450; Peterson v. Haight, 3 Whart. 
(SS ee ee 


Ind. 


LF Beyer v. Fenstermacher, 2 
Whart. 95; Hubler v. Tamney, 5 
Watts 51; Light v. Stoever, 12 Serg. 
& R. 481: Shaw v. Badger, 12 Serg. 
& R. 275; Cornell v. Green, 10 Serg. 
& R. 14; Gogel v. Jacoby, 5 Serge. & 
R. 117, 9 Am. Dec. 339; Heck v. Shen- 
er, 4 Serge. & R. 249, 8 AmD 700; 
Kachlein v. Ralston, 1 Yeates 571; 
Bratspis v. Kaplan, 82 Pa. Super. 542; 
Schalcher v. Bergdoll, 41 Pa. Suver. 
547; Snyder v. Lingo, 30 Pa. Super. 
651; Western Union Tel. Co. v. Roth- 
stein, 8 Pa. Dist. & Co. 347; Bebel- 
heimer v. Minnig, 3 Pa. Dist. & Co. 
319; Henion v. Morton, 2 Ashm. 150; 
Shaw v. Folkers, 12 WklyNC 518; 
Tinicum v. Farrell, 8 WklyNC 502. 
But see Woodward v. Bradenburgh, 

Pa. Co. 240 (holding that a tort 
arising from the negligent execution 
of a contract may be set off in an ac- 
tion of assumpsit). 


Con C.—Gibbes v. Mitchell, 2 S. Cc. L. 
ool. 


Tex.—J. C. Stewart Produce Co. v. 
Hamilton-Turner Grocery Co., (Civ. 
A.) 163 SE 1000; McCormick _v. 
pgs pees 59 Tex. Civ. A. 139, 130 SW 


Vt.—Sampson v. 
247; 

Wis.—Pierce v. 
277. 


[a] Beason for rule has been held 
to be that the utmost confusion would 
be introduced if matters of trespass, 
assault, Slander, and the like were 
construed to be “demands,” within the 
meaning of the law to be _ set-off 
against a debt; or, if in an action for 
slander or false imprisonment, a set- 
off of money due upon a promissory 
note or bond could be allowed. MRob- 
inson v. L’Engle, 13 Fla. 482. 


[b] Rule applied.—Defendant can- 
not set off a claim for bad debts 
made by misconduct of plaintiff in 
selling defendant’s goods as factor, 
plaintiff not having guaranteed the 
debts. Winchester v. Hackley, 2 
Cranch (U. S.) 342, 2 L. ed. 299. 


{c] In action ex contractu (1) a 
right of action ex delicto cannot be 
used as a set-off. Simontaon v. Shaw, 
246 Fed. 683, 158 CCA 639; Brash v. 
Ehrman, 56 Fla. 153, 47 S 9387; <At- 
lanta v. McJenkin, 163 Ga. 131, 135 
SE 498; Strickland v. Cartersville 
Bank, 141 Ga. 565, 81 SE 886; Hulsey 
v. Forrester, 36 Ga. A. 729, 137 SE 


Warner, 48 Vt. 
Hudson v. Nute, 45 Vt. 66. 


Hoffman, 4 Wis. 


904; Tench v. Downey Hospital, 36 
Ga. A. 20; L365SEH) L063) Shadrick’ iv. 
Toms, SsiiGay As .Ooy ala) use 6.6.65 


Georgia Lumber Co. v. Johnson- Bat- 
tle Lumber Co., 31 Ga. A. 290, 120 SE 
640; Wills v. Young, 15 Ga. A. 352, 
83 SE 275; Howe v. Bernheim Distill- 
ing Co., 8 Ga. A. 771, 70 SE 176; Black- 
shear Mfg. Co. v. Stone, 8 Ga. A. 661, 
70 SE 29; Quayle v. Brandow Print- 
ing Co., 116 App. Div.-9, 101 NYS 323; 
McMurray v. Vaughn’s Seed Store, 
117 Oh. St. 2386, 157 NE 567; Hunt v. 
Gilmore, 59 Pa. 450; Bratspis v. Kap- 


lan, 82 Pa. Super. 542; Schalcher v. 
Bergdoll, 41 Pa. Super. 547; J. 
Stewart Produce Co. v. Hamilton- 


Turner Grocery Co., (Tex. Civ. A.) 
163 SW 1000. (2) So, in an action 
of assumpsit, defendant cannot set off 
a claim for which assumpsit would 
not lie (Jenkins v. Rush Brook Coal 
Co., 205° Pa. 166, 54 A 715), (8) and 
claims for damages for torts cannot 
be offset against notes (Vanderlip v. 
Barnes, 101 Nebr. 573, 163 NW 856). 
(4) An action for compensation for 
public printing, being an action in 
contract, a cause of action in tort can- 
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breach of trust,°®> conspiracy,®® conversion,®” embez- 


not be set off therein. Quayle_v. 
Brandow Printing Co., 116 App. Div. 
9, 101 NYS 323. 


{[d] Matters sounding in tort aris- 
ing out of different transaction can- 
not be given in evidence as a set-off. 


Groetzinger v. Latimer, 146 Pa. 628, 
23 A 393. 
[e] Under discount law, torts are 


not discountable, only money transac- 


tions or mutual accounts. Gibbes v. 
Mitchell, 2S. C. L. 351. 
53. Brash v. Ehrman, 56 Fla. 153, 


47 S 937; Matthews v. Lindsay, 20 
Fla. 962. 
{a] Thus damages sustained by 


reason of annoying visits, malicious 
prosecution, slander of title, and inju- 
ry to one’s credit occasioned by such 
proceedings, although relating to the 
subject matter of plaintiff's suit, can- 
not be set off. Matthews v. Lindsay, 
20 Fla. 962. 


54. Dole v. Erskine, 35 N. H. 503; 
McCormick vy. Schtrenck, 59 Tex. Civ. 
A. 139, 130 SW 720. 


55. Heck v. Shener, 4 Serg. & R. 
(Pa.) 249, 8 AmD 700. 


i 88: Robinson v. L’Engle, 13 Fla. 
[a] Thus, in an action of covenant, 


a set-off for damages growing out of 
conspiracy has been rejected. Rob- 
inson v. L’Engle, 13 Fla. 482. 


Fie Colo.—Hart v. Francis, 2 Colo. 


Fla.—Hall v. Penny, 13 Fla. 621. 
yee ine vy. Draper, 14 Ill. A. 


Ind.—Zeigelmueller v. Seamer, 63 
Ind. 488. 
Ky.—Brannin v. Crouch, 10 KyL 


773. But see Chenault v. Norton, 99 
SW 899, 30 KyL 875 (holding that, 
in an action by an exclerk of the cir- 
cuit court to recover certain fee bills, 
defendant’s answer, alleging that 
plaintiff, as clerk, had, without right, 
collected two hundred and fifteen dol- 
lars on a certain judgment in defend- 
ant’s favor, which plaintiff had re- 
tained, and failed and refused to ac- 
count for, although demand for pay- 
ment had been duly made, states a 
valid set-off). 


tL NE ee aes v. Megquire, 35 Me. 
78. ‘ 


Oh.—Broch v. Becher, 5 Oh. Dec. 
(Reprint) 519, 4 AmLR 380. 


Pa.—Groetzinger v. 
Pa. 628, 23 A 393; Kitchen v. Smith, 
101 Pa. 452; Heck v. Shener, 4 Serg. 
& R. 249, 8 AmD 700; Dale v. Med- 
woy, 1 Wilcox 155. 


S. C.—Schweizer v. Weiber, 40 S. C. 
Peo: 


Tenn.—Brady v. Wasson, 
akeuE 


Vt.—Hudson v. Nute, 45 Vt. 66. 


Wis.—Pierce v. Hoffman, 4 Wis. 
277; Conklin v..Parsons, 2 Pinn. 264. 


[a] Rule applied.—(1) Although, 
in an action on promissory notes giv- 
en to plaintiff for a sawmill, defend- 
ant might recoup, he may not inter- 
pose as a_ set-off a conversion, by 
plaintiff, of the mill subsequent to the 
making of the notes. Kingman vy. 
Draper, 14, Ill. A, 577.. (2) In an ace= 
tion on a note, a claim for damages 
alleged to be due, because of the un- 
authorized sale by plaintiff of tobac- 
co belonging to defendant on storage 
with plaintiff as warehouseman, can- 


Latimer, 146 


6 Heisk. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 73-75] 


zlement,°* fraud and deceit,°® injury to credit,®° 
libel,*? malicious prosecution,®? negligence,®* nui- 
trespass,°® and wrongful- 
ly suing out an attachment? or garnishment.** 
the parties agree upon the amount, and 
the tort- ‘feasor agrees to pay the sum to the injured 


sance,°* slander of title,®® 
however, 


party, it may be ‘set OU Ow 


[§ 74] (2) In Equity. In equity damages arising [§ 
out of tort are not ordinarily the subject of set-off.7° 


not be set off. Brannin v. Crouch, 10 
KyL 778. (3) In an action by a land- 
lord to recover rent due upon a lease, 
defendant may not set off against 
plaintiff's demand a claim for dam- 
ages on account of a wrongful seizure 
of defendant’s goods, under an illegal 
landlord’s warrant issued by plaintiff. 
Groetzinger v. Latimer, 146 Pa. 628, 
23 A 393. (4) So,in an ‘action against 
an executor for work and labor done 
for decedent, defendant cannot set off 
the value of personal property of de- 
cedent, alleged to have been convert- 
ed by plaintiff to his own use, since 
defendant’s claim arises out of a tort 
for which he cannot sue in assumpsit. 
Dale v. Medwoy, 1 Wilcox (Pa.) 155. 


58. Heck v. Shener, 4 Serg. & R. 
(Pa.) 249, 8 AmD 700; Pierce v. Hoff- 
man, 4 Wis. 277. 


59. Dushane v. Benedict, 120 U. S. 
630, 7 SCt 696, 30 L. ed. 810; Dean v. 
Allen, 8 Johns. (N. Y.) 390. 


[a] In Pennsylvania.—(1) Under 
the statute of 1705 (the Defalcation 
Act), which allows defendant, in an 
action upon a contract, to set off any 
matter on contract, and to recover 
judgment thereon against plaintiff, 
upon proving that plaintiff owes him 
more than he owes plaintiff, defend- 
ant, in an action for goods sold and 
delivered, may not set off a claim for 
fraudulent representation, or other 
claim sounding in tort only. Dushane 
v. Benedict, 120 U. S. 630, 7 SCt 696, 
30 L. ed. 810. (2) So fraud not in- 
herent in the transaction which is the 
subject matter of the suit 
available as a_ set-off. Kennedy v. 
iMiber: 1iPa. “Dist. 770; 11 “Pa. Co. 570. 

{b] In Virginia see supra note 51 
e]. 

60. Matthews v. Lindsay, 20 Fla. 
962. 
61. Hart v. Davis, 21 Tex. 411. 


[a] In action for assault and bat- 
tery, defendant cannot set off damages 
for a previous libel. Hart v. Davis, 
21 Tex. 411. 


[b] In Kansas see supra note 51. 
62. Brash v. Ehrman, 56 Fla. 153, 


47 S 937; Matthews v. Lindsay, 20 
Fla. 962; Jones v. Coweta Fertilizer 
Co., 32 Ga. A. 730, 124 SE 545. 

63. Ga—McKleroy v. Sewell, 73 
Ga. 657. 

Ind.— Indianapolis, ete., R. Co. v. 
Ballard, 22 Ind. 448. 

Mass.—Adams v. Manning, 17 
Mass. 178. 

Miss.—Cobb v. Wilson, 60 Miss, 343. 

Pa.—Philadelphia v. Pierson, 211 
Pa. 388, 60 A 999; Western Union Tel. 


Cov. Rothstein, ’8 Pa. Dist. & Co. 347; 
Bebelheimer v. ‘Minnig, 3 Pa. Dist. & 
Co. 819; Baltimore, etc., R. Co. v. 
Longbottom, 9 Del. Co. 294. But see 
Farmers’ Nat. Bank v. Nelson, 255 Pa. 
455, 100 A 136, LRA1917E 506 (hold- 
ing that, in an action against the mak- 
er of a note, who had deposited an- 
other note of the same face value as 
collateral, defendant was entitled to 
set off the loss incurred through the 
negligence of plaintiff’s agent in not 
duly presenting the collateral note 
for collection, whereby it was ren- 
dered uncollectable). 


is not 


SET-OFF AND COUNTERCLAIM 


lis 


where the court 
in contract*® or 


defendant who, 


See Replogle v. Toledo, etc., R. Co., 
184 Ill. A. 338. 


_[a]. For example.—(1) In an ac- 
tion by a physician for services, a 
set-off based on a tort in giving de- 
fendant too large a dose of medicine 
is not allowable, although it might be 
recouped. McKleroy v. Sewell, 73 Ga. 
657. (2) In an action on a note, de- 
fendant may not set off a demand 
against plaintiff, arising out of the 
negligent sale, by plaintiff, of goods 
consigned to him by defendant, to an 


insolvent. Adams vy. Manning 17 
Mass. 178. 
64. Nashburn v. Inman, 97 Ga. 396, 


24 SE 39; Kachlin v.-Mulhalion, 2 


Dall. (Pa.) 2387,-1-L. ed. 368 


_[a] Thus (1) in an action on notes 
given for the price of land, defendant 
could not set off damages resulting 
from the maintenance by plaintiff, his 
grantor, of a nuisance on adjoining 
land. Nashburn v. Inman, 97 Ga. 396, 
24 SE 39. (2) So, in an action on a 
bond given in payment for a mill 
which plaintiff had sold to defendants, 
defendants may not set off damages 
sustained by the raising of the water 
so as to injure the mill. Kachlin v. 
pe petion, 2 Dall. (Pa.) 237, 1 L. ed. 
3) . 


seer Matthews v. Lindsay, 20 Fla. 
Ate Ill.— Robison v. Hibbs, 48 Ill. 
Ind.—Zeigelmueller v. Seamer, 63 
Ind. 488; Roback v. Powell, 36 Ind. 
ie Shelly v. Vanarsdoll, 23 Ind. 
o . 


Md.—Burch v. State, 4 Gill & J. 444. 


AB a J.—Edwards v. Davis, 6 N. J. L. 


Pa.—Hutchinson v. Hutchinson, 35 
Pa. \Coml6s:. 


S. C.—Schweizer v. Weiber, 
Ty 159) 


ha Te ay v. Wasson, 


40 S.C. 
6 Heisk. 


W. Va.—Hargreaves v. Kimberly, 26 
We: Va. 767, 53 AmR 121; Knight v. 
Brown, 25 W. Va. 808. 


[a] Trespass on personal property 
(1) is within the rule. Edwards v. 
Davis; 6 0Niode 9394.5 (2) Phus) in 
an action on a note, defendant can- 
not set off unliquidated damages sus- 
tained by reason of trespass in mov- 
ing away and taking possession of 
live stock. Brady v. Wasson, 6 Heisk. 
(Tenn.) 131. 


[b] In action of trespass.—One 
trespass cannot be set off against an- 
other. Shelly v. Vanarsdoll, 23 Ind. 
543; Hargreaves v. Kimberly, 26 W. 
Wa e(ols, tos, PAMMIE Ved le sein debit. svi. 
Brown, 25 W. Va. 808. 


[ec] In Texas, in an action for the 
wrongful killing of a horse, defend- 
ant cannot set off damages arising 
from a trespass committed by the 
horse and his keep after a former 
trespass, Since the statute relating to 
set-off does not cover disconnected 
claims for damages arising in tort. 
vee v. Thompson, (Civ. A.) 166 SW 


67. Bloom v. Lehman, 27 Ark. 489; 


75] ¢. Effect of Waiver of Tort.7* 
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However, although there is authority to the con- 
trary,’' an exception has been made which permits 
interposition of a claim for set-off sounding in tort 
where plaintiff is insolvent?” 


or nonresident;*? and 
has equitable jurisdiction,’* the ex- 


ception applies whether plaintiff’s action is brought 


Torte 
Where 


having a claim against plaintiff 
Co. 


ee v. Freeman, 8 Del. (Pa.) 


68. Brash vy. Ehrman, 56 Fla. 153, 
47S 937: 


69. Robison v. Hibbs, 48 Ill. 
410. 


70.  U. 


408, 


S.—Williams Patent Crush- 
er, etc., Co. v. Kinsey Mfg. Co., 205 
Fed. 375; Dietrich v. Ely, 63 Fed. 413, 
11 CCA 266. 


Ala.—Chambers v. Wright, 52 Ala. 
444; Pulliam v. Owen, 25 Ala. 492. 


Conn.—Downing vy. Wilcox, 84 Conn. 
437, 80 A 288. 


Fla.—Matthews v. 
962. 


N. Y.—Holbrook v. American F. Ins. 
Co., 6 Paige 220. 


N. D.—Braithwaite v. Akin, 3 N. D. 
365, 56 NW 1338. 


Tex.—Hart v. Davis, 21 Tex. 4113 
eonares v. Leake, 1 Tex. Unrep. Cas. 


71. Braithwaite v. Akin, 
365, 56 NW 12838. 


[a] Insolvency.—Even if plaintiff 
be insolvent, equity cannot allow the 
set-off of a cause of action for an in- 
dependent tort against a claim aris- 
ing on contract. Braithwaite v. Akin, 
SoN. DD: 365, 56 NW ise 


72. Hilton v. Rogers, 152 Ga. 658, 
111 SE 33; Porter v. Davey Tree-Ex- 
pert Co, 34 Gal A..355,-129°5SE bp G 


" Insolvency generally see supra § 9. 


73. Hilton v. Rogers, 152 Ga. 658, 
111 SE 33; J. I. Case Threshing Mach. 
Co. v. Thurmond, 144 Ga. 21, 85 SE 
1020; Porter v. Davey Tree-Expert 
Co.,. 34°Ga. A. 355, 129 SE 5573. Wile 
liams v. Equitable Credit Co., 33 Ga. 
A, 441, 126 SE 855. 


[a] In suit to foreclose condition- 
al sales agreement for an automo- 
bile, a plea which alleges libel of de- 
fendant by plaintiff, and that plaintiff 
was a nonresident, states a cause of 
action for libel, and is maintainable 
in the suit by way of set-off. Wil- 
liams v. Equitable Credit Co., 33 Ga. 
A. 441, 126 SE 855. 


ga one eereeRee generally see supra § 


Lindsay, 20 Fla. 


CHBN RIDA 


74. Jones v. Coweta Fertilizer Co., 
32 Ga. A. 730, 124 SE 545. 


[a] No equitable jurisdiction in 
court.—In a suit on a note, defendant 
cannot, in a law action in a city court, 
recover by way of set-off, on the 
ground that plaintiff was insolvent or 
nonresident, damages sustained from 
alleged tortious act of plaintiff in hav- 
ing maliciously instituted bankrupt- 
cy proceedings against him. Jones v. 
Coweta Fertilizer Co., 32 -Ga. A. 730, 
124 SE 545. 


75. Hilton v. Rogers, 152 Ga. 658, 
111 SE 33; J. I. Case Threshing Mach. 
Cow Ve Thurmond, 144 Gaw721) 385 -SH 
1020; Porter v. Davey Tree- -Expert 
Gos 34 Ga. A. 355, 129 SE 557. 


76. Porter v. Davey Tree-Expert 
Co., supra. 

77. Generally see Actions § 158. 

Waiver of tort by plaintiff see su- 
pra § 36. 
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sounding in tort, waives the tort and sets up his claim 
as upon an implied contract, the claim is considered 
to be one arising upon contract, within the meaning 
of the statutes, and may be set off;78 and so, where 
a breach of the contract, which is the subject of the 
suit, results in a tort, damages for 
be set off, although it alsdé constitutes a tort.’® 
tort must, however, be waived in fact,®° although it 
has been held that merely by claiming the set-off 
defendant may be considered as waiving the tort.*+ 
In eases of doubt the court will incline against con- 


78. U. S.—Allen.v. °U. S., 17 Wall. 
207, 21 L. ed. 553; McCabe v. Win- 
ship, 15 F. Cas. No. 8,668, 17 NatBankr 
Reg 113. 
ee os neley v. Welch, 31 Conn. 
339. 


Elas——Batess ve duanier, 75) Milan Wo, 
77 S 628; Hall v. Penny, 13 Fla. 621. 


Ga.—Tennessee Chemical Co. v. 
George, 161 Ga. 563, 131 SE 493 [an- 
Swer to certified question conformed 
to 34 Ga. A. 824, 131 SE 918]; McAl- 
lister v. Millhiser, 96 Ga. 474, 23 SE 
502; Sanderlin v. Willis, 94 Ga. iis 
DIPS, 291° Park v--uCarmichael, 20 
Ga. A. 36, 92 SE 397; Florida Cent. R. 
Co. v. Cherokee Sawmill Co., 11 Ga. 
A. 278, 75 SE 164. 


: Kan.—Challiss v. 
506,11 P 438. 


Ky.—Haddix v. Wilson, 3 Bush 523; 
Eversole v. Moore, 3 Bush 49. 


Mass.—Briggs v. Call, 5 Metc. 504. 


Minn.—Becker v. Northway, 44 
Minn. 61, 46 NW 210, 20 AmSR 548. 


Mo.—McCuin v. Frazier, 38 Mo. A. 
63. 


N. H.—Brown v. Brown, 
74, 


N. Y.—Harway v. New York, 1 Hun 
628, 4 Thomps. & C. 167; McDougall 
v. Walling, 48 Barb. 364. 


N. D.—Braithwaite v. Akin, 3 N. D. 
365, 56 NW 133. 


Oh.—Hathaway v. Gordon, 9 
Cir Otte oy 6. Ohe Cir. Dec: *39: 


Okl.—Owens vy. State, 133 Okl. 183, 
271 P 938; Farmers’, etc., Nat. Bank 
v. Huckaby, 89 Okl. 214, 215 P 429. 


Pa.—Nickle v. Baldwin, 4 Watts & 
S. 290; Bratspis v. Kaplan, 82 Pa. 
Super. 542; Producers Coal, etc., Co. 
v. Moyer, 13 Pa. Dist. & Co. 215. 


Tex.—Cato v. Philips, 28 Tex. 101. 


Va.—Tidewater Quarry Co. v. Scott, 
poe Va. 160, 52 SE 885, 115 AmSR 


[a] In Indiana (1) it has been 
held, under Rev. St. (1881) § 348, 
which provides that a set-off shall be 
allowed “only in actions for money 
demands upon contracts, and must 
consist of matter arising out of debt, 
duty, or contract,” that defendant can- 
not waive the tort and use his set-off, 
notwithstanding if he chose to bring 
a separate action he could waive the 
tort and sue in assumpsit. Richey v. 
Bly; 115 Ind. 232, 17 NE 296. ¢2) In 
an early case, however, defendant was 
allowed to waive the ‘tort of conver- 
sion and set off the implied contract 
(Woodruff v. Hoard, 9 Ind. 186), (3) 
and more recently jt has been held by 
the appellate court that, where plain- 
tiff’'s acts forming the basis of the 
set-off would have justified an action 
in tort, he cannot object that the 
action brought by way of set-off as- 
sumed the milder form of money re- 


Wylie, 35 Kan. 


55 N. H. 


Oh. 


SET-OFF AND COUNTERCLAIM 


be allowed.8? 


the breach may 
The 


ceived (Whitcomb v. Stringer, (A.) 


64 NE 636, 63 NE 582). 


[b] Im Wisconsin (1) the rule of 
the text prevails. Norden v. Jones, 
33 Wis. 600, 14 AmR 782. (2) How- 
ever, under a former statute allowing 
a defendant to set off a demand for 
goods sold, it was held that he could 
set off such a demand where there 
had been an actual sale, but not where 
there was a mere conversion of the 
property by plaintiff retaining and not 
selling it. Pierce v. Hoffman, 4 Wis. 
277; Conklin v. Parsons, 2 Pinn. 264, 
1 Chandl. 240- 


[c] Conversion.—Where defend- 

ant waives the tort of conversion, he 
may set off the implied contract in- 
volved therein. Allen v. 
Wally (WS) 20%. 21, Lived. 553; ’Me- 
Cabe v. Winship, 15 BR Casi No. 8, 668, 
17 NatBankrReg 113; Bulkeley Vv. 
Welch, 31 Conn, 339; Bates v. Lanier, 
7 Ela. 79, 77 S 628% Hall v.. Penny, 
13 Fla. 621; McAllister v. Millhiser, 
96 Ga. 474, 23 SE 502; Sanderlin v. 
Willis, 94 Ga. 171, 21 SE 291; Challiss 
v. Wylie, 35 Kan. 506, 11 P 438; Had- 
dix (v~ -Wilsen, 3). Bush. (Ky.) 523% 
Eversole v. Moore, 3 Bush (Ky.) 49; 
Brown v. Brown, 55 N. H. 74; Produ- 
cers Coal, ete., Co. v.. Moyer, 13—Pa: 
Dist. & Co. 215; Tidewater Quarry 
Co: v. Scott; 105) Va. 160; 52 SH 835, 
115 AmSR 864. 


[d] Money obtained under false 
pretenses.—Harway v. New York, 1 
Hun (N. Y.) 628, 4 Thomps. & C. 167. 


[e] Negligence.—Where one ten- 
ant in common of a vessel, authorized 
to insure for his cotenant, insured in 
his own name and adjusted a loss un- 
der the policy, by accepting the 
amount of his own loss “in full of all 
losses on the policy,” the other coten- 
ant may waive the tortious neglect of 
the former and set off his claim in an 
action ex contractu. Briggs v. Call, 
5 Metc. (Mass.) 504. 


[f] Trespass.—(1) Where _ tres- 
pass is waived, defendant may inter- 


pose his set-off ex contractu. Mc- 
Cuins vw razierwsse MomeAcm ose) C2) 
Thus, where plaintiff laid down de- 


fendant’s fence for the purpose of 
letting his, plaintiff’s, cattle into de- 
fendant’s field, the latter may waive 
the trespass, and, in plaintiff's action 
on a book account, set off a claim for 
pasturing plaintiff’s cattle. Norden 
v. Jones, 33 Wis. 600, 14 AmR 782. 


[g] Wrongful sale of land.—Up- 
on waiver of the tort involved in 
wrongful sale of land, set-off may be 
had on the implied contract. Cato vy. 
Philips, 28 Tex. 101. 


Implied contract as basis of set- 
off generally see supra § 71. 


79. Becker v. Northway, 44 Minn. 
61, 46 NW 210, 20 AmSR 548; Nixon 
v. McCrory, 101 Pa. 289; Woodward 
vy. Bradenburgh, 6 Pa. Co. 240. 


80. Braithwaite v. Akin, 3 N. D. 


[§ 76] 3. Counterclaim*’4+— 
it has been broadly stated that a tort cannot be the 
subject of a counterclaim,’® a claim which arises 
out of the contract or transaction®® or is connected 
with the subject of the action®’ may -be counter- 
claimed, whatever its nature,** whether contrac 
or tort,®° and irrespective of the form of the plain- 


[§§ 75-76 


struing the set-off to sound in tort.22 Where the tort 
cannot be waived, a set-off sounding in tort will not 


a. In General. While 


t82 


365, 56 NW 133. 


, 81. Nickle v. Baldwin, 4 Watts & 
S. (Ba.) 290; 


82. Braithwaite v. Akin, 3 N. D. 
365, 56 NW: 133. 

82. Fanson v. Linsley, 20 Kan. 
235; Atchison, ete., R. Co. v. Phelps, 


4 Kan. A. 139, 46 P 183. 


[a] Rule applied where the tort 
was for a naked trespass. Fanson v. 
Linsley, 20 Kan. 235. 


84. Defined see supra § 11. 
85. Avery v. Dougherty, 102 Ind. 
443, 2 NE 123, 52 AmR 680; Lake 


Shore, etec., R. Co. v. Van Auken, 1 
Ind. A. 492, 27 NE 119: 


86. See supra §§ 51, 52. 
87. See supra §§ 64-67. 


8s. Bitting? v. Thaxton, ) 72 Nae 
541; Guy Harris Buick Co. v. Bryant, 
108 OKI A117, 233 P 752; Fort Worth 
Lead, ete., Co. v. Robinson, 89 Ok]. 
221, 215 P 205; Northwestern Port 
Huron (Co. v. Iverson, 22 S. 314, 
117 NW 372, 133 AmSR 920. 


_{a] In Indiana.—‘‘Matters ex de- 
licto may be pleaded to matters ex 
delicto, and matters ex contractu to 
matters ex contractu; but matters 
ex delicto cannot be pleaded to mat- 
ters ex contractu, nor vice versa, un- 
less it appears that the matters stat- 
ed in the complaint and the counter- 
claim arose out of the same transac- 
tion, and such transaction relates to 
a contract of some kind between the 
parties. If the subject-matter be of 
that character in which the plaintiff 
may elect to proceed in either tort or 
contract, his election will not deprive 
the plaintiff of his right to plead his 
counterclaim, although tort and con- 
tract may be arrayed against each 
other in the same action.’ Brower 
v. Neltis, 6 Ind. A. 323, 33 NE 672, 673. 


89. Minn.—King Coe Commn. 
Co., 93 Minn. 52; 100 ‘Nw 667. 


Mo.—Finney v. Raudabaugh, 182 
Mo. A. 246, 168 SW 314; Ruth v. Mc- 
Pherson, 150 Mo. A. 694, 131 SW 474. 


N. C.—Smith v. Young, 109 N. C. 
224, 13 SE 735. 


Oh.—Price v. Kobacker Furniture 
Co.,; '20- Oh, A. 464, 152 NE 301% 


S. D.—Northwestern Port Huron 
Co. v. Iverson, 22 S. D. 314, 117 NW; 
372, 183 AmSR 920. 


90. Minn.—King v. Coe Commn. 
Co., 93 Minn. 52, 100 NW 667. 


Mo.—Finney v. Raudabaugh, 182 
Mo. A. 246, 168 SW 314; Ruth v. Mc- 
Pherson, 150 Mo, A. 694, 131 SW 474. 


Mont.—Scott v. Waggoner, 48 Mont. 
536, 139 P 454, LRA1916C 491. 


N. C.—Smith v. Young, 109 N. CG. 
224,13 SE 735; Lee v. Eure, 93 N. CG. 5. 


Oh.—Price v. Kobacker Furniture 
Co., 20 Oh. A. 464, 152 NE 301; An- 


*By JOSEPH W. ROUSE (8§ 76-80). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 76-77] 


tiff’s action,®! whether in contract®? 
though it has been said that ordinarily neither tort 
nor contract demands can be counterclaimed in a 
It is only where the cause of action 
sought to be counterclaimed arises upon an inde- 
pendent contract that it becomes material that the 
cause of action so sought to be counterelaimed should 
In those jurisdictions which 
authorize any claim as a counterelaim,°®® defend- 
ant may set up any counterclaim, whatever its na- 


tort action.®* 


be one on contract.?® 


ture,®’ whether contract or tort.°§ 


[§ 77] b. Claims Arising Out of Contract—(1) 
Under the statutes pro- 
viding for counterclaims of demands arising out of 
the transaction on which plaintiff’s cause of action 
is based,®® or connected with the subject of the 


Contract against Contract. 


derson v. Graver, 19 Oh. A. 324. 


Okl.—Guy Harris Buick Co. v. 
Bryant, 108 Okl. 117, 233 -P 752; Fort 
Worth Lead, etc., Co. v. Robinson, 89 
Ok 221; 245 305. 


Or.—Everding v. Gebhardt Lumber 
Conrs6) Or) 239, 2168 P3004. 


S. D.—Northwestern Port Huron 
Co. Vv. Iverson, 22'S. D.°314,. 117 NW 
372, 188 AmSR 920. 


Tex.—Pate v. Whitley, (Civ. A.) 196 
SW 581. 


‘Tt is unimportant to inquire 
whether the counterclaim is based on 
fraud, deceit, misrepresentation, mali- 
cious prosecution, negligence, tres- 
pass, or any other tort, provided it 
arises out of the contract or transac- 
tion set forth in the petition, or is 
connected with the subject of the ac- 


tion.’”’ Anderson v. Graber, 19 Oh. A. 
324, 6. 
[a] In action of assumpsit, a tort 


arising out of the same transaction 
as plaintiff’s cause of action is availa- 
ble as a counterclaim. Everding v. 
Gebhardt Lumber Co., 86 Or. 239, 168 
P 304. 


[b] In Pennsylvania under 
provisions of the statute in force 
there to permit a counterclaim, the 
claim and counterclaim must both be 
ex contractu. New York, etc., R. Co. 
v. Ruthven, 88 Pa. Super. 501. 


the 


91. Numan v. Wolf, 73 App. Div. 
Soyo Nyse ov Le 

925. smith v.. Young, 109: N.C. 224, 
13) SHS) we bittine Vv. Lnaxton, . 7.2 
N. C. 541. 

93. Warren v. Hall, 20 Colo. 508, 38 
P 767; Vandervort v. Mink, 113 App. 


Div. 601, 98 NYS 772; Numan v. Wolf, 
73 App. Div. 38, 76 NYS 371; Savage 
v. Buffalo, 50 App. Div. 136, 68 NYS 


941 Smith v. Young, 109 N.C. 224, 
13 SE 735; Bitting v. Thaxton, 72 N. 
Cc. 541. 


94. Zysman v. 147, ete., West 57th 
St. Corp., 129 Misc. 350, 221 NYS 492 
[rev on other gounds 221 App. Div. 
84, 223 NYS 62]. 

95. Northwestern Port Huron Co. 
v. Iverson, 22 S. D. 314, 117 NW 372, 
133 AmSR 920. 


96. See statutory provisions. 
97. Missouri, etc., R. Co. v. Brid- 
WiGlilnpailigse ATC: PO uno. MSIVVGE CaCy)ime odie 


Coats v. Milner, 134 Ark. 311, 203 SW 
701; Feliciano v. Del Rosario, 6 
Philippine 70. 


98. Coats v. Milner, 1384 Ark. 311, 
203 SW 701. 


99. See supra § 51. 
1. See supra § 64. 


2. Baker y. Connell, 1 Daly (N. 
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a contract arising out of the transaction 
connected with the subject of the action may be 
counterclaimed.? 
claim statutes provide that in actions arising out 
of contracts defendants may counterclaim against 
plaintiff any demand also arising out of contract.* 
Under such a provision any cause of action arising 
out of a contract, either the one declared on by 
plaintiff, or some other contract disconnected there- 
from, may be counterclaimed in an action ex con- 


In many jurisdictions the counter- 


tractu,* subject to the necessity that such claim 


the action.? 


= 469; McKinnon vy. Morrison, 104 

N. C. 354, 10 SH 513; Gwynn v. Citi- 
zens’ Tel. Co., 69S. C. 434, 48 SE 460, 
104 AmSR 819, GER FAV Etats 


[a] An existing’ contract, super- 
seding one previously made, cannot, 
in an action on the original contract, 
be pleaded as a counter-claim as it 
‘does not arise “out of the transac- 
tion” on which plaintiff bases his ac- 
tion. Griswold v. Pieratt, 110 Cal. 
259, 42 P 820. 


3. See statutory provisions. 


4 U. S.—Church v. Spiegelberg, 
381 Fed. 601, 24 Blatchf. 540. 


Colo.—Stuart v. Murray, 
449, 202 P 179. 


Kan.—Orr v. Gerrold, 8 Kan. A. 
441, 57 P 48. 


Mo.—Crane v. Murray, 106 Mo. A. 
697, 80 SW 280. 


N. M.—Gomez v. Ulibarri, 
562, 174 2-737. 


N. Y.—Hull v. Hull, 225 N. Y. 342, 
122 NE 252; Van Brunt v. Day, 81 
N. Y. 251, 8 AbbNCas 326 [rev 17 Hun 
16615. Parsons v. Sutton, 66 N. Yo 92); 
Foley v. Scharmann, 29 Mise. 521, 61 
NYS 969. 


N. C.—Penn Lumber Co. v. McPher- 
son, 133) N/ C.+287, 45 SE 677; Lynn 
v. Stanly Creek Cotton Co., 130 N. C. 
621, 41 SE 877; Brown v. Carter, 111 
N. C. 183, 15 NE 934; Bitting v. Thax- 
ton, 12 N.C. d4%. 


70 Colo. 


24 N. M 


N. D.—Aller v. Bobb, 58 N. D. 55, 
224 NW 679; Strong v. Nelson, 38 N. 
Da 385.516 5— NW. ol: 


Okl1.—Cardwell Lyman Sales Co. v. 
Hollister, 98 Okl. 231, 224 P 966. 


Or.—Michelin Tire Co. v. Williams, 


125 Or. 689, 268 P 56; Watson v. Mc- 
Lench, 57. Or. 446, 110 P 482, 112 P 
416. 


S. C.—Farmers’ Union Mere. Co. v. 
Anderson, 108 S. C. 66, 98 SE 422. 


S. D.—Brookings First Nat. Bank 
v. City Nat. Bank, 50 S. D. 614, 211 
NW 454. 


Wash.—Shelton v. Conant, 10 Wash. 
L993, 3:8) Ps LOLS. 


[a] Mllustrations.—(1) In an ac- 
tion against an assignor of a mort- 
gage, who guaranteed payment in 


ease of failure of the mortgagors to 
pay, to recover a deficiency arising 
on foreclosure of the mortgage, de- 
fendant may set up as a counterclaim 
damages arising by reason of the 
breach of an independent oral contem- 
poraneous collateral agreement 
whereby the assignee agreed to keep 
the building insured against fire until 
the mortgage phone become due. 
Van Brunt v. Day INS Yer z5d, 8 
AbbNCas 326 Enews. 7 Hun 166]. (2) 


have existence at the time of the commencement of 
A liberal construction is accorded these 
provisions,® and the counterclaim is to be likewise 
liberally construed to be ex contractu.* 
of determining whether a particular demand arises 


The test 


In an action on a note given for plain- 
tiff’'s services, an answer that plain- 
tiff agreed to obtain a loan for defend- 
ant, that they paid the full commis- 
sions thereon, but that he failed to 
procure the full amount and refused 
to return the commission received by 
him on that part which defendants 
did not receive states a good counter- 
claim. Slade v.-Montgomery, 53 App. 
Div. 343, 65 NYS 709. 


[b] Rule applied.—Since an action 


-| against the sureties on an appeal 


bond given to plaintiffs’ testator is an 
action on a contract, and an action 
by the sureties against plaintiffs, 
showing that their testator had be- 
come surety on an administratrix’s 
bond, and that she had failed to pay 
costs to the sureties’ assignor, and 
fees to the referee, for which the as- 
signor was responsible, and that pre- 
vious to the action the assignor had 
assigned such claim te them, is an 
action on a contract, the sureties were 
entitled to set off such liability 
against plaintiffs’ claim. Foley v. 
Scharmann, 29 Misc. 521, 61 NYS 969. 


[e] An action on a judgment is an 
action on a contraet, so that a coun- 
terclaim: may be interposed thereto, 
under Code Civ. Proc. § 501 subd 2, 
permitting any cause of action on a 
contract to be interposed by way of 
counterclaim in a contract action. 
Taylor v. Root, 4 Abb. Dec. (N. Y.) 
382, 4 Keyes 335; Knight v. Roths- 
child, 132 App. Div. 274, 117 NPS 26 
[mod on other grounds 204 N. Y. 628 
mem, 97 NE 1107 mem]. 


[ad] Mere expression of opinion 
upon which no action on contract 
would lie cannot be the basis of coun- 
terclaim. Kolp v. Speeke: 1s Mex Gives 
A. 685, 33 SW 714 


5. Necessity that cross demand be 
a subsisting right of action see su- 
pra §§ 40-46. 


6. Midland Co. v. Broat, 50 Minn. 
562, 52 NW 972, 17 LRA 312; McClure 
Vv. Fulbright, 196 IN: ©, 450; 146. SE 
74, 


Liberal construction generally see 
supra § 20. 


7. Pecke v. Hydraulic Constr. Co., 
21 Mise. 712, 48 NYS 109, 27 NYCiv 
Proc 3387 [aff 23 App. Div. 393, 48 NYS 
225]. 


[a] Particular counterclaims con- 
strued tp be ex contractu.u—(1) A 
counterclaim for negligently, willful- 
ly, and without proper care certifying 
false and fraudulent pay rolls, in an 
action to recover salary. Pecke Vv. 
Hydraulic Constr. Co., 21 Misc. 712, 
48 NYS 109, 27 NYCivProc 337 [aff 23 
App. Div. 393, 43 NYSe22510 9 (2) iin 
an action upon a note, answer con- 
strued not to state a cause of action 
for deceit, but, when liberally con- 
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on contract, within the meaning of these statutes, 
is whether the demand could have been redressed at 
common law by any of the forms of actions which 
might be resorted to to recover damages for breach 
of a contract,* and subject to the rules governing 
waiver of a tort in favor of an action on contract,°® 


where defendant’s claim could be 


action ex contractu, he may counterclaim it, even 
though he could also have recovered on the claim 
An implied contract may 


in an action ex delicto.?° 
be the basis of a counterelaim.'+ 


by plaintiff does not affect defendant’s right to coun- 
terclaim where plaintiff’s cause of action is founded 


strued, to state a cause of action aris- 
ing out of a contract, the subject of 
the counterclaim. Strong v. Nelson, 
380 N. D2. 385, 165 NW 511. 


Son Ste duonis), Publicy School, Bat v. 
Broadway Sav. Bank, 12 Mo, A, 104 
[aff 84 Mo. 56]. 


[a] Cause of action held to be up- 
on contract within the meaning of the 
codes.—The cause of action accruing 
to a bank against its cashier for 
wrongfully permitting an overdraft is 
a cause of action founded upon con- 
tract. St. Louis Public School Bd. v. 
Broadway Sav. Bank, 84 Mo. 56 [aff 
12 Mo. A. 104]. 


9. See Actions §§ 158-169. 
10. U. S.—Felder v. Reeth, 34 F. 
(2d) 744. 


Cal.-—Poly v. Williams, 101 Cal. 
. 


648, 86 P 102. 


Colo.—Michigan Stove Co. v. Pueb- 
lo Hardware Co., 51 Colo. 160, 116 P 
340. 


Mo.—Barnes v. MecMullins, 78 Mo. 
260; Empire Transp. Co. v. Boggiano, 
52 Mo. 294; Jansen v. Dolan, 157 Mo. 
A. 32, 137 SW 27; Crane v. Murray, 
106 Mo. A. 697, 80 SW 280; Kamerick 
v. Castleman, 23, Mo. A. 481; Barth- 
olow Banking House v. Harvey, 12 
Mo. A. 588. 


Mont.—First Nat. Bank v. Silver, 45 
Mont. 231, 122 P 584. 


N. Y.—Manhattan Egg Co. v. Sea- 
board Terminal, ete., Co., 242 NYS 


189; Job v. Sanders, 121 Misc. 760, 
SO23 NUS 752; Carroll -v.\ Sharp, 67 
Mise. 254, 122 NYS 694; Conyngham 


v. Shiel, 20 Misc. 590, 46 NYS 374; 
Starr Cash Car Co. v. Reinhart, 2 Misc. 
116, 20 NYS 872. Contra New York 
v. Parker Vein SS. Co., 21 N. Y. Su- 
per. 300, 12 AbbPr 300, 21 HowPr 289 
(holding that counterclaims must be 
on true contract only, and not upon a 
contract implied upon waiver of tort). 


Or.—La Grande Nat. Bank y. Oliver, 
84 Or. 582, 165 P 682; Casner v. Hos- 


kins, 64, Or. 254, 128 P 841, 64 Or. 
O54.) a0MP 155. 
iS ¢.—wenhardt -v.. Wrench,’ 57S. 


G. 493, 35 SE 761; Bryce v. Parker, 11 
S.C. 337. 

Utah.—Robison v. Robison, 59 Utah, 
215, 203\.P 340. 

“A counterclaim may be based on 
a breach of contract, although the 
breach may also bea tort.” Michigan 
Stove Co. v. Pueblo Hardware Co., 51 
Colo. 160, 168, 116 P 340. 


[a] Where the tort of conversion 
is waived, defendant may counter- 
claim for breach of the_ contract 
which the law implies. Downs Vv. 
Finnegan, 58 Minn. 112, 59 NW 981, 
49 AmSR 488; Manhattan Egg Co., 
Ine. v. Seaboard Terminal, etc., Co., 
137 Misc. 14, 242 NYS 189; Starr Cash 
Car Co. v. Reinhart, 2 Misc. 116, 20 


SET-OFF AND COUNTERCLAIM 


on contract.!3 


enforced by an 


The relief asked 


NYS 872; Berrian v. New York, 145 
AbbPrNS (N. Y.) 207; Coit v. Stew- 
art, 12 AbbPRNS (N. Y.) 216 [aff 50 
Nate 17]; Wall v, Williams, 91 N. C. 


Li. Avil Printing © Co. va, reds &. 
| Kaiser Pub. Co., 127 Mo. A. 141, 89 


SW 900; Andrews v. Artisans’ Bank, 
26 N. Y. 298; McDougall v. Walling, 
48 Barb. (N. Y.) 364. 


12. Petrakion v. Arbelly, 26 NYS 
Tle 23 ane Civze noe Ls es 


[a] Action for accounting between 
partners is an action founded on con- 
tract within the meaning of such a 
statute. Petrakion v. Arbelly, 26 NYS 
731, 23 NYCivProc 183. 


13. New York, etc., R. Co. v. Schuy- 
ler, 38 "Barbiaped  tatiy a4 Nee Yo ool): 
McIntyre v. Swathers, 118 App. Div. 
776, 103 NYS 873; D’Auxy v. Dupre, 
47 App. Div. 51, 62 NYS 244; Cham- 
bers v. Lewis, 11 AbbPr (N. Y.) 210 
[aff 28 N. Y. 454]. 


[a] Bule applied to counterclaims 
in action to set aside assignment for 
fraud. D’Auxy v. Dupre, 47 App. Div. 
51, 62 NYS 244. 


[b] Suit for injunction brought to 
protect rights and property acquired 
under a contract is not an action on 
contract within the meaning of Code 
Civ. Proc. § 501 subd 2, allowing in an 
action on contract any other cause of 
action on contract to be _ counter- 
claimed. Sugden v. Magnolia Metal 
Co., 58 App. Div. 236, 68 NYS 809 [aff 
171 N.Y 697,164) NB 2.6]; 


[c] The character of the action 
must be determined by the facts set 
cut in the complaint as constituting 
the cause of action; and if upon those 
facts it appears that the action did 
not arise on contract, and that plain- 
tiff would be entitled to an order for 
defendant’s arrest, the suit must be 
regarded as being founded in tort. 
Chambers v. Lewis, 11 AbbPr 210 [aff 
28 N. Y. 454]. 


14. [a] Counterclaims held based 
on contracts for: (1) Amount due on 
a sale of cattle by plaintiff pursuant 
to an oral contract with its agents, 


in an action on a note. Farmers’, 
etc., Bank v. Hagon, 122 Wash. 586, 
211 P 278. (2) Arbitration award in 


favor of defendants, in an action on 
notes given under prior independent 
contract. Webster v. Van Allen, 217 
App. .Div. 219, 216 NYS 562. (3) 
Breach of contract to employ. Denny 
vy. Horton, 3 NYCivProc 255. (4) 
Breach of a lease, in an action to re- 
cover money under contract. Jacobo- 
witz v. Strasbourger, 108 NYS 698. 
(5) Breach of a ne exeat bond, in an 


action on a note. Midland Co. v. 
Brant, 50 Minn. 562, 52 NW 972, 17 
LRA 312. (6) Careless and negligent 


loss of engine, by plaintiff as credi- 
tor of third persons to whom defend- 
ant leased engine, alleging plaintiff's 
promise to pay its value. Russell v. 


« ae 
Fo 
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on contract within the meaning of the statute,*? 
but no counterclaim can be properly urged under 
such a statute where plaintiff’s action is not based 
In the notes below will be found ex- 
amples of counterclaims held proper,'* and improp- 
er!> within the meaning of the statutes. 


[§ 78] (2) Contract against Tort. Where it aris- 
es out of the transaction upon which plaintiff’s cause 
of action is based,'® or is connected with the subject 
of plaintiff’s action,t? a demand based on contract 
may be counterclaimed against a claim founded on 
tort,!8 but where these essential requisites are ab- 


Union Machinery, ete., Co., 88 Wash. 
532, 153 P 341 (‘carelessly and negli- 
gently” being proper in allegation of. 
breath of bailment). (7) Damages for 
negligence in transportation of goods, 
in an action for freight. Empire 
Transp. Co. v. Boggiano, 52 Mo. 294. 
(8) Damages from negligence of plain- 
tiff in performing his duties under 
contract of employment, in an action 
for compensation for services. Hagin 
v. Cayuaga Lake Cement Co., 105 App. 
Div. 269, 98 NYS 428. (9) Expenses 
of arbitration, where plaintiff, pend- 
ing an arbitration, refuses to com- 
plete it and brings an action. Curtis 
v. Barnes, 30 Barb. 1}CN. ¥.)-225. C10) 
Failure of a plaintiff duly to present 
to the drawer a draft, delivered by 
defendant to plaintiff for collection. 
Dyas v. Hanson, 14 Mo. A. 363. (11) 
Hauling logs, in an action for dam- 
ages for breach of defendant’s con- 
tract to cut and deliver timber from a 
certain tract for plaintiff. Hardeman- 
King Lumber Co. v. Hampton, 104 
Tex. 585, 142 SW 867 [aff (Civ. A.) 
130 SW 647]. (12) Lease of a horse; 
which died through plaintiff’s negli- 
gence, in an action on a note. Mead- 
ow Valley Land, etc., Co. v. Manerud, 
81 Or. 308, 159 P 559. (13) Money 
due on note, although alleging fraud 
of plaintiff relating to security and 
in obtaining possession of note. 
Mohr v. Hennepin Auto Co., 132 Minn. 
415, 157 NW 639. (14) Money lost 
by betting or gaming. McDougall v. 
Walling, 48 Barb. (N. Y.) 364. (15) 
Overpayment, in action to recover 
balance due on promissory note and 
to foreclose chattel mortgage secur- 
ing it. Bledsoe v. Stuckey, 47 Cal. A. 
95, 190 P 217. (16) Plaintiff’s failure 
to collect claim due defendant from 
third person and assigned to plaintiff. 
Hackett Digger Co. v. -Carlson, 127 
Or. 386, 272 P 260.— (17) Taxes or 
commissions paid, in an action on 
promissory notes. Rinker v. Laner, 
13 Ida. 163, 88 P 1057. (18) A stock- 
holder’s lability on account of note 
of the corporation. Whittier v. Vis- 
scher, 189 Cal. 450, 209 P 23. 


15. [a] Counterclaims held not 
based on contracts: (1) To compel 
plaintiff to surrender bonds to court, 
or account for their value in proceed- 
ing to secure payment out of receiv- 
er’s funds. Ex p. Carolina Nat. Bank, 
18 S.C. 289. (2) Water company’s ac- 
tion for water furnished for irriga- 
tion, defendant could not counterclaim 
for failure of plaintiff, a mutual water 
company organized for the purpose 
of furnishing water at cost to its 
stockholders, to furnish defendant 
with water to which he was entitled 
as the lessee of a stockholder. Im- 
perial Water Co. No. 4 v. Meserve, 62 
Cal. Ay Dosw uNe Os O- 


16. See supra § 51. 
17. See supra § 64. 
18. Curtis v. Chicago, etc., R.iCo., 


68 Ind. A. 370, 119 NE 723; Finney v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wii, wat 
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sent, such a counterclaim is improper,!® and thus 
counterclaims ex contractu have been disallowed in 
actions for conspiracy,’ conversion,”! fraud,?? neg- 
arrest,5 
Where plaintift’s 
action sounds in tort, no counterclaim can be allowed 
under a statute permitting the counterclaiming of 
any demand arising out of contract, 
can a contract be the 

basis of a counterelaim in a.tort action under a stat- 

in an action sounding in - 


ligenee,’* _trespass,°* wrongful 
wrongful diversion of a stream.?° 


based on a contract.?7 Nor ¢ 


ute allowing defendant, 


SET-OFF AND COUNTERCLAIM 


or for 


im an action 


tort, to counterclaim a similar cause of action.?§ | 


Raudabaugh, 182 Mo. A. 246, 168 SW 
314; Empire Dairy Feed Co. v. Chat- 
ham Nat. Bank, 30 App. Div. 476, 52 
NYS 387, 5 NYAnnGas 238; O’Brien 
v. Dwyer, 76 App. Div. 516, 78 NYS 
600; Zapfe v. Werner, 120 Misc. 326, 
199 NYS 293. 


[a] Rule applied to allow counter- 
claims for: (1) Amount due on note, 
in an action for conversion of the 
note. Empire Dairy Feed Co. v. Chat- 
ham Nat. Bank, 30 App. Div. 476, 52 
NYS 387, 5 NYAnnCas 238. (2) Dam- 
ages for breach of contract, in an ac- 
tion for damages caused by forcibly 
removing from defendant’s right of 
way portions of plaintiff company’s 
track constructed pursuant to con- 
tract.” Curtisiv."Chicago;. etc.) R: Cox, 
68 Ind. A. 370, 119 NE 723. © (3) Dam- 
ages due to plaintiff’s quitting defend- 
ant’s services without cause, in vio- 
lation of the contract of employment, 
in an action for conversion of garden 
truck. Gasner v. Stapf, 130 Minn. 
50, 152 NW 865. (4) Rent, in action 
for conversion of money had and re- 


ceived. Dowdy v. Calvi, 14 Ariz. 148, 
gD aescw (ays 
19. Colo.—Goldberger v. Leibowitz, 


42 Colo. 99, 93 P 1108. 


ind.—Hess v. Young, 59 Ind. 379; 
Hege v. Newsom, (A.) 170 NE 336. 


Minn.—Hanson y. Byrnes, 96 Minn. 
50, 104 NW 762. 


Mont.—Davis v. Frederick, 6 Mont. 
300, 12 P 664. 


Nay. Miller! v.) Barber; 66% Ns .¥- 
558 [aff 4 Hun 802]; Schaefer v. Em- 
pire Lith. Co., 28 App. Div. 469, 51 
NYS 104; Adams v. Loomis, 4 Silv. 
Sup. 558, 8 NYS 17; Ferris v. Arm- 
strong Mfg. Co., 57 Wun 592, 10 NYS 
750; Van Dyck v. McQuade, 45 N. Y. 
Super. 620 [aff 57 HowPr 62 (rev 
on other grounds 86 N. Y. 38, 16 Abb 
Pr 433)]; Donohue v. Henry, 4 E. D. 
Smith 162; Gruas v. Fortoul Film 
Corp., 182 NYS 28; Green v. Parsons, 
14 NYSt 97. 

Or.—Parker v. Reid, 127 Or. 578, 273 
P 334; Kondo v. Aylsworth, 81 Or. 
225, 158 P 946. 

S. C.—MecNinch v. Columbia, 128 S. 
GC. 54, 122 SE 403; Sharp v. Kinsman, 
PES... 108. 

Tex.—First Nat. Bank v. Mangum, 
(Civ AL LOLS Ww C11 ote Knight Vv: 
Oldn2 Tex) A. Civ. Cas. § Rohe 
* Wis.—Tallman vy. Barnes, 54 Wis. 
181, 


11 NW 478; Ring v. Ogden, 45 
Wis. 303. ; 
[a] Antecedent debt cannot be 


counterclaimed against the damages 
arising from the tort. Goldberger v. 
Leibowitz, 42 Colo. 99, 98 P 1108. 


[b] Effect of assignment.—Where 
plaintiff sued on an assigned claim for 
false representations, the assignment 
did not change plaintiff’s cause of ac- 
tion to one ex contractu, so as to au- 
thorize defendant to counterclaim a 
cause of action against plaintiff's as- 
signor for a breach of contract. 
George v. Murray, 87 Misc. 175, 149 
NYS 503. 


20. Dunlop Pneumatic Tyre Co., 
Ltd. v. Ryckman, 5 Ont. L. 249, 1 Ont 
WR 699, 820. 


21. U. S.—Gentry v. Grand View 
Min., ete., Co., 138 Fed. 544. 


Cal.—White v. Greenwood, 52 Cal. 
A. 737, 199 P 1095 


Gales acolabersés v. Leibowitz, 42 
Colo. 99, 93 P 1108. 
Mo.—Turner  v. Mountain View 


Bank, (A.) 19 SW (2d) 19. 


N. Y.—Spirou v. American Nat. F. 
Ins. Co., 243 NYS 211; George Haiss 
Mfg. Co. v. Becker, 198 App. Div. 128, 
189 NYS 791; Schaefer v. Empire 


Dithy,Co,e28yApp: Divs 469.518 N YS 
104; Adams vy. Loomis, 4 Silv. Sup. 
558, 8 NYS 17; Moore v. Lynch, 130 


Mise. 385, 224 NYS 1; Frick v. Freu- 
denthal, 45 Misc. 348, 90 NYS 344; 
Reichmann v. Nelson, 13 Mise. 502, 34 
NYS 953; Kilpatrick v. Dean, 3 NYS 
60 [aff 15 Daly 182, 4 NYS 708]; Bark- 
CLV Plath, 1 NYS 476). LoeNY Cimneroe 
52; Bissell v. Pearse, 21 HowPr 130. 


N. C.—Smith v. Young, 109 N. C. 
224,13 SE 735 


N. D.—ANis- Chalmers Mfg. Co. v. 
Amenia Seed, etc., Co., 54 N. D. 153, 
209 NW 234. 


Boe an eae eee v. Kaehler, 23 Wis. 


[a] Illustrations.—(1) Breach of 
contract, the assumption of a debt, 
cannot be counterclaimed against a 
tort, an embezzlement; they being dif- 
ferent, distinct, and unconnected 
transactions. Hamilton v. Benton, 
180 N. C. 79, 104 SE 78. (2) Counter- 
claim for goods sold and delivered is 
improper in an action in tort to re- 
cover money delivered in trust. Hck- 
ert v. Gallien, 24 Misc. 485, 53 NYS 
879 [rev on other grounds 40 App. 
Div. 525, 58 NYS 585]. (8) Where 
complaint alleges that defendant un- 
der a power of attorney from plaintiff 
collected money and failed to pay it 
over, the action is in form ex delicto, 
notwithstanding the omission of an 
allegation that the moneys were re- 
ceived by defendant in a fiduciary ca- 
pacity, and a contract unconnected 
therewith cannot be counterclaimed. 
Reichmann v. Nelson, 138 Misc. 502, 34 
NYS 9653. (4) Where complaint 
charged conversion of goods sold by 
defendant on commission, the tort was 
the subject of the action and sole 
foundation of plaintiff’s claim, and de- 
fendant could not counterclaim for 
damages caused by plaintiff's breach 
of stipulations contained in the agree- 
ment under which the goods were de- 
livered, but not having any reference 
to the very goods in question. Scheu- 
nert v. Kaehler, 23 Wis. 523. (5) 
Where plaintiff sues for the conver- 
sion of moneys due him, and collect- 
ed by defendant without authority, 
a counterclaim for commissions due 
defendant for the sale of lumber as 
plaintiff’s broker is improper. Barker 
v. Platt, 1 NYS 416, 15 NYCivProc 52. 


22. Ring v. Ogden, 45 Wis. 303. 


23. Rylander v. Laursen, 113 Wis. 
461, 89 NW 488. 
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[§ 79] c. Claims Arising Out of Tort—(1) Tort, 
against Contract. 
without qualification, that a counterclaim in tort 
cannot be set up in an action ex contractu,”® the 
true rule is that a tort may be countereclaimed in an 
action ex contractu when it is within the statutory 
requirements that it arise out of the transaction on 
which plaintiff’s cause of action is based, or is con- 
nected with the subject of the action.®° 
these requirements have been met, counterclaims for 
conspiracy,*+ conversion,®? fraud or misrepresenta- 


Although it has been stated, 


Thus, where 


) 


C. 
181, 


24 Sharp v. Kinsman, 18 S. 
Tallman vy. Barngs, 54 Wis. 
NW 478 


25. Ferris v. Armstrong Mfg. Co., 
57 Hun 592, 10 NYS 750. 


26. Pattison yv. Richardson, 
Barb; ON. Y2)! 143: 


27. White v. Greenwood, 52 Cal. A. 
737, 199 P 1095; Davis v. Frederick, 
6 Mont. 300, 12 P 664; Pattison v. 
Richardson,'- 22)\.Barb. *GNa ¥.)) £4385 
Chambers v. Lewis, 11 AbbPr 210 [aff 
28 N. Y. 454, 16 AbbPr 433]; Smith v. 
Young; 109) NvCs 12245) 135 Silimgeae 


[a] Rule applied to actions for 
conversion. McIntyre v. Swathers, 
118 App. Div. 776, 103 NYS 873; New 
York, etc., R. Co. v. Schuyler, 38 Barb. 
534 [aff 34 N. Y. 30]. 


108; 
11 


22 


28. McNinch v. Columbia, 128 S,. 
C. 54, 122 SE 403: 

29. National Loan, ete, Bank v. 
New yYork fi Ins: Co.) 449 SiG. ois, 


147 SE 322. 


30. Ky.—Tinsley v. Tinsley, 15 B. 
Mon. 454. 
Okl.—Guy Harris Buick Co. vy. 


Bryant, 108 Okl. 117, 233 P 752. 


Ss. C.—Columbia Nat. Bank v. Rizer, 
L5SUSe C0485) L DOM SE SalGe 


Tex.—Parma vy. First Nat Bank, 
(Civ. A.) 22 SW (2d) 957. 
Wis.—Cochrane v. Decker, 172. Wis, 


38, 177 NW 756. 
Necessity: 


For connection with subject of action 
see supra §§ 64-67. 


That counterclaim arise out of trans- 
action see supra §§ 51-52. 


That counterclaim be a_ subsisting 
right of action in defendant see su- 
pra § 40. 


31. Siebrecht v. Siegel-Cooper Co., 
38 App. Div. 549, 56 NYS 425; Tobin 
v. Commercial Inv.sCo.; 122 B. Cy 487; 
27 DomLR 3887, 34 WestLR 23, 10 West 
Wkly 128. 

{a] In an action to recover for 
sales made to defendant by plaintiffs’ 
assignors, a counterclaim that de- 
fendant was defrauded by plaintiffs 
through said sales and others, in 
which plaintiffs’ assignors, in con- 
spiracy with plaintiffs, one of whom 
acted as purchasing agent for defend- 
ant, overcharged defendant, is “con- 
nected with the subject of the action,” 
within Code Civ. Proc. § 501 subd 1. 
Siebrecht v. Siegel-Cooper Co., 38 
App. Div. 549, 56 NYS 425. 


32. U. S.—Rush v.. Kansas City 
ret Nat. Bank, 71 Fed. 102, 17 CCA 

Ky.—Hall v. Ayer, 102 SW 867, 31 
KyL 508. 

Mont.—Scott v. Waggoner, 48 Mont. 
536, 139 P 454, LRA1916C 491, 


N. Y.—Turner v. Kouwenhoven, 29 
Hun 232 [aff 100 N. Y. 115, 2 NE 6371; 
Littman v. Coulter, 7 NYS 1, 23 Abb 
NCas 60. 


N. D.—Hanson v. Skogman, 14 N. D. 
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tion,?° 


ty,?® and negligence,?® have been 


actions ex contractu; but the counterclaim must be 
so connected with the matter in controversy that 
its consideration is necessary for a full determina- 


illegal seizure, distress, and sale of goods 
under an alleged claim for rent,?* injury to proper- 


SET-OFF AND COUNTERCLAIM. 


held proper in 


tion of the rights of the parties,** and is improper 


445, 105 NW 90. 


Okl.—Guy. Harris Buick; Co. v. 
Bryant, LOSsOK oll 7,) 2adnke 152. 


Ss. D.—Northwestern Port Huron 
Gow v.nlverson, 22) 'S.. Ds 314, 2117 INW 
372, 183 AmSR 920; McHard v. Wil- 
liams, 8 S. D. 381, 66 NW 930, 59 Am 
SR 766. 


Wis.—Cochrane v. Decker, 172 Wis. 
38, 177 NW 856. 


Alta.—La Banque D’Hochelaga v. 
aruve, 3 Alta, i. 42; 13 WestLR 114. 


[a] Illustrations.—Counterclaims 
for conversion have been held proper 
in actions:~(1) By a servant for wa- 
ges. Turner v. Kouwenhoven, 29 Hun 
232 [aff 100 N. Y. 115, 2 NE 637]. (2) 
For breach of a lease and on the bond 
securing the performance of the same. 
Scott v. Waggoner, 48 Mont. 536, 139 
P 454, LRAT916C 491. (3) For com- 
mission on goods. Cochrane v. Deck- 
er, 172 Wis. 38, 177 NW 856. (4) For 
rent. Littman v. Coulter, 7 NYS 1, 23 
AbbNCas 60. (5) On a note. Rush 
v. Kansas City First Nat. Bank, 71 
Fed. 102, 17 CCA 627. (6) On a note 
and mortgage. Guy Harris Buick Co. 
Wasi yvant. LOS) Okly M7923, Tod. 


33u, UU. “Si=—American Sign Co. v. 
Electro-Lens Sign Co., 211 Fed. 196. 


Cal.—Johnstone v. Morris, 210 Cal. 


580, 292° P 970. 
Mo.—Palmer v. Moyers, (A.) 298 
Sw 101; Carr v. Swift, 185 Mo. ,A. 


86, 170 SW 914. 


Nay. waska, ve blarris, 215 Ne Y- 
554, 109 NE 599; Thomson v. Sand- 
ers, 118 (N.Y. 252, 23 NE 374, 3 Silv. 
me 157s New York Prust’ Co. vs. Amer=- 
ican Realty Co., 215 App. Div. 416, 213 
NYS 569; Gross v. Hochstim, 72 Misc. 
343, 130 NYS 315; Bstelle v. Dinsbeer, 
9 Misc. 485, 30 NYS 226. 


Oh.—Allen v. Shackelton, 15 Oh. St. 
145. 

Ss. D.—Driver v. Gillette, 43 S. D. 
62, 177 NW 815. 


Tex—-Carson v. Taylor; (Civ. A.) 
238 SW 261; Closner v. Acker, (Civ. 
A.) 200 SW 421. 


Wis.—Steckbauer v. Leykom, 
Wis. 438, 110 NW 217. 


[a] hus counterclaims for fraud 
or misrepresentations have been al- 
lowed in actions: (1) Against lessees 
for second year’s consideration under 
oil lease, in which the lessees defend- 
ed on the ground that they had been 
induced to accept the lease by fraud. 
Carson v. Taylor, (Tex. Civ. A.) 238 
SW 261 (the lessees could recover on 
the ground of such fraud, the consid- 
eration which had been paid). (2) 
For breach of a contract of employ- 
ment... Waska v? “Harris, 215°. N.Y. 
554, 109 NE 599. (3) For breach of 
marriage promise. Gross _v. Hoch- 
stim, 72 Misc. 343, 180 NYS 315. (4) 
For installment due on_a chattel 
mortgage. Estelle v. Dinsbeer, 9 
Misc. 485, 30 NYS 226. (5) Ona bond 
given to secure plaintiff against costs 
and expenses. Thomson v. Sanders, 
agin Nee Ye) 2c ZONES, Sian). C6) On 
notes. American Sign Co. v. Electro- 
Lens Sign Co., 211 Fed. 196; John- 
stone v. Morris, 210 Cal. 580, 292 P 
970; New York Trust Co. v. Ameri- 
can Realty Co., 215 App. Div. 416, 213 
NYS 569; Driver v. Gillette, 43 S. 
D, 62, 177 NW 815; Closner y. Acker, 
(Tex. Civ. A.) 200 SW 421. (7) To 


130 


foreclose mortgage. Palmer v. Moy- 


ers; -GVloy .AL)2 298 (Siw LOLs Aliens vy. 

Shackelton, 15 Oh. St. 145. 

Re ia Gowenlock vy. Ferry, 11 Man. 
ee 


35. Tage v. Tage, 36 Ida. 472, 211 
P 548. 


36. Cal.—Morris v. Warner, 
Cal. 498, 279 PB 152. 


Ind. T.—FPatterson v. 
Ind. T. 124, 69 SW 821. 


Iowa.—Ft. Dodge First Nat. Bank 
v. O’Connell, 84 Iowa 377, 51 NW 162, 
35 AmSR 313. 


N. Y.—May v. Haight, 218 App. Div. 
90, 218 NYS 241; Kneeland v. Pennell, 
49 Misc. 94, 96 NYS 403. 


N. C.—Branch vy. Chappell, 119 N. C. 
$1,-25 SE 7838. 

Or.—Zigler v. McClellan, 15 Or. 499, 
Ie dee aie) 


S. C.—Haygood v. Boney, 43 S. C. 
63, 20 SE 803. 


S. D.—Advance Thresher Co. v. 
Klein, 28 S. D177, 1383 NW 51, DRA 
L9T6C 514; 


Tex.—Scott v. Mexican Nat. R. Co., 
(A.) 18 SW 137. 


[a] Wegligence as a proper coun- 
terclaim has been allowed in actions: 
(1) For balance due for services. 
Haygood v. Boney, 43 S. C. 63, 20 SE 
803. (2) For broker’s commission for 
obtaining tenant. May v. Haight, 218 
App. Div. 90, 218 NYS 241. (3) For 
damages for termination of lease. 
Morris v. Warner, 207 Cal. 498, 279 
P 152. (4) For work and labor in cut- 
ting timber. Branch vy. Chappell, 119 
INTEC .2981, Zid Hae Co) Ofer debits 
Patterson v. Bradley, 4 Ind. T. 124, 69 
SW 821. (6) Ona contract for money 
expended. Zigler v. McClellan, 15 Or. 
499) kG Paw tion) eOnmenotes.. pnt, 
Dodge First Nat. Bank v. O’Connell, 
84 Iowa 377, 51 NW 162, 35 AmSR 
313; Kneeland v. Pennell, 49 Misc. 
94, 96 NYS 403; Advance Thresher 
Co. Vv. Klein; 28 °S..D. 177, 133 NW 51), 
LRAI916C 514. 


37. Schaefer v. O. K. Tool Co., 110 
Conn. 528, 148 A 330; Downing v. 
Wilcox, 84 Conn. 487, 80 A 288. 


[a] Rule applied to counterclaim 
for: (1) Bringing vexatious suit in 
action for services rendered under 
contract of employment. Schaeffer v. 
OK TooliCosmilOm@onna bs) 4.8) VAC 
330. (2) Trespass on defendant’s 
land, not arising out of the contract 
of indemnity, or the contract of sale, 
and not connected with the subject of 
the action. Downing v. Wilcox, 84 
Conn. 437, 80 A 288. 


38. Ark.—Epstein v. Buckeye Cot- 
ton Oil Co., 106 Ark. 241, 153 SW 587. 


‘Ky.—Damron v. Sowards, 203 Ky. 
211, 261 SW 10938. 


Minn.—Jefferson v. Hackney, 160 
Minn. 445, 200 NW 478; McLane vy. 
Kelly, 72 Minn. 395, 75 NW 601; Fol- 
ys v. Carli, 6 Minn. 284,,.80 AmD 

N. Y.—Bloom y. Sutton, 181 App. 
Div. 247, 168 NYS 403; Smith v. Hil- 
ton, 50 Hun 236, 2 NYS 820; Thorp 
v. Philbin, 15 Daly 155, 3 NYS! 939: 
Turner v. Fulcher, 165 NYS 282. 


N. C.—English Drug Co. v. Helms, 
199 N. C. 755, 155 SE 871; Lee v. Eure, 
93 N. C. 5; Trotter v. Swain County, 
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if it does not arise out of the transaction on which 
plaintiff’s cause of action is based, or is not consect- 
ed with the subject of the action.** 
of their failure to comply with these essential re- 
quirements, counterclaims for assault,?® conspira- 
cy,*® conversion,*! ejectment,*? forcible entry and 


Thus because 


90 N. C. 455. 


Or.—Hackett Digger Co. v. Carlson, 
127 Or.’386, 272 P 260; Zigler v. Mc- 
Clellan, 15 Or. 499, 16 P 179. 


S. D.—International Harvester Co. 
v. Nelson, 231 NW 938. 


Tex.—Farrow v. Star Ins. Co., (Civ. 
A.) 273 SW 318. 


Utah.—Farmers’ Cash Union v. Els- 
wood, 67 Utah 501, 248 P 477. 


39. Lyric Piano Co. v. Purvis, 194 
Ky. 826, 241 SW 69; Godwin v. Ken- 
nedy, 196 N. €. 244, 145 SE 229. 


40. Arkansas City First Nat. Bank 
v. Hasie, 57 Kan- 754, 48 P 22; Liles 
v. Harris-Grimes Co., (S. C.) 76 SE 
abihaye 


41. Mo. — Emerson-Brantingham 
Impl. Co. v. England, (A.) 186 SW 
1181; Houston Bank v. Kirkman, 156 


Mo. A. 309, 137 SW 38. 


N. Y.—Morris v. Windsor Trust Co., 
213 N. Y. 27, 106 NE 753, AnnCas 
1916C 972; Nugent v. Rowland, 178 
App. Div. 454, 165 NYS 547; Finkel- 
meier v. Bates, 48 N. Y. Super. 433 
ati e92) SN Vee h72 is eiNiew: OYionkaae 
Parker Vein SS. Co., 21 N. Y. Super. 
300, 12 AbbPr 300, 21 HowPr 289; 
McKensie v. Farrell, 17 N. Y. Super. 
192; Kurtz v. McGuire, 12 N. Y. Su- 
per. 660; Piser v. Stearns, 1 Hilt. 86; 
Van Ness v. Van Ness, 131 Misc. 587, 
227 NYS 469; Lehleuter v. Schano, 49 
Misc. 99, 96 NYS 716; Starr Cash Car 
Co. v. Reinhart, 2 Misc. 116, 20 NYS 
872; Bell v. Lesbini, 4 NYCivProc 367, 
66 HowPr 385. 


N. D.—Braithwaite v. Akin, 8 N. D. 
360,20 0 0IN Wel be 


Oh.—Broch v. Becher, 5 Oh. 
(Reprint) 519, 6 AmLReg 380. 


Or.—Chamberlain v. Townsend, 72 
Or. 207, 142 P 782, 143 P 924: Title 
Guarantee, etc., Co. v. Nasburg, 58 
Oy Eo O ee uto wens 


S. C.—Norwood Nat. Bank v. Banks, 
141 S. C. 10, 189 SE 202; Lenhardt v. 
Brenchs 5 t2iS.6s 493. .35eSE tole 


[a] Counterclaims for conversion 
held improper in actions: (1) For an 
abstracter’s services. Title Guaran- 
tee, ‘ete, Co. v. Nasburg, 58 Or. 190; 
113 P 2. (2) For board and lodging. 
Bell v. Lesbini, 66 HowPr 385. (3) 
For labor. Chamberlain v. Townsend, 
72 Or. 207, 142 P 782, 143 P 924. (4) 
For price of cash cars put up in de- 
fendant’s store. Starr Cash Car Co. 
v. Reinhart, 2 Misc. 116, 20 NYS 872. 
(5) For recovery of goods sold and 
delivered by plaintiff to defendant. 
Kurtz v. McGuire, 12 N. Y. Super. 660. 
(6) For rent. Finkelmeier v. Bates, 
48 No Y. Super:-433 [afi 920 Ne oven uiees 
MckKensie v. Farrell, 17 N. Y. Super. 
192. (7) On a bond securing rent in 
a lease. New York vy. Parker Vein 
SS. Co., 21 N. Y. Super. 300, 12 AbbPr 
800, 21 HowPr 289. (8) On notes. 
Emerson-Brantingham Impl. Co. v. 
England, (Mo. A.) 186 SW 1181; Hous- 
ton Bank v. Kirkman, 156 Mo. A. 309, 
137 SW 38; Piser v. Stearns, 1 Hilt. 
(N. Y.) 86; Broch v.. Becher, 5 Oh; 
Dec. (Reprint) 519, 6 AmLReg 380; 
Lenhardt v. French, 57 S. C. 498, 35 
SE 761. (9) To recover a legacy. 
Lehleuter v. Schano, 49 Mise. 99, 96 
NYS 716. 


42. Farmer v. Dakin, 28 N. D. 452, 
149 NW 354. 


Dec. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. rahan, 
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detainer,** forcible exclusion and detainer,** fraud 
or misrepresentations,*® injury to credit,*® libel,*? 
misconduct in 
ment,*® negligence,°® slander,® trespass,°? unlawful 
sale of goods,®* waste,** wrongful attachment,°° or 


malicious prosecution,*® 


wrongful filing of contract of sale 
have been disallowed in actions ex 


43. Farmer v. Dakin, supra. 


44. Safran v. Silverman, 72 Misc. 
14, 129 NYS 116. 


45. Barnes v. McMullins, 78 Mo. 
260; Peabody v. Bloomer, 12 N. Y. 
Super. 678, 3 AbbPr 353; Haberle- 


Crystal Spring Brewing Co. v. Hand- 
100 Misc. 163, 165 NYS 252; 
Marshall v. Cohen, 11 Misc. 397, 32 


NYS 283; Berrian v..-New York, 15 
AbbPrNS (N. Y.) 207; Grand Fra- 
ternity v. Moss, 21 OhNPNS 409; 
Pittman v. Keith, (Tex. Civ. A.) 24 
SW 88. 

{a] Fraud or misrepresentations 


held improper as counterclaim in ac- 
tions: (1) .By a creditor of ‘deceased 
against an heir on a note given by 
the deceased. Haberle-Crystal Spring 
Brewing Co. v. Handrahan, 100 Misc. 
163, 165 NYS 251. (2) For the pur- 
chase price of goods. Pittman v. 
Keith, (Tex. Civ. A.) 24 SW 88. (3) 
On a note. Barnes v. MeMullins, 78 
Mo. 260; Hazlett v. Wilkin, 42 Okl. 
20, 140 P 410. (4) To foreclose me- 
echanic’s lien. Marshall v. Cohen, 11 
Mise. 397, 32 NYS 283. | (5) To re- 
cover money. Peabody v. Bloomer, 12 
N. Y. Super. 678, 3 AbbPr 353. 


46. Jefferson Vv. Hackney, 160 
Minn. 445, 200 NW 473; Price v. Ko- 
backer Furniture Co., 20 Oh. A. 464, 
152 NE 301; International Harvester 
Co. v. Nelson, (S. D.) 231 NW 938. 


[a] Thus (1) in an action on ac- 
count for goods sold, a counterclaim 
for injuries from being blacklisted as 
to credit, by information by plaintiff 
because defendant did not pay ac- 
count, is demurrable as not showing 
a2 cause of action= arising out 
of contract or transaction alleged in 
the petition or connected with the 
subject thereof. Price v. Kobacker 
Furniture Co., 20 Oh. A. 464, 152 NE 
301. (2) In an aetion on the notes 
of a buyer of farm machinery re- 
possessed by the seller, a counterclaim 
for destroying the buyer’s credit is 
demurrable; not “arising out of con- 
tract, , set forth in complaint,” 
or “connected with subject of action” 
(Rev. Code [1919] § 2354, subd 1). 
International Harvester Co. v. Nelson, 
(S. D.) 231 NW 938. (3) In an action 
on a note secured by a mortgage, a 
counterclaim based on an act of plain- 
tiff in wrongfully obtaining judgment 
on another note, secured by a mort- 
gage on the same land, whereby de- 
fendant’s title was clouded and his 
credit and financial standing was 
damaged is demurrable, as being for 
a tort not arising out of the contract 
or transaction pleaded in the com- 
plaint. Jefferson v. Hackney, 160 
Minn. 445, 200 NW 473. 


47. Watts v. Gantt, 42 Nebr. 869, 
61 NW 104; Columbia Nat. Bank v. 
Rize issn S.C. 43,0 LOOMS Hes 16: 
Charleston Bank Nat. Banking Assoc. 
v. Neeses Bank, 127 S. C. 210, 119 SE 
841; Henrickson v. Smith, 111 Wash. 
82, 189 P 550; South African Repub- 
lic v. La Compagnie Franco-Belge, 
etc., [1897] 2 Ch. 487. 


{a] Illustrations of libels held not 
proper for counterclaims: (1) Dam- 
age sustained by attorney through a 
libel upon him: by the client in mak- 
ing complaint to the grievance com- 
mittee of the bar association of his 
conduct with reference to the case, in 


SET-OFF AND COUNTERCLAIM 


employ- 
after default,°® 
contraetu. The 


client’s action to recover from attor- 
ney and his wife proceeds of compro- 


ise. Henrickson vy. Smith, 111 
Wash. 82, 189 P 550. (2) Libel that 
defendant indorsed notes advertised 


for sale, in an action on indorsements 
of other notes. Columbia Nat. Bank 
v. Rizer, 153 S. C. 43,150-SH 316: 


48. Schmidt v. Bickenbach, 29 
Minn. 122, 12 NW 349; Farmers’, 
etc., Sav. Bank vy. Steffen, (Mo. A.) 


204 SW 32; Rhinelander v. Martin, 7 
NYS 154, 23 AbbNCas 267. 


49. Weeks v. Berry, 3 NYS 840 
(where in an action for services in 
leasing and selling property a coun- 
terclaim was disallowed for miscon- 
duet in regard to the property sub- 
sequent thereto). 


50. Edgerton v. Page, 20 N. Y. 281, 
10 AbbPr 119, 18 HowPr 359 [aff 1 
Hilt: 320, 5 AbbPr 1, 14 HowPr 116 
(rev 12 HowPr 58)]; Lundine v. Cal- 
laghan, 82 App. Div. 621, NYS 
1052; Western Union Tel. Co. v. Mil- 
liken, 14 Daly 170, 6 NYSt 252; Gerry 
v. Siebrecht, 88 NYS 1034; Gager v. 
Small, 19 AlbLJ’ (N. Y.) 400; Wil- 
liaimsity..uaerer, 18 Oh. Cir) Ct JNas. 
515; Rotherham vy. Priest, 28 Wkly. 
Rep. 277. 


[a] Counterclaims for negligence 
disallowed in actions: (1) For work 
and materials. Lundine v. Callaghan, 
82 App. Div. 621, 81 NYS 1052 (neg- 
ligence of employer in selecting dis- 
honest servant, who stole jewelry 
from defendant). (2) On account of 
goods sold and delivered. Williams 
Vewtderery 18 Oh) Cir) Cts Ne sar old. 
(3) On contract for the payment of 
money. Street v. Bryan, 65 N. C. 619. 
(4) On a covenant to keep the prem- 
ises in repair. Gager v. Small, 19 
AlbLJ (N. Y.) 400. (5) On a running 
account for transmitting telegrams. 
Western Union Tel. Co. v. Milliken, 14 
Daly 170, 62 NYSt 252 (counterclaim 
for damages caused by plaintiff’s neg- 
ligence in delivering to defendants a 
telegram not intended, on which they 
acted to their injury). (6) For rent. 
Edgerton v. Page, 20 N. Y. 281, 10 
AbbPr 119, 18 HowPr 359 [aff 1 Hilt. 
320, 5 AbbPr 1, 14 HowPr 116 (rev 12 
HowPr 58)]; ‘Gerry v. Siebrecht, 88 
NYS 1034; Rotherham v. Priest, 28 
Wkly. Rep. 277; Kuhn v. Sol. Heaven- 
vich Co., 115 Wis. 447, 91 NW 994, 60 
LRA 585. 


51. ‘Blue v. Capital Nat. Bank, 145 
Ind. 518, 43 NE 655; Conner v. Win- 
ton, 7 Ind. 523; Merritt Milling Co. v. 
Lh oUkeIige edu BN COR” Saba ly paallsye SRD e240 
Charleston Bank Nat. Banking Assoc. 
v. Neeses Bank, 127 S. C. 210, 119 SE 
841. 


{a] Thus (1) in an action for non- 
payment of an accepted draft, a 
slander as to defendant’s pecuniary 
standing was disallowed. Merritt 
Milling Co. v. Finlay, 110 N. C. 411, 
15 SE 4. (2) Slander cannot be the 
subject of counterclaim, in an action 
on a promissory note for borrowed 


money. Blue v. Capital Nat. Bank, 
145 Ind. 518, 48 NE 655. 
52. Cal.—Waugheim v. Graham, 39 


Cal. 169. 


Ind.—Roback v. Powell, 36 Ind. 515; 
Slayback v. Jones, 9 Ind. 470. 


: Mont.—Collier v. Ervin, 3 Mont. 
42. 


(32 IN. Mi: 259) 255 Pacees 
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statutory provisions allowing defendant to counter- 
claim any claim on a contract in an action on a 
contract®? do not permit defendant to counterclaim 
a tort in an action ex contractu.®* 
counterclaimed under a statute providing for coun- 
terclaims of demands enforceable in assumpsit in 


Nor can a tort be 


Nebr.—Brugman v. Burr, 30 Nebr. 
406, 46 NW 644. 


N. Y.—Drake v. Cockroft, 4 E. D. 
Smith 34, 1 AbbPr 203, 10 HowPr 377; 
Ruderman v. Bloch, 145 NYS 913; 
Cupi_ v. Craftsman’s Club; 233: Misc. 
757, 67 NYS 956. 


N. D.—Farmer v. Dakin, 
452, 149 NW 354. 


[a] Counterclaims for trespasses 
held improper in actions: Ey Lor 
goods sold and delivered. Cupi v. 
Crattsman’s. Club,.. 33. Mise »75ie0 67 
NYS 956. (2) For rent. Drake v. 
Cockroft,-4 “BH. DD. Smith, ON. yYn) 342 
1 AbbPr 203, 10 HowPr 377, (3).-On 
notes. Waugheim v. Graham, 39 Cal. 
169 (disallowing a counterclaim set- 
ting up in an action to recover a mon- 
ey demand, an independent mere 
naked trespass and conversion); Slay- 
back v. Jones, 9 Ind. 470 (holding 
that, where the consideration of the 
note sued on was land and crops, de- ° 
fendant could not counterclaim dam- 
ages for a trespass upon the land by 
plaintiff, or for a carrying away of 
the crops); Collier v. Ervin, 3 Mont. 
142; Brugman v. Burr, 30 Nebr. 406, 
46 NW 644. (4) To recover the 
amount deposited by tenant to secure 


28 N. D. 


age Ruderman v. Bloch, 145 NYS 
neGis 
53. Brannin v. Crouch, 10 KyL 773. 
54 Collier v. Ervin, 3 Mont. 142. 
55. J. M., etc., Osborn Co. v. Ken- 
hedy, 113 Misc. 615, 185 NYS 75. 


fa] Thus defendant’s damages for 
wrongful attachment of his goods are 
not so “connected with the subject of 
the action’ to recover the purchase 
price of merchanidise, in which the at- 
tachment was issued, as to be allow- 
able as a counterclaim in such action. 
J. M., ete., Osborn Co. v. Kennedy, 
113 Mise. 615, LSS INDYS To. 


56. Bloom v. Sutton, 181 App. Div. 
247, 168 NYS 403. 


57. See statutory provisions. 


58. Cassell Motor Co. v. Gonzales, 
George F. 
Root Co. v. New York Cent., see ES 
Co., 166 App. Div. 187, 151 NYS 702; 
Riddle v. Montreal Bank, 145 App. 
Div. 2077130) NS 215: Story v. Rich- 
ardson, 91 App. Div. 381, 86 NYS 843 
[aff 181 N. Y. 584 mem, 74 NE 1126 
mem]; Slade v. Montgomery, 53 App. 
Div. 343, 65 °NYS 709s) )Dessar iy. 
Gunther, 98 Misc. 319, 162 NYS 794; 
Ognjinovich v. Skulje, 119 Or. 481, 250 

238; Casner v. Hoskins, 64 Or. 254, 
198 P S42 PSO" P55. 


fa] Rule applied to counterclaims 
for: (1) Conversion. Casner v. Hos- 
kins, 64 Or. 254, 128 P 841, 180 P 55. 
(2) Damage to automobile. Ogniji- 
novich v. Skulje, 119 Or. 481, 250 P 
238. (3) Fraud. Cassell Motor Co. v. 
Gonzales, 32 N. M. 259, 255 P 636; 
Story v. Richardson, 91.App. Div. 381, 
86 NYS 843 [aff 181 N. Y. 584 mem, 
74 NE 1126 mem]; Slade v. Mont- 
gomery, 53 App. Div. 343, 65 NYS 
709; Dessar v. Gunther, 98 Mise. 319, 
162 NYS 794. (4) Negligence. George 
F. Root Co. v. New York Cent., ‘etc., 
R. Co., 166 App. Div. 137, 151 NYS 702. 
(5) Wrongful taking and appropria- 
tion of securities of defendant. Rid- 
dle v. Montreal Bank, 145 App. Div. 
207, 180 NYS 15. 


430 [57 C.J.] 


any action of assumpsit.5° 
[§ 80] (2) Tort against Tort. 


action for a tort.®? 


59. Rothrock v. Wolfe, 13 Pa. Dist. 
& Co. 129; Bebelheimer v. Minnig, 3 
Pa Wists, CO. —Silg, 


[a] Waiver of tort.—Since a party 
from whom money has been obtained 
by fraud may waive the tort and re- 
cover it in assumpsit for money had 
and received, a counterclaim to recov- 
er money obtained by fraud may be 
interposed in an action of assumpsit 
under a statute, authorizing in actions 
of assumpsit a counterclaim of any 
claim for which an action of assump- 
sit would lie. Rohrbach v. Travelers’ 
Indemn. Co., 278 Pa. 74, 122 A 217. 


60. Smith vy. Alvord, 31 Utah 346, 
88 P 16; Marks v. Tompkins, 7 Utah 
421, 27 P 6. 


61. Necessity for connection with 
subject of action see supra §§ 64-67. 


Necessity that counterclaim arise 
out of transaction see supra §§ 51-52. 


62. Ter Kuile v. Marsland, 81 Hun 
420, 31 NYS 5; Schechner v. Wittner, 
130 Mise. 424, 224 NYS 66; Haut v. 
Gunderson, 54 N. D. 826, 211 NW 982. 


63. Mulcahy v. Duggan, 67 Mont. 
9, 214 P 1106; Schechner v. Wittner, 
130 Misc. 424, 224 NYS 66; Murphy v. 
McQuade, 20 Misc. 671, 46 NYS 382; 
Barholt v. Wright, 45 Oh. St. 177, 12 
NE 185, 4 AmSR 535; Mogle v. Black, 
Se Oi. Cir tao Loi Ol aC mDeCn v2 is 
Gutzman v. Clancy, 114 Wis. 589, 90 
NW 1081, 58 LRA 744; Pelton v. Pow- 
ell, 96 Wis. 473, 71 NW 887. 


{a] Counterclaim for libel has 
been held proper where, as a result 
of a libel published by plaintiff, de- 
fendant assaulted plaintiff. Mulcahy 
v. Duggan, 67 Mont. 9, 214 P 1106. 


[b] Counterclaiming assault 
against assault.—In an action for as- 
sault, a counterclaim may be inter- 
posed for an assault alleged to have 
been committed at the same time and 
place by plaintiff upon defendant, the 
subject of the action being the affray 
between the parties in which each 
claims that the other assaulted him. 
Murphy v. McQuade, 20 Misc. 671, 46 
NYS 382; ,Barholt v. Wright, 45 Oh. 
St. 177, 12;NEH 185, 4 AmSR 535; Mo- 
Slewvenblackwson On. Cir. (Ct.2bL,"3» Ob. 
Cir. Dec. 27; Gutzman v. Clancy, 114 
Wis. 589, 90 NW 1081, 58 LRA 744; 
Pelton v. Powell, 96 Wis. 473, 71 NW 
887. But see Barhyte v. Hughes, 33 
Barb. (N. Y.) 320 (under early con- 
struction of code); Prosser vy. Carroll, 
33 Misc. 428, 68 NYS 542 (holding that 
in an action for assault defendant 
cannot base a counterclaim for as- 
sault on the same state of facts on 
which plaintiff bases his action for 
assault); Schnaderbeek v. Worth, 8 
INI) a) ASTON, DGD ecw io 


[ec] Counterclaims for assault and 
malicious prosecution could be inter- 
posed to an action for assault, where 
they arose out of the same incident 
on which plaintiff based claim of as- 
sault. Schechner v. Wittner, 130 
Misc. 424, 224 NYS 66. 


64. Carpenter v. Manhattan L. Ins. 
Corns PNn es. Oo2 atts 22 Eiun= 491]; 
Ter Kuile v. Marsland, 81 Hun 420, 
81 NYS 5; Vilas v. Mason, 25 Wis. 
310. 


65. Parish v. Studebaker, 50 Cal. A. 


SET-OFF AND 


Although it has 
been stated, without qualification, that a tort ean- 
not be counterelaimed against a tort,®°° yet where 
the general requirements of counterclaims are com- 
plied with,®°! a tort may be counterclaimed in an 
Thus counterclaims for torts 
have been allowed in actions for assault,°* conver- 


COUNTERCLAIM 


[§§ 79-80 


sion,®* ejectment,®® fraud,®* libel,®7 negligence,®* 


Sigs ED ail 


66. Tobin v. Commercial Inv. Co., 
22 B. C. 481, 27 DomLR 387, 34 West 
LR 23, 10 WestWkly 123. 


67. Cincinnati Daily Tribune Co. v. 
Bruck, 61 Oh. St. 489, 56 NE 198, 76 
AmSR 433. 


[a] 
counterclaimed in an action for libel. 
Cincinnati Daily Tribune Co. v. Bruck, 
ox Oh. St. 489, 56 NE 198, 76 AmSR 


TOO6 


68. Haut v. Gunderson, 54 N. D. 
826, 211 NW 9823 “Christiansen vi 
Fantle, (S. D.) 228 SW 407; McAr- 
thur v. Green Bay, etc., Canal Co., 34 
Wis. 139. 


[a] Counterclaiming negligence 
against negligence.—(1) In an action 
for damages to a barge passing 
through defendant’s canal, by reason 
of defendant’s negligence in allowing 
the water in the canal to run out, de- 
fendant might counterclaim damages 
for plaintiff’s negligence in causing 
the breach of the canal through which 
the water escaped. McArthur v. 
Green Bay, etc., Canal Co., 34 Wis. 139. 
(2) Defendant, sued for automobile 
collision damages, may counterclaim 
for damages resulting from plaintiff’s 
negligence in the same_ collision. 
Haut v. Gunderson, 54 N. D. 826, 211 
NW 982. 


[b] Libel_—An alleged _ libelous 
publication as to injuries while re- 
ceiving permanent wave was proper 
subject of counterclaim in an action 
to recover therefor. Christiansen v. 
Fantle, (S. D.) 228 NW 407. 


69. Powell v. Powell, 160 Wis. 504, 
152 NW 168, AnnCas1917D 113. 


{a] Counterclaim for slander.— 
Defendant, in an action for slander, 
may plead as a counterclaim a slan- 
der by plaintiff arising at the same 
time and place as the slander alleged 
in the complaint. Powell v. Powell, 
160 Wis. 504, 152 NW 168, AnnCas 
ee, 113. But see contra infra note 


70. Gilbert v. Loberg, 86 Wis. 661, 
57 NW 982 (allowing a counterclaim 
for conversion by the landlord, of per- 
sonal property placed on the premises 
by tenants, in an action for waste). 


71. Keller v. B. F. Goodrich Co., 
117 Ind. 556, 19 NE 196, 10 AmSR 
88; Terre Haute, etc., R. Co. v. Pierce, 
95 Ind. 496; Lake Shore, etce., R. Co. 
v. Van Auken, 1 Ind, A. 492, 27 NE 
119; Karpas v. Brussel, 217 App. Div. 
550, 217 NYS 373; Kelly v. Webster, 
143 App. Div. 737, 128 NYS 58; Mur- 
den'_v. teriments Weenie NONE ey.) On 
Louisville, ete., R. Co. v. Nichols, 187 
Ney Loew w20) IN oor eROpertsmav: 
Jones, 71 S. C. 404, 51 SE 240; Sim- 
kins v. Columbia, ete., R. Co., 20 S. C. 
258. 

“One tort cannot be pleaded as a 
counterclaim to an action for another 
tort when there is no necessary or 
legal connection between them.” Kel- 
ly v. Webster, 143 App. Div. 7387, 128 
INGYISMOS RD OE 


72. Ward v. Blackwood, 48 Ark. 
396, 3 SW 624; Macdougall v. Maguire, 
385 Cal. 274, 95 AmD 98). Barr y. Post, 
56 Nebr. 698, 77 NW 123. 


slander,®® or waste.’ 
with the tort upon which plaintiff sues cannot be 
counterclaimed ;*! 
nected with the transaction sued on, or with the sub- 
ject of the action, have been disallowed in actions 
for assault,*? conversion,’® duress,’* ejectment,*® 
false imprisonment,’® fraud,’ injury to property,‘® 


Malicious prosecution may be: 


But a tort not connected 


and thus counterclaims discon- 


[a] MIllustrations.—(1) Where the 
keeper of a prison assaulted one of 
the guards for his negligence in per- 
mitting an escape, in an action for the 
assault defendant could not counter- 
claim damages for the negligence. 
Ward v. Blackwood, 48 Ark. 396, 3 
SW 624. (2) In an action for dam- 
ages for assault, a counterclaim for 
damages for slander, and other dis- 


connected tortious conduct is not 
proper. Barr v. Post, 56 Nebr. 698, 
77 NW 123. >) Invanpaction forsas= 


sault and battery, a counterclaim for 
libel is not proper. Macdougall v. 
Maguire, 35 Cal. 274, 95 AmD 98. 


73. Allen v. Coates, 29 Minn. 46, 11 
NW 132; Reamer v. Morrison Bx- 
press’ Co,, 93 Mo: A; 501, 67 SW. 7183 
Askins v. Hearns, 3 AbbPr (N. Y.) 
184; Smith v. Bates; (Tex. Civ. A.) 
27 SW 1044. 


[a] Counterclaims held improper: 
(1) Conversion of cattle, in action for 
conversion of cattle. Smith v. Bates, 
(Tex. Civ. A.) 27 SW°1044. - (2), Con= 
version of ring, in action for conver- 
sion of ring given in exchange. As- 
kins v. Hearns, 3 AbbPr (N. Y.) 184. 
(3) Malicious prosecution of a pre- 
vious action for the same cause can- 


not be  counterclaimed. Allen v. 
Coates, 29 Minn. 46, 11 NW 1382. 
74. Heckman y. Swartz, 55 Wis. 


173, 12 NW 439. 


[a] TIllustration.—In a suit to re- 
cover money alleged to have been ob- 
tained from plaintiff by duress of im- 
prisonment, upon a void warrant, for 
fornication with defendant’s daughter, 
and by threats of future prosecution 
for the same, defendant cannot set up 
by way of counterclaim the debauch- 
ing of his daughter, and getting her 
with child, ete. Heckman v. Swartz, 
55 Wis. 173, 12 NW 439. 


75. Wigmore v. Buell, 116 Cal. 94, 
47 cP 92.73 duouisvidle, sete, RR. Cos awe 
Nichols, 187 N. C. 158, 120 SE 819. 


[a] Counterclaims disallowed: (1) 
For diversion of surface waters dam- 
aging a different tract of land. Lou- 
isville, ete; R. Co, v. Nichols, 187 Ne 
GC. 153, 120 (SH, 8195" (2) Kor val dig= 
connected trespass. Wigmore Vv. 
Buell) 1l6vGal. 94, 47 Pro. 


76. Pettis v. Schwartz, 137 App. 
Div. 242, 122 NYS 50; Adams v. 
Gch artas 137 App. Div. 230, 122 NYS 


77. Jones v. Lewis, 89 Ark. 368, 117 
SW 561; Rensberger y. Britton, 31 
Colom Gert ee Ole 


[a] Fraud against fraud.—Disal- 
lowing: a counterclaim for an antece- 
dent disconnected fraud. Rensberger 
v. Britton, 31 Colo. 77, 71 P 379. 


_ (b] Wrongful arrest.—Defendant, 
in an action for false representations 
inducing plaintiff to pay him a speci- 
fied sum, is not entitled to set up as 
a counterclaim a claim based on plain- 
tiff wrongfully securing his arrest 
on charges of obtaining money under 


| false pretenses and of embezzlement. 


pppes v. Lewis, 89 Ark. 368, 117 SW 


78. Smoak v. Robinson, 156 S. C. 
370, 153 SE 342. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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libel,*® malicious prosecution,®® negligence,*! nui- 
sance,*? replevin,®® slander,** and trespass.*® 
mere fact that the tort happens at or near the same 
time as the transaction upon which the action is 
based does not sufficiently connect it, therewith to 


79. WBarl v. Times-Mirror Co., 185 
Cal. 165, 196 P 57; Udovichky v. Bach- 
eff, 195 App. Div. 860, 187 NYS 474; 
Ellis v. Wood, 108 Misc. 478, 177 NYS 


730; Edge v. Weigel, 97.L. T. Rep. 
N. S. 447. 
[a] Counterclaims held improper: 


(1)-For alienation of affections. Ellis 
v. Wood, 108 Misc. 478, 177 NYS 730. 
(2) For libel. Earl v. Times-Mirror 
Coy sor Cal. 165, 196 Pot... (s)y Lor 
slander. Udovichky v. Bacheff, 195 
App. Div. 860, 187 NYS 474. 


80. Becke v. Forsee, (Mo. A.) 199 
SW 734; Rothschild v. Whitman, 132 
Nhe Ye 472)" 30- NE 868s Pettis: v. 
Schwartz, 137 App. Div. 242, 122 NYS 
50; Adams v. Schwartz, 137 App. Div. 
230, 122 NYS 41. 


[a] Illustrations.—(1) In an ac- 
tion for malicious prosecution by 
charging felonious assault, defendant 
could not counterclaim for damages 
incurred in the alleged assault. Becke 
v. Forsee, (Mo. A.) 199 SW 734. (2) 
Where a seller of goods on credit 
causes the arrest of the buyer for in- 
ducing the sale by deceit, and the 
buyer after discharge sues for ma- 
licious prosecution, a claim by the 
seller for damages for deceit is nota 
valid counterclaim. Rothschild v. 
Whitman, 132 N.Y. 472, 30 NE 858. 
(3) Where plaintiff sued defendant 
for false imprisonment and malicious 
prosecution arising out of his arrest 
by a policeman without a warrant for 
alleged disorderly conduct, constitut- 
ing or calculated to provoke a breach 
of the peace by annoying defendant, 
defendant was not entitled to coun- 
terclaim for damages resulting from 
trespass. Pettis v. Schwartz, 137 
App. Div. 242, 122 NYS 50; Adams v. 
Schwartz, 137 App. Div. 230, 122 NYS 
41. 


81. Hooven v. Meyer, 74 Ind. A. 9, 
128 NE 614; Simkins v. Columbia, etc., 
R. Co., 20 S. C. 258; McLean v. Ham- 
atone ot. HRiniCo.. llvOnt, Pr 19 3¢ 


fa] TIllustrations.—(1) In an ac- 
tion against a railroad company for 
the negligent killing ofa horse on its 
tracks, by reason of a train running 
over it, defendant cannot plead by 
way of a counterclaim damages sus- 
tained to the engine, by reason of its 
striking the horse. Simkins v. Co- 
lumbia, ete:, R. Co., 20 S. C. 258. (2) 
In an action against an ba 
railroad for damages to. plaintift’s 
traction engine struck by defendant’s 
ear, the railroad company cannot 
counterclaim for damages to its car 
caused by the same collision which it 
claimed resulted from plaintiff's neg- 
ligence. Hooven v. Meyer, 74 Ind. A. 
9, 128 NE 614. (3) A counterclaim 
for libel is not proper. McLean v. 
Hamilton St. R. Co., 11 Ont. Pr. 193. 


82. Street v. Andrews, 115 N. C. 
417, 20 SE 450; Mulberger v. Koenig, 
62 Wis. 558, 22 NW 745. 


[a] Illustrations.—(1) In an ac- 
tion for damages by maintaining an 
obstruction on  defendant’s land, 
which prevented the free flow of wa- 
ter. from plaintiff's land, a counter- 
claim that plaintiff placed an obstruc- 
tion on his land, whereby water was 
thrown on defendant’s land, to his 
damage, is properly stricken . out. 
Street v. Andrews, 115 N. C. 417, 20 
SE 450. (2) In an action to restrain 
defendants from obstructing a water- 
course and for damages therefor, de- 


interurban. 
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fendant can not set up in the coun- 
terclaim that the rights of the parties 
had been settled by judgment, and 
that plaintiff violated his right by tak- 
ing more water than he was entitled 
to. meee v. Koenig, 62 Wis. 558, 
22° NW 7 


83. ok Replevin § 86. 
84. Sheehan v. Pierce, 70 Hun 22, 
23 NYS 1119; Wrege v. Jones, 13 N. dD. 


267, 100 NW 705, 112 AmSR 687. See 
Fellerman v. Dolan, i-AbbIPr. GNa Yi.) 
395 note (defendant in an action of 
slander could not set up in an answer 
containing a general denial a counter- 
claim against plaintiff for slander al- 
leged to have been uttered by him 
shortly before the day mentioned in 
the complaint, his denial of plaintiff's 
cause of action showing that there 
was no connection between the two 
such as would warrant the counter- 
claim). 


[a] Counterclaiming slander against 
slander.—One slander cannot be set 
up as a counterclaim against another, 
although both are uttered at the same 
time and place and in the same con- 
versation. Sheehan v. Pierce, 70 Hun 
22, 23 NYS 1119 (holding that in an 
action for slander in calling plaintiff 
a thief defendant could not allege as 
a counterclaim that at the time the 
slanderous words were alleged to have 
been spoken plaintiff was taking wood 
from defendant’s premises, knowing 
it to be defendant’s wood; that de- 
fendant ordered him to desist, where- 
upon he maliciously charged defend- 
ant with being a thief, and with steal- 
ing plaintiff’s wood); Wrege v. Jones, 
13 N. D. 267, 100 NW 705, 112 AmSR 
687. But see contra supra note 69. 


85. Ark.—Chandler vy. Lazarus, 
Ark. 312, 18 SW 181. 

Cal.-—Demartin v. Albert, 
UT eee LON « 

Ind.—Shelly v. Vanarsdoll, 23 Ind. 
543; Lovejoy v. Robinson, 8 Ind. 399. 

Ky.—Renaker v. Smith, 109 Ky. 643, 
60 SW 407, 22 KyL 1292. 

N. Y.—Hall v. Werney, 18 App. Div. 
565, 46 NYS 33. 


N. C.—Bazemore vy. Bridgers, 105 N. 
C. 191, 10 SE 888. 


55 


68 Cal. 


z 121 
Or. 40, 252 P 399; Miser v. O’Shea, 37 
Or. 231, 62 P 491, 82 AmSR 751. 
Tex.—Tippett v. Hickox, (Civ. A.) 
238 SW 715. 
Utah.—Marks v. Tomkins, 7 Utah 
ADA 2 | Pb, 


“Trespasses cannot be made to com- 
pensate each other by any form of 
pleading; and the fact that one tres- 
pass may be consequent upon another 
does not so connect them that they 
may be blended in the same action.’ 
Shelly v. Vanarsdoll, 23 Ind. 543. 


[a] Counterclaims held improper 
for: (1) Malicious prosecution by 
mayor of town, in an action by town 


for trespass. Eagle Point v. Han- 
scom, 121.Or. 40, 252 P 399. (2) Ob- 
struction of highway. Hall v. Wer- 
ney, 18 App. Div. 565, 46 NYS 33. 
(3) Trespass. Chandler v. Lazarus, 
55 Ark. 312, 18 SW 181 (an action for 
damages to plaintiff's building by 


eaves’ drip from defendant’s roof, a 
counterclaim alleging that water from 
plaintiff’s building. had injured de- 
fendant’s foundation); Demartin v. 
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entitle defendant to counterclaim it.’¢ 

[§ 81] 4. Reconvention 
Subject to the requirements elsewhere stated,** de- 
mands in reconvention may be either in contract*? 


and Compensation.*’7 


Albert, 68 Cal. 277, 9 P 157 (damages 
for a trespass to real property cannot 
be counterclaimed in an action for 
trespass to personal property unless 
it appears that the trespass on the 
land related to, depended upon, or af- 
fected the trespass charged in the 
complaint); Bazemore v. Bridgers, 
105 N. C. 191, 10 SE 888 (in an-ac- 
tion for trespass on plaintiff's land 
by cutting timber on it, an injury 
caused by plaintiffs to defendants’ 
land by raising a milldam so as to 
back up the water on it is not ‘‘con- 
nected with the subject of the ac- 
tion’); Tippett v. Hickox, (Tex. Civ. 
A.) 238 SW 715 (in an action for tres- 
pass by defendant’s cattle upon plain- 
tiff’s land in a designated pasture, a 
cross action for trespass by plaintiff's 
cattle upon defendant’s land in that 
pasture was not incidental to or con- 
nected with the plaintiff’s cause of 
action and was not a proper cross 
action); Marks y. Tomkins, 7 Utah 
421, 27 P 6 (in an action for tres- 
pass, defendant cannot counterclaim 
damages for a distinct and separate 
trespass by plaintiff). 


86. Roberts v. Jones, 71 S. C. 404, 
ly SE 240; EN v. Columbia, etc., 
. Co., 20.8.1. 258. 


87. Defined see supra §§ 13, 14. 


88. Cross references: 
Necessity that defendant’s cane be: 
Connected with, and incidental to, 
anes demand see supra §§ 
—67. 
iguidencs demand see infra §§ 89, 


Subsisting right of action see su- 
pra § 40. 

Necessity that plaintiff’s and defend- 

ant’s claims be mutual see infra § 
95 et seq. 


89. Madison Lumber Co. v. Alson, 
13° Law A. 603, 128" S-46>. (Carrols 
Welch, 26 Tex. 147. 


[a] Breach of contract.—(1) If an 
employee abandons his contract, the 
employer may, in an action by the 
employee for the part performance, 
reconvene his damages for the breach 
of contract by the former. Carroll v. 
Welch, 26 Tex. 147; Stoddard v. Mar- 
tin, 3' Tex. “A. Civ. Cas. (8 85.) 1) ina 
an action for installing a new roof 
on a house defendant can reconyene 
for damages to the interior for the 
contractor’s failure to protect it aft- 
ér removing the old roof. Madison 
Lumber Co. v. Alson, 13 La. A. 603, 
128 S 46. (3) In an action to recov- 
er for repairing an engine, where a 
cracked flywheel was replaced, recon- 
ventional demand will be allowed for 
poor workmanship. Bain-Beaird Co. 
v.. ‘Bellevoir’ Co; o7 <laan Aw tsi) 
In an action on quantum meruit for 
labor and materials for whith there 
was an express contract between the 
parties, defendant may reconvene for 
the amount he was obliged to pay an- 
other to have the contract completed. 
Garden Constr., etc., Co. v. Wague- 
spack,' 9 lay Av-49, bls S Wee. 


90. Miller v. Stewart, 12 La. A2n. 
170; Kennedy v. Mason, 10 La. Ann. 
bLOs MD Boils) vs Rooney, 82 Tex. 173, 
17 SW 528. 


Right to reconvene eee aan and 
unconnected tort see supra § 53 


[a] Illustrations.—(1) waren 
from a creditor’s neglect to protest 
a draft denosited with him as collat- 
eral security may, in an action on the 
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[§ 82] I. Liquidated and Unliquidated De- 
mands*—1. Liquidated Demands—a. What Are.?! 
The cases defining what is a liquidated demand with- 
in the meaning of statutes of set-off are very con- 
fusing and unsatisfactory,®? and vary according to 
the wording of the statute and the disposition of 
the various courts to extend or restrict the right of 
set-off.°° Whether damages are liquidated or un- 
liquidated depends primarily on the terms of the 
contract itself.°* A claim is liquidated when the 
amount of it has been determined;°®® and if there is 
data given from which damages can be ascertained 
by computation or calculation, they are liquidated, 
within the meaning of the statutory requirement,?® 
as where the parties or the law have fixed some rule 
or criterion by which, when the facts have been 
proved, the amount is ascertainable without submit- 
ting it to the jury.°*7 Where plaintiff has acknowl- 
edged the amount due defendant, the claim, although 
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formerly unliquidated, is so no longer;®® and the 
same rule apples where the parties have fixed the 
value of the set-off;°® but the rule is otherwise where 
the parties have agreed as to the amount condition- 
ally.t Although it has been said that the right to 
maintain indebitatus assumpsit for a claim is a test 
in favor of its allowance as a set-off,? and not wheth- 
er the demand is liquidated or unliquidated,*? there 
is authority to the effect that defendant’s claim is so 
liquidated as to entitle him to use it as a set-off when 
it would support an action of indebitatus assump- 
sit, as for the value of property appropriated,® 
or for goods sold and delivered,* or money had and 
received.’ Under the rule that any claim capable 
of exact ascertainment is a liquidated demand, it is 
held that there may be a set-off of claims arising on 
contract, the amount of which can be shown by the 
testimony of witnesses acquainted with the mar- 
ket;8 and where defendant’s:' employment contract 


principal debt, be pleaded against 
him, or his syndic, if the damages ac- 
crued before his declared insolvency. 
Cammack v. Priestly, 12 Rob. (La.) 
423. (2) Damages for illegally im- 
prisoning a slave claimed in a peti- 
tory action may be pleaded in recon- 
vention as connected with, and inci- 
dental to, the petitory action. Solo- 
mon v. Cavelier, 4 La. Ann. 136. (3) 
In an action by an overseer for wa- 
ges, defendant may reconvene for in- 
jury to a Slave by plaintiff during 
plaintiff's employment. Miller v. 
Stewart, 12 La. Ann. 170; Kennedy 
v. Mason, 10 La. Ann. 519; Hendricks 
v. Phillips, 3 La. Ann. 618; Brady v. 
Price, 19 Tex. 285. (4) In a suit for 
the value of a steer killed by defend- 
ant’s train, defendant may plead in 
-reconvention that the animal was 
killed through plaintiff's negligence, 
set up damages for the loss of steam, 
air, and momentum of the train, loss 
of time of its employees, and the dam- 
age to the locomotive by the colli- 
sion.) Gulf, etc, R. Cor ve Lacquard, 
8 Tex. A. Civ. Cas. § 250. 


[b] Conversion.—Where a chattel 
mortgagee takes possession of the 
mortgaged property and sells it with- 
out notice to the mortgagors, the lat- 
ter in an action on the note can re- 
convene damages for the conversion. 
Streeper v. Thompson, (Tex. Civ. A.) 
23 SW 326. 


[ec] Fraud.—(1) In an action ona 
note defendant might reconvene for 
fraud in regard to the transaction 
sued on, and failure of consideration. 
Stewart v. insall, 9 Tex. 397. (@) 
Where a written contract provides for 
the sale by plaintiffs to defendant of 
a lot of cattle, and also of a desig- 
nated tract of land, in an action by 
plaintiffs for defendant’s breach of 
the contract in refusing to accept the 
cattle, defendant can reconvene in 
damages for plaintiffs’ fraudulent rep- 
resentations in respect of the location 
and quality of the land. Du Bois v. 
Rooney, 82 Tex. 173, 17 SW 528. 


91. “Liquidated demand” generally 
see Liquidate 37 C. J. p 1264 text and 
notes 60-63. 


What constitute unliquidated de- 
mands see infra § 84. 


92. Harrington Lumber Co. v. 
Smith, 44 Tex. Civ. A. 3638, 99 SW 
110. 


93. 
94. 


See cases infra §§ 83-90. 
Dexter-Portland Cement Co. v. 


Hee Supply Co., 147 Va. 758, 133 SEH 


95. Charnley v. Sibley, 73 Fed. 980, 
ae on Jot; Wratt vy. Grider, 221 11. 


96. U. S.—Westinghouse Electric, 
etc., Co. v. Brooklyn Rapid Transit 
Co., 266 Fed. 411. 


I1l.—Sterling-Midland Coal Co. v. 
Great Lakes Coal, ete., Co., 240 Ill. A. 
216; Walker v. Field, 179 Ill. A. 3. 
See Illinois Pub., ete., Co. v. People’s 
CHM Cue, (CO, dS Van WAG GR 
Sipdard Brewery v. Sweeney, 185 Ill. 

2: 


Ky.—Simons v. Douglas, 
644, 225 SW 721. 


Miss.—Weil v. Wittjen, 
514, 77 S 308. 


N. H.—Drew v. Towle, 27 N. H. 412, 
59 AmD 380. 


N. Y.—Troy v. Fidelity, etce., 
180 App. Div. 41, 167 NYS 3388. 


Tex.—Jones v. Hunt, 74 Tex. 657, 
12 SW 8382. j 


Va.—New Idea Spreader Co. v. Rog- 
ers, 122 Va. 54, 94 SE 351; United 
Cigarette Mach. Co. v. Brown, 119 Va. 
813, 89 SE 850, LRA1917F 1100; Rich- 
ardson Constr. Co. v. Whiting Lum- 
ber Co., 116 Va. 490, 82 SE 87; Tide- 
water Quarry Co. v. Scott, 105 Va. 
160, 52 SE 835, 115 AmSR 864, 8 Ann 
Cas 736. 


W. Va.—West Virginia Pulp, etce., 
Co. v. Whitmore, 89 W. Va. 622, 109 
SE 722; Cook Pottery Co. v. Parker, 
86 W. Va. 580, 104 SE 51. 


97%. Dale v., Richards, 21, D.C. 312: 


See Davis v. Bessemer City Cotton 
Mills, 178 Fed. 784, 102 CCA 232 (un- 
liquidated claim for damages for 
breach of contract may be made basis 
of counterclaim where measure of 
damages is fixed and certain). 


98. Hargroves v. Cooke, 1h Ga. 321; 
Reynaud v. His Creditors, 4 Rob. 
(La.) 514; Wheeler v. Dunn, 27 N. C. 
380; Jones v. Hunt, 74 Tex. 657, 659, 
12 SW 832. 


99. Arlington First Nat. Bank v. 
Lynch, 6 Tex. Civ. A. 590, 25 SW 1042, 


1. Diehl v. General Mut. Ins. Co., 
ot NE YGn SLL Charon 


[a] Thus the claim for a partial 
loss on a policy of insurance is un- 
liquidated, although the amount of 


189 Ky. 


116 Miss. 


Cor, 


*By FELIX C. GRABER (§§ 82-94). 


the loss be agreed upon conditionally 
before suit brought, as this liquida- 
tion was merely an adjustment by 
which the amount of recovery was 
fixed in event of the company’s being 
held liable, and does not affect the 
character of the claim as being un- 
liquidated or not. Diehl v. General 
Mut. Insi1@o,, 3 N- Y¥. ‘Super. 257 


2. See supra § 71. 


3. Dexter-Portland Cement Co. v. 
Bes Supply Co., 147 Va. 758, 133 SE 


4. Ky.—Littell v. Shockley, 4 J. J. 
Marsh. 245. 


Mo.—Austin v. Feland, 8 Mo. 309. 


N. J.—Links v. Mariowe, 83 N. J. 
L. 389, 84 A 1056. 


N. Y.—Stearns v. Marsh, 4 Den. 227, 
47 AmD 248; Burgess v. Tucker, 5 
Johns. 105. 


OE C—Wiheeler vy. Dunn, 27) Noe 


Tenn.—Ragsdale v. Buford, 3 Hayw. 
LOA LOD. 


Va.—Richardson Constr. Co. v. 
vine Lumber Co., 116 Va. 490, 82 
87. 


W. Va.—Baltimore, ete, R. Co. v. 
Jameson, 13 W. Va. 833, 31 AmR 775. 


“Unliquidated damages, to be as- 
certained by the discretion of a jury, 
cannot be set off; but unliquidated 
damages to be assessed on pecuniary 
demands, as for goods sold and deliv- 
ered, work and labor done, and in all 
cases where _ indebitatus assumpsit 
will lie, may be set off.’ Ragsdale v. 
Buford, supra. 


5. Bulkeley v. Welch, 31 Conn. 
339; Eversole v. Moore, 3 Bush (Ky.) 
49; Tidewater Quarry Co. v. Scott, 
105° Va. 160,. 52° SEY (835) 115) Ammsik: 
864. But see Dexter-Portland Cement 
Co. v. Acme Supply Co., 147 Va. 758, 
133 SE 788 (stated supra text and 
notes 2-3). 


6. Jenkins v. Richardson, 6 J. J. 
Marsh. (Ky.) 441, 22 AmD 82. 


7 Bulkeley yv. Welch, 31 Conn. 
339; Wake v. Commonwealth Bank, 
2 Dana (Ky.) 394. 


8 Avery v. Brown, 31 Conn. 398: 
Bulkeley v. Welch, 31 Conn. 339. 


_ [ta] Rule applied, where the sub- 
ject of the contract is real estate. 
Avery v. Brown, 31 Conn. 398, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 82-83] 


has been breached by his employers, and the contract 
term has expired before they bring suit on a note, 
the amount due defendant for breach of his employ- 
ment contract is allowable as a counterclaim against 
the note.® So a counterclaim for commissions for 
procuring a sale of property is liquidated, although 
the parties did not agree upon the amount of com- 
missions to be paid, the usual and customary charges 
for the performance of such services being read into 
the contract by operation of law;1° and a claim has 
been said to be liquidated where the amount there- 
of is preseribed by a definite rule of law.'! De- 
fendant’s claim for brokers’ commissions is not un- 
liquidated where there is no controversy as to the 
price to be paid for the services performed, although 
there is a dispute as to whether defendants had per- 
formed any services.1* Other claims which have 
been held sufficiently certain or liquidated within the 
meaning of statutes of set-off include claims for 
fees,!° salary,t* loss of profits,t® the conversion of 
money,'® a specifie sum owing by plaintiff to de- 
fendant,!7 a definite sum of money paid under a 
contract,/® as the price or value of goods received 
by plaintiff under a contract, performance of which 
he prevents,!® money advanced,?® money which de- 
fendant bank was led to pay its customer on account 
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of the negligence of plaintiff, a clerk in the bank, in 
having overstated the balance to a customer’s ered- 
it,?1 the alleged difference between the price plain- 
tiff as agent for defendant in the sale of notes re- 
ceived therefor and the price he represented himself 
to have received,”? the sum paid by an original con- 
tractor to repair a wall which collapsed through the 
act of a subcontractor,?* and the contract price of 
a specified quantity of defective goods sold to de- 
fendant by plaintiff.24 In an action for the purchase 
price of food guaranteed to conform to the pure 
food law, a fine paid by defendant by reason of the 
impurity of the food is in the nature of liquidated 
damages for breach of contract,?° and not, as be- 
tween the parties to the suit, a penalty. 


Account annexed. A claim on an account annexed 
to the pleading is one for liquidated damages, not- 
withstanding allegations showing that defendant’s 
right to recover thereon arose out of a breach of 
contraet.?* 

[§ 83] b. As Basis of Recoupment, Set-Off or 
Counterclaim. lLiquidated damages are generally 
the subject of cross demands, whether recoupment,”? — 
set-off,?® or whether these are in the form of a 


ed a liquidated demand. Harrington 


9. Couturie v. Roensch, (Tex. Civ. 16. Jones v. Hunt, 74 Tex. 657, 12 
A.) 134 SW 413. SW 832. _ 

10.. Shaw v. Faires, (Tex. Civ. <A.) 17. Luther v. Mathis, 211 Ill. A. 
165 SW 501. 596. 

11. Lowry v. Hawes, 10 Heisk. 18. Ideal Coated Paper Co. v. Cup- 
(Tenn.) 688. ples Envelope Co., 169 Ill. A. 484; 

[a] Rule applied.—Defendant may Moore v. Black, (Mo. A.) 275 SW 549. 


set off a promise to pay the value of 
specified articles on the happening of 
a contingency, which is found by the 
jury to have happened as the amount 
of such money demand is prescribed 
by a definite rule of law to be the 
market value of the articles at the 
time of the happening of the contin- 


gency. Lowry v. Hawes, 10 Heisk. 
(Tenn.) 688. 
12. Burton v. Blytheville Realty 


Co., 108 Ark. 411, 158 SW 1381. See 
Wolforth v. A. J. Deer Co., (Tex. Civ. 
A.) 293 SW 590 (sales agent’s claims 
for commissions and storage charges 
held not unliquidated demands but 
proper subject of cross complaint, in 
action for possession of personalty). 


13. Cocke v. Wright, (Tex. Civ. A.) 
299 SW 446. 


[a] Rule applied ina suit for mon- 
ey loaned by a trust estate, a claim 
for fees paid by other borrowers 
which were to be paid to defendant 
as attorney is a proper set-off and 
counterclaim. Cocke v. Wright, (Tex. 
Civ. A.) 299 SW 446. 


14. Cocke v. Wright, supra. 


15. New Idea Spreader Co. v. Rog- 
ers, 122 Va. 54, 94 SH 351. 


fa] Thus (1) where a firm broke 
its contract with its agents to sell 
manure spreaders, the agents’ loss of 
profits on sales of twenty-six spread- 
ers which they had made before its 
breach was such damage as could be 
set off by them against the firm’s 
claim for the price of other spreaders 
delivered (New Idea Spreader Co. v. 
Rogers, 122 Va. 54, 94 SH 351), (2) 
and where the agents had incurred 
expenditures to make the sales before 
the breach, they were entitled to set 
off the full amount of the profit on 
each spreader against the _ firm’s 
claim (New Idea Spreader Co. v. Rog- 
ers, Supra). 


[57 C. J.—22] 


19. West Virginia Pulp, etc., Co. v. 
Whitmore, 89 W. Va. 622, 109 SE 722. 


fa] Rule applied.—In assumpsit 
on defendant’s note to plaintiff to se- 
cure advancements in performance of 
a contract by which defendant was 
to furnish plaintiff certain material, 
and which defendant was prevented 
from performing by plaintiff’s refusal 
of further advancements, defendant 
may offset the price or value of.the 
material received by plaintiff under 
the contract, such claim not being one 
for unliquidated damages. West Vir- 
ginia Pulp, etc., Co. v. Whitmore, 89 
W. Va. 622, 109 SE 722. 


20. Cocke v. Wright, (Tex. Civ. A.) 
299 SW 446. 


21. Commercial State Bank v. Van 
Hutton, (Tex. Civ. A.) 208 SW 363. 


22. Andrews v. Whitehead, (Tex. 
Civ. A.) 60 SW 800. 


23. Kraft v. Grider, 221 Ill. A. 467. 


24,7 /Birdsone "vu Azar (Rex Civ, 
A.) 258 SW 197; Harrington Lumber 
Co. v. Smith, 44 Tex. Civ. A. 363, 99 
Sw 110. 


{a] Thus, (1) in an action for the 
contract price of a specified number 
of pounds of almonds sold and deliv- 
ered, defendant’s counterclaim for the 
contract price of a named number of 
pounds of wormy, worthless almonds 
sold to him by plaintiffs on a different 
date was a liquidated demand. _ Bird- 
song v. Azar, (Tex. Civ. A.) 258 SW 
197. (2) Where, in an action for the 
price of goods sold, defendant pleaded 
that he had paid plaintiff for a car 
load of goods previously sold by 
plaintiff to defendant at a certain 
price per sack, but that on opening 
the car defendant had found a short- 
age and a certain number of sacks so 
worthless that they were rejected, the 
total ‘of the price per sack for each 
missing and rejected sack constitut- 


Lumber Co. v. Smith, 44 Tex. Civ. A. 
363, 99 SW 110. 


25. Dannenhauer v. Woods, 16 Pa. 
Dist= 2265 som lawn Coguaoce 


26. Dannenhauer v. Woods, supra. 


Penalties as subject of counter- 
claim and set-off see infra § 93. 


howe Ford v. Burchard, 130 Mass. 


28. Compensation defined see su- 
pra § 14. 


Counterclaim defined see supra § 11. 
Reconvention defined see supra § 13. 
Recoupment defined see supra § 1. 
Set-off defined see supra § 3. 


29. Raymond v. State, 54 Miss. 562, 
28 AmR 382; Merry Realty Co. v. 
Shamokin, ete., Real Est. Co., 186 App. 
Div. 538, 174 NYS 627 [aff 103 Misc. 
9, 169 NYS 696]; Ives v. Van Epps, 
22 Wend. (N. Y.) 155. 


30. U. S.—Westinghouse Electric, 
etc., Co. v. Brooklyn Rapid Transit 
Co., 266 Fed. 411; De Taslet v. Crou- 
eurny 7 F. Cas. No. 3,827, 1 Wash. C. 


Ill.—East v. Crow, 70 Ill. 91; Kraft 
v. Grider, 221 Ill. A. 467; Ideal Coated 
Paper Co. v. Cupples Envelope: Co., 
169 Ill. A. 484; Tartt v. Ramey, 158 
Ill. A. 468; D. Heenan Mercantile Co. 
v. Welter, 144 Ill. A. 279. 


Sa ecnes v. Murray, 3 T. B. Mon. 


Md.—Baltimore Ins. Co. v. McFad- 
on, 4 Harr. & J. 31. 


Mass.—Ford v. Burchard, 130 Mass. 
424; Pitts v. Holmes, 10 Cush. 92. 


Mich.—Powell v. Powell, 52 Mich. 
432, 18 NW 203. 

Miss.—Weil v. Wittjen, 
514, 77 S 308. 


Mo.—State v. Allen, 292 Mo. 360, 239 
SW 105; Gunn v. Todd, 21 Mo. 303, 64 
AmD 231. 


N. J.—Marshall v. Hann, 17 N. J. L. 
425; Parker v. Hartt, 32 N. J. Eq. 225 
[aff 32 N. J. Eq. 844]. 


\ 
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counterclaim,*? compensation.*®? 


be set off*4 or counterclaimed.®® 
ages cannot, however, be set off 


liquidated claim where the statute provides that 
if plaintiff’s cause of action be a claim for un- 
liquidated or uncertain damages founded on a tort 
or breach of covenant defendant shall not be per- 
mitted to set off any debt due him by plaintiff.°° 


[§ 84] 2. Unliquidated Demands—a. What Are.** 
Generally speaking, a demand is not liquidated un- 
less it appears how much is due;*® 
damages are unascertained damages.®® 
such as rest in opinion only,*® and which cannot be 


N. Y.—Rawson v. Copland, 2 Sandf. 
Ghy 2540 


Pa.——McFadden vy. Erwin, 2 Whart. 


37; Dannenhauer v. Woods, 16 Pa. 
Dist.-226, 33 Pa. Co. 258. 

Panis Greene uv.) Harris, 10) Re. L. 
382: Smith v. Eddy, 1 R. I. 476. 


W. Va.—West Virginia Pulp, 
Co. Vv. 
SE 722. 


Eng.—Legge v. Harlock, 12 Q. B. 
1015, 64 ECL 1015, 116 Reprint 1515 


etc., 
Whitmore, 89 W. Va. 622, 109 


Fletcher v, Dyche, 2 T. R. 32, 100 Re- 
print 18. 
[a] Rule applied in equity. 


Jones 


WwoMurray, 3 2. B: (Ky.) 838 


[b] Against unliquidated demand 
it has been held that a claim for 
liquidated damages may be set off. 
Cross v. Gall, 65 W. Va. 276, 64 SH 
Hsias 


[c] In Texas, (1) where plaintiff's 
claim is liquidated, defendant may set 
off a liquidated demand. Thomas v. 
Hill, 3 Tex. 270; Cocke v. Wright, 
(Civ. A.) 299 SW 446; Birdsong v. 
Azar, (Civ. A.) 258 SW 197; Commer- 
cial State Bank v. Van Hutton, (Civ. 
A.) 208 SW 3638; Harrington Lumber 


Mon. 


Coniyvenomith,. (Civ, 1A.) 99 S'W {£105 
Ruzeoski v. Wilrodt, (Civ. A:) 94 
Sw 142; June v. Brubaker, 5 Tex. 


Civ. A. 79, 24 SW 79. (2) Thus in an 
action on a note by his former part- 
ner, the defendant might set off a debt 
due from plaintiff such debt not be- 
ing founded on tort or breach of cove- 


nant. Reeves v. White, (Civ. A.) 161 
SW 43. 

31. Morrison v. Lovejoy, 6 Minn. 
319; Ogden v. Coddington, 2 1D DY, 


Smith (N: Y¥.) 317; Boston, Silk, etc., 
Mills v. Eull, 37 HowPr (N. Y,) 299. 


[a] In Texas where counterclaim 
is on certain demand, defendant need 
not show his’ counterclaim was 
founded on cause of action arising out 
of, or connected with, plaintiff's cause 


of action. Harbin v. Hood, (Civ. A.) 
285 SW 838. 
32. Burbridge v. Anderson, 32 La. 


Ann. 877; Copley v. Lambeth, 9 Rob. 
(La.) 187; Jonau v. Ferrand, 2 Rob. 
{La.) 216; Hoffman v. Pontchartrain 
R. Co., 9 La. 20; Blanchard v. Cole, 8 


La. 153; Lacoste v. Bordere, 7 Mart. 


N. S. (la.) 516; Carter v. Morse, 8 
Mart. (La.) 398; Baldwin v. Handy, 
McG. (La.) 189; Weill v. Bernard, 4 


La. A. (Orleans) 63. 
33. See Damages § 23 


Penalty as subject matter of set- 
off see infra § 93. 


34. Dannenhauer v. Woods, 16 Pa. 
Dist. 226, 23 Pa. Co. 258; Jones v. St. 
Tonio Collesé, «ln ) kt.) 6Y"Qr Be 1 15: 
Legge v. Harlock, 12 Q. B. 1015, 64 


Thus liquidated 
damages, as distinguished from a penalty,?* may 
Liquidated dam- 


SET-OFF AND COUNTERCLAIM 


against an un- 


liquidated.*® 


unliquidated 
They are 


ECL 1015, 116 Reprint 1151; Fletcher 
v. Dyche, 2 T. R. 32, 100 Reprint 18. 


teors McNamara v. Skain, 23 Ont. 
3. 

26. Baldwin v. Richardson, 39 Tex. 
Civ. A. 406, 87 SW 746; National 
Guarantee, etc., COs Thomas, 28 
Tex. Civ; iN. 379, 67 SW 454; Snelling 
v. Koerner, (Tex. @iv,. AS) 27 SW 887. 


est “Unliquidated” see [39 Cyc 


“Unliquidated demand not sounding 
in damages merely” see infra § 86 
note 79 [a]. 


38. Dexter-Portland Cement Co. v. 
758, 183 SE 


Acme Supply Co., 147 Va. 
788. a j 

39. American Laundry Mach. Co. 
Vv. Barr, 106) LU AL bio. Schiens Sv. 


Poe, 128 Md. 352, 97 A 649. 


40. Sterling-Midland Coal Co. v. 
Great Lakes ‘Coal, ete.,.'Co., 240 Ill. 
A. A276), Western Coal, :ete:r Cox Vv. 
Norvell, 212 Ill. A. 218; American 
Laundry Mach. Co. v. Barr, 176 Ill. A, 
519; Ideal Coated Paper Co. v. Cup- 
ples Envelope Co., 169 Ill. A. 484; Kel- 
ley v. Caffrey, 79 Ill. A. 278; Simons 
v. Douglas, 189 Ky. 644, 225 SW 721; 
Butts v. Collins, 13 Wend. (N. Y.) 139; 
United Cigarette Mach. Co. v. Brown, 
119 Va, 813, 89 SE 850, LRAI1917F 
1100; Tidewater Quarry Co. v. Scott, 


105 Va. 160, 52 SE 835, 115 AmSR 864. ! 


41. U. S.—Charnley v. Sibley, 73 
Fed. 980, 20, CCA 157. 


Ill.—Sterling Midland Coal Co. v. 


Great Lakes Coal, ete., Co., 240 Ill. 
AS 2166 “Wkratt ve Grider. 22 fll As 
467; Western Coal, ete., Co. v. Nor- 


vell, 212 Ill. A. 218; American Laun- 
dry Mach» Co. v. Barr d76) TEA. 5195 
Ideal Coated Paper Co. v. Cupples En- 


velope Co., 119 Ill. A. 484; Kelley v. 
Caffrey, 79 Tll. A. 278: 
Ky.—Simons v. Douglas, 189 Ky. 


644, 225 SW 721. 
Mass.—Tracey v. Grant, 137 Mass. 
81. 


Mich.—Smith v. Warner, 14 Mich. 
152. 
Ni. J Parker vi Hartt moesNs OetsG. 


225 [aff 32 N. J. Eq. 844]. 


N. Y.—Diehl v. General Mut. Ins. 
Won, 1s. Na YoR Super Zodse LOsSDOrn. uv, 
Etheridge, 13 Wend. 339; Butts v. 
Collins, 18 Wend. 139. 


igarette Mach? 
Brown, 119 Va. 813, 89 SE 850, LRA 
1917F 1100; Tidewater Quarry Co. v. 
Scott, 105 Va. 160, 52 SH 835, 115 Am 
SR 864, 8 AnnCas 736, 


W. Va.—-American Sugar Refinery 
Co. v. Martin-Nelly Grocery Co., 90 
W. Va. 730, 111 SE 759; Cook Pottery 


Cov wv. 
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ascertained by computation or calculation,*+ but 
require ascertainment by a jury,42 whose verdict 
is regulated by the peculiar circumstances of each 
particular case.*° 
determined from the conflicting opinions of witness- 
es are neither liquidated** nor capable of being as- 
certained by ecaleulation;+® and so where data for 
calculating the amount of a claim depend on val- 
ues to be established by witnesses, the claim is not 
Thus damages are so unliquidated as 
not to be the subject of set-off, when there is no 
eriterion provided by the parties or by the law for 
their ascertainment;** or when they have not been 
adjusted, or settled, or agreed upon by the parties ;*% 


Claims which would have to be 


ey v. Parker, 86 W. Va. 580, 104 SE 


“A claim can never be said to be 
liquidated until some specific amount, 
or some specific data from which such 
amount can be calculated by an ordi- 
nary mathematical process, shall have 
been arrived at in such a way as to 
measure the rights of the parties.” 
Smith v. Warner, 14 Mich. 152, 157. 


[a] Terms of contract.—Where 
there are no means of accurate esti- 
mation of damages furnished by the 
terms of the contract, the damages 
are unliquidated. American Sugar 
Refinery Co. v. Martin-Nelly Grocery 
Co., 90 W. Va. 730, 111 SE 759. 


42. Ala.—McCord v. Williams, 2 
NIE (18 


Ill.— Western Coal, ete., Co. v. Nor- 
vell, 212 Ill. A. 218; American Laun- 
dry Mach, Co. v. Barr, i76 Ill. A. 519; 
Kelley v. Caffrey, 79 Ill. A. 278. 


Ky.—Simons v. Douglas, 189 Ky. 
644, 225 SW 721. 


Mass.—Taylor-Stites Glass Co. v. 
Manufacturers’ Bottle Co., 201 Mass. 
123, 87 NE 558. 


neat Y.—Butts v. Collins, 13 Wend. 


Va.—Tidewater Quarry Co. v. Scott, 
105 Va. 160, 52 SE 835, 115 AmSR 864, 
8 AnnCas 736. 


W. Va.—Cook Pottery Co. v. Parker, 
86 W. Va. 580, 104 SE 51. 


43. Western Coal, ete., Co. v. Nor- 
vell, 212 Ill. A. 218; American Laun- 
‘dry Mach. Co. v. Barr, 176 I]l. A. 519; 
Kelley v. Caffrey, 79 Ill. A. 278; Tay- 
lor-Stites Glass Co. v. Manufacturers’ 
Bottle Co., 201 Mass. 123, 87 NE 558; 
Butts v. Collins, 13-Wend. (N. Y.) 139; 
Tidewater Quarry Co. v. Scott, 105 Va. 
160, 52 SE 835, 115 AmSR 864, 8 Ann 
Cas 736. 


44, Carter v. Jaseph, 48 Mich. 
12 NW 876. 


45. Carter v. Jaseph, supra. 


[a] For example: @L)2 2 eWiktat 
would be a reasonable rent. Carter 
v. Jaseph, 48 Mich. 615, 12 NW 876. 
(2) What would be a reasonable com- 
pensation to be paid for pasturing a 
horse. Carter v. Jaseph, supra. 


46. Smith v. Warner, 14 Mich. 152. 
47. Sledge v. Swift, 53 Ala. 110; 


615. 


Brown v. Chambers, 12 Ala. 697; 
Handley _v. Dobson, 7 Ala. 359; Mc- 
Cord v. Williams, 2 Ala. 71; Horn v. 


Noble, 95 Ill. A. 99; Scarritt Estate 
Co. v. J. F. Schmelzer, etc., Arms Co., 
110 Mo. A. 406, 86 SW 489; McFadden 
v. Erwin, 2 Whart. (Pas) By < 


48. Arco Co. v. Garner, 148 Tenn. 
262, 227 SW 1025. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and if there is a genuine controversy as to which of 
two sums is due, the demand is unliquidated.*® 
Where the trial of the issues under defendant’s set- 
off would involve the question as to whether or not 
there were any damages and, if so, how much, and 
would necessarily require proof as to market value, 
it cannot be said that the amount of damages is fixed 
and certain ;°°’ and a claim for damages for failure to 
deliver goods in pursuance of an executory contract 
of sale is a claim for unliquidated damages,*! not- 
withstanding that the Uniform Sales Act states the 
measure.°? Damages for breach of covenant®’ or 
breach of warranty®* are regarded as unliquidat- 
ed; and the same has been held as to damages for 
breach of a contract not to carry on a particular 
_ business in a certain place,°® a claim to an inchoate 
or contingent right of dower,®® charges for changes 
and repairs, made by the purchaser of machinery 
and billed to the seller,°* damages for defects in 
goods sold and delivered,®* damages for the flowing 
of land,®® a elaim on an unsettled partnership ac- 
count,®® and a claim for breach of a contract to re- 
new or procure insurance.®! <A claim recoverable 
only by action of account or bill in equity is so un- 
liquidated as not to be the subject of set-off.°? Al- 


49. Dexter-Portland Cement Co. v./ 51. 


Acme Supply Co., 147 Va. 758, 133 SE | ture Novelty Co., 
788. 


50. Benedict v. Bear, 252 Ill. A. 
439. 2. 


SET-OFF AND COUNTERCLAIM 


See Marks v. 
208 Ill. A. 186. 


52. Westminster Metal, 
v. Coffman, 123 Md. 619, 91 A 716. 


Dunn v. White, 


[57 C.J.] 435 


though it has been held that where defendant coun- 
terclaims for plaintiff’s breach of an agreement to 
pay his expenses, and the reasonable value of his 
time in the performance of services, the value of 
the time and amount of expenses being alleged, the 
items so claimed are not unliquidated,®* there is 
authority to the effect that damages from breach of 
contract are not rendered certain and capable of cal- 
culation by allegations in the declaration of set-off 
in regard to the prices which defendant had to pay 
to supply himself with the goods contracted for,®* 
or by the statement of the exact amount of damages 
claimed ;°*® and the verification of an open account 


_sued upon does not affect the nature of the demand 


so as to make it a certain demand within a statute 
providing that, if plaintiff’s suit is founded on a 
certain demand, defendant shall not be permitted to 
set off unliquidated or uncertain damages founded 
on a tort or breach of covenant on the part of plain- 
tuksss 

[§ 85] b. As Basis of Recoupment.*7 Unliqui- 
dated damages may be recouped, if they arise out 
of the transaction forming the basis of plaintifi’s 
action;°& but unliquidated damages arising out of 
an independent transaction,®® as unliquidated dam- 


American Furni- Ark.—Bloom v. Lehman, 27 Ark. 


489; Desha vy. Robinson, 17 Ark. 228; 
Co, | Robinson v. Mace, 16 Ark. 97; Wheat 
‘|v. Dotson, 12 Ark, 699. 


Jll.—-Selz v. Stafford, 284 Ill. 


ete., 


610, 


1 Ala. 645; 


: : 120 NE 462 [rev 205 Ill. A. 558]; Pitts 
[a] Rule applied.—Damages sus- Gridley v. Tucker, Freem. (Miss.) mos 33 
tained by a buyer in paying the con-| 209; State v. Eldridge, 65 Mo. 584. Mathis 211 ake A. ie ee 


tract price for steel of inferior qual- 54, 
ity are unliquidated for the purpose 
of set-off. Benedict v. Bear, 252 Ill. 
A, 439. 


51. U. S.—Norwood Paper Co. v. 
Columbia Paper Bag Co., 185 Fed. 454, 
107 CCA 524. 


Ga.—Findlay Brick Co. v. American 55 
Sewer Pipe Co., 18 Ga. A. 446, 89 SH ea 
535. (ey. 153. 

Tll.— Duncan Lumber Co. v. Leon- 56. 
ard Lumber Co., 332 Ill. 104, 163 NE 57. 
416° [aff 247 Til. A. 469]; Turnbull 
Joice Lumber Co. v. Chicago Lumber, 
CEC OO. loo) Liles ASmes tin. BU 1See 58. 
Sterling-Midland Coal Co. v. Great|197 Ill. A. 626. 
Lakes Coal, ete., Co., 240 Ill. A. 216; 59. Pitts v. 
Kelley v. Caffrey, 79 Ill. A. 278 (both (Mass.) 92. 
holding that where there is no claim 
for special damages but only for the 
difference between the contract and 61. 
the market prices, there is data from 
which the damages can be determined 
by calculation, and they should prop- 
erly be defined as liquidated). 


Md.—Westminster Metal, etc.,, Co. 
Vie Ree he, 23 Mids 6195 91s A716 


N. J.—Godkin v. Bailey, 74 N. J, L. 
655, 65 A 1032, 9 LRANS 1134. 


Va.—Dexter-Portlan'd Cement Co. v. 
Acme Supply Co., 147 Va. 758, 133 SE 63. 
788; Christian v. Miller, 3 Leigh (30 | Liquor Co., 
Va.) 78, 23 AmD 251. But see Rich- | 1162; 
ardson Constr. Co. v. Whiting Lum-|A.) 34 SW 356. 
ber Co., 116 Va. 490, 82 SE 87 (holding 64. 
damages in such case so far suscepti- 
ble of definite proof as to be set off 
against plaintiff's demand). 


W. Va.—Levine v. Mantell, 90 W. 
Va. 166, 111 SE 501: Van Raalte Co. 
v. Solof Bros. Co., 89 W. Va. 66, 108 
SE 488; Cook Pottery Co. v. Parker, 
86 W. Va. 580, 104 SE 51. 67. 


[a] Loss of profits.—Findlay Brick | § 1 
Co. v. American Sewer Pipe Co., 18 
Ga. A. 446, 89 SE 535; Sterling- Mia- 
land Coal Co. v. Great Lakes Coal, 
etc., Co., 240 Ill. A. 216; Cook Pottery 
Co. v. Parker, 86 W. Va. 580, 104 Sis 587. 


ete. Cos, 


A.) 138 SW 816. 


man vV. 


v. Johnson, 


son’s Est., 


128, 87 NE 558. 


68. 
How. 


American Laundry Mach. Co. 
Ve curnmler Onblie Ac oor 
gar Refining Co. v. Martin-Nelly Gro- | Ill. 
cery Co., 90 W. Va. 


{a] Express and implied warran- 
ties as to a machine. 
dry Mach. Co. v. Barr, 176 ill. A. 519. 


Collins. v. 


Smith, 70 Ala. 108. 


Hoffman v. Hiram Lloyd Bldg., 
204 Mo. A. 539, 223 SW 813. 


Illinois Glass Co. v. Ozell Co., 


Johnston v. 


60. State v. McHale, 16 Mo. 


62. Cumings v. Morris, 16 
Super. 560 [aff 25 N. Y. 625]; 
Ballou, 8 Cow. 
Russell v. Miller, 54 Pa. 154; Sennett 
baal tet 
Barrett, 28 Pa. Super. 349; 
Ve Mrancis, 17 Par Dist. (679% 
5 WklyNC (Pa.) 14 


McKinney 
(Tex. Civ. A.) 7201 (Siw: 
McCarty v. Squyres, (Tex. Civ. 


Taylor-Stites 
Manufacturers’ Bottle Co., 201 Mass. 


65. Taylor-Stites 
Manufacturers’ Bottle Co., 


66. Hallinan v. Levytansky, 
Civ. A.) 102 SW 463. 


Recoupment defined see supra 


U. S.—Winder v. Caldwell, 14 
434, 448, 14 L. ed. 487. 


Ala.—Hatchett v. Gibson, 


155 Ill. A. 338; Chicago Legal News 


American Su-|Co. v. Browne, 5 Ill. A. 250 [aff 103 


317]. See Madsen v. Hogans, 189 
730, 111 SE 759. Ill. A. 589; Holslag v. Morse, 188 Tl. 
A. 607; Burroughs v. Selleck, 185 Ill. 

American Laun- A, 446. ‘ 
Ae cat v. Humphrey, 39 Me. 


Farquar, 4 Litt. 


Mich.—Ward v. Fellers, 3 Mich. 281. 
Miss.—Raymond v. State, 54 Miss. 


562, 28 AmR 382; Myers v. Estell, 47 
Miss. 4, 


Ni. J.—Parker v.. Hartt, 32°N. d.. Blas 
225 [aff 32 N. J. Eq. 844]. 


‘ N. Y.—Merry Realty Co. v. Shamo- 
Holmes. ft. sCUSB iy ote, Heal Est. Go, 186. Aros One 
538, 174 NYS 627 [aff 103 Mise. 9, 169 
A. 478.| NYS 696]; Batterman y. Pierce, 3 
Wise v. Ferguson, (Tex. Civ. ae Dials Ives v. Van Epps, 22 Wend. 
N. ¥ Tenn.—Nashville, ete, R. Co. v. 
Sher. | Chumley, 6 Heisk. 325. 
CNSAYE er 3 0.49 W. Va:'—Cook Pottery Co. v. Park- 


er, 86 W. Va. 580, 104 SH 51. 


But see Hall’s App, 40 Pa. 409 
(where the court says that unliq- 
uidated damages in tort could not be 
recouped). 


“Although it is true, as a general 
rule, that unliquidated damages can- 
not be the subject of set-off, yet it 
is well settled that a total or partial 
failure of consideration, acts of non- 
feasance or misfeasance, immediately 
connected with the cause of action, or 
any equitable defense arising out of 
the same transaction, may be given 
in evidence in mitigation of damages, 
or recouped; not strictly by the way 
of defaleation or set-off, but for the 
purpose of defeating plaintiff’ s action 
in whole or in part, and to avoid cir- 
cuity of action.” Winder v. Caldwell, 
14 How. (U. S.) 434, 443, 14 L. ed. 487. 


69. Dexter-Portland Cement Co. 
Fevee Supply Co., 147 Va. 758, 133 si 
88 


335; Appleby v. 


Richmond 
Thom- 


v. Southwestern 


Glass ‘Cow vive 


Glasses Cory evs 
supra. 


(Tex. 


13 Ala. 
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ages arising out of a tort independent of, and dis- 
connected with, the transaction sued on‘® cannot 


be recouped. 


[§ 86] c. As Basis of Set-Off"'—(1) At Law. 
Although in some jurisdictions statutes of set-off 
and counterclaim have been construed, 
sence of any limitations therein, to permit any cause 


[a] Rule applied.—Unliquidated 
damages for failure to deliver cement, 
arising out of an independent transac- 
tion, are not proper matters of com- 
mon law or statutory recoupment. 
Dexter-Portland Cement Co. v. Acme 
Supply Co., 147 Va. 758, 133 SE 788. 


[b] In Kentucky a claim for un- 
liquidated damages, whether based 
on contract or tort, cannot be availa- 
ble as a defense, unless connected 
with the subject of the action. Som- 
rall v. Raymond, 7 Ky. Op. 119. 


70. Copeland v. White, 17 Ga. A. 
565, 87 SE 846; Roth v. Reiter, 213 
Pa. 400, 62 A 1063; Fink v. U. S. Coal, 
ete., Co., 72 W. Va. 507, 78 SE 702. 


71. Set-off defined see supra § 3. 


72. Stevens v. Able, 15 Kan. 584; 
Braden v. Gulf Coast Lumber Co., 89 
Ok, 215, 215 P 202. 


73. U. S.—Winder v. Caldwell, 14 
HOW. 404, 114 du.) eds 4875. “U. oS. Vv. 
Buchanan, 8 How. 83, 12 L. ed. 997; 
Tayloe v. Sandiford, 7 Wheat. 138, 5 
ede ioS4; McNeal-Edwards Co. v. 
Hrank la Voune :Co;,. 42, Ws (2d). 362) 
35 KF. (2d) 829; “McCallum v. Wing, 31 
F. (2d) 940 [den reh 30 F, (2d) 505]; 
The Zouave, 29 Fed. 296; Armstrong 
v. Brown, 1 F. Cas. No. 542, 1 Wash. 
43; Homas v. McConnell, 12 F. Cas. 
No. 6,656, 3 McLean, 381; Siaiw. 


Wells, 28 F. Cas. No. 16,663, 2 Wash. 
C. C. 161; U.S. v. Williams, 28 F.. Cas, 
No. 16,721, 5 McLean 133; Vose v. 
Philbrook, 28 F. Cas. No. 17,010, 3 
Story 335. 


Ark.—Suhs v. Homewood Rice Land 
Synd., 128 Ark. 19, 193 SW 271; Brun- 
son v. Teague, 123 Ark. 594, 186 SW 
78; B. A. Stevens Co. v. Whalen, 95 
Ark. 488, 129 SW 1081; Gerson Vv. 
Slemons, 30 Ark. 50; Robinson v. 
Mace, 16 Ark. 97; Wheat v. Dotson, 
12 Ark. 699; Woodruff v. Laflin, 4 
Ark. 527; Dugan v. Cureton, 1 Ark. 
81, 31 AmD 727. 


Cal.—Ricketson v. 
Cal. 330. 

Conn.—New Haven Pipe 
Work, 44 Conn. 230. 


nee C.—Dale v. Richards, 21 D. C. 
312. ; 


Ga.—Mell v. Moony, 
Grimes v. Reese, 30 Ga. 330; Jordan 
wen wordan, 12; Ga... 77: Crenshaw. Vv. 
Jackson, 6 Ga. 509, 50 AmD 361. 


Ill.—Luther v. Mathis, 211 Ill. 


Richardson, 19 


Coz Ava 


30 Ga. 413; 


A. 


596; Bradley v. Progressive Metal, 
etc., Co., 205 Ill. A. 552; Kelley vy. 
Caffrey, 79 Ill. A. 278. See Reid v. 


McKinney, 202 Ill. A. 129. 


Ind.—West v. Hayes, 104 Ind. 251, 
8 NE 932; Miles v. Elkin, 10 Ind. 329; 
Abbott v. Smith, 4 Ind. 452; Rodman 
vw. Baldwin, 2 ‘Ind. 105; Smith v. 
Smith, 1 Ind. 476; McKinney v. Bel- 
lows, 3 Blackf. 31. But see Hendry 
vy. Hendry, 32 Ind. 349; Irish v. Snel- 
son, 16 Ind. 365 (both holding that an 
unliquidated demand growing out of 
unsettled partnership accounts may 
be set off). 


Iowa.—Sample v. Griffith, 5 Iowa 
376. 

Me. 
Ayer, 


Ruggles Lightning Rod Co. v. 
124 Me. 17, 125 A 144; Hall v. 


SET-OFF AND COUNTERCLAIM é 


of action arising from contract, whether it be for a 
liquidated demand or for unliquidated damages, to 


constitute a set-off, and be pleaded as such in any 


in the ab- 


Glidden, 39 Me. 445; 
phrey, 39 Me. 382. 


Md.—Schlens v. Poe, 128 Md. 352, 
97 A 649; Impervious Products Co. v. 
Gray, 127 Md. 64, 96 A 1; Westmin- 
ster Metal, etc., Co. v. Coffman, 126 
Md. 619, 91. A163 Hearn sv, iCullin, 
54 Md. 533; Smith v. Washington 
Gaslight Con oe ak 12, 100 AmD 49. 


Rogers v. Hum- 


Manufacturers’ Bottle Co., 201 Mass. 
123, 87 NE 558; Barry v. Cavanagh, 
127 Mass. 394; ‘Union Mut. Mar. Ins. 
Co. v. Howes, 124 Mass. 470; Taft v. 
Larkin, 123 Mass. 598; Warren v. 
Franklin Ins. Co., 104 Mass. 518; Mon- 
tague v. Boston, ete., Iron Works, 97 
Mass. 502; Cardell v. Bridge, 9 Allen 
355; Corey v. Janes, 15 Gray 543; 
Phelps v. Rice, 10 Mete. 128; St. Louis 
Perpetual Ins. Co. v. Homes, 9 Metc. 
39; Pitkin v. Frink, 8 Metce. 12. 


Mich.—Critz v. Cropsey, 190 Mich. 
690, 157 NW 3856; Shipman vy. Coryell, 
105 Mich. 395, 63 NW 410; Wood Mow- 
ing, etc., Mach. Co. v. Seaver, 90 Mich. 
546, 51 NW 637; Randall v. Baird, 66 
Mich. 312, 33 NW _ 506; Powell v. 
Powell, 52 Mich. 432, 18 NW 203; Car- 
ter v. Jaseph, 48 Mich. 615, 12 NW 
876; Hunt v. Middleworth, 44 Mich. 
448, 7 NW 57; Howell v. Medler, 41 
Mich. 641, 2 NW 911; Hendricks v. 
Toole, 29 Mich. 34; Mitchell v. Shuert, 
16 Mich. 444; Ward v. Fellers, 3 
Mich. 281. 


Miss.—McCune v. Commercial Pub. 
Co., 148 Miss. 164, 114 S 268; W. T. 
Adams Mach. Co. v. Thomas, 87 Miss. 
391, 39 S 810; Raymond v. State, 54 
Miss. ° 562, 28 AmR 382: Caspar v. 
Thigpen, 48 Miss. 635; Myers v. Es- 
telle, 47 Miss. 4; Whitaker v. Robin- 
son, 10 Miss. 349; Gridley v. Tucker, 
Freem. 209. 


Mo.—State v. Eldridge, 65 Mo. 584; 
Empire Transp. Co. v. Boggiano, 52 
Mo. 294; Gunn v. Todd, 21 Mo. 303, 64 
AmD 231; Brake v. Corning, 19 Mo. 
125; Pratt v. Menkens, 18 Mo. 158; 
Mahan v. Ross, 18 Mo. 121; Johnson 
v. Jones, 16 Mo. 494; State v. Modrell, 
15 Mo. 421; Hoffman v. Hiram Lloyd 
Bldg., etc., Co., 204 Mo. A. 539, 223 SW 
813; Bauerdorf v. Henry Vose Wall 
Paper Co., (A.) 203 SW 220; Thayer- 
Moore Brokerage Co. v. Campbell, 164 
Mo. A. 8, 147 SW 545; Scarritt Estate 
Co. v. Schmelzer, etc., Co., 110 Mo. A, 
406, 86 SW 489; McCuin v. Frazier, 38 
Mo. A. 63; State v. McHale, 16 Mo. A. 
ean tae v. -LLewandovska, 15 Mo. 


ie ey ee v. Clarkson, 2 Mont. 


N. H.—Derry Loan, etc., Co. v. 
coner, 152 A 427; Barker v. Barker, 62 
N. H. 366; Robinson vy. Gilman, 43 N. 
H. 485; Drew v. Towle, 27 N. H.°412, 
59 AmD 380. 


N. J.—yYeskel v. Gross, 106 N. J, L. 
611, 148 A 920 [aff 105 N. J. L. 308, 144 
A 312]; Reim v. Bissinger, 75 N. J. L. 
289, 68 A 88; Godkin v. Bailey, 74 N. 
J, i. 655, 65 A 1032, 9 LRANS, 1134; 
Slaytor-Jennings Co. v. Specialty Pa- 
per Box Co., 69 N. J. L. 214, 54 A 247, 
State v. Welstead, 11 N. J. L. 397; 
Taylor v. Stout, 1 N. J. L. 63; Curtis- 
Warner Corp. v. Thirkettle, 101 N. J. 
Eq. 279, 184 A 299; Corson v. Bailey, 


Fal- 


action founded upon contract,?? ordinarily, in the. 
absence of statutory provision therefor, unliquidat- 
ed damages cannot be pleaded as a set-off,”* even 
though plaintiff 


agreed to pay them when ascer- 


98 IN.@ de ides con to AG 450) Baincenve 
Magowan, (Ch.) 43 A 278; Trotter v. 
Heckscher, 40 N. J. Eq. 612, 4A 88; 
Parker v. Hartt,~32 N. J. Eq, 225 [aft 
32 N. J. Eq. 84 AG. 


N. C.—Terrell v. Walker, 66 N. C. 
244; Wheeler v. Dunn, 27 N. C. 380; 
Lindsay v. King, 23 N. C. 401; 
v. Ashe, 2 N. C. 471. 


Or.—Burrage v. Bonanza Colds etc., 


Min. Co., 1G9 Gy Pa C66. 


R. I.—Cole v. Shanahan, 24 R. I. 
427, 538 A 273; Clyde v. Knight, 12 R. 


12 Or. 


I..194; Bell v. Ward, 10 R. I. 503; 
Smith v. Eddy, 1 R. I. 476. 
Tenn.—Mack v. Hugger Bros. 


Constr. Co., 153 Tenn. 260, 283 SW 448, 
46 ALR 389; Arco Co. v. Garner, 143 
Tenn. 262, 227 SW 1025; Nashville, 
ete., R. Co. v. Chumley, 6 Heisk. 325; 
Russell v. Smith, 1 Tenn. Cas. 18. 


Va.—Dexter-Portland Cement Co. v. 
Acme Supply Co., 147 Va. 758, 133 SE 


788; Kinzie v. Rieley, 100 Va. 709, 42 
SE 872; Harrison v. Wortham, 8 
Leigh 296; Christian v. Miller, 3 


Leigh (30 Va.) 78, 283 AmD 251; Web- 
ster v. Couch, 6 Rand. (27 Va.) 519. 
But see Newport News, ete., R. ete., 
Electric Co. v. Bickford, 105 Va. 182, 
52 SE 1011 (holding that under the 
statute permitting ‘defendant in any 
action on a contract to file a plea al- 
leging any such failure in the consid- 
eration therefor, fraud in its procure- 
ment or any other matter which 
would entitle him to damages at law 
or relief in equity against the obli- 
gation of the contract, it is immate- 
rial that defendant’s claim is unligq- 
uidated if it is based on matters di- 
rectly connected with the subject of 
the action). 


W. Va.—Hooper-Mankin Fuel Co. v. 
Shrewsbury Coal Co., 94 W. Va. 442, 
119 SE 176; American Sugar Refinery 
Co. v. Martin-Nelly Grocery Co., 90 
W. Va. 730, 111 SE 759; Levine v. 
Mantell, 90 W. Va. 166, 111 SE 501; 
Van Raalte Co. v. Solof Bros. Co., 89 
W. Va. 66, 108 SE 488; Cook Pottery 
Co. v. Parker, 86 W. Va. 580, 104 SE 
51; Fairbanks v. Breckinridge, 84 W. 
Va. 233, 99 SE 398; Dodge v. Brown, 


74 W. Va. 466, 82 SE 262; Wink v. 
Us Sos Coalt etc., Cote W. Va. 507, 
78 SE 702; Ashland Coal, etc., Co. v. 
Hull Coal, ete., Corp., 67 W. Va. 508, 
68 SE 124; Case Mfg. Co. v. Sweeny, 
47 W. Va. 638, 35 SE 853; Clark’s 
Cove Guano Co. v. Appling 33 W. Va. 


470, 10 SE 809; Baltimore, ete, R. 
Co. v.. Jameson, 138 We Va. 833,031 
AmR 775. But see Davis v. Baker, 45 
W. Va. 455, 32 SE 239 (holding that 
unliquidated damages arising out of 
be transaction sued on may be set 
off). 


Wis.—Norton v. 
195. 


Eng.—Bow v. The Camosun, [1909] 
. 597; Hardcastle v. Bite ee 


Rooker, 1 Pinn. 


a 
a} 


97 Reprint 687; Meyer V. Dresser, 16 
. S. 646, 111 HCL 646, 143 Re- 
print ace Howlet  v. Strickland, 
Cowp. 56, 98 Reprint 965; Crampton 
Vis Walker, Shel Degas ad pasyrl lp 107 BCL 321, 
121 Reprint 463; Crawford v. Stirling, 
4 Esp. 207, 170 Reprint 693; Grant v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Hogg 
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§ 86] 


tained,‘* or although the demand which defendant 
seeks to interpose as a set-off becomes liquidated 
after the commencement of the action in which it 
is sought to be interposed;7*® and as the rule al- 
most universally followed is that a claim sounding 
in tort is not the subject of set-off,7® it follows with 
greater force that a claim for unliquidated damages 


Royal Exch. Assur. Co., 5 M. & S. 439, 
105 Reprint 1111; Weigall v. Waters, 
6 T. R. 488, 101 Reprint 663; Freeman 
v. Hyett, W. Bl. 394, 96 Reprint 224; 
Tagart v. Marcus, 36 Wkly. Rep. 469. 


Ont.—Grills v. Farah, 21 Ont. L. 
457, 16 OntWR 285; Allen v. Chis- 
Holi; .3'3 -U; C.'@. Be 237: 


{a] In Kentucky (1) the rule of 
the text applies. Merchants’ Whole- 
Sale Grocery Co. v. Bond-Foley Lum- 
ber Co., 222 Ky. 320, 300 SW 872; 
Stone v. Morrison, 219 Ky. 624, 294 
SW 179; Day v. Rogers Bros. Coal 
Con 216) Ky. 817, 288) SWi5 13)" Dutt 
v. Wilking, 203 Ky. 817, 263 SW 3:73; 
Gore v. Ferguson, 201 Ky. 368, 256 SW 
720; Simons v. Douglas, 189 Ky. 644, 
225 SW 721; Cross v. Snyder, 164 Ky. 
370, 175 SW 641; Doysher v. Adams, 
29 SW 348, 16 KyL 582; Shropshire 
v. Conrad, 2 Mete. 143; Patrick v. 
Langston, 5 J. J. Marsh. 653; Bruce 
v. Burdet, 1 J. J. Marsh. 80; Pember- 
ton v. Brown, 5 Litt. 3; Farquhar v. 
Collins, 3 A. K. Marsh. 31; Williams 
v. Gilchrist, 3 Bibb 49; Morrison v. 
Hart, Hard. 150; Brannin v. Crouch, 
10 KyL 778; Marks v. Squair, 10 KyL 
589; Forbes v. Cooper, 9 Kyl 716. 
(2) The code provisions relating to 
set-off having been held not to change 
the former law on the subject as to 
unliquidated demands. Simons sv. 


Douglas, 189 Ky. 644, 225 SW 721; 
Shropshire v. Conrad, 2 Metc. 143; 
Marks v. Squair, 10 KyL 589; Forbes 


Ww. Cooper, 9 Kyi 716. (C3) Effect of 
insolvency or nonresidence of plain- 
tiff see infra § 87. 


[b] In New York (1) the rule of 
the text obtains. Keon v. Saxton, 227 
App. Div. 733, 236 NYS 503; Merry 
Realty Co. v. Shamokin, etc., Real 
Est. Co., 186 App. Div. 538, 174 NYS 
627 [aff 103 Misc. 9, 169 NYS 696]; 
Cumings v. Morris, 16 N. Y. Super. 
560 [aff 25 N. Y. 62549; Deming v. 
i<emp, 6 Ne Yo Super: 147; Hart’ v; 
Brady, 3 N. Y. Super. 626; Diehl v. 
General Mut. Ins. Co., 3 N. Y. Super. 
257; S. Liebmann’s Sons Brewing Co. 
v. Di Nicolo, 46 Misc. 268, 91 NYS 
791; Batterman v. Pierce, 3 Hill 171; 
Tuttle v. Tompkins, 2 Wend. 407; 
Sherman v. Ballou, 8 Cow. 304; Gor- 
don v. Bowne, 2 Johns. 150; Brown v. 
Cuming, 2 Cai. 33; Jennings v. Web- 
ster, 8 Paige 502, 35 AmD 1722; Liv- 
ingston v. Livingston, 4 Johns. Ch. 
287; Hackett v. Connett, 2 Edw. 73. 
(2) Under the statute of 1801 un- 
liquidated damages could not be set 
off in an action of assumpsit in courts 
of record, and by the act of 1812, on 
the subject of set-offs, such demands 
were the subject of set-off; but by 
the Revised Statutes, the law was re- 
stored as it was in 1801, and un- 
liquidated damages could not be set 
off. Butts v. Collins, 13 Wend. 139. 


[c] Demands against United States. 
—An unliquidated demand cannot be 
set off against the United States. U. 
S. v. Buchanan, 8 How. 838, 12 L. ed. 
997; U.S. v. Wells, 28 F. Cas. No. 16,- 
662) 2ewWasha Ge. (C1605) U. (Stev. awal- 
liams, 28 F. Cas. No. 16,721, 5 McLean 
i332 

74, Robison v. Hibbs, 48 Ill. 408; 
Corey v. Jones, 15 Gray (Mass.) 543. 


~ fa] Rule applied.—Where plain- 
tiff's hogs entered defendant’s field, 
‘and destroyed his corn, and plaintiff 
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promised to pay for the corn, the 
damage sustained by the trespass was 
not thereby liquidated. Robison v. 
Hibbs, 48 Ill. 408. 


75. Haselton v. Pray, 18 N. H. 554; 
Cleveland Rubber Co. v. Bradford, 6 
op Dec. (Reprint) 1160, 11 AmLRec 

4, 


76. See infra § 73. 
77. Ala.—Betts v. Gunn, 31 Ala. 
219; Pulliam v. Owen, 25 Ala. 492. 


Ark.—Woodruff v. 
527, 


Fla.—Griffing Bros. Co. v. Winfield, 
53 Fla. 589, 43 S 687; Hall v. Penny, 
13 Fla. 621; Robinson v. L’Engle, 13 
Fla. 482. 


Ill.—Robison v. Hibbs, 48 Ill. 408. 
Ind.—Abbott v. Smith, 4 Ind. 452. 


SURO ei ne v. Crouch, 10° Kyl 


Mass.—Pitts v. Holmes, 10 Cush. 


Laflin, 4 Ark. 
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ars J.—Cooper v. Crane, 9 N. J. L. 


N. Y.—Sherman v. Ballou, 8 Cow. 
304; Holbrook v. American F, Ins. 
Co., 6 Paige 220. 


Okl.—Tracy v. Norvell, 92 Okl. 240, 
219), P3384. 


Pa.—Glennon v. Lebanon Mfg. Co., 
1402. 594, 2A 42912 RAL So be 
Hunt v. Gilmore, 59 Pa. 450; Kachlein 
v. Ralston, 1 Yeates 571; Kachlin v. 
Mulhallon, 2 Dall. 237, 1 L. ed. 363; 
Philadelphia v. O’Conner, 9 Pa. Dist. 
230; 23 | Pa...Co;'+6533 (Ackerman v. 
Smith, 1 Pearson, 302; Linen v. Feltz, 
13 LancBar 24, 3 LTRepNS 107; Mor- 
ris v. Pott, 1 LegRec 175; Tinicum v. 
Farrell, 8 WklyNC 502; McIlvaine v. 
A. W. Rand Co., 6 WKlyNC 176; Leh- 
maier v. Born, 1 WklyNC 444; Brown 
Vip MOVOStels, 4-2. Ran Dist epCon 43a: 
Thomas v. Friedman, 28 Pa. Dist. 693. 


Tenn.—Brady v. Wasson, 6 Heisk. 
131. 


Tex.—Thomas v. Hill, 3 Tex. 270; 
McCarty v. Squyres, (Civ. A.) 34 SW 
356. 


Set-off of claims arising in tort gen- 
erally see supra § 73. 


78. See supra § 20. 
79. See cases infra this note. 
[a] In Alabama (1) under the code 


unliquidated damages may be set off 
if they do not sound in damages mere- 
ly (Burns v. Reeves, 127 Ala. 127, 28 
S 554; Hunt v. Johnson, 96 Ala. 130, 
11 S 387; Lang v. Waters, 47 Ala. 624; 
Steverson v. Agee, 9 Ala. A. 389, 63 S 
794), (2) but where defendant’s de- 
mand sounds in damages merely, it 
cannot be set off (Norton v. Bumpus, 
221 Ala. 167, 127 S 907; Nelms v. Hill, 
85 Ala. 583, 5 S 344; Collins v. Greene, 
67" Ala. 2113 “Mobile: ete. Ri (Co. 
Glanton, aos Alak esioi2,0) Sie pAumiEva Mibi 
Walker v. McCoy, 34 Ala. 659; Gibson 
v. Marquis, 29 Ala. 668). (3) “A debt 
or demand not ‘sounding in damages 
merely’ is one which, when the facts 
upon which it is based are es- 
tablished, the law is capatle of meas- 
uring accurately by a pecuniary 


sounding in tort 1s unavailable as a set-off.77 
in the spirit of the remedy, however, which is to lit- 
igate matters between the parties in one action, so 
far as is possible,’® some statutes are construed to 
allow a set-off arising ex contractu, although the 
claim may be for an unliquidated amount.7® 


Demands not payable in money but in property, 
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More 


standard” (Code [1923] § 10173). See 
Mobile, etc., R. Co. v. Williams, 219 
Ala. 238, 121 S 722 (applying the stat- 
utory definition). (4) So, a demand 
sounding in damages merely is in- 
terpreted to include that class of de- 
mands where, when the facts are as- 
certained, the law is incapabése of 
measuring the damages by a pecuni- 
ary standard (Nelms v. Hill, 85 Alta. 
583, 5 S 344; Collins v. Greene, 67 
Ala. 211; Rosser v. Bunn, 66 Ala. 89; 
Sledge v. Swift, 53 Ala. 110; Holley 
v. Younge, 27 Ala. 203, 206); (5) and 
if the law does not fix the measure 
of damages, if they are committed to 
the judgment of the jury, dependent 
on the circumstances of the particular 
case, the demand sounds in damages 
merely, and is not available as a set- 
off (Sledge v. Swift, supra; Martin 
v. Wharton, 38 Ala. 637; Walker v. 
McCoy, 34 Ala. 659; Holley v. Younge, 
supra). (6) Thus, where the claim is 
one for which punitive or vindictive 
damages may be recovered, such ac- 
tion sounds in damages merely and is 
not subject to set-off. Norton v. 
Bumpus, 221 Ala. 167, 127 S 907; 
Nelms v. Hill, 85 Ala. 583, 5 S 344; 
Rosser v. Bunn, 66 Ala.,.89; Walker 
v. McCoy, 34 Ala. 659. (7) Since ex- 
emplary damages may be recovered 
Where timber is carried off without 
the owner’s consent, a cause of action 
for such a trespass is one sounding in 
damages merely, and cannot be made 
the subject of a set-off. Rosser v. 
Bunn, supra. (8) An inchoate right 
of dower is a demand sounding in 
damages merely and cannot be set off 
(Martin v. Wharton, 38 Ala. 637), (9) 
and so, it has been held, is a claim for 
damages for libel or slander, although 
the tort complained of was held to 
relate to the contract sued on, or to 
its subject matter or breach (Martin 
v. Brown, 75 Ala. 442), (10) a claim 
recoverable only in an action of tres- 
pass ‘de bonis asportatis (Nelms v. 
Hill, 85 Ala. 588, 5 S 344; Walker v. 
McCoy, 34 Ala. 659), (11) and an ac- 
tion for malicious prosecution 
(Barnes v. Marshall, 193 Ala. 94, 69 
S 486), (12) in which case the statu- 
tory restriction cannot be evaded by 
claiming as liquidated damages the 
attorney’s fees incurred by defendant 
in defending himself against the al- 
leged prosecution (Barnes v. Mar- 
shall, supra). (13) Claims which 
have been held proper subjects of 
set-off as not sounding in damages 
merely include claims for damages 
for trespass on land (Craft v. Craft, 
209 Ala. 226, 95 S 901), (14) conver- 
sion of chattels (Morris v. Attalla 


Bank, 153 Ala. 352, 45 S 219; Debter 
v.| Henry, (44) ‘Ala. 552) 39S. 172). iGl5) 
for example, conversion of fruit 


trees (Copeland v. Union Nursery Co., 
187 Ala. 148, 65 S 834); (16) damages 
done to defendant’s crops by plain- 
tiff's mules (Johnson v. Aldridge, 95 
Ala. 77, 9 S 513); (17)- damages: to 
crops and cattle by reason of defend- 
ant’s drunkenness (Middleton y. Fo- 
shee, 192 Ala. 265, 68 S 890 [an equita- 
ble action for set-off]);. (18) breach 
of covenant by plaintiffs and others 
(Maryland Fidelity, ete., Co. v. Walk- 
er, 158 Ala. 129, 48 S 600), (19)’ the 
demand of a mortgagor of perishable 
chattels, arising from breach of the 
mortgagee’s implied contract to buy 
them, and refusing consent for their 
sale (Gulfport Fertilizer Co. v, 


438 [57 C.J.] 


the value of which is not ascertained either by the | contract of the 


Jones, 15 Ala. A. 280, 73 S 145), (20) 
and a claim by such mortgagor 
against the mortgagee for damage to 
property, by use or waste, taken in 
detinue against the mortgagor and 
improperly delivered to the mortga- 
gee by the sheriff (Torbert v. McFar- 
Jand? 172 Bia. LUT SoS: Slay Car) In 
an action by a corn products com- 
pany for the purchase price of glu- 
cose sold defendants, where it ap- 
peared that defendants deducted cer- 
tain amounts claimed to be due them 
under a profit-sharing plan, and sent 
a check to plaintiff for the balance, 
and the dispute was with respect to 
such set-off, and not as to the amount 
of plaintiff's demand against defend- 
ants, defendants could not, without 
plaintiff's consent, apply a counter- 
claim or cross demand to the admit- 
ted indebtedness due plaintiff, and 
thereby reduce the amount of plain- 
tiff's demand or create a dispute in 
respect to the amount due therein. 
Dreyfus v. Corn Products Co., 204 Ala. 
593, 86 S 386. (22) One of two real 
estate men occupying the same office 
is unauthorized to set off a disputed 
claim for office rent and expenses 
against the other’s admitted claim 
for an agreed share of the commis- 
sion for the sale of land which had 
been listed with the former, and so 
claim accord and satisfaction by a 
check indorsed, “Settlement in full,” 
cashed by the payee under protest. 
Brent v. Whittington, 214 Ala. 613, 
108 S 567. (23) Prior to the code it 
was held that unliquidated damages 
could not be‘set off. Sledge v. Swift, 


SoneAla eo Os" Wray Vv. Furniss, 27 
Ala. 471; Pulliam v. Owen, 25 Ala. 
492; Hatchett v. Gibson, 13 Ala. 587; 


Handley v. Dodson, 7 Ala. 359; Mc- 


Cord v. Williams, 2 Ala. 71; Dunn v. 
White, 1 Ala. 645. 
{b] In Georgia under the code 


which allows defendant to set off a 
claim of the same nature with plain- 
tiff's demand, unliquidated damages 
arising on another contract may be 
the subject of set-off in an action on 
a promissory note. Webb-Harris 
Auto Co. v. Industrial Acceptance 
Corp., 164 Ga. 54,137 SE 770; Pickett 
v. Andrews, 135 Ga. 299, 69 SE 478; 
Fontaine v. Baxley, 90 Ga. 416, 17 SE 
1015; Reynolds v. Speer, 38 Ga. A. 
570, 144 SE 358; Bagwell Mfg. Co. v. 
Royer Wheel Co., 29 Ga. A. 4, 113 SE 
56. 


{e] In Illinois (1) to make a plea 
of set-off available, the damages to 
be set off must be liquidated or they 
must spring from the same transac- 
tion that the action is brought on. 
Raymond v. Varnum, 185 Ill. A. 289. 
(2) Thus unliquidated damages may 
be set off if they arise out of the 
transaction sued on (Sanger v. Finch- 
er, 27 Ill. 346; Crabtree v. Kile, 21 Ill. 
180; Sargeant v. Kellogg, 10 Ill. 273; 
Hawks v. Lands, 8 Ill. 227; Kaskas- 
kia Bridge Co. v. Shannon, 6 Ill. 15; 
Nichols v. Ruckells, 4 Ill. 298; Ed- 
wards y. Todd, 2 Ill. 462; Sandow Mo- 
tor Truck Co. v. Brown, 216 Ill. A. 
103; Tartt v. Ramey, 158 Ill. A. 468; 
South Chicago City R. Co. v. Work- 
man, 64 Ill. A. 383; Weaver v. Penny, 
17 Ill. A. 628; Hartshorn v. Kinsman, 
16 Ill. A. 555; see Perfection Pulver- 
izing Mills v. Keiser, 203 Ill. A. 383; 
but see Holslag v. Morse, 188 Ill. A. 
607), (3) but not when they arise out 
of a different contract or transaction, 
unconnected with the subject matter 
of plaintiff's suit (Dunean Lumber Co. 
v. Leonard Lumber Co., 332 Ill. 104, 
163'NE 416 [aff 247 Ill. A. 469]; Hig- 
bie v. Rust, 211 Ill. 333, 71 NE 1010, 
103 .AmSR 204 [aff 112 Ill. A. 218]; 
Ewen v. Wilbor, 208 Ill. 492, 70 NE 
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575 [aff 99 Ill. A. 132]; Clause v. Bul- 
lock Printing Press Co., 118 Ill. 612, 
9 NE 201; Robison v. Hibbs, 48 I11. 
408; De Forrest v. Oder, 42 Ill. 500; 
Bush v. Kindred, 20 Ill. 93; Sargeant 
v. Kellogg, 10 Ill 273; Hawks v. 
Lands, 8 Ill. 227; Benedict v. Bear, 
252 Ill. A. 439; Duncan Lumber Co. 
v. Leonard Lumber Co., 247 Ill. A. 
469 [aff 332 Ill. 104, 163 NE 416]; 
Miller Fruit*Co. v. Kellerman, 229 Ill. 
A. 499; Shane Bros., ete., Co. v. 
Striglos, 228 Ill. A. 397;. Hammans v. 
Powell Myers Lumber Co., 220 III. 


A. 196; Western Coal, etec., Co. v. Nor- 
vell, 212 Ill. A. 218; Illinois Glass Co. 
v. Ozell Co., 197 Ill. A. 626; Sleepy 
Eye Milling Co. v. Hartman, 184 Ill. 
A. 308; Bevier v. Horn, 180 Ill. A. 
547; Marrone v. Ehrat, 175 Il. A. 
649; Turgrinson v. Meyer, 155 Ill. A. 
B53s -Carye va Nibio,;, £55. Ac33.85 
Robidoux vy. Baltz, 153 Ill. A. 100; 


Carnegie v. Dawney, 178 Ill. A. 413; 
American Laundry Mach. Co. v. Barr, 
176 Ill. A. 519; Turnbull Joice Lum- 
ber Co. v. Chicago Lumber, etc., Co., 
152 Ill. A. 347; Horn v. Noble, 95 Ill. 
A. 99; Gunnerson v. Erickson, 69 Ill. 
A; 159; Smith v. Billings, 62 Ill. A. 
T7; Brooks v. “Brady, 53 fll. A. 155; 
Lake Superior Mineral Land Dev. Co. 
v. Clapp, 50 I. A. 301; Poppers, Vv. 
Meager, 33 Ill. A. 19; Hartshorn v. 
Kinsman, 16 Ill. A. 555; see Marks v. 
American Furniture Novelty Co., 208 
Ill. A. 186; Falkenau v. Smedley, 200 
hice At 6s" Quality Car Co. vw. Corkal, 
187 Ill. A. 2; First Nat. Bank v. John 
AS Bryant Piano Com iss) Lue SAS ats 
(4) The fact that plaintiff is a non- 
resident does not give defendant the 
right to set off against plaintiff's 
claim unliquidated damages growing 
out of a different contract. Duncan 
Lumber Co. v. Leonard Lumber Co., 
332 Ill. 104, 163 NE 416 [aff 247 Il. 
A. 469]; Benedict v. Bear, 252 Ill. A. 
439; Miller Fruit Co. v. Kellerman, 
229 Ill. A. 499; Hammans y. Powell 
Myers Lumber Co., 220 Ill. A. 196. 
But see General Platers’ Supply Co. 
v. L Hommedieu, ete., Co., 228 Ill. A. 
201 (which, although apparently con- 
tra, was distinguished in Duncan 
Lumber Co. v. Leonard Lumber 
Co., 247 Ill. A. 469 [aff 332 Ill. 104, 
163 NE 416]); Nissly v. Wainer, 
211 Ill. A. 254. (5) Items interposed 
by way of set-off if representing work 
and labor performed, are not to be re- 
garded as unliquidated, if there is 
any reasonable doubt as to whether 
they are connected with the contract 
which is the basis of the action. 
Tartt v. Ramey, 158 Ill. A. 468. 


[ad] In Indiana under the. enact- 
ment that a set-off must arise “out of 
a debt, duty or contract, liquidated or 
not” unliquidated, damages may be 
set off where they arise out of a debt, 
duty, or contract. Stockton v. Graves, 
10 Ind. 294. 


[e] In Kansas (1) “the law relat- 
ing to set-offs has been broad- 
ened to embrace claims not recog- 
nized as such by the laws of many 
other states’? (Gardner v. Risher, 35 
Kan. 938, 10 P 584, 587), (2) and un- 
der the statutes providing that de- 
fendant may set forth, in his answer, 
as many grounds of defense, counter- 
elaim, set-off, and for relief as he may 
have, whether they be such as have 
been theretofore denominated legal 
or equitable, or both, and that a set- 
off can only be pleaded in an action 
founded on contract, and must be a 
cause of action arising upon contract, 
or ascertained by the decision of. a 
court, any cause of action arising 
from contract, whether it be for a 
liquidated demand or for unliquidated 


[§ 86 


parties or the law, cannot be set 


damages, may constitute a _ set-off, 
and be pleaded as such in any action 
founded upon contract (St. Louis, ete., 
R; Co. v. ‘Chenault; 36 Kan. 51, 12) 2 
303; Challiss v. Wylie, 35 Kan. 506, 


11 P 438; Gardner v. Risher, 35 Kan. 
93, 10 P 584; Axford v. Hubbell, 24 
Kan. 444; Stevens v. Able, 15 Kan. 
584). (3) Thus unliquidated dam- 


ages arising from breach of covenants 
of warranty may constitute a set-off 
against a note secured by a mortgage 
on the land. Dalsing v. Leib, 116 Kan. 
44, 225 P 1074. 


[f{] In Maine (1) the statute limit- 
ing the set-off to a judgment or con- 
tract which shall be for a “sum 
liquidated or one which may be ascer- 
tained by calculation’’ refers to such 
judgments or contracts only as that 
the amount of defendant’s ‘demand 
can be ascertained by the judgment or 
contract itself, or by mathematical 
calculation on’the same. Hall v. Glia- 
den, 39 Me. 445. (2) A federal court 
has held, however, under this statute 
that where defendant’s demand grows 
out of the same general transaction, 
although the contracts are distinct, a 
counterclaim for breach of a contract 
to construct an oil-refining plant is 
maintainable in an action for royal- 
ties under a license, even if the dam- 
ages were not ascertainable by calcu- 
lation. Champlin Refining Co. v. 
Gasoline Products Co., 29 F. (2d) 331. 
(3) A charge for rent based on a con- 
tract for a sum liquidated on one that 
may be ascertained by calculation 
may be presented in set-off. Lamson 
. ae? Fish Co., 128 Me. 364, 147 

oo. 


g] In Nebraska it is said that 
under the statute providing that “a 
set-off can only be pléaded in an ac- 
tion founded on contract and must be 
a cause of action arising upon con- 
tract or ascertained by the decision of 
the court” it is in harmony with the 
letter and spirit of the code to allow 
a set-off to be pleaded in all actions 
founded upon contract whether the 
damages are liquidated or not. Ray- 
mond v. Green, 12 Nebr. 215, 10 NW 
709, 41 AmR 763 [overr Boyer v. 
Clark, 3 Nebr. 161]. 


[h] In Ohio (1) unliquidated dam- 
ages may be‘set off, whether con- 
nected with the transaction sued on 
or not, provided they arise upon con- 
tract. Needham v. Pratt, 40 Oh. St. 
186; Harris v. Hanna, Tapp. 9; Hath- 
away v. Gordon, 9 Oh. Cir. Ct. 8, 6 Oh. 
Cir. Dec. 39; Gellhaus vy. Allemania 
Loan, etc., Assoc. No. 2, 6 OhS&CP 
443, 4 OhNP 255. (2) The earlier 
cases in this jurisdiction, however, 
held that unliquidated damages could 
not be set off (McCullough v. Lewis, 1 
Disn. 564, 12 Oh. Dec. (Reprint) 798; 
Smead v. Chrisfield, 1 Disn. 18, 12 Oh. 
Dec. (Reprint) 227; Roots v. Nye, 2 
Handy 229, 12 Oh. Dec. (Reprint) 417; 
Evens v. Hall, 1 Handy 434, 12 Oh. 
Dec. (Reprint) 222; Cleveland Rubber 
Co. v. Bradford, 6 Oh. Dec. (Reprint) 
1160, 11 AmLRee 44; Stoutenberg yv. 
Freese, 2 Oh. Dec. (Reprint) 463), 
(3) although in a later case it was 
held that an unliquidated demand 
might be set off if it arose out of the 
same contract (Doppler vy. Cox, 6 Oh. 
Dec. (Reprint) 1080, 10 AmLRec 306). 


[i] In Oklahoma (1) any cause of 
action arising from contract, whether 
it be for a liquidated demand or for 
unliquidated damages, may constitute 
a set-off and be pleaded as such in an 
action founded on contract (Cardwell 
Lyman Sales Co. v. Hollister, 98 Okl. 
231, 224 P 966; Braden v. Gulf Coast 
Lumber Co., 89 Okl. 215, 215 P 202), 
(2) although it was held in an early 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 87] (2) In Equity. As in matters of set-off 
equity usually follows the law,*! and as unliquidated 


case that an unadjudicated sum due 
on an open account cannot, on motion, 
be set off against a judgment (Colcord 
v. Conger, 10.Okl. 458, 62 P 276). 


{j] In Pennsylvania (1) the deci- 
Sions are not easily reconcilable. See 
cases infra this note. (2) In some 
it is laid down broadly that unliqui- 
dated damages cannot be set off. 
Somerset Colliery Co. v. John, 219 Pa. 
380, 68 A 843; Wharton v. Douglass, 
76 Pa. 273; Kelley v. Tibbals, 53 Pa. 
408; Wright v. Smyth, 4 Watts & S. 
527;° Cornell v. Green, 10 Serge. & R. 
14; Connor v. Schildt, 16 Pa. Super. 
88; Foster v. Bell, 2 Miles 399; Caf- 
frey v. Carle, 3 Kulp 13; Thomson’s 
Hstate, 12 Phila. 36; Hains v. Rapp, 
2 WklyNC 595; Lehmaier v. Born, 1 
WklyNC 444. (3) Thus even when 
damages arise ex contractu it has 
been held that they must be capable 
of liquidation by a legal standard. 
Lehmaier v. Born, supra. (4) In 
others it is held that unliquidated 
damages for violation of a separate 
and independent contract cannot be 
set off. Watson v. Galloway, 1 Wkly 
NC 109. (5) Others take the stand 
that unliquidated damages may be set 
off, arising from the same contract 
(Bayne v. Gaylord, 3 Watts 301), (6) 
or another contract (Shoup v. Shoup, 


15 Pa. 361; Ellmaker v. Franklin F. 
Ins. Co., 6 Watts & S. 439; Keliey v. 
Bogue, 1 Phila. 91; Biswanger v. 


Stocker, 2 WKlyNC 407. (7) Still oth- 
er cases seem to recognize the princi- 
ple, usually followed in other states, 
that purely unliquidated damages can- 
not be set off, but adopt a rule for 
determining what are liquidated dam- 
ages which is so broad as to include 
cases which decisions in other states 
refuse to allow to be set off. Domes- 
tic Sewing Mach. Co. v. Saylor, 86 Pa. 
287. Etunt  ve-Gilmore,- 59: “Pa. 450; 
Russell v. Miller, 54 Pa. 154; Speers 
v. Sterrett, 29. Pa. 192; Nickle v. Bald- 


win, 4 Watts & S. 290; Appleby We 
Barrett, 28 Pa. Super. 349; Rafferty 
Waaclamin 26 a. Cone s0 Ul CS) pias 


the rule is laid down that a defend- 
ant may set off damages capable of 
liquidation by any known legal stand- 


ard. Roth v. Pechin, 260 Pa. 450, 103 
A 894; Plunkett v. Sauer, 101 Pa. 
356; Halfpenny v. Bell, 82 Pa. 128; 


Hunt v. Gilmore, 59 Pa. 450; Barclay 
v. Edlis Barber Supply Co., 39 Pa. Su- 
per. 482; Wanamaker vy. Quinn, 27 Pa. 
Super. 288; North German Lloyd SS. 
Co. v. Wood, 18 Pa. Super. 488; Haines 
vy. Young, 13 Pa. Super..303. (9) Ac- 
cordingly, in an action on notes given 
on a contract of sale of land defend- 
ant could set off damages arising from 
the failure of pJaintiff to keep his con- 
tract, as the measure which the jury 
would in law have been bound to ap- 
ply, would be the advance which de- 
fendant could have obtained in the 
market for the property over and 
above the contract price. Hunt v. 
Gilmore, 59 Pa. 450. (10) An unliq- 
uidated debt upon a bond may be set 
off in an action for goods sold (Do- 
mestic Sewing Mach. Co, v. Saylor, 86 
Pa. 287), (11) and in an action for 
the price of goods sold and delivered, 
defendant may set off damages for 
preach of a contract by plaintiff to do 
certain work for defendant, the dam- 
ages being in a certain sense liquidat- 
ed, in that there is a measure within 
which they must be restrained, which 
would be the value of the work to 
him (Nickle v. Baldwin, 4 Watts & 
S. 290). (12) So in a suit for wages, 
defendant may set off damages for 
plaintiff's nonperformance or negli- 
gence, if such damages can be liqui- 
dated by any recognized measure. 
Rafferty v. Clark, 2 Pa. Co. 301, 18 


SET-OFF AND COUNTERCLAIM 


held as a broad 
ages cannot be 


WklyNC 378. (13) But a debt or the 
damages which can be set off as an 
independent counterclaim must_ be 
such as a jury can find and liquidate 
in the ordinary way, just as if defend- 
ant were a plaintiff suing in debt, 
assumpsit, or covenant (Russell v. 
Miller, 54 Pa. 154; Henry v. Pickard, 
30 Pa. Co. 171); (14) and it has been 
intimated that there may be cases of 
contract where the damages are not 
capable of liquidation by any known 
legal standard which could not be set 
off, such as breach of a contract of 
marriage (Hunt v. Gilmore, 59 Pa. 
450). (15) So unliquidated damages 
consisting of anticipated profits aris- 
ing out of a breach of contract cannot 
be set off. Van Kleeck v. Pickering, 
11 WklyNC 239; Sitgreaves v. Grif- 
fith, 2 WklyNC 705; Bunting v. Hop- 
ple, 2 WklyNC 445 [aff 3 WklyNC 
472]. (16) Even in Pennsylvania it is 
held that unliquidated damages 
sounding in tort cannot be set off. 
See cases supra § 73 note 59[a]. 


[k] In Rhode Island (1) the prac- 
tice has not been uniform. Imbriglio 
Vv. Gazzero, 43° R. 1.83; 110 A 405. 
(2) The statute permitting defendant 
to set off a demand for any sum liq- 
uidated or fer one which may be as- 
certained by calculation, and which is 
founded on a judgment, or on an ac- 


count or on an express or implied con- 


tract is now liberally construed (Im- 
briglio v. Gazzero, supra), (3) and the 
fact that some evidence is required 
to establish the amount of the claim 
does not preclude a party from the 
right of set-off (Bullock vy. Albert, 
(R. I.) 129 A 604; Imbriglio v. Gaz- 
zero, Supra), (4) where the amount 
involved in the transaction sought to 
be set off is small and easily calcu- 
lated, and the issue simple (Bullock 
v. Albert, supra; Imbriglio v. Gaz- 
zero, Supra), (5) the determination of 
whether the facts offered present such 
a case Laing left to the discretion of 
the trial justice (Bullock v. Albert, 
supra). (6) Formerly, however, the 
statute was more strictly construed 
(Bell ve Ward, 10 R. I. 503; Smith v. 
Hdady; LeRoy. 4%6),/"“CD and tt was 
held to limit the set-off to such judg- 
ments or contracts only on which the 
amount of defendant’s demand could 
be ascertained by the judgment or 
contract itself, or by mathematical 
calculation thereon (Smith v. Eddy, 
supra. See Greene v. Harris, 10 R. I. 
382 [this rule applies, although the 
caleulation be intricate and depend 
upon a variety of matters]), (8) 
without the necessity of other proof 
than of the liability (Bell v. Ward, 
TOP Rak. 0s)’. 


fl] In South Carolina an independ- 
ent demand for unascertained dam- 
ages arising ex contractu is admissi- 
ble as a set off. Bryce v. Parker, 11 


Ss. . 337; Haynes v. Prothro, 44 S. 
C. L. 318 [dist Gibbes v. Mitchell, 2 
Sh (Ob se cian las 


{[m] In Texas (1) where plaintiff's 
claim is unliquidated, defendant may 
set off unliauidated demands. Taylor 
v. Bewley, 93 Tex. 524, 56 SW 746; 
Bodman vy. Harris, 20 Tex. 31; Inman 
v. Brown, (Civ. A.) 147 SW 652. (2) 
But, unless they arise out of the same 
transaction (Stephenson y. Gaines, 
(Civ. A.) 291 SW 602 [rev on other 
grounds (Commn. A.) 298 SW 401]; 


Blocksom v. Guaranty State Bank, 
ete., Co., (Commn. A.) 251 Sw 1025 
[rev (Civ. A.) 241 SW 315]; Thom- 


as v. Basden, (Civ. A.) 4 SW (2d) 


836; Duran v., Lucas; (Civ, VA.) 144 
SW 695; Bateman v. Hipp, 51 Tex. 
Civ. “Avy 405) 0d SSW oO 7d yison evs 


Jackson, 41 Tex. Civ. A. 128, 90 SW 
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damages cannot ordinarily be set off at law,®? it is 


general rule that unliquidated dam- 
set off in equity,** that court re- 


930. And see cases infra this note 
(3), (3) unliquidated damages arising 
from tort or breach of a covenant can- 
not be set off against a liquidated and 
certain claim (Taylor v. Bewley, 93 
Tex. 524, 56 SW 746; Parks v. Dial, 
56 Tex. 261; Beckham v. Hunter, 37 
Tex. 551; Duncan vy. Magette, 25 Tex. 
245; Trammell v. Worrell, (Civ. A.) 
260 SW 1062; Kelly v. Connally, (Civ. 
A.) 245 SW 799; Binder v. Millikin, 
(Civ. A.) 201 SW 239; Ray v. Cart- 
wright, (Civ. A.) 180 SW 927;  San- 
chez v. Blumberg, (Civ. A.) 176 SW 


904; Fuller v. Pruitt, (Civ. A.) 157 
SW 176; Wise v. Ferguson, (Civ. A.) 
138 SW 816; Miller v. Black, 56 Tex. 


Civ. A. 320, 120 SW 559; Clevenger v. 
Galloway, (Civ. A.) 104 SW 914; Wor- 
leys Ve Smith, (26 Tex! Civ, Ale2 7050638 
SW 903; Andrews vy. Whitehead, (Civ. 
A.) 60 SW 800; Presnall v. McLeary, 
(Civ... A:) 50 SW 10663 Hilliard’ 5 
Johnson, (Civ. A.) 28 SW 100), (4) 
for example, unliquidated damages 
for trespass (Parks v. Dial, 56 Tex. 
261), (5) or for negligent or willful 
killing of a slave (Duncan v. Magette, 
25 Tex. 245), (6) anda claim for dam- 
ages for a breach of trust cannot be 
offset against a claim for liquidated 
demand (Bond v. Poindexter, (Civ. 
A.) 116 SW 395). 


_[n] In Vermont “an offset ... . 
is not required to be liquidated, in 
order to bé pleaded in setoff, as is 
the ride at common law; but here the 
plea-is a mere declaration, and may 
cover any matter of contract, not ex- 
pressly excepted in the statute.” 
Keyes v. Western Vermont Slate Co., 
34 Vt. 81, 85; Hubbard v. Fisher, 25 
Vt. 539, 543. To same effect Hudson 
v. Nute, 45 Vt. 66. 


[o] In Saskatchewan under a rule 
of court permitting defendant to set 
off or counterclaim any right or claim 
whether such set-off or counterclaim 
sound in damages or not, an unliq- 
uidated claim for breach of warranty 


may be the subject of a set-off. Ex- 
ecutors, ete., Trust Co. v. Hoehn, 10 
Sask. L.°136, 34. DomULR 287, [L917] 
2 WestWkly 291. 


80. Handley v. Dobson, 7 Ala. 359; 
Prather v. McEvoy, 7 Mo. 598: Bo- 
linger v. Gordon, 11 Humphr. (Tenn.) 
61. But see Whisenant v. Towers, 31 
S. C. L. 110 (holding that a covenant 
to give a sum of money named, as 
rent, to be paid in splitting rails, re-~ 
pairing fences, and other work is a 
legitimate subject of discount in an 
action on a note); Memphis, ete., R. 
Co. v. Walker, 2 Head (Tenn.) 467 
(holding that an obligation for money 
in bonds at par to be paid by a given 
day may, if not complied with, be the 
subject of set-off in a suit against 
the original holdér of said obligation 
or his assignee for money due said 
company). 


[a] Thus a note given for a cer- 
tain sum payable in work cannot be 
set off in an action founded on a debt 
due in money, although the debt ac- 
crued for the same kind of.work stip- 
ulated for in the note. Prather v. 
McEvoy, 7 Mo. 598. 


81. See supra § 6. 
82. See supra § 86. 


83. U. S.—The Zouave, 29 Fed. 296; 
Vose v. Philbrook, 28 F. Cas. No. 17,- 
010, 3 Story 335. 


Ala.—Gafford v. Proskauer, 59 Ala. 
264), Wray. Va, BUPRISS, 32 le Alaneay dc 
Pulliam v. Owen, 25 Ala. 492. 


Ark.—Matthews v. Weiler, 57 Ark. 
606, 22 SW 569; Dugan vy. Cureton, 
1 Ark. 31, 31 AmD 727. 
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fusing first to liquidate the claim and then set it 
off,84 unless some special equity intervenes;*° and 
this rule applies with even greater force to unliqui- 


dated damages sounding in fork OG 


damages cannot be pleaded as a set-off in an action 
in equity in aid of a fraud,** or where defendant 
has an adequate remedy at law against plaintiff.*® 
If, however, there is an agreement express or implied 
of stoppage pro tanto between the parties,*® or 
9° or defendant confesses the amount 
to be due in his answer,°! unliquidated demands may 


a mutual credit, 


be set off in equity. 


Sh vy. Richardson, 19 


Cal 
Ga.—Bonaud v. Sorrel, 21 Ga. 108. 


Ill.— Derby v. Gage, 38 Ill. 27; Wade 
Vooewade, 12), Lil. 893) Parkinson v. 
Trousdale, 4 Ill. 367. 


Ky.—Taylor v. Stowell, 4 Mete. 175; 
Shropshire v. Conrad, 2 Metc. 143; 
Jones v. Murray, 3 Bis Monwi835 
Collins v. Farquar, 4 Litt. 153; Cald- 
well v. Hawkins, 1 Litt. 212; Tebbs v. 
Lewis, 15 KyL 537; Forbes v. Cooper, 
Dikey ls M716. 


Md.—Schlens v. Poe, 
97 A 649. 


a ck vy. Toole, 29 Mich. 


128 Md. 352, 


esse ae Laney. vy. Tucker, 


Mo.—Barnes v. McMullins, 78 Mo. 
260; Bauerdorf v. Henry Vose* Wall 
Paper. Co., CA.) 203 SW 220. 


N. J.—Corson v. Bailey, 98 N. J. Eq. 
323, 129 A 145; Commonwealth Title 
Ins., ete., Co. v. New Jersey Lime Co., 
86 N. J. Eq. 450, 100 A 52; McCracken 
v. Harned, 59 N. J. Eq. 190, 44 A 959; 
Alpaugh v. Wood, 45 N. J. Eq. 153, 
16 A 676; Trotter v. Heckscher, 40 N. 
J. Eq. 612, 4 A 83. 


N. Y.—Dunn vy. Uvalde Asphalt Pav. 
Co., 175 N. Y. 214, 67 NE 439; Brad- 
ley v. Angell, 3 N. Y. 475; Keep v. 
Lord, 9 N. Y. Super. 78; Pignolet. v. 
Geer, 19 AbbPr 264; McDonald v. Neil- 
son, 2 Cow. 139, 14 AmD 431; Barber 
v. Spencer, 11 Paige 517; Jennings v. 
Webster, 8 Paige 503, 35 AmD 722; 
Livingston v. Livingston, 4 Johns. Ch. 
287, 8 AmD 562; Dunean v. Lyon, 3 
Johns. Ch. 351, 8 AmD 513. 


Or.—Burrage v. Bonanza Gold, etc., 
Min. Co., 12 Or. 169, 6 P 166. 


R. I.—American Bldg. Loan, etce., 
nae Vv. Booth, 17 RK. I: 736, 24 vA. 
779. 


Vt. Heer WAYS 
97; Nims v. Rood, 11 Vt. 96, 34 AmR 
669; Ferris v. Burton, 1 Vt. 439. 


Va.—Robertson v. Hogshead, 3 
Leigh (30 Va.) 667; Webster v. Couch, 
6 Rand. (27 Va.) 519. 


Eng.—Middleton v. Pollock, L. R. 20 
a DO Best vs JEU, Lass Cy oP. 
10. 


Man.—McManus v. Wilson, 17 Man. 
567. 


[a] Rule applied (1) as to unliq- 
uidated damages, springing out of 
transactions not connected with the 
debt sued on. Gafford v. Proskauer, 
59 Ala. 264; Derby v. Gage, 38 Iil. 
27. (2) Thus defendant in a suit in 
equity cannot plead in the way of set- 
off an unliquidated demand triable be- 
fore a jury and in no way connected 
with the subject of the suit. Bur- 
rage v. Bonanza Gold, etc. Min. Co., 
127 Or; 169, 6 P 166. §(3) A sum so un- 
certain as to require a jury to be im- 
paneled to liquidate it will not be 


Freem. ’ 


SET-OFF AND COUNTERCLAIM 


So unliquidated 


‘ demands,®® but 


set off in equity, but a judgment at 
law should be first obtained, and, if 
there is equity of set-off, it should be 
presented as liquidated by the judg- 
ment. Jones v. Murray, 3 T. B. Mon. 
» BRE Collins v. Farquar, 4 Litt. 


See cases supra note 83. 


Jordan v. Jordan, 12 Ga. 77; 
Wade v. Wade, 12 Ill. 89; Talbot v. 
Banks, 2 J. J. Marsh. (Ky.) 548. And 
see cases infra this section. 


86. Cotton v. Scott, 97 Ala. 447, 12 
S 565s 2UBeéettssav.s Gunny ot Alas. 2719); 
Pulliam v. Owen, 25 Ala. 492; Jones 


v. Murray, 3 T. B..Mon. (Ky.) 83; Da- 
vis’ 'v., American “i, sins; etc: Co., 4 
Edw. (N. Y.) 308. 


87. Matthews v. 
606, 22 SW 569. 


88. Lyric Piano Co. v. Purvis, 194 
Ky. 826, 241 SW 69; Bramblett v. 
Slemp, 108 SW 339, 32 KyL 1329; Gar- 
ner v. Jones, 21 SW 647, 14 KyL 792; 
Forbes v. Cooper, 88 Ky. 285, 11 SW 
24, 10 KyL 865; Talbot v. Banks, 2 
J. J. Marsh. (Ky.) 54855 Taylor Vv. 
Stowell, 4 Mete. (Ky.) 175; Bradley 
v. Morgan, 2 A. K. Marsh. (Ky.) 369; 
Garner v. Jones, 13 KyL 304 


[a] Thus a court of equity cannot 
set off an unliquidated land contract 
against a judgment at law, when the 
party’s remedy at law was complete. 
Bradley v. Morgan, 2 A. K. Marsh. 
(haya) 3693 


[b] Bule applied.—Although a de- 
fendant may set up a claim for un- 
liquidated damages as a counterclaim 
in an action against him by a nonres- 
ident plaintiff, where some substan- 
tial obstacle exists that would prob- 
ably prevent the collection of the 
claim in an independent action in the 
usual way, if defendant may have an 
independent action against plaintiff 
for such unliquidated damages, he 
cannot plead it as a set-off or counter- 
claim. Lyric Piano Co. v. Purvis, 194 
Ky. 826, 241 SW 69 


89. Bonaud v. Sorrel, 21 Ga. 108; 
Caldwell v. Hawkins, 1 Litt. (Ky.) 
212; Hackett v. Connett, 2 Edw. (N. 
iS) aise 


90. Ritchie v. McMullen, 79 Fed. 
522, 25 CCA-50; Hackett v. Connett, 
DPM wiss Nee) aioe 


Mutual credit generally see supra 
§ 8. 


Weiler, 57 Ark. 


91. Ferris v. Burton, 1 Vt. 439. 

92. ¢ alachian Co: 
v. Buchanan, 90 Fed. 454, 33 CCA 598. 

Ala.—Wray v. Furniss, 27 Ala. 
471. 

Ga.—Butler v. Scandrett, 128 Ga. 


432, 57 SE 764; Bonaud v. Sorrel, 21 


Ga. 108 


Ky.—Bryant v. Reamer, 211 Ky. 
5038, 277 SW 826; Bramblett v. Slemp, 
108 SW 3389, 32 KyL 1329; Forbes v. 
Cooper, 88 Ky. 285, 11 SW 24, 10 KyL 
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Insolvency of plaintiff will move a court of eq- 
uity to set off claims of defendant which would oth- 
erwise be disallowed, because unliquidated,®? but 
not where the insolvency is denied and not support- 
ed by proof;®* and it has been held that unliqui- 
dated damages sounding in tort cannot be set off in 
equity, even when insolvency intervenes.®* 

Nonresidence of plaintiff. Although the right of 
set-off has been denied in such a ease,®*> nonresidence 
of plaintiff is generally held to be such a circum- 
stance as will move equity to set off unliquidated 


defendant cannot set up a claim 


865; Taylor v. Stowell, 4 Metc.. 175; 
Tebbs v. Lewis, 15 Kyl 537. 


Mass.—Phelps v. Rice, 10 Metc. 128; 
McDonald v. Webster, 2 Mass. 498. 


ein fa ee v. Tucker, Freem. 


Mo.—Barnes v. McMullins, 78 Mo. 
260; Reppy v. Reppy, 46 Mo. 571. But 
see Field v. Oliver, 43 Mo. 200 (saying 
that equity will not take cognizance 
of a case or extend its jurisdiction to 
sustain as a set-off a sum so uncer- 
tain as to require a jury to be impan- 
eled to liquidate it, but that where 
a claim sought to be set off by defend- 
ant against plaintiff’s cause of action 
was definite and certain, and the in- 
solvency of plaintiff was admitted, 
the court had jurisdiction to allow the 
set-off). 


Nebr.—Thrall v. Omaha Hotel Co., 
5 Nebr. 295, 25 AmR 488. 


N. Y.—Littlefield v. Albany County 
Bank, 97.N. Y. 581; Pignolet v. Geer, 
19 AbbPr 264; Barber v. Spencer, 11 
Paige 517; Gay v. Gay, 10 Paige 369. 


Eng.—Makeham v. Crow, 15 C. B. 
a = 847, 109 ECL 847, 143 Reprint 
1 


[a] Thus (1) in an action by the 
administrator of an insolvent estate, 
defendant may set off unliquidated 
claims. Phelps v. Rice, 10 Metc. 128. 
(2) So a demand for unliquidated 
damages arising from a breach of 
covenant of title may be set off in 
equity against a note founded on an 
independent consideration, when the 
vendor is dead and his estate in- 
solvent. Wray v. Furniss, 27 Ala. 471. 


Insolvency as ground of equitable 
set-off generally see supra § 9. 


9S. Bradley v. Morgan; 2) “A. 
Marsh. (Ky.) 369; Bunting v. Coch- 
ran, 99 Va. 558, 39 SH 229. 


94. Betts v. Gunn, 31 Ala. 219; 
Duncan v. Magette, 25 Tex. 245; 
fore v. Leake, 1 Tex. Unrep. Cas. 
Bale 


95. Murray v. Toland, 3 Johns. Ch. 
(CN. Y.) 569 (mere inconvenience of 
following plaintiff to his residence 
out of the state, is not of itself a suf- 
ficient ground for equitable set-off of 
unliquidated damages). 


96. 
ete., 
1138; 


Benton v. Southern Engine, 

Works, 101 Ark. 493, 142 SW 
Bonaud v. Sorrel, 21 Ga. 108; 
Combsivy., Prick: Cov 262 iKiy.) 425 ean 
SW 999; Bramblett v. Slemp, 108 SW 
339, 32 KyL 1329; Forbes v. Cooper, 
88 Ky. 285, 11 SW 24, 10 KyL 865; 
Taylor v. Stowell, 4 Mete. (Ky.) 175; 
Tebbs v. Lewis, 15 KyL 537; Barnes 
v. McMullins, 78 Mo. 260; Strong v. 
Gordon, 203 Mo. A, 470, 221 SW 770. 


{a] In Tllinois.—See supra § 86 
text and note 79 [c] (4). 


Nonresidence as ground of equita- 
ble set-off generally see supra § 10. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 87-90] 


for unliquidated damages against a nonresident, 
where the latter has a process agent within the 
state and sufficient property to discharge any claim 
defendant might recover against him.?* The mere 
fact that one of several plaintiffs is a nonresident 
or insolvent will not move a court of equity to 
interpose an unliquidated set-off if other plaintiffs 
are residents and solvent.?® 


Deferment of decree, or injunction. <A court of 
equity will sometimes defer a decree to enabie de- 
fendant to have the account liquidated, referring 
him to a court of law to liquidate the claim,?® and 
may enjoin plaintiff from proceeding until the mat- 
ter of set-off is liquidated at law.? 


[§ 88] d. As Basis of Counterclaim.? As coun- 
terclaim is a broad remedy devised to give defend- 
ant the benefit of any rights of offsetting cross de- 
mands available to him under either a set-off or re- 
coupment,* it is generally held that a counterclaim 
which is otherwise available may be interposed, al- 
though for unliquidated damages;* but a claim for 
unliquidated damages, disconnected with the cause 
of action sued on, cannot be counterclaimed under 
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code sections allowing counterclaims arising out of 
the contract or transaction sued on or connected 
with the subject of the action. Where defendant, 
an accommodation indorser of a note secured by a 
deed of trust, made payments on the note before the 
collateral security was exhausted, he cannot coun- 
terclaim the amount so paid, since, until definite 
determination of the worth of such security, whether 
he is entitled to recover any payments, and the 
amount, is uncertain.°® 


[§ 89] e. As Basis of Reconvention.’? Reconven- 
tional demands connected with, and incident to, the 
demand sued on need not be liquidated,*® but a de- 
mand in reconvention for unliquidated damages not 
arising out of the transaction sued on, or connected 
with, plaintiff’s cause of action will not be allowed. 


[§ 90] f. As Basis of Compensation.'® Although 
it is sometimes broadly stated that unliquidated 
damages cannot be set up in compensation,'? the 
rule more accurately stated is that a debt offered 
in compensation must be equally liquidated with 
that of plaintiff,t? and under this latter rule, in an 
action upon an unliquidated demand, unliquidated 


97. Bates v. Reitz, 157 Ky. 514, 163 Or.—Hackett Digger Co. v. Carlson, [a] Rule applied.—Under the Mis- 
SW 451. 127 (Or. 386, 272) P2160. souri Practice Act defendant in an 
98. Garner v. Jones, 94 Ky. 135, 21 Porto Rico.—Abril v. Sucrerie Cen- | 2¢tion for a tort cannot, as assignee, 
SW 647, 14 KyL 792. trale Coloso, 4 Porto Rico Fed. 315; | S¢4 be oi pa pela Seater Ratan 
99. Ritchie v. McMullen, 79 Fea.| Sucrerie Centrale Coloso v. Esteves, | ing on contract and unconnected with 
522, 25 CCA 50; Forbes v. Cooper, 9|4 Porto Rico Fed. 25; Esteves v. Su-| tne eaes of tic vet EOF He 
Ky 716: Strong v. Gordon, 203 Mo.|crerie Central Coloso, 2 Porto Rico| petition. Gentry v. Grand View Min. 
Ky a Vea eV don, 203 Mo. | ted. 442 pet ; y v. Gran iew Min., 
x j 770; Smith v. Wain ete., Co. 1d Ned: 848. 


wright, 24 Vt. 97; Foot v. Ketchum, 
i5) Vite 2581640, Amp 6783  Nims* vy. 
Rood, 11 Vt. 96, 34 AmD 669. 


[a] Rule applied.—Although a 
court of equity will not ordinarily 
suspend the course of legal proceed- 
ings to enable defendant, in an action 
at law, to set off a balance which he 
alleges to be due him on an unsettled 
partnership account, it will do so 
when it appears that the settlement 
will show a balance in favor of com- 
plainant and the debtor partner is in- 
solvent. Commercial Bank y. Cabell, 
96 Va. 552, 32 SE 53. 


1. Forbes v. Cooper, 9 KyL 716; 
Gridley v. Tucker, Freem. (Miss.) 
209; Strong v. Gordon, 203 Mo. A. 
470, 221 SW 770. 


2. Counterclaim defined see supra 
Sunlil. 
3. See supra § 11. 


4, Cal.—Terry Trading -Corp. v. 
Barsky, 210 Cal. 428, 292 P 474; Whee- 
lock v. Pacific Pneumatic Gas Con ol 
Cal, 223; Stoddard v. Treadwell, 26 
Cal, 294. 


Colo.—Michigan Stove Co. v. Pueb- 
lo Hardware Co., 51 Colo. 160, 116 P 
340. 


Ind.—Stockton v. Graves, 
294, 


Ky.—Tebbs v. Lewis, 15 Kyl 537; 
Garvey v. Crouch, 10 Kyl 937. 


Minn.—Morrison v. Lovejoy, 6 
Minn. 319. 

Mo.—Empire Transp. Co. v. Bog- 
giano, 52 Mo. 294; Thayer-Moore 
Brokerage Co. v. Campbell, 164 Mo. A. 
8, 147 SW 545; Miller v. Crigler, 83 
Mo. A. 395. 


N. Y.—Schubart v. Harteau, 34 
Barb. 447;. Boston Silk, etc., Mills v. 
Eull, 31 N. Y. Super. 359, 37 HowPr 
299; Ogden v. Coddington, OM AD: DY, 
Smith 317. 


N. D.—-Emerson-Brantingham Co. 
v. Brennan, 35 N. D. 94, 159 NW 710. 


10 Ind. 


S. C.—Bryce v. Parker, 11 S. C. 337. 


Seg mma vi Kinst’ Nat. Bank; 
(Civ. A.) 22 SW (2d) 957; Macaw v. 
Pecos Valley Alfalfa Land, etc., Co., 
(Civ. A.) 248 SW 808; Tyson v. Jack- 
son, 41 Tex. Civ. A. 128, 99 SW 930. 


Wash.—Sheafe v. Hastie, 16 Wash. 
563, 48 P 246; Niver v. Nash, 7 Wash. 
558, 35 P 380; Shelton v. Conant, 10 
Wash. 193, 38-P, 1013: 


Eng.—Bankes v. Jarvis, [1903] 1 K. 
B. 549; ~ Manchester, etc., R. Co. v. 
Brooks, 2 Dx. D. 243. 


Ont.—New Hamburg Mis. Co. v. 
Webb, 23 Ont. L. 44, 18 OntWR 216, 2 
OntWN 588. 


Newfoundl.—Newfoundland R. Co. 
v. Govt., 7 Newfoundl. 147, appendix i. 


See Davis v. Bessemer City Cotton 
Mills, 178 Fed. 784, 102 CCA. 232 
(claim-for damages for breach of a 
contract, although unliquidated, may 
be made the basis of a counterclaim, 
where the measure of damages is 
fixed and certain). 


5. U. S.—Gentry v. Grand View 
Min., ‘ete.,-Co., 13 Ped. -843. 


y.—Day v. Rogers Bros. Coal Co., 
216 ey 817, 288 SW 751. 


N. J.—Doyle v. Corn, 8 N. J. Misc. 
R. 865, 152 A 329; Rebenfeld v. Fried- 
berg, 3. N. J; Mise 93, 127 A 87 aff 
102 N. J. L. 222, 130 A 919]. 


Okl1.—Phillips v. Hargadine-McKit- 
trick Dry Goods Co., 59 Okl. 294, 159 
P 320. See Wolverton v. Baker, 111 
OKI. 239, 239 P 623. 


Or.—Krausse v. Greenfield, 61 Or. 
502, 1238 P 392, AnnCasi1914B 115. 


Tex.—Fuller v. Pruitt, (Civ. A.) 157 
SW 176; Ajax-Grieb Rubber Co. v. 
Byars. (Cive eA) B53) Swi 1921 3 le 
Geirse v. Mathews, 1 Tex. A. Civ. Cas. 
Si) 

Va.—American Manganese Co. v. 
as tee Manganese Co., 91 Va. 272, 21 
SE 466. 


6. Schelp v. Nicholls, (Mo. A.) 263 
Sw 1017. 


5 if Reconvention defined see supra 


8. Ouachita Nat. Bank v. McIlhen- 
ny, 169 La. 258, 125 S 69; Lallande v. 
Ball, 20 La. Ann. 193; Bayne v. Fox, 
18 La. 80; Montgomery v. Russell, 7 
Mant... Ni Sie Ciza.)) cess eA als semana 
Guedron, 2 Mart. N. S. (La.) 73; Evans 
v. Gray, 12 Mart. (La.) 475; Godbold 
v. Harrison, McG. (La.) 31; BEgery v. 
Power, 5 Tex. 501; Thomas v. Hill, 3 
Tex. 270; Mumme v. Spies, (Tex. Civ. 
A.) 15 SW (2d) 137; Ft. Smith Couch, 
ete, Co. v_George, (TexcCiv. A.) wee 
SW 335; Hamilton vy. Dismukes, 53 
Tex, Civ, AL 129005 Siw let Seine 
er v. Oliver, (Tex. Civ. A.)) 107 SW 
359; Hansen v. Yturria, (Tex. Civ. A.) 
48 SW 795; Britton v. Thrash, 1 Tex. 
Al Civ. Cas. $2123. 


[a] In suit for accounting, defend- 
ant is entitled as against plaintiff’s 
claim to present credits whether duly 
liquidated and demandable or not. 
Ouachita Nat. Bank v. MecIlhenny, 169 
hae 258, £25 S: 69: 


9. Agaisse v. Guedron, 2 Mart. N. 
Sy (Liat) ies 


10. Compensation defined see su- 
pra § 14. 


11. Burbridge v. Anderson, 32 La. 
Ann. 877; Copley v. Lambeth, 9 Rob. 
Gua.) W375) ‘Bayne vi Hox, 138 "lar sa: 
Montgomery v. Russell, 7 Mart. N. S. 


Sem 288; Egery v. Power, 5 Tex. 
12. Sullivan v. St. Anna’s Chapel, 


168 La. 383, 122 S 118; Franz v. Schi- 
ro, 136 La. 841, 67 S 923; Goldman y. 
Goldman, 47 La. Ann. 1463, 17-S 881; 
Pike v. Wells, 24 La. Ann. 208; Naquin 
v. Durac, 22 La. Ann. 249; "Hope We 
Howard, 19 La. Ann. 465; New Orleans 
Cordeviolle, 10 La. Ann. 734; Owen 
. Vanderslice, 9 La. Ann. 189; Copley 
. Lambeth, 9 Rob. (La.) 137; Jonau 
. Ferrand, 3 Rob. (La.) 364, 2 Rob. 
16; Blanchard v. Cole, 8 La. 153; 
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damages may be pleaded in compensation;?* but 
in an action on a liquidated demand, defendant can- 
not plead in compensation an unliquidated claim.** 


(§ 91] J. Equitable Claims or Demands.*® In 
the absence of statutes authorizing it, an equitable 
claim ordinarily may not be set off in an action at 
law.1® The relief has been granted, however, in 
an action brought by the administrator of an insol- 
vent estate;?7 and in an action at law against the 
equitable owner of a judgment obtained by a third 
party against plaintiff, it was held that the judgment 
was a proper set-off.1* In some jurisdictions it 
has been broadly stated that a court of law will 
allow an equitable set-off to be made.?® 


In the federal courts an equitable defense is not 
available as a set-off in an action at law.?° 


Under code provisions. The codes generally pro- 
vide that counterclaims may be such as were former- 
ly denominated legal or equitable.?+_ Under such 
provision defendant corporation may, in an action 
on a promissory note, counterclaim for secret prof- 
its made in the transaction by its director through 
the medium of plaintiff as trustee;?* and where 
plaintiff sues to recover possession of land, defend- 
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ant may set up his claim thereto as cestui que ices 
and compel plaintiff to convey legal title to him.** 

In an action at law by the vendee in a contraet for 
the purchase of real estate to recover the purchase 
money paid under-the contract, defendants may in- 
terpose an equitable counterclaim for specific per- 
formance;2* and so where plaintiff brings an action 
to recover rent, defendant may set up as a counter- 
claim an extinguishment of the right to recover rent 
under an option in the lease, and also demand a spe- 
cific performance of an agreement therein to con- 
vey.2° In an action in the nature of ejeectment for 
nonpayment of rent, defendant may set up an equi- 
table counterclaim for damages resulting from his 
partial eviction from the demised premises.*® 
Where a vendor of land brings an action for pos- 
session against his vendee, who has been let into 
possession, the title being reserved, the latter may, 
by counterclaim in the same action, set up the con- 
tract of sale and ask for an aceount of the pay- 
ments upon the purchase money.** In an action to 
recover the contract price of goods sold, defendant 
may counterclaim for an accounting of trust funds 
held by plaintiff, such relief necessarily or proper- 


Lacoste v. Bordere, 7 Mart. N. S. 
(La.) 516; Baldwin v.. Handy, McG. 
(La.) 189; Godbold v. Harrison, McG. 
(La.) 31; Naud v. Marcotte, 2 Que. Pr. 
145 [aff 15 Que. Super. 360]; Walshaw 
v. Rosenfield, 24 Que. Super. 80. 


“Compensation takes place between 
two debts equally liquidated and de- 
mandable.” Monroe Grocer Co. v. 
Perdue, 123 La. 375, 48 S 1002. 


13. Walker v. McMurray, 12 La. A. 
356, 125 S 486; Durnford’s Succ., 8 
Rob. (La.) 488. 


14. Peterson v. Rabito, 164 La. 612, 
114 S 354; Franz v. Schiro, 186 La. 
841, 67 S 925; Burbridge v. Anderson, 
32 La. Ann. 877; Berens v. Ker, 28 La. 
Ann. 96; Coleman v. Marble, 9 La. 
Ann. 476; Pi v. Vidal, 5 La. Ann, 303; 
New Orleans Gaslight, etce., Co. v. 
Hill? iuas Ann.- 402; Hoffman v. 
Pontchartrain R. Co., 9 La. 20; Hav- 


ard v. Stone, 5 Mart. N. S. (La.) 126; 
Barry Co. v. Villermin, 6 La. A. 66; 
Thompson v. Crow, 3 La. A. 158; Weill 
vy. Bernard, 4 La, A. (Orleans) 63; Ot- 
tawa Northern, etc., . Co. v. Do- 
minion Bridge Co., 36 Can. S. C. 347; 
Asphalt Supply Co. v. Elder Ebano 
Asphalt Co., 29 Que. K. B. 532; Phar- 
and v. Deslandes, 24 Que. Super. 324; 
David v. Lambert, 15 Que. Pr. 435. 


fa] Claim for damages cannot be 
pleaded in compensation of a promis- 


sory note. Barry Co. v. Villermin, 6 
La. A. 66. 
{b] Execution.—It is only when a 


debt is liquidated that it can be of- 
fered in compensation to an execu- 


tion. Havard v. Stone, 5 Mart. N. 8. 
(La.) 126. 
[c] In action on note (1) defend- 


ant cannot plead in compensation an 
unliquidated claim (Burbridge v. An- 
derson, 32 La. Ann. 877; Pi v. Vidal, 
5 La. Ann. 303), (2) such as open ac- 
counts (Coleman v. Marble, 9 La. Ann. 
476; New Orleans Gaslight, etc., Co. 
v. Hill, 2 La. Ann. 402), (3) or an un- 
liquidated claim for defendant’s serv- 
ices as attorney for plaintiff (Berens 
v. Ker, 28 La. Ann. 96 


[d] Where debtor, sued for.an ac- 
count, not being allowed to set up 
compensation by a claim for damages, 
a plea by which he admits the ac- 


count, pleads his said claim and a 
cross-demand with which he follows 
this plea, then prays that compensa- 
tion may be ordered between the said 
account and the damages ascertained 
by the judgment upon his own claim, 
has no legal foundation. Kaswan v. 
Solin, 24 RevdeJur 226. 


15. yack set-off generally see 
supra §§ 4-10 


Set-off by Paeaishes of equitable 
claims in action at law see Garnish- 
ment § 403. 


16. Southern Grocery Co. v. Harri- 
son, 184 Ala. 266, 63 S 535; Loftin v. 
Shackelford, 17 Ala. 455; Milburn v. 
Guyther, 8 Gill (Md.) 92, 50 AmD 681; 
McLauthlin v. Smith, 176 Mass. 46, 57 


NE 216; Gilchrist v. Leonard, 18 S. 
Ce LSL35¢ 
[a] Reason for rule has been held 


to be that, if ‘defendant could be al- 
lowed to set up an equitable defense 
while plaintiff was confined to his le- 
gal right of action, there would seem 
to be a want of mutuality in the pro- 
ceeding, and the greatest injustice 
might sometimes be done, for plaintiff 
might have an equitable demand 
which would countervail that set up 
by defendant, yet he would be unable 
to subject the legal demand, inasmuch 
as defendant could, and he could not, 
set up his equitable one, an‘ in many 
eases it would be impossible for a 
court of law to adjust properly the 
equities between the parties, even if 
it possessed the jurisdiction, and such 
a practice of blending the legal and 
equitable jurisdiction of the courts 
would introduce the greatest confu- 
sion, uncertainty, and difficulty. Lof- 
tin v. Shackelford, 17 Ala. 455. 


[b] Illustration.—The holder, by 
delivery, without indorsement, of a 
sealed note payable to bearer, cannot 
set it up in discount of a legal de- 
mand by the maker. Gilchrist v. 
Leonard, 18 S. C. L. 185. 


{c] Claim for contribution which 
can only be enforced in a bill in equi- 
ty cannot be set off in an action to 
recover a liquidated sum. Mclaugh- 
lin v. Smith, 176 Mass. 46, 57 NE 216. 


[d] Equities arising out of trust 
agreement.—in assumpsit defendant 


cannot set off a claim due him under 
a trust agreement to which plaintiff 
was a party, for trusts are peculiarly 
the creatures of equity. Southern 

Grocery Co. v. Harrison, 184 Ala. 266, 
63 S 535. 


17. Lyman vy. Estes, 1 Me. 182. 
Insolvency generally see supra § 9. 


Set-off or counterclaim in action by 
personal representative generally see 
xecutors and Administrators § 1866. 


18. Wartman vy. Yost, 22 Gratt. (53 
Va.) 695. 

19. Cochrane y. Green, 9 C. B. N. 
S. 448, 99 ECL 448, 142 Reprint 176; 
McKelvey v. McLean, 34° Ue Ce QOIRES 
(Ont.) 635. 

20. Elliott v. Peet, 192 Fed. 699 
[aff 202 Fed. 434, 120 CCA 540]; Platt 
v. Larter, 94 Fed. 610; sc hurch Vv. 

24 Blatchf, 


Spiegelberg, 31 Fed. 601, 
540. 


21. See statutory provisions. 


22. New York Trust Co. v. 
can Realty Co., 215 App. Div. 
NYS 569. 


[a] Rule applied in an action on 
notes given for timber lands, where 
an officer and director of defendant 
corporation acquired such timber 
lands with the knowledge that the 
corporation was contemplating pur- 
chase thereof, and conveyed them to 
plaintiff as trustee for him, plaintiff 
thereafter selling the land to defend- 
ant, to the secret profit of the direc- 


Ameri- 
416, 213 


tor. New York Trust Co. v. American 

Realty Co., 215 App. Div. 416, 213 

NYS 569. 

Hige Denipsey v. Rhodes, 93 N. C. 
24. 


einer y. Ross, 205 N. Xai 
518, 99 NH 5. 


Set-off Gees counterclaim in actions 
by vendee to recover purchase money 
generally see Vendor and Purchaser 
[39° Cye 2056]. 


25. Hicksville, ete., R. 
Island R. Co., 48 Barb. (N. 


26. 
27. 
549. 


Co. Long 
Y.) “358. 

Blair v. Claxton, 18 N. Y. 529. 
Pearsall v. Mayers, 64 N. CG, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 91-94] 


ly being involved in the action;?® and in an action 
on promissory notes, given for the price of an inter- 
est in a chattel, defendant may set up an equitable 
counterclaim for an accounting of moneys subse- 
quently received by plaintiff from the use or unlaw- 
ful sale of the property.2® The amount due on a 


‘bond for the conveyance of land may be counter- 


claimed. fn an action on a promissory note against 
the maker of the bond, where plaintiff was in pos- 
session of the land and defendant offered. to make 
the «conveyance provided for.8° Under a statute 
permitting defendant, in an action on a debt, to 
plead any counterclaim which he may have, subject 
to such limitations as may be prescribed by law, in 
the absence of provisions limiting the right, de- 
fendant may, in an action at law, set off an equita- 
ble demand.*1 


[§ 92] K. Secured Claims. As a pledgee is as 
a general rule under no obligation to surrender or 
enforce collaterals held by him before suing on the 
principal obligation,*? a secured claim may be set 
off without first surrendering the security,?* or ex- 
hausting it;°* nor is defendant compelled to realize 
upon the security before setting up the demand as 
a counterclaim,*® in the absence of an agreement to 
the contrary.°® Conversely a claim unsecured may 
be set off against a secured claim.** 


[§ 93] L. Penalties.** A claim for a statutory 
penalty, being for a sum certain, and not as for a 
tort act,°® it has been held defendant may set off 
such a claim under a statute permitting a set-off 
in a suit for any debt and allowing a debt itself to 
lie for this set-off*® or providing that mutual debts 
and liquidated or unliquidated demands not sound- 
ing in damages merely may be set off.44 So a party 
was authorized, in an action on a promissory note, 
to set off double damages provided by statute for 
injuries to property by disloyal parties during the 


28. Wyman v. Herard, 9 OKI. 35,| 215; 
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Dameron v. Carpenter, 190 N. C. 43. 
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Civil War.*? A statute authorizing a town to re- 
cover in an action of debt a penalty from a collec- 
tor of taxes for failure to file his accounts, however, 
being exclusive of other remedies, the amount of 
the penalty cannot be set off in an action by the 
collector to recover his agreed compensation for col- 
lecting the taxes;#* and under a statute requiring 
a counterclaim to be based upon a contract existing 
at the time of the commencement of the action, a 
counterclaim based on defendant’s right as creditor 
of a manufacturing corporation to recover a stat- 
utory penalty of plaintiff, trustee thereof, for the 
latter’s failure to file the yearly report of the com- 
pany, will not he.** An amount fixed in a contract 
as a penalty to secure its performance cannot be the 
subject matter of a set-off,*> although lquidated 
damages, as distinguished from a penalty, may be 
set off.4° 


Under federal equity rule authorizing a counter- 
claim arising out of the transaction which is the 
subject matter of the suit or which may be the sub- 
ject matter of an independent suit in equity, defend- 
ant, sued on secured promissory notes, cannot coun- 
terclaim for the statutory penalty for failure of 
plaintiff, as assignee of such notes, to enter the as- 
signment on the margin of the record of the lien.*? 


[§ 94] M. Taxes.48 A claim for taxes is not 
such a debt, demand, contract, or judgment as is 
allowed to be set off under the statutes of set-off, 
which are construed uniformly, in the light of pub- 
lic policy, to exclude the remedy in an action on 
any indebtedness of the state or municipality to one 
who is liable to the state or municipality for taxes.*9 
Nor are they a proper subject of recoupment, not 
arising out of the contract or transaction sued on.*? 
A constitutional provision that taxes shall be col- 
lected without suit precludes a reconventional de- 


Bragdon v. Freedom, 84 Me. 


59 P1009. 


29. Boyd v. Beaudin, 54 Wis. 193, 
11 Nw 521. 


30. Atwater v. Schenck, 9 Wis. 
160. 
31. Reeves v. White, (Tex. Civ. 


A.) 161 SW 43. 
32. See Pledges § 227. 


33. Wallace v. Finnegan, 14 Mich. 
170, 90 AmD 243. 


[a] ‘Thus a note held by a defend- 
ant, together with certain collaterals 
for it, can be set off without deliver- 
ing up the collaterals. Wallace v. 
Finnegan, 14 Mich. 170, 90 AmD 243. 


384. Hudkins v. Ward, 30 W. Va. 
204, 3 SE 600, 8 AmSR 22. 


35. Mattern v. Sage, 16 Daly 142, 
9 NYS 527 [aff 134 N.. Y. 617, 32 NE 
649]. 


[a] Rule applied.—Where a stock- 
holder, who has been holding stock on 
a customer’s account for several 
years, as partial security for a debt, 
is sued by the customer on that and 
other transactions, he is not obliged 
to realize on the stock before counter- 
claiming for the whole amount of the 
indebtedness existing at the _ time. 
Mattern v. Sage, 16 Daly 142, 9 NYS 
527 [aff 134 N. Y. 617, 32 NE 649]. 


36. Willard v. Fralick, 31 Mich. 
431. 
37. Spencer v. Chrisman, 15 Ind. 


595, 130 SE 328. 
38. Recoupment, set-off and coun- 


terclaim in actions for penalties see 
supra § 30. 


Usury as defense by way of set- 
off or counterclaim see Usury [39 Cyc 
1020 et seq]. 


39. See Fines, Forfeitures, and 
Penalties § 72; and cases infra this 
section. 


40. Beuke v. Boggs Run Min., etc., 
Co., 100 W. Va. 141, 130 SE 132. 


[a] In trespass on case, under 
Code c 79 § 7, to recover the penalty 
for mining within five feet of con- 
tiguous boundaries of land without 
the consent in writing of all inter- 
ested therein, and under ec 126 § 4, 
relating to set-off, defendant may file 
a special plea of set-off for the stat- 
utory penalty for plaintiff's unlawful 
mining within five feet of defendant’s 
boundary. Beuke v. Boggs Run Min., 
etce., Co., 100 W. Va. 141, 1380 SE 132. 


41. Rosser v. Bunn, 66 Ala. 89. 


[a] Thus the statutory penalty for 
cutting down trees, being a fixed and 
definite sum, prescribed and ascer- 
tained by law and a cause of action 
for such penalty not being a demand 
sounding in damages merely such pen- 
alty is available as a set-off. Rosser 
v. Bunn, 66 Ala. 89. 


42. Haddix v. Wilson, 3 Bush (Ky.) 
DZS. 


431, 24 A 895. 


44. Clapp v. Wright, 21 Hun (N. 
Y.) 240. 


[a] Claim for personal liability for 
debts of a corporation for not filing 
the annual account is not a claim 
based upon contract, within the mean- 
ing of Code Civ. Broc. § 501, and can- 
not be counterclaimed. Clapp wv. 
Wright, 21 Hun (N. Y.) 240. 


45. Davies v. Penton, 6 B. & C. 216, 
13 ECL 108, 108 Reprint 433. 


46. See infra § 83. 


47. Bankston v. Commercial Trust, 
etc., Bank, 250 Fed. 985, 163 CCA 235. 


48. Recoupment, set-off and coun- 
terclaim in actions for taxes see su- 
pra ad. 


49. Mass.—Home Sav. Bank _ vy. 
Boston, 131 Mass. 277; Peirce v. Bos- 
ton, 3 Metc. 520. 


Nebr.—Nebraska City v. Nebraska 
City Hydraulic Gas Light,.etc., Co., 9 
Nebr. 339, 2 NW 870. 


N. H.—Hibbard v. Clark, 56 N. H. 
155, 22 AmR 442, 


Ne J.—Camden v. Allen, 26 N. J. L. 
398. 


Vt.—Johnson v. Howard, 41.Vt. 422, 
98 AmD 568. 


50. Home Sav. Bank v. Boston, 131 
Mass, 277. 
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mand made for taxes, praying for a personal judg- 


ment against the tax debtor.°? 


[§ 95] N. Parties to, and Mutuality of, Cross De- 
1. In General—a. At Law. 
sence of statutory provisions to the contrary,°* and 


RO 


mands*>? 


51. Rivers v. New Orleans, 42 La. 
Ann. 1196, 8 S 484. 


52. Necessity for mutuality in ac- 
tion by and against personal repre- 
sentatives see Executors and Admin- 
istrators § 1866 et seq. 


53. See statutory provisions. 


54. Agreements as affecting rule 
see infra text and note 64. 


Equitable rules see infra § 96. 


55. U. S.m—McKown v. Manhattan 

L. Ins. Co., 91 Fed. 352; Pate v. Gray, 

18 F. Cas. No. 1,294a, Hempst. 155; 

" Waters v. Bussard, 29 F. Cas. No. 17,- 
262,.2 Cranch C. C. 226. 


Ala.—Abbeville First Nat. Bank v. 
Capps, 208 Ala. 207, 94 S 109; St. Lou- 
is, etc., Packet Co. Vv. McPeters, 124 
Ala. 451, 27 S 518; Cannon v. Lind- 
Sey, 85 "Ala. 198, aS 676, 7 AmSR 
38; Farris v. Houston, 78 Ala. 250; 
Mauldin v. Armistead, 14 Ala. 702; 
Scott v. Rivers, 1 Stew. & P. 19; Ra- 
pier v. Holland, Minor 176. 


Ark.—Western Coal, ete., Co. v. Hol- 
lenbeck, 72 Ark. 44, 80 SW 145; Hous- 
ton v. Brown, 93 Ark. 333; Bizzell v. 
Stone, 12 Ark. 378; Field v. Watkins, 
5 Ark 672; Trammell v. Harrell, ~4 
Ark. 602. 


Cal. Kaye v. Metz, 186 Cal. 42, 198 
P 1047; Peo. v. California Safe De- 
posit, “ete:, Co. 168 ‘Cal. 241, 1410 P 
1181, LRA1915A 299; Roberts v. Don- 
Oya en \all08," 9 P80; WP 599); 
Hebbs v. Duff, 23 Cal. 596. 


Colo.—Thalmeier v. Crow, 13 Colo. 
397, 22 P 779; Thatcher v. Rockwell, 
4 Colo. 375 [aft 105 U. S. 467, 26 L. ed. 
949]; Woolman v. Capital Nat. Bank, 
2 Colo. A. 454, 31 P 235. 


Conn.—Wallingford v. Hall, 45 
Conn. 350; Meeker v. Thompson, 43 
Conn. 77; Nichols v. Dayton, 34 Conn. 
65; Atkins v. Churchill, 19 Conn. 394; 
Pitkin v. Pitkin, 8 Conn. 325; Francis 
v. Rand, 7 Conn. 221. 


DG —- Oanver eV. seal, eo wAD DN EOE 
Kendall vy. Vanderlip, 13 Pe, 105: 
Baltimore United Oil Co. v. Barber, 13 
IDA Cr aa 


Ga.—Vason v. Beall, 58 Ga. 500; 
Colquitt v. Bonner, 2 Ga. 155; Tinsley 
v. Beall, 2 Ga. 134; Buckhanan v. 
Gamble, Ga. Dec. 156; Cash vy. Cash, 
Ga. Dee: 97; Crawford v. Beal, Dudl. 
204; Wolfe v. Citizens’ Bank, 26 Ga. 
A. 510, 106 SE 605. 


Tll.—Stuart v. Lott, 304 Ill. 170, 136 
NE 454 [rev 222 Ill. A. 338]; Harding 
v. Kuessner, 172 Ill. 125, 49 NE 1001; 
Howe Mach. Co. v. Hickox, 106 Ill. 
461; Coates v. Preston, 105 Ill. 470; 
Phelps v. Reeder, 39 Ill. 172; Walker 
v. Chovin, 16 Ill. 489; Peoria, etc., R. 
Conve Nell, 16 il) 2698) Ryan" Vv. 
Barger, 16 Ill. 28; Hilliard v. Walker, 
11 Ill. 644; -—Burgwin v. Babcock, 11 
T5283 (Hinckley v. West, 9, Tll.. 136; 
Gregg v. Phillips, 1 Ill. 143, 12 AmD 
151: Goldstein v. Guenther, 243 Ill. 
A, 443; Cragin Mfg. Co. v. Geuder, 
etc., Mfg. Co., 85 Ill. A. 379; Engs v. 
Matson, 11 Ill. A. 639; Borchsenius 
v. Irgens, 8 Ill. A. 599 [rev on other 
grounds 100 Ill. 82]. See Rector v. 


Duntley Mfg. Co., 189 Ill. A. 562. 
Ind.—Wainwright v. P. H. & F. M. 
Tgyovonee lore SNAG Abaoh ORR AG ENG OT aE 


Harris v. Randolph County Bank, 157 
Ind. 120, 60 NE 1025; Ringgenbergs 


SET-OFF AND 
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[§§ 94-95 


subject to exceptions hereinafter to be considered,** 


it is a broad genersl rule of practically universal 


In the ab- 


v. Hartman, 124 Ind. 186, 24 NE 987; 
Proctor v. Cole, 120 Ind. 102, 22 NE 
101; Sefton v. Hargett, 113 Ind. 592, 
15 NE 513; Rush v. Thompson, 112 
Ind. 158, 13° NE 6653, Proctor v. Cole, 
104 Ind. 373, 3 NE 106, 4 NE 303; 
Talmage v. Bierhause, 103 Ind. 270, 2 
NE 716; Menaugh v. Chandler, 89 Ind. 
94; Carter v. Compton, 79 Ind.) 37; 
Danville First Nat. Bank v. Hill, 58 
Ind. 52; Gordon v. Swift, 46 Ind. 208; 
Kent v. Cantrall, 44 Ind. 452; Dodge 
v. Dunham, 41 Ind. 186; Griffin v. 
Cox, 30 Ind. 242; Dayhuff v. Dayhuff, 
27 Ind. 158; Durbon v. Kelley, 22 Ind. 
183; Knour vy. Dick, 14 Ind. 20; Booe 
v. Watson, 13 Ind. 387; Blankenship 
v. Rogers, 10 Ind. 333; Woods v. Har- 
ris, 5 Blackf. 585; Jennings v. Shri- 
ver, 5 Blackf. 37; Spinney v. Hall, 
49 Ind. A. 502, 97 NE 571. 


Ind. T.—Citizens’ Bank vy. Carey, 
2 Ind. T. 84, 48 SW 1012. 


Iowa.—Swain v. Ewing, Morr. 344. 


Ky.—Cummins v. Williams, 5 J. J. 
Marsh. 384; Dickinson v. Chism, 4 T. 
B. Mon. 15 (Prior vo Richards, 4 Bibb 
356; Bibb v. Saunders, 2 Bibb 86; 
Louisville First Nat. Bank Vv. Krieger, 
89 SW 7338, 28 KyL 612; Hancock v. 
Hancock, 69 SW 757, 24 Kyl 664; Lee 
Vv. Russell, 38 SW 874, 18 KyL 951, 


La.—Guibert v. Herpin, 3 Mart. N. 
S. 395: 


Me.—Lawrence v. Lincoln County 
Trust so; quussveNler eae, dae, AU Glos 
Collins v. Campbell, 97 Me. 23, 53 A 
837, 94 AmSR 458; Adams v. Ware, 
33 Me. 228; Banks v. Pike, 15 Me. 268. 


Md.—Fidelity, ete., Co. v.. Poe, 147 
Md. 502, 128 A 465; Impervious Prod- 
ucts) ‘Co. “vu Gray,.127 Mai 64, 96 Ati 
Wilson v. Keedy, 8 Gill 195; Turner 
v. Plowden, 2 Gill & J. 455; Howard 
v. Warfield}; 4 Harr. vé& (M21; Wat- 
kins v. Zane, 4 Md. Ch. 13. 


Mass.—Clare v. Hatch, 180 Mass. 
194, 62 NE 250; Simmons v. Shaw, 
172 Mass. 516, 52 NE 1087; Stickney 
v. Clement; 7 Gray 170; Walker v. 
Leighton, 11 Mass. 140; Holland vy. 
Makepeace, 8 Mass. 418. 


Mich.—Ann Arbor First Nat. Bank 
v. Rhead, 227 Mich. 385, 198 NW 988; 


Fifield v. Edwards, 39 Mich. 264; 
Hendricks v. Toole, 29 Mich. 340. 
1 Minn. 


ae Ceaeet v. Brewster, 


Miss.—Wadlington v. Gary, 15 Miss. 
522; Bullard v. Dorsey, 15 Miss. 9. 


Mo.—Finney v. Turner, 10 Mo. 207; 
O’Grady v. Stotts City Bank, 106 Mo. 
A. 366, 80 SW 696; Gemmell v. Hue- 
ben, 71 Mo. A. 291. 


Nebr.—Crab Orchards Bank v. My- 
ers, 120 Nebr. 84, 231 NW 513. 


N. H.—Dole v. Chattabriga, 82 N. H. 
396, 1384 A 347; McCaffrey v. Ken- 
nett, 73 N. H. 189, 60 A 96; Winni- 
piseogee Paper Co. v. Eaton, 65 N. H. 
13, 18 A 171; Woodward v. Tupper, 

H. 577; Goodwin v. Richard- 
son, 44 N. H. 125; Brown v. Warren, 
43 N. H. Concord v. Pillsbury, 
33 N. H. 310; Smith v. Woodman, 28 
N. H. 520; Chandler v. Drew, 6 N. H. 
469, 26 AmD 704; Woods v. Carlisle, 
ING Tek aren Ross vi Knight, 4 N. A. 
ae: Woodman v. Barkér,52, Nie et. 
479. 


N. J.—yYeskel v. Gross, 105 N. J. 


application that to warrant a set-off the demands 
must be mutual and subsisting between the same 
parties,°° and furthermore must be due in the same 


L. 308, 144 A 312 [aff 106 N. J. L. 611, 
148 A 920]. : 


N. Y.—Beecher v. Peter A. Vogt 
Mfe.:Co., 9227 Ne ¥. 46351255 NEB) Sa; 
Taylor v. New York, 82 N. Y. 10; Cof- 
fin v. McLean, 80 N. Y. 560; Jordan 
v. New York Nat. Shoe, etc., Bask, 74 
NigyY. 467,000 AmR oot he Patitensonmmve 
Patterson, 59 N. Y. 574, 17 AmR 384; 
Beckwith v. Union Bank, 9 N. Y. 211; 
Windecker v. Mutual L. Ins. Co., 12 
Aipp. Div. 73, 43 NYS 358; Hallibur- 
ton v. Clapp, 1 App. Div. 71, 36 NYS 
L041 Path T49isiNe We slSise 43 NE 55813 
Campbell v. Genet, 2 Hilt. 290; Mott 
v. Burnett, 2 E. D. Smith 50; Mat- 
ter of Hill, 17 AbbNCas 273; Fried- 
man v. Isaacs, 133 Misc. 435, 232 NYS 


545; Vanderbilt v. Baldwin, 15 AbbN 
Cas 312; Baker v. Hoag, 6 HowPr 
201; Warner vy. Barker, 3 Wend. 400; 


Gordon v. Bowne, 2 Johns. 150; Aikin 
v. Satterlee, 1 Paige 289. 


N. C.—Coburn v. Carstarphen, 194 
N. C. 368, 139 SE.596, 55 ALR 3819; 
Utley v. Fay, 70 N. C. 303; Walton 
v. McKesson, 64 N. C. 154; Jones v. 
Gilreath, 28 N. C. 338; Bunting v. 
Picks, 322, N= (G:. 130, 32) cA 6 99e 
Haughton v. Leary, 20 N. C. 14; State 
Bank v. Armstrong, 15 N. C. 519; Wof- 
ford v. Greenlee, 1 N. C. 212; Hogg 
Vie PASH ey a IN One 4'5 


N. D.—Storing v. Mandan Special 
School Dist., 53 N. D. 24, 204 NW 837, 
838 [cit Cyc]; Patterson v. Ward, 8 
N. D. 87, 76 NW 1046. 


Oh.—Miller vy. Florer, 
356; Holmes v. Robinson, 4 Oh. 90; 
Johnson v. Taylor, 1 Disn. “168, 12 
Oh. Dec. (Reprint) 553; Ross v. John- 
son, 1 Handy 388, 12 Oh. Dec. (Re- 
print) 198; McGee v. Cleveland Organ 
Co., 4 Oh. Dec. (Reprint) 481, 2 Clev 
LRep 219. 


Okl.—Van Arsdale v. Edwards, 24 
Okl. 41, 101 P 1123; MupPhy Na Colton, 
4 Okl. 181, 44 P 208 


Or.—Security Sav., etc., Co. v. Port- 
land Flour Mills Co., 124 Or. 276, 261 
P 432; Richmond v. Bloch, 36 Or. 590, 
60 P 385. 


Pa.—Hunter v. Henning, 259 Pa. 
347, 103 A 61 [rev 64 Pa. Super. 366]; 
Flibert) vs) duane 165 Pa. 439, oO 
1004; Bache v. Philips, 155 Pa. 103, 25 
A 891; Tenant v. Tenant, 110 Pa. 478, 
1 A 532; Winter v. Newell, 49 Pa. 
507; Carman v. Garrison, 13 Pa. 158; 
Reed v. Reed, 1 Watts & S. .235; 
Stuart v. Com., 8 Watts 74; Watson 
v. Hensel, 7 Watts 344; Stewart v. 
Coulter, 12 Sere. & R. 252, 14 AmD 
680; Waln v. Wilkins, 4 Yeates 461; 
Union Nat. Bank v. Cainsburg Iron 
Co., 48 LegInt 466; Com. v. Dietzler, 
1 LegRec 181. 


S. C.—Shepherd v. Tarver, 14 S. C. 
L. 249, 15 AmD 631; Kerr v. Webb, 
30S. Cc. Eq. 369; Porter v. Cheese- 
borough, 20 S. GC. Eq. 275. 


Tenn.—HEwing v. Coffman, 12 Lea 
79 (Plint-v. Dillman; 2 Heisky 202% 
Turbeville v. Boach, 5 Coldw. 270; 
Blanks v. Smith, Peck 186; Russell 
v. Smith, 1 Tenn. Cas. 18. 


Tex.—Gresham vy. Harcourt, 93 Tex. 
149, 58 SW 1019; Casey v. Hanrick, 
69 Tex. 44, 6 SW 405; Allbright v. 
Aldrich, 2 Tex. 166; Kimbrough v. 
Powell, (Civ. A.) 13° SW (2d)! 467; 
Wine v. Ferguson, (Civ. A.) 138 SW 


uk) Oh Su, 
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capacity or right,°® and there must be mutuality | as to the quality of the right.57 


Vt.—Clough v. Clough, 55 Vt. 360. 


Va.— James v. Johnston, 22 Gratt. 
(63 Va.) 461; Pulliam v. Winston, 5 
Leigh (32 Va.) 324. 


Wash.—Johnson v. Aberdeen, 147 
Wash. 482, 266 P 707; Williams v. 
Miller, 1 Wash. T. 88. 


W. Va.—Little Kanawha Nav. Co. 
v. Rice, 9 W. Va. 636. 


Eng.—In re Mid-Kent Fruit Facto- 
ry, [1896] 1 Ch. 567; Attwooll v. Att- 
wooll, 2 HB. & B. 23, 75 ECL 238, 118 Re- 
print 677; Tucker v. Tucker, 4 B. & 
Ad. 745, 24 ECL 326, 110 Reprint 636. 


Can.—Turner v. Cowan, 34 Can. S. 
eGr160: 


Man.—Fernie v. Kennedy, 12 West 


LR 48; Paulson v. Murray, 32 Man. 
327, 68 DomLR 648, [1922] 2 West 
Wkly 654. 


N. B.—Kelley v. Ayer, 41 N. B. 489. 


Ont.—Best v. Beatty, 47 Ont. L. 265; 
Wade v. Crane, 35 Ont. L. 402, 9 Ont 
WN 391, 27 DomLR 179 [aff 55 Can. 
S. C. 208, 37 DomLR 412]; Re Wiar- 
ton Beet Sugar Mfg. Co., 10 Ont. L. 
219, 5 OntWR 637; Northern Timber 
Co. v. Bucciarelli, 19 OntWN 312; 
Martin vy. Clark, 20 U. C. Q. B. 419. 


6 
Newfoundl. 422; Newfoundland Sav. 
Bank v. McPherson, 4 Newfoundl. 459. 


{a] “To be mutual the cross-de- 
mands here set up must be shown to 
belong individually to the defendant 
with corresponding right to sue for 
the same in his individual name.” 
Hunter v. Henning, 259 Pa. 347, 103 A 
61, 62 [rev 64 Pa. Super. 366]. 


[b] “ ‘Mutual indebtedness’ implies 
that there have been dealings between 
the parties, each becoming indebted 
to the other; each reciprocally acting, 
giving, and_ receiving.” Shapleigh 
Hardware Co. v. Brumfield, 159 Miss. 
1755) L32"S i983, 94. 


{c] “he word ‘set-off’ in fact im- 
plies reciprocal demands existing be- 
tween the same persons in the same 
capacity at the same time.” Crab 
Orchards Bank v. Myers, 120 Nebr. 84, 
234 NW 513; 525. 


[ad] Rule applied—(1) A claim 
against a town, growing out of pau- 
per laws, cannot be set off in an ac- 
tion of debt on a bond given to the 
town in a criminal cause. Walling- 
ford v. Hall, 45 Conn. 350. (2) A 
claim against a partnership which has 
been merged into-a corporation can- 
not be set off against a claim of the 
corporation which did not assume the 
liabilities of the partnership. New 
York Ice‘Co. v. Parker, 21 N. Y. Super. 
688, 21 HowPr 302. (3) Where two 
contracting parties in order to secure 
a release from a third person having 
possession of the subject matter of 
the contract agreed severally to pay 
one half of amount required to secure 
the release, that one paid a less sum 
than one half would not entitle the 
other party paying a full half to 
counterclaim for one half of such 
part unpaid. Cronan v. Wolfe, 138 
Minn. 308, 164 NW 1018. (4) A con- 
tract between plaintiff and a corpora- 
tion requiring the former to pay a 
certain debt of the corporation, in- 
eluding a debt due defendant, does 
not authorize defendant to set off such 
debt in an action by plaintiff to re- 
cover a debt owing him by defendant. 
Clare v. Hatch, 180 Mass. 194, 62 NE 
250. (5) Where plaintiff vendee, ven- 
dors, and defendants as agents of the 
vendors entered into a contract under 
seal by which the vendors bound 
themselves to pay a lien when it be- 
came possible to pay it, and defend- 
ants were authorized to hold funds 
of the vendors to satisfy the lien, 


, 
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and, when it became payable, defend- 
ants were forthwith to apply so much 
of the fund of the vendors in their 
hands as might be necessary to satis- 
fy the lien in an action to enforce 
this contract defendants could not set 
up the vendor’s counterclaim against 
plaintiff growing out of a transaction 
in regard to another piece of real es- 
tate. McSorley v. Coyle, 40 Pa. Su- 
per. 560. (6) A subcontractor, not a 
party thereto, was not bound by an 
agreement between the contractor and 
the owner of the property, whereby, 
in lieu of liquidated damages for fail- 
ure to complete the work within the 
contract time, a_ certain amount 
should be paid by the contractor for 
other purposes, so that, in an action 
by such subcontractor, the contractor 
could not set off the amount paid by 
him, although the subcontractor was 
wholly responsible for the delay. Ea- 
gle Iron Works vy. Mader, 139 App. Div. 
717, 124, NYS 378, (7) An ‘account 
against the ‘Lima Locomotive and 
Machine Company” cannot be set off 
against an account in favor of the 
“Lima Machine Works,” LE NOteap= 
pearing that these companies are the 
same. Bibb Land-Lumber Co. yv. 
Lima Mach. Works, 104 Ga. 116, 30 
SE 676, 31 SE 401. (8) Where one 
contracts with the owner to haul logs 
to a sawmill at a fixed price and 
agrees with defendant that he may 
haul one half of the logs at such price, 
payment to be made direct by the 
owner, to which the owner agrees and 
makes part payment, any balance due 
is a proper set-off to a debt asserted 
by the owner against defendant. 
ger v. Fields, 91 W. Va. 27, 112 SE 


[e] Wrongful commingling of 
funds.—That not all city funds depos- 
ited in the bank were collected for 
payment of current expense fund war- 
rants held by the bank did not show 
want of mutuality depriving the city 
of the right to set off the deposit 
against such warrants. Johnson v. 
Aberdeen, 147 Wash. 482, 266 P 707. 


[f] Liability founded on privity of 
estate and not on privity of contract 
between the parties cannot be set off. 
Irish v. Johnston, 11 Pa. 483. 


{g] Existence of mutuality.—Tal- 
mage v. Bierhause, 103 Ind. 270, 2 
NE 716 (the finding of a jury upon 
evidence that a disputed mutuality 
existed will not be disturbed). 


56. U. S.—Manhattan L. Ins. Co. 
v. McKown, 90 Fed. 646, 33 CCA 212; 
The Zouave, 29 Fed. 296. 


Ala.—Abbeville First Nat. Bank v. 
Capps, 208 Ala. 207, 94 S 109. 


Ark.—Menifee v. Ball, 7 Ark. 520. 


Cal.—Kaye v. Metz, 186 Cal. 42, 198 
P 1047. 


Colo.—Miller v. Mickel, 9 Colo. 331, 
12 P 240. 


Conn.—Pitkin v. Pitkin, 8 Conn. 
325; Francis v. Rand; 7 Conn, 221; 
Palmer v. Green, 6 Conn. 14. 


Del.—Jones v. Wells, 7 Del. 223. 


Fla.—Lucas v. Wade, 43 Fla. 419, 
31 S$ 231. 


Ga.—Nix v. Hillis, 118 Ga. 345, 45 
SE 404, 98 AmSR 111; Houston v. 
Ladies’ Union Branch Assoc., 87 Ga. 
203,13 SE 634. 


Ind.—Ringgenberg v. Hartman, 124 
Ind. 186, 24 NE 987; Proctor v. Cole, 
104 Ind. 373, 3 NH 106, 4 NE 303. 


Iowa.—Cook v. Dillon, 9 Iowa 407, 
76 AmD 354. 


Md.—Scott v. Scott, 17 Md. 78; Mc- 
Pherson v.. Ross, 1 Md..181; Hall v. 
Creswell, 12 Gill & J. 36; Gibbs v. 
Cunningham, 4 Md. Ch. 322; Watkins 
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The same rules of 


v. Zane, 4 Md. Ch. 13. 
Mass.—Grew v. Burditt, 9 Pick. 265. 


Nebr.—Crab Orchards Bank v. My- 
ers, 120 Nebr. 84, 231 NW 513. 


N. H.—Dole v. Chattabriga, 82 N. H. 
396,134 A 347. 


N. Y.—Beecher v. Peter A. Vogt 
Mfg. Co:, 227 N, ¥.-463,7125 Nibes3as 
Morris v. Windsor Trust Co., 213 N. 
Y. 27, 106 NE 753, AnnCas1916C 972; 
Miller v. Franklin Bank, 1 Paige 444. 


N. D.—Storing v. Mandan Special 
School Dist., 53 N. D. 24, 204 NW 837, 
838 [cit Cyc]. 

Or.—Sanford v. Pike, 87 Or. 614, 170 
Pao; 0 Vue oo 4. 


Pa.—Shickshinny First Nat. Bank v. 
Tustin, 246 Pa. 151, 92 A 119; Sieger 
v. Sieger, 209 Pa. 65, 58 A 140; Hi- 
bert v. Lang, 165 Pa. 439, 30 A 1004. 


S. C.—Ex p. Doyley, 13 S. C. L. 185; 
A ead Corp. v. Harrison; 9°SrGo is 


CN daa v. Smithpeter, 6 Baxt. 


Wash.—Johnson vy. Aberdeen, 
Wash. 482, 266 P 707. 


Eng.—Stammers vy. Elliott, L. R. 3 
Ch. 1955 aw hitaker iv: Rush, Ambl. 
407, 27 Reprint 272; Bishop v. Church, 
eS Atk. 691, 26 Reprint 197. 2) Wess 
100;. 371, 28 Reprint 66, 238; Harvey 
v. Wood, 5 Madd. 459, 56 Reprint O71 
Medlicot v. Bowes, 1 Ves. ee 27 Re- 
print 985; Gale v. Luttrell, ty V2 & J. 
180, 148 Reprint 636. 


“But they are considered due in the 
same right where the plaintiff may 
sue, and the defendant may be sued, 
in their own names, without setting 
out or specifying any representative . 
character, and where the party to the 
suit has a lien upon, or a legal right 
to the application or distribution of 
the fund when collected.” Miller v. 
Vs uae Bank, 1 Paige (N. Y.) 444, 
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[a] Rule applied.—(1) In an ac- 
tion on a corporation treasurer’s bond, 
neither the surety nor the treasurer 
can off-set the corporation’s debt to 
him personally. Marshall v. Brainerd, 
Zoo a. 354) 9, AO Dies C2) RRA SHE = 
spects the right of set-off, a corpore- 
tion is a legal entity, separate from 
an officer and stockholder, although he 
owns all the capital Stock, Bachrach. 
v. Allen, 239 Mass...272, 131 NE*.857? 
(3) Demands of a person, hired by 
an agent, for breach of contract 
against both the principal.and the 
agent, and a demand of the principal, 
against the person hired, on another 
transaction, could not be set off 
against each other, as the parties 
were different. Cromwell v. Parsons, 
219, Mass. 2995, 106 NE £0205) 4) pA 
stockholder’s counterclaim in his indi- 
vidual capacity, claiming to be the 
sole owner of stock, will be dismissed, 
in the absence of an allegation of an 
assignment from the corporation. 
Security Trust Co. v. Pritchard, 123 
Misc. ' 498, 205 NYS 725 (counter- 
claims for misconduct of directors in 
the management of a corporation will 
be dismissed, when interposed in a 
representative stockholder’s action 
brought for illegal and fraudulent 
transfers of corporate property by an-- 
other director, where causes of action 
cover different periods in the corpora- 
tion’s life, constitute different trans- 
actions and subjects of action, and are 
against different directors). 


57. Storing v. Mandan _ Special 
School Dist., 53 N. D. 24, 204 NW 837; 
Hunter v. Henning, 259 Pa. 347, 350, 
103 A 61 [rev 64 Pa. Super. 366]. 


“By mutuality in quality of right 
is to be understood mutuality of right 
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mutuality of cross demands have been held to apply 
when defendant sets up his claim in recoupment to 
plaintiff's demand,®* or in counterclaim,®® compen- 
sation,®® and reconvention,®! and defendant as a 
general rule cannot set off a demand which he is 
not entitled to sue on in his own name;°? 
up as a counterclaim allegations of such a character 
that, if they were in the form of a complaint in a 
separate action, another person, not a party to the 
pending suit, would be a necessary defendant to 
The rule as to mutuality 
may be varied by agreement between the parties.°* 
By statute in some jurisdictions it has been made 
unnecessary that the set-off or counterclaim shall 


such separate action.°® 


with respect to the legal remedy pro- 
vided for the enforcement of the sev- 


eral demands.” Hunter v. Henning, 
supra. 
58. Kinne v. New Haven, 32 Conn. 
210; Kinard v. Sanford, 64 Ga. 630. 
59. Ky.—Hill v. Golden, 16 B. Mon. 
Hol. 


N. Y.—Wood v. Munson, 70 Hun 468, 
24 NYS 287; Lyman v. Newman, 29 
Barb. 162; Agate v. Gignoux, 24 N. Y. 
Super. 278; Cumings v. Morris, 16 
Nee Super..560 artr25) NjaY a16zoll; 
Rogers v. Kelsey, 105 NYS 119; 
AU ea Iron Co. v. Kelley, 1 NYS 
B51. 


aa C.—Devries v. Warren, 82 N. C. 
356. 


Porto Rico.—Rivera v. Fernandez, 
33 Porto Rico 567, 570 [cit Cyc]. 


Tex.—Harbin v. Hood, (Civ. A.) 285 
Sw ss. 


N. B.—Allis-Chalmers-Bullock  v. 
Hutchings, 41 N. B. 444. 


N. S.—Sweet v. Archibald, 47 N. S. 
35, 11 DomLR 570. 


“Counterclaim must exist against 
plaintiff as well as in favor of defend- 
ant.” Davidson v. Remington, 12 
HowPr (N. Y.) 310. 


fa] Thus (1) in an action by the 
seller against the purchaser for re- 
fusal to accept railroad iron purchas- 
ed under a written contract, defend- 
ant cannot set up damages caused 
by a failure of plaintiff to deliver iron 
on a contract with a company of 
which defendant is a_ stockholder. 
Springfield Iron Co. v. Kelley, 1 NYS 
351. (2) But where the charterers of a 
steamboat entered into an agreement 
with defendants, lightermen, whereby 
defendants were to collect all freight 
charges and pay them over forthwith 
to the charterer, less compensation 
for lightering, and the charterer 
abandoned the vessel to the owner, 
and he brought suit against defendant 
for freight collected, claims which 
defendant had against the charterer 
for failure to deliver commodities to 
defendant, which defendant had ship- 
ped in the care of the charterer, were 
legal counterclaims and allowable in 
such suit. Boston Tow Boat Co. v. 
John J. Sesnon Co., 64 Wash. 375, 116 
P 1083. (3) Where demands of bro- 
kers as raised in a complaint and 
counterclaim for commissions were 
mutual, and claimed in the same right, 
there was no misjoinder, in that the 
transaction involved liability of the 
owner of the land and a member of 
plaintiff’s firm not owning an inter- 


est in such land. Harbin v. Hood, 
(Tex. Civ. A.) 285 SW 8388. 

60. The Zouave, 29 Fed. 296; Bal- 
lard v. Thompson, 139 La. 267, 71 S 


New Orleans v. Finnerty, 27 La. 


505; f 
OV) Amir 5693" Vineent -v. 


Ann. 681, 


‘several defendants. 
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anibee 


nor set 


Olen? 


Gandolfo, 12 La. Ann. 526. 


61. Findley v. Breedlove, 4 Mart. 
N. S. (La.) 105. é 


62. Ala.—Mauldin v. Armistead, 14 
Ala. 702; Smith v. Taylor, 9 Ala. 633; 
Carew v. Northrup, 5 Ala. 367; Bell 
v. Horton, 1 Ala. 413. 


D. C.—Kendall v. Vanderlip, 2 Mac- 
key 105. 


Md.—Fidelity, etce., Co. v. Poe, 147 
Md. 502, 128 A 465. 


N. Y.—BHBlliott v. Brady, 118 App. 
Div. 208, 103 NYS 156; Butts v. Col- 
lins, 13 Wend. 139 [aff 10 Wend. 399]. 


Oh.—Ross v. Johnson, 1 Handy 388, 
12 Oh. Dec. (Reprint) 198. 


Pa.—Hibert v. Lang, 165 Pa. “439, 
380 A 1004; Union Nat. Bank v. Can- 
Spas Prono oka CAS, 5S), Oe 
a . 


Vt.—Lapham vy. Green, 9 Vt. 407. 


W. Va.—Little Kanawha Nav. Co. 
v. Rice, 9 W. Va. 636. 


68. Lowndes v. City Nat. Bank, 79 
Conn. 693, 66 A 514; McConihe v. Hol- 
lister, 19 Wis. 269. 


64. Walker v. Chovin, 16 Ill. 489. 


Remedies as affected hy agreement 
a estoppel generally see supra §§ 23- 
26. 

65. See statutory provisions; 
cases infra this note. 


[a] In Oklahoma (1) Rev. L. 
(1910) § 4746, either party can plead 
and prove set-off or counterclaim in 
defense of claim by other party, and 
the set-off need not exist between all 
parties plaintiff and defendant. Rob- 
ertson v. Howerton, 56 Okl. 555, 156 P 
329. (2) A counterclaim against an 
intervener has been allowed. Cooper 
v. Gibson, 69 Okl. 105, 170 P 220. (3) 
And so has a counterclaim by one of 
Stauffer v. Camp- 
bell) 30) OKI76, 8 VP son. 


66. Equitable set-off generally see 
supra §§ 4-10. 


and 


67. See supra § 6. 

68 Clark AV, nCort mer came nh lb 4, 
18 EngCh 154, 41 Reprint 449. See 
Heinemann Bros. Co. v. Wendt, 190 


Wis. 503, 209 NW 699; Union Trust 
Co. v. Fowler, 11 OntWR 675 (both 
recognizing rule). 

[a] Where party to equity suit 
owes estate in court for distribution, 
and at the same time the estate owes 
him, he is entitled to set off the one 
against the other. Berger v. Clendi- 
nen, 88 Md. 151, 40 A 705. 

69. See supra § 95. 


70. Ark.—Menifee v. Ball, 7-Ark. 
20 


Conn.—Palmer v. Green, 6 Conn. 14. 
Ind.—Elder v. Lasswell, 2 Blackf. 


exist as between all parties plaintiff and defend- 


[§ 96] b. In Equity.°° Courts of equity usually 
follow the law in matters of set-off, in the absence 
of any intervening equity,®* and accordingly, where 
there are cross demands between two parties of such 
a nature that if both were recoverable at law they 
would be the subject of legal set-off, then if either 
of the demands is matter of equitable jurisdiction 
the set-off will be enforced in equity.*® 
held as a general rule that in equity, as at law,®® 
the right of set-off is reciprocal, and only mutual 
claims and such as are in the same right ean be set 
However, this doctrine of mutuality is not 


But it is 


349. 


Me.—Smith v. Bath Loan, etc., As- 
roe 126 Me. 59, 136 A 284, 50 ALR 


Md.—Schlens v. Poe, 128 Md. 352, 
97 A 649; Dubreuil v. Gaither, 98 Md. 
541, 56 A 965; Tyrrell v. Tyrrell, 54 
Md. 167; Penniman, v. Loney, 40 Md. 
471; Smith v. Washington Gaslight 
Cor; 8 Ma 12) 100 Am'D 4958 alive 
Creswell, 12 Gill & J. 36; Watkins v. 
Zane, 4 Md. Ch. 13; Robertson v. 
Parks, 3 Md. Ch. 65. 


Mass.—Bates v. Cosmopolitan Trust 
Co., 240 Mass. 162, 133 NE 758. 


hein ies Ep ee v. Toole, 29 Mich. 
o . 


an H.—Brown v. Warren, 43 N. H. 


N. J.—Black v.*Whitall, 9 N. J. Ea. 
572, 59 AmD 423. 


N. Y.—McDonald v. Neilson, 2 Cow. 
139, 14 AmD 431; Dale vy. Cook, 4 
Johns. Ch. 11; Murray v. Toland, 3 
Johns. Ch. 569; Duncan v. Lyon, 3 
Johns. Ch. 351, 358, 8 AmD 513. 


eae C.—March v. Thomas, 63 N. C. 


Eng.—Freeman v. Lomas, 9 Hare 
109, 41 EngCh 109, 68 Reprint 435; 
Harvey v. Wood, 5 Madd. 459, 56 Re- 
print 971; Gale v. Luttrell, 1 Y. & J. 
180, 148 Reprint 636. 


Ont.—Bailey Cobalt Mines, Ltd. v. 
Benson, 44 Ont. L. 1. 


Newfoundl.—_Newman v. Simms, 6 
Newfoundl. 422. 


_{a] Rule applied.—(1) Where a’ 
city started proceedings for condem- 
nation of land, periding which a sub- 
contractor in doing the work dam- 
aged a building on the land, and the 
owner got judgment therefor against 
him, and an award against the city 
was later affirmed, he could not have 


the amount of the award set off 
against the judgment. Belbin v. Mul- 
lan, 131 Md. 425, 102 A 548. (2) In 


an action by a corporation to canel 
stock, a counterclaim, showing lia- 
bility of officers to the corporation, 
such officers not being parties, is sub- 
ject to demurrer. East Lake Lumber 
Co. v. Van Gorder, 169 NYS 266. (3) 
In view of the dual relation of mem- 
bership and debtor, set-off is not 
available to borrowing stockholders 
of an insolvent building association, 
where a receiver is collecting out- 
standing loans. Smith v. Bath Loan, 
etc., Assoc., 126 Me. 59, 1386 A 284, 50 
ALR 526. (4) No principle or prac- 
tice in equity will enable a respond- 
ent to set off a debt due from com- 
plainant’s deceased ancestor on the 
ground that plaintiff is in possession 
of lands of the ancestor which may be 
sold to satisfy the ancestor’s debts, 
although a proceeding is pending 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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permitted to work an injustice, for whenever it is 
necessary to effect a clear equity or to’ prevent an 
irremediable injustice the set-off will be allowed, in 
equity, although the debts are not mutual, and the 
set-off, therefore, one which a court of law would 
not be authorized to make,*! and in such jurisdictions 
as permit or require the administration of law and 
the equitable exception 
to the strict rule of mutuality is apphed even when 
plaintiff’s action was really an action at law.*3 


D 


equity by the same court,*? 


against the estate to ascertain all 
claims against it and to subject dece- 
dent’s lands to payment thereof. 
Scott v. Scott, 17 Md. 78. 


[b] Mutuality shown.—Purchaser 
of equity of redemption is entitled 
to set off ‘debt due him from mortga- 
gee on an unsecured note against 
mortgage indebtedness; there being 
mutuality of indebtedness quoad the 
land, and equity subrogating such 
purchaser to rights of the mortgagor 
to clear his title. Dameron v. Car- 
penter, 190 N. C.-595, 130 SE 328. 


71. U. S.—wNorth Chicago Rolling 
Mill Co. v. St. Louis Ore, etc., Co., 
HHO EPO. LS) (DIO LAY SCT 10, T3891. 
ed. 565; Greene v. Darling, 10 F. Cas. 
No. 5,765, 5 Mason 201; Howe -v. 
Sheppard, 12 F..Cas. No. 6,773, 2 
Sumn. 409. 


Ind.—Rush v. Thompson, 112 Ind. 
158, 13 NE 665. 


Ky.—Bernard v. Gallatin Seminary, 
3 J. J. Marsh. 425; Jones v. Murray, 
3 T. B. Mon. 83. 


Md.—Dubreuil v. Gaither, 98 Md. 
541, 56 A 965. 


Miss.—Hall v. Waddill, 78 Miss. 16, 
27 S 936, 28 S 831. 


Mo.—Barnes y. McMullins, 78 Mo. 
260; Strong v. Gordon, 203 Mo. A. 
470, 221 SW 770. 


N. J.—Brewer v. Norcross, 17 N. J. 
Eq. 219; Black v. Whitall, 9 N. J. Eq. 
572, 59 AmD 423. 


N. C.—Coburn v. Carstarphen, 194 
NVCm3868, 189°SH 596, 55 TAL Ri 819. 


S. C.—Carwile v. Metropolitan L. 
inc Gouels6, S.C. 179, 134° SE 28; 
Carwile v. Metropolitan L. Ins. Co., 
136 S. C. 111, 134 SE 275. 


Vt.—Blake v. Langdon, 19 Vt. 485, 
47 AmD 701. 


Eng.—Stammers y. Elliott, L. R. 3 
Ch. 195; Freeman v. Lomas, 9 Hare 
109, 41 EngCh 109, 68 Reprint 435; 
Vulliamy v. Noble, 3 Meriv. 593, 36 
Reprint 228; Ex p. Flint, 1 Swanst. 
30, 36 Reprint 285; Ex p. Blagden, 19 
Ves. Jr. 465, 34 Reprint 589; Taylor v. 
Okey, 13 Ves. Jr. 181, 33 Reprint 263; 
Ex p. Hanson, 12 Ves. Jr. 345, 33 Re- 
print 131; James v. Kynnier, 5 Ves. 
Jr. 108, 31 Reprint 496. 


[a] Thus (1) while the general 
rule in equity is, like that at law, that 
there can be no set-off of joint debts 
against separate debts unless some 
new equity justify it, such an equity 
may arise under circumstances of 
fraud, or where the party seeking re- 
lief is only a surety for a debt really 
separate, or where there are a series 
of transactions in which joint credit 
is given with reference to the sepa- 
rate debt. Greene v. Darling, 10 F. 
Cas. No. 5,765, 5 Mason 201. (2) A 
corporation debtor should not be re- 
quired to pay his debt to an insolvent 
corporation and also a_ corporation 


debt for which he is liable. Coburn 
vy. Carstarphen, 194 N. C. 368, 139 
SE 596. 

72. See Equity § 5. 


73. Peo. v. California Safe Deposit, 
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Thus 


ete.,-Co., 168 Cal. 241, 141 P 1181, DRA 
1915A 299; Porter v. Roseman, 165 
Ind. 255, 74 NE 1105, 112 AmSR 222, 
6 AnnCas 718; Carter v. Compton, 79 
Ind. 87; Spinney v. Hall, 49 Ind. A. 
502, 97 NE 571; Coburn v. Carstar- 
phen, 194 N. C. 368, 139 SE 596; Craig- 
head v. Swartz, 219 Pa. 149, 67 A 1003; 
Hibert v. Lang, 165 Pa. 439, 30 A 1004; 
McCormick v. Skiles, 163 Pa. 590, 30 
A195; Miller v. Kreiter, 76 Pa. 78; 
Tustin. “v.* Cameron~5~W hart. .CPa; ) 
379; Stewart v. Coulter, 12 Serg. & R. 
(Pa.) 252, 14 AmD 680; Childerston 
v. Hammon, 9 Serge. & R. (Pa.) 68; 
Cochran v. Cutter, 18 Pa. Super. 282. 

74 U. S—Scott v. Armstrong, 146 
UTS. 499,13 SCt 148, 36 L. ed. 1059. 

Ala.—Renfroe v. Yarbrough, 144 
Ala. 487, 39 S 660; Ingraham v. Fos- 
ter, 31 Ala. 123. 


Ga.—Harwood v. Andrews, 
784. 


Ind.—Spinney v. Hall, 49 Ind. A. 
502, 97 NE 571. 

Mad.—-Dubreuii 
541, 56 A 965. 


N. C.—March v. Thomas, 63 N. C. 
87; Benzein v. Robinett, 17 N. C. 67. 


S. C.—Falconer v. Powe, 8 S. C. Eq. 
156. 


ilenGrai: 


v. Gaither, 98 Md. 


Tex.—Hamilton v. Van Hook, 26 
Tex. 3802; Hanchett v. Gray, 7 Tex. 
549. 

[a] Thus, an equitable demand ac- 


cruing to one of several defendants 
from a fraud perpetrated on him by 
plaintiff in a forrner partnership be- 
tween them is available as a set-off 
in favor of such defendant, when 
plaintiff files a bill for a settlement 
of a new partnership between them 
and others, and is shown to be in- 
solvent. Ingraham v. Foster, 31 Ala. 
123. 


Insolvency as a ground of equitable 
set-off generally see supra § 9. 


75. Porter v. Roseman, 165 Ind. 
255, 74 NE 1105, 112 AmSR 222, 6 Ann 
Cas 718. 


Nonresidence as ground for equita- 
ble set-off generally see supra § 10. 


76. See infra § 117. 

77. Demands of principal availa- 
ble to surety see Principal and Surety 
§ 334. 

Set-off or counterclaim of debts or 


demands against principal in action 
by agent see Agency § 508. © 


78. See supra §§ 95, 96. 

79. Ala.—Craft v. Standard Acci- 
dent Ins. Go., 220 Ala. 6).123 S271 
[granting certiorari 23 Ala. A. 246, 
123 S 265]; Gibbony v. Wayne, 141 
Ala. 300, 37 S 436. 

Conn.—Kinne v. New Haven, 32 
Conn, 210. 

Del.—Tilden v. Stevenson, 33 Del. 


47, 180 A 236. 


Md.—Fishwick v. Sewell, 4 Harr. & 
As, Boehe d 


Mass.—Thresher v. Simpson, 
Mass. 349, 111 NE 1035. 
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upon a showing of insolvency equity will set off a 
debt without regard to strict mutuality or whether 
the debts are due in the same right,**+ and so in 
cases of nonresidence’® or of joint and separate 
debts or demands.*® 

[§ 97] 2. Demands in Favor of Third Persons.** 
In accordance with the rule of mutuality above 
stated,*® it is very generally held that a demand 
against plaintiff in favor of a third person not a 
party to the action cannot be recouped,*® set off, 


[a] Rule applied.—(1) A corpora- 
tion, formed by the lessee of store 
premises by lease under seal, which 
was not a party to the instrument, 
could not recoup against the lessors, 
suing for rent, damages occasioned 
by breach of their stipulation not to _ 
svell certain lines of goods. Thresher 
v. Simpson, 223 Mass. 349, 111 NE 
1035. (2) Damages growing out of an 
independent contract between plain- 
tiff and another cannot be recouped. 
Craft v. Standard Acc. Ins. Co., 220 
Ala. 6, 123 S 271 [granting certiorari 
23 Ala. A. 246, 123.S 265]. -(3) In an 
action for breach of contract for serv- 
ices, brought by an employee against 
a holding company, a claim in re- 
coupment by defendant for conversion 
by plaintiff of funds of subsidiary 
company, of which it owned all the 
capital stock, could not be set up, it 
being in the same position as a stock- 
holder of the subsidiary company, 
who could not sue in own name for 
such conversion, “recoupment” being 
a right of defendant to claim damages - 
against plaintiff in the same action 
for violating duties imposed by law 
or obligations of the contract sued on,. 
Tilden v. Stevenson, 33 Del. 47, 130 A 
236. (4) In an action on certain 
claims assigned by F, defen'dant is 
not entitled to set off an overpayment 
made to a construction company for 
work performed by F, in the absence 
of an agreement by F that it might 
be set off against defendant’s indebt- 
edness to him for other work. Gulf, 
etc., R. Co. v. Stark, (Tex. Civ. A.) 151 
(5) The sureties on a bond 
to secure the return of purchase mon- 
ey on a rescission could not recoup 
damages to the thing sold from im- 
proper care by plaintiff, where the 
seller was not a party to the proceed- 
ing. Graham v. Middleby, 213 Mass. 
437, 100 NE 750, 48 LRANS 977, Ann 
Cas1914A 384. 


oF U. S.—Earle v. Miller, 102 Fed. 
600. 


Ala.—Turner v. Lawson, 144 Ala. 
432, 39 S 755; Thompson v. Merriman, 
15 Ala, 166; Hurt v. Atlanta, ete., R. 
Co., 17 Ala. A. 241, 84 S 681. 


Cal.—Dobinson vy. McDonald, 92 Cal. 
Soe ee, OOS. 


Colo.—Thalmeier v. Crow, 13 Colo. 
397, 22 P 779. 


Conn.—Foster v. Balch, 
449, 65 A 574; 
32 Conn. 210. 


Ill.—Weisenborn v. Peo., 53 Ill. A. 
32. See also Perfection Pulverizing- 
Mills v. Keiser, 203 Ill. A. 383. 


Ind.—Carter v. Berkshire, 8 Blackf. 
193; Jennings v. Shriver, 5 Blackf. 37. 


Iowa.—Reed v. Darlington, 19 Iowa 
349. 


Ky.—Morse v. Wilcoxson, 30 SW 
Gta wd WEY. 2 


Mass.—Cosmopolitan Trust Co. v. 
S. Vorenberg Co., 245 Mass. 317, 139 


vl TON Goran 
Kinne v. New Haven, 


NE 482; Bates v. Cosmopolitan Trust 
Co., 240 Mass. 162, 1338 NE 758. 

Mich.—McGraw v. Pettibone, 10 
Mich. 520. 
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counterclaimed,*+ reconvened,*? or compensated,®* 
in the absence of the execution of an assignment.*# 


[§ 98] 3. Demands against Third Persons.** As 


Mo.—State v. Dickman, 124 Mo. A. 
653, 102 SW 44. 


N. Y.—Chambers v. Lewis, 11 Abb 
Pr 210 [aff 28 N. Y. 454]. 


N. C.—Forney v. Shipp, 49 N. C. 527. 
Pa.—Russ v. Sadler, 197 Pa. 51, 46 


A 903; Shaw v. Fleming, 143 Pa. 104, 
22 A 816; Oberholtzer v. Heist, 16 A 
804; Carman v. Garrison, 13 Pa. 158; 


Longafelt v. Bartsher, 3 Penr. & W. 
492; Union Nat. Bank v. Canonsburgh 
LrLOnNCGores awash 58,20) Ab U7) 


S, C.—Kimbrel v. Glover, 47 S. C. 
191. 


.  Tex.—Rhodes v. Austin, (Civ. A.) 
299 SW 921; King v. Driver, (Civ. A.) 
183 SW 87. 


Vt.—Plattsburg First Nat. Bank v. 
Post, 66 Vt: 237, 28 A 989; McIntyre 
v. Corss, 18 Vt. 451. 


og Alam v. Miller, 1 Wash. 
Rersise 


L. 


AD 


Eng.—Belcher v. Lloyd, 10 Bing. 
310, 25 HCL 150,.13b Reprint. 924; 
Pettat v. Ellis, 9 Ves. Jr. 563, 32 Re- 
print 721. 


Spe eae v. McIntosh, 7 Que. Pr. 
329. 


Newfoundl.—Newfoundland Sav. 
Bank vy. McPherson, 4 Newfoundadl. 459. 


“The party who seeks to obtain the 
benefit of a set-off, must be the real 
owner, and have control of the coun- 
ter-claim, so that his creditor who 
sues him is his debtor as to the claim 
offered in reduction.” McGraw v. Pet- 
tibone, 10 Mich. 530, 537. 


{a] MTlustrations.—(1) Against a 
claim of a railroad company for un- 
paid freight, a claim of the shipper 
against a receiver of the company 
who was not a party cannot be set 
off. Hurt v. Atlanta, etc., Co., 17 Ala. 
A. 241, 84 S 631. (2) An agent, liable 
on a contract made for the benefit of a 
third person, by reason of not disclos- 
ing his agency, cannot avail himself 
of a debt due by plaintiff to such third 
person as a set-off. Forney v. Shipp, 
49 N. C. 527. (3) A corporate maker, 
sued on a note by a trust company, 
cannot avail itself of a deposit of its 
principal stockholder, who is not a 
party ‘to: the ‘suit. Cosmopolitan 
Trust Co, v. S. Vorenberg Co., 245 
Mass. 317, 139 NE 482 (to have in- 
dorser’s deposit in trust company 
available as equitable set-off in action 
by the trust company against maker 
of note, he*should be a party to the 
proceedings). (4) Defendant in avoid- 
ance of his liability cannot assert a 
claim for tortious. acts affecting the 
property of another. Central Ohio R. 
Co. v. Thompson, 5 F. Cas. No. 2,550, 
2 Bond 296. (5) In an action by a 
Jandlord against a sheriff for failing 
to turn over money collected by the 
latter on a judgment for rent, defend- 
ant cannot set off a debt due from the 
landlord to the tenant. Thompson v. 
Merriman, 15 Ala. 166. (6) In an ac- 
tion by one stockholder who is a judg- 
ment creditor of a corporation, pri- 
marily against other stockholders to 
recover from them amounts due the 
corporation on subscriptions to stock, 
although the corporation was made a 
party’to the action, the individual de- 
fendants cannot set off against their 
indebtedness the unpaid subscription 
for stock which plaintiff owed the 


corporation. Blood v. La Serena 
wand. ete, Co,;, 150 .Cal,.764, 89 P 
1090. (7) In an action on a book ac- 


count, defendant will not be allowed 


, 
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to offset against plaintiff’s claim a 
demand which accrued in favor of a 
third person against plaintiff, and in 
which defendant had no legal interest, 
notwithstanding defendant anid such 
third person may both have expected 
that it would be so applied. McIntyre 
Ven OLSSs od Sam Vilemceoun (8) Persons 
making a note to a trust company for 
the accommodation of a storage com- 
pany could not, when sued thereon, 
set off unpaid certificates of deposit 
issued by the trust company to the 
storage company as part of the con- 
sideration for the note, where the 
storage company had not transferred 
its title or possession to them. 
Bates v. Cosmopolitan Trust Co., 240 
Mass. 162,133 NE 758. (9) Plaintiff's 
indebtedness to a corporation not a 
party to the note cannot be set off 
in an action by an indorser against 
prior indorsers, although the proceeds 
of the note were used for the benefit 
of the corporation. Russ vy. Sadler, 
19% Pa. 515.46 A903.) (10)cA plea of 
set-off by defendant, sued for excess 
land received from an estate, alleging 
indebtedness of plaintiff for person- 
alty received from the estate, but no 
contractual duty to pay defendant 
therefor, but only a duty to pay the 
administrator of the estate, is bad. 
Fortson v. Dove, 38 Ga. A. 503, 144 SE 
883. (11) State claims, in an action 
against shellfish commissioners, in- 
dividually, to recover surplus pro- 
ceeds from the sale of certain oyster 
leases, cannot be set off. Gladding v. 
Atchison, 44 R. I. 69, 115 A 423. (12) 
Where the maker of a note, who 
placed it in the hands of a broker for 
sale, is sued by one who had ad- 
vanced money on it, the maker can- 
not set off a claim alleged to be due 
to the broker from the holder, who 
advanced upon it. Carman v. Garri- 
son; 13: Pa. 1538: 


81. Cal.—Davis v. Bakersfield Oil, 
ete:, Eixch.,) 2 Cals A./195, 83 P 260. 


Ind.—Marsh v. Low, 55 Ind. 271. 


N. Y.—Newton v. Lee, 139 N. Y. 
332, 34 NE 905; Foley v. Mutual L. 
Ins. Co:, $38 N.Y. 333; 34 NE 211, 34 
AmSR 456, 20 LRA 620; Bates v. 
Rosekrans, 37 N. Y. 409, 4 Transcr. 
A. 332, 4 AbbPrNS 276 [aff 23 HowPr 
98]; Beers v. Waterbury, 21 N. Y. Su- 
per. 396; Klauck v. Federal Ins. Co., 
GOP Miser 70) 11 INS 03055 Cabot v: 
Ensign, 13 NYCivProc 89. 


N. C.—Wellons v. Johnston, 196 N. 
C. 94, 144 SE 521. 


Oh.—Schonberg vy. Platt, 36 Oh. A. 
118, 172 NE 685. 


Ss. D—Hallam v. Henkin, 31 S. D. 
637, 141 NW 784. 


Wis.—Briggs v. Seymour, 17 Wis. 
2b oe 


gp ese v. Edwards, 19 OntWN 
391. 

[a] Illustrations.—(1) A devisee 
under a will has no right, in an action 
by the receiver of an insolvent bank 
to recover the amount of an over- 
draft, to counterclaim for his share 
of moneys of the estate ‘deposited in 
the bank to the credit of the execu- 
tors. McColl v. Cottingham, 124.8. 
C. 380, 117 SE 415. (2) In replevin 
for cattle impounded as trespassing 
on land of a third person, a claim for 
the damages sustained by the third 
person, not a party, must be stricken 
out, and evidence of such damages is 
admissible only to justify the deten- 
tion of the cattle by the poundmaster. 


a a 
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a general rule it has been held that a debt against 
a third person not a party to the record cannot be 
pleaded in recoupment,*® nor as a set-off.57 neither 


Callan v. Sether, 31 S. D. 80, 139 NW 
786. (3) A president’s indebtedness 
to a corporation is not a proper coun- 
terclaim in a suit on a directors’ note. 
protecting the president against loss 
by the indorsement of corporate 
notes. Wellons v. Johnston, 196 N. 
C. 94, 144 SE 521. (4) Where ‘defend- 
ant employed plaintiff to sell auto- 
mobiles, allowing him ‘“‘to sell two 
cars now on hand, without profit’ to 
it, and plaintiff’s prior contract with 
a manufacturer provided for forfei- 
ture of profit if he sold in defendant’s 
territory, and defendant’s contract 
had similar provision as to the other 
agent’s territory, and plaintiff sued 
for wrongful discharge, defendant 
could not counterclaim for damage 
by plaintiff’s_ selling two cars in its 
territory, there being privity of con- 
tract. Bertholf v. Fisk, 182 Iowa 
1308, 166 NW 713. 


[b] Claim in favor of acceptor and 
against drawer of a bill of exchange, 
is not available as a counterclaim 
against the plaintiff drawee, under 
Code Civ. Proc. § 501, because of ex- 
isting between different parties. An- 
glo, ete., Nat. Bank v. S. A. Jacob- 
son Co., 196 App. Div. 51, 187 NYS 
508. 


[c] Damages to guests of defend- 
ant.—In an action upon quantum 
meruit for an agreed price of a 
luncheon served to defendant’s em- 
ployees on an outing, a counterclaim 
interposed by defendant for nonper- 
formance would be allowed as against 
a claim that its employees alone were 
injured, in view of the growing tend- 
ency of employers to provide for wel- 
fare and entertainment of their em- 
ployees. Hrie Beach Amusements v. 
Spirella Co., 105 Mise. 170, 173 NYS 
626. 


[d] Interest of stranger.—A joint 
‘demand in favor of defendant, his co- 
obligor, and a stranger to the note in 
suit, which fails to show an acquisi- 
tion of the stranger’s interest in the 
demand, is not the subject of a valid 
counter-claim. Hook v. White, 36 Cal. 
299. 


82. Smith v. Adams, 14 La. Ann. 
409; Brooks v. Harvey, 7 La. A. 306. 


S3. Ballard v. Thompson, 139 La. 
267, 71 S 505; Bridges v. Simonton, 
28 La. Ann. 830; Smith vy. Adams, 14 
La. Ann. 409. 


[a] Thus even accommodation ac- 
ceptors known to be such by the payee 
have no right to plead in compensa- 
tion a debt due by payee to the draw- 
er of the draft. Smith v. Adams, 14 
La. Ann. 409. 


84. Newton v. Lee, 139 N. Y. 332, 
34 NE 905. 


85. Nominal parties and real par- 
ties in interest see infra § 99. 


86. McLendon v. Rubenstein, 180 
Ala. 615, 61 S 902; Tully v. Excelsior 
Ironworks, 115 Ill. 544, 5 NE 83; J. C. 
pene Co. v. Wineman, 77 Ill. A. 


87. U. S—wW. S. Godwin Co. v. In- 


Apes Steel Tie Co., 29 F. (2d) 


Ala.—McLendon y. Rubenstein, 180 
Ala. 615, 61 S 902. 


Ill.—Peoria, etc., R. Co. v. Neill, 16 
Ill. 269; Gregg v. James, 1 Ill. 1438, 
12 AmD 151; Hutchins v. Mendenhall, 
ad0° TT AS (248% 


Ind.—Kent v. Cantrall, 44 Ind. 452. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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can a debt against a third person not a party to the | record be pleaded as a counterclaim,** or reconven- 


Towa.—Enix v. Hays, 48 Iowa 86. 


Ky.—Thatcher v. Cannon, 6 Bush 
541; Caldwell v. Caldwell, 2 Bush 
446; Dana v. Brown, 1 J. J. Marsh. 
804; Witt v. Thomas, 42 SW 338, 19 
KyL 847. 


La.—-Lougarre v. Hass, 131 La. 871, 
60 S 376. 


aera Newennts v. Bellard, 3 Me. 
369. 


Mass.—Sanger v. Cleveland, 10 
Mass. i 

Mich.—Hapke v. Davidson, 180 
Mich. 138, 146 NW 624; Detroit, etce., 


R. Co. v. Smith, 
39. 


Minn.—Gallagher Vv. 
Brewing Co., 53 
aR S59 


50 Mich. 112, 15 NW 


Germania 
Minn. 214, 54 NW 


pine H.—Northy vy. Northy, 45 N. H. 


N. Y.—Hofferberth v. Duckett, 175 
App. Div. 480, 162 NYS 167; Spencer 
v. Babcock, 22 Barb. 326; Nottebohm 
v. Maas, 26 N. -Y. Super, 249; Gleason 
v. Moen, 9 N. Y. Super. 639; Ungar v. 
Frisch, 202 NYS 367; Winton v. Win- 
LOM es IN YS) Woo, he, INYOiveroc. 61/5 
Johnson v. Bridge, 6 Cow. 693 [aff 5 
Wend. 342]; Wheeler v. Raymond, 5 
Cow. 231  [aft, 9 Cow. 295); Alsop. v. 
Caines, 10 Johns. 396 [aff 13 Johns. 9]. 


G N. C.—Benzein v. Robinett, 17 N. 
ae Oi 


Oh.—Pennsylvania Orphan’s Ct. v. 
Ogle, Wright 281. 


Okl.—Van Arsdale-Osborne Broker- 
age Co. v. Updegrove, 34 Okl. 780, 126 
P 719; Van Arsdale v. Edwards, 24 
Oks LO P1023. 


Pa.—Carr ovis Beck, 51) Pa 269); 
Bruner v. Motz, 4 Pa. Dist. & Co. 65: 
Hall y. Fay, 15 Pa, Dist. 207. 


S. D.—James River Bank v. Han- 
sen, 51 S. D. 13, 211 NW 976; Kloek v. 
Barber, 47 S. D. 345, 198 UNW 709; 
Fanton v. Byrum, 26 S. D. 366, 128 
NW 325, 34 LRANS 501. 


Tenn.—Hamilton  v. Gilbert, 2 
Heisk. 680. 

Tex.—Wise v. Ferguson, (Civ A.) 
138 SW 816. 


Vt.—Phelps v. Bulkeley, 20 Vt. 17; 
Leavenworth v. Lapham, 5 Vt. 204; 
Parker v. Kendall, 3 Vt. 540. 


{a] Ilustrations.—(1) An estate 
devised directly to grandchildren un- 
der the will of their grandmother is 
not subject to set-off of a debt due 
by their father to their grandmother. 
Thatcher v. Cannon, 6 Bush (Ky.) 541. 
(2) Costs awarded defendant by the 
court in a divorce case on its affirm- 
ance of a decision discharging him 
from imprisonment belonged to de- 
fendant’s attorneys, and consequently 
plaintiff could not set off the unpaid 
alimony against them. Winton v. Win- 
ton, 13 NYS 759, 18 NYCivProc 67. (3) 
Damages for malicious prosecution by 
a mayor for trespass is not a proper 
counterclaim to a civil action by a 
municipal corporation for trespass. 
Eagle Point v. Hanscom, 121 Or. 40, 
252 P 399. (4) Demands of stockhold- 
ers individually cannot be interposed 
as equitable set-offs to a demand 
against the corporation, even though 
plaintiff is insolvent, as such a _pro- 
ceeding would entirely disregard the 
entire legal fiction of the entity of a 


corporation. eee er v. Germania 
Brewing Co., 53 Minn. 214, 54 NW 
1115. (5) An employee cannot re- 


cover a share of the net profits due 
under a contract with the corpora- 
tion or counterclaim against the 
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president thereof, in the latter’s suit 
on the employee’s note. Sellers v. 
Morehouse, 4 N. J. Mise. 425, 183 A 174. 
(6) In a suit between two corpora- 
tions, defendant cannot set off a claim 
against an officer of plaintiff. Cragin 
Mfg. Co. v. Geuder, ete., Co., 85 Ill. 
A. 379. (7) In an action by the father 
for the earnings of his minor son, 
defendant cannot, under a counter- 
claim, prove alleged negligent acts of 
the minor by which he claims to have 
been damaged, unless such acts would 
be in themselves a causé of action 
against the father. Fanton v. Byrum, 
26 S. D. 366, 128 NW 325, 34 LRANS 
501. (8) Indebtedness to defendant’s 
partner of a broker who secured a 
diamond bracelet from plaintiff on 
memorandum, and sold it to defen‘d- 
ant, a jeweler, who had knowledge 
that plaintiff was the owner thereof, 
cannot be deducted by defendant. 
Ungar v. Frisch, 202 NYS 367. (9) A 
manufacturing company, breaking a 
contract with a patentee’s sales cor- 
poration by selling through other 
agents, cannot set off the patentee’s 
individual indebtedness to it. W. 

Godwin Co. v. International Steel Tie 
Con 20 hs) C20) 476. (10) Money 
loaned by defendant to an agent of 
plaintiff without authorization from 
plaintiff so to ‘do, although used in 
the business of the company, of which 
plaintiff was a member, cannot be set 
off when the money sued for belonged 
to plaintiff, and not to the company. 
Hofferberth v. Duckett, 175 App. Div. 
480, 162 NYS 167. (11) Money won 
from defendant by a debtor of plain- 
tiff cannot be set off in an action by a 
creditor to recover of defendant mon- 
ey won from the debtor in unlawful 
gaming. Caldwell v. Caldwell, 2 Bush 
(Ky.) 446. (12) Notes given by the 
purchaser of land to one to whom the 
vendor made a gift of the price are 
not subject to a set-off of a debt of 
the donor. Hamilton v. Gilbert, 2 
Heisk. (Tenn.) 680. (13),..A. parol 
agreement of an insurance agent, hav- 
ing authority to renew insurance, to 
renew a policy, being the agreement 
of the insurance company, a claim for 
breach thereof cannot be set off in an 
action by the agent on his individual 
claim. Wise v. Ferguson, (Tex. Civ. 
A.) 188 SW 816. (14) A superintend- 
ent of two railroad companies, each of 
whom pays one half of his salary, 
who receives money from one of them 
to pay its laborers and applied it to 
his salary, salary due from the other 
company could not be set off in an 
action by the company that paid the 
money, to recover the same. Detroit, 
etc., R. Co. v. Smith, 50 Mich. 112, 15 
NW 39. (15) Where a manufactur- 
ing company consigned its goods to 
its agent who made advances on the 
understanding that he was to sell the 
goods and reimburse himself from 
the proceeds of sale, a buyer of the 
goods could not, when sued by the 
agent for their price, claim the right 
to set off an indebtedness from the 
company. Young v. Thurber, 91 N, Y. 
888. (16) Where a son dealt ‘directly 
with a commission merchant, the 
commission merchant cannot set off 
the amount to the credit of the son 
with debts of his father previously 
contracted. Lougarre v. Haas, 131 
La. 871, 60 S 376. (17) Where plain- 
tiff conveyed property to his son, tak- 
ing back a mortgage to secure the 
maintenance of himself and wife, and 
also to secure the payment by the son 
of a certain amount to his daughter, 
and the son having failed to make the 
payment as stipulated, plaintiff 
brought action by writ of entry upon 
the mortgage, the son could not set 
off in such suit a claim against the 


daughter for board. Northy v. Nor- 
thy, 45 N. 141) 18) Plaintift's 
claim against defendant for services 
in superintending the removal of his 
factory and reconstructing it at a 
new location cannot be diminished or 
extinguished by set-off of a claim 
arising out of a subsequent independ- 
ent transaction between plaintiff and 
a corporation formed to own and op- 
erate the factory, although defendant 
owned practically all of the corporate 
stock. Hapke v. Davidson, 180 Mich. 
138, 146 NW 624. 


[b] In suit by committee of luna- 
tic for goods sold by it, defendant 
cannot set off a debt to him by the 


lunatic. Beale v. Coon, 2 Watts (Pa.) 
183. 
88. Ariz.—Rouse v. Bolen, 17 Ariz. 


14,147 Peis. 


Ark.—Collier v. Thompson, 180 Ark. 
695, 22 SW (2d) 562. 


Ga.—Douglas Planing Mill, etc., Co. 
v. Anderson, 127 Ga. 571, 56 SE 635. 


Iowa.—Nagel v. Meier, 155 NW 813. 


Minn.—McClearn v. Arnold, 173 
Minn, 183, 217 NW 106. 

Mo.—Field v. Hahn, 65 Mo. 417. 

N. J.—Van Arsdale v. Gorenflo, 93 


N. J. Eq. 486, 116 A 869; Sellaro v. 
Starer, 8 N. J. Mise: 49, 148 A 166; 


Sellers v. Morehouse, 4 N. J. Misc. 
425, 133 A 174. 
N. Y.—Commercial Nat. Bank v. 


Sloman, 194 (Nv Y.. 506, 87 NE) 811; 
Williams v. Edward De V. Tompkins, 
Inc., 208 App. Div. 574, 204 NYS 168; 
Hanna v. Mitchell, 202 App. Div. 504, 
196 NYS 43 [aff 235 N. Y. 534, 139 NE 
724]; Anglo, etc., Nat. Bank v. S. A. 
Jacobson Co., 196 App. Div. 51, 187 
NYS 508; Hagenaers Vv. Caballero, 195 
App. Div. 580, 187 NYS 179; Baum v. 
Sporborg, 146 App. Div. 537, 13 WINDYES 
267; Vulcan Iron Works v. Pittsburg- 
Hastern Co., 144 App. Div. 827, 129 
NYS 676; Jacrov Amusement Co. vy. 
Fischel, 182 Misc. 529, 229 NYS 539; 
Howe v. Woolsey, 7 Misc. 33, 27 NYS 
377; Bissell v. Pearse, 21 HowPr 130. 


N. C.—Thomson-Houston Electric 
Light Co. v. Henderson Electric, etc., 
hightsCoy, J16UNaCwlo ole She obde 


Or.—Eagle Point v. Hanscom, 121 
Or. 40, 252 P 399; Waterbury v. Unit- 
ed Tel. Co., 69 Or. 49, 138 P 232. 


Porto Rico.—Rivera v. Fernandez, 
33 Porto Rico 567. 


S. D.—Moreley v. Cole, 38 S. D. 564, 
162 NW 367. 


Tex.—Brown v. Dolle, (Civ. A.) 145 
SW 291. 


Wash.—Riverside Finance Co. v. 
Otis Automatic Train Control, 140 
Wash. 495, 249 P 979. 


Wis.—Heinemann 
Wendt, 190 Wis. 503, 209 NW 699; 
Kipp v. Gates, 126 Wis. 566, 105 NW 
947; Computing Scale Co. v. Churchill, 
109 Wis. 303, 85 NW 337. 


Nae Hopkins v. Brown, 7 Alta. L. 


Bros. Coz Ne 


. S.—MclIsaac v. Boyd, 42 N. S. 
332 (recognizing rule). 


Ont.—Grills v. Farah, 21 OntL 457, 
16 OntWR 285; Polson Tron Works v. 
Main, 4 OntWN 648, 23 OntWR 786; 
Canadian Securities Co. v. Prentice, $ 
Ont. Pr. 324. See Dunlop Pneumatic 
Tyre CoO. dutd. Vv. Ryckmany 15 (Ontemdos 
shay Ke OntwWR 699, 820 (recognizing 
rule 


Sask.—Parrott v. Western Canada 


450 [57 C.J.] 


tion.®® 


Acc., etc., Ins. Co., 18 Sask. L. 405. 


[a] TIllustrations—(1) A claim 
against an officer of a corporation 
cannot be counterclaimed in an action 
by the corporation. Douglas Planing 
Mill, etc., Co. v. Anderson, 127 Ga. 571, 
56 SE 635. (2) A claim against a 
stockholder for services is not avail- 
able against an open account of the 
corporation. Heinemann Bros. Co. v. 
Wendt, 190 Wis. 503, 209 NW 699. (3) 
A defendant in an action at law may 
not plead an equitable counterclaim 
for the cancellation of an agreement 
between plaintiff and defendant and 
the members of a firm not made par- 
ties, but the facts are available only 
as a defense. Deiches v. Western 
Dev. Co., 157 App. Div. 674, 142 NYS 
932. (4) In an action for money ad- 
vanced to the master for expenses in 
procuring supplies, the owners cannot 
set up as a counterclaim claims 
against the ship brokers who procured 
the supplies, plaintiff not claiming as 
their assignee. Commercial Nat. Bank 
vy. Sloman, 194 N. Y. 506, 87 NE 811. 
(5) Indebtedness of a son to a corpo- 
ration on a stock subscription is no 
counterclaim against its debt on notes 
to his father arising out of an inde- 
pendent transaction. Waterbury v. 
United Tel. Co., 69 Or. 49, 138 P 232. 
(6) Where the superintendent of a 
corporation upon its dissolution con- 
tinued the business on his own ac- 
count, and a former customer of the 
corporation subsequently purchased 
goods from the superintendent, sup- 
posing that he was still acting for 
the corporation, in an action by the 
superintendent to recover for such 
goods the customer could not set 
off a claim held by him against 
the corporation, in the absence of evi- 
dence that the former superintendent 
had notice of such claim, or that he 
ha'd concealed from the customer the 
fact of the change in the business. 
Field v. Hahn, 65 Mo. 417. 


[b] In Manitoba (1) a demand 
against plaintiff and a third person 
‘may be counterclaimed under statute. 
Fernie v. Kennedy, 19 Man. 207. (2) 
But where the matter may be set up 
against plaintiff as a complete defense 
without the third party, and plaintiff 
is not interested in what is claimed 
from the third party, the counter- 
claim is improper; in such case the 
relief against the third party must be 
had under third party procedure. Cap- 
ital Loan Co. v. Frank, 28 Man. 70, 
37 DomLR 157, [1917] 2 WestWkly 
1250. 


[ec] In Philippines.—A  counter- 
claim may be tiled against a third 
person if, according to the allegations 
of the answer, he is a necessary party 
to complete the determination of the 


controversy. De la Riva v. Escobar, 
51 Philippine 243. 

89. Bayley Mfg. Co. v. Wilhelm 
Moss Co., 163 La. 439, 112 S 38; Carey 


v. Pratt, 1 La. A. (Orleans) 198; Casey 
v. Hanrick, 69 Tex. 44, 6 SW 405. 


90. Farmers’ Union Mercantile Co. 
v. Anderson, 108 S. C. 66, 93 SE 422. 


91. See supra § 95. 


The mere mention of the connection which a 
third person not a party to the action had with plain- 
tiff in the transaction on which the counterclaim is 
based does not render the counterclaim defective.?° 

[§ 99] 4. Debts and Demands of Nominal Parties 
and Real Parties in Interest. Although the general 
rule requiring mutuality of debts or demands pre- 
vails both at law®! and in equity,°? so that a claim 
cannot be set off if it is in favor of? or against®* 
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92. See supra § 96. 

93. See supra § 97, 

94. See supra § 98. 

95. D. C.—Baltimore United Oil 
Cos, ve (Barber, use Die., 4: 


Ill.—Cary v. Niblo, 155 Ill. A. 338; 
Engs v. Matson, 11 Ill. A. 639. 


Ind.—Scobey v. Finton, 39 Ind, 275. 


Kan.—Clay v. Woodrum, 45 Kan. 
TUS Up ean al 2G). 


Me.—Coilins v. Campbell, 97 Me. 28, 
53 A 83%. 


Mass.—Jump v. Leon, 192 Mass. 
511, 78 NE 532, 116 AmSR 265. 


te H.—Woods y. Carlisle, 6 N. H. 


Wes: Y.—Whiting v. Hood, 3 NYSt 


N. C.—Gary v. Johnson, 72 N. C. 68. 


Pa.—Steward v. Coulter, 12 Serg. & 
R. 252, 14 AmD 680. 


Tex.—Masterson v. 
Tex. 402. 


[a] Rule applied.—(1) Defendants, 
entering into a contract for the pur- 
chase of goods from plaintiff’s as- 
signor, as the agents of a canning 
company, are entitled, when sued up- 
on the contract, to recoup for dam- 
ages sustained by the canning com- 
pany.. Strasbaugh v. Steward Sani- 
tary Can Co., 127 Mid. 632, 96 A 863. 
(2) Where a stockholder, for the pur- 
pose of the action, stands in the shoes 
of the corporation, the corporation 
manager’s counterclaims for salary 
and disbursements are proper in an 
action for conversion, although 
brought by the stockholder. Noeller 
v. Duffy, 126 Mise. 799, 214 NYS 304. 
(3) When the same persons conduct 
business as partners in different 
places and under different names, 
there is in law but a single partner- 
ship rendering unnecessary an assign- 
ment of contract made under one 
name, to make it available as a coun- 
terclaim in a suit against the firm 
under the other name. Michigan 
Stove Co. v. Pueblo Hardware Co., 51 
Colo. 160, 116 P 340. (4) In an action 
on a note by the payee for the use of 
a married woman and her husband, 
the maker may set off an account for 
medical services rendered the married 
woman before her marriage, the wife 
and husband being the plaintiffs bene- 
ficially interested. Gary v. Johnson, 
72 N. C. 68. (5) Where A makes an 
agreement with B for the benefit of 
C, and C sues thereon, A can set off 
a debt due him from C.. Clay vy. 
Woodrum, 45 Kan. 116, 25 P 619. 


[b] Deposit in city treasurer’s 
name in an insolvent city depositary 
bank is not an obligation due the 
treasurer individually, so as to defeat 
the city’s right to set it off against 
the city warrants held by the bank. 
Johnson v. Aberdeen, 147 Wash. 482, 
266 P 707. 


Set-off of demands and liabilities of 
principal and surety see Principal and 
Surety, §§ 331-335, 445. 


Goodlett, 46 
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a third person not a party to the action, other cases 
qualify the rule and hold that by the term “parties” 
is meant not merely the nominal plaintiff and de- 
fendant, but the real parties in interest,®® and that 
the court will go outside of the record to find the 
real party;°® and thus it is very generally held that 
a claim against the party having the real beneficial 
interest in the eause sued on, although not a party 
to the record, may be set off®* or counterclaim- 


96. Baltimore United Oil Co. v. 
Barber, 13 D. C. 4. 


97. U. S.—Central Appalachian Co. 
v. Buchanan, 90 Fed. 454, 33 CCA 598; 
Campbell v. Hamilton, 4 F. Cas. No. 
273095, 4 Wash. ©.) ©2492. 


Ala.—Hopper v. Armstrong, 69 Ala. 
343; Moody v. Robertson, 46 Ala. 432; 
Bowen yv. Snell, 9 Ala. 481. 

Cal.—Hobbs v. Duff, 23 Cal. 596. 

Ga.—Summers v. Lee, 10 Ga. 
441, 73 SE 602. 

Ill.—Engs v. Matson, 11 Ill. A. 639. 


-Ind.—Swindell v. Richey, 41 Ind. 
281; Waddle v. Harbeck, 33 Ind. 231; 
Jones v. Hawkins, 17 Ind. 550. 


Kan.—Challiss vy. Wylie, 35 Kan. 
506, 11 P 438. 


Ky.—Cummins vy. Williams, 5 
Marsh. 384; Young vy. Rodes, 5 


A. 


J. J, 
Desde 


Mon. 498; Ward v. Martin, 3 T. B. 
Mon. 18; Jenkins v. Bush, 3 A. K. 
Marsh. 351. 


Mo.—Barnes v. McMullins, 78 Mo. 
260; Nickerson v. Gilliam, 29 Mo. 456, 
77 AmD 583; Strong v. Gordon, 203 
Mo. A. 470, 221 SW 770, 771 [cit Cyc]; 
Gemmell v. Heuben, 71 Mo. A. 291. 


N. H.—Andrews v. Varrell, 46 N. 
1S oe ayia 


N. Y.—Austin v. Rappleye, 19 NYS 
hae Driggs v. Rockwell, 11 Wend. 


N. C.—Stanly v. Kean, 1 N. C. 58. 


eo ae Vv. Hloret,, 15 \Ohs “Se 


Pa.—Fahnestock Schoyer, 9 


Watts 102. 
S. C.—Smith v. Foltz, 1S. Cc. L. 280. 


Tex.—Bolton vy. Sadler, 1 Tex, 
Civ. Cas. § 1226. : Meet 


Vt.—Smith v. Wainwright, 24 vt. 
97; Blake v. Langdon, 19 Vt. 485, 47 
AmD 701; Downer v. Dana, 17 Vt. 518; 
Foot v. Ketchum, 15 Vt. 258, 40 AmD 
678; Ferris v. Burton, 1 Vt. 439. 


Eng.—O’Connor v. Murphy, 1 H. Bl. 
657, 126 Reprint 375; Winch v. K 
1T. R. 619. ; ee 


[a] Rule applied.—(1) A bond giv- 
en to one, but really for the benefit 
and_use of another, is subject to any 
equity of set-off which may exist be- 
tween the obligor and the person for 
whose benefit the bond is executed. 
Jenkins v. Bush, 3 A. K. Marsh. (Ky.) 
351. (2) Courts of chancery will set 
off a separate debt against a joint one, 
when one of the parties to the joint 
debt is only a Surety, the debts being 
thus mutual in fact, although not in 
form. Downer v. Dana, 17 Vt. 518. 
(3) Courts of equity will, in a case of 
insolvency, regard as the real parties 
those ultimately to be affected by the 
decree, and allow a set-off of demands 
in reality mutual, although prosecut- 
ed in the name of other persons nom- 
inally interested. Blake v. Langdon, 
19 Vt. 485, 47 AmD 701. (4) Defend- 
ant, sued on a contract, having the 
right to set up in a special plea, any 
damages resulting from a _ breach 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ed,°S and in cases where a judgment ought not to be 
obtained against plaintiff for the excess over the debt 
sued on, so much of the set-off is allowed as will 
Thus in a suit by a trustee 
defendant may set off or counterclaim a debt due 
him from the cestui que trust,! and, conversely, in 
an action against a cestui que trust he may set. off 
a claim, the legal title to which is in the trustee,” 
and a third party for whose benefit a simple con- 
tract has been entered into for a valuable considera- 
tion may plead it by way of set-off.* 
standing a set-off may be asserted against the ac- 
tual party in interest, yet it is necessary to show 
against that party a cause of action for which de- 
fendant could sue him in his own name* and that 
such third person is the real party in interest,® 
and it has been held that set-off will not be allowed 


extinguish the claim.®® 


which he could have recovered in an 
independent action, the fact that his 
recovery is for the benefit of a firm, 
on whose behalf defendant alleged in 
the special plea that he contracted, 
furnishes no ground of objection 
thereto; for, if the agent of an undis- 
closed principal sues, it is no ground 
of defense that the beneficial interest 
is in another, or that plaintiff, if he 
recovers, will be bound to account to 
another. Leterman v. Charlottesville 
Lumber Co., 110 Va. 769,-67 SE 281 
(damages resulting from plaintiff’s 
failure to do the work in the manner 
and within the time provided). (5) 
In an action by a wife, defendant 
might set off a claim against the hus- 
band, who was the real party in in- 
terest. Challiss v. Wylie, 35 Kan. 
506, 11 P 438. (6) In an action ona 
bond given to plaintiff in trust for an- 
other, defendant in a court of law will 
be allowed to set off a debt due from 
the person beneficially interested, in 
like manner as if such person were 
and could be legally plaintiff. Camp- 
bell v. Hamilton, 4 F. Cas. No. 2,359, 4 
Wash. C. C. 92. (7) A_purchaser at 
an auction may set off against the 
auctioneer a debt due from the owner 
of the goods sold. Blum v. Torre, 21 
S.C. L. 155. (8) Where a person con- 
veyed land to another in considera- 
tion of the payment by the latter of 
the grantor’s indebtedness to a third 
person, and it was afterward ascer- 
tained that the debt had been previ- 
ously paid, in a suit by the grantee 
making the payment to the agent of 
such third person to recover it as 
money paid by mistake, defendant 
may avail himself of a set-off against 
the grantor, for whose benefit the 
money was paid, although such gran- 
tor was not a party to the record. 
Moody v. Robertson, 46 Ala. 432. (9) 
Where, as a defense in an action on 
a note for the purchase price of goods 
sold, defendant alleged that the real 
party in interest was the payee, plain- 
tiff being an assignee, that he had re- 
covered judgment against. the payee 
for breach of contract regarding the 
goods, and that the payee was insol- 
vent, defendant was entitled to an eq- 
uitable set-off. Gemmell v. Hueben, 
T1 Mo. A. 291. (10) Where, pursuant 
to a contrivance to avoid a set-off, a 
note was given, not by the real debtor, 
but to him, and indorsed to a third 
person in trust for the creditor, equity 
will allow the debtor to set off de- 
mands against his creditor, the debtor 
and creditor being the real parties in 
interest. Young v. Rodes, 5 T. B. 
Mon. (Ky.) 498. (11) Where the in- 
dorsee of a note has only a lien or a 
part thereof as collateral security for 
money due from the payee, a debt 
due from the payee to the maker may 
be set off against the residue. Moody 
v. Towle, 5 Me. 415 


SET-OFF AND COUNTERCLAIM 


But notwith- 


terclaimed.?? 


[b] After interlocutory decree in 
equity charging executors rents and 
profits due plaintiff, it is too late on 
petition to decree a set-off of a debt 
alleged to be due from the real party 
in interest, it being alleged that plain- 
tiff was a mere nominal party. Gor- 
don v. Lewis, 10 F. Cas. No. 5,614, 2 
Sumn. 628. 


[c] Not limited to meré recoup- 
ment.—Set-off against the real party 
in interest on a replevin bond, who is 
not a party to the record, is not lim- 
ited to a mere recoupment of damages 
arising out of the same transaction 
as the demand or contract sued on. 
Engs v. Matson, 11 Ill. A. 639. 


Set-off and counterclaim against 
i action by principal see Agen- 
cy ; 


Set-off and counterclaim against 
ba ve in action by agent see Agen- 
cy f : 


98. Moorehead v. Hyde, 38 Iowa 
3882; Western Securities Co. v. Spiro, 
62 Utah 623, 221 P 856. 


fa] Thus the organizer of a cor- 
poration, being the real party in in- 
terest, where the corporation seeks 
to recover on account and on a prom- 
issory note, a note given by the or- 
ganizer to defendant in the course of 
dealings is a proper subject of coun- 
terclaim. Western Securities Co. v. 
Spiro, 62 Utah 623, 221 P 856. 


99. Bowen vy. Snell, 9 Ala. 481, 
1. Waddle v. Harbeck, 33 Ind. 231; 


Henry v. Scott, 3 Ind. 412; Forkner 
v. Dinwiddie, 3 Ind. 34; Bankes v. 
Jarvis, [1903] 1 K. B, 549; Thornton 


Vv. Maynard, E.R. 10) CoP. 69552 Bot- 
tomley v. Brooke [cit Winch y. Kee- 
ley, 1 T. R. 619, 621, 99 Reprint 1284]; 
Rudge v. Birch [cit Winch v. Keeley, 
i Da. 622,999 Reprint L285) But 
see Porter v. Morris, 2 Del. 509 (hold- 
ing that in scire facias on a judgment 
issued in the name of the judgment 
ereditor defendant in the judgment 
could not in a court of law plead asa 
set-off a claim against the cestui que 
use of the judgment, but that defend- 
ant might apply to the equity side of 
the court, which would stay proceed- 
ings on the judgment until payment 
was allowed). 


[a] Tllustrations.—(1) In a _ suit 
by the assignee of a note against the 
maker, defendant may prove that 
plaintiff holds the note merely as a 
trustee for the payee, in order to plead 
as a set-off an indebtedness from the 
payee to the maker. Henry v. Scott, 
3 Ind. 412. (2) Whether the use or 
trust is disclosed upon the record by 
plaintiff or not, defendant may plead 
and prove the fact. Forkner vy. Din- 
widdie, 3 Ind. 34. (3) Against a judg- 
ment obtained by a trustee of an ex- 
press trust may be set off a judgment 
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against plaintiff if plaintiff is a mere nominal party 
suing for another beneficially interested.® 
parent legal holder of a claim may plead it in set- 
off, although the real interest be in another.’ 


The ap- 


[§ 100] 5. Debts and Demands in Representative 
and Individual Capacities‘\—a. In General. 
cordance with the general rules requiring mutuality 
of the debts or demands,® a claim against plaintiff 
in a representative capacity cannot be set off in a 
suit brought in his individual capacity,?® and vice 
versa,'? nor can such an individual demand against 
a plaintiff suing in a representative capacity be coun- 
Similarly, when the cause of action 
sued on is defendant’s failure to fulfill an official 
or fiduciary obligation, he cannot set off a debt due 
from plaintiff to him in his individual capacity,*% 


In ac- 


against the beneficiary of the trust. 
Heavenridge v. Mondy, 49 Ind. 434. 


2. Hunt v. Shackleford, 55 Miss. 
94; Merriman v. Cannovan, 9 Baxt. 
(Tenn.) 93; Cochrane v. Green, 9 C. 
BN, S. 448, 99 HCL 448, 142 Reprint 


3. Dill “v. Phillips, 13 Ala. 350; 
Green v. Morrison, 5 Colo. 18; Green 
v. Richardson, 4 Colo. 584; Lehow v. 
Simonton, 3 Colo. 346. 


4. Bowen v. Snell, 11 Ala. 379. 


eet McGill v. Sorensen, 209 Fed. 
6. Flournoy v. Jeffersonville, 17 
Ind. 169, 79 AmD 468. 


7. Thomas v. Young, 5 Tex. 253. 
8 See Guardian and Ward § 436. 
9. See supra § 9. 


10. Sternberg Dredging Co.. v. 
Bondurant, 223 Ky. 668, 4 SW (2d) 
686; Clark v. Cook, 14 Pa. Super. 309 
[aff 197 Pa. 643, 47 A 851]; Snow v. 
Conant, 8 Vt. 301. 


11. Brashears v. Frazier, 102 Ky. 
237, 43 SW 427, 19 Kyl 1284; Snow v. 
Conant, 8 Vt. 301. 


[a] Inaction by former committee 
for idiot against his successor to re- 
cover for necessaries furnished before 
his removal, the latter cannot set off 
a judgment against the former for an 
individual debt. Brashears v. Fra- 
on 102 Ky. 237, 43 SW 427, 19 KyL 


12. Headington v. Smith, 113 Iowa 
107, 84 NW 982; Smith v. Dawley, 92 
Iowa 3812, 60 NW 625. 


[a] Rule applied.—Where a minor 
commences an action by his. next 
friend, defendant cannot interpose as 
a counterclaim a liability incurred by 
the next friend. Smith v. Dawley, 92 
Iowa 312, 60 NW 625. 


13. Vincent v. Gandolfo, 12 La. 
Ann. 526; Hostetter v. Giffen, 268 Pa. 
530, 112 A 150, 151 [cit Cyc]; Tage 
v. Bowman, 99 Pa. 376; Russell v. 
Pottsville First Presb. Church, 65 Pa. 
9. But see Queen City Suspender Co. 
v. Adamson, 7 Pa. Co. 412 (holding 
that, where a debtor on a note about 
to mature sends to his creditor the 
note of a third person for a larger 
amount, and asks the creditor to get 
the latter note discounted for him, and 
to wire him what the proceeds will 
be, but gives no directions as to the 
disposition of the proceeds, the credi- 
tor, on complying with the request, 
may retain enough of the proceeds to 
pay the debt due him; and in an ac- 
tion by the debtor for money had and 
received, the creditor may set off the 
amount of the debt, the creditor not 
holding such proceeds in any fiducia- 
ry relation, because not under any 


. 
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and a claim due defendant in a representative ca- 
pacity cannot be counterclaimed against an individ- 
ual demand.'+ 


[§ 101] b. Executors and Administrators1°—(1) 
At Law. Pursuant to the general rule above stat- 
ed,‘® in an action by an executor as such a claim 
against him in his individual capacity cannot be 
pleaded as a set-off'? or counterclaim,'® and the 
same rule applies to an action by an administra- 
tor;*® although when he sues in his individual ¢a- 
pacity it may be set ofif,?° and in an action by an 
administrator defendant cannot set off a demand 
against him in another capacity,?! and it has been 
held that even though an executor sues in his own 
name if he is in fact claiming a debt due the estate, 
a set-off against him personally will not be al- 
lowed ;?? but where defendant proves that plaintiff 
individually owns the demand, a set-off may be had 
against plaintiff individually, although the action 


(32 Va.) 324. 


COUNTERCLAIM 


[§§ 100-101 


was brought by plaintiff nominally as executor.** 
Conversely, in an action by an individual, a claim 
against him as executor?* or administrator?> can- 
not be pleaded as a set-off. In an action against 
an executor?® or an administrator?’ a demand due 
defendant in his individual capacity cannot be set 
off, even though the administrator has acquired the 
interest of the heirs of decedent in the estate,?* 
and in an action against defendant in his own right 
he cannot set off a debt due him as administrator?°® 
or as executor.*® But where an administrator has 
filed his final account and tharged himself with a 
debt, such debt becomes his own, and in an action 
thereon he may set off individual elaims against 
plaintiff,?+ and an administrator sued in his individ- 
ual capacity ean set off a debt due him indivyidual- 
ly.“2. In an action on a debt payable to an admin- 
istrator, a debt due defendant from the intestate 
cannot be set off, the demands being in different 


a former suit against him to recover 


duty in reference thereto). 


{a] Treasurer of corporation when 
sued by the corporation for its money 
in his hands cannot set off an individ- 
ual claim, as there is fairly to be im- 
plied from the relation he sustains 
an undertaking not to plead a set-off, 
but to account and pay over what 
money comes into his hands. Russell 
Ms ee ame First Presb. Church, 65 

a. 9. 


14. Avritt v. Russell, 58 SW 811, 
22 KyL 752; Sovereign Bank v. Par- 
sons, 24 Ont. L. 387, 2 OntWN 1459, 
16 OntWR 673, 19 OntWR 834. 


Deposit affected with trust 
Banks and Banking § 358%. 


15. Set-off and counterclaim in ac- 
tions by and against personal repre- 
sentatives generally see Executors 
and Administrators § 1866 et seq. 


Right of debtor to estate to have 
distributive share set off against his 
indebtedness see Descent and Distri- 
bution § 155. 


16. See supra § 100. 


17. Wisdom v. Becker, 52 Ill. 342; 
Banton vy. Hoomes, 1 A. K. Marsh. 


see 


(Ky.) 19; Davis v. Newton, 6 Metc. 
(Mass.) 537. 
[a] Tort of executor cannot be 


counterclaimed or set off in an action 
by him in his representative capacity. 
Wakeman v. Everett, 41 Hun 278 [aff 


110 N. Y. 675, 18 NE 481]. 
18. Wakeman v. Everett, supra; 


Starke v. Myers, 24 Misc. 577, 53 NYS 


650; Conrad v. Archer, 7 NYS 646. 
19. Ala.—cCollins v. Greene, 67 Ala. 
211; Jones v. Brevard, 59 Ala. 499; 
Mauldin v. Armistead, 14 Ala. 702; 
Harbin v. Levi, 6 Ala. 399. 
Ark.—Lawson v. Fischer, 5 Ark. 
52. 


Ill.—Wisdom v. Becker, 52 Ill. 342; 
McCully v. Silverburgh, 18 Ill. 306. 


Ky.—Cummings v. Bradford, 14 
KyL 527. 

Mass.—Davis v. Newton, 6 Metc. 
537. 


Nebr.—Craig v. Chicago, etc., R. Co., 
97 Nebr. 586, 159 NW 648. 

N. J.—McChesney v. Rogers, 8 N. J. 
1. 2.2. 

N. Y.—Kettleman v. Bradt, 13 Daly 
529. 

Tex.—Houston v. Evans, 17 SW 925. 


Va.—Pulliam v. Winston, 5 Leigh: 


Newfoundl.—_Newman v. Simms, 6 
Newfoundl. 422. ; 


[a] Judgment against two in their 
individual capacities cannot be set off 
against them as administrators. Mc- 
Chesney v. Rogers, 8 N. J. L. 272. 


{b] Where administrator is sub- 
stituted as plaintiff in an action com- 
menced by his intestate, and defend- 
ant afterward pleads set-off of mon- 
eys due from plaintiff, it is regarded 
as a claim against plaintiff in his in- 
dividual character, and constitutes no 
bar to the action. Lawson vy. Fischer, 
5 Ark, 52. 


{c] Administrator’s torts (1) can- 
not be pleaded by way of set-off to his 
suits in his representative character 
(Parker v. Daughtry, 111 Ala. 529, 20 
S 362; Phillips v. Keifer, 2 Metce. 
(Ky.) 478; Thompson v. Munger, 15 
Tex. 523, 65 AmD 176), (2) not even 
by waiving the tort and suing in as- 
sumpsit (Parker v. Daughtry, supra). 


20. Turner v. Plowden, 2 Gill & J. 
(Md.) 455; Lacompte v. Seargent, 7 
Mo. 351. 


21. Tate v. Chandler, 4 Stew. & P. 
(Ala.) 417. 

22. Merritt v. Seaman, 6 N. Y. 168 
[aff 6 Barb. 330]. 


23. Lee v. Russell, 38 SW 874, 18 
KyL 951. x 

24. Conn.—Pitkin v. Pitkin, 8 Conn. 
325. 

Ga.—Davis v. Hadden, 115 Ga. 466, 
41 SE 608. 
. Mass.—Davis v. Newton, 6 Metce. 
37, 


Eng.—Macdonald v. Carington, 4 C. 
Be hae 


8. 


124 


Ont.—Hume v. Hume, 1 OntWR 156 
[app dism 1 OntWR 187]. 


25. Davis v. Newton, 6 Metc. 
(Mass.) 537; Rutherford v. Talent, 6 
Mont. 132, 9 °P 321; Darroch vi Hay, 
2 Yeates (Pa.) 208; Donald v. Jukes, 
xe NB (Om HG 


26. Fusting v. Sullivan, 51 Md. 489; 
Davis v. Newton, 6 Mete. (Mass.) 537. 


[a] Glaims purchased by executor 
in his individual capacity cannot be 
set off against a judgment rendered 
against him as executor. Fusting v. 
Sullivan, 51 Md. 489. 


[b] In action by legatee against 
exccutor to recover the residue of a 
legacy, defendant may set off a cer- 
tificate of a balance found due him in 


apart of the same legacy. Galloney’s 
App., 6 Pa. 37. 


Debt due from distributee see Ex- 
ecutors and Administrators § 1318. 


27. Cummins v. Williams, 5 J. J. 
Marsh. (Ky.) 384; Davis v. Newton, 
6 Metc. (Mass.) 537; Bonert vy. Bonert, 
112 Misc. 612, 184 NYS 274. 


[a] Where administrator is per- 
sonally interested in the subject mat- 
ter of an action against him as admin- 
istrator, he may set off a claim due 
him in his’ individual capacity. 
Phelps v. Rice, 10 Mete. (Mass.) 128. 


28. McCaffrey v. Kennett, 73 N. H. 
189, 60 A 96. 


29. Ala.—White v. Word, 22 Ala. 
442; Thomas v. Hopper, 5 Ala. 442. 


Me.—Call v. Houdlette, 70 Me. 308. 


ce ee v. Newton, 6 Metc. 
Bote 


Mo.—Sanford v. Foss, 58 Mo. A. 474. 
N. H.—Woodward v. Tupper, 58 N. 
Ee Odie 


[a] In foreign attachment the 
trustee cannot set off against a debt 
due from himself to defendant a debt 
due from defendant -to the trustee as 
administrator. Woodward v. Tupper, 
BS INepED 6 ait 


30. Iowa.—Gourley v. Walker, 69 
Iowa 80, 28 NW 444, 
La.—Dupuy v. Dashiell, 17 La. 60. 


Mo.—Devore v. Devore, 188 Mo. 181, 
39 SW 68. 4 


Pa, Hunter v. Henning, 259 Pa. 
347, 103 A 61 [rev 64 Pa. Super. 366]. 


S. C.—Lanier y. Brunson, 21 S. GC. 


41 


31. White v. Word, 22 Ala. 442; 
Hall v. Chenault, 13 Ala. 710; Jones v. 


Everman, 15 B. Mon. (Ky.) 631, 63 
nes 521; Sanford v. Foss, 58 Mo. A. 
[a] Thus, where an administratrix 


takes a note made payable to her as 
administratrix in settlement of an ac- 
count due the estate, and charges her- 
self with’ the amount thereof in her 
accounts as administratrix, and then, 
joined by her husband, sues thereon 
in her own right, the maker is entitled 
to set off against the note money duc 
him on the individual account of the 
wife. Jones v. Everman, 15 B. Mon. 
(Ky.) 631, 68 AmD 521. 


32. Vaughn v. Walsh, 122 Wis. 486, 
100 NW 840. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


P 


§§ 101-103] 


rights.*° 


Lyne 


[§ 102] (2) In Equity. 


versely.37 


an individual debt ;*8 


Where the executor or administrator is 
sole heir or legatee, he may, upon proof that all 
debts of deceased have been paid, counterclaim a de- 
mand in favor of the estate in an action against 
him individually,** and in the same circumstances 
an individual debt may be counterclaimed against 
him in a swit brought by him in his official capac- 


In the absence of any 
special equities, a debt due from plaintiff, to defend- 
ant as administrator, is not available as a set-off 
against an individual debt in equity,?® and con- 
But if plaintiff is insolvent, a debt due 
defendant as administrator may be set off against 
and the same rule applies 
where plaintiff is a married woman against whom 
a personal judgment cannot be rendered.*® 


SET-OFF AND COUNTERCLAIM 
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above stated,?® a claim which defendant has against 
plaintiff in his individual capacity cannot be set off 
against a claim due plaintiff as trustee;*! nor can 
such demand be counterclaimed ;4? 
by plaintiff in his individual capacity defendant 
cannot set off a claim against him as trustee,*® and 
in a suit against one in an individual capacity he 


and in a suit 


cannot set off a debt due to him as trustee,** and in 


a suit against a trustee he cannot set off a claim 
due to him in his individual capacity.*® 
the demand against defendant and the demand in 
favor of him are in his eapacity as trustee, he may 
set off the one against the other.*® 
trustee from a beneficiary cannot be set off against 
a debt owed the beneficiary by the trustee where the 
demands arise out of different trust estates.*7 


But where 


A debt due a 


Trustee in bankruptcy cannot set off a claim due 


him against a joint indebtedness of himself and his 


[§ 103] c. Trustees. Pursuant to the general rule 


Aa Rapier v. Holland, Minor (Ala.) 
34. Blood v. Kane, 130 N. Y. 514, 29 


NE 994, 15 LRA 490. 


35. Anderson v. Carlson, 201 App. 
Div. 260, 194 NYS 112. 


36. Farris v. Houston,’ 78 Ala. 250; 
“at v. Downes, 119 Me. 252, 110 A 


{a] Ilustration.—In an action to 
recover the amount collected on an in- 
surance policy assigned to defendant’s 
father for security, if defendant col- 
lected the amount due without right 
or authority, he would be personally 
liable, and no claim due his father’s 
estate can be set off, but if in collect- 
ing he was acting under a valid as- 
signment due his father and aS a rep- 
resentative of his father’s estate, he 
would not be personally liable. Clark 
v. Downes, 119 Me. 252, 110 A 364. 


37. Jones v. Brevard, 59 Ala. 499. 


838. Farris v. Houston, 78 Ala. 250; 
Black v. Whitall, 9 N. J. Eq. 572, 59 
AmD 423 (where, upon a bill by a hus- 
band and wife for the wife’s legacy, 
the executor was permitted to set off 
debts due from the insolvent husband 
to the estate). 


Insolvency generally see supra § 9. 


39. Farris v. Houston, 78 Ala. 250. 
40. See supra § 100. 
41. Conn.—Mililer v. Bellamore Ar- 


mored Car, etc., Co., 86 Conn. 548, 86 
A 138. 


Ky.—Thompson v. Sunrise Coal Co., 
181 Ky. 158, 204 SW 89. But see Ot- 
well v. Cook, 9 B. Mon. 357 (holding 
that a maker of a note may set off the 
joint and several note of the payee 
and a third person, acquired while 
the payee was the owner of the note, 
notwithstanding the note offered to be 
set off is held in trust for another, in 
case no violation of trust appears). 


Md.—McPherson v. Ross, 1 Md. 181. 


N. J.—Jeffray v. Towar, 63 N. J. 
Eq. 530, 53 A 182. 


Ont.—Best v. Beatty, 47 Ont. L. 265. 


{a] TIllustrations.—(1) If a trustee 
in bankruptcy became personally lia- 
ble to the maker of a note for false 
representation of the value of proper- 
ty of bankrupt estate sold, such could 
not be set off against a suit on the 
note by the trustee in his official_ca- 
pacity. Thompson v. Sunrise Coal 
Co., 181 Ky. 158, 204 SW 89. (2) A 
trust company holding its depositors’ 
notes which it has segregated as se- 
curity for the benefit of depositors 
holds these notes as trustee, and ina 


suit thereon the depositors cannot set 
off their deposits as against the notes. 
Lawrence v. Lincoln County Trust 
Col, L238 “Me: 12:73, 122) Av 765. 93)" Not= 
withstanding Rev. St. c 87 § 75, pro- 
viding that a demand originally pay- 
able to defendant in his own right 
may be set off, mutuality of demand 
is necessary, which does not exist 
where plaintiff is creditor in one ca- 
pacity and debtor in another. Law- 
rence vy. Lincoln County Trust Co., 
supra. (4) Where plaintiff sues as 
trustee, a counterclaim for damages 


‘to the rolling stock of a railway com- 


pany by the negligent act of the driv- 
er of an automobile cannot be assert- 
ed against the beneficiaries in an ac- 
tion under Lord Campbell’s Act, even 
though plaintiff might have been per- 
sonally liable for the negligence of 
the driver. Craig v. Chicago, etc., R. 
Co., 97 Nebr. 586, 150 NW 648. 


[b] Where trustee took note in his 
own name for loaned trust funds, the 
maker, knowing of the trust, could 
not, aS against the cestui que trust, 
set off a demand against the trustee. 
Day v. Hanks, 11 KyL 138. 


425 U.S. Trust Co. v> Stanton, 139 
N. Y. 531, 34 NE 1098; Central Trust 
Co. v. Weeks, 15 App. Div. 598, 44 NYS 
828; Hanlon v. Metropolitan L. Ins. 
Co.,.9 Misc. 70, 29 NYS 65. 


[a Rule applied.—A mortgagor 
on foreclosure will not be allowed a 
counterclaim against the mortgagee, 
where the mortgagee as an individual 
had transferred the mortgage to him- 
self as trustee for a third person, al- 
though the mortgagor had no notice 
of the transfer. Central Trust Co. v. 
Weeks, 15 App. Div. 598, 44 NYS 828. 

[b] Limitation on rule.—The sec- 
tion of the code which provides that 
if plaintiff is a trustee for another, 
or if the-action is in the name of a 
plaintiff who has no actual interest 
in the contract on which it is found- 
ed, a demand against plaintiff shall 
not be allowed as a counterclaim, must 
be read with the section which pro- 
vides that an action must be brought 
in the name of the real party in in- 
terest, and therefore the persons 
against whom a personal indebtedness 
is not allowable as a counterclaim are 
trustees of express trusts. Hanlon v. 
Metropolitan L. Ins. Co., 9 Mise. 70, 
29 NYS 65: 


43. Watson v. Andrews, 201 Mich. 
484, 167 NW 1013. 


44. Mo.—Smallwood v. Lafayette 
County, 75 Mo. 450; McDonald v. Har- 
rison, 12 Mo. 447. 


Nebr.—Lewis v. Pickering, 58 Nebr. 
63, 78 NW 368. 


N. Y.—Allaire v. Silberberg, 210 
App. Div. 109, 205 NYS 634; Weston 
v. Barker, 12 Johns. 276, 7 AmD 319. 


Or.—Sanford v. Pike, 87 Or. 614, 170 ° 
P7729; 271, P1394: 


Eng.—Middleton v. Pollock, L. R. 
20 Hq. 29. 


Ont.—Clarkson v. Alliston, 62 Ont. 
L, 149, [1928] 2 DomLR 715. 


_ [a] ITWlustration.—Lewis v. Picker- 
ing, 58 Nebr. 63, 78 NW 368 (holding 
that, in an action against the maker 
of a note, he cannot set off an amount 
due from plaintiff to a society, of 
whose funds he is custodian). 


[b] Agreement between a trustee 
and the bank which had a deposit of 
his individual funds and the funds 
of his beneficiaries that a claim of the 
trustee’s as such be set off against a 
claim against him in his individual 
capacity would be unlawful, in the ab- 
sence of consent by the cestuis que 
trustent. Sanford v. Pike, 87 Or. 614, 
iGO) P E29, tee So 4. 


45. Ellis v. Baker-Matthews Lum- 
ber Co., 157 Ark. 139, 248 SW 7; Falk- 
land v. St. Nicholas Nat. Bank, 84 N. 
Y. 145 [rev 21) Frun;450 lis harrismve 
Elliott, 24 App. Div. 133, 48 NYS 1020; 
Wells v. Chapman, 4 Sandf. Ch. (N. 
Y.) 312 [aff 13 Barb. 561]; Valley 
Butter Co. v. Minnesota Co-Op. Cream- 
eries’ Assoc., 300 Pa. 102, 150 A 157; 
Freeman v. Lomas, 9 Hare 109, 41 Eng 
Ch 109, 68 Reprint 435. 


[a] Where part of defendant’s 
elaim is in trust, he may, in an action 
on a recognizance, plead the claim in 
set-off against plaintiff, defendant’s 
personal interest in the claim being 
greater than the amount due plaintiff 
on the recognizance. Plattsburg 
First. Nat. Bank v. Post, 65 Vt. 222, 
25 A 1098. 


[b] Where estate of cestui que 
trust was insolvent, the trustee’s es- 
tate in an action for an accounting, 
in the absence of fraud, was entitled 
to set off in equity certain claims held 
by the trustee individually against 
the cestui que trust. Smith v. Perry, 
197 Mo. 438, 95 SW 337. 


46. Smallwood v. Lafayette Coun- 
ty, 75 Mo. 450. 


[a] In action to cancel note 
against payee, the payee could coun- 
terclaim for judgment on the note 
even though he held the legal title 
for a firm of which he was a member, 
since under Rev. St. (1919) §§ 837, 980, 
he could have sued on the note in 
behalf of the firm. White v. Thwing, 
300 Mo. 680, 256 SW 216. 


47. Wittich v. Wittich, (Mo. A. 
263 SW 1001. eT lessee 
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cotrustees.*§ 


{[§ 104] d. Public Officers. Pursuant to the gen- 
eral rule above stated,*® it is held that in an action 
.to recover money received by an officer in his official 
capacity a debt due from plaintiff to the officer in 
his private capacity is not the subject of a set-off.°° 
Thus a public officer when sued for money which he 
has failed to pay over as required by statute cannot 
set off a debt due himself from the municipality 
for salary®! or for fees.° A claim against an offi- 
cer for neglect of duty cannot be set off against 
a debt due him as an individual,®* and in an action 
against a publie officer upon a claim for which he 
is personally liable he cannot set off a claim due 
the municipality in which he officiates.°* <A debt 
due to an officer from a ecity®®> or county®® cannot be 
set off against a debt due from the officer to the 
state. A municipal corporation may properly set 


48. Wells v. Mace, 17 Vt. 503 [rev 
on other grounds 7 How. (U. S.) 272, 
12 L. ed. 698). 


49. See supra § 100. 


KyL 752. 
55. 
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Peo. v. Starkweather, 42 N. Y. 
Super. 325 (in an action in the name 
of the people against a collector of 
assessments in a city for the recovery 


[§§ 103-105 


off, in an action by an officer for his salary, a claim 
against the officer for moneys of the corporation 
unlawfully received by him.®? The private demands 
of a public officer cannot be set off against a claim 
by him in his official capacity®® or recouped.®® But 
in an action against an officer in his individual ca- 
pacity, he may set off demands due him in that ¢ca- 
pacity.®° 

In suit on official bond, it has been held that de- 
fendant may set off against a shortage in certain 
public funds in his hands the amount due him for 
his services and overpayments made by him for the 
benefit of other public funds*! or services and ex- 
penses.°? 


[§ 105] 6. Joint and Separate Demands and Lia- 
bilities*—a. At Law®*—(1) Joint Demands against 
Separate Demands.°* The general rule is that a 
joint demand cannot be set off*° or counterclaimed®® 


60. Law v. Vierling, 45 
Evans v. Trenton, 24 N. J. L 


[a] _ Rule applied.—(1) In an action 
by a city against its former treasurer 
in his individual capacity, and not 


Indy 252 
. 764, 


50. Harper v. Howard, 3 Ala. 284; 
Prewett v. Marsh, 1 Stew. & P. (Ala.) 
17, 21 AmD 645. 


[a] Justice of peace, in an action 
against him to recover money collect- 
ed by him in his official capacity, can- 
not set off costs due to him in anoth- 
er case. Harper v. Howard, 3 Ala. 
284. 3 


[b] Public officer cannot purchase 
title to money in his hands by the sub- 
sequent procurement of a_ set-off 
which could not have been procured 
for purposes of set-off by the original 
debtor. Irwin v. Workman, 3 Watts 
(Pa.) 357 (holding that a sheriff, in 
an action for the recovery of money 
in his hands acquired by him in his 
official capacity, cannot set off a note 
given by plaintiff to his attorney for 
services rendered in obtaining judg- 
ment on which the execution was is- 
sued, whereby the sheriff had obtained 
the money sued for, and assigned by 
the attorney to the sheriff, it being 
against public policy to allow a set-off 
in such a case). 


51. Waterbury v. Lawlor, 51 Conn. 
171; State v. Floyd, 28 La. Ann. 553; 
Wilson v. Lewiston, 1 Watts & S. 
(Pa.) 428; Park City v. Drummond, 4 
Tenn. Civ. A. 568, 571 [quot Cyc]. 


[a] Salary (1) of a public officer 
for the office out of which the claim 
against him arises (Waterbury v. 
awilors5l, Conn: 171), (i or in an- 
other office, cannot be set off (State 
v. Floyd, 28 La. Ann. 553 [holding 
that a person sued as tax collector 
for proceeds of taxes collected cannot 
set off a claim for compensation for 
services performed in another office]). 


52. Moore v. Peo., 37 Ill. A. 641 
(under Rev. St. c 122 § 209, providing 
that all fines, penalties, and forfei- 
tures, when collected, shall be paid to 
the county superintendent of schools, 
and imposing a penalty for failure to 
pay them over, a justice of the peace 
who has collected fines cannot set off 
any claim of his own against them 
for fees in the proceedings out of 
which they arose). 


53. Sternberg Dredging Co. v. 
Bondurant, 223 Ky. 668, 4 SW (2d) 
686; Clark v. Cook, 14 Pa. Super. 309 
[aff 197 Pa. 648, 47 A 851]. 


54.. Bayliss v. Pearson, 15 Iowa 
279; Avritt v. Russell, 58 SW &11, 22 


of moneys alleged to have been paid 
to him as such collector, in excess 
of his legal fees, defendant cannot set 
up by way of a set-off a claim exist- 
ing in his favor against the city, 
where the law vests the money for 
which defendant is responsible in the 
state, and this right cannot be dimin- 
ished by a claim against the city in 
favor of defendant). 


56. Byers v. State, 2 Oh. 106 (in 
a suit on a collector’s bond, for his 
omission to pay collected moneys in- 
to the state treasury, he cannot set 
off money orders). 


eee Wood. v. New York, 73 N. Y. 
{a] In action by constable to re- 


cover fees from a county, the county 
may set off sums previously paid to 
him in excess of the amount to which 
he was legally’ entitled. Price v. Lan- 
caster County, 24 Pa. Co. 225. 


58. Harper v. Howard, 3 Ala. 284; 
Wright v. Quirk, 105 Mass. 44. 


[a] Reason for rule.—It is against 
public policy to allow a public officer 
to commingle his private claims with 
his official duties. Harper v. Howard, 
3 Ala. 284; Wilson v. Lewistown, 1 
Watts & S. (Pa.), 428; Shoemaker v. 
Swiler, 2 Pearson (Pa.) 114. 


{[b] Rule applied.—(1) An attor- 
ney who has collected money for the 
treasurer of a town in that capacity 
is liable for the amount, in an action 
for money had and received, at the 
suit.of the town, and in such action 
cannot set off a demand of his own 
against the treasurer in his private 
capacity. Newcastle v. Bellard, 3 Me. 
369. (2) A private debt of a tax col- 
lector cannot be set off against taxes 
due from his creditor. Shoemaker v. 
Swiler, 2 Pearson (Pa.) 114. (3) 
Where property attached by an officer 
upon mesne process was replevied by 
him, and he recovered judgment in re- 
plevin for the return of the property, 
and, no return being made, brought 
an action on the replevin bond, dam- 
ages recovered against him by plain- 
tiff in replevin for a false return on 
the process upon which he originally 
attached the property could not be set 
off against the damages recoverable 
by him in the action on the bond. 
Wright v. Quirk, 105 Mass. 44. 


59. Wright v. Quirk, supra. 
*By WILLIAM A. MARTIN (8§ 105-116). 


as treasurer, for moneys had and re- 
ceived, defendant may set off a de- 
mand due to him frgm the city. Evans 
Vin vi renton; 92 4INe Joma O4. aon aann 
an action on a note, defendant could 
set off a claim against plaintiff, con- 
sisting of docket fees due and owing 
defendant, as district attorney, for 
prosecuting and convicting plaintiff in 
cases of misdemeanor, such dues being 
due defendant as an individual. Law 
v. Vierling, 45 Ind. 25. 


61. State v. Finney, 125 Ind. 427, 
25 NE 544, 


aie Concord v. Pillsbury, 33 N. H. 


63. In equity see infra § 117. 


64. Availability of unliquidated de- 
mands generally see supra §§ 84-90. 


Demands or liabilities of husband 
or wife see infra §§ 138-147. 


Joint debts against separate debts 
see infra §§ 108-110. 


Partnership and individual demands 
and liabilities see infra §§ 118-137. 


65. Morris v. Calumet, etc., Canal, 
etc., Co., 91 Ill. A. 437 [aff 195 Ill. 101, 
62 NE 813]; Caron v. Margolin, 128 
Me. 339, 147 A 419. 


66. U. S.—Ecorse Transp. On Ve 
Earhart, 96 Fed. 925. oe : 


Ky.—Garvey v. Crouch, 35 SW 273; 
a nt 84; Blackwell v. Byrne, 4 Ky. 
p. g 


N. Y.—Hopkins v. Lane, 87 N. Y. 
501; Jacobs v. Mulford, 197 App. Div. 
835, 189 NYS 481; Hopkins v. Lane, 4 
Thomps. & C, 311; Finkelmeier v. 
Bates, 48 N. Y. Super. 433 [aff 92 N. 
Y. 172]; Richards v. Reed, 6 Misc. 
217, 26 NYS 540. 


_ Or.—Hammer v. Campbell Automat- 
ic Safety Gas Burner Co., 74 Or. 126, 
144 P 396. 


S. D.—Floete Lumber Co. v. Doher- 
ty, 46 S. D. 326, 192 NW 751. 


Eng.—Pender v. Taddei, [1898] 1 
OMB ISS re 


{a] Rule applied.—(1) A elaim 
against plaintiff and another person 
jointly on an implied contract is not 
a proper subject of counterclaim in an 
action by plaintiff alone. Finkelmei- 
er v. Bates, 48 N. Y. Super. 433 [aff 
92 N. Y¥. 172]. (2) Where three joint- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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against individual demands, unless there are cir- 
cumstances calling for an application of the rules of 
It has been held, however, that 
where plaintiff sues several defendants for breach 
of a joint contract and some of them denying a 
joint liability aver a several liability as to them- 
selves, these may set up a counterclaim, and if their 
averment of several liability is sustained the coun- 
And other exceptions to 
the rule, depending on the peculiar circumstances of 
the particular case, have been recognized.®® 


[§ 106] (2) Separate Demands against Joint De- 
mands.‘° As a general rule separate demands may 


equitable set-off.§7 


terclaim will be allowed.®$§ 


ly bought a lot of goods, each giving 
his own note with an indorser for his 
share of the purchase money, in an 
action on the note of one a counter- 
claim for damages for breach of war- 
ranty and fraud in the sale could not 
be sustained, since it could not be 
availed of by a joint buyer alone. 
Hopkins v. Lane, 87 N. Y. 501. (38) 
A counterclaim for a breach of a con- 
tract between plaintiff and his wife, of 
the one part, and defendant, of the 
other part, is insufficient, being a de- 
mand, not against plaintiff alone, but 
against plaintiff and another jointly 
bound with him. Richards v. Reed, 
6 Misc. 217, 26 NYS 540. (4) Defend- 
ant in an action counterclaimed in re- 
spect of a cause of action for dam- 
ages for breach of contract which he 
claimed to have jointly with another 
person against plaintiffs, joining that 
other person with plaintiffs as co- 
defendants to the counterclaim. It 
was held, that the rules did not admit 
of such a counterclaim, and therefore 
it must be struck out. Pender v. Tad- 
deiis9ed IO Be 7985. (5). (Where 
defendant and another had purchased 
a garage company, defendant giving 
his note as part consideration to one 
of the sellers, who transferred it by 
indorsement to plaintiff when past 
due, and therefore under Rev. Codes 
(1919) §§ 742 and 1762, subject to all 
existing equities, and plaintiff sued to 
recover the balance, and defendant, 
who, after the beginning of suit, had 
become the sole owner of the garage 
business, interposed a counterclaim 
because of a breach in the agreement 
of sale, it was held that the mutual 
rights of the parties were fixed by the 
individual defenses which defendant 
had against the note at the time it 
was purchased, and since at that time 
the defense set up in the counterclaim 
was not available because it was a 
joint defense under § 725, and not an 
individual one, a denial of relief on 
the counterclaim was proper. Floete 
Lumber Co. v. Doherty, 46 S. D. 326, 
192 NW 751. 


[b] Counterclaim for breach of 
contract in action of replevin.—In an 
action in replevin by joint owners of 
property, a demurrer was properly 
sustained to a counterclaim based on 
a breach of contract on the part of 
one of the plaintiffs in no wise in- 
volving the other plaintiff. Jacobs v. 
Mulford, 197 App. Div. 835, 189 NYS 
481. 


[c] Counterclaim for damages for 
conversion in action on note.—In an 
action on notes given by defendant to 
plaintiff for the purchase price of a 
part interest in a steamer, the remain- 
ing interest being purchased at the 
same time by others, who gave simi- 
lar notes, all of which were secured 
by mortgage on the vessel, defendant 
eannot plead the alleged wrongful 
seizure and conversion of the vessel 
by plaintiff, and a pretended and col- 
lusive sale of the same under the 
mortgage, as a counterclaim, under 
Minn. Gen. St. § 5237 subd 1, because 
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diections.*4 


mands.7° 


he cannot recover on such claim with- 
out the joinder of his cotenants. 
Hs ate Transp. Co. v. Earhart, 96 Fed. 


67. See supra §§ 4-10; infra § 117. 


68. Clegg v. Cramer, 32 Hun (N. 
ey 66 HowPr 411 [aff 60 HowPr 


69. Garvey v. Crouch, 35 SW 273, 
18 KyL 84; Taylor v. Root, 4 Abb. 
Dec. (N. Y.) 384, 4 Keyes 354. 


[a] Thus it has been held that (1) 
while it is a general rule that a de- 
mand existing in favor of persons 
jointly cannot be pleaded as a coun- 
terclaim by one in a suit against him 
alone, yet, in a case where such de- 
mand for damages grew out of a 
transaction between plaintiff and de- 
fendant and others jointly, and plain- 
tiff in such transaction refused to 
recognize those associated with de- 
fendant, but kept the account with 
him alone and held him responsible 
individually therefor, he may plead 
such demand alone as a counterclaim. 
Garvey v. Crouch, 35 SW 273, 18 Kyl 
84. (2) And where several persons 
join as plaintiffs to obtain an account- 
ing for a fund due under a contract, 
and the contract itself divides the 
fund and makes a specific share due 
each plaintiff, defendant may set up 
a judgment which he has against one 
plaintiff as a counterclaim against 
such plaintiff. Taylor v. Root, 4 Abb. 
Dec. (N. Y.) 382, 4 Keyes 335. 


70. Availability of unliquidated de- 
mands generally see supra §§ 84-90. 


71. Ala.—McRight v. Farned, 200 
Alar Lie VOvsono ToniLeit, Cyr 


Ind.—Harrell v. Neill, 56 Ind. A. 
547, 105 NE 936. 


Iowa.—Shaw v. loerger, 
1256, 212 NW 719. 


Ky.—Lebanon Steam Laundry v. 
Dyckman, 57 SW 227, 22 KyL 348. 


Mont.—Collier v. Ervin, 3 Mont. 
42. 


203 Iowa 


N. Y.—Gruas v. Fortoul Film Cor- 
poration, 182 NYS 28; National State 


Bank v. Boylan, 2 AbbNCas 216; 
Carey v. Baldwin, 61 NYS 58. 
Oh.—MecGowan v. Cosmopolitan 


Bank, etc., Co., 33 Oh. A. 250, 169 NH 
38 [aff 121 Oh. St. 503, 169 NE 574]. 


[a] Rule applied.—(1) An individ- 
ual claim arising out of tort cannot 
be set up as a counterclaim to a joint 
indebtedness without alleging that 
plaintiff is insolvent. Collier v. Er- 
vin, 3 Mont. 142. (2) In an action on 
a joint judgment against two defend- 
ants, one of them cannot set up mat- 
ter for a counterclaim in his favor 
individually. National State Bank v. 
Boylan, 2 AbbNCas (N. Y.) 216. (3) 
A note made by D, as principal, and 
V, as surety, was given in payment 
for cheese purchased by D and several 
others jointly. It was hel'd that dam- 
ages by reason of a breach of war- 
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not be set off or counterclaimed against joint de- 
mands,‘t in the absence of insolvency’? or some 
other ground for equitable relief.73 
now permissible under the statutes of some juris- 


But this is 


[§ 107] (3) Joint Demands against Joint De- 
In an action to enforce a joint demand, 
a joint demand against plaintiffs in favor of de- 
fendants may be pleaded as a counterclaim;7* and 
it has been held that this is so although the action 
is brought against only one of the parties liable,?7 
but this last proposition has been denied.78 
also been held that one of the defendants sued on 


It has 


ranty of the quality of the cheese 
could not be set up as a counterclaim 
in an action against D and V on the 
note. Hopkins vy. Lane, 2 Hun (N. 
Vi.) torte nOmp StS aC.wo ths 


[b] Separate demands against some 
of plaintiffs.—Defendant in an action 
for the price of land was not entitled 
to have a claim for damages for 
waste, set up in a cross-complaint 
against two only of the five plaintiffs, 
deducted from the purchase money 
due. Harrell v. Neill, 56 Ind. A. 547, 
105 NE 926, 


72. Collier v. Ervin, 3 Mont. 142. 
Insolvency generally see supra § 9. 
73. See supra §§ 4-10; infra § 117. 


[a] Thus, where several defend- 
ants are sued by plaintiff for an as- 
sault upon. him, a claim against him 
for having alienated the affections of 
the wife of one of the defendants may 
be interposed as a set-off, where the 
answer shows a waiver of all right to 
affirmative relief. Ruby v. Baker, 106 
Kan. 855, 107 Kan. 186, 190 P 6, 10 
ALR 1247. 


74 See statutory provisions. 
also Manchester, 
Brooks, 2 Ex. D. 24 


[a] In New York under the defini- 
tion of a counterclaim in Code Civ. 
Proc. § 501, one defendant may set up 
a claim against the plaintiff in favor 
of such defendant, between whom and 
the plaintiff a separate judgment may 
be had in the action. McMagh v. 
Fensterer, 180 NYS 90 [den rearg 179 
INDY dels 


[b] In South Dakota under Code 
Civ. Proc. 127, providing that a 
counterclaim must be one existing in 
favor of defendant against plaintiff 
between whom a several judgment 
may be had, two defendants may not 
set up as a counterclaim a claim in 
favor of one of them and a third per- 
son against plaintiff. Hallam  v. 
Henkin, 31 S. D. 637, 141 NW 784. 


75. Availability of unliquidated 
demands generally see supra §§ 84-90. 


76. York Mfg. Co. v. Rothwell, 119 
Fed. 144, 56 CCA 52; Brodek vy. Far- 
num, 11 Wash. 565, 40 P 189. 


77. York Mfg. Co. v. Rothwell, 119 
Fed. 144, 56 CCA 52. 


[a] Thus one of two joint mak- 
ers of a note, when sued alone there- 
on, may plead as a counterclaim a 
breach of warranty with respect to 
machinery for the purchase price of 
which the note was given, and which 
was sold by plaintiff to the makers of 
the note jointly. York Mfg. Co. ‘v. 
Rothwell, 119 Fed. 144, 56 CCA 52. 


78. Lamoille. County Nat. Bank vy. 
Hunt, 72 Vt. 357, 47 A 1078 (in an 
action against one of two joint prin- 
cipals on a note defendant cannot 
avail himself by way of counterclaim 
of plaintiff's waste of collaterals giv- 
en by the other principal, as plaintiff’s 


See 
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a joint demand for damages may individually set 
off a jomt demand in favor of all the defendants 
and recover damages for any amount over and above 
the damages sustained by plaintiffs,7® and that, too, 
irrespective of whether one or more of the defend- 


ants defaulted.®° 


[§ 108] (4) Joint Debts against Separate Debts‘! 
The general rule is well 
settled that a joint debt cannot be set off against a 
separate debt,°* or counterclaimed,*’ in the ab- 


—(a) Statement of Rule. 


liability for such waste would be to 
defendant jointly with his comaker). 


79. Brodek v. Farnum, 11 Wash. 
Hoo, 405P 189. 


{a] hus in an action for damages 
upon a joint claim against several 
parties for breach of a building con- 
tract, any one of the defendants may 
plead the joint claim of all for any 
balance due under the contract by 
way of counterclaim. Brodek v. Far- 
num, 11 Wash. 565, 40 P 189. 


Recovery of excess generally see in- 
fra §§ 187-193. 


80. Brodek vy. Farnum, 
565, 40 P 189. 


81. Availability of liquidated de- 
mands generally see supra §§ 82, 83. 


82. U. S.—Howe v. Sheppard, 12 F. 
Cas. No. 6,773, 2 Sumn. 409; Vose v. 
Philbrook, 28 F. Cas. No. 17,010, 3 
Story 335; Sutton v. Mandeville, 23 
MRCacwINO> Lo,645,08) Cranch CC. 2; 


Ariz.—Ives v. Sanguinetti, 10 Ariz. 
83, 85 P 480. 


Ark.—Western Coal, etc., Co. v. 
Hollenbeck, 72 Ark. 44, 80 SW 145; 
Simpson v. Biffle, 63 Ark. 289, 38 SW 
345; Houston v. Brown, 23 Ark. 333; 
Sillivant v. Reardon, 5 Ark. 140. 


Cal.—-Corwin v. Ward, 35 Cal. 195, 
95 AmD 93; Howard v. Shores, 20 Cal. 


11 Wash. 


277; Duff v. Hobbs, 19 Cal. 646. 
Colo.—Woolman v. Capital Nat. 
Bank, 2 Colo. A. 454, 31 P 235. 
Conn.—Snyder yv. Spurr, 33 Conn. 
407; Atkins v. Churchill, 19 Conn. 
394; Palmer v. Green, 6 Conn. 14, 
Del.——Wingate v. Parsons, 4 Del. 
Chery: 
Ga.—Bishop v. Mathews, 109 Ga. 


790, 35 SH 161; Henderson v. Phillips, 
6 Ga. A. 368, 65 SH 40. 


Ill.—Damier v. Bayor, 167 Ill. 547, 
47 NE 770; Walker v. Chovin, 16 IIl. 
489; Ryan v. Barger, 16 Ill. 28; Hil- 
liard v. Walker, 11 Ill. 644; Burgwin 
v. Babeock, 11 Ill. 28. 


Ind.—Proctor v. Cole, 120 Ind. 102, 


22 NE 101; Proctor v. Cole, 104 Ind. 
DOO UNE: LOG 4 INE S03) Parks: v. 


Zeek, 53 Ind. 221; Blankenship v. 
Rogers, 10 Ind. 333; Richardson v. 
St. Joseph Iron Co., 5 Blackf. 146, 33 
AmD 460. 


Ky.—Bibb v. Saunders, 2 Bibb 86; 
Bailey v. Penick, 10 KyL 239. 


Me.—Adams v. Warr, 33 Me. 228. 


Ma.—Cohen v. Karp, 148 Md. 208, 
122 A 534; Tyrrell v. Tyrrell, 54 Md. 
167; Wilson v. Keedy, 8 Gill 195; 
Milburn v. Guyther, 8 Gill 92, 50 AmD 
691. 


Mass.—Dehon vy. Stetson, 9 Metc. 
341; Bridgham y. Tileston, 5 Allen 
SH 


Mo.—Finney v. Turner, 10 Mo. 207; 
Miller v. Crigler, 83 Mo. A. 395. 


Nebr.—Olson v. Lamb, 56 Nebr. 104, 
16 NW 433, 71 AmSR 670. 
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sence of an agreement authorizing it** in which 
event it is permitted.*® 
the rule applies in equity as well as at law except 
under special circumstances there enumerated.*® 


[§ 109] (b) Application and Limitations of Rule 


And as elsewhere shown, 


—aa. Joint Debt Owed by Plaintiff and Another 


N. H.—Brown v. Warren, 43 N. H. 
430; Ross v. Knight, 4 N. H. 236. 


N. J.—Reveruzzi v. Caruso, 86 N. 
J. L. 556, 91 A 1022; Brewer v. Nor- 
CLEOSS) Lis (Ni BD aeeZziioe 


N. Y.—Spofford v. Rowan, 124 N. Y. 
108, 26 NE 850; Halliburton v. Clapp, 
1 App. Div. 71, 36 NYS 1041 [aff 149 
Nie Yen 835 43ND So Siises Colurseniry, 
Hamlin, 9 N. Y. Super. 513; Campbell 
v. Genet, 2. Hilt. 290; Schenck v. Wil- 
son, 2 Hilt. 92; Carroll v. Sharp, 67 
Mise. 254, 122 NYS 694; Hdelman v. 
Schwartz, 178 NYS 587; Dale v. Cook, 


4 Johns. Ch die Duncan Vv. lyon,.3 
Johns. Ch. 351. 

Oh.—Miller v. Florer, 19 Oh. St. 
356; Dougherty v. Cummings, 7 Oh. 


Dec, (Reprint) 184, 1 CincLBul 283. 

Pa.—Mintz v. Tri-County Natural 
Gas Co., 259 Pa. 477, 103 A 285; Ger- 
ber v. Meredith, 160 Pa. 102, 28 A 


638; Wrenshall v. Cook, 7 Watts 464. 
S. C.—Kenedy v. Cunningham, 25 
Sy (Cr db, 150, : 


Tenn.—Turberville v. Broach, 5 
Coldw. 270; Robertson v. Talbot, 2 
Yerg. 258; Blanks v. Smith, Peck 186. 


Tex.—Henderson v. Gilliam, 12 Tex. 
71; Allbright v. Aldrich, 2’ Tex. 166; 
Ray v. Cartwright, (Civ. A.) 180 SW 
927; Wise v. Ferguson, (Civ. A.) 138 
SW 816. 


Vt.—Congdon vy. Torrey, 95 Vt. 38, 
112 A 202. 


Va.—-Porter v. 
(25 Va.) 359: 


W. Va.— Elliott v. Bell, 37 W. Va. 
834, 17 SE 399. 


Eng.—Middleton y. Pollock, L. R. 
20 Eq. 515; Addis v. Knight, 2 Meriv. 
117, 35 Reprint 885; Ex p. Twogood, 
11 Ves. Jr. 517, 32 Reprint 1189; Bur- 
rell v. Burrell, [1916] S. C. 729. 


[a] Reasons assigned are that: 
(1) “The contracting parties are dif- 
ferent . and there is, therefore, 
that want of mutuality which the 
statute requires.’’ Dehon y. Stetson, 
9 Metec. (Mass.) 341, 344. Ca) “The 
rule requiring mutuality of debts, 
where set-off is pleaded, forbids the 
setting off of a joint debt against a 
separate one.” Mintz v. Tri-County 
Natural Gas Co., 259 Pa. 477, 1038 A 
285, 286. (38) To allow such a set-off 
would compel plaintiff to pay indi- 
vidually a debt for which he is liable 
only when called upon jointly with 
others. Mintz v. Tri-County Natural 
Has. 'Co., 2569 Pan 477, 0s AwzS hur (4) 
“A joint debt cannot be set off against 
a several one because the rights of 
the joint creditor on the one side 
would thereby be unjustly extin- 
guished by setting off a claim partly 
belonging to him against a debt for 
which he is not liable.’”” Wingate v. 
Parsons, 4.Del. Ch. 117, 123. 


[b] Debt due by two joint debtors 
to two joint creditors cannot be set 
off as against a debt due by one of 
the joint creditors to one of the joint 
debtors. Langley v. Brent, 14 F. Cas. 


Nekervis, 4 Rand. 


against Debt Due Plaintiff Individually. In apply- 
ing the principle stated above*’ it has very generally 
been held that a joint debt owed by plaintiff and 
another or others cannot be set off** or counter- 


No. 8,066, 3 Cranch C. C. 365. 


83. Ariz—Ives v. Sanguinetti, 
ATiz, 8 3;, 85) .P* A480. 


Cal.—Cuneo v. Lawson, 203 Cal. 190, 
Zoe loos , 


10 


Ga.—Henderson vy. Phillips, 6 Ga. 
A. 368, 65 SE 40. 
N. Y.—Matter of Miller, 23 Misc. 


SAME 2 INDY Sr LOZ. 
S. C.—Copeland v. Young, 21 S. C. 


275. 

84 Perkins v. Hart, 9 Gratt. (50 
Va.) 649 (holding that, in the absence 
of a bond, defendant may set off a 
bond signed by plaintiff and another 
where there was evidence that it 
should be so applied). 


85. Kinnerley v. Hossack, 2 Taunt. 
170, 127 Reprint 1042.. 


86. See infra § 117. 
87. See supra § 108. 
Ppt Cal.—Duff v. Hobbs, 19 Cal. 


Conn.—Snyder v. Spurr, 33 Conn. 
aoe Atkins v. Churchill, 19. Conn: 


Ill.—Phelps v. Reeder, 39 Ill. 172; 
aoc anS Milling Co. v. Lane, 206 Ill. 
A. S 


Ind.—Blankenship v. Rogers, 10 
Ind. 333; Reed v. Coale, 4 Ind. 283; 
Wells v. Teale, 5 Blackf. 306; McKin- 
ney v. Bellows, 3 Blackf. 31. 


La.—Smith v. Dunean, 1 Mart. 25, 


Bee eee v. Parks, 3 Md. Ch. 


Mass.—Bridgham vy. Tileston, 5 Al- 
len 371. 


N. Y.—Walsh vy. 
Wend. 178. 


N. C.—Bunting v. Ricks, 22 N. C. 
130, 32 AmD 699. 


Oh.—Dougherty v. Cummings, 7 Oh. 
Dec. (Reprint) 184, 1 CincLBul 283. 


Pa.—Mintz v. Tri-County Natural 
Gas Co.259) Pas 4Viy 103) Awe sor 


Ostrander, 22 


Eng.—Vulliamy v. Noble, 3 Meriv. 
593, 36 Reprint 228. 
[a] Reason for rnle.—A claim ‘due 


from plaintiff and others jointly can- 
not be set off in an action by plaintiff 
alone, because to allow such a set-off 
would compel the latter to pay, in- 
dividually, a debt for which he is li- 
able only when called on jointly with 
others. Mintz v. Tri-County Natural 
Gas Co., 259 Pa. 477, 103: A 285. 


[b] Rule applied.—(1) In a suit by 
A against B, defendant cannot plead a 
note executed by A and C, jointly, as 
a set-off. Blankenship v. Rogers, 10 
Ind) 333; Reed v. Coale, 4 Ind. 283. 
(2) In a suit by an administrator d:- 
fendant cannot set off a demand 
against the intestate an’d three other 
persons still living. Adams v. Ware, 
33 Me, 228. (3) In an action against 
a partnership plaintiff cannot set offa 
debt due to the firm from plaintiff and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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claimed®® against a debt due plaintiff individually. 
and where plaintiff sues on a demand originally 
owed jointly by defendant and another, but which 
has become separate by defendant making himself 
individually lable, defendant cannot set off a claim 
due from plaintiff to defendant and the other joint- 
It has been held, however, that a debt due 
by plaintiff on a note jointly executed by him and 
another who has since died may be set off against 
the claim which is the subject of the suit.®? 


ly.9° 


SET-OFF AND COUNTERCLAIM 


debt.°® 


[§ 110] bb. Debt Due to Defendant and Another 


a third person as partners. Smith v. 
Duncan, 1 Mart. (La.) 24. (4) In an 
action on a judgment against C, C 
eannot set off a demand against 
plaintiff, which the answer shows is 
against plaintiff and a third person 
jointly, being on an attachment bond 
made by them to defendant, which 
attachment was adjudged to have 
been wrongfuliv issued. Dougherty 
Me Cummings, 7 Oh. Dec. (Reprint) 
4. 


[ec] Account due to two parties 
cannot be the subject of a set-off in an 
action against only one of such_par- 
ties. Richland Milling Co. v. Lane, 
206 Ill. A. 476. 


{d] Judgment against plaintiff and 
others.—(1) In an action brought by 
A, a judgment in favor of defendant 
against A and B cannot be set Off. 
Sutton v. Mandeville, 23 F. Cas. No. 
13,648, 1 Cranch C. C. 2; Snyder v. 
Spurr, 33 Conn. 407. (2) In an action 
of book debt against two defendants, 
defendants cannot plead by way of 
set-off a judgment recovered by one 
of them and his wife against plaintiff 
and a third person, the demands not 
being mutual. Atkins v. Churchill, 
19 Conn. 394. (3) The allegations, in 
the answer in a suit on an appeal 
bond, that defendants held a judgment 
against plaintiffs and eleven other 
persons, being all the defendants in 
the suit in which the judgment was 
rendered, and that such judgment 
debtors are insolvent, do not set up 
any defense, legal or equitable, ex- 
cept as a set-off and as such they are 
unavailable, not being between the 
parties to the record. Duff v. Hobbs, 


19 Cal. 646. 
89. In re Miller, 23 Misc. 319, 52 
NYS 245; Hammer v. Campbell Au- 


tomatic Safety Gas Burner Co., 74 


Or: 126; 144 P 396; 399) [eit Cyc]. 
90: Exp; Ross, Buck 125. 


91. McCarthy v. Sleight, 114 Mich. 
182, 72 NW 165. 


[a] When one joint maker of a 
promissory note is the administrator 
of his comaker, he may, in a suit 
against him, set off against the payee 
any debt which the payee owes to the 
deceased comaker, the concurrence of 
the deceased comaker being pre- 
sumed. Mitchell v. Burt, 9 Ala. 226. 


92. See supra § 108. 


93° UU. S—Central Ohio R. Co. v: 
Thompson, 5 F. Cas. No. 2,550, 2 Bond 
296. 


Ind.—Proctor v. Cole, 120 Ind. 102, 
22 NE 101; Parks v. Zeek, 53 Ind. 221; 
Richardson vy. St. Joseph Iron Co., 5 
Blackf. 146, 33 AmD 460. 


Ky.—Bibb v. Saunders, 2 Bibb 86; 
Bailey v. Penick, 10 KyL 239. 

Mass.—Dehon vy. Stetson, 9 Metc. 
341. 

Eng.—Middleton v. Pollock, L. R. 
20 Eq. 515. 


[a] “fhe reason is obvious.—The 
contracting parties are different. . . 
and there is, therefore, that want of 


mutuality which the statute re- 
quires.” Dehon vy. Stetson, 9 Mete. 
(Mass.) 341, 344. 


[b] Rule applied.—(1) A defend- 
ant cannot use a promissory note in 
which a third person has an interest 
as a set-off against a. claim asserted 
by plaintiff. Proctor v. Cole, 120 Ind. 
102, 22 NE 101. (2) In an action ona 
note against the maker, defendant 
cannot set off a claim against the 
payee in favor of himself and two 
others jointly, the statute limiting 
the right of set-off to mutual debts 
between plaintiff and defendant. De- 
hon v. Stetson, 9 Metec. (Mass.) 341. 


94. Hook v.” White. 36 Cal. 299; 
Poe v. Briggs, 53 HowPr (N. Y.) 


95. Availability of liquidated de- 
mImands generally see supra §§ 82, 83. 


96. ._U.. SYounge ~v.. Black; 7 


Cranch 565, 3 L. ed. 440; Howe v. 
Sheppard, 12 F. Cas. No. 6,773, 2 Sumn. 


409; Vose v. Philbrook, 28 F. Cas. 
No. 17;010, 3 Story 335; Waters v. 
Bussard, 29° HW. Cas, yNos LinZe2e0 2 


Cranch C. C. 226 


Cal.—Kales v. Houghton, 190 Cal. 


294, 212 P 21; Collins v. Butler, 14 
Cal. 223% Fiynn vy. Seale; 2 Cal. A. 
665, 84 P 268. 


Colo.—Thatcher v. Rockwell, 4 
Colo..3%75 [aff 105 U. S. 467, 26 L. ed: 
949]; Woolman v. Capital Nat. Bank, 
2 Colo. A. 45473 P 235. 


Conn.—Palmer v. Green, 6 Conn. 14. 


Ga.—Wilson v. Exchange Bank, 122 
Ga. 495, 50 SE 357, 69 LRA 97, 2 Ann 
Cas''597; Ingram’ v.. Jordan;/ 55 (Ga. 
356; Threlkeld v. Dobbins, 45 Ga. 
144; Nellis v. Green, 36 Ga. A. 684, 
137 SE 843; Buckhannan v. Gamble, 
Ga. Dec. 156. 


Ill.—Priest v. Dodsworth, 235 Ill. 


618, 85 NE 940, 14 AnnCas 340; Da- 
meier v. Bayor, 167 Ill. 547, 47 NE 
770; Lemon vy. Stevenson, 36 Jll. 49; 
Heckenkemper v. Dingwehrs, 32 Ill. 
538; Walker v. Chovin, 16 Ill. 489; 
Ryan v. Barger, 16 Ill. 28; Burgwin 
v. Babcock, 11 Ill. 28; Hinckley v. 
West, 9 Ill. 136; Bright v. Riedy, 243 
Tll. A. 314; Ripley v. Cross S. Farm- 


ing Co., 189 Ill. A. 291. 


Ind.—Ringgenberg v. Hartman, 124 
Ind. 186, 24 NE 987; Gregory v. Greg- 
ory, 89 Ind. 345; Menaugh v. Chand- 
ler, 89 Ind. 94; Harris v. Rivers, 53 
Ind, 216; Dodge v. Dunham, 41 Ind. 
186; Griffin v. Cox, 30 Ind. 242; Wells 
v. Teale, 5 Blackf. 306; Jennings v. 
Shriver, 5 Blackf. 37. 

Kan.—Werner vy. Hatton, 54 Kan. 
PAD, BR 12 P2408) 

Ky.—Stone v. McConnell, 1 Duv. 
54; Bibb v. Saunders, 2 Bibb 86. Con- 
tra Powell v. Hogue, 8 B. Mon. 443. 

La.—Thomas v. Elkins, 4 Mart. 376; 


Smith v. Duncan, 1 Mart. 24; Thomp- 
son v. Crow, 3 La. A. 158. 


Me.—Banks v. Pike, 15 Me. 268. 


Md.—Cohen v. Karp, 143 Md. 208, 
122 A 524; Melvin v. Aldrige, 81 Md. 


against Debt Owing by Him Alone. 
general rule heretofore stated,®? it has been uni- 
formly held that a defendant in a suit against him 
for a debt owing by him alone cannot set off a debt 
due to him and another, the demands not being mu- 
tual;9* nor is it available as a counterelaim.®* 


[§ 111] (5) Separate Debts against Joint Debts®* 
—(a) In General. 
that a separate debt cannot be set off against a joint 
It is held that it cannot be set off or coun- 


(57 C.J.] 457 


Applying the 


In most jurisdictions it igs held 


650, 32 A 389; Tyrrell v. Tyrrell, 54 
Md. 167; Wilson v. Keedy, 8 Gill 195; 
Soluble tt v. Guyther, 8 Gill 92, 50 AmD 
681. 


Mass.—MecGuinness v. Kyle, 208 
Mass. 443, 94 NE 700 (on a joint note 
to plaintiff); Brooks v. Stackpole, 168 
Mass. 537, 47 NE 419; Warren v. 
Wells, 1 Metce. 80. 


Mich.—Wolff v. Jasspon, 126 Mich. 
11, 85 NW 260; Keystone Mfg. Co. v. 
Forsyth, 115 Mich. 51, 72 NW 11098; 
Robbins v. Brooks, 42 Mich. 62, 3 NW 
256; Van Middlesworth v. Van Mid- 
dlesworth, 32 Mich. 183. 


Ca ae v. Brewster, 1 Minn. 


Miss.—Paine v. Lewis, 64 Miss. 96, 
8 S 207; Moody v. Willis, 41 Miss. 
347; Bullard v. Dorsey, 15 Miss. 9. 


Nebr.—Folsom y. Pailing, 58 Nebr. 
478, 78 NW 926. 


N. H.—Brown v. Warren, 43 N. H. 
430; Woods v. Carlisle, 6 N. H. 27; 
Ross v. Knight, 4 N. H. 236. 


N. J.—Reveruzzi v. Caruso, 86 N. 
J. L. 556, 91 A 1022; Williamson v. 
Fox, 30 N. J. Ea. 488; Brewer v. Nor- 


eross, 17 N. J. Eq. 219. ‘ 
N. Y.—Spofford v. Rowan, 124 N. Y. 
108, 26 NE 350; Van Dyck v. Mec- 


Quade, 86 N. Y. 38 [rev 45 N. Y. Su- 
per. 620 (aff 57 HowPr 62)]; Coffin v. 
McLean, 80 N. Y. 560; Mortimer v. 
Chambers, 63 Hun 335, 17 NYS 874; 
Peabody v. Beach, 13 N. Y. Super. 53, 
3 AbbPr 353; Mott v. Burnett, 2 E. D. 
Smith 50; Rosenzweig v. McCaffrey, 
27 Misc. 808, 57 NYS 219 [aff 28 Misc. 
485, 59 NYS 863]; Edelman  v. 
Schwartz, 178 NYS 587; Perry v. 
Chester, 12 AbbPrNS 131 [aff 36 N. 
Y. Super. 228]; Warner v. Barker, 3 


Wend. 400; Wolfe v. Washburn, 6 
Sere rua: Murray v. Toland, 3 Johns. 


N. C.—Lambert Hoisting Engine 
Co. vv... Paschal, AGt NE Co 27 96be Se 
523; Utley v. Foy, 70 N. C. 303; Wal- 
ton_v. McKesson, 64 N. C. 154; Jones 
v. Gilreath, 28 N. C. 338; State Bank 
v. Armstrong, 15 N. C. 519. 


Oh.—McGee v. Cleveland Organ Co., 
Fic Dec. (Reprint) 481, 2 ClevLRep 


Porto Rico.—Peo. v. Borras, 9 Porto 
Rico 370. 


R. I.—Hopkins v. Drowne, 21 R. I. 
80, 41 A 1010. 


S. C.—Kenedy v. Cunningham, 25 


Sa Conlueeb08 
Tenn.—Turbeville v. Broach, 5 
Coldw. 270; Robertson v. Talbot, 2 


Yerg. 258; Blanks v. Smith, Peck 186. 


Tex.—Henderson v. Gilliam, 12 Tex. 
71; Allbright v. Aldrich, 2 Tex. 166; 
Ray v. Cartwright, (Civ. A.) 180 SW 
927; Wise v. Ferguson, ¢Civ. A.) 138 
SW 816. 


Vt.—Congdon v. Torrey, 95 Vt. 38, 
112 A 202; Johnson v. Kelley, 67 Vt. 
386, 31 A 849 [overr Ashley v. Wil- 
lard, 2 Tyler 391; Brundridge v. 


458 [57 C.J.] 


terclaimed®* or pleaded in reconvention,?® unless 
there is an agreement permitting it,°® or unless 
there are circumstances calling for an application 
It has been held, 
however, that set-off and recoupment are governed 
by different principles and that a demand due one 
defendant may be recouped against a joint de- 
And it has also been held that in an ac- 
tion on a joint contract the individual debt of one 


of the rules of equitable set-off.1 


mand.? 


Whitecomb, 1 D. Chipm. 180]; Clough 
Ven Gloucs © 0D) aVitnaroO0; = rage, “Vv. 
Fletcher, 20 Vt. 351. 


Va.—Christian v. Miller, 3 Leigh (30 
Va.) 78, 23 AmD 251; Porter v. Niker- 
vis, 4 Ran‘d. (25 Va.) 359. 


Wash.—Cunningham vy. Long, 
Wash. 433, 235 P 964. 


W. Va.—BElliott v. Bell, 37 W. Wa. 
834, 17 SE 399; Choen v. Guthrie, 15 
W. Va. 100. 


Wis.—Dart v. Sherwood, 7 Wis. 523, 
76 AmD 228, 


Eng.—Jones v. Fleeming, 7 B. & C. 
217, 14 ECL 103, 108 Reprint 704; Ex 
p. Twogood, 11 Ves. Jr. 517, 32 Re- 
print 1189. 


[a] As otherwise expressed, in a 
Suit against two or more persons on a 
joint obligation, set-off is not availa- 
ble to less than the entire number of 
defendants. Wilson v. Exchange 
Bank, 122 Ga. 495, 50 SE 357, 69 LRA 
97, 2 AnnCas 597; Adair v. Smith, 33 
Ga. A. 674, 128 SE 76. 


[b] “The reason of this rule is 
plain.—A joint obligation is indivisi- 
ble; each one of the obligors is bound 
to the same extent and in the same 
manner as all the others; a separate 
judgment against less than the entire 
number would be impossible; and in 
this very fact of indivisibility lies the 
security to the obligee of accepting a 
joint obligation.” Wilson v. Ex- 
change Bank, 122 Ga. 495, 497, 50 S 
357, 69 LRA 97, 2 AnnCas 597. 


[c] In an action on a note against 
several defendants, a claim of indebt- 
edness due to any number of the de- 
fendants less than the whole cannot 
be set off. Vevier v. Horn, 180 Ill. 
A. 547. 


[d] 


134 


In Arkansas the decisions are 
conflicting. In Leach v. Lambeth, 14 
Ark, 668, the court expressly over- 
ruled Trammell v. Harrell, 4 Ark. 602 
and held that a debt due from plain- 
tiff to one of several defendants may 
be pleaded under the statute and set 
off by the defendant to whom the debt 
is due. And the correctness of the 
rule announced in Leach v. Lam- 
beth was recognized in Burke vy. Still- 
well, 23 Ark. 294. But in Collier v. 
Dyer, 27 Ark. 478 it was held, in ac- 
cordance with the majority rule, with- 
out noticing Leach v. Lambeth or 
Burke v. Stillwell, that a separate 
debt cannot be set off against a joint 
debt, and this decision has never 
been overruled, but on the other hand 
approved in later decisions in which, 
however, the precise question was not 
involved, 


97. Ariz Hads v. Murphy, 27 
Ariz. 267, 232 P 877. 
Cal.—MecDonald v. Pool, 113 Cal. 


437, 45 P 702; Roberts v. Donovan, 70 
Cal. 108, 9 P 180, 11 P 599; Bartlett 
ste Cowvwuraser, LliCal, A. sve, 105 
Es 0: 


Ky.—Stone v. McConnell, 1 Duv. 64. 


Minn.—Wade v. Citizens’ State 
Bank, 158 Minn. 231, 197 NW 277; 
Noyes v. Ostrom, 113 Minn. 111, 129 
2S St 5 ae IIE 5 eR at St PIES 
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tions. 


quently appled 


NW 142; Peck v. Snow, 47 Minn. 398, 
50 NW 470; Birdsall v. Fischer, 17 
Minn. 100. 


Mont.—Kemp _ v. 
Mont. 420. 


Nev.—Davis v. Notware, 
421. 


N. Y.—Thomas v. Noonan, 133 App. 
Div. 459, 118 NYS 25; Rosenzweig v. 
McCaftrey, 27 Misc. 808, 57 NYS 219 
[aff 28 Misc. 485, 59 NYS 868]. 


N. C.—Utley v. Foy, 70 N. C. 303. 


[a] Discharge in bankruptcy of 
one of two joint judgment debtors 
changes the debt in equity into a sev- 
eral one against the other, so that an 
assignee may make it a set-off against 
a judgment held by the other against 
him. Cosgrove v. Cosby, 86 Ind. 511. 


98. Senter v. Whitaker, 66 Tex. 
624, 2 SW 89. 


99. Threlkeld vy. Dobbins, 
144, 145; 


McCormick, 1 


13 Nev. 


45 Ga. 
Lincoln y. Hinsey, 51 Ill. 
435; Heckenkemper v. Dingwehrs, 32 

538; Walker v. Chovin, 16 Ill. 
489; Davis v. Notware, 13 Nev. 421. 
See Eads v. Murphy, 27 Ariz. 267, 232 
P 877 (in an action on a note, and to 
foreclose a mortgage securing same 
made by joint defendants, counter- 
claim setting up an indebtedness to 
one of defendants was proper where 
it was alleged that plaintiff agreed to 
credit on note sufficient of profits of 
an alleged transaction in real estate 
to pay it and to cancel note and mort- 
gage). 


_ “It would seem very clear that par- 

ties may, by agreement, make any 
debt a set-off. If the agreement be 
for a consideration, it is binding on 
the same terms as any other agree- 
ment; and if it be executed, it needs 
no consideration.” Threlkeld v. Dob- 
bins, supra. 


1. Kales v. Houghton, 190 Cal. 294, 
212 P 21; Kemp v. McCormick, 1 Mont. 


420; Henderson vy. Gilliam, 12 ‘Tex. 
ee And see supra §§ 4-10; infra § 
ee Waterman v. Clark, 76 Ill. 428, 
ol. 


“Tt is sufficient for recoupment, that 
the counter claims arise out of the 
same subject matter, and that they 
are susceptible of adjustment in one 
action.” Waterman y. Clark, supra. 


3. Langfitt v. Clinton, etc., R. Co., 
2 Rob. (La.) 217. 


4 See supra § 111. 


5. U.S.—yYoung v. Black, 7 Cranch 
565, 3 L. ed. 440; Waters v. Bussard, 
yas Cas: No. 17,262; 2) Cranch iC; C. 


Ark.—Collier v. Dyer,.27 Ark. 478. 


Cal.—Kales v. Houghton, 190 Cal. 
294, 212 P 21. 


Colo.—Thatcher v. Rockwell, 4 Colo. 
375 [aff 105 U. S. 467, 26 L. ed. 949]. 


Conn.—Palmer y. Green, 6 Conn. 14. 


Ga.—Buckhannan vy. Gamble, Ga. 
Dec. 156 


Ill.—Heckenkemper v. 
32 Ill. 538; 


Dingwehrs, 
Burgwin v. .Babcock, 11 


[§§ 111-112 


joint contractor may be pleaded in compensation 
of his share in the joint contract.® 


[§ 112] (b) Extent and Limits of Rule—aa. In- 
dividual Debts of Plaintiff to One or More or all 
Defendants—(aa) Majority Rule and Its Limita- 
The general rule that separate debts cannot 
be set off against joint debts* has been most fre- 
where it was sought to set off® or 


Ill. 28; Hinckley v. West, 9 Ill. 136. 


Ind.—New Castle First Nat. Bank v. 
Nugen, 99 Ind. 160; Gregory v. Greg- 
ory, 89 Ind. 345; Menaugh v. Chandler, 
89 Ind. 94; Dodge v. Dunham, 41 Ind. 
186; Griffin v. Cox, 30 Ind. 242. 


Ky.—Stone v. McConnell, 1 Duv. 54; 
Bibb v. Saunders, 2 Bibb 86. Contra 
Powell v. Hogue, 8 B. Mon. 443. 


Me.—Banks v. Pike, 15 Me. 268. 


Md.—tTyrrell v. Tyrrell, 54 Md. 167; 
Milburn v. Guyther, 8 Gill 92, 50 AmD 
681. 


Mass.—Warren v. Wells, 1 Metce. 80. 


Mich.—Robbins v. Brooks, 42 Mich. 
62, 3 NW 256. 


paar Ccopen v. Brewster, 1 Minn. 


Miss.—Paine v. Lewis, 64 Miss. 96; 
Bullard v. Dorsey, 15 Miss. 9 


N. J.—Reveruzzi v. Caruso, 86 N. J. 
L. 556, 91 A 1022. 


N. Y.—Coffin v. McLean, 80 N. Y. 
560; Peabody v. Beach, 13 N. Y. Su- 
per. 53, 3 AbbPr 353; Rosenzweig v. 
McCaffrey, 27 Misc. 808, 57 NYS 219 
[aff 28 Misc. 485, 59 NYS 863]; War- 
ner v. Barker, 3 Wend. 400. 


N. C.—Utley v. Foy, 70 N. C. 303; 
pate Bank v. Armstrong, 15 N. C. 


Oh.—McGee v. Cleveland Organ Co., 
sion Dec. (Reprint) 481, 2 ClevLRep 


S. C.—Kenedy v. Cunningham, 25 8. 
CAE 505 


Tenn.—Blanks v. Smith, Peck 186. 


i eo es v. Gilliam, 12 Tex. 


Vt.—Congdon v. Torrey, 95 Vt. 38, 
112 A 202; Johnson v. Kelley, 67 Vt. 
386, 31 A 849 [Loverr Ashley v. Wil- 
lard, 2 Tyler 391; Brundridge v. 
Whitecomb, 1 D. Chipm. 180]; Bragg 
v. Fletcher, 20 Vt. 351. 


Va.—Christian v. Miller, 3 Leigh 
(80 Va.) 78, 23 AmD 251; Porter v. 
Nikervis, 4 Rand. (25 Va.) 359. 


Aa Va.—Choen v. Guthrie, 15 W. Va. 


Wis.—Dart v. Sherwood, 7 Wis. 523, 
76 AmD 228. 


[a] Rule applied.—(1) Where 
plaintiffs agreed with defendant to 
Share profits and losses of certain con- 
struction work, defendant could not, 
in making a statement of account, 
offset against the sum due to both of 
plaintiffs the amount of a personal 
note of one of them made before the 
agreement was entered into. Kales v. 
Houghton, 190° Cal. 294, 212) P21. 
(2) A note executed by one of two 
obligees in a replevin bond cannot be 
set off in an action on the replevin 
bond, although the other obligee had 
no interest in the property involved, 
in the suit in which the bond was giv- 
en. Ringgenberg v. Hartman, 124 Ind. 
186, 24 NE 987. (8) In an action for 
an accounting between owners of 
property and their agents for its sale, 
a personal indebtedness of one of the 
owners to one of the agents cannot be 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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counterclaim® a debt due from a sole plaintiff to 
one of the joint defendants alone; but the rule ap- 
plies with equal force, where it is sought to set off 
separate debts of a sole plaintiff to each of several 
joint defendants less than all,” or separate debts 
due from him to each of the joint defendants,® or 
a debt due from plaintiff to one of the defendants 
and a third person not a party to the suit.? Never- 


SET-OFF AND COUNTERCLAIM 


theless, if a claim offered as a set-off belonged to all 


the defendants jointly at the commencement of the 
suit, it is no objection that one of the defendants 
has derived his title by assignment from a codefend- 
So it has been held that, where one of two 
joint debtors dies and the obligation survives against 
the other, the debt may be set off against the sur- 
vivor in an action by him on a debt due him indi- 


Dy ei 


vidually.?+ 


considered. Melvin v. Aldrige, 81 
Md. 650, 32 A 389. (4) In an action 
against several defendants on a joint 
obligation, one of defendants could 
not set off a note of plaintiff held by 
one of his codefendants. Stone v. Mc- 
Connell, 1 Duv. (Ky.) 54 (5) In an 
action against two obligors on a bond, 
claims of one of the defendants alone 
against plaintiff, which accrued after 
the bond and were not made operative 
as payments on it, cannot be made 
available as offsets to the claim on 
the bond. Van Middlesworth v. Van 
Middlesworth, 32 Mich. 183. (6) A 
and B executed a joint bond to C, part 
of the consideration of which was the 
price of corn sold by C to A, deliver- 
able at a day subsequent to the date 
of the bond. The corn was not de- 
livered aoeoeding to the contract. It 
was held, in an action of debt on the 
bond, by C against A and B, that de- 
fendants could not set off the value 
or price of the corn. Christian v. 
Miller, 3 Leigh (30 Va.) 78, 23 AmD 
251. (7) F executed a mortgage to 
W, who assigned it to J and E. While 
J and E owned it, F purchased a note 
executed by E. F sold the mortgaged 
premises to a third person, deducting 
the amount of the note from the mort- 
gage as part of the purchase money. 
Subsequently E assigned her interest 
in the mortgage to J. It was held, in 
a suit to foreclose by J against F and 
the third person with a prayer for de- 
ficiency against F, that defendants 
could not set off the amount of the 
note purchased by F, as the claim was 
a separate debt against BH, and there- 
fore, if E was still the owner of the 
mortgage with J, the mortgage claim 
would be joint, while the offset would 
be against one of them only, and on 
that ground unavailable. Williamson 
v. Fox, 30 N. J. Eq. 488. 


[b] Limitation of the rule is rec- 
ognized where it is shown that the 
parties have agreed that a set-off will 
be permitted. Threlkeld vy. Dobbins, 
45 Ga. 144. 


6. McDonald v. Pool, 113 Cal. 437, 


45 P 702; Bartlett Hst. Co. v. Fraser, 
thal AL, 3%3,- 100 PF. 1307 Kemp v. 
McCormick, 1 Mont. 420; Davis v. 


Notware, 13 Nev. 421; Thomas v. Noo- 
nan, 133 App. Div. 459, 118 NYS 25. 


[a] Thus in an action on a note 
joint by its express terms, no counter- 
claim is permissible which consists of 
a demand in favor of one of the ob- 
ligors on an account against plaintiff 
theretofore assigned to such obligor. 
Bartlett Est. Co. v. Fraser, 11 Cal. A. 
373, 105 P 130: 


[b] In action by assignee of con- 
tract against two defendants, one can- 
not set up a counterclaim consisting 
of an individual claim by him against 
the assignor. McDonald v. Poole, 113 


Cal. 437, 45 P 702. 


7 Thatcher v. Rockwell, 4 Colo. 
375 [aff 105 U. S. 467, 26 L. ed. 949]; 
Bensley v. Brockway, 27 Ill. A. 410; 
Gordon v. Swift, 46 Ind. 208; Coffin 
Vv. MeLean,-SO°N. Y. 5603;—' Perry Vv. 
Chester, 53 N. Y. 240 [rev 36 N. Y¥. 
Super. 228 (aff 12 AbbPrNS 131) ]. 


8. Booe v. Watson, 13 Ind. 387; 
Fuller v. Wright, 18 Pick. (Mass.) 403; 
Ross v. Knight, 4 N. H. 236. 


SU) Hinekley -v.0 West; 98 Til 36s 
tebe v. Wilson, 25 Minn. 299, 33 AmR 


tare Bell v. Davis, 8 Barb. (N. Y.) 

[a] If only one of several joint 
contractors assigns his interest and 
the other refuses to join with the as- 
signee in enforcing his claim and is 
therefore made a party defendant, the 
debtor’s liability is not changed into 
a separate one against which a debt 
owing by one of the joint claimants 
may offset. Rosenzweig v. McCaff- 
rey, 27 Misc. 808, 57 NYS 219 [aff 28 
Misc. 485, 59 NYS 863]. 


11. Wells v. Teall, 5 Blackf. (Ind.) 
306; Congdon v. Torrey, 95 Vt. 38, 112 
A 202.4 


12. See supra § 112. 


13. Mobile Bank v. Poelnitz, 61 
Ala. 147; Riley v. Stallworth, 56 Ala. 
481; Huddleston v. Askey, 56 Ala. 218; 
Jones vy. Jones, 12 Ala. 244; Mitchell 
v. Burt, 9 Ala. 226; Winston v. Met- 
calf, (6 Alan 756: sPitcherrv. (batrick: 
Minor (Ala.) 321, 12 AmD 54; Kent 
v. Rogers, 24 Mo. 306 [expl and dist 
Finney v. Turner, 10 Mo. 207]; Mintz 
v. Tri-County Natural Gas Co., 259 
Pa. 477, 103 A 285 (dictum); Miller v. 
Kreiter, 76 Pa. 78; Gable v. Perry, 13 
Pa. 181; Archer v. Dunn, 2 Watts & 
S. (Pa.) 327; Steward v. Coulter, 12 
Serge. & R. (Pa.) 252, 14 AmD 680; 
Childerston v. Hammon, 9 Serg. & R. 
(Pa,.)' 683. Pasek: v., Vockroth, 3 Pa. 
Dist 150,013) Ran Cos 59356 Witten. 
Cesar, 31 Pa. Co. 115; Coste v. Mc- 
Laws, (Alta.) [1925] 2 DomLR 1078. 
Contra Henderson v. Lewis, 9 Serg. & 
R. (Paz) 379; 11-AmD 733; ¢ 


{a] Basis of rule.—The rule rests 
on the theory that defendants have 
the right to agree among themselves 
as to adjustment of the proceeds of 
the set-off, and hence no harm is done 
to anyone. Mintz v. Tri-County Nat- 
ural Gas Co., 259 Pa. 477, 1038 A 285. 
And see cases supra this note. 


{b] Limitation on rule recognized 
by some decisions is that there must 
be no superior equity in a third per- 
son. Stewart v. Coulter, 12 Serg. & 
R. (Pa.) 252, 14 AmD 680. 


[c] In Oklahoma it was formerly 
held that (1) a cause of action sought 


[§ 113] (bb) Minority Rule. 
jurisdictions it has been held in direct contradiction 
of the majority rule just stated!2 that a debt due 
from plaintiff to one only of the joint defendants 
may be set offt® or counterclaimed'* against a joint 
debt; and it has also’ been held that separate debts 
due from plaintiff to each of several joint defend- 
ants less than all are a proper subject of set-off.1® 


[§ 114] bb. Individual Debts Due by One or 
More Plaintiffs against Joint Debt Due All Plaintiffs. 
Applying the general rule that separate debts 
cannot be set off or counterclaimed against joint 
debts,t® it has been held that a debt due from 
one of plaintiffs cannot be set off against a joint 
debt due all of plaintiffs.** 
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In a number of 


Neither can it be 


to be pleaded as a set-off must exist 
in favor of all the defendants against 
plaintiff (Richardson v. Monroe, 1¢ 
Okl. 32, 61 P 584), (2) and that one 
of two defendants sued jointly could 
not set off against plaintiff’s claim a 
debt due to one and not both of the 
defendants (Richardson v. Monroe, 
supra; Murphy v. Colton, 4 Okl. 181, 
44 P 208); (3) but it is now provided 
by statute that “either party can 
plead and prove a set-off or counter- 
claim of a proper nature in defense of 
the liability sought to be inforced by 
the other party, and it shall not be 
necessary that such set-off shall exist 
as between all parties plaintiff and 
defendant in such suit, but any party 
may enforce his set-off or counter- 
claim against the liability sought to 
be enforced against him,” and under 
this statute it is held in accordance 
with the rule stated in the text that 
a debt due from plaintiff to only one 
of the joint defendants may be set off 
(Curlee v. Ruland, 56 Okl. 329, 155 P 
1182; McKay v. Hall, 30 Okl. 773, 120 
P 1108, 39 LRANS 658 [both holding 
that one joint maker of a note can 
set off against it an indebtedness from 
the payee due him individually]); (4) 
and in applying this principle it was 
held that in an action against several 
parties to enforce a joint liability for 
a debt, some of the defendants may 
set off individual debts due them from 
plaintiff (Loeb v. Loeb, 24 Okl. 384, 
103 P 570); (5) and it was said that 
the better reasoning favors this rule, 
even in the absence of statute direct- 
ly permitting it (McKay vy. Hall, su- 
pra). See also supra § 95. 


14. Sherman v. Hale, 76 Iowa 383, 
41 NW 48 (under statutes permitting 
as a counterclaim a cause of action in 
favor of defendant or defendants if 
more than one). 


15. Austin v. Feland, 8 Mo. 
Whaley v. Cape, 4 Mo. 233. 


16. See supra § 111. 


17. Ind.—Mitchell v. Friedley, 126 
Ind. 545, 26 NE 391; Shotts v. Boyd, 
ign 223; Johnson vy. Kent, 9 Ind. 


309; 


ee epee v. Edwards, 39 Mich. 


pi are oes v. Dunn, 2 Watts & S. 


R. I.—Hopkins v. Drowne, 22 R. I. 
80, 41 A 1010. 


Vt.—Clough v. Clough, 55 Vt. 360. 


[a] Rule applied.—(1) Where a 
note is owned jointly by several per- 
sons, the maker cannot set off against 
it a debt due from one of the owners. 
Mitchell v. Friedley, 126 Ind. 545, 26 
NE 391. (2) In a joint action by two 
commercial houses to recover money 
had and received by defendant to their 
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eounterelaimed.!® Nor ean 


separate debts 
from several plaintiffs'® or from all plaintiffs?® 
be set off against a debt due all of plaintiffs. 
And it has similarly been held that, in a suit by 
several plaintiffs for a joint demand, a debt due 
from one of the plaintiffs and another person, not 
a party to the suit, jointly, cannot be set off.?1 
It has been held, however, that, where defendant 


SET-OFF AND COUNTERCLAIM 


due 


shows that one of several plaintiffs is the sole par- 


use, defendant cannot set off a debt 
due to him from one of the houses. 
Archer v. Dunn, 2 Watts & S. (Pa.) 
327. (3) Where, in an action by two 
plaintiffs on a note and to foreclose 
a mortgage, defendant pleaded in set- 
off a note signed by one of plaintiffs, 
alleging that it was for a debt due by 
both, but that the other had not sign- 
ed his name, because he could not 
write, and was incompetent to trans- 
act business, although he afterward 
acknowledged the note an'd promised 
to pay it, if incompetent to execute the 
note he was incompetent to ratify it, 
and there was no proof of the mutual- 
ity necessary for set-off. Shotts v. 
Boyd, 77 Ind. 223. (4) In an action 
by a husband and wife, defendant can- 
not set off a claim against the hus- 
band alone. Clough v. Clough, 55 Vt. 
oe 


o 


[b] Judgment against one of two 
joint judgment plaintiffs cannot be set 
off against the joint judgment. Hop- 
kins v. Drowne, 21 R. I. 80, 41 A 
1010. 


18. Wade v. Citizens’ State Bank, 
158 Minn. 231, 197 NW 277; Noyes 
v. Ostrom, 113 Minn. 111, 129 NW 
142; Peck v. Snow, 47 Minn. 398, 50 
NW 470; Birdsall yv. Fischer, 17 Minn. 
100. 


19. Williams v. Ocean Ins. Co., 2 
Metc. (Mass.) 303. 7 

20. -Watson v. Hensel, 7 Watts 
(Pa.) 344. And see cases infra this 
note. 

{a] Otherwise expressed, in an ac- 


tion by two plaintiffs for a debt due 
them jointly, defendant cannot set off 
two separate claims due from each 
of plaintiffs individually. Boykin v. 
Persons, 95 Ala. 626, 11 S 67; Gleason 
v. Vermont Cent. R. Co., 25 Vt. 37. 


21. Bunting v. Ricks, 22 N. C. 130, 
382 AmD 699. 


22. Cowles v. Cowles, 9 HowPr (N. 
NG.) wool. 


23. Availability of liquidated de- 
mands generally see supra §§ 82, 83. 


24. Ala.—Craft v. Craft, 209 Ala. 
226, 95 S 901; Sledge v. Swift, 53 Ala. 
110; Carson v. Barnes, 1 Ala. 93. See 
Gilliland v. Order of Ry. Conductors, 
216 Ala. 13, 112 S 226. 


Ark.—Leach v. Lambeth, 14 Ark. 
658 [expressly overr Trammell v. 
Harrell, 4 Ark. 602, and disappr 
Woodruff v. State, 7 Ark. 333; Field 
v. Watkins, 5 Ark. 672; Gray v. Bad- 
gett, 5 Ark. 16 (all recognizing as cor- 
réct the rule laid down in Trammell 
vy. Harrell, supra) ]. See Hughes 
v. Garrett, 150 Ark. 404, 234 SW 265 
(a debt due from a sole plaintiff to 
one of several defendants may be 
pleaded under the statutes as a set- 
off by the defendant to whom such 
debt is due, and the principal obligor 
may plead a set-off belonging to him 
only, when he and his surety are 
made codefendants); Rush v. Citi- 


zens’ Nat. Bank, 114 Ark. 170, 169 
SW 777 (recognizing rule). Contra 
Sillivant v. Reardon, 5 Ark. 140. 


Cal.—Whittier v. Visscher, 189 Cal. 


450, 209 P 23; Story, ete., Commercial 
COV StORye LO OMO ala SOs 4 ne Ol Ls 
Roberts v. Donovan, 70 Cal. 108, 9 P 
180, 11 P 599 (recognizing rule). 


Colo.—Canfield v. Arnett, 17 Colo. 
A. 426, 68 P 784. 


Ga.—Harrison v. Henderson, 4 Ga. 
198; Oliver v. Godley, 38 Ga. A. 66, 
142 SH 566. 


Iowa.—Branch State Bank v. Mor- 
ris, 13 Lowa 136. 


Ky.—Dunn v. West, 5 B. Mon. 376. 
Me.—Fox v. Cutts, 6 Me. 240. 


Md.—Cohen v. Karp, 143 Md. 208, 
122 A 524; Steele v. Sellman, 79 Md. 
1, 28 A 811. 

Mo.—Mortland y. Holton, 44 Mo. 58. 


Mont.—Scott v. Waggoner, 48 Mont. 
536, 139 P 454, LRA1916C 491. 


N. Y.—American Guild v. Damon, 
186 N. Y. 360, 78 NE 1081; Bathgate 
v. Haskin, 59 N. Y. 533 [mod 5 Daly 
361]; A. D. Kneuper Specialty Co. v. 
Kneuper, 171 App. Div. 555, 157 NYS 
395; 'Briges v. Briggs, 20 Barb. 477; 
lroquois Door Co. v. Leavenworth 
Apartment Co., 77 Misc. 462, 137 NYS 
122; Straschitz v. Ungar, 153 NYS 
119; Cornell v. Donovan, 13 NYSt 
741; Atwater v. Spader, 12 NYSt 506; 
Perry v. Chester, 12 AbbPrNS 131; 
Parsons v. Nash, 8 HowPr 454; Peo. 
v. Cram, 8 HowPr 151; Coffin v. Mc- 
oe TI NYWklyDig 436 [aff 80 N. Y. 
560]. 


Pa.—Purviance v. Sutherland, Add. 
Zot, 


S. C.—Plyer v. Parker, 10 8S. C. 464. 


Contra see Jennings v. Shriver, 5 
Blackf. (Ind.) 37 (memorandum deci- 
sion). But see Indiana case infra § 
130 note 54. 


[a] Reason for rule.—To permit 
the set-off “in no wise affects the 
rights of the co-defendant, or of the 
plaintiff: not of the defendant, be- 
cause so far from increasing his li- 
ability, it lessens it by discharging a 
debt, for the whole of which he was 
bound to the plaintiff; nor does. it 
prejudice the rights of the plaintiff, 
because, if in truth he owes the de- 
fendants or either of them, he should 
not, in good conscience, be permitted 
to coerce payment from them, or one 
of them (which is in effect from 
both), without at the same time pay- 
ing that which he owes them, and to 
compel this, and prevent litigation 
and unnecessary costs and delay, the 
statute of set-off was passed.’ Leach 
v. Lambeth, 14 Ark. 668, 670. 


[b] Rule applied.—(1) In an ac- 
tion against several defendants who 
are jointly and severally liable, ei- 
ther of them may set off promissory 
notes executed by plaintiff, or may 
avail himself thereof by way of coun- 
terclaim. Briggs v. Briggs, 20 Barb. 
477 {aff 15 N. Y. 471]. (2) Where 
plaintiff sued on defendants’ joint and 
several obligations arising out of a 
hotel lease and bon'd, a counterclaim 
for plaintiff’s conversion of certain of 
the lessees’ personal property was not 
objectionable, because in favor of one 


[§§ 114-115 


ty in interest, he may avail himself of a set-off 
against that plaintiff, if he might have done so 
had the action been brought by such plaintiff alone. 

[§ 115] (6) Joint and Several Debts or Demands, 
against Separate Debts or Demands; and Vice Ver- 
sa.2* Under the statutes of most jurisdiction$’ where 
action is brought against two or more defendants 
on a joint and several demand,?* or on a several 


22 


of such lessees only. Scott v. Wag- 
goner, 48 Mont. 536, 189 P 454, LRA 
1916C 491. 


[ec] In action for damages for tres- 
pass.—Where defendants are both 
jointly and severally liable to satisfy 
plaintiff’s demand for damages for 
trespass committed by them, a like 
claim for damages for trespass by 
one defendant against plaintiff may 
be properly pleaded as a set-off, where 
by statute any demand capable of 
measurement, in a legal sense, by a 
pecuniary standard, not sounding in 
damages merely, may be the subject 
of set-off whether the action be ex 
contractu or ex ‘delicto. Craft v. 
Craft, 209 Ala. 226,95 S 901: 


[dj] In action on bond.—The obli- 
gation being joint and several, one of 
two defendants, bound on an under- 
taking to procure an attachment, may 
counterclaim for a sum due him from 
plaintiff on contract. Straschitz v. 
Ungar, 1538 NYS 118. 


[e] In action on joint and several 
note against several defendants (1) 
one of them may counterclaim a sepa- 
rate debt in his favor against plain- 
tiff. Whittier v. Visscher, 189 Cal. 
450, 209 P 23; Newell v. Salmons, 22 
Barb. (N. Y.) 647; Parsons v. Nash, 8 
HowPr (N. Y.) 454; Plyler v. Parker, 
10 S. C. 464. But see Jennings v. 
Shriver, 5 Blackf. (Ind.) 87 (memo- 
randum decision holding that in a suit 
against A on a joint and several note 
of A and B, defendant cannot set off 
a debt due by plaintiff to B; and even 
if the suit should be against A and B 
on the note, a debt due by plaintiff to 
B would not, for the want of mutual- 
ity, be a legal matter of set-off). 
Compare Indiana decision cited infra 
§ 130 note 54. (2) Where indorsers 
of a note as sureties are sued there- 
on jointly with the maker and with 
him are jointly or severally liable 
thereon, they may avail themselves 
by way of counterclaim of a cause of 
action in favor of the maker against 
plaintiff for breach of the contract in- 
ducing the giving of the note. Iro- 
quois Door Co. v. Leavenworth Apart- 
ment, Co., 77 Mise. 462, 137 NYS 122: 
(3) But in an action against two per- 
sons on a joint and several note, de- 
fendants cannot set off the amount 
severally due them from plaintiff 
where a statute expressly provides 
that “if there are several defendants, 
the demand set off shall be due to all 
of them jointly.’”’ Barnstable Sav. 
Bank v. Snow, 128 Mass. 512. To the 
same effect Walker v. Leighton, 11 
Mass. 140. 


[f] In action to foreclose mort- 
gage (1) executed by a husband and 
wife to secure their joint and sev- 
eral bonds, and to recover a money 
judgment against each in case of a 
deficiency on the sale, a valid claim 
by the husband alone against the 
mortgagee equal to the mortgage 
debt, is a valid set-off and extin- 
guishes all liability on the bond and 
mortgage. American Guild v. Damon, 
186 N. Y. 360, 78 NEY 108i) “C2)inea 
suit to foreclose a mortgage given as 
security for a joint bond executed by 
the mortgagor and another as his 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 115-116] 


demand,** a set-off or counterclaim consisting of a 
demand in favor of one of them against plaintiff 
may, if otherwise without objection, be interposed ; 
and it is immaterial in such ease that the action is 
joint in form,?® since this does not alter the original 
character of the contract itself.27 So it has simi- 
larly been held that in an action on a joint and sey- 
eral demand against one obligor, a payment made 
by the codbligor on account of or in part payment 
of the obhgation may be pleaded as a set-off;?* 
but he cannot plead a joint demand as a counter- 
claim for damages for unskillful work done by plain- 
tiff for defendant, his codbligor on the note sued on, 
and a stranger to the note and suit.2® A demand that 
is joint and several may be set off or counterclaimed 
against a separate demand.*® In an action by sev- 
eral plaintiffs on a contract which itself divides the 
fund claimed and makes a specific share due to each, 
a cause of action existing in favor of defendants 
against one of plaintiffs, although it could not be 
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set up to bar the right to an accounting, is a proper 
counterclaim against the share of the plaintiff whom 
it affects.21_ But it has been held that joint demands 
in favor of two out of a number of defendants 
against plaintiff cannot be set up by way of coun- 
terclaim, unless the action is such that a joint judg- 
ment can be rendered against such two defendants 
separately from the others.*? 


[§ 116] (7) Discontinuance or Want of Service 
as to Part of Defendants.** If a discontinuance be 
entered as to one or more of several defendants, the 
others may plead in set-off a debt due from plaintiff 
to all the original defendants,** and where, in an 
action against several defendants, plaintiff discon- 
tinues as to some of them, the remainder may set 
off a claim existing in their favor against plaintiff, 
although they could not have done so while the ac- 
tion stood against all the defendants.*® According 
to some decisions, where process is against two on 
a joint lability, but only one is served, he is enti- 


surety against both obligors, and for 
judgment against them for any defi- 
ciency, a debt arising from a contract 
due the mortgagor from plaintiff may 
be set up by way of a counterclaim, 
since the action is one in which a sev- 
eral judgment may be_ rendered. 
Bathgate v. Haskin, 59 N. Y. 533 [mod 
5 Daly 361]. 


{g] Joint contracts made joint and 
several by statute.—The rule stated 
in the text has been applied in cases 
where contracts or obligations sued 
on and joint at common law were by 
statute made joint and_ several. 
Leach v. Lambeth, 14 Ark. 668 [ex- 
pressly overr Trammell vy. Harrell, 4 
Ark, 602]; Mortland v. Holton, 44 Mo. 
58. 


fh] Without consent or joinder of 
codefendants.—Depoyster Lumber Co. 
v. Commercial Lumber Co., 213 Ala. 
sei, 104 S 798. 


25. Richmond Ins. Co. v. Litteer, 1 
F. (2d) 311; Calara Valley Realty Co. 
Veusomith, 29 Cale Ay 589, 156 P3695 
Powell v. Mobley, 166 Ga. 163, 142 SE 
678. 


26. Willett v. Schmeiser Mfg. Co., 
(Cal. A.) 255 P 529; Canfield v. Arnett, 
17 Colo. A. 426, 68 P 784; Harrison 
v. Henderson, 4 Ga. 198; American 
Guild v. Damon, 186 N. Y. 360, 78 NE 
1081. 


27. Harrison v. Henderson, 4 Ga. 
198. 
28. Mitchell v. Gibbes, 2 S..C. L. 


475 (otherwise plaintiff might be paid 
twice, which would be against law 
and justice). 

29. Hook v. White, 36 Cal. 299. 


30. U. S.—Pate v. Gray, 18 F. Cas. 
No. 10,794a, Hempst. 155. 


Cal.—Griswold v. Morrison, 53 Cal. 
A. 93, 200 P 62. 


Ill.— Hayden v. Alton Nat. Bank, 29 
Ill. A. 458. } 

Ind.—White v. Rogers, 6 Blackf. 
436. 


Kan.—Read v. Jeffries, 16 Kan. 534; 
Turner v. Crawford, 14 Kan. 499; 
Scantlin v. Allison, 12 Kan. 85. 


Ky.—Otwell v. Cook, 9 B. Mon. 357; 
Dunwidie v. Kerley, 6 J. J. Marsh. 501. 


Md.—Cohen v. Karp, 143 Md. 208, 


122 A 524; Steele v. Sellman, 79 Md. 
G2 SA SI: 

Mass.—Donelson v. Colerain, 4 
Metce. 430. 


Mich.—McKinley v. Small, 178 


Mich. 555, 146 NW 230; Ferguson v. 
Millikin, 42 Mich, 441, 4 NW 185. See 
Rumney v. Detroit, ete., Cattle Co., 
129 Mich. 644, 89 NW 573 (recogniz- 
ing rule). 


Minn.—Walker vy. Johnson, 28 Minn. 
147, 9 NW 682. 


Miss.—Moody v. Willis, 
347. 


Pa.— Com. v. Tradesman’s Trust 
COs, 250) Ba sl2,e 95 Ok brs, 


W. Va.—Elliott v. Bell, 37 W. Va. 
834, 17 SE 399. 


Eng.—Owen v. Wilkinson, 5 C. B. 
N. S. 526, 94 ECL 526, 141 Reprint 
213: Pletcher vs Dyche, 2. T° Ri 32; 
100 Reprint 18. 


See Paulson v. Murray, 32 Man. 327 
(where plaintiff’s indebtedness to de- 
fendant is joint and several, and de- 
feniddant’s indebtedness only several, 
a set-off is allowable only so far as 
the yanne ra Dace of plaintiff is sev- 
eral). 


{a] Joint and several bond, (1) be- 
ing the separate debt of each obligor, 
may be set off by one of the obligees 
in an action brought against him by 
either of the obligors. Steele v. Sell- 
man, 79 Md. 1, 28 A 811. (2) Where 
the official bond given to a town by 
a collector of taxes and his sureties 
is several as well as joint, and the 
collector brings an action against the 
town on a demand which is itself the 
subject of set-off, defendants may 
set off their claim on such bond for 
money which plaintiff has received on 
tax bills committed to him for col- 
lection, and which he’ has not ac- 
counted for or paid over. Donelson 
v. Colerain, 4 Metc. (Mass.) 430. 


{b] Joint and several note may be 
set off against the separate claim of 
either of the makers. Pate v. Gray, 
18 F. Cas. No. 10,794a, Hempst. 155; 
White v. Rogers, 6 Blackf. (Ind.) 436; 


41 Miss. 


Otwell wv. Cook, 9, Cs MLon, Ch) OS ites 
Dunwidie v. Kerley, 6 J. J. Marsh. 
(Ky.) 501; Ferguson v. Milliken, 42 


Mich. 441, 4 NW 185. 


[c] Judgment against plaintiff and 
another can be pleaded as a set-off in 
an action by plaintiff alone, the lia- 
bility being several as well as joint. 
Read v. Jeffries, 16 Kan. 534; Moody 
v. Willis, 41 Miss. 347. 


[ad] Where the subject of a coun- 
terclaim is a tort, it cannot be ob- 
jected that the tort was committed 
by a firm composed of plaintiff and 
others, not parties to the suft, as the 
persons committing the tort are sev- 


érally as well as jointly liable there- 
for. Griswold v. Morrison, 53 Cal. A. 
93, 200 P 62; Walker v. Johnson, 28 
Minn. 147, 9 NW 632. 


[e] What not several liability —A 
contract between defendant corpora- 
tion and plaintiff and his brother pro- 
vided that the latter persons should, 
for an agreed compensation, take 
charge of cattle belonging to the cor- 
poration, provide sustenance therefor, 
and market them, keeping and render- 
ing an account of their receipts and 
disbursements. It was held that 
there was no several liability on the 
part of plaintiff and his brother, en- 
titling the corporation to set off al- 
leged claims under the _ contract 
against plaintiff’s claim for dividends 
on stock owned by him. Rumney v. 
Detroit, etc., Cattle Co., 129 Mich. 
644, 89 NW 573. 


[f] In Texas under Vernon’s Say- 
les Civ. St. Annot. (1914) arts 1329, 
1330, defendant’s cross-action against 
plaintiff and brokers, who had repre- 
sented plaintiff and defendant in the 
execution of a land exchange con- 
tract to recover damages for fraud 
and conspiracy inducing defendant to 
enter into such contract, was held 
proper in plaintiff's action for liq- 
uidated damages for defendant’s re- 
fusal to perform the contract, since 
the counterclaim, though based upon 
a tort, was connected with and arose 
out of the same transaction as plain- 
tiff’s cause of action, and since the 
only liability arising out of the trans- 
action in the event of such fraud was 
that of plaintiff and the brokers. 
Sava v. Hudson, (Civ. A.) 230 SW 


31. Taylor v. Root, 4 Abb. Dec. (N. 
Y.) 382, 4 Keyes 335. 


32. Bockover v. Harris, 438 N. Y. 
Super. 548. : 


23. See also Dismissal and Nonsuit 
§§ 33, 34. 


34. Sillivant v. Reardon, 5 Ark. 
140; Sellers v. Streator, 50 N. C. 261. 


[a] Bule applied.—Where one part- 
ner executed a bond in the name of 
the firm, under seal, for a debt due by 
the firm, in an action by the obligee 
on such bond, a debt due by the obli- 
gee to the firm is a good set-off, not- 
withstanding plaintiff is allowed to 
enter a nolle prosequi as to one of the 
firm, and proves that only the part- 
ner retained as defendant signed the 


instrument. Sellers v. Streator, 50 
Ne Ge 26 
35. Bensley v. Brockway, 27 Ill. A. 


410. 
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tled to any set-off that would be available for the 
but other decisions hold. to the contrary, 
the view being taken that the demands are not mu- 
So according to some decisions in an action 
against two, with non est inventus as to one and 
entered only against the other, he may set off his 


two ;38 


tual.*7 


separate demand.°*® 
{§ 117] b. In Equity.* 


not be set off against each other.*? 


36. Mott v. Mott, 5 Vt. 111. 


“Those persons may be considered 
as defendants against whom the writ 
and declaration issue. That as the 
writ issued in this case against 
Joseph & John Mott on a joint de- 
mand against them, they are to be 
treated as defendants, and any de- 
fence whether by plea in offset or 
otherwise .which destroys the plain- 
tiff’s action and shews that he has no 
right of action against the two, will 
avail either of them if the suit be- 
comes discontinued as to the other in 
consequence of a failure to make 
service on both.”” Mott v. Mott, 5 Vt. 
111, 114. 


37. Carter v. Berkshire, 8 Blackf. 
(Ind.) 193; Williams v. Pultze, 5 Oh. 
Dec. (Reprint) 503, 6 AmLRec 337. 


fa] Thus (1) in an action of debt 
against two jointly liable, in which 
only one defendant was served with 
process, such defendant cannot plead 
by way of set-off a debt due to him 
from plaintiff alone; the demands not 
being mutual. 
Blackf. (Ind.) 193. (2) In an action 
against a partnership, where only one 
of the firm is served, he cannot set 
off a claim by him _ individually 
against plaintiff; the demands not be- 
ing mutual. Williams v. Pultze, 5 Oh. 
Dec. (Reprint) 503, 6 AmLRec 337. 


38. Snow v. Conant, 8 Vt. 301. 
39. See supra § 95. 

40. See supra § 96. 

41. See infra §§ 105-116. 


42. U.S.—Scammon v. Kimball, 92 
U.S. 362, 23 L. ed. 483; Howe v. Shep- 
pard, 12 F. Cas. ‘No. 6,773, 2 Sumn. 
409; Jackson v. Robinson, 13 F, Cas. 
No. 7,144, 3 Mason 138, 


Conn.—Palmer v. Green, 6 Conn. 14. 


Ill.—Phelps v. Reeder, 39 Ill. 172; 
Morris v. Calumet, etc., Canal, etc., 
Co., 91 Ill. A. 437 [aff 195 Ill. 101, 62 
NE 813]. 


Ind.—Elder v. Lasswell, 2 Blackf. 
349. 
Kan.—North American Finance 


Corp. v. Cannavan, 130 Kan. 468, 286 
P 248. 


Md.—tTyrrell v. Tyrrell, 54 Md. 167; 
Penniman vy. Loney, 40 Md. 471; Hall 
v. Creswell, 12 Gill & J. 36; Robertson 
v. Parks, 3 Md. Ch. 65. 


Mich.—Wolff v. Jasspon, 126 Mich. 
11, 85 NW 260. 


Minn.—Birdsall v. Fischer, 17 Minn. 
100. 


Debts or demands, to be 
available as cross demands, must be mutual, both at 
law®° and in equity,*® and the general rule in equity, 
as at law,*! is that joint and separate debts can- 
But as the strict 
rule of mutuality is not enforced in equity where 
to do so would effect an injustice,#* wherever it is 
necessary to effect a clear equity, or to prevent ir- 
remediable injustice, the set-off of joint and sepa- 


Carter v. Berkshire, 8. 
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must be clearly 


2 ae 
ips a’ 
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[§§ 116-118 


rate debts will be allowed,** and, upon proof of in- 
solvency, a joint debt may be set off against a sev- 
eral debt,#® and conversely ;*°® 


but the insolvency 


shown.*? In eases of joint credit 


given on account of individual indebtedness, or 
where the joint debt is a mere security for the sep- 


arate debt of the principal, the equity is obvious and 


Ce H.—Brown v. Warren, 43 N. H. 


N. J.—Brewer v. Norcross, 17 N. J. 
Kq. 219. 


N. Y.—Spofford v. Rowan, 6 NYSt 
250 [aff 3 NYSt 272, and aff 124 N. Y. 
108, 26 NE 350]; Dale v. Cooke, 4 
Johns. Ch. 11. 


Oh.—Cincinnati Second Nat. Bank v. 
Hemingray, 34 Oh. St. 381; Miller v. 
Florer, 19 Oh. St. 356; Cincinnati Sec- 
ond Nat. Bank v. Hemingray, 1 Cine. 
Super. 435 [aff 31 Oh. St. 168]. 


Eng.—Bowyear v. Pawson, 6 Q. B. 
D. 540. 


[a] Rule applied to: (1) Joint 
judgment against claim of one of 
judgment debtors. Phelps v. Reeder, 
39 Ill. 172. (2) Set-off of individual 
damage for slander by one of the de- 
fendants to an action on a note and 
mortgage, and for money owing. 
North American Finance Corp. v. 
Cannavan, 130 Kan. 468, 286 P 248. 


43. See supra § 96. See also su- 
pra §§ 4-10, 91. 


44. Carter v. Compton, 79 Ind. 37; 


Brewer v. Norcross, 17 N. J. Eq. 219; 
Smith v. Myler, 22 Pa. 36. 
45. Md.—Dubreuil v. Gaither, 98 


Md. 541, 56 A 965. 


ta H.—Hutchins y. Riddle, 12 N. H. 


N. J.—Brewer Vv. Norcross) 17 N. J. 
Kq. 219. 


Oh.—Baker v. Kinsey, 41 Oh. St. 
403; Cincinnati Second Nat. Bank vy. 
Hemingray, 1 Cine. Super. 435 [aff 31 
Oh. St. 168]. 


Tex.—Hamilton v. Van Hook, 26 
Tex. 302; Henderson v. Gilliam, 12 
Tex. 71; Hanchett v. Gray, 7 Tex. 549. 


But see Balch v. Wilson, 25 Minn. 
299, 38 AmR 467 (holding that, in an 
action by the receiver of a bank ona 
note due the bank from two jointly at 
the time of appointment, promissory 
notes made by the bank and others, 
not due at the time of the appoint- 
ment and owned at that time by one 
of defendants only, and originating in 
a different transaction, cannot be 
made the subject of an equitable set- 
off against the claim of the receiver 
on the jcint note). 


[a] In action upon promissory 
notes (1) of which plaintiff was not 
a bona fide holder, it appearing that 
the payee, who was the real party in 
interest, was a nonresident, was in- 
solvent, and was indebted to the sev- 
eral defendants, residents of this 
state, in sums exceeding the amount 


*By JOSEPH W. ROUSE (§ 117). 


a set-off will be allowed.** 
of joint or separate debts or demands will be allowed 
only where there is some special equitable circum- 
stance,*® and will not be allowed when the allowance 
would work injustice,®9 and hence debts nominally 
due between the same persons cannot be set off in 
equity, if, by assignment or otherwise, the real in- 
terest is different.°* 


[§ 118] 7. Partnership and Individual 


But the set-off in equity 


De- 


of the notes sued on, and that if they 
could not set off such debts due from 
him they must lose them altogether, 
the court properly allowed such debts 
to be set off as equitable counter- 
claims in the action (Piotrowski v. 
Czerwinski, 138 Wis. 396, 120 NW 
268), (2) and any one of the defend- 
ants in such case might set off his 
entire claim against that of plaintiff 
in order to reduce the amount he 
might be called upon to pay upon an 
execution (Piotrowski v. Czerwinski, 
supra). 


[b] Joint judgments.—Except up- 
on proof of insolvency of one joint 
debtor, a joint judgment against two 
persons cannot be set off against a 
debt due from a judgment creditor to 
the other judgment debtor individual- 
ly. Phelps v. Reeder, 39 Ill. 172. 


Insolvency generally see supra § 9. 


46. Pond v. Smith, 4 Conn. 2973 
Wolff v. Jasspon, 126 Mich. 11, 85 
NW 260. 


47. Phelps v. Reeder, 39 Ill. 172. 


[a] Thus, where defendant, seek- 
ing to set off a debt due to him from 
plaintiff and his brother jointly 
against his own separate debt to 
plaintiff, alleged that plaintiff and his 
brother were largely indebted, and 
their property heavily encumbered by 
judgments, mortgages, and attach- 
ments, these facts were not sufficient 
to justify an allowance of the set-off 
on equitable grounds. Howard v. 
Shores, 20 Cal. 277. 


48. Carter v. Compton, 79 Ind. 37; 
Brewer v. Norcross, 17 N. J. Eq. 219; 
Vulliamy v. Noble, 3 Meriv. 593, 36 
Reprint 228. 


ripe aae credit generally see supra 


49. Ingram v. Jordan, 55 Ga. 356; 
neon v. Lee, 189 N. Y. 332, 34 NE 


[a] Rule applied.—When a _ note 
which is the property of two jointly 
is payable to one only, or to bearer, 
and is in suit in the name of the 
payee, neither a tort nor a contract 
by the other joint owner alone is a 
subject matter of set-off to the action, 
without some special equitable cir- 
cumstance, and the mere fact that 
plaintiff in the action is a citizen of 
another state is not such a circum- 
stance. Ingram v. Jordan, 55 Ga. 356. 


50. Williams v. Pultze, 5 Oh. Dec. 
(Reprint) 503, 6 AmLRec 337; Stew- 
art v. Coulter, 12 Serg. & R. (Pa.) 
252, 14 AmD 680. 


51. Cotton v. Evans, 21 N. C. 284. 


For later cases, developments and changes in the law see Annotations, same title and section number. / 
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§§ 118-119] 


mands*°*—-a, In Actions by Individual Partner— 
Except as otherwise provided by 
statute,°® and subject to limitations and exceptions 
hereinafter considered‘ in a suit by a partner, a 
firm debt due defendant cannot be pleaded as a set- 
off,°° recoupment,°® counterclaim,®’ or in compen- 
sation,®* unless all the partners consent.°° 
reason is that, except where otherwise provided by 
statute, the lability of partners is joint, and not 
joint and several,®°® and that joint debts or demands 
cannot be set off, recouped, counterclaimed, or plead- 
ed by way of compensation or reconvention against 


(1) In General. 


52. In actions between partners 
see Partnership § 265. 


53. See infra § 120. 

54 See infra § 119. 

55. Ark.—Houston v. Brown, 23 
Ark. 333. 


Colo.—Ingols v. Plimpton, 10 Colo. 
S365, 16 P4155: 


es Po v. Rand, 7 Conn. 


Del.—Greer v. Arlington Mills Mfg. 
Co., 1% Dek. 581,-43 A 609; Sussex 
Trust Co. v. Bacon, 11 Del. Ch. 380, 
102 A 785. 


Ga.—West v. Kendrick, 46 Ga. 526; 
Metcalf v. People’s Grocery Co., 24 Ga. 
A, 663, 101 SE 768. 


Ill.—Coates v. Preston, 105 MIIl. 
470; Hilliard v. Walker, 11 Ill. 644; 
Niblack v. Adler, 209 Ill. A. 156; Da- 
meier v. Bayor, 68 Ill. A. 477 [aff 
167 Ill. 547, a7 NE 770]. 


Ind.—Fleming v. Palmer, 77 Ind. A. 
572, 133 NE 926. 


Me.—Jones v. Vinal Haven Steam- 
boat Co., 90 Me. 120, 37 A 879. 


Md.—Mitchell v. Sellman, 5 Md. 376. 
Mich.—Rath v. Kelly, 246 Mich. 25, 


224 NW 377; Stewart v. Terwilliger, 
177 Mich. 313, 143 NW 17, AnnCas 
1915C 808. 


Miss.—Green vy. Bounds, 112 Miss. 
252; 72°S 1001. /. 


N. Y.—Sewall v. Rodewald, 1 N. Y. 
Super. 388; De Forest v. Andrews, 27 
Mise. 145, 58 NYS 358; Compton vy. 
Green, 9 HowPr 228. 


Oh.—Miller v. Florer, 15 Oh. St. 148, 
19 Oh. St. 356. 


Or.—Schade v. Muller, 75 Or. 225, 
146 P 144. 


Pa.—Jackson v. Clymer, 43 Pa. 79; 
Milliken v. Gardner, 37 Pa. 456; Mc- 
Dowell v. Tyson, 14 Serg. & R. 300; 
oe te v. Bergdoll, 41 Pa. Super. 

ay 


Tenn.—Flint v. Tillman, 
202; Meek v. McCormick, 
42 SW 458. 


Tex.—Wise v. Ferguson, (Civ. A.) 
138 SW 816; Haley v. Cusenbary, 
(Civ. A.) 30 SW 587; Hilliard v. John- 
son, (Civ. A.) 28 SW 100. 


Vt.—Nelson vy. Nelson, 
122 A 490. 


Va.—Edmonson v. Thomasson, 112 
Va. 326, 71 SH 536, AnnCas19138A 1301. 


Eng.—Stainforth v. Fellowes, 1 
Marsh. 184, 4 ECL 461. But see Pul- 
ler v. Roe, 1 Peake 260, 170 Reprint 
149 (holding that where one was a 
partner in a firm and also carried on 
a separate trade himself, and the firm 
being indebted to him remitted to him 
a note given to them by a third per- 
son, in an action on the note by him, 
as indorsee, against the maker the 
latter might set off a demand which 


2 Heisk. 
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97 Vite, 150; 
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person. °®* 
The 


he had against the firm). 


[a] Rule applied.—(1) Where a 
deed was executed by two partners 
in their individual names, without 
any reference to partnership rela- 
tions, and contained the usual cove- 
nants of title, the covenants were 
joint and not several, and hence a 
claim for damages for the breach of 
the covenants could not be set off 
against the individual claim of one of 
the grantors. Stewart v. Terwilliger, 
177. Mich. 318, 148 NW 17, AnnCas 
1915C 808. (2) An unsettled claim 
against a firm cannot be set off in an 
action by one of the partners for his 
individual debt, even though it arose 
out of a firm transaction. Milliken v. 
Gardner, 37 Pa. 456 


[b] Claim against an old firm can- 
not be set off against an individual 
claim of a member of a new condi- 
tional firm, although such latter claim 
has been credited as a firm one, but 
without the consent of the debtor. 
pees v. Gilchrist, 31 LegInt (Pa.) 
404, 


[c] In Alabama (1) under the con- 
struction given by the court to the 
statutes, it is held that the rule stat- 
ed in the text applies in all cases ex- 
cept where the debt of the partner- 
ship is due by ‘judgment, bond, cove- 
nant, or promise in writing.” Brad- 
ley Fertilizer Co. v. Pollock, 104 Ala. 
402, 16 S 138; Ingersoll v. Robinson, 
35 Ala. 292; Duramus v. Harrison, 26 
Ala. 326; Hoyt v. Murphy, 18 Ala. 
316. (2) One of these statutes pro- 
vides that any one of the partners 
“may be sued for the obligation of 
all;’”’ and it was said in one of the 
decisions that “since the statute au- 
thorises the prosecution of an action 
against any one or more of the mem- 
bers of a firm, upon their co-partner- 
ship liability, it is difficult to deter- 
mine upon what principle we can de- 
ny the right of set-off of such de- 
mand, when one of the partners sues 
the creditor of the firm. Pare ut 
this court has heretofore settled the 
construction of the statute, which au- 
thorises the partners to be sued sev- 
erally.” Hoyt v. Murphy, 18 Ala. 316, 
318. Applying the rule determined 
by the construction of the statutes 
it was held (3) that in a suit on a debt 
due from defendant to plaintiff indi- 
vidually, defendant cannot set off a 
debt due to him on an open account 
to a firm of which plaintiff is a mem- 
ber (Duramus v. Harrison, 26 Ala. 
326), (4) and that one garnisheed by 
a judgment creditor of a member of 
a firm cannot set off an indebtedness 
of the firm to the garnishee against a 
debt due by the garnishee to such 
member, in the absence of a previous 
agreement to that effect between the 
firm member and the garnishee (Brad- 
ley Fertilizer Co. v. Pollock, 104 Ala. 
402, 16 S 1388). 

56. Metcalf v. People’s Grocery Co., 
24 Ga. A. 663, 101 SE 768; Sutton vy. 


Hurley, 12 Ga. A. 312, 77 SE 218; Fes- 
senden v. Forest Paper Co., 63 Me. 


*By WILLIAM A. MARTIN (§§ 118-147). 


separate debts or demands.®? 
foregoing rule is not affected by the fact that plain- 
tiff is insolvent where it was not claimed that the 
other partners were also insolvent,®? or by the fact 
that defendant thought the firm contained but one 


[57 C.J.] 463 


The operation of the 


[§ 119] (2) Exceptions and Limitations to Rule 
—(a) In General, 
consideration®* may be allowed by agreement of the 
parties,®> or when plaintiff has assumed the debts 
of the firm,®® in which case the demand against the 


A set-off of the character under 


175. 


57. Wood v. Brush, 72 Cal. 224, 13 
P 627; Ingols v. Plimpton, 10 Colo. 
535, 16 P 155; Spofford v. Rowan, 124 

- Y. 108, 26 NE 350 [aff 6 NYSt 250 
(aff 3 NYSt 272)]; Freeman v. Loril- 
lard, 61 N. Y. 612; Mynderse v. Snook, 
1 Lans. 488; Parker v. Turner, 8 NYSt 


500; De Forest v. Andrews, 27 Misc. 
145, 58 NYS 358; Byrd v. Charles, 3 
S. C. 352. But see Brown v. Fresno 


Raisin *Co.; 101 Cals o222);, 258 Poa 
(holding that defendant may counter- 
claim, for goods sold and delivered 
to a partnership on the individual 
Se of plaintiff, one of the part- 
ners). 


58. Ashley 
442; Key v. Box, 
Bliss v. Patrick, 6 La. Ann. 546; 
Walsh v. Wells, 7 La. 337. Contra 
Ellis v. Fisher, 10 La. Ann. 479; 
Bliss v. Patrick, 6 La. Ann. 546. 


59. Schalcher v. Bergdoll, 
Super. 547. 


Effect of agreement see infra § 124. 
60. See Partnership § 389. 


“At the common law, and in all 
states where the matter is not con- 
trolled by statute, the liability of 
partners is joint and not several, and 
therefore that a partnership debt can- 
not be used as set-off against the 
claim of a partner individually. Par- 
sons on Partnership (4th Ed.) § 262, 
and cases cited.” Stewart v. Terwilli- 
fev, 107 AMichs s3T3y) 143) CNWe Li 2s; 
AnnCasl1915C 808. 


61. See supra §§ 105, 108. 


62. Fleming v. Palmer, 77 Ind, A. 
572, 133 NE 926. 


Insolvency generally see supra § 9. 


63. Dameier v. Bayor, 68 Ill. A. 477 
[aff 167 Ill. 547, 47 NE 770}. 


64 See supra § 118. 


65. Ingols v. Plimpton, 10 Colo. 
535, 16 P 155; Mitchell v. Sellman, 5 
Md. 376; Sewall v. Rodewald, 1 N. Gye 
Super. 388; McDonald v. Mackenzie, 
24 Or. 573, 14 P 866. 


sp gonnent of all partmers see infra § 


Remedies as affected by agreement 
or estoppel generally see supra § 26. 


66. Hoyt v. Murphy, 18 Ala. 316; 
Lehow v. Simonton, 3 Colo. 346; Hil- 
noes v. Johnson, (Tex. Civ. A.) 233 SW 


[a] Rule applied.—(1) Where, up- 
on the dissolution of a partnership, 
one of the partners upon valuable 
consideration agrees with the other to 
pay all liabilities of the firm, such 
agreement will authorize a joint cred- 
itor, although not a party to the agree- 
ment, to treat his demand as the sey- 
eral debt of the partner who has thus 
assumed its payment, and to set it off 
in a suit brought by such partner to 
recover a debt due to him individual- 
ly. Hoyt v. Murphy, U8) Alay “316: 


v. Sholars, 22 La. Ann. 
14 La. Ann. 497; 


41 Pa. 


464 [57 C.J.] 


firm may also be counterclaimed.®* 
action by an individual, the demand against the firm 
of which plaintiff is a member may be set off, where 
it is alleged that the causes of action sued on were 
those of the firm and not of plaintiff alone.®® 
a suit by one of two partners, in whose name the 
particular business respecting which the suit is 
brought is uniformly done, a demand against the 
partnership may be allowed as a set-off.° 


[§ 120] (b) Under Statutes. In a suit by a part- 
ner on an individual claim, a debt of the firm of 
which plaintiff is a member may be set off under 
statutes making partnership debts joint and sever- 
al,*® or under a statute’! expressly authorizing ac- 
tions on partnership obligations against one partner 


2 


alone,*? or providing*® that if two or more persons 
be jointly bound by contract, an action thereon may 
be brought against all or any of them at plaintiff’s 


(2) A defendant in assumpsit may 
plead as a set-off a debt due to defend- 
ant from a firm of which plaintiff had 
become a member and agreed to as- 
sume the firm debts after the debt due 
to defendant was contracted. Lehow 
vy. Simonton, 3 Colo. 346. 


67. Griffin v. Hungerford, 19 Misc. 
683, 44 NYS 1054. 


68. Griffin v. Kemp, 46 Ind. 172. 

69. Platt v. Halen, 23 Wend. (N. 
Y.) 456. 

70. Ruddie v. Horine, 34 Mo. A. 


616; Weiss v. Wahl, 5 Mo. A. 408; 
Wolff v. Lockwood, 70 App. Div. 569, 
1 NMS 605. 

[a] Bule applied.—Where a cus- 
tomer of stockbrokers had a specula- 
tive account with them standing in his 
own name, but in which he and two 
other parties, one of them an agent of 
the brokers, were interested, the bro- 
kers were entitled to regard all three 
as partners in the transaction, and the 
customer was therefore individually 
liable for the entire balance due the 
brokers on the account; and such bal- 
ance could be set off by them in an ac- 
tion by the customer agasnst them for 
damages caused by their arbitrarily 
elosing out another account in which 
he alone was interested. Wolff v. 
Lockwood, 70 App. Div. 569, 75 NYS 
605. Compare Partnership ,§ 389 (for 
New York decisions which are ap- 
parently not harmonious and which 
leave it in doubt whether the statutes 
of that state make partners liable 
severally as well as jointly, and at 
law as well as in equity). 


Recoupment, set-off, and counter- 
claim of joint and several debts and 
demands generally see supra § 115. 


Statutes so providing see Partner- 
ship § 389. 


71. See statutory provisions. 
72. Allen v. Maddox, 40 Iowa 124. 
73. See statutory provisions. 


74, Bryant v. Reamer, 211 Ky. 503, 
277 SW 826; Owsley v. Cumberland 
Bank, 66 SW 33, 23 KyL 1726. 


fa] Thus a bank may apply a de- 
posit to the payment of a debt which 
it holds against a firm of which the 
depositor is a member, or may, when 
sued for the deposit, plead the firm 
debt as a set-off. Owsley v. Cumber- 
jand Bank, 66 SW 33, 23 KyL 1726. 


75. See statutory provisions. 


76. Davis v. Bessemer City Cotton 
Mills, 178 Fed. 784, 102 CCA 232 (stat- 
ing North Carolina law); Adams v. 


SET-OFF AND COUNTERCLAIM 


Further, in an 


In 


nership.‘ 


First Nat. Bank, 113 N. C. 332, 18 SE 


5S zoe LR Aw lial 
77. See statutory provisions. 
78. Coats v. Milner, 134 Ark. 311, 


203 SW 701, 702. 


“The manifest purpose of the Leg- 
islature was to permit persons who 
have gone to law to settle, in a single 
suit, all matters in dispute between 
them, whether the respective causes 
of action grow out of the same, or 
different, contracts or whether they 
arise upon contract or arise out of 
some tort.’’ Coats v. Milner, supra. 


79. <Ala.—Jones v. Blair, 57 Ala. 
457; Taylor v. Bass, 5 Ala. 110. 


Ark.—Western Coal, etec., Co. v. Hol- 
lenbeck, 72 Ark. 44, 80 SW 145. 


Colo.—Doyle vy. Nesting, 37 Colo. 
522, 88 P 862. 
Ga.—Bishop v. Mathews, 109 Ga. 


790, 35 SE 161. 


Ill—Dameier v. Bayor, 68 Ill. A. 
477 [aff 167 Ill. 547, 47 NE 770]. 


Ky.—Garvey v. Crouch, 10 KyL 937. 


Me.—Collins v. Campbell, 97 Me. 
23, 53 A 837, 94 AmSR 458; Stevens 
v. Lunt, 19 Me. 70. 


Mass.—Howe v. Snow, 3 Allen 111; 
Dehon v. Stetson, 9 Metc. 341. 


Mo.—Weeil v. Jones, 70 Mo. 560; 
Lamb v. Brolaski, 38 Mo. 51; Finney 
v. Turner, 10 Mo. 207; Esty v. Walk- 
er, 222 Mo. A. 619, 3 SW (2d) 744; 
State v. Allen, 124 Mo. A. 465, 103 SW 
1090. 


Nebr.—Olson v. Lamb, 56 
104, 76 NW 433, 71 AmSR 670. 


Pa.—-Wrenshall v. Cook, 7 Watts 
464; Smith’s Est., 8 Pa. Dist. 168. 


S. C.—Alexander v. Meroney, 30 S. 
C. 335, 9 SE 266. 


Tenn.—Kamsler vy. Savage, (Ch. A.) 
62 SW 357. 


Tex.—Coleman Nat. 


Nebr. 


Bank vy. Mc- 


Donald, (Civ. A.) 286 SW 487. 
Vt.— Wells v. Mace, 17 Vt. 503. 
Va.—Porter v. Nekervis, 4 Rand. 
(25 Via.) 359: 
King.—Toplis v. Grane, 5 Bing. N. 
Gore 636, 35 HCL $41, 132) Reprint 
vo. 


Ont.—Rat Portage Lumber Co. v. 
Kendall, 1 OntWR 528 [app dism 1 
OntWR 197]. 


[a] “There is an obvious reason 
for this rnle.—(1) Were it otherwise, 
a firm might be made to pay all the 


i Sa 
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option.** So it has been held that in an action by 
a partner on an individual claim, a debt of the part- 
nership of which he is a member may be counter- 
claimed under a statute?® making partnership liabil- 
ity for partnership debts joint and several.*® 
under statutes providing that a counterclaim may 
be any cause of action in favor of defendants, or 
some of them, or plaintiffs, or some of them, and 
that it may be pleaded in any action for the recoy- 
ery of money, and may be a cause of action arising 
either upon contract or tort,’7 defendant, in an ac- 
tion by a partner on a personal claim, may set up 
as a counterclaim a cause of action against the part- 


And 


[§ 121] b. In Actions against Individual Partner. 
The general rule is well settled that in an action 
against one partner for a debt due by him, a debt 
due to his firm cannot be pleaded by way of set-off,*® 


private debts of one partner, to the 
injury of the other partners and of 
the creditors of the copartnership.” 
Weiss v. Wahl,:5 Mo. A. 408, 409. To 
same effect Dehon v. Stetson, 9 Metce. 
(Mass.) 341. (2) The reason why 
this would not be allowed is, that by 
it the partnership assets would be 
diverted and appropriated to the pay- 
ment of one partner’s’ individual 
debts, and thereby the creditors of 
the joint concern, as well as the other 
partner, would be involved with the 
payment of debts with which they 
had no concern, and for which the 
other partner is in no manner liable. 
Taylor v. Bass, 5 Ala. 110. 


[b] Rule applied.—(1) Where sev- 
eral trustees disclose a joint indebt- 
edness to the principal debtor and one 
of them claims that the principal 
debtor is indebted to himself and a 
third person as partners, such trus- 
tee will not be allowed to set off this 
claim against the joint indebtedness 
of himself and the others. Wells v. 
Mace, 17 Vt. 503. (2) In an action at 
law in a city court, an individual de- 
fendant could not set up as a defense, 
as against a nonresident plaintiff, a 
set-off held by a partnership of which 
the defendant was a member, which 
relief could only be granted in a court 
of equity, with all the parties before 
it. Cole v. Illinois Sewing Mach. Co., 
7 Ga. A. 338, 66 SE 979. (3) In an ac- 
tion by a bank on a new note against 
members of a partnership as _ in- 
dividuals, a claim by defendants for 
a balance due them out of funds they 
deposited with a clerk of the bank- 
ruptey court for a composition set- 
tlement, the funds for which were 
furnished by the bank on receiving a 
note therefor, and deposited in the 
bank by the clerk, constitutes neither 
recoupment nor set-off, as it does not 
grow out of the transaction sued on 
and the matter of set-off was one in 
which defendants were interested as 
copartners and not as_ individuals. 
Niblack v. Adler, 209 Ill. A. 156. 


[c] Action by assignee.—In an ac- 
tion by the assignee of an insolvent 
corporation defendant cannot set off a 
claim due from the corporation to the 
firm of which he is a member. Howe 
v. Snow, 8 Allen (Mass.) 111. 


{d] Inapplicability of rule.—In suit 
on note against two persons, defend- 
ants may file plea that note, although 
purporting to be signed in their in- 
‘dividual capacity, evidenced debt of 
firm of which they were the only part- 
ners, and thereupon plead as set-off 
account due firm. Ocmulgee Guano 
Co. v. Price, 18 Ga. A. 206, 89 SH 156. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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counterclaim,*® compensation,*®! or reconvention ;** 
and the operation of the rule is not affected by 
the fact that he is the only solvent member of the 
firm,** or by the terms of a statute making part- 
ners individually liable for partnership debts.'* If, 
however, goods furnished by a_ partnership be 
charged to an individual partner, and are by him 
furnished to plaintiff, the debt may be set off against 
plaintiff’s demand.*® So where one member of a 
partnership is sued individually for the entire 
amount of a partnership debt, he may counterclaim 
a debt due from plaintiff to the partnership, arising 
out of the same transaction,*® and a partner may 
recoup a claim arising out of the same transaction 
in which he was jointly interested with another as 
partner,** and in an action against one partner on 
an individual obligation given for a partnership 
debt, defendant may avail himself of any recoup- 
ment available to the partners in a suit on the debt 
against them.S’ Where plaintiff was individually 
indebted to defendant upon a claim not founded up- 
on a tort or breach of covenant, defendant might 
set off such debt against his individual debt to plain- 
tiff, founded on a note,®® and it was immaterial that 
defendant’s demand arose out of former partnership 
transactions.°° In an action against a partner he 
cannot set off a claim he holds against his firm.” 


Assignment to defendant. 
above rule®? has been recognized. 


An exception to the 
Where the claim 


80. McGuire v. Lamb, 2 Ida. 
(Hasb.) 346, 17 P 749 [aff 145 U.S. 
644, 12 SCt 983, 36 L. ed. 856]; Sulli- 
van v. Nicoulin, 113 Iowa 76, 84 NW 


ter-party, he 


978; Stoecker, ete., Storage, etc., Co. 
V Erving, (Mo. aii 204 SW 29; Ham- 87. 
mond v. Terry, 3 Lans. (N. Y.) 186; Barber, 13 D. C 


Baldwin v. Briggs, 53 HowPr (N. Y.) 
80, 51 HowPr 477. 
Scott, 88 Kan. 789, 129 P 1190 (rec- 
ognizing rule). 


See Danielson v. 88. 
188, 64 NW 387. 


89. 


SET-OFF AND COUNTERCLAIM 


alone sued for the breach of a char- 
may counterclaim 
the entire balance due under the con- 
tract for the use of the vessel. 
man v. Slater, 49 Fed. 37. 


Baltimore United Oil Co. v. 


McKinnon v. Palen, 


See supra § 71. 
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against, or the indebtedness of plaintiff to, the firm 
has been assigned to the individual defendant part- 
ner, with plaintiff’s consent, the claim or debt may 
be set off.°* 


Consent of other partners. Some decisions hold 
that a partnership debt may be set off in an action 
against an individual partner if the other partners 
assent to its use for that purpose,®* and if no rights 
of third persons have intervened before such assent 
was given.®® Others, however, hold that the mere 
assent of the partnership alone that the firm debt 
might be set off is imsufficient without the assent of 
plaintiff.°° And it has been held that assent of the 
partners at the trial to:a partnership claim being 
counterclaimed against an individual debt of a part- 
ner does not make it a proper counterclaim within 
a statute defining counterclaims as “(1) A cause of 
action arising out of the contract or transaction, 
set forth in the complaint, as the foundation of the 
plaintiff’s claim, or connected with the subject of 
the action; (2) in an action on contract, any other 
cause of action on contract, existing at the com- 
mencement of the action.”®* 


[§ 122] c. In Actions by Firm—(1) Debts Due 
from One or More Partners Less Than All—(a) In 
General. Subject to the exceptions and limitations 
hereinafter enumerated,®* the general rule is that 
a debt due from an individual partner,?® or from 


NW 978 (sustaining this view). 


[4] Reasons assigned are that: 
(1) A party indebted to a firm, and 
having a claim against one of its 
members, cannot know that the sey- 
eral partners will give their consent 
that such partnership claim will be 
used by the one partner in discharge 
of his individual debt, and it would be 
doing such individual creditor a mani- 
fest wrong, to leave him exposed to 
the uncertain fate of meeting a de- 
fense to his action, rightfully brought, 
the authority to make which may or 


for 


Sea- 


62 Minn. 


{a] Inapplicability of rule.—A 90. Reeves v. White, (Tex. Civ. A.) 
counterclaim, alleging ie cies 161 SW 43. 
ties and others executed a dee or Wee 2S ae a 
water rights belonging to them, that ol. - Trunick vy. ‘Gilchrist; 81* Pa: 
the purchase price was $1,000, that 160. 
ne cloee. aeons Aha by piso 92. See supra text and note 79. 
an e receive e full price, an as 

: A ‘ 93. Stevens v. Lunt, 19 Me. 70 

kept and applied it to his own use, Caet-om allowed) so hlalle-vAMAllonse e0 


anid that plaintiff was owner of half 
of the water rights, and that half the 
purchase price is due and owing him 
from plaintiff, does not show that the 
owners were partners, and so is not 
demurrable as on a claim arising out 
of unsettled partnership accounts. 
Peale v. Clark, 50 Utah 83, 166 P 981. 


81. Terran v. De Lastra, 2 La. 324; 
ie v. McMicken, 8 Mart. N. S. (La.) 
163. 


[a] Thus (1) a partner sued in- 
dividually cannot offer in compensa-~ 
tion a sum paid by his firm in plain- 
tiff’s behalf (Terran v. De Lastra, 2 
a, 324) 55 ¢2) and.a’ curator cannot 
offset his debt to the succession by 
its debt to a firm of which he is a 
member (Byrd v. McMicken, 8 Mart. 
N. S. (La.) 163). 


s2. Kirbs v. Provine, 78 Tex. 353, 
14 SW 849. 


83. Garvey v. Crouch, 10 KyL 937. 


84. Drennen v. Gilmore, 1382 Ala. 
246, 31 S 90, 90 AmSR 902. 


85. Lamb v. Brolaski, 38 Mo. 51. 
86. Seaman y. Slater, 49 Fed. 37. 
[a] Thus where one member of a 


partnership, which owns a vessel, is 
[57 C., J.—24] 


‘the exception 


Mo. 286. But see Danielson v. Scott, 
88 Kan. 789, 129 P 1190 (where the 
circumstances were such as to make 
to the rule inapplica- 
ble). 


{a] Assignment must be proved to 
have been actually made, and cannot 
be inferred from the consent of one 
partner to the setting off of the claim. 
Dehon v. Stetson, 9 Metc. (Mass.) 341. 


94. Montz v. Morris, 89 Pa. 392; 
Craig v. Henderson, 2 Pa. 261, 44 AmD 
£93; Dustin iv. Cameron, ibe Wahart. 
(Pa.) 379; Wrenshall v. Cook, 7 Watts 
(Pa.) 464; Edelman v. Scholl, 65 Pa. 
Super. 357. See Collins v. Campbell, 
97 Me. 23, 53 A 837, 94 AmSR 458 
(sustaining rule). 


[a] Assignment of the claim by 
partnership is unnecessary, where 
they have assented to its use as a set- 
off. Montz v. Morris, 89 Pa. 392; 
Edelman v. Scholl, 65 Pa, Super. 357. 


95. Smith’s HMst., 8 Pa. Dist. 168. 
See Collins v. Campbell, 97 Me. 23, 53 
A 837, 94 AMSR 458 (sustaining rule). 


96. Jones v. Blair, 57 Ala. 457 
[disappr an intimation to the con- 
trary Taylor v. Bass, 5 Ala. 110]. See 
Sullivan v. Nicoulin, 113 Iowa 76, 84 


may not be accorded by the other 
partners. Jones v. Blair, 57 Ala. 457; 
Sullivan v. Nicoulin, 113 Iowa 76, 84 
NW 978. (2) Besides, an unwar- 
ranted preference might sometimes in 
this way be obtained over other part- 
nership creditors of the firm. Nor do 
these cases give any consideration 
to the point that the copartnership is 
a legal. entity, distinct from the mem- 
bers composing it, and is the real 
party in interest, by which alone suit 
may be brought. Sullivan v. Nicou- 
lin; “supra. 


$7. Heinrich v. Kirby, 64 Mont. 1, 
5, 208 P 897. 


98. See infra §§ 123-125. 


$9. U. S.—Lynn v. Hall, 
No. 8,641, 2 Cranch C. C. 52 


Ala.—Carter v. Mizell, 214 Ala. 182, 
106 S 846; Abbeville First Nat. Bank 
v. Capps, 208 Ala. 207, 94 S 109; Tillis 
v. MckKinna, 114 Ala. 311, 21 Ss 465; 
Edwards ,.v. Parker, 88 Ala. 356, 6 S 
684; Cannon vy. Lindsey, 85 Ala. 198, 
3.8 676, 7 AmSR 38; Clark v. Taylor, 
68 Ala. 453; Evans Vv. Simess @rAlan 
LOS ROSS] VW. eeanson.. 2) Ala. 473; 
Von Pheel v. Connally, 9 Bort 452: 
Pierce v. Hickenburg, 2 Port. 196; 
Pierce v. Pass, 1 Port. 232. 


Ark.—Collier v. Dyer, 27 Ark. 478. 
Cal.—F lynn v. Seale, 2 Cal. A. 665, 
122 PARGY 


IB 2B Cais: 


84 
Colo.—Morgaathau vy. King, 15 Colo. 
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less than all of the partners,! cannot be set off in 
And it is of no importance 
that defendant may not have had notice of the ex- 
or that the member of 
the firm against whom the demand exists represent- 
ed that he was a creditor of the firm and that he 


an action by the firm. 


istence of the partnership,’ 


413, 24 P 1048; Woolman vy. Capital 
Nat. Bank, 2 Colo. A. 454, 31 P 235. 


Conn.—Meeker v. Thompson, 43 
ol Ui; “Brancis v. Rand; 7-Conn. 
221. 

Ga,.—Eady v. Newton Coal, etc., Co., 
123 Ga. 557, 51-SH 661, 1 LRANS 650, 
3 AnnCas 148; Wise v. Copley, 36 Ga. 
508; Dalton City Co. v. Dalton Mfg. 
Co., 33 Ga. 243; Harlow v. Rosser, 28 
Ga. 219; Nellis v. Green, 36 Ga. A. 
684, 137 SE 848; Lovelace v. Reliable 
Garage, 33 Ga. A. 289, 125 SH 877. 


Tll.—-Dishon v. Schorr, 19 Ill. 58; 
Gregg v. James, 1 Ill. 148, 12 AmD 
151; Pegram v. Miser, 176 Ill. A. 352. 


Ind.—Rush v. Thompson, 112 Ind. 
158, 138 NE 665. 


Kan.—Werner v. Hatton, 
PARIS Byes SS PAR 


; Ky.—Bauer Cooperage Co. v. Ewell, 

149 Ky. 838, 149 SW 1137; Warder v. 
Newdigate, 11 B. Mon. 174, 52 AmD 
567; Bourne v. Wooldridge, 10 B. 
Mon. 492; Smith v. Brannon, 51 SW 
178, 21 KyL 267. 


La.—Thompson v. Crow, 


54 Kan. 


3 La, A. 


158: Ward v. Brandt, "11 Mart. 331, 
13 AmD 352; Thomas v. Elkins, 4 
Mart. 376. 


Me.—Caron v. Margolin, 128 Me. 
839, 147 A 419; Jones v. Vinal Haven 
Steamboat Co., 90 Me. 120, 37 A 879. 


Ma.—Howard v. Warfield, 4 Harr. 
& M. 21. 

Mass.—Williams v. 
Gray 462 


Minn.—Noyes v. Ostrom, 113 Minn. 
111, 129 NW 142; Peck v. Snow, 47 
Minn. 398, 50 NW 470. 


Miss.—Denney v. Wheelwright, 60 
Miss. 733. 


Brimhall, 13 


Mo.—Payne v. O’Shea, 84 Mo. 129;, 


Kentling v. Magers, (A.) 256 SW 528; 
Grier v. Strother, 153 Mo. A. 292, 133 


Bey 404; Nipper v. Jones, 27 Mo. A. 
538. 

Nebr.—Folsom v. Pailing, 58 Nebr. 
478, 78 NW 926. 


N.: Y.—Harrison v. Vanderbilt, 9 
NYSt 810; Ladue v. Hart, 4 Wend. 
583; Dob v. Halsey, 16 Johns. 34, 8 
AmD 293. 


Okl.—Gotthauer v. Cunningham, 4 
Okl. 551, 47 P 479. 


Pa.—Lee v. Perry, 6 Kulp 339; Far- 
go v. Brown, 4 LegGaz 197; Prescott 
v. Buckwalter, 1 WklyNC 58. 


R. I.—Colwell v. Weybosset Nat. 
Bani 16, Ret; 2885 15) A 80; 17 A x91i8: 


S. C.—Kenedy v. Cunningham, 25 
S. C. L. 50; Lovel v. Whitridge, 12 S. 
(Olen rite Powrie v, Fletcher, 2S. C, L. 
146. 


Tenn.—Robertson v. Talbot, 2 Yerg. 
258. 


Tex.—Ward v. Newell, 37 Tex. 261; 
Shaw v. Centerfield Oil Co., (Civ. A.) 
10 SW (2'a) 144; Zucht v. Jorrie, (Civ. 
A.) 294 SW 687; Walker v. Amberg, 
(Civ. A.) 284 SW 3384; Poindexter v. 
Hicks, (Civ. A.) 260 SW 206. 


Va.—Ritchie v. Moore, 5 Munf. (19 
Va.) 388, 7 AmD 688; Scott v. Trent, 
1 Wash. (1 Va.). 77. 


Eng.—Piercy v. Fynney, L. R. 12 


SET-OFF AND COUNTERCLAIM 


of. 


Eq. 69. 
Can.—McDougall v. Cameron, 21 
Cans se Cr Boe 


See Chapman v. Prest, 45 N. S. 231 
(without deciding whether a debt due 
from an individual partner could be 
set off in an action by the firm, the 
court said that, assuming a partner- 
ship be established, defendant, in the 
instant case, could not succeed inas- 
much as, upon a settlement of the 
partnership accounts, there would be 
nothing coming to the partner against 
whom his claim was asserted). 


[a] Reasons for rule.—(1) ‘The 
principle rests upon a lack of mutual- 
ity of the demands and upon the fur- 
ther fact that—‘The effect of allow- 


ing such a set-off would be an in‘di-- 


rect appropriation of partnership as- 
sets to the payment of the private 
debt of one of the individual part- 
ners.’’”? Cannon v. Lindsey, 85 Ala. 
198, 3 S 676, 7 AmSR 388 [quot Carter 
v. Mizell, 214 Ala. 182, 184, 106 S 846]. 
(2) “A debt due to a firm constitutes 
a part of their joint assets, and to al- 
low a private debt due from one of 
the copartners to be set off against 
it would be to appropriate a part of 
the joint estate to pay a private debt. 
The effect of it would be, not only to 
give a private creditor of one of the 
firm, who happened to be a debtor of 
the copartnership, a preference over 
other creditors, but, in many cases, to 
absorb a large amount of the joint as- 
sets for the benefit of separate credi- 
tors.” Williams v. Brimhall, 13 Gray 
(Mass.) 462, 465. 


[b] Rule applied.—(1) In an ac- 
tion by partners against a collection 
agency for money alleged to have 
been collected for plaintiffs, defend- 
ant cannot set off against the demand 
the amount due on a subscription by 
one of plaintiffs individually to the 
agency. Peck v. Snow, 47 Minn. 398, 
50 NW 470. (2) The holder of a claim 
against an individual member of a 
firm, who purchases from such mem- 
ber what he knows to be partnership 
goods, cannot, in an action by the 
partners or their assignee for the 
amount of such goods, plead such 
claim either in payment or set-off 
against the partners, unless by their 
assent the copartnership property 
was delivered in payment of the in- 
dividual partner’s debt. Wise v. Cop- 
ley, 36 Ga. 508. (3) In an action by a 
firm of attorneys for costs due from 
clients, defendants were not allowed 
to set off against plaintiffs’ claim a 
sum paid by one of them to one of the 
solicitors for special services to be 
rendered by him, there being no mu- 
tuality and the payment not being for 
the general services covered by the 
retainer to the firm. McDougall v. 
Cameron; (21 >Can. Si Go 7 379: (4) 
Where one partner delivers partner- 
ship property to a third person, who 
receives it, knowing it to be such, in 
payment of such partner’s individual 
debt, he becomes a debtor of the part- 
nership, and, in an action by the part- 
nership for, the price of such goods, 
the debt of the one partner is not a 
good defense or set-off. Dob v. Hal- 
sey, 16 Johns. (N. Y.) 34, 8 AmD 293. 
(5) Where money is deposited, not 
with a firm, but with one of the part- 
ners individually, and as a _ special 
bailee, and is not mixed up with the 
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had been authorized to manage the business there- 
And it has further been held that the general 
rule applies even though the partner against whom 
the set-off is claimed is the real owner of the busi- 
ness, and the other only a nominal partner,* and to 
executed, as well as to executory, contracts.® 


partnership funds, but kept separate 
in his possession, it constitutes only 
a personal liability, and cannot be set 
off, in an action by the surviving 
partner, on a demand due the partner- 
ship. Edwards v. Parker, 88 Ala. 
356, 6 S 684. (6) In an action on a 
note given for the purchase price of 
firm property to one partner alone 
and transferred to a creditor of the 
firm for whose use the action is 
brought by the payee, where defend- 
ant pleads as an off-set an individual 
debt of the payee to him, a replica- 
tion, alleging that defendant knew 
that the property was firm property 
and nevertheless made the note pay- 
able to one partner alone who was ig- 
norant of the manner in which the 
note was drawn until after it had been 
transferred as payment on a firm 
debt, is sufficient to defeat the plea. 
Bourne v. Wooldridge, 10 B: Mon. 
(Ky.) 492. 


[ce] Incoming partner.—Where a 
firm composed of two lawyers sued 
defendant for work and labor, defend- 
ant could not set. off against one of 
the partners a claim for money re- 
ceived by him before the partnership 
was formed, although at the com- 
mencement of the partnership the in- 
coming partner acknowledged receipt 
of the money. France v. White, 6 
Bing. N. C. 33, 37 ECL 494, 133 Re- 
print 13. 


[d] In action by the assignee of a 
partnership on a debt due to the part- 
nership, a claim due from one part- 
ner cannot be set off. Williams v. 
Brimhall, 13 Gray (Mass.) 462. 


1. Boehnr-y, (Ul 'S020 (Ce (Ck alage 
Rush v. Thompson, 112 Ind. 158, 13 
NE 665. See Dawson v. Wilson, 55 
Ind. 216 (where, before the maturity 
of a note executed by defendant to a 
copartnership, one of the partners 
withdrew from the partnership, which 
was continued by the remaining part- 
ners in the name of the old firm, mon- 
ey deposited with the new firm is 
not available as a set-off against such 
note, since the deposits belonged to 
the new firm). 


[a] If defendant’s indebtedness is 
not to partnership which appears as 
plaintiff in the action, but to another 
firm composed of certain individuals 
composing such partnership, he may 
set off a'claim existing in his favor 
against these members of the part- 
nership. Rush v. Thompson, 112 Ind. 
158, 13 NE 665. 


[b] United States cannot set off 
in the court of claims against a firm 
consisting of three partners a judg- 
ment against two of them. Boehm v. 
VS 2OuCt Clea 2: 


2. Nellis v. Green, 36 Ga. A. 684, 
690, 187 SE 843 (“the right depends, 
not upon his own knowledge that it 
was partnership property, but upon 
the fact whether the other partners 
had assented to such disposition of it 
or not’’). 


Sie Harrison v. Vanderbilt, 9 NYSt 


4 Jones v. Howard, 53 Miss. .707. 
Compare infra text and note 10. 


5. Warder v. Newdigate, 
Mon. (Ky.) 174, 52 AmD 567. 


“It has been argued, however, that 


Blaby 185, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Counterclaim and compensation. As in the ease 
of set-ofis,® the general rule is that a debt due from 
an individual partner,’ or from less than all the 
partners® cannot be made the subject of a counter- 
claim in an action by the firm, nor the subject of a 
plea of compensation. But it has been held that 
where a pretended partnership was a mere sham 
resorted to as a cover to prevent creditors of one 
of the alleged partners from reaching his property, 
defendant might counterclaim a debt against him 
as being the real owner of the business.?° 


[§ 123] (b) Exceptions to Rule—aa. Under Stat- 
utes. Under a statute allowing the courts to grant 
a defendant “any affirmative relief to which he may 
be entitled,” it has been held that a defendant, sued 
by partners upon a demand of the firm, may set up 
and obtain judgment upon a demand held by him 
against one of the firm only." 

[§ 124] bb. Consent to Set-Off or Counterclaim. 
Where all the partners consent that a debt owing 
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by one of them shall be set off against the debt ow- 
ing to all of them, such debt may be set off,1? or 
counterclaimed.'® And such agreement operates 
with full force and effect against an assignee of 
the partnership,‘* or of their debtort® provided 
the consent of all the partners was obtained before 
the interest of the assignee arose,'® but not other- 
wise.t* The consent may be either express!® or 
implied ;*® and it has been held that it is not nec- 
essary to show even that all the members of the firm 
knew of the agreement, but that it will be sufficient 
to show that the partner who made it, by previous 
assent, express or implied, between the partners, 
was authorized to bind the firm by such an agree- 
ment.?° While it has been said that proof of assent 
of all of the partners should be clear and satisfac- 
tory,?1 it has also been said that slight evidence 
will be sufficient to establish such assent.22 Never- 
theless, the general rule heretofore stated?* applies 


this doctrine does not apply to exe- 
cuted contracts, such as this, but only 
to those contracts that are executory. 
We do not perceive any reason for 
such a distinction. For if the credi- 
tor of one of the partners should re- 
ceive partnership effects in payment 
of his debt, and at the same time sur- 
render the note or other evidence of 
his debt, the contract would be exe- 
cuted on both sides; and yet it is 
clear that the agreement being preju- 
dicial to the other partners, and a 
fraud upon their rights, would not be 
obligatory upon them unless it had 
been made with their assent.” Ward- 
er v. Newdigate, 11 B. Mon. (Ky.) 174, 
176, 52 AmD 567. 


6. See supra text and notes 99-2. 


7 Ga.—Hardy v. Jones, 13 Ga. A. 
457, 79 SE 246. 

Iowa.—Hoaglin v. Henderson, 119 
Iowa 720, 94 NW 247, 97 AmSR 335, 
61 LRA 756. 


Mont.—Heinrich v. Kirby, 64 Mont. 
1, 208 P 897. 


N. Y.—Rosenzweig v. McCaffrey, 27 
Mise. 808, 57 NYS 219 [aff 28 Misc. 
485, 59 NYS 863]; Roldan v. Power, 
14 Mise. 480, 35 NYS 697. 


Tex.—Singer Mfg. Co. v. Wood, 1 
Mex. An Civ. .Oas. §) fii. 

S$. Boehm v. U. S., 20 Ct. Cl. 142. 

9. Bliss v. Patrick, 6 La. Ann. 546; 
Thompson v. Crow 3 La. A. 158. 


10. Rosenberg v. Block, 102 N. Y. 
255, 6 NE 580. Compare supra text 
and note 4. 


11.° Sloan v. McDowell, 71 N. &: 
356. 

195 Wins, —-bochm ove Wr S., 2.0) Ct. 
Cl 142. 


Ala.—Clark v. Taylor, 68 Ala. 453. 


Colo.—Morganthau v. King, 15 Colo. 
413, 24 P 1048. 


Ga.—Harlow v. Rosser, 28 Ga. 219. 
Ill.—Dishon v. Schorr, 19 Ill. 59. 


Kan.—Werner v. Hatton, 54 Kan. 
250, 38 P 279. 


Ky.—Warder v. Newdigate, 11 B. 
Mon. 174, 52 AmD 567. 


Mo.—Nipper v. Jones, 27 Mo. A. 
538. 

N. J.—Hood v. Riley, 15 N. J. L. 
127. 


Y.—Harrison v. Vanderbilt, 9 


N. 
NYS? 810. 


Pa.—Stewart v. Coulter, 12 Serg. & 
R. 252, 14 AmD 680. 


S. C.—Wilson v. Dargan, 38 S. C. L. 
544; Kinsler v. Pope, 36 S. C. L. 126; 
Lovel v. Whitridge, 12 S. C. L. 7. 


Tex.—Zucht v. Jorrie, (Civ. A.) 294 
SW 687. . 


13. Hartung v. Siccardi, 3 EB. D. 
Smith (N. Y.) 560; Singer Mfg. Co. v. 
Wiood;1 Tex, A Civ: Casy $*2t% 


[a]. Thus in an action for goods 
sold by two persons as partners, 
where it appeared that they had to- 
gether boarded with defendant, and 
that each had told him ‘‘that what one 
might call for would be the same as 
if both should order it,’ it was held 
that defendant’s account for liquors, 
etc., furnished to each, created a joint 
obligation against both, and constitut- 
ed a valid counterclaim to plaintiff's 
demand. Hartung v. Siccardi, 3 E. D. 
Smith (N. Y.) 560, 


fi Kinsler v. Pope, 36 S. Cc. L. 
[a] Rule applied.—Where plain- 


tiffs, copartners, failed and made an 
assignment, if the evidence showed 
that, while prior to the failure of an 
assignment by a partnership, defend- 
ant had separate accounts against the 
members of the firm individually, 
which they had severally agreed pre- 
vious to the assignment to set off 
against their partnership demand 
against him,. such agreement was 
available to the assignee as well as 
to the partnership. Kinsler vy. Pope, 
BOS. ©.) Le i216. 


15. Wilson v. Dargan, 38 S. CG. L. 
544. 

16. See cases supra notes 14, 15. 

17.. Clark v.: Sparhawk,.5 F. Cas. 


Nos 2;836;. 26 Wkly NC. (Pas) 0155 
son v. Dargan, 38 S. C. L. 544. 


[a] Thus an agreement between a 
member of a firm and his individual 
creditor that the claim should be set 
off against such creditor’s liability to 
the firm is not available to the firm, 
where it was not assented to by the 
other partners until after such credi- 
tor had made an assignment for the 
benefit of creditors, and the rights 
of such creditors fixed by the assign- 
ment. Clark v. Sparhawk, 5 F. Cas. 
No. 2,836, 2 WklyNC (Pa.) 115. 


18. Wise v. Copley, 36 Ga. 508; 
Wilson v. Dargan, 38 S. C. L. 544. 


19. Clark v. Taylor, 68 Ala. 453; 
Wise v. Copley, 36 Ga. 508; Dishon v. 


Wil- 


unless all the partners consent tothe set-off.?4 


Schorr, 19 Ill. 59; Wilson v. Dargan, 
38 S.C. L. 544. 


[a] As for instance (1) where a 
usage of the firm is shown establish- 
ing a clear and uniform practice to 
allow such set-off (Clark v. Taylor, 
68 Ala. 453) (2) or where a firm as- 
sumed that the individual liability of 
one partner only was a proper credit 
against it by entering a credit for it 
The ese account (Dishon v. Schorr, 19 


Frias Wilson v. Dargan, 38 S. C. L. 


21. Wise v. Copley, 36 Ga. 508. 


22. Warder v. Newdigate, 11 B. 
Mon. (Ky.) 174, 52 AmD 567. 


[a] Thus “an entry on the books 
of the firm, by which the goods sold 
were charged to the partner, for whose 
benefit the transaction was made; or 
credits entered to the purchaser for 
commodities sold to one of the part- 
ners for his own use, without objec- 
tion to such entries by the other part- 
ners, or the knowledge of the co-part- 
ners of the existence of a contract 
Similar to the one relied upon in this 
case, and their silence during the time 
that it was being carried into effect, 
are acts from which their assent 
might Wee implied.” Warder v. Newdi- 


gate, Bo Mon, (Ktys))ot(4, eit iano 
AmD 567. 

23. See supra § 122. 

24 Warder v. Newdigate, 11 B. 
Mon. (Ky.) 174, 52 AmD 567; Armi- 
stead v. Butler, 1 Hen. & M. (11 Va.) 
1763 tGordons v,, fllis}t2°C.. B-ssot ae 


ECL 821, 135 Reprint 1167. 


[a] Thus (1) the fact that there 
was an agreement with one partner 
that the set-off should be allowed 
does not change the rule, unless the 
others consented (Warder v. Newdi- 


gate, 11 B. Mon. (Ky.) 174, 52 AmD 
567); (2) and the delivery of goods 
to an individual partner cannot be 


offset to a partnership demand, al- 
though such goods, by direction of 
such partner, were to be entered as 
a credit against the partnership de- 
mand (Armistead v. Butler, 1 Hen. & 
M. (11 Va.) 176); (3) and although 
plaintiff believed that the partner he 
dealt with was the sole owner of the 
business, and had no notice of the in- 
terest of the other partners, the in- 
dividual debt cannot be set off unless 
the other partners consented to their 
copartner appearing as the sole own- 
er (Gordon v. Ellis, 2 C. B. 821, 52 
ECL 821, 135 Reprint 1167). 
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[§ 125] cc. Permitting Member To Appear as 
Sole Owner of Business. A further exception to 
the general rule above stated,?° is that where the 
members of a firm permit one of their members to 
conduct their business as the sole owner thereof, 
they subject themselves, in a joint action by them, 
to the same right of set-off by defendant as he would 
have had in a several action by the partner with 
whom he dealt.*® 


[§ 126] (2) Other Demands, A maker of a joint 
and several note payable to a firm may, in an ac- 
tion by the firm against him and the comaker, set up 
a counterclaim due him from the firm.?* In an 
action by a firm, defendant can set off a debt con- 
tracted with the members thereof when doing busi- 
ness together as another partnership,?* but where 
a partnership has been reorganized so as to contain 
different members, in an action on a demand due the 
new partnership, defendant cannot set off a claim 
against the old partnership.2® Where an individual 
makes a contract and thereafter forms with another 
a partnership which endeavors unsuccessfully to car- 
ry out the contract, defendant in an action to re- 
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[§§ 125-127 


recoup his damages for breach of the contract.‘ 
As between a partnership debt and a debt to the 
partners as tenants in common the prineiples of set- 
off are not applicable, the demands not being due 
in the same right.*4 


[§ 127] d. In Actions against Firm—(1) Indi- 
vidual Claim against Partner—(a) Set-Off?? and 
Counterclaim.*? In an action against a partnership 
for a partnership debt, the general rule is to the 
effect that the claim of an individual partner is ‘not 
available as a set-off,?4 or counterclaim,?® and this 
is so although the partner seeking to make use of 
his claim in this manner was the only one served 
with process.® 


Limitations of rule. Notwithstanding the gener- 
al rule above stated,** it has been held that where 
an action is brought on a partnership liability not 
only against the partnership but against its mem- 
bers individually, a defendant may plead as a set- 
off a debt due him individually.*® It also has been 
held that a claim of an individual partner is avail- 
able as a set-off where a statute provides that per- 
sons jointly lable on contracts or obligations shall 


cover for goods furnished under the contract may | be severally liable also,*® or where a ereditor of a 
25. See supra § 122. mn. A. 642 [aff 127 Ill. 332, 19 NE| debt due from the firm. "Weaver v. 
26. Ward v. Leviston, 7 Blackf.| ©95J- Rogers, 44 N. H. 112. 

(Ind.) 466; Harrison v. Vanderbilt, 9 Kan.—Omaha Crockery Co. v. 35. Coleman v. Elmore, 31 Fed. 391, 

NYSt 810 (dictum); Dixon Livery Cleaver, 104 Kan. 642, 180 P 273, 5|12 Sawy. 463; Omaha Crockery Co. v. 

Co. v. Bond, 117 Va. 656, 86 SE 106,| ALR 1537. Cleaver, 104 Kan. 642, 180 P 273, 5 

LRA1916A 1211; Ross v. Decy, 2 Esp. ALR 1537; Peabody v. Beach, 13 N. Y. 


469 note, 170 Reprint 422, 7 T. R. 361 258 
note, 101 Reprint 1021. See Bryant v. 

Clifford, 27 Vt. 664 (an account accru- 
ing on a contract of one partner may 


ich.—Sager v. Tupper, 38 Mich. 


N. J.—Williams vy. Hamilton, 4 N. 
J. L. 220; Bowne v. Thompson, 1 N. J. 


Super. 53, 3 AbbPr 353, 12 N. Y. Super. 
678; Blumenthal v. Katz, 74 Misc. 456, 
132. (NYS 3145") Pope iMtssuiConmaves 


be set off in an action by the firm 
where it was not generally known 
that he had a partner and defendant 
had no notice of the existence of the 
partnership nor facts sufficient to put 
him on inquiry). 


[a] Thus (i) in an action by a 
partnership for the price of goods 
sold by one of the members of the 
partnership dealing in his own name, 
defendant, who was ignorant of the 
partnership, had the same right of 
set-off as if the partner selling the 
goods had sued alone, the concealed 
members allowing the other partner 
to deal in his own name. Ward v. 
Leviston, 7 Blackf. (Ind.) 466. (2) 
A partner who holds himself out and 
who trades as a sole trader is an agent 
of his undisclosed principal, and one 
having no knowledge of the existence 
of the partnership may set off claims 
against the partner acquired before 
knowledge of the partnership. Dixon 
Livery Co. v. Bond, 117 Va. 656, 86 SE 
106, LRA1916A 1211. 


27. Shell v. Aiken, 
71 SE 230. 


28. McGehee vy. Harrison, 
522. 


29. Citizens’ Bank vy. Carey, 2 Ind. 
7T. 84, 48 SW 1012. 


30. Posey v. West 
(Miss.) 46 S 402. 


31. Fuher v. Buckeye 
5 OhS&CP 187, 7 OhNP 4 


32. Defined see supra § 2. 
33. Defined see supra § 11. 


S47 C@al—— Ga ylOore Veta LlL; 
143, 44 P 336, 46 P 922. 


Colo.—Rogers v. McMillen, 6 Colo. 
NG Wee Sh) ees 


Tll.—Peretes v. Tompary, 182 Ill. 
A, 495; Bailey v. Valley Nat. Bank, 21 


155 N. C. 212, 


51 Ala. 


Constr. “Co;, 


Supply Co., 
20. 


115 Cal. 


ls 2: 


N. Y.—Thomas v. Noonan, 133 App. 
DIV. 459, ) elie NS De MELUTITCIES) Va 
Booth, 84 App. Div. 585, 82 NYS 1000; 
Pinckney v. Keyler, 4 E. D. Smith 
469; Pophan v. Rubin, 134 NYS 1067. 


Oh.—Williams v. Pultze, 5 Oh. Dec. 
(Reprint) 503, 6 AmLRec 338. 


Or.—Sanford v. Pike, 87 Or. 614, 170 
P2295 171 P1394 Barnes v. Esch, 87 
Ors 1 L69- Pe 512. 


S. C.—Pope Mfg. Co. v. Charleston 
Cycle Coy 65S. C..528, 83 SE 787. 


Tex.—Ol.ve v. Morgan, 8 Tex. Civ. 
A. 654, 28 SW 572. 


Va.—Edmondson v. Thomasson, 112 
vas 326, 71 SE 536, -AnnCas1913A 
vo . 


Wis—Wilson v. Runkel, 38 Wis. 526. 


[a] Rule applied.—(1) In a suit 
against partners on a verified account, 
a cross demand by one of the partners 
for damages to her individually be- 
cause of being poisoned by the wrap- 
ping of a former shipment of goods 
received from plaintiff could not serve 
as a set-off or counterclaim, the cross 
demand not being a mutual defense to 
her and her partner, in view of Code 
Civ. Proc. §§ 88, 97-102 (Gen. St. 
[1901] §§ 4522, 4531-4536). Omaha 
Crockery Co. v. Cleaver, 104 Kan. 642, 
180 P 273, 5 ALR Lo3%. (2): In an; ac- 
tion on a promissory note, made by 
defendants in their firm name and for 
a partnership debt, they cannot offset 
an account against plaintiff in favor 
of another firm, now owned by one of 


defendants. Wilson v. Runkel, 38 
Wis. 526. 
[b] Where one of the partners paid 


his private debt to plaintiff with firm 
funds, the two partners cannot avail 
themselves of this payment in set-off, 
in plaintiff's suit at law to recover a 


Charleston Cycle Co., 55 S. C. 528, 33 
SE 787. 


[a] Thus where defendants are 
sued as partners, a counterclaim for 
commissions earned by one partner 
under an employment by plaintiff is 
not available. Blumenthal v. Katz, 74 
Misc. 456, 182 NYS 314. 


36.. Williams v. Pultze, 5 Oh. Dec. 
(Reprint) 503, 6 AmLRec 338. 


37. See supra text and note 34. 


38. McAllister v. Millhiser, 96 Ga. 
474, 23 SE 502. See Mason vy. Rice, 
(lowa) 19 NW 897 (where an attach- 
ment suit is begun against a copart- 
nership, and against its members, in- 
dividually, as shown by the notice, but 
the petition fails to state explicitly 
that the suit was so brought, *the 
omission is immaterial; and, al- 
though the writ of attachment is is- 
sued against the partnership simply, 
and the individual property of a part- 
ner is taken upon it, he having made 
a voluntary appearance, the notice 
not having been served upon him, will 
be permitted to assert his rights grow- 
ing out of the wrongful seizure of his 
property under the writ). 


39. Fidelity Trust, etc. Co. v. 
Shannahan, 14 KylL 111; Columbia 
Taxicab Co. v. Mercurio, (Mo. A.) 236 
SW 1096. See Youmans v. Moore, 11 
Ga. A. 66, 74 SE 710 (apparently sus- 
taining this view). And see Partner- 
ship § 389. 


[a] Rule applied.—Against a firm 
note owned by a banker, the partners 
may set off their individual claims for 
balances due them as depositors. Fi- 
delity Trust, ete., Co. v. Shannahan, 
14 KyL 111. ; 


[b] Counterclaim allowable.— 
Where plaintiff had right to judgment 
against all members of firm liable un- 
der the contract sued on, defendants 
were entitled to counterclaim for any 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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firm avails himself of a statute authorizing a suit 
agaiust one partner for the obligations of all;*° 
and in a jurisdiction where great liberality has al- 
ways been exercised in the admission of either legal 
or equitable set-offs, it has been held, in the absence 
of any special provision of the character just con- 
sidered, that separate claims of partners are availa- 
ble as set-offs in an action against a partnership 
for a partnership debt.t! And it has been held that 
a partner may. offset his separate claim against an 
obligation sought to be enforced against the part- 
nership where the contract sued on was the joint 
and several obligation of defendant and plaintiffs 
asked for a several judgment against them which by 
statute may be entered on a partnership obligation 
against one person.*? 


Consent to set-off. Where all the partners agree 
with an individual that a set-off may be allowed, 
the stipulation will be enforced.** 


[§ 128] (b) Compensation.** In Louisiana it is 
held that while compensation of partnership and in- 
dividual debts does not take place by operation of 
law, yet in a suit against the partnership for a debt, 
an individual demand of a partner against plaintiff 
may, by way of defense or exception, as it is called 
by the practice of the state, offset or oppose a com- 
pensation of this demand to that of plaintiff.4° Ney- 
ertheless, in an action against a partnership for a 
debt, brought by an assignee of a creditor, under 


legal claims against plaintiff arising 
out of such contracts and connected 
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parties concerned.” 
89 Pa. 392, 394 [quot Warren Wood- 
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an assignment with notice to the partnership, de- 
fendants cannot compensate by way of exception a 
debt due by the assignor to a member of the part- 
nership individually.*¢ 


[§ 129] (2) Other Claims. In an action against 
a partnership, defendants cannot set off a debt due 
to another partnership composed of some, but not 
all, of defendant partners,** but they may set off 
or counterclaim a demand in favor of the partner- 
ship;*® and if only one of the partners answers, he 
is entitled to set off any claim which his firm had 
against plaintiff, which could have been asserted by 
way of counterclaim;*® and in an action against 
a partnership, one partner may avail himself of a 
counterclaim in favor of the partnership to defeat 
plaintiff’s recovery, although he answers separate- 
ly.°® So it has been held that where a suit is brought 
against defendants on a contract made by them as 
a firm, they may use a demand of the firm against 
plaintiff as a set-off.°? 


[§ 130] e. Equitable Set-Off of Partnership and 
Individual Debts and Demands®?—(1) In General. 
Under the rule that several debts cannot be set off 
against joint debts, or vice versa,>? an individual 
debt of one of the partners cannot, as a general rule, 
be set off against a partnership debt,®* or vice ver- 
sa,°® the rule being that equity on this subject fol- 
lows the law,°® unless special grounds for equitable 


Montz v. Morris,; ship capacity, although in that action 


the individual members of the firm 


with subject of action. Progress| Working Co. v. Cooke Mercantile| were plaintiffs. Butler v. Delafield, 
Blue Ribbon Farms v. George, 167] Trust Co., 5 Pa. Dist. 359, 360]. 1 Cal. A. 367,82 P2260. 
Wis. 228,167 NW 253. 
42. Nordsell vy. Neilsen, 150 Minn.| ,_49- McMasters v. Burnett, 92 Ky. 
40. eee Vv. sons, eee ere 224, 184 NW 1023. 358, 17 SW 1021, 13 KyL 617. 
Trann v. Gorman, 9 Port. (Ala.) 456. A 
See Robinson v. Furbush, 34 Me. 509|__48- Barnes v. Esch, 87 Or. 1, 169 P| ;,g0° 7/lden v. Washburn, 6 NYS 
(each partner is liable for the part-| 512. See Williams v. Hamilton, 4 N. ; 
nership debts, and may discharge] J. L. 256, 258 (dictum). 51. Bartlett v. Loomis, 16 Montg. 


them with his private funds, or with 
those of the partnership, as he pleas- 


es; and as existing relations and 45. 


44. Defined see supra § 14. 
Beauregard v. Case, 


Co. (Pa.) 206. 


52. Set-off and counterclaim in 


91 U. S. partnership accounting see Partner- 


rights in this respect are not affected 
by the interposition of the trustee 
process except in reference to subse- 
quent payments, where copartners 
are summoned as trustees in a trustee 
process, they may set off a claim due 
from the principal defendant to one 
of the partners). And see Partner- 
ship § 389. 


[a] Construction and operation of 
statute.—The statute above mention- 
ed authorizing a suit against one part- 
ner for the obligation of all merely 
gives the right to sue and by the suit 
alone to change the nature of a part- 
nership obligation from joint to joint 
and several. “If the plaintiff, during 
the lifetime of all the members of the 
debtor firm, elects to consider them as 
several debtors, he is within the strict 
letter of the statute, and we cannot 
deny him the right to proceed against 
any one or more of them. Having 
made this election, it does not rest 
with him, when an offset is produced, 
which could be enforced, if the con- 
tract was in fact several, aS well as 
joint, to say, that it is a joint one 
with all the partners, and thus pre- 
clude the set-off.” Trann v. Gorman, 
9 Port. (Ala.) 456, 457. 


41. Warren Wood-Working Co. v. 
Cooke Mercantile Trust Co., 5 Pa, Dist. 
359; Hurst v. Johnston, 6 Phila. (Pa.) 
593. 


‘Tt is always allowed when by so 
doing it is practicable to avoid cir- 
cuity of action and unnecessary costs 
with safety and convenience to the 


134, 23 L. ed. 263 (stating Louisiana 
law); Ellis v. Fisher, 10 La. Ann. 482; 
Dick v. Byrne, 7 Rob. (La.) 465. 


46. Dick v. Byrne, supra. 


47. Winnipiseogee Paper Co. v. Ea- 
ton; 65 N. H, 13, 18 A 171. Compare 
Burton y. Blytheville Realty Co., 108 
Ark. 411, 413, 158 SW 131 (under a 
statute which provides that “a set-off 
can only be pleaded in an action 
founded on contract, and must be a 
eause of action arising upon contract 
or ascertained by the decision of a 
court,” it was held where plaintiff 
brought an action against the mem- 
bers of an old partnership on a joint 
and several liability, an account due 
from plaintiff to a new partnership 
having some of the same members 
could be availed of as a set-off, al- 
though the new partnership consisted 
of persons different from the old). 


48. Butler v. Delafield, 1 Cal. A. 
367, 82 P 260; Bird v. McCoy, 22 Iowa 
549; Sager v. Tupper, 38 Mich. 258. 


[a] Rule applied.—(1) A firm sued 
on an account may plead as a set-off 
a claim growing out of transactions 
had nominally between plaintiffs and 
the firm and certain individuals, when 
such individuals are in fact dormant 
partners, although their names are 
not set out in that of the firm. Bird 
v. McCoy, 22 Iowa 549. (2) Defend- 
ants sued as partners may counter- 
claim a judgment against plaintiff re- 
covered in an action on a cause of ac- 
tion accruing to them in their partner- 


ship § 265. 
53. See supra § 117. 


54. U. S.—Howe v. Sheppard, 12 
Me Cas-cNoy 6si toga suninw ZOOL 


Ala.—Watts v. Sayre, 76 Ala. 397. 
Cal.—Collins v. Butler, 14 Cal. 223. 


nee een v. Gould, 3 Blackf. 


Tex.—Singer Mfg. Co. v. Wood, 1 
Tex. AmCivalCasel sald i 


[a] After assignment of firm debt 
for benefit of creditors.—A debt due 
to an individual member of a firm 
cannot be set off in equity against a 
debt due from the firm when the lat- 
ter debt has been assigned for the 
benefit of bona fide creditors. Cotton 
Vv. Bivansy 21. Nv C284; 


55. Vose v. Philbrook, 28 F. Cas. 
No. 17,010, 3 Story 335; Metcalf v. 
People’s Grocery Co., 24 Ga. A. 663, 
101 SE 768; Spofford v. Rowan, 124 N. 
Y. 108, 26 NE 350; Cummings vy. Mor- 
ris, <25aN.eyYe 625. 


56. Howe v. Sheppard, 12 F. Cas. 
No. 6,778, 2 Sumn. 409; Vose v. Phil- 
eee 28 F. Cas. No. 17,010, 3 Story 


“The known rule in Courts of Equi- 
ty is, that they follow the law in re- 
gard to matters of set-off, unless 
there is some intervening natural 
equity going beyond the statutes of 
set-off, which constitutes the general 
basis of set-off at law.” Howe v. 
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interposition are shown,’ such as render it proba- 
ble that defendant will lose his demand and be com- 
pelled to pay the demand of plaintiff.°§ 
been held that even where set-off is allowable in 
equity, a partnership accounting with all the partners 
made parties is essential in order to adjudicate the 
interest of the individual partner involved.°® 


[§ 131] (2) Special Equitable Circumstances Au- 
thorizing Set-Off—(a) In General. 
equity will take cognizance of cross claims between 
litigants, although they are wanting in mutuality, 
wherever it becomes necessary to effect a clear eq- 


uity or prevent injustice.°° 
[§ 1382] (b) Insolvency.*+ 


Sheppard, 12 F. Cas. 
Sumn. 409, 412. 


57. Vose v. Philbrook, 28 F. Cas. 
No. 17,010, 3 Story 335; Metcalf v. 
People’s Grocery Co., 24 Ga. A. 663, 


INO. 9631 To, ura 


101 SE 768; Morey v. State, 129 Okl. 
136, 263 P 1098; Shaw v. Centerfield 
Oil Co., (Tex. Civ. A.) 10 SW (2d) 
144. 

58. Morey v. State, 129 Okl. 136, 
263 P 1098. 5 

59. Shaw v. Centerfield Oil Co., 
(Tex. Civ. A.) 10 SW (2d) 144. See 


Hoaglin v. Henderson, 119 Iowa 720, 
94 NW 247, 97 AmSR 335, 61 LRA 756 
(apparently sustaining this view). 


60. Rodick v. Pineo, 120 Me. 160, 


113 A 45; Ex p. Hanson, 18 Ves. Jr. 
232, 34 Reprint 305. And see infra §§ 
132-134. 


the insolvency; as where a party has 
right of set off beyond the limits pre- 
scribed by courts of law, and do per- 
mit joint claims to be set off against 
separate claims when it is necessary 
to do so to prevent injustice.’ Wil- 
liams v. Pultze, 5 Oh. Dec. (Reprint) 
503,504. 


[a] Rule applied.—(1) In a suit 
against a trustee for the share of a 
beneficiary in the proceeds of sale of 
the property, the trustee can claim 
eredit for an amount paid by her from 
a mortgage on the property in settle- 
ment of a debt against a partnership 
composed of the beneficiary, whose 
interest was in controversy, and his 
assignee, who brought the suit. Ro- 
dick v. Pineo, 120 Me. 160, 113 A 45. 
(2) In an action by assignees of a 
bankrupt on a bond executed by part- 
ners to secure the separate debt of 
one of them, a debt owing to the lat- 
ter by the bankrupt will be allowed as 
a set-off. Ex p. Hanson, 18 Ves. Jr. 
232, 34 Reprint 305 (“upon equitable 
considerations a creditor, who has a 
joint security for a separate debt, 
cannot resort to that security without 
allowing what he has received on the 
separate account, for which the other 
was a security’). 


61. Insolvency generally see supra 
§ 9. 


62. Dubreuil v. Gaither, 98 Ma. 
541, 56 A 965; Morey v. State, 129 Okl. 
136, 263 P 1098; Smith v. Felton, 43 
N. Y. 419; Shipman v. Lansing, 25 
Hun (N. Y.) 290. And see cases in- 
fra notes 64, 65, 67, 68, 69, 70. 


[a] Rule applied.—(1) A partner- 
ship had its note discounted by a 


The insolvency of one 
of the parties is very generally recognized as a suf- 
ficient ground for the allowance of a set-off in eq- 
uity,®°? although it has been said that the right to a 
set-off on this ground is not an absolute one, and 
that the rights of all parties concerned must be con-, 
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And it has partner. 


is insolvent.®* 


Nevertheless, 


[§§ 130-132 


sidered in order to determine what is equity.** 


Debt owing by firm against individual claim of 
A debt owing by a firm may be set off 
against a claim of an individual partner of the firm, 
where the firm is insolvent,°* and according to some 
decisions, where only the partner owning the claim 
It has been held, however, that in 
an action upon contract brought by one member of 
a firm on an individual claim defendant may not 
avail himself of a claim against the firm as a set-off, 
on the ground of the insolvency of plaintiff’s co- 
partners, in the absence of an averment that the 


firm is insolvent.®® 


bank, the proceeds being deposited 
therein in the name of one of the part- 
ners as trustee, for convenience only, 
the deposit being owned by the part- 
nership. After the bank and the firm 
became insolvent, the trustee ob- 
tained judgment against the receiver 
of the bank for the balance of the 
deposit. It was held in a suit by the 
receiver against all the partners, that 
he was entitled to an equitable set-off 
of the balance due the bank on the 
note against the judgment. “One of 
the grounds most frequently held by 
courts of equity to be sufficient to in- 
duce them to allow a set-off is the in- 
solvency of the party against whom it 
is claimed. - That ground exists 
in the present case.” Dubreuil v. 
Gaither, 98 Md. 541, 56 A 965, 966. 
(2) Where an insolvent firm brings a 
suit to recover a debt dué the firm 
from another firm which holds a note 
on which plaintiff firm is liable as in- 
dorser, the maker being insolvent, a 
court of equity on a bill filed for that 
purpose will permit a set-off of a suf- 
ficient amount of that liability as in- 
dorser to liquidate and balance the 
sum claimed in the suit at law. Hall 
¥. Wimballay7 Ab 161. ° 


63. Williams v. Pultze, 5 Oh. Dec. 
(Reprint) 503, 504. 


64. Shipman v. Lansing, 25 Hun 
(N. Y.) 290; Seligmann v. Heller 
Bros. (‘Clothing (€o:3/ 639) Wis. 4105 34 
NW 232. 


[a] Action by assignee of firm and 
individual members.—lIn an action by 
the assignee of an insolvent firm, and 
of its members who are also _ in- 
solvent, but whose individual debts 
had been paid out of private property, 
to recover a debt due from defendant 
to one of the partners, defendant is 
entitled to set off money due him 
from the firm against the amount due 
the partner. The assignee takes such 
right as the assignor possessed at the 
time of the assignment and the mem- 
ber of plaintiff firm to whom the debt 
was due was liable for the firm debts, 
their assets not being sufficient to pay 


in full. Shipman v. Lansing, 25 Hun 
(ONG 24D) OO 
65. Bean v. Cabbaness, 6 Ala. 343. 


[a] Basis of right to set-off.—The 
right of defendant to insist on the 
set-off would arise out of the liability 
of plaintiff to an individual suit on 
the demand against the partnership. 
Bean v. Cabbaness, 6 Ala. 343. 


[b] Action by assignee of bank- 
rupt partner.—A debt due from a 


Individual debt of partner against debt due firm. 
It has been held that a court of equity will not per- 
mit a set-off of a separate debt due from one part- 
ner against a joint debt due to the’ partnership on 
the mere ground of the insdlvency of that part- 
ner alone,®*? but there is authority to the contra- 


bankrupt, and other persons as part- 
ners, may be set off against a demand 
due to the bankrupt individually, al- 
though the suit is in the name of the 
bankrupt’s assignee. Bean v. Cabba- 
ness, 6 Ala. 343. 


66. Spofford v. Rowan, 124 N. Y. 
108, 26 NE 350. 


{a] Reason for this view.—‘It is 
said that insolvency of one of the par- 
ties is sufficient ground for the al- 
lowance of a set-off in equity. Very 
true, where the plaintiff has a claim 
against the defendant, and the de- 
fendant has one against the plaintiff, 
the insolvency of the plaintiff fur- 
nishes sufficient ground for the in- 
terposition of equity; but that is not 
the case with a single member of a 
firm where there is no allegation that 
the firm is insolvent, and where its 
members are not parties to the action. 
One member of a firm may be in- 
solvent and yet the firm may be sol- 
vent; and where other parties are 
jointly liable upon a claim they 
should all be made parties so that the 
rights of all may be determined.” 
Spofford v. Rowan, 124 N. Y. 108, 112, 
26 NE 350. 


Howe v. Sheppard, 12 F. Cas. 
6,773, 2 Sumn. 409; Watts v. 
Sayre, 76 Ala. 397. 


[a] In support of this view it was 
said: (1) “For it must necessarily in- 
volve a settlement of all the partner- 
ship debts, and an ascertainment of 
all the partnership equities, 
any relief can be given.’ Howe v. 
Sheppard, 2.) E Cas. INoe) 624 (osmee 
Sumn, 409, 415. (2) While insolvency 
is a distinct ground, entitling the par- 
ty to relief under special circum- 
stances, it is not of itself sufficient, 
where the cross demands are purely 
legal and available at law. The cross 
demands, in such case, must be the 
subject of set-off under the statute, 
and not available at law, because of 
the insolvency; as where a party has 
a judgment against another, who has 
a counter-demand not in judgment, 
equity will restrain the collection of 
the judgment, if the plaintiff is in- 
solvent, and apply the counter-de- 
mand in satisfaction. But insolvency 
does not authorize a set-off in equity, 
which is not within the spirit of the 
statute, or where it interferes with 
the rights of third persons. It is a 
material, and sometimes a controlling 
circumstance, in determining whether 
the court shall exercise jurisdiction, 
and stay legal proceedings. But, to 
authorize its exercise in the case of 


before 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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ry.®* And it has been held that an individual partner 
may, in equity, set off his own judgment against an 
insolvent debtor who seeks to enforce a judgment 
against the firm.°® 


Debt due firm against individual debt of partner. 
In an action by an insolvent debtor of a firm against 
an individual partner, it has been held that plain- 
tiff’s indebtedness tu the partnership may be set off 
where all the partners assent,’ but not otherwise."+ 


Debt of partner to firm against debt of firm to 
partner. In a suit in equity by a member of an in- 
solvent partnership to dissolve and settle such part- 
nership, the individual indebtedness of the partner 
to his firm may be set off against plaintiff’s claim for 
an amount loaned by him to the firm.7? 


Debt of one partnership to another cannot be set 
off in a suit in equity brought by the representatives 
of a member of one firm, who has died since the con- 
tracting of the debt, against one member of the 
other, since the claims of the parties are not due 
in the same right, and could not have been set off 
in the lifetime of plaintiffs’ intestate.7? 


[§ 133] (c) Nonresidence.7* It has been held 
that if one partner of a nonresident firm is individ- 
ually indebted to a resident debtor of that firm, in 
a suit by the firm against such resident, he may plead 
the debt of the partner to him as an equitable set- 
off.7> But in another decision it was held that the 
mere fact that plaintiff and the partnership, of which 
he is a member and which is a debtor of defendant, 
are nonresidents does not amount to such a special 
equitable circumstance as will take the case out of 
the general rule against the set-off of a partnership 


71. 


legal demands, nonavailability at law, 
(Pa.) 464. 


the demands being subject to set-off 
under the statute, and insolvency, 
must concur. Watts v. Sayre, 76 Ala. 


SET-OFF AND COUNTERCLAIM 


Wrenshall v. Cook, 7 Watts 
See Peo. v. Michigan Ave. 
Trust Co., 229 Ill. A. 512 (on appoint- 
ment of a receiver for an insolvent 


[57 C.J.] 471 


debt against an individual debt and authorize the 
admission of the equitable set-off.’ ® 


[§ 134] (d) Statute of Limitations. When a 
partner is sued on a partnership debt and there ex- 
ists a demand in favor of the partnership which, 
had the firm instead of the partner been sued, could 
be set off, but which would not support an independ- 
ent action because barred by the statute of limita- 
tions, equity will give relief.77 


[§ 135] f. Survivorship, and Representation of 
Deceased Partner’*—(1) Actions by Surviving Part- 
ner. In an action by a partnership, defendant may 
set off a demand against a former partnership of 
which plaintiffs are the surviving members and to 
which they succeeded.‘ 


Action for money due firm. In some decisions, it 
is held or stated without qualification that, in a 
suit by a surviving partner to recover a debt due to 
the firm, defendant may set off a debt due to him 
from the surviving partner alone,®® and in others 
it has been held that such a set-off is permissible 
where it does not appear that the partnership cred- 
itors have any lien upon the account sued on®! or 
where there is no equitable interest in another which 
the law can protect.*2 On the other hand, it has 
been held that in an action by surviving members of 
a partnership to recover a debt due the firm, defend- 
ant cannot offset debts due him by individual part- 
ners,*? and in an action by a surviving partner for 
a debt due the firm, an individual debt against the 
deceased partner cannot be set off;** and this is so 
although the deceased partner agreed to pay de- 
fendant’s claim against him from partnership funds, 
where it was not shown that the surviving partner 


partnership accounting see Partner- 
ship § 265. 


79. Stewart v. Morris, 88 Fed. 461, 
32 CCA 7, 89 Fed. 290, 32 CCA 203. 


397, 399. 
68. Hahn v. Cook, 1 Tex. A. Civ. 
Cas. § 689. See Singer Mfg. Co. v. 


Wood, 1 Tex. A. Civ. Cas. § 1177 (as 
sustaining this view). 


69. Jeffries v. Evans, 6 B. Mon. 
(Ky.) 119, 48 AmD 158. See Boeger vy, 
Hagen, 204 Iowa 435, 215 NW 597, 55 
ALR 562 (where by statute a partner- 
ship debt is the individual debt of 
each member and his liability there- 
on a primary liability, an action may 
be maintained in equity against the 
receiver of an insolvent bank to com- 
pel the allowance of a set-off of a 
deposit in the name of an individual 
partner against a partnership note 
held by the bank). 


70. Chamberlin v. Stewart, 6 Dana 
(Ky.) 32; Wrenshall v. Cook, 7 Watts 
(Pa.) 464. 


“Ft can not be to the injury of. ei- 
ther of the joint creditors, for they 
secure a portion of their debt; nor 
would they join in the application for 
the off-set, if they were unwilling to 
apply their joint debt in that way. 
And no injustice is done to the in- 
solvent by requiring him to discount 
the debt due from him to two credi- 
tors, against a debt due from one of 
them to him, unless it can be regarded 
as doing him injustice to restrain him 
from taking advantage of his in- 
solvent condition to evade the pay- 
ment of his own debt, while he uses 
the power of a court of law to coerce 
from one of his creditors a debt due 
to him.” Chamberlin v. Stewart, 6 

Dana (Ky.) 32, 33. 


bank in which a partnership had a 
deposit, the partnership cannot apply 
the deposit in payment of individual 
notes executed by them to the bank, 
as the bank could not have brought 
action against the partnership on any 
of the notes). 


(a] Reason is that, as a general 
principle, partnership effects may not 
be taken to pay the separate debts 
of one of the partners. Wrenshall 
v. Cook, 7 Watts (Pa.) 464. 


72. Leach v. Gray, 201 Ala. 47, 77 
S 341, 7 ALR 890. 


“Tt cannot be urged against the 
set-off that Leach, being a partner, 
could not sue the partnership at law. 
The same rule does not obtain in 
equity, since that court, having taken 
over the liquidation of the partner- 
ship, ‘will proceed to the complete de- 
termination of all controversies 
touching . . its demands against 
the members’ thereof ‘and their 
claims.’” Leach v. Gray, 201 Ala. 47, 
48, 77 S 341, 7 ALR 890. 


73. Reed v. Whitney, 7 
(Mass.) 533. 


Gray 


74. WNonresidence generally see su- 
pra § 10 
75. Wallenstein v. Sellizman, 7 


Bush (Ky.) 175. 


76. Metcalf v. People’s Grocery 
Co., 24 Ga. A. 663, 101 SE 768. 


77. Fowler v. Bellinger, 140 Ala. 
240, 87 S 225. 


78. ‘Set-off and counterclaim in 


80. Carter v. Mizell, 214 Ala. 182, 
184, 106 S 846; Hewitt v. Hayes, 204 
Mass. 586, 90 NE 985, 27 LRANS 154; 
Holbrook v. Lackey, 13 Metc. (Mass.) 
132, 46 AmD 726; Cowden v. Elliott, 
2 Mo. 60; Nehrboss v. Bliss, 88 N. Y. 
600, 2 NYCivProc 39 [aff 13 NYWkly 
Dig 168] (recognizing rule). 


81. Meader v. Leslie, 2 Vt. 569. 
82. Meader v. Scott, 4 Vt. 26. 


“As the right was in him to collect 
all the demands due to him as sur- 
vivor, and as it was his duty to pay 
all debts which he has contracted on 
his own account, the debts due from 
and to him may be offset if the right 
of no other is affected.” Meader v. 
Scott, 4 Vt. 26, 30 


83. Sessoms v. Ballard, 160 Ark. 
146, 254 SW 446. 


[a] Reason assigned for this view 
being that the effect of allowing such 
offset would be to permit an indirect 
application of partnership assets to 
the payment of the private debts of 
members of the firm. Sessoms y. 
Ballard, 160 Ark. 146, 254 SW 446. 


84. Norment v. Johnston, 32 N. C. 
89. Compare Beesley v. Crawford, 19 
Oh. 126 (where one of two partners 
assigns to the other a book account 
belonging to the partnership, and aft- 
erwards, aS survivor, prosecutes a 
suit upon the same account, defend- 
ant, having at the time of assignment 
and trial an individual account against 
the assignee, may set off such account 
against the demand of plaintiff). 


472 [57 C.J.] 
had notice of such agreement.*® In a suit by a sur- 
viving partner in his own name on an obligation for 
a debt belonging to the partnership, but executed to 
him, defendant can set off a claim against the part- 
nership held by him®® without reference to the sol- 
vency or insolvency of the members of the firm.*? 


Action for money due plaintiff individually. In 
some decisions, it has been held or said that where 
a person who is a surviving partner sues for a debt 
owing to him individually, defendant may set off a 
partnership debt against it,** but there is authority 
to the contrary.*®® 


In an action by a surviving partner and another 
against a partnership for the balance of an account, 
defendants cannot plead by way of set-off a debt 
to them from one of plaintiffs alone, the demands not 
being mutual.°° 


[§ 136] (2) Actions against Surviving Partner. 
In an action against a surviving partner to enforce 
a partnership debt, he may set off®! or counter- 
claim®? a debt due him in his own right, because, as 
respects plaintiff, he may treat the debt as his own.? 
But unliquidated damages sustained by the surviv- 
ing partner cannot be counterclaimed.®* It has also 
been held®® or said®* that in an action against a sur- 
viving partner on a demand against him indiyid- 
ually, he may set off a claim against plaintiff in his 
favor as a surviving partner, but there is authority 
to the contrary." 


In action against surviving partner and widow 
and sole heir of deceased partner, who have formed 
a new firm, defendant may set off a debt due the 
old firm in an action against the new firm.®® 


In action by wife of deceased partner against 
surviving partner, upon a note made by the firm, the 
defendant eannot be permitted to set off an indebt- 


85. Norment v. Johnston, 32 N. C. 


89. mitted to set it off? 
the plaintiff for a debt due him, why 96. 
should he not set off a debt due to ss 
It seems to me, to fall with- 


86. Masterson vy. Goodlett, 46 Tex. 


himself ? 
87. Masterson v. Goodlett, supra. 
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on him; why then is he not to be per- 


in the strict letter of the act; 
are mutual debts. 
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edness alleged to be due him from the estate of the 
deceased partner on the ground that the money 
loaned to the firm, for which the note was given, 
was advanced to plaintiff by the deceased partner 
when his estate was in fact insolvent.?® 


[§ 137] (38) Actions by or against Administrators 
of Deceased Partners. In a suit by an administra- 
tor for a debt due his decedent, defendant may set 
off a debt due him by the firm of which decedent 
was a member, where by statute the estate of a de- 
ceased partner is liable for the whole debt of the 
firm of which he is a member whether the surviving 
partner be solvent or insolvent;! and in an action 
by the administrator of a deceased partner against 
the surviving partner to recover the share of the 
deceased partner in the partnership assets, the de- 
fendant may set off an indebtedness of decedent to 
him.? So also the administrators of a surviving 
partner may set off a partnership debt in an action 
against them in their representative capacity on a 
note made by the survivor.® 


[§ 138] 8. Debt or Demand of Husband or Wife 
of Party to Action*—a. Actions by Husband. The 
general rule is that in an action by a husband, de- 
fendant cannot set off® or counterclaim® a claim 
against the wife. Thus a debt due from a wife dum 
sola cannot be set off in an action by the husband 
alone,’ unless he promised to pay the debt after mar- 
riage, thereby making it his own,® and a claim 
against the wife or her separate property cannot 
be used as a set-off against a claim by her husband, 
without her expressed assent.® Nor, in an action 
by the husband, is it permissible to set off a claim 
for damages resulting from the tortious act of plain- 
tiff’s wife, it not appearing that the husband con- 
sented to the tort or gave to it his subsequent sane- 
tion.+® So in an action by plaintiff alone to recover 


{ Stidstone, 1 Esp. 47, 170 Reprint 275, 
He is sued by] 5 T. R. 493, 101 Reprint 277. 


‘ Newberry v. Trowbridge, 13 
Mich. 263. 


they 97. Smith’s Hst., 8 Pa. Dist. 168. 


¥ 2 The debts 
peer tary is yy eat ce, 6 Sees ie are, in the ariel esr sense of the word, Rohe pa Se v. Cutter, 18 Pa. Su- 
Reprint 715. i Bayer, ; mutual.” Lew Culbertson, 11] P&P 2° 
Serg. & R. (Pa) 48, 50, 14 AmD 607. 99. Little v. Simonds, 46 Minn. 380, 


89.. Waln v. Hewes, 5 Serg. & R. 


92. First Nat. Bank v. Silver, 45 


49 NW 186. 


ed aia a surviving partner may Mont: 281) tee ee ees 1. Blair v. Wood, 108 Pa. 278. 
choose to treat a partnership debt as 93. Waln v. Hewes, 5 Sere. & R. 2. Skillen v. Jones, 44 Ind. 136. 
due to him in Hoy right, it Gos (Pa.) 468. 8° Hala Brann lean 

not follow that a defendant sue or aK bs y 9 ; 

a debt separately due has a _ corre- ig Pears ene eyesht ow oan ae See also Husband and Wife § 


spondent right; and even if he had 
such a right at law, ' 
cery would, if the surviving partner 
were insolvent, interfere to prevent it 
from being exercised; and this on the 
same ground that it interferes to pre- 


chan- [a] 


counting 


Where the widow of a deceased 
partner received money belonging to 
the firm and permitted the partner- 
ship affairs to be settled without ac- 
therefor; 


; a administrator of wife see infra 


5. Vaught v. Wellborn, 16 Ala. 377; 


such money be-| Canfield v. Nagle, 19 Pa. Super. 210; 


vent an insolvent surviving partner 
from disposing of the stock or getting 
in the outstanding debts.” Waln v. 
Hewes, 5 Serg. & R. (Pa.) 468, 471. 


90. Richardson v. Windgate, 1 Oh. 
Dec. (Reprint) 478, 10 WestLJ 145. 


91. Cowden v. Elliot, 2 Mo. 60; 
Nehrboss v. Bliss, 88 N. we 600, 2 NY 
CivProc 39 [aff 13 NYWklyDig 168] 
(recognizing rule); Lewis v. Culbert- 
son, 11 Serg. & R. (Pa.) 48, 14 AmD 
607; Waln v. Hewes, 5 Serg. (oa Tate 
(Pa.) 468. 

“By the death of his partner, the 
onus of paying this debt was thrown 


longed to the surviving partner and 
the representatives of the deceased 
partner, and, where she was sole rep- 
resentative of the deceased partner 
and entitled to all the money collected 
by her, except that due the surviving 
partner, she owed him the duty of ac- 
counting to him severally for such 
money, making his claim for his share 
of the money held by her a proper 
subject of set-off in an action by the 
widow against him ona note. Schnell 
v. Schnell, 39 Ind. A. 556, 80 NE 4382. 


95. Holbrook v. Lackey, 13 Metc. 
(Mass.) 132, 46 AmD 726; Johnson y. 
Kaiser, 40 N. J. L. 286; Slipper v. 


Burrough v. Moss, 10 B. & C. 558, 21 
ECL 238, 109 Reprint 558; Wood v. 
Akers, 2 Esp. 594, 170 Reprint 466. 


6. Harrison v. State Banking, etc., 
Co., 15 S. D. 304, 89 NW 477. 


7. Burrough v. Moss, 10 B. & CG. 
558, 21 HCI 238, 109 Reprint 558; 
eee v. Akers, 2 Esp. 594, 170 Reprint 


8. Wood v. Akers, supra. 


sp Canfield v. Nagle, 19 Pa. Super. 


pean Vaught v. Wellborn, 


16 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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money overpaid by him on a mortgage given by 
himself and wife on his wife’s property, the amount 
due on another mortgage assumed by the wife as 
part of the purchase price of the property involved, 
eannot be offset, because she is not a party.'! It 
has been held, however, that a person advancing to 
a married woman deserted by her husband and left 
wholly without provision, sums of money, which 
have been actually laid out in the purchase of nee- 
essaries for her, is, in a court of equity, entitled to 
stand in the place of the trades-people supplying 
those necessaries, and the sums so advanced and so 
laid out constitute an equitable set-off against the 
legal debt to the husband from the person making 
those advances.?? 


Claim against husband and wife jointly cannot 
be set off!? or counterclaimed!? in an action by the 
husband. 


In action to recover legacy to wife, in an action 
by her husband against the executor, the executor 
may set off a debt by the husband to the testator, 
where the husband may make such legacy his own 
by any step which amounts to a reduction of it to 
possession.?® 


In action by assignee of chose in action assigned 
by husband, defendant cannot set off a claim against 
the wife of the assignor.*® 


In action by assignees of bankrupt on a promis- 
sory note given to the bankrupt’s wife before mar- 
riage, the maker cannot set off a debt due to him 


11. Harrison v. State Banking, etc., 
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that sum, injuries to his wife’s sepa- 
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from the bankrupt.1* 


[§ 139] b. Actions against Husband. In an ac- 
tion against the husband, he cannot plead by way 
of set-off,'® counterclaim,'® compensation?® or re- 
convention?! a claim in the right of the wife, or 
constituting her separate property, or a debt due 
to, or claim owned by, him and his wife jointly.” 
And it has been held that a note in the hands of a 
defendant, given by plaintiff, but payable to a third 
person, although belonging to defendant in right of 
his wite, is not available as an offset, unless there is 
an express promise on the part of plaintiff, to pay 
the amount called for by the note, to defendant.” 
Howeyer, a husband may plead by way of a set-off 
a claim for services rendered by his wife, where the 
earnings of the wife belong to the husband.?4 


Chose in action of which wife died seized. Since 
a husband cannot recover choses in action of which 
his wife died seized, and to which he is entitled as 
a distributee, except through administration, such 
claims are not due to him personally, and cannot, 
therefore, be set off against a personal debt due by 
him to plaintiff.?® 


Rental of premises owned by husband and wife 
as tenants by the entirety may be set off in an ac- 
tion against the husband by the party owing it.?® 


[§ 140] c. Actions by Wife. It is well settled that 
in an action by wife to enforce a claim due her as 
her separate property, defendant cannot set off,27 or 


of set-off a judgment recovered by one 


Co., 15 S: D: 304, 89 NW 477. 


12. Jenner v. Morris, 1 Dr. & Sm. 
334, 62 Reprint 362. 


13. Congdon v. Torrey, 95 Vt. 38, 
412) AY 202. 
[a] For the reason that the rule 


requiring mutuality of demands pre- 
cludes the setting off of a several debt 
against a joint debt. Congdon v. Tor- 
rey, 95 Vt. 38, 112 A 202. See also 
supra § 111. 


14. Richards v. Reed, 6 Misc. 217, 
26 NYS 540. 


15. Lowman’s App., 3 Watts & S. 
(Pa.) 349. 
16. Shields v. Stark, (Tex. Civ. A.) 


51 SW 540. 


17. Yates v. Sherrington, 11 M. & 
W. 42, 152 Reprint 708 (‘If the as- 
signees can bring an action in their 
own name, then it is quite decided 
that a set-off cannot exist of any 
claim due in respect of the husband 


and wife, or from the husband and 
wife’). 

18. Ind.—McCarty v. Mewhinney, 
8 Ind. 513. 


Tenn.—Ewing v. Coffman, 12° Lea 


Tex.—King v. Driver, (Civ. A.) 183 
SW 87. 


Wis.—Dolph v. Rice, 21 Wis. 590. 


Eng.—Ex p. Blagden, 19 Ves. Jr. 
465, 34 Reprint 589; Paynter v. Walk- 
er eBuller Na Bork: 


[a] Rule applied.—(1) One who is 
sued for money borrowed from an in- 
surance company cannot set off the 
equitable value of a policy on his life 
belonging to his wife. Ewing v. Coff- 
man, 12 Lea (Tenn.) 79. (2) A hus- 
band who obtained money from plain- 
tiff on fraudulent representations can- 
not set off, as against an action for 


rate property by plaintiff. King v. 
Driver, (Tex. Civ. A.) 183 SW 87. 


[b] Note given to wife before mar- 
riage.—A promissory note given to a 
feme covert for money belonging to 
her before her marriage, and remain- 
ing her separate property afterwards, 
cannot, under the statutes of this 
state, be pleaded as a set-off in a suit 
against her husband. McCarty v. Me- 
whinney, 8 ind. 513. 


{c] Debt from a bankrupt to a 
married woman dum sola cannot be 
set off against a debt from her hus- 
band to the bankrupt. Ex p. Blag- 
den, 19 Ves. Jr. 465, 34 Reprint 589. 


19epChattee v.. Cox, 1 Elite (Ni yee) 
78; Dolph v. Rice, 21 Wis. 590. 


[a] Thus, when defendant gives 
his note as his wife’s agent for her 
debt, and liquidates it with his check, 
in a suit on such check defendant can- 
not set up an indebtedness of plaintiff 
to his wife on account by way of coun- 
terclaim. Dolph v. Rice, 21 Wis. 590. 


20. Stokes v. Forman, 12 La. Ann. 
671 (where a purchaser at the succes- 
sion sale gave his note for the price 
and subsequently married the widow 
of the deceased, he could not in an 
action upon the note plead in compen- 
sation the interest of his wife in the 
community of her former husband and 
herself). 


21. Smith v. Reddick, 42 La. Ann. 
1055, 8 S 539 (husband cannot recon- 
vene for claims of the community, and 
obtain judgment during the existence 
of the community, where the wife 
sues for the resumption of the con- 
trol and administration of her para- 
phernal property). 


22. Atkins v. Churchill, 19 Conn. 
394; Brooks v. Turner, 638 Ga. 297. 
[a] Rule applied.—(1) In an ac- 


tion of book debt against two defend- 
ants, defendants cannot plead by way 


of them and his wife against plaintiff 
and a third person, the demands not 
being mutual. Atkins v. Churchill, 19 
Conn. 394. (2) In an action ona note 
defendant cannot plead by way of set- 
off that plaintiff has wrongfully pos- 
sessed himself of the estate of defend- 
ant’s wife’s father, that said estate is 
situated in another state, and that the 
share of defendant and his wife 
amounts to a larger sum than that 


ae for. Brooks v. Turner, 63 Ga. 
23. EFrench v. Garner, 7 Port. 


(Ala.) 549. 


24. Cranor v. Winters, 75 Ind. 301. 
; on Richter v. Hanneman, 119 Fed. 
Tihs 

26. Way v. Root, 177 Mich. 418, 140 
NW 577. 


[a] Reason is that “while cover- 
ture continues, the husband has the 
control, use, rents, and profits of an 
estate by entirety.” Way v. Root, 177 
Mich. 418, 140 NW 577, 581. 


27. Cal.—Dickinson jy. 
Caltavl. 


Ill— Hankins v. Beatty, 31 Ill. A. 


239. 


Owen, 11 


Iowa.—Stannus vy. Stannus, 30 Iowa 


°. 


Kan.—Challis v. Wylie, 35 Kan. 506, 
11 P 438. 


Ky.—Terry v. Warder, 78 SW 154, 
25° KyL 1486; Owsley v. Owsley, 77 
SW 394, 25 KyL 1194. 

Miss.—Doyle v. Orr, 51 Miss. 229. 


Pa.—Naglee v. Ingersoll, 7 Pa. 185; 
Flory _v. Becker, 2 Pa. 470, 45 AmD 
610; Fink v. Hake, 6 Watts 131. 


S. C.—Roberts vy. Adams, 2 S. @ 
AE Lewis v. Thompson, 19 S. C. Eq. 


Tex.—Carr v. Tucker, 42 Tex. 330. 
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counterclaim,” 


not having attached, 
band cannot be set off.?° 


band.°° 


Va.—May v. Boisseau, 12 Leigh (39 
Was) bia. 


Wis.—Sloteman y. Thomas, 
Mfg. Co., 69 Wis. 499, 34 NW 225. 


See Negley v. Stone, 32 Misc. 733, 
66 NYS 449 (in an action by a mar- 
ried woman, defendant was not enti- 
tled to set off the value of his medi- 
eal services to plaintiff and her fam- 
ily, since her husband, and not she, 
was liable for such services. It did 
not appear in the report of this deci- 
sion what the cause of action was). 


[a] Rule applied.—(1) A creditor 
of the husband is not entitled to set 
. off the husband's debt to him against 
a fund which the wife was entitled 
to have settled upon her, as between 
her and her husband. Terry v. Ward- 
er, 78 SW 154, 25 KyL 1486. (2) In 
an action upon a note given in a 
transaction involving an exchange of 
real estate and made payable to the 
wife of one of the parties thereto at 
his request, the court held insuffi- 
cient as a defense, a claim that the 
note was satisfied by the payment of 
costs and expenses incurred by the 
maker in enjoining the cutting of tim- 
ber by third persons on the lands so 
taken by him in trade, and that it was 
the bona fide property of the payee. 
Hankins v. Beatty, 31 Ill. A. 239. 


[b] In action on note transferred 
by husband to wife, a claim against 
the husband cannot be pleaded as a 
set-off if the claim pleaded as a set- 
off constituted an independent cause 
of action against the husband and was 
in no wise connected with the note 
sued on. Stannus v. Stannus, 30 Iowa 
448. To same effect Challis v. Wylie, 
35 Kan. 506, 11 P 438. 


[ce] In action to recover purchase 
money of land which was her separate 
estate, and sold by her to defendant, 
he cannot set off a note executed to 
him by plaintiff and her husband, 
since in legal effect the note is the 


etc., 


contract of her husband alone, and 
imposes no liability on plaintiff. 
Doyle v. Orr, 51 Miss. 229. 


[d] In action to recover separate 
property and damages for its deten- 
tion, a debt due from the husband to 
defendant cannot be set off. Carr v. 
Tucker, 42 Tex. 330. 


fe] In suit to recover rent due to 
separate estate, a demand against her 
husband cannot be set off, although he 
has been authorized by her to receive 
the rent without accounting, and al- 
though he had offered to allow a part 
of the claim against him toward the 
debt for rent. Naglee v. Ingersoll, 7 
Pa, 185, 


[f] On bill to establish and enforce 
an express trust by which defendant 
took her property on an agreement 


a claim against the husband. 
in an action by the wife to reduce to possession 
a chose in action accruing to her in her own 
right after marriage, the husband’s marital right 
a claim against the hus- 
And where, in an action 
by the wife in her own name to recover judgment 
on notes and for a decree foreclosing a mortgage 
given to seeure them, the court erroneously refuses 
a motion to have the husband made a party plain- 
tiff as being the real party in interest, defendant 
cannot counterclaim a demand against the hus- 
But in an action by the wife for services, 
defendant has been permitted to set off a debt due 
from the husband, on the ground that the wife’s 
earnings belong to the husband;*+ and where the 
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So 


state.?° 


claimed.*® 


with the wife and by the consent of 
her husband to hold and employ it 
for her sole and separate use, the 
debts of her husband to the trustee 
cannot be set off by the latter against 
the wife’s praperty in his hands. 
ioe v. Owsley, 77 SW 394, 25 KyL 


{g] In action by widow for her 
distributive share (1) of an estate, the 
administrators cannot set off a debt 
due from the husband of plaintiff, he 
never having reduced her distributive 
share into possession during his life. 
In these circumstances it remains the 
property of the wife. Flory v. Beck- 
er, 2 Pa. 470, 45 AmD 610. (2) The 
debt of a husband, during coverture, 
cannot be set off, after divorce, 
against the wife’s distributive share 
in her father’s estate, although the de- 
cree of divorce is subsequent to the 
testator’s death; the divorced hus- 
band never having laid claim to the 
distributive share before dissolution 
of the marriage, all right or authority 
on his part to do so is gone by the 
dissolution of the matrimonial bonds, 
and the divorced wife has become en- 
titled to demand and receive the share 
in the same manner as if she had nev- 
er been married. Fink v. Hake, 6 
Watts (Pa.) 131. 


[h] Action after husband’s death 
on note executed to wife.—The right 
of action on a note executed to the 
wife alone for a debt to her dum sola, 
survives to her on the death of her 
husband; and, in an action on the 
note, no debt due from the husband 
can be set off against her claim on the 


note. May vy. Boisseau, 12 Leigh (39 
Va.) 522. 
[i] Bill to compel payment of leg- 


acy.—Where a legacy is bequeathed 
to a wife by a will, the terms of which 
showed that it was intended as a 
separate provision for her, the execu- 
tor cannot, on a bill to compel the 
executor to pay over the legacy, set 
off the debt of the husband who is in- 
solvent. Lewis v. Thompson, 19 S. C, 
Eq. 75. 


28. Lampman v. Lamping, 70 Colo. 
167, 199 P 418; Scott v. Kona Dev. Co., 
21. Hawaii 258: Paine v: Hunt, 40 
Barb. (N. Y.) 75; Sloteman v.. Thom- 
ae etc., Mfg. Co., 69 Wis. 499, 34 NW 

ov. 


[a] Rule applied.—Where to dis- 
charge a certain indebtedness of a 
third person, defendant gave to him 
his promissory note, payable to plain- 
tiff, a married woman, and the note, 
by direction of the third person, was 
subsequently given to plaintiff as a 
sift to her, and as her separate prop- 
erty, in an action by the wife on such 
note, counterclaims against her hus- 
band could not be set up. Paine y. 
Hunt, 40 Barb. (N. Y.) 75. 


[§ 141] d. Actions against Wife. 
against a wife she cannot set off a debt claimed in 
the right of her husband,*? nor can such a claim 


[§§ 140-141 


wife is only the nominal plaintiff and the husband. 
is the real party in interest, a debt due from the 
husband may be set off.*? 
ment of mutuality of demands,** the wife cannot 
maintain an action to secure a set-off or claim for 
damages against a judgment against her husband to 
which she was not a party;** and this is so although 
defendant was insolvent and a nonresident of the 


Because of the require- 


In action as administrator of the wife, a claim 
against the husband personally cannot be counter- 


In an action 


[b] In action for use and injury to 
personal property bought by her 
from her husband, defendant cannot 
set off or counterclaim a demand 
against the husband, although he had 
no notice of the sale of the property 
to her, at least where he does not 
show that he acted on the belief that 
the husband was the owner.  Slote- 
man v. Thomas, etc., Mfg. Co., 69 Wis. 
499, 34 NW 225. 


[ec] In replevin by a married wo- 
man, a nonsuit was properly granted 
as to defendant’s counterclaims where 
the evidence showed that his claims 
were against plaintiff's husband. 
Lampman v. Lamping, 70 Colo. 167, 
LOONEY 4:82 


29. Roberts v. Adams, 2 S. C. 337 
(where a wife was entitled to a dis- 
tributive share of an intestate estate, 
and her husband at the sale of the 
estate by the administrator, made pur- 
chases on credit giving his note there- 
for, on bill by the wife for account 
and settlement the note of the hus- 
band could not be set off against her 
claim). 


30. Campbell v. Kearns, 
287, 90 P 108. 


31. Emmertz v. Thurlow, 3 Del. Co. 
(Pa.) 368. 


32. Challis v. Wylie, 35 Kan. 506, 
11 P 438; Citizens’ Bank v. Bowen, 21 
Kan. 354. 


[a] Rule applied.—In an action by 
a wife to recover a deposit made in 
defendant’s bank out of funds arising 
from the sale of her husband’s home- 
stead, the bank may set off its claim 
against the husband, since the hus- 
band is the real party in interest. 
Citizens’ Bank v. Bowen, 21 Kan. 354. 


Debts and demands of nominal par- 
ties and real parties in interest gen- 
erally see supra § 99. 


13 Ida. 


33. See supra § 95. 
exe Barnes v. Esch, 87 Or. 1, 169 P 
35. Barnes v. Esch, supra. 


36. Holliday v. McMillan, 83 N. C. 
270 (where personal property, the 
separate estate of a married woman, 
is sold under execution for a debt of 
the husband, the purchaser, when sued 
by the husband after the wife’s death, 
as her administrator, for conversion 
of the property by reason of such sale, 
cannot set up as a counterclaim his 
claim to be reimbursed the amount of 
his bid at such sale, because such 
claim is against the execution debtor, 
and therefore it cannot be the basis 
of any demand against the wife or her 
estate). 


37. Reuter v. Sullivan, (Tex. Civ. 
A.) 47 SW 683. 


os 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 141-144] 


be pleaded in compensation.38 


[§ 142] e. Actions by Husband and Wife—(1) 
Separate Claim against Husband—(a) In Actions 
Based on Wife’s Choses in Action. A wife’s right 
of survivorship in respect of choses in action be- 
longing to her, before or after coverture, until re- 
duced to his possession by her husband,*® is a right 
treated by the law as an interest of substance and 
importance and entitled to protection.*® According- 
ly, where husband and wife join in an action on a 
chose in action owned by her before marriage, a 
set-off of the husband’s separate debt is not permis- 
sible.t44 So also where husband and wife join in 
an action on a chose in action accruing to the wife 
after marriage, a debt due by the husband alone 
eannot be pleaded as a set-off,*? since the right of 
survivorship in the wife might thereby be defeat- 
ed.t® It has been held, however, that where hus- 
band and wife sue for property claimed through 
the wife, and during the pendency of the suit the 
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husband sells his interest and dies, a court of equity 
will allow a credit for the purchase money to be set 
off against the wife where the purchaser had the 
possession.44 But to set off a debt of a deceased 
husband against his widow the equity must be clear- 
ly shown, and, although the husband died insolvent, 
if the widow is not insolvent and the demands are 
not connected, and no understanding is shown in 
the parties that one demand should be set off against 
the other, equity will not allow the set-off.*® 


[§ 143] (b) In Actions Relating to Wife’s Sep- 
arate Property. In an action by husband and wife 
based on a debt or claim which is the separate prop- 
erty of the wife, a debt of the husband cannot be 
set offt® or pleaded in compensation.*? 

[§ 144] (c) In Actions on Debts or Claims Owned 
by Husband and Wife Jointly. In an action by 
husband and wife on debts or claims owned by them 
jointly, a claim against the husband individually 
cannot be set off.4® 


38. Buard v. Buard, 5 Mart. N. S. 
that) 132: 


39. See Husband and Wife § 54. 


40... Morris ‘-y.> Booth, $5 Ala. ..907; 
Wingate v. Parsons, 4 Del. Ch. 117; 
Tillett v. Com., 9 B. Mon. (Ky.) 438; 
Mollan v. Griffith, 3 Paige (N. Y.) 402, 
406. And see Husband and Wife §§8 
54, 676, 678, 698. 


41. Smith v. Johnson, 5 Del. 40; 
Tillett v. Com., 9 B. Mon. (Ky.) 438; 
Darnall v. Hill, 12 Gill & J. (Md.) 
388. 


[a] Rule applied.—(1) To an ac- 
tion by husband and wife on a note to 
the wife dum sola, defendant cannot 
plead by way of set-off a sale of goods 
to husband and wife, since this is the 
husband’s separate liability. Smith 
vy. Johnson, 5 Del. 40. (2) In a suit 
by a husband and wife, claiming a 
portion of rents and profits as dam- 
ages for the detention of her dower in 
her former husband’s estate and in 
lieu of dower, defendants, as heirs at 
law of the first husband of the wife, 
eannot set off a demand which they 
may have against the second husband 
for the use and occupation of the land 
during their minority, the two claims 
not being due in the same right. Dar- 
nall v. Hill, 12 Gill & J. (Md.) 388. 
(3) Where A married B, who was 
ward under C, by whom B’s property 
was held as guardian, in an action on 
his bond for the use of A and B, the 
claim due from C to B, as his ward, 
having never been reduced into A’s 
possession, C was not entitled to set 
off debts due from A to him. Tillett 
v. Com., 9 B. Mon. (Ky.) 438. 


42. Morris v. Booth, 8 Ala. 907; 
Wingate v. Parsons, 4 Del. Ch. 117; 
Mollan v. Griffith, 3 Paige (N. Y.) 402; 
Farrow v. Farrow, 12 8S. C. 168. 


[a] Rule applied.—(1) Where hus- 
band and wife join in an action upon 
a promise made to the wife after mar- 
riage, a debt due by the husband alone 
cannot be pleaded as a set-off. Mor- 
ris v. Booth, 8 Ala. 907. (2) In an 
action to recover a legacy bequeathed 
to the wife during coverture, a debt 
from the husband to the testator in 
his lifetime cannot be set off. Win- 
gate v. Parsons, 4 Del. Ch. 117. (3) 
Where a husband has received a leg- 
acy due to his wife, and has given 
security to refund the same in case 
of a deficiency in assets, the executor 
cannot, in an action by the husband 
and wife against him to recover the 
rents and profits of her real estate, 
show such a deficiency of assets and 
set off the same against the claim for 


such rents and profits, the demands 
not being due in the same right, the 
demand for the rents and profits being 
due in the right of the wife, and the 
right to a refund of the legacy in case 
of a deficiency being against the hus- 
band on his security to refund. Mol- 
lan v. Griffith, 3 Paige (N. Y.) 402. 
(4) Bond for purchases made at an 
estate sale cannot be set off against 
the distributive share of the purchas- 
er’s wife in the estate as the marital 
right of the husband does not attach 
to the undivided interest coming to 
his wife. It must have come into pos- 
session. Farrow v. Farrow, 12 S. C. 
168. 


43. Morris v. Booth, 8 Ala. 907. 


44. Holloway v. Conner, 3 B. Mon. 
(Ky.) 395. 


45. Houston v. Maddux, 179 Ill. 
377, 538 NE 599 [rev 73 Ill. A. 203]. 


46. Conn.—Whiting v. Beckwith, 
81 Conn. 596. 


Ky.—Green v. Carson, 4 Metc. 76; 
Gelhaar v. Hesse, 13 Kyl 141. 


4 N. H.—Pierce v. Dustin, 24 N. H. 
w La 


Pa.—Jamison v. Brady, 6 Serg. & 
R. 466, 9 AmD 460. 


Tex.—Hubby v. Camplin, 
582. 


Ont.—Linden y. Buchanan, 29 U. C. 
OMBals ' 


{a] In such an action for her per- 
sonal services, a claim against the 
husband cannot be set off by defend- 
ant where by statute money due for 
services by the wife is protected as 


22 Tex. 


hers. Whiting v. Beckwith, 31 Conn. 
596. 
{b] In such an action for rent.— 


(1) Where the wife is entitled by 
statute to the rent of land acquired 
by her by inheritance before mar- 
riage, in an action to recover the rent 
in which her husban'd’s name is 
joined for conformity, a set-off of a 
judgment in favor of defendant and 
against the husband cannot be plead- 
ed. Linden v. Buchanan, 29 U. C. Q. 
B. (Ont.) % (2) In an action by a 
husband and wife and their assignee 
on two notes, one executed to her 
and the other to her and her husband 
jointly, and both reciting that they 
were given to secure the rent of a 
tract of land which had been assigned 
to her for dower in the estate of her 
former husban'd, defendant cannot set 
up demands against the husband as a 
set-off against the debts sued on, 
where it is provided by statute that 


neither the real estate of the wife nor 
rent thereof shall be liable for any 
debt or responsibility of his con- 
tracted or incurred before or after 
marriage, since allowing the set-off 
in such a case would be in effect to 
subject the rent of the wife’s land to 
the payment of the separate debts of 
the husband, which cannot be done. 
Green v. Carson, 4 Metec. (Ky.) 76. 


[c]_ In such an action on a note 
(1) which is the separate property of 
the wife, defendant cannot set off a 
separate liability of the husband... 
Hubby -v. Camplin, 22 Tex. 582. (2) 
To entitle defendant to sustain a plea 
of set-off against the note, the evi- 
‘dence must be sufficient’ to establish 
it as a legal charge against the sepa- 
rate property of the wife. Hubby v. 
Camplin, supra. 


[d] In such an action to recover a 
legacy (1) given to the wife for her 
sole use, a set-off of demands against 
the husband will not be allowed. 
Pierce v.. Dustin, 24 NE: 447.62) 
bequest to a married woman ‘for her 
own use” being equivalent to a be- 
quest to her for her separate use, in 
an action by the husband and wife 
for the legacy a debt due by the hus- 
band to the testator cannot be set off. 
Jamison v. Brady, 6 Serg. & R. (Pa.) 
466, 9 Am. Dec. 460. 


[e] Seizure and sale of separate 
property.—A judgment against a hus- 
band cannot be set off against a judg- 
ment in favor of the husband and 
wife for damages arising from the 
seizure and sale of the wife’s sepa- 
rate property. Gelhaar v. Hesse, 13 
KyL 141. 


47. Defau v. Pelane, 15 La. 273 (in 
a suit by husban'’d and wife to recover 
a note, the wife’s property, placed in 
defendant’s hands to discount, he can- 
not plead in compensation a sum due 
him by the husband). 


48. Wulschner v. Sells, 87 Ind. 71; 
Bentz v. Bentz, 95 Pa. 216; Glazebrook 
v. Ragland, 8 Gratt. (49 Va.) 332. 
Compare Ferguson v. Lothrop, 15 
Wend. (N. Y.) 625, 627 (where the 
husband may bring the action in his 
own name, he cannot defeat the right 
of set-off by joining his wife as a co- 
plaintiff. Therefore, where a lease is 
made by husband and wife of prem- 
ises belonging to the wife, and an ac- 
tion is brought for the recovery of 
the rent, the lessee is entitled to set 
off a demand against the husband 
alone, although the suit be in the 
names of both husband and wife. In 
support of this view it was said: “He 
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[§ 145] (2) Separate Claim against Wife. When 
husband and wife join in an action upon a promise 
made to the wife, a debt secured by a contract made 
by the wife after marriage cannot be pleaded as a 
set-off.49 But in an action brought by the original 
obligee of a bond for the use of a married woman 
and her husband, it was held without discussion that 
the maker may set off an account for medical servic- 
es rendered for the married woman before her mar- 
riage, the wife and her husband being plaintiffs ben- 
eficially interested in the action.®°® And it has been 
held that upon a suit by husband and wife on a 
note given to them jointly for a debt created with 
defendants, by the dealing of the wife with the 
consent of the husband, defendants may set off an 
account not included in the note, created in the 
same ¢éourse of dealing.’ 


[§ 146] (8) Joint Claim against Husband and 
Wife. Where husband and wife join in an action on 
a chose in action accruing to her during coverture, a 
debt due by the husband and wife jointly cannot be 
pleaded as a set-off,°? since a. joint promise by them 
would, in any conceivable case, be void at law as 
regards the wife, and would in effect be the prom- 
ise of the husband.** 


[§ 147] f. Actions against Husband and Wife. 
Where husband and wife are sued on a joint labil- 
ity, the husband cannot set off a debt due himself ;°* 
or set up by way of cross demand a claim in his 
favor against plaintiff.>> So in such action, the 
husband and wife cannot set up by way of cross de- 
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mand a claim against plaintiff existing solely in fa- 
vor of the wife;°* nor can the wife plead as a coun- 
terclaim a claim against plaintiff existing in her 
favor alone.®? Where the cause of action is only 
against the separate property of the wife and the 
husband is joined as a technical party only, debts 
due from plaintiff to the husband cannot be pleaded 
as a counterclaim.®’ And it has similarly been held 
that in an action against husband and wife to fore- 
close a mortgage on his property executed by them, 
a claim against plaintiff in favor of the wife and 
others cannot be set off, she having no individual or 
proprietary title to the land mortgaged or being in 
any way liable for the debt.®® It has been held, 
however, that in a suit to foreclose a mortgage on 
the wife’s separate property given by husband and 
wife to secure the payment of a loan made to the 
husband, a cross complaint in the nature of set-off 
for moneys alleged to be due and owing by plaintiff 
to the husband may properly be pleaded;°° and 
that when suit is brought against husband and wife 
on a note executed by the wife dum sola, the hus- 
band may set off one half of the amount paid him 
before suit brought on a judgment which was recov- 
ered against the wife dum sola and plaintiff, on a 
note executed by them jointly.*+ 


On joint and several obligation. In accordance 
with principles elsewhere considered,®? in an ac- 
tion on a joint and several obligation or liability of 
a husband and wife a separate demand in favor of 
the husband may be counterclaimed.®* 


might have executed the lease alone; 
the rent belonged to him, and he 
might have collected it in his own 
name upon) the present lease, or he 
might use the name of his wife as he 
has done. The money, however, was 
due to him, and ought to be subject to 
any legal set-off against him. A le- 
gal demand against him ought not to 
be defeated by making an unneces- 
sary use of the name of his wife. 
Even supposing a judgment recovered 
would survive, that does not ‘deter- 
mine the set-off against the defend- 
ant’). 


[a] Rule applied.—(1) In an ac- 
tion by a husband and wife on a note 
executed by defendant to them as 
joint payees, defendant cannot set off 
a debt due him by the husband (Wul- 
schner v. Sells, 87 Ind. 71; Bentz v. 
Bentz, 95 Pa. 216) (2) and this is so 
although the consideration moves 
solely from the husband, the note 
having been executed to himself and 
his wife jointly at his 
(Wulschner v. Sells, supra). 
Where land, conveyed by a husband 
in thus for himself and wife by deed 
not duly recorded, was subsequently 
sold under decree in a suit by them 
against the trustee brought to en- 
force the sale, the purchaser is not 
entitled to set off, in an action against 
him for the balance due on the pur- 
chase-price, a claim against the hus- 
band which accrued subsequent to the 
purchase, the demands not being mu- 
tual, and the husban‘d’s interest in the 
trust estate being a joint interest. 
Glazebrook v. Ragland, 8 Gratt. (49 
Va.) 332. ; 


49. Morris v. Booth, 8 Ala. 907. 


“By the coverture, her legal exist- 
ence is merged, and she can do no 
act which can operate as a contract 
to charge either her or her husband, 


unless in the latter case, when she is 
presumed to act as his agent.” Mor- 
ris v. Booth, 8 Ala. 907, 908. 


50. Gary v. Johnson, 72 N. C. 68. 
51. Case v. Byrne, 12 Ala. 115. 


“Tt is in law a promise to the hus- 
band, and he being responsible for 
the debt created by his wife to the 
defendants, when acting by his con- 
sent, the debt sued on, and the one 
offered to be set off, are due in the 
same right, and may be set off, the 
one against the other.” Case v. 
Byrne, el2ic Ala. Tabs ie 


52. Morris v. Booth, 8 Ala. 907. 
53. Morris v. Booth, supra. 

AP te Lueas v. Johnson, 176 Ill. A. 
By 
[a] Effect of failure to serve wife 


with process.—The rule applies al- 
though the wife is not served with 
process, since she can be brought in 
by scire facias and made a party to 
the judgment. Lucas v. Johnson, 176 
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55. Musselman vy. Galligher, 32 
Iowa 383. 

56. Musselman v. Galligher, su- 
pra. 

57. Evans v. Evans, 202 Iowa 493, 


210 NW 564. 


[a] Thus in an action against hus- 
band and wife to cancel a conveyance 
to her by the husband as fraudulent 
and to subject the land conveyed to 
the payment of a judgment in favor 
of plaintiff, the wife cannot set up as 
a counterclaim a claim for board fur- 
nished plaintiff. Evans v. Evans, 202 
Iowa 498, 210 NW 564. 


58. Carpenter v. Leonard, 5 Minn. 
155 (“A debt due from the plaintiff 
to a stranger might with equal pro- 


priety be set up against the claim of 
the plaintiff’’). ; 


59. Hendricks v. Toole, 
340. 


60. Daly v. National L. Ins. Co., 
64 Ind. 1. 


29 Mich. 


61. Johnson v. King, 20 Ala. 270. 
{a] In support of this view it was 
said: “The plaintiff and his mother, 


one of the defendants, in the absence 
of proof to the contrary, were joint 
makers of the notes, upon which these 
judgments were recovered, by the rule 
just stated above, and being such 
were liable to contribution as between 
themselves. When, therefore, defend- 
ant Johnson, as husband of Mrs. King, 
was compelled to pay these judg- 
ments, he would succeed to her right 
to claim contribution of the other 
joint maker, the plaintiff. He could 
have sued plaintiff for the amount 
and recovered, and it follows, that he 
would have the right to set off the 
amount in this action when sued by 


plaintiff.” Johnson v. King, 20 Ala. 
270, 274. 
62. See supra § 115. 


63. American Guild v. Damon, 107 
App. Div. 140, 94 NYS 985 [rev on 
other grounds 186 N. Y. 360, 78 NE 
1081]; Conway v. Smith, 13 Wis. 125. 


{a] Recoupment.—In action for 
Services to wife, latter could recoup 
for negligence, although husband was 
jointly liable with her for plaintiff’s 
bill. Pitts v. Ross, 238 Ill. A. 516. 


[b] Rule applied—In an action 
against husband and wife, upon a 
joint and several note given by them 
for materials, ete., for the construe- 
tion of a house upon the wife’s land, 
a claim of the husband against plain- 
tiff for damages in consequence of his 
having furnished doors for said house 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Judgment in favor of wife against judgment 
Where judgment in an action 
against husband and wife is rendered against the 
husband and in favor of the wife for costs, the 
judgment against the husband may be discharged 
pro tanto by offsetting the smaller judgment in fa- 
vor of the wife, under a statute providing that all 
property acquired by either the husband or the wife 
after marriage shall be community property, sub- 


against husband. 


ject to the husband’s debts.°4 


made of unseasoned lumber, contrary 
to his agreement with the husband 
that the same should be made of sea- 
soned lumber (for which doors plain- 
tiff had been paid the contract price), 
may be set up by the husband as a 


counterclaim. Conway v. Smith, 13 
Wis. 125 
{c] Foreclosure of mortgage se- 


curing joint and several bond.—In an 
action against the husband and wife 
to foreclose a mortgage executed by 
them to secure their joint and several 
bond, a claim by the husband alone 
against the mortgagee is a good set- 
off and extinguishes the liability on 
the mortgage and the obligation se- 
cured by it, although the action is in 
form joint. American Guild v. Da- 
mon, 107 App. Div. 140, 94 NYS 985 
{rev on other grounds in 186 N. Y. 
360, 78 NE 1081]. 


64. Adams v. Baker, 24 Nev. 375, 
DOEPPr362. 
* 65. See also supra §§ 4-10, 74, 91, 
96, 117. 

66. Lane v. Fallen, 16 Md. 352 


(where a single woman loaned money 
to a married woman, who had a Sepa- 
rate estate, to assist her in improving 
her property, and for a part of the 
money so loaned the married woman 
gave her note, and subsequently the 
single woman married, and she and 
her husband filed a bill against the 
married woman and her husband, 
praying that the note might be paid 
out of her separate estate, defend- 
ants might plead as a set-off a judg- 
ment recovered by the husband 
against the complainants for the 
board of the single woman before her 
marriage). 


67. Cross references: 


Availability of assigned demands 
against assigned causes of action 
see infra §§ 180-182. 

Effect of assignment on rights and 
liabilities of parties generally see 
Assignments §§ 145-172. 


Liability of last connecting carrier 
collecting entire charges to claims 
and deductions against prior car- 
rier see Carriers § 899. 


Right to assert claim against as- 
signee of insurance: 
Fire insurance: 


Generally see Fire Insurance § 
157 notes 91, 92 


Assigned after loss see Fire In- 
surance § 597. 


Life insurance see Life Insurance § 
145. 


Marine insurance see Marine Insur- 
ance § 133. 
Set-off: 
Against assignee: 


For benefit of creditors see As- 
signments For Benefit of Credi- 
tors: §§ 272; 273. 


Of bond see Bonds § 95. 


SET-OFF AND COUNTERCLAIM 


General. 


Set-off in equity.®° 
rules of the statute of set-off, may allow a set-off 
which the law would refuse.*® 

[§ 148] O. Recoupment, 
claim against Assigned Causes of Action*®?—1. In 
Where an obligation is assigned, it 1s sub- 
ject to any right of recoupment held “by the obligor 
against the obligee before and at the time of as- 
signment,®* and under the commonly prevailing stat- 
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Equity, relaxing the rigid 


Set-Off, and Counter- 


utory provisions,®® a similar rule applies to set-off,*° 


Set-off:—-Continued 
And counterclaim as defense to ac- 


tions on negotiable instru- 
ments: 

Generally see Bills and Notes §§ 
1062-1065. 

By: 


Bona fide holder see Bills and 
Notes § 1063. 


Transferee: 


After maturity see infra §§ 
162-166. 


Other than bona fide holder 
see Bills and Notes § 1062. 


Between assigned judgments and 
claims see Judgments § 1098. 


Of ere a judgment see Judg- 
ments § 1092. 


Or counter Bebe against: 


Assignee of mortgage bringing 
foreclosure suit see Mortgages 
§ 1534 text and notes 49-52. 


Receiver see Receivers § 127. 
68. Cal.—Stern v. Sunset Road Oil 


Cont? Cale Ay 3345 5190) (P65) seit 
Cyel. 

Colo.—Smith v. Wall, 12 Colo. 363, 
217 RP) 42: 


Ill.—Salt Fork Coal Co. v. Eldridge 
Coal Co., 170 Ill. A. 268. 


Gere well v. Chappell, 30 Ind. 


Mich.—Ward v. Alpine Tp., 204 
Mich. 619, 171 NW 446; Howell v. 
Medler, 41 Mich. 641, 2 NW 911. 


Miss.—Jefferson County v. Arrghi, 
51 Miss. 667. 


N. Y.—McKnight v. Devlin, 
V7 890s 1 A RR, LAOS 


N. D.—Emerson-Brantingham Co. v. 
Brennan, 35 N. D. 94, 159 NW 710. 


Wash.—WNelson Co. v. Goodrich, 159 
Wash, 189, 292 P 406. 


Wis.—Rockwell v. Daniels, 4 Wis. 
432. 


See Langdon v. Markle, 48 Mo. 357 
(where recoupment was sought 
against the assignee of an overdue 
note, the suit was to be treated as on 
the contract, and it was held reversi- 
ble error to instruct that the right to 
sell a certain patented article was 
no part of the consideration). 


[a] Rule applied.—Where defend- 
ant bought certain personal property 
with warranty of title, giving a note 
for the purchase price thereof, which 
note was endorsed to plaintiff under 
such circumstances as to notice aiid 
consideration that the endorsee was 
not a holder in due course without 
notice, defendant was entitled to re- 
coup the ioss suffered by breach of 
warranty of title in an action on the 
notes. McKnight v. Devlin, 52 N. Y 
399, 11 AmR 715. 


[b] Separate contracts.—W here 
two separate executory contracts 
were entered into, and one party, aft- 


52 N. 


er part performance, failed to carry 
out his obligations under the con- 
tracts and assigned his claims thereon 
to another, the debtor in such claim 
could recoup against either claim the 
damage occasioned by the assignor’s 
default with regard thereto, but he 
could not recoup, or otherwise offset, 
the damage due for breach of either 
of the contracts against a claim based 
on the other. Howell v. Medler, 41 
Mich. 641, 2 NW 911. 


69. See statutory provisions. 


70. U. S.—Bull v. Kasson First 
Nat. Bank, 14 Fed. 612 [rev on other 
grounds 123 U. S. 105, 8 SCt 62, 31 
L. ed. 97] (construing a Minnesota 
statute of set-off). But see Howe v. 
Sheppard,,)-12,.- ks" Cass Now Ondo me: 
Sumn. 409, 418 (where, after holding: 
that no ground of set-off existed be- 
cause the claim assigned was a joint 
obligation and that urged in set-off 
was against one only of the obligors, 
the court, per Story, J. said: ‘‘Where 
there are mutual debts, which may be 
set off in law or in equity, I take it 
to be clear, that the right of set-off is 
extinguished by a bona fide assign- 
ment of one of the debts’’). 


Ala.—Carter v. Mizell, 214 Ala. 182, 
106 S 846; Cook v. Mutual Ins. Co:, 53 
Ala. 37; Harwell v. Steel, 17 Ala. 372; 
J. R. Raible Co. v. City Bank, etc., 
Co., 22 Ala. A. 68, 112 S543) See 
Stocking Vv. Toulmin, 3 Stew. & P. 35 
(recognizing rule). 


Ark.—White River 
Emmerson, 56 SW 1069; 
Swigart, 13 Ark. 71; 
13 Ark, 9; 
559. 


Cal.—Machado yv. Borges, 170 Cal. 
501, 150 P 351; Mascarel v. Lynch, 165 
Cal: 476,-132) P 10345" Haskins vo Jor 
dan, 123 Cal. 157, 55 P 786; Hobbs v. 
Due, 23 Cal. 596; Porter v. Liscom,. 

22 Cal. 430, 83 AmD 76; Hille v. John- 
ston, 85 Cal. A. 273, 259 P 341. 


Colo.—Inland Box, ete., Co. v. Rich- 
le, 57 (Colow Sse nlaoee: S8a5 


Conn.—Fitch v. Gates, 39 Conn. 366; 
Adams v. Leavens, 20 Conn. 738. 


Il1l.—Rudolph-Christy Casket Co. v. 
Tancl, 244 Ill. A. 314; Weir v. Dustin, 
BVARIOD ite BSS 


Ind.—Sefton 
592, 16 NE 513; 
Ind. 480. 


Iowa.—Home Loan, ete., Co. v. Bur- 
rows, 207 Iowa 1071, 224 NW 72; 
Quaintance v. Mahaska County State 


Stave Co. v. 

Robinson v. 
Smith v. Capers,, 
Oldham v. Wallace, 4 Ark. 


YY. Hargett; 113. Ind: 
Herod v. Snyder, 48 


Bank, 201 Iowa 457, 205 NW 739; 
De Laval Separator Co. v. Sharpless, 
134 Iowa 28, 111 NW 4388; Richards 


v. Daily, 34 Iowa 427. 


Kan.—Gardner v. Risher, 35 Kan. 93, 
10 P 584; Turner v. Crawford, 14 Kan. 
499; Leavenson v. Lafontane, 3 Kan. 
523. 


Ky.—Thompson v. 
Marsh. 413; 
B. Mon. 354; 


Louis Tal wale 
Triplett v. Bradley, 6 
Pala We 


Je 
Re 
Brown v. Vance, 18% 
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Mon. 136; New Farmers’, etc., Bank 
v. Crowe, 82 SW 287, 26 KyL 500. 


Me.—Robinson v. Perry, 73 Me. 168; 
See v. Merrill, 3 Me. 463, 14 AmD 
247. 


Md.—Johnston vy. Phoenix Ins. Co., 
39 Md. 233. 


Mass.—Sargent v. Southgate, 5 Pick. 
312, 16 AmD 409; Hatch v. Greene, 12 
Mass. 195; Cleveland v. Clap, 5 Mass. 
201. 

Mich.—Smith v. Warner, 16 Mich. 
390. See Bradley v. Smith, 98 Mich. 
449, 450, 57 NW 576, 39 AmSR 565, 
23 LRA 305 (‘Had both claims been 
mature, i. e., due and payable, at the 
time of the assignment, no doubt of 
the right to set off either could be en- 
tertained”’). 


Minn.—Nordsell v. Neilsen, 150 
Minn. 224, 184 NW 10238; Huntoon v. 
Brendemuehl, 124 Minn. 54, 144 NW 
426; Massachusetts L. & T. Co. v. 
Welch, 47 Minn. 183, 49 NW 740; Mar- 
tin v. Pillsbury, 23 Minn. 175. . 


Miss.—Graham v. Stewart, 152 Miss. 
307, 120 S 171; Dllinois Cent. R. Co. v. 
McComb City First Nat. Bank, 110 
Miss. 676,70 S 831; Phipps -v..She- 
gogg, 30 Miss. 241. 


Mo.—Frick v. W. E. Fuetterer Bat- 
tery, etc., Co., 220 Mo. A. 623, 288 SW 
1000; Hunterbrinker v. Tappmeyer, 
(A.) 223 SW 692; State v. McHale, 16 
Mo. A. 178. 


N. J.—Carey v. Brown, 92 N. J. Eq. 
497,113 A 499. 


N. Y.—Taylor v. New York, 82 N. 
Wood) fat 20 Mun 292]; Martin =v. 
Kunzmuller, 37 N. Y. 396, 4 Transcr. 
A. 464; Ferris v. Burrows, 34 Hun 104 
[aff 99 N. Y. 616 mem]; Harway v. 
New York, 1 Hun 628, 4 Thomps. & C. 
167; McIlvaine v. Egerton, 25 N. Y. 
Super. 422; Beckwith v. Union Bank, 
6 N. Y. Super. 604 [aff 9 N. Y. 211]; 
Hyman yv.,Caspary, 117 NYS 966; Fos- 


ter v. Central Nat. Bank, 93 NYS 603; 
Wolf v. H , 138 HowPr 84; Fergu- 
son v. Bassett, 4 HowPr 168. See U. 


S. Trust Co. v. Mendelson, 209 App. 
Div. 751, 205 NYS 100, 103 [aff 240 
N. Y. 653 mem, 148 NE 745 mem] (de- 


elaring that “the assignments to 
plaintiff would be subject to a valid 
offset depending upon the 


circumstances out of which it might 
arise,” but holding that the requisite 
circumstances for a valid set-off did 
not exist); Graves v. Woodbury, 4 
Hill 559, 40 AmD 296 (dictum to same 
effect). 


N. C.—Dameron v. Carpenter, 190 
N. C. 595, 130 SE 328; Harris v. Bur- 
well, 65 N. C. 584. Contra Neal v. 


Lea, 64 N. C. 678 [overr Harris v. Bur- 
well, supra]. 


N. D.—Vallancey v. Hunt, 20 N. D. 
579, 129 NW 455, 34 LRANS 473. 


Oh.— Oliver v._Canan, 71. ,Oh:. \St. 
360, 73 NE 466; Fuller v. Steiglitz, 27 
Oh. St. 355, 22 AmR 312; Haker v. 
Serhant, 20-Oh; Cir. ‘Ct. N.S... 446; 
McConville v. Means, 10 Oh. Dec. (Re- 
print) 452, 21 CincLBul 193; Brownell 
v. Armstrong, 10 Oh. Dec. (Reprint) 
368, 20 CincLBul 465. 


Or.—Rayburn v. Hurd, 20 Or. 229, 
25 P 635. 


Pa.—Northampton Bank v. Balliet, 
8 Watts & S. 311, 42 AmD 297; Mann 
v. Dungan, 11 Serg. & R. 75; Gourdon 
v. Insurance Co. of North America, 1 
Binn. 432 note; Rousset v. Insurance 
Co. of North America, 1 Binn. 429; 
Trexler v. Trexler, 14 Pa. Dist. & Co. 
324. See Wheeler v. Hughes, 1 Dall. 
23, 28, 1 L..ed.. 20 (“We are, therefore, 
clearly of opinion, that an assignee 
takes . . . at his own perils and 
that he stands in the same place as 
the obligee, so as to let in every de- 
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faleation which the _ obligor had 
against the obligee, at the time of the 
assignment, or notice of the assign- 
ment’). 


Tenn.—Littérer v. Berry, 4 Lea 193; 
Gatewood v. Denton, 3 Head 3880; 
Moore v. Weir, 3 Sneed 46; Kamsler 
v. Savage, (Ch. A.) 62 SW 357. 


Tex.—Shambeck v. Johnson, (Civ. 
A.) 3 SW (2d) 883; First Nat. Bank 
v. Smith, (Civ. A.) 160 SW 311. 


Vt.—Auer v. Robertson Paper Co., 
94 Vt. 478, 111 A 570; Campbell v. 
Martin, 89 Vt. 214, 95 A 494; Walker 
v. Sargeant, 14 Vt. 247. 


Va.—Commercial Bank v. Cabell, 96 
Va.'5525 32 Shee Ltuppi ve Flupp;. 6 
Gratt. (47 Va.) 310. 


Wash.—Nelson Co. v. Goodrich, 159 
Wash. 189, 292 P 406. 


Wyo.—Petters v. Albany County 
Bearer Dist. No. 5, 87 Wyo. 237, 260 
78. : 


Eng.—Wilson v. Gabriel, 4 B. & S. 
243, 116 ECL 243, 122 Reprint 450; 
Watkine viiClark 137C. BINS. 277; 


104 ECL 277, 142 Reprint 1149; Arun- 

achellam Chetti v. Subramanian, 30 

Indian lL. R. (Madras) 235. 
Man.—Cummings v. Johnson, 23 


Man. 740; Montreal Bank v. Tudhope, 
21 Man. 880; Sifton v. Coldwell, 11 
Man. 653. 


Ont.—Burman v. Rosin, 35 Ont. L. 
134, 9 OntWN 274; Exchange Bank v. 
Stinson, S250 ©.C7 Beds. 


Newfoundl.—Newfoundland R. Co. 
v. Govt., 7 Newfoundl. 147, appendix i. 


See Bellows v. Smith, 9 N. H. 285 
(where a debtor assigned a note to his 
creditor as trustee to collect and ap- 
ply, and another transfer was made 
to a third person as nominal holder, 
but the original assignor was always 
in fact the owner of the note, set-off 
was proper against the nominal plain- 
tiff); Jerveyv. Strauss; 45° S. iC. i; 
376 (permitting a “discount” against 
an assignee); Hodges v. Connor, 28 
S.C. L. 120 (to same effect); Batavian 
Bank v. Minneapolis, ete., R. Co., 123 
Wis. 389, 101 NW 687 (to the effect 
that an assignee of claims takes good 
title thereto, subject, of course, to all 
proper offsets which defendant then 
had against the assignor). 


[a] Assignee has no greater right 
than assignor.—(1) ‘“‘Nowhere can 
there be found any foundation for the 
suggestion now made that where the 
debts are past due, and the statute 
gives the right of set-off, the assignee 
has any greater right than the as- 
signor. The assignee simply has the 
same right as the assignor to refuse 
to set off where the claim is not due 
at the critical date— . . . save 
where the equity which I have endeay- 
ored to describe exists. Where there 
is the statutory right to set off, the 
assignee takes a claim against which 
there is a valid legal defence.” Bur- 
man v. Rosin,135 Ont: 0.9134, 136;° 9 
OntWN 274. (2) “The assignee takes 
the bond at his own peril, and stands 
in the same place as the obligee, so 
as to let in every defalcation which 
the obligor had against the obligee at 
the time of the assignment or notice 
of the assignment. This was the 
case of set-off, and has been repeated- 
ly recognised since.’””’ Northampton 
Bank v. Balliet, 8 Watts & S. (Pa.) 
311, 318, 42 AmD 297. (3) ‘““‘When the 
judgment claimed to be set off is 
founded upon a demand coeval with 
the one against which it is offered, 
equity would not require that an as- 
signee should enforce the judgment 
against the rights and interest of the 
judgment debtor. The assignee ought 
to be placed in as good a situation as 
the assignor would have been in with- 
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out the assignment, but no better; 
otherwise, in protecting the assignee 
of a chose in action, much injury may 
be done. In an equitable point of 
view, where there are counter de- 
mands subsisting, liable to be set off 
against each other, one only is the 


debtor, namely, he against whom a 
balance would remain.’ Greene v. 
Hateh, (12) Massy) 195-1974) Ses 


generally Assignments § 115. 


[b] Claim must be of nature to 
come within the statutory provisions 
as to the proper subject matter of 
set-off before available as such against 
an assignee of an obligation of the 
claimant. Howe v. Sheppard, 12 F. 
Cas. No. 6,773, 2 Sumn. 409; Scarritt 
Est. Co. v. J. F. Schmelzer, etc., Arms 
Co., 110 Mo. A. 406, 86 SW 489; MclIl- 
vaine v. Egerton, 25 N. Y. Super. 422; 


Beckwith v. Union Bank, 6 N. Y. Su- 
per. 604 [aff 9 N. Y. 211, Seld. 176]; 
Bell v. Ward, 10 R. I. 503. See John- 


son v. Shambeck, (Tex. Commn. A.) 
13 SW (2d) 350 [rev (Civ. A.) 3 SW 
(2d) 883] (Rey. St. [1925] art 570). 


[c] Comparison of statutes.—The 
provisions of the set-off statutes of a 
large number of jurisdictions are set 
out, compared, and distinguished. 
Petters v. Albany County School Dist. 
No. 5, 37 Wyo. 237,'260 P 678. 


[d] Defendant has no _ superior 
claim in excess of amount of offset 
to money held by it and due the as- 
signor and cannot maintain its claim 
beyond the set-off as against the as- 
signee. San Marcos First Nat. Bank 
v. Smith, (Tex. Civ. A.) 160 SW 311. 


[e] Personal exemption of assign- 
or, not preserved by selection or de- 
mand in the manner appointed by 
statute, is not available to the as- 
signee to prevent set-off against an 
assigned claim, the exemption being 
merely a personal privilege conferred 


by statute. Haker v. Serhant, 20 Oh. 
Cir. Ct. N. S. 446. 
{f] Plaintiff, after bringing suit, 


cannot assign the demand so as to de- 
feat a legal right of set-off which 
defendant had when the suit began. 
Norwich Printing Co. v. Kloppenberg, 
50 Conn. 295. 


[2] Special contract permitting 
set-off is not mecessary in order that 
an existing perfect and complete de- 
mand against the assignor at the time 
of the assignment may be set off 
against the assignee. Gatewood vy. 
Denton, 3 Head (Tenn.) 380. 


{h] Assignee’s knowledge of obli- 
gor’s relations.—Where a note was 
signed by one as principal and by 
others as sureties, and where one of 
the named sureties assumed the ob- 
ligation, in such manner as to make 
himself the principal debtor, and 
where the note was later assigned to 
one to whom the change in the rela- 
tionship of the parties was not re- 
vealed, the former surety who had be- 
come the principal debtor was entitled 
to set off a claim which he held 
against the assignor payee of the note, 
despite the assignee’s lack of knowl- 
edge. Sefton v. Hargett, 113 Ind. 
592, 15 NE 513. 


[i] Amalogous effect of death.— 
Under statutes with reference to cross 
demands which mention assignment 
and death together, it has been said 
that circumstances that will defeat 
a set-off in the one case will do so in 
the other. Fuller vy. Steiglitz, 27 Oh. 
St. 355, 22 AmR 312. 


[ji] Equity proceedings.— Where 
the circumstances are such that a set- 
off might be had against an assignee 
at law, it may be had against an as- 
signee in equity, on the principle that 
equity follows the law in set-off as 
in other matters, and it is immateri- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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al that the set-off is not one of the 
class properly to be described as equi- 
Ly ig set-off. Bell v. Ward, 10:.R. I. 
508. 


[k] Particular applications of rule. 
—(1) The personal judgment obtained 
against the debtor in an attachment 
proceeding can be set off in an action 
on the attachment bond by the as- 
signee thereof. Weir v. Dustin, 32 Ill. 
A. 388. (2) A mortgagor who had a 
set-off against the mortgagee was en- 
titled to assert the set-off against one 
claiming the property by purchase 
from the mortgagee who had retaken 
it, in accordance with the provisions 
of the mortgage, after the accrual of 
the set-off. Gardner v. Risher, 35 
Kan.:93, 10 P 584. (3) Where a pur- 
chaser of land at administrator’s sale 
gave notes for the price, and subse- 
quently, at an execution sale of the 
land, purchased it and paid a certain 
sum therefor, he was entitled to set 
off the sum thus paid on execution 
sale against the notes for the land, 
part of which had been assigned, 
there being nothing to show but that 
the assignment was after the execu- 
tion sale. Thompson v. Clay, 1 J. J. 
Marsh. (Ky.) 413. (4) Where a stock- 
holder in a banking corporation, who 
was also a depositor in the bank, 
made an assignment, after the bank 
went into receivership, of his dividend 
from his deposit to another person 
who brought action to recover such 
dividend, the receiver of the bank was 
allowed a set-off for the liability of 
the assignor for the deficiency assess- 
ment to which stockholders were lia- 
ble. Brownell v. Armstrong, 10 Oh. 
Dec. (Reprint) 368, 20 CincLBul 465. 
(5) Where a stockholder in a bank 
had purchased shares of stock on 
credit, and pledged some of them as 
collateral for loans, part before, part 
after, the appointment of an agent to 
liquidate the bank’s affairs and to 
wind up the business, the agent was 
permitted to a set-off, against a claim 
for the distributive amounts due on 
those shares transferred in pledge 
after his appointment, of the amount 
owing and unpaid by the assignor to 
the bank. McConville v. Means, 10 
Oh. Dee. (Reprint) 452, 21 CincLBul 
193. (6) The assignee of a bond giv- 
en to a bank was liable to a set-off 
for notes of the bank held by the ob- 
ligor in the bond if and where the 
obligor held such bank notes prior to 
the assignment. Northampton Bank 
v. Balliet, 8 Watts & S. (Pa.) 311, 42 
AmD 297. (7) Where a partnership 
borrowed money of the wife of one of 
the partners, giving her a note there- 
for, and, after her death, her hus- 
band wrongfully obtained the note 
and forged her name thereon and de- 
livered the note to a bank as collat- 
eral security for certain of his own 
notes, the other partner, in an action 
by the bank on the note, was held en- 
titled to set off the balance due him 
from his partner on the partnership 
accounts and which had been due him 
before the transfer to the bank. Com- 
mercial Bank v. Cabell, 96 Va. 552, 
382 SE 53. (8) Where a partner re- 
tired from the firm, and a new firm 
was formed, which undertook to pay 
the debts of the old firm, but failed, 
leaving debts of the old firm unpaid 
which the retiring partner had to pay, 
he might set off such payment against 
a bond which he had given to the new 
firm, and which they had assigned to 
plaintiff for value. Hupp v. Hupp, 6 
Gratt. (47 Va.) 310. (9) Were a sum 
was deposited with defendant from 
which to pay such sums, if any, ag 
might be determined in a_ pending 
suit, to be due from the depositor, 
and after such deposit the depositary 
acquired and held a claim_ against 
the depositor, and later the depositor 
assigned to plaintiff his interest in the 
balance of the deposit as it might 
be determined, and still later the court 
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gave judgment in the pending suit 
against the depositor for part of the 
sum held in deposit, and the deposita- 
ry, having no notice of the assign- 
ment of the balance, undertook to set 
it off against the obligation of the 
depositor which he held, such set-off 
was proper. Sifton v. Coldwell, 11 
Man. 653. (10) Where the assignor 
and his son were customers of de- 
fendant stockbrokers and where the 
father was entitled to a dividend on 
stock carried for him, and, being in- 
formed that the’ son’s account was 
running low, directed defendants to 
sell shares standing in the son’s name, 
stating that he had authority to act 
for his son and would be responsible 
for the order, and later the son re- 
pudiated the sale and claimed a lia- 
bility against defendants therefor, aft- 
er which the father assigned his 
claim against defendants for the divi- 
dend to plaintiff. the father’s liability 
could be set off against defendants’ 
liability for the dividend. Hyman v. 
Caspary, 117 NYS 966. (11) Where 
a partnership, having a contract to 
sell goods to defendant, assigned its 
entire business, including outstanding 
contracts, to a successor corporation, 
defendant could set off, in an action 
by the assignee for nonpayment for 
goods delivered, the damages result- 
ing from the failure and refusal to 
complete delivery as to a part of the 
goods contracted for. Auer v. Rob- 
ertson Paper Co., 94 Vt. 478, 111 A 
570. (12) Where a railroad company 
purchased lumber under an agreement 
that the seller should pay the cost of 
transportation over connecting car- 
riers, but itself paid such freight 
charges, and where the seller assigned 
his claim for the price of the last 
few carloads delivered which remain- 
ed unpaid for to a bank, the railroad 
company was entitled to set off, 
against the bank’s claim for the pur- 
chase price, the freight advances paid, 
not merely on that part of the lumber 
still unpaid for, but on all of the 
shipments. Illinois Cent. R. Co. v. 
McComb City First Nat. Bank, 110 
Miss. 676, 70 S 831.. (13) Where land 
was sold, the buyer” taking subject to 
liens, and on settlement of his bal- 
ance with the seller it was found that 
the liens exceeded in amount the bal- 
ance unpaid on the purchase price, 
and the seller gave his note to. the 
buyer for such excess, and where sub- 
sequently a third person discharged 
certain judgment liens and secured 
from the seller, against whom the 
lienholders had sought satisfaction, 
an assignment of his claim against 
the buyer to the extent of the liens 
thus satisfied, the buyer was entitled 
to a set-off against the assignee in 
an action for the assigned ciaim to 
the extent of the seller’s note. Home 
Loan, etc., Co. v. Burrows, 207 Iowa 
1071, 224 NW 72. (14) Where defend- 
ant entered into an executory contract 
to purchase real estate, being induced 
thereto by certain frandulent repre- 
sentations of the vendor as to the 
condition of the property of such na- 
ture as to give rise to a cause of ac- 
tion in the vendee when the contract 
was agreed to, the latter may set off 
the resultant damages in an action 
by a plaintiff to whom the contract 
was assigned by the vendor. Nelson 
Co. v.- Goodrich, 159 Wash. 189, 292 
P 406. (15) Where the transferee of 
a nonnegotiable note knew at the time 
of its transfer that the payee and 
maker had agreed that the payee’s in- 
debtedness to the maker on book-ac- 
count should be applied on the note, 
the transferee took the same subject 
to the right of defendant to make the 
set-off. Fitch v. Gates, 39 Conn. 366. 
(16) A claim for breach of a contract 
of bailment is an available offset 
against the assignee of the bailor’s 
trustee in bankruptcy, although the 
claim arose after the bankruptcy, 
while the property was held under the 


(57 C.J.] 479 


contract of bailment. Huntoon v. 
re sia oleae 124 Minn. 54, 144 NW 


[1] Last payment under building 
contract is such a thing in action as 
is, when assigned, subject to set-off 
by defendant of claims against the as- 


signor. Suhr v. Metcalfe, 33 Cal. A.’ 
59, 164 P 407. 
[m] Set-off of principal’s claim in 


action by assignee against principal 
and surety is proper. Weir v. Dustin, 
32 Ill. A. 388. 


[n] Where assignment to attorney 
defeats set-off of claims against a cli- 
ent, the doctrine has been said to arise 
from the fact that the attorney, by 
his services, contributed to the re- 
covery and to constitute an exception 
to the general rule, extending to no 
Pie case. Ripley v. Bull, 19 Conn. 


[o] Asserted set-off based on 
fraud.—(1) Where a party claiming 
as assignee of an account also claims 
as a creditor, he may resist a set-off 
originating in a fraudulent arrange- 
ment between the assignor and de- 
fendant (Price v. Boswell, 3 B. Mon. 
(Ky.) 13); (2) to the end of making 
resistance to such set-off, it is not 
necessary that he be a judgment debt- 
or (Price v. Boswell, supra); (3) and 
it has been intimated that the as- 
signor himself might have resisted a 
set-off of such fraudulent character 
(Price v. Boswell, supra). 


[p] In action by assignee of pat- 
ent against a former assignee under 
an expired assignment, the allowance 
of a claim against the original owner 
is held proper. Rhodes v. Ashurst. 
ligt A. 242 [aff 176 Ill. 351, 52 NE 


[q] Statute of limitations, when it 
would have been available to the as- 
signor, has been held available to an 
assignee to bar an asserted set-off. 
Harwell v. Steel, 17 Ala. 372; Hinkley 
v. Walters, 8 Watts (Pa.) 260; Co- 
lumbia Bank v. Gadsden, 56 S. C. 313, 
33 SE 575. 


[r] .Bankruptcy of assignor.—(1) 
It has been held that a set-off bona 
fide acquired by an obligor against 
the obligee, before notice of the as- 
signment of the obligation to a third 
person, is not defeated by the subse- 
quent discharge of the assignor as a 
bankrupt (Harwell v. Steel, 17 Ala. 
372); (2) and the bona fide holder of 
a set-off, acquired before the bank- 
ruptcy, can avail himself of the set- 
off against the transferee of the bank- 
rupt before his discharge as effectual- 
ly as he could against the assignee in 
bankruptcy (Harwell v. Steel, supra). 
(3) Where a trustee in bankruptcy 
assigned a note belonging to the bank- 
rupt estate, the obligor was entitled 
to a set-off arising from destruction 
or injury to property, entrusted to 
the bankrupt as bailee prior to bank- 
ruptecy, whether the injury to the 
property occurred during the posses- 
sion of the bankrunt or during that 
of the trustee; 30 U. S. St. at L. 565 
e 541 § 68b, providing that a set-off 
or counterclaim shall not be allowed 
in favor of any debtor of the bankrupt 
which is not provable against the es- 
tate, not being applicable, as the loss 
in the property bailed would have 
been a Set-off to a suit by the trustee 
whether it was occasioned by the 
bankrupt or his trustee. Huntoon v. 
Brendemuehl, 124 Minn. 54, 144 NW 
426. (4) A creditor who, in making 
proof of his claim before the register 
in bankruptcy, omitted to show that 
the bankrupt had an unsatisfied claim 
against him, could not, when sued by 
the‘ assignee for the amount of such 
unsatisfied and omitted claim, plead 
as a set-off the amount allowed by the 
register as a balance due him, under 
Bankruptcy Act (1867) § 21, providing 
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and to cross demands sought to be introduced | by defendant in counterclaim,’! or in compensa- 


“that no creditor, proving his debt or 
claim, shall be allowed to maintain 
any suit at law or in equity therefor 
against the bankrupt, but shall be 
deemed to have waived all right of 
action and suit, against the bankrupt,” 
since he may not accomplish indirect- 
ly by way of set-off that which he 
could do directly by suit. Russell v. 
Owen, 61 Mo. 185. 


[s] Assignment as discharge of 
assignor.—Where the obligor assigns, 
any right of set-off which the obligee 
possesses against the assignor on the 
claim assigned is discharged as to the 
assignor and enforceable only against 
the assignee in the event that the ob- 
ligor, expressly or by force of custom 
and usage, may be taken to have as- 
sented to the assignment, but in the 
absence of such assent, he still retains 
his right of set-off against the assign- 
or. Cleveland v. Clap, 5 Mass. 201. 


{t] In Florida, (1) under Rev. Gen. 
St. § 2660, providing that all debts or 
demands existing between the parties 
at the commencement of the action 
shall be proper subject of set-off, a 
defendant is not permitted to set off 
against an assignee suing as plaintiff 
a demand against the assignor aris- 
ing on any transaction independent of 
that which gave rise to the obligation 
assigned, the rule differing therein 
from that prevailing in jurisdictions 
whose statutes expressly provide that 
the assignee takes subject to all prop- 
er set-offs (Worden v. Gillett, 275 Fed. 
654; Birmingham Trust, ete., Co. Vv. 
Jackson County Mill Co., 41 Fla. 298, 
27 S 43); (2) and this has been held 
although the assignee was an agent 
of the assignor to whom the obliga- 
tion assigned was transferred in or- 
der that he might sue for the benefit 
of the assignor and deprive defendant 
of the right of set-off (Worden v. Gil- 
lett, supra). 


{u] In Rhode Island (1) there was 
authority at one time to the effect that 
a right of set-off did not exist against 
an assignee unless the parties had as- 
sented and agreed to treating defend- 
ant’s adverse claim as a ground for 
set-off when the obligation assigned 
came into existence, not having that 
effect as to those arising by virtue of 
the statute of set-off (Trafford v. Hall, 
TR, 1.104, 82 AmD 589); (2) but the 
generally prevailing rule has_ since 
been announced and adopted (Bell v. 
Ward, 10 R. I. 503). 


Cross references: 
Iiffect: 
Of: 
Attorney’s lien on set-off: 
Generally see Attorney and Cli- 
ent §§ 405-407. 
After assignment of claim to 
counsel see Attorney and Cli- 
ent § 407. 
Statutes of limitations generally 
on: 
Recoupment see Limitations of 
Actions § 149. 
Set-off and counterclaim see 
Limitations of Actions § 150. 
On set-off, counterclaim, and cross 
demand of statutes of limitations 
generally see Limitations of Ac- 
tions § 150 
Equitable set-off against assigned 
causes of action see infra §§ 167- 
168. 


Set-off of: 


Or counterclaim for bankrupt’ Ss ob- 
ligations under trustee in bank- 
pUteY. generally see Bankruptcy 


§ 238 


Set-off:—Continued 
Principal’s claim in actions against 
principal and surety generally see 
Principal and Surety § 338. 


71. Cal.—Mascarel v. Lynch, 165 
Cal. 476, 132 P 1034; McCabe v. Grey, 
20 Cal. 509; Tayian v. Yeretzian, 58 


Cal. A. 466, 208 P 985, 


Colo.—Jones v. Panak, 84 Colo. 62, 
268 P 535; Hottel v. Poudre Valley 
Reservoir. Co., 41 Colo. 370, 92 P 918. 
But see Holy Cross Gold Min., etc., 
Co. v. Goodwin, 74 Colo. 532, 223 P 58 
{cit C. J.] (in an assignee’s action 
on an assigned claim, defendant can- 
not set up counterclaim relating to 
matters between defendant and as- 
signor, independent of the assigned 
claim, since such matter cannot be 
urged against assignee). 


Ida.—Security Finance Co. v. Jen- 
sen Auto Co., 48 Ida. 376, 282 P 88. 


Ind. Clay Works v. De 
Camp, 40 Ind. A. 26, 80 NE 981. 


Iowa.—Miller v. Centerville, 57 Iowa 
640, 11 NW 681. 


Ky.—Frankfort v. Brislan, 126 Ky. 
477, 104 SW 311, 1199, 31 KyL 867, 32 
KyL 377. 

N. J.—Carey v. Brown, 92 N. J. Eq. 
497, 113 A 499. 


N. C.—Lane v. Richardson, 104 N. 
C. 642, 10 SH 189 


N. neon ao retil onan COV: 
Brennan, 35 N. D. 94, 159 NW _ 710; 
Vallancey v. Hunt, 20 N. D. 579;~-129 
NW 455, 34 LRANS 473. 


Or.—Ashley v. Portland, 90 Or. 40, 
175 P 447; Louie Chung v. Stephen- 
ee 50 Or. 244, 89.P 386, 805. 


Wash.—Young vy. Borzone, 
4,66 P 135, 421. 


Eng.—Parsons v.: Sovereign Bank, 
r19134 AwG 160: Young v. Kitchin,/3 
1D Gal Bye BUATG 


Ont.—Exchange. Bank v. 
WC. Comenmlos: 


Newfoundl.—Newfoundland R. Co. 
v. Govt., 7 Newfoundl. 147, appendix i. 


[a] RBule applied.—(1) Where pay- 
ments by a reservoir company to 
workmen of a contractor employed by 
it on orders issued by such contractor 
were made under an arrangement with 
the contractor made before the rights 
of an assignee of the contract had 
attached, such payments were a prop- 
er charge constituting the basis of a 
counterclaim against both the con- 
tractor and his assignee in an action 
against the company for work done 
by the contractor, although they were 
made after the assignment. Hottel v. 
Poudre Valley Reservoir Co., 41 Colo. 
370, 92 P 918. (2) Where defendant 
and plaintiff's assignor occupied ad- 
joining coal lands, and in mining be- 
neath the surface, plaintiff’s assignor 
inadvertently went beyond the bound- 
ary line and removed coal from de- 
fendant’s land, and defendant then 
and after the assignment also inad- 
vertently went beyond the boundary 
line and removed coal, in an action by 
the assignee for coal thus removed, 
defendant was entitled to counter- 
claim for the similar entry and re- 
moval of coal by plaintiff's assignor 
prior to the assignment. Excelsior 
Clay Works v. De Camp, 40 Ind. A. 26, 
80 NE 981. (3) Where the assignee 
was the indorsee of a nonnegotiable 
note, defendant maker of the note 
was entitled to counterclaim for a 
failure of the payee to deliver the 
goods for the purchase price of which 
it was given. Security Finance Co. 
v. Jensen Auto Co., 48 Ida. 376, 282 


26 Wash. 


Stinson, 32 


12) ie 


[b] Defenses available to assignee. 
—(1) In general, whatever defense 


might be interposed by an assignor to 
the items set up as counterclaims 
may be employed with equal propriety 
and effect by the assignee in like case, 
for although the matters complained 
of are those not subject to be attacked 
collaterally or by anyone other than 
the seller, as that a note was pro- 
cured by duress or that a judgment is 
void for want of jurisdiction, still 
the assignee is in the shoes of the 
assignor, to the extent at least of de- 
fense against counterclaims, and may 
do whatever the assignor may do 
(Miller v. Centerville, 57 Iowa 640, 11 
NW 631); (2) but the contrary has 
been held as to the personal exemp- 
tions belonging to the assignor (Lane 
‘eos meabae nae 104 N. C. 642, 10 SE 


[c] Rule exempting city from a 
set-off or counterclaim asserted by a 
property holder against it, in an ac- 
tion to enforce its lien for work done 
by it, has no application, where the 
work has been done by a contractor, 
who subsequently assigns his claim 
and interest to the city, and in such 
case an injured property holder may 
counterclaim for the contractor’s lia- 
bility to him incurred before the as- 
signment. Frankfort v. Brislan, 126 
Ky. 477, 104 SW 311, 1199, 31 KyL 867, 
32 KyL 377. 


[d] Defense that assignment was 
fraudulent as designed to prevent the 
assertion of a counterclaim against 
the assignor personally is not merito- 
rious, where the assignee can be held 
upon a counterclaim against the as- 
signor. Klein v. Carey Printing Co., 
120 Mise. 548, 199 NYS 19. 


{e] Assignment of tort claim does 
not change cause of action to one ex 
contractu so as to enable defendant 
to counterclaim a cause of action 
against the assignor for breach of 
contract under Code Civ. Proc. § 501. 
George v. Murray, 87 Mise. 175, 149 
NYS 503. 


[f{] Counterclaim can only be used 
defensively and not offensively to per- 
mit of a recovery of judgment for the 
excess by defendant in an action 
where an assignee is plaintiff. 
ean v. Stewart, 152 Miss. 307, 120 
SS) 5 


{[g] In Missouri (1) Code Civ. 


| Proc. § 605, providing that a counter- 


claim must be a claim existing in fa- 
vor of a defendant and against a 
plaintiff, between whom aé_e several 
judgment might be had in the action, 
has been construed not to allow a 
claim against an assignor to be coun- 
terclaimed in an action by the assignee 
(Barnes v. McMullins, 78 Mo. 260; 
Ray v. Hooper, (A.) 204 SW 30; Bau- 
erdorf v. Henry Vose Wall Paper Co., 
(A.) 2038 SW 220; Volker v. Stone, 181 
Mo. A. 311, 168 SW 902; Scarritt Est. 
Co. v. J. F. Schmelzer, etc., Arms Co., 
110 Mo. A. 406, 86 SW 489. But see 
Frick v. W. E. Fuetterer Battery, etc., 
Co., 220 Mo. A. 623, 288 SW 1000 [hold- 
ing, where defendant interposed a 
counterclaim, that it was valid as 
against an assignee of the obligor, and 
declaring that defendant could set up 
against an assignee every counter de- 
mand, whether properly denominat- 
ed as a counterclaim or as a set-off, 
which defendant might have set up 
as a defense in a suit by the assignor 
to defeat or reduce his recovery, cer- 
tainly where the claim satisfies the 
requirements of recoupment at com- 
mon law, and intimating that the rule 
as announced by the supreme court 
has reference only to an assignee of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion.'2 


Character of claim available as set-off against as- 
The rule is that the right to a set-off is 
preserved where there has been an assignment of 
a claim solely for the benefit of the debtor who owes 
the claim assigned,’* and that no set-off can be sue- 
cessfully asserted which such debtor could not have 


signee. 


been heard to insist upon.*4 
Assignee’s lack of knowledge. 


ant’s claim is based.7® 


Transfer of rights and obligations. 
contract rights and liabilities of one person were 
transferred to another, the transferee was held to 
have taken the liabilities in the condition in which 


an overdue negotiable instrument]); 
(2) and this is true whether the coun- 
terclaim in question is of a defensive 
or an aggressive nature (Volker v. 
Stone, supra); (3) but it has been 
intimated that the right of equitable 
relief in the nature of counterclaim 
may exist despite the statute (Barnes 
_v. McMullins, supra). 


{h] In counterclaim for services 
performed by defendant, he was enti- 
tled to the amount which the assign- 
or had agreed to pay him therefor, 
and not merely to the reasonable val- 
ue of his services. Tayian v. Yeret- 
zian, 58 Cal. A. 466, 208 P 985. 


[i] In New York (1) under Code 
Proc. c 392 § 150 (as amended in 
1852), providing that a countercleim 
to be available must be one in favor 
of a defendant and against a plaintiff, 
between whom a several judgment 
might be had in the action, it was held 
that a defendant could counterclaim 
only for a cause of action held by him 
directly against plaintiff so that he 
could not counterclaim against a 
plaintiff assignee of a claim, on the 
basis of a claim against the assignor 
(Frick v. White, 57 N. Y. 103; Vas- 
sear v. Livingston, 13 N. Y. 248 [aff 
11 N. Y. Super. 285]; Duncan v. Stan- 
ton, 30 Barb. 533; Spencer v. Babcock, 
22 Barb. 326; McIlvaine v. Egerton, 
25 N. Y. Super. 422; Wiltsie v. North- 
am, 16 N. Y. Super. 162; Gleason v. 
Moen, 9 N. Y. Super. 639; Dillaye v. 
Niles, 4 AbbPr 253; Ferreira v. De- 
pew, 4 AbbPr 131; Vandesande v. 
Hall, 13 HowPr 458; Wolf v: H ; 
13 HowPr 84. See Davidson v. Rem- 
ington, 12 HowPr 310, 311 [where the 
maker of a promissory note was de- 
nied the right to counterclaim against 
a transferee, the court stating that 
for a claim to be a counterclaim un- 
der the code, “it must exist against 
the plaintiff as well as in favor of the 
defendant”’]. But see Byrne v. Weeks, 
4 Abb. Dec. 657 [aff 20 N. Y. Super. 
732 (where a counterclaim against 
the assignee of a freight bill for non- 
delivery by the assignor was sustain- 
ed)]); (2) but the rule has_ been 
changed under the present Civ. Pract. 
Act § 266 by the addition to the for- 
mer language of the words “or, in a 
proper case, against the person whom 
he represents” (Seibert v. Dunn, 216 
N. Y. 237, 110 NE 447. And see stat- 
utory provisions), (3) and defendant 
is now permitted to counterclaim 
against the assignee for claims held 
against the assignor (Seibert v. Dunn, 
supra; Zabriskie v. Central Vermont 
RaCot ISisN, Y.07%2, 29) INE) 1006; 


[5% Co) J:—25] 


Although the as- 
signee takes without knowing of the outstanding 
claim, it may still be asserted against him as a set- 
off;7° similarly, he may have recoupment despite 
the assignee’s lack of knowledge of the existence and 
terms of a supplemental contract on which defend- 
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they were in the hands of the transferor and to be 


entitled to the benefit of any set-offs available to 
the latter at the time of transfer.*7 


Existence of bond. The fact that the assignor has 
given a bond to defendant securing it against claims 
of the character asserted as a counterclaim does not 
prevent defendant from setting them up as counter- 


claims against the demand of the assignee.*® 


Agreement to take up shares of stock at par. 
Where, at the time a corporation is put in voluntary 
liquidation, one of the directors, who owes a debt 
to the corporation for goods bought from it, agrees 
with the liquidating agent to buy more goods on 
credit and to receive a cancellation of his debt and 


a further payment of money in such amount as to 


Where all the 


May v. Haight, 218 App. Div. 90, 218 
NYS 241; National Surety Co. v. Pas- 
tor, 212 App. Div. 546, 209 NYS 210; 
Thalmann v. Giles, 116 App. Div. 437, 
101 NYS 980; Delaney v. Miller, 78 
Hun 18, 28 NYS 1059; Newton v. Lee, 
69 Hun 90, 23 NYS 536 [rev on other 
grounds: 139) N. oY. 332,,34. NE 905); 
Newburger v. Manneck Mfg. Co., 10 
Daly 275; Forsstrom v. Utility Steel 
Co., 182 Misc. 409, 229 NYS 626 [rev 
131 Mise. 471, 227 NYS 289]; Smith 
v. Trjangle Silk Mfg. Co., 129 Misc. 
6695) 222- NYS Klein v. Carey 
Printing Co., 120 Misc. 548, 199 NYS 
19: Kagle Impr. Co. vo. Wagner, 91 
Misc. 38, 154 NYS 210; Rindskopf v. 
Zimmer, 84 Misc. 32, 145 NYS 984; 
Hyman v. Caspary, 117 NYS 966; 
Natella v. Prinstein, 114 NYS 342; 
Sand v. Kenney Mfg. Co., 113 NYS 972. 
See Dolbeer v. Stout, 139 N. Y. 486, 
34 NE 1102 [denying a stay of pro- 
ceedings, in an action by an assignee 
for storage charges, until determina- 
tion of defendant’s suit against the 
assignor for negligent storage, and 
stating that defendant’s proper rem- 
edy in the instant action was to coun- 
terclaim for damages for the assign- 
or’s nonperformance]; U. S. Trust 
Co. v. Mendelson, 209 App. Div. 751, 
205 NYS-100, 103 [aff 240 N. Y. 653 
mem, 148 NE 745 mem (where the 
court said, by way of dictum: “The 
assignments to plaintiff would be sub- 
ject to a valid counterclaim, 
depending upon the circumstances out 
of which it might arise’’)]), (4) on 
the principle that an assignee, being 
one who occupies another’s place and 
succeeds to his beneficial right in 
such way that he may also in some 
degree be charged with his liabilities, 
represents him (Seibert v. Dunn, su- 
pra). (5) Such relief by counterclaim 
is available although the claim is in 
the nature of a set-off and no affirma- 
tive relief thereon is sought against 
the assignee. National Surety Co. v. 
Pastor, supra. (6) The right to coun- 
terclaim against the assignee has been 
sustained where there was an equita- 
ble assignment. Thalmann vy. Giles, 
supra. 


{j] In Texas it has been held that 
where there is an assignment of the 
entire cause of action for value prior 
to the filing of the answer and plea 
of reconvention setting up, as a coun- 
terclaim, obligations of the assignor 
to defendant, the claims of defendant 
eannot legally be taken advantage of 
as counterclaims as against the as- 
signees. Gage v. Hunter, 43 Tex. Civ. 
A. 241, 94 SW 1104. 


constitute payment at par of shares of stock held 
by him, the director cannot set off, as against a bona 
fide assignee of the account for goods sold, an amount 
equal to the par value of his shares, either by vir- 


Scope and extent of relief available 
to obligor in action by assignee see 
infra §§ 187-191. 


72. Adams v. Webster, 25 La. Ann. 


eae Plunkett’s Suce:, 12 La. Ann. 
73. Quigley v. Welter, 95 Minn. 


383, 104 NW 236. 
74. Quigley v. Welter, supra. 


[a] Application.—Where an em- 
ployee assigned wages to be earned 
so as to pass title thereto, and after 
the assignment, a creditor of the em- 
ployee instituted garnishment pro- 
ceedings which were abortive because 
of the previous assignment, the as- 
signee’s claim was not subjected to 
set-off on account of such invalid 
garnishment, since it is only a claim 
which was at some time available to 
the employer which can serve as a 
set-off. Quigley v. Welter, 95 Minn. 
383, 104° NW 236. 


75. Machado v. Barges, 170 Cal. 
501, 150 P 351; Haskins v. Jordan, 123 
Cal. 157, 55 P 786; Porter v. Liscom, 
22 Cal. 430, 883 AmD 76; Oliver v. 
Canan, 71 Oh. St. 360, 73 NE 466. See 
Merrill v. Merrill, 3 Me. 463, 469, 14 
AmD 247 (“the question of scienter on 
the part of the assignee, in respect to 
existing equities on the part of the 
debtor, is of no kind of importance’’); 
Graves v. Woodbury, 4 Hill (N. Y.) 
See AmD 296 (dictum to same ef- 
ect). 


76. Stern v. Sunset Road Oil Co., 
47 Cal. A. 334, 190 P 651. 


77. Taylor v. New York, 82 N. Y. 
10 [aff 20 Hun 292]. 


[a] An act consolidating the gov- 
ernment of the county and city of 
New York, L. (1874) c¢ 304 p 360 § 2, 
and transferring the obligations of 
the county to the city as its obliga- 
tions resulted in the city’s taking 
these obligations in the condition in 
which they were when in the hands 
of the county, subject to any set-offs 
at that time existing in favor of the 
county. Taylor v. New York, 82 N. Y. 
10 [aff 20 Hun 292]. 


78. Ashley v. Portland, 90 Or. 40, 
i Uy taste eel re 


[a] Reason for rule.—Payment to 
the assignor or the assignee would 
deplete the fund to which the surety 
was entitled in subrogation on assum- 
ing performance of the contract and 
would operate to release the surety. 
Ashley v. Portland, 90 Or. 40, 175 P 
447. 
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tue of his ownership of such shares, or by virtue of 
his agreement with the liquidating agent.’® 


[§ 149] 2. Circumstances Affecting Right—a. 
Time®°—(1) In General—(a) Effect of Statutes 
Generally. Statutory provisions to the effect that, 
when cross demands have existed under such ceir- 
cumstances that, if one had brought an action against 
the other, a counterclaim or set-off could have been 
set up, neither can be deprived of the benefit there- 
of by the assignment of the other, and those to the 
effect that set-off or counterclaim may be had against 
an assignee if the demand be such as might have 
been set off against such plaintiff or such assignee 
while the contract belonged to him, are substantially 
the.same;’! and in each the test of whether the 
debtor preserves his set-off depends on whether he 
could have set it up before the assignment, that is, 
while the contract belonged to the assignor.** The 
effect of a statutory provision to the effect that, in 
case of assignment, the action by the assignee is 
without prejudice to any set-off or other defense 
existing at the time of, or before notice of, the as- 
signment,®? as respects defendant’s right to inter- 
pose a set-off or other defense, is that, until he has 
notice of the assignment, he occupies the same po- 
sition as if the assigned demand was still held by 
the assignor.8 Such a statute merely expresses 
what was the equitable effect of an assignment in 
the absence of any statute.° Where, however, pro- 
visions of the former character®® exist, although 
in conjunction with provisions of the latter charac- 
ter,’? it has been held that the former are operative 
and control matters of set-off and counterclaim be- 
tween the parties,S* at least where the latter pro- 
vision®® appears as part of the practice act whose 


79. Interstate Distributing Co. v. 91. 
Connell, 46 Pa. Super. 551. ; 92. U. 
80. Existence and maturity at time | 209 App. 


SET-OFF AND COUNTERCLAIM 


See supra text and note 81. 


. Trust Co. v. Mendelson, 
LV) (Tole 205 UN YS. LOO) part 
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chief purpose is to deal with the procedure for the 
enforcement of rights rather than the elements go- 
ing to make up the existence of the rights to be en- 
foreed.®°® 


Assignment of claim for performance under ex- 
ecutory contract. Even where the statutory provi- 
sions in force are of the first type mentioned, 
the test to determine the availability as counter- 
claims of claims accruing subsequent to assignment 
seems uniformly to be whether or not the assignor 
has performed his contract fully when he makes 
the assignment of his rights to recover the money 
payable thereunder ;°? if so, the assignee takes sub- 
ject to no defense or counterclaim subsequently ac- 
cruing against the assignor;®* if not, the assignee 
takes subject to such counterclaim as may properly 
be set up against his assignor arising out of the same 
contract or transaction.°* 


“Now allowed.” Under statutes declaring that, 
in case of an assignment of a thing in action, the 
action by the assignee shall be without prejudice 
to any set-off or other defense now allowed,®® it 
has been held that the effect of the language used 
is to preserve to the debtor the same remedial rights 
as existed under the law preceding the adoption of 
the statute without change;®* and this is true al- 
though the nature of the claims available under such 
rights is altered by another statutory provision 
adopted at the same time;®? but there is other au- 
thority holding, where at the time of the enactment 
of such statutory provision the legislature by fur- 
ther enactment adopted portions of the statutes of 
set-off and counterclaim of another state, that the 
words “now allowed” are used in contradistinction 
to the character of claims that could be set off be- 


even though it arose from a breach 
not specifically provided for in the 
security clause under which the note 
had been retained. 


of suit see supra §§ 40, 42-45. 


81. Fuller v. Steiglitz, 27 Oh. St. 
355, 22 AmD 312. 


€2. Martin v. Kunzmuller, 37 N. Y. 
396, 4 Transcr. A. 464; Norton v. Mc- 
Carthy, 10 Misc. 222, 30 NYS 1057, 
Fuller v. Steiglitz, 27 Oh. St. 355, 22 
AmR 312. 


“The simple principle applicable is 
this, that the assignee takes the con- 
tract assigned to him subject to the 
right of set-off which the ‘debtor had 
against it, at the time of the assign- 
ment.” Martin v. Kunzmuller, 37 
N. Y. 396, 397, 4 Transcr. A. 464. 


83. See statutory provisions. 


84. Martin v. Pillsbury, 23 Minn. 
175; San Francisco First Nat. Bank 
v. Nye County, 38 Nev. 123, 145 P 
Sore AnnCaslol(C.V 11955" Petters iv. 
‘Albany County School Dist. No. 5, 3 
Wyo. 237, 260 P 679. 


85. Martin v. Wells, 3 Ariz. 355, 28 
P 958. 

86. See supra text and note 81. 

87. See supra text and note 83. 

gs. Stadler v. Helena First Nat. 
Rank, 022. Mont. 190) 56. Py) P11, 074 
AmSR 582. 

g9. See Supra text and note 83. 

90. Stadler v. Helena First Nat. 


Bank, 22 Mont. 190, 56 P 111, 74 AmSR 
682. 


240 N. Y. 653 mem, 148 NE 745 mem]; 
National Nassau Bank v. Ludington, 
164 App. Div. 466, 149 NYS 967. 


93. National Nassau Bank v. Lud- 
ington, supra. ‘ 


94. National Nassau Bank v. Lud- 
ington, supra. 


[a] Bule applied.—Where a con- 
tractor let out part of a construction 
project to a subcontractor who, being 
unable to perform, effected a settle- 
ment with the contractor, including, 
among other terms, an agreement that 
the contractor should pay the subcon- 
tractor a certain sum, partly in cash 
and partly in notes, some of which 
notes were to be retained to Secure 
the contractor against claims for 
liens and damages, and including also 
an agreement that the subcontractor 
should secure the contractor against 
claims for liens and damages, and 
further should pay the rent on certain 
equipment being used in construction, 
and where the subcontractor then as- 
signed his claim to the notes retained 
for security of the liens to a third 
person, who gave the contractor no- 
tice of the assignment, and where 
Subsequent to such assignment and 
notice the subcontractor failed to pay 
the equipment rentals specified, by 
reason of which failure the contractor 
was put to expense and loss, the con- 
tractor, in an action by the assignee, 
was entitled to counterclaim against 
the latter for such loss and expense 


National Nassau 
Bank v. Ludington, 164 App. Div. 466, 
149 NYS 967. 


95. See statutory provisions. 


96. Fuller v. Steiglitz, 27 Oh. St. 
355, 22 AmR 312; Ross v. Johnson, 1 
Handy 3888, 12 Oh. Dec. (Reprint) 198; 
Petters v. Albany County School Dist. 
No. 5, 37 Wyo. 237, 260 P 678. 


[a] “As allowed by law.’—‘The 
words ‘as allowed by law’ have 
practically the same meaning and ef- 
fect as the words ‘now allowed’... 
The adding of the words ‘by law’ did 
not add anything to the meaning. 
The changing of the word ‘now’ to ‘as’ 
just before ‘allowed’ did not change 
the sense or the time intended, be- 
cause the question naturally is sug- 
gested, What law is referred to? So 
the words, ‘as allowed by law,’ or ‘as 
now allowed by law,’ refer to the law 
in effect and controlling at the time 
the new section was adopted. Thus 
it does not make any difference in the 
meaning of the law whether the Leg- 
islature said ‘now allowed,’ or ‘as al- 
lowed by law,’ or ‘as now allowed by 
law.’ Each of these expressions 
means substantially the same thing, 
with relation to the subject of the 
statutory provision.” Petters v. Al- 
bany County School Dist. No. 5, 37 
Wyo. 237, 260 P 678, 683. 


97. Fuller v. Steiglitz, 27 Oh. St. 
355, 22 AmR 312. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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fore such adoption,®* and that the phrase refers to 
demands of such character as might be set off by 
virtue of the provisions thus adopted, rather than 
to the law prior to the enactment,®® the words “now 
allowed” referring to allowance under the law of 
the state whose set-off statutes were adopted concur- 
rently with the provision in question.! 

[S$ 150] (b) When Demand Arises*—aa. After 
Under the statutes of some jurisdic- 
tions,® the rule is that claims arising in favor of 
defendant against the assignor subsequent to the as- 


Assignment. 


98. McMann v. H. F. Wilcox Oil, 
ete:; Cot; 121 'OKI- 167,250! B 7380: 


99. McMann v. H. F. Wilcox Oil, 
etc. Go; Supra. 


1. McMann 
ete., Co., supra. 


2. Time when claim arises as af- 
fecting offset against indorsee of 
overdue negotiable instrument see in- 
fra § 164; and Bills and Notes § 1064. 


3. See statutory provisions; and 
cases infra notes 4-9. 


4 U. S.—Harrisburg Trust Co. v. 
Shufeldt, 87 Fed. 669, 31 CCA 190 
(construing Washington statute). 


Mass.—Cosmopolitan Trust Co. v. 
Rosenbush, 239 Mass. 305, 131 NE 858, 
16 ALR 1484. But see Ranger v. 
Cary, 1 Metc. 369 (dictum to effect 
that where a chose in action merely 
is transferred, the law requires that 
all offsets until actual notice of trans- 
fer which may be properly applicable 
to the same should be allowed). 


Mont.—Stadler v. Helena First Nat. 
Bank, 22 Mont. 190, 56 P 111, 74 AmSR 
582. 


N. Y.—Beecher v. Peter A. Vogt 
Mfg. Co., 227 N. Y. 468, 125 NE 831; 
Myers v. Davis, 22 N. Y. 489; Bayne 
Vo taorat=77 App. Diy? 251, -T9 NYS 
208 [aff 174 N. Y. 534, 66 NE 1104]; 
Duncan v. Stanton, 30 Barb. 533; Mar- 
tine v. Willis, 2 E. D. Smith 524; Sie- 
bert v. Dunn, 70 Misc. 422, 126 NYS 
974, 2 NYCivProcNS 273 [aff 157 App. 
Div. 387, 142 NYS 253 (rev on other 
grounds 216 N. Y. 237, 110 NE 447)]; 
Bamberger v. Oshinsky, 21 Misc. 718, 
48 NYS 139, 26 NYCivProc 346; 
Diossy v. Heuberer, 1 NYCityCt 13; 
Spencer v. Barber, 5 Hill 568; Mead 
v. Gillett, 19 Wend. 397; Bailey v. 
Martin, 4 AlbLJ 29. But see Robin- 
son v. Howes, 20 N. Y. 84 (where the 
debtor, prior to assignment of the 
debt, assigned the demand which it 
held against plaintiff's assignor to a 
third person having a lien upon such 
demand, and where later and after 
the assignment but before notice the 
debtor extinguished the lien and re- 
acquired the demand, although its 
availability as a set-off was _ sus- 
pended while the paper was held by 
the lienee, it revived when the bank 
extinguished the lien and repossessed 
itself of the paper, and could be as- 
serted against the assignee to whom 
the claim against the debtor had been 
assigned while the demand was in 
possession of the lienee but who had 
not given notice until after the ex- 
tinguishment). Ketchum v. Williams, 
7 NYLegObs 181 (notice of assign- 
ment of a judgment or cause of action 
personally to the debtor is essential 
to protect it in the hands of a bona 
fide assignee, against the offset of a 
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subsequent judgment between the 
debtor and the assignor). 4 
Oh.—Stanbery v. Smythe, 13 Oh. 


St.. 495. See Ross v. Johnson, 1 
Handy 388,12 Oh. Dec. (Reprint) 198 
(dictum to same effect). 


Okl.—MecMann v. H. F. Wilcox Oil, 


SET-OFF AND COUNTERCLAIM 


etc, Co., 121 Okl. 167,250 P 780. 


Ont.—Bailey Cobalt Mines, Ltd. v. 
Benson, 44 Ont. L. 1. 


“The statute in its whole frame- 
work evinces the purpose of the law- 
makers that the claims of assignees 
shall be protected against counter- 
claims arising from separate trans- 
actions and acquired with notice of 
the assignment. . Assignees are 
not to be held subject to the burdens 
of independent counterclaims accru- 
ing after the assignment.’ Beecher 
V0 PetersAy Voet Mic. Coy, i220 Nis 
468, 472, 473, 125 NE 831. 


“The defence of set-off or counter 
claim which is available to a debtor 
as against an assignee of a creditor 
must have existed as a present right 
when the assignment was made, and 
this is especially true where the right 
arises out of an independent con- 
tract... Cosmopolitan Trust Co. v. 
Rosenbush, 239 Mass. 305, 309, 131 NE 
858, 16 ALR 1484. 


[a] Rule applied.—(1) Where a 
debtor agreed to manufacture for, and 
deliver to, its creditor, certain goods, 
and started work on the goods, and 
where the creditor then assigned the 
debt, and after such assignment the 
debtor completed the manufacture of 
the goods, the debtor could not set off 
against the assignee the sum due on 
contract for the goods, since the com- 
pletion of the goods and the accruing 
of the debt came after the assign- 
ment. Myers v. Davis, 22 N. Y. 489. 
(2) Where a note given the commer- 
cial department of a bank was by it 
indorsed to another bank and rein- 
dorsed to the savings department of 
the same bank, the maker could not 
set off against the note held by the 
savings department deposits made by 
him with the commercial department 
after its indorsement of the note, in 


an action by the commissioner of 
banking. Cosmopolitan Trust Co. v. 
Rosenbush, 239 Mass. 305, 131 NE 


858, 16 ALR 1484. 


{b] Rule criticized.—‘The section 
ad referred to [2 Rev. St. 234 § 50 
subd 8] authorizes a defendant in an 
action founded upon a contract (other 
than negotiable paper) which has 
been assigned to a third person, to 
set off a demand belonging to him in 
good faith before notice of the assign- 
ment; but it must be a demand which 
was in existence against the plaintiff 
at the time he made the assignment. 
A debt accrued subsequently is im- 
pliedly excluded; the legislature un- 
doubtedly believing in such case that 
the equity of the assignee was the 
strongest, even in the absence of no- 
tice to the defendant. The distinction 
is new and.the reason for it not ob- 
vious, where the defendant has pur- 
chased the demand with a view to ap- 
ply it in satisfaction of a demand 
held against him; the time when it 
accrued does not seem at all import- 
ant in balancing the equities of the 
parties. The fault lies rather with 
the assignee in not giving previous 
notice of the assignment, thereby 
leaving the defendant to believe the 


[57 C.J.] 483 


signment are unavailable as a set-off or a counter- 
claim,* at least where they accrue on independent 
contracts separate from that giving rise to the as- 
signed claim, save that such claims are available to 
defendant as a counterclaim if their nature is such 
that, at common law, in the absence of statute, they 
would have been available for purposes of recoup- 
ment,® at least where defendant is not shown to 
have had notice of the assignment.” 
be available in that way, they must have accrued as 
legal liabilities of the assignor prior to assignment.® 


Otherwise, to 


plaintiff to be still the owner of the 
demand. The language of the statute, 
however, is explicit and the rule im- 
perative upon the courts.” Mead v. 
Gillett, 19 Wend. (N. Y.) 39%, 398. 


5. Cosmopolitan Trust Co. v. Ros- 
enbush, 239 Mass. 305, 131. NE 858, 16 


ALR 1484; Bailey v. Martin, 4 Alb 
LJ (N. Y.) 29. And see cases Supra 
note 4. 

6. Seibert v. Dunn, 216 N.Y. 237, 


110 NE 447; Newfoundland v. New- 
foundland R. Co., 13 App. Cas. 199. 


Recoupment of claims arising sub- 
sequent to assignment see infra § 155. 


“The doctrines of set-off and re- 
coupment promote justice and dimin- 
ish circuity of litigation. Courts and 
Legislatures deem them remedial in 
character, and the rules creating and 
regulating them entitled to a con- 
struction fairly liberal. The words 
of section 501 [Code Civ. Proc.], now 
under consideration, should not be 
given an interpretation depriving the 
defendant of a recoupment, which, as 
Stated, the common law would have 
sanctioned, unless they under such 
construction compel it. The common- 
law rule rested upon the principle 
that the assignee was notified by the 
assignment that the assigned right 
sprang from a contract entered into 
by and obligating,. the assignor, that 
the obligation of the debtor to pay 
was based upon the obligation of the 
assignor, a violation of which would 
entitle the debtor to the right of re- 
coupment; and the assignee occupied, 
as to the assigned claim, the place 
and position of the assignor—at least 
as to rights accruing prior to a notice 
to the debtor of the assignment. The 
assigned claim, in judgment of law, 
was subject to the right of the debtor 
to claim damages for a_ violation, 
prior to its enforcement, by the as- 
signor of his obligation. The as- 
signee, in suing the claim, stood in 
the place of the assignor, succeeding 
to the benefits which it might bring, 
but chargeable to the extent of it with 
the liabilities of the assignor arising 
from his default, or in exact and ordi- 


nary language the assignee repre- 
sented the assignor in regard to the 
elaim.;* . Seibert, v.. Dunn 26 No oye 


237, 110 NE 447, 450. 


7. Seibert v. Dunn, 216,\N: Y. 237, 
110 NE 447. 


Pye Stanbery v. Smythe, 13 Oh. St. 


[a] Incomplete assignment to de- 
fendant.—Where, before the assign- 
ment of defendant’s obligation by the 
creditor, defendant had acquired as 
assignee a claim against the creditor 
but a claim of such character that in 
law no liability accrued on it until 
the assent to, and acceptance of, the 
assignment by the creditor, and there 
was never any such assent or accept- 
ance preceding the creditor’s assign- 
ment of defendant’s obligation to 
plaintiff, such incompletely assigned 
claim was not available as a set-off. 
Stanbery v. Smythe, 13 Oh. St. 495, 
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However, a qualification of this rule has been sug- 
gested as being authorized by the applicable statutes 
to the extent that if the obligation, asserted as set- 
off or counterclaim, was due at the time of assign- 
ment and could then have been enforced, defendant 
could offset the same, even though he did not own 
it at the time, if he acquired it subsequently before 
Under the statutes 
prevailing elsewhere,'® the contrary result has been 


notice of the assignment given.°® 


9. Stadler v. Helena First Nat. 
Bank, 22 Mont. 190; 56 P 111, 74 Am 
SR 582; Michigan Sav. Bank v. Mil- 
lar, 110 App. Div. 670, 96 NYS 568. 


Set-off of assigned claim against 
assigned cause of action generally see 
infra §§ 180-182. 


10. See statutory provisions; and 
cases infra notes 12-14 


11. See cases infra notes 12-14. 


12. Ala.—Carter v. Mizell, 214 Ala. 
182, 106 S 846; Stewart v. Kirkland, 
19 Ala. 162; Stocking v. Toulmin, 3 
Stew. & P. 35. 


Ariz.—Martin v. Wells, 3 Ariz. 355, 
28 P 958. 


Cal——Haskins v. Jordan, 123° Cal. 
161, 55 P 786; St. Louis Nat. Bank v. 
Gay, LO Cale 286, 35 P 876; McCabe v. 
Grey; 20) Cal. 509. See Hille v. 
Johnston, 85 Cal. A. 2738, 259 P 341 
(recognizing rule). 


Conn.—Adams vy. Leavens, 20 Conn. 
3 


Mich.—Smith y. Warner, 16 Mich. 


Nevy.—San Francisco First Nat. 
Bank v. Nye County, 38 Nev. 123, 145 
P 932, AnnCas1917C 1195. 


N. D.—Clark v. Sullivan, 
280, 55 NW 733. 


Pa.—Miller v. Kreiter, 76 Pa. 78; 
Northampton Bank y. Balliet, 8 Watts 
SoS ol le A Aim D) (2973) Jordan’ -v. 
Stewart, i Pittsb. 54. But see Hink- 
ley v. Walters, 8 Watts 260 (dictum 
to the contrary, the actual decision 
being placed on another ground). 


R. I.—Bell v. Ward, 10 R. I. 503. 


S. C.—Columbia Bank v. Gadsden, 
56 S. C. 313, 33 SH 575. But see Cain 
v. Spann, 26 SiG. le 258 (if the debtor 
acquired the claim asserted in set-off 
after his obligation had been as- 
signed, the claims were not mutual, 
and could not be set off one against 
the other). 

Tex.—Shambeck v. Johnson, (Civ. 


A.) 3 SW (2d) 883 [rev on_ other 
grounds (Commn. A.) 138 SW (2d) 
350]. 


3 N. D. 


Wyo.—Petters v. Albany County 
School Dist. No. 5, 37 Wyo. 2387, 260 
127 Tales 


Eng.—Parsons v. Sovereign Bank, 
[1913] A. C. 160 [allowing app 24 Ont, 
L. 387, 16 OntWR 673, 19 OntWR 834, 
20 OntWR 1459]; Christie v. Taunton, 
[1893], 2 Ch. 175. 


See Nordsell v. Neilsen, 150 Minn. 
224, 184 NW 1023 (recognizing rule). 


But see Bull v. Kasson First Nat. 
Bank, 14 Fed. 612 [rev on other 
grounds P23TO-S. 105, 8) SCv 62) 37) La. 
ed. 97] (construing Minnesota statute 
and holding thereunder that, unless 
defendant proved acquisition of 
claims against the assignor before 
the ‘transfer’ by the latter to the 
assignee, such claims were not avail- 
able as set-offs). 

{a] Provisions of statutes held 
not contradictory.—Civ. Code § 1459, 
providing that the assignee of a non- 


_ 
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negotiable written contract for mon- 
ey or personal property takes it sub- 
ject to all the equities and defenses 
existing in favor of the maker at the 
time of the endorsement, is not con- 
tradictory of, but is to be construed 
in connection with, Code Civ. Proc. § 
368, providing that in the case of an 
assignment of a thing in action, the 
action by the assignee is without 
prejudice to any set-off or other de- 
fense existing at the time of, or be- 
fore notice of, the assignment except- 
ing in the case of a holder in due 
course of a negotiable instrument, 
the latter being merely an enlarge- 
ment of or addition to the former and 
the effect of the two being to allow 
any set-off accruing before notice al- 
though after assignment. St. Louis 
Nat Bank v. Gay, 101 Cal. 286, 35 P 


[b] Rule applied.—(1) Where de- 
fendant indorsed obligations of the 
creditor and discounted them to a 
bank, and subsequently the creditor 
assigned his demand against defend- 
ant, and later defendant was forced 
to take up one of the indorsed obli- 
gations upon the assignor’s failure to 
pay, and still later defendant was 
given notice of the assignment of the 
demand, defendant could set off, 
against the assignee, the amount of 
the bill which as indorser he had tak- 
en up. Adams v. Leavens, 20 Conn. 
73. (2) Where a school warrant, 
which was nonnegotiable, was made 
payable to a bank and sold by it to 
an innocent purchaser for value, in 
the purchaser’s suit thereon against 
the school district, misappropriation 
by the bank’s officer of school funds 
on deposit in the bank, after the as- 
signment, but prior to the school dis- 
trict’s receiving notice thereof was 
a proper set-off. Petters v. Albany 
County School Dist. No. 5, 37 Wyo. 
237, 260 P 678. (3) Where a member 
of a partnership bought out the in- 
terest of the other partner, and as- 
signed all the partnership rights and 
causes of action to a third person who 
sued the maker of a note to the part- 
nership, the latter could set off, under 
the circumstances, such demands, 
held by him individually against the 
partner who had prior to the assign- 
ment acquired the entire interest. of 
the partnership, as he owned prior to 
notice of the assignment. Carter v. 
Mizell, 214 Ala. 182, 106 S 846. 


[c] Record notice (1) has been 
held sufficient, in this connection, to 
render subsequently acquired claims 
unavailable for purposes of set-off 
(Bramblett v. Slemp, 108 SW 339, 32 
KyL 1329); (2) but the contrary re- 
sult has been reached, and such notice 
held limited to subsequent purchas- 
ers and encumbrancers of the prop- 
erty purchased, and not to be ex- 
tended to a debtor purchasing claims 
against the creditor (McCabe v. Grey, 
20 Cal. 510). Record as notice gener- 
ally see Notice § 46. 


[d] Record of instrument not re- 
quired to be recorded is not effective 
as notice so as to prevent defendant 
from claiming set-off against an as- 
signee for claims arising after such 
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reached,!1 and it has been held that defendant may 
set off or counterclaim against an assignee claims 
arising after the assignment but before notice there- 
of,!? at least where the assigned demand is in its 
nature not assignable at law,1* and that to prevent 
the set-off of a claim, or a counterclaim thereon, 
against an assignor in an action by the assignee, de- 
fendant must be charged with notice of the assign- 
ment before he acquired the set-off.*+ 


record of the assignment. Carter v. 
Mizell, 214 Ala. 182, 106 S 846; Stew- 
art v. Kirkland, 19 Ala. 162. See Mar- 
tin, v. Wells,.3 Ariz, 355, 28 P 95s 
(dictum to same effect). 


ene Burkett, va Moses, 4509 Caulee 
14. Ala.—Carter v. Mizell, 214 Ala. 


182, 106 S 846; Steiner v. Scholze, 114 
Ala. 88, 21 S 428; Stewart v. Kirk- 
land, 19 Ala. 162; Harwell v. Steel, 
17 Ala. 372. See Cook v. Mutual Ins. 
Co., 53 Ala. 37 (recognizing rule); 
Stocking v. Toulmin, 3 Stew. & i 
35, 36 (“Where one is sued... by 
an assignee, no doubt exists, under 
our statutes, as to the right of the 
defendant to set off any proper de- 
mand which he may have held against 
the payee, at any time previous to 
notice of the assignment by him’’). 


Ariz.—Martin v. Wells, 3 Ariz. 355, 
28 P.958. 


Cal.—St. Louis Nat. Bank v. Gay, 
101 Cal. 286, 35 P 876; Hille v. Johns- 
ton, 85 Cal. “A. 273, 259 Pi 341. 


3 conn —sAdante v. Leavens, 20 Conn. 


Ill.— First Nat. Bank v. Hogg-Har- 
ris Co. 181) LIAS 2205 


Miss.—Illinois Cent. R. Co. v. Mc- 
Comb City First Nat. Bank, 110 Miss. 
CAG OS Sst: 


Pa.—Jordan v. Stewart, 1 Pittsb. 
54. See Trexler v. Trexler, 14 Pa. 
Dist. & Co. 324 (recognizing rule). 


S. C.—Columbia Bank v. Gadsden, 
56 SHC, 313, S38 7SE) 57d; 


Eng.—Cavendish  v. 
Beav. 1638, 53 epee ato 
Gabriel, ATs 6 Sh 
122 Reprint 450. 


See Bowman v. Halstead, 2 A. K. 
Marsh. (Ky.) 200, 202, 12 AmD 380 
(‘Existing discounts before notice of 
the assignment, arising from other 
transactions, and any defence at law 
or equity, before such notice, or which 
go to affect its consideration, can and 
does follow the note, while the as- 
signee is allowed to hold the pa- 
per discharged from defences of a 
different character’); Feder-Gregg 
Shoe Co. v. Big Four ‘Shoe Store Cos 
(Tex. Civ. A.) 284 SW. 717, 719 (“The 
unfilled order purchased was 
nonnegotiable, and appellant [assig- 
nee] can assert no right under it 
without allowing every discount and 
defense against it to which it would 
have been subject in the hands of the 
assignor or any previous owner be- 
fore notice of the assignment to the 
maker’’), , 


“There can be no doubt that the 
rule is general, that a debtor, whose 
obligation is not governed by the law- 
merchant, is protected against the as- 
signee of the obligation, in all pay- 
ments, sets-off, discounts or other de- 
fenses held, owned or acquired by him 


Geaves, 24 
Wilson v. 
248, 116 ECL 243, 


against the original creditor—the 
transferor—prior to notice of the 
transfer.” Steiner v. Scholze, 114 Ala. 


88, 92, °21 S 428. 
“A defendant may avail himself of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 151] 


[§ 151] bb. After Notice. 


a set-off acquired before notice of as- 
signment, provided the set-off be in 
other respects good.” St. Louis Nat. 
nk v. Gay, 101 Cal. 286, 289,35. P 
76. 


“The important period to determine 
the rights of the assignees and the 
defendant, is not the time of the as- 
signment, but the time the defendant 
had notice of it.” Jordan v. Stewart, 
1 Era (Pa.) 54, 55. 


U. S.—Weightman v. Queen, 29 
0 bean. Noeri7,359.2, Cranch CC. 1i2. 


Cal.—Benham vy. Connor, 113 Cal. 
168, 45 P 258. 


Go nee v. Leavens, 20 Conn. 


Ill.— First Nat. Bank v. Hogg-Har- 
ris Lumber Co., 181 Ill. A. 220; Salt 
Fork Coal Co. v. Eldridge Coal Co., 
170 Ill. A. 268. 


Ind.—Goldthwait v. Bradford, 36 


Ind. 149; Sayres v. Linkhart, 25 Ind. 
145; Adams vy. Rodarmel, 19 Ind. 339. 
Iowa.—Central Trust Co. v. Des 


Moines, 205 Iowa 742, 218 NW 580. 
But see Zugg v. Turner, 8 Iowa 223 
(under a statutory provision, Code § 
952, to the effect that the assignee of 
an open account shall have a right of 
action, but subject to the ‘debtor’s 
availing himself of any set-off against 
the assignee which he may have had 
against any assignor before suit com- 
menced, a debtor was allowed to set 
off against the assignee of an open 
account claims against the assignor 
arising after assignment and notice). 


Ky.—Johnson v. Pearson, 7 Dana 
874; Bowman v. Halstead, 2 A. K. 
Marsh. 200, 12 AmD 380. See Walker 
Vv. MeKay, 2) Metc. 294, 295—-C’The 
principle is well settled that a 
set-off, to be available, either at law 
or in equity, against an assignee, 
must have existed before notice of 
the assignment’); Overby v. Wells, 
54 SW 955, 956, 21 KyL 1316 (where 
it is said obiter that “it seems to be a 
well-settled rule of law that, in a suit 
of an assignee against a defendant, a 
set-off, to be available as a defense, 
must have existed at the time of 
notice of the assignment of the debt 
sued on’’) 


Mass.—St. Andrew v. Manchaug 
Mfg. Co., 134 Mass. 42; Backus v. 
Spaulding, 129 Mass. 234; Jenkins v. 


Brewster, 14 Mass. 291. 
Minn.—Linn v. Rugg, 19 Minn. 181. 
Miss.—Freeland v. Man, 9 Miss. 531. 


N. Y.—U. S. Trust Co. v. Mendel- 
son, 209° App. Div. 751, 205 NYS 100 
[aff 240 N. Y. 653 mem, 148 NE 745 
mem]; Norton v. McCarthy, 10 Misc. 
222, 30 NYS 1057; 
van, 1 Edw. 399 [aff 6 Paige 117]. 
See Soloman v. Holt, 3 E. D. Smith 
139 (mere possession, at the time of 
suit, of a note asserted as set-off 
against an assigned claim, does not 
permit of such set-off, even should 
the prevailing statute be construed 
to allow any set-off existing in de- 
fendant’s favor before notice of set- 
off, where there was no showing that 
the note so sought to be set off was 
acquired before notice of the assign- 
ment). 


Oh.—Follett v. Buyer, 4 Oh. St. 586; 
Williams v. Pultze, 5 Oh. Dec. (Re- 
print) 503, 6 AmLRec 337, 2 CincLBul 
253. 


Or.—Taylor v. Buckner, 100 Or. 75, 
196 P 839. 


Demands arising in 
favor of defendant against the assignor after notice 
of the assignment cannot be set off or counterclaimed 
against the claim of the assignee,'® at least where 


Wolcott v. Sylli- |. 
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Pa.—Snyder v. Southwestern Nat. 
Bank, 294 Pa. 1, 143 A 206; Northamp- 
ton Bank v. Balliet, 8 Watts & S. 311, 
42 AmD 297. 


S. C.—Thorn v. Myers, 36 S. C. L. 
e403 Newman v. Crocker, 1 S. C. L. 


Vt.—Weeks v. Hunt, 6 Vt. 15. 


Va.—Ritchie v. Moore, 5 Munf. (19 
Va.) 388, 7 AmD 688. 


Eng.—Christie v. Taunton, 
20Chy U7 5¢ 


Ont.— Dennison VianNOx came. 
Om ilo. 


See ze v. Caraway, 19 Ala. 
246 (surety paying principal’s obliga- 
tion cannot claim credit for so doing 
against an assignee of the principal, 
unless he shows also that such pay- 
ment was before transfer and notice 
of assignment of claim in suit). 


“Tt must always be shown that the 
defendant was the owner, and held 
possession of the set-off at the period 
when he received notice of the assign- 


[1893] 


es Freeland v. Man, 9 Miss. 531, 
[a] Assignment of wages earned 


and to be earned.—Where an em- 
ployee assigned claims due him and to 
come due him under his contract of 
employment, to plaintiff, defendant 
employer could not set off, against 
plaintiff's suit on the assigned con- 
tract, the rental value of defendant’s 
house occupied by the assignor, nor 
the cost of goods furnished him from 
defendant’s store, after notice of the 
assignment, where the assignor had 
not contracted prior thereto for pay- 
ment in rent and provisions but as 
each installment of wages became 
due, plaintiff was entitled to it with- 
out any such set-off for claims after 
notice given, and this was true de- 
spite a usage among defendant’s em- 
ployees to occupy its houses and 
patronize its store antedating the as- 
signment. St. Andrew v. Manchaug 
Mizar Cor, 16:34 9 Masses 42. Set-off 
against assigned cause of action of 
assigned claim acquired after notice 
see infra § 181. 


[b] Agreement by assignor to ap- 
ply payments made on a junior obli- 
gation to the senior obligation if he, 
the assignor, should Succeed in ob- 
taining a reassignment of it, which 
agreement was made at the time no- 
tice of the assignment was given, was 
ineffectual to permit defendant, mak- 
ing such payment, to avail himself of 
it as a set-off against: the assignee 
where no reassignment was ever ob- 
tained. Northampton Bank v. Balliet, 
8 Watts & S. (Pa.) 311, 42 AmD 297, 


{c] Merger of debt in note.—(1) 
Where defendant, after notice of as- 
signment, took from the assignor a 
note covering the debt due him both 
before and after the assignment on a 
parol contract, the parol contract be- 
ing merged in the new contract in 
writing, made after notice of the as- 
signment, defendant could not set off 
either the original debt or the note 
against the assignee (Johnson  v. 
Pearson, 7 Dana (Ky.) 374); (2) and 
the same has been held as to a note 
given entirely for a consideration 
prior to notice of assignment (Weeks 
Vaerrlunt) (6° Vte Lb). 


{d] Instrument procured for pur- 
pose of assignment.—Where a party, 
intending to act as a private banker, 
procured from a bank the certificate 
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such subsequently accruing claims are independent 
in their origin, not arising from the same contract 
or transaction as the assigned claim,'® and even 
though they had their origin in transactions previ- 


of deposit required by statute of one 
assuming to act in such capacity, 
making known to the issuing bank at 
the time of issue the purpose for 
which the certificate was sought, no- 
tice to the debtor arose the instant it 
executed the certificates and no subse- 
quent dealings between the parties 
could give rise to any set-off which 
could be valid as against the obliga- 
tion thus eee nos the hands of the 
assignee. Sny v. Southwestern 
Nat. Bank, 394. Pa, 1, 143 A 206. 


[e] Rule applied.—(1) Where de- 
fendant entered into a contract for 
the paving of certain roads and for 
liability of the contractor for their 
repair for five years after completion 
and such further time as_ should 
elapse’ until thirty days had passed 
from the date when the contractor 
gave written notice for inspection, 
excepting liability for reasonable 
wear, and where, more than five years 
after completion, the contractor as- 
signed his claims under a later con- 
tract with the company, defendant, in 
an action by the assignee on the as- 
signed contract, could not counter- 
claim on the agreement to repair, in 
the absence of an affirmative showing 
that the obligation to repair was a 
valid and subsisting claim against the 
contractor at the time defendant re- 
ceived notice of the assignment. Cen- 
tral Trust Co. v. Des Moines, 205 Iowa 
742, 218 NW 580. (2) Where a claim 
asserted in set-off was one originally 
owned jointly by defendant and an- 
other person, who died after the as- 
signment, since defendant’s right to 
set off the joint claim was acquired 
as a result of his survivorship, it was 
necessary, in order for the claim to 
be available, that the death of the 
other joint owner should have oc- 
curred prior to notice of the assign- 
ment. Williams v. Pultze, 5 Oh. Dee. 
(Reprint) 503, 6 AmLRec 337, 2 Cine 
LBul 253. (3) Where a statute pro- 
vides that actions by assignees should 
be without prejudice to any set-off 
“existing” at the time of, or before 
notice of, the assignment, the word 
“existing’’ has been construed as 
meaning belonging to defendant, who 
has been refused set-off for demands 
existing at such time but not existing 
in his favor. Goldthwait v. Bradford, 
386 Ind. 149. (4) Where, at the time 
of assignment of a bon'’d, the assignor 
held as a lessee under the obligor in 
the bond, such obligor, when sued by 
the assignee in the bond, could not set 
off the assignor’s liability for rents 
under the lease coming due after no- 
tice of the assignment. Watson v. 
Mid Wralesth (Co DAR. 21@rse bos: 


16. St. Andrew v. Manchaug Mfg. 
Co., 134 Mass: 42; Ul St Trust Co. -v. 
Mendelson, 209 App. Div. 751, 205 
NYS 100 Laff’ 240 N. Y. 653 mem, 148 
NE 745 mem]; Watson v. Mid Wales 
RewCow a Ree2 Ce Presse Compare 
Inland’ Box, ,etce.,. Co. -v. Ritebien ba 
Colo. 532, 143 P 581 (where defend- 
ant hired horses from the assignor, 
who assigned his claim for their hire 
to plaintiff, who notified defendant 
thereof, and where after such notice! 
the assSignor broke his contract to 
hire and retained defendant’s wagons 
for which defendant recovered judg- 
ment in replevin, defendant could not; 
set off against plaintiff's claims under 
the contract for the previous month 
his damages and judgment in replevin,, 
but he could set them off against! 
claims for the month in which the 
breach occurred). 


486 [57 C.J.] 


ous to the giving of notice.1? 


[§ 152] (c) When Demand Matures—aa. After 
Assignment. Under some statutes, as, for example, 
those providing in effect that when cross demands 
have existed under such circumstances, that If one 
had brought an action against the other, a counter- 
claim or set-off could have been set up, neither can 
be deprived of the benefit thereof by the assignment 
of the other,!® or those providing in effect that if 
an action be founded upon an assigned contract, a 
demand existing against the assignor, or any as- 
signee, at the time of the assignment, and belong- 
ing to defendant, in good faith, before notice of 
such assignment, may be set off if the demand be 
such as might have been set off against such assignor 
or assignee, when the contract belonged to him,*® 


17. Follett v. Buyer, 4 Oh. St. 586; 
Watson v. Mid Wales R. Co., L. R. 2 
CoeP2 5938. 


18. See statutory provisions; and 
cases passim infra notes 20-21. 
19. See statutory provisions; and 


cases passim infra notes 20-21. 


[a] Words “if the demand be such” 
do not apply to the nature of the 
claim only, but also*to the condition 
or state thereof. Wells v. Stewart, 3 
Barba GN. oy.) 40: 


26. Mich.—Kull v. Thompson, 38 
Mich. 685. See Bradley v. Smith, 98 
Mich. 449, 57 NW 576, 39 AmSR 565, 
23 LRA 305 (dictum to same effect). 


Mo.—Hunterbrinker v. Tappmeyer, 
(AL) 223 SW 692: 


Mont.—Stadler v. Helena First Nat. 
Bank, 22 Mont. 190, 56 P 111, 74 AmSR 
582. 


N. Y.—Munger v. Albany City Nat. 
Bank, 85 N. Y. 580; Martin v. Kunz- 
muller, 37 N. Y. 396, 4 Transcr. A. 464; 
Cummings v. Morris, 25 N. Y. 625; 
Myers v. Davis, 22 N. Y. 489; U.S. 
Trust Co. v. Mendelson, 209 App. Div. 
751, 205 NYS 100 [aff 240 N. Y. 653 
mem, 148 NE 745 mem]; Collens v. 
Philipsborn, 209 App. Div. 483, 205 
NYS 210) [aff 239 N: Y. 611 mem, 147 
NE 217 mem]; Michigan Sav. Bank v. 
Millar, 110 App. Div. 670, 96 NYS 
568; Wells v. Stewart, 3 Barb. 40; 
Westlake v. Bostwick, 35 N. Y. Super. 
256; Watt v. New York, 3 N. Y. Super. 
23; Horowitz v. Brodowsky, 24 Misc. 
731, 538 NYS 815; Norton v. McCarthy, 
10 Misc. 222, 30 NYS 1057. See Cen- 
tral Trust Co. v. Morton Trust Co., 
200 N. Y. 577, 98 NE 975 (recognizing 
Tule) Murray ve Deyo, 10) Hun 13 
(trustee under railroad mortgage hav- 
ing taken possession of railroad be- 
fore note due from railroad company 
to defendant matured, defendant 
could not set off the amount of such 
note against the trustee’s suit for 
money of the railroad company re- 
ceived by ‘defendant); Duncan v. 
‘Stanton, 30 Barb. 533 (fund not avail- 
able until future date was not sub- 
ject to set-off for demands against the 
assignor of the fund); Soloman vy. 
Holt, 3 E. D. Smith 139 (declaring it 
doubtful whether a claim unmatured 
at the time of assignment could be 
set off in any case, but reaching a de- 
eision on other grounds). 


Oh.—Fuller v. Steiglitz, 27 Oh. St. 
355, 22 AmR 312. 


S. C.—McAlpin v. Wingard, 31 S. 
Cc. L. 547. 


See McMann vy. H. F. Wilcox Oil, 
ete Coal2d WOK, WE t250 P7380 
(where, in deciding that a claim not 
»eeruing until after assignment could 
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; it is held that a debtor, when sued by the assignee 


action.?1 


2 


not be set off, the court said that 
there could be no set-off where ‘‘the 
right of action’ had not accrued at 
the time of assignment). 

And see infra § 156 text and note 


9 
>) 


“Tt is a familiar rule that a defend- 
ant can only offset such claims 
against the plaintiff’s assignor as ma- 
tured before the assignment, and 
which belonged to him in good faith, 
without knowledge of the assign- 
ment.” Horowitz v. Brodowsky, 24 
Misc. 731, 538 NYS 815, 816. 


“Tf, before the demand of the par- 
ty claiming the set-off becomes ma- 
ture, the opposite claim has been as- 
signed, whether the assignment car- 
ries the legal or only an equitable ti- 
tle, the right of set-off no longer ex- 
vera Myers v. Davis, 22 N. Y. 489, 


fa] Claim payable thirty days aft- 
er demand could not be set off against 
an assigned obligation, where no de- 
mand for payment had been made 
prior to the assignment. Watt v. 
New York, 3 N. Yo Super. 23. 


{b] Rule applied.—(1) Where, at 
the time of assignment, defendants 
held a sight draft against the assign- 
or for goods sold him for cash, which 
draft would not fall due until the day 
after the assignment, defendant could 
not set off his claim 6n the draft 
against the assignee. Kull v. Thomp- 
son, 38 Mich. 685. (2) Where the as- 
signor owed defendant for certain 
goods purchased before the assign- 
ment for which he gave his note, and 
then made the assignment, defendant 
could not set off the note, which was 
by its terms not payable until after 
the assignment had occurred against 
the assignee. Horowitz v. Brodow- 
sky, 24 Misc. 731, 538 NYS 815. (3) 
Where defendant, under a factoring 
agreement contracted to sell silk for 
the assignor, and by a later independ- 
ent agreement contracted to sell silk 
to said assignor, and take trade ac- 
ceptances therefor, and where an as- 


signment of the sums due assignor 


under the factoring agreement was 
made to plaintiff, defendant could not 
set off, in an action by the assignee 
on the claims under the factoring 
ageement thus assigned, the amount 
of a trade acceptance given before 
the assignment but not due until after 
assignment. U.S. Trust Co. v. Men- 
delson, 209 App. Div. 751, 205 NYS 
100 [aff 240 N. Y. 653 mem, 148 NE 
745 mem]. (4) Where a note from 
the assignor to defendant fell due be- 
fore any assignment was made, and it 
was renewed or extended to become 
payable at a future date, before which 
date the assignment to plaintiff of the 
maker’s claim against the payee oc- 
curred, the note was not available as 


of the claim, cannot set off or counterclaim against 
such assignee demands which the debtor held against 
the assignor at the time of assignment but which 
matured after the assignment;?° but this doctrine 
has been distinctly limited to purely independent 
eross demands as distinguished from defenses which 
go to defeat the right of recovery on the cause of 
However, under controlling statutes in 
other jurisdictions, the opposite result has been 
reached,?” and it is held that a claim may be set off 
or countereclaimed against the assignee, in a suit on 
the assigned obligation, although the claim thus as- 
serted was not due and payable at or before the 
assignment,?*® and that a demand, not due at the 
time of assignment, but which has become due before 


a set-off against the assignee, since 
it was not due@ at the time of assign- 
ment. Hunterbrinker v. Tappmeyer, 
(Mo. A.) 223 SW 692. 


[c]_ Discount.—Where a_ seller 
agreed to give a buyer certain dis- 
counts if his purchases reached a cer- 
tain amount, settlement to be made 
in December, after a comparison of 
statements, and purchases prior to the 
seller’s assignments of the buyer’s 
accounts in September amounted to 
more than the stated amount, the 
buyer could not counterclaim under 
Civ, Pract. Act § 267, in the assignee’s 
action, for the discounts, as such dis- 
counts could be claimed as and be- 
come a credit only in December and 
no demand existed in September in fa- 
vor of defendant against the assign- 
or which would have been available 
as a present right to the buyer at that 
time. Collens v. Philipsborn, 209 
App. Div. 483, 205 NYS 210 [aff 239 
N. Y. 611 mem, 147 NE 217 mem]. 


21. Myers v. Davis, 22 N. Y. 489; 
Fuller v. Steiglitz, 27 Oh. St. 355, 22 
AmR 312. See U. S. Trust Co. v. Men- 
delson, 209 App. Div. 751, 205 NYS 
100 [aff 240 N. Y. 653 mem, 148 NE 
the om (recognizing the limita- 
ion). : 


22. See statutory provisions; 
cases infra notes 238, 24. 


23. Ala.—Russell v. Redding, 50 
Ala. 448. 


Cal.—St. Louis Nat. Bank vy. Gay, 
LOL Cals-28657385 ERS. 


Ky.—New Farmers’, etc., Bank v. 
Crowe, 82 SW 287, 26 KyL 500. But 
see’ Neal jv. “Cornwall, “% Acyilie7b5 
(where a tenant delivered to his land- 
lord a sum of money, in consideration 
for which the landlord agreed to in- 
stall an elevator in the premises and 
to return the sum advanced at the 
end of the term, and at the termina- 
tion of the lease the tenant held over 
without express new contract until a 
later date, between which date and 
the date of termination of the former 
lease, the landlord had assigned his 


and 


claim against the tenant to another, ° 


it was held that the holding over post- 
poned the payment of the sum until 
the expiration of the new term and 
that the claim for the sum advanced 
was therefore not _a subsisting de- 
mand when the landlord made the as- 
signment and could not be set off). 


Minn.—Martin v. . Pillsbury, 23 


Minn. 175. 


Pa.—Northampton Bank y. Balliet, 
8 Watts & S. 311, 42 AmD 297. 


Eng.—Christie v. Taunton, [1893] 2 
One be 


ee see infra § 156 text and note 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ree 


§§ 152-155] 


notice thereof, is available against the assignee as a 
set-off or counterclaim. The diversity of decisions 
on this subject arises from the varying phraseology 
of the different statutes.?° 


Stipulation in assignment for allowance. If the 
assignor at the time of assignment requires the as- 
signee to recognize and allow the debtor’s offset, 
such offset is available although it does not mature 
until after the assignment.?® 


[§ 153] bb. After Notice. While, in some juris- 
dictions, the rule prevails that a claim is available 
as an offset only when complete, due, and payable, 
at the time the assignment occurs,?* in others, which 
have rejected this requirement and adopted the con- 
trary rule,2® there is authority to the effect that it 
is sufficient if the transaction out of which the de- 
fense arises commenced before defendant was in- 
formed of the transfer,?® and that it is not essential 
that the hability of the assignor should be complete 
at that time;°° and it is held, under some statutes,*+ 
that the fact that the demand claimed as an offset 
has not matured when defendant receives notice of 
the assignment of his obligation does not render 
it unavailable as a set-off or counterclaim;?? and 
a demand, although unmatured at the time of no- 
tice, may be successfully pleaded, where it is of 
such qa character that it could have been pleaded 
against the assignor, provided defendant acquired 
it before notice of assignment and provided further 
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that it was existing at the commencement of the 
action.** Whether or not the demand was due and 
suable before notice constitutes no element in the 
determination of whether it existed before notice 
so as to render it available as set-off or counter- 
claim.** However, according to other authority, a 
claim unmatured at the time of notice of assignment 
is not available as a set-off or counterclaim against 
the demand assigned,** although such claim became 
due before suit;*® and further, no statements or 
conduct of the debtor, unassented to by the assignee, 
upon receipt of the notice of assignment, can op- 
erate to change this rule so as to make such claims 
available for this purpose;?7 but even under this 
rule, a claim due at the time of notice of assign- 
ment but not payable until after such notice may 
be a set-off against the assignee.?8 


[§ 154] (d) When Demand Is Liquidated. The 
general rules as to the availability of unliquidated 
demands in set-off*® have, it seems, been so extend- 
ed in at least one jurisdiction, that, in an action on 
a liquidated demand held by plaintiff as assignee, 
an unliquidated claim existing in favor of defendant 
against the assignor at the time of the assignment 
is not a proper set-off.+° 


[§ 155] (2) Recoupment.*! Recoupment is not 
governed with respect to the rules regarding time 


of assignment or notice and maturity of the obli- 


24. Martin v. Pillsbury, 23 Minn. 
175. See Sifton v. Coldwell, 11 Man. 
653 (where defendant held certain 
money pending determination by suit 
of the rights thereto as between 
plaintiff's assignor and another, and 
where he acquired a present claim be- 
fore such determination against plain- 
tiff’s assignor, and where, being still 
before the determination, plaintiff’s 
assignor assigned such balance of the 
sum as should be found due him to 
plaintiff, but no notice of such assign- 
ment was given until after determina- 
tion of the suit, defendant could set 
off, in plaintiff’s action for the bal- 
ance, the claim held by him at the 
time of the assignment to plaintiff). 


25. St. Louis Nat. Bank v. Gay, 101 
Cal. 286, 35 P 876; Fuller v. Steiglitz, 
27 Oh. St. 355, 22 AmD 312. See Mar- 
tin v. Pillsbury, 23 Minn. 175 (hold- 
ing that the Minnesota statute was 
so essentially and materially different 
from the New York statute as to 
render decisions based on the latter 
inapplicable on the point involved). 


26. Fort v. McCully, 59 Barb. (N. 
GD ule 

27. See supra § 152 text and notes 
18-21. 

28. See supra § 152 text and notes 
22-24. 


29. St. Louis Nat. Bank v, Gay, 101 
Cal. 286, 35 P 876; Northampton Bank 
v. Balliet, 8 Watts & S. (Pa.) 311, 42 
AmD 297. 


30. Stewart v. Anderson, 23 F. Cas. 
No. 13,421, 1 Cranch C. C. 586 [aff 6 
Cranch. 203, 3 L. ed. 199]; Russell v. 
Redding, 50 Ala. 448; St. Louis Nat. 
Bank v. Gay, 101 Cal. 286, 35 P 876; 
Northampton Bank v. Balliet, 8 Watts 
& S. (Pa.) 311, 42 AmD 297. Contra 
Parker v. Kendall, 3 Vt. 540. 


31. See statutory provisions; 
cases infra notes 32, 33. 


32. Stewart v. Anderson, 23 F. Cas. 
Nor 13,421, i Cranch C. -C..'586 [aft 
6 Cranch 203, 8 L. ed. 199] (constru-! 


and 


ing Virginia statute); Russell v. Red- 
ding, 50 Ala. 448; St. Louis Nat. Bank 
Vs Gay LOICaly 286) S50 o6. 


“This rule seems to us to be just 
and right. A debtor may fortify him- 
self against the coming suit of his 
creditor by the purchase of any cross 
demands which may be counterclaim- 
ed when that suit shall come, and be- 
tween them an assignee has no stand- 
ing until he shall have given notice 
of the assignment. When a stranger 
voluntarily interferes with relations 
between third parties, and takes an 
assignment of an’ obligation from one 
of the latter to the other, he is in no 
position to beg for equitable consid- 
eration, and has only such right in 
the premises as the statute gives him, 
and under the statute he stands in the 
shoes of his assignor until he gives 
notice of the assignment; but such 
notice in no way destroys or impairs 
any right which the debtor had ac- 
quired against the creditor prior to 
such notice.” St. Louis Nat. Bank v. 
Gay, 101 Cal. 286, 35 P 876, 877. 


33. Russell v. Redding, 50 Ala. 448; 
St. Louis Nat. Bank v. Gay, 101 Cal. 
286, 35 P 876. See CGoldthwait v. 
Bradford, 36 Ind. 149, 158 (where the 
court, in a dictum, recognizes availa- 
bility in set-off of a claim against the 
assignor held by defendant before no- 
tice of the assignment “and which 
was due at or before the time when 
offered in evidence as a set-off’’). 


34. St. Louis Nat. Bank v. Gay, 101 
Calyi2s86, 3b PE 87e. 


35. Graham v. Tilford, 1 Metc. 
(Ky.) 112; King v. Goddard, 7 KyL 
682, 8 KyL 150; Christie v. Taunton, 
{1893] 2 Ch. 175. See Walker v. Mc- 
Kay, 2 Metce. (Ky.) 294 (dictum, to 
same effect). But see New Farmers’, 
etc., Bank v. Crowe, 82 SW 287, 26 
KyL 500 (allowing defendant to set 
off, at least where the assignee was 
assignee for benefit of creditors, de- 
mands against the assignor held at 
the time of notice of the assignment 
but not maturing until after such 
time); Kentucky Flour Co. v. Mer- 


chant’s Nat. Bank, 90 Ky. 225, 13 SW 
910, 12 KyL 198, 9 LRA 108 (to same 
effect). 


36. Hibernian Banking Assoc. v. 
Chicago, 178 Ill. A. 138. And'see cas- 
es Supra note 35. 


37. Hibernian Banking Assoc. vy. 
Chicazo; 178 Tl A138. 


38. Christie v. Taunton, [1893] 2 
Che 75: 


[a] Rule applied.—Where the 
owner of unmatured debentures of a 
company assigned them, and later the 
company made a eall on shares of 
stock, whereof the assignor held 
some, such call being by the by-laws 
of the company due at the time it was 
made, but not being payable until a 
later time, by virtue of the terms of 
the call, and where, intermediate the 
time when it was due and the time 
when it was payable, the assignee 
gave notice of the assignment of the 
debentures, the amount due on the eall 
thus made and in that state at the 
time of assignment was allowable as 
a set-off against the assignee’s claim 
on the debentures. Christie v. Taun- 
tonw).UsS oe Vay Che. Lib. 


39. Unliquidated demands: 
AS: 
a for reconvention see supra § 


Counterclaim see supra § 88. 
Compensation for see supra § 90. 
Recoupment for see supra § 85, 
Set-off of: 

Generally see supra § 86, 

In equity see supra § 87. 

40. Frick v. White, 57 N. Y. 103; 


Allgoever v. Edmunds, 66 Barb. (N. 
VE AHO 


[a] Demand requiring accounting 
for liquidation was properly disallow- 
ed as a Set-off in an assignee’s action 
on the assigned claim. Allgoever vy. 
Edmunds, 66 Barb. (N. Y.) 579. 


41. Defined see supra § 1. 
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gation by the principles applicable to set-off.*? 
Where a claim is assigned, defendant may, in an 
action by the assignee, have recoupment for a de- 
fault in performance by the assignor of his obliga- 
tions under the executory contract on which the 
assigned claim was based, although such default oc- 
curred after the assignment*® and after notice there- 
of to defendant;** or for a default which existed 
at such time, but was discovered subsequent there- 
to;*® and this has been held both where the claim 
assigned was due and payable at the time of assign- 
ment and notice,*® and where it had not matured 
The right of recoupment is not af- 
fected by the fact that the assignee does not actu- 
ally know at the time of assignment of those terms 
in the contract which give rise to the obligation as- 


at that time.*? 


42. Stern v. Sunset Road Oil Co., 
ATmCAle Aw so 4.1190 P 65k: 4 


Distinction between recoupment and 
set-off generally see infra § 15. 


43. Stern v. Sunset Road Oil Co., 
47 Cal. A. 334, 190 P 651; Salt Fork 
Coal Co. v. Eldridge Coal Co., 170 Ill. 
A. 268; American Bridge Co. v. Bos- 
ton, 202 Mass. 374, 88 NE 1089. See 
Jefferson County v. Arrghi, 51 Miss. 
667 (defendant may recoup all dam- 
ages at least which arise before notice 
of the transfer); Seibert v. Dunn, 216 
N. Y. 237, 110 NE 447 (dictum to same 
effect). 


44. Stern v. Sunset Road Oil Co., 
af i@alw Ay 64,0190 2 6519 (Sale Hork 
Coal Co. v. Eldridge Coal Co., 170 Ill. 
A. 268; American Bridge Co. v. Bos- 
ton, 202 Mass. 374, 88 NE 1089. See 
Montreal Bank v. Tudhope, 21 Man. 
380, 386 (holding that a “right of set- 
off is allowed as against an assign- 
ment whevever a debt arising between 
the original parties subsequently to 
the notice of assignment, and then 
sought to be set off, results from 
matters connected with the debt as- 
signed’’). 


“The exact time when said oil com- 
panies [assignors] breached their 
contract, whether it was prior or sub- 
sequent to the notice of assignment, 
can make no difference so far as the 
application of the doctrine of recoup- 
ment is concerned.” Stern v. Sunset 
Road Oil Co., 47 Cal. A. 334, 190 P 
651, 655. 


[a] Reason for rule.—The as- 
signee of a claim takes subject to the 
existing rights of defendant under 
the contract against the assignor, 
which rights include that of enforc- 
ing rights existing under the contract 
at the time of notice, and since the 
assignee delays suing on its claim 
until after default, defendant may re- 
coup against him as he might have 
against the assignor. American 
Bridge Co. v. Boston, 202 Mass. 374, 
88 NE 1089. 


45. Schenuit v. International Fi- 
nance Corp., 148 Md. 4038, 130 A 331. 


Fule applied.mWhere goods 
were sold with warranty, whose 
breach was discoverable only upon 
use, and invoices given for the goods, 
which invoices were assigned to plain- 
tiff, defendant, in an action on the in- 
voices by the assignee, could recoup 
his damages for defects constituting 
a breach of warranty although such 
defects were in part not discovered 
until after assignment and_ notice. 
Schenuit v. International Finance 
Corp., 148 Md. 403, 130 A 331. 


46. American Bridge Co. v. Boston, 
202 Mass. 374, 88 NE 1089. 


SET-OFF AND 


{a] Rule applied.—An assignee of 
architect’s certificates for money due 
for work done by the assignor under 
building contracts with a city took 
them subject to the city’s right to re- 
coup for damages from a _ possible 
breach by the assignor of his con- 
tracts, which right existed at the mak- 
ing of the contracts, and of which 
the assignee had notice, although no 
default of the assignor had occurred 
when notice of the assignment was 
given to the city, and hence recoup- 
ment was allowed for the assignor’s 
breach subsequent thereto. American 
Bridge Co. v. Boston, 202 Mass. 374, 
88 NE 1089. 


47. Stern v. Sunset Road Oil Co., 
47 Cal. A. 334, 190 P 651; Rockwell v. 
Daniels, 4 Wis. 432. 


[a] Rule applied.—Where an oil 
company contracted to furnish oil for 
a railroad company and by supple- 
mental agreement the latter advanced 
the former money for development, 
and the former assigned demands for 
oil delivered and future oil as deliv- 
ered to plaintiff, defendant railroad 
company could recoup for the money 
advanced to the assignor in the as- 
signee’s action, for the price of oil 
delivered under the contract after as- 
signment and notice, begun after the 
breach. Stern v. Sunset Road Oil Co., 
AT Calvi’ 334-1 90F P6505 


48. Stern v. Sunset Road Oil Co., 
A ( ICalevAno O40 oO pemOols 


[a] Reason for rule.—As assignee, 
plaintiff takes subject to all equities 
and defenses between the original 
parties to the agreement existing at 
the time of assignment, which rights 
are not confined to those parts of the 
contract known to the assignee, but 
embrace all defenses and equities cov- 
ered by the entire contract. Stern v. 
Sunset Road Oil Co., 47 Cal. A. 334, 
TERI 122 (syalh 


49. King v. West Coast Grocer Co., 
72 Wash. 132, 129 P 1081. See Nord- 
sell v. Neilsen, 150 Minn. 224, 184 NW 
1023 (holding decisions cited from a 
number of jurisdictions to be inap- 
plicable because of differences in stat- 
utory provisions). 


50. See statutory provisions; 
supra § 152 text and notes 18-21. 

51. U. S.—Widdows v. Keaton, 44 
EF. (2d) 839. 

Mich.—Henderson Vv. Michigan 
Trust Co., 123 Mich. 688, 82 NW 510; 


and 


Koezgel v: Michigan Trust’ (Co., 117 
Mich. 542, 76 NW 174; . Bradley v. 
Smith, 98 Mich. 449, 57 NW 576, 39 


AmSR 565, 23 LRA 305. 


Pe amen tN EN v. Calvird, 75 Mo. A. 
Ms 


Mont.—Stadler v. Helena First Nat. 


COUNTERCLAIM 
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serted in recoupment.*® 


[§ 156] (8) Set-Off against Demand Not Matured 
at Time of Assignment or Notice. 
the allowance as set-off or counterclaim of a demand 
unmatured at the time of the assignment against 
an assigned matured demand is one of statutory con- 
struction.*® Under statutory provisions limiting the 
availability of set-off or counterclaim to such claims 
as were allowable against an assigned demand when 
it could have been asserted against such demand at 
the time of the assignment and as against the orig- 
inal owner,®® defendant cannot set off or counter- 
claim for a demand which matured at or before the 
assignment against a claim by the assignee on an 
obligation unmatured at that time,** such as a claim 
based upon the performance of a contract executory 


The question of 


re 22 Mont.190, 56 P 111, 74 AmSR 


N. Y.— Coffin v. McLean, 80 N. Y. 
560; Binghamton Trust Co. v. Clark, 
32> App, Div. 150, 52) NMS 94a s23e Ney. 
CivProc 1; Richards v. La Fourette, 
53 Hun 623, 6 NYS 937. 


Oh.—Ross v. Johnson, 1 Handy 388, 
12 Oh. Dec. (Reprint) 198. 


Wash.—King v. West Coast Grocer 
Co., 72 Wash. 132, 129 P 1081. 


“The claim is that a debt which is 
due and payable from an assignor can- 
not be set off against an assigned 
claim which is not due and payable at 
the time of the assignment. We think 
this rule too well settled to need dis- 
cussion. The claim assigned to the 
petitioner was not due and payable 
at the time it was assigned, and there- 
fore no_ set-off could be allowed 
against it.”’ Koegel v. Michigan Trust 
Co,, 11% Mich. 542, 76 INW 74, 75. 


[a] Reasons for rule.—(1) The 
mature demand could not have been 
set off against the assignor at the 
time of assignment, hence cannot be 
set off against the assignee. King v. 
West Coast Grocer Co., 72 Wash. 132, 
129 P 1081. (2) ‘‘The reason is ap- 
parent, the lack of mutuality in oppos- 
ing demands, the mutuality necessary 
to sustain such an offset, must have 
existed at the time the assignment 
was made.” Widdows v. Keaton, 44 
F. (2d) 839, 840. 


[b] Rule applied.—Where defend- 
ants, assignees of an insolvent, gave 
a certificate of indebtedness which 
came into the hands of one who owed 
defendant’s assignor, and the holder 
of the certificate assigned it, before 
any dividend had been declared, to 
plaintiff, plaintiff’s suit on the certifi- 
cate was not subject to set-off for the 
debt due by plaintiff's assignor prior 
to the time when he assigned. Fro- 
wein v. Calvird, 75,Mo. A. 567. 


[c] Motion to set off judgment 
against another judgment subsequent- 
ly obtained could not be allowed, 
where the judgment sought to be set 
off was obtained before and existed 
at the time of assignment of the oth- 
er claim, which was assigned before 
it had proceeded to judgment and be- 
fore the referee to whom the action 
had been referred had signed his re- 
port of the balance due, although aft- 
er the referee had expressed his opin- 
ion and it seems that even the sign- 
ing of the report would not have so 
far concluded the matter as to render 
such claim liable to a set-off. Graves 
v. Woodbury, 4 Hill (N. Y.) 559, 40 
AmD 296. See Ferguson vy. Bassett, 4 
HowPr (N. Y.) 168 (reaching the same 
result, where the claim against which 
set-off was sought was assigned after 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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at the time of assignment ;°? in like manner, set-off 
or counterclaim of demands unmatured at the time 
of assignment against assigned claims unmatured at 
such time has been refused.*? It has been intimat- 
ed, however, that this rule may be applicable to 
prevent unavailability of a matured claim as a set- 
off or counterclaim only where the formerly unma- 
tured demand, asserted by the assignee, was, at the 
time of assignment, merely a right under an exec- 
utory contract to demand payment after perform- 
ance of the assignor’s obligations under the contract, 
which are unperformed at the time of the assign- 
ment,°* and may not be applicable to prevent set- 
off of such matured claim against a liquidated de- 
mand, existing as a debt at the time of the assign- 
ment, for the payment of money already earned, 
contingent upon nothing, but not yet due and pay- 
able at the time of the assignment.®® Under stat- 
utory provisions to the effect that an action on an 
assigned claim shall be without prejudice to any 
set-off existing at the time of or before notice of the 
assignment,°® the fact that the contract assigned 
has not matured at the time of assignment does not 
deprive defendant of any set-off or counterclaim 
then held by him against the assignor,°’ or acquired 
against the assignor before notice of the assign- 
ment.°® Defendant may assert as a set-off or coun- 
terclaim to such an obligation, unmatured at the 
time of the assignment, an obligation of the assignor 
which is then due and demandable,®® and defendant 
has even been permitted to avail himself as an off- 
set against an obligation unmatured at the time of 
assignment of a demand against the obligor which 
was likewise unmatured at that time,®°® and even at 
the time of notice of the assignment,®! although it 
has been intimated that in the last mentioned sit- 
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uation, the offset is allowable only where the claim 
asserted as a set-off or counterclaim matures before 
or as soon as the assigned claim;°®? but it has been 
held elsewhere that the respective times with refer- 
ence to each other at which the claims mature is 
immaterial.® 


Assignment of executory contract to build and per- 
formance and reassignment by second contractor.®* 
Where one entered into an agreement with a con- 
tractor, who assigned the contract to another before 
there had been any work done under it and before 
any demand existed against the obligor in favor 
of the contractor by virtue of the contract, there 
is authority that the obligor could not set off, against 
claims by the assignee of the second contractor, aft- 
er the latter’s performance of the contract without 
notice of any claims against his assignor, an ante- 
cedent claim which he held against the first contrac- 
tor;°® regardless of any agreement respecting set- 
off entered into between defendant and the assign- 
or;°® but it has been held, where a contractor before 
any performance assigned the contract to another, 
who so performed as to give rise to a cause of ac- 
tion in favor of the obligor under the contract, and 
then assigned to a third person, that the obligor 
could counterclaim against the second assignee for 
the claim arising against the first assignee by rea- 
son of his incomplete performance.®? 


[§ 157] (4) Time when Judgment Claimed as Off- 
set was Obtained.®* Where the debtor has acquired 
and holds a claim against the assignor, available as 
a set-off against the assignee, at that time which 
the law fixes as the limit within which demands 
must have been acquired and matured to be availa- 


verdict rendered for the claimant, but 
before: entry of judgment on the ver- 
dict). 


52. Henderson v. Michigan Trust 
Co., 123 Mich. 688, 82 NW 510; Koegel 
v. Michigan Trust Co., 117 Mich. 542, 
76 NW 74; Bradley v. Smith, 98 Mich. 
449, 57 NW 576, 39 AmSR 565, 23 LRA 
305; King v. West Coast Grocer Co., 
42. Wash. 132, 129 P 1081. 


[a] Rule applied.—Where a lessee 
held a large claim against the lessor, 
due at the time the lessee went into 
receivership, and after the receiver- 
ship, the lessor assigned his claim 
for rent due since the receivership, 
and thereafter to become due from 
month to month, the receiver of the 
lessee could not set off the debt due 
from the lessor at the time of receiv- 
ership against the assigned rents, and 
the assignee, in a suit for the whole 
rent, was allowed to recover that from 
the time of the receivership to the 
time of the assignment and that be- 
coming due thereafter, without any 
set-off on account of the matured de- 
mand against the assignor. Koegel v. 
Michigan Trust Co., 117 Mich. 542, 76 
NW 74. 


53. Coffin v. McLean, 80 N. Y. 560; 
Fuller v. Steiglitz, 27 Oh. St. 355, 22 
AmR 312. 


54. Bradley v. Smith, 98 Mich. 449, 
57 NW 576, 39 AmSR 565, 23 LRA 
305. . 


55. Bradley v. Smith, supra. 


56. See statutory provisions; 
cases infra notes 57, 58. 


57. Nordsell v. Neilsen, 150 Minn. 
224, 184 NW 1028. See Williams v. 


and 


Roach, 12 La. A. 305, 125 S 465 (stat- 
ute prohibiting set-off of debt arising 
after notice of assignment of adverse 
claim did not prevent levee contrac- 
tor from charging oil bill to subcon- 
tractor after assignment of latter’s 
paar And see cases infra note 
Oh 


58. Nordsell v. Neilsen, 150 Minn. 
224, 184 NW 1023; Martin v. Pillsbury, 
23 Minn. 175. 


59. Nordsell v. Neilsen, 150 Minn. 
224, 184 NW 1023. See Quaintance v. 
Mahaska County State Bank, 201 Iowa 
457, 205 NW 739 (where the assignee 
of a mortgagee, having bid property 
in, which property was subject to a 
lease providing for certain improve- 
ments to be made thereon by the les- 
sor and having made the improve- 
ments so provided for, before and aft- 


er the foreclosure, collected the rent 


from the property during the period 
during which the statute preserved 
the equity of redemption, and where 
the mortgagor, during the continuance 
of the equity of redemption assigned 
his claim for rents accrued and to be 
accrued to another, the claims for im- 
provements, due at the time of the 
assignment, were available as a set- 
off against the assignee’s claim for 
rents during the whole period of re- 
demption, both those due before and 


those due after the assignment); 
Christie v. Taunton, [1893] 2 Ch. 175 
(set-off allowed against assigned 


claim unmatured at time of notice of 
assignment of a demand against the 
obligor due, but not payable at such 
time). 


GO. Stewart v. Anderson, 6 Cranch 
(Os Ss) 2108; 3) ls ed: 199 [aff 23 Hy Cas. 


Now 135421, 1 Cranch. Gi" Cs 586i ests 
Louis Nat. Bank v. Gay, 101 Cal. 286, 
35 P 876; Suhr v. Metcalfe, 33 Cal. 
WARES Os 164 P 407. 


61. Stewart v. Anderson, 6 Cranch 
(U. S:) 203,.3 I. ed. 199 [att 23 HiGas! 
Nowi3, 4210 "1 Cranch CiC> SSGiiimist 
Louis Nat. Bank v. Gay, 101 Cal. 286, 
35 P 876. See Inland Box, ete., Co. v. 
Ritchie, 57 Colo. 532, 143 P 581 (bailee 
from month to month, having received 
notice of bailor’s assignment of hire 
earned and to be earned, could, when 
sued by the assignee, set off, against 
the hire for a later month than that 
of assignment and notice, a claim for 
damages for breach of the contract 
of bailment, although no such set-off 
could be asserted against the hire for 
the months preceding the breach). 


62. Stewart v. Anderson, 6 Cranch 


.(U. S.) 203, 8 L. ed. 199 [aff 23 F. Cas. 


No. 13,421, al Cranch CACe586ir-r 


63. St. Louis Nat. Bank vy. Gay, 101 
Cal. 286, 35 P 876. 


64. Set-off in building and con- 
struction contracts generally see 
ae nee and Construction Contracts 


ee Himmelmann vy. Reay, 38 Cal. 
66. Himmelmann v. Reay, supra. 


67. Young v. Borzone, 26 Wash. 4, 
66 P 135, 421. 


Set-off and counterclaim of demands 
against intermediate assignee general- 
ly see infra § 159. 


68. Merger of debt in judgment as 
affecting right to set off or counter- 
claim debt see Judgments § 1163. 
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ble in that manner,®® and where subsequently he 
reduces such claim to judgment, it has been held, 
although some authority exists to the contrary,’°® 
that he cannot thereafter set off against the assignee 
either the judgment or the original claim upon which 
it was obtained.*! Thus in those jurisdictions which 
hold that a claim to be available as set-off or coun- 
terclaim must have existed at the time of the assign- 
ment,*? there is authority to the effect that a judg- 
ment, on a demand against the assignor,' is not avail- 
able as an offset against the assignee when it has 
been obtained after the assignment, even though 
such judgment was had before notice of the assign- 
ment;?? and this is true although the debt on which 
the judgment was obtained existed in favor of de- 
fendant against the assignor before the assign- 
ment.7* Similarly, it has been held that where a 
claim made by a debtor against an assignor is re- 
duced to a judgment against the assignor pending 
a suit brought by the assignee against the debtor, 
the judgement thus rendered against the assignor is 
not available to the debtor as a set-off or counter- 
claim against the assignee,’* nor is the claim itself 
any longer available as an offset.7® Other author- 
ity exists, however, qualifying the rule and holding 
the obtaining of a judgment under such circumstane- 


69. Time when claims arise or ma- 
ture as circumstance affecting right | 188, 52 P 856. 
of set-off generally see supra §§ 150- [a] 
153. 
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Wash.—Gordon v. Decker, 19 Wash. 


Tllustration.—W here 
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es not to bar the debtor’s right to assert his demand 


as an offset where such a result would be inequita- 
ble.77 ) 


Dormant judgment. Although the judgment ob- 
tained against the assignor asserted as a set-off is 
dormant at the time the judgment against which 
it is sought to be set off is assigned, it is still avail- 
able as a set-off against the assignee.*® 


[§ 158] b. Character of Obligor in Asserted 
Claim?*—(1) In General. An assignee of an obli- 
gation, suing the obligor therein or his assignor, 
may be subjected to properly allowable recoup- 
ment,*°® set-off,°+ counterclaim,** equitable set-off,>* 
or compensation,®* for claims against the obligee 
in the obligation sued on; similarly, in an action on 
a contract by an assignee thereof, defendant may 
set up as a set-off or counterclaim a claim, not ex- 
isting against the assignor, but directly against the 
assignee, which defendant holds,*° except that, 
where the assignment is made and the assignee holds 
the claim assigned solely for the benefit of a third 
person, the debtor cannot set off against a claim so 
assigned obligations due directly by the assignee 
to the debtor. Where one of the codbligees in a 
joint obligation assigns his rights therein to the 


law on the obligation in his own name 
does not alter the rule. Corser v. 


i [Craig u6 Ws Cas. INO. 03,255, 1s Wasi. 
defend- |G C424. 


70. Jordan v. Stewart, 1 Pittsb. 
(Pa.) 54. 
~ 71. See infra text and notes 73-76. 
p 72. See supra § 150 text and notes 
-8. 
73. Lowell v. Lane, 33 Barb. (N. 
249) PARE 
74 Lowell v. Lane, supra. 
75. Barber v. Baker, 70 Mo. A. 680; 
Andrews v. Varrell, 46 N. H. 17; 
“Mizell v. Moore, 29 N. C. 255; Taylor 


v. Buckner, 100 Or. 75, 196 P 839. 


[a] Reasons for rule.—(1) “When 
he [defendant] obtained the judgment 
on the account it was merged in the 
judgment and the judgment became 
the sole and only debt owing to de- 
fendant. And since it was not obtain- 
ed by defendant until after plaintiff 
brought this action, it did not ‘exist 
in his favor at the time he was noti- 
fied of the assignment’ to plaintiff. It 
is, therefore, not within the statute.” 
Barber v. Baker, 70 Mo. A. 680, 684. 
(2) “The Statute [of set-off] meant, 
. . , to do away the necessity of a 
multiplicity of suits. But it does not 
oblige one, who is sued, to set off his 
counter demand; and if he chooses to 
sue on it, and thereby produce the 
mischief the law designed to correct, 
he renounces the privilege of the Stat- 
ute and cannot afterwards claim it.” 
Mizell v. Moore, 29 N. C. 255, 257. 


76. See cases supra note 75. 
77. Conn.—Fitch v. Gates, 39 Conn. 
366. 


Mich.—Bacon v. Reich, 121 Mich. 
480, 80 NW 278, 49 LRA 311. 


Minn.—Gould v. Svensgaard, 141 
Minn. 437, 170 NW 595. 
Miss.—Peyton v. Planters’ Com- 


press Co., 63 Miss. 410. 


Nebr.— Wilbur v. Jeep, 37 Nebr. 604, 
56 NW 108. 


Oh.—Baker vy. Kinsey, 
403. 


#1 On. St, 


ant held a claim against a company 
for breach of contract, on which he 
brought suit, pending which the com- 
pany, being then insolvent, assigned 
claims for goods delivered to defend- 
ant under the same contract before its 
breach against defendant to one of its 
stockholders, of which action neither 
the assignor nor the assignee inform- 
ed defendant who proceeded with the 
suit and obtained judgment against 
the assignor, the technical rule of 
merger was not permitted to defeat 
defendant’s equitable right under the 
circumstances to recoup against the 
assignee’s claim, to the extent of the 
judgment. Bacon v. Reich, 121 Mich. 
480, 80 NW 278, 49 LRA 311. 


78. Oliver v. Canan, 71 Oh. St. 360, 
73 NE 466. 


79. Between what parties to nego- 
tiable instruments set-off and coun- 
techn available see Bills and Notes 
§ 1 ‘ 


Parties to, and mutuality of, cross 
rea generally see supra §§$ 95- 
le 


80. See cases supra § 148 note 68. 
81. See cases supra § 148 note 70. 
82. See cases supra § 148 note 71. 
83. See cases infra § 167 note 55. 
84. See cases supra § 148 note 72. 
85. U. S.—Horne v. Hoyle, 28 Fed. 
743 (construing Missouri statute); 
Corser vy. Craig, 6 EF. Cas. No, 3,255, 
1 Wash, C. C. 424. 
Ark.—Shirley Bank v. Bonds, 178 


Ark. 1079, 13 SW (2d) 816. 


Kan.—Tracy v. Kerr, 47 Kan. 656, 
oso LOT 


iguueeene v. Martin, 3 T. B. Mon. 


Vt.—Auer v. Robertson Paper Co., 
94. Vit. 478, 11D A 570; 


See Downey v. Tharp, 
(recognizing rule). 


[a] Assignee’s inability to sue at 


63 Pa. 322 


[b] Rule applied.—(1) Where a 
subcontractor brought suit against 
the owner of a building directly, with- 
out taking steps to make the contrac- 
tor a party, as prescribed by Gen. St. 
(1889) par 4738, thereby rendering 
himself liable to the builder for the 
costs and expenses of such wrongful 
suit, the latter could counterclaim for 
such expenses in an action subse- 
quently instituted by the subcontrac- 
tor as assignee of the eontractor’s 
claim by an assignment after institu- 
tion of the prior wrongful suit. 
Tracy v. Kerr, 47 Kan. 656, 28 P 707. 
(2) Where plaintiff assignee has con- 
tracted with defendant and broken 
his contract, defendant may set up 
such breach as a counterclaim to the 
assigned cause of action. Horne v. 
Hoyle, 28 Fed. 743. (3) Where the 
transferee of negotiable promissory 
notes had sold defective goods to the 
maker of the notes, although the bank 
in making the sale had acted merely 
as agent for another. without, how- 
ever, disclosing the fact of the agen- 
cy, the maker was entitled to a set- 
off by reason of the defects in the 
goods when sued by the transferee. 
Shirley Bank v. Bonds, 178 Ark. 1079, 
13 SW (2d) 816. 


{c] Application for injunction.— 
Where the assignee of a mining right 
under an agreement which, if ever 
completely made, had been rescinded 
before the assignment, sought to en- 
join defendants, to whom the rights 
had been granted subsequent to the 
rescission, from entering or operating 
upon the lands comprised in the grant, 
defendants were entitled to counter- 
claim for damages suffered by rea- 
son of an interim injunction thereto- 
fore sought and obtained by the plain- 
tiff assignees. United Nickel Copper 
Co. v. Dominion Nickel Copper Co., 28 
One 462, 4 OntWN 11382, 11 Dom 


86. Storing v. 
Schoel Dist., 
837. 


Mandan _ Special 
53) Ns D. 24, 204 NW: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 158-159] 


other, who sues thereon, it has been held that de- 
fendant cannot set off a claim against the assigning 


obligee and another jointly.’? 


[§ 159] (2) Claims 
signee.S§ 


held against plaintifi’s assignor, 


87. Carpenter v. Fulmer, 118 Wis. 
454, 95 NW 403 


8s Availability in set-off of claims 
against intermediate endorsers see 
Bills and Notes § 1065. 


89. Sample v. Lamb, 3 Ind. 180; 
Triplett v. Bradley, 6 T. B. Mon. (Ky.) 


354; Chandler v. Hunt, 65 N. C. 587 
note; Harris v. Burwell, 65 N. C. 584 
[overr Neal v. Lea, 64 N. C. 678]; 
Wyman v. Robbins, 51 Oh. St. 98, 3 


cS 


NE 264. 


{a] In South Carolina (1) it was 
held formerly that defendant could 
not, in an action by the assignee of a 
note or bond, set off against plaintiff 
a demand existing against the inter- 
mediate assignee, plaintiff's assignor, 
while the latter held the claim, and 
that defendant was confined by stat- 
ute to such set-offs as might have 
been asserted against the payee or 
obligee, thereby excluding those 
against intermediate assignees (Perry 
vy. Mays, 18 S. Cc. L. 354. See English 
v. Nixon, ‘14 S.C. I. “549 [to same 
effect]); (2) but more recent author- 
ity exists permitting defendant to set 
off, under Code Civ. Proc. § 133, pro- 
viding that the assignment of a thing 
in action shall be without prejudice 
to any set-off or other defense exist- 
ing at the time of, or before notice 
of, the assignment, a claim _ held 
against plaintiff’s assignor, an inter- 
mediate assignee, before notice of the 
assignment to plaintiff, where such 
intermediate assignor had received 
the note sued on after maturity (Co- 
lumbia Bank v. Gadsden, 56 S. C. 313, 
33 SE 575). 


[b] Reassignment.—Where the as- 
signee of a firm, which was obligee 
in an instrument, assigned it to one 
of the partners, against whom the 
obligor held a claim, and where such 
partner, to prevent set-off of the 
claim thus held against him, reassign- 
ed the demand to his assignor, it was 
held that defendant obligor could set 
off against plaintiff to whom the de- 
mand had been thus reassigned the 
claim held by defendant against the 


assignor. Sample v. Lamb, 3 Ind. 
180. 
90. Harris v. Burwell, 65 N. C. 584 


[overr Neal v. Lea, 64 N. C. 678]. 


91. Ala. Goldthwaite v. National 
Bank, 67 Ala. 549; Bostick v. Scruggs, 
50 Ala. 10; Kennedy v. Manship, 1 
Ala. 43; Stocking v. Toulmin, 3 Stew. 
& P. 35. 


T1l.— Root v. Irwin, 18 Ill. 147. 

Mo.—Frowein v. Calvird, 75 Mo. A. 
567. 

N. Y.—Wheeler v. Raymond, 5 Cow. 
231 [aff 9 Cow. 295]. 


Pa.—Downey v. Tharp, 63 Pa. 322; 
Blair v. Mathiott, 46 Pa. 262. Contra 
Metzgar v. Metzgar, 1 Rawle 227 
{overr Blair v. Mathiott, supra]. 


Tenn.—Hooper v. Spicer, 2 Swan 
ee 


g—In re Milan Tramways Co., 
25 nd D587 Late 22. Ch. D. £221 


against Intermediate As- 
A debtor defendant in an action brought 
by the last of several assignees of the debt has 
been permitted, by some authorities, to set off against 
such debt claims in the nature of a set-off which he 
an, intermediate 
assignee, prior to assignment and while such inter- 
mediate assignee was “the owner of the obligation | 


SET-OFF AND COUNTERCLAIM 


SWaleyau ae, 
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and, in construing a statute providing 
that an assignee shall take subject to any set-off 


or other defense, existing at the time of, or before 


But see Commercial Bank vy. Cabell, 
6 Va. 552, 32 SE 53 (where a part- 
nership, consisting of defendant and 
plaintift’s transferor, executed a note 
payable to the latter’s wife, who died 
having the note in her possession, and 
where plaintiff’s transferor, who was 
sole distributee of his wife, thereupon 
wrongfully took the note and forged 
his deceased wife’s indorsement 
thereon and then signed his own name 
as indorser and passed the note to 
plaintiff, and where, prior thereto, the 
firm liable as maker, being insolvent, 
had dissolved, their accounts being in 
such a shape that there was a large 
balance due on the partnership ac- 
counts from plaintiff's transferor to 
defendant, the Jatter could set off such 
balance due him against the bank’s ac- 
tion on the note, as plaintiff's trans- 
feror, having forged his deceased 
wife’s signature thereto, was not an 
intermediate indorser, and the trans- 
fer amounted to no more than an or- 
der, in favor of the bank, upon his 
wife’s administrator, when appointed, 
for whatever interest the transferor 
as sole distributee might have in the 
proceeds). 


“Tf, instead of suing upon it, the 
assignee transfer it [demand] to an- 
other, the latter assignee may have 
no knowledge of the claim of set-off. 
If it be farther assigned, the last as- 
signee may have no knowledge, (the 
assignment being blank,) that the per- 
son against whom the set-off exists, 
ever held the paper. It would, also, 
be but a natural occurrence, if, under 
such a rule of practice, the maker of 
the note should purchase up demands 
on the intermediate assignee, to be 
used as a set-off—but, of which such 
assignee had no notice, until after he 
had further assigned it; or, if the 
counter demands should be procured 
after the transfer of the note, but be- 
fore notice of the maker—the princi- 
pal would be the same. Again, as 
contended in argument, if this be the 
rule of practice, the maker of a note, 
say for six hundred dollars, which 
has been assigned a half dozen times, 
may have purchased up demands of 
one hundred dollars, against each of 
the assignees, while holding the pa- 
per, or afterwards, before notice of 
the farther transfers, and when sued 
by the last assignee, may avail him- 
self, by way of set-off, of all these 
several demands—when, five of the 
six persons against whom they exist, 
are apparently strangers to the trans- 
action; and, in fact, had considered 
themselves, subsequent to their re- 
spective assignments, without the 
least interest in the subject. The con- 
sequence of this rule would be not 
only the danger that much of the liti- 
gation would be ex parte, as the plain- 
tiff might be ignorant of all the cir- 
cumstances of the demands urged as 
sets-off; and the persons ultimately 
responsible for them, equally ignorant 
of the pendency of the contest; but 
the allowance of the sets-off would lay 
the foundation for as many perplexing 
causes of action as there might be 
persons whose debts would be thus 
discounted. They of course should be 


notice of, the assignment, it has‘been said that an 
obligation assigned a number of times, will be sub- 
ject to any set-off or other defense that the maker 
had against any one or all of the assignees at the 
date of assignment, or before notice thereof.®° 
where, however, the authorities announce the con- 
trary conclusion, holding that defendant cannot, as 
against plaintiff, set off®1 nor counterclaim for®? 


Else- 


held responsible to the assignee whose 
debt had been thus scaled or defeat- 
ed; but before being so liable, they 
must in common justice, have 21 op- 
portunity of contesting the claims cf 
set-off, which could not be insured, 
and without which the judgment 
against the assignee could be no evi- 
dence against them. Thus it appears, 
that according to the principle allud- 
ed to, no honesty of purpose between 
assignor and assignee, combined with 
ordinary prudence, would secure the 
latter against disappointment and in- 
justice.” Stocking v. Toulmin, , 3 
Stew. & P. (Ala.) 35, 37. 


[a] Claims against intermediate 
assignee of which ultimate assignee 
had no notice (1) it has been intimat- 
ed, are those which are protected 
against set-off, legal or equitable 
(Downey v. Tharp, 63 Pa. 322; Biair 
v. Mathiott, 46 Pa. 262); (2) but, al- 
though the contrary was formerly 
held (Metzgar v. Metzgar, 1 Rawle 
(Pa.) 227), (8) the mere fact of as- 


‘signment imposes no duty on the as- 


signee to inquire as to outstanding 
claims in the nature of set-off and 
does not suffice to vest the purchaser 
with notice (Downey v. Tharp, 63 Pa. 
822; Blair ‘vi Mathiott,’ 46 Pa.” 262 
[overr Metzgar v. Metzgar, supra]), 
(4) even though such claims are over- 
ay at the time of assignment (Down- 

v. “Tharp, 63. Pain 322" Biainisy. 
Mathiott, 46 Pa. 262). 


[b] Equity.—No 
claims against an intermediate as- 
signee is to be aliowed in equity, 
wherein the ultimate assignee risks 
only the equities between the original 
parties and no more; and as to.other 
asserted equities, the respective 
claims of the parties should stand 
upon ordinary equitable principles in- 
volving priority of right, notice, and 


such set-off of 


We like. Blair v. Mathiott, 46 Pa. 
[ce] Rule applied to action: (1) On 


note. Bostick v. Scruggs, 50 Ala. 10; 
McKenzie v. Hunt, 32 Ala. 494; Ken- 
nedy v. Manship, 1 Ala. 43; Favorite 
v. Lord;.36 Til. 142; Root. v5 Irwin, 
18 Ill. 147; Downey v. Tharp, 63 Pa. 
322; Hooper v. Spicer, 2 Swan (Tenn.) 
494. (2) On certificate of deposit. 
Frowein v. Calvird, 75 Mo. A. 567. 
(3) On bond. Blair v. Mathiott, 46 
Pa. 2:62. 


acl Thompson y. 
GNE Yep s025 


[a] Reassignment.—It has been 
held that an obligee, taking an obli- 
gation by reassignment from one to 
whom he had formerly assigned it, 
acquires it free of any counterclaim 
existing in favor of the _ obligor 
against the assignee while the latter 
held the demand. Thompson v. Har- 
rison, Li Daly CN... ¥.). 302. 


[b] Effect of suit by intermediate 
assignee.—Hven where an intermedi- 
ate assignee brought suit upon the 
assigned demand, in which suit de- 
fendant interposed his counterclaim, 
it has been held that defendant could 
not assert such counterclaim against 


Harrison, 1 Daly 
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demands against plaintiff’s intermediate assignees,?® 
at least in the absence of any fraud in the assign- 
ment,®* unless there is an agreement between the 
parties allowing it;,®> the result being grounded on 
the controlling statutory provisions applicable to 
the transaction.°® Moreover, even though there has 
been an actual agreement between the intermediate 
assignee and the debtor while the former held the 
debt that claims against him should be allowable as 
set-offs, that is not necessarily of itself sufficient 
to make such claims available in that manner after 
a further assignment;°? in order to have that effect, 
the agreement must amount to a binding contract 
made upon a new consideration.®§ 


Where assignment to intermediate assignee in- 
cludes assumption by him of all liabilities of his 
assignor as an express contractual provision, it has 
been held that as to liabilities ineurred by reason 
of such assumption clause, a plaintiff to whom the 
claim is assigned by such intermediate assignee 
stands in the same position as his assignor and takes 
subject to any offset which might, by virtue of the 
assumption agreement, be asserted against the lat- 
tere 


[§ 160] (3) Claims against Assignor and Anoth- 
er. The general rules as to the availability as an 
offset of an obligation for whose payment a num- 
ber are, or have: been, jointly liable to defendant 
apply when the action, in which it is sought to be 
interposed, is brought by an assignee;? thus, ordi- 


SET-OFF AND COUNTERCLAIM 


[$§ 159-162 


narily, defendant cannot set off a demand against 
the assignor and another jointly,? nor is a counter- 
claim based on such a demand allowable. However, 
the rule has been held to be otherwise where the 
assignor was principal and the third person a sure- 
ty, or where the liability of the third person had 
been transferred to the assignor prior to his as- 
signment to plaintiff.® 


Demands originally held against assignee and as- 
signors severally. Where defendant held claims 
against a number of persons, who also held claims 
against defendant, and all the others of those so 
situated with reference to defendant assigned their 
claims to one of their number, defendant, when sued 
by that one as assignor, was entitled as a proper de- 
duction to the sum total of his claims against the 
assignor and all the assignees;? and this was so 
although, had they sued defendant individually, he 
could not perhaps have deducted his claim against 
any single one of the persons, because such claim 
had been ascertained in the mass and not as to 
individuals.® 


[§ 161] (4) Claims against Third Person. How- 
ever, defendant, in an action by an assignee, can- 
not counterclaim a demand against the assignor in 
favor of a third person and not assigned to defend- 
ant.® 


[§ 162] 3. Transfer of Overdue Negotiable Pa- 
per!°—a, Negotiation in General. Where the lan- 


one to whom the claim was ct eal 


quently assigned without anything 
further having been done in the first 
suit after the pleadings were put in. 
Thompson v. Harrison, 1 Daly (N. Y.) 
302. 


93. See cases supra notes 91, 92. 


94. Hooper v. Spicer, 2 Swan 
(Tenn.) 494. 


95. Goldthwaite v. National Bank, 
67 Ala. 549; Frowein v. Calvird, 75 
Mo. A. 567. 


96. See statutory provisions; 
cases supra notes 9], 92. 


“In determining the construction of 
the statute, it is necessary strictly to 
examine its language, aS well as prob- 
able intent. It declares in substance, 
that in all actions on assigned notes, 

-the defendant shall be allowed the 
benefit of all sets-off, had or possess- 
ed against the same, previous to no- 
tice of the assignment, in the same 
manner as if the same had been sued 
on by the payee therein. This lan- 
guage is conceived to sustain the ar- 
gument, that the sets-off alluded to, 
are such as might exist against the 
demand in its original state—such as 
had arisen against the payee, while 
he retained the note, or before notice 
to the maker, of the transfer. This 
interpretation is sanctioned by the 
clause which allows the set-off, in the 
same manner as if the note had been 
sued on, by the payee therein. Had 
the legislature intended otherwise, it 
may well be presumed they would 
have declared the intention more ex- 
plicitly. All doubt could have been 
removed by some familiar expressions 
—as, that the defendant should be al- 
lowed all sets-off possessed against 
the same, or against any subsequent 
holder, previous to notice of the as- 
signment, by the payee, or any in- 
dorsee. Then, for the reasons that the 
statute has avoided the use of the 


and 


more appropriate language, to confer 
the right of set-off, as allowed by the 
Circuit court; that the right would 
operate a farther innovation of the 
common law regulations of commerce; 
and, that the inexpediency of the in- 
novation is believed to have been il- 
lustrated—the more limited construc- 
tion is the only one we are authorised 
to give the statute.’ Stocking v. 
Toulmin, 3 Stew. Py (CAla.) 35, 39. 


97. Kennedy v. Manship, 1 Ala. 43. 
98. Kennedy v. Manship, supra. 


99. May v. Haight, 218 App. Div. 
90, 218 NYS 241. 


1. Joint and separate claims and 
liabilities as set-off, counterclaim, etc., 
in general see supra §§ 105-117. 


2. See cases infra notes 3-4. 
3. Woods vy. Harris; 95 Black: 
(Ind.) 585. But see Wheeler  v. 


Hughes" Dally (Paps) 1ebeeds 150 
(allowing defalcation of a debt due 
defendant wherein the assignor and 
another were jointly and severally 
bound as obligors). 


4 Samuels v. Twin State Realty 
Co., 145 NYS 44. ; 


[a] Firm debt.—Where an individ- 
ual, partner in a firm, assigned a per- 
sonal demand against defendant, de- 
fendant could not counterclaim, in an 
action by the assignee, for advances 


to and debts due him from the firm. 
Samuels v. Twin State Realty Co., 
145 NYS 44. 

5. Hoffman v. Zollinger, 39 Ind. 
461. 

6. Robinson v. Beall, 3 Yeates 
(Pa.) 267. 

[a] Zllustration.—Where the as- 


signor, holder of an obligation against 
defendant, entered with another into 
a joint obligation to a third person, 
and, before the assignment of either 
obligation, the assignor’s joint obli- 


gor died, so that the liability sur- 
vived and accrued to the assignor 
alone, and thereafter the assignor as- 
signed to plaintiff the demand against 
defendant and the third person, ob- 
ligee of the formerly joint obligation, 
assigned it to defendant, it constitut- 
ed a good set-off against plaintiff in a 
suit on the assigned demand. Robin- 
son v. Beall, 3 Yeates (Pa.) 267. 


7. Kempe v. Johnson, 57 Wash. 
154, 106 P 619. 


8. Kempe v. Johnson, supra. 


9. Davis v. Bakersfield Oil, 
Exch., 2 Cal: A. 195, 83 P 260. . Com-= 
pare J. R. Raible Co. v. City Bank, 
etc., Co., 22 Ala. A. 68, 112 S 542 (de- 
fendant could set off against an as- 
signee such portion of a promissory 
note due defendant which was given 
it by the person who was president, 
manager, and chief stockholder, of 
the assignor company and of another 
company, for both of which he signed 
in such manner as to render them 
joint makers, and for both of which 
the proceeds were utilized as was re- 
ceived by the assignor company). 


[a] Corporation bearing name of 
former association, by whose mem- 
bers the corporation was organized, 
and keeping its funds in the same 
bank as those of the association were 
kept in, could not counterclaim 
against the assignee of an obligation 
of the corporation for sums due the 
association by the obligee in the as- 
signed claim, even should it appear 
that the funds supplied such obligee 
and on which the counterclaim was 
asserted had been wrongfully paid by 
the bank out of the account of the'cor- 
poration rather than from that of the 
association. Davis v. Bakersfield Oil, 
ete., Exch., 2 Cal. A. 195, 83 PB 260: 


10. Cross references: 


Defenses to bills and notes generally 
see Bills and Notes §§ 999-1066%. 


etc., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 162] 


guage of the statutes does not extend to negotiable 
instruments generally,** or to negotiable instruments 
of the particular class in suit,'? or in substance pro- 
vides that the legal owner of a claim shall be lia- 
ble to an offset for demands which are due from 
him to defendant,!® it has been held that in an ac- 


Effect of transfer of overdue paper 
generally see Bills and Notes § 522. 

Rights of transferee after maturity 
of accommodation paper see Bills 
and Notes § 413. 


Set-off: ; 
Against transferee of nonnegotia- 
ble instrument see Bills and 


Notes § 1062 note 27. 

And counterclaim as defenses to 
bills and notes generally see Bills 
and Notes §§ 1062-1065. 


11. See statutory provisions. 
12. See statutory provisions. 
13. See statutory provisions. 


14. U. S—wWorden v. Gillett, 275 
Fed. 654 (construing Florida statute). 


Conn.—Stedman v. Jillson, 10 Conn. 
55; Robinson v. Lyman, 10 Conn, 30, 
25 AmD 52. See Simpson v. Hall, 47 
Conn. 417 (recognizing rule). 


D. C.—Lincoln v. Grant, 
475 

oa Polk v. Stewart, 144 Ga. 337, 
87 SE 21. 


Md.—Williams v. Banks, 11 Md. 
198; Annan v. Houck, 4 Gill 325, 45 
AmD 133. 


Mo.—Hunleth v. Leahy, 146 Mo. 
408, 48 SW 459; Cutler v. Cook, 77 Mo. 
388 f[overr Munday v. Clements, 58 
Mo. 577]; Arnot v. Woodburn, 35 Mo. 
99; Mattoon v. McDaniel, 34 Mo. 138; 
Unseld v. Stephenson, 33 Mo. 161; 
Gullett v. Hoy, 15 Mo. 399; Collins v. 
Waddle, 4 Mo. 452; Crawford v. John- 
son, 87 Mo. A. 478; Gemmell v. Hue- 
ben, 71 Mo. A. 291: Grier v. Hinman, 
9 Mo. A. 213; Haeussler v. Greene, 8 
Mo. A. 451. See Barnes v. McMul- 
lins, 78 Mo. 260 (dictum to same ef- 
fect); Paston v. Bussmeyer, 28 Mo. 
330 (Cf, at the time of execution of a 
note, it was negotiable under the ex- 
isting law so as to prevent a set-off 
by the maker against a transferee 
after maturity, had the law continued 
unchanged until that time, a redefini- 
tion by statute of negotiability, even 
though of such a character as to ren- 
der notes of the same form, subse- 
quently executed, nonnegotiable and 
subject to set-off, did not operate to 
make a set-off available against plain- 
tiff transferee, although the transfer 
occurred after passage of the new 
statute). 


‘N. H.—Leavitt v. Peabody, 62 N. H. 
185; Ordiorne v. Woodman, 39 N. H. 
541; McDuffie v. Dame, 11 N. H. 244 
(to same effect); Chandler v. Drew, 
6 N. H. 469, 26 AmD 704. See Jenness 
v. Bean, 10 N. H. 266, 34 AmD 152 
(recognizing rule). But see Woods v. 
Carlisle, 6 N. H. 27 (decision resting 
on another point wherein the court 
intimated, obiter, that set-off might 
be available against the transferee of 
an overdue note). 


N. J.—Cumberland Bank v. Hann, 
18 N. J. L. 222. See Coryell v. Crox- 
all, 5 N. J. L. 894 (where a plea of set- 
off was refused against the transferee 
of an overdue note expressed to be 
payable without defalcation or dis- 
count). 


Pa.—-Young v. Shriner, 80 Pa. 463; 


47 App. 


Hughes v. Large, 2 Pa. 103; Ludwig 
v. Dearborn, 8 Pa. Dist. 69; Stewart 
v. Tizzard, 3 Phila. 362. See Long v. 


Rhawn, 75 Pa. 128 (recognizing rule). 
But see Craighead vy. Swartz, 219 Pa. 


SET-OFF AND COUNTERCLAIM 


149, 67 A 1003 (where the payee of 
notes under seal assigns them when 
insolvent, and when the notes are 
overdue, the maker, in a suit by an 
assignee to whom such notes have 
been transferred as collateral se- 
curity, may have equitable set-off 
based on a liability against the mak- 
er, as surety for the payee of the 
notes in suit); Downey v. Tharp, 63 
Pa. 322 (where the court says, by way 
of dictum, that the indorsee of an 
overdue negotiable note takes the risk 
of set-off between the maker and the 
payee). 


R. }.—Traftord xv. Hall, % R. 1.104, 
82 AmD 589. 


Vt.—Haley v. Congdon, 56 Vt. 65; 
Armstrong v. Noble, 55 Vt. 428; 
Adams v. Bliss, 16 Vt. 39. 


W. Va.—Davis v. Noll, 38 W. Va. 66, 
17 SE 791, 45 AmSR 841. 


And see cases infra notes 15-16. 


“It is well settled that a set-off 
is not an equity, and that the in- 
dorsee of an overdue note may en- 
force it against the maker, even when 
the indorsement is made for the ex- 
press purpose of shutting out a set- 
off, which would have been good 
against the indorser.’”’ Stewart v. 
Mzgzard,. 3 Philas Cea.) s62s9360- 


[a] Fact that defendant may prove 
only so much of his claim as is nec- 
essary to satisfy plaintiffi’s demand 
and abandon the residue does not 
alter the rule, aS he may do So in all 
cases, and his right to waive a judg- 
ment for the residue has no tendency 
to show that he is entitled to such 
eae ments Leavitt v. Peabody, 62 N. 


[b] In Iowa (1) the rule was early 
established that the holder of a nego- 
tiable instrument, transferred after 
maturity, took it as subject only to 
such equities and defenses as attach 
to the particular note and such as be- 
tween the parties to it would control, 
qualify, or extinguish any rights aris- 
ing thereon, and that such a trans- 
feree did not take subject to, and was 
not liable for, set-offs between payee 
and obligor. Whittaker v. Kuhn, 52 
Iowa 315, 3 NW 127; Richards v. 
Daily, 34 Iowa 427; Stannus v. Stan- 
nus, 30 Iowa 448; Way v. Lamb, 15 
Iowa wo Shipman v. Robbins, 10 
Iowa 208. (2) This rule was not af- 
fected by Revision (1860) § 2760, pro- 
viding for suit by the assignee of a 
chose in action, without prejudice to 
set-offs accrued against the assignor. 
Richards v. Daily, supra. (3) How- 
ever, Code (1873) § 2546 changed the 
rule materially from that expressed 
in the above mentioned section of the 
earlier statute (Bone v. Tharp, 63 
Iowa 223, 18 NW 906; Downing v. 
Gibson, 53 Iowa 517, 5 NW 699); (4) 
and, in view of the later provision, it 
was held that whatever the right to 
a set-off against a transferee after 
maturity might be under its terms the 
obligor could at any rate avail him- 
self against such transferee of proper 
counterclaims held against the payee 
before notice of the assignment 
(Downing v. Gibson, supra), (5) which 
holding has been considered, in sub- 
sequent cases approving that deci- 
sion, to extend to work a complete 
change in the law relative to this 
point so as to make set-offs against 
the payee generally available against 
the endorsee of an overdue negotiable 
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tion by the indorsee'of an overdue promissory note 
the maker cannot set off independent demands 
against the payee,'* but the indorsee’s lability to 
the maker is confined to defenses and equities sea- 
sonably arising out of the note transaction itself 
and agreements with reference thereto!® and not to 


instrument (Gibson v. McIntire, 110 
Iowa 417, 81 NW 699; Bone v. Tharp, 
supra. See Little v. Sturgis, 127 Iowa 
298, 103 NW 205 [to same effect]), 
(6) although there is other authority, 
apparently confining the effect of that 
decision to the situation where the 
overdue note has merely been as- 
signed and not negotiated (De Laval 
Separator Co. v. Sharpless, 134 Iowa 
28, 111 NW 1438), (7) and recognizing 
“the well-known exception in the case 
of negotiable paper, under which the 
transferee, even though he may not 
be a holder before maturity, is sub- 
ject only to the equities pertaining 
to the instrument itself, and not to 
the general equities between the par- 
ties, such as the right of set- 
off”? (De Laval Separator Co. v. Sharp-- 
less, 1384 Iowa 28, 31, 111 NW 438). 


15. Conn.—Goodrich v. Stanley, 23 
Conn. 79; Stedman vy. Jillson, 10 Conn. 
55; Robinson v. Lyman, 10 Conn. 30, 
25 AmD 52. 


D. C.—Lincoln v. Grant, 
475. 


Fla.—Kilcrease v. White, 6 Fla. 45. 


Ga.—Polk v. Stewart, 144 Ga. 337, 
87 SE 21; Butler v. Mitchell, 128 Ga. 
431, 57 SE 764; Tinsley v. Beali, 2 Ga. 
134; Pullen v. Pqwell, 35 Ga. A333, 
132 SE 922. See Kinard v. Sanford, 
64 Ga. 630, 631 (“A set-off pleaded to 
a note traded after due, cannot be up- 
on any mutual demand that defend- 
ant had at the commencement of the 
suit against the payee, but must be 
confined to the contract on which the 
plaintiff sues’’). 


Mo.—Hunleth v. Leahy, 146 Mo. 408, 
48 SW 459; Cutler v. Cook, 77 Mo. 
888 [overr Munday v. Clements, 58 
Mo. 577]; Arnot v. Woodburn, 35 Mo. 
89; Mattoon v. McDaniel, 34 Mo. 138; 
Unseld v. Stephenson, 33 Mo. 161; 
Gullett v. Hoy, 15 Mo. 399; Crawford 
v. Johnson, 87 Mo. A. 478; Gemmell 
v. Hueben, 71 Mo. A. 291; Grier v. 
Hinman, 9 Mo. A. 213; Haeussler v. 
Greene, 8 Mo. A. 451. See Barnes v. 
MeMullins, 78 Mo. 260 (dictum to 
same effect); Powers v. Woolfolk, 132 
Mo: a 354, 111 SW 1187 (recognizing 
role). 


N. H.—Leavitt v. Peabody, 62 N. 
H. 185. 


N. J.—Cumberland Bank v. Hann, 
18 Nas Les 222. 


Pa.—Hughes v. Large, 2 Pa. 103. 
See Long v. Rhawn, 75 Pa. 128 (recog- 
nizing rule). 


Vt.—Haley v. Congdon, 56 Vt. 65; 
Armstrong v. Noble, 55 Vt. 428; 
Adams v. Bliss, 16 Vt. 39. See Brit- 
ate Me Bishop, 11 Vt. 70 (recognizing 
rule 
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W. Va.—Davis v. Noll, 38 W. Va. 
66, 17 SE 791, 45 AmSR 841, 


Eng.—Burrough v. Moss, 10 B. & 
C. 558, 21 ECL 238, 109 Reprint 558. 


See Eversole v. Maull, 50 Md. 95 


(dictum to same effect). 


“The endorsee of an overdue note 
takes it liable to equities arising out 
of the transaction itself, but not to 
Sante ae Hughes v. Large, 2 Pa. 103, 
104. 


“The equities, infirmities, and de- 
fences available against the indorsee 
of an overdue note are such as arise 
out of the transaction on account of 
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a set-off in respect of a debt due from the indorser 
to the maker arising out of any collateral matter 


which it was given, and go to show 
that it never had a legal existence, as 
illegality, or want of consideration, 
duress, and the like; or, if valid in its 
inception, such as show that it has 
been, prior to the transfer, extin- 
guished, as by payment.” lJeavitt v. 
Peabody, 62 N. H. 185, 189. 


[a] Rule applied.—Where the in- 
dorsee of the bills of exchange, the 
Grawee failing, was requested by the 
drawer to take up the bills, and the 
drawer, in consideration of his doing 
so, gave him a note for the amount of 
the three bills, of which the drawer 
subsequently paid one and such as- 
signor the other two, after which and 
also after maturity the note was 
transferred, the maker’s right to a 
set-off was limited to the amount of 
the bill taken up by them whose pay- 
ment had formed part of the consid- 
eration of the note, and did not ex- 
tend to other independent debts ex- 
isting against the transferor prior to 


transfer. Stedman vy. Jillson, 10 
Conn.. 55. 
[b] Analogy to transferee with 


notice.—‘‘The assignee of an overdue 
note is affected by such equities and 
infirmities only as the maker could 
set up as a defence against an in- 
dorsee before maturity with actual 
notice.” Leavitt v. Peabody, 62 N. H. 
185, 190. 


{e] Burden of proving connection 
with the note transaction and agree- 
ments regarding such matter is upon 
defendant. Haeussler vy. Greene, 8 
Mo. A. 451. See Hunleth v. Leahy, 
146 Mo. 408, 48 SW 459 (defendant, 
relying on written contract as show- 
ing contract with reference to pay- 
ment of promissory note and not 


preving any such contract, could not}, 


set off claim against transferee after 
maturity as having been connected 
with the note by agreement). 


[d] Claim attached to note.—(1) 
Where one person collected money 
due another to whom by reason of 
such balance he was largely indebted, 
and, upon being requested by the 
creditor to pay some of the money, 
the debtor proposed to do so by giv- 
ing the creditor a check for the sum 
in return for a note of the creditor 
to be given the creditor and ‘dis- 
counted, and the sum so obtained to 
be deposited to mees the check, the 
payee to take up the note when it 
became due, and where the transac- 
tion was carried out in this fashion 
but the payee failed to take up the 
note when it became due, but it 
passed after maturity to the hands 
of plaintiff, defendant’s claim for the 
balance of the account was so con- 
nected with, and attached to, the note 
as to defeat a recovery thereon. Long 
v. Rhawn, 75 Pa. 128. See Armstrong 
v. Noble, 55 Vt. 428 (where the maker 
of a note claimed a contract with the 
payee that if the maker would board 
the payee’s wife, the amount thus be- 
coming due should be applied on the 
note, and offered evidence to show 
that he, the maker, did so board her, 
such evidence is admissible and com- 
petent to support a verdict for de- 
fendant against the transferee of the 
note after maturity, as going to es- 
tablish a claim directly connected 
with the note transaction). (2) The 
indorsee of an overdue negotiable 
note has been held to take subject to 
the maker’s right to set off against 
the payee the value of property de- 
livered with the note as collateral 
security and converted by the payee 
to his own‘use. Harrell v. Citizens’ 
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Banking Co., 111 Ga. 846, 36 SE 460. 


[e] Although consideration of both 
notes, that transferred to and held by 
plaintiff and that asserted as an off- 
set by defendant, was used in the con- 
struction of a certain building, that 
fact of itself did not make the latter 
available as a set-off against the 
former. Polk v. Stewart, 144 Ga. 337, 
87 SE 21. 


Cross references: 


Effect of transfer of bill or note after 
maturity in cutting off equities see 
Bills and Notes § 576. 


Payment or discharge as defense to 
transferee of overdue negotiable 
instrument see Bills and Notes § 
1060 notes 99, 3, 


Set-off against indorsee who is not 


holder in due course see Bills and 
Notes § 1062 notes 24, 2 


16. Conn.—Goodrich v. Stanley, 23 
Conn. 79; Culver v. Parish, 21 Conn. 
408; Stedman v. Jillson, 10 Conn. 55; 


Robinson v. Lyman, 10 Conn. 30, 25 


AmD 652. 
Fla.—Kilerease vy. White, 6 Fla. 45. 


Ga.—Kinard v. Sanford, 64 Ga. 630; 
Wilkinson v. Jeffers, 30 Ga. 153; Tins- 


ley v. Beall, 2 Ga. 134; Pullen v. 
Powell, 35 Ga. A. 333, 132 SE 922. See 
Elliott v. Deason, 64 Ga. 63 (recog- 
nizing rule). But see Butler. v. 


Scandrett, 128 Ga. 432, 57 SE 764 (al- 
lowing equitable set-off under special 
circumstances against the indorsee of 
an overdue note); Butler v. Mitchell, 
128 Ga. 481, 57 SE 764 (to same ef- 
fect). 


Mo.—Cutler v. Cook, 77. Mo. 
{overr Munday v. Clements, 58 
Dials 
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Eng.—Burrough v. Moss, 10 B. & C. 
558, 21 ECL 288, 109 Reprint 558. 


See Curtis v. Sprague, 41 Cal. 55 
(recognizing rule); Eversole v. Maull, 
50 Md. 95 (to same effect); Renwick 
v. Williams, 2 Md. 356 (recognizing 
rule). Amd See cases supra note 15. 


“The assignee of an overdue prom- 
issory note takes it subject to those 
equities, and those only which affect 
the note itself, but not subject to a 
set-off in respect to a debt due from 
the payee to the maker of the note, 
arising out of collateral matters.” 
Kilcrease v. White, 6 Fla. 45, 48. 


AD id payments had been made, either 
partially or in full; if there~had 
been a failure of, or a fraud in, the 
consideration of the note, or any il- 
legality therein, or if there had been 
any agreement between the parties, 
affecting the note, before it was 
transferred to the plaintiff; these, or 
other matters which might be sug- 
gested, would have created such in- 
firmity, defence or equity, as would 
have attached to the note in the hands 
of the plaintiff. But without some in- 
firmity in the note itself; or some 
matter which would have constituted 
either an entire or partial defence to 
it; or without some equity arising 
out of the note transaction, or at- 
taching to the note; the indorsee 
must be considered as holding it free 
from any claim of mere set-off, on 
the part of the defendant.” Robin- 


son, vy. Lyman, 10° Conn. 30, 84, 25 
AmD. 52. 
[a] Reasons for rule.—(1) The 


law on this point derives, not’ from 
the common law, but from the law 
merchant, and as to it the statute of 
set-off does not apply. Kilcrease v. 
White, 6 Fla. 45. (2) The words of 


islative enactment.” 


or transaction!® and the same has been held to be 
true of an overdue bill of exchange.” 


It has been 


the statute embrace only’ mutual 
debts, and hence exclude a set-off in 
case of transfer of-an overdue note. 
Leavitt v.,Peabody, 62 N. H. 185; 
Chandler v. Drew, 6 N. H. 469, 26 
AmD 704; Trafford v. Hall, 7:'R. I. 
104, 82 AmD 589; Adams y. Bliss, 
16 Vt. 39. (3) The maker of a nego- 
tiable promissory note, by putting it 
in such a form that its title is legally 
assignable and transferable to an- 
other, has made a different contract 
than one who makes an instrument 
which is nonnegotiable, and by his 
agreement to pay the holder of the 
note aS owner, renders any claim of 
set-off inadmissible. Leavitt v. Pea- 
body, supra; Jenness v. Bean, 10 N. 
H. 266, 34 AmD 152: Chandler v. 
Drew, supra; Stewart v. TAZA yo 
Phila. (Pa.) 362. (4) Since the legis- 
lature, in prescribing the rules with 
reference to transferees, saw fit to 
make them apply expressly only to 
transferees of nonnegotiable instru- 
ments, this amounts by implication 
to a continuation of the act as it ex- 
isted under the law merchant. Cut- 
ler: ve" (Cook, “77 Moa sssz oe —teite 
right of offset being of modern statu- 
tory creation is neither an equity nor 
lien recognized by the law merchant 
as attaching to a negotiable instru- 
ment; and therefore the bona fide 
purchaser of an overdue negotiable 
note is not required to take notice of 
existing offsets in the absence of leg- 
Davis v. Noll, 
ries Va. 66, 68, 17 SE 791, 45 AmSR 


[b] In equity if, in addition to 
transfer after maturity, there is a 
Guestion as to the good faith of the 
transferee or the giving of a valuable 
consideration by him, and it is ques- 
tionable whether defendant’s claim 
under the contract is so connected 
with the note transaction as to be 
available as a set-off, where plaintiff 
is the receiver for an insolvent com- 
pany against which defendant asserts, 
not only the unconnected contract de- 
mand but also another arising from 
tort, it has been held that defendant 
may take advantage of both such off- 
sets by way of equitable set-off. But- 
He v. Mitchell, 128 Ga. 431, 57 SE 


17. Oulds v. Harrison, 410 Exch. 
572, 156 Reprint 566; Stein v. Ygle- 
sias, 1 M. & R. 565, 149 Reprint 
1205; Holmes v. Kidd, 3 H. & N. 891, 
157 Reprint 729; Whitehead v. Walk- 
er, 10 M. & W. 696, 152 Reprint 652. 


See Hankins v. Shoup, 2 Ind. 342 
(recognizing rule as being the one 
prevailing under the law merchant 
and further declaring that, although 
a statute provision [Rev. St. (1848) 
pp 577, 578] dealing with notes, bills, 
bonds, etc., altered the*law in this re- 
spect as to the instruments mentioned 
by expressly providing for set-off in 
such cases, nevertheless, as section 11 
of this statute specifically excepted 
from its operation bills of exchange, 
as to them the law merchant was not 
altered and the rule remained as be- 
fore the statute); Mattoon v. Mc- 
Daniel, 34 Mo. 188 (recognizing rule). 


“Phe indorsee of an overdue bill 
takes it subject to all the equities 
that attach to the bill itself in the 
hands of the holder when it was due; 
as, for instance, payment or satisfac- 
tion of the bill itself to such holder, 
or where the title of such holder was 
to secure a lien upon the bill for’ the 
amount of an unsettled account. 5 
But the indorsee does not take it sub- 
ject to the claim arising out of col- 

SRE se ae 


For later cases, developments and changes in the law see Annotations, same title and section number. 


held, however, that in order to render a set-off thus 


unavailable, the transfer must be 


merely nominal,’ and that to sustain such a result it 
must appear that the transferee took the note bona 
fide upon a good consideration;'® although this re- 
quirement has elsewhere been rejected.?° 
there is some authority for holding that the indorsee 
after maturity takes subject to set-off if the trans- 
fer of the note is made as collateral security,?! but 
there is other authority applying the above general 
rule, even though such a transfer has been made as 
However, in other jurisdic- 


9 


collateral security.” 


lateral matters. There are casés 
where the bill has been paid, or where 
the lien has been created on the bill 
in the hands of the holder at the time 
it is due. In that case the subsequent 
taker of the bill must take it subject 
to repayment or right of action, or 
that lien whatever it may be; but the 
indorsee does not take it subject to 
claims arising out of collateral mat- 
ters, as the statutory right of set-off, 
which is merely a mode of preventing 
multiplicity of actions between the 
same parties.” Oulds v. Harrison, 10 
Hxch. 572, 24 L. J. Exch. 66, 69, 156 
Reprint 566. 


{a] Claim attached to  bill.— 
Where defendant applied to another 
for a loan, to which the other agreed 
if defendant should deposit with him 
a quantity of goods as security for 
the payment of the bill of exchange 
by which the loan was proposed to be 
effected, together with a power of sale 
of such goods, to which defendant as- 
sented, depositing the goods and 
drawing the bill which was accepted 
under the agreement, and before the 
bill was due the acceptor sold the 
goods and appropriated the money, 
and after maturity transferred the 
bill to plaintiff, defendant’s right 
relative to the goods was of such a 
kind as to attach to and affect the bill, 
and hence defeat plaintiff’s recovery 
thereon to the extent of such interest. 
Holmes v. Kidd, 3 H. & N. 891, 157 
Reprint 729. 


18. Leavitt v. Peabody, 62 N. H. 
185; Ordiorne v. Woodman, 39 N. H. 
541; McDuffie v. Dame, 11 N. H. 244. 
See Pullen v. Powell, 35 Ga. A. 333, 
132 SH 922 (dictum’to same effect). 


19. Ordiorne v. Woodman, 39 N. 
H. 541; McDuffie v. Dame, 11 N. H. 
244. See Davis v. Noll, 66 W. Va. 38, 


17 SE 791, 45 AmSR 841 (holding that 
otherwise the transfer is void as a 
fraudulent transfer and hence does 
not bar the set-off). 


20. Grier.v. Hinman, 9 Mo. A. 213; 
Haeussler v. Greene, 8 Mo. A. 451; 
Stewart v. Tizzard, 3.Phila. (Pa.) 362; 
Adams v. Bliss, 16 Vt. 39; Oulds v. 
Harrison, 10 Exch. 572, 156 Reprint 


566; Whitehead v. Walker, 10 M. & 
W. 696, 152 Reprint 652. But see 
Martindale v. Hudson, 25 Mo. 422 


(fraudulent transfer of overdue note 
does not prevent maker from assert- 
ing against the indorsee offsets held 
against the payee); Baker v. Brown, 
10 Mo. 396 (to same effect). 


[a] Notice not amounting to ac- 
tual contract to set off by acquies- 
cence and conduct of the indorsee 
thus notified, in such a manner as to 
cause the set-off to attach to the in- 
strument as an agreed form of pay- 
ment, is inoperative to render the 


claim thus made known available as: 


a set-off. Oulds vy. Harrison, 10 Hxch. 
572, 156 Reprint 566; Whitehead v. 
Walker, 10 M. & W. 696, 152 Reprint 
652. 

[b] Transfer in trust to pay sure- 
ties.— Where defendant, having made 
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actual, and not 


Likewise, 


a note to an Official, also became, to- 
gether with others, a surety on the 
official bond of the payee, who de- 
faulted and assigned the note wherein 
his surety was maker to plaintiff in 
trust for the benefit of all his sure- 
ties, to pay the debt for which the 
sureties were liable, and defendant, 
payee, paid a sum in excess of that 
paid by the others bound with him 
jointly as sureties, he could not, in an 
action by the assignee, although the 
latter had notice of this demand as- 
serted as set-off and had received the 
note without giving any considera- 
tion therefor, claim set-off for any 
such excess paid by him in the ab- 
sence of a common understanding 
among the sureties that such a Set- 
off should be permitted. Haeussler 
v. Greene, 8 Mo. A. 451. 


[c] Transfer for purpose of de- 
feating set-off to an endorsee who 
knew, at the time he accepted en- 
dorsement of an overdue negotiable 
instrument, of the existence and na- 
ture of defendant’s claim, and the in- 
tention to defeat it, is not such a 
circumstance as will alter the general 
rule so as to make the collateral claim 
available as an offset. Haeussler v. 
Greene, 8 Mo. A. 451; Ludwig v. Dear- 
born, 8 Pa. Dist. 69; Stewart v. Tiz- 
zara, 3 Phila. (Pa.) 362; Oulds \v: 
Harrison, 10 Exch. 572, 156' Reprint 
566. See Adams v. Bliss, 16 Vt. 39 
(where a set-off against an overdue 
note in the hands of a transferee was 
refused although the transfer was to 
the indorsee solely as trustee for the 
purpose of bringing suit). But see 
Martindale v. Hudson, 25 Mo. 422 
(where the payee of a negotiable 
promissory note assigns the same 
after maturity not for value but 
fraudulently with a view to prevent 
the maker from setting up, by way of 
set-off, a demand against the payee, 
the maker may, in a suit against him 
by such assignee or endorser, plead 
the fraudulent assignment, and set off 
such demand). 


21. Jenness v. Bean, 10 N. H. 266, 
384 AmD 152. 


“An indorsement of a note in pledge 
as a collateral security is not ene 
which is protected as a commercial 
indorsement for value. The general 
property remaining in the indorser, 
the indorsee takes it, like a chose in 
action not negotiable, subject to all 
defences to which it would be sub- 
ject, in the hands of the indorser, at 
the time when notice is given of the 
indorsement; and the maker may set 
off a debt, due to himself from the in- 
dorser, at that time.’ Jenness Vv. 
Bean, 10 N. H. 266, 269, 34 AmD 152. 


22. Goodrich v. Stanley, 23 Conn. 
79; Wilkinson v. Jeffers, 30 Ga. 153; 
Arnot v. Woodburn, 35 Mo. 99. 


{a] Rule applied.—Where a note 
was transferred by the payee as col- 
lateral security for an obligation 
owed by himself and indorsed by an- 
other, and, after the maturity of the 
collateral note, the indorsee was com- 
pelled to and did pay the obligation, 
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tions, the whole doctrine of the unavailability of off- 
sets against transferees after maturity of negotia- 
ble instruments has been rejected,** and defendant, 
in an action on a promissory note, by the transferee 
thereof after maturity, may assert such claims as 
arise directly out of the note transaction itself ;*4 
and, furthermore, he may, in addition, set off or 
counterclaim in such an action a proper demand 
against the payee acquired in due time to be availa- 
ble as an offset although relating to a distinet and 
independent transaction.*° 
specifically provides in substance that the maker 


Thus where the statute 


whereupon he became entitled to the 
collateral note as legal holder and 
owner, the maker of such note could 
not set off against him a demand 
against the payee. Arnot v. Wood- 
burn, 35 Mo. 99. 


23. See cases infra notes 24-30. 


24. Sargent v. Southgate, 5 Pick. 
(Mass.) 312, 16 AmD 409; Peabody 
v. Peters, 5 Pick. (Mass.) 1; McDon- 
ald v. Mackenzie, 24 Or. 573, 14 P 866. 


25. I1ll.—Bissell v. Curran, 69 Ill. 
20; Favorite v. Lord, 35 Ill. 142, 29 
TH. L538. 


Kan.—Choat v. Boyd, 59 Kan. 676, 


54 P 1040; Davies v. Stevenson, 59 
Kan. 648, 54 P 679; Norton y. Foster, 
12 Kan. 44. 

Me.—Robinson v. Perry, 73 Me. 168; 


Burnham v. Tucker, 18 Me. 179; Bar- 
ney v. Norton, 11 Me. 350. But. see, 
Call v. Chapman, 25 Me. 128 (where 
set-off against a transferee after ma- 
turity of a note made by the payee 
and indorsed to the maker was re- 
fused, such an. obligation being held 
not to be within the statutory enum- 
Lear of claims allowable as off- 
sets). 


Mass.—Armstrong v. Chadwick, 127 
Mass. 156; Ranger v. Cary, 1 Metce. 
369; Braynard v. Fisher, 6 Pick. 355; 
Sargent v. Southgate, 5 Pick. 312, 16 
AmD 409; Stockbridge v. Damon, 5 
Pick. 223. See Fisher v. Leland, 4 
Cush. 456, 50 AmD 805 (recognizing 
rule); Baxter v. Little, 6 Mete. 7, 39 
AmD 707 (recognizing rule); Peabody 
v. Peters, 5 Pick. 1 (dictum to same 
effect); Clark v. Leach, 10 Mass. 51 
(dictum to same effect). But see Hol- 
land v. Makepeace, 8 Mass. 418 (hold- 
ing that a maker niay not set up 
against the transferee of an overdue 
note demands purchased and acquired 
by the maker against the payee after 
notice of the latter’s insolvency and 
assignment, the holding, however, be- 
ing based on the broad proposition of 
unavailability of a set-off against a 
transferee after maturity, which rea- 
soniag was rejected although the ac- 
tual decision on the facts was ap- 
Rene in Sargent v. Southgate, su- 
pra). 


Mich.—McKenna yv. 
Mich. 544, 15 NW 898; Newberry v. 
Trowbridge, 13 Mich. 263. 


Minn.—Gould v. Svendsgaard, 141 
Minn. 437, 170 NW 595; Le Due v. 
Kasson First Nat. Bank, 31 Minn. 33, 
arene 426; Linn v. Rugg, 19 Minn. 


govileey aap os v. Shegogg, 30 Miss, 


Nebr.—Wilbur v. Jeep, 37 Nebr. 604, 
56 NW 198; Rapid City First Nat. 
Bank v. Security Nat. Bank, 34 Nebr. 
71, 51 NW 305, 33 AmSR 618, 15 LRA 
386; Edney v. Willis, 23 Nebr. 56, 36 
NW 300; Davis v. Neligh, 7 Nebr. 78. 


N. C.—Dameron v. Carpenter, 190 
N. C. 595, 180 SE 328; Lane v. Rich- 
ardson, 104 N. C. 642, 10 SE 189; Har- 
ris v. Burwell, 65 N. C. 584 [overr 


Kirkwood, 50 


‘ 
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and signer of an instrument, in an action by an 
indorsee after maturity, shall be allowed to set up 


Neal v. Lea, 64 N. C. 678]; Harring- 
ton v. Wilcox, 53 N. C. 349; Wharton 
v. Hopkins, 33 N. C. 505; Haywood v. 
NECIN DUS a ING On. colle el OimN ign One oor 
See Turner v. Beggarly, 33 N. C. 331 
(recognizing rule). Contra Neal v. 
Lea, 64 N. C. 678 [overr Harris v. 
Burwell, 65 N. C. 584 (on the ground 
that a statutory exception from the 
operation of the set-off statutes on 
assigned claims of negotiable instru- 
ments limited to those transferred 
before they were required that instru- 
ments endorsed after maturity should 
be taken subject to collateral off- 
sets) ]. 


Oh.—Baker v. Kinsey, 41 Oh. St. 
403. 
Wash.—Hanson v. Roesch, 104 


Wash. 257, 176 P 349; Gordon v. 
Decker, 19’ Wash. 188, 52 P 856. 


Wis.—Johnston v. Humphrey, 
Wis. 76, 64 NW 317, 51 AmSR 873. 


See Oldham v. Wallace, 4 Ark. 559 
(reversing the trial court’s action in 
sustaining a demurrer to a plea of 
set-off filed in an action on a promis- 
sory note apparently endorsed before 
maturity although such fact does not 
conclusively appear); Wolf v. Shel- 
ton, 159 Ind. 531, 65 NE 582 (indorsee 
of overdue note given for the pur- 
chase of real estate with warranty 
against encumbrances took subject to 
set-offs by the maker against the 
payee arising from the maker’s hav- 
ing paid off prior encumbrances con- 
stituting a lien on the land) ;, Hankins 
v. Shoup, 2 Ind. 342 (recognizing rule 
ef the law merchant but declaring 
that a statutory provision (Rev. St. 
[1843] pp 577, 578), dealing with 
notes, bills, bonds, ete., altered the 
law in this respect as to the instru- 
ments mentioned by expressly pro- 
viding for set-off in such cases, hold- 
ing, however, that as section 11 of 
this statute specifically excepted bills 
of exchange from the operation of the 
statute, as to them the law merchant 
was not altered and the rule remained 
as it was before the statute); County 
Home Light, etc., Co. v. J. J. Fitzger- 
ald Co., 219 Ky. 313, 292 SW 833 (stat- 
ing broadly that, to the extent that 
a demand would have been a proper 
offset to a suit by the payee, it was 
equally as proper an offset to a suit 
brought by an indorsee after matur- 
ity, but going on and holding, in an- 
swer to an objection that set-offs are 
limited to demands directly connected 
with the instrument, that the demand 
was not collateral to and independent 
of the note in suit, but was attached 
thereto); McDonald v. Mackenzie, 24 
Or. 573, 14 P 866 (dictum to same ef- 
fect); Jervey v. Strauss, 45 8. C. L. 
376 (recognizing rule); Cain v. Spann, 
26S. C. L. 258 (holding the claim as- 
serted in set-off not available as hav- 
ing been acquired after the endorse- 
ment to plaintiff, but recognizing the 
rule that defendant can set off against 
the transferee of a negotiable note 
after maturity demands held against 
the payee at the time of transfer); 
English- vy. Nixon, 14 S. L. 549 
(recognizing rule); McMahan sv. 
Bremond, 16 Tex. 331 (reversing trial 
court for having taken from the jury 
the question of whether the negotia- 
tion was before or after maturity in- 
asmuch as the court’s action in de- 
termining that it was before maturity 


sal 


prevented defendant from asserting 
set-off which would be otherwise 
available). 


But see Perry v. Mays, 18 S. C. L. 
354, 357 (intimating that neither set- 
off nor any other claim not directly 
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connected with the note transaction 
is available against the transferee 
after maturity of a negotiable instru- 
ment, saying: “But when the holder 
took the instrument under circum- 
stances of suspicion, as after it was 
due, the courts have refused to ex- 
tend this exception [appropriate to a 
holder in due course] to the case of 
such an one. But that the maker has 
a set-off, does not affect the goodness 
of the note’’). 


“The note in controversy, having 
been indorsed to the plaintiff some 
years after it was payable, if not then 
recoverable by the payee, it cannot 
be recovered by the plaintiff. The 
defendant is entitled to the benefit of 
any offset, which at the time of the 
indorsement existed against the 
ee Barney v. Norton, 11 Me. 350, 


[a] Reasons for rule.—(1) By me 
law merchant, one taking a dishon- 
ored note is for all purposes of de- 
fense treated as a party to the con- 
tract when he puts his note in suit, 
and takes it subject to all defenses 
and equities to which it was liable in 
the hands of the person from whom 
he took it, and the right of set-off is 
in fact a defense, legal and equita- 
ble, within the meaning of the above 
rule, so that to deny it to the maker 
in such a case would reduce the gen- 
eral principle from being such to a 
rule applicable only to special cases 
no more meritorious than those 
which would be excluded. Sargent v. 
Southgate, 5 Pick. (Mass.) 312, 319, 
16 AmD 409 (“the law merchant, 
which is the common law, says, that 
when a man purchases a note which 
is dishonored, it shall be subject to 
the same defence against him as if 
the action were brought by the payee. 
Against the payee the defence set up 
in this case would be perfect and 
complete; then it must be good 
against the present plaintiff, who has 
voluntarily substituted himself for 
the payee, and the forms must ac- 
commodate themselves to the princi- 
ple. But it is said it was not in- 
tended that the assignee shall be 
bound to contest a demand, made by 
the defendant against the assignor, 
on a negotiable security which the 
defendant might have purchased. 
This is true, and we wish not to dis- 
turb the principle, but to ground our- 
selves on the position laid down by 
the same judge, that such facts as 
will show that the security, at the 
time of the assignment, had become 
invalid in the hands of the original 
holder, shall equally avail the defend- 
ant against the assignee. The plain- 
tiff in such case is put to no more dis- 
advantage than he would be by a de- 
fence of payment, or want or failure 
of consideration, which may be al- 
ways proved against an indorsee of a 
dishonored note. Indeed it is sub- 
stantially payment, to show that the 
payee was indebted to an _ equal 
amount, and probably nine times out 
of ten the items of an account filed 
were intended between the parties to 
go in discharge of the note. Notes 


and bills indorsed in time are not af-| 


fected by this principle, and it is 
only such that the interest of the 
mercantile world requires should be 
protected. It were better perhaps 
that dishonored notes should not be 
negotiable, but assignable only in 
equity, so that the suit should be 
brought in the payee’s name; but it 
being settled that they are negotiable, 
the interest of the makers should be 
regarded; for if by such indorsement 
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the same defense that he might have done had the 
same action been instituted in the name and for the 


the maker is deprived of his legal 
defence, nothing will be more easy 
than for the payee himself to avoid 
such defence by a friendly indorse- 
ment’). See Peabody v. Peters, 5 
Pick. (Mass.) 1 (to same effect). (2) 
One taking a note when overdue 
takes it under a circumstance such 
that the law will charge him with 
notice of outstanding rights-and de- 
fenses and is held to take it alto- 
gether on the credit of the endorser, 
knowing, or being presumed to know, 
that if the maker had any dealings 
with the payee which would justify 
a defense, the note is chargeable with 
that defense in his hands. Fisher v. 
Leland, 4 Cush. (Mass.) 456, 50 AmD 
805; Sargent v. Southgate, 5 Pick. 
(Mass.) 312, 16 AmD 409; Edney v. 
Willis, 23 Nebr. 56, 36 NW 300; Davis 
v. Neligh, 7 Nebr. 78; Haywood v. 
McNair; 14 N. C. 2317 19 N. C. 283. 
(3) A liberal construction of the set- 
off statutes so as to embrace this 
situation is made necessary in order 
to prevent evasion and_ injustice. 
Wiarton ve Hopkins s3 Ne Cana0 5: 


[b] Certificates of deposit.—The 
rule stated in the text has been ap- 
plied to an action by an endorsee of 
an overdue negotiable certificate of 
deposit. Rapid City First Nat. Bank 
v. Security Nat. Bank, 34 Nebr. 71, 
51 NW 305, 33 AmSR 618, 15 LRA 386. 


[ec] Form of remedy.—(1) While 
the principle has been advanced that 
a demand, not specifically agreed be- 
tween the parties to be applicable to 
the note, to be an offset in these cir- 
cumstances, must be filed or put in 
issue in the manner set out in the set- 
off statute (Wood v. Warren, 19 Me. 
23; Barney v. Norton, 11 Me. 350; 
Braynard vy. Fisher, 6 Pick. (Mass.) 
355; Sargent v. Southgate, 5 Pick. 
(Mass.) 312, 16 AmD 409; Clark v. 
Leach, 10 Mass. 51; Phipps v. Shegogg, 
30 Miss. 241), (2) it has been in- 
timated, on the contrary, that the de-, 
mand need not be asserted in that 
manner, but is available and provable 
as a defense under the general issue 
(Stockbridge v. Damon, 5 Pick. 
(Mass.) 225; Peabody v. Peters, 5 
Pick. (Mass.) 1. See Haywood v. Mc- 
Nair, 19 N.C. 283, 284 [“As “tor the 
plea, it is enough to say, that if the 
facts constitute a bar, they may be 
brought forward in several appro- 
priate ways according to the action. 

- » The question depends upon the 
rights of the parties, and not on the 
mode of pleading’’]). 


[dad] In Alabama (1) it was an- 
nounced at an early period that the 
indorsee of an overdue instrument did 
not take subject to set-offs held by 
the obligor against the payee (Tus- 
cumbia, etc., R. Co. v. Rhodes, 8 Ala. 
206; Robertson v. Breedlove, 7 Port. 
541. See Pitt v. Shartridge, 7 Ala. 
494 [recognizing rule]), (2) but sub- 
sequent decisions reject the state- 
ments to this effect in the earlier 
cases and subject such an indorsee to 
offsets against the payee (Mobile 
Bank v. Poelnitz, 61 Ala. 147; Carroll 
v. Malone, 28 Ala. 521). 


[e] In Colorado the common law 
rule that the indorsee of an overdue 
promissory note takes it exempt from 
all equities which do not attach to, 
or inhere in, the note itself at the, 
time of assignment has been so modi- 
fied by the code that the indorsee takes 
under such circumstances subject to 
collateral and independent offsets be- 
tween the maker and the payee. 
Rocky Ford First Nat. Bank v. Lewis, 
5 (Colo, £247,139 Pade 2) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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use of the person to whom such instrument was 
originally due and payable,*® the maker may, it 
seems, set off or counterclaim for claims properly 
available in offset which he holds against the obligee 
A like result has 
been announced?* under statutes providing for set- 
off against assigned claims, with exception made in 
the statutes regarding negotiable instruments, which 
exception in terms applies only to sueh instruments 
when transferred in good faith and upon good con- 
sideration before due;*" but there is other authority 
It is not necessary that the trans- 
feree after maturity have actual knowledge of the 
existence of any demands against the payee and held 
by the maker;*! he takes it subject to every risk 
Where a transferee after maturity 
of a negotiable note is held to take subject to offsets 
against the payee,®? such claims are available in a 
like manner against the transferee after maturity 


or payee in such instrument.?7 


to the contrary.®° 


of that event.®? 


of a negotiable bill of exchange.**# 


[f] In New York (1) it was held 
at an early date that a transferee of 
a negotiable promissory note after 
maturity took such note on the credit 
of the person from whom he received 
it (Furman v. Haskin, 2 Cai. 369), 
(2) and that such a note is subject in 
the hands of such a transferee to 
proper set-offs held by the maker 
thereof against the payee therein 
(Ford v. Stuart, 19 Johns. 342; Bank 
of Niagara v. McCracken, 18 Johns. 
493; O’Callaghan vy. Sawyer, 5 Johns. 
118; Furman v. Haskin, supra); (3) 
but subsequently the contrary view 
was taken (Johnson v. Bridge, 6 Cow. 
693 [aff 5 Wend. 342] [by an evenly 
divided court]), (4) subject, how- 
ever, to the requirement that the 
transfer after maturity must have 
been an actual transfer of the benefi- 
cial interest in the note to plaintiff 
and that if it was only an apparent 
transfer for the purpose of suit by 
the transferee, as nominal plaintiff, 
for the benefit of the transferor, set- 
eff was permissible (Driggs v. Rock- 
well, 11 Wend. 504). (5) However, it 
was thereafter provided by statute 
that in an action on a negotiable in- 
strument, assigned to plaintiff after 
it became due, a _ set-off might be 
made of demands available as offsets 
against the assignor atthe time of 
transfer (Weeks v. Pryor, 27 Barb. 
79); (6) and such an offset is al- 
lowed as a counterclaim under the 
code practice (Cole v. Stearns, 20 
Misc. 502, 46 NYS 238 [aff 23 App. 
Div. 446, 48 NYS 318 (aff 162 N. Y. 
637 mem, 57 NE 1106 mem)j]. See 
Roldan v. Power, 14 Misc. 480, 35 
NYS 697, 70 NYSt 435 [holding that 
counterclaim of payee’s obligation 
against indorsee of note is available 
only where such note was transferred 
after maturity, where defendant al- 
leged that note was transferred with- 
out consideration and sought to coun- 
terclaim]). 


[g] In Oklahoma (1) the maker of 
a negotiable instrument indorsed aft- 
er maturity may, in an action by the 
jndorsee on such instrument, set off 
demands held against the payee in the 
instrument (Curlee v. Ruland, 56 Okl. 
S29 too bP 11s 2s) Mckay tv. Halli 30 
Okl. 778, 120 P 1108, 39 LRANS 658), 
(2) although he cannot, under such 
circumstances, counterclaim against 
such indorsee for claims of that char- 
acter (Curlee v. Ruland, supra; Mc- 
Kay v. Hall, supra; Johnson v. Acme 
Harvesting Mach. Co., 24 Okl. 468, 103 
P 638). 


[57 ©. J.—26] 
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Intermediate holders. 
signed after due, the right of set-off does not ex- 
tend to claims against intermediate holders other 
than the maker.*® 


[§ 163] b. Assignment of Negotiable Paper. 
overdue negotiable instrument which is not nego- 
tiated, but only assigned, is, 
set-off in the hands of the assignee for claims held 
by the maker against the payee before assignment ;*°® 
but where a note is transferred but not negotiated 
bona fide for a valuable consideration before it comes 

. due, the fact that it is not indorsed until after ma- 
turity does not render available against the trans- 
feree set-offs held against the payee.*? Furthermore, 
where an instrument in a form capable of negotia- 
tion by delivery is delivered after maturity, the 
fact that a written assignment is also given at the 
time of delivery does not abridge the rights of the 
transferee to hold the instrument free from set- 
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Although the note was as- 


An 


it seems, subject to 


offs accrued against the payee.?® 


Time as element in right of set-off 
see supra §§ 149-154. 


26. See statutory provisions. 


27. Root v. Irwin,-18 Ill. 147. See 
Follett v. Buyer, 4 Oh. St. 586 (recog- 
nizing rule and declaring it to be a 
mere affirmance of a rule that existed 
in the absence of statute, and to be 
applicable to one to whom a note was 
transferred after maturity by mere 
assignment without indorsement, but 
holding the particular character of 
claim offered in set-off to be unavail- 
able for that purpose). But see Li- 
gare v. Hayden, 51 Ill. A. 69 (such 
demand is not available against an 
indorsee after maturity, unless it is 
of such a character as to constitute a 
valid offset). 


28. U. S.—Bull v. Kasson First 
Nat. Bank, 14 Fed. 612 [rev on other 
grounds 123 U. S. 105, 8 SCt 62; 31 L. 
aoe (construing Minnesota stat- 
ute). 


Colo.—Rocky Ford First Nat. Bank 
v. Lewis, 57 Colo. 124, 139 P 1102. 


Minn.—Le Due v. Kasson First Nat. 
Bank, 31 Minn. 33, 16 NW 426. 


Nebr.—Rapid City First Nat. Bank 
v. Security Nat. Bank, 34 Nebr. 71, 51 
NW 305, 38 AmSR 618, 15 LRA 386; 
Edney v. Willis, 33 Nebr. 56, 36 NW 
300. 


N. C.—Harris v. Burwell, 65 N. C. 
584. 
Okl.—MeKay_-v. Halk—30 ‘Ok. 773, 


120 P 1108, 39 LRANS 658. 


See Mobile Bank v. Poelnitz, 61 Ala. 
147, 149 (holding that such an ‘ex- 
ception in favor of commercial pa- 
per relieves it from liability to set-off, 
only when it has been negotiated in 
good faith before maturity’’). 


“The exception of negotiable bonds, 
ete., ‘transferred in good faith and 
upon good consideration before due’ 
from its terms indicates clearly that 
the right of set-off applied as against 
such instruments transferred after 
due.” McKay. v. Hall, 30 Okl. 773, 775, 
120 P 1108, 39 LRANS 658. 


“The effect of this statute, clearly, 
is to place an overdue bill or note 
upon the same footing as any other 
chose in action, and if it be assigned 
after due, a set-off to the amount of 
the note or draft may be made of any 
demand existing against any person 
who has assigned or transferred such 
note or bill after it became due, if the 


demand is such as might have been 
set off against the assignor while the 
note or bill belonged to him. A set- 
off arising out of an independent 
transaction against an intermediate 
holder is thus placed upon the same 
footing as an equity attaching to the 
bill or note itself against the original 
payee.” Le Due v. Kasson First Nat. 
Bank, 31 Minn. 33, 16 NW 426, 427. 


29. See statutory provisions; and 
cases supra note 28. 


30. Davis v. Noll, 38 W. Va. 66, 17 
SE 791, 45 AmSR 841. 


31. Stockbridge v. Damon, 5 Pick. 
(Mass.) 2238. 

82. Stockbridge v. Damon, supra. 

33. Shirley v. Todd, 9 Me. 83. 

34. Bull _v. Kasson First Nat. 
Bank, 14 Fed. 612 [rev on other 


grounds 123 U.S: 10538 SCty 6227s ime. 
ed. 97] (construing Minnesota stat- 
ute); Shirley v. Todd, 9 Me. 83; Le 
Due v. Kasson First Nat. Bank, 31 
Minn. 33, 16 NW 426. 


35. Eavorite v. Lord, 35 Ill. 142; 
Root. .v. Irwin, USe Ll 14732 Perrys ve 
Mays, 18 S. C. L. 354; English v. 
Nixon, 14 °S, Cy Ee 549: 


Availability in set-off or counter- 
claim of demands against intermedi- 
ate assignees generally see supra § 
159. 


Set-off against intermediate holders 
of bills and notes generally see Bills 
and Notes § 1065. 


36. De Laval Separator Co. v. 
Sharpless, 134 Iowa 28, 111 NW 438; 
Foot v. Ketchum, 15 Vt. 258, 40 AmD 
678. See Richards v. Daily, 34 Iowa 
427 (recognizing rule); Gatewood v. 
Denton, 3 Head (Tenn.) 380 (appar- 
ently to same effect, the court speak- 
iing of the transfer throughout as 
an “assignment’’). 


[a] Reason for rule.—The rules of 
the law merchant, applicable to com- 
mercial paper, do not aid the trans- 
feree in such case. Foot v. Ketchum, 
15 Vt. 258, 40 AmD 678. 


Effect on prior equities of transfer 
by assignment or delivery of nonbear- 
e paper generally see Bills and Notes 

575. 


ano Ranger v. Cary, 1 Metc. (Mass.) 
Ree Richards v. Daily, 34 Iowa 
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[§ 164] c. Time of Assignment and WNotice.®° 
However, even where it is held as to ordinary as- 
signed causes of action that it is sufficient that the 
matter asserted as an offset arose before notice of 
the assignment although after the assignment oc- 
eurred,*® it has been held that a set-off to be avail- 
able against the indorsee of an overdue negotiable 
instrument must have arisen before the transfer in 
fact occurred,*! and that it is not sufficient to make 
a claim against a prior holder available as an offset 
against the transferee of such an instrument that 
it arose before notice of the assignment,*? save that 
any proper offset against the payee prior to notice 
of assignment is available,*? where the whole right 
of set-off against overdue negotiable instruments is 
grounded upon statutory construction placing such 
instruments in the same position as choses in action 
transferrable by assignment,** and where, further- 
more, claims against such choses in action are avail- 
able as offsets when they are acquired before notice, 
although after assignment.*® 


[§ 165] d. Effect of Further Debts Owed by 
Payee to Obligor. The maker is not entitled to set 
off against the transferee a demand against the 
payee if at the time of the transfer of the note to 


39. “Time as circumstance affecting 


set-off or counterclaim against as-| signee 
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ordinary course of business. 
takes an equitable 


, y ee Reg o ¥ 
es nA 


x 


[§§ 164-166 


plaintiff the payee had other claims against the 
maker to an amount sufficient to exhaust the de- 
mands sought to be set off;4® and it seems that, 
where the payee transfers more than one instrument 
after maturity, a set-off is not available against the 
transferees of the first instrument or instruments 
when and so long as there is a sufficient amount due 
upon the note or notes last transferred to satisfy 
the claim asserted in set-off.47 


[§ 166] e. Effect of Negotiable Instruments Law. 
The provisions of the Negotiable Instruments Law 
to the effect that, in the hands of any holder other 
than a holder in due course, a negotiable instrument 
is subject to the same defenses as if it were nonne- 
gotiable,*® has been construed in connection with 
the locally prevailing statutory provisions concern- 
ing set-offs and counterclaims,*® and has been held 
not to alter the scope of the set-off statutes.°° Ac- 
cordingly, in some jurisdictions 1n which the Nego- 
tiable Instruments Law has been adopted,*? it has 
been held that, by virtue of the rules with reference 
to set-off and counterclaim, the transferee of an 
overdue negotiable instrument takes subject to off- 
sets held by the maker against the payee,°? while 


The as- 
interest 


Himrod; 39<Barb; 1GNw Yi) SsiarCole 
lins v. Allen, 12 Wend. (N. Y.) 356, 27 


signed cause of action generally see 
supra §§ 149-157. 


40. Claims acquired after assign- 
ment as set-offs see supra § 150 


41. Whittaker v. Kuhn, 52 Iowa 
315, 83 NW 127; Baxter v. Little, 6 
Metc. (Mass.) 7, 39 AmD 707; Cain v. 
Spann, 26 S. C. L. 258; Davis v. Mil- 
ler, 14 Gratt. (55 Va.) 1. See Jervey 
v. Strauss, 45 S. C. L. 376 (recognizing 
rule). 


“A note does not cease to be nego- 
tiable, because it is overdue. The 
promisee, by his indorsement, may 
still give a good title to the indorsee. 
Notes or other matters of set-off, ac- 
quired by the defendant against the 
promisee, after such transfer, cannot 
be given in evidence in defence to 
such note, although the maker had no 
notice of such transfer, at the time of 
acquiring his demand against the 
promisee. Having made his promise 
negotiable, he is liable to any bona 
fide holder and actual indorsee; and 
therefore, even after the note has 
become due, in making payments to 
the original promisee, or in further 
dealings by which he gives him a 
credit, he has no right to presume, 
without proof, that the promisee is 
still the holder of the note. Besides, 
in case of payment of a negotiable 
note, or of a credit which the maker 
intends shall operate by way of pay- 
ment, he has a right to have his note 
given up, if paid in full, or to see the 
payment indorsed, if partial. Should 
he insist on this right, in the case 
proposed, he would at once perceive 
that the person, to whom he is mak- 
ing payment or giving credit, is no 
longer the holder of the note. And 
this appears to us to be the true dis- 
tinction between the indorsement of a 
note overdue, and the assignment of 
a chose in action. In the latter case, 
notice of the assignment must be giv- 
en by the assignee to the debtor, to 
prevent him from making payment to 
the assignor. Without such notice, 
he has no reason to presume that the 
original creditor is not still his cred- 
itor; and payment to him is accord- 
ing to his contract and in the due and 


only, which must be enforced in the 
name of the assignor; and, until no- 
tice, he has no equity against the 
debtor, which can be recognized and 
protected by a court of law or equity. 
The indorsee of a note overdue takes 
a legal title; but he takes it with no- 
tice on its face that it is discredited, 
and therefore subject to all payments, 
and offsets in the nature of payment. 
The ground is, that by this fact he is 
put upon inquiry, and therefore he 
shall be bound by all existing facts, 
of which inquiry and true information 
would apprise him; but these could 
only apprise him of demands then ac- 
quired by the maker against the 


payee.” Baxter v. Little, 6 Metce. 
(Mass.) 7, 10, 39 AmD 707. 
42. Baxter y.. Little, 6 Metce. 


(Mass.) 7, 39 AmD 707; Davis v. Mil- 
lex, 14 Gratis (55 Vay) 


43. Linn v. Rugg, 19 Minn. 181; 
Johnston v. Humphrey, 91 Wis. 76, 64 
NW 317, 51 AmSR 873. 


[a] Notice of first of successive 
indorsements of negotiable instru- 
ments is that which is ‘significant in 
determining whether a set-off is al- 
lowable, and a demand against the 
payee cannot be set off, although ac- 
quired before notice of the assign- 
ment to plaintiff, if the maker, at the 
time of acquiring the demand, had 
notice that the instrument had been 
transferred to another than the payee, 
through whom plaintiff took title by 
a later indorsement. Linn v. Rugg, 
19 Minn. 181. 


[b] Sufficient averment of existing 
indebtedness.—An allegation that at 
the time of the indorsement by the 
payee to plaintiff the former was in- 
debteded, etc., sufficiently avers an 
existing indebtedness before notice 
of the transfer. Jenkinson v. Bowen, 
22 Ind. 344. 


44, See statutory provisions; and 


supra § 

45. See supra § 150 text and notes 
12-14. 

46. Baxter v. Little, 6 Mete. 
(Masst) “U5 39) Army 270 7s ys 


For later cases, developments 


AmD 130; Wharton v. Hopkins, 33 N. 
C. 505. Compare English vy. Nixon, 
14 8. C. L. 549 (where the payee of 
a promissory note sued the maker, 
who claimed as a set-off another note 
made by plaintiff and indorsed to de- 
fendant after maturity after having 
come through the hands of several 
intermediate indorsers, to which 
plaintiff sought to set off a demand 
held against one of the intermediate 
indorsers, which said intermediate in- 
dorser had expressly agreed to allow 
as a set-off or discount, defendant’s 
set-off was good against the principal 
note in suit and was not avoided by 
the demand held against the interme- 
diate indorser). 


47. Collins v. Allen, 12 Wend. 
Wa) PIG a Am a E30. 


[a] Reason for rule.—‘‘The 
fendant, in such a case, should not 
be permitted to insist upon his set- 
off against the note first transferred, 
because, When it passed into the 
hands of a third person, the equities 
of the maker to set off his demands 
against the payee would be met and 
overthrown, by the fact that the as- 
signor still held demands against him 
to an amount sufficient to exhaust his 
set-off; and upon the question of who 
has the better equity, there can be 
no doubt that the claims of the pur- 
chaser of the note for a valuable con- 
sideration would be preferred to those 
of the maker. These considerations 
would not apply to the case of the 
second assignee.” Collins v. Allen, 12 
Wend..(N; Y.) 356; 359,°2% AmD: 1300 


48. See Negotiable 
Law § 58. 


49. See cases infra notes 50-53. 


5@. Worden v. Gillett, 275 Fed. 
654. And see cases infra notes 51-53. 


51. See statutory provisions. 


52. Rocky Ford First Nat. Bank 
v. Lewis, 57 Colo. 124, 139 P 1102: 
Curlee v. Ruland, 56 Okl. 329, 155 P 
1282. See Hanson y. Roesch, 104 
Wash. 257, 176 P 349 (referring to 
other sections of the Negotiable In- 
struments Law, ‘defining holders in 


(N. 


de- 


Instruments 


and changes in the law see Annotations, same title and section number, 


ae 


§§ 166-167] 


elsewhere the contrary result has been reached.®? 


Set-Off against Assigned 
Causes of Action®+—a, In General. 
rule an equitable right of set-off is not defeated by 
,assignment of the debt,®> at least where the as- 
Thus, where there are 
mutual debts, and an express or implied agreement 
of mutual credit, a court of equity will enforce it 
Equity will not allow a set- 
off against an assignee of claims against an as- 
signor on mere general equities and in the absence 
of a showing of some specific ground of equitable 
set-off;°S however, equity will not allow a set-off 
against an assignee where to do so would be inequi- 
table,°® nor to any further extent than may be equi- 
table;®° thus the rights of equitable assignees will 
be protected in equity against claims in set-off ac- 
quired against the assignor after notice of the as- 


[$ 167] 4. Equitable 


signee takes with notice.*® 


against an assignee.°? 


due course, and holding that an in- 
dorsee, after maturity, is not such a 
holder and takes subject to set-off 
against the payee). 

53. Worden v. Gillett, 
654 (construing Florida 
Lincoln v. Grant, 47 App. 
475. 

54. Equitable set-off generally see 
supra §§ 4-10. 

55. Ala.—Donelson 
Ala. 752. 


Ark.—White River Stave Co. v. Em- 
merson, 56 SW 1069. 


Ky.—Colyer v. Craig, 11 B. Mon. 
73; New Farmers’, etc, Bank v. 
Crowe, 82 SW 287, 26 KyL 500. 


Minn.—Martin y. Pillsbury, 
Minn. 175. 

N. Y.—In re Hatch, 155 N. Y. 401, 
50 NE 49, 40 LRA 664; Smith v. Fel- 
ton, 43 N. Y. 419; Assets Realization 
Co. v. Buffalo, 118 App. Div. 571, 103 


275 Hed. 
statute) ; 
CD Ces) 


v. Posey, 13 


23 


NYS 153; Shipman y. Lansing, 25 
Hun 290; Davidge v. Mayo, 1 Silv. 
Sup. 336, 5 NYS 475; Gay v. Gay, 


10 Paige "369; Smith v. Clark, 4 Paige 
368; Utica Ins. Co. v. Power, 3 Paige 
365. 


Oh.—Baker v., Kinsey, 41: Oh. St. 


403; Massachusetts Bonding, etc., Co. 
v. Fish, 18 Oh. Cir. Ct. N. S. 534. 
2 Patt. & 


Va.—tTerry v. Wooding, 
H. 178. 

See Montreal Bank vy. Tudhope, 21 
Man. 380, 386 (holding that the “equi- 
table right of set-off is allowed as 
against an assignment wherever a 
debt arising between the original par- 
ties subsequently to the notice of as- 
signment, and then sought to be set 
off, results from matters connected 
with the debt assigned”). But see 
Howe v. 
773, 2 Sumn. 409 (holding that, where 
there are mutual debts, which may be 
set off at law or in equity, the right 
of set-off is extinguished by a bona 
fide assignment’of one of the debts). 


“The assignee of the subject mat- 
ter of this suit . . took it subject 
to this prior equitable right of set-off 
which exists against it in favor of 
the defendant in this suit. For the 

assignee of a chose in action, the as- 
signment of which is available only in 
equity, takes subject to all the equi- 
ties which) then exist against the as- 
10 Paige (N. 


signor.’ Gay v. Gay, 
YP OOO, D lle 
[a] Beneficial ownership remain- 


ing in assignor.—Where, in a suit by 
an assignee to foreclose a mortgage 
on real property, the mortgagor al- 


Sheppard, 12 F. Cas. No. 6,-] 


SET-OFF AND COUNTERCLAIM 


‘signment.®1 


As a general 


injustice ; °° 


leged that the assignee was acting as 
agent for certain codefendants, who 
were the beneficial owners of the 
mortgage, the mortgagor was entitled 
to set off; in an action in equity, dam- 
ages for breach of covenant of war- 
ranty against encumbrances arising 
out of the failure of such codefend- 
ants to pay certain assessments 
against the land prior to their con- 
veyance thereof to defendant’s gran- 
tor. General Underwriting Co. v. 
See 139 App. Div. 189, 123 NYS 
53. 


[b] Counterolaims. — Equitable 
set-offs have been held equitable 
against an assignee as counterclaims. 
Shipman v. Lansing, 25 Hun (N. Y.) 
290; Davidge v. Mayo, 1 Silv. Sup. 
336, 5 NYS 475. 


56. Green v. Darling, 10 F. Cas. No. 
5,765, 5 Mason 201; Wolcott v. Sulli- 
van, 1 Edw. (N. Y.) 399 [aff 6 Paige 
117]. See Davis v. Milburn, 38 Iowa 
163 (right of set-off, equitable be- 
cause the same parties are really in- 
terested as principals in both debts, 
but not legal, because as to one there 
are sureties jointly liable, is defeated 
by a bona fide assignment of one 
without notice); Catron v. Cross, 3 
Heisk. (Tenn.) 584 (bona fide as- 
signee of a judgment did not take 
subject to an equitable set-off). 


57. .Green »vi-Dariing,. 10° FP. Cas, 
No. 5,765, 5 Mason 201. See Fuller 
v. Steiglitz, 27 Oh. St. 355, 22 AmR 
812 (recognizing rule). 


Mutual credits as ground for equi- 
table set-off see supra § 8 


58. Green v. Darling, 10 F. Cas. No. 
5,765, 5 Mason 201; Howe v. Shep- 
pard, 12 F. Cas. No. 6,773, 2 Sumn. 
409; Bauerdorf v. Henry Vose Wall 
Paper Co., (Mo. A.) 203 SW 220. 


59. Burton v. Willen, 6 Del. Ch. 
403, 38 A 675; Wolcott v. Sullivan, 6 
Paige (N. Y.) 117 [aff 1 Edw. 399]. 
See Breen v. Seward, 11 Gray (Mass.) 
118 (on a suit in equity to redeem 
land from a mortgage given to secure 
negotiable promissory notes, brought 
against one to whom the notes were 
indorsed and the mortgage ‘delivered 
before the notes became due, but to 
whom the mortgage was not assigned 
until afterward, plaintiff cannot set 
off against defendant claims on the 
mortgagee, acquired by plaintiff after 
such indorsement and delivery and 
before maturity of the notes or as- 
signment of the mortgage). 


60. Barber v. Spencer, 11 Paige (N. 
TY ar Odiie 
61. Davis v. Milburn, 3 Iowa 163: 


American Bank vy. Wall, 56 Me. 167; 


Insolvency and nonresidence of assignor.’° 


[57 C.J.] 499 


While there is some authority holding 
that equity will not allow a set-off against an as- 
signee of a claim against the assignor not due at 
the time of assignment,°? 
not yet arisen at such time,®* there is other author- 
ity to the contrary ;°* and, on the existence of those 
equities which move that court to allow set-offs un- 
available at law,°*® it has been held that a set-off 
may be allowed of a claim accruing after commence- 
ment of the action.°® 
the law regarding the effect of the time of assign- 
ment or notice,®? and goes beyond them only when 
the departure is necessary to prevent wrong and 
and, 
equity, his claim, in order to be effective as a coun-- 
terclaim, must comply with the statutory require- 
ments concerning offsets in this connection.®® 


nor of a claim which has 


Equity relaxes the rules of 


however persuasive defendant’s 


The 


Pass v. McRea, 36 Miss. 143. 


62. Stadler v. Helena First Nat. 
Bank, 22 Mont. 190, 56 P 111, 74 Am 
SR 582; Kinsey v. Ring, 83 Wis. 536, 
53 NW 842. Compare Seymour v. 
Dunham, 24 Hun (N. Y.) 93 (there 
may be equitable set-off, against the 
assignee, of a claim due on demand, 
although no prior demand has been 
made prior to assignment or in- 
solvency, such a claim being at all 
times presently due and payable). 


63. Perry v. Chester, 53 N. Y. 240 
[rev 36 N. Y. Super. 228 (aff 12 AbbPr 
NS 131)]. 


64. Kentucky Flour Co. v. Mer- 
chants’ Nat. Bank, 90 Ky. 225, 13 SW 
910, 12 KyL 198, 1 LRA 108; New 
Farmers’, ete., Bank v. Crowe, 82 SW 
287, 26 KyL 500; In re Hatch, 155 N. 
Y. 401, 50 NE 49, 40 LRA 664; Assets 
Realization Co. v. Buffalo, 118 App. 
Div. 571, 103 NYS 153: 


[a] Reason for rule.—‘“It is true 
that equality in such a case is the 
policy of the law, but it would be 
inequitable to extend it so far as to 
disregard existing equities. It would 
be unconscientious for an insolvent to 
coerce the payment of his claim from 
one to whom he is indebted - al- 
though the debt of the latter might 
not be due. The insolvent should 
not, ex squo et bono, have such a 
right.” Kentucky Flour Co. v. Mer- 
chants’ Nat. Bank, 90 Ky. 225, 13 SW 
910, 12 Ky -198,°9- RA 108. 


[b] Bank does not stand in differ- 
ent position toward its depositor in 
such a situation than a private credi- 
tor does toward a private debtor. 
Kentucky Flour Co. v. Merchants’ 
Nat. Bank, 90 Ky. 225, 18 SW 910, 12 
KyL 198, 1 LRA 108. 


65. Grounds of equitable set-off 
generally see supra §§ 7-10. 


66. Higenman v. Clark, 21 Ind. A. 
129,51) NE725. 


67. Time as circumstance affecting 
een generally see supra §§ 149— 


68. Beecher v. Peter A. Vogt Mfg. 
Co., 227 N. Y. 468, 125 NE 831. 


69. Bamberger v. Oshinsky, 21 
Misc. 716, 48 NYS 139, 26 NYCivProc 
246. See Graham v. Tilford, 1 Metc. 
(Ky.) 112 (refusing equitable set- 
off of a claim unmatured at the time 
of notice of assignment). 


70. Insolvency as ground for eoui- 
table set-off generally see supra § 9. 


Nonresidence as ground for equita- 
ble set-off generally see supra § 10. 


900 : [57 C.J.] 
insolvency of the assignor at the time of assignment 
is good ground in equity to authorize a set-off 
against the assignee of claims against the assignor 
at the time of assignment,*! especially when coupled 
with the assignor’s nonresidence at the time of as- 
signment;*? but, where a demand against which a 
set-off is pleaded on the ground of the debtor’s in- 
solvency or nonresidence has been assigned, it must 
appear, in order that equity set off the demand, 
that the insolvency or removal occurred before the 
assignment,’? or notice thereof.‘ In equity, on 
proof of the nonresidence or insolvency of the as- 
signor at the time of the assignment, it has been 
held that even an unliquidated claim sounding in 
tort may be set off against the assignee.*® 


[§ 168] b. Contingent or Secondary Liability. 
There is a conflict in the decisions as to whether a 
debtor, when sued by the assignee of his debt, can 
set off against plaintiff a demand against the as- 
signor arising from defendant’s having become sec- 
ondarily lable as surety, indorser, or guarantor on 
a debt wherein the assignor was the principal debt- 


SET-OFF AND COUNTERCLAIM 


[§§ 167-168 


or.76 The discharge of his contingent lability on 
the assignor’s obligation, by the debtor secondarily 
liable thereon, operates, however, to render the 
amount thus paid and discharged available as an 
offset against the assignee, where such payment 
oceurs before the assignment by the principal obli- 
gor.”7 or, according to other authority, where it is 
before notice of the assignment, although after the 
assignment has in fact been made;*® but it has 
been held that defendant cannot set off against the 
assignee a claim as surety for contribution against 
the assignor as cosurety, although defendant paid 
the whole debt prior to the assignment.7® Thus, 
it has been held that a claim, based on the assump- 
tion of secondary liability on an obligation of the 
assignor prior to any assignment of the debt, is not 
a claim of such character as can constitute a legal 
or equitable set-off against the assignee of another 
demand, held by the assignor against the person 
secondarily lable, where no payment has been made 
by the latter by reason of his secondary liability 
until after the assignment of the demand,*°® or, 
elsewhere, until after notice of such assignment.** 


self, if that principal be insolvent. 
There is nothing in any contingent 
feature incident to the claim of a 


71. Ala.—Campbell v. Conner, 78 | Insolvency § 149. 
Ala. 211. 72. Dorsey v. Reese, 14 B. Mon. 
Ga.—Groves v. Williams, 68 Ga.| (Ky.) 157. 
598. 73. Daviess v.-Newton, 5 Jo J. 
Ind.—Eigenman v. Clark, 21 Ind. A.| Marsh. (Ky.) 89; Talbot v. Warfield, 
2.O pou NIB S25. oe Jie Fie ea pep Ping Ng 
Olley, . B. Mon. nia) AGE tad- 
Ky.—Dorsey v. Reese, 14 B. Mon.|)0. Helena First. Nat. Bank, 22 


157; Colyer v. Craig, 11 B. Mon. 73. 

Minn.—Martin v. Pillsbury, 23 
Minn. 175. 

Mo.—Barnes v. McMullins, 78 Mo. 
260. 

Ne Ye smith ve, Melton, 430 Ni oY 


419; Assets Realization Co. v. Buffalo, 
118 App. Div. 571, 103 NYS 153; Bar- 


ber v. Spencer, 11 Paige 517; Gay v. 
Gay, 10 Paige 369. 

Oh.—Baker v. Kinsey, 41 Oh. St. 
403. See Massachusetts Bonding, 


ete, nComve Mish, £8) Oh: (Ci Ct Ness: 
534 (where defendant was indebted 
to a bank, which assigned the demand 
to plaintiff and later became _ in- 
solvent, and where defendant both be- 
fore and after the assignment had 
been depositing with the bank, it 
could set off such deposits against an 
action on the assigned demand). 


{a] Bank notes held at insolvency. 
—In an action by receivers of a bank 
against an indorser of a note indorsed 
to the bank, defendant may file by 
way of a set-off bills against the ven- 
dor held by him when the bank be- 
came insolvent and passed into the 
hands of receivers. American Bank 
v. Wall, 56 Me. 167. 


[b] Partner in insolvent enter- 
prise.—In like manner the insolvency 
of a partnership at the time when one 
of the partners assigned his demand 
against defendant is good ground in 
equity to authorize a set-off against 
the assignee of claims on which the 
partner, by reason of his individual 
liability, might have been held to an- 
swer at the time of the assignment. 
Shipman v. Lansing, 25 Hun (N. Y.) 
290. 


[c] Insolvency of intermediate as- 
signee against whom a demand 
claimed as an offset is held does not 
make such demand available as an 
equitable set-off. Goldthwaite v. Na- 
tional Bank, 67 Ala. 549. 


Defenses to suit by assignee or 
trustee in insolvency generally see 


Momess OOS Goreme eg An ATION Os 25 
Munger v. Albany City Nat. Bank, 
85 N. Y. 580; Cummings v. Morris, 
25 N. Y. 625. See Colyer v. Craig, 11 
B. Mon. (Ky.) 73; Soloman v. Holt, 
3 EH. D. Smith (CN. Y:). 139 Gin order 
for the debtor to claim an equitable 
set-off on the grounds of insolvency 
or the like, it must be made to appear 
that the assignor is insolvent, has 
assigned for the benefit of creditors, 
or the like). 


{a] Right to equitable set-off 
must have preéxisted the assignment, 
as by some connection between the 


obligations, before defendant may 
have equitable set-off for reasons, 
such as removal of the assignor. 
Talbot v. Warfield, 3 J. J. Marsh. 
(Ky.) 83. 

[b] Reason for rule.—Equities 


arising between the obligor and the 
assignor after the assignment are not 
available against the assignee. Da- 
viess v. Newton, 5 J. J. Marsh. (Ky.) 
89. 


74. Wathen v. Chamberlin, 8 Dana 
(Ky.) 164; Ridgway v. Collins, 3 A. 
K. Marsh. (Ky.) 410. 


75. Bramblett v. Slemp, 
339, 32 Kyl 1329. 


76. Set-off and counterclaim as de- 
fense in action by creditor against 
surety see Principal and Surety §§ 
331-335. 


Set-off by guarantor against credi- 
tor see Guaranty § 180. 


77. Gay VeeGiay, 0) Paliee CN. Ya) 
869: Harrington v. Wilcox, 53 N. C. 
349; Nolan Bros. Lumber Co. v. Dud- 
ley Lumber Co., 128 Tenn. 11, 156 SW 
465, 46 LRANS 62, AnnCas1914D 744; 
Satemieas v. Denton, 3 Head (Tenn.) 
380. 


108 SW 


“There can be no doubt that a 
surety or in‘dorser, who pays his prin- 
einal demand, has status, as such, to 
enforce an equitable set-off against a 
demand sued by- such principal him- 


surety or indorser that defeats the 
right.” Nolan Bros. Lumber Co, v. 
Dudley Lumber Co., 128 Tenn. 11, 156 
SW 465, 467, 46 LRANS 62, AnnCas 
1914D 744. 


78. Columbia Bank v. Gadsden, 56 
S. C. 313, 33 SE 575. See Freeland v. 
Man, 9 Miss. 531 (where, in an action 
at law by an assignee, defendant was 
not permitted to set off costs paid by 
him in a suit wherein he had, as sure- 
ty, been jointly sued with the assign- 
or, as principal, and wherein judgment 
had gone against him, where he paid 
the costs. on the day of the assign- 
ment to plaintiff, but whether before 
or after receiving notice thereof, did 
not appear). 


79. Howe v. Sheppard, 12 F. Cas. 
No. 6,773, 2 Sumn. 409. 


80. Ill.—Ligare v. Hayden, 51 Ill. 
A. 69. 


Md.—Richardson v. Anderson, 109 
Md. 641, 72 A 485, 1830 AmSR 5438, 25 
LRANS 394. 


Mass.—Backus v. 
Mass. 234. 


Mo.—Huse v. Ames, 104 Mo. 91, 15 
SW 965 [overr Morrow v. Bright, 20 
Mo. 98]. 


N. Y.—Chance v. Isaacs, 2 Edw. 348 
[aff 5 Paige 592]. 


S. C.—Nettles v. Huggins, 42 S. C. 
L. 278. 


[a] Reason for rule.—In order for 
a claim to be available in set-off, it 
must have existed at the time of the 
assignment; and the claim of one 
secondarily liable by virtue of his lia- 
bility on his promise’not being a debt 
until after payment, even though he 
may in equity compel payment or per- 
formance by the principal debtor te- 
fore that time, is not such a demand 
as to satisfy the requirement of exist- 
ence at the time of assignment. 
Richardson v. Anderson, 109 Md. 641, 
72 A 485, 1830 AmSR 543, 25 LRANS 
394; Huselv. Ames, 104 Mo. 91, 15 
REREAD Nettles v. Huggins, 42 S. C. 


81. Walker v. McKay, 2 Metce. 
(Ky.) 294; Bowman v. Halstead, 2 A. 
kK. Marsh. (Ky.) 200, 12 AmD 380. 


Spaulding, 129 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 168] 


‘This result has been reached despite the insolvency 
of the assignor, the person primarily liable on the 
claim urged in offset,§? and although the debtor 
has, at a period subsequent to the time of assign- 
ment or notice, actually paid the assignor’s debt 
whereon the debtor was secondarily liable.** 
over, the status of such latter debt as matured or 
unmatured at the time of payment has been treated 
as immaterial in this connection,** :although else- 


“The principle is well settled that 
.a set-off, to be available, either at law 
or in equity, against an assignee, must 
have existed before notice of the as- 
signment. Had the demand relied up- 
on in this case as a set-off any exist- 
ence at the time the defendant was 
notified of the assignment of his note? 
The principal does not become the 
debtor of the surety until the latter 
pays the debt for which he is liable 
‘as surety. He could not set up and 
rely upon the mere fact that he was 
surety, as entitling him to an equita- 
ble discount against his own note, 
even if it remained in the hands of 
his principal, who was insolvent, and 
the action had been brought upon it 
in her name. A surety, until he pays 
the money for his principal, has no 
available demand against him which 
amounts either to a set-off or an equi- 
table discount.” Walker v. McKay, 
“2 Metc. (Ky.) 294, 295. 


82. Ala.—Gildersleeve v. Caraway, 
19 Ala. 246. 


Ky.—Walker v. McKay, 2 Mete. 
“294; Bowman v. Halstead, 2 A. K. 
Marsh. 200, 12 AmD 380. 


Md.—Richardson v. Anderson, 109 
Md. 641, 72 A 485, 130 AmSR 543, 25 
LRANS 394. 


Mo.—Huse v. Ames, 104 Mo. 91, 15 
‘SW 965 [overr Morrow v. Bright 20 
Mo. 298]. 


N. Y.—Chance v. Isaacs, 2 Edw. 348 
[aff 5 Paige 592]. 


83. Ky.—Walker v. McKay, 2 are: 
°294; Bowman v. Halstead, 2 Ke 
Marsh. 200, 12 AmD 380 


Md.—Richardson v. Auasedod 109 
“Md. 641, 72 A 485, 130 AmSR 543, 25 
LRANS 394. 


Mass.—Backus  v. 
“Mass. 234. 


Mo.—Huse v. Ames, 104 Mo. 91, 15 
SWw eer. Loverr Morrow v. Bright, 20 


Spaulding, _ 129 


Mo. 298 


N. Y.—Chance y. Isaacs, 2 Edw. 348 
[aff 5 Paige 592]. 


S. C.—Nettles v. Huggins, 42 S. C. 
lis VANES 

84. 
A. 69. 


Ky.—Walker v. McKay, 2 Metc. 294. 


Mass.—Backus v. Spaulding, 129 
“Mass. 234. 


Mo.—Huse v. Ames, 104 Mo. 91, 15 
SW 965 [overr Morrow v. Bright, 20 
Mo. 298]. 


S. C.—Nettles v. Huggins, 42 S. C. 
MBS PARR 


85. Richardson v. Anderson, 109 
Md. 641, 72 A 485, 130 AmSR 543, 25 
LRANS 394; Chance v. Isaacs, 2 Edw. 
(N. Y.) 348 [aff 5 Paige 592]. 


86. Ark.—Mueller v. Breckenridge, 
121 Ark. 633, 181 SW 145. 


Conn.—Merwin v. Austin, 58 Conn. 
22, 18 A 1029, 7 LRA 84; Adams v. 
Leavens, 20 Conn. 73. 


Ind.—Higenmann v. Clark, 21 Ind. 
A. 129, 51 NE 725. But see Adams v. 
Rodarmel, 19 Ind. 339 (where defend- 
ants, having indebted as sureties on 
.an obligation assigned to plaintiff, and 


Ill.—Ligare v. Hayden, 51 Ill. 


SET-OFF AND COUNTERCLAIM 


signment.®° 


More- 


at the same time being sureties on 
another obligation of the assignor’s to 
a third person before the latter was 
due or paid, executed their notes to 
plaintiff in lieu of that theretofore as- 
signed him on which they were sure- 
ties, the assignor being insolvent, they 
could not set off against the latter 
notes given by them the amount they 
paid subsequent to such execution as 
plaintiff's sureties on the obligation 
to the third person). 


N. C.—Scott v. Timberlake, 83 N. C. 
382; Walker v. Dicks, 80 N. C. 263; 
Williams v. Helme, 16 N. C. 151, 18 
AmD 580; Haywood v. McNair, 14 
N.C. 231, 19 N. C. 283. 


Oh.—Armstrong v. Warner, 49 Oh. 
St. 376, 31 NE 877, 17 LRA 466. But 
see Follett v. Buyer, 4 Oh. St. 586 
(such equitable set-off is not permis- 
sible, where the primary obligor was 
solvent at the time of assignment). 


ZO als 
Miller v. Kreiter, 76 


Pa.—Craighead v. Swartz, 
149, 67 A 1003; 
Pasa ioe 


Tenn.—Nolan Bros. Lumber Co. v. 
Dudley Lumber Co., 128 Tenn. 11, 156 
SW 465, 46 LRANS 62, AnnCas1914D 
774 [cit Cye]; Citizens’ Bank v. Kend- 
rick, 92 Tenn. 437, 21 SW 1070, 36 
AmSR 96. 


Va.—Hupp v. Hupp, 6 Gratt. (47 
Va.) 310; Feazle v. Dillard, 5 Leigh 
(32 Va.) 30. 


Eng.—Collins v. Jones, 10 B. & C. 
177, 21 BCL: 327, 109 Reprint 638. 


“A surety before suffering loss may 
use his liabilities as such, as an equi- 
table counterclaim or set-off against 
a debt he owes his insolvent principal, 
and this as well against the assignee 
as against the assignor him- 


self.” Scott v. Timberlake, 83 N. C. 
[a] Negotiable Instruments Law. 


—There is nothing in the Negotiable 
Instruments Law, more specifically in 
section 50 of that law when read as it 
should be in connection with section 
121 thereof, which applies to this sit- 
uation or alters the rule with regard 
thereto. Nolan Bros. Lumber Co. v. 
Dudley Lumber Co., 128 Tenn. 11, 156 
aa 465, 46 LRANS 62, AnnCas1914D 


[b] Reassignment or reindorse- 
ment to an indorser of an instrument 
on which he is secondarily liable in 
that capacity will not affect or destroy 
his right of _ set-off. Nolan Bros. 
Lumber Co. v. Dudley Lumber Co., 128 
Tenn. 11, 156 SW 465, 46 LRANS 62, 
AnnCas1914D 744. 


[ec] Reasons for rule.—(1) ‘The in- 
dorser c in such situation 
is in the eye of equity po- 
tentially a creditor, and the assignee 
succeeded only to the rights of the 
assignor, subject to the prior equity.” 
Nolan Bros. Lumber Co. v. Dudley 
Lumber Co., 128 Tenn. 11, 156 SW 465, 
468, 46 LRANS 62, AnnCas1914D 744. 
(2) “A surety in such a situation isa 
ereditor, and the subsequent assignee 
only succeeds to his assignor’s rights 
and subject to the equity of the sure- 
ty which is prior.” Scott v. Timber- 
lake, 83 N. C. 382, 385. 


{[d] In Alabama (1) it has been 
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where weight has been accorded to the circumstance 
that such debt was not yet due at the time of as- 
Elsewhere, however, the right of the 
debtor to equitable set-off of his contingent lability 
against an assignee from the principal obligor has 
been recognized,®® although there has been no pay- 
ment of such contingent claim at the time of the 
assignment,®? or at the time of notice of the assign- 
ment,®* especially where such payment has been 


held that equitable set-off of a con- 
tingent liability paid after the assign- 
ment may be had against the assignee, 
where the assignor, the principal debt- 
or, was insolvent at the time of the 
assignment (Tuscumbia, etc., R. Co. 
v. Rhodes, 8 Ala. 206), (2) even 
though the debt of the assignor on 
which defendant has assumed second- 
ary liability ‘does not mature until aft- 
er the assignment (Tuscumbia, etc., 
R. Co. v. Rhodes, supra), (3) but that, 
in the absence of payment by defend- 
ant before assignment or notice, the 
assignor’s debts on which defendant 
is secondarily liable are not available 
as legal set-offs against the assignee 
despite the assignor’s insolvency 
(Gildersleeve v. Caraway, 19 Ala. 246. 
See Goldthwaite v. National Bank, 67 
Ala. 549 [recognizing rule, but hold- 
ing that even in equity a contingent 
liability in a demand, wherein an in- 
termediate assignor, since insolvent, 
was debtor, could not be set off]). 


87. Conn.—Merwin v. Austin, 58 
Conn. 22, 18 A 1029, 7 LRA 84; Adams 
v. Leavens, 20 Conn. 73. 


Ind.—Eigenmann v. Clark, 21 Ind. 
Ay 129, code INE 2/55 


N. C.—Scott v. Timberlake, 83 N. C. 
382; Walker v.. Dicks, 80 N.C. 263; 
Williams v. Helme, 16 N. C. 151, 18 
AmD 580; Bee woes v. McNair, 14.N. 
Ceol LONE Re. 


Be See, Ae ds v. Warner, 49 Oh. 
St. 376, 31 NE 877, 17 LRA 466. 


Pa.—Craighead v. Swartz, 219 Pa. 
Leone A 1003; Miller v. Kreiter, 76 
a. : 


Tenn.—Nolan Bros. Lumber Co. v. 
Dudley Lumber Co., 128 Tenn. 11, 156 
SW 465, 46 LRANS 62, AnnCas1914D 
744 [cit Cyc]; Citizens’ Bank v. Kend- 
rick, 92 Tenn. 437, 21 -SW 1070), 936 
AmSR 96. 


Va.—Hupp v. Hupp, 6 Gratt. (47 
Va.) 310; Feazle v. Dillard, 5 Leigh 
(32) Va.) 30: 


Eng.—Collins v. Jones, 10 B. & C. 
777, 21 ECL 327, 109 Reprint 638. 


88. Conn.—Merwin v. Austin, 58 
Conn. 22, 18 A 1029, 7 LRA 84. But 
see Adams v. Leavens, 20 Conn. 73 
(allowing set-off of a bill taken up and 
paid by the debtor as indorser after 
assignment but before notice, but re- 
fusing set-off of a bill not paid by him 
prior to receiving notice of assign- 
ment). 


N. C.—Scott v. Timberlake, 83 N. C. 
382; Haywood v. McNair, 14 N. C. 
2305 LO SNe Ca2s8s. 


Oh.—Armstrong v. Warner, 49 Oh. 
St. 376, 31 NE 877, 17 LRA 466. 


Pa.—Craighead v. Swartz, 219 Pa. 
149, ef A 1003; Miller v. Kreiter, 76 
Panis. 


Tenn.—Nolan Bros. Lumber Co. v. 
Dudley Lumber Co., 128 Tenn. 11, 156 
SW 465, 46 LRANS 62, AnnCas1914D 
744 [cit Cyc]; Citizens’ Bank v. Kend- 
Ricks 22 Tenn. 437, 21 SW 1070, 36 Am 
SR 


Va.—Hupp v. Hupp, 6 Gratt. (47 
V2 )ioL OF Dennis v. Dillard, 5 Leigh 
(32 Va.) 30. 


Eng.—Collins v. Jones, 10 B. & C. 
777, 21 ECL 327, 109 Reprint 638. 
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made at the time that the offer of set-off is made.*® 
Furthermore, there is authority to the effeet that 
it is immaterial, in this connection, that the demand 
on which the debtor is secondarily hable has not ma- 
tured at the time of assignment of his debt or of 
notice thereof,®® but there is other authority to the 


contrary.®? 


[§ 169] 5. Waiver and Estoppel®*—a. In Gener- 


s9. Ark.—Mueller v. Breckenridge, 
121 Ark. 633, 181 SW 145. 


Ind.—Higenmann v. Clark, 21 Ind. 
A, 129, 51 NE 725. 


Nene ——VWalker) wv.) Dicks, 480" IN. (C 
263; Williams v. Helme, 16 N. C. 151, 
18 AmD 580. 


Pa.—Miller v. Kreiter, 76 Pa. 78. 


Tenn.—Nolan Bros. Lumber Co. v. 
Dudley Lumber Co., 128 Tenn. 11, 156 
SW 463, 46 LRANS 62, AnnCas1914D 
744 [cit Cyc]. 


heroes v. Hupp, 6 Gratt. (47 
Va.) 3 
90. enadene Vie Clark, calm. seAN 


125, 51 NE 725; Nolan Bros. Lumber 
Co. v. Dudley Lumber Co., 128 Tenn. 
11, 156 SW 465, 46 LRANS 62, AnnCas 
1914D 744. See Haywood v. McNair, 
14 N. C. 231, 19 N. C. 283 (where the 
obligation on which defendant was 
secondarily liable was not executed at 
the time the principal obligor therein 
assigned defendant’s debt, yet defend- 
ant was allowed to set off for his con- 
tingent liability). 


91. Armstrong v. Warner, 49 Oh. 
St. 376; 31 NE 877, 17 LRA 466 (to 
same effect); Miller v. Kreiter, 76 Pa. 
78 (to same effect); Kinsey v. Ring, 
83 Wis. 536, 53 NW 842. See Mer- 
win v. Austin, 58 Conn. 22, 18 A 1029, 
7 LRA 84 (where the result was 
grounded on the fact that the debt 
whareon defendant was secondarily li- 
able was due before assignment, so 
that in equity plaintiff became the real 
creditor in a matured debt). 


92. Cross references: 
Estoppel: 
Generally see Hstoppel. 
To assert offsets generally see su- 
pra § 26 
Waiver: 
Generally see Waiver [40 Cyc 252]. 


Of right to interpose cross demands 
generally see supra § 25. 


Or estoppel of debtor to assert equi- 
ties ‘and defenses generally 
against assignee see Assignments 


§ 151 


93. Henniss v. Page, 3 Whart. 
(Pa.) 275; McMullen v. Wenner, 16 
Serg. & R. (Pa.) 18,16 AmD 5438. And 
see cases infra notes 94-98. 


fa] Reason for rule.—The statutes 
of set-off are intended for the benefit 
and protection of defendants, and a 
person may waive a statute intended 
for his benefit, and hence may pre- 
clude himself from this advantage. 
Henniss v. Page. 3 Whart. (Pa.) 275. 


. 


94. Johnston v. Phcenix Ins. Co., 39 
Md. 233. 

95. Ala.—Holmes v. Bullock, 4 Ala. 
228. 

Md. Pri v. McPherson, 7 Harr. 
SxS. 

{eel paR aN v. Todd, 12 Mass. 
281. 

N. H.—Thompson v. Emery, 27 N. 
H. 269; Wiggin v. Damrell, 4 N. H. 
69. 

N. Y.—Henry v. Brown, 19 Johns. 
49; Gould v. Chase, 16 Johns. 226. 
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A debtor may waive the right to use a set-off 
against the assignee.’ 
a waiver must depend upon the circumstances sur- 
rounding each particular case.°4 
promise the assignee of a chose in action to pay 
the debt to him, he cannot afterward avail himself 


What will amount to such 


If the debtor 


in set-off of claims he may have against the assign- 


But see Taylor v. Bates, 5 Cow. 376 
(where the assignor placed a claim 
in the hands of an attorney for col- 
lection, agreeing that from the pro- 
ceeds the attorney might retain suffi- 
cient to satisfy a debt of the assignor 
to him, and where later the assignor 
assigned to plaintiff the amount to 
become due, and the attorney, being 
notified of this, agreed to pay to the 
assignee the whole sum, the attorney 
was allowed, despite his promise, to 
withhold so much of the proceeds as 
would satisfy the assignor’s debt to 
him, when sued by the assignee); 
Ford v. Stuart, 19 Johns. 342 (a prom- 
ise to pay an assignee was not bind- 
ing aS a waiver of set-off, where it 
was made after the assignee and the 
debtor had referred the matter to a 
third person who reported that the 
debtor would have to pay, upon which 
basis the promise was made, and 
where the debtor, upon receiving ad- 
vice to the contrary and after part 
payment, refused to continue and 
claimed a set-off whereupon the as- 
co assigned the demand to plain- 
tiff). 


N. D.—Vallancey v. Hunt, 20 N. D. 
579, 129 NW 455, 34 LRANS 473 [quot 
Cyc]. 

Pa.—Henniss v. Page, 3 Whart. 275; 
Elliott v. Callan, 1 Penr. & W. 24 
See Gourdon v. Insurance Co. of North 
America, 1 Binn. 430 note (if the as- 
signee of a bond or insurance policy 
call on the obligor, when about to take 
the assignment, to discover whether 
it is valid, and the obligor says that 
it is a good bond or poliey, his mouth 
is thereafter stopped by his acquies- 
cence or silence from asserting a 
counter demand, as otherwise it would 
lead to a deception). But see Dean v. 
Herrold, 37 Pa. 150 (where the as- 
signee had no dealings with the debt- 
or until a considerable period had 
elapsed after the assignment, but over 
nine months later, the assignee de- 
manded payment and the debtor re- 
quested an extension of time and sub- 
sequently promised on several occa- 
sions to pay the demand at a certain 
time, and the court refused to deny 
to the debtor a right to establish off- 
sets held by him against the assign- 
or). 


Ss. Ci—Dane v. Winthrop, 1 S. ¢. L. 
116; } AmD" 599: 


Wis.—Batavian Bank v. Minneapo- 
lis, ete., R. Co., 123 Wis..389, 101 NW 
687. 


Alta.—Union Bank v. Antoniou, 15 
Alta, L. 482. 


See Cabiness v. Herndon, Litt. Sel. 
Cas. (Ky.) 469 (holding that the equi- 
ty arising from a defect in the con- 
sideration which the maker of a note 
on which judgment has been recover- 
ed by an assignee has is extinguished 
by the maker’s unconditional promise 
to the assignee to pay the judgment in 
consideration of the assignee giving 
time thereon); Rayburn v. Hurd, 20 
Or. 229, 25 P 685 (recognizing rule); 
Mayo v. Giles, 1 Munf. (15 Va.) 533 
(where this rule constituted the basis 
of the concurring opinion by Flem- 
ing). 

“With respect to the right of the 
defendant to set off any demand he 


or,®®> at least where the assignee was induced to 


had against Fisher [the assignor], we 
think his engagement to pay the plain- 
tiff effectually precludes him. When 
notified of the assignment, if he had 
stated his counter claims, and prom- 
ised to pay only such balance as might 
be due, his debt would have been pro- 
tected; or, if he had not promised at 
all, the action must have been brought 
by Fisher, and he would have had a 
right to set off, according to the stat- 
ute, if legally. and Lequita- 
bly] entitled. But his promise to pay, 
especially after signifying a wish to 
deduct what was due to him from 
Fisher, amounts to a relinquishment 
of his right, or an acknowledgment 
that he had none.’ Mowry v. Todd, 
12 Mass. 281, 284. 


[a] Promise of agent (1) may be 
sufficient to constitute a waiver of set- 
off (Batavian Bank v. Minneapolis, 
eter); “Ra Conmi2si Wise 389; > LOLeINaWs 
687), (2) as, for instance, where by 
a continued general course of dealing, 
he possesses apparent authority to 
make the promise in question, even 
though he actually acts in excess of 
his express authority (Batavian Bank 
v. Minneapolis, etc., R. Co., supra). 


[b] Promise to agent of assignee 
is a sufficient promise for the purpose 
of preventing a subsequent assertion 
by the promisor of a set-off against 
the assignor. Thompson vy. Emery, 
20 N. 269. 


[c] Promise to third person.— 
Where the creditor in a bond pro- 
posed to assign it to a third person, 
who sent his son as agent, with the 
creditor to inquire of the debtor 
whether the latter was willing to have 
the assignment made, and where the 
debtor assured them he was and dis- 
tinctly and repeatedly promised to pay 
the bond, whereupon the creditor and 
the agent returned to the prospective 
purchaser to whom they detailed the 
convérsation in the presence and hear- 
ing of another, and such other after- 
wards purchased the bond, being in- 
duced thereto by the conduct and rep- 
resentations of the debtor, the latter 
could not, in an action by the assignee, 
set off demands against the assignor. 
McMullen vy. Wenner, 16 Serg. & R. 
(Pa.) 18, 16 AmD 543. 


{d] Statute of franuds.—Such a 
promise by a debtor holding a claim 
against the assignor is a promise to 
pay his own debt and not the debt of 
another, and hence does not come 
within the statute of frauds nor need 
to be in writing. Thompson v. Emery, 
27 IN. El 2:69. 


Le] Conditional promise.— Where 
the debtor, on notification of assign- 
ment, promises to pay the debt unless 
a eertain contingency occurs, which 
contingency does not, in fact, oceur, 
the promise becomes absolute ‘and the 
promisor cannot set off against the 
assignee demands held against the as- 


signor. Henry v. Brown, 19 Johns. 
CNEMYS i 49" 
[f] Reason for rute.-——Good faith 


requires defendant, after he receives 
notice of the assignment, and when he 
responds to such notice, to state his 
set-off if he has any or intends to 
place his defense on that ground, oth- 
erwise, by remaining silent with re- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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purchase the obligation in consequence of represen- 
tations by the obligor that he had no defense to it,?® 
and especially where the absolute promise of pay- 
ment is made after there has been a previous ex- 
pression of a wish to deduct demands due from the 
Similarly, the debtor by his conduct in 
inducing the assignee to believe that the obligation 
will be met, and that there is no defense thereto, 


assignor,®? 


spect thereto, he gives to the assignee 
a right’ to caleulate on the payment 


of the whole demand. Henry v. 
Brown, 19 Johns. (N. Y.) 
[g] Rule applied.—(1) Where a 


seller furnished to the buyer, after de- 
livery of each consignment of mer- 
chandise sold, an invoice of the goods, 
a receipt form, specifying assignment 
of his claim to plaintiff, and that the 
amount due for such consignment was 
“after deducting cost of transporta- 
tion and other reasonable charges” to 
be paid to plaintiff, assignee, which 
form the buyer then signed and re- 
turned to the seller, who took the 
Signed receipt to plaintiff, which 
thereupon extended credit to the sell- 
er to the amount of the invoice, the 
promise to pay to the assignee pre- 
vented the assertion against plaintiff 
of set-offs held by the buyer against 
the seller, the words ‘‘other reasonable 
charges” not being sufficient to be 

held logically to refer to set-offs. 
Batavian Bank v. Minneapolis, etc., R. 
O:, 123 Wis. 389, 101 INW 687. (2) 
Where a debtor in account gave his 
note for the amount to the assignee 
thereof, and afterwards paid notes on 
which he was liable as surety and the 
assignor as principal, he could not, in 
an action on the note, set off such 
payments. Holmes v. Bullock, 4 Ala. 
228. (3) Where defendant, upon be- 
ing notified of the assignment of a 
debt owed by him, made no sugges- 
tion of any set-off, but on the contrary 
said that it was good and would be 
paid when due, the “debtor was not per- 
mitted later when sued on the debt to 
set off a demand against plaintiff’s 
assignor. Thompson v. Emery, 27 N. 
H. 269. (4) Where the obligor of a 
bond, after notice from the assignee, 
of the assignment, paid to the as- 
signee a part of the sum due, and 
promised to pay the balance, without 
mentioning any set-off or demands 
against the assignor, the obligor, in an 
action afterward brought on the bond 
by the assignee, could not set off a 
demand against the assignor existing 
prior to the bond, it being presumed 
from the promise of defendant and 
his silence on the subject of set-off 
that a claim against the-obligee in the 
bond had been previously settled. 
Henry v. Brown, 19 Johns. (N. Y.) ‘49. 
(5) Where a debtor in a bond, being 
notified of its assignment, was told by 
the assignee “Now you will go and 
buy another judgment against me” 
and replied “I will not buy any judg- 
ment against you; I will pay the bond 
when it becomes due,” the debtor 
could not thereafter assert as an off- 
set against the assignee a judgment 
against the assignor, bought by the 
debtor. Heénniss v. Page, 3 Whart. 
(Pa.) 275. (6) Where one who was 
about to receive the assignment of a 
single bill called on the payer to know 
whether he would pay the same, and 
was informed by the latter that he 
would, the latter could not afterward 
set up any defense against the pay- 
ment of the money to the assignee 
which existed previous to such prom- 
ise. Plliott v. Callan, 1 Penr. & W. 
(Pa.) 24. (7) Where a seller assign- 
ed his right in sums due and to be- 
come da under the sales agreement 
to pla intife bank, and later, having 
supplied all the goods contracted for, 
sent to the bank a bill of lading for 
such goods to which was attached a 
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bill of exchange drawn on the buyer 
in the bank’s ‘favor, which the bank 
sent to the buyer, who unconditional- 
ly accepted the bill of lading and re- 
turned it to the bank, the latter, al- 
though not a holder in due course, be- 
cause it had had notice, was not sub- 
ject, in an action against the buyer, 
to set-off of a judgment held by the 
latter against the seller, as the buy- 
er’s conduct in accepting the bills es- 
topped it from asserting such set-off. 
eel Bank v. Antoniou, 15 Alta. L. 


96. Elliott v. Callan, 1 Penr. & W. 
Pa)! 24; 

97. Mowry v. Todd, 12 Mass. 281. 

98. U. S.—Cudahy Packing Co. v. 


pee Nat. Bank, 75 Fed. 47, 60 CCA 


Me.—McLellan v. Walker, 26 Me. 
114; Merrill v. Merrill, 3 Me. 463, 14 
Am D. 247. 


Md.—Johnston vy. Phceenix Ins. Co., 
39 Md. 233; Kemp v. McPherson, 7 
Harr. & J. 320. 


Mass.—King v. Fowler, 16 Mass. 
397. 

Mich.—Bradley v. Smith, 
oak 57 NW 


N. Y.—Tylee v. Yates, 3 Barb. 222. 


N. D.—Vallancey v. Hunt, 20 N. D. 
579, 129 NW 455, 34 LRANS 473 [quot 
Cyc]. ‘ 

Pa.—McMullen v. Wenner, 16 Serg. 
& R. 18, 16 AmD 543. 


Va.—Feazle v. Dillard, 5 Leigh (32 
Va.) 30. 


See Keyes v. Waters, 18 Vt. 479 (dic- 
tum to same effect). 


[a] Reason for rule.—In such a 
situation, if any loss afterwards oc- 
cur, it arises from the negligence or 
folly of the obligor, and not the de- 
fault of the obligee, who has used care 
to ascertain the situation of the par- 
ties, and if any injury accrue, it is 
right, that he who causes it should 


98 Mich. 
576, 39 AMSR 565, 238 LRA 


bear the loss. McMullen v. Wenner, 
16 Sere. & R. (Pa.) 18, 16 AmD 543. 
[b] Rule applied.—(1) Where a 


client drew an order on .an attorney 
with whom he had placed a collection, 
requesting the money when collected 
to be paid to a person named, and the 
attorney accepted the order, without 
saying anything about any demand of 
his own against the client growing 
out of another transaction, and the 
order was afterward assigned to an- 
other, and notice given to the attor- 
ney, who still said nothing about his 
demand, he could not set off his claim 
against the client against the holder 
of the order. McLellan v. Walker, 26 
Me. 114. (2) Where a creditor for 
goods sold became the surety of an- 
other in a note not negotiable, payable 
to his debtor, and the note was as- 
signed by delivery, and the creditor 
on being required by the-assignee to 
pay the same referred him to the oth- 
er maker as the real debtor, but said 
nothing of the debt due to himself 
from the payee as a subsisting claim 
by way of set-off, this was a waiver 
of such claim as against the assignee, 
and the latter was entitled to recover 
of the surety the whole amount of 
the note. Merrill v. Merrill, 3 Me. 4638, 
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may be held to have waived the right to avail him- 
self of a set-off against the assignor in an action 
by the assignee.?® 
or abandoned, even for an instant, the law will not 
restore it as against an assignee;?? 
right to insist that it shall have been continuously 


If the right te a set-off is waived 


he has the 


Express agreement between assignor and debtor. 


14 AmD 247.. (3) Where the promisor 
in a contract knew of the promisee’s 
intention to assign the contract to a 
certain person, and made no sugges- 
tion to the latter of any claim against 
the promisee, and on receiving formal 
notice of the assignment made no ob- 
jection-thereto, the promisor must be 
deemed in equity to have waived his 
right to any set-off. King v. Fowler, 
16 Mass. 397. (4) Where one con- 
tracted to do work for another to 
whom he was indebted, and the con- 
tractor then assigned his claims to be- 
come due for work done to a third 
person who guaranteed performance, 
of which assignment the employer 
was informed, and where the guaran- 
tors requested and obtained an amend- 
ment of the contract so as to make 
the sums to become due upon it pay- 
able by installments, evidently, in or- 
der to obtain a way for the contractor 
to obtain funds and to lessen their 
liability on the guaranty, and where 
the employer at all these times re- 
mained silent and made no mention of 
his demands against the contractor 
to the guarantor, under these circum- 
stances the employer would be estop- 
ped from setting off such demands in 
an action by the guarantor on the as- 
signed claim. Bradley v. Smith, 98 
Mich. 449, 57 NW 576, 39 AmSR 565, 
23 LRA 305. (5) Where the debtor 
was present while the transaction for 
the assignment was going on and 
when the transfer took place and was 
aware of all that was occurring with 
reference thereto, and participating in 
the negotiations and transactions re- 
lating to the assignment, and where 
throughout that time he studiously 
avoided disclosing to the assignee any 
information regarding the demands 
against the assignor later asserted in 
set-off, he was estopped to urge such 
demands as set-offs in an action by 
the assignee. Vallancey v. Hunt, 20 
ING Ds 579, 129 NW 455, 34 LRANS 
473 [quot Cyc]. (6) Where a debtor, 
by its conduct and the language by it 
incorporated in a written instrument, 
represented that it would treat and 
regard such instrument as negotiable, 
when it was in fact nonnegotiable, and 
thereby induced an assignee to accept 
of its assignment from the assignor, 
it was estopped by its conduct and 
representations from asserting that 
the instrument was a mere nonnego- 
tiable chose in action, and that it was 
subject in the hands of an innocent 
purchaser for value to set-off for de- 
mands held by the debtor against oe 
assignor. Cudahy Packing Co. 
wad Nat. Bank, 75 Fed. 470, 60 coca 
30 


99. Johnson v. Peardont 7 Dana 
(Ky.) 374. 
[a] Bule applied.—Where the obli- 


gor in an assigned bond held a debt 
on open account against the obligee, 
and where after the assignment he 
took a time note from the obligee in 
the bond in settlement. of such ac- 
count, he thereby waived, at least un- 
til maturity of the note, his right 
to assert the account as a set-off, by 
giving an extension of time, and hav- 
ing been abandoned, even for an in- 
stant, the set-off was, as against the 
assignee, lost forever. Johnson v. 
Pearson, 7 Dana (Ky.) 374. 


1. Johnson vy. Pearson, 


7 Dan 
(Ky.) 374. ie 


504 [57 C.J.] 
Where the cireumstances are such as to preclude the 
debtor from set-off of the assignor’s debts against 
the assignee, the latter may be protected, although 
there was an express agreement of which the as- 
signee was ignorant, between the assignor and the 
debtor, that the assignor’s claim shall be apphed in 
payment of the debtor’s claim against him.? 


Compromise. As a party to a compromise is es- 
topped from afterward urging matter constituting 
a set-off or counterclaim existing at the time of mak- 
ing the compromise,’ a debtor, compromising a claim 
with the assignee thereof, has been held to be pre- 
cluded from counterclaiming against such assignee 
for demands against the assignor.* 


[§ 170] b. Limitations on Rule. However, de- 
fendant is not precluded from setting up offsets 


otherwise available, unless he had estopped himself - 


by his admissions or conduct.° He cannot be pre- 
cluded but by some act of his own;® and informa- 
tion obtained by the assignee from strangers is not 
sufficient to raise an estoppel preventing the avail- 
ability of set-off,’ particularly where the assignee 
has neglected to take the precaution to make any 
inquiries of the debtor regarding the claim assigned 
to him.* In the absence of any element of conceal- 
ment, a debtor is not estopped to assert demands 
against the assignor, in set-off against the assignee, 
merely by reason of the fact that the debtor has not 
acted affirmatively to notify the assignee of the ex- 
istence of such demands.® Thus, it has been held 
that a debtor, by merely remaining silent when no- 
tified that his debt has been assigned to another, 
without making any promises with reference to pay- 
ment, is not precluded from the subsequent assertion 
against the assigned demand of claims against the 
assignor;'° and this is so although he did, at such 
time, mention the existence of another and separate 


2. Bradley v. Smith, 98 Mich. 449, 
57 NW 576, 39 AmSR 565, 23 LRA 
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and defendant could assume 
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claim which he held against the assignor without 
any mention of the one asserted by him subsequent- 
ly as an offset.1! Where, however, the debtor re- 
mains silent when he is under a duty to speak, such 
silence may estop him from setting off against the 
assignee claims held against the assignor.1? The 
debtor is not estopped to set off, against an assignee, 
demands against the assignor, merely by reason of 
the fact that, in a previous suit wherein the debtor 
was defendant and the assignor plaintiff, he failed 
or omitted to claim such demands as set-offs against. 
the assignor;'* nor, where the debtor has given 
two notes in the same transaction, one of which 
was transferred before and the other after maturi- 
ty, is the debtor estopped from setting off, in an 
action by the transferee of the latter note, demands 
held against the assignor, merely because he has 
voluntarily paid to a holder in due course the amount 
of the former note, without asserting the offsets.14 
Where it does not appear that the assignee ever 
changed its position in reliance on any act or omis- 
sion of the debtor, the conduct of the latter will not 
estop it from claiming set-off.1° Defendant’s state- 
ments and admission may be so vague and ambiguous 
that they will not be operative as estopping him to 
assert offsets held against the assignor against the 
assignee.t® There is authority to the effect that a 
promise by the debtor to pay the assignee will not 
preclude the former from asserting a set-off, where 
it has been made without consideration,!’? or where 
the assignee has not been induced, by means of the 
promise made to him, to act to his detriment.1® 
Moreover, a promise to pay only so much of the as- 
signed demand as may prove to be due after deduc- 
tion of the obligor’s offsets against the assignor is 
not, it seems, such a promise as precludes the prom- 
isor from asserting a set-off.19 


Estoppel against estoppel. The circumstances 


it was) offsets, the complainant debtor was 


305. 


3. Compromise as bar of defenses 
and counterclaim see Compromise and 
Settlement § 34. 


4. Holy Cross Gold Min., etc., Co. 
v. Goodwin, 74 Colo. 582, 223 P 58 
[quot C. J.J]. See Feazle v. Dillard, 5 
Leigh (32 Va.) 30 (where the trans- 
action, although not clearly a com- 
promise, was a mutual statement of 
accounts, and the same result was 
reached). 


5. Johnston v. Phcenix Ins. Co., 39 
Md. 233; Dean v. Herrold, 37 Pa. 150. 


6. Dean v. Herrold, supra. 
7. Dean v. Herrold, supra. 
8. Dean v. Herrold, supra. 


9. Stern v. Sunset Road Oil Co., 47 
Cal. A. 334, 190 P 651; De Laval Sep- 
arator Co. v. Sharpless, 134 Iowa 28, 
111 NW 438; Harnam vy. William 
Filene’s Sons Co., 232 Mass. 52, 121 
NE 504. And see cases infra note 10. 


[a] Ilustration.—Where assignor 
contracted to furnish oil to defendant 
railroad company and assigned de- 
mands to a bank to which the defend- 
ant made some payments, defendant 
was not estopped to recoup for money 
advanced to assignor previous to as- 
signment which it failed to inform as- 
signee about, since the evidence does 
not show assignee informed defend- 
ant it had or would advance money, 


fully informed, since its director was 
a general manager of assignor. 
Stern v. Sunset Road Oil Co., 47 Cal. 
A. 334, 190 P 651. 


10. Stewart v. Anderson, 23 F. Cas. 
No. 13,421, 1 €ranch ©; C. 586 [aff 6 
Cranch 203, 3 L. ed. 199]; Keyes v. 
Waters, 18 Vt. 479. 


11. Keyes v. Waters, supra. 
gag Tylee v. Yeates, 3 Barb. (N. Y.) 


Silence as basis of estoppel gener- 
ally see Estoppel §§ 10, 154-174. 


13. Machado v. Borges, 170 Cal. 
501, 150-P 351; Hobbs v. Duff, 23 Cal. 
596; De Laval Separator Co. v. Sharp- 
less, 134 Iowa 28, 111 NW 488. 


[a] Assignee of judgment.—The 
above rule has been applied even 
though the assignee in question is the 
assignee of the judgment in the pri- 
or suit by the assignor wherein de- 
fendant failed to offer as set-offs the 
demands now asserted. Machado y. 
Borges, 170 Cal. 501, 150 P 351; Rus- 
sell v. Conway, 11 Cal. 93 (to same ef- 
fect). See De Laval Separator Co. v. 
Sharpless, 134 Iowa 28, 111 NW 438 
(where a debtor, sued by the creditor, 
failed to assert demands against the 
latter as set-offs, and the creditor re- 
covered judgment which he assigned 
to his attorneys, and where the judg- 
ment debtor then brought an action in 
equity to restrain enforcement of the 
judgment by reason of the subsisting 


not estopped to claim the set-offs 
against the assignees by reason of the 
Ne to assert them in the prior 
suit). 


14. Wolf v. Shelton, 159 Ind. 531, 
65 NE 582. 


15. Harmon vy. Wm. Filene’s Sons 
Co., 232 Mass. 52, 121 NE 504; Mon- 
treal Bank v. Tudhope, 21 Man. 380. 


“To establish an estoppel there 
must have been evidence tending to 
show that the plaintiff was induced 
by the defendant’s conduct to do what 
he otherwise would not have done, or 
to abstain from doing what he would 
have done, and that the defendant 
knew, or had reasonable cause to know 
the plaintiff would so aet or refrain 
from acting to his own harm.” MHar- 
man v. William Filene’s Sons Co., 232 
Mass. 52, 121 NE 504, 505. 


16. Sifton v. Coldwell, 11 Man. 653. 


17. Foot v. Ketchum, 15 Vt. 258, 40 
AmD 678. 


18. Foot v. Ketchum, supra. See 
J. R. Raible Co. v. City Bank, etc., Co., 
22 Ala. A. 68, 112 S 543 (where all the 
statements and transactions claimed 
to constitute a waiver of the right 
of set-off took place after the trans- 
fer and advancement to the assignor 
by the assignee of the money advanced 
on such claims, such transactions do 
not bind the debtor to a waiver of its 
claims). 


19. Williams v. Roach, 12 La. A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 170-171] 


may be such as to estop the assignee of a claim from 
asserting an estoppel against the debtor to set off 
demands due from the assignor to the debtor,?° and, 
under the rules generally applicable to an estoppel 
against an estoppel,”! the effect of such an estoppel 
against the assignee is to open up the supposed es- 
toppel of the debtor and place the merits of the 
controversy upon the real facts of the case.?? 


Mere giving of a note, at a time when there are 
outstanding debts owed by the payee therein to the 
maker of the note, is not such conduet as will estop 
defendant from setting off against an assignee from 
the payee the debts outstanding against the payee.?° 


Effect of giving collateral security. There is au- 


305, 125 S 465; 
Mass. 281. 


20. Miller v. Florer, 15 Oh. St. 148. 


21. Estoppel against estoppel gen- 
erally see Dstoppel § 140. 


Mowry v. Todd, 12 


22. Miller v. Florer, 15 Oh. St. 148. 

23. sear e Vv. Hurd, 20 Or. (229, 
25-P 6 

24. en v. Malone, 28 Ala. 521. 

25. Cross references: 


Rights of assignee against: 
Assignor’s creditors. in general see 
Assignments § 162 
Be ase et see Assignments 
14 52. 

Set-off of een 
Judgments § 1092. 
26. Demands available as set-offs 

or counterclaims generally see supra 

§§ 38-147. 
ein. UU. 

452; 1 l. eds 219 [rev 1 Dall. 

L. ed. 111]. 

Ga.—Nix v. Ellis, 118 Ga. 345, 45 SE 

404, 98 AmSR 111. 

Tll.— Young v. Young, 32 Ill. A. 109. 

See Graff v. Kahn, 18 Ill. A. 485 (rec- 

ognizing rule). 


Ind.—Hurd v. Earl, 4 Blackf. 184. 


Ky.—Brackett v. Boreing, 131 Ky. 
751, 115 SW 766, 110 SW 276, 33 KyL 
292; Otwell v. Cook, 9 B. Mon. 357. 


Md.—Steele v. Sellman, 79 Md. 1, 28 
A. 811; Hennighausen v. Tischer, 59 
Md. 583; Foley v. Mason, 6 Md. 37. 


Mass.—Cook v. Mills, 5 Allen 36. 


Mich.—Hanselman v. Doyle, 
Mich. 142, 51 NW 195. 


Miss.—Ashby v. Carr, 40 Miss. 64. 
Mo.—Frazier v. Gibson, 7 Mo. 271. 


Nebr.—Salladin v. Mitchell, 42 Nebr. 
859, 61 NW 127. 


judgment see 


S.—Primer v. Kuhn, 1 Dall. 
226, 1 


90 


N. Y.—Ford v. Stuart, 19 Johns. 
842; Martin v. Williams, 17 Johns. 
330; Tuttle v. Bebee, 8 Johns. 152. 


Or.—Rayburn v. Hurd, 20 Or. 229, 
25) BP 630. 


Pa.—McGowan v. Budlong, 79 Pa. 
470; Murray v. Williamson, 3 Binn. 
135; Robinson v. Beall, 3 Yeates 267; 
Snyder v. Frankenfield, 4 Pa. Dist. 
767; Welliver v. Fox, 4 Pa. Dist. 197; 
Russell v. Spear, 12 Phila. 230. 


SUC bneglish vo Nixon, b43S)iCo i. 
549; Hemmingway v. Farr, 758. C. L. 
753, 5 S. C. L. 549; Russell v. Lith- 
gow, 1 S. Cc) L. 437. See Compty v. 
Alken, 2 S. C. L. 481 (dictum to same 
effect). 


Tenn.—-Wilson v. Reaves, 4 Sneed 
173; McGinnis v. Allen, 2 Swan 645; 
Hickerson v. McFaddin, 1 Swan 258. 


Va.—Clopton v. Morris, 6 Leigh (33 
Va.) 278. 


SET-OFF AND COUNTERCLAIM 


later secured.?# 


Eng.—Bennett v. White, [1910] 2 
K. B. 648, 19 AnnCas 321 [allowing 
app [1910] 2 K. B. 1]; Bland v. Karr, 
1 East 375, 102 Reprint 145. But see 
Wake v. Tinkler,; 16 East 36, 104 Re- 
print 1002 (refusing set-off of bond 
made by plaintiff and assigned to de- 
fendant before suit, the bond not hav- 
ing been originally taken by the obli- 
gee in trust for defendant). 


See National Timber Co. v. Deer, 17 
Ala. A. 295, 84 S 865 [certiorari den 
sub nom. Ex p. Hichberg, 204 Ala. 698, 
85 S 921] (where there was an as- 
signment to defendant by one jointly 
and severally liable with him, on a 
note wherein plaintiff was payee, of 
a claim against plaintiff, defendant 
was allowed the use of such assigned 
claim as a set-off); Plattsburg First 
Nat.» Bank jv Post,’ 65 Viti 2225 32.5 GA 
1093 (where, after assignment, plain- 
tiff was notified and assented to the 
assignment so as to cause a novation, 
set-off was proper). . 


aie see infra § 180 text and note 


[a] Reasons for rule.—(1) Such a 
result operates to prevent a multi- 
plicity of suits and to cut down the 
expense of litigation. Primer vis 
Kuhn taal (USS. 4525 fie. eda21'9 
{rév 1 Dall: 225, fi: ed. 11195) Ashby 
v. Carr, 50 Miss. 64; Murray v. Wil- 
liamson, 3 Binn. (Pa.) 135. (2) Un- 
der any other rule, an insolvent might 
recover his demand, while the solvent 
defendant with a valid claim could 
only get a judgment in an independ- 
ent suit which he was forced to in- 
stitute against the other party. Nix 
v. Ellis, 118 Ga. 345, 45 SE 404, 98 Am 


SR 111; Russell v. Lithgow, 1 S. C. 
Ti, 43%. 
[b] Rule applied.—(1) Where 


plaintiff owed a demand to a person 
who subsequently formed a partner- 
ship with others, which firm contract- 
ed debts with plaintiff and to which 
firm the member owning the demand 
assigned it, the firm could set off the 
assigned demand against plaintiff's 
action on the partnership debt. Han- 
selman v. Doyle, 90 Mich. 142, 51 NW 
195. (2) On a foreclosure by the as- 
signee for the benefit of creditors of 
a mortgage owned by his assignor, an 
insolvent bank, a purchaser from the 
mortgagor was entitled to set off an 
indebtedness due him from the bank 
on a certificate of deposit, although 
the certificate was originally issued 
to a third person. Salladin v. Mitch- 
ell, 42 Nebr. 859, 61 NW 127. (3) A 
shareholder in a building association, 
who made a mortgage to it, could set 
off, as against the amount due by him 
under the mortgage, claims held by 
him against the association, consist- 
ing of balances due from the associa- 
tion to members who had withdrawn 
and assigned their claims to him. 
Hennighausen v. Tischer, 50 Md. 
583. (4) A statute (Code art 75 § 
12), providing that in an action on a 
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thority to the effect that the execution of a mort- 
gage, by the debtor as mortgagor, to the assignee 
as mortgagee, after the assignment as collateral se- 
curity for the assigned debt does not estop the 
mortgagor from asserting in set-off against the mort- 
gagee demands against the assignor of the debt thus 


‘ 


[§ 171] P. Assigned Claim as Set-Off or Counter- 
claim?°—1. In General. 
and in the manner that claims generally are avail- 
able as offsets,?® a claim against plaintiff assigned 
to defendant before suit brought may be set off 
against plaintiff’s cause of action,?7 as fully as 
though the action were between the original par- 


Under the circumstances 


sealed writing defendant may file any 
demand he has against plaintiff on a 
sealed writing in bar, or plead it in 
discount of plaintiff's claim, did not 
deprive defendant in such an action 
of his right to file a demand due a 
third party on a sealed instrument, 
and assigned to defendant, in bar of 
plaintiff’s right to recover. Steele y. 
Sellman, 79 Md. 1, 28 811. (5) 
Where defendant’s intestate was. in- 
debted to plaintiff’s intestate, and 
creditors of the latter attached the 
money in the hands of the former for 
debts due them, and pending the at- 
tachment defendant’s intestate bought 
the judgments from the attaching 
creditors, the attachment of the mon- 
ey in the hands of defendant’s intes- 
tate which was due to plaintiff’s in- 
testate did not constitute the former 
a trustee for the latter as to the mon- 
ey attached, and hence he was enti- 
tled to set off against his debt to 
plaintiff's intestate the amount of the 
judgments purchased. Brackett v. 
Boering, 131 Ky. 751, 115 SW 766, 110 
SW 276, 33 KyL 292. 


[ec] Set-off by corporation, of claim 
transferred to corporate agent.—In an 
action for labor and materials fur- 
nished a corporation the corporation 
may plead by way of a discount a note 
executed by plaintiff to a third person 
and endorsed by the payee to the 
president of the corporation by his in- 
dividual name, with letters attached 
intended to designate him as such 
president, where the note was treated 
as corporate property. Dupont v. Mt. 
Pleasant Ferry Co., 43°S. C.. L. 2565. 


[d] Stipulation for cash sale does 
not defeat the right to set off assign- 
ed claims. Foley v. Mason, 6 Md. 37; 
Blend v. Karr, 1 Hast 375, 102 Reprint 


[e] Where assignor is plaintiff.— 
Where a third person borrowed money 
and gave a note which came to the 
hands of the assignor who assigned 
it, and later the maker made pay- 
ments to the assignor to be applied 
upon the note, before its maturity, 
which application the assignor failed 
and neglected to make, the assignee, 
when sued upon another demand ow- 
ing by him to the assignor, was enti- 
tled to an offset for the payments so 
made, and under statutory provisions 
permitting interposition of equitable 
defenses in actions at law, the offset 
was allowable in a law action as well 
as in equity. Millett v. Omaha Nat. 
Bank, 30 F. (2d) 665. 


[f] Subrogation. The same _ is 
true as to claims of third persons 
acquired, not strictly by assignment, 
but by subrogation. Maryland Fidel- 
ity, etc., Co. v. Duke, 293 Fed. 661. 


{g] Effect of obligor’s death be- 
fore assignment.—Where defendant 
offers in set-off, against the adminis- 
trators of an intestate, obligations 
against the intestate which have been 
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ties,?® in the absence of controlling statutory provi- 
sions to the contrary,?® at least if defendant could 
bring an action thereon in his own name,*° and, 
according to some authority, only then,*! although 
elsewhere such a claim has been held available if 


7 


SET-OFF AND COUNTERCLAIM 


oft.?3 


defendant could bring an action on the oblgation 


assigned to defendant, it does not de- 
feat defendant’s right of set-off that 
the assignment has occurred after the 
death of the intestate. McGinnis v. 
Allen, 2 Swan (Tenn.) 645. 


[h] “Mutual debts.’”—Within the 
meaning of a statute allowing set-off 
of “mutual debts,” a debt owing from 
defendant directly to plaintiff, and 
one owing from plaintiff to a third 
person by whom it is assigned in the 
manner provided by law to defendant 
before commencement of the action 
are mutual. Bennett v. White, [1910] 
2 K. B. 648, 19 AnnCas 321 [allowing 
app [L9L0].2 Ko Bit). 


[i] Overdue claims.—Set-off has 
been allowed of assigned claims de- 
spite the circumstance that such 
claims were overdue at the time of as- 
signment. Jones v. Bussell, 44 Ida. 
Zero o. Pas0s) Cooke y..MilIis,e) Allen 
(Mass.) 86; Brecher v. Morres, 199 
ens 746; English v. Nixon, 148. C. L. 


28. a Nshbyi. ve Carry 40), Miss.) 64; 
Clopton v. Morris, 6 Leigh (33 Va.) 
278; Bennett v. White, [1910] 2 K. B. 


643, 19 AnnCas 321 [allowing app 
[1910] 27K. B. 2). 


29. See statutory provisions; 
cases infra this note. 


{a] Statute requiring notice, prior 
to the commencement of suit, of the 
assignment of a claim to defendant 
which he proposes to use as a Set-off 
operates to make unavailable for that 
purpose any assigned demand as to 
which the statutory notice is not giv- 
en. Francis v. Rand, 7 Conn. 221. 


{b] Assigned demand as _ set-off 
against claim for labor.—(1) Under a 
statute providing for a laborer’s lien 
and providing for an affidavit of de- 
fense if defendant “contests the 
amount or justice of the claim,” it has 
been*held that defendant may not as- 
sert a set-off against the laborer as 
transferee of an obligation of his, al- 
though such obligation is negotiable 
in form, where the debts have not 
been bought. up by the employer at 
the laborer’s request or with his ex- 
press consent (Fuller v. Kitchens, 57 
Ga. 265), (2) and that such transfer- 
red claim may only be used as a Sset- 
off where there is an implied agree- 
ment that the wages, in whole or in 
part, as the case might be, should be 
satisfied with the matter of the cross 
demand (Fuller v. Kitchens, supra); 
(3) but the mere fact that a statute 
requires wages to be paid in lawful 
money of the United States does not 
prevent the employer from setting off 
the laborer’s obligations against the 
claim for wages, even where such ob- 
ligations have been assigned to the 
employer by the criginal holder there- 
of (Welliver v. Fox, 4 Pa. Dist. 197). 


[c] In Maine (1) a statute provid- 
ing in effect that no demand shall be 
set off, unless originally payable to 
defendant in his own right, except 
that any demand which has been as- 
signed to defendant with notice to 
plaintiff before the action was: com- 
menced may be in like manner set off, 
if plaintiff shall have agreed to re- 
ceive it in part payment of his de- 
mand or to pay the same to defendant, 
has been held not to have been chang- 
ed by the further statutory provision 
permitting suit by an assignee in his 
own name. Soule v. Kennebec Maine 


and 


Tee Co., 85~Me. 166, 271A 92... (2), Ac- 
cordingly, it has been held that an 
assigned claim is not available as a 
set-off, where no agreement for pay- 
ment, as contemplated by the statute, 
has been made (Soule v. Kennebec 
Maine Ice Co., supra; Smith v. Bllis, 
29 Me. 422; Stevens v. Lunt, 19 Me. 
70), (3) even though notification of 
the assignment was given (Soule v. 
Kennebec Maine Ice Co., supra); (4) 
and this provision has been held to 
apply to negotiable paper endorsed to 
defendant (Call v. Chapman, 25 Me. 
128), (5) the fact of the paper’s hav- 
ing been made negotiable not satisfy- 
ing the statutory requirements as to 
agreement which seem to require a 
special agreement (Call v. Chapman, 
supra); (6) and particularly no such 
set-off is available where, not the 
plaintiff, but his assignor, is the mak- 
er of the negotiable note asserted in 
set-off (Call v. Chapman, supra); (7) 
but the statute has been held inappli- 
cable in cases involving the distribu- 
tion of insolvent estates, aS where an 
intestate had recovered judgment on 
a bond of defendant, and, the bond 
appearing in the inventory, and de- 
fendant having presented a larger 
claim against the estate, a note of the 
intestate indorsed to defendant was 
allowed to be set off in a suit by the 
oes (Ellis v. Smith, 38 Me. 
114). 


Availability of recoupment, set-off, 
and counterclaim in proceedings to 
enforce labor liens generally see Me- 
chanics’ Liens §§ 520-522. 


30. Ga.—Nix v. Ellis, 118 Ga. 345, 
45 SE 404, 98 AmSR 111. 


Mich.—Hanselman ,v. Doyle, 90 
Mich. 142, 51 NW 195. 
Nebr.—Salladin v. Mitchell, 42 


Nebr. 859, 61 NW 127. 


S. C.—Hemmingway v. Farr, 7 S. C. 
IOAN Lae ay US (Oe IDE ee) 


Hng.—Bennett v. White, [1910] 2 
K. B. 643, 19 AnnCas 321 [allowing 
VOD aN TO een sae lal 


31. (Mamilton’ ven Wbyricks: 3) 2 Ark, 
541; Ayres v. McConnel, 15 Ill. 2380. 


[a] BRule applied.—(1) Where a 
note was transferred to defendant by 
aelivery merely, and not by endorse- 
ment, so that an action upon it could 
be maintained solely in the name of 
the transferror, the transferee could 
not set it off against the maker. 
Ayres v. McConnel, 15 Ill... 2380. (2) 
Where an order for payment, non- 
negotiable in character, was drawn 
by one person in favor of another up- 
on a third payable out of a particular 
fund, in the hands of the drawee, be- 
longing to the drawer, the right to 
which claim was transferred, by the 
party in whose favor the order was 
drawn, to defendant, the latter could 
not set off the claim against the 
drawer in an action by the drawer 
upon a debt of the transferee, as the 
claim was not assignable so as to 
create any legal debt or obligation in 
favor of the latter against the drawer. 
Hamilton v. Myrick, 3 Ark. 541. 


32. Miss,—Ashby'v. Carr, 40 Miss. 
64; Glass v. Moss, 2 Miss. 519. 


Mo.—Frazier v. Gibson, 7 Mo. 271. 


N. Y.—Tuttle v. } Bebee, 8 Johns. 
152. 
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for his own use in the name of the assignor;?? and 
hence a debtor has a right to purchase a eross de- 
mand to extinguish a claim against himself by set- 
Similarly, such an assigned demand may be 
available to defendant as a counterclaim* or in com- 


Pa.—Murray v. Williamson, 3 Binn. 
135. 


Tenn.—Hickerson v. McFaddin, 1 
Swan 258. 


See Gary v. James, 7 Ala. 640 (hold- 
ing that where an agreement was 
made by the payee and the maker of 
a note that the maker should secure a 
set-off on the note of any note ob- 
tained by him against the payee, a 
note, although not endorsed to the 


‘maker, and thus not suable in his own 


name, will be a good set-off); Ander- 
son v. Warnock, 5 S. C. L. 2 (where, 
after novation and substitution of 
transferee for transferor, of a nonas- 
signable bond, the former was held 
entitled to use it as a set-off). 


[a] Transfer by delivery without 
endorsement of a promissory note 
does not prevent the note from being 
available as a_ set-off, where the 
transferee has the beneficial interest. 
Glass v. Moss, ,2 Miss. 519. 


Bi Cal.—Naglee v. Minturn, 8 Cal. 


Ga.—Nix v. Ellis, 118 Ga. 345, 45 
SE 404, 98 AmSR 1il. 


Ky.—Brackett v. Boreing, 131 Ky. 
751, 115 SW 766, 110 SW 276, 33 KybL 
292. See Bramblett v. Slemp, 108 SW 
Bae KyL 1329 (dictum to same ef- 
FeCl) 


ae Y.—Cornell v. Donovan, 13 NYSt 


Pa.—Rider v. Johnson, 20) Pa. 1905 
Russell v. ‘Spear, 12 Phila; 2380, 4 
WklyNCas 476. 


fa] Pending proceedings by one 
partner for a dissolution, and before 
decree, the firm not having taken the 
benefit of the insolvent act, a debtor 
may purchase demands against the 
firm to use as a set-off. Naglee v. 


Minturn, 8 Cal. 540. 
Set-off: 

By representative of deceased of 
claim purchased after decedent’s 


death see Executors and Adminis- 
trators § 1884 note 20. 


Or counterclaim against estate of 
claims purchased after decedent’s 
death see Executors and Adminis- 
trators § 1876. 


84. Michigan Stove Co. v. Pueblo 
Hardware Co., 51 Colo. 160, 116 P 340; 
Jones v. Bussell, 44 Ida. 27, 255 P 303; 
Marie Antoinette Realty Co. v. York- 
vile Bank, 123 Mise. 522, 205 NYS 
395; Brecher v. Morres, 199 NYS 746; 
Cornell v. Donovan, 13 NYSt 704 [aff 
13 NYSt 741]; Atwater v. Spader, 12 
NYSt 506; Lynn v. Stanley Creek Cot- 
ton Mills, 130) N. Gs i620) 41 Sin 877. 


[a] Purchase of claims not ultra 
vires.—The purchase by a corporation 
of a claim to be used as a counter- 
claim against a debt is not “carrying 
on a business” not authorized by its 
charter nor ultra vires, but is simply 
an incidental act in the legitimate ex- 
ercise of its functions. Lynn v. Stan- 
ley Creek Cotton Mills, 180 N. C, 621, 
41 SE 877. 


[b] Rule applied.— Where the 
payee of a certified check diverted it 
from the purpose intended by the 
maker, the claim assigned to the bank 
for the maker’s action for breach of 
contract was a valid counterclaim to 


For later cases, developments and changes in the law see Annotations, same title and section number. 


By F 2 F 


§§ 171-173] SET-OFF AND 


pensation.?° 


Mere holder of an obligation from plaintiff, not 
assigned to him, has been held not to be entitled to 
set off such an obligation against a debt which he 
owes plaintiff.*® 


Assignment of unliquidated claim. There is au- 
thority to the effect that the assignee of an unliqui- 
dated claim cannot set it off’ nor counterclaim upon 
it,?5 but there is other authority permitting a coun- 
terelaim upon an unliquidated assigned demand.*® 


Plaintiff’s lack of knowledge. The availability of 
the assigned claim as an offset has been sustained, 
although plaintiff debtor in such claim was not 
aware at the time he acquired the demand against 
defendant that defendant held the claim.*° 


Effect of insolvency. Where the creditor is insol- 
vent, defendant cannot set off, in a subsequent ac- 
tion by the ereditor’s assignee in insolvency, a claim 
purchased by him against the creditor subsequent to 
the insolvency and after he has reasonable cause to 
believe that the obligor is insolvent;#+ and this is 
true in the absence of any statute on the subject.*? 
There is authority, however, permitting such set-off, 
where the assigned cross demand was acquired aft- 
er insolvency but before notice thereof by defend- 
ant as a bona fide purchaser;*? and it has been 
held that, even having notice of the insolvency, 
defendant may be allowed as a set-off the amount 
of the consideration actually paid for the assigned 
claim.*# 


the payee’s action on the check. Ma- 
rie Antoinette Realty Co. v. York- 
ville Bank, 123 Misc. 522, 205 NYS 
poe. 

35. Lewy v. Wilkinson, 
105, 64 S 1003. 


36. Gayle v. Randle, 1 Stew. (Aras) 
529°" Bishop ve Ducker; 38 4Sr iC. “li 


238 


note 32; 


135 La. 


in general, 
notes 25-30. 


COUNTERCLAIM 


Against bank of demand assigned) Y.) 168. 
after insolvency see Bankruptcy § 
Banks and Banking § 


And counterclaim as defenses against 
assignee or trustee in 
see Insolvency § 149 


“To allow this set-off would not be 


[57 C.J.] 507 


[§ 172] 2. Effect of Defenses to Assigned Claim. 
The right to use an assigned claim for purposes 
of offset may be destroyed, where there are defenses 
to such elaim which operate in part or in whole to 
prevent or to destroy its existence and enforceabil- 
ity as an obligation against plaintiff.4° Thus where 
defendant produces an assigned note of plaintiff as 
a set-off, plaintiff may show a total or partial fail- 
ure of consideration for which the note was given,*® 
at least where defendant knew of such failure of 
consideration at the time of the transfer;+’ or he 
may show extinguishment of his debt by part#® or 
full*® payment of the assigned claim offered in set- 
off. Similarly, assigned demands barred by the stat- 
ute of limitations cannot be set off.>° 


{§ 173] 3. Nature and Validity of Assignment— 
a. In General. The rules governing the sufficiency*? 
and validity®? of assignments generally apply to the 
assignment of claims urged as offsets by an as- 
signee;°? and where an attempted assignment of 
a chose in action is invalid and inoperative to trans- 
fer the subject-matter to the assignee, he cannot 
set off or counterclaim the chose in action.*4 In 
order to determine whether an assignment is of such 
a kind as to render the assigned claim available as 
an offset, the substance of the whole contract must 
be examined to ascertain its legal effect.°° An 
assignment of a principal’s demand by an agent 
without authority, it has been held, is not operative 
to permit the assignee to use the assigned demand 


See Hughes v. Trahern, 64 
Ill. 48 (allowing the set-off against 
the insolvent estate to the amount 
actually paid for the assigned claim 
plus any further amount if any dis- 
charged upon a precedent debt in con- 
sideration of such assignment). 


45. See cases infra notes 46-50. 


insolvency 


Sis 


Equitable set-off by holder other 
than assignee see infra § 178 text and 
note 5 


37. Ewen v. Wilbor, 208 Ill. 492, 70 
NE 575 [aff 99 Ill. A. 132]; Sanditen 
y. Allied Refining Co., 84 Okl. 47, 202 
P 316; Brown v. Thompson, 13 8. C. 
L. 476. 


Set-off of unliquidated demands 
generally see supra §§ 86-87. 


38. Sanditen v. Allied Refining 
Co., 84 Okl. 47, 202 P 316. See Gentry 
vy. Grand View Min., etc., Co., 13 Fed. 
843 (construing a Missouri statute). 


39. Michigan Stove Co. v. Pueblo 
Hardware Co., 51 Colo. 160, 116 P 340. 


40: Primer v. Kuhn, 1 Dall. (U. 
S.) 452, 1 L. ed. 219 [rev 1 Dall. 225, 
teed. VLA 


41. Smith v..Hill, 8 Gray (Mass.) 
572: Northern Trust Co. v. Healy, 61 
Minn. 230, 63 NW 625; MacKinnon v. 
Horn, 10 Alta. L. 389. See Smith ‘v. 
Brinkerhoff, 6 N. Y. 305 (refusing 
set-off, where the asserted claim was 
purchased by defendant after the 
debtor therein had presented to the 
court his petition in bankruptcy); 
Diven v. Phelps, 34 Barb. (N. Y.) 224 
(refusing set-off of claims acquired 
after insolvency, where it did not ap- 
pear whether or not defendant had 
notice of such insolvency at the time 
of his purchase). 


Set-off: 


} 


consonant with equity or justice to 
the parties interested; would direct- 
ly tend to defeat an equitable dis- 
tribution of the assets among the 
creditors generally; and would en- 
able a debtor of an insolvent—one 
notoriously so, and who was about to 
become the subject of proceedings in 
insolvency—to give a preference to 
such creditors of the insolvent as he 
might be disposed to favor, making 
their debts available to the whole 
amount due, if the purchaser pleased 
to take them at that rate, as he might 
well do if he was to be allowed their 
full amount as an available set-off 
against his own debt to the insolvent; 
or, what would be equally objection- 
able, to allow the debtors of the in- 
solvent to discharge their liabilities 
by a set-off acquired by purchasing 
the depreciated debts of the insolvent 
at a large discount from their nom- 
inal amount.” Smith v. Hill, 8 Gray 
(Mass.) 572, 574. 


[a] Bule applied.—A note pur- 
chased by the debtor of an insolvent 
after it became ‘due cannot be set off 
against a debt due to the insolvent 
under an assignment the purchase 
after maturity giving constructive 
notice of the maker’s’' insolvency. 
Johnson v. Bloodgood, 1 Johns. Cas. 
(Niky) SL, Aan 93: 


42. Smith v. Hill, 8 Gray (Mass.) 
572. 
43. Aldrich v. Campbell, 4 Gray 


(Mass.) 284. 
44. Nichols v. Martin, 35 Hun (N. 


46. J. R. Raible Co. v. City Bank, 
etc., Co., 220 Ala. 293, 124 S 866; Mess- 
more v. Larson, 86 Ill. 268. 


47. Messmore v. Larson, supra. 
48. Savage v. Allen, 34 Mo. 224. 
[a] Rule applied.—Where defend- 


ants in a suit set up as a set-off a 
claim against plaintiff assigned to 
them, plaintiff may introduce evi- 
dence of a contract with the assign- 
ors, and their agreement, in case of 
failure to perform the contract, to al- 
low certain amounts on said claim, 
with proof of such failure, as evi- 
dence of part payment of defendant’s 
set-off. Savage v. Allen, 34.Mo. 224. 


49. Compty v. Alken, 2 S.C. L. 481. 

50. Gibbs v. Gibbs, 6 Colo. A. 368, 
40 P 781. 

[a] Prescription.—Plaintiff cannot 


object that assigned claims offered by 
defendant in compensation were pre- 
scribed when pleaded, if they were 
not so prescribed when acquired and 
when the right to compensation arose, 
as by compensation the debts extin- 
guish each other when they are in 
such condition as to operate upon 
each other. Lewy v. Wilkinson, 135 
La. 105, 64 S 1003. 


51. Mode and sufficiency of assign- 
ment see Assignments §§ 61-102. 


52. Validity of assignment see As- 
signments §§ 103-109. 


53. See cases infra this section. 


54. See cases infra this section; 
and infra §§ 174-177. 


55. . McDade v. Mead, 18 Ala. 214, 
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as an offset;®® nor can an assigned claim be used 
in set-off, where the assignee is a corporation not 
authorized by its charter to enter into such a con- 
tract of assignment.°? An attempted assignment of 
a demand executed to and owned by a partnership 
in his own name individually and not in the name 
of the firm does not pass any interest to the assignee 
so as to make the demand available as a set-off in 
his favor.®§ 


Informal character of assignment. There is au- 
thority holding that an assignment sufficient to con- 
vey to defendant the interest in the demand sought 
to be set off is sufficient to allow him to use it as 
an offset, although the assignment was not made in 
compliance with the formal requirements established 
by statute for a full assignment entitling the assignee 
to sue in his own name;°® a formal assignment is 
not requisite to the use of the assigned claim as an 
offset ;°° thus, delivery without written assignment 
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[§§ 173-174 


‘has been held a sufficient. assignment to render a 


claim available as a set-off.®1 


[§ 174] b. Necessity of Beneficial Interest in As- 
signee.°? The rule that the party who pleads a 
set-off must be the real party in interest in the mat- 
ter of such set-off**? applies to cross demands by as- 
signees.*+ It is sufficient, as regards defendant’s 
interest in the claim, to justify the use of an as- 
signed claim as a set-off if it is actually and not 
merely colorably owned by defendant;°> but where 
the transfer is merely a colorable contrivance be- 
tween the assignor and the assignee, the transferred 
claim is not a valid offset.°* Hence a demand as- 
signed conditionally for the purpose of being used 
by the assignee as a set-off, with an agreement that 
it be returned if not so used, cannot be used as a 
set-off or counterclaim to a valid claim against the 
assignee.®? This rule is not altered by the fact that, 
after the original assignment but before the com- 


56. Shryock vy. Basehore, 82 Pa. 
59. 

57. Straus v. Hagle Ins. Co., 5 Oh. 
St, 59. 


58. . McIntire iV McLaurin, 2 
Humphr. (Tenn.) 71, 36 AmD 300. 


59. Murray v. Williamson, 3 Binn. 
(Pa.) 135. And see cases infra note 
61. 


60. Kansas City Paper House v. 
Foley R. Printing Co., 85 Kan. 678, 
118 P 1056, 39 LRANS 747, AnnCas 
1913A 294; Salladin v. Mitchell, 42 
Nebr. 859, 61 NW 127; Murray v. 
Williamson, 3 Binn. (Pa.) 135. 


61. Ashby v. Carr, 40 Miss. 64; 
Frazier v. Gibson, 7 Mo. 271; Hicker- 
son v. McFaddin, 1 Swan (Tenn.) 258; 
Allen v. McNew, 8 Humphr. (Tenn.) 
46. 


“This view of the question. . 
is commended by its convenience and 
its direct tendency to prevent a mul- 
tiplicity of actions, and save the ex- 
pense of useless litigation. We feel, 
therefore, no hesitation in holding 
that an assignee of an open account, 
transferred by delivery, may avail 
himself thereof as a payment and 
set-off against the debtor, in any ac- 
tion commenced by him, after such 
assignment against the assignee, up- 
on proof of the account and the fact 
of transfer, as fully as though the ac- 
tion had been between the original 
parties.” Ashby v. Carr, 40 Miss. 64, 
66. 


62. Necessity for beneficial inter- 
est in assignee of judgment see Judg- 
ments § 1092 notes 54-56. 


63. Conn.—Olmstead v. Scutt, 55 
Conn. 125, 10 A 519. 


Ind.—Claflin v. Dawson, 58 Ind. 408. 


Mass.—Ryder v. BPllis, 241 Mass. 
50, 134 NE 692. 


Mich.—McGraw v. Pettibone, 10 
Mich. 530. 


N. Y.—Cornell v. Donovan, 13 NYSt 
704; Satterlee v. Ten Eyck, 7 Cow. 
480. 


“One of the first and fundamental 
principles of set-off is, that the de- 
mand must be due the party in his 
own right, either as original credi- 
ter or aS Owner by assignment. The 
ownership must be such as to stand 
these two tests: (1) Could he bring 
a suit in his own name as plaintiff? 
(2) If he could, would the avails re- 
covered be for his own .use, pleasure, 
and benefit?’ Olmstead v. Scutt, 55 


Conn. 125, 10 A 519, 520. 


[a] Effect of statutory provisions. 
—'‘‘The statutory provisions respec- 
tively permitting an assignee by writ- 
ten instrument of a nonnegotiable 
chose in action to sue thereon in his 
own name, providing for the setting 
up of equitable defenses in actions at 
law, and governing the set-off of 
judgments and executions, do not-af- 
fect this principle.” Ryder v. Ellis, 
241 Mass. 50, 134 NE 692, 694. 


64. See cases infra this section. 


65. Smith v. Warner, 16 Mich. 390; 
Salladin v. Mitchell, 42 Nebr. 859, 61 
NW 127. See Brecher v. Morres, 199 
NYS 746 (evidence held sufficient to 
show that assignee was real party in 
interest). 


Re ees MacKinnon y. Horn, 10 Alta, L. 
67. Ala.—McDade v. Mead, 18 Ala. 
214; Adams v. McGrew, 2 Ala. 675. 


Conn.—Olmstead v. Scutt, 55 Conn. 
IPAS, HNO) Is HOE 4 


Ill.—Sprigg v. Granneman, 8:6 IIl. 
A. 102. 


Ind.—Claflin v. Dawson, 58 Ind. 408. 
But see Lewis: v. Sheaman, 28 Ind. 427 
(holding that when it was alleged, in 
reply to defendant’s plea of set-off, 
that the assigned claim was assigned 
upon the agreement between the as- 
signor and the assignee that if the 
latter failed to collect the claim he 
was to return it to the former, a de- 
murrer to such allegation was prop- 
erly sustained). 


Md.—Fusting v. 
489. 


Mo.—McDonald v. Harrison, 12 Mo. 
447. 


N. Y.—Cornell v. Donovan, 13 NYSt 
704 [aff 13 NYSt 741]; Miller v. Gil- 
man, 7 Cow, 469. 


Oh.—Straus v. Eagle Ins. 
Oh S tapos 


Pa.—Gump v. Goodwin, 172 Pa. 276, 
33 A 686; Shryock v. Basehore, 82 Pa. 
159; McGowan vy. Budlong, 79 Pa. 470. 


Ss. D.—Johnson v. Peterson, 36 S. 
D. 218, 154 NW 443 [quot Cyc]. 


Eng.—London, ete., Bank vy. Narra- 
WAY ingle ho to. wes 


But see Clopton y. Morris, 6 Leigh 
(33 Va.) 278 (permitting set-off, 
where there was an agreement that, if 
the assignment should not turn out 
to be a legal one nor of a character to 
avail the assignee, he might return 


Sullivan, 51 Md. 


Co., 5 


the bond and should not be liable to 
the assignor on a note given in pay- 
ment therefor, nor should the latter 
be liable on his contract of assign- 
ment). 


“It is not competent for a party 
thus to buy a judgment conditionally 
for the purpose of setting it off. He 
is bound to become the absolute pro- 
prietor for that purpose. He must 
purchase, and incur the risk of set-off 
himself; not come, as here, in the 
light of a mere agent.” Miller v. Gil- 
man, 7° Cow. CGNs Y.) 469, 476. 


[a] Reasons for rule.—(1) ‘‘A de- 
mand, to be good as an offset, must be 
such an one as a suit could be main- 
tained on; for an offset is in the na- 
ture of a cross action. The defend- 
ant had no property in the bill which 
he was allowed to set off against the 
plaintiffs’ demand; but a permission 
to use it if he could make it available 
in a settlement with the plaintiffs, in 
which event only was he to account 
for it with the owner. This was not 
such a property in the bill.as would 
constitute a set-off against the plain- 
tiffs’ demand.” Adams v. McGrew, 2 
Ala. 675, 676. (2) To allow-a Set-off 
in such a case would be a fraud upon 
the statute of set-off. Sprigg v. Gran- 
néeman;. 36 DIS VACe L025 histime! qe 
Sullivan, 51 Md. 489; Straus v. Eagle 
LnSeuC OF, os Olu stan oo} 


[b] Rule applied.—(1) Where a 
debtor purchased a note against his 
creditor, giving in return therefor his 
own note with the agreement that if 
the assigned note was realized on as 
a set-off the debtor should pay to the 
assignor the amount of: the debtor’s 
note given in payment, but otherwise 
that the notes should be returned, the 
one to the assignor by the debtor, the 
other to the assignee by the payee, 
the note assigned was not available 
as a Set-off against the creditor. Mc- 
Dade v. Mead, 18 Ala. 214. (2) Where 
the assignor agreed with the assignee 
to deliver the.plaintiff’s note to him 
if the assignee would deliver to a 
third person a certain amount of mon- 
ey to be held by such third person un- 
til it could be ascertained whether the 
note was available as a set-off, and, 
if it should prove to be'so, to be paid 
to the assignor, but otherwise to be 
returned to the assignee, a note as- 
signed under such an arrangement 
was not available as an offset against 
the maker. McDonald v. Harrison, 12 
Mo. 447. (3) Where, before suit, de- 
fendant obtained from the holder a 
dishonored draft drawn by the credi- 
tor, giving his defendant’s note for a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 174-175] 


mencement of suit, the assignee has paid the amount 
of the claim assigned and has taken back a bond 
from the assignor conditioned for the defense of any 
suit on the assignee’s debt by the assignor and for 
the payment of any judgment and costs by the lJat- 
ter in the event that such suit should result adverse- 
ly to the assignee ;** nor by the fact that a judgment 
on such a claim has been obtained, by the assignee, 
after the assignment.®® In like manner, if the de- 
mand has merely been borrowed for the purpose of 
set-off, it will not be allowed.7° Moreover, defend- 
ant cannot set off a claim assigned to him for the 
sole purpose of enabling him to collect it for the 
assignor.71 However, where a claim has been as- 
signed absolutely, although in part for the benefit 
of a third person the assignee may, at least to the 
extent to which he is beneficially interested in the 
claim, set it off against his demand held by plain- 
tiff;7* such an assignment is not subject to the ob- 


less sum than the amount of the 70. 
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Olmstead v. Scutt, 
Cornell v. Donovan, 13 
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jection that there has been a division of the claim 
and a partial assignment only to defendant.*® 


[§ 175] c. Necessity for and Sufficiency of Con- 
sideration.’ According to some authority, it is not 
essential that there should be any consideration 
passed for the assignment of a claim in order that 
the assignment may be valid and operative for the 
purpose of allowing a set-off of the claim by the as- 
signee;7° and the assignor has the right to give the 
claim to the assignee if he chooses,*® or to sell iti 
for an inadequate consideration;** the considera- 
tion paid is immaterial,’® and plaintiff cannot in- 
quire into the same or question it.79 However, it 
has elsewhere been held that an assigned claim is. 
not available to defendant as an offset to his claim 
in the hands of a plaintiff, to whom it has been 
assigned, unless defendant paid value for the claim 
assigned to him before notice of the assignment of 
the claim owed by him to plaintiff,s° and that in 


55 Conn.; not appear but that the assignee was 


merely an assignee for collection for 


draft, upon the back of which was 
written an agreement that the note 
should be good for only such amount 
as defendant should realize upon the 
draft, and that any amount realized 
upon the draft in excess of the 
amount of the note should belong to 
the assignor, the note was not the 
subject of set-off by defendant. 
Shryock v. Basehore, 82 Pa. 159. 


[c] Assignment for protection of 
sureties.—Where a principal debtor 
assigned to his sureties an interest in 
a claim held by him against the cred- 
itor, so as to make them joint owners 
with him of the judgment, such as- 
signment not being absolute, however, 
but merely for the purpose of protect- 
ing the sureties upon the undertaking 
Sued on, the transaction was of such 
a character as to constitute an excep- 
tion to the ordinary rule that an as- 
signment merely for purpose of set- 
off and not absolute is not such as to 
render the assigned claim an availa- 
ble offset, since the sureties have a 
right to be protected and hence a 
beneficial interest in the claim, and do 
not fall within the reason or the ap- 
plication of the ordinary rules regard- 
ing set-off by conditional assignees. 
Cornell v. Donovan, 13 NYSt 704 [aff 
13 NYSt 741]. 


[d] Mere agreement not to enforce 
the assignee’s note, given in return 
for the assigned note against the 
plaintiff, in the event that it should 
not be found to be available as a set- 
off has been held, however, not to be 
such a conditional assignment as falls 
within this rule against experimental 
transfers, where there is no agree- 
ment for its return in any event, as 
the assignor may give away what he 
regards as a worthless demand if he 
chooses. McGowan v. Budlong, 79 Pa. 
470. See Russell v. Spear, 12 Phila. 
(Pa.) 230 (to same effect, where the 
agreement was that, if the claim 
were not available in set-off, as to 
notes given by the assignee in pay- 
ment the assignor ‘would protect 
them’’). 


68. McDade v. Mead, 18 Ala. 214. 


[a] Reason for rule.—‘“It can make 
no difference in principle whether the 
note or the money is to be returned 
to [the assignee]. He still stands in 
the predicament of having purchased, 
not the note itself, but the chance of 
set-off, for which, if successful, he is 
to pay, but if unsuccessful, he is to 
be placed in statu quo.” McDade v. 
Mead, 18 Ala. 214, 219. 


69. Sprigg v. Granneman, 36 Ill. A. 
102. 


125, 10, Av 519); 
NYSt We Russell v. Spear, 12 Phila. 
(Pa.) 230 


ve? debtor threatened with suit, who 
borrows a chose in action or a judg- 
ment against his creditor, and is to 
return it if not made available, has 
no equity on which to found a set-off, 
he needs no aid from the law, because 
he has no beneficial interest to pro- 
tect, and loses nothing.” Cornell v. 
Donovan, 13 NYSt 704, 706. 


71. Conn.—Olmstead vy. Scutt, 55 
Conn. 125, VOMAT S19: 


Ind.—Lewis v. Sheaman, 
427. 


Mass.—Ryder v. Ellis, 241 Mass. 50, 
134 NE 692. 


N. Y.—Porter v. Davis, 2 HowPr 30. 


Eng.—Fair v. McIver, 16 East 130, 
104 Reprint 1038. 


Alta.—MacKinnon vy. Horn, 10 Alta. 
L. 389. 


See Clopton v. Morris, 6 Leigh (33 
Va.) 278 (recognizing rule). 


[a] Reason for rule.—To allow a 
set-off in such case would be to 
“wrest the statute from its equitable 
foundation and purpose of protecting 
an aetual honest right of the defend- 
ant, and convert it into a mere device 
to enable a stranger to the suit to 
enforce his obligations against the 
plaintiff.” Olmstead v. Scutt, 55 
Conn. 125, 10 A 519, 520. 


{b] Rule applied.—A judgment as- 
signed in due form and a writing 
executed back to the assignor to the 
assignee, whereby the latter agreed 
to pay all moneys collected to the as- 
signor, after deducting expenses of 
collection, did not create such an own- 
ership in the judgment that the as- 
signee could set it off against a judg- 
ment recovered against him by de- 
fendant in the judgment assigned. 
Porter v. Davis, 2 HowPr (N. Y.) 30. 


[ec] In Kentucky (1) a conditional 
assignment of a claim for the purpose 
of having it used as a set-off, and 
under an agreement wherein the as- 
signee’s liability to the assignor is ex- 
pressly contingent upon the former’s 
being able to use the claim as a set- 
off, is a sufficient assignment to per- 
mit offset of the claim assigned (Mc- 
Brayer v. Dean, 100 Ky. 398, 38 SW 
508, 18 KyL 847; Graham v. Tilford, 
1 Mete. 112; Otwell v. Cook, 9 B. Mon. 
357. But see Bramblett v. Slemp, 108 
SW 339, 32 KyL 1329 [holding an as- 
signed claim unavailable as a set-off, 
because, among other reasons, it did 


28 Ind. 


the benefit of the assignor]); (2) and 
this is true, although the agreement 
further provides for the reassignment 
to the assignor of any balance for 
which the assignee is unable to ob- 
tain a set-off (Graham v. Tilford, su- 
pra). 

72. Plattsburg First Nat. Bank v. 
Post, 65 Vt. 222, 25 A 1093. 


[a] Retention of some interest by 
assignor, as, for instance, where his 
endorsement is not expressed to be 
without recourse, does not, however, 
operate so as to render the assign- 
ment so defective that the assignee 
cannot use the assigned claim as an 
offset. Clopton v. Morris, 6 Leigh (33 
Va.) 278. But see Proctor v. Cole, 
104 Ind. 373, 3 NE 106; 4 NE 303, 304 
(“in order to defeat the claims of 

» an assignee [of a note made by 
defendant to plaintiff’s assignor], the 
maker of the note must show, not 
simply a technical right to the [as- 
signed] note he asserts as a set-off, 
but a clear equity or right to all the 
note’’);. Ryder v. Ellis, 241 Mass. 50, 
134 NE 692, 694 (where it is said 
obiter that ‘“‘the defendant must be 
the sole beneficial owner of the claim 
assigned’’). 


73. Plattsburg First Nat. Bank v. 
Post, 65. Vit..222)) 26) A 1093, 


Effect of partial assignment see in- 
frags ei. 
74. Necessity and sufficiency of 


consideration for assignments in gen- 
eral see Assignments §§ 90-92. 


75. McGowan v. Budlong, 79 Pa. 
470. See Clopton v. Morris, 6 Leigh 
(33 Va.) 278, 293 (where it is said 
that “a valuable consideration was in. 
fact given though, I presume, 
this last fact is matter of no moment, 
in the question of set-off; for though 
it had been given to the assignee, 
the bond in his hands would be equal- 
ly binding on the obligor, and equally 
a discount against his own bond to 
the obligor” in the opinion of Carr, J). 


76. Norton v. McCarthy, 10 Misc. 
222, 30 NYS 1057. And see cases su- 
pra note 75. 

77. Norton v. McCarthy, 10 Misc. 
222, 30 NYS 1057. 


78. Norton v. McCarthy, supra. 
79. Norton v. McCarthy, supra. 
80. Proctor v. tk 104 Ind. 373, 


3 NE 106, 4 NE 30 


Assigned claim as set-off against 
assigned cause of action generally see 
infra §§ 180-182. 
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such a situation defendant cannot set off a claim 
purchased for a mere nominal consideration.*+ A 
demand assigned to defendant before the commence- 
ment of the suit may be set off, although defendant 
has not paid for it, but only agreed to pay.*? A 
ereditor’s note may be set off by his debtor, although 
the latter obtained possession thereof at a dis- 
count®* and with a view to the set-off after he be- 
came indebted to the creditor.*4 Defendant pur- 
chasing claims to be used as set-off may set off the 
full amount of the claims and not merely the amount 
actually paid therefor;*® and a debtor may pur- 
chase debts due from his creditor to others at a 
greater discount than legal interest, and demand a 
set-off of the full amount with legal interest. <A 
precedent obligation for services rendered by the 
assignee to the assignor prior to assignment has 
been held sufficient to sustain the assignment and 
permit the set-off.87 


SET-OFF AND COUNTERCLAIM 


[§§ 175-178 


though such claim is assigned after the commence- 
ment of the suit in accordance with the prior agree- 
ment.8® <A claim assigned to defendant, conditioned 
upon the existence of difficulty between plaintiff and 
defendant with reference to the subject-matter of 
plaintiff’s claim, and not to be operative unless there 
should be such difficulty, is not so assigned as to 
be a valid set-off.°° 


[§ 177] e. Partial Assignment. It has been held 
to be against publie policy to allow the assignment 
of parts of demands for the purpose of set-off, and 
that such a set-off will therefore be disallowed.®* 


[§ 178] 4. Equitable Set-Off of Assigned Claim. 
Just as at law, an assigned claim may be available 
to defendant as an offset,®? so also in equity, a claim 
against plaintiff purchased by-defendant before suit 
may be set off against plaintiff’s cause of action,®? 
or may serve as the ground of an equitable reconven- 


[§ 176] d. Executory Agreement To Assign. A | tion.°* However, a demand not owned by defend- 
claim agreed to be, but not actually, assigned to de- ant at the commencement of the action cannot, it 
fendants before the commencement of plaintiff’s ac- | has been held, be set off in equity,®® although the 
tion, cannot be availed of as a counterclaim,®® al- | contrary doctrine has also been held.°* Where an 


81. Proctor v. Cole, 104 Ind. 


3 NE 106, 4 NE 303. 


82. Eyverit v>Strong.-7 Hill ONY.) 
585 faff 5 Hill 163]; Clopton v. Mor- 
ris, 6 Leigh (33 Va.) 278. But see 
Proctor v. Cole, 104 Ind. 373, 3 NE 106, 
4 NE 303 (holding that a defendant 
who’ has paid a merely. nominal con- 
sideration for a promissory note, and 
has agreed to pay a sum equal to one 
half of the proceeds that may be 
realized from the note, cannot make 
it available as a set-off to defeat an 
equitable assignee of the note, exe- 
cuted by such defendant to the mak- 
er of the note sought to be made 
available as a set-off). 


373, 


“Tt is insisted that a man is not a 
bona fide purchaser till he has actual- 
ly paid the consideration. That is 
sometimes so; p but not in the 
sense of the statute of set-off. An 
obligation to pay the consideration 
comes to the same thing. If a man 
buy an account or note, with intent 
to set it off, giving his own note, he 
must pay it, though he fail to effect 
the intended _ set-off.” Everit v. 
Strong, 5 Hill (N. Y.) 163, 164 [aff 7 
Hill 585].' 


83. Foley v. Mason, 6 Md. 37; 
Clarke v. Magruder, 2 Harr. & J. 
(Md.) 77; Smith v. Warner, 16 Mich. 
390; Clark Impl. Co. v. Wallace, 103 


INDE ed Opals ONO ATL: 


[a] Good faith.—The fact that the 
assignee has purchased up claims ata 
very great discount for the purpose 
of set-off has no bearing on the char- 
acter of the holding as being in good 
faith, as required by law to entitle the 
assignee to set-off, and the amount 
paid for the claims is immaterial in 
this connection. Smith v. Warner, 16 
Mich. 390. 


84. Foley v. Mason, 6 Md. 37. 


85. Brackett v. Boreing, 131 Ky. 
751, 110 SW 276, 115 SW 766, 33 KyL 
292. 


[a] Effect of attachment.—The 
rule is not changed merely by reason 
of the fact that the assignor has at- 
tached property in the hands of the 
assignee before assignment aS a 
means of enforcing payment of the 
assigned claim and that under such 
circumstances the assignee has 


bought up. the claim. Brackett v. 
Boreing, 131 Ky. 751, 110 SW 276, 115 
SW 766, 33 KyL 292. 


{bo] Attoxney’s fee as item in con- 
sideration.—Where defendant pur- 
chased claims against plaintiff, for a 
certain stipulated amount, and upon 
the further agreement that the as- 
signee should pay certain attorneys’ 
fees arising in connection with the 
assignment, the latter fees were in 
effect a part of the purchase price of 
the claims, and could not be set off 
in addition to the full amount of the 
claims, but the set-off was limited to 
the latter. Brackett v. Boreing, 131 
Key, Wok, 1110 SW 276, PLS Sw 7665 33 
KyL 292. 


86. Young v. Miller, 
(Ky.) 540. 


Purchase of choses in action as 
basis for usury see Usury [39 Cyc 
esl is 

87. Winebrinner v. Weisiger, 3 T. 
B. Mon, (Ky.): 32. 


88. Gibbs v. Gibbs, 6 Colo. A. 368, 
40 P 781; Rumsey v. Robinson, 58 
Iowa 225, 12 NW 2438; Shepherd v. 
Turner, 14°S) ©. lay 249, 15 AmD 631. 


[a] Bule applied.—Where defend- 
ant agreed, prior to the suit, to pur- 
chase certain notes upon which plain- 
tiff was liable, which notes were de- 
posited in a bank and were to be de- 
livered to defendant upon payment of 
the amount agreed upon, and where 
payment was not made before the 
commencement of suit, defendant 
could not set off such notes against 
plaintiff. Gibbs v. Gibbs, 6 Colo. A. 
368, 40 P 781. 


89. Gibbs v. Gibbs, 6 Colo. A. 368, 
40 P 781; Rumsey v. Robinson, 58 
Iowa 225, 12 NW 248; Shepherd v. 
Turner, 148. C. L. 249, 15 AmD 631. 


Demands: 


Arising after commencement of suit 
generally see supra §§ 42-43. 


Assigned after commencement of suit 
generally see infra § 179. : 


90. Arnold y. Johnston, 28 HowPr 
GN Xe eae But see Cornell v. 
Donovan, 138 NYSt 704 (where the 
principal debtor, to protect his sure- 
ties, assigns a judgment on condition 


7 B. Mon. 


that, if it can be set off in an action 
against the sureties, then the assign- 
ment is to be valid, and if not, then 
to be void, a set-off will be allowed; 
the principal being legally bound to 
protect the sureties). 


91. Stanbery v. Smythe, 13 Oh. St. 
495. But see Cornell v. Donovan, 13 
NYSt 704 (where a principal debtor 
assigned to his sureties parts of a 
judgment, held by him against plain- 
tiff, in such a manner as to make the 
principal anid sureties joint owners 
of the debt, the assignees were en- 
titled to use the assigned claim as a 
set-off against plaintiff, the principal 
being under an obligation to protect 
the sureties). 


92. See supra § 171. 
Sr Ala.—Martin v. Mohr, 56 Ala. 
221, 


Ga.—Nix v. Ellis, 118 Ga. 345, 
SE 404, 98 AmSR 111. 


Ky.—Winebrinner v. Weisiger, 3 T. 
B. Mon. 22. 


45 


Nebr.—Clark Impl. Co. v. Wallace, 
103 Nebre 26) 7170 EN W Pte. 


Oh.—Armstrong v. Warner, 49 Oh. 
St. 376, 31 NE 877, 17 LRA 466. 


[a] Rule applied.—A mortgagor of 
personal property after default in 
the payment of the secured debt, but 
before any action was taken on ac- 
count of such default, might lawfully 
procure by purchase and assignment 
from a third person a debt due from 
the mortgagee, who is insolvent; and 
if the mortgagee refused to allow the 
assigned Cebt asa set-off, the mort- 
gagor might come into equity to es- 
tablish a set-off, and enjoin a sale 
under the mortgage. Martin vy. Mohr, 
56 Ala, 221. 


[b] 
before 
signee 


Equitable assignment of claim 
suit commenced vests the as- 
with a demand which he may 
assert ws an equitable set-off. Clark 
Impl. Co. v. Wallace, 103 Nebr. 26, 
170 NW 171. 


94 Bennett v. Hollis, 9 Tex. 437, 


95. See infra § 179 text and notes 
13-14. 


96. 


See supra § 179 text and n 
15-16. : a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


é 


“_ 


§§ 178-179] 


assigned demand is asserted as an equitable offset, 
it has been held to be an available defense to plain- 
tiff that the assigned claim so offered is barred by 


the statute of limitations.®? 


Nature and validity of assignment. There is some 
authority to the effect that an assignment made with- 
out consideration therefor is not such a transfer as 
enables the assignee to set off the claim assigned in 
equity;°* but there is other authority to the con- 
wherein it is held that the consideration of 
the assignment is immaterial in this connection.®® 
A elaim conditionally assigned to defendant express- 
ly for use as a set-off and to be returned in ease it 


trary, 


is unavailable for that purpose is 


such a way that it can be used as a valid equitable 
and this has been held to be true even 


set-off ;1 


97. Bennett v. Hollis, 9 Tex. 437. 
98. Stone v. Buckner, 20 Miss. 73. 


99. Martin v. Mohr, 56 Ala. 221; 
Clark Impl. Co. v. Wallace, 103 Nebr. 
26, 170 NW 171. 


AS Dinly eve: Martin; .80° Ky: 
Fusting v. Sullivan, 51 Md. 489. 
2. Tinly v. Martin, 80 Ky. 463. 
3. See supra § 171 text and note 37. 
4. Dangerfield v. Rootes, 1 Munf. 

(5 Va.) 529. 
5. Winebrinner v. Weisiger, 
B. Mon. (Ky.) 32. 
6 Cross references: 
Claims not: 
Due at commencement of action see 
supra §§ 44-45. 
Existing at commencement of ac- 
tion in general see supra §§ 42- 
43. : 
Proceedings constituting commence- 
ment of action see Actions §§ 383-— 
415. 


7. Nature of set-off see supra § 2. 

g. Ala.—Cox v. Cooper, 3 Ala. 256. 

Tll.— Kelly v. Garrett, 6 Ill. 649. 

Ind.—Balser v. Wood, 69 Ind. 122. 

Kan.—Reynolds vy. Thomas, 28 Kan. 
810. 

Miss.—Carprew v. Canavan, 5 Miss: 
370. 

Oh.—Straus v. Eagle Ins. Co., 5 Oh. 
St. 59. 

Pa.—Huling v. Hugg, 1 Watts & S. 
418. 

See Reppy v. Reppy, 46 Mo. 571 
(recognizing rule). And see cases in- 
fra note 9 

97 Ala.— Crayton v. Clark, 11 Ala. 
787; Gross v. Van Wick, Minor 7. See 
McDade v. Mead, 18 Ala. 214 (dictum 
to same effect). 


Colo.—Gibbs v. Gibbs, 
368, 40 P 781. 


Ill.—Ellis v. Cothran, 117 Ill. 458, 3 


463; 


3 T. 


6ColowA. 


NE 411; Kelly v. Garrett, 6 Ill. 649; 
Pettis v. Westlake, 4 Ill. 535; Brown 
v. Cleveland, etc., R. Co., 155 Ill. A. 


187; Ewen v. Wilbor, 99 Til. A. 132 
[aff 208 Ill. 492, 70 NE 575]. 


Ind.—Shannon v. Wilson, 19 Ind. 
112. See Bates v. Pricket, 5 Ind. 22, 
61 AmD 73 (recognizing rule). 

JIowa.—Shaw v. loerger, 203 Iowa 
1256, 212 NW 719. 

Kan.—Reynolds v. Thomas, 28 Kan. 
810. 


Se p v. Leon, 192 Mass. 
511, 78 NE 532, 116 AmSR 265. 


SET-OFF AND COUNTERCLAIM 


where a different rule prevails at law.? 
dated claim assigned to defendant is, 1t seems, in 
equity, as in law,’ unavailable as an offset.# 


[57 C.J.] 51k 


An unliqui- 


Holder of claim to whom it has not been assigned 


not assigned in 


‘ Miss.—Carprew v. Canavan, 5 Miss. 
70. 


Mo,.—Goza v. Sanford, 79 Mo. A. 95; 
Todd v. Crutsinger, 30 Mo. A. 145; 
Skages v. Given, 29 Mo. A. 612. 


Nebr.—Armstrong  v. 
INGDr Te: S24 eel SNe ee See Crap, 
Orchards Bank v. Myers, 120 Nebr. 84, 
231 NW 513; Simpson v. Jennings, 15 
Nebr. 671, 19 NW 473. 


BAPE H.—-Hardy v. Corlis, 21 N. H. 


N. va eece v. Turnbull, 18 N. 
Da Leder 

N. P trraidenh eines v. Wilson, 31 
Barb. 636; Jefferson County Bank v. 
Chapman, 19 Johns. 322; Carpenter v. 
Butterfield, 3 Johns. Cas. 145; Knapp 
v. Burnham, 11 Paige 330. See Cham- 
kers v. Lewis, 11 AbbPr 210 [aff 28 
Ny ¥.° 454, 16 "AbbPr 433] (dictum to 
same effect). 


N. C.—Riddick v. Moore, 65 N. C. 
382. 


Oh.—Johnson vy. Spicer! 4 Oh. Cir. 
Cb 388,02 'OheCir: ec. 612. 


Pa.—Speers v. Sterrett, 29 Pa. 192; 
Smith v. Ewer, 22 Pa. 116, 60 AmD 
f3- Pennell) vs .Grubb; 13 Pa. “552: 
Huling v. Hugg, 1 Watts & S. 418; 
Stewart. v: U. S. Insurance Co., 9 
Watts 126. 


S. C—Godley v. Barnes, 47 S. C. L. 
161; Bishop v. Tucker, 38 S. C. L. 178. 


Eng.—Le Bret v. Papillon, 4 East 
502, 507, 102 Reprint 923 [overr 
Reynolds v. Beerling (cit Evans y. 
Prosser; 3° T; R. °186,° 100 Reprint 
525) ]. 

See Mueller v. Breckenridge, (Ark.) 
181 SW 145 (recognizing rule); El- 
liott.v. Crocker, 1 Ont. Pr. 13 (refus- 
ing set-off of a claim purchased after 
judgment recovered and execution is- 
sued). 

“Tt is one of the requisites of a set- 
off that it should be due and owing to 
the defendant at the time the original 
action was brought, and a claim or a 
note which is purchased by the de- 
fendant upon the plaintiff after the 
original suit was commenced cannot 
ordinarily be pleaded as a set-off.” 
Reynolds v. Thomas, 28 Kan. 810, 814. 


[a] Reason for rule.—‘‘There is 
great justice in limiting this right of 
set-off to claims held by the defend- 
ant at the commencement of the suit, 
because it would work a hardship up- 
on the,plaintiff to be compelled, on the 
trial, to allow a set-off procured aft- 
erward, of which he must, neces- 
sarily, have been ignorant, and in no 
wrong for not crediting upon his ac- 
count before suit, and which might 
defeat a suit justly commenced, 
whereby he would be mulct in costs.” 


cannot use it as an equitable set-off without making 
the obligee a party.® 


[§ 179] 5. Demands Acquired after Commence- 
ment of Action.® 
regarded in the nature of a cross action,’ it is very 
generally held that a set-off can be made only of a 
demand existing and owned by defendant at the 
time of commencement of the action in which the 
set-off is sought to be interposed,* and claims ac- 
quired by defendant against plaintiff after com- 
mencement of the action cannot be interposed in an 
action by defendant as a set-off,® nor can such a 


Since the defense of set-off is 


Shannon v. Wilson, 19 Ind. 112, 113. 


[b] Ruie applied.—(1) Where @ 
suit was commenced before a justice, 
after which the assigned demands 
asserted in set-off were purchased by 
defendant, and later the case was ap- 
pealed to a district court, where it 
was tried, upon appeal, upon substi- 
tuted petitions, the fact that the ap- 
pellant was entitled to have his case 
tried de novo in the ‘district court 
did not make the action an original 
suit nor alter the time of the com- 
mencement of the action from the 
date when it was instituted before the 
justice, and so the claim assigned was 
not a valid _ set-off. Reynolds v. 
Thomas, 28 Kan. 810. (2) Where 
after a writ was placed in the hands 
of an officer for service,-but before 
service of the process, defendant took 
an assignment of a demand against 
plaintiff, such demand was not avail- 
able as a set-off as the placing the 
writ in the Officer’s hand for service 
was a commencement of the _ suit. 
Hardy “vin Corlis; 02d oN. Ef cesin Ge aren 
Where plaintiff’s attorney sued out a 
summons, and showed it to defend- 
ant, requesting him to sign his ap- 
pearance to it, the attorney then be- 
ing on his way to put the summons 
in the hands of an officer for service, 
and defendant promised to do so, in 
case he could not arrange with plain- 
tiff, and afterwards appeared to the 
summons, the suit actually com- 
menced at the time the summons was 
first shown to defendant, so that a 
note or demand against plaintiff 
transferred to ‘defendant subsequent- 
ly thereto, could not be 
Whitaker v. Turnbull, 
P72. (4) Claim purchased after fil- 
ing of petition although before serv- 
ice of process upon defendant was not 
available as a set-off. Todd v. Crut- 
singer, 30 Mo. A. 145. But see John- 
son v. Comstock, 6 Hill (N. Y.) 10 
(reaching different result, where a 
different rule prevailed as to what 
should constitute the commencement 
of an action). (5) Where a defend- 
ant had in his possession at the com- 
mencement of the suit a note made 
by plaintiff, but not then assigned, he 
could not, although it was afterward 
and before trial assigned, set it off. 
Bishop v. Tucker, 38 S. C. L. 178. (6) 
An administrator who took an assign- 
ment from the estate of a claim for 
moneys ‘deposited and lost through 
the insolvency of a bank could not 
set off such a claim against his per- 
sonal liability to the bank, where the 
assignment of the claim by the es- 
tate was after the commencement of 
the action wherein the assignee 
sought to set off the assigned claim. 
Crab Orchards Bank y. Myers, 120 
Nebr. 84, 231 NW 513. 


{c] No different construction is to 


512 [57 C.J.] 


claim be availed of by way of a counterclaim,’® at 
least where the counter demand is not one arising 
out of the contract or transaction set forth in the 
complaint as the foundation of plaintiff’s claim, nor 
one connected with the subject of plaintiff’s action,*? 


nor by way of compensation.1? 


Equitable set-off. Likewise, it has been held that 
assignment of a claim to defendant after suit com- 
menced does not empower him to use such claim 
as an equitable set-off,!? at least in the absence of 
some such further circumstance as fraud on which 
a special equity against plaintiff may be based ;** 
but there is other authority to the contrary,+® where- 
in the rule has been announced that if, upon trial, 
it should appear that there are any equitable reasons 
why a set-off should be allowed of a debt acquired 


after the action was brought, the 


SET-OFF AND COUNTERCLAIM 


as an offset.1? 


Presumptions 
fendant uses a 


court of equity 


would have jurisdiction to direct it to be done.*® 


be given to the term “commencement 
of the action,’ when used in set-off 
statutes, than the meaning uniformly 
ascribed to that term as a general 
proposition. Hardy v. Corlis, 21 N. H. 
356. 


[d] Time of day may be shown for 
the purpose of determining whether 
the transfer of an assigned claim 
urged as an offset preceded or fol- 
lowed the commencement of the suit. 
Hardy. Vv. Corlis, 21 N. H. 356. 


[e] This rule is not applicable to 
cases where a defendant acquires his 
claim by paying, after suit com- 
menced, demands, against plaintiff's 
assignor, ofi which the latter is pri- 
marily, and defendant is secondarily, 
liable. Mueller v. Breckenridge, 
(Ark.) 181 SW 145; Nolan Bros. Lum- 
ber Co. v. Dudley Lumber Co., 128 
Tenn. 11, 156 SW 465, 46 LRANS 62, 
AnnCas1914D 744. 


{f] In Kentucky (1) a judgment 
obtained and assigned after com- 
mencement of a suit has been held 
not to be allowable in that suit (Haw- 
thorn v. Roberts, Hard. 70; Caldwell 
v. Grundy, Ky. Dec. 224); (2) but it 
is held that defendant may after suit 
brought purchase claims against 
plaintiff and set them off against 
plaintiff’s cause of action (Overby v. 
Wells, 54 SW 955, 21 KyL 13816). 


{g] In Texas (1) under Acts (1840) 
p 62 (St. Febr. 5, 1840) defendant may 
plead in set-off any claim which he 
may have obtained before pleading it, 
but if he acquires such claim after 
suit brought plaintiff recovers costs of 
the action (Gaines v. Salmon, 16 Tex. 
311; Thomas v. Young, 5 Tex. 253); 
(2) and it has been said, under the 
system of jurisprudence prevailing 
therein, that such perhaps would have 
been the rule had the statute referred 
to never been enacted (Thomas v. 
Young, supra). 


{h] In Vermont the statute has 
been held to render it indispensable 
that the set-off shall have been trans- 
ferred, and, in addition, notice thereof 
shall have been given to plaintiff 
previous to the commencement of the 
action. Bragg v. Fletcher, 20 Vt. 351. 


Claims agreed to be but not as yet 
assigned at commencement of suit see 
supra § 176. 

Payment of principal’s debt by 
surety after suit commenced as 
ground for equitable set-off see su- 
pra § 168. 

10. Iowa.—Cohn v. Bromberg, 185 
Towa 298, 170 NW 478; Morrison Mfg. 
Co. v. Rimerman, 127 Iowa 719, 104 


INGWiezios 


Kan.—Argonia Oil, etc., Co. v. Was- 
son, 111 Kan. 124, 206 P 320 [cit Cyc]. 


Mass.—Jump v. Leon, 192 Mass. 
511, 78 NE 532, 116 AmSR 265. 


N. Y.—John Church Co. v. Clarke, 
77 Hun 467, 28 NYS 870; Mayo v. 
Davidge, 44 Hun 342; Kalb v. Leff, 
138 Misc. 830, 246 NYS 158; Starks 
v. Rhodes, 64 Misc. 13, 118 NYS 799; 
Moody v. Steele, 11 NYCivProc 205 
[rev 10 NYCivProc 67]; Chambers v. 
Lewis, 11 AbbPr 210 [aff 28 N. Y. 454, 
16 AbbPr’' 433]; Van Valen v. Lapham, 
13 HowPr 240. 


N. C.—Russell v. Koonce, 104 N. C. 
237,/10 SE 256. 

S. C.—Enter v. Quesse, 30 S. C. 126, 
8 SE 796, 14 AmSR 891. 


_S. D.—Kirby v. Jameson, 9 S. D. 
8, 67 NW 854. 


Wis.—Rickard v. Kohl, 22 Wis. 506. 


See Heinrich v. Kirby, 64 Mont. 1, 
208 P 897 (that the partners con- 
sented at the trial to a partnership 
claim being counterclaimed against 
an individual debt of a partner does 
not make it a proper counterclaim, 
within the meaning of Rev. Codes 
[1921] § 9138, providing for and ‘de- 
fining counterclaims, and section 9139, 
providing that a counterclaim must 
fons at the commencement of the ac- 
tion). 


“The counter-claim must be, not 
only in existence, but in existence in 
favor of the defendant interposing it, 
and at the time the action against him 
has been commenced. He cannot pur- 
chase it afterwards, and then set it 
up.” Enter v. Quesse, 30 S. C. 126, 8 
SE 796, 797, 14 AmSR 891. 


[a] Reason for rule.—‘'To permit 
a claim existing before, but acquired 
after the action had been commenced 
to be interposed as a counter-claim, 
would be a departure from the rule 
by which actions are to be deter- 
mined according to the rights of the 
parties as they existed at the time 
they are commenced. It would also 
encourage barratry, a practice which 
receives no favor from the courts. 
The law never intended to permit a 
defendant, after an action had been 
commenced against him, to buy up, 
for purposes of litigation and defense, 
doubtful or other claims against the 
plaintiff, and then interpose them to 
defeat in whole or in part, a demand 
against which the defendant had no 
defense at the time the suit was 
brought. The statute in regard to 
counter-claims was intended as a 


[§ 179 


At any rate, that plaintiff is insolvent and the de- 
mand against him purchased with full knowledge of 
the insolvency does not of itself afford equitable 
ground for moving the court to allow such demand 


and burden of proof. Where de- 
note payable to a third person or 


bearer, as a set-off the time of transfer to defendant 
not appearing, there is some authority holding that 
there is a presumption that the negotiation and 
transfer was at the time the instrument is dated, 
and hence, if the date of the instrument is before 
the commencement of the action, that the transfer 
is prior to suit, 
set-off;'S but there is other authority holding that, 
in order for the assigned claim to be a valid offset, 
the assignee must prove the assignment to have been 


rendering such note available as a 


{shield to protect defendants from be- 
ing required to pay more than the 
amount actually owing by them over 
and above all counter-claims existing 
at the time suit was brought, with- 
out requiring them to institute cross 
actions for the recovery of their cross 
demands. It was also intended to 
prevent multiplicity of suits, and to 
prevent, not encourage, litigation.” 
Moody v. Steele, 11 NYCivProc 205, 
210 [rev 10 NYCivProc 67]. 


[b] Failure to allege the existence 
in defendant’s possession of the coun- 
ter demand at the time of the com- 
mencement of suit has been held to 
render a pleading of counterclaim 
subject to demurrer. Mayo v. Da- 
vidge, 44 Hun (N. Y.) 342, 8 NYSt 
844; Moody v. Steele, 11 NYCivProc 
205 [rev 10 NYCivProc 67]. 


11. Kalb v. Leff, 138 Misc. 830, 246 
NYS 158. 
12. Bean v. Mississippi Union 


Bank, 5° Robi. Cia.) Sac. 


13. Riddick v. Moore, 65 N. C. 382; 
Enter v. Quesse, 30 S. C. 126, 8 SE 
796, 14 AmSR 891. See Reppy v. 
Reppy, 46 Mo. 571 (recognizing rule); 
Johnson v. Spiegel, 4 Oh. Cir. Ct. 288, 
2 Oh. Cir. Dec. 612 (refusing to set off 
a claim assigned defendant after suit 
commenced where plaintiff was in- 
solvent); Dangerfield v. Rootes, 1 
Munf. (15 Va.) 529 (to same effect, 
where the claim was further insuffi- 
cient in that it was unliquidated at 
the time of assignment). 


14. Riddick v. Moore, 65 N. C. 382. 


15. Pond v. Harwood, 139 N. Y. 
111, 34 NE 768. See Armstrong v. 
Marr, 120 Nebr. 182, 231 NW 758 (dic- 
tum to effect that defendant might by 
proper proceedings in equity be al- 
lowed equitable set-off in certain in- 
stances for claims assigned him after 
the commencement of suit); Knapp 
v. Burnham, 11 Paige (N. Y.) 330 (re- 
fusing equitable set-off of a claim 
transferred to defendant after the 
commencement of the action, but bas- 
ing their refusal on the technical 
grounds of defendant’s having pro- 
ceeded incorrectly to establish his 
set-off, and intimating that, should 
the proper procedure be adopted, the 
set-off would be allowed). 


16. Pond v. Harwood, 139 N. Y. 
111, 34 NE 768. 


17. Pond v. Harwood, supra; En- 
ter v. Quesse, 30 S. C. 126, 8 SE 796, 
14 AmSR 891. 


18. May v. Dorsett, 30 Ga. 116; 
Griffin v. Evans, 23 Ga. 438; Bates v. 
Pricket, 5 Ind. 22, 61 AmD 73. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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prior to the commencement of the action.?® 


[§ 180] Q. Availability of Assigned Claim ag 
against Assigned Cause of Action?°—1. In General. 
Save where other statutory provisions operate, un- 
der the circumstances, to limit the effect of the set- 
off statute,?1 in an action on an assigned demand, 
defendant may set off or counterclaim a claim against 
plaintiff’s assignor assigned to defendant before the 
assignment to plaintiff? 22 such a result being held 
to be clearly within the terms of the set-off stat- 
utes,?° or, where the circumstances are otherwise 
sufficient to permit such relief,?4 such an assigned 
demand is available to defendant as an equitable set- 


off against a plaintiff assignee.?® 


Assignee of debtor. Where the owner of property, 


19. Ala.—Gross v. Van 


Minor 7. 


Ill.—Kelly v. Garrett, 6 Ill. 649. 
See Brown v. Cleveland, etc., R. Co., 
155 Ill. A. 187 (dictum to same ef- 
rere ee Pettis v. Westlake, 4 

= DOD. 


N. Y.—Heidenheimer v. Wilson, 31 
Barb. 636; Jefferson County Bank v. 
Chapman, 19 Johns. 322. 


Pa.—Speers v. Sterrett, 29 Pa. 192; 
Smith v. Ewer, 22 Pa. 116, 60 AmD 
73; Pennell v. Grubb, 13 Pa. 552. 


wok C.—Godley v. Barnes, 47 S. C. L. 
is 


“A discount is in the nature of a 
ecross-action, founded upon a right of 
action existing in the defendant at 
the time suit is brought against him; 
and it follows, necessarily, that he is 
bound to prove, in support of a dis- 
count, that he had the right of action 
which he proposes as a Set-off, when 
he was sued. It is in the nature of 
things that the burden should lie on 
him to prove the affirmative proposi- 
tion that he held a right of action 
against the plaintiff when the latter 
sued him, rather than upon the plain- 
tiff to prove the negative that no such 
right existed in the defendant at that 
juncture of time. The note set up in 
discount was not given to the defend- 
ant, but to a third person; and the 
presumption would be that the right 
remained in him, until proof made to 
the contrary.’ Godley v. Barnes, 47 
Suieg lick ol, 162. 


[a] Reasons for rule.—(1) Under 
the contrary rule “a man indebted by 
any negotiable securities could not 
be safe in suing his debtor. They 
might, after being sued, procure in- 
dorsements, without date or with 
false dates, of his notes and subject 
him to the costs of actions, for which 
he had good cause when they were in- 
stituted.” Gross v. Van Wick, Minor 
(Ala.) 7. (2) A set-off is in the na- 
ture of a cross action and defendant 
must prove everything necessary to 
constitute his demand. Jefferson 
County Bank v. Paap ree. 19 Johns. 
CNY 322. 


20. Set-off, pbbntopelabn,: etc., 
against assigned causes of action gen- 
erally see supra §§ 148-170. 


21. See statutory provisions; 
case infra this note. 


[a] Statute requiring notice of in- 
dorsement.—Where, by statute, in or- 
der for a person sued to avail himself 
of a sum due him as an offset, he 
must, if the sum be due on a note or 
bilt indorsed, have given notice of 
such indorsement to the opposite par- 
ty before the day of service of plain- 
tiff’s writ, the obligor in an assigned 
instrument when sued by the assignee 


CoC Cr I — 20h 


Wick, 


and 
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which constituted security for a personal obligation, 
assigned the property, subject to the outstanding 
rights of his creditor, to a third person who, prior 
to such assignment or to the assignment of the ob- 
ligatién by the creditor, held a demand against such 
creditor, that holder of such demand, when sued by 
the creditor’s assignee, was entitled to set off the 
demand held by him at the time he acquired his 
interest in the property.?°® 


[§ 181] 2. Where Notice of Assignment of Cause 
of Action Precedes Assignment of Claim Asserted.?7 
However, a debtor who, after notice of assignment 
of the debt by the creditor, purchases a claim against 


the creditor, cannot set off the same in a suit brought 


was not allowed a set-off of notes 
which he had purchased against the 
assigning obligee of the instrument 
on which he was sued, where he had 
not perfected his right of action 
against such obligee by giving him 
notice, that he was the holder of said 
notes, previous to the assignment to 
plaintiff, although he did give such 
notice to plaintiff after receiving no- 
tice of the assignment, and before 
service of the writ. Parker v. Ken- 
dall, 3 Vt. 540. 


22. Ky.—Jackson v. Holloway, 14 
BY Mon. 133i “Otwell v. “Cook)’-9)7B: 
Mon. 357; Triplett v. Bradley, 6 T. 
B. Mon. 354. 


Md.—Steele v. Sellman, 79 Md. 1, 
28 A 811; Foley v. Mason, 6 Md. 37. 


Fs ee aly ut v. Shegogg, 30 Miss. 


Mo.—Frazier v. Gibson, 7 Mo. 271. 


N. Y.—Atwater v. Spader, 12 NYSt 
506; Ford v. Stuart, 19 Johns. 342. 
But see Wells v. Stewart, 3 Barb. 40 
(where assignment of claim preceded 
assignment of cause of action, but 
assigned claim was not due until aft- 
er the assignment of the cause of ac- 
tion, the debtor could not set off the 
claim against the assignee’s suit, un- 
der the statute [2 Rev. St. 354]). 


De oes Soe v. Beall, 3 Yeates 


ewes yale: v. Coldwell, 11 Man. 


But see Call v. Chapman, 25 Me. 
128 (in a suit by the assignee of a 
claim, the debtor is not entitled, by 
Rev. St. c 115, to set off in payment 
thereof a note given by the promisee 
to a third person, and by him indorsed 
to defendant). 


[a] Claim against intermediate 
assignee.—Where the claim assigned 
defendant prior to the assignment to 
plaintiff was one against an _ inter- 
mediate assignee of the claim sued on, 
said intermediate assignee being the 
direct assignor of plaintiff, and the 
assignment to defendant being dur- 
ing the time when said intermediate 
assignor held the claim sued on as 
assignee, as also was the time when 
such defensive claim became due, de- 
fenidant could set off the claim thus 
acquired by him as assignee against 
that wherein he was obligor. Triplett 
v. Bradley, 6 T. B. Mon. (Ky.) 354. 


[b] Right of set-off subsequent 
to both assignments.—Where defend- 
ant was, by agreement, constituted a 
stakeholder of certain money pend- 
ing the determination of the right 
thereto between two other parties, and 
pending such determination became 
the assignee of a demand against one 
of the parties, and subsequent there- 


by the assignee,?® although defendant, while having 


to that one of the parties assigned his 
right to any balance that might be 
his in the fund to plaintiff, but no 
notice of such latter assignment was 
given defendant until after the de- 
termination and judgment respecting 
the money deposited in his hands, de- 
fendant was entitled to set off, 
against plaintiff’s assigned claim to 
the balance, his own assigned demand. 
Sifton v. Coldwell, 11 Man. 653. 


23. Triplett v. Bradley, 6 T. B. 
Mon. (Ky.) 354; Phipps v. Shegogg, 
30 Miss. 241. 

24. Equitable set-off generally see 


supra §§ 4-10. 


25. Barber v. Spencer, 11 Paige (N. 
Ya) SLT 3) Gay Vie Gay, L0s PaisesGne 
Y.) 369. See Nolan Bros. Lumber Co. 


v. Dudley Lumber Co., 128 Tenn. 11, 
156 SW 465, 46 LRANS 62, AnnCas 
1914D 744 (permitting equitable set- 
off of claim constituting equitable de- 
mand in assignee’s favor before the 
assignment of the principal debt, but 
not amounting to a legal demand un- 
til after such assignment) 


[a] Equitable assignment.—W here 
an obligor’s right to a demand against 
his obligee, held by a third person, is 
complete, in equity, prior to the de- 
livery of a written assignment of the 
‘demand to such obligor, the obligor 
may avail himself of such demand as 
an equitable set-off against an as- 
signee of his obligation, regardless of 
the time when the formal assignment 
was made, whether before or after 
the assignment of his obligation to 
plaintiff. Barber v. Spencer, 11 Paige 
GNA) DATS 


26. Dameron v. Carpenter, 190 N. 
C. 595, 130 SE 328. 


27. Effect of notice of assignment 
on rights subsequently accruing or 
eeanar ed: in general see supra §§ 151, 

bos 


28. U. S.—Whitaker v. Pope, 29 F. 
Cas. No. 17,528, 2 Woods 463. 


Ala.—Lewis v. Faber, 65 Ala. 460; 
Crayton v.. Clark, 11 -Als.. 187: 


Ga.—Whitaker v. Pope, 48 Ga. 13. 


Ind.—Goldthwait v. Bradford, 36 
iad. 149; Sayres v. Linkhart, 25 Ind. 


Ky.—Bramblett v. Slemp, 108 SW 
339, 32 Kyi 1329: 


Pa.—Northampton Bank y. Pale 
8 Watts & S. 311, 42 AmD 297 


a: C.—Thorn v. Myers, 36 S. C. L. 


W. Va.—Philippi Planing Mill Co. 
v. Cross, 75 W. Va. 303, 83 SE 1004; 


Cochrane v. Hyre, 49 W. Va. 315, 38 
SE 554. 


Ont.—Dennison v. Knox, 24 U. C. Q. 
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notice of the assignment, did not have notice of the 
identity of the assignee;?® nor will such set-off 
be allowed if defendant had knowledge of facts suf- 
ficient to put him on inquiry, or abstained from in- 
quiry for the purpose of avoiding notice.*® The 
same rule respecting the effect of notice of assign- 
ment prior to the purchase of claims against the 
assignor in rendering the purchased claims unavail- 
able in an action by the assignee has been held to 
apply to counterclaim,®! equitable set-off,?* com- 
pensation,?* and reconvention.®¢ 


Effect of prior agreement to assign. Defendant 
cannot set off an assigned demand against plaintift’s 
assignor in a suit by plaintiff upon an assigned ¢laim 
against defendant, where the assignment of such 
demand occurred after notice of the assignment of 
the claim in suit, although prior to such notice an 
executory agreement for the assignment of the de- 
mand was entered into between defendant and the 
then holder, where such agreement was not execut- 
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ed nor such assignment actually made until after 
notice.°* 


Express agreement permitting set-off. The un- 
availability as a set-off against the assignee of a debt 
of a claim assigned to the debtor after notice of the 
assignment of his debt by the creditor is not altered 
by the fact that the creditor has expressly agreed 
at the time the debt was incurred that the debtor 
might purchase claims against him and use them in 
set-off against the debt,?® even though such agree- 
ment was in writing.** It lias been intimated, how- 
ever, that after notice of assignment, an obligor may 
purchase claims against the assignee and use them 
by way of set-off to suit brought by the assignee on 
the obligation assigned.?§ 


[§ 182] 3. Assignment of. Claim after Assign- 
ment of Cause of Action but before Notice Thereof.*° 
There is authority permitting defendant, in an action 
on an assigned demand, to set off*° or counterclaim 


B. 119. 


See Solomon v. Holt, 3 E. D. Smith 
(N. Y.) 139 (mere showing of pos- 
session of note of assignor at the time 
of suit brought, without any show- 
ing as to when it was obtained with 
reference to the assignment of the de- 
mand or notice thereof, is insufficient 
to render it available to the holder 
as a set-off). 


And see cases infra note 29-30. 


[a] Relation back to time of prior 
assignment.——Where a debtor of a 
bank transferred to the bank as col- 
lateral security a note held by him 
against a third person, and his surety 
paid the debt to the bank, and took 
from it, by agreement with the bank 
and the principal debtor, an assign- 
ment of the note held by it as col- 
lateral, in an action on the note by the 
surety, the maker could not set off 
a demand against the payee acquired 
after notice of the transfer to the 
bank, since the assignment to the 
surety related back to the time when 
the note was transferred to the bank, 
by analogy to the equitable ‘doctrine 
of subrogation. Lewis v. Faber, 65 
Ala. 460. 


[b] That purchase of claim was 
before commencement of action is im- 
material, if it was after defendant re- 
ceived notice of the assignment. 
Whitaker v. Pope, 29 F. Cas. No. 17,- 
528, 2 Woods 463. 


{c] Record notice held sufficient. 
Bramblett v. Slemp, 108 SW 339, 32 
KyL 1329. 


[d] By whom notice may be given. 
—It is not essential that notice 
should be given by defendant’s as- 
signor or his agent at the time of the 
assignment to defendant, but it is 
sufficient if information is given by 
one who has knowledge of the facts 
and speaks understandingly. Cray- 
ton v. Clark, 11 Ala. 787. 


[e] Service of process as notice.— 
Where a debtor acknowledges serv- 
ice, waiving the delivery of a copy, 
the process running in the name of 
the assignor as plaintiff for the use 
of the assignee, and where the ‘debtor 
then ascertains from the records that 
suit has not yet been commenced by 
declaration filed and buys up a claim 
against the nominal plaintiff prior to 
such commencement, he cannot set off 
such claim against the one in suit as 
the acknowledgment of service was 
notice to the debtor of the assignee’s 


interest, or at least that he was as- 
serting one, and in the absence of 
some explanation by the debtor, the 
service is notice sufficient to prevent 
set-off of any after-acquired demands. 
Whitaker v. Pope, 48 Ga. 13. 


29. Small v. Browder, 11 B. Mon. 
(Ky...) 212. 


30. Cochrane v. Hyre, 
815, 38 SE 554. 


31. Beecher v. Peter A. Vogt Mfg. 
Co., 227 N. Y. 468, 125 NE 831; Linde- 
mann v. Globe Indemn. Co., 123 Misc. 
530, 205 NYS 547; Norton v. McCar- 
thy, 10 Misc. 222, 30 NYS 1057. 


[a] Under statute providing that 
in an action by an assignee, a demand 
existing against the party thereto, or 
an assignee of the contract, at the 
time of the assignment thereof, and 
belonging to defendant, in good faith, 
before notice of the assignment, must 
be allowed as a counterclaim, the re- 
quirements that the demand be exist- 
ing and due at the time of assign- 
ment, and that it shall belong to de- 
fendant before notice thereof, operate 
to permit the counterclaim against 
assigned claims of purchased de- 
mands only when the latter were 
both due when acquired and acquired 
without notice of the assignment. 
Norton v. McCarthy, 10 Misc. 222, 30 
NYS 1057. 


[b] Rule applied.—Where judg- 
ment was recovered against a debtor, 
and later a third person recovered 
judgment against the debtor’s judg- 
ment creditor which the third person 
assigned to the debtor, the latter was 
not entitled to counterclaim on such 
judgment against the attorneys hold- 
ing an attorney’s lien for their serv- 
ices in recovering the first judgment, 
since by statute the effect of an at- 
torney’s lien is to give the attorney 
the equivalent of an equitable as- 
signment of the amount of a judg- 
ment necessary to satisfy his claim, 
and the debtor had notice by prosecu- 
tion of the first action of the attor- 
ney’s claim. Beecher v. Peter A. Vogt 
Mfg. Co., 227 N. Y. 468, 125 NE 831. 


49 W. Va. 


22. Jackson v. Holloway, 14 B. 
Mon. (Ky.) 133. 

33. Harrison v. Wilson, 5 Rob. 
(La.) 2:75. 

[a] Gratuitous character of as- 


signment does not make claims pur- 
chased after notice of assignment, so 
as to be unavailable in compensation, 
operative for that purpose. Harrison 


v. Wilson, 3 Rob. (La.) 275. 


[b] Notice of prior assignment.— 
It is not essential, in order to prevent 
a purchased claim from being used by 
way of compensation, that the assign- 
ment of which notice was had before 
purchase of the claim should be the 
final assignment, or assignment to 
plaintiff in the cause; and notice at 
the time of an early assignment is 
sufficient to protect the subsequent 
assignees from all demands by way 
of compensation based on purchase, 
subsequent to such notice, of claims 
against any holders, prior in the chain 
of title, to the assignee at the time 
of notice given. Harrison vy. Wilson, 
5 Rob.: (la.) 275. 


eae Falls v. Thoms, 22 La. Ann. 


35. Weader v. Crawfordsville First 
Nat. Bank, 126 Ind. 111, 25 NE 887. 


Agreements to assign in gencral 
see Assignments § . 


_Set-off of claims agreed to be as- 
signed generally see supra § 176. 


ieee Goldthwait v. Bradford, 36 Ind. 


[a]. Reason for rule.—The agree- 
ment does not alter or vary the rights 
and obligations of the parties, being 
only a consent to the result which the 
law would reach in the absence of any 
agreement, and hence it cannot confer 
on the debtor the right to set off 
claims purchased after notice of the 
assignment of the debt. Goldthwait 
v. Bradford, 36 Ind. 149. 


Wee Goldthwait v. Bradford, 36 Ind. 


38. Bramblett v. Slemp, 108 SW 
339, 32 KyL 1329. 


Connection of claim sought to be 
set off with plaintiff’s cause of action 
see supra §§ 63-67. 


Defenses to suits by assignees gen- 
erally see Assignments § 210. 


Offsetting claims acquired after de- 
pened gosto generally see supra §§ 


39. Effect of prior assignment on 
rights subsequently acquired or ac- 
cruing before notice generally see su- 
pra §§ 150, 152. 


40. Ala.—Steiner v. 
Ala. 88, 21 S 428. 
7 Ala. 640 
against the assignor transferred to 
defendant under such circumstances 


Scholze, 114 
See Gary v. James, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(an assigned demand - 
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for*! a claim against plaintiff’s assignor, although 
it was assigned to defendant after the assignment 
to plaintiff, if it was so assigned prior to any no- 
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tice to defendant of such assignment to plaintiff,*? 


[§ 183] A. Compensation Between Cross Demands 
in General. Plaintiff is not entitled to recover where 
defendant who has set up a cross demand by set- 
off,*® recoupment,*? or counterclaim*® establishes a 


VII. OPERATION AND EFFECT*® 


[By Wiuuiam A. Martin] 


demand equal to plaintiff’s claim; and this principle 


as to be available as a set-off could 
be so used against an assignee of the 
claim against defendant, where de- 
fendant had no notice of the assign- 
ment of his debt at the time he ac- 
quired the demand). 


Cal. Haskins v. Jordan, 123 Cal. 
1615/55" Pe 86; 


Ind.—King v. Conn, 25 Ind. 425. 
See Sayres v. Linkhart, 25 Ind. 145 
(recognizing rule). 


Mich.—Smith vy. Warner, 
390. 


N. D.—Clark vy. Sullivan, 3 N. D. 
280, 55 NW 733. 


Pa.—McGowan v. Budlong, 79 Pa. 
470; Rider v. Johnston, 20 Pa. 190; 
Northampton Bank v. Balliet, 8 Watts 
Soret Ly 425 Amp 297s Jordan =v. 
Stewart, 1 Pittsb. 54. But see Hink- 
ley v. Walters, 8 Watts 260 (where, 
after dismissing a set-off because of 
the statute of limitations, the court 
further suggested that a debtor, ac- 
cepting assignment of an overdue ob- 
ligation of his creditor, after assign- 
ment of the claim against such debtor, 
but before notice thereof, could not 
avail himself of such obligation as a 
set-off [disappr Northampton Bank 
v. Balliet, supra]). 


Va.—Clopton v. Morris, 6 Leigh (33 
Va.) 278. 


[a] Entry of assignment of judg- 
ment made on judgment record is not 
notice to the judgment debtor within 
this rule in the absence of a statute 
so declaring. Steiner v. Scholze, 114 
Ala. 88, 21 S 428. 


[b] Notice of death of assignor 
‘does not prevent defendant from 
availing himself in set-off of claims 
against such assignor purchased by 
him, after the assignment to plaintiff 
of the demand wherein defendant is 
obligee, the death of the assignor, and 
notice of it given defendant, where 
he has not, prior to the purchase of 
the claims, had any notice of the as- 


16 Mich. 


signment. King v. Conn, 25 Ind. 425. 
41,. St) Louis) Nat. Bank, v.. Gay, 
Ais Oals 286, 30) 2) Slope DicOabe: Ve 
Grey, 20 Cal. 509. 
*“ 42. See cases supra notes 40-41. 
43. McGowan v. Budlong, 79 Pa. 
470. 
44. Martine v. Willis, 2 EH. D. 


Smith (N. Y.) 524; Diossy v. Heuber- 
er, 1 NYCityCt 18; McMann v. H. F. 
Wilcox Oil, etc., Co., 121 Okl. 167, 250 
P 780. See Cain v. Spann, 26 S. C. 
L. 258 (where the asserted claim is 
assigned after the assigned claim 
sued on, it is not available as a set- 
off thereto). But see Taylor v. New 
York, 82 N. Y. 10 [aff 20 Hun 292] 
(permitting set-off against previously 
assigned demands of claims formerly 
held by the county of New York and 
assigned to the city of New York by 
virtue of L. [1874] c¢ 304 § 2, consoli- 
dating the governments of the city 


and the county of New York); Rus- 
sellevectitheows, UsSi Ci ke 43 -(al= 
lowing set-off against assigned claim 
of assigned demand, the latter being 
assigned after the former, but before 
notice of the prior assignment). 


[a] MIllustration.—Where, after an 
assignment of defendant’s obligation 
to plaintiff by the obligee therein, de- 
fendant, before notice of such assign- 
ment, purchased a judgment recov- 
ered by a third person against the 
assigning obligee, defendant was not 
entitled to set off such judgment 
against the assignee in a suit on the 
obligation, the statutory provision to 
the effect that action should be with- 
out prejudice to any set-off or other 
defense existing at the time of or 
before notice of the assignment not 
being applicable to the situation, 
which was to be governed by the 
maxim “qui prior est tempore, potior 


est jure.” Diossy v. Heuberer, 1 NY 
City Cte Le: 
45. Who entitled to costs where 


plea of set-off or counterclaim filed 
see Costs § 19. 


46. Elliot v. Heath, 14 N. H. 131; 
Galbraith v. East Tennessee, ete., R. 
Co., 11 Heisk. (Tenn.) 169; Gates v. 
eecerain, LuOnt. 4. 216, -14 Onew BR. 


47. Webster v. Beebe, 25 Del. 161, 
77 A 769. 
48. Clarkson v. Manson, 4 Fed. 257, 


18 Blatchf. 443, 60 HowPr 45; Parker 
v. Dairymen’s League Co-op. Assoc., 
222 App. Div. 341, 226 NYS 226; 
Strathman v. Williams, etc., Co., 133 
NYS 650; Stanfield v. Rossow, 16 Oh. 
Cir. Ct. N. S. 269; La Banque D’Hoch- 
elaga v. Larue, 3 Alta. L. 42, 13 West 
LR 114. 


49. Taylor v. Harvey, 90 Nebr. 770, 
134 NW 647. 


50. Shreve v. Skeele, 31 Mo. 216; 
Blliot v, Heath, 14 No Ht) 18h; Gal- 
braith v. East Tennessee, etc., R. Co., 
11 Heisk. (Tenn.) 169; Harper v. 
Clear Fork Coal, etc., Co.,:80 W. Va. 
246, 92 SE 565. 


[a] Rule applied.—Where plaintiff 
brought an action on an account 
amounting in the aggregate to a stat- 
ed sum, but reduced by certain cred- 
its, and defendant filed a_ set-off 
amounting to a fixed sum, including 
items identical with corresponding 
items in plaintiff's credit, both ac- 
counts being admitted to be true, 
plaintiff was entitled to judgment, ex- 
cept so far as reduced by defendant’s 
set-off, consisting of items not includ- 
ed in plaintiff's credits. Shreve v. 
Skeele, 31 Mo. 216 


{[b] Where balance on book in a 
declaration in offset was found for the 
original plaintiff, that balance was 
applied in the original action and 
judgment rendered for the ultimate 
balance between the parties in the 
same manner as in a plea in set-off 
and replication in set-off in assump- 
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at least where it does not appear that plaintiff paid 
value for the assignment to him;** but there is other 
authority to the contrary.*# 


will be applied in courts of equity when conditions 
require it in order to do equity between the parties.*® 
But if a cross demand, established under a plea of 
set-off,°° recoupment,°! counterclaim,®? reconven- 


sit. Cross v. Haskins, 13 Vt. 536. 


[c] Amount from which set-off de- 
ducted.— Where, on appeal from a jus- 
tice’s court, the proof shows a larger 
sum due plaintiff than is claimed in 
his complaint, and defendant proves a 
set-off less than the amount of plain- 
tiff’s claim, the measure of recovery 
is the sum left after deducting the 
amount of the set-off from the amount 
claimed, and not from the greater 
amount proved to be due plaintiff. 
Long v. Bakefield, 48 Ala. 608. 


{d] Where defendant pleads a set- 
off, and makes a deposit in court as 
a tender of the amount of difference 
between plaintiff's claim and _ the 
amount of the set-off, plaintiff is en- 
titled to recover the amount of his 
demand, less the amount of the set-off 
the jury may find to be due from him 
to defendant. Williamson y. Baley, 
78 Mo. 636. 


[e] ‘Nominal damages.—Mere nom- 
inal damages, proved as matter of set- 
off or recoupment, is disregarded un- 
der the maxim “de minimis non curat 
lex,” in the ascertainment of the 
amount due plaintiff. Harper v. Clear 
pb re tig etc., Co., 80 W. Va. 246, 92 


51. T. L. Farrow Mercantile Co. v. 
Riggins, 14 Ala. A. 529, 71 S 963; Web- 
ster v. Beebe, 25 Del. 161, 77 A 769; 
Harper v. Clear Fork Coal, etc., Co., 
80 W. Va. 246, 92 SE 565. 


{a] Limit on amount recouped.— 
The amount of damages to which de- 
fendant is entitled, in abatement of 
the claim against him in such case, 
will be the damages to which he 
would be entitled to recover in a 
cross-action by him against plaintiff 
for the nonperformanee of his portion 
of the agreement. Overton v. Phelan, 
2 Head (Tenn.) 445. 


52. Clarkson v. Manson, 4 Fed. 257, 
18 Blatchf. 443, 60 HowPr 45. 


Cal.—Langford v. Langford, 
Cal. 507, 69 P 235. 


pre hae v. Caruthers, 17 B. Mon. 


Mo.—Ferguson, ete., Lumber Co. v. 
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Tiede, 130 Mo. A. 269, 109 SW 850; 
Turney v. Baker, 103 Mo. A. 390, 77 
Sw 479. : 


Mont.—Story v. Maclay, 3 Mont. 480. 


Nev.—Donohue vy. Pioche Mines Co., 
51 Nev. 403, 277 P 980, 279 P 759. 


N. Y.—Brinn.v. Hindleman, 181 
NYS 671 [rev 193 App. Div. 942 mem, 
184 NYS 910 mem, 196 App. Div. 941 
mem, 187 NYS 928 mem]; Gasparo- 
wicz v. Oshinsky, 146 NYS 1080. 


N. C.—J. Herbert Bate Co. y. Bry- 
ant, 190 N. C. 868, 129 SE 814. 


Ont.—Fanning v. Wales, 15 OntWN 
259. 


[a] Counterclaim need not equal 
plaintiff’s demand to be a good coun- 
terclaim. Mostyn v. West Mostyn 
Goal, ete, Co. 1° Co Py De 145. 


o16 fo? C.Jaq 
tion,®® or compensation® is less than plaintiff’s de- 
mand, he is entitled to recover the difference, but no 
more.°> And where the court has found that a set- 
off is valid in the full amount claimed, it must ap- 
ply the whole thereof to the extinguishment of the 
judgment to be offset and it is error to arbitrarily 
deduct less than the full amount found due on the 
set-off.°° It is also erroneous to render judgment 
for the full amount of plaintiff’s demand without 
deducting the amount set up by defendant’s coun- 
terclaim which plaintiff admitted defendant was en- 
titled to recover.®°* However, the amount which may 
be offset or recouped in reduction of plaintiff’s de- 
mand is limited to the amount demanded in the plea 
of recoupment or counterclaim.®® And this is so 
although the evidence shows that defendant is enti- 
tled to a greater amount than was claimed by his 
plea.°°® 


Supplemental petition. Reconvention may be 
pleaded in a supplemental petition, where defend- 
ant has set up a reconventional demand superior in 
amount to the sum claimed in the petition.®° 


Judgment.*! If there is any evidence in support 
of a counterclaim, rendition of judgment for plain- 
tiff without passing on it is erroneous and ground 
for reversal. However, a failure to decide specifi- 
cally on a counterclaim, where it is practically de- 
cided, is no error.°? Where defendant establishes 
a counterclaim to an amount equal to plaintiff’s de- 
mand, the judgment must be in favor of defendant 
without any amount being stated;°* and if defend- 


[b] Only excess recoverable.—(1) 
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shall be rendered for the excess or 


[§ 183 


ant establishes a counterclaim for an amount less 
than plaintiff’s demand, although there may be a 
finding for each party, only one judgment is proper, 
a judgment for plaintiff for the difference between 
the amounts of the findings.°® Where plaintiff is in 
default in an action in which a counterclaim is filed, 
a judgment for defendant on the counterclaim is 
proper regardless of the propriety of the court’s ac- 
tion in rendering a judgment on the merits of plain- 
tiff’s cause of action.®® 


Interest. Defendant’s noninterest-bearing claim 
should be set off against plaintiff’s interest-bearing 
claim as of the date such claim became due and 
owing.®* When defendant is owing plaintiff a much 
larger amount in damages than plaintiff owes defend- 
ant at the time the damages accrued, defendant is 
not entitled to interest on the amount owing by plain- 
tiff after the damages acecrued.®® If defendant’s 
cross demand is for unliquidated damages, he can 
only use the amount of such claim as a set-off, with- 
out interest, no interest being allowable on unliqui- 
dated damages;°® and one indebted on a liquidated 
demand who elaims an unliquidated set-off amount- 
ing to much less than the debt, is liable for interest 
upon the amount which he admits to be due.79 So 
where plaintiff sues on a demand bearing interest, 
and defendant pleads a discount not drawing inter- 
est, plaintiff is entitled to caleulate interest on his 
whole demand up to the time of the verdict.71 Con- 
versely, where plaintiff’s demand does not bear inter- 
terest, and defendant pleads a demand drawing inter- 
est, the jury must give interest on the set-off to the 


claim, and that a judgment for plain- 


Where defendant establishes a_ coun- 
terclaim for a sum less than that of 
plaintiff's demand, plaintiff is only en- 
titled to recover the difference be- 
tween the amount of his demand and 
that of defendant. Pyramid Dress 
Co. v. Erdrich, 172 NYS 187; New 
York Cornice, ete., Works v. Zipkin, 
114 NYS 58. (2) Thus where the buy- 
er, who has accepted some of the de- 
fective goods, brings action for breach 
of warranty, and the seller counter- 
claims for the unpaid agreed price, 
the buyer can recover as damages 
only to the extent that it shows such 
damages to exceed the unpaid agreed 
price. Pyramid: Dress Co. v. Erdrich, 
172 NYS 187. 


[c] Reduction of stock due plain- 
tiff.—In action on defendant’s prom- 
ise to pay a specified sum of money or 
a specified number of shares of stock 
at plaintiff's option, in which defend- 
ant counterclaimed on a promissory 
note, the court, under Rev. L. § 5268, 
did not err in applying defendant’s 
counterclaim to a reduction of plain- 
tiff’s demand by deducting a number 
of shares equivalent to ‘the amount 
claimed by defendant, where plaintiff 
was allowed a recovery in stock rath- 
er than in money. Donohue vy. Pioche 
Mines Co., 51 Nev. 408, 277 P 980, 279 
P59: 


53. Payne v. Amos Kent Brick, 
CtCeY Oo. 110) La) 0,) 34S 763; )Or- 
leans Nav. Co. y. Bingey, 6 Mart. N. S. 
(La.) 688. 


54, Stewart v. Harper, 16 La. Ann, 
181; Poitras v. Thibeault, 18 Que. Pr. 
hikes 


55. Doering v. Davenport, 45 Ind. 
A. 465, 91 NE 243 (a statute providing 
that if defendant’s claim exceeds 
plaintiff's claim as proved, judgment 


for any affirmative relief to which de- 
fendant is entitled, not only author- 
izes a judgment for the amount found 
to be due on a set-off in excess of 
plaintiff’s claim, but for a less amount 
as well; and where defendant estab- 
lishes a less amount on a set-off than 
plaintiff’s claim, it must be deducted 
from the amount found for plaintiff). 


56. Montgomery v. Gallas, (Tex. 
Civ. A.) 257 SW 956. 


57. Fish v. Hahn, 
173, 108 NYS 782, 


58. Sturges, etc., Mfg. Co. v. Root 
Dairy Supply Co., 186 Ill. A. 52; Itkin 
NF ora See Co., 130 NYS 


59. Itkin v. 
Co., 1830 NYS 234. 


60. Parker v. Starkweather, 6 Mart, 
N. S. (La.) 609. 


61. For excess over  plaintiff’s 
cause of action see infra §§ 187-193. 


62. Bellock v. Weitzer, 144 App. 
Divs (292, 129) NVSe Liss) Cohen” vy: 
Yalkut, 140 NYS 524; Schaffer v. 
Fihrer, 133 NYS 921. 


moon Essex v. Day, 52 Conn. 483, 1 A 


64. Strathman v. 
Co., 183 NYS 650. 


65. Gordon v. Steinmetz, 71 Oh. St. 
372, 73 NE 512. See Rosenberg v. 
Aldhaus, 132 NYS 369 (a statute pro- 
viding that where a counterclaim is 
established which equals plaintiff’s 
demand, a judgment must be in fa- 
vor of defendant, and where it is less 
than plaintiff’s demand, plaintiff shall 
have judgment for the residue only, 
the court is not thereby required to 
make a separate finding on a counter- 


124 App. Div. 


Abramson-Engesser 


Williams, etce., 


tiff and against defendant for the 
amount demanded in the complaint 
without referring to the counterclaim 
specifically was a sufficient finding 
that defendant was not entitled to 
take anything by his counterclaim). 
But see Fanning v. Wales, 15 OntWN 
259 (in an action where a counterclaim 
is filed, if defendant establishes his 
counterclaim for a less amount than 
plaintiff's demand, a judgment should 
be rendered for the amount of plain- 
tiff's demand and a judgment for the 
amount of defendant’s counterclaim). 


66. Gooding v. Vaught Mo. A, 
279 SW 208. we , 
67. Willett v. Schmeiser Mfg. Co., 


82 Cal. A. 249, 255 P 529. See Brown 
v. Montgomery, 19 Tex. Civ. A. 548, 
47 SW 803 (the claim of one sued on 
an interest-bearing debt should be 
set off against the debt as of the 
time the claim became due, and not 
the time of trial). 


68. Kirby Lumber Co. v. Cum- 
i ot Dex. Civ, “A. 2:07) 12am Cn 


69. Smith v. Gray, 316 Ill. 488, 147 
NE 459 [rev 232 Ill. A. 624]. 


70. Henrylyn Orchards Co. v. F. W. 
Meneray Crescent Nursery Co., 55 
Colo. 438, 439, 135 P 980. “Certainly 
a debtor can not defeat the running 
of interest against him for the part 
of a debt which he admits that he 
owes, and which would otherwise 
draw interest, by simply making a 
claim of an_ unliquidated set-off 
against the whole debt.’”’ Henrylyn 
Orchards Co. v. F. W. Meneray Cres- 
cent Nursery Co., supra. 


aus Rogers v. Russell, 10 S. C. L. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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time the verdict is rendered in the action, and reduce 
plaintiff’s demand by the amount of the set-off and 
such interest.?? 


[§ 184] B. Hlection of Defendant To Interpose 
Cross Demand or Bring Independent Action—1l. In 
General. The common law does not recognize the 
principle of compensation and extinguishment of 
debts by the mere operation of law as established 
and maintained by the civil law;7* and unless oth- 
erwise provided by statute,‘* mutual indebtedness 
does not work an extinguishment of the respective 
debts, without an application of them to each other 
by the concurrent acts of the parties.7® In the ab- 
sence of statute providing otherwise,’*® a defendant 
holding a claim against plaintiff is not compelled to 
avail himself of it but has the option of pleading 
the same by way of set-off in an action against him, 
or of making it the ground of an independent ac- 
tion,’* or ot relying on it as a defense to another 
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sence of statute providing otherwise,’?® defendant 
is not obliged to set up matter available to him by 
way of recoupment®® or counterclaim,*! but may 
make it the ground of an independent action®? as 
in the case of a set-off.8* Plaintiff in a suit, against 
whom a cross demand of the character under con- 
sideration exists, has no power or option in the prem- 
ises, but must submit to whatever course defendant 
elects to pursue.** Nevertheless, where defendant 
has exercised the option, he cannot thereafter recede 
from his stand, but must abide by his choice,*® 
and if he elects to bring the cross action he is bound 
thereby, at least until he abandons it by dismissing 
the suit.8® 


Judgments.57 A judgment in such action is a 
final and conclusive adjudication of the cross de- 
mand, binding upon both parties,** and defendant is 
thereby precluded from bringing any further action 
on his eross demand, although it may exceed the 


action by the same plaintiff.*§ 


eGans Morse v. Ellerbe, 38 S. Cc. L. 
73. Small v. Strong, 2 Ark. 198. 
74. See cases infra this note. 


[a] In Ohio (1) it is provided by 
statute that when cross-demands have 
existence between persons under such 
circumstances that if one had brought 
an action against the other a set-off 
could have been set up, and that the 
two demands must be deemed com- 
pensated so far as they equal each oth- 
er, and it has been held that this 
statute applies to a case where a judg- 
ment creditor seeks by action against 
his debtor to set off a balance due 
from his debtor in. the judgment 
against a balance due such debtor 
from the plaintiff upon another judg- 
ment, and the right to have such set- 
off is not affected by the fact that five 
years elapsed after the rendition of 
plaintiff's judgment without the is- 
sue of execution, nor by the fact that 
the judgment debtor (defendant) who 
resists such set-off has, after the ren- 
dition of the plaintiff’s judgment, as- 
signed his judgment, for value, to a 
third person who at the time was 
ignorant of the indebtedness of his 
assignor to plaintiff. Oliver v. Canan, 
71 Oh. St. 360, 73 NE 466. (2) It has 
further been held that the statute for- 
bids the allowance to one of the de- 
mand against him on a claim of ex- 
emption even though such claimant 
may be entitled under the exemption 
statutes to hold exempt a sum equal 
to the demand against him. Serhant 
v. Haker, 73 Oh. St. 250, 76 NE 943. 


75. Post v. Carmalt, 2 Watts & S. 
(Pa.) 70, 37 AmD 484; Hinckly v. 
Walters, 9 Watts (Pa.) 179, 8 Watts 
260; Carmalt v. Post, 8 Watts (Pa.) 
on Himes v. Barnitz, 8 Watts (Pa.) 


76. See infra § 185. 
77. Ala.—Riddle v. McLester-Van 
Hoose Co., 145 Ala. 307, 40 S 101; 


Roach v. Privett, 90 Ala. 391, 7S 808, 
24 AmSR 819; Weaver v. Brown, 87 
Ala. 533, 6 S 354; Wharton v. King, 
69 Ala. 365; Broughton v. McIntosh, 
1 Ala. 103; De Sylva v. Henry, 3 Port. 
132; Garrow v. Carpenter, 1 Port. 359. 


Cal.—Stoddard v. Treadwell, 26 Cal. 
294; Hobbs v. Duff, 23 Cal., 596. 


Tll.— Quick v. Lemon, 105 Ill. 578; 
Chicago, ete., R. Co. v. Field, 86 wl. 


270; Morton v. Bailey, 2 Ill. 213, 27 
AmD 767; Farrow v. Flatt, 61 TERA 
118. 


Ind.—Rankin v. Harper, 4 Ind. 585; 
' Judah v. Brandon, 5 Blackf. 506. 


So also, in the ab- 


Me.—Bartlett v. Pearson, 29 Me. 9. 


Md.—Hall v. U. S. Insurance Co., 5 
Gill 484. 


Mass.—Endicott-Johnson Co. 
Simpson, 206 Mass. 14, 91 NE 1012: 
Fiske v. Steele, 152 Mass. 260, 25 NE 
291; Minor v. Walter, 17 Mass. 237. 


Mich.—Huntoon v. Russell, 41 Mich. 
316, 2 NW 38; McEwen v. Bigelow, 40 
Mich. 215. 


N. Y.—Fabbricotti v. Launitz, 5 N. 
Y. Super. 743; Batterman vy. Pierce, 3 
ST a 


N. C.—Woody v. Jordan, 69 N. C. 
189; Battle v. Thompson, 65 N.C. 406; 
Mizell v. Moore, 29 N. C. 255. 


Pa.—Himes v. Barnitz, 8 Watts 39. 


Va.—Trimyer v. Pollard, 5 Gratt. 
(46 Va.) 460. 


Eng.—Eastmure v. Laws, 5 Bing. N. 
Cas. 444, 35 ECL 241, 132 Reprint 
1170; Baskerville v. Brown, 2 Burr. 
1229, 97 Reprint 804, W. BI. 293, 96 
Reprint 164; Brown vy. Pigeon, 2 
Campb. 594, 170 Reprint 1263; Bris- 
bane v. Dacres, 5 Taunt. 143, 1 ECL 
45, 128 Reprint 641. 


“Tt never was supposed that if one 
man sues another, the defendant is 
obliged to set off the debt due to him 
from the plaintiff, and that if he did 
not choose to do it, his demand could 
be considered in any respect impaired, 
or his right to recover it affected.” 
PDoe v. Barnitz, 8 Watts (Pa.) 39, 


[a] Defendant is not required to 
plead his equitable set-offs at law, but 
may come into equity, after a judg- 
ment at law, to establish his set-offs 
and enjoin the judgment. De Sylva v. 
Henry, 3 Port. (Ala.) 132; Hall v. U. 
S. Ins. Co., 5 Gill (Md.) 484; Terry 
v. Wooding, 2 Patt. & H. (Va.) 178. 


78. Roach v. Privett, 90 Ala. 291, 
7 S 808, 24 AmSR 819; Weaver vy. 
Brown, 87 Ala. 5338, 6 S 354. 


79. See infra § 185. 


60. Ark.—Desha v. Robinson, 
Ark. 228. 


Del.—Edge Moor Iron Co. v. Brown 
Hoisting Mach. Co., 62 A 1054. 


Tll—Selz v. Stafford, 284 Ill. 
120 NE 462. 


Ind.—Rankin v. Harper, 4 Ind. 585. 


Ky.—Jefferson v. Western Nat. 
Bank, 144 Ky. 62, 138 SW 308. 


Me.—Winthrop Sav. Bank v. Jack- 
son, 67 Me. 570, 24 AmR 56, 
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amount of plaintiff’s claim.®® 


No injustice results 


Mich.—Baker v. Morehouse, 48 
Mich. 334, 12 NW 170; Ward v. Fel- 
lers, 3 Mich. 281. 


N. Y.—Dunham v. Bower, 77 N. Y. 
76, 33 AmR 570; McKnight v. Devlin, 
52 N. Y. 399, 11 AmR 715; Gillespie 
v. Torrance, 25 N. Y. 306, 82 AmD 355; 
Bellinger v. Craigue, 31 Barb. 534; 
Ogden v. Coddington, 2 E. D. Smith 
317; Batterman v. Pierce, 3 Hill 171. 


81. U. S.—Bank of Commerce, ete. 
NO OaTS Te 261 Fed. 97 [aff 265 Fed. 


Cal.—Ayres v. Bensley, 32 Cal. 620. 
Ill.—Quick v. Lemon, 105 Ill. 578. 
Ky.—Waller v. Bowles, 10 KyL 875. 


Mich.—Baker v. Morehouse, 48 
Mich. 334, 12 NW 170 (holding, how- 
ever, that the statute discourages the 
withholding of such demands by re- 
fusing to give costs in a subsequent 
independent suit thereon). 


N. Y.—Gillespie v. Torrance, 25 N. 
Y. 306, 82 AmD 355 [aff 17 N. Y. Su- 
per. 36, 7 AbbPr 462]; Rando v. New 
York Nat. Park Bank, 137 App. Div. 
190, 121 NYS 1048; Miller v. Baillard, 


124 App. Div. 555, 108 NYS 973; In- 
Slee v. Hampton, 8 Hun 230; Peck v. 
Minot, 27 N. Super. 323 [aff 4 


Mranser. Aceon is 
N. Y. Super. 667; 
4 E. D. Smith 285; 
v. Moler, 3 Mise. 


Halsey v. Carter, 8 
Lignot v. Redding, 
John Douglass Co. 
373, 22 NYS 1045, 

30 AbbNCas 293; Potter v. Gates, 9 

NYS_ 87; Tuckerman v. .Corbin, 66 

HowPr 404; Welch v. Hazelton, 14 

HowPr 97. 


N. C.—Union Trust Co. v. McKinne, 
179 N. C, 328, 102 SE 385; Mauney v. 
Hamilton, 132 N. C. 303, 43 SE 903; 
Blackwell Durham Tobacco Co. v. Me- 
Elwee, 94 N. C. 425; Francis v. Ed- 
wards).7 TNC eet 3 ‘Woody v. Jordan, 
69 N. C. 189. 


Oh.—Witte v. Lockwood, 39 Oh. St. 
141; Engel v. Rothman, 35 Oh. (Gigs 
Ct NaS: 475; Thompson vy. Treat, 23 
Oh; Cir. Ct. N. S. 67. 


82. See cases supra notes 80, 81. 
83. See supra text and note 77. 
84. Wharton v. King, 69 Ala. 365. 
85. Hunt v. Taft, 100 Mass. 91. 

86. Rankin v. Harper, 4 Ind. 585, 


87. For excess over plaintiff’s 
cause of action see infra §§ 187-193. 


88. Locke v. Locke, 57 Ala. 473; 
Silberstein v. Begun, 232 N. Y. 319, 
133 NE 904. 


89. Riddle v. McLester-Van Hoose 
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from this rule, it is said, because it is optional with 
defendant whether he will use his claim as a cross 
demand in plaintiff’s action.®° 


Where a debtor has a set-off equally applicable to 
two defendants against him, it is not for him to elect 
which of the demands he will satisfy by his set-off; 
but the court will direct the application according to 
the equities between the parties.?! 


[§ 185] 2. Under Statutes and Rules of Court. 
Set-off.°* By the provisions of the statutes®’ of 
some jurisdictions, a defendant is compelled, when an 
action is brought in any court against him in which a 
set-off may be made, to claim a set-off in such action, 
and he is precluded from bringing an action for 
such demands as he might set off;°* and in other ju- 
risdictions in actions in justices’ courts, defendant 
must set off any claim he has against plaintiff and 
failure to do so bars him from maintaining an action 
thereon,®® or from setting up such set-off in a subse- 
quent action.°® Nevertheless, in order that a suit 
may be barred by the operation of a statute of this 
character, it must appear that the first suit was one in 
which a set-off might be had,®* and that the claim 
sued on in the second action was a proper subject 
of set-off in the first action and might have been so 
employed.®* And it has also been held that statutes 
of this character have no application unless the claim 
of plaintiff in the action in which the set-off could 
have been made was litigated to final judgment,°? 
and that one of two joint defendants need not set 
off his individual claim against plaintiff’s claim or 
be debarred from recovering it by any after-suit 
since to set off his claim would compel him to make 
payment on account of his joint defendant and to 


Co., 145 Ala. 307, 40 S 101; South, etc., 96. 

Alabama R. Co. Vv. Henlein, 56 Ala.| (N. Y.) 428 
868; McLane v. Miller, 12 Ala. 643; 97 
Brunson v. Martin, 17 Ark. 270; Brit- ; 
ton v. Turner, 6 N. H. 481, 26 AmD 
713; Silberstein v. Begun, ‘232 N. Y. 98. 
319, 133 NE 904. 137; 


[a] As otherwise expressed “hav- 
ing defeated the plaintiff's recovery 
against him, he must be held to a re- 
lease or remittur of the residue of his 
demand.” Riddle v. McLester-Van 


[a] 
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Serjeant v. Holmes, 3 Johns, 


Allen v. Horton, 7 Johns. (N. 
23. 


a 


[§§ 184-186 


accept him as his debtor in place of plaintiff. 


Counterclaim.” By the provisions of the statutes 
of some jurisdictions,? if defendant has a claim 
against plaintiff which may be set up by way of coun- 
terclaim in the action, and fails to do so, he will be 
precluded from bringing an action on such claim,* or 
pleading it by way of counterclaim in a subsequent 
action against him by the same plaintiff;° but, in or- 
der for the bar to operate, it must appear affirmative- 
ly from the pleadings that the case falls within the 
class mentioned in the statute defining a counter- 
elaim,® and there must be some legal relationship be- 
tween the ground of recovery mentioned in the coun- 
terclaim and the subject of plaintiff’s action as dis- 
closed in his complaint, and if the causes of action 
exist independently of each other, the one need not 
be asserted as a counterclaim in the action upon the 
other.’ The filing of a counterclaim in the chancery 
court is not made compulsory by a rule of court pro- 
viding that “any matter being the proper subject of 
a cross-bill under the existing practice may be set 
up by counterclaim.”8 


[§ 186] C. Admission of Plaintiff’s Cause of Ac- 
tion. In the absence of special statutory regulation 
of the subject, there is some conflict of opinion as 
to whether the pleading of a recoupment, set-off, 
counterclaim, or reconvention constitutes an admis- 
sion of plaintiff’s cause of action.°® 


Recoupment.t® In some jurisdictions, it is held 
that a plea of recoupment admits plaintiff’s cause of 
action,+? and alleges a cause of action in defendant’s 
behalf growing out of a breach of some other part 
of the contract upon which the action is founded, or 
for some other cause connected with the contract.1? 


been on trial for about eight days, 
and just before it was expected to 
go to the jury, was properly overrul- 
ed as too technical. Rialto Constr. 
Co. v. Reed, 17 Cal. A. 29, 118 P 473. 


Kaufman vy. Cooper, 39 Mont. 
146, 101 P 969. 


7. Kaufman vy. Cooper, supra; Bau- 
tista v. Jimenez, 24 Philippine 111. 
To same effect Machado v. Borges, 


Leischke v. Miller, 100 Ill. A. 
Caldwell v. Evans, 39 Ill. A. 613; 6. 
Boylan v. Vighte, 2 N. 
cock v. Peck, 4 Den. (N. Y.) 292. 


Rule applied.—The claim of 
plaintiff in a given ease for unliqui- 


J. lu. 39); Bab- 


foose 'Co., 145 Ala. 307, 312, 40° -S 
101. 


[b] Basis of rule is that a party 
cannot split up an entire cause of ac- 
tion and maintain several actions, 
each for part of his demand. South, 
ete>s, Alabama R. Co. v. Henlein, 56 
Ala. 368; Silberstein v. Begun, 232 N. 
Y. 319, 133 NE 904. 


90. Silberstein v. Begun, 232 N. Y. 
819, 1838 NE 904. 


91. Tallmadge vy. Fishkill Iron Co., 
4 Barb. (N. Y.) 382. 


92. Defined see supra § 2. 
93. See statutory provisions. 


94. Johnson vy. Pennington, 15 N. 
Ja 1855) renry v.. Milham, 18 N:. J. 
L. 266; Schenck v. Schenck, 10 N. J. 
eros sicere veya sapen 3) Nid, 
Ti) 2:87. 


95. Inslee v. Hampton, 8 Hun (N. 
Y.) 230; Felpel v. Hershour, 128 Pa. 
587, 18 A 419; Shoup v. Shoup, 15 Pa. 
861; Seiner v. Mason, 18 Pa. Dist. 
204; Watt v. Caesar, 15 Pa. Dist. 198; 


Stanton v. Gunther, 1 LackLegRec 
(Pa.) 404; Turk v. Shein, 55 W. Va. 
466, 47 SH 253. 


dated damages arising out of a tort, 
totally disconnected from defendant's 
claim against plaintiff upon a note on 
which suit had been previously 
brought, is not such a claim or de- 
mand as should have been brought 
forward and adjusted in the suit up- 
on said note. Caldwell v. Evans, 39 
Ti), Av 6235 


99. Turk v. Shein, 55 W. Va. 466, 
47 SE 253. 


fen Allebach v. Sanbe, 17 Pa. Dist. 


2. Defined see supra § 11. 
3. See statutory provisions. 


4 Kaufman v. Cooper, 39 Mont. 
146, 101 P 969; Bautista v. Jimenez, 
24 Philippine 111. 


5. Baker v. Hilers Music Co., 
Cal. 652, 166 P 1006. 


[a] Waiver of objection.—In an 
action in which defendant filed a coun- 
terclaim covering the basis of a prior 
action by him against plaintiff, an ob- 
jection to the maintenance of plain- 
tiff’s suit, on the ground of the failure 
to present a counterclaim therefor in 
the prior action by defendant, raised 
for the first time after the case had 


175 


170 Cal. 501, 150 P 351. 


8. Yeskel’ v.. Gross, 105 N. J:. Li: 
308, 144 A 312 [aff 106 N. J. L. 611, 
148 A 920]. 


9. See cases infra this section. 
10. Defined see supra § 1. 


11. Jones v. Moore, 42 Mo. 413; 
Vassear v. Livingston, 13 N. Y. 248; 
Nichols vo. Dusenbury,, 2) N. GY. «23385 
Baker v. Nussbaum, 1 Hilt. (N. Y.) 
549; Boston Silk, ete., Mills v. Eull, 
31 N. Y. Super. 359, 6 AbbPrNS 319, 
37 HowPr 299; Xenia Branch Bank vy. 
Lee, 7 AbbPr (N. Y.) 372. 


[a] Rule applied.—In an action on 
a draft for a designated amount, 
where defendant alleged that it was 
given in payment of certain property 
purchased by him from plaintiff and 
warranted by the latter to be of a cer- 
tain quality, and alleged a breach of 
the warranty and claimed to recoup 
damages therefor in a certain sum, 
the answer amounted to an admission 
of plaintiff's cause of action. ieee 
v. Nussbaum, 1 Hilt. (N. Y.) 5 


12. WVassear v. Livingston, 13 N. Y. 
ee Nichols v. Dusenbury, 2 N. Y. 
a . 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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In other jurisdictions it has been held that a plea 
of recoupment does not confess plaintiff’s cause of 
action*® but asserts that plaintiff has no demand, 
or right to demand the amount claimed;!* and this 
rule, in a jurisdiction where it obtains, has been af- 
firmed by express statutory provision;!®° and, fur- 
ther, it has been held that while a plea of recoup- 
ment alone is equivalent to an admission of plain- 
tiff’s claim, a plea of nonassumpsit accompanied by a 
plea of recoupment, or a notice of recoupment, will 
not have that effeet.1° Under the construction put 
upon some statutes and rules of court, it has been 
held that where defendant admits part of the in- 
debtedness under a contract sued on by plaintiff and 
claims the right to recoup as to the other part, the 
court has power to render judgment for the amount 
so admitted, and submit the issue as to the balance 
to the jury.?7 


Set-off.1° According to the weight of authority, a 
plea of set-off is one of confession and avoidance,?® 
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and admits plaintiff’s cause of action?® in the ab- 
sence of a statute providing to the contrary;?! and 
this is especially true where the wording of the plea 
is such that an admission is necessarily implied ;?? 
and where the foregoing view prevails, if defendant 
fails to establish his set-off, judgment should be ren- 
dered against him for plaintiff’s demand.?? In some 
jurisdictions, in contradiction of the foregoing views, 
it is. held that the filing of a plea of set-off does not 
constitute an admission of plaintiff’s cause of ac- 
tion** at least if the general issue is filed, the effect 
of it being to deny the whole claim.?° 


Counterclaim.?° The wording of a counterclaim 
may be such that it cannot be otherwise construed 
than as an admission of the cause of action set out 
in the complaint ;?" and some decisions hold without 
qualification that a cause of action set up in the 
complaint is admitted by the pleading of a counter- 


claim in the answer,?® although there was no specific 


13. Carolina-Portland Cement Co. 
v. Alabama Constr. Co., 162 Ala. 380, 
50 S 332; Merchants’ Bank v. Acme 
Lumber, etce., Co., 160 Ala. 435, 49 S 
782; Peirce v. Sholtey, 190 Ill. A. 341. 


14. Carolina-Portland Cement Co. 
v. Alabama Constr. Co., 162 Ala. 380, 
50 S 332. 


15. See Alabama Power Co. 
Kendrick, 219 Ala. 692, 123 S 215. 


16. Hornblower v. George Wash- 
ington Univ., 31 App. (D. C.) 64, 14 
AnnCas 696. 


Vv. 


17. Severin v. Conway, 172 Ill. A. 
Dy he 

18. Defined see supra § 2. 

19. Alabama Power Co. v. Kend- 
mick, » 209) Ala. 692, 123 S) 2455) St. 
Louis, etc., Packet Co. v. McPeters, 


124 Ala. 451, 27 S 518; Ansley v. Pied- 
mont Bank, 113 Ala. 467, 21 S 59, 59 


AmSR 122; Smith v. Bellrose, 200 Ill. 
A. 368. 
“Such a plea ‘confesses the debt 


sued on, but says the plaintiff ought 
not to have judgment therefor be- 
cause he owes the defendant a debt, 
which the latter elects and offers to 
set-off against the claim in suit.’” 
St. Louis, etc., Packet Co. v. McPeters, 
124 Ala. 451, 455, 27 S 518. 


20. Ala.—May Hosiery Mills v. 
Munford Cotton Mills, 205 Ala. 27, 87 
S 674; Mizell v. Clio Farmers’ Bank, 
180 Ala. 568, 61 S 272; St. Louis,. etc., 
Packet Co. v. McPeters, 124 Ala. 451, 
27 S 518; Ansley v. Piedmont Bank, 
113 Ala. 467, 21 S 59, 59 AmSR 122. 


Ill.— Raymond v. Kerker, 81 Ill. 381; 
Smith v. Bellrose, 200 Ill. A. 368. See 
World Pub. Co. v. Fisher, 197 Ill. A. 
641 (in an action to recover on a con- 
tract, where defendant pleads set-off, 
a ruling that under the pleadings in 
the case and the court rules applica- 
ble thereto plaintiff's claim was ad- 
mitted, and that the affirmative of the 
issue was with defendant on his set- 
off, is accepted by defendant by of- 
fering evidence to prove the set-off). 
Apparently contra Peirce v. Sholtey, 
190 Ill. A. 341. 


Mo.—Jones v. Moore, 42 Mo. 413. 


N. Y.—Gregory v. Trainor, 4 E. D. 
Smith 58. 


“By pleading set-off, the defendant 
says to the plaintiff: It is true I owe 
you as you claim; .but you owe me 
certain amounts, by independent obli- 
gations, so it is not just that you 
should insist on collecting from me, 
while I have a claim on which I could 
immediately sue you and recover.” 


Merchants Bank v. Acme Lumber, etc., 
Co., 160 Ala. 435, 441, 49 S 782. 


[a] Rule applied.—In a buyer’s ac- 
tion for breach of a contract of sale, 
pleas of set-off, alleging the buyer’s 
breach of similar contracts, admit- 
ted the validity of the contract sued 
on and defendant’s liability to answer 
for the damage proximately resulting 
from its breach of that contract as 
alleged. May Hosiery Mills v. Mun- 
es Cotton Mills, 205 Ala. 27, 87 S 


21. See cases infra this note. 


[a] In Alabama (1) where as al- 
ready shown, it has been uniformly 
held that a plea of set-off admitted 
plaintiff's cause of action (see supra 
text and note 20), (2) it is expressly 
provided by statute that defendant 
may plead set-off or recoupment al- 
though he does not confess plaintiff’s 
claim or demand and that a verdict 
and judgment may be rendered on his 
plea although plaintiff fail as to his 
entire claim (Alabama Power Co. v. 
Kendrick, 219 Ala. 692, 123 S 215). 
(3) “The clear effect of the statute is 
to authorize, in the form of plea of 
recoupment or set-off, a cross-action 
which stands on its own merit, within 
the limit of the rules of law govern- 
ing such plea, that the matter pleaded 
must arise out of the same transac- 
tion as is involved in the plaintiff's 
complaint, and in no way changes the 
law of negligence as recognized and 
declared in our cases.” Alabama 
Power Co. v. Kendrick, 219 Ala. 692, 
123 S 215, 218. 


22. U. S. Fashion, 
Schmidt, 209 Ill. A. 240. 


[a] Thus in an action for goods 
sold to defendant, a claim of set-off 
for a certain sum “less” the amount 
sued for constitutes an admission by 
pleading of the cause of action which 
makes a prima facie case for plaintiff, 
and casts on defendant the burden of 
proving set-off. U. S. Fashion, ete., 
Co. v. Schmidt, 209 Ill. A. 240. 


23. Raymond v. Kerker, 81 Ill. 381; 
Gregory v. Trainor, 4 E. D. Smith (N. 
Ya)ediSs 


“The doctrine is, the plea of set-off 
is an acknowledgment of the justice 
of the plaintiff's demand, and failing 
in the proof, the judgment must be 
for the plaintiff's demand. 3 Bl. Com. 
304, (Cooley’s Ed).” Raymond v. 
Kerker, 81 Ill. 381, 382. 


24. Palliser v. Duff, 5 Que. Pr. 7. 


[a] In Kentucky it has been held, 
in accordance with the well-settled 


etcy, = 'Cow vy. 


practice that defendant may plead one 
matter of defense to part of plaintiff's 
demand, and, in the same plea, anoth- 
er matter of defense to the residue 
of the demand, it is admissible for 
defendant to oppose a defense, as of 
payment, performance, ete., to a part 
of plaintiff’s claim and plead a set-off 
as to the remainder. Taylor v. Wei- 
ster, 1 Litt. 355; Roebuck v. Tennis, 
5D. B. Mone 82. 


[b] In Pennsylvania it is held that 
notwithstanding the act of 1705 (Pur- 
don Dig. p 668), which authorizes a 
plea of set-off only when defendant 
cannot gainsay the deed, bargain, or 
assumption on which he is sued, under 
the prevailing practice defendant, sued 
on a contract, may deny the contract 
and at the same time claim a set-off. 
pauses v. Rainey, 31 PittsbLegJNS 


25. Oliver v. Noel Constr. Co., 109 
Md. 465, 71 A 959. 


26. Defined see supra § 11. 


27. Hildreth v. Hudloe, (Mo. A.) 
me SW 747; Skinker v. Clute, 9 Nev. 


[a] Rule applied.—(1) A counter- 
claim alleging that plaintiff was in- 
debted to defendant “after allowing 
the claim sued upon,” and referring 
to a statement made a part thereof 
which credited the amount sued for 
admits the correctness of plaintiff’s 
demand. Hildreth v. Hudloe, (Mo. A.) 
282 SW 747. (2) In an action brought 
to recover a designated amount for 
goods sold and delivered, the answer 
admitting receipt of the goods did not 
deny their value and that no part of 
it had been paid, but did deny all in- 
debtedness and set up as a counter- 
claim breach of the contract arising 
out of the transaction sued upon and 
asked damages therefor in a desig- 
nated Sum. It was held that the rea- 
sonable construction of this pleading 
is an admission of plaintiff's claim 
to the extent set forth in the com- 
plaint, subject to defendant’s coun- 
ae Skinker v. Clute, 9 Nev. 


28. Paine v. Sherwood, 21 Minn. 
225; Paine v. Sherwood, 19 Minn. 
315; Koempel v. Shaw, 13 Minn. 488; 
Whalon v. Aldrich, 8 Minn. 346; Ma- 
son v. Heyward, 3 Minn. 182. 


[a] In Minnesota the rule under 
the Minnesota decisions above stated 
was abrogated by L. (1883) ¢ 101 § 1, 
providing that “the pleading of a set- 
off or counterclaim by a defendant 
, - Shall not be held or construed 
to be an admission of any cause of 
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admission of the indebtedness pleaded by plaintiff.?° 
On the other hand, in other decisions it has been 
variously held that a counterclaim may be set up 
without conceding the existence of a cause of ac- 
tion,®° that defendant’s counterclaim jointly with 
his codefendant for offsets to plaintiff’s account, in 
an action for goods sold, did not create an estoppel, 
nor constitute an admission of his liability on plain- 
tiff’s cause of action against the codefendant, where 
in his answer, separately from counterclaim, he de- 
nied the allegations of the complaint relating to such 
account,*! and that under a statute providing that 
the answer shall contain, first, a general or specific 
denial of each allegation of the petition controverted 
by defendant, and second, a statement of any new 
matter constituting a defense, counterclaim, or set- 
off, defendant need not admit the truth of facts 
alleged in plaintiff’s petition as a condition preced- 
ent to his maintaining a counterclaim.*? 


Compensation.** It is the essence of the civil law 
plea in compensation elsewhere defined*+ that it ad- 
mits the debt sued on.*° However, one pleading com- 
pensation may admit only part of his opponent’s 
claim and set up a reconventional demand against 


action on the part of the plaintiff 
against such defendant.” Trainor v. 
Worman, 34 Minn. 237, 25 NW 401 
[overr on rearg Trainor vy. Worman, 


40. 
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Sherer-Gillett Co. v. 
153 La. 304, 95 S 777. 


“Both parties are claiming rights 


Ref 
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such portion.?® But if this is not done and a plea 
of compensation is made generally this a mits the 
correctness of the demand sued on.37 


Reconvention®* for damages for nondelivery of 
goods shipped by a consignee, when sued for freight, 
admits his ownership and authorizes personal judg- 
ment against him, under a prayer for general relief, 
on a claim to be satisfied out of the goods.*® Where 
defendant admitted the contract sued on and asked 
judgment in reconvention for the amount paid there- 
under and damages for plaintiff’s nonperformance 
without pleading that the contract was a nudum pac- 
tum, such question dropped out of the case, although 
defendant attempted to reserve its rights under an 
overruled exception.*° 


[§ 187] D. Right to Judgment for Excess Over 
Plaintiff's Cause of Action‘1—1. In General—a. Re- 
coupmentt?—(1) In General. While the contrary 
view has been taken,** it is elsewhere well settled 
that, in the absence of statutory provision to the 
contrary,** matter availed of by way of recoupment 
only goes in reduction or extinguishment of damages 
and cannot be made the ground for an affirmative 
judgment for damages in defendant’s favor,*® and 
Bennett, [66 Fla. 317, 63 S 581. 


Ga.—Lufburrow v. Henderson, 30 
Ga. 482. Statutory change of rule 


33 Minn. 484, 24 NW 297]. 


29. Calara Valley Realty Co. v. 
Smith, 29 Cal. A. 589, 156 P 369. 


30. Citizens’ Nat. Bank vy. Gardner, 
147 Iowa 695, 125 NW 161. 


[a] For instance a guardian of an 
incompetent chattel mortgagor may, 
as in this case, counterclaim against 
a suit to foreclose the mortgages for 
payments made by the mortgagor 
from a sale of part of the mortgaged 
property, without conceding thereby 
the validity of the mortgages. Citi- 
zens’ Nat. Bank v. Gardner, 147 Iowa 
695, 125 NW 161. 


ree ayn v. Shields, 69 Cal, A. 515, 
Qo P58. 


32. Tee Register Co. v. 
American Case, etc., Co., 8 OhNPNS 
415, 420. 


“When a defendant can truthfully 
deny the allegations of a petition, he 
is not required to admit them to be 
true in fact as a condition upon which 
he may avail himself of new matter 
in defense. He may deny as one de- 
fense, but failing in that defense he 
is not precluded from proof of new 
matter which is itself a defense by 
reason of being the basis of an off-set 
or counterclaim.” McCaskey Register 


Co. v. American Case, etc., Co., supra. 
.83. Defined see supra § 14. 
34. See supra § 14. 
35. Peter Gardner Cooperage Co. v. 


Gilbert Hattier Co., 9 La. A. (Orleans) 
18. 


Dorwin v. Wiltz, 11 La. Ann. 
514. See Davis v. Stone, 9 La. Ann. 
126 (where the amount pleaded in 
compensation is less than what would 
be due under the contract as stated 
by defendant to have existed, the plea 
does not admit the whole claim of 
plaintiff). 


37. Ashley v. Sholars, 22 La. Ann. 
442; Dorvin v. Wiltz, 11 La. Ann. 
514. 


38. Defined see supra § 13. 
39. Cole v. Bartlett, 4 La. 130. 


growing out of and flowing from the 
contract, and hence neither can repu- 
diate it. The reason is that neither 
law, equity, nor good conscience will 
allow one to claim the benefits and at 
the same time escape the obligations 
of an undertaking.’ Sherer-Gillett 
oo. v. Bennett, 153 La. 304, 95 S 777; 


41. Affirmative relief in set-off or 
counterclaim in actions of: 


Detinue see Detinue § 60. 
Replevin see Replevin § 86. 


Splitting set-off or counterclaim see 
Actions § 284. 


42. Defined see supra § l. 
43. See cases infra this note. 


[a] In New Hampshire, where a 
plea of recoupment in excess of the 
amount of plaintiff’s claim is estab- 
lished, defendant is entitled to judg- 
ment for the excess. Beaudette, etc., 
Cov. Thertiens Sl. Ne ples deigede 2) OA: 
796; Johnson v. White Mountain 
Creamery Assoc., 68 N. H. 487, 36 A 
13, 73 AmSR 610 [disappr dicta to the 
contrary Union Bank y. Blanchard, 65 
N. H..21,.18 A-90:. Britten.y. Turner, 
6 N. H. 481, 26 AmD 713]. 


44. See infra § 188. 
45. U. S—Myers v. Hurley Motor 
CO. Vo UMS Loree SO Caen eke ed, 


515; Merchants’ Heat., etc., Co. v. 
Clow, 204 U. S. 286, 27 SCt 285, 51 L. 
ed. 488; Dushane v. Benedict, 120 U. 
S. 630, 7 SCt 696, 30 L. ed. 810; Snow 
ve Carruth, 22 °R. Cash Now @3)144) 1 
Sprague 324. 


Ark,—State v. Arkansas Brick, etc., 
Co., 98 Ark. 125, 135 SW 848, 33 LRA 
ee 376; Brunson y. Martin, 17 Ark. 


Del.—Moore v. Speal, 29 Del. 101, 
97 A 237; Houghton v. Alpha Process 
Co., 28 Del. 383, 93 A 669; Hawthorne 
v. Murray, 26 Del. 349, 84 A 5; Edge 
Moor Iron Co. v. Brown Hoisting 
Mach. Co., 22 Del. 10, 62 A 954; Shimp 
v. Siedel, 11 Del. 421; Tomlinson vy. 
Quigley, 10 Del. 168. 


Fla.—Jarrett Lumber Co. v. Reese, 


see infra § 188. 


Ill.— Smith v. Gray, 316 Ill. 488, 147 
NE 459; Selz v. Stafford, 284 Ill. 610, 
120 NE 462 [rev 205 Ill. A. 558]; Wa- 
terman v. Clark, 76 Ill. 428; Streeter 
v. Streeter, 43 Ill. 155; Stow v. Yar- 
wood, 14 il. 424; Black Diamond Fuel 
Co. v. Illinois Fuel, ete.,? Cor, 2:9) Tie 
A. 150; Madsen v. Hogans, 189 Ill. 
A. 589; Burroughs v. Selleck, 185 Ill. 
A. 446; Bostrom v. Becker, 172 Ill. 
A. 410; Andrews Heating Co. v. Ab- 
bott,, 143. D1. 2A. db 263 Ge Vr Breent 
Butchers’ Supply Co. v. Stern, 122 Ill. 
A. 437; Steinhoff v. Centralia Electric 
Light, etc., Co., 47 Ill. A. 454; King- 
man v. Draper, 14 Ill. A. 577; Burl- 
ingame v. Davis, 13 Ill. A. 602. 


Ind.—Holeraft v. Mellott, 57 Ind. 
539. 


Md.—Impervious Products Co. v. 
Gray, 127 Md. 64, 96 A 1. 


Mass.—Wright v. Graustein, 
Mass. 205, 142 NE 797; Barnett v. 
Loud, 226 Mass. 447, 115 :°NE 767; 
Byrne v. Dorey, 221 Mass. 399, 109 NE 
146; Bennett v. Kupfer Bros. Co., 
213 Mass. 218, 100 NE 332. 


Mich.—McHardy v. Wadsworth, 8 
Mich. 349; Ward v. Fellers, 3 Mich. 
281. Statutory change of rule see 
infra § 188. 


Miss.—Fowler v. Payne, 52 Miss. 
210; Fowler v. Payne, 49 Miss. 32. 


Mo.—Hay v. Short, 49 Mo. 189. 
ates ca change of rule see infra 
188. 


N. Y.—McKnight v. Devlin, 52 N. 
Y. 399, 11 AmR 715; Merry Realty 
Co. v. Shamokin, etc., Real Hstate Co., 
186 App. Div. 538, 174 NYS 627 [aff 


248 


103 Mise. 9, 169 NYS 696]; Boston 
Silk, etc., Mills v. Eull, 37 HowPr 
299; Sickles v. Pattison, 14 Wend. 


257, 28 AmD 527. Statutory change 
of rule see infra § 188. 


N. C.—Hurst v. Everett, 91 N. C. 
399; Raisin v. Thomas, 88 N. C. 148; 
Francis v. Edwards, 77 N. C. 271. 


Pa.—Henion vy. Morton, 2 Ashm. 150; 
Shrum v. Carcase, 2 Pa. Dist. & Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Dia aaa alia aaa eal 
§§ 187-189] 


defendant is barred from any other suit or recoup- 
ment for such balance or excess over plaintifi’s 
celaim;*® nor can defendant recoup his whole dam- 
ages and, after applying them in the first place to 
demand, then recover an excess by way 


plaintiff's 
of set-off.47 
[§ 188] (2) Under Statutes. 


686, 689 [quot Cyc]. 


Vt.—Davenport v. 
200, 14 AmR 620. 


W. Va.—Monongahela Tie, etc., Co. 
va Blannizan, 70) W. ava. 162; 87 SE 
161; Case Mfg. Cony. Sweeny, 47 W. 
Vas bos. rob sl pcos. Clarks Cove 
Guano Co. v. Appling, 33 W. Va. 470, 
10 SE 809; Natural Gas Co. v. Healy, 
33 W. Va. 102, 10 SE 56. 


Wyo.—Farmers’ State Bank 
Nicholson, 86 Wyo. 221, 254 P 134.” 


“Tt is well settled that the relief is 
by way of recoupment—that is, that 
the amount of defendant’s damage 
can be allowed only in abatement or 
diminution of plaintiff’s claim—and 
that defendant cannot, at least in that 
action, recover any excess.” Myers 
v. Hurley Motor Co., 273 U. S. 18, 27, 
AT eS Cbe ot teil dels, 0CO.2 OLD, 


{a] 
person is damaged rather than bene- 
fited by the performance of work by 
another, and is sued for the value of 
such services, he may recoup his dam- 
ages up to the value of plaintiff's 
claim, but may not rerover for any 
excess, Claringbold v. Newark Ga- 
rage, etc., Co., 29 Del. 129, 97 A 386; 
Heite v. "Cowgill, 28) Del..197;..91 A 
652. (2) Where the damage to the 
owner of a boat by reason of repairs 
being ‘defective is greater than plsin- 
tiff's claim for repairs, and the own- 
er seeks to recoup in an action to re- 
cover for the repairs, the veract 
should be for the owner. Webster vy. 
Beebe, 25, Del. 161, 77-A 769. ~(38) In 
an action ex delicto against an inn- 
keeper by a guest for the recovery of 
damages for the loss of his goods, the 
innkeeper may recoup a claim for 
board due him by the guest against 
any damages the guest may recover; 
but he cannot have a balance certified 
in his favor, Classen v. Leopold, 32 
N. Y. Super. 705. 

46. U. S.—Snow v. Carruth, 22 F. 
Cas. No. 13,144, 1 Sprague 324. 


Ala.—South, ete., Alabama R. Co. v. 
Henlein, 56 Ala. 368. 


Del.—Edge Moor Iron Co. 
Hoisting Mach. Co., 22 Del. 
1054. 


Hubbard, 46 Vt. 


v. Brown 
10, 62 A 


I1l.—Burlingame v. Davis, 13 Ill. A. 
602, 604. 


N. Y.—Bellinger 
Barb. 534. 


“In recoupment the defendant can 
utilize his damages only for the pur- 
pose of reducing the plaintiff's de- 
mand, or wholly meeting it, and if 
he would recover more he must with- 
hold it as a defense and make it the 
subject of a separate suit.” Burl- 
ingame v. Davis, supra. 


[a] As otherwise expressed: “No 
action can be brought for the resid- 
uum of a claim, a part of which has 
been utilized by way of recoupment 
in'a former suit.” South, etc., Ala- 
bama R. Co. v. Henlein, 56 Ala. 368, 
374. 


W, Craigue, “3l 


Rule applied.—(1) Where a 


The common-law 
doctrine above stated*® has been changed by stat- 
ute in many jurisdictions,#® and a defendant who 
successfully sustains a plea of recoupment is enti- 
tled to judgment for any excess of his claim over 
plaintiff’s demand,°° subject, of course, to the ob- 
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vious limitation that he cannot recover a larger 
amount than claimed in his plea.°! 


[§ 189]b. Counterclaim.*? 
as in the case of recoupment,°*? defendant who sets 
up a counterclaim is not entitled to an affirmative 


In some jurisdictions, 


judgment for the excess of his counterclaim over ~ 


[b] Defendant cannot split up his 
claim and use part of it to extinguish 
plaintiff's demand and bring suit for 
the residue. Bellinger v. Craigue, 31 
Barb. CN.VY)> 534. 


ie Ellsworth v. Brown, 55 N. H. 
396. > 


But compare New Hampshire cases 
supra note 43 [a]. 


48. See supra § 187. 
49. See statutory provisions. 
50. Ala.—R. D. Burnett Cigar Co. 


v. Art Wall Paper Co., 164 Ala. 547, 
51 S 263; Carolina-Portland Cement 
Co. v. Alabama Constr. Co., 162 Ala. 
380, 50S 332; Ewing v. Shaw, 83 Ala. 
333, 3 S 692: 


Ga.—Cochran v. Jones, 85 Ga. 678, 
11S 811; Falkner v. Behr, 75 Ga. 671. 


Mich.—Chandler v. Childs, 42 Mich. 
128, 3 NW 297; Platt v. Brand, 26 
Mich. 178. 


Minn.—Harlan v. St. Paul, etc., R. 
Co., 31 Minn. 427, 18 NW 147; Smith 
v. Dukes, 5 Minn, 373; Mason v. Hay- 
ward, 8 Minn. 182. 


Mo.—Gordon v. Bruner, 49 Mo. 570; 
Hay v. Short, 49 Mo. 139. 


N. J.—Superior Metal Products Co. 
v. Standard Auto Supply Co., 3 N. J. 
Mise: 116, 127 A 334. 


N. Y.—Merry Realty Co. v. Shamo- 
kin, etc., Real Hst. Co., 186 App. Div. 
538, 174 NYS 627 [aff 103 Misc. 9, 169 
NYS 696]. 


pom iaae yorron v. Phelan, 2 Head 
445 


[a] Thus pleas setting up de- 
tenses in bar of an action in whole 
or in part, and setting off damages 
suffered by defendant from plaintiff’s 
alleged breach of the contract sued 
on, while not, strictly speaking, pleas 
in bar and set-off, or of common-law 
recoupment, which was purely defen- 
sive and in bar pro tanto, are pleas 
in recoupment authorized by statute, 
under. which defendant may have 
judgment over against plaintiff for 
the excess. as at common law under 
the plea of set-off. R. D. Burnett 
Cigar Co. v. Art Wall Paper Co., 164 
Ala. 547, 51 S 263. 


51. Paragon Refining Co. 
98 Tenn. 643, 41 SW 362. 


52. Defined see supra § 11, 
53. See supra § 187. 


54 Smith v. —-ay, 316 Ill. 488, 147 
NE 459; Monong- ela Tie, ete., Co. 
v. Flannigan, 77 Vf Va. 162, 87 SE 
161. 


v. Lee, 


[a] Under statute of Maryland (1) 
a defendant may not recover on his 
counterclaim an affirmative judgment 
for unliquidated damages whether 
they grow out of the same (Henry 
Paper Co. v. Columbia Paper Bag Co., 
185 Fed. 464, 107 CCA 534; Norwood 
Paper Co. v. Columbia Paper Bag ‘Co., 
185 Fed. 454, 107 CCA 524) (2) or 
a different (Norwood Paper Co, v. 


plaintiff’s demand.*4 
of many jurisdictions,®® subject to limitations and 
exceptions hereafter considered,®* where defendant 
pleads and proves a counterclaim which exceeds 
plaintiff’s demand, defendant is entitled to a judg- 
ment for the excess®’ and plaintiff cannot by dis- 


However, under the statutes 


Brunswick Paper Bag Co., 185 Fed. 
454, 107 CCA 524) transaction from 
that upon which he has been sued. 
(3) Thus where plaintiff, when sued 
for the price of certain paper, set up 
a claim for damages arising out of 
the seller’s breach of the contract in 
failing to furnish the contract quan- 
tity, defendant’s demand was an un- 
liquidated claim for which an affirma- 
tive judgment could not be rendered 
under the Maryland rule prohibiting 
an affirmative judgment for liquidated 
damages on a counterclaim, though 
such damages arise out of plaintiff’s 
breaches of the contract sued on. 
Henry Paper Co. v. Columbia Paper 
Bag Co., 185 Fed. 464, 107 CCA 534. 


[b] Under Pennsylvania practice, 
under the Defaleation Act of 1705 (1 
Smith’s L. p 49; Pa. St. [1920] §§ 
8931, 8932), unchanged by the Practice 
Act of 1915 (P. L. 483; Pa. St. [1920] 
§§ 17181-17204), defendant, sued for 
damages to property, c cannot counter- 
claim for damages to its own prop- 
erty in the same transaction, where 
it does not seek merely to reduce 
plaintiff's damages or defeat his ac- 
tion, but to obtain a judgment against 
plaintiff. Woodlawn Farm Dairy Co. 
v. Erie R. Co., 282 Fed. 278. 


[c] Under statnte of West Virgin- 
ia, defendant may not recover on his 
counterclaim an affirmative judgment 
for unliquidated damages arising out 
of the same contract. The statute 
does not warrant a judgment in his 
favor for the ‘ifference in. the 
amounts of plaintiff's and defend- 
ant’s respective claims. Monongahela 
Tie, .etc., Co. v. Flannigan, 77 W. Va- 
162, 87 SE 161. 


55. See statutory provisions. 


56. See cases infra this section; 
and infra § 190. 


57. U. S.—Clarkson v. Manson, 4 
bee 257, 18 Blatchf. 443, 60 HowPr 


Ala.—Depoyster Lumber Co. 
Commercial Lumber Co., 213 Ala. 327, 
104 S 798. 


Ark.—State v. Arkansas Brick, etc., 
aaa 125, 185 SW 843, 33 LRA 


Cal.—Terry Trading Corp: v. Bar- 
sky, 210 Cal. 428, 292 P 474; Langford 
v. Langford, 136 Cal. 507, 69 PB 235; 
Story, etc., Commercial Co. v. Story, 
100 Cal. 30, 34 P 671. 


Ind.—Gaff vy. Hutchinson, 38 Ind. 
341; Love v. Oldham, 22 Ind. 51; 
Gordon v. George, 12 Ind. 408. 


Iowa.—Callender v. Drabelle, 
Iowa 317, 35 NW 240. 


Ky.—Moore v. Caruthers, 
Mon. 669. 


Minn.—WNichols, ete., Co. v. Wiede- 
mann, 72 Minn. 344, 75 NW 208, 76 
eee 41; Mason vy. Heyward, 3 Minn. 


Mo.—Turney v. Baker, 103 Mo. A. 
390, 77 SW 479; Hackworth vy. Zeit- 


73 


Nala, 
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missal defeat defendant’s right to recover on his 
counterclaim.°* A counterclaim, when admitted, 
will not entitle defendant to a judgment for the full 
amount thereof, unless plaintiff fails to establish his 
cause of action,®® and it has been held that he can 
only recover the excess over plaintiff’s recovery 
where plaintiff succeeds as to some part of his 
claim;°° but there is authority to the effect that 
where plaintiff fails to show a right of recovery, de- 
fendant is entitled to judgment for the full amount 
of his counterclaim if established by the evidence.*? 
Where defendant admitted plaintiff’s claim, a judg- 
ment awarding defendant the whole amount of his 
counterclaim, without deducting plaintiff’s claim 
therefrom is erroneous®? and in any event defendant 
is not entitled to a judgment for a larger sum than 
that claimed®® or in excess of the highest sum war- 
ranted by the evidence;°* or for a larger sum than 
he could have recovered if he had brought a sepa- 
rate action on the demand availed of as a counter- 
claim.®® Where defendant is sued for failure to pay 
the balance of the contract price for work and la- 
bor performed by defendant and counterclaims for 
insufficiency in the work, he is entitled to judgment 


inger, 48 Mo. A. 32; Hitchcock v. 
Baughan, 44 Mo. A. 42. 


SET-OFF AND COUNTERCLAIM 


work at plaintiff’s expense, and that 
plaintiff should be liable for any ex- 
cess of cost over the contract price, 


[§ 189 


only for the cost of making good the sufficiency, less 
such unpaid balanee.*® 


In action on a joint and several demand,°’ a coun- 
terclaim by one defendant enures to the benefit of 
all defendants with respect to a recovery by plain- 
tiff against them®® and with respect to the one plead- 
ing it for an affirmative recovery for any surplus.®® 


Cause of action barred by statute. Under statutes 
providing that in an action on contract, any other 
cause of action on contract, although barred by the 
statute of limitations, may be interposed as a coun- 
terclaim, the counterclaim may be availed of as a 
defense only, and no judgment can be recovered for 
the excess over plaintiff’s demand.‘°® 


Insolvency of plaintiff. Where the court finds 
that defendant is entitled to a larger sum on his 
counterclaim than plaintiff company, which is in 
process of liquidation, is entitled to recover on its 
claim, judgment will not be given for the balance 
in favor of defendants, but separate judgments 
should be given for plaintiff company on the claim 
and defendants on the counterclaim, the latter being 


and the former may have judgment 
over for excess of his individual coun- 
terclaim. Depoyster Lumber Co. v. 


N. Y—Rando v. National Park]; a 5 P 
B f in an action by him to foreclose a|Commercial Lumber Co., 213 Ala. 327, 
Tpee ae App. Ges AP Ee lien for what painting he had done,/104 S 798. 
23 NYS 383; Roc It v. New York, | Where defendant had rightfully re-| [ry Gnaracter of judgment ren- 
3 CO SEN CE a ae *| scinded the contract for unsatisfac- =e 


ete., R. Co., 45 Barb. 554; Grogan v. 
McMahon, 4 E. D. Smith 754, 6 AbbPr 
306; Ogden v. Coddington, 2 EH. D 


tory performance, an_ affirmative judg- 
ment on counterclaim against such 


dered.—Judgment, in an action in 
which a declaration in set-off has 
been filed, shall be rendered in favor 


Smith 317; Richman v. New York, 89 
Misc. 213, 151 NYS 744; Schwartz v. 
Kuhn, 71 Mise. 149, 126 NYS 568; 
Mackinstry v. Smith, 16 Misc. 351, 38 
NYS 93; New York v. Wood, 4 AbbPr 
NS 332. 


N. C.--Singer Sewing Mach. Co. v. 


Burger, 181 N. C. 241, 107 SE 14; 
Bushey eal 95 IN Cu 827 ELUrSst Vs 
iverete, 91 IN. = C... 3993) | Raisin iv. 
Thomas, 88 N. C. 148; McClenahan 


v.. Cotten, 83 N. Cc. 332; Francis v. 


Edwards, 77 N. C. 271. 


Oh.—West v. Middock, 16 Oh. St. 
417. 


Or.—Williams v. Pacific Surety Co., 
GoLOnmmlnd ol 2 Peles wisieP 1027 as2 
P9595 133 P 1186. 


Pa.—Shrum vy. Carcase, 2 Pa. Dist. 
& Co. 689. 


S. C.—Plyer v. Parker, 10 S. C. 464; 
Cowsar v. Wade, 4S. C. L. 291; Sum- 
ter vy. Welsh, 3.S. C. L. 539, 


_ Tex.—Alley v. Bessemer Gas Engine 
Co., (Civ. A.) 228 SW 963. 


Wash.—Herring-Hall-Marvin Safe 
Co. v. Purcell Safe Co., 91 Wash. 662, 
158 P 477. 


Wis.—Washburn Waterworks Co. v, 
Washburn, 156 Wis. 434, 145 NW 1090. 


Ont.—Bullion Min. Co. v. Cart- 
wright, 10 Ont. L. 438, 5 OntWR 522, 
6 OntWR 505. 


[a] Rule applied.—(1) In an ac- 
tion to foreclose a chattel mortgage, 
defendant, having pleaded and proved 
that plaintiff was indebted to him in 
a greater sum than the balance due 
on the mortgage, was entitled to af- 
firmative judgment in his favor for 
the amount of the balance ‘due. Sing- 
er Sewing Mach. Co. v. Burger, 181 N. 
C. 241, 107 SH 14. (2) Under a con- 
tract providing that if plaintiff should 
execute certain painting unsatisfac- 
torily defendant might complete the 
paca Beads oe aes 


plaintiff for the difference between 
the cost of, and contract price for, 
completing the work was_ proper. 
Richman v. New York, 151 NYS 744. 
(3) Where an owner, setting up 
against the demand of an architect 
for fees for preparing plans for, and 
supervising the erection of, a build- 
ing, a counterclaim for damages from 
the failure of the architect to exer- 
cise ordinary skill, offered uncontra- 
dicted evidence prima facie show- 
ing damages in excess of the archi- 
tect’s demand, the amount due the 
owner on his counterclaim should 
have been found, and damages in ex- 
eess of plaintiff's claim awarded, and 
it was error to dismiss the counter- 
claim. Schwartz v. Kuhn, 71 Misc. 
149, 126 NYS 568. 


[b] Counterclaiming judgment.— 
Where a judgment creditor is sued by 
his debtor upon a different cause of 
action, he may plead his judgment by 
way of counterclaim, and if a balance 
be found due him from plaintiff may 
have judgment therefor. Washburn 
Water Works Co. v. Washburn, 156 
Wis. 434, 145 NW 1090. 


[c] Where counterclaim is for 
damages on a bond, and the damages 
equal or exceed the amount of the 
bond, judgment for defendant should 
be for the amount of the bond less 
plaintifé’s established demands. Un- 
ion Mercantile Co. v. Chandler, 90 
Iowa 650, 57 NW 595. 


[d] Where plaintifi’s demand ex- 
ceeds defendant’s counterclaim de- 
fendant cannot have an aftirmative 
judgment on the counterclaim. Han- 
oe v. Skogman, 14 N. D. 445, 105 NW 
0. 


[e] Counterclaim of joint defend- 
ant.—Under the statutes of Alabama, 
a debt due one of several joint defend- 
ants may be counterclaimed against 
plaintiff's demand without the con- 
sent or joinder of his co-defendant, 


of the party to whom a balance is 
found due for the amount of such bal- 
ance, and judgment should not be ren- 
dered for both plaintiff and ‘defendant 
in varying amounts found due. Pris- 
cilla Pub. Co. v. Cream of Wheat Co., 
248 Mass. 68, 142 NE 758. 


58. Gooch v. Isbell, (Tex. Civ. A.) 
77 SW 973. 


59. Kelsy v. Tremaine, 29 HowPr 
CNESY.. 439: 


60. Kelsy v. Tremaine, supra. See 
Nordmanser v. Hitchcock, 40 Mo. 178 
(where defendant answers and pleads 
set-off or counterclaim, he cannot, 
where plaintiff fails to appear at the 
trial, take a verdict and judgment for 
the amount of his counterclaim). 


61. Moore v. Wright, 4 Ill. A. 443. 


62. Darlington v. Hamilton Bank, 
63 Misc. 289, 116 NYS 678. 


63. Nichols, ete. Co. v. Wiede- 
mann, 72 Minn. 344, 75 NW 208, 76 
NW 41. 


64. Callender v. Drabelle, 73 Iowa 
317, 35 NW 240. 


65. Akerly v. Vilas, 21 Wis. 88. 


66. Drescher-Rotberg Co. v. Strauss, 
145 NYS 280. 


67. See supra § 115. 


68. American Guild v. Damon, 186 
N. Y. 360, 78 NE 1081; A. D. Kneuper 
Specialty Co. v. Kneuper, 171 App. 
Div. 555, 157 NYS 395. 


“Any other rule would permit a 
creditor to recover his claim as many 
times over as he had parties severally 
liable for the debt.’”” American Guild 
S Pargcsnges) 186 N. Y. 360, 365, 78 NE 


69. A. D. Kneuper Specialty Co. 
v. Kneuper, 171 App. Div. 555, 157 
NYS 395. 


70. Great Western Oil Co. v. Bailey, 
(N. M.) 295 P 298, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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“ would be paid his debt in full and 


§§ 189-192] 


left to proof in the liquidation of the amount of 
the judgment debt.71 


[§ 190] c. Set-Off.72 In the absence of statute 
expressly or by necessary implication so providing, 
a defendant who has pleaded set-off is not entitled 
to recover the excess of his claim over plaintiff’s de- 
mand;** but under the statutes of many jurisdic- 
tions on establishing a set-off, defendant is entitled 
to do so,** although a recovery in excess of the 
amount alleged by the plea to be due is, of course, 
unwarranted.’° Where defendant pleads a set-off, 
plaintiff cannot, by refusing to proceed with the case, 
defeat defendant’s right to recover under his set- 
off.7° According to some decisions, there can be no 
judgment upon the set-off, unless some portion of 
plaintiff’s demand is allowed,’ but the weight of 
authority is to the effect that where plaintiff fails 
to show a right of recovery on his alleged cause of 
action, defendant, if he establishes the set-off, as 
pleaded, is entitled to judgment for the full amount 
of his claim.7® A certificate of the balance in favor 
of defendant pleading a set-off can only be had where 
the verdict is for defendant.’® 


In actions by infants. Where an infant misrepre- 
sented his age at the time of purchasing goods un- 
der a conditional sales contract, the seller, in an 


71. Provincial Bill Posting Co. v. 
Low Moor Iron Co., [1909] 2 K. B. 344. 


[a] In support of this holding it 
was said that if a judgment was ren- 
dered for the balance in favor of de- 
fendant, the result would be that he 


560; 


626; 
would thus be referred to the other | 446; 
creditors of the plaintiff company. 
Provincial Bill Posting Co. v. Low 
Moor Iron Co., [1909] 2 K. B. 344. 


72. Defined see supra § 2. 


73. Riddle v. McLester-Van Hoose 
Co., 145 Ala. 307, 40 S 101; Locke v. 
Locke, 57 Ala. 473. Statutory change 


320; Lloyd v. 


A. 454, 


SET-OFF AND COUNTERCLAIM 


Ga.—Petit v. Teal, 57 Ga. 145. 


Ill.— Eddie v. Eddie, 
Babcock v. Trice, 18 Ill. 420, 68 AmD 
Sandow Motor Truck Co. v. 
Brown, 216 Ill. A. 103; 
zit Corrugated Box Co., 
Burroughs v. Selleck, 185 Ill. A. 
Bostrom v. Becker, 
McGuire v. Bransfield, 147 Ill. A. 
Holmes v. McKennan, 120 Ill. A. 
Manufacturers’, 
Warehouse Co., 102 Ill. A. 551; 
hoff v. Electric Light, ete., Co., 47 Ill. 


Ind.—Hurd v. Earl, 4 Blackf. 184. 
Md.—Impervious Products Co. 
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action by the infant after attaining his majority to 
recover amounts paid, was entitled to set off a claim 
for damage to the goods only to the extent of the 
infant’s claim.®° 


[§ 191] d. Reconvention.’: Where a plea in com- 
pensation or reconvention is sustained by the evi- 
dence and the amount exceeds that of plaintiff’s 
claim, judgment will be given against plaintiff for 
the excess,*” and it has been held that where a plea 
in reconvention is sustained by the evidence, the 
debt set up by the plea will be allowed even if plain- 
tiff does not establish his claim.®? It has been held, 
however, that where plaintiff takes a nonsuit, de- 
fendant’s reconvention will be disregarded, if he be 
left as he was before the suit.*4 Where a plea in 
reconvention admits plaintiff’s title to the property 
sued for but claims damages for a breach of con- 
tract, and defendant recovered damages under his 
plea, it was error for the court to enter judgment 
denying plaintiff the recovery of the property.®® 


[§ 192] 2. Necessity of Mutuality of Debts and 
Demands.°® A set-off against plaintiff’s action to 
authorize a balance in favor of defendant must be 
of a matter mutually subsisting between the par- 


570; Overton v. Phelan, 2 Head 445; 
McKernon v. Hall, 1 Yerg. 397). 


75. Mondello v. Hanover Trust Co., 
252 Mass. 568, 148 NE 136. 


GLUT. 134; 


Casty v. Lan- 


206 LHe A. 76. Simon v. Myers, 68 Ga. 74. 
77. Baker v. Grigsby, 7 Heisk. 
172 Ill. A.|(Tenn.) 627. See Nordmanser v. 


Hitchcock, 40 Mo. 178 (where defend- 
ant answers and pleads set-off, he can- 
not, where plaintiff fails to appear at 
the trial, take a verdict and judg- 
ment for the amount of his counter- 


etc., 
Stein- 


claim). 
78. Jordan v. Austin, 161 Ala. 585, 
v.|50 S 70; Snyder v. Rainey, 198 Pa. 


356, 47 A 998; Bullion Min. Co. v. Cart- 


of rule in Alabama see cases infra 
note 74. 


[a] Debt due to one of several de- 
fendants, although it may be a good 
defense to the action, does not au- 
thorize a judgment in his favor for 
the excess of his set-off. Riddle v. 
McLester-Van Hoose Co., 145 Ala. 307, 
40 So. 101; Locke v. Locke, 57 Ala. 
473. 


[b] In Delaware, (1) where the 
statutes make it compulsory to plead 
set-offs in actions in a justices’ court, 
and further provide that on appeal 
from such court each party may-make 
demands against the other, and that 
the jury by their verdict may find a 
sum either for plaintiff or defendant, 
defendant on appeal from a justices’ 
court may have an affirmative judg- 
ment under a plea of set-off (Donald- 
son v. Griffith, 33 Del. 118, 131 A 320; 
Loscolzo v. Eggner, 23 Del. 260, 78 A 
607; Prettyman v. Waples, 4 Del. 
299); (2) but in cases commenced in, 
or appealed from, other courts, a de- 
fendant is not entitled to an affirma- 
tive judgment on a plea of set-off, 
there being no statutory authority 


therefor (Donaldson v. Griffith, 33 
Del. 118, 131 A 320). 
74, Ala.—Jordan v. Austin, 161 


Ala. 585, 50 S 70. 


Conn.—Avery v. Brown, 
398. 

Fla.—Tomasello v. Walton, 129 S 
840; Clarke v. Wall, 5 Fla. 476; Buf- 
fington v. Quackenboss, 5 Fla. 196. 


aL, Conn, 


Gray, 127 Md. 64, 96 A 1. 


Mass.—Mondello vy. Hanover Trust 
Co., 252 Mass. 568, 148 NE 136; Pris- 
cilla Pub. Co. v. Cream of Wheat Co., 
248 Mass. 68, 142 NE 753; Woodworth 
v. Fuller, 230 Mass. 160, 119 NE 685; 
Truesdell v. Wallis, 4 Pick. 63. 


Mich.—Lafferty v. Lorimer, 86 Mich. 
591, 49 NW 586. 


Mo.—Hay v. Short, 49 Mo. 139. 


N. J.—Nolin v. Blackwell, 31 N. J. 
L. 170, 86 AmD 206. 


Oh.—Gordon 
St. 372, 73 NH 


Pa.—Jennings v. Hare, 104 Pa. 489; 
Good v. Good, 9 Watts 567; Murdoch 
v. Groves, 51 Pa. Super. 539; Shrum vy. 
Carcase, 2 Pa. Dist. & Co. 689; Chap- 
man v. Erwin, 2 LancLRev 233. 


v. Steinmetz, 71 Oh. 
blZe 


Ont.—Gates v. Seagram, 19 Ont. L. 
216, 14 OntWR 182. ; 


[a] In Tennessee (1) the principle 
of set-off as originally introduced by 
statute was restricted in its operation 
to the abatement or extinguishment 
of plaintiff's demand as the case might 
be; it had no greater scope (Brazelton 
v. Nashville, etc., R. Co., 3 Head 570); 
(2) but under existing statutes where 
the set-off exceeds plaintiff’s claim, 
the court should give judgment in de- 
fendant’s favor for the excess (Gal- 
braith v. Hast Tennessee, etc., R. Ca., 
11 Heisk. 169; Hast Tennessee, etc., 
R. Co. v. Galbraith, 1 Heisk. 482; Bra- 
zelton v. Nashville, etc., R. Co., 3 Head 


wright, 10 Ont. L. 438, 5 OntWR 522, 
6 OntWR 505. 


79. Hepburn v. Hoag, 4 Cow. 
NEO ENG 


(N. 


80. Myers v. Hurley Motor Co., 18 
FE. (2d) 187. 


81. Defined see supra § 13. 


82. Zeringue v. Rixner, 14 La. 385; 
Innis v. Ware, 1 Mart. N. S. (La.) 
643. See Stewart v. Insall, 9 Tex. 397 
(where land is sold by an attorney, 
and part of the purchase money paid 
and notes given for the balance pay- 
able to the attorney himself, in a suit 
by the payee of the notes, the buyer 
may plead fraud and failure of title 
in reconvention, and recover back the 
purchase money paid). 


83. Gilly v. Logan, 2 Mart. N. S. 
(La.) 196, 210. 


“It is urged, that as the plaintiffs 
have failed in establishing any de- 
mand at all—there can be no set-off 
as compensation: therefore no bal- 
ance, after the compensation or set- 
off has destroyed the original claim 
—but the defendants say that the 
law has prescribed a remedy for them, 
by way of reconvention. We think 
the district judge acted correctly in 
allowing it.” Gilly v. Logan, supra. 


84. McDonough v. Hart, 3 La. 457. 


85. Barker v. Broadus, 46 Tex. Civ. 
A 516; 103 SW Lois 


86. Mutuality generally see supra 
§§ 95-147. 
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ties,** and the same rule applies to a counterclaim ;°° 
and a party who has a defense by way of recoup- 
ment will not be permitted to seek affirmative relief 
by making another person in interest a party de- 
fendant, by way of subrogation.®® 


[§ 193] 3. Actions by or Against Assignee or 
Fiduciary. It is well settled that in an action by 
an assignee,®® a claim in favor of defendant against 
the assignor can be allowed as a set-off,°! counter- 
claim,®? or reconvention,®*? only to the extent of 
the claim sued upon, and judgment cannot be ren- 
dered against the assignee for the excess. Defend- 
ant is entitled to use his offset defensively, and not 
offensively ;°* and especially is this so where a stat- 
ute expressly so provides.®® But the assignment of 
plaintiff’s claim, after the commencement of the ac- 
tion and before trial, will not prevent defendant 
from entering judgment upon a verdict for a balance 
in his favor, where payment and a set-off were plead- 
ed, and the trial was between the original parties 


SET-OFF AND COUNTERCLAIM 


we tee 
} , 
[§§ 192-194 


to the record.®® 
Fiduciaries. Where suit is brought by one suing 
in a fiduciary capacity,®? a counterclaim can be al- 
lowed against him. only to the extent of the claim 
sued upon;®8 and conversely, upon a reference of 
a disputed claim against a decedent’s estate, there 
is no power, either in the referee or the court, to ren- 
der an affirmative judgment against claimant upon a 
counterclaim in favor of the executors;®® they can 
avail themselves of the counterclaim only to the ex- 
tent necessary to extinguish claimant’s demand.* 


{§ 194] E. Abandonment or Withdrawal of Cross 
Demand?—1. Set-off.2 A defendant who appears 
and files an answer of set-off and abandons his de- 
fense and does not appear at the trial until he is 


defaulted, waives his right in respect to the set-off 


in that action;*+ but the fact that defendant pleaded 
a set-off, but failed to appear at the trial of the ac- 
tion, so that the set-off was not considered, did not 
deprive him of the right to bring a separate action 


Co. 


87. Jasper Mercantile Vv. 
Locke 


O’Rear, 112 Ala. 247, 20 S 583; 
v. Locke, 57 Ala. 473. 


[a] Rule applied.—A debt to one 
of several defendants by a sole plain- 
tiff, although a good defense to the 
action, does not authorize judgment 
in favor of defendant against plain- 
tiff for the excess. Locke v. Locke, 
57 Ala. 473; Scott v. Rivers, 1 Stew. 
é-P 4(Ald.) 19. 


88. Wells v. Boyd, 1 Duv. (Ky.) 
366. 

89. Lyman v. Corwin, 27 Ark. 580, 

90. Generally see supra § 148 et 
seq. 

91. Ind.—Casad v. Hughes, 27 Ind. 
141. 


Kan.—Leavenson v. Lafontane, 3 
Kan. 523. 


Mich.—Pabst Brewing Co. v. Lue- 
ders, 107 Mich. 41, 64 NW 872. 


Minn.—Webb v. Michener, 32 Minn. 
48,19 NW 82. 


Mo.—Moore v. Black, (A.) 275 SW 
549. 


N. Y.—Kast v. Kathern, 3 Den. 344. 


Tenn.—Gatewood v. Denton, 3 Head 
380. 


But see Butler v. Mitchell, 128 Ga. 
431, 57 SE 764 (holding that where 
the holder of a note other than the 
payee sues thereon, and there is an 
issue between the parties as to the 
bona fides of the holder, or the pay- 
ment of a valuable consideration for 
the note, and it is questionable wheth- 
er defendant can set off the amount 
due under a contract against the 
amount claimed by plaintiff on the 
note, and plaintiff is the receiver of 
an insolvent bank, and defendant has 
another demand against the insolvent 
bank arising from tort, and he pleads 
both claims in a court of equity by 
way of set-off against plaintiff's de- 
mand, he is entitled to judgment for 
the excess). 


[a] Rule applied.—Where a corpo- 
ration holds the book-accounts of an- 
other corporation under a naked as- 
signment, a set-off by the assignor to 
a debtor is available to the debtor 
against the assignee only to the ex- 


tent of the assigned debt. Pabst 
Brewing Co. v. Lueders, 107 Mich. 41, 
64 See 872. 


Cal.—Cuneo v. Lawson, 203 Cal. 
190, "263 P 530; Ivancovich v. Bertos- 


si, 202 Cal. 770, 262 P 748. 


Kan.—Norton v. Foster, 12 Kan. 44; 
Leavenson v. Lafontane, 3 Kan. 523. 


Ky.—Price v. Gatliff, 110 SW 332, 
33 KyL 324; Nell v. Power, 107 SW 
694, 32 KyL 952. 


Miss.—Graham v. Stewart, 152 Miss, 
5.07, L2 00S) Live 


Mo.—Fricke v. W. EH. Fuetterer Bat- 
tery, etc., Co., 220 Mo. A. 623, 288 SW 
Riga? Moore v. Black, (A.) 275 SW 


N. Y.—Fassy v. Hartman, 199 App. 
Div. 338, 192° NYS~ 8563. Czerney— Vv. 
Haas, 144 App. Div. 430, 129 NYS 
537; Avrutin v. Hensel, 17 Misc. 160, 
39 NYS 322; Stirn v. Hoffman House 
GCo., 7 Mise. 241,027 (NYS) 271. [afé -8 
Mise, 246, 28 NYS 724]; Archer v. 
Niagara Sprayer Co., 198 NYS 97; 
Knopp v. American Steam Conveyor 
Corp., 177 NYS 169; Pearl v. Solo- 
man, 167 NYS 1011; Cebrelli v. Frank- 
lin Contracting Co., 107 NYS 566; 
Levy v. Ash, 88 NYS 131; Montanye 
v. Montgomery, 19 NYS 655; Pendle- 
ton v. Johnson, .21 NYCivProc 272, 18 
NYS 211. 


Wash.—State v. King County Super. 
Ct., 67 Wash. 355, 121 P 847. 


Wis.—Boyd v. Gore, 143 Wis. 531, 
128 NW 68, 21 AnnCas 12638. 


Wyo.—Farmers’ State Bank v. Nich- 
olson, 36 Wyo. 221, 254 P 134 


Te RN nige PeGuacleh bal 48) ai Db-cya nD 
‘is 


“Of course, the defendant is not en- 
titled to plead his counterclaim as 
such against the assignee. He may 
plead it only as a defense to defeat 
recovery of a judgment by the as- 
signee or to reduce the amount of his 
recovery, and the defendant so pleads 
it in this case.” Fricke v. W. EB. Fuet- 
terer Battery, etc., Co., 220 Mo. A. 623, 
288 SW 1000, 1008. 


[a] Rule applied.—(1) Ina suit by 
plaintiff to recover money deposited 
by his assignors with their lessor for 
the faithful performance of a lease, 
no affirmative judgment could be ren- 
dered against plaintiff on lessor’s 
counterclaim for rent and repairs. 
Pearl v. Solomon, 167 NYS 1011. (2) 
The maker of a note who sets up a 
claim against the payee by way of a 
counterclaim in an action on the note 
by an assignee under an assignment 
after maturity is not entitled to an 
affirmative judgment in his favor and 


against the assignee for any excess 
of his demand over and above the 
amount of the note. Norton v. Fos- 
ter, 12 Kan. 44. (3) Where the seller 
of stock assigned a claim for the bal- 
ance of the purchase price to a part- 
nership consisting of himself and an- 
other, the purchaser could not, in the 
partners’ action for the purchase 
price, recover an affirmative judgment 
against the seller’s copartner on his 
counterclaim for the seller’s breach 
of the contract, in the absence of 
pleading and proof that such copart- 
ner assumed the seller’s obligations 
under the contract. Fassy v. Hart- 
man, 199 App. Div. 338, 191 NYS 856. 
(4) Where plaintiff took from a con- 
tractor to build a concrete tank for 
defendant an assignment of unpaid 
moneys due, and entered into no con- 
tractual relation with defendant, ex- 
cept that, when an amount was paid 
after the assignment, plaintiff gave 
bond with the understanding he would 
make the work right, in the absence 
of further showing of the terms of 
the undertaking or bond, it cannot be 
made the basis of an affirmative judg- 
ment in defendant’s favor on its coun- 
terclaim for defective construction, in 
plaintitf’s action for the balance of 


the price. Knopp v. American Steam 
Conveyor Corp., 177 NYS 169. 
Ae Reese v. Teagarden, 31 Tex. 
94 Graham v. Stewart, 152 Miss. 
307, 120 S 171. And see cases supra 
notes 91, 92, 98. 
95. 


Bradley v. Progressive Metal, 
ete., Co.51206) DH. Al552, 


96. Kline v. Gundrum, 11 Pa. 242. 
97. See supra §§ 100-104. 
Miller -vv. Gorham, 10 Ky. Op. 


191; U.S. Drust; Co.cyv. Stanton, 139 
N. Y. 531, 34 NE 1098. 


[a] In action by trustee as such, 
only so much of a demand existing 
against the person whom plaintiff rep- 
resents as will satisfy plaintiff’s de- 
mand can be allowed as a counter- 
claim. U.S. Trust Co. v. Stanton, 139 
N. Y. 531, 34 NE 1098; 


99. Mowry v. Peet, 88 N. Y. 453. 
1. Mowry v. Peet, supra. 


2. Effect as res judicata see Judg- 
ments § 1277. 


8. Defined see supra § 2. 
4 Aston v. Wallace, 43 Ind. 468. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Biisee: Ei idle ae 


. 
§§ 194-195]. 


on the claim so set off. His case must be treated as 
if no set-off had been filed.© Unless otherwise pro- 
vided by statute,® a defendant who has filed a plea 
of set-off has the right to withdraw it before pro- 
ceeding to trial,’ or at any time before final submis- 
sion of the ease,® or before adjustment of the claim,® 
without prejudice, and subsequently bring an action 
on it. <A set-off, it is said, may be withdrawn in 
analogy to suffering a nonsuit,!® but like a nonsuit, 
the withdrawal of it ought to be explicit;1! and 
-where a se‘-off has been withdrawn, it is in the dis- 
eretion of the court to allow or refuse a reinstate- 
ment thereof;*? and a reinstatement at a subsequent 
term when the opposite party might not be prepared 
to meet the claim is properly refused.** 


[§ 195] 2. Counterclaim.‘ While it has been 
held that defendant may, within the proper time,*® 
abandon or withdraw his counterclaim,'® it has been 
held that while plaintiff may take a nonsuit!’ cer- 
tainly a defendant cannot do so and thus keep 
back a portion of the matter in litigation from 
adjudication;+® and that, under statutes requiring 
counterclaims to be set up on pain of defendant’s 
losing his right of action and allowing the dismissal 

. of an action at plaintiff’s request provided a counter- 
claim may not have been presented, the court will 
not allow the withdrawal of a counterclaim with the 


oe Wright v. Salisbury, 46 Mo. 26, 22. 


28. 16 

“However brought into court, it is 
an affirmative demand, that can not 
be investigated upon the merits un- 
less prosecuted by him who makes it. 
The court does not sit to represent 
parties, but to hear their allegations | 60. 
and proofs; and if they fail to appear 
and present their demands, it can only 
dismiss them without adjudication.” 
Wright v. Salisbury, supra. 


260, 21 NW 597. 


609, 113 NW 170. 


N. 
385, 140 A 892. 


SET-OFF AND COUNTERCLAIM 


U. S.—Atlanta Mach. Works v. 

U. S., 114 Fed. 364. 
Iowa.—Kurtz v. Hoffman, 
Ky.—Proctor v. Johnson, 

Nebr.—Miller v. McGannon, 79 Nebr. 


J.—Furst v. Sire, 102 N. J. Eq. 
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reservation of presenting it in a separate action.® 


Time. In some jurisdictions it is held that de- 
fendant may withdraw or dismiss his counterclaim 
at any time before final submission,?° but not after- 
ward;?1 but it has been held that refusal to permit 
defendant to dismiss his counterclaim before judg- 
ment where plaintiff had been permitted to dismiss 
his case without prejudice was error, prejudicial to 
defendant. 


What constitutes abandonment. The cause of ac- 
tion set up in a counterclaim is considered aban- 
doned where defendant fails to introduce evidence 
in support of it,?® or fails to introduce evidence in 
support of it and moves for a directed verdict,?* 
or files the transcript of the record in the appellate 
court with motion for appeal where judgment was 
rendered on verdict for plaintiff after defendant’s 
motion for new trial was overruled.?° 


Operation and effect. Where defendant’s answer 
contains only a counterclaim, upon withdrawal of 
the counterclaim, judgment must be rendered for 
plaintiff for the amount of his claim.?°® 


Restoration. Where a counterclaim is withdrawn, 
it can be restored only by order of the court in which 
it was withdrawn.?* 


the event that this counterclaim is not 
set up in said action. The court can- 
not arbitrarily deprive the plaintiff of 
this right, as would have done had 
the motion of the defendant been 
granted.” It was further said: ‘“Sec- 
tion 127 of the Code of Civil Proce- 
dure allows the dismissal of an action 
at the request of the plaintiff provided 
a counterclaim may not have been 
presented. As a counterclaim always 
takes for granted a complaint, it ap- 
pears that, for the same reason the 
dismissal of a counterclaim, with a’ 


65 Iowa 


16 KyL 


Oh.—Piesekar v. Eschuk, 27 Oh. A. 


ht Peo. v. McCutcheon, 40 Mich. 
4, 
. [a] Set-offs against demands of 439, 161 NE 355 


creditors against decedent’s estate.— 
Under a statute contemplating that 
in all cases where practicable, the rep- 
resentative of a decedent’s estate shall 
exhibit such claims of set-off as exist 
against the demands of creditors, so 
that the final determination shall 
show the balance due either party aft- 
er deducting one claim from the oth- 
er, any set-off, against the demands 
of creditors upon a decedent’s estate 
must be presented on the hearing of 
the claims, unless there is reason for 
the contrary, and when once asserted 
cannot be withdrawn. Peo. v. Mc- 
Cutcheon, 40 Mich. 244. 


7. Theobald v. Colby, 35 Me. 179. 
8. Crain v. Hilligross, 21 Ind. 210; 
Bowen vy. Pickett, 26 Kan. 219 (under 


statutes expressly so providing); 
Muirhead v. Kirkpatrick, 5 Watts & 


S. (Pa.) 506; Gallagher v. Thomas, 2 
Brewst. Nea 531; Lawrin v. Hanks, 
14 Fy e . 58. 


v. Bancroft, 14 Pick. 


(iazes. 315, 25 AmD 393. 

10. Theobald v. Colby, 35 Me. 179; 
Muirhead v. Fitzpatrick, 5 Watts & S. 
(Pa.) 506; Gallagher’ v. Thomas, 2 
Brewst. (Pa.) 531 

11. Muirhead v. 
Watts & S. (Pa.) 506. 

12. Mineral Point R. Co. v. Keep, 
22 Ill. 9, 74 AmD 124. 


13. Mineral Point R. Co. v. Keep, 
22 Ill. 9, 74 AmD 124, 


14. Defined see supra § 11. 
15. See infra text and notes 20, 21, 


Fitzpatrick, 5 


Sask.—Superior Motors, 
Cade, [1929] 3 DomLR 327. 


See Taylor v. Hill, (Tex. Civ. A.) 
183 SW 886 (cross action). 


[a] In North Carolina where de- 
fendant files a counterclaim setting up 
a cause of action arising out of the 
contract or transaction set forth in 
the complaint as the foundation of 
plaintiff's claim or connected with the 
subject of the action, he cannot take 
a nonsuit. Cohoon yv. Cooper, 186 N. 
C. 26, 118 SE 834; Francis v. Edwards, 
77 N. C. 271 (when a counterclaim of 
this character is set up, it becomes 
a. cross action and both opposing 
claims must be adjudicated. The 
plaintiff then has the right to the de- 
termination of the court of all mat- 
ters thus brought in issue, and mu- 
tually the defendant has the same 
right, and neither has the right to go 
out of court before a complete deter- 
mination of all matters in controversy 
without or against the consent of the 
other). 


17. See Dismissal and Nonsuit §§ 
33, 34 

18. Snell v. Harrison, 104 Mo. 158, 
16 SW 152. 


Litds-v. 


19. Reyes v. Osorio, 39 Philippine 
244, 

[a] In support of this view it was 
said: “The reservation by which the 


defendant would be able to present his 
counterclaim in a_ separate action 
against the plaintiff is tantamount to 
depriving the plaintiff of defense 
against the counterclaim, a defense 
which this section 97 grants him in 


reservation by which it may be pre- 
sented again by means of another ac- 


tion, ought not to be _ permitted.” 
Bs v. Osorio, 39 Philippine 244, 
20. 


Proctor v. Johnson, 16 Kyl Be 
Miller v. McGannon, 79 Nebr. 609, T13 
NW 170. See Furst v. Sire, 102 N. J. 
Hq. 385, 140 A 892 (one who had con- 
tracted to purchase land from defend- 
ant who claimed to own all land which 
was subject of partition suit could 
withdraw his counterclaim praying 
that his contract be held valid and 
subsisting, on payment of costs, where 
amendment to bill of complaint show- 
ed an outstanding title). 


21. Blliott v. Peet, 202 Fed. 434, 120 
CCA 540 [aff 192 Fed. 699]; Miller v. 
McGannon, 79 Nebr. 609, 113 NW 170. 


fa] In North Carolina the right to 
withdraw a counterclaim at any time 
before verdict is recognized where it 
is based on another cause of action 
arising also in contract and existing 
at the commencement of the action 
(Cohoon v. Cooper, 186 N. C. 26, 118 
SE 834) (2) but only before verdict 
(Cohoon v. Cooper, supra). 


22. Piesekar v. Eschuk, 27 Oh. A. 
439, 161 NE 355. 


23. Kurtz v. Hoffman, 65 Iowa 260, 
21 NW 597 

24. Wav asworth v. Crabb, 178 Iowa 
565, 159 NW 1042. 


25. Edwards v. Storms, 
675, 294 SW 165. 


26. Atlanta Mach. Works v. U. S., 
114 Fed. 364 


27. Siperiog Motors, Ltd. v. Cade, 
(Sask.) [1929] 3 DomLR 327. 


219 Ky. 


. 


526 [57 C.J.] 


*SET ON FOOT.1 
SET OUT. 

SET SCREW.? 
SETTING.* 
SETTING DOG.® 


SETTLE.® [§ 1] A. In Present Tense—1. In Gen- 
“Settle” is said to be a word of equivocal mean- 
and to mean different things in different con- 
nections,® and that the particular sense in which it is 
used, may be explained® by the context or the sur- 


eral. 
ing ;* 


doce eset, 4$* 11> 

2. See Set § 12. 

3. See Set § 28. 

4 See Set §§ 2, 3, 13. 

5. See Set § 2. 

6 See also Settlement post. 

7. Williams v. Norfolk Mar. Bank, 


LB SV OOOO, Lad CSH94 5: Bell ve 
Crawford, 8 Gratt. (49 Va.)" P10;, 123 
(‘of somewhat equivocal import’’). 


8 Tuggle v. Minor, 76 Cal. 96, 101, 
18 P 131; Wright v. Takito, 210 Ill. 
A. 58, 60; Michael v. Donohoe, 86 W. 


Va. 34, 39, 102 SE 803. See Walsh v. 
New York Cent., etc., R. Co., 204 N. 
Y. 58, 64, 97 NE 408, 37 LRANS 1137. 


[a] Depends on circumstances.— 
(1) “May mean one thing under cer- 
tain circumstances and another under 
other circumstances.” Tugegle_ v. 
Minor, 764Cal- 96, 101, 18 P isk (2) 
Its meaning depends “not only on the 
context . but upon the subject- 
matter and the facts and circum- 
stances surrounding its use.” Wil- 
liams v. Norfolk Mar. Bank, 132 Va. 
379, 382,111 SE 94. (3) “In most 
cases its accurate meaning and legal 
effect can only be ‘determined in view 
of the particular transaction to which 
it is applied.” Walsh v. New York 
@Gents4 ete RR. Co., 204 IN. Y.. 58, 64, 
97 NE 408, 37 LRANS 1137: 


[b] ‘The word has no fixed mean- 
ing.’—Wright v. Takito, 210 Ill. A. 
58, 60. 


[c] “Has a variety of meanings.” 
—Walsh v. New York Cent., etc., R. 
Co., 204 N. Y. 58, 64, 97 NE 408, 37 
LRANS 1137. 


[d] Double meaning.—Auzerais v. 
Naglee, 74 Cal. 60, 67,15 P 371; Long- 
view v. Capps, (Tex. Civ. A.) 123 SW 
160, 162. 


[e] “Indeed there are two distinct 
words ‘settle,’ the meanings of which 
have become confused.” Taylor v. 
Miller, 113 N. C. 340, 342, 18 SE 504. 


9. Auzerais v. Naglee, 74 Cal. 60, 
Cielo, Pst. 
10. Bell v. Crawford, 8 Gratt. (49 


Va.) 110, 123. See Williams v. Nor- 
folk Mar. Bank, 132 Va. 379, 382, 111 
SE 94. 


11. Green v. Com., 
255, 204 SW 82. 


12. Lynch v. Nugent, 80 Iowa 422, 
429, 46 NW 61; Longview v. Capps, 
(Tex. Civ. A.) 128 SW 160, 162. 


[a] “Arrange” equivalent.—Lynch 
v. Nugent, 80 Iowa 422, 429, 46 NW 
61 [quot Longview v. Capps, (Tex. 
Civ.7A.) 123° SW 160, 162). 

“Arrange” 5 C. J. p 373. 


12. Bouvier L. D. [quot Auzerais 


181 Ky. 253, 


SET ON FOOT—SETTLE 


rounding circumstances.'° 


“Accordingly the term 


may be employed as meaning to agree,'! to arrange,’ 
to ascertain,+® to come to,t* or reach an agree- 
ment,'® to determine,'® to establish,’ to fix,'® to 
free from uncertainty,!® to place,?® or to regu- 


late.?1 


v. Naglee, 74 Cal. 60, 66, 15 P 371; 
Salomon v. Holdom, 72 Ill. A. 346, 351; 
Green v. Com., 181 Ky. 2538, 255, 204 
SW 82]; Standard D. [quot Gilna v. 
Barker, 78 Mont. 357, 365, 254 P 174]. 


fa] As ascertaining.—‘‘Two con- 
tracting parties are said to settle an 
account when they ascertain what is 
justly due by one to the other.” Bou- 
vier L. D. [quot Auzerais v. Naglee, 
74 Cale60,,066; ide Solo aLomon Ve 
Holdom, 72 Ill. A. 346, 352; Green v. 
Com., 181 Ky. 258, 255, 204 SW 82]. 


“Ascertain” 5 C. J. p 604. 


14. Century D. [quot Toombs v. 
Stockwell, 131 Mich. 633, 92 NW 288]. 


15. Wright v. Takito, 210 Ill. A. 
58, 60 


16. Casler v. Connecticut Mut. L. 
Inis..:Co.,2:22) Ne SY. 427, 429) 


17. Lynch v. Nugent, 80 Iowa 422, 
429, 46 NW 61; Casler v. Connecti- 
cut Mut. L. Ins. Co., 22 N. Y. 427, 431. 


“Establish” 21 C. J. p 898. 


18. Casler v. Connecticut Mut. L. 
Ins. Co., 22 N. Y. 427, 431; Gallagher 
v. McHugh, 85 Tex. 446, 447, 21 SW 
1038. 


{a] “To fix’? equivalent.—Lynch v. 
Nugent, 80 Iowa 422, 429, 46 NW 61 
{quot Longview v. Capps, (Tex. Civ. 
A.) 123 SW 160, 162]. 


[b] Applied to mental state.— 
“ Settle’ is a strong word. It im- 
plies that the mental state to which 
it is applied has become fixed, perma- 
nent and not subject to change.” 
Robinson v. Crotwell, 175 Ala. 194, 
206, Diasec 


{c] “Implies a permanent condi- 
tion.’”—Coleman y. Ferrar, 112 Mo. 
54, 70, 20 SW 441. e 


“Pix” 26 C. J. p 646. 


19. Webster Int. D. [quot Gilna v. 
Barker, 78 Mont. 357, 365, 254 P 174]. 


20. Casler v. Connecticut Mut. L. 
Ins Coyn22 New ee laetolls 


21. Lynch v. Nugent, 80 Iowa 422, 
429, 46 NW 61. 


“Regulate” 53 C. J. p 1172. 

22. Accounts and Accounting 1 C. 
J. p 588. 

23. Baxter v. State, 9 Wis. 38, 44 


[cit State v. Staub, 61 Conn. 553, 568, 
23 A 924, and quot Phipps v. Willis, 
53 Or, 190, 200; 96 P 866, 99 P 9385, 8 
AnnCas 119 (quot National Surety Co. 
v. Johnson, :115' Or. 62:4; 631,) 239 P 
538) ]. 

24. Bell v. Crawford, 8 Gratt. (49 
Va.) 110, 123. 


25. State v. Staub, 61 Conn. 553, 
568, 238 A 924. 


[§ 2] 2. As Meaning To Adjust.?? 
has an established legal meaning;?* and in its or- 
dinary acceptation,?* when applied to an unliqui- 
dated claim,?° the proper meaning is said to be?® 
to adjust?’ accounts,?* claims,?® differences,?°® or 


The word 


26. Bell v. Crawford, 8 Gratt. (49 
Vian) 1105 123. 


27. Bouvier L. D. [quot Auzerais 
vi Nagilee, 74° Cal, -60, 66, 15°P: 271- 
Green v. Com., 181 Ky. 253, 255, 204 
SW 82]; Century D. [quot Toombs 
v. Stockwell, 131 Mich. 633, 92 NW 
288]; Standard DY «Lqnot iGilnamay. 
Barker, 78 Mont. 357, 365, 254 P 174 
(also quot Webster Int. D.)]; Web- 
ster D. [quot Salomon v. Holdom, 72 
Ill. A. 346, 352 (also cit. Century D. 
and quot Bouvier L. D.); Applegate 
v. Baxley, 93 Ind. 147, 1493 Peo. v: 
Green, 5 Daly (N. Y.) 194, 201; Na- 
tional Bank v. Norton, 1 Hill (N. Y.) 
572, 576]; Webster New Int. D. [quot 
Mowry v. Saunders, 33 R. I. 45, 57, 
80 A 421, AnnCas1913A 1344]; State 
v. Staub, 61 Conn. 553, 568, 23 A 924; 
Wrightity. Taki toy 220s Eil gal bee G0 
Lynch v. Nugent, 80 Iowa 422, 429, 
46 NW 61; Gandolfo v. Appleton, 40 
541; Fort v. Gooding, 9 
CNL) Sal, 377 [quot In re 
121 Misc. 102, 103, 201 NYS 
60]; Bell v. Crawford, 8 Gratt. (49 
Va.) 110, 128; Aylett v. Robinson, 9 
Leigh (36 Va.) 45, 50; Michael v. 


Donohoe, 86 W. Va. 34, 39, 102 SE 
803. 
[a] “The word ‘adjust’ used in 


reference to a liquidated claim has 
the same meaning, though perhaps, 
not quite so clearly.” State v. Staub, 
61 Conn. 553, 568, 23 A 924. 


[b] “Adjust” distinguished. 
“Within certain limitations in ordi- 
nary use, the words ‘adjust’ and ‘set- 
tle’ have different meanings.” Lynch 
v. Nugent, 80 Iowa 422, 429, 46 NW 
61 [quot Longview v. Capps, (Tex. 
Civ., A.) 123 SW 160, 162]; 


[c] Synonymous with “adjust.7— 
New Standard D. [quot Jeff Davis 
County v. Davis, (Tex. Civ. A.) 192 
SW 291, 295, and cit State v. Staub, 
61 Conn. 558, 568, 23 A 924]; Lynch 
v. Nugent, 80 Iowa 422, 429, 46 NW 
61 [quot ‘Longview Vv. ‘Capps, (Tex. 
Civ. A.) 123 SW 160, 162]. 


“Adjust” 1 C. J. p 1237. 


28. Century D. 
Stockwell, 131 Mich. 633, 92 NW 288]; 
Webster Int. D. [quot Salomon v. 
Holdom, 72 Ill. A. 346, 852 (also cit 
Century TBO We Mowry v. Saunders, 33 
aye 45, 57, 80 A 421, AnnCas1913A 


29. Century D. [quot Toombs y. 
Stockwell, 131 Mich. 633, 92 NW 288]. 


30. Century D. [quot Toombs v. 
Stockwell, 131 Mich. 633, 92 NW 
288]; Webster Int. D. [quot Salomon 
v. Holdom, 72 Ill. A. 346, 352 (also 
cit Century D.)]. See Walsh v. New 
York) ‘Cent, Veto: Ra uCon | 2045 Nye 
58, 64, 97 NE 408, 37 LRANS 1137. 


*By CARLOS M. SANDOVAL (Set on Foot—Shepway, Court of, 


For later cases, developments and changes in the law see Annotations, Same title and section number. 


inclusive). 


s 


[quot Toombs v.” 


EAR! 


matters of controversy ;*1 


adjust and ascertain what may be 


31. 
274. 


“Tt is used in the sense of adjust- 
ing matters of controversy, about 
which there had been a difference of 
opinion, and striking a balance by 
agreement.’’? Moore v. Hyman, supra. 


va. Century (Dp. fquot. Taylor’ Vv. 
Miller, 113 N. C. 340, 342, 18 SE 504]; 
Webster Int. D. [quot Salomon v. 
Holdom, 72 Ill. A. 346, 352 (also, cit 
Century D.)}; National Bank v. Nor- 
TOM, oe Ht) GNoWY2 572. 016s Block: yy 
Largent, (Tex. Civ. A.) 135 SW 1078, 
1080]; Webster New Int. D. [quot 
Mowry v. Saunders, 33 R. I. 45, 57, 80 
A 421, AnnCasl1913A 1344]. See 
Moore v. Hyman, 35 N. C. 272, 274 
(“strike a balance by agreement’’); 
Kearney v. Collins, 2 Miles (Pa.) 138, 
14. 


[a] “It may consist of the mere 
striking of a balance, where there 
may have been interest accounts, a 
compromise, composition, payment in 


Moore v. Hyman, 35 N. C. 272, 


goods, or the procurement of a _re= 
lease.’ Kearney v. Collins, 2 Miles 
(Pas) 13, 14: 


“Balance” 6 C. J. p 1170. 

33. Webster D. [quot Block v. 
Largent, (Tex. Civ. A.) 135 SW 1078, 
1080]. 


34. <Aylett v. Robinson, 
(36 Va.) 45, 50. 


35. Webster Int. D. [quot Gilna v. 
Barker, 78 Mont. 357, 365, 254 P 174]; 
Lynch v. Nugent, 80 Iowa 422, 429, 
46 NW 61. 


“Determine” 18 C. J. p 984. 


36. Michael v. Donohoe, 86 W. Va. 
34, 39, 102 SE 803. 


37. Inre Marr, 240 Pa. 38, 42, 87 A 
621, AnnCas1915A 167. 


[a]. “Dispose” synonymous.—In 
re Marr, 240 Pa. 38, 42, 87 A 621, Ann 
Cas1915A 167 (in phrase “dispose and 
settle’ used in will). 


“Dispose” 18 C.J. p. 1279. 


38. Webster Int. D. [quot Gilna v. 
Barker, 78 Mont. 357, 365, 254 P 174]. 
But see In re Marr, 240 Pa. 38, 42, 
87 A 621, AnnCas1915A 167. 


[a] In statute Rev. Codes (1921) 
§ 6011, providing for settlement and 
liquidation of corporation’s affairs by 
directors as statutory trustees, “‘set- 
tle,’ held to mean ‘dispose of.” Gil- 
na v. Barker, 78 Mont. 357, 365, 254 P 
jae 


{b] “Dispose of” distinguished.— 
In re Marr, 240 Pa. 38, 42, 87 A 621, 
AnnCas1915A 167. 


39. Lynch v. Nugent, 80 Iowa 422, 
429, 46 NW 61; Longview v. Capps, 
(Tex. Civ. AN) 423 SW 160, 162. 


40. Bell v. Crawford, 8 Gratt. (49 
Va.) 110, 123; Aylett v. Robinson, 
9 Leigh (3 6 Va.) 45, 50. 


41. Bell v. Crawford, 8 Gratt. (49 
Va.) 110, 1238; Aylett v. Robinson, 9 
Leigh (36 Va.) 45, 50. 

“Settlement” post. 

42. Century D. [quot Taylor v. 
Miller, 113. N. C. 340, 342, 18 SE 504]; 
Standard D. [quot M. Zimmerman Co. 
v. Goldberg, 69 Pa. Super. 254, 255 
(giving it as definition OF “settled”) ]; 


9 Leigh 


to balance ;°? 
up;*° to compare with another account;** to de- 
termine*® the status of affairs between parties;?% 
to dispose** of ;°* to fix®® or determine a balance, 
which may be on the one side or the other;*° 
go into a settlement;*! to liquidate;** to together 


SETTLE 


to close ) or the other.*? 


to 


due to the one 


Webster Int. 


D. [quot Salomon v. 
Holdom, 72 Il. 


A. 346, 352 (also cit 
Century D.); Applegate v. Baxley, 93 
Ind. 147, 149; National Bank v. Nor- 
ton, 1 Hull iCN. Y?) 572) 576; Block v. 
Largent, (Tex. Civ. A.) 135 SW 1078, 
1080]; Webster New int. D. [quot 
Mowry v. Saunders, 33 R. FE. 45, 57, 80 
A 421, AnnCas1913A 1344]; Gandolfo 
v. Appleton, 40 N. .Y. 583, 541; Fort 
Vencooding» 9s Barbs iNew mo GlsnorGd, 
[quot In re Brant, 121 Misc. 102, 103, 
201 NYS 60]. 


“Liquidate” 37 C. J. p 1263. 


43. McMasters v. Burnett, 92 Ky. 
358, 361, 17 SW 1021, 13 Kyl 617. 
See State v. Staub, 61 Conn. 5538, 568, 
23 A 924; National Surety Co. v. 
Johnson, 115 Or. 624, 631, 239 P 538; 
Phipps v. Willis, 53 Or. 190, 200, 96 P 
866-99 P1935, 8 AnnCas 119" Baxter 
v. State, 9 Wis. 38, 44. 


[a] Similar definition.—To ac- 
count together and strike a balance 
by computation.” Moore v. Hyman, 
SOy Ne Ce 22) Or ae 


[b] Term implies: (1) “Mutual 
adjustment of accounts.’ Anderson 
L. D. [quot Toombs v. Stockwell, 131 
Mich. 633, 92 NW 288]; Baxter v. 
State, 9 Wis. 38, 44 (adding “between 
different parties’) [cit State v. Staub, 
61 Conn. 553, 568, 23 A 924, and quot 
Phipps v. Willis, 53 Or. 190, 200, 96 
P 866, 99 P 935, 8 AnnCas 119 (quot 
National Surety Co. v. Johnson, 115 
Ori 6245-63. 239.22 533) 12 And 
an agreement upon the_ balance.” 
Anderson L. D. [quot Toombs v. 
Stockwell, supra]; Baxter v. State, 
supra [cit State v. Staub, supra, and 
quot Phipps v. Willis, supra (quot 


National Surety Co. v. Johnson, su- 
pra)]. (3) ‘Something finally es- 
tablished by mutual agreement.’ 


Coleman vy. Ferrar, 112 Mo. 54, 70, 20 
SW 441. 


44. Auzerais v. Naeibes 74 Cal. 60, 
67, 15 P 371; Moore v. Hyman, 35 N. 
C. 272, 274; Longview We Capps, (Tex. 
Civ. A.) 123 SW 160, 162. -See Wright 
v. Takito, 210 Ill. A. 58, 60; Lynch v. 
Nugent, 80 Iowa 422, 429, 46 NW 61; 
Peo. v. Green, 5 Daly (N. Y.) 194, 201; 
Michael v. Donohoe, 86 W. Va. 34, 
102 SE 803. 


“Adjustment” 1 C. J. p 1238. 


45. Bell v. Crawford, 8 Gratt. (49 
Va.) 110, 123; Aylett v. Robinson, 9 
Leigh (36 Va.) 45, 49. 


46. State v. Staub, 61 Conn. 553, 
568, 23 A 924, 


47. Francis v. Rycroft, 148 App. 
Div. 65, 132 NYS. 14, 46. 


SING) 
charge it.” 
pra. 


“Discharge” 18 C. J. p 1049. 


48. Standard D. [quot M. Zimmer- 
man Co. v. Goldberg, 69 Pa. Super. 
254, 255 (given as definition of “set- 
tled’’) J. 


49. Bouvier L. D. [quot Auzerais 
v. Naglee, 74 Cal. 60, 66, 15 P 371; 
Salomon v. Holdom, 72 Ill. A. 346, 
351; Green v. Com., 181 Ky. 253, 255, 
204 SW 82]; Century D. [quot Taylor 
v. Miller, 113 N. C. 340, 342, 18 SH 
504]; Standard D. [quot Gilna v. 


‘settle’ a debt means to ‘dis- 
Francis v. Rycroft, su- 
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And in this sense the term may 


be used alike to denote an adjustment of a demand,** 
or even a mere intent to adjust.*® 


[§ 3] 3. As Meaning To Pay or Discharge. When 
applied to a liquidated account or demand,*® “to 
settle’ may mean to discharge ;** 
pecuniary obligations fully;#® to pay*® one’s bill;°° 


to meet one’s 


Barker, 78 Mont. 357, 365, 254 P 174 
(also quot Webster Int. D.); Zim- 
merman Co. v. Goldberg, 69 Pa. Su- 
per. 254, 255 (giving it as definition 
of “settled”’)]; Webster D. [quot Ap- 
plegate v. Baxley, 93 Ind. 147, 149; 
National Bank v. Norton, 1 Hill (N. 
Y.) 572, 576; Peo. v. Green, 5 Daly 
(N.Y) 194, -2015 “National Banie iw, 
Norton, 1 Hill (N. Y.) 572, 576]; Web- 
ster New Int. D. [quot Mowry v. 
Saunders, 33 R. I. 45, 57, 80 A, 421, 
AnnCas1918A 1344]; Worcester D. 
[quot Moses v. Moses, 13 Ont. Pr. 
144, 145]; Tuggle v. Minor, 76 Cal. 
96; 101, 28 Pe 13d State v. Stauby6k 
Conn. 553, 568, 23 A 924; Edson’ v. 
Fuller, 22 N. H. 183, 190; Gandolfo v. 
Appleton, 40 N. Y. 533, 541; Michael 
v. Donohoe, 86 W. Va. 34, 39, 102 SH 
803. See Stratford State Bank v. 
Young, 159 Iowa 375, 386, 140 NW 
376; Lynch v. Nugent, 80 Iowa 422, 
429, 46 NW 61; Brody v. Doherty, 30 
Miss. 40, 44; Longview v. Capps, 
(Tex. Civ. A.) 123 SW 160, 162; Bell 
v. Crawford, 8 .Gratt, (9 Was)? tao, 
123; Aylett v. Robinson, 9 Leigh (36 
Va.) 45, 49. But see infra text and 
note 52. 


[a] As paying.—‘‘When-one pays 
the balance or ‘debt due by him, he 
is said to settle such debt or bal- 
ance.” Bouvier L. D. [quot Auzerais 
vw... Naglee,» 74..Cal. (60) 66.. 5.5 sit 
Salomon v. Holdom, 72 Ill. A. 346, 
352; Green v. Com., 181 Ky. 253, 255, 
204 SW 82]. 


[b] “Not infrequently used in the 
sense of ‘paying.’ ’—Lynch v. Nugent, 
80 Iowa 422, 429, 46 NW 61 [quot 
Longview v. Capps (Tex. Civ. A.) 123 
SW 160, 162, and cit Stratford State 
Bank v. Young, 159 Iowa 875, 386, 140 
NW 376 (‘may mean to pay’’)]. To 
same effect Moore v. Hyman, 35 N. C. 
272, 274 (“‘sometimes”’). 


[ec] Depends on context.—(1) It 
“may by the context or the surround- 
ing circumstances be explained to 
mean ‘pay.’” Bell v. Crawford, 8 
Gratt.=(49:' Vann 120s P23 7G2), -iedeo 
not mean to say that a promise to 
‘settle’ an account may not under 
some circumstances, be equivalent to 
a promise to pay. - It depends 
upon the nature of the application 
and the terms of the answer; as 
evincing a mere intent to adjust the 
account and see where the balance 
lies, or an acknowledgment of a stat- 
ed balance; which to settle means to 
pay.’ <Aylett v. Robinson, 9 Leigh. 
(36 Va.) 45, 49 [quot Bell v. Craw- 
ford, supra]. 


[da] Promise to “settle’ a liq- 
uidated demand, respecting which 
there was no dispute between the 
parties, held a promise to pay the 
same. Tuggle v. Minor, 76 Cal. 96, 
101, 18 P1381; Brody v. Doherty, 30 
Miss. 40, 44; Edson v. Fuller, 22 N. 
H. 183, 190; Stilwell v. Coope, 4 Den. 
(N. Y.) 225, 226; Pinkerton v. Bailey, 
8 Wend. (N. Y.) 600, 601; Moore vy. 
Hyman, 35 N. C. 272, 274. See Tay- 
ne Miller, 113 N. C. 340, 342, 18 SE 
5 


“Pay”? 48)C. J, p 5%2: 


50. Standard D. [quot M. Zimmer- 
man Co. v. Goldberg, 69 Pa. Super. 
254, 255 (given as definition of ‘‘set- 
tled”) ]. 
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to satisfy ;>1 


Land.°* 
to: reside.’ 
fide use and improvement;°® 
inhabitanee.®® 


[§ 5] b. As Applied to Ministers. 
nical term applied to ministers,®° “to settle’ means 
to place him in a permanent seat or to fix him in 


a stable course of life.®! 
Phrase: 


51. Standard D. [quot Gilna v. 
Barker, 78 Mont. 357, 365, 254 P 174]; 
Michael v. Donohoe, 86 W. Va. 34, 39, 
102 SE 808. 


“Satisfy” ante. 


52. Foot v. Gooding, 9 Barb. (N. 
Yeo) 874,8377  Lquot In re Brant, 121 
Misc. 102, 103, 201 NYS 60]; Kearney 
v. Collins, 2 Miles (Pa.) neu 14. See 
‘Parker v. ‘Carter, SSA 162, 120 SW 
836, 839, 134 AmSR 60; Wright Vv. 
Takito, 210 Ill. A. 58, 60. But see 
supra text and note 49. 


[a] As not meaning “pay.’’—(1) 
“The words ‘to settle’ do not neces- 
sarily mean ‘to pay.’” Fort v. Good- 
ine.) 9) Barbs (Ne asl) 8lt [quot 
In re Brant, 121 Misc. 102, 103, 201 
NYS 60]. (2) “To ‘settle’ does not 
always mean a payment or a payment 
in money.’ Kearney v. Collins, 2 
Miles (Pa.) 138, 14. 


[b] “Agreement to settle 
necessarily a promise to pay. ‘ 
There are many ways in which de- 
fendant might settle the amount; he 
might give goods or produce, or might 
leave by will, or in some other man- 

ner arrange for the liquidation of the 


is not 


claim.” Moses v. Moses, 13 Ont. Pr. 
144, 145. 

[c] An offer to meet and settle a 
disputed account “is not equivalent 


to an agreement to pay. It is an of- 
fer to adjust matters.” Parker v. 
Carter, 91 Ark. 162, 120 SW 836, 839, 
134 AmSR 60. 


[d] “Settle an account” and “pay 
a debt” distinguished.—Bell v. Craw- 
ford, 8 Gratt. (49 Va.) 110, 123. 


53. Auzerais v. Naglee, 74 Cal. 60, 
67, 15 P 871; Wright v. Takito, 210 
Till. A. 58, 60; Moore v. Hyman, 35 
Fe ed Se 272, 274; Longview v. Capps, 
G@Rex: 8Ciye, A)) 123 SW 160, 162; Bell 
v. Crawford, 8 Gratt. (49 Va.) ALLO, 


123; Aylett v. Robinson, 9 Leigh (36 
Va.) 45, 49; Michael v. Donohoe, 86 
W. Va. 34, 39, 102 SE 803. See Lynch 


Vi. Nugent, 80 Iowa 422, 429, 46 NW 
61; Peo. v. Green, 5 Daly (N. Y.) 194, 
201. 

“Payment” see Payment § 1. 

54. See also Occupy 46 C. J. p 898; 
and generally Public Lands 50 C. J. 
p 872 

55. Bratton v. Cross, 22 Kan. 6738, 


677 [quot Smith v. Florence, 43 Tex. 
Civ, A. 557, 559, 96 SW 1096]. 


56. McIntyre v. Sherwood, 82 Cal. 
139, 142, 22 P 937. 


57. Webster D. [quot Burleson y. 
Durham, 46 Tex. 152, 0]. 


58. In re Selby, 6 Mich. 193, 204. 
See Davis v. Young, 3 Dana (Ky.) 
299, 307. 


[a] “The words ‘settle’ and ‘oc- 


but it has been held that it does not 
always mean to pay;°?. and a payment.®? 

[§ 4] 4. Special Meanings—a. As 
To fix one’s place of residence on land;*°® 
The word conveys the idea®* of bona 
and of permanent 


“ ‘Call and settle’ a minister.’’®? 


SETTLE 


Applied to 


‘Glew ae 
As a tech- 


tomsetiley sail 


cupy,’.. [in a public land act] 
are inapplicable to any other state 
of things than a bona fide use and im- 
provement of the land.’ In re Selby, 
6 Mich. 198, 204. 


59. 
Durham, 46 Tex. 152, 160 


60. “Minister” 
cieties §§ 69-77. 


61. Whitney v. Brooklyn First Ec- 
clesiastical Soc., 5 Conn. 405, 4138. 


62. Whitney v. Brooklyn First Ec- 
clesiastical Soc., supra. 


63. See cases infra this section. 
See also Appeal and Error § 1853 et 
seq. 


“Bill of exceptions’? 
and Error § 1812. 


64. See cases infra this section. 
See also Appeal and Error § 1955 et 
seq. 


“Case made” see Appeal and Error 
STO Dios 


65. State v. Wilson, 43 Okl. 112, 
118, 141 P 426 [quot State v. Sulli- 
van, 80 Okl. 81, 82, 194 P 446]. See 
State v. Ayers, 52 Mont. 62, 64, 155 P 


[a] By addition or elimination.— 
“The term ‘settle’ or ‘settling’ of a 
case-made means . * in. shert;! ito 
add or eliminate such matter as will 
cause the case-made to speak the 
truth.” State v. Wilson, 43 Okl. 112, 
118, 141 P 426 [quot State v. Sullivan, 
80 Okl. 81, 82, 194 P 446 (quotation 
taken from syllabus to same effect) ]. 
To same effect State v. Ayers, 52 
Mont. 62, 64,-155 P 276. 


66. Atchison, etc., R. Pas v. Cone, 
37 Kan. 567, 569, wb ’p 49 


see Religious So- 


see Appeal 


[a] Nearly caper ours ie “ale 
lowed. bate eLG:, Vv. 
Cone, 37 Kan. 567, 569, 15 EB “499° 


“Allow” 2 C. J. p 1154. 


67.) Denver etc Jn. Con vel. sie 9 
N. M. 309, 313, 51 P 679 [quot Schae- 
ot AVEDA be OL, iN. MM. 96, 241) P 


“Approve” 4 C. J. p 1462. 


68. State v. Ayers, 52 Mont. 62, 64, 
155 P 276; Montana Lumber, etc., Co. 
v. Howard, 10 Mont. 296, 298, 25 P 
1024 (with reference to bill of excep- 
tions). See Appeal and Error §§ 
1907-1910, 2031, 2032. 


“Sign” [36 Cyc 441]. 


69. Schaefer v. Whitson, 31 N. M. 
96, 241 P 31, 34; Denver, etc., R. Co. 
Vor Se INS OO Sis ss bdune mouioe 


[a] Phrase “would not mean to 
approve, as occurring on the trial, 
something merely claimed to have so 
occurred but to do so is for the judge 
to assert officially that it did occur. 


[§ 6] c. In Appellate Procedure. 
ence to a bill of exceptions,®*? or case made,** “to 
settle” means to adjust differences ;°? to allow 38¢ 
to approve;®” and in this donnection, it is distin- 
guished from “to sign.’’°® 


Webster D. [quot Burleson v. 
]. ; 


With refer- 


Phrases: “Settle a bill of exceptions,”®® and “set- 
in the usual form.”?° 


[§ 7] 5. Phrases: “Adjust and settle,”’"? “audit 
and settle,”’* “dispose and settle, 
dit and settle,’’74 “he would then settle,”*® “I intend 
propose to settle,”7" “I will settle 
it with him,”7® “I will settle your account,”’’® “meet 


773 “examine, au- 


Therefore we take it that the judge 
has, by settling this bill of excep- 
tions and by order judicially making 
it ‘a part of the record in said cause,’ 
declared that 4the notes of the testi- 
mony of witnesses as taken down by 
counsel’ was the testimony given on 
said trial.’ |) Denver; etc.;, Ri Co. vo Ut 
Se. So NESS 0 9G cS boa 51 eG. Se henoe 
Schaefer v. Whitson, 31 N. M. 96, 241 
Prsie eo 4a: 


70. Montana Lumber, ete., Co. v. 
Howard, 10 Mont. 296, 297, 25 P 1024 
(applied to bill of exceptions). 


[a] Held not settled peer ee £0 
law.—Montana Lumber, Co. 
Howard, 10 Mont, 296, 298. 38 P 1024, 


71. State v. Staub, 61 Conn. 553, 
568, 23 A 924; Peo. v. Green, 5 Daly 
GNSS) 1940208. 


72. Illinois Surety Co. v. U. S., 240 
We. Seales 2195 ese 7SCt, 821560, Laved- 
609. 


73. In re Marr, 240 Pa. 38, 42, 87 A 
621, AnnCas1915A 167. 


74 Fajardo Sugar Co. v. Holcomb, 
UGRES G20) 92h89 5s 


[a] As used in Organic Act of 
Porto Rico, § 20 (USCA tit 48 §§ 786— 
788, 790-793), authority to ‘‘examine, 
audit and settle all accounts pertain- 
ing to the revenues and receipts,” 
held not to give auditor of Porto Rico 
power to revise tax assessments, 
this not being the natural meaning 
of “settle.” Fajardo Sugar Co. v. 
Holcomb, 165-4 (2d), 92; 95. 


Mig Edson v. Fuller, 22 N. H. 183, 


76. Mowry v. Saunders, 383 R. I. 
45, 57, 80 A 421, AnnCasl1913A 1344. 


[a] Held sufficient as new promise 
to pay.—Mowry v. Saunders, 33 R. I. 
45, 57, 80 A 421, AnnCas1913A 1344. 
Pee, ae Limitations of Actions §§ 


77. Taylor v. Miller, 113 N. C. 340, 
342, 18 SE 504, 


78. Moses v. Moses, 13 Ont. Pr. 
144, 145. 
79. Bell v. Crawford, 8 Gratt. (49 


Va.) 110, 124; Aylett v. Robinson, 9 
Leigh (36 Va.) 45, 48. 


[a] Insufficient as acknowledg- 
ment of debt.—The declaration of 
one when applied to ‘‘to settle an ac- 
count,—‘I am too unwell to do busi- 
ness now—when I am better I will 
settle your account’ was not such an 
acknowledgment of the justice of the 
account, as to take the case out of the 
operation of the [limitations] stat- 
ute.’ Aylett v. Robinson, 9 Leigh 
(36 Va.) 45, 48. To same effect Bell 
v. Crawford, SeGracta(49™ Via) aelhoe 
Tae a See also Limitations of Actions 
S$} ro) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Beene Ue Per ae Py ca nak, 


and settle,”®® “settle a controversy,’’®! “settle all 
the interest due,”’®? “settle and adjust,’’’* “settle 
and liquidate its affairs,’®* “settle the trouble to 
the satisfaction of the men affected,”’®> “settle up 
“settle up and liquidate,”s7 
tle with a party,”®® “this settles everything,”®® “we 
ean settle,”®® and “will settle above contract with 
bank;”®! also “settled the case.’’®? 


[§ 8] B. Settled—1. Primary Sense. 
“settled” in its primary sense®*? means agreed;°* 
determined ;°° established ;°° fixed;°7 and placed.®§ 


{§ 9] 2. Applied to Debts and Litigation. 


all property,”®® 


these ete 


80. Parker v. Carter, 91 Ark. 162, 
120 SW 836, 839, 134 AmSR 60. 


81. In re Fletcher, 237 N. Y. 440, 
143 NE 248, 250. See also Arbitra- 


tion and Award 5 C. J. p 1; Compro- 
mise and Settlement 12 C. J. p 312. 
82. Kearney v. Collins, 2 Miles 


Cea.) 23) oe 
pay money’’). 


83. Illinois Surety Co. v. U. oy 
240 U. S. 214, 220, 36 SCt 321, 60 L 
ed. 609. 


84. Gilna v. Barker, 78 Mont. 357, 
365, 254 P 174 (affairs of defunct cor- 
poration). See also Corporations § 
3670 et seq. 


85. Caskie v. Premier Mines, Ltd., 
30 B. C. 116, 


86. Moon v. Stewart, 87 Oh. St. 
349, 361, 101 NE 344, 45 LRANS 48, 
AnnCasi1914A 104. 


[a] Meaning “divide up.”—In an 
instrument executed in compliance 
with the statute of wills, appointing 
an executor to ‘“‘settle up all property, 
both personal and real,’ and making 
the granddaughters of testatrix each 
equal heirs with her own children, 
the words “settle up’ held used in 
the sense of ‘divide up.’’ Moon v. 
Stewart, 87 Oh. St. 349, 361, 101 NE 
344, 45 LRANS 48, AnnCas1914A 104. 


87. Wilson v. Stillwell, 9 Oh. St. 
467, 470, 75 AmD 477. 


[a] “Is equivalent to ‘pay.’ ’—Wil- 
son v. Stilwell, 9 Oh. St. 467, 470, 75 
AmD 477. 


88. McMasters v. Burnett, 92 Ky. 
Res 361, 17 SW 1021, 13 KyL 617. 


Phipps v. Willis, 53 Or. 190, 
201° ‘96 P 866, 99 P 935, 8 AnnCas 119. 


90. Bell A Crawford, 8 Gratt. (49 
Va.) 110, 12 


[a] ete implies an account- 
ing together, and not a promise of 
payment by one to another.” Bell 
Barr ters Hore, 8 Gratt. (49 Va.) 110, 


(‘not an agreement to 


91. Williams v. Norfolk Mar. Bank, 
132 Va. 379, 382, 111 SE 94. 


{a] Promise by an owner, in- 
dorsed on a contract for the con- 
struction of houses to “settle the 
above contract” with a bank, ‘was 
not a promise to pay the contract 
price for building the houses.” Wil- 
liams v. Nolfolk Mar. Bank, 132 Va. 
379, 384, 121 SE 94: 


92. Gallagher v. McHugh, 85 Tex. 
446, 447, 21 SW 1033. 


fal Used in statute, providing 
for writ of error by supreme court 
where lower appellate court in re- 
versing a judgment “practically set- 
tiles the case,’ the phrase means 
“fixes the rights of the _ parties.” 
Gallagher v. McHugh, 85 Tex. 446, 
447, 21 SW 1088. 


[b] Held not to “settle the case.” 
[57 C. J.—28] 


SETTLE 


“set- 
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used with relation to debts or pending litigation,®® 
the word “settled” hasbeen said not to have ae- 
quired such a well defined meaning as to enable the 
courts to interpret its use without the aid of ex- 
trinsic evidence. 
connections the word has been considered as mean- 
ing discharged ;? 
including the idea of the discontinuance,’ or the 


However, as used in particular 


paid;? satisfied;+ and also as 


dismissal® of an action or cause; but not the idea 


The term 


When 


—‘‘The decision of the Court of Civil 
Appeals does not do this. It simply 
reverses the judgment and remands 
the cause to enable the parties to in- 
troduce any evidence . throwing 
light upon the transaction.’ Gal- 
lagher v. McHugh, 85 Tex. 446, 447, 21 
SW 1033. 


93. Casler v. Connecticut Mut. L. 
TNS COSINE yo Falneson, 
94 Green v. Com., 181 Ky. 253, 


255, 204 SW 82. 
“Agreed” 2 C. J. p 977. 


95. Casler v. cone Mut. Rs 
Ins'Cos,, 22) N. Ye 42%, 


[a] ‘ ‘Determined’ pre syn- 
onym.”’—Casler v. Connecticut Mut. 
Taine Cory) 22cNvaey. 4275 5429: 


{b] In reference to contracts for 
public transaction and account, (1) 
the term is said to mean the determi- 
nation in the treasury department for 
administrative purposes of the ac- 
count and amount due. Utah Constr. 
Co. v. St. Louis Constr., etce., Co., 254 
Fed. 321, 330. (2) ‘‘Means nothing 
more than an adjusting of the ac- 
count of credits and debits to arrive 
at the final estimate.” Utah Constr. 
Co. v. St. Louis Constr., etc., Co., su- 
pra. 

96. Casler v. pe ccus Mut. L. 
Ins.Co., 22 N. Y. 427, 43 


[a] “ ‘Established’ a i Be syn- 
onym.”’—Casler v. Connecticut Mut. 
LL. Ins. Co: 22 N. Y. 427, 429. 


Bia | ig see Establish §§ 11, 


97. Casler v. Connecticut Mut. L. 
Inssi Coy MZ Ne aye 425 
[a] “ ‘Fixed’ natural synonym.”’— 


Casler v. Connecticut Mut. L. Ins. Co., 
22) Noi ¥: 427,429. 


[b] Conveys idea of fixed rule.— 
McWhorter v. Benson, Hopk. (N. Y.) 
32, 42 
“Pixed”’ 26 C. J. p 647. 


98. Casler v. Connecticut Mut. L. 
Ins 'Co,, 22) Ne Y¥., 427, “431° 


“Placed” 48 C. J. p 1216. 
99. See cases infra this section. 


ls Setzer yv.. Moore, 1203) Gals 333, 
260 P 550, 552, 55 ALR 428. See also 
supra § 1 


[a] “Courts must have recourse 
to the context of the written agree- 
ment between the parties in which 
said term is employed, to the circum- 
stances under which the agreement 
was made, - and to the confer- 
ences and correspondence between 
the parties pending the negotiation of 
the agreement.” Setzer v. Moore, 203 
Cal, 333, 260 P 550; 552; 55 ALR 1423 
(construing agreement for final pay- 
oe of fee the date action is set- 
tled). 


2. Waters v. Creagh, 4 Stew. & P. 


of an adjudication.” 


[§ 10] 3. Applied to Land. 
word has been said to mean planted with inhabit- 


In one sense, the 


(Ala.) 410, 414; 
ton, 40 N. Y. 533, 


[a] “When a debt is said to be 
settled, it is . . .an assertion that 
the debt is . . . discharged.” Gan- 
‘dolfo v. Appleton, 40 N. Y. 538, 541. 


[b] “‘Paid’ and ‘settled,’ when 
used in common conversation, in re- 
lation to a debt, are understood equal- 
ly as conveying the idea that the debt 
is discharged.” Waters v. Creagh, 4 
Stew. & P. (Ala.) 410, 414. 


“Discharge” 18 C. J. p 1048. 


3. Waters v. Creagh, 4 Stew. & P. 
(Ala.) 410, 414; Hopkins v. Warner, 
109 Cal.133, 138,041 PP e6ss tGreen wv. 
Com., 181 Ky. 253, 256,.204 SW 82; 
Kelley v. Thompson, 175 Mass. 427, 
430, 56 NE 713; Gandolfo v. Apple- 
ton, 40 N. Y. 538, 541. See Lilly v. 
Cox, 61 W. Va. 547, 549, 56 SE .900- 
(‘means the payment’’). But see Mil- 
ler v. Griffin, 102 Ala. 610, 614, 15 
S 238; Redding v. Redding, 69 Vt. 
500, 505, 38 A 230, 232; Port Darling- 
ton Harbour Co, v. Squair, 18 U. C. Q. 
B; Ont.) 533,.1535. 


[a] “In the ordinary understand- 
ing of language, an assertion that the 
debt is paid.” Gandolfo v. Appleton, 
40 NJ Y. 633, 541. 


[b] “Paid” equivalent.—Hopkins 
v. Warner, 109 Cal. 133, 138, 41 P 868. 


“Paid” 46 C. J. p 1168. 


4. Green v. Com., 181 Ky. 253, 256, 
204 SW 82. See Lilly v. Cox, 61 W. 
Va. 547, 549, 56 SE 900 (Smeans * . 5 
satisfaction’’). 


[a] In suit to enforce judgment, 
the word “settled,” as used in an al- 
legation in the answer that the judg- 
ment had “long since been settled, 
and should be released and marked 
satisfied,’ held to mean payment and 
satisfaction and such settlement as 
would extinguish the judgment. Lil- 
uy ae Cox, 61 W. Va. 547, 549, 56 SE 


“Satisfied” ante. 


5. Rogers v. Marcus, 93 App. Div. 
552, 553, 87: NYS 941. 


[a] Marking of a cause “settled” 
by the trial judge held equivalent to 
a discontinuance of the action. Rog- 
ers v. Marcus, 938 App. Div. 552, 553; 
87 NYS 941. 


Gandolfo v. Apple- 
541. 


“Discontinuance” see Dismissal 
and Nonsuit § 2. 
6. Setzer v. Moore, 3338, 


203 Cal. 
260 P 550, 552, 55 ALR 423. 


“Dismissal” see Dismissal and Non- 
Suite sui: 


7. In re Burmaster, 161 Iowa 116, 
121, 141 NW 55. 


[a] Word alone used in record of 
a suit,, “is evidence of a settlement 
but*not of an adjudication.” In re 
pepe 161 Iowa 116, 121, 141 NW 
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ants;> but in another sense, it has been held to 
mean impressed with, or subject to, a trust.® 


[§ 11] 4. Phrases. 
of phrases.1° 


Settled estate.11 


the settlement.!2 


Settled land.14 


8. Casler v. Connecticut Mut. L. 
Mais COnpeaN. Vo420, 431. 


9. See infra § 11 text and notes 
(settled land). 


10. See cases infra §§ 12-14. 


11. See also Husband and Wife §§ 
178—246, 1071, 1072; Settled land post 
Saalge 


“Estate” see Estates § 1. 


12. Micklethwait v. Micklethwait, 
4C. B. N. S. 790, 858, 98 ECL 790, 140 
Reprint 1302 [quot Phinizy v. Wal- 
lace, 186 Ga. 520, 71'SH 896, 899]. 


[a] Imapplicable to one restored 
to fee simple status.—‘“‘It would be 
a perversion of language to apply the 
term ‘settled’ to an estate taken out 
of settlement, and brought back to 
the condition of an estate in fee sim- 
ple.” Micklethwait v. Micklethwait, 
4C. B. N. S. 790, 858. 93 ECL 790, 140 
Reprint 1302 [quot Phinizy v. Wal- 
lace, 1386 Ga. 520, 71 SE 896, 899]. 


“Fee simple” see Estates § 8. 


13. Micklethwait v. Micklethwait, 
ANGE NS (S60 L90, (Soo, 96. Ci" 790; 
140 Reprint 1302 [quot Phinizy v. 
Wallace, 136 Ga. 520, 71 SE 896, 901]. 


“Settlement” post. 


14. See also ‘‘Settled estate” supra 
text and notes 12, 13; Trusts [39 Cyc 
34 et seq]; Wills [40 Cyc 1727 et 
seq]. 


15. See Law of Property Act 
[1925] (15 Geo. V c 20); Settled Land 
Acts [1882] (45 & 46 Vict. c 28), 
[1884] (47 & 48 Vict. c 18), [1925] (15 


Geo. Vc 18). See also Mew Dig.; Mew 
Ann, (sub verbo “Settled Land’’). 

16. In re Childs, [1907] 2 Ch. 348, 
352. 

17. Davis v. Young, 2 Dana (Ky.) 
299) 307. 

18. In re Batchelor, 119 Mich. 239, 


242, 77 NW 941; Calkins v. Smith, 41 
Mich. 409, 410, 1 NW 1048. 


[a] “Construed to mean the time 
before funeral expenses, debts, and 
legacies were paid. In re Batchelor, 
119 Mich. 239, 242, 77 NW 941 [cit 
Calkins v. Smith, 41 Mich. 409, 412, 1 
NW 1048}. 


19. Green v. Com., 
256, 204 SW 82. 


[a] Order of circuit court, in ap- 
peal from police court conviction, re- 
citing that case was “dismissed set- 


TS Kyn 253, 


The word occurs in a variety 


The meaning of the term, wheth- 
er in legal or popular language, as contradistin- 
cuished from an estate in fee simple,” is understood 
to be one in which the powers of alienation, of de- 
vising, and of transmission according to ordinary 
rules of descent are restrained by the limitations of 


A term frequently used in Eng- 
lish law!® to denote land which is held subject to site 
a trust or direction for sale of that land, estate, or 
interest, and for the application or disposal of the 
money. to arise from the sale, or the income of that 


SETTLE 


riod.?® 


money, or the income of the land until sale, or any 
part of that money or income, for the benefit of 
any person for his’ life, or any other limited pe- 


Other phrases: “Actually settled,”!* “before my 
estate is settled,”18 “dismissed settled,”?® “finally 
settled,”2° “I have settled the matter,”*! “issues of 
fact are settled,’’?? “lands actually settled and oce- 
cupied,’’?* “settled account,’’?* “settled, allowed and 
signed,”25 “settled and adjusted,”?® “settled and 
signed,”27 “settled by note,”?® “settled by renewed 


note and mortgage,”?® “settled by the auditor,’*°® 


tled in life,”*4 
“settled out of 


tled,” ‘means that appellant paid or 
satisfied the judgment of the police 
court.” Green v. Com., 181 Ky. 253, 
256, 204 SW 82. 


20. Illinois Surety Co. v. U. S., 240 
oes 214, 220, 36 SCt 321, 60 L. ed: 


21. Bryant v. Mundorf, 189 Iowa 
882, 888, 179 NW 125. See Redding 
v. Redding, 69 Vt. 500, 505, 38 A 230, 
232 (“that matter’). 


[a] Phrase “means it has been 
brought to a conclusion,’ Bryant v. 
Mundorf, 189 Iowa 882, 888, 179 NW 
125. To same effect Redding v. Red- 
ding, 69 Vt. 500, 505, 38 A 230.. 


22. Baker v. Pierce, (Tex. Civ. A.) 
248 SW 439, 441. 


[a] Under practice rule.—‘‘Under 
[Texas court] rule 31 (142 SW xiii), 
governing the practice in district and 
county courts, . .. “the issues’ of 
fact are settled’ in a case within the 
meaning of the rule, when ‘the issues 
of law arising on the pleadings, and 
all pleas in abatement,’ as provided 
in Article 1947 Rev. St. ‘shall be de- 
termined.’’”’ Baker v. Pierce, (Tex. 
Civ. A.) 248 SW 439, 441. 


23. In re Selby, 6 Mich. 193, 204. 


[a] “ ‘Selected’ lands’ distin- 
rear re re Selby, 6 Mich. 193, 


24. See Accounts and Accounting 


§ 9 


25. Hill v.err:, 15 OK. 212, 217, 
TORE TBs 
[a] In certificate of case made.— 


“The phrase ‘is by me settled, al- 
lowed, and signed,’ imports examina- 
tion and consideration by the judge. 
It includes . . . the judicial opera- 
tion of the mind of the trial judge, by 
which he determines that the state- 
ments therein contained are true.” 
et Ve herrea OKI ea zema Lili (cme 
Bi, 


26. Illinois Surety Co. v. U. S., 240 
agar 214, 219, 36 SCt 321, 60 L. ed. 


27. Atchison, etc., R. Co. v. Cone, 
3. an. 4b67,.00)0 050 1b) ea oor 


28. Port Darlington Harbor Co. v. 
Squair, 187 Use: @. BY COntor ose ooo. 


[a] As not meaning “paid.”—“‘A 
memorandum at the foot of an ac- 
count, ‘settled by note’ means not 
that the account has been actually 
paid, but that the account has been 


“settled by the payment of differences,”*! “settled 
in full,’?? “settled in good faith,”?* “set- 
“settled insanity,’°° “settled lim- 
its,”2° “settled minister,”?? “settled or liquidated,”** 


court,”°® “settled purpose of his 


adjusted and a note taken for it.” 
Port Darlington Harbor Co. v. Squair, 
TS Ch OS Bs (Ont) 253350 08 be 


29. Miller v. Griffin, 102 Ala. 610, 
614, 15 S 238. 


[a] Construed as renewal and ex- 
tension of same debt, and not a pay- 
ment of the debt or ‘discharge of the 
lien of the first mortgage. Miller v. 
Griffin,_102 Ala. 610, 614, 15 S 238. 


30. Illinois Surety Co. v. U. S., 240 
Vout 214, 219, 36 SCt 321, 60 L. ed. 


31. Carson v. Milwaukee Produce 
Co., 133 Wis. 85, 91, 1183 NW 393. See 
Gaming § 128. 


32. Swift Coal, etc., Co. v. Lewis, 
170 Ky. 588, 589, 186 SW 479. 


[a] Obligation to pay certain sum 
when a suit pending by payee against 
another is “settled in favor of [payee} 
in full” held not due upon rendition 
of judgment in lower court in payee’s 
favor and before time for appeal from 
such judgment has expired. Swift 
Coal, etc., Co. v. Lewis, 170 Ky. 588, 
589, 186 SW 479. 


33. Burleson v. Durham, 46 Tex. 
152, 159 (applied to land). 


34. Wells v. Harned, 175 Ky. 810, 
814, 195 SW 109. 


[a] In will granting farm in trust 
to grandchildren until they were ‘“‘set- 
tled in life,’ the phrase ‘‘meant the 
acquisition or establishment of a 
separate home or place of abode by 
marriage or other act which indi- 
cated a fixed intention so to remain 
or reside permanently and to abandon 
the farm held in trust as a home.” 
Wells v. Harned, 175 Ky. 810, 814, 195 
Sw 109. 


35. See Insane Persons §§ 31%, 49. 


36. Casler v. Connecticut Mut. L. 
Ins. Cos 227Now Yo 427, 429 tol 


[a] Held to mean “the fixed or 
established boundaries of the nation” 
and not “‘the region of the settle- 


ments.” Casler v. Connecticut Mut. 
Li: Ins.) Coy22 Na) Yoeseres 43 eee es 
(‘who can interpret the [latter] 
phrase’). 

37. See Religious Societies §§ 74, 
78-83. 

38. Stratford State Bank v. Young, 


159 Iowa 375, 386, 140 NW 3876. 


39. Bryant v. Mundorf, 189 Iowa 
882, 888, 179 NW 125. : 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


own,”*° “settled record,”4! “settled residential dis- 
trict,”4? “settled the action against. [joint tort fea- 
sor],”4* “settled upon and oceupied,”** “settled up- 
on them and for their separate use,’*® “the ease 
was settled and all over,’#® “the date said action 
is settled,’*’ “to be settled for,”’4®8 “‘was settled’ 


40. Bramel v. Bramel, Nat Ky. 64, 
76, 39 SW 520, 18 KyL 107 


fa] Used in at ae on testa- 
mentary capacity or intent.—(1) ‘““‘We 
do not think the words used [text 
phrase] were, or could have been, un- 
derstood by the jury to have a mate- 
rially different meaning from [fixed 
purpose of his own] the language 
which _is more commonly made use 
of.” Bramel v. Bramel, 
76, 39 SW 520, 18 KyL 1074. 
words held to sufficiently indicate 
that testator must have had a fixed 
purpose and not “as carrying with 
them the idea of less permanence and 
stability than the words ‘fixed pur- 
pose.’ ”’ Bramel v. Bramel, supra. 
See also Wills [40 Cyc 997 et sed. 
LOUK Aoi Loos 


41. Schott v. Henkin, 
633, 636, 144 NW 115. 


{a] As denominating bill of ex- 
ceptions.—‘“‘By the provisions of this 
Act... L. (1913) ec 178], the bill of ex- 
ceptions or ‘settled record’ as it is de- 
nominated is composed of but three 
instruments [specifying them].” 
Schott v. Henkin, 32 S. D. 633, 636, 
144 NW 115. See Appeal and Error 
§§ 1703-1781, 1828-1851. 


42. Sundstrom v. Puget Sound 
Tract., ete., Co., 90 Wash. 640, 645, 
156 P 828. 


fa] “Densely settled” distin- 
guished.—An ordinance limiting 
speed of street cars in business or 
settled residential districts does not 
require that the district be densely 
settled, but is satisfied by the pres- 
ence in the vicinity of a surburban 
business center and occasional resi- 
dences. “The ordinance does not say 
‘densely settled’ but ‘settled.’ ”’ 
Sundstrom v. Puget Sound Tract., 
etc., Co., 90 Wash. 640, 645, 156 P 828. 


43. Walsh v. New York Cent., etc., 
R. Co., 204 N. Y. 58, 64, 97 NE 408, 
37 LRANS 1137. 


[a] Not complete release.—A 
showing that plaintiff having a cause 
of action against defendant and an- 
other railroad company for personal 
injury “settled” an action against 
the other company held not to show 
such release of liability as discharges 
defendant, as the word was evidently 
used in the colloquial sense to indi- 
cate that he had adjusted his differ- 
ence with the other company; the 
term being loosely used to describe 
all sorts of compromises, as well as 
technical discharges and releases. 
Walsh v. New York Cent., etc., R. Co., 
‘204 N. Y. 58, 64, 97 NE 408, BT URAL 
NS 1137. 


44. In re Selby, 6 Mich. 198, 205. 


45. Troendle v. Highleyman, (Ky.) 
113 SW 812, 814. 


{a] Interest in life insurance pol- 
icy payable to insured’s wife, for her 
sole use and benefit, held “settled” 
upon her as separate property, with- 
in a statute permitting married 
women to dispose of their separate 
estate, “settled upon them for their 
separate use.’ Troendle v. Highley- 
man, (Ky.) 113 SW 812, 814. 


46. Head v. Ayer, etc., Co., 70 SW 
55, 56, 24 KyL 728. 


[a] “Does not necessarily mean 
that the claim had been adjusted, but 


32 S. D. 
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or determining 


simply that it would not be prose- 
cuted further. A matter is frequent- 
ly! spoken of as settled when the 
meaning is simply that it would not 
be pressed any further and is no long- 
er ground for controversy.’ Head v. 
Ayer, etc., Tie Co., 70 SW 55, 56, 24 
KyL 728. 


47. Setzer v. Moore, 203 Cal. 333, 
260 P 550, 552, 55 ALR 423, 


48. Toombs v. Stockwell, 131 Mich. 
633, 92 NW 288. 


[a] “Does not necessarily mean 
payment.”—Toombs v. Stockwell, 131 
Mich. 638, 92 NW 288. 


49. Gandolfo v. Appleton, 40 N. Y. 
533, 541. 


[a] “EBquivalent to saying’ that 
the debt was paid in that manner.” 
eetne v. Appleton, 40 N. Y. 5338, 

50. McWhorter v. Benson, 1 Hopk. 
(N. Y.) 28, 42. 


[a] Construing statute providing 
that when the rate of certain allow- 
ances Shall have been settled, it shall 
be conformed to in all cases the court 
said: “The term ‘settled’ conveys 
precisely and strongly, the idea of a 
rule, and the words ‘the rate of such 
allowance when settled,’ taken to- 
gether, show clearly that a fixed rule 
was the object of the law.” Mc- 
Whorter v. Benson, 1 Hopk. (N. Y.) 


» 42. 


51. Francis v. Rycroft, 148 App. 
Div. 65, 182 NYS 14, 15. 


52. See also Settle ante. 
Settlement: 

Accord and Satisfaction 1 C. J. p 520. 

Accounts and Accounting §§ 249-406 
(account stated). 

Actions § 418 (stay of proceedings). 

Agency §§ 298-301 (authority to 
make), 451, 584. 

Appeal and Error §§ 1853 et seq, 2006 
et seq, 2059 (settlement of bill of 
exceptions, etc.). 

Arbitration and Award 5 C. J. p 1. 

Assignments for Benefit of Creditors 
§ 373 et seq (settlement with as- 
signee). 

Attorney and Client §§ 173-178 (au- 
thority to settle). 

Bankruptcy § 352. 

Bastards §§ 64-69. 

Boundaries §§ 170-359. 

Compositions with Creditors 12 C. J. 
p 249. 

Compromise and Settlement 12 C. J. 
p 312 

Corporations § 8832 et seq (settle- 
ment after dissolution). 

Costs §§ 167-171 (settlement of case 
out of court). 

Counties §§ 11-14 (boundaries), 187- 
189 (settlement with officials). 

Criminal Law §§ 61 (defense), 3426 
et seq (settlement of bill of excep- 
tions, etc.). 

Death §§ 96-100 (defense). 

Depositions §§ .144, 145 (settlement 
of interrogatories). 

Descent and Distribution § 159 (set- 
tlement without administration). 
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by the cash and the notes,”?#® “when settled,’”’®° and 
“when the estate is settled.’?>1 

SETTLEMENT. ®? 
ment or Determination. Act or process of adjusting 
;°3 an adjusting;°* an adjustment®® 
between persons concerning their dealings or diffi- 


[§ 1] A. In Sense of Adjust- 


Executors and Administrators §§ 
2299-2532 (settlement of decedent’s 
estate). 


Guardian and Ward §§ 363-420, § 511 
(defense). 


Husband and Wife §§ 178-246, 1071, 
1072 (marriage settlement), 1380-— 
13886 (community equities). 


Indians §§ 43-104 (settlement of 
lands). 

Insane Persons §§ 430, 431. 

Insolvency §§ 207-213 (settlement of 
assignee or trustee), 214 (composi- 
tion). 

Insurance §§ 703-708. 

International Law §§ 40-43. 

Judgments §§ 719, 1057 et seq. 

Juries § 34 (right to trial by jury). 

Life Insurance § 317. 


Limitations of Actions §8§ 629-699 
(effect of part settlement). 


Malicious Prosecution § 95. 
Mortgages § 942. 

Municipal Corporations §§ 4644, 4662. 
Mutual Benefit Insurance §§ 202-204. 


New Trial §§ 334-345 (settlement of 
statement, etce.). 


Officers § 320 (settlement of ac- 
counts). 


Partnership §§ 674-681 (settlement 
after death of partner), 834-899 
(settlement on dissolution), 1093, 
1094 (settlement on cessation of 
limited partnership). 


Paupers §§ 35-173. 
Payment 48 C. J. p 577. 


Principal and Surety § 304 (release 
of principal). . 


Receivers § 186. 
Release 53 C. J. p 1191. 
Leese of Controversy [37 Cyc 


Taxation [37 Cye 1151]. 

Treaties [38 Cye 961]. 

Trusts [39 Cyc 498] (settlement of 
accounts of trustee), 

War [40 Cyc 296]. 


Workmen’s Compensation Acts § 106 
(settlement under). 


Marriage settlement: 


Generally see Husband and Wife §§ 
178-246, 1071, 1072. 


Frauds, Statute of § 7. 

Fraudulent Conveyances §§ 236-239, 

Reformation of Instruments § 22. 
53. Webster New Int. D. [quot 


enue v. National Union F. Ins. Co., 
1 N. D. 1, 12, 198 NW 546]. 


54. National Surety Co. v. John- 
son, 115 Or. 624, 632, 239 P 538 [quot 


Cyc]; Nettleton v. Sherwood, 1 Pa. 
Dare 140 [cit Brown D.; Webster 
55. Century D. [cit Beall v. Hua- 


son County Water Co., 185 Fed. 179, 
182]; Standard D. [quot Albers v. 
Merchants’ Wxch., 140 Mo. A. 446, 461, 
120 SW 1389]; National Surety Go. Vv. 
Johnson, 115 Or. 624, 632, 239 P 538 
[quot Cyel; Phipps v. Willis, 53 Or. 
190; 200). 96 P 866, 99, P 935, 18) Ann 
Cas 119: 


“Adjustment” 1 C. J. p 1238. 
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culties;5® an agreement by which parties having 
disputed matters between them reach or ascertain 
what is coming from one to the other;*7 arrange- 
ment®® of difficulties;5® composure of doubts or 
differences ;°° determination by agreement;*! and 
liquidation.®? It has been held to mean more than 
payment,°* or satisfaction.°* In connection with 
public contracts, transactions, and accounts, it is 
said to have a well defined meaning,®® denoting the 
appropriate administrative determination with re- 
spect to the amount due.®® 


[§ 2] B. In Sense of Location or Occupation. In 
connection with land,®* the term is used as com- 
prehending acts done on the land by way of estab- 
lishing or preparing to establish an actual personal 
residence,®* going thereon and, with reasonable dil- 
igence, arranging to occupy it as a home to the 
exclusion of one elsewhere;°® as for example the 
locating one’s self upon land, with a view to make a 
permanent residence, and manifesting that inten- 
tion by preparing a hollow tree for shelter, or by 
erecting a camp or cabin, and living in it.7° Hence 


56. National Surety Co. v. John- 
son, 115 Or. 624, 632, 239 P 538 [quot 


SETTLEMENT. 


Young v. Pennsylvania F. Ins. Co., 
269 Mo. 1, 18, 187 SW 856. 


the term may be employed as meaning home™! or 
residence.72, Furthermore, the term is sometimes 
used, in common parlance, to designate the settle- 
ment right.7% 


[§ 3] C. In Sense of Limitation of Estate.7* In 
conveyancing,*> the term may be employed as re- 
ferring to an entailment;’® the conveyance of any 
estate for the benefit of some person or persons;‘? 
the conveyance of property or the creation of es- 
tates therein to make future provision for one or 
more beneficiaries;*® the disposition of property 
for the benefit of some person or persons,’® usually 
through the medium of trustees;*° the limitation of 
real or personal property or the enjoyment thereof 
to several persons in succession, prescribing the mode 
of holding, enjoying, and disposing of it.8+ 


[§ 4] D. In Phrases. Phrases in which the word 


has been used have received judicial interpretation.*? 


Settlement right. A certificate allowing a set- 
tler8? to appropriate so much land, including the 
place where he settled;** also the number of acres 


270 U. S. 539, 545, 46 SCt 380, 70 L. 
ed. 721. 


69. Great Northern R. Co. v. Reed, 


See Beall 


eyc]; McKinney v. Statesman Pub.| v. Hudson County Water Co., 185 Fed. 
Co., 34 Or. 509, 516, 56 P 651 (adding | 179, 182. 
“the word may also be construed to [al “he omnis minelades 


mean payment fof amount resulting 
from such adjustment]’’). 


57. Young v. Pennsylvania F. Ins. 
Co., 269 Mo. 1, 19, 187 SW 856. See 
Bauer v. National Union F. Ins. Co., 
il Nese tae OS IN Wid 4G. 


fa] “Appraisement” compared.— 
“In this sense this appraisement may 
also be considered as a ‘settlement 
agreement between the parties. 6 
It is a settlement of the amount of 
damages made by the agents of the 
parties under and per force of the 
contract.” Young v. Pennsylvania F. 
Ins. Co., 269 Mo. 1, 19, 187 SW 856 
(construing appraisement of fire 
losses). “Appraisement” 4 C. J. p 
1408. 


58. Century D. [cit Beall v. Hud- 
son County Water Co., 185 Fed. 179, 
Parris v. Hightower, 76 Ga. 


[a] Held to mean “any arrange- 
ment.”—Negley v. Simpson, 55 N. J. 
L. 396, 398, 26 A 1014. 


“Arrangement” 5 C. J. p 373. 


59. National Surety Co. v. John- 
son, 115 Or. 624, 632, 239 P 538 [quot 
Cyc]; Nettleton v. Sherwood, 1 Pa. C. 
Pl. 140 [cit Brown D.; Webster D.]. 


60. Webster New Int. D. [quot 
Bauer v. National Union F. Ins. Co., 
51 N. D. 1, 12, 198 NW 546]. - 


61. Miller v. Consolidated Patrons’, 
ete., Mut. Ins. Co., 113 Iowa 211, 215, 
84 NW 1049; National Surety Co. v. 
Johnson, 115 Or. 624, 632, 239 P 538 
[quot Cyc]. 


“Determination” 18 C. J. p 983. 


62. Webster D. [quot Applegate v. 
Baxley, 93 Ind. 147, 149]; National 
Surety Co. v. Johnson, 115 Or. 624, 
632, 239 P 538 [quot Cyc]. See Parris 
v. Hightower, 76 Ga. 631, 634. 


[a] “‘Iiquidated’ . . is equiva- 
lent to ‘settlement.’”—Parris  v. 
Hightower, 76 Ga. 631, 634. 

“Hiquidation” 387 C. J. p 1265. 


63. Park Rapids First Nat. Bank 
v. Pray, 86 Cal. A. 484, 260 P 933, 937; 


within it a little more than the term 
‘payment.’ It includes an ascertain- 
ment of the balance and an adjust- 
ment of credits.” Park Rapids First 
Nat. Bank v. Pray, 86 Cal. A. 484, 260 
P 933, 987. See also Accounts and 
Accounting § 249 et seq. 


“Payment” see Payment § 1. 


64. Young v. Pennsylvania F, Ins. 
Co., 269 Mo, 1, 18, 187 SW 856. See 
Beall v. Hudson County Water Co., 
185 Fed. 179, 182. 


[a] “Does not necessarily mean 
payment or satisfaction, though it 
may mean that.” Beall v. Hudson 
County Water Co., 185 Fed. 179, 182. 


[b] “Has at times a broader sig- 
nificance than of payment and satis- 
faction.” Young v. Pennsylvania F, 
Ins. Co., 269 Mo. 1, 18, 187 SW 856. 


“Satisfaction” ante. 


65. Illinois Surety Co. v. U. S., 240 
U. Sip2t4 209) 36) (SCp 8205 60) 1. ed- 
609 [quot U. S. v. Cash, 298 Fed. 584, 
585; American Bonding Co. v. U. S., 
233 Fed. 364, 367, 147 CCA 300; Aus- 
tin Bros. Bridge Co. v. Love, (Tex. 
Commn. A.) 34 SW (2d) 574, 577 
(omitting “transactions”? from quota- 
tion) ]. 


66. Illinois Surety Co. v. U. S., 240 
Wl S. 204, 221: 36 SCt S2iee 60 aA edt 
609 [quot American Bonding Co. v. 
U. S., 2383 Fed. 364, 367, 147 CCA 300; 
Austin Bros. Bridge Co. v. Love, (Tex. 
Commn,’ A.) 84 SW (2d) 574, 577]; 
U. S. v. Cash, 293 Fed. 584, 585. See 
U. S. Fidelity, etc., Co. v. U. S., 54 
App. (D..C.). 342, 298 Fed, 365, 367 
(“by the proper authority’’). 


[a] “Has been used from the be- 
ginning to describe administrative 
determination of the amount due.” 
Illinois Surety Co. v. U. S., 240 U.S. 
214, 219, 36 SCt 321, 60) L. ed) 609 
[quot U. S. v. Cash, 2938 Fed. 584, 585; 
American Bonding Co. v. U. S., 233 
Fed. 364, 367, 147 CCA 300]. 


67. See cases infra this section. 
See also Indians §§ 438-104; Public 
Lands § 57 et seq. 


68. Great Northern R, Co. v. Reed, 


supra. 


70. Davis v. Young, 2 Dana (Ky.) 
299, 313. 


71. Davis v. Young, supra. 
“Home” 29 C. J. p 767. 


72. Davis v. Young, 2 Dana (Ky.) 
299, 304. See Mosely v. Torrence, 71 
Cal.) 308s JU2 3 P) 430) 2434-5) Simnichwave 
Florence, 43 Tex. Civ. A. 557, 559, 96 
SW 1096. 


“Residence” 54 C. J. p 705. 


73. Davis v. Young, 2 Dana (Ky.) 
299, 313. 


“Settlement right’ infra § 4. 
74. See also Settle ante §§ 4, 10. 


75. 25 A&EEncL (2d ed) p 628 
[quot Phinizy v. Wallace, 136 Ga. 520, 
71 SE 896, 899]. 


76. Phinizy v. Wallace, supra. 
“Entailment” 20 C. J. p 1265. 


77. Inre Brant, 121 Misc. 102, 103, 
201 NYS 60. 


78. In re Brant, supra. 


[a] “Usually for the family of the 
creator of the settlement, in such 
manner as to secure to them different 
interests or to secure their expect- 
ancy in a different manner from 
which would -be done by a mere con- 
veyance, or by the statutes of descent 
and distribution.” In re Brant, 121 
Misc. 102, 103, 201 NYS 60. 


[b] As meaning “provide for.’— 
“The word ‘settlement’ as used in § 
26 of the Decedent Estate Law means 
‘to provide for’ or ‘to make provision 
for.’”’ In re Brant, 121 Misc. 102, 104, 
201 NYS 60. 


79. In re Brant, 121 Misc. 102, 103, 
201 NYS 60. 


80. In re Brant, supra. 
Trusts [39 Cyc 60-75]. 


81. 25 A&EEnchL (2d ed) p 628 
[quot Phinizy v. Wallace, 136 Ga. 520, 
71 SE 896, 899]. 


See also 


82. See cases infra this section. 

83. “Settler” post. ; 

84. Davis v. Young, 2 Dana (Ky.) 
299, 313. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Pee Bea eS 


granted to the settler, in consideration of his set- 
tling, and remaining the requisite time, upon the 


land.®5 


Other phrases: “Actual settlement,”’® “any 
tlement®* between us and the company,’’*® “at the 
“bona fide settlement,”?° 
“complete performance and final settlement of the 
“in settlement of 
a debt, 03 “on the event settlement takes place,’”’®4 
“legal ‘settlement, 795 “reoion of the settlements,’’®*® 
“settlement as usual,”98 
“settlement, location, sale or entry,””° “settlement 

“settlement of a case,’ 
dispute,”® “settlement of executors,’’* “set- 


time of settlement,’’®® 


contract,”®! “final settlement,” 


“settlement and ventry,”9" 


made,’’+ 


tlement of estates of deceased persons, 


85. Davis v. Young, supra. 


86. McIntyre v. Sherwood, 82 Cal. 
139, 141, 22 P.9e%; Mosely v. Tor- 
rence, 71 Cal. 318, 12 P 430, 431; Davis 
Maw Ome, 2. dana 9 (ive) 299) (S06. 
Smith v.-Florence, 43 Tex. Civ. A. 557, 
559, 96 SW 1096. 


[a] “Is a comprehensive term—a 
‘nomen generalissimum’, which in- 
cludes more than a dwelling house.” 
Davis Vv. Woung, 27 DanaiwCKy.)v.299, 
306. 

{b] “Means actual residence.’’— 
Mosely v. Torrence, 71 Cal. 318, 12 P 
430, 431 [quot McIntyre v. Sherwood, 
Sa veal. 139) 1415 22 1 93%s Smith. v. 
Florence, 43 Tex. Civ. .A. 557, 559, 96 
SW 1096]. 


87. In re Brant, 121 Misc. 102, 104, 
201 NYS 60. 


88. National Surety Co. v. John- 
son, 115%Or, 624, 631, 239 P 538. 


gs9. Taylor v. Freedman, (N. J.) 
135 A 867. 


90. Great Northern R. Co. v. Reed, 
270 U. S. 539, 547, 46 SCt 380, 70 L. 
ed. 721. 


91. U.S. v. Illinois Surety Co., 226 
Fed. 653, 662, 141 CCA Aa See Aus- 
tin Bros. Bridge Co. v. Love, (Tex. 
Commn. A.) 34 SW (2d) 574, 577. 


92. Illinois Surety Co. v. U. S., 240 

UW. S. 214, 221,-36' SCt 321,60 Te ed. 

609 [quot American Bonding Co. v. 

U. S., 233 Fed. 364, 367, 147 CCA 300]; 

Criscillis v. Caudill Coal Co., 220 Ky. 

621, 295 SW 1073, 1074; Austin Bros, 
Bridge COV: Love, (Tex. Commn. A.) 

34 SW (2d) 574, 577. 


[a] Held not to constitute “final 
settlement.”’—Criscillis Vv. Caudill 
Coal Co., 220 Ky. 621, 295 SW 1078, 
1074. 

{b] “Final payment” contrasted. 
—lIllinois Surety Co. v. U. S., 240 U. 
S. 214, 218, 36 SCt 321, 60 L. ed. 609 
[quot American Bonding Co. v. U. S., 
233 Fed. 364, 367, 147 CCA 300]. 


93. Combination Steel, etc., Co. v. 
St. Paul City R. Co:, 47 Minn. 207, 209, 
49 NW 744. 


[a] “The receipt of a note ‘in set- 
tlement of a debt,’ ‘for or on account 
of a debt,’ or ‘in payment of’ the 
same, is to be accounted substantially 
the same thing.’ Combination Steel, 
etc: Co.) v., St; Paul) City “Rk Co:, 
Minn. 207, 209, 49 NW 744. 


94. Taylor v. Freedman, 
135 A 867. 


[a] Contract to pay balance of 
commission “in the event settlement 
takes place,’ held not to entitle 
brokers to such payment where there 
was no actual completion of pur- 


CNG J), 


chase. Taylor v. Freedman, (N. J.) 
135 A 867. See also Brokers § 105. 
95. See Paupers §§ 35, 36. 


SETTLEMENT—SETTLER 


and 


set- SETTLER.}! 


Die 


“settlement of 


5 


“settle- 


96. Casler v. Connecticut Mut. L. 
Ins. Cot,’ 222N: -Y.0427%40431, 433. 


97. Mason v. U..S:, 260 U. S. 545, 
553, 43 SCt 200, 67 Ti ed. 396 [quot 
Wilbur v. U. ata 46 &. (2d) 217, 220]. 


[a] “Location, and development”’ 
contrasted.—Mason v. U. S., 260 U.S. 
545, 553, 43 SCt 200, 67 L. ed. 396 
bon Wilbur v. U. S., 46 F. (2d) 217, 


98. Cochrane v. Justice Min. Co., 
16 Colo, 415, 419, 26 P 780. 


[a] In offer to lease certain min- 
ing property, where plaintiff had for 
a long time been lessee of the same 
property, the phrase “evidently re- 
lates to one of two well understood 
premises: (1) To the former method 
of computation and time and manner 
of payments existing between the 
parties; or (2) a well known and es- 
tablished custom of the district; ei- 
ther one of which was _ sufficiently 
definite to constitute a part of the 
contract.” Cochrane v. Justice Min. 
Co., 16 Colo. 415, 419, 26 P 780. 


ae ee Wilbur v. U. S., 46 F. (2d) 217, 
1. Negley v. Simpson, 55 N. J. Le 


396, 398, 26 A 1014. 
2. In re Prout, 11 ‘NYS 160. 


[a] On appeal.—The phrase 
Code Civ. Proc. § 2545, held to mean 
-the settlement of a case on appeal. 
In re Prout, 11 NYS 160. See also 
Appeal and Error § 2006 et seq. 


3. Criscillis v. Caudill Coal Co., 
220 Ky. 621, 295 SW 10738, 1074. 


4 Enright v. Sedalia Trust Co., 
323 Mo. 1048, 20 SW (2d) 517, 521. 
See also Executors and Administra- 
tors §§ 2299-2532. 


5. In re Creighton, 12 Nebr. 280, 
282, 11 NW 3138. 


fa] “Distribution” distinguished. 
—In re Creighton, 12 Nebr. 280, 282, 
11 NW 313. 


[b] As not including “distribu- 
tion.”—‘‘The words ‘settlement of es- 
tates of deceased persons,’ evidently 
refer to the adjustment of the claims 
and demands in favor of or against 
the estate. They do not necessarily 
include the word ‘distribution.’’’ In 


re Creighton, 12 Nebr. 280, 282, 11 
NW 313. But see infra text and 
note 6. 


6. Mathews’ App., 72 Conn. 555, 558, 
45 A 170 (referring to estate of de- 
ceased person). See also Hxecutors 
and Administrators §§ 1266-1437. 


[a] Same as “valid distribution.” 
—Mathews’ App., 72 Conn. 555, 558, 
45 A 170. But see supra text and 
note 5. 

7. Allen v. Dean, 148 Mass. 594, 20 
NE 314. See also Descent and Dis- 
tribution § 159. 


in) 
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ment of such estate,’® “settlement of the estate,”” 
“settlement or recovery,’’® 
“unprovided for by any settlement.’’° 


“settlement thereof,”® 


Any one who has taken up his per- 
manent abode in any particular locality ;1” a person 
who has attached himself permanently to the soil; 
one who actually resided on the land settled,+* or 
establishes himself,t® or fixes his residence upon 
the man who penetrated the wilderness in 
pursuit of future residence, and, having found a 
place suited to his wishes or necessity, there stopped, 
ceased his rambles, and began to improve, with a 
view to a permanent home;1** 
ordinarily applied to those who first come to a coun- 
try or section of a country either partially or whol- 


hence the word is 


fa] “fhe words .. . when ap- 
plied to the estates of deceased per- 
sons, refer to the settlement of the 
probate account.” Allen v. Dean, 148 
Mass. 594, 20 NE 314. 


8. Randel v. Vanderbilt, 75 foes 
Div. 313, 78 NYS 124, 128. 


[a] “Purchase of peace” 
trasted.-—Randel v. Vanderbilt, 75 
App. Div. 313, 78 NYS 124, 127. See 
also Compromise and Settlement § 1 
note 2 [a]. 


con- 


9. U.S. v. Illinois Surety Co., 226 
Fed. 653, 662, 141 CCA 409. 
[a] “Does not mean ‘payment 


therefor.’ ’—U. S. v. Illinois Surety 
Co., 226 Fed. 653, 662, 141° CCA 409 
(construing phrase as used in Act 
Aug. 13, 1894, ec 280, as amended by 
Act Feb. 24, 1905, ¢ 778,33 St. 811 
[Comp. St. (1913) § 6923]). 


10. In re Brant, 121 Misc. 102, 103, 
201 NYS 60 (construing phrase in 
Decedent Est. L. § 26). 


11. See also Settle ante; 
ment ante. 


12. Hume v. Gracy, 86 Tex. 671, 
672, 27 SW 584. 


13. Meldrum v. U. S., 151 Fed. 177, 
180, 80 CCA 545, 10 AnnCas 324, 


14. Burleson v. Durham, 46 Tex. 
152, 160. See Bratton v. Cross, 22 
Kan. 673, 677; Smith v. Florence, 43 
Tex. Civ. A. 557, 559, 96 SW 1096. 


[a] Similar definition.—‘‘A settler 
upon land is one who resides there- 
on.” Bratton v. Cross, 22 Kan. 673, 
677 [quot Smith v. Florence, 43 Tex. 
Civ. A. 1557, 559, 96 SW 109649. 


[b] “Resident”  distinguished.— 
(1) “It was not intended to embrace 
within the meaning of the term [set- 
tler] all the bona fide inhabitants of 
the state who have purchased and 
made their home upon any landed 
property in the _ state.” Hume vy. 
Gracy, 86 Tex. 671, 678, 27 SW 584. 
(2) “We may speak of the early set- 
tlers of a long inhabited country, but 
the term is hardly applicable to any 
other class of residents of such 
eountry.”’ Hume vy. Gracy, supra. 
(3) “Resident” 54 C. J. p 712. 


15. Gavitt v. Mohr, 68 Cal. 506, 
10 P 3387, 3388 [quot Smith v. Florence, 
43 Tex. Civ. A. 557, 559, 96 SW 1096]. 


16. Gavitt v. Mohr, 68 Cal. 506, 10 
P 337, 338 [quot Smith v. Florence, 43 


Settle- 


Tex. Civ. A. 557, 559, 96 SW 1096]. 
17. Davis v. Young, 2 Dana (Ky.) 
299, 312. 
[a] When status established.— 


“The person was a ‘settler’ from the 
time he built his ‘half-faced’ camp, 
or erected his tent, provided he did it 
with the intention of remaining and 
living at that spot.” Davis v. Young, 
2 Dana (Ky.) 299, 312. 
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ly uninhabited, and who make 


there.1§ 


Phrases: 
bona fide settler and resident,”?° 


tler,”?1 and “settlers upon swamp and overflowed 


lands.’’?? 


SETTLOR.?° 


tlement.?° 
SET UP.?¢ 
SET UPON.?7 - 


SEUL HERITIER. In French law, the person who 


is entitled by succession.” 
SEVEN. A cardinal numeral; 


Sib 22 


1s. Hume v. Gracy, 86 Tex. 671, 


8. 
673,27 SW 584. 


[a] “It is not appropriate to speak 
of the inhabitants of the city as set- 
tlers; nor of those who have pur- 
chased and taken up their abode up- 
on lands in a section of a country al- 
ready settled as settlers in such coun- 
try.” Hume v. Gracy, 86 Tex. 671, 
673, 27 SW 584. 


19. Mosely v. Torrence, 71 Cal. 
318, 12 P 4380, 431; McKenzie v. Bran- 
don, 71 Cal. 209, 12 P 428, 430; Gavitt 
v. Mohr, 68 Cal. 506, 10 P 3387, 338; 
Burleson v. Durham, 46 Tex. 152, 159; 
Smith v. Florence, 43 Tex. Civ. 
557, 559, 96 SW 1096. See Meldrum 
Vos ps, 15 Weds 177,180, 80 CCA 545, 
10 AnnCas. 324; McIntyre v. Sher- 
wood, 82 Cal. 139, 141, 22 P 937 (both 
cases using plural “settlers’’). 


[a] “An actual settler upon lands 
belonging to the state is one who 
establishes himself upon the land, or 
fixes his residence upon it, to take 
possession, for his exclusive occu- 
pancy and use, with a view to acquire 
title to it by purchase from the 
state.” Gavitt v. Mohr, 68 Cal. 506, 
10 P 337, 338 [quot Smith v. Florence, 
43 Tex. Civ. A. 557, 559, 96 SW 1096]. 


{[b] Held “actual settler.”—An un- 
married man who on the 
fschool] land for the purpose of mak- 
ing it his home, taking with him all 
his household goods and means of 
living, and treating the covered 
wagon . . as his place of abode 
until he constructed a house,” held 
an actual settler. Smith v. Florence, 
43 Tex. Civ. A. 557, 559, 96 SW 1096. 


20. Hume vy. Gracy, 86 Tex. 671, 
672, 27 SW 584. 


[a] Admits of three constructions. 
—In construing the text phrase, 
found in a statutory proviso, the 
court said: “The words in question, 
therefore, admit of three construc- 
tions: first, they may include all 
persons who have taken up their 
abode ‘upon any landed property of 
the state, with the intention of mak- 
ing it their permanent residence; in 
the second place, they may be re- 
stricted to those who have settled 
upon lands adjacent to those which 
are designated in the statute; and 
in the third, they may embrace only 
those who have settled upon the des- 
ignated lands and have _ enclosed 
them.” Hume vy. Gracy, 86 Tex. 671, 
672, 27 SW 584. 


oe Nel drum “veel au Lonelened. 
177, 181, 80 CCA 545, 10 AnnCas 324. 


22. McIntyre v. Sherwood, 82 Cal. 


“Actual settler,”!° “enclosure of any 


One who makes a settlement of 
property ;** the grantor or donor in a deed of set- 


SETTLER—SEVER 


their residence 


“oretended set- 


Phrases: “At least seven days,’®° “seven clear 
days,”*! and “seven years. 


SEVENTH DAY.*? 


SEVENTY. In the Mormon church,** any of the 
bodies composed of seventy elders witich form: the 
missionary agencies.?® 
member in good standing in the Mormon Church,?% 
or to certain officers, whose duty it is to teach and 


1932 


The term is appled to a 


preach the doctrines of the church.** 


SEVER. 


nect, discriminate, disjoin, distinguish, or disunite ; 


[§ 1] A. In Present Tense. To discon- 


+38 


to know apart;?® to part? in any way especially 


by violence as by cutting, ete.;** to part possession 


of;42 to put apart;** to put or keep distinet or 


one more than 


apart;** to separate*® from the rest.*® 


Phrase: “Sever or penetrate the tissues of human 


139, 142,22 RP 937; 


23. See Trusts [39 Cyc 18]. 
24. Webster New Int. D. 
“Settlement” ante § 3. 

25.) Black iu.) 


“Donor” see Gifts § 3. 
“Grantor” 28 C. J. p 822. 


26. See Set § 15. 

27. See Set § 18. 

28. Lloyd v. Trimlestown, 4 Sim. 
a 302, 6 HngCh 296, 58 Reprint 

te 

29. Century D. 


30. Ashton v. Powers, 51 Ont. L. 
809, 310, 67 DomLR 222. 


[a] “Means seven clear days.”— 
Ashton v. Powers, 51 Ont. L. 309, 310, 
67 DomLR 222. 


[b] As excluding both first and 
last day.—In reckoning time “so 
many days ‘at least’ before a given 
event, the time must be reckoned ex- 
cluding both the day of the act and 
that of the event.” Ashton v. Pow- 
ers, bl Onto x: osOoseoda. Ol, Dom riry 
222. See also Time [38 Cyc 314-329]. 


“At least” 5 C. J. p 1488. . 
Day? Via padi 


31. Rex v. Dean, 18 Cr. App. 21, 24; 
Ashton v. Powers, 51 Ont, L, 309, 310, 
67 DomLR 222. 


“Clear days” 11 C. J. p 836. 


32. Olsson v. Ancient Order of 
United Workmen, 38 Ont. L. 268, 271, 
11 OntWN 263. 


Seven years absence as giving rise 
at aches of death see Death 


“Year” [40 Cyc 2876]. 

33. See Sunday [37 Cyc 539]. 

34. “Mormon” 41 C, J. p 215. 

35. Webster New Int. D. 

36. U.S. v. Brown, 6 Utah 115, 118, 
21.P 461) 

37. U.S. v. Brown, supra. 

[a] Similar definition.—‘“‘W hose 


duty it is under the direction of the 
Twelve Apostles ‘to travel into all 
the world and preach the Gospel and 
administer its ordinances.’ ”’ Cen- 
tury D. [cit Mormon Catechism]. 


38. Century D. 
Co. v. Wheat, 
212, 218]. 


[a] Referring to things that are 


[quot Enterprise 
(Tex. Civ. A.) 290 SW 


distinct but united by some tie. Cen- 
tury D. [quot Enterprise Co. v. Wheat, 
(Tex. Civ. A.) 290 SW 212, 218]. 


“Discriminate” 18 C. J. p 1139. 
“Distinguish” 18 C. J. p 1289. 


39. Century D. [quot Enterprise 
Co. v. Wheat, (Tex. Civ. A.) 290 SW 
212, 218]. 


40. Century D. [quot Enterprise 
Co. v. Wheat, supra]. 


“Part” 46 C. J. p 1385. 


41. Webster New Int. D. See Peo. 
Vie Lom) J. (Chone, 28) Cale AceL2iaizes 
151 P5653. 


[a] As meaning cutting.—In Med- 
ical Act [St. (1913) p 725 § 8] “the 
word ‘sever,’ as therein used means 
a severance by cutting.” Peo. v. Tom 
Jie ones 28 Cali Ay, 1215, 123) Sot 
553. 


“Cutting” 17 C. J. p: 689. 


42. Century D. [quot Enterprise 
Co. v. Wheat, (Tex. Civ. A.) 290 SW 
212, 218). 


43. English L. D. [quot Metropoli- 
tan Casualty Ins. Co. v. Shelby, 116 
Miss. 278, 280, 76 S 839]. 


“Apart” 3 C. J. p 250. 


44. Century D. [quot Enterprise 
Co. v. Wheat, (Tex. Civ. A.) 290 SW 
212, 218]. 


“Distinct” 18 C. J. p 1288. 


45. Century D. [quot Enterprise 
Co. v. Wheat, (Tex. Ciy. A.) 290 SW: 
212, 218]. See Wormley v. Wormley, 
aun Ill, 411, 422, 69 NE 865, 3 LRANS 


fa] In pleading and practice.— 
“When two joint defendants separate 
in an action, each pleading separately 
his own plea and relying upon a 
separate defense, they are said to 
sever.” Black L. D. To same effect 
Wormley v. Wormley, 207 Ill. 411, 
422, 69 NE 865, 3 LRANS 481. See 
also Actions § 373; Criminal Law §8§ 
2006-2014; Pleading §§ 240-244, 2438- 
261; Severance post. 


“Separate” ante. 


46. Century D. [quot Enterprise 
Co. v. Wheat, (Tex. Civ. A.) 290 SW 
212, 218]. 


[a] “Said of a part with reference 
to the whole or main body of any- 
thing; as to sever the head from the 
body.” Century D. [quot Enterprise 
Co. v. Wheat, (Tex. Civ. A.) 290 SW 
212, 218). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


beings.’’47 


[§ 2] B. Severed, in the past tense, ordinarily 
means separated;*® and does not imply that some- 
thing is unlawfully cut off or removed.? 


Phrases: “Completely severed,”®° “severed at the 
wrist,”>' and “severed head of slain woman.’’>2 


SEVERABLE.®? Capable of being severed ;5* in- 
dependent ;>* separable;°® and several.®7 


Phrases: “Joint and severable,’ and “severable 


items of service.’’>9 
SEVERABLE CONTRACT.®° 


a7. Peo, v. -Fom: J. Chon 
Ax 421, 223, 151 P°553. 

48. Enterprise Co. v. Wheat, (Tex. 
Civ. A.) 290 SW 212, 218. 


g, 28 Cal. 


49. Enterprise Co. v. Wheat, supra 
(construing word in phrase ‘severed 
head’’). 


50. Hardin v. Continental Casual- 
ty Co., (Tex. Civ. A.) 195 SW 653, 655, 
656. 


51. Hardin vy. Continental Casual- 
ty Co., supra. 


52. Enterprise Co. v. Wheat, (Tex. 
Civ. A.) 290 SW 212, 217. 


[a] Newspaper headline, ‘Severed 
head of slain woman placed at cell of 
defendant brings acquittal in murder 
case” held not to charge that sheriff, 
without authority, or unlawfully, re- 
moved head of deceased from grave, 
in sheriff’s libel action against news- 
paper, the court saying: “When the 
word ‘severed’ is given its usual and 
ordinary meaning it implies no un- 
- Jawful act.” Enterprise Co. v. Wheat, 
(Tex. Civ. A.) 290 SW 212, 217. 


53. Severable: 
Contract see Contracts §§ 525-530. 


Controversy see Removal of Causes 
§§ 180-193. 


Covenant see Covenants §§ 20-23; 
Contracts § 549. 


Provision in statute see Statutes [36 
Cye 976-984]. 
54 Century D. 
“Severed” ante. 


55. See Waybright v. Meek, 90 Cal. 
Aa 13. 265 (PB 3i0; 302: 


“Independent” 31 C. J. p 473. 


56. See Waybright v. Meek, 90 
@atgrAl 13) 2650 <8M0}, 3425 atuntines 


ton, etc., Co. v. Lake Erie Lumber, 
ete., Co., 109 Oh. St. 488, 495, 143 NE 
1 132. 


“Separable” ante. 


57. Lawson v. Muse, 
35, 40, 165 SW 396. 


[a] “Several” synonymous.—Law- 
son v. Muse, 180 Mo. A. 35, 40,165 SW 
396. 

“Several” post. 


58. Lawson v. Muse, 
35, 38, 165 SW 396. 


[a] “‘Soint and severable’ notes” 
held “joint and several.’”—Lawson vy. 
Muse, 180 Mo. A. 35, 38, 165 SW 396. 


“Joint and several’ see Joint § 3 
text and note 82. 


59. Waybright v. Meek, 90 Cal. A. 
13; 265 BP 370, 372. 


60. See Contracts §§ 525-530; Fire 
Insurance §§ 100 (policy as entire or 
severable), 235, 347-349 (avoidance 
or forfeiture); Parties §§ 120-124, 


180 Mo. A. 


180 Mo. A. 


‘| Walker, 40 Ga. 
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SEVERABLE CONTROVERSY.*! 


SEVERAL. ®? 
context or the 


one ;°> 


SEVERABLE COVENANT.® 


{§ 1] A. In Numerical Sense. The 


meaning of the word may vary according to the 


circumstances under which it is 


used,°* being defined as a number greater than 
an uncertain,®® or any®*? number not less 
than two; a small number, singly taken;°* being 
of an indefinite number, yet not large;°® consisting 
of any small number more than two;‘® more than 
one;*! more than two’? but not very many;‘? also 


it has been held in some connections to mean di- 


128-130, 135, 168-171. 


or See Removal of Causes §§ 180— 
62. See Covenants §§ 20-23. See 


also Contracts § 549. 
63. Several: 
Action see Actions § 188 et seq, §§ 


305-307 (splitting actions by or 
against several parties). See also 
infra § 4 


Contract see Contracts §§ 553-556. 

Count see Criminal Law §§ 2592- 
2596; Indictments and Informations 
§§ 91, 100, 109, 118, 294-299, 338- 
356, 359-363 (election between 
counts); Pleading §§ 171-193, 247, 
481 (commingling counts as ground 
for demurrer), 1038-1041 (motion 
to compel election), 1172; ‘Trial 
[88 Cyc 1627 (as affecting instruc- 
tions), 1886 (as affecting verdict) ]. 

Covenant see infra § 5. 

Demise see Ejectment §§ 116-120. 


Executions on one judgment see Exe- 
cutions § 17. 

Fishery see Fish §§ 3, 21, 22. 

Inheritance see infra § 6. 

Issues see infra § 7. 

Liability see Bills and Notes §§ 86 
(of Grawer), 96-104 (of maker), 
118-132 (of anomalous or irregular 
indorsers); Contracts §§ 5538-556; 
Corporations § 1474 et seq; Negli- 
gence § 476; Torts [38 Cyc 4638 et 
seq]. 

Obligation see infra § 8. 

Tail see infra § 9. 

Tenancy see infra § 10. 


64. Eversole vy. Eversole, 169 Ky. 
234, 236, 1838 SW 494. 


65. San Diego First Nat. Trust, 
ete., Bank v. Industrial Acc. Commn., 
(CalipAc 2a PS, (8:9. 


[a] Held not “limited to cases 
where more than two are involved.” 
San Diego First Nat. Trust, etc., Bank 
v. Industrial Acc. Commn., (Cal. A.) 
294 P 87, 89. To same effect Rowe v. 
A. 1, 148 SE 762, 764. 


[b] “Often used to ‘designate a 
number’ greater than one.” San 
Diego First Nat. Trust, etc., Bank v. 
se ae Acc. Commn., (Cal. A.) 294 
Sey coo 


66. Western Union Tel. Co. v. De 
abbey 45 Tex. Civ. A. 395, 100 SW 
O17, 980: 


67. Rowe v. Walker, 40 Ga, A. 1, 
148 SE 762, 764. 


68. Webster D. [quot Lauderdale 
County v. Fargason, 7 Lea (Tenn.) 
153, 168 (quot Nashville, ete., R. Co. 
Vv. Marshall County, 161 Tenn. 236, 30 
SW (2d) 268, 271) ]. 


69. Standard D. 
Brooks, 60 Tex. Civ. A. 


eee Black vy. 
533, 129 SW 


Lite el oss 


70. Strickland v. Harger, 16 Hun 
GN. -Y..): 4657 467. 


71. Standard D. [quot Black v. 
Brooks, 60 Tex. Civ. A. 533, 129 SW 
LUT, 1ST; USS) ve Durkeey 25 bnCas: 
No. 15,008; Walker v. Rowe, 41 Ga. A. 
769, 154 SH 722; Eversole v. Ever- 
sole, 169 Ky. 234, 236, 183 SW 494; 
Western Union Tel. Co. v. De Andrea, 
45 Tex. Civ. A. 395, 100 SW 977, 980. 


fa] Similar definition.—‘‘An  in- 
definite quantity more than one.” 
Western Union Tel. Co. v. De Andrea, 
45 Tex. Civ. A. 395, 100 SW 977, 980. 


{b] “Sometimes held to mean more 
than one.’’ Eversole v. Eversole, 169 
Ky. 234, 236, 183 SW 494. 


[ec] Meaning only two.—In con- 
struing statute, Civ. Code (Ky.) § 425, 
governing restoration of property up- 
on divorce, where it appeared that 
insured’s divorced wife had, prior to 
the divorce, paid “several’ premiums 
on a policy upon his life, the court 
said: “The ‘tword ~‘several™’ i sire 
must be taken aS meaning two and 
no more.” Eversole v. Eversole, 169 
Ky. 234, 236, 183 SW 494. 


72. Standard D. [quot Black v. 
Brooks, 60 Tex. Civ. A. 533, 129 SW 
177, 178];, Webster Int. D. [quot Lunt 
v. Post Printing, etc., Co., 48 Colo. 
316, 321, 110 P 203, 30 LRANS 60, 21 
AnnCas 492, and cit Day v. Becker, 
(Bex... Civ.=A.) 145 -SW 1497) 11990: 
The North Star, 108 Fed. 436, 441; 
Einstein v. Marshall, 58 Ala. 153, 
156, 29 AmR 729; San Diego First 
Nat. Trust, etc., Bank v. Industrial 
Ace. Commn., (Cal. A.) 294 BP) 87, 895 
Eversole v. Eversole, 169 Ky. 234, 236, 
1838 SW 494. See Rowe v. Walker, 40 
Ga. A. 1, 148 SE 762, 764. 


[a] Similar definition.—“Any num- 
ber more than two.” Day v. Becker, 
(Tex. Civ. A.) 145 SW 1197, 1199 [cit 
Webster D.]. 


{[b] “It is sometimes held to mean 
- more than two.” Eversole v. 
Eversole, 169 Ky. 234, 236, 183 SW 


[ec] Not necessarily more ’ than 
two.— “While in some decisions and 
lexicons the word is defined in effect 
as meaning three or more, a broader 
definition is frequently given.’ Rowe 
v. Walker, 40 Ga. A. 1, 148 SE 762, 
764. See cases supra notes 64— 67. 


[d] “That is one meaning of the 
word, there are also others.” San 
Diego First Nat. Trust, etc., Bank v. 
Industrial Acc. Commn., (Cal. A.) 294 


P 87, 89. 


73. Webster Int. D. [quot Lunt v. 
Post Printing, etc., Co., 48 Colo. 316, 
Blea Ole 203, 30 LRANS 60, 21 Ann 
Cas 492]; The North Star, 108 Fed. 
436, 441; Winstein v. Marshall, 58 Ala. 
153; 156, 164, 25 AmR 729 


° 
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vers;’* many;*® sundry;7® various.77 And it has 
even been held to mean “all,”7® although the contrary 
has also been held.79 


[§ 2] B. In Descriptive Sense. Different;8® dis- 


tinct;5+ each particular, singly taken;®? respec- 
tive;** separate;8* and severable.%® 
[§ 3] C. In Phrases—l. In General. The word 


occurs in various phrases that have received judi- 
cial interpretation.®® 


[§ 4] 2. Several Actions.87 Where a separate 
and distinet action is brought against each of two 
or more persons who are all lable to the plaintiff 
in respect to the same subject matter, the actions 
are said to be “several.”®® 


[§ 5] 3. Several Covenant.®® A covenant by two 
or more, separately ;2® one made so as to bind the 
parties severally or individually ;°? the covenant of 


SEVERAL 


[§ 6] 4. Several Inheritance.°? An inheritance 
conveyed so as to descend to two persons severally 
by moieties.®4 


[§ 7] 5. Several Issues.95 This occurs where 
there is more than one issue involved in a ease.?® 


[§ 8] 6. Several Obligation.°7 One by which one 
individual, or, if there be more, several individuals, 
bind themselves separately to perform the engage- 
ment.°§ 


[§ 9] 7. Several Tail. 
two. 

[$ 10] 8. Several Tenancy.2 A tenaney which 
is separate® and not held jointly with another per- 
son. 

[§ 11] 9. Other Phrases. “After the several 


deaths of my said brothers and sisters,” “from and 
after the several deceases of my said daughters,”® 


An entail severally to 


one with another.®? 


74. Standard D. [quot Black v. 
Brooks, 60 Tex. Civ. A. 533, 129 SW 
Mie. Visi: Strickland. ve /Harger, 16 
Hun (N. Y.) 465, 467; Day v. Becker, 


(Tex, Civ. A.) 145 SW 1197, 1199. 


[a] “One of the meanings of ‘di- 
vers’ is ‘several.’’’ Day v. Becker, 
(Mex, CivatAQ) 145° SW1197, 1199. 


[b] “Divers” synonymous.—Strick- 
land v. Harger, 16 Hun (N. Y.) 465, 
467. 


“Divers” 18 C. J. p 1405. 


75. Hilton Bridge Constr. Co. v. 
Foster, 26 Misc. 338, 340, 57 NYS 140. 


[a] “Many” synonymous.—Hilton 
Bridge Constr. Co. v. Foster, 26 Misc. 
338, 340, 57 NYS 140. 


“Many” 38 C. J. p 990. 


76. Strickland v. Harger, 16 Hun 
CNG Yo ntG5,. 467. 


[a “Sundry” synonymous.— 
Strickland v. Harger, 16 Hun (N. Y.) 
465, 467. 


“Sundry” [37 Cyc 591]. 


77. Strickland y. Harger, 16 Hun 
CN. Y.) 465, 467. 


[a] “Warious”’ synonymous.— 
Strickland v. Harger, 16 Hun (N. Y.) 
465, 467. 


78. Outcalt v. Outcalt, 42 N. J. Hq. 
500, 501, 8 A 582. But see infra note 
oe 


Used in will.—In construing 
clause dividing estate 
“several” children, 
the court said: “By the word ‘sev- 
eral’ he probably meant ‘all.’” Out- 
ealt v. Outcalt, 42 N. J. Eq. 500, 501, 
8 A 532. 


MAIL 2 C.J. p 1134, 


79. Strickland v. Harger, 16 Hun 
(N. Y.) 465, 467. 


“The dictionaries furnish no 
authority for saying that ‘several’ 
means ‘all.’” Strickland v. Harger, 
16 Hun (N. Y.) 465, 467. 


80. San Diego First Nat. Trust, 
etc., Bank v. Industrial Acc. Commn., 
(Cal. A.) 294 P 87%, 89. 


81. Webster Day lawote Com, Ve 
Jones, 84 SW 305, 307, 27 KyL 16]. 
“Distinct” 18 C. J. p 1288. 


82. Webster D. [quot Lauderdale 
oat v. Bargason, 7 Lea (Tenn.) 
15 158 (quot Nashville, ete., R. Co. 


[a]. 
a residuary 
among testator’s 


[a] 


v. Marshall County, 161 Tenn. 236, 30 
SW (2d) 268, 271)]. 


83. Brown v. Hawkins, 26 R. I. 
400, 401, 59 A 78. But see Colton v. 
Fox, 67 N. ‘Y. 348, 352 (‘the claim 
that the word ‘several’ should be con- 
strued ‘respective’ cannot be main- 
tained with propriety’’). 


[a] Construing clause in will, pro- 
viding that, in case of failure of all 
the objects of the several trusts cre- 
ated thereby, then all the then re- 
maining property in the _ several 
trusts shall vest in and be distrib- 
uted to the persons who, for the 
time being, shall be entitled to the 
same under the intestate law, the 
court said: “The word ‘several’ as 
used in the clause in question should 
be construed as meaning ‘respective,’ 
so that, . . . as each trust shall re- 
spectively fail in its object, the trust 
fund to which it applies shall go to 
the next of kin of testatrix at the 
time of the failure.” Brown v. Haw- 
kins, 26 R. I. 400, 401, 59 A 78. 


“Respective” 54 C. J. p 724. 


84. Webster D. [quot Com. 
Jones, 84 SW 305, 307, 27 KyL 16]: 
San Diego First Nat. Trust, etc., Bank 
v. Industrial Acc. Commn., (Cal. A.) 
294° P 87, 89. 


“Separate” ante. 


85. Lawson v. Muse, 180 Mo. A. 35, 
40, 165 Sw 396. 


[a] “Severable” synonymous.— 
Lawson v. Muse, 180 Mo. A. 35, 40, 
165 SW 396. 


“Severable” ante. 


86. See phrases infra §§ 4-11. 
aan See generally Actions 1 C. J. p 


“Action” see Actions § 1. 
88. Black L. D. 


89. See Contracts §§ 549-551; Cove- 
nants §§ 22, 23. 


“Covenant” see Covenants § 2, 


90. Black L. D. 
“Separately” ante. 
91. Black L. D. 


“Individually” 31 C. J. p 885. 
“Severally” post. 


92. Allen v. Elwell, 128 Kan. 296, 
282 P 706, 707 (described as the sim- 


plest form making a several covenant 
on each side) [quot C. J.]. 


93. See generally Descent and Dis- 
tribution.18 C. J..p 795. 

“Inheritance” 31 C. J. p 1199. 

94. Black L. D. 

“Moiety” 40 C. J. p 1488. 

95. “Issue” 33 C. J. p 817. 

96. Black L. D. [cit 8 Stephen 
Comm. p 560]. 

97. “Obligation” 46 C. J. p 846. 

98. Bouvier L. D. [quot U. S. v. 
Green, 136 Fed. 618, 647]. 

99. “Estates tail’ 
43 et seq. 

1. Black L. D. [cit Cowell]. 


[a] Ilustration.—‘“It is as if land 
is given to two men and their wives, 
and to the heirs of their bodies be- 
gotten; here the donees have a joint 
estate for their two lives, and yet 


see Estates § 


| they have a several inheritance, be- 


cause the issue of the one shall have 
his moiety and the issue of the other 
the other moiety.” Black L. D. [cit 
Cowell]. 


2. Generally see Joint Tenancy 33 
Cc. J. p 900; Tenancy in Common [38 
Cyc 3]. 


“Tenancy” [37 Cyc 1799]. 

3. Black L. D. 

“Separate” ante. 

4 Black L. D. 

5. Colton v. Fox, 67 N. Y. 348, 351. 


[a] Held not to mean “after the 
respective deaths” of each, the court 
saying: “Such a construction would 
require the division of the whole 
property upon the death of one of the 
‘cestuis que trust,’ when it is evident 

that the testator intended that 
all of them should enjoy the income, 
ete., Guring their respective bes ih 
Colton v. Fox, 67 N. Y. 348, 


6. Woodstock v. Shillito, 6 Sim. 
416, 419, 9 EngCh 416, 58 Reprint 650 
[quot Brown v. Hawkins, 26 R. I. 400, 
401, 59 A 78]. ‘ 


[a] Words “mean ‘after the deaths 
of my daughters’ respectively.’ ” 
Woodstock v. Shillito, 6 Sim. 416, 419, 
9 EngCh 416, 58 Reprint 650 [quot 
Brown v. Hawkins, 26 R. I. 400, 401, 
59 A 78]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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“joint and several,”’? “my several children,”® “sey- SEVERAL ISSUES.?6 
eral charges against any person,”?® “several eurrent | SEVERALLY.27 Apart from others;?% distinet- 
funds,”’?® “several defendants,”!! “several demis- ly;2° independently ;?° respectively;*1 and sepa- 
es, 12” several gallons,”+® “several hours while rately.?2 
i ; ” “ ’ 
[child] was conscious,”** “several hundred,’’!® “sey- Phrases: “Appeal . . . severally, and upon 


eral of the next of kin,”?*® “several tort- feasors, hoi! 
“the several outer 
in this state,’’!® sand “voters of the several 


“their several creditors; 7718 


voting places.”?° 
SEVERAL ACTIONS.?1 
SEVERAL CONTRACTS.?22 
SEVERAL COVENANT.?$ 
SEVERAL FISHERY.?* 
SEVERAL INHERITANCE.?5 


7. See Joint § 3 text and note 82. 


“Joint and severable’ equivalent 
See Severable ante note 58. 


8. Outcalt v. Outcalt, 42 N. J. Ea. 
500, 501, 8 A 5382. 


[a] Construed in will—‘“By the 
expression, ‘my several children,’ the 
testator referred to all his children, 
living and dead, as a class.” Outcalt 
v. Outealt, 42 N. J. Eq. 500, 501, 8 A 
§32. 


9. U.S. v. Durkee, 25 F. Cas. No. 
15,008. 


{a] As not meaning “separate.”— 
In construing a statute using the text 
phrase, the court said: “The term 
‘several’ is here used in its popular 
sense, i. &., meaning more than one. 
It cannot mean ‘separate’ charges.” 
U.S. v2 Durkee; 25 +R. Cas: No.” 15,- 
008. 


10. State v. Bartley, 39 Nebr. 353, 
3Doy Ds NW 172, 23 “LRA67%. 


[a] In statute governing deposit 
of public funds, L. (1891) ch 50 § 1, 
“the words . - were employed by 
the legislature with reference to the 
various designations or divisions of 
the public moneys of the _ state.” 
State v. Bartley, 39 Nebr. 353, 359, 58 
NW 172, 23 LRA 67. 


11. North Star Boot, etc., Co. v. 
Stebbins, 3 S. D. 540, 547, 54 NW 593. 


[a] Used in statute, Comp. L. 
(S. D.) § 5096 said to be verbatim 
with N. Y. Code, § 274, the term is 
held to refer to joint defendants and 
not to cases of several liability. 
North Star Boot, etc., Co. v. Stebbins, 
38 S. D. 540, 547, 54 NW 593. 


12. See Ejectment §§ 116-120. 


13. Lunt v. Post Printing, etc., Co., 
48 Colo. 316, 321, 110 P 203, 30 LRA 
NS 60, 21 AnnCas 492 (“at least three 
gallons, . not very many’’). 


14. Western Union Tel. Co. v. 
Andrea, 45 Tex. Civ. A. 395, 100 sw 
ee oe 


[a] “When used to express time 
by the hour, [‘several’ in text phrase] 
‘does not mean a fractional part of 
an hour, but an uncertain number of 
hours, not less than two.” Western 
Union Tel. Co. v. De Andrea, 45 Tex. 
Civ, AY 395, 100) SW_ 977, 980. 


15. Einstein v. Marshall, 58 Ala. 
153, 156, 164, 29 AmR 729; Black v. 
Brooks, 60 Tex. Civ. A. 533, 129 SW 
177, 178. 


[a] Seven hundred held included. 
—Hinstein v. Marshall, 58 Ala. 153, 
156, 164, 29 AmR 729. 


[b] Three hundred held included. 
e—Black v. Brooks, 60 Tex. Civ. A. 


posit all sums 


ficers |] ,””°° 


several bonds,”*? “by the judges severally,”?* “de- 


severally,”** “duties shall 


severally be the same as [those of other named of- 
“Jointly and 


severally,”®* “severally 


done,”?® and “severally liable.”*® 
SEVERAL OBLIGATION.?*° 
SEVERAL TAIL.** 
SEVERAL TENANCY.?? 
SEVERALTY.*? <A technical word applied to ten- 


533, 129 SW 177, 118. 


16. Ga. Civ. Code (1910) § 3943 
[quot Rowe v. Walker, 40 Ga. A. 1, 
148 SE 762, 763]. See Walker v. 
Rowe, 41 Ga. A. 769, 154 SH 722. 


17. Dickson v. Yates, 194 Iowa 910, 
917, 188 NW 984, 27 ALR 533. 


18. Strickland v. Harger, 16 Hun 
(N. Y.) 465, 467. 


fa] “All their 
synonymous.—Strickland v. 
16 Hun (N. Y.) 465, 467. 


19. Kroegel v. Whyte, 62 Fla. 527, 
529, 56 S 498; Lauderdale County v. 
Fargason, 7 Lea-(Tenn.) 153, 157 
[quot Nashville, etc., R. Co. v. Mar- 
shall County, 161 Tenn. 236, 30 SW 
(2d): 268, 271]. 


20. Com. v. Jones, 84 SW 305, 307, 
27 KyL 16. 


[a] 
equivalent.—Com. v. Jones, 
305, 307, 27 KyL 16. 


creditors” not 
Harger, 


“Voters in each precinct” held 
84 SW 


21. See Several ante § 4. 

22. See Contracts §§ 553-556. 
23. See Several ante § 5. 

24. See Fish §§ 3, 21, 22. 

25. See Several ante § 6. 

26. See Several ante § 7. 

27. See Several ante. 


28. State Nat. Bank v. Reilly, 124 
rig, 464, 471, 14 NE 657. 


“Apart” 3 C.J. p 250. 


29. State Nat. Bank v. Reilly, 124 
Ill. 464, 471, 14 NE 657. 


“Distinctly” 18 C. J. p 1289. 


30. Dickson v. Yates, 194 Iowa 910, 
917, 188 NW 948, 27 ALR 583. 


“Independently” 31 C. J. p 475. 


31. Presque Isle County v. Thomp- 
son, 61 Fed. 914, 926, 10 CCA 154; 
Hanley v. Medford, 56 Or. 171, 180, 
108 P 188. 


Synonymous with “respectively” 
see 54 C. J. p 725 note 90 [b]. 


“Respectively” 54 C. J. p 725. 


32. Momence vy. Kirby, 315 Ill. 138, 
140, 146 NE 142; State Nat. Bank v. 
Reilly, 124 Ill. 464, 471, 14 NE 657. 


“Separately” ante. 


33. Momence v. Kirby, 315 Ill. 138, 
140, 146 NE 142. 


[a] Local Improvement Act § 95, 
providing that appeals from judg- 
ment confirming special assessment 
may be ‘‘taken jointly, and upon joint 
bond or severally, and upon several 
bonds,” held to require that persons 


desiring to appeal must do so jointly 
or severally; and two joint appeals 
by different objectors joining in each 
were unauthorized. Momence vy. Kir- 
by, 315 Ill. 138, 140, 146 NE 142. 


24 Or. Const. art VII § 8 [quot 
Hanley v. Medford, 56 Or. 171, 176, 
108 P 188]. 


[a] In construing phrase in con- 
stitutional provision governing the 
holding of court terms, it was said: 
“The power to call a term was con- 
ferred originally upon the justices 
of the Supreme Court, not acting col- 
lectively or together, but severally; 
that is, upon each individual acting 
as circuit judge in his respective dis- 
trict, and in reference to the court 
over which he had authority to pre- 
side, and not in respect to the circuit 
court of some other district of which 
he was not primarily ex officio the 
judge.” Hanley v. Medford, 56 On 
171, 180, 108 P 188. 


35. State Nat. Bank v. Reilly, 124 
Ill. 464, 471, 14 NE 657. 


36. Presque Isie County v. Thomp- 
son, 61 Fed. 914, 926, 10 CCA 154. 


[a] In statute the phrase was held 
to impose the same duties and powers 
on the secretary of a school district 
as are discharged and exercised by 
the assessor. Presque Isle County v. 
peaely 61 Fed. 914, 926, 10 CCA 
1 


37. Bradlee v. Boston Glass Mfg. 
Co., 16 Pick. (Mass.) 347, 351. 


[a] Construed in note.—‘‘The 
words ‘jointly and severally’ are quite 
decisive. . This word ‘severally’ 
must have its effect; and its legal 
effect was to bind each of the sign- 
ers.”’ Bradlee v. Boston Glass Mfg. 
Co., 16) Pick, Mass.) 347, 35a 


38. Dickson v. Yates, 194 Iowa 
910, 917, 188 NW 948, 27 ALR 533. 


A Pruyn v. Black, 21 N. Y. 300, 
[a] When applied to a number of 


persons usually implies that each one 
is liable alone. But when the whole 
of the section referred to [Code § 
136], is considered the word 
‘severally’ in that connection is to be 
understood as referring to all the de- 
fendants served the same as if they 
were one person.” Pruyn v. Black, 21 
N.Y. 300)- 308. 


40. See Several ante § 8. 
41. See Several ante § 9. 
42. See Several ante § 10. 


43. See Estates § 28 (estates in 
severalty); Forcible Entry and De- 
tainer § 82. 


5388 [57 C.J.] 
ants meaning a sole, separate, and exclusive domin- 
ion.*4 


SEVERANCE.*® [§ 1] A. In General. Act of 
severing, dividing or separating ;*® actual cutting*? 
off ;#8 amiputations gene removal ;5° severing;°! state 
of being disjoined, separated, or severed.52 


[§ 2] B. In Pleading and Practice.°? Division; 
separation.°* Severance may consist in the adop- 
tion by several defendants of separate pleas instead 
of joining in the same plea;°*> the pleading of a 
separate defense for himself by one of several de- 
fendants;°* the separation by defendants in their 
pleas.°* 


[§ 3] C. With Reference to Property.°® In es- 
tates, the destruction of any one of the joint unities 
of a joint tenancy.®® The word is also used to sig- 
nify the cutting of the crops,®°® or the removing,®? 


SEVERALTY—SEVERANCE 


or separating,®? of anything from the realty, as 
trees, crops, ete.®3 


[§ 4] D. Phrases. The word occurs in various 
phrases that have received judicial interpretation.®* 


Severance tax.°® An excise tax upon the priv- 
ilege of severing, or upon the right to sever the 
natural resources from the soil; oo a tax upon the 
natural resources severed from the soil.°? 


Other phrases: “Actual severance,”*® “amputa- 
tion or severance,”*® “complete severance,’*® “loss 
by ‘severance at or above the wrist joint,’ ”7 “loss 
by severance of one entire hand or foot,’’’? “loss 
of one hand .. . by severance,”** “physical 
severance,’?4 “primary severance,”*5 “secondary 
severance,”7® “severance of an entire hand,’** “sev- 
erance of good from bad,’?® and “summons and 


44, 
246. 

“Dominion” 19 C. J. p 443. 

“Exclusive” 23 C. J. p 274, 

“Separate” ante. 

“Sole” [36 Cyc 509]. 

45. See Accident Insurance § 175 
text and notes 62-67 (loss of mem- 
ber of body by severance); Religious 
Societies §§ 163-172 (Severance of ec- 
clesiastic connections); Statutes [36 
Cye 976-984 (severance of valid from 
invalid provisions). See also Sever 
ante; Severable ante. 


46. Revised Encyclopedic D. [quot 
Metropolitan Casualty Ins. a Wis 
Shelby, 116 Miss. 278, 280, 76 S 839]. 


47. Newman v. Standard Acc. Ins. 
Wo, 192 Mo. A, 159, 160, 177 Sw 803. 


“Cutting” 17 C. J. p 689. 


48. Brotherhood R. Trainmen_v. 
Walsh, 89 Oh. St. 15, 18, 103 NE 759. 


KCut oft) 1iC. J. pi 69.0: 


49. Newman v. Standard Acc. Ins. 
@o., 192 Mo. A. 159, 163, 177 SW 803 
Wiest v. U. S. Health, ete., Ins. Co., 
186 Mo; A. 22, 27, 171 Sw 570; Broth- 
erhood R. Trainmen v. Walsh, 89 Oh. 
St. 15, 18, 103 NE 759. 


50. Brotherhood R. Trainmen v. 
Walsh, supra. 


“Removal” 54 C. J. p 110. 


51. Brotherhood R. Trainmen_ v. 
Walsh, 89 Oh. St. 15, 18, 103 NE 759. 


52. Revised Encyclopedic D. haut 
Metropolitan Casualty Ins. 
Shelby, 116 Miss. 278, 280, 76 § $39), 


“Separated” ante. 
“Severed” ante. 


53. See also Actions §§ 3868-381; 
Admiralty § 143; Appeal and Error 
§§ 108-110, 954-961 (separate pro- 
ceedings by coparties), 962-965 (sum- 
Eee and severance); Criminal Law 
§§ 2006-2019; HExecutors and Admin- 
istrators § 2648 (in action on bond); 
Judgments § 1416 (effect of severance 
as to persons concluded by judg- 
ment); Parties § 130 (Severance of 
joint interest in contract action);, 
Pleading §§ 240-244, 247-261, 449; 
Trial [38 Cye 1268-1271]. 


54, Black L. D. [cit Stephens Pl. 
p 257). 

“Division” 18 C. J. p 1407. 

“Separation” ante. 


55. Black L. D. [cit Stephens Pl. 
p 257]. 


Funk v. Haldeman, 53 Pa. 229, 


56. Wormley v. Wormley, 207 Ill. 
411, 422, 69 NE 865, 3 LRANS 481. 


57. Black L. D. [cit Stephens Pl. 
p 257]. 

58. See also Basements §§ 144 
(severance by transfer), 164 (sever- 
ance or partition as terminating ease- 
ment). 


59. Black Ds 
one §§ tee ‘1; 
247. 


See also Joint 
Partition 47 C. J. 


[a] “It is so called because the 
estate is no longer a joint tenancy, 
but is severed.” Black L, D. 


60. Black L. D. [cit Brown L. D.] 
See also Crops § 1 text and note 7 
(severance as determining nature of 
property in crop). 


61. English L. D. [quot Metropoli- 
tan Casualty Ins. Co. v. Shelby, 116 
Miss. 278, 280, 76 S 839]. 


62. Black L. D. [cit Brown L. D.]. 
See also Fixtures §§ 64-75; Logs and 
Logging §§ 32-58 (construction and 
operation of contract), 72-79 (licens- 
es to cut and remove), 81-86 (cut- 
pee Mines and Minerals §§ 554- 


63. English L. D. [quot Metropoli- 
tan Casualty Ins. Co. v. Shelby, 116 


Miss. 278, 280, 76 S 839]. 

64. See cases infra this section. 

65. “Tax” see Taxation [387 Cyc 
706]. 

66. Gulf Refining Co. v. McFar- 
land s1b4 eae ol ear o Ouse aes. 


[a] Not property tax.—‘“A sever- 
ance tax, even though it is measured 
by the value of the property severed, 
is not a property tax.” Gulf Refin- 
ing Co. v. McFarland, 154 La. 251, 
Pay SNC ty Cay, 


67. Gulf Refining Co. ae, 
land, 154 La. 251, 255, 97 S 4 


68. Wormley v. Wormley, i Je 
411, 422, 69 NE 865, 3 LRANS 481. 


69. Newman v. Standard Acc. Ins. 
Co., 192 Mo. A, 159, 168, 177 SW 808; 
Brotherhood R. Trainmen v. Walsh, 
89 Oh. St.71b, 18, L038 INE 759% 


70. Continental Casualty Co. v. 
Bows, 72 Fla. 17, 24, 72 S 278; Hardin 
Vv. Continental Casualty Co., (Tex. 
CivavAs)) 9588S W i653)100: 


[a] “oss of use” distinguished.— 
Continental Casualty Co. v. Bows, 72 
Pia. 17;.25, 72 S 278: Hardin v. ‘Gon- 
tinental Casualty Co., (Tex. Civ. A.) 
195 SW 658, 655 (both cases relating 
to loss of use of hand). 


A ieee 


71. Newman v. Standard Acc. Ins. 
Co., 192 Mo. A. 159, 162, 177 SW 803; 
Wiest v. U. S. Health, etc., Ins. Co., 
186 Mo. A. 22, 27, 171 SW 570 [quot 
Metropolitan Casualty Ins. Co. v. 
Shelby, 116 Miss. 278, 281, 76 S 839]. 
See Continental Casualty Cosma Ns 
Bows Sica lacd (mee 45 Wah Sr reine Ge ry2 
complete severance, ete.) ; Stoner v. 
Yeomen of America, 160 Ill. A. 432, 
433; Brotherhood R. Trainmen_ v. 
Walsh, 89 Oh. St, 15, 18, 103 NE 759. 


{a] Distinguished from: ‘Loss of 
hand” and “loss of use of hand.” 
Wiest v. U. S. Health, etc., Ins. Co., 
186 Mo, A. 22, 27, 171, SW oe [quot 
Metropolitan Casualty In Se Vie 
Shelby, 116 Miss. 278, 281, 76 S 839]. 


{b] Held not only to require 
physical severance but also to indi- 
cate the precise point at which such 
severance shall take place. Wiest v. 
U.S. Health) ete. (iis) Conn 1 somNro: 
A. 225-22, 171 SW 570" ficit and=toll 
Newman v. Standard Ace. Ins. Co., 
LOZ MO AL 159. lG2, di ov roOetls 


72. Sneck v. Travelers’ Ins. Co.. 
88 Hun 94, 95, 97, 34 NYS 545 [quot 
Fuller v. Locomotive Engineers’ Mut. 
L., ete. Ins. Assoe., ,\122 Mich. 548, 
552, 81 NW 326, 80 AmSR 598, 48 LRA 
86; Wiest v. 10s, Sk Health, ete., Ins. 
Co., 186 Mo. A. 22, 26, 171 SW 570]. 
See Brotherhood R. Trainmen_ v. 
Walsh, 89 Oh. St. 15, 19, 103 NE 759. 


73. Newman v. Standard Acc. Ins. 
Coy 192) Mos A. 159) 1625 177 sSivWwarsosts 
Wiest v. U. 8. Health, ete, sinisa Con 
186 Mo, A. 22, 28, 171 SW 570 [quot 
Metropolitan Casualty Ins. re Vv. 
Shelby, 116 Miss. 278, 281, 76 S 839]. 


74. Newman v. Standard Acc. Ins. 
Co., 192 Mo. A. 159, 162, 177 SW 803; 
Wiest v. U. S. Health, "ete., Ins. Co., 
186 Mo;eAS 22) 277d: SW 570. 


75.. Peo. Ve arenes, 255 N. Y. 463, 
473, 474, 175 NE 177 


WG6.5 Peo. ti ant supra. 


77. Brotherhood R. Trainmen vy. 
Wialshi 89 Oh. St. Lopes, 03 NB 7b oe 


78. Peo. v. Knapp, 230 N. Y. 48, 
60, 129 NE 202 [cit Peo. v. Mancuso, 
255 N. Y. 463, 472, 175 NE 177 (relat- 
ing to statutory provisions)]. See 
also Statutes [86 Cyc 976-984]. 


[a] This “ ‘severance’ does not de- 
pend upon the separation of the good 
from the bad by paragraphs or 
sentences in the text of the enact- 
ment.) sheen yy Knapp, 2800N. youd se 
60, 129 NE 202 [quot Peo. v. Mancuso, 
255 N. Y. 463, 473, 175 NE 197]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SEVERANCE—SEWAGE 


severance.”79 


SEVERE. 
violent.§ 


Severe illness.8? Such as has, or ordinarily does 
have, a permanent, detrimental effect upon the 
physical system.** 


Other phrases: “Jerk was the most severe,’’’4 
“severe illness or injury,”®® “severe jar,’®® “severe 
jolt,”** “severe mutilation and permanent disfigure- 
ment,”°® and “severe shock.”8® 


SEW. To unite or fasten by stitches made with 
a flexible thread or filament.®® 


Sewed. In bookbinding parlance, the term is 
used to describe a process of bookbinding which 
contemplates the folding and placing of one “sig- 
nature” (a sheet of paper to be folded into sever- 
al pages) on another until the back is completed, 
then the cutting of grooves in the back in which 
cords are inserted, and the sewing of each signa- 
ture to such cords.°+ 


Sewing machine.°? A machine for sewing;®? a 
machine for stitching ordinary fabries.®* 


Extreme;°° grave; serious; sharp; 


[57 C.J.] 539 


Sewing machine company. A company which 
manufactures sewing machines.°® 


SEWAGE or SEWERAGE.°®® [§ 1] A. As Noun. 
Any substance that contains any of the waste prod- 
uets or excrementitious or other discharge from the 
bodies of human beings or animals;?? a substance 
which consists of human excrements and refuse 
animal and vegetable matter, which constantly and 
continuously generates gases;°*® deleterious matter 
carried by conduits into a river or other source of 
public supply ;°° excreted, as well as waste, refuse, or 
foul matter carried off in sewers and drains, wheth- 
er open or closed, by water flowing therein; some- 
thing noxious, corrupt, and impure;? that which 
passes through a sewer;? the liquid and solid mat- 
ter flowing from water-closets through the sewer 
and drain to the river;+ the refuse and foul mat- 
ter, solid or liquid, carried through the sewer by 
the water therein flowing,® or which a sewer carries 
off;* water polluted by the filth from the buildings 
and streets.’ “Sewage” is often used to indicate 
anything pertaining to sewers,® as for example the 
general drainage of a city or town by means of 
sewers.°® 


“Refuse matter” 58 C. J. p 1066. 


79. American Baptist Home Mis- 
sion Soe. v. Barnett, 26 F. (2d) 350, 
352; Wormley v. Wormley, 207 Ill. 
411, 422, 69 NE 865, 3 LRANS 481. 
See Appeal and Error §§ 962-965. 

80. Webster New Int. D. 

“Extreme” 25 C. J. p 331, 

81. Century D. 

“Grave” 28 C. J. p 824. 

“Serious” ante. 

“Sharp” post. 

“Violent” [40 Cyc 210]. 

82. See Life Insurance § 178 (state- 
ment in application with reference to 
severe illness). 

83. Goucher af Northwestern 
Traveling Men’s Assoc., 20 Fed. 596, 
601 [quot Pickens v. Security Benefit 
Assoc., 117 Kan. 475, 481, 231 P 1016, 
40 ALR 654]. See Collins v. Catholic 
Order of Foresters, 43 Ind. A. 549, 88 
NE 87, 89 (mot “every slight and 
transient ailment that had not tend- 
ency to undermine or weaken his con- 
stitution’’). 

84 Young v. Missouri Pac. R. Co., 
(Mo. A.) 84 SW 175, 177. 


85. Collins v. Catholic Order of 
Foresters, 43 Ind. A. 549, 88 NE 87, 89. 


86.. Guffey v. Hannibal, etc., R. Co., 
53 Mo. A. 462, 468. 


87. Hedrick v. Missouri Pac. R. 
Co., 195 Mo. 104, 121, 93 SW 268, 6 
AnnCas 793. See also Carriers § 1387. 


[a] Expression of nonexpert wit- 
ness that jerk or jolt of a train was 
“severe” held to have no probative 
value. Guffey v. Hannibal, etc., R. 
Co., 53 Mo. A. 462, 466 [cit Hedrick v. 
Missouri Pac. R. Co., 195 Mo. 104, 122, 
93 SW 268, 6 AnnCas 793; Hawk v. 
Chicago, ete., R. Co., 130 Mo. A. 658, 
664, 108 SW 1119]. 


88. Betz v. Columbia Tel. Co., 224 
Mo. A. 1004, 24 SW (2d) 224, 229. 


89. Hawk v. Chicago, etc., R. Co., 
130 Mo. A. 658, 664, 108 SW 1119. 
See also Carriers § 1387. 


90. Webster New Int. D. 


91. State v. Young, 134 Iowa 505, 
510, 110 NW 292, 13 AnnCas 345. 


[a] “Stitched” distinguished.— 


State v. Young, 134 Iowa 505, 510, 110 
NW 292, 13 AnnCas 345. 


92. See also Husband and Wife §§ 
144 (as household necessary), 162 
note 91 (as family expense), 610 note 
91 [a] (sewing machine contract as 
basis for confession of judgment). 


93. Standard D. [quot In re Ahl- 
strom, 26 Treas. Dec. 1121, 1123 (quot 
Durbrow, | é6te:,, Mfg. Co. ve Un S., 9 
Cust. A. 148, 151)]. 


fa] As used in Tariff Act.—A sew- 
ing machine imported for use in em- 
broidering, and for that reason lack- 
ing the presser foot and feed as being 
unnecessary, this lack making no 
change in the stitch made by the ma- 
chine, is still a sewing machine, en- 
titled to free entry as such, or part of 
such, under Free List par 441, Tariff 
Act (1913) [Comp. St. § 5291]. Dur- 
brow, etc., Mfg. Co. v. U. S., 9 Cust. 
A. 148, 151. 

[b] “Embroidery machine” distin- 
guished.—In re Ahlstrom, 26 Treas. 
Dec. 1121, 1123 [quot Durbrow, etc., 
Mien Cos vs, US... 9. Cust, A. L435 LoL]. 

“Embroidery” 20 C. J. p 498. 

94. Standard D. [quot In re Ahl- 
strom, 26 Treas. Dec. 1121, 1123 (quot 
DULDVOWsuetC., VLEs. Cox ye iUeisae nD. 
Cust, Awd435 Lol) 

95. Singer Mfg. Co. v. Wright, 97 
Ga. 114, 118, 25 SE 249, 35 LRA 497 
(construed in tax statute). 

96. Discharge of sewage: 
Eminent Domain §§ 63, 64, 148. 
Health regulation prohibiting 

Constitutional Law § 1070. 
Injunctions § 66 text and note 41. 
Municipal Corporations §§ 1907-1909. 
Nuisances §§ 186, 187, 268. 

Pollution of water by see Waters [40 

Cyc 593-6038, 631, 632]. 

97. Com. v. Emmers, 221 Pa. 298, 
801, 70 A 762 [aff 33 Pa. Super. 151, 
alisayale 

98. Fuchs v. St. Louis, 167 Mo. 
620, 636, 67 SW 610, 57 LRA 136. 

99. Durham v. Eno Cotton Mills, 
44 5Ne (C705, 108,. 409, bi SB). 466, 1a 
LRANS 11638. 

1. Durham v. 
supra. 


see 


Eno Cotton Mills, 


“Waste” [40 Cyc 536]. 


2. Morgan v. Danbury, 
484, 495, 35 A 499. 


“Corrupt” 14a C. J. p 1429. 
“Impure” 31 C. J. p 354. 
“Noxious” 46 C. J. p 633. 


8. Century D.; Webster Int. 
[both quot Morgan v. Danbury, 
Conn. 484, 494, 35 A 499]. 


“Sewer” post. 


4 Durham v. Eno Cotton Mills, 
144 N. C. 705, 708, 57 SE 465, 11 LRA 
NS 1163. 

5. Winchell v. Waukesha, 110 Wis. 
101, 112, 85 NW 668, 84 AmSR 902. 


6 Morgan v. Danbury, 67 Conn. 
484, 494, 35 A 499 [cit Wilkinsburg 
Boro v. Wilkinsburg School Dist., 298 
Pa. 1938, 148 A %7, 80 (‘‘which is so 
carried off’’) ]. 

7 Ulmen v. Mt. Angel, 57 Or. 547; 
550, 112 P 529, 36 LRANS 140. 


8. Pioneer Real Est. Co. v. Port- 
land, 129, Or? 1, 2 247 Peso, 


9. Webster D. [quot Valparaiso v. 
Parker, 148 Ind. 379, 381, 47 NE 330]. 


[a] Held to include: (1) All kinds 
of drainage or water discharge. 
Aldrich v. Paine, 106 Iowa 461, 467, 
76 NW 812; Clinton v. Spencer, 250 
Mich. 135, 148, 229 NW 609; Clay v. 
Grand Rapids, 60 Mich. 451, 458, 27 
NW 596. (2) “Matter carried away 
in drains, as well as that carried 
away in sewers.’’ Barton vy. Drain- 
age Dist. No. 30, 174 Ark. 173, 294 SW 
418, 419. (3) “The water by which 
the foul matter which passes through 
the drains, conduits, or sewers of a 
town, is carried off, the waste water 
of baths, wash houses, and other 
‘domestic operations, and of the great- 
er part of the surface drainage of the 
area drained.’’ Ulmen v. Mt. Angel, 
57 Or. 547, 550, 112 P 529, 36 LRANS 
140 [cit Universal D.]. 

[b] “Drainage . . includes sew- 
erage.”—Valparaiso v. Parker, 148 
Ind. 379, 380, 47 NE 330. 

[ec] “Drainage’”’ distinguished.— 
Wetmore v. Fiske, 15 R. I. 354, 359, 
5 A 375, 10 A 627, 629. , 

{[d] Surface drainage not included. 


67 Conn. 


D. 
67 


540 [57 C.J.] 


Phrases: “Sanitary sewage,’’° “system of sewer- 
age,”1 and “waters and sewerage.”!2 


[§ 2] B. As Adjective the term may be em- 


ployed.!3 
Sewage system.!4 


of the community.?® 


Other phrases: 


age system.”+9 
SEWER.?° 


One which has for its pur- 
pose the collection and drainage of the foul waters 


“Sewage effluent,’’+® 
farm,”17? “sewage outfall site,”18 and “street sewer- 


{§ 1] A. As Noun. The word “sewer” 
comes from the word “sew,” that is, to drain, and 


SEWAGE—SEWER 


ie a 
\ : 3 x 


works on the largest scale.24_ “Sewer” has been 
defined variously as a channel for the reception and 
carrying away of sewage;”? 
waterway2* for conveying and discharging filth, ref- 


a closed or covered 


use and foul matter, liquid or solid;?* a ditch;?° 


“sewage 


sides to carry surface water into the sea, 
and generally, though not always, underground pas- 
sage (or conduit) for fluid and feculent matter from 


a drain?® or passage to carry off?’ or convey”® wa- 
ter and filth under ground,?® a fresh water trench, 
artificially made, encompassed with banks on both 


32° Manlarge 


a house or houses to some other locality,*? usually 


has a much more extended signification, embracing 


—(1) Does not include “such matter 
as may incidentally be washed or cast 
into streams without the mediation 
of a sewer or drain.” Barton v. 
Drainage Dist. No. 30, 174 Ark. 178, 
294 SW 418, 419. (2) In construing 
statute prohibiting discharge of sew- 
age into water supply stream, Revisal 
(1905) § 3051, the court said: ‘“What- 
ever may be the true and ‘definite 
meaning of the word ‘sewage,’ if it 
has one, either generally or when as- 
certained from its use in any given 
connection, . . . the legislature did 
not intend . . that it should em- 
brace dyestuff and feculent matter 
other than sewage from the water- 
closets . . [nor] any matter car- 
ried into the supplying watercourse 
by mere surface washing.” Durham 
v. Eno Cotton Mills, 144 N. C. 705, 
708, 57 SE 465, 11 LRANS 1163. 


[e] “Drainage” distinguished.— 
Wilkinsburg Boro v. Wilkinsburg 
School Dist., 298 Pa. 193, 148 A 77, 
79; Wetmore v. Fiske, 15 R. I. 354, 
SOO). Dp WA 875, £0, AD 627. 

“Drainage” see Drains § 1. 

10. Albrecht v. Cincinnati, 104 Oh. 
St. 266, 271, 272, 185 NE 541. 

11. Albrecht v. Cincinnati, supra. 


12. Valparaiso v. Parker, 148 Ind. 
379, 382, 47 NE 330. 


13. See cases infra notes 14-19. 

14. “System” [37 Cyc 663]. 

15. Pioneer Real Hst. Co. v. Port- 
Tandeett 9 Or, 17, (2A4e ee 31 9% 


16. Phillimore v. Watford Rural 
Council, [1913] 2 Ch. 434, 438. 


17. Phillimore y. Watford Rural 
Council, supra. 


18. Phillimore v. 
Council, supra. 
19. Wilkinsburg Boro v. Wilkins- 
burg School’ Dist., 298 Pa. 198, 148 A 
79. 


Watford Rural 


“Sewage system” supra text and 


note 15. 
20. Cross references: 


Constitutional Law § 1070 text and 
notes 94-1 (health regulations). 

Eminent Domain §§ 63-65. 

Mandamus § 386 (remedy of property 
owner in connection with); Munici- 
pal Corporations §§ 1509-1527 (de- 
partment of sewers), 1886-1924 
(tort liability), 2300-2302 (power 
to construct), 2326, 2327 (beyond 
city boundary), 2352 (petition of 
property owners for), 2442 (de- 
scription of in ordinance), 2861- 
2865 (assessment for), 2927-2931 
Qocation of property liable to as- 
sessment for), 4000-4009 (use’ and 
regulation of). 


Waters [40 Cyc 593-603, 631, 632] 


(pollution of waters by). 

“Sewer” as internal or local im- 
provement see Improvement § 2 text 
and note 44, § 3 text and note 57. 


21. Sutton v. Norwich, 27 L. J. Ch. 
739, 742. : 
22. Atty.-Gen. v. Lewes Corp., 


[1911] 2 Ch. 495, 508. 
“Sewage” ante. 


23. State Bd. of Health v. Jersey 
City, 5b) NAJ.. Hg ie, 124 635 A 8385. 
See Barton v. Drainage Dist. No. 30, 
174 Ark. 173, 294 SW 418, 419; Mound 
City Land, etc., Co. v. Miller, 170 Mo. 
240, 252, 70 SW 721, 724, 94 AmSR 
727, 60 LRA 190; Pioneer Real Est. 


Coy. Portland Tos Oriel a tienes 
3819. 
24. Durham v. Eno Cotton Mills, 


144 N. C. 705, 708, 57 SE 465, 11 LRA 
NS 1163 [quot Wilkinsburg Boro v. 
Wilkinsburg School Dist., 298 Pa. 
193, 148 A 7779]. 


25. Aldrich v. Paine, 106 Iowa 461, 
466, 76 NW 812; Phillimore v. Wat- 
ford Rural Council, [1913] 2 Ch. 434, 
443 (“ditch or sewer’’). 


[a] “Ditch” of similar meaning.— 
Aldrich v. Paine, 106 Iowa 461, 466, 
76 NW 812. 


“Ditch” 18 C. J. p 1404. 


“Ditch” distinguished see infra 
note 48. 
26. Barton v. Drainage Dist. No. 


30, 174 Ark. 173, 294 SW 418, 419; 
Aldrich v. Paine, 106 Iowa 461, 466, 
76 NW 812; Mound City Land, etc., 
Co. v. Miller, 170 Mo. 240, 252, 70 SW 
721, 94° “AmSR727,  60n RA 1190; 
Pioneer Real Est. Co. v. Portland, 119 
Or. 1, 7, 247 P 319. See Roebling v. 
Cincinnati, 102 Oh. St. 460, 472, 132 
NE 60 [quot Clinton v. Spencer, 250 
Mich. 135, 148, 229 NW 609]. See 
also Drains § 1. fi 


[a] “Drain’ to some extent syn- 
onymous,—‘‘In common, ordinary 
usage the two words ‘drain’ and ‘sew- 
er’ have to some extent been treated 
as synonymous and interchangeable.” 
Roebling v. Cincinnati, 102 Oh. St. 
460, 478, 182 NE 60 [quot Clinton v. 
a ota 250 Mich. 135, 148, 229 NW 
609]. 


[b] “Sewer” in city, “drain” in 
country.—Barton v. Drainage Dist. 
No. 30, 174 Ark. 178, 294 SW 418, 419; 
Aldrich v. Paine, 106 Iowa 461, 467, 
76 NW 812; Mound City Land, etce., 
Co. v. Miller, 170 Mo. 240, 252, 70 SW 
721, 94 AmSR 727, 60 LRA 190; 
Pioneer Real Est. Co. v. Portland, 119 
Or LG 247A P89; 


[c] Object is same.—‘‘Whatever 
technical differences there may be in 
the definitions of the two, the princi- 


the place of discharge;?? an underground structure 
for conducting the water of a natural stream;** a 


ples applicable to drains and sewers 
are very Similar. The object of 
drains both inside and outside of the 
city”... ./ is* the? same... Barton ay. 
Drainage Dist. No. 30, 174 Ark. 173, 
294 SW 418, 419. To same effect 
Pioneer Real Hst. Co. v. Portlan‘d, 
LLQOr. ak 247 Peay, 


“Drain” distinguished 
note 49. 


27. Webster D. [quot Drexel v. 
Lake, 127 Ill. 54, 57, 20 NE 38; Val- 
paraiso v. Parker, 148 Ind. 379, 381, 
47 NE 330; Aldrich v. Paine, 106 Iowa 
461, 465, 76 NW 812; Fuchs v. St. 
Louis, 167 Mo. 620, 636, 67 SW 610, 57 
LRA 136; Gale v. Dover, 68 N. H. 403, 


see infra 


44 A 535]; Clark v. Peckham, 9 R. I. 
455, 467. 
28. Webster D. [quot Hanscom v. 


Omaha, 11 Nebr. 37, 48, 7 NW 739; 
Wetmore v. Fiske, 15 R. I. 354, 359, 
5 A 375,10 A 627, 629 (“convey off’’)]. 


29. See cases supra notes 27, 28. 


[a] Similar definition.—‘‘A drain 
or passage to carry off water under 
ground.” Clark v. Peckham, 9 R. I. 
455, 467. 


30. Callis Sewers, 80; 1 Crabb 
Real Prop. § 113; Woolrych Law Sew- 
ers 1 [all quot Valparaiso v. Parker, 
148 Ind. 379, 381, 47 NE 330]. 


[a] Similar definition.—‘‘A fresh 
water trench, compassed in on both 
sides with a bank.’ Callis Sewers 80 
[quot Wetmore v. Fiske, 15 R. I. 354, 
359, 5 A 375, 10 A 627, 629 (quot Wil- 
kinsburg Boro v. Wilkinsburg School 
Dist., 298 Pa. 193, 148. A 77, 79)). 


Sl. Sutton v. Norwich, 27 L. I 
Ch. 739, 742 [quot Durham v. Eno 
Cotton Mills, 144 N. C. 705, 708, 57 SH 
465, 11 LRANS 1163 (quot Wilkins- 
burg Boro v. Wilkinsburg School 
Dist., 298 Pa. 193, 148 A 77, 79) 1}. 


[a] Similar definition —‘“A large, 
underground passage for fluid and 
feculent matter—the refuse and filth 
necessarily present in populated cen- 
ters—by means of which this matter 
is carried off.’’ Roebling v. Cincin- 
nati, 102 Oh. St. 460, 472, 132 NE 60 
[quot Clinton v. Spencer, 250 Mich. 
135, 149, 229 NW 609; Sand Springs 
v. Hoh}, 90 Okl: 124, 127, 216 PB 138]. 


32. Durham v., Eno Cotton Mills, 
144 N. C. 705, 708, 57 SH 465, 11 LRA 
NS 1168 [quot Wilkinsburg Boro v. 
Wilkinsburg School Dist., 298 Pa, 
193, 148 A 77, 79). 


33. Aldrich v. Paine, 106 Iowa 461, 
466, 76 NW 812. See Valparaiso v. 
Parker, 148 Ind. 379, 381, 47 NE 330; 
ree v. New Bedford, 110 Mass. 


{a] Character of sewer not lost.— 
“The proposed use of this structure 
for conducting of the waters of a. 


For later cases, develonments and changes in the law see Annotations, same title and section number. 


a 


ee ee 


small current or little river;*4 a subterraneous ¢a- 
nal,*> cr channel,*® through which water runs off, 
the underground canal or 
passage by means of which cities are drained and 
the filth or refuse liquids are carried to the sea, river 
Under some cireum- 
stances, the word has been held to embrace a drain,*® 
a manhole,*® a pipe,*! or a line of pipes,*? a stream 
or watercourse,*® and a wall or bank,** as well as 


particularly in cities ;°7 


or other places of reception.*® 


natural stream does not change its 
character as a common sewer; one 
appropriate use of which may be to 
relieve from the natural as well as 
the surface flow of water.” Bennett 
v. New Bedford, 110 Mass. 433, 438 
[cit Valparaiso v. Parker, 148 Ind. 
379, 381, 47 NE 330]. 


34 Callis Sewers 80 [quot Wet- 
more v. Fiske, 15 R. I. 354, 359, 5 A 
375, 10 A 627, 629 (quot Wilkinsburg 
Boro v. Wilkinsburg School Dist., 298 
Pal 193; 148 AC77, T9517. 


35. Webster D. [quot Hanscom v. 
Omaha, 11 Nebr. 37, 43, 7 NW 739]. 
See Clark v. Peckham, 9 R. I. 455, 467 
-(“‘a subterranean canal’). 


“Canal” see Canals § 1. 


36. Webster D. [quot Aldrich v. 
Paine, 106 Iowa 461, 467, 76 NW 812 
(but using “the subterraneous chan- 
nels”); Fuchs v. St. Louis, 167 Mo. 
620, 636, 67 SW 610, 57 LRA 136; 
Gale v. Dover, 68 N. H. 403, 44 A 535]. 


“Channel” 11 C. J. p 287. 


37. Webster D. [quot Aldrich v. 
Paine, 106 Iowa 461, 466, 76 NW 812; 
Fuchs v. St. Louis, 167 Mo. 620, 636, 
67 SW 610, 57 LRA 136; Hanscom v. 
Omaha, 11 Nebr. 37, 43, 7 NW 739]; 
Clark v. Peckham, 9 R. I. 455, 467. 


38. Valparaiso v. Parker, 148 Ind. 
379, 381, 47 NE 330. 


[a] Similar definition.—"“A pas- 
sage or canal underground by which 
filthy, corrupt, and offensive matter 
may run off or may be carried off by 
water.” Clark v. Peckham, 9 R. I. 
455, 467. 


“Passage” 47 C. J. p 1373. 
39. See cases infra this note. 


{a] Drain of every description 
which receives the drainage of more 
than one building held to be a sewer. 
Wood v. Ealing Tenants, Ltd., [1907] 
2K. B? 390, '°395;) Haedicke v. Friern 
Barnet Urban Dist. Council, [1904] 2 
K. B. 807, 818; Jackson v. Wimbledon 
Urban Dist. Council, [1904] 2 K. B. 
359, 364; Thompson v. Eccles Corp., 
[1904] 2 K. B. 1, 5; Silles v. Fulham, 
[1903] 1 K. B. 829, 881; Sykes v. Sow- 
erby Urban Dist. Council, [1900] 1 Q. 
B. 584, 588; Geen v. Vestry of St. 
Mary, [1898] 2 Q. B. 1, 5; Pemsel_v. 
Tucker, [1907] 2 Ch. 191, 200; Wil- 
kinson v. Llandaff, [1903] 2 Ch. 695, 
702; Hedley v. Webb, [1901] 2 Ch. 
126, 130; London, etc., R, Co. v. Run- 
corn Rural Dist. Council, [1898] 1 Ch. 
561, 562; Holywood Urban Dist. Coun- 
cil v. Grainger, [1913] 2 Ir. 126, 130. 


40. King’s College Uxbridge, 
[1901] 2 Ch. 768, 773. 


“Manhole” 38 C. J. p 957. 
41. See cases infra this note. 


[a] When pipe becomes sewer.— 
Thompson vy. Eccles Corp., [1904] 2 
K. B. 1, 6; Croysdale v. Sunbury-on- 
Thames, [1898] 2 Ch. 515, 519; Wood 
Green Urban Council v. Joseph, 74 L. 
J. K, B. 954, 957; Bullock v. Reeve, 
70 L. J. K. B. 42, 44. 


“Pipe” 48 C. J. p 1204. 


42. Atty.-Gen. v. Péacock, [1926] 
Ch. 241, 258. But see Clark v. Epsom 


Vv. 


SEWER 


and “drain.’’*® 


Rural Dist. Council, [1929] 1 Ch. 287, 
293; Meader v. West Cowes Local 
Bas wiso2 163. Che 18; 


[a] “A set of pipes terminating in 
a cess pool on the land of the owner 
of the property . . is not a sew- 
er.” Clark v. Epsom Rural Dist. 
Counsel, ; [1929]. 1) Ch. 2873-293" [eit 
Meader v. West Cowes Local Bd., 
PLSo2 Ast Ch. 18.9259: 


43. Atty.-Gen. v. Lewes Corp., 
[1911] 2 Ch. 495, 508; West Riding of 
Yorkshire iv. ‘Gaunt, 19eT 1 Re 140; 


141. See Phillimore v. Watford Rural 
Council, [1913] 2 Ch. 434, 441. But 
see Blaisdell v. Stoneham, 229 Mass. 
563, 118 NE 919, 920. 


[a] “Question is one of fact and 
degree.”—Atty.-Gen. v. Lewes Corp., 
usd  Cha40 5,5 508: 


[bh] Brook not converted into sew- 
er.—‘The construction of a gutter 
and catch-basins for the drainage of 
surface water [from street] into the 
brook did not make it a Sewer or 
drain. Blaisdell v. Stoneham, 229 
Mass. 563, 118 NE 919, 920. 


44. Poplar Dist. Bd. of Works v. 
Knight, E. B. & BH. 408, 429, 96 ECL 
408, 120 Reprint 561. 


[a] In construing Metropolis Man- 
agement Act (18 & 19 Vict. c 120), 
the court said: ‘‘Here again, [§ 69 of 
the act] banks and defenses are 
classed under the term ‘sewer’ and 
the marsh wall is a bank and defense 
within this section, and so a sewer.” 
Poplar Dist. Bd. of Works v. Knight, 
BE. B. & BE. 408, 428, 96 HCL 408, 120 
Reprint 561. 


“Bank” 6 C. J. p 1178. 


45. Poplar Dist. Bd. of Works v. 
Knight, EB. B. & E. 408, 428, 96 ECL 
408, 120 Reprint 561. 


[a] “ ‘Sewer’ in its general sense 
may mean the whole apparatus and 
in its specific sense a drain as part of 
that apparatus.” Poplar Dist. Bd. of 
Works v. Knight, E. B. & E. 408, 429, 
96 ECL 408, 120 Reprint 561. 


“Outlet” 46 C. J. p 1159. 


46. Sutton v. Norwich, 27 L. J. Ch. 
739, 742 (“does not comprise a cess- 
pool for the purpose of retaining the 


Gale v. Dover, 68 N. H. 403, 44 
A 535; Wilkinsburg Boro v. Wilkins- 
burg School Dist., 298 Pa. 193, 148 A 
77, 79. But see Atty.-Gen. v. Lewes 
Corp., [1911] 2 Ch. 495, 508 (culvert 
held sewer for part of year at least). 


“Culvert” 17 C. J. p 399. 


4s. State Bd. 6f Health v. Jersey 
City, 55 N. J/ Bq. 116, 124, 35 A’ 835; 
Durham v. Eno Cotton Mills, 144 N. 
C. 705, 708, 57 SE 465, 11 LRANS 1163: 
[quot Wilkinsburg Boro v. Wilkins- 
burg School Dist., 298 Pa. 193, 148 A 
CHAE 


“Ditch” 18 C. J. p 1404. 


49. Barton v. Drainage Dist. No. 
80, 174 Ark. 178, 294 SW 418, 419; 
Valparaiso v. Parker, 148 Ind. 379, 
381, 47 NE 330; Clinton v. Spencer, 
250 Mich. 135, 148, 229 NW _ 609; 
Mound City Land, etc., Co. v. Miller, 


outlets and sluices.*® 
guished from “cesspool,”4® “eulvert,’4* “ditch,’’4® 


Phrases: “Building a sewer, 
“culvert or sewer,”°? “open sewer,”>* “private sew- 
er,”°* “proper sewer or channel, 958 “public sewer,”># 
“sanitary sewer,”°* “sewer or drain, 58 “storm sew- 
ery °° “structure over a sewer ;’’°? also 
ditches,”®! “sewers and drains,”’®? “sewers and sew- 
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The term has been distin- 


50 “eommon sewer,’ >t 


“sewers and 


170 Mo. 240, 252, 70 SW 721, 724, 94 
AmSR 727, 60 LRA 190; Durham v. 
Eno Cotton Mills, 144 N. C. 705, 708, 
57 SE 465, 11 LRANS 1163; Albrecht 
v. Cincinnati, 104 Oh. St. 266, 271, 
135 NE 541; Roebling v. Cincinnati, 
102 Oh. St. 460, 472, 132 NE 60; Lich- 
tenwalter v. Akron, 25 Oh. A. 108, 158 
NE 651, 653 [aff 159 NE 345, 346]; 
Sand Springs v. Hohl, 90 Okl. 124, 127, 
216 P 138; Pioneer Real Est. Co. v. 
Portland, 119 Or. 1, 7, 247 P 319; Wil- 
kinsburg Boro y. Wilkinsburg School 
Dist?, 2939" Basi193 AL48 Ay Tie SOn ese, 
Matthew v. London School Ba., [i898] 
A. C. 190, 194; Holywood Urban Dist. 
Council v. Grainger, [1913] 2 Ir. 126, 
130; Sutton v. Norwich, 27 L. J. Ch. 
739, 742. See also Drains § 1 note 3 
{b], [da]. 


[a] “Term ‘drains’ . ... is not 
synonymous or interchangeable with 
the term ‘sewers.’’’ Roebling v. Cin- 
cinnati, 102 Oh. St. 460, 132 NE 60 
[quot Albrecht v. Cincinnati, 104-Oh. 
St. 266, 271, 185 NE 541 (both quot 
Akron v. Lichtenwalter, 159 NE 345, 
346 [aff 25 Oh. A. 108; 158 NE 651, 
653]); Sand Springs v. Hohl, 90 Okl. 
124,127) 216, P 1387. 


50. Clay v. Grand Rapids, 60 Mich. 
451, 458, 27 NW 596. 

[a] “Mending a road” 
guished.—Clay v. Grand Rapids, 
Mich. 451, 458, 27 NW 596. 

51. Valparaiso v. Parker, 148 Ind. 


379, 381, 47 NE 330; Bennett v. New 
Bedford, 110 Mass. 433, 438. 


distin- 
60 


52. Wilkinsburg Boro v. Wilkins- 
me School Dist., 298 Pa. 193, 148 A 


53. See Drains § 1 note 3 [a] (1). 
a See Private § 28. 


5. Clay v. Grand Rapids, 60 Mich. 
asi, 456, 27 NW 596 


56. See Public § 79. 
57. Clinton v. Spencer, 250 Mich. 
185, -149, .229 NW) 609; — Akron, 


Lichtenwalter, 117 Oh. St. 357, 159 NE 
345, 346; Albrecht v. Cincinnati, 104 
Oh. St. 266, 271, 135 NE 541; Roebling 
v. Cincinnati, 102 Oh. St. 460, 473, 132 
NE 60; Lichtenwalter v. Akron, 25 
Oh. A. 108, 158 NE 651, 653; Sand 
Springs v. Hohl, 90 Okl. 124, 127, 216 
P 138: Wilkinsburg Boro v. Wilkins- 
Bis School Dist., 298 Pa. 198, 148 A 
77, 


“Storm sewer” distinguished see in- 
fra note 59 [a]. 


58. Lichtenwalter v. Akron, 25 Oh. 
A.. 108, 158 NE 651, 653; Poplar Dist. 
Bd. of Works v. Knight, E. B. & E. 
408, 429, 96 ECL 408, 120 Reprint 561. 


59. Sand Springs v. Hohl, 90 Okl. 
124, 127. 216. P) 138° 
fa] “Sanitary sewer” distin- 


guished.—Sand Springs y. Hohl, 
ORV, W247 127, 216 PR 138s 


90 


60. Gadsden v. Gibbs, 27 Austr. C. 
Te Reai90; 913 

61. State Bd. of Health v. Jersey 
City, 55 N.d. Eq. 116, 124, 385 A 835, 
838. 

62. State Bd. of Health v. Jersey 
City, supra. 
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er connections,”*®* and “sewers made by any person 


for his own profit.’%4 


[§ 2] B. As Adjective the term is sometimes em- 
“sewer drain, 
outlet,”°? and “surface, sewer system of the bor- 


ployed,®® as in the phrases 


68 
ough. 


[§ 3] C. As Verb also the word may be used,°®® 
as in the phrase “sewered property.”?° 


SEWERAGE." 
SEWING MACHINE.”? 


SEWING MACHINE COMPANY.’ 


[§ 1] A. In General. The distinction be- 
tween male and female; or that property or char- 
acter by which an animal is male or female.*® 


[§ 2] B. In Latin. The numeral six.’® 


SEXAGESIMA SUNDAY. In ecclesiastical law, 
the second Sunday before Lent, being about the sixti- 


SEX."+ 


eth day before Haster.** 


63. 
burg School Dist., 
ito. 


Wilkinsburg Boro v. Wilkins- 
298 Pa. 193, 148 A 


Clark v. Epsom Rural Dist. 
Council, [1929] 1 Ch. 287, 292; Vare 
vy. Joy, 124 L. T. Rep: N. S. 148, 149. 


65. See cases infra notes 66-68. 


66. Clinton v. Spencer, 250 Mich. 
135, 145, 229 NW 609. 


67. Mogaard v. Robinson, 48 N. D. 
859, 865, 187 NW 142. 


a] As used in statute.—It “re- 
fers to that portion of the sewer 
which is so constructed as to be of 
service for outlet purposes.” Mo- 
gaard v. Robinson, 48 N. D. 859, 864, 
187 NW 142. 


“Outlet” 46 C. J. p 1159. 


68. Wilkinsburg Boro v. Wilkins- 
burg School Dist., 298 Pa. 193, 148 A 
Caleta 


69. See case infra note 70. 


70. Melbourne, etc., Bd. of Works 
v. Metropolitan Gas Co., [1905] A. C. 
595, 599. 


64. 


71. See Sewage or Sewerage ante. 
72. See Sew text and notes 93, 94. 
73. See Sew text and note 95. 

74. As affecting: 


Arrest § 135. 
Custody of child see Parent and Child 
§ 16. 


As qualification see Aliens § 137; 
Attorney and Client § 22; Citizens § 
1 text and notes 22-27; Colleges and 
Universities § 30 note 32 [a] (of 
student); Elections § 42 (to vote 
generally); Executors and Adminis- 
trators §§ 66, 67, 88, 89, 98-103; 
Grand Juries § 19; Juries § 178; No- 
taries § 4; Officers § 39; Schools and 
School Districts §§ 716 (to vote for 
bonus), 763 (to vote for levy of tax- 
es). 

Averment of sex see Indictments 
and Informations § 240 text and note 
44; Bbewdness § 13; Rape §§ 53, 54; 
Sodomy 58 C. J 


Discrimination on account of sex 
see Constitutional Law §§ 850, 922. 


75. Black L. D. [cit Webster D.]. 
“Female” 25 C. J. p 1012. 
“Male” 38 C. J. p 3438. 


SEWER—SEXUAL 


SEXTANS. Latin, in Roman law, a subdivision 


of the “as,” containing two “unciw;” the proportion 


66 cower 


of two twelfths, or one sixth.7§ 


SEXTON. A person who has the care of a house of 
public worship, and who discharges certain duties 


connected therewith, which differ more or less, ac- 


cording to the requirements or practice of the reli- 
gious sect to which the congregation belongs for 
whom he acts;*® the keeper of the holy things be- 


longing to the divine worship.*°® 


SEXUAL.®? 
in general; 


76. Andrews Latin-Eng. Lex. 


[a] Used ag a coimbining form 
meaning six, as sexennial, sextuple, 
etc. Webster New Int. 6 


Tee Black alia) 
“Easter” 19 C. J. p 1007. 
“Sunday” see Sunday [37 Cyc 539]. 


78. Black L, D. [cit 2 Blackstone 
Comm. p 462 note]. 


79. Stern v. Congregation Schaare 
Rachmin, 2 Daly (N. Y.) 415, 417. 


80. 3 Burns Eccl. L. (6th London 
ed.) [quot Stern v. Congregation 
Schaare Rachmin, 2 Daly (N. Y.) 415, 
417]. 

81. See Sex ante. 

82. Century D. 

83. New Standard D. [quot State 


v. Hollinshead, 77 Or. 473, 476, 151 P 
7104]. 


[a] “Synonymous with ‘venereal.’ ” 
—State v. Hollinshead, 77 Or. 473, 
476, 151 P 710 (adding: “and is so ac- 
cepted in common usage’’). 

84. Cross references: 

Abduction §§ 1, 15, 16. 

Adultery 2 C. J. p 10. 

Carnal Knowledge 9 C. J. p 1298. 

Fornication 26 C. J. p 985. 

Husband and Wife §§ 19-27 (right of 
cohabitation), 1031-1068 (criminal 
conversation). 

IncestesivGn Jispeo os 

Lewdness 36 C. J. p 1034. 

Libel and Slander §§ 62-68 (imputa- 
tion of), 347 (alleging imputation 
of). 

Prostitution 50 C.J. p 799. 

Rape 52 C. J. p 1001. 

Seduction ante. 


85. State v. Warner, 
P 307, 309: 


86. Williams v. State, 92 Fla. 125, 
109 S 305, 306; State v. Frazier, 54 
Kan. 719, 725,.39 P 819 [quot State v. 
Diamond, 50 Ney. 433, 264 P 697, 698]. 


(Utah) 291 


87. Williams v. State, 92 Fla. 125, 
109 S 305, 806; State v. Krazier, 54 
Kan. 79) 25, "39 P 819 [quot State 


Va Diamond, 50 Nev. 433, 264 P 697, 


698]. See Reed v. State, (Ark.) 299 
SW 757, 758; Peo. v. Marino, 33 Cal. 
A. 448, 451, 165 P 564; State v. 


Of or pertaining to sex or the sexes 
peculiar to or affecting the sexes or or- 
gans of sex;*? venereal.*? 


Sexual intercourse.** 
sexual organs®® of a man and a woman,*® and an 
actual penetration into the body of the latter 587 
carnal knowledge;’* coition;’® the insertion of the 
male organ to some extent into the female organ.®°® 
the phrase has been distinguished from 
lations,”®! and “yielded to the embraces. 


The actual contact of the 


“sexual re- 
92 


Warner, (Utah) 291 P 307, 309 (omit- 
ting “actual’ De 


[a] “Whe phrase. . 
monly understood, . to imply an 
actual penetration.’ Peo. v. Marino, 
33 Cal. A. 448, 451, 165 P 564 Ge stat- 
utory definition of rape). 


[b] Perfect penetration not neces- 
sary.—(1) “The court correctly in- 
structed the jury relative to what 
constituted ‘sexual intercourse,’ stat- 
ing that it was not necessary that 
penetration should be perfect or that 
the hymen should be ruptured.” 
Reed v. State, (Ark.) 299 SW 757, 758. 
(2) “It need be no particular depth, 
and the hymen need not be broken.” 
Benes v. Warner, (Utah) 291 P 307, 


. is com- 


88. State v. Warner, (Utah) 291 P 
307, 9. 
[a] “Carnal knowledge” analogous. 


ah v. Warner, (Utah) 291 P 307, 


“Carnal knowledge” equivalent see 
9 Cc. J. p 1293 note 64 


89. Webster New Int. D. 
“Coition” 11 C. J. p 957. 
“Connection” 12 C. J. p 507. 


90. State v. Warner, (Utah) 291 P 
807, 309. 


91. Herriman v. Layman, 118 Iowa 
590, 594, 92 NW 710. 


[a] “Sexual relations” and “sex- 
ual intercourse.”—‘The latter is as 
much the result [of the former] as 
conception and the birth of a child.” 
Herriman v. Layman, 118 Iowa 590, 
594, 92 NW 710. 


“Relations” 53 C. J. p 1185 text and 
note 74. 


92. Gardner v. Boland, 209 Iowa 
362, 227 NW 902, 904. 


[a] “Wielded to the embraces” not 
equivalent.—In criticizing instruc- 
tions given in a civil action for sedue- 
tion, the court said: “They use the 
term ‘yielded to the embraces’ of the 
defendant, thus making it possible 
for recovery in this case without sex- 
ual intercourse having taken place. 
The terms are not equivalent and the 
use of the term ‘yielded to the em- 
braces’ should be avoided . .. and 
things should be called by their right 
names.” Gardner v. Boland, 209 lowa 
862, 227 NW 902, 904. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SEXUAL—SHAFT 


Other phrases: “Sexual crimes,”’®? “sexual dis- 
eases,”°* “sexual offense,’’?® “sexual perversity,’’°® 
and ‘ ‘sexual relations.’’?? 


SEXUAL INTERCOURSE.?’ 
S. F. An abbreviation of “scire facias.”®? 


In California, it has been said that these initials 
are in universal use there to designate San Fran- 
cisco and are always so understood unless something 
in the subject matter or context indicates a differ- 
ent meaning. 


SHACK, COMMON OF.? 


SHACKERS. A term applied to hogs fed upon 
mast, such as beech-nuts and acorns.® 


SHADE TREES.‘ Trees planted for the purpose 
of ornament or shade in a public street or highway ;° 
and valuable for the shade they make for the benefit 
of those who travel the highway. 


SHADOWGRAPH. A silhouette taken by the 


93. Cecil v, Terr., 16 Okl. 197, 200, [a] 


Construed in will.—A_ will, 8. 


[57 C.J.] 548 


photographie process.* 


SHAFT.’ [§ 1] A. InGeneral. The term has va- 
rious significations,? and many applications;?° but 
it is said to convey to the ordinary mind the general 
idea of a body having considerable length in pro- 
portion to its diameter, more or less rounded or 
cylindrical in form, and continuous from end to 
end.?+ 


[§ 2] B. Applied to Machinery and Tools. A han- 
dle or haft;1? a lengthy shafting;+® a shaven or 
smoothed rod.1* More specifically an axle, mandrel, 
arbor, or other long and usually cylindrical bar es- 
pecially if rotating and subject to torsional stress ;+° 
a revolving bar to convey the force which is gener- 
ated by some prime mover to the different work- 
ing machines.'® 

Line or main shaft. In a factory, it is a bar of 
considerable length, usually bearing a number of 
pulleys by which power is transmitted to counter- 
shafts.17 


See also Shafting post. 


82 P 654, 8 AnnCas 457. 


[a] “Class of cases commonly re- 
ferred to in the books as sexual crimes 
. . includes the crime of rape.’ 
Cecil vy. Terr. 16 OK) 197," 200; 82 2 

654, 8 AnnCas 457. 


“Crime” see Criminal Law § 2. 


94. State v. Hollinshead, 77 Or. 
aia, 416, 151 P 710. 


{a] Sufficient to describe ‘“‘venereal 
diseases.”,—State v. Hollinshead, 177 
Ore 4732 476, 161) P7100. 


{b] In holding amendatory act 
constitutional, under Const. art 4 § 20, 
the court said: “It must be observed 
that the title of the original statute 

er reads thus: “Anvaet- toprohibit 
the advertising of treatment or cure 
of venereal or other diseases, declar- 
ing the same a misdemeanor and pre- 
scribing a penalty therefor [L. 
(1909) p 229]. . . . The title of the 
amendment reads thus: ‘An act to 
amend Section 2095, Lord’s Oregon 
Laws, relating to advertising to cure 
sexual diseases’ [L. (1913) p 496],” 
and held the latter title sufficient to 
embrace subject matter of former. 
State v. Hollinshead, 77 Or. 473, 476, 
151 2-710: 


“Disease”? 18 C. J. p 1139. 


95. State v. Warner, (Utah) 291 P 
307, 309; Hicks v. Rex, 28 Austr. C. 
TEL RSC, 47. 

“Offense” 46 C. J. p 905. 

96. State v. Brazell, 126 Or. 579, 
269 P 884. : 


[a] “Practicing masturbation by a 
man upon a boy is an act of sexual 
perversity within the ordinary mean- 
ing and acceptation of the words.” 
State v. Brazell) 126 Or. 579, 269) PB 
884. 

“Masturbation” 39 C. J. p 1385. 

“Perversity” 48 C. J. p 1051. 


97. Herriman v. Layman, 118 Iowa 
590, 594, 92 NW 710. 


“Sexual intercourse’ not synony- 
mous see supra text and note 91. 


“Sexual intercourse” supra _ text 
and notes 85-92. 
98. See Sexual dnte. 


99. Grattan L. Gloss. 
ally Scire Facias § 1. 

1. In re Cowell, 167 Cal. 228, 230, 
139 P 84. 


See gener- 


giving bequests to émployees of a 
company, doing a large business in 
Santa Cruz and San Francisco, then 
working for such firm at Santa Cruz, 
and who had been employed for speci- 
fied periods, and then bequeathing to 
all employees in the “S. F.’’ of such 
firm who had worked for specified pe- 
riods, held not void for uncertainty, 
the initials “S. F.” being held to des- 
ignate San Francisco, where the com- 
pany had a branch, it being clear that 
testator omitted the word “branch” 


or ‘department’ after the initials 
Spee Dian FOC OMe! Lou ©alemacias 
230, 139 P 84. 


2 See Common Lands § 17. 


3. Bartlett v. Hoppock, 34 N. Y. 
119, 88 AmD 428. 


4 Ownership and control see Mu- 


nicipal Corporations §§ 3675, 3676, 
3698. 

“Tree” defined [38 Cyc 983]. 

De Catbtaraucusmve) Johncsonmedog 
Mise. 368, 249 NYS 327, 334 [quot 


Lancaster. v. Richardson, 4 Lans. (N, 
SYS ems Omelette] 


[a] Held “shade trees.”—Oak and 
hickory trees standing on the border 
of a public highway and on the land 
of an owner abutting on the highway 
held “shade trees’? within St. (1903) 
§ 1257, punishing the cutting down of 
shade trees. Russellville Home Tel. 
Co. v. Com., 109 SW 340, 341, 33 KyL 
132. 


[b] Held not shade tree.—An old 
maple tree which experts had de- 
elared “could not be saved and ought 
to be cut down as it was dangerous 
to the passing public” held not shade 
tree whose cutting down was pro- 
hibited by ordinance (Village L. g 90 
subd 8), the court saying: “The tree 
was decayed, badly injured by storm 
and dangerous to the traveling pub- 
lic. Instead of being a shade tree, it 
was a decayed tree'and a menace to 
the traveling public.” Cattaraugus 
v. Johnson, 139 Misc. 368, 249 NYS 
327, 330. 


6. Russellville Home Tel. Co. v. 
Com., 109 SW 340, 341, 33 KyL 132. 


7. Frankel v. German Tyrolean 
Alps: €o., 121 Mo. A. 51, 55, 97 SW 961. 


[a] “Silhouette” 
Frankel v. German Tyrolean Alps Co., 
121 Mo. A. 51, 55, 97 SW 961. 


“Silhouette” [36 Cyc 456]. 


distinguished.— 


Cross references: 


Master and Servant §§ 476, 477 (duty 
of master in connection with). 


Mines and Minerals §§ 95 (defined), 
183, 184 (shafts as discovery work). 
Negligence § 176 text and notes 70, 
71 (attractive nuisance doctrine ap- 
plied to), §§ 290, 295 (degree of 
care required in connection with). 


9. Franklin v. Webber, 93 Or. 151, 
154, 182 P 819. 


10. Peterson v. Modern Brother- 
hood, 125 Iowa 562, 101 NW 289, 291, 
Saas 631. See also cases infra §§ 

[a] “We find it applied also to an 
architectural column; to the trunk 
or the main stem of a tree; to the 
central stem or body of a feather; to 
an arrow; to the revolving bar or 
beam by which force or power is con- 
veyed from an engine to various 
kinds of working machinery.’ Pe- 
terson v. Modern Brotherhood, 125 
eee 562, 101 NW 289, 291, 67 LRA 
631. 


11. Peterson v. 
hood, supra. 


12. Peterson v. Modern Brother- 
hood, 125 Iowa 562, 565, 101 NW 289, 
67 LRA 631. 


13. Standard D. [quot Cole v. 
North American Lead Co., 130 Mo. A. 
253, 256, 112 SW 753 (aff 240 Mo.39, 
401, 144 SW 855 [but giving it as oe 
length of shafting’’])]. 


[a] “Shafting”’ distinguished.— 
“Shafting appears to have a different 
meaning in mechanics from ‘shaft.’ ” 
Cole v. North American Lea‘d Co., 130 
Mo. A. 253, 256, 112 SW 758 [aff 240 
Mo. 397, 401, 144 SW 855]. 


“Shafting”’ post. 


14. Peterson v. Modern Brother- 
hood, 125 Iowa 562, 565, 101 NW 289, 
67 LRA 631, 


15. Standard D. [quot Cole v. 
North American Lead Co., 130 Mo. A. 
253, 256, 112 SW 753 (quot andeate 
240 Mo. 397, 401, 144 SW 855)]. 


16. Hohenstein-Hartmetz Furni- 
ture Co. v. Matthews, 46 Ind. A. 616, 
92 NE 196, 199. See Peterson v. Mod- 
ern Brotherhood, 125 Iowa 562, 101 
NW 289, 291, 67 LRA 6831. 


17. Hohenstein-Hartmetz Furni- 
ture Co. v. Matthews, 46 Ind. A. 616, 
Oa IN BO Gs e9'9 [eit Century D.; 


Modern Brother- 
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Other phrases: “Belts, shafts, pulleys and cog- 
wheels,”15 “flywheel shaft,”1® “lone shaft,’?° “re- 
volving mechanical shafts,”?+ and “steamer shaft.’’? 


[$ 3] C. In Sense of Opening. 
the ground or in a structure.” 


PHTASS HA OUALUS seul enso Sal 


[§ 4] D. With Reference to Bones. The cylindri- 
eal part of a limb bone between the enlarged ends. ale 


“Shaft of a bone.”2° 


Phrase: 


and knee joints.’”’?* 


SHAFTING. A revolving shaft connecting the 
power to machinery ;*° asystem of connecting shafts 
for communicating motion;?° a system of stout rods 
or shafts, usually cylindrical, mounted in bearings, 
and serving to carry pulleys, gear, wheels, or the like, 


Webster Int. D.]. 


{a] “Done shaft”? compared.—‘A 
lone shaft is a bar of long slim shape, 
and does not necessarily threaten 
danger.’ Hohenstein-Hartmetz Fur- 
niture Co. v. Matthews, 46 Ind. A. 616, 
92 NE 196, 199. 


“Countershaft” 15 C. J. p 354. 


18. Cole v. North American Lead 
Co., 180 Mo. A. 253, 256, 112 SW 753. 


19. Standard D. [quot Cole v. 
North American Lead Co., supra]. 


20. See supra note 17 [a]. 


21. Franklin v. Webber, 93 Or. 151, 
a4 aso. Pe 819. 


22. Standard D. 
North American Lead Co., 
A. 253; 256, 112 SW 753]. 


23. Franklin v. Webber, 93 Or. 151, 
154, 182 P 819. See also Master and 
Servant §§-476, 477; Mines and Min- 
erals §§ 95, 183; Negligence § 290. 

24, Camenzind v. Freeland Furni- 
ture Co., 89 Or. 158, 168, 174 P 139 
[quot Franklin v. Webber, 93 Ors 51, 
154, 182 P 819]. 


{quot Cole v. 
130 Mo. 


[a] Held to refer to “openings 
. . and not revolving mechanical 
shafts. ” Franklin v. Webber, 93 Or. 


151, 154, 182 P 819 [cit Camenzind v. 
Freeland Furniture Co., 89 Or. 158; 
168, 174 P 1389 (the complete clause 
being: “shafts, wells, floor openings 
and similar places of ‘danger shall be 
inclosed’’) J. 


25. Webster New Int. D. See Pe- 
terson v. Modern Brotherhood, 125 
Iowa 562, 565, 101 NW 289, 291, 67 
LRA 6381. 


26. Peterson v. 
hood, supra. 


[a] “Malleolus process” distin- 
guished.—‘‘The medical profession 
are agreed that the shaft of a bone 
is something entirely distinct from 
the malleolus process.’”’. Peterson v. 
Modern Brotherhood, 125 Towa 562, 
565, 101 NW 289, 67 LRA 631. 

27. Peterson v. Modern Brother- 
hood, supra. 

[a] “Clearly excludes the heads of 
the bones, the joints themselves, or 
the process attached to these heads.” 
Peterson v. Modern Brotherhooid, 125 
Towa 562, 565, 101 NW 289, 67 LRA 
631. 

23. National Coal Co. v. Potts, 2 
Ohi ‘A. 338, 843; 19 Ohi-'Cir. ‘Ct. N.S. 
379, 383, 34 Oh. Cir. Ct.. 655. 


“Shaft” ante. 


Modern Brother- 


“Shafts of both bones between the ankle 


SHAFT—SHALE 


An opening in 


for communicating power;?° the system of shafts 
which connects machinery with the prime mover, > 
and through which motion is communicated to the 
former by the latter.?+ 
ing” has been held to inelude countershafts,?? pul- 


The general term “shaft- 


leys which are necessary attachments of the counter- 


be inclosed.’’?4 
to the shaft.?+ 


shaft,®* and set screws attaching parts of a machine 


Flexible shafting. A device made up of advanc- 


ing spiral wire coils, serving to transmit rotary mo- 


and 


29. Webster D. [quot Cole _ v. 
North American Lead Co., 130 Mo. A. 
253, 256, 112 SW 753 (quot and aff 
240 Mo. 397, 401, 144 SW 855)]. 


“Motion” 42 C. J. p 456. 
“System” [37 Cyc 663]. 


30. Standard D. [quot Cole v. 
North American Lead Co., 130 Mo. A. 
253, 256, 112 SW 753 (quot and aff 
240 Mo. 397, 401, 144 SW 855); Van de 
Bogart v. Marinette, etc., Paper Co., 
132 Wis. 367, 377, 112 NW 443]. 


31. Century D. [quot Van de Bo- 
gart v. Marinette, etc., Paper Co., 132 
Wis. 367, 378, 112 NW 443]. 


[a] Held “shafting.’,—(1) A con- 
veyor, consisting of a long, cylin- 
drical, rotating rod, to which flanges 
are attached, held a ‘shafting”’ or 
machine, within the factory act (Acts 
[1899] p 234 c 142 § 9; Burns St. An- 


not. [1901] § 7087i), providing that 
all ‘‘shafting’”’ and machinery shall be 
guarded. U. S. Cement Co. v. Coop- 


er, (Ind. A.) 82 NE 981, 983. (2) In 
holding a planing machine to be 
shafting, the court said: ‘We con- 
clude that this horizontal instrument 
with the knives fastened thereon was 
‘shafting’ in the sense and meaning 
of the statute [Rev.. St. (1899) § 
6433].” Milsap v. Beggs, 122 Mo. A. 
1, 6, 97 SW 956 [quot Cole v. North 
American Lead Co., 130 Mo. A. 253, 
256, 112 SW 753 (but holding the 
contrary with reference to a machine 
precisely like the one in question); 
Cole v. North American Lead Co., 240 
Mo. 397, 401, 409, 144 SW 855 (where 
latter case is affirmed and former is 
specifically overruled) ]. 


[b] Held not “shafting.’—(1) “A 
piston rod of an engine and the con- 
necting rod and crank.” National 
Coal Couw. Potts, 2kOnw Aros ss o40. Lo 
Oh. CirCt, Nv S./ 379, 383) 34 Oh Cir, 
Ct. 655. (2) The knives of the head 
of a machine used to surface different 
sized moldings held not shafting or 
gearing, within St. (1898) § 1636j, re- 
quiring the guarding thereof. Kruck 
v. Wilbur Lumber Co., 148 Wis. 76, 80, 
eSa GIN Vie il dude (3) “The planing 
knives, [on a planing machine] 
though set in a shaft or axle, were 
in substance a tool and not shafting.” 
Cole v. North American Lead Co., 130 
Mo. A. 253, 257, 112 SW 753 [aff 240 
Mo. 397, 402, 144 SW 855]. (4) Two 
rollers, on a planing machine, in the 
rear of the planing knives over which 
the planed boards ran. Smith v. For- 
rester-Nace Box Co., 193 Mo. 715, 738, 
92 SW 394 [cit and foll Cole v. North 
American Lead Co., 130 Mo. A. 253, 


tion around corners, ete., to portable machinery.*® 


Other phrases: 
drums,”?* “gearing, pulleys, shafting and drums, 
“shafting or gearing.’ 

SHALE. A rock formed by the consolidation of 


clay, mud, or silt, having a finely stratified or lam- 
inated structure.?? 


“Belting, shafting, gearing and 


257, 112 Sw 753]. (5) “The word 
‘shafting’ technically used, does not 
include in its meaning a _ planer.” 
Cole v. North American Lead Co., 130 
Mo. A. 253, 257, 112 SW 753 [aff 240 
Mo. 397, 402, 144 SW 855]. 


32. Hohenstein-Hartmetz Furni- 
ture Co. v. Matthews, 46 Ind. A. 616, 
92 NE 196, 198. 


[a] In construing a statute the 
court said: ‘‘Burns’ Ann. St. (1908) 
§ 8029, provides that ‘all vats, pans, 
saws, planers, cogs, gearing, belting, 
shafting, set screws and machinery 
of every description therein shall be 
properly guarded,’ includes counter- 
shafts under the general term ‘shaft- 
ing’ being only a specific ‘designation 
under that term.’”’ Hohenstein-Hart- 
metz Furniture Co. v. Matthews, 46 
Ind. A. 616, 92 NE 196, 198. 


“Countershaft” 15 C. J. p 354. 


33. Hohenstein-Hartmetz Furni- 
ture Co. v. Matthews, 46 Ind. A. 616, 
92 NE 196, 198. 


“Pulley” 51 C. J. p 90. 


34. Van de Bogart v. Marinette, 
crue wee Co., 132 Wis. 367, 378, 112 


[a] Set screw, by which a circu- 
lar knife is attached to a shaft in a 
paper mill, held a part of the shaft- 
ing, within the meaning of St. (1898) 
§ 1636j, providing that all shafting, 
etc., Shall be Securely guarded. Van 
de Bogart v. Marinette, etce., Paper 
Co., 132 Wis. 367, 378, 112 NW 443. 


“Set screw” see Set ante note. 


35. Van de Bogart v. Marinette, 
etc., Paper Co., 182 Wis. 367, 878, 112 
NW 443. 


36. Rev. St. (1899) § 6433 [quot 
Cole v. North American Lead Co., 240 
Mo. 397, 403, 144 SW 855; Smith v. 
Forrester-Nace Box,-Co; 193 Mo. Tid 
738, 92 SW 394; Cole v. North Amer- 
ican Lead Co., 130 Mo. A. 253, 255, 112 
SW 7538; Milsap v. Beggs, 122 Mo. A. 
1,7 5;097% SW 9561: 


[a] Held not to “apply to working 
parts of the machine, but only to the 
parts used in transmitting power.” 
Cole v. North American Lead Co., 240 
Mo. 397, 400, 144 SW 855 [aff 130 Mo. 
A. 2538, 256, 112 SW 753, and overr 
Milsap v. Beggs, 122 Mo. A. 1, 6, 97 
SW 956]. 


37. Cole v. North American Lead 
Co., 130 Mo. A. 253, 256, 112. Sw W753: 


88. Kruck v. Wilbur Lumber Co., 
148 Wis. 76, 80, 183 NW 1117. 


39. Webster New Int. D. [quot 


For later cases, developments and changes in the law see Annctations, same title and section number, 
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Phrase: “Shale or stone.’’?° 


SHALL.41 
al. 


as expressive 


or permissive,°° as expressive of 


Schlitz v. Akers, 210 Cal. 490, 292 P| 


463, 464]. 


{a] Included in terms “rock” and 
“rock formation.”’—(1) In overruling 
contention that in “oil field parlance” 
term rock does not include shale and 
that “shale is not considered rock by 
oil people,’ the court, after quoting 
the text definition, said: ‘clearly, 
then, as the term ‘rock’ is generally 
used it includes shale.’ Schlitz v. 
Akers, 210 Cal. 490, 292 P 463, 464. 
(2) “Moreover, the contract uses, in 
addition to the word ‘rock’ the term 
‘rock formations,’ and clearly the lat- 
ter, if not the former, includes shale.” 
Schlitz v. Akers, supra. 


mock’) 545C.-Ja p 1099; 

Clay”? 11%C. de 1p, 832. 

“Mud” 42 C. J. p 1411. 

“Silt” [36 Cyc 457]. 

40. Schlitz v. Akers, 210 Cal. 490, 
292 P 463, 464. 


- 41. See also May 39 C. J. p 1392; 
Might 40 C. J. p 657; Must 44 C. J. p 
1498; Will [40 Cye 949]. 
“Shall” construed in: 
Constitution see Constitutional Law 
§§ 145-152. 
Contracts § 489. 


Statute: 
In general see Statutes [36 Cyc 
1160]. 


On particular subject see specific 
titles. 


Wills [40 Cye 1396-1406]. 
42. Public Serv. Electric. Co. v. 


Board of Public Utility Comrs., 88 N. 
J. L. 603, 608, 96 A 1013. 


43. Webster D. [quot Jones v. 
Stockgrowers’ Nat. Bank, 17 Colo. A, 
R99 84,967 P AiTJs= Chenoweth v. 
Chambers, 33 Cal. A. 104, 109, 164 P 
428; Public Serv. Electric Co. v. 
Board of Public Utility Comrs., 88 N. 
J. L. 608, 608, 96 A 1013. See Blake 
v. Pine Mountain Iron, etce., Co., 76 
Fed. 624, 656, 22 CCA 430. 


Used in connection with other verbs 
see infra §§ 3. 6. 8. 


44. Cunningham vy. Long, 125 Me, 
494, 135 A 198, 201. 


45. See infra §§ 2, 3. 


46. Metcalf v. Williams, [1914] 2 
Ch. 61, 64. 


[a] “May be expressive of condi- 
tion apart from futurity.”—Metcalf 
v. Williams, [1914] 2 Ch. 61, 64. 


“Condition” 12 C. J. p 398. 


47. Metcalf v. Williams, [1914] 2 
Ch. 61, 64. See Cunningham v. Long, 
125 Me. 494, 135 A 198, 201 (“as im- 
plying futurity’’). 


48. See infra §§ 4-8. 
49. Sée infra §§ 5, 6. 
50. See infra §§ 7, 8. 


51. Metcalf v. Williams, [1914] 2 
Ch. 61, 64. 


[a] “Apart from either futurity 
or condition.”—Metcalf v. Williams, 
[1914] 2 Ch. 61, 64, 83 L. J. Ch. 570. 


“Obligation” 46 C. J. p 846. 
[57 C. J.—29] 


[§ 1] A. Present Tense—1. In Gener- 
An irregular*? auxiliary** verb, the various 
meanings of which range under two general classes, 
according as it is used,*# (1) in the sense of time,*® 
of condition,*® or futurity;4* or (2) 
in the sense of ‘a mandate,’ either peremptory,*® 


SHALE—SHALL 


(57 C.J.) 545 


as implying a mandate,®? or as meaning a direction.** 


obligation,®! or 


52. Cunningham vy. Long, 125 Me. 
494, 1385 A 198, 201. 


“Mandate” 36 C. J. p 956. 


53. Barkley v. Pool, 102 Nebr. 799, 
805, 169 NW 730. 


“The word ‘shall,’ in statutes, as 
in colloquial speech, is frequently in- 
terpreted to mean a direction, rather 
than a mandate.” Barkley v. Pool, 
supra. 


“Direction” 18 C. J. p 1044. 


54. Brown v. Southern R. Co., 187 
Fed. 481, 484, 109 CCA 333; Huttlinger 
v. Royal Dutch West India Mail, 180 
App. Div. 114, 167 NYS 158, 159. See 
Cunningham v. Long, 125 Me. 494, 135 
A 198, 201. But see Chenoweth v. 
Chambers, 33 Cal. A. 104, 109, 164 P 
428 (‘‘neither legally nor grammati- 
cally does it denote mere futurity’’). 


[a] In construing Shipping Act 
Sept. 7, 1916, ec 451 § 14, 39 U. S. St. 
at L 7338, prohibiting carriers by wa- 
ter, to allow rebates, the court said: 
“The word ‘shall,’ in the expression 
‘no common carrier by water shall,’ 
etc., indicates in this instance the 
simple future tense and this should 
be given weight.” Huttlinger v. 
Royal Dutch West India Mail, 180 
App. Div. 114, 167 NYS 158, 159. 


{b] “In the early English, and 
hence in our English Bible, ‘shall’ is 
an auxliary, mainly used in all per- 
sons to express simple futurity.” 
Webster D. [quot Jones v. Stock- 
growers’ Nat. Bank, 17 Colo. A. 79, 84, 
Ge PaLAtie a oye 


55. Brown v. Southern R. Co., 187 
Fed. 481, 484, 109 CCA 3383. But see 
cases infra §§ 5, 6. 

56. Jones v. Stockgrowers’ Nat. 


Banka ie @olo.c Ano, Se. Ot le we tile danas 
Hemsley v. Hollingsworth, 119 Md. 
431, 442, 87 A 506 [quot Cyc]; Jones 
v. Clifford Tp. School Directors, 41 
Pa. Co. 387, 393 [aff sub nom. Jones 
v. Boulter, 61 Pa. Super. 73, 81, and 
quot Cyc]. 


57. Jones v. Stockgrowers’ Nat. 
Bank, 17 Colo. A. 79, 84, 67 P 177, 179; 
Hemsley v. Hollingsworth, 119 Ma. 
431, 442, 87 A 506 [quot Cyc]; Jones 
v. Clifford Tp. School Directors, 41 
Pa. Co. 387, 393 [aff sub nom. Jones 


|v. Boulter, 61 Pa. Super. 73, 81, and 


quot Cyc]. See Forbes v. State, 18 
Del. 197, 208, 48 A 626; Hannibal, 
etc., R. Co. v. State Bd. of Equaliza- 
tion, 64 Mo. 294, 304. But see Blake 
v. Pine Mountain Iron, etc., Co., 76 
Fed. 624, 656, 22 CCA 430 (‘not al- 
ways’). 


58. Ex p. Norton, 113 Tex. Cr. 
21 SW (2d) 663, 666. 


59. Peo. v. Allied Architects’ As- 
soc., 201 Cal. 428, 257 P 511, 514. ee 
see Blake v. Pine Mountain Iron, et 
Co., 76 Fed. 624, 656, 22 CCA 430 Cue 
most frequently”). 


60. Hemsley v. Hollingsworth, 119 
Md. 431, 442, 87 A 506 [quot Cyc]; 
Ratner v. Hill, 270 Mass. 249, 170 NE 
69, 71; Lawrence v. Methuen, 187 
Mass. 592, 596, 73 NE 860; Oleson v. 
Somogyi, 90 N. J. Eq. 342, 346, 107 A 
798; Genung v. Best, 100 N. J. Eq. 
250, 253, 135 A 514+ Public’ Serv. 
Electric Co. v. Board of Public Utility 


306, 


[§ 2] 2. Expressing Time—a. In General. 
times the word expresses futurity only;°* and im- 
plies no idea of obligation;°*® and in its common and 
ordinary usage,°® unless accompanied by qualifying 
words which show a contrary intent, it is said that 
it always,°? or commonly,®® or usually,®® refers to 
the future,°® and hence is used in the sense of 


Some- 


Comrs., 88 N. J. L. 603, 608, 96 A 10138 
(“without retroactive effect’); State 
ve (Griffin): 85: NJ. Ls 613, 6160905 
259; Jones v. Clifford Tp. School Di- 
rectors, 41 Pa. Co. 387, 393 [aff sub 
nom. Jones v. Boulter, 61 Pa. Super. 
73, 81, and quot Cyc]; Ex p. Norton, 
118 Tex. Cr. 306, 21 SW (2d) weed 
666. See State v. Newark, 40 N. J. . 
92, 96 (“represents what will He 
place in future time’’); Com. v. Jack- 
son, 248 Pa. 530, 535, 94 A 233 (“‘rec- 
ek some future ‘action to be tak- 
en 


[a] Contingent ee event.— 
“The verb ‘shall’ is sometimes 
used to express a contingent future 
event.” State v. Griffin, 85 N. J. L, 
613, 616, 90 A 259. 


[b] Depends on accompanying 
words.—‘‘This [interpretation in fu- 
ture sense] will be found to be the 
result of accompanying words or the 
use of ‘shall’ in such connection as 
necessitates such interpretation.” Ex 
Dp. Norton, P13) hex: Cr 306. ec tenis 
(2d) 663, 666. 


[ec] In construing will providing 
that, after the death of a beneficiary 
given life estate, the corpus of estate 
of testatrix “shall” be distributed 
among certain persons described as 
a class, the court said: “She used the 
word ‘shall,’ - aS indicating an 
intention to give to the persons who 
answer the description at the death of 
the tenant for life rather than at her 
own death.’’ Oleson v. Somogyi, 90 N. 
J. Eq. 342, 346, 107 A 798 [quot Ge- 
nung v. Best, 100 N. J. Eq. -250, 253, 
135 A 514]. 


{[d] “Prima facie refers to the fu- 
ture.” Ratner v. Hill, 270 Mass. 249, 
170 NE 69, 71; Lawrence v. Methuen, 
187 Mass, 592, 596, 73 NE 860. 


[e] “Not always or perhaps not 
most frequently [used] in the auxili- 
ary future sense.’ Blake v. Pine 
Mountain Iron, ete., Co., 76 Fed. pass 
656, 22 CCA 430. 


[f] Comnstrued as referring to fu- 
ture time.—Martin v. Hunter, 1 
Wheat. (U. S.) 304, 374, 4 L. ed. 97; 
National Sewing- Mach. Co. v. Wilcox, 
etc., Sewing-Mach. Co., 74 Fed. 557, 
559, 20 CCA 654; Peo. v. Allied Archi- 
tects Assoc., 201 Cal. 428; 25%) i) bide 


514; Jones v. Stockgrowers’ Nat. 
Bank, 17 Colo. A. 79, 84, 67 P 177, 179; 
Meadowcroft v. Peo., 163 Ill. 56, 78, 


45 NE 303, 991, 54 AmSR 447, 35 LRA 
176; Indianapolis, ete., R. Co. v. Ker- 
cheval, 16 Ind. 84, 88; ‘Cunningham Vv. 
Long, 125 Me. 494, 135 A 198, 201; 
Hemsley v. Hollingsworth, 119 Ma. 
431, 442, 87 A 506; Lawrence v. 
Methuen, 187 Mass. 592, 596, 73 NE 
860; Worcester v. Barre, 138 Mass. 
101, 103; ,Genung v. Best,-100°N. J: 
Eq. 250, 253, 185 A 514; Oleson vy. 
Somogyi, 90 N. J. Eq. 342, 346, 107 A 
798; Publie Serv. Electric Co. v. Board 
of Public Utility Comrs., 88 N. J. L. 
603, 608, 96 A 1013; State v. Griffin, 
(35 Spe all IU 613, 616, 90 A 259; Hutt- 
linger v. Royal Dutch West India 
Mail, 180 App, Div. 114, 167 NYS 158, 


159; Stisser v. New York Cent., etc., 
1834 Co., 32, App. Div. 98, 101, 52 NYS 
861; Matter of Birdsall, 22 Misc. 180, 
196, 49 NYS 450; In re Gorringe, 


[1906] 2 Ch. 341, 355. 


546 [57 ©. 3.) 


“will;”®* but it may be used in a general sense in- 
eluding both past and future,®? or as indicative of 
past, present, or future operation,®® and should be 
so considered when a more restricted interpreta- 
tion is not required;°* and it may be used in the 
preterit present sense of “must.’’§® 


“He ‘shall pay,’’®® 

that shall come before the board,”’®’ “shall 
and will release,”*® “shall be,’®® “shall be and are 
hereby granted,’”’° “shall be born,”’’! “shall be 


[§ 3] b. Phrases. 


61. U.S. v. Boyd, 24 Fed. 692, 695. 


[a] “Shall” and “will” as future 
auxiliaries distinguished.—Chenoweth 
v. Chambers, 33 Cal. A. 104, 109, 164 P 
428 [cit Fernald Working Grammar 
Eng. Lang. p 141]. 


“will” [40 Cyc’ 950 text and notes 
70-72]. 


62. Chenoweth v. Chambers, 33 
Cal. A. 104, 111, 118, 164 P 428; Hems- 
ley v. Hollingsworth, 119 Md. 431, 
442, 87 A 506 [cit Cyc]; Fitzpatrick 
v. Simonson Bros. Mfg. Co., 86 Minn. 
140, 145, 90 NW 378. See Plum v. 
repos du Lac, 51 Wis. 393, 396, 8 NW 


’ 63. Ex p. Norton, 113 Tex. Cr. 306, 
21 SW (2d) 663, 666. 


[a] Present or retrospective ef- 
fect.—‘‘While some authorities hold 
that . ‘shall’ commonly refers to 
the future. . Other authorities 


give the word a present or what 
might be called a retrospective ef- 
footy’ Ex ps) Norton,11'3' +Texi “Cr. 
306, 21 SW (2d) 663, 666. 


64. Hemsley v. Hollingsworth, 119 
Md. 431, 442, 87 A 506 [cit Cyc]. See 
Ex p. Norton, its Dex, ex, 306, 21 SW 
(2d) 663, 666. 


65. Blake v. Pine Mountain Iron, 
ete., Co., 76 Fed. 624, 656, 22 CCA 430 
{cit Century D.]; Jones_v. Clifford 
Tp. School Directors, 41 Pa. Co. 387, 
393 [aff sub nom, Jones v. Boulter, 61 
Ras eee 73, 81, and quot Cyc]. See 
Reg. v. Christchurch, 125Q BY 149; 
it “64 ECL 149, 116 "Reprint, 823. 


“Must” 44 C. J. p 1498. 


66. Ebert v. Loewenstein, 42. App. 
Div. 109, 111, 58 NYS 889. 


67. Com. v. Jackson, 248 Pa. 530, 
5385, 94 A 238. 


68. Thomas v. Courtnay, 1 B. & 
Ald. 1, 8, 106 Reprint 1 (“not imme- 
diate but prospective only’’). 


69. National Sewing Mach. Co. v. 
Wilcox, etc., Sewing Mach. Co., 74 
Fed. 557, 559, 20 CCA 654; In re State, 
39 Ala. 367, 375; Seale v. Balsdon, 51 
Cal, vA! 677, 1681, 197 PP 9%ts* Jones: v. 
Stockgrowers’ Nat. Bank, 17 Colo. A. 
79, 84, 67 P 177; Grimes v. Byrne, 2 
Minn. 89, 95; State v. Newark, 40 N. 
Jes.192, 963 Doeiv. Page, 5,Q,; Bi. 767% 
772, 48 ECL 767, 114 Reprint 1439. 
See Clapp v. Sherman, 14 R. I. 299, 
301. 


[a] Held not to give prospective 
force only.—Grimes v. Byrne, 2 Minn, 
89, 


{b] Signifying indeterminateness. 
—‘The use of ‘shall be’ instead of 
‘may be’ to signify indeterminateness 
rather than futurity is not unknown.” 
Clapp v. Sherman, 14 R. I. 299, 301. 


[ec] “Shall have been” compared.— 
State v. Newark, 40 N. J. L. 92, 96 
[quot Seale v. Balsdon, 51 Cal. A. 677, 
Col 97 Pro 7s]. 


70. Wright v. Roseberry, 121 U. S. 
488, 496, 7 SCt 985, 30 L. .ed. 1039; 
Shanklin v. McNamara, 87 Cal. 3774, 


SHA Tine Magis, 


ei 


brought,”72 “shall become,”’* “shall become an in- 
mate,’’’* “shall be dead,”7® “shall be disposed of by 
my executrix,”7® “shall be fixed,”’’? “shall begin,”7® 
“shall be paid,’”’?® “shall be ratified and confirmed,’’®? 
“shall die,’’®! “shall die in my lifetime,”*®? “shall die 


without issue,’’’* “shall go,’’’+ “shall go to,’’®®> “shall 


“matter 


375, 76 P 345. 


fa] “Words . - import an im- 
mediate transfer of interest, not a 
promise of a transfer in the future.” 
Wright v. Roseberry, 121 U. S. 488, 
496, 7 SCt 985, 30 L. ed. 1039 [quot 
Shanklin v. McNamara, 87 Cal. 371, 
376, 26 Pr34oy. 


71. Gibbons v. Gibbons, 6 App. 
Sone 471, 480, 45 L. T. Rep. N. S. 177, 


72. Perkins v. Perkins, 7 Conn. 


558, 563, 18 AmD 120. 


73. Hemsley v. Hollingsworth, 119 
Md. 431, 443, 87 A 506. 


74. Com. v. Dracut, 8 Gray (Mass.) 
455, 458. 

75. In re Sheard, 49 Ont. L. 320, 58 
DomLR 5389, 543. 

“Shall die” equivalent see infra 
note 81 [a]. 

76. Re Benner, (Alta.) [1923] 2 


WestWkly 206, 207. 


77. Com. v. Mathues, 210 Pa. 372, 
394, 59 A 961. 


78. Kettles v. Peo., 
227, 77 NE 472. 


79. Bailey’s Est., 276 Pa. 147, 152, 
119 A 907, 909. 


[a] Used in will.—‘The directions 
were ‘to pay’ or ‘shall be paid,’ terms 
used in connection with money ‘dis- 
tribution unless the will clearly di- 
rects otherwise.” Bailey’s Est., 276 
Pa 147, 152. 01OeAsoO re 


80. Viterbo v. Friedlander, 120 U. 
S. 707, 726, 7 SCt 962, 30 L. ed. 776; 
Ursa y. Wiggins, 14 Pet. CUETS3) 334, 
349, 10 L. ed. 481; U.S. v. Percheman, 
7 Pet. (U. S.) 51, 89, 8 L. ed. 604. 


[a] Not necessarily future.—‘Al- 
though the words ‘shall be ratified 
and confirmed’ are properly the words 
of contract, stipulating for some fu- 
ture legislative act; they are not 
necessarily so. They may import 
that they ‘shall be ratified and con- 
firmed’ by the force of the instru- 
ment itself.” U. S. v. Percheman, 7 
Pet. (U. S.) 51, 89, 8 L. ed. 604 [quot 
Viterbo v. Friedlander, 120 U. S. 707, 
72, 7 SCt 962, 30 L.’ ed. 776, and cit 
Ui Seay. Wiggins, 14 Pet, (U. S:)) 334, 
349, 10 L, ed. 481 (where it was said 
the words ‘‘should be construed to 
mean ‘are’ ratified and confirmed, in 
the present tense) ]. 


81. Murphy v. McKeon, 53 N. J. 
BKq. 406, 412, 32 A 374; Robinson v. 
Hardley, [1915] 1 Ch. 302, 305; Met- 
calf v. Williams, [1914] 2 Ch. 61, 63, 


221 Ill. 221, 


64; Wethey. v. Kirk, 85 L. J. Ch. 182, 
184; In re Sheard, 49 Ont, L. 320, 58 
DomLR 539, 548. 

[a] “Equivalent to ‘shall be 


dead.’ ”’—Metcalf v. Williams, [1914] 
2 Ch. 61, 63, 64; In re Sheard, 49 Ont. 
L. 320, 58 DomLR 5389, 548. 


[b] “As meaning ‘shall have 
died.’ ’—In re Sheard, 49 Ont. L. 320, 
58 DomLR 539, 543. 


82. Metcalf v. Williams, [1914] 2 


go to and be divided,”®* “shall grade,’”’®* “shall have 
a claim,”’’ “shall have become an habitual drunk- 
ard,”’® “shall have been,’’®® “shall have been com- 
menced,”®! “shall have been elected,”®? “shall have 


Ch. ‘61, 65;,.663) “In re ‘Chapman, 
Beav. 382, 384, 55 Reprint 150. 

poe Re Hildreth, 54 Ont. L. 139, 
1438. 

84. Williams v. Williams, 91 Ky. 
547, 558, 16 SW 361,13 KyL 293; Mid- 
dleton v. Middleton, 43 SW 677, 19 
KyL 1232. = 


85. Ames vy. Conry, 
NE 648, 644. 


“Shall revert to’ equivalent see in- 
fra note 7 [a]. 


Genung v. Best, 100 N. J. Eq. 


32 


(Ind. A.) 158 


| 86. 
250, 251, 135 A 514 


87. Cunningham v. Long, 125 Me. 
494, 499, 135 A 198, 201. 

88. Chenoweth v. Chambers, 33 
Cal. A. 104, 118, 164 P 428; Mason v. 
Heyward, 5 Minn, 74, 77. 

89. Chenoweth v. Chambers, 33 
Cal. A. 104, 114, 164 P 428; 


Porritt v. 
Porritt, 16 Mich. 140. : 


90. McCarthy v. San Francisco Civ. 
Sery.. ‘Commn., 95 :Cal. JAC. 449. 42736 2 
98; Seale v. Balsdon, 51 Cal. A. 677, 
681, 197 P 971; Chenoweth v. Cham- 
bers, 33 Cal. A. 104, -110, 164 P 428; 
State v. Newark, 40 N. J. L. 92, 96; 
Peo. v. Haverstraw Bd. of Education, 
126 App. Div. 414, 417, 110 NYS 769. 


[a] “Applied to past as well as to 
future conditions.” McCarthy v. San 
Francisco Civ. Serv. Commn., 95 Cal. 
A. 749, 273 P98. 


[b] “The future perfect tense 
which represents an event as com- 
pleted in a future time.” State v. 
Newark, 40 N. J. L. 92, 96 [quot Seale 
v. Balsdon, 51 Cal. A. 677, 681, 197 P 
971]; Peo. v. Haverstraw Bd. of Edu- 
cation, 126 App. Div. 414, 417, 110 
NYS 769. See McCarthy v. San Fran- 
cisco Civ. Serv. Commn., 95 Cal. A. 
749, 273 P 98; Chenoweth v. Cham- 
bers, 33 Cal. A. 104, 109, 164 P 428; 
Dewart .v. “Purdy,: 29 “Pas Lis ake 
(“this phrase ‘shall have been made’ 
is an instance of the future perfect 
tense’’). 


{c] Under Wisconsin Code.—‘‘The 
words ‘shall have been’ include past 
and future cases.” Code § 4972 [quot 
Chenoweth v. Chambers, 33 Cal. A. 
104, 110, 164 P 428; Clark v. Kansas 
City, ete., R. Co., 219 Mo. 524, 535, 118 
SW 40]. 


sorone be” compared see supra note 
est 


91. Chenoweth v. Chambers, 33 
Cal; A. 204, dll, £64 1P) 428" sGlarivsys 
Kansas City, etc., R. Co., 219 Mo, 524, 
535, 118 SW 40. 


[a] “Includes the past as well as 
the future.” Clark vy. Kansas City, 
etc., R. Co., 219 Mo. 524, 535, 118 Sw 
40; Chenoweth v. Chambers, 33 Cal. 
A. 104, 111, 164 P 428].5 


92. State v. Harrison, 217 Ala. 80, 
114 S 905; McCarthy v. San Francis- 
co Civ. Serv. Commn., 95 Cal. A. 749, 
273 P 98; Chenoweth v. Chambers, 
33 Cal. A. 104, 110, 164 P 428. 


[a] “In a strictly grammatical 


For later cases, developments and changes in the law see Annotations, same title and section number. 


My 


been made,”®? “shall have been or shall be actually 
given,”?°4 “shall have died,”®® “ ‘shall have’ lawfully 
begotten, at the time of her death,’®* “shall have 
levied,”®* “shall have received,”®’ “shall have tes- 
tified,”®® “shall marry another person,”! “shall not,’’? 
“shall not be admitted,”* “shall not be made or giv- 


SHALL 


firmed,”*® “shall 


en,”* “shall pool,”® “shall remain ratified and con- 


sense the phrase, standing alone, con- 
veys the idea of futurity. . .. The 
phrase or its equivalent is frequently 
found in statutes and constitutions 
and the cases show that it is applied 
to past as well as to future acts or 
conditions.” Chenoweth v. Chambers, 
33 Cal. A. 104, 110, 164 P 428 [quot 
McCarthy v. San Francisco Civ. Serv. 
Commn., 95 Cal. A. 749,273 P 98]. 


93. Seale v. Balsdon, 51 Cal. A. 
607, 683, 197 P9714; Chenoweth -v. 
Chambers, 33 Cal. A. 104, 111, 164 P 


428; Clark v. Kansas City, etc., R. 
Co., 219 Mo. 524, 535, 118 SW 40; De- 
Ware VV. £Uuray,. 29 bas alow ttc. 

[a] Future effect only.—(1) ‘‘The 


phrase ‘shall have been made’ [speak- 
ing of a valuation in partition pro- 
ceedings] is an instance of the future 
perfect tense. It contemplates a val- 
uation perfected, but perfected in 
future.” Dewart v. Purdy, 29 Pa. 113, 
117 [quot Seale v. Balsdon, 51 Cal. A. 
677, 683, 197 P 971]. (2) “Giving then 
to the words before us their genuine 
grammatical meaning we hold them 
applicable not to a valuation made 
after the enactment of the law but 
before it took effect, but only to valu- 
ations made after the law went into 


operation.” Dewart v. Purdy, 29 Pa. 
1143, 117. But see Clark v. Kansas 
City, etc., R. Co., 219 Mo. 524, 535, 


118 SW 40 (indicating words are not 
limited to future). 


nas State v. Newark, 40 N. J. L. 92, 


95. In re Schedel, 73 Cal. 594, 598, 
15 P 297; Douglas v. James, 66 Vt. 
21, 24, 28 A 319, 44 AmSR 817; In re 
Sheard, 49 Ont. L. 320, 58 DomLR 539, 
543. 


[a] Construed in will—(1) ‘‘The 
words ‘shall have died’ import a death 
occurring after the date of the will.” 
In re Schedel, 73 Cal..594, 598, 15 P 
297. (2) “It is true that the verb, 
‘shall have died,’ being in the second 
future tense, grammatically consid- 
ered, points, not to what had taken 
place when the will was made . 
but to what might take place there- 
after; . but we do not think that 
the verb was here used in its strict 
grammatical tense, but as referring 
to what had already taken place when 
the will was made as well as to what 
might take place thereafter.” Doug- 
jas v. James, 66 Vt. 21, 24, 28 A 319, 
44 AmSR 817. 


“Shall die” 
note 81 [a]. 


96. Den v. English, 17 N. J. L. 280, 
290. 


97. McCarthy v. San arauctace 
Civ. Serv. Commn., 95 Cal. A. 749, 273 
P 98; Chenoweth v. Chambers, 33 
Gal. A. 104, 110, 164 P 428; Norris v. 
Sullivan, 47 Conn. 474, 476; Whedon 
Vv. Gorham, 38 Conn. 408, 412; Peo. v. 
Haverstraw Bd. of Education, 126 
App. Div. 414, 418, 110 NYS 769. 


[a] Both past and future applica- 
tion.—‘“‘The words ‘shall have levied’ 
are susceptible of both past and fu- 
ture application; they furnish a con- 
venient form for legislative use when 
it is desired to give all-inclusive force 
to a single expression. Therefore as 


equivalent see supra 


they may mean future, or past and 
future, it becomes a question of legis- 
lative intent in each statute.” Nor- 
ris v. Sullivan, 47 Conn. 474, 476 [quot 
Chenoweth v. Chambers, 33 Cal. A. 
104, 110, 164 P 428 (quot McCarthy v. 
San Francisco Civ. Serv. Commn., 95 
Cal. A. 749, 273 P 98); Clark v. Kan- 
sas City, ete., R. Co., 219 Mo. 524, 535, 
118 SW 40 (Applying quotation to 


phrase “shall have been com- 
menced’’); Peo. v Haverstraw Bd. of 
Education, 126 App. Div. 414, 418, 


ILO NYS +769]. 


98. Johnes v. Beers, 57 Conn. 295, 
304, 18 A 100, 14 AmSR 101. 


fa] Construed in will.—The words 
“are to be interpreted aS meaning 
‘shall have become entitled to re- 
ceive.’’’ Johnes v. Beer, 57 Conn. 295, 
304, 18 A 100, 14 AmSR 101. 


99. Foley v. Dillon, 105 SW 461, 
463, 32 KyL 222. 


{a] Meaning “has previously tes- 
tified.”—-The phrase “shall have tes- 
tified,”” as used in a statute providing 
that no person shall testify for him- 
self as to any verbal statement: of, 
or any transaction with, one who is 
dead, unless the decedent or repre- 
sentative of an interest in the estate 
shall have testified against such per- 
son with reference thereto, “can have 
no other meaning than ‘has previous- 
ly testified.’’”’ Foley v. Dillon, 105 
SW 461, 463, 32 KyL 222. 


1. State-v. Stewart, 194 Mo. 345, 
856, 92 SW 878, 112 AmSR 529. - 


QTL ear Kern ve UR Sar lo hw Casa NO. 
10,751, 2 Wash. 361 (under embargo 
law construed as “cannot’’). 


3. Haley v. Supreme Ct. of Honor, 
139 Ill. A. 478, 486. 


[a] “The words . . are wholly 


prospective.—Their natural meaning 


applies to the future only.” Haley 
v. Supreme Ct. of Honor, 139 Ill. A. 
478, 486. 


4 Public Serv. Electric 
Board of Public Utility Comrs., 
J. L. 603, 608, 96 A 1013. 


{a] Refers to future.—‘‘The word 
‘shall’ is an irregular auxiliary verb, 
and used with the verb ‘make,’ is a 
verb phrase, which, in this statute, 
is used to prohibit a contingent fu- 
ture event.’’ Public Serv. Electric 
Co. v. Board of Public Utility Comrs., 
88 N. J. L. 603, 608, 96 A 10138 (con- 


Comny. 
88 N. 


strued in statute prohibiting re- 
bates). 
5. Cunningham v. Long, 125 Me. 


494, 499, 135 A 198, 201. 


6 Viterbo v. Friedlander, 120 U.S. 
ORG by ad) SO CR IO OL LM ed. miso nue 
S. v. Wiggins, 14 Pet. (U. S.) 334, 349, 
10 L. ed. 481; U.S. v. Percheman, 7 
Pet. (U. S.) 51, 89, 8 L. ed. 604. 


[a] As used in treaty of 1819 by 
which Spain ceded Florida to the 
United States, the phrase held 
equivalent to “shall be ratified and 
confirmed’ when applied to land ti- 
tles. Viterbo v. Friedlander, 120 U. 
So 07, 26, Cas ce? 962930 nk ed. 7.701 
U. S. v. Wiggins, 14 Pet. (U. S.) 334, 
349, 10 L. ed. 481; U.S. v. Percheman, 
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revert to,”? “shall then be situat- 


ed,’”’*® “shall vest in such issue,”® “when a suit shall 
be commenced,”!° and “who shall be married.’ 

[§ 4] 3. Expressing Mandate Hither Peremptory 
or Permissive—a. In General. 
tutional,” contractual,'® statutory,1* and testamen- 


As used in consti- 


7 Pet. (U. S.) 51, 88, 8 L. ed. 604. 


7, Ames v. Conry, 87 Ind. A. 149, 
165 NE 435, 437, 158 NE 648, 644. 


[a] Held to signify “shall go to.” 
—Ames v. Conry, 87 Ind. A. 149, 165 
NE 435, 487, 158 NE 643, 644. 


_ 8. Burlington State Bank v. Mar- 
ne gery. Bank, (Tex.Civ. A.) 166 SW 
5 0. 


[a] Under chattel mortgage stat- 
ute, Rev. St. (1911) art 5655, provi'd- 
ing that every chattel mortgage not 
accompanied by an immediate deliv- 
ery and an actual change of posses- 
sion shall be void as against credi-. 
tors of the mortgagor and subsequent 
purchasers, mortgagees, or lienhold- 
ers in good faith, unless the mortgage 
or a copy thereof is forthwith filed in 
the office of the county clerk of the 
county where the property shall then 
be situated, -or, if the mortgagor re- 
sides in this state, then of the coun- 
ty in which he then resides, the term 
where the property “shall then be 
situated,’ held .to mean where the 
property is situated when the mort- 
gage is executed, and not when it is 
recorded. Burlington State Bank v. 
Marlin Nat. Bank, (Tex. Civ. A.) 166 
SW 499, 500. 


9. Smith v. Jordan, 77 Conn. 469, 
472, 59 A 507. 


10. Gomez v. Garr, 18 Wend. (N. 
Y). 577 (language held prospective). 


11. Kelly v. Owen, 7 Wall. (U. S.) 
496, 498,19 L. ed. 283. 


{a] In construing naturalization 
statute the words ‘‘do not refer, in 
our judgment, to the time when the 
ceremony of marriage is celebrated 
but to a state of marriage.’ Kelly v. 
ons, 7 Wall. oe S.) 496, 498, 19 L. 
e 


12. Coleman v. Eutaw, 
327, 333, 47-8 703; In re Smith, 152 
Cal. 566, 569, 93 P 191; Noecker Vv. 
Woods, 259 Pa. 160, 166, 102 A 507; 
Butler’s Pet., 30 Pa. Dist. 422, 424; 
State v. Reeves, 112-S.;C. 383, 337, 99 
SE 841; Massey v. Glenn, 106 Speer 
Soe io, 90 SE 321; State v. Burrow, 
119 Tenn. 376, 388, 104 SW 526, 14 
AnnCas 809; Home Tel. Co. ve. Nash- 
ville, 118 Tenn. 1, 645. LOD SW SCO ach 
AnnCas 824; State v. Shockley, 29 
Utah 25, 34, 80 PB 865, 110 AmSR 639; 
Baer v. ‘Gore, 719 W. Va. 50, 52, 90 SE 
530, LRA1917B 723. See also Consti- 
tutional Law §§ 145-152. 


13. Brown v. Southern R. Co., 187 
Fed. 481, 484, 109 CCA 333; Gordon 
Vv. Harris, 94 Cal. A. 682, 271 P Gos 
780 (in lease); Adams v. ‘Haigler, 123 
Ga. 659, 51 SE 638, 640 (in agreement 
for arbitration on question of dam- 
ages under building contract); Elless 
v. Rantoul State Bank, 108 Kan. 403, 
406, 199 P 875; Cunningham v. Long, 
125 Me. 494, 135 A 198, 201; Ratner 
v. Hill, 270 Mass. 249, 170 NE 6.9 ee 
Ash v. Chas. F. Nobile Oil, etess Cor; 
96 Ok 211, 215, 223. P1755 Pettus v. 
Hendricks, 113 Va. 326, 330, 74 SE 
191 (‘‘when used in . . .a contract 
or a statute’). See also Contracts § 
489 text and note 75. 


14.. See passim §§ 5-8, 
Statutes [36 Cyc 1160]. 


157 Ala. 


See also 
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tary1® provisions, it depends upon the intention,1® 
as to whether or not the word should be construed 
to be mandatory'* or directory;** 
struction is controlled by the object sought to be 
reached,!® or by the subject matter and context.?° 


[§ 5] b. Imperative or Mandatory—(1) In Gen- 


15. Genung v. Best, 100 N. J. Ea. 
250, 253, 1385 A 514;  Oleson v. So- 
mogyi, 90 N. J. Eq. 342, 346, 107 A 
798; Albright v. Van Voorhis, (N. 
eels) li04) A223 7.929> | Bailey'ss Hst.; 
CusPanl a7 hoo 119 A 90%, 9095 Pet= 
tus) v2’ Elendricks, 113° Va. 326, 330, 
14 SH 191 (‘used in a will’); Met- 
calf v. Williams, [1914] 2 Ch. 61, 64. 
See also Wills [40 Cye 1396-1406]. 


16. Eddy v. State Bd. of Embalm- 
ers, 40 Nev. 329, 333, 163 P 245; State 
v. Barnell, 109 Oh. St. 246, 256, 142 
NE 611; Hess, ete., Engineering Co. 
v. Turney, 109 Tex. 208, 210, 203 SW 
593; Metcalf v. Williams, [1914] 2 
Ch. 61, 64 (“it is a question of inten- 
tion in the case of each will’). 


[a] Construed according to intent. 
—(1) In each case it is “to be given 
that effect which is necessary to car- 
ry out the intention of the Legisla- 
ture as determined by the ordinary 
rules of construction.” State v. 
Barnell, 109 Oh. St. 246, 256, 142 NE 
611 [quot Cyc]. (2) The word is ‘“‘to 
be given that meaning which will 
best express the legislative intent.” 
Hess, ete., Engineering Co. v. Turney, 
109 Tex. 208, 210, 203 SW 593. 


17. Eddy v. State Bd. of Embalm- 
ers, 40 Nev. 329, 333, 163 P 245; Pet- 
tus v. Hendricks, 113 Va. 326, 330, 74 
Se1 9 


Imperative or mandatory sense see 
infra §§ 5, 6. 


18. Eddy v. State Bd. of Embalm- 
ers, 40 Nev. 329, 333, 163 P 245. See 
Pettus v. Hendricks, 113 Va. 326, 330, 
74 SE 191 (permissive). 


Directory or permissive sense see 
infra, $§ 7, 8. 


19. Fields v. U. S., 27 App. (D. C.) 
433, 440; Holmes v. Royal Loan As- 
soc., 128 Mo. A. 329, 336, 107 SW 1005 
(‘necessary to consider the pur- 
pose’); Peo. v. Bailey, 103 Misc. 366, 
LLIN GS) 394; 396: 


[a] “Words like ‘may,’ ‘must,’ 
‘shall,’ etc., are constantly used in 
statutes without intending that they 
shall be taken literally, and in their 
construction the object evidently de- 
signed to be reached limits and con- 
trols the literal import of the terms 
and phrases employed.” Fields v. U. 


S., 27 App. (D. C.) 4383, 440. 

20. Pettus v. Hendricks, 113 Va. 
326, 330, 74 SH 191. 

[a] Permissive or mandatory.— 
“Courts, in en‘déavoring to arrive at 
the meaning of written language 
Pande CONStEnUe.”. ‘shall’ as 


permissive or mandatory in accord- 
ance with the subject matter and 
context.” Pettus v. Hendricks, 113 
Va. 326, 330, 74 SE 191. 


21. Elless v. Rantoul State Bank, 
108 Kan. 403, 406, 199 P 875; Jones 
v. Clifford Tp. School’ Directors, 41 
Pa. Co. 387, 393 [aff sub nom. Jones 
vy. Boulter, 61 Pa. Super. 738, 81, and 
quot Cyc]; Farmers’, etc., Bank v. 
Johnson, 3 Humphr. (Tenn.) 26, 28. 


22. Pleasant Grove Union 
Dist. v. Algeo, 61 Cal. A. 660, 661, 215 
P 726. 

23. Garrison v. Perkins, 137 Ga. 
744, 755, 74 SE 541; Clark v. Patter- 
son, 214 Ill. 533, 539, 738 NE 806, 105 


School: 


SHALL 


and its con- 


ing,?* and it is 


AmSR 127 [quot Belleville Sav. Bank 
v. Schraeder, 214 Ill. A. 388, 392]; 
Milton v. Auditor, 244 Mass. 93, 138 


NE 589, 590; Bay State St. R. Co. 
v. Woburn, 232 Mass. 201, 202, 122 
NE 268; Ash v. Chas. F. Noble Oil, 


ete., Co,196 OkKM2t, 2152239 PR sb); 
Lynn v. Lynn, 256 Pa. 568, 566, 100 A 
975; Com. v. Powell, 249 Pa. 144, 150, 
94 A 746; Butler’s Pet., 30 Pa. Dist. 
422, 424 (“ordinarily”); Mitchell v. 
Hancock, (Tex. Civ. A.) 196 SW 694, 
700. 


24. Chenoweth v. Chambers, 33 
Cal. A. 104, 109, 164 P 428; Garrison 
v. Perkins, 137 Ga. 744, 755, 74 SE 
541; Bay State St. R. Co. v. Woburn, 
232 Mass. 201, 203, 122 NE 268; State 
v. Knights of Father Matthew, 164 
Mo. A. 361, 364, 144 SW 896; In re 
Boulevard Theatre, etc., Co., 195 App. 
Div. 518, 186 NYS ~430, 4381; Peo. v. 
Bailey, 103 Misc. 366, 171 NYS 394, 
396; Butler’s Pet., 30 Pa. Dist. 422, 
4945 See U; S.nvi Thoman, 156. ULUS. 
858, 860, 89 L. ed. 450, 15 SCt 378; 
Equitable L. Assur. Soc. v. Host, 124 
wie: 657, 673, 102 NW 579, 4 AnnCas 
413. 


{a] “Imports command and not 
mere admonition.” Bay State St. R. 
Co. v. Woburn, 232 Mass. 201, 208, 122 
NE 268. 


[b] “Indicating command.”’—U. S. 
Ve cPhoman-] 156.1Wees. Soe, 8005 og Le 
ed. 450, 15 SCt 378 [quot Equitable L. 
Assur. Soc. v. Host; 124 Wis. 657, 673, 
102 NW 579, 4 AnnCas 413]. To same 
effect State v. Knights of Father 
Matthew, 164 Mo. A. 361, 364, 144 SW 
896 (“indicates a command’’). 


[ce] 
narily a word of command.” 
Pet., 30 Pa. Dist. 422, 424. 


{d] “Primarily a word of com- 
mand.”—In re Boulevard Theatre, 
etc., mae 195 App. Div. 518, 186 NYS 
430, 431. 


25. Clark v. Patterson; 214 111., 533, 
539, 78 NE 806, 105 AmSR 127 [quot 
Belleville Sav. Bank v. Schrader, 214 
Ill. A. 388, 392]; Jones v. Clifford Tp. 
School Directors, 41 Pa. Co. 387, 393 
[aff sub nom. Jones v. Boulter, 61 Pa. 
Super. 78, 81, and quot Cyc]; Farm- 
ers’, ete., Bank v. Johnson, 3 Humphr. 
(Tenn.) 26, 28. But see supra §§ 2, 
and infra §§ 7, 8. 


26. U.S. v. Flynn, 11 F. (2d) 899, 
900; Pleasant Grove Union School 
Dist. v. Algeo, 61 Cal. A. 660, 661, 215 
P 726. See Gordon v. Harris, 94 Cal. 
A. 682, 271 P 779, 780; Elless v. Ran- 
toul State Bank, 108 Kan. 4038, 406, 


“In imposing a duty is ordi- 
Butler’s 


35 


199 P 875 (“is compulsory in its 
meaning’”’). 

27. Chenoweth v. Chambers, 33 
Cal. A. 104, 109, 164 P 428; State v. 


Griffin, 85 N. J. Li. 618, 616, 90 A 259; 
Battle v. Rocky Mount, 156 N. C. 329, 
333, 72 SE 354. But see supra § 2 
note 55. 


[a] “Implies a duty or necessity, 
whose obligation is derived from the 
person speaking.’ Battle v. Rocky 
Mount, 156 N. C. 329, 383, 72 SH 354. 


{[b] “Primarily ‘shall’ denotes ob- 
ligation.’—Chenoweth v. Chambers, 
33 Cal. A. 104,°109, 164 P 428 [cit 
Fernald Working Grammar JHEng. 
Lang. p 141]. 


eral. In common,?! or ordinary”? parlance, and 
in its ordinary signification, the term?* “shall” 
is a word of command,?‘ and one which has always,”® 
or which must be given?* a compulsory meaning; 
as denoting obligation.*? 


It has a peremptory mean- 
generally imperative,?® or manda- 


[c] “Usually denotes obligation.” 
—State v. Griffin, 85 N. J. L. 613, 616, 
90 A 259. 


28. State v. Moore, 52 La. Ann. 
605, 606, 26 S 1001 [quot State v. 
Brumfield, 166 La. 814, 118 S 29, 30]; 
In re Boulevard Theatre, ete., Co., 
195 App. Div. 518, 186 NYS 430, 432; 
Lynn v. Lynn, 256 Pa. 563, 566, 100 
A 975 (“is to be regarded as peremp- 
tory’); Hess, ete., Engineering Co. 
v. Turney, 109 Tex. 208, 210, 203 SW 


593; Christensen v. Foster, (Tex. 
Civ. A.) 297 SW 657, 658. 
[a] “Ordinarily a peremptory 


term.”—Hess, etc., Engineering Co. 
oe ey 109 Tex. 208, 210, 203 SW 


[b] Peremptory mandate.—‘‘Where 
a statute declares a thing shall be 
done, it is a peremptory mandate.” 
Bouvier L. D. [quot U. S. v. Two Hun- 
‘dred and Sixty-seven Twenty-Dollar 
Gold Pieces, 255 Fed. 217, 220; In re 
Boulevard Theatre, etc., Co., 195 App. 
Div. 518, 186 NYS 430, 432 (but giv- 
ing quotation as: “When a statute de- 
clares a thing shall be done, the nat- 
ural and proper meaning is that a 
peremptory mandate is enjoined’’)]. 


29. Madison v. Daley, 58 Fed. 751, 
753; Coleman v. Eutaw, 157 Ala. 327, 
323, 47 S 703; Chenoweth v. Cham- 
bers, 338 Cal. A. 104, 110, 164 P 428; 
Clark v. Patterson, 214 Ill. 533, 539, 
73 NE 806, 105 AmSR 127 [quot Belle- 
ville Sav. Bank y. Schrader, 214 Ill. 
A. 388, 392]; State v. Meeker, 182 Ind. 
240, 243, 105 NE 906; Aurora School 
Bd. of Finance v. People’s Nat. Bank, 
44 Ind. A. 578, 89 NE 904, 905; Mc- 
Carty v. Boyden, (Mass.) 175 NE 292, 
293; Milton v. Auditor, 244 Mass. 93, 
138 NE 589, 590; State v. St. Louis, 
318 Mo. 870, 2 SW (2d) 713, 727; Kan- 
sas City Interurban R. Co. v. Davis, 
197 Mo. 669, 682, 95 SW 881, 114 Am 
SR 790 (‘imperative command’); 
Howard v. Jensen, 117 Nebr. 102, 219 
NW 811,°812 (describing it as “the 
imperative word ‘shall’’’); Foley v. 
Orange, (90 UN, Jat | 554,555 OSmeds 
743; Haythorn v. Van Keuren, 79 N. 
Je Lie LOR, 105) 745A 502% | Battlemive 
Rocky Mount, 156 N. C. 329, 333, 72 
SE 354; State v. Barnell, 109 Oh. St. 
246, 256, 142 NE 611; State v. Greene 
County, 94 Oh. St. 296, 306, 113 NE 
831; Ash v. Chas. F. Noble Oil, etce., 
Co., 96 OKI. 211, 215, 2238 P 175; Lynn 
v. Lynn, 256 Pa. 563, 566, 100 A 975: 
Com. v. Powell, 249 Pa. 144, 150, 94 


A 746; Anderson’s App., 215 Pa. 119, 
122, 65 A 443 (“the imperative 
‘shall’’’); Johnson v. Baker, 149 


Tenn. 613, 620, 259 SW 909; Equita- 
ble L. Assur. Soe. v. Host, 124 Wis. 
657, 675, 102 NW 579, 4 AnnCas 413; 
Johnston yv. Minister of Lands, 27 B. 
C. 257, 261, [1919] 3 WestWkly 81. 


[a] “Commonly imports an im- 
perative order and not a precatory 
suggestion.” McCarty v. Boyden, 
(Mass.) 175 NE 292, 298. 


[b] “Its primary meaning is im- 
perative.”’ Johnson v. Baker, 149 
Tenn. 613, 620, 259 SW 909. 

{c] Ordinarily “imperative and 


not permissive.” Milton v. Auditor, 
244 Mass. 93, 188 NE 589, 590. 


[d] The presumption is: (1) 
“That the word ‘shall,’ as used in any 
given law is to be construed in an im- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tory.°° It has the invariable significance of excluding | the idea of discretion,’ and has the significance of 


perative sense, rather than directory.” 
State v. Meeker, 182 Ind. 240, 243, 105 
NE 906. (2) “That the word ‘shall’ 
in a statute is used in an imperative 
and not in a directory sense.’ Hay- 
thorn v. Van Keuren, 79 N. J. L. 101, 
105, 74 A 502 [quot Foley v. Orange, 
SRN tan 554,555, 203 Ao 7437. =o 
same effect Aurora School Bd. of 
Finance v. People’s Nat. Bank, 44 Ind. 
A. 578, 89 NE 904, 905; -McLaren v. 


State, 82 Tex. Cr. 449, 453, 199 SW 
811. 
fe] “When used in connection 


with the duty to be observed or per- 
formed, is used in an imperative 
sense.” Ash v. Chas. F. Noble Oil, 
ete, ©o.. 96 OK], 221, 215, 2239 175: 


30. Peo. v. Allied Architects As- 
Soc.) 208 Cah 428) 257 P6135. 514; 
Pleasant Grove Union School Dist. v. 
Algeo, 61 Cal. A. 660, 661, 215 P 726; 
Colorado Springs v. Street, 81 Colo. 
181, 184, 254 P 440; Peo. v. Abbott, 
274 Ill. 380, 388, 118 NE 696, AnnCas 
1918D 450; State v. Hanson, 210 
Iowa 773, 231 NW 428, 430; Jeffer- 
son County Farm Bureau v. Sherman, 
208 Iowa 614, 226 NW 182, 185; Mc- 
Dunn:-v. Roundy, 191 Iowa 976, 979, 
181 NW 453; Vale v. Messenger, 184 
Towa 553, 558, 168 NW 281; Newton v. 
Jasper County, 135 Iowa 27, 30, 112 
NW 167, 124 AmSR 256; Horning v. 
Caldwell County Fiscal Ct., 187 Ky. 
87, 94, 218 SW 989; State v. Vick- 
nair, 118 La. 968, 967, 48 S 6385; State 
v. Moore, 52 La. Ann. 605, 606, 26 S 
1001; Bay State St. R. Co. v. Woburn, 
232 Mass. 201, 202, 122 NE 268; Smith 
v. Amber Tp. Fractional School Dist. 
No. 6, 241 Mich. 366, 217 NW 15; La- 
dies of Maccabees v. Insurance Comr., 
235 Mich. 459, 465, 209 NW 581; Peo. 
v. De la Mater, 213 Mich. 167, 171, 182 
NW 57; State v. Wurdeman, 295 Mo. 
566, 586, 246 SW 189; State v. Taylor, 
208 Mo. 442, 452, 106 SW 1023, 13 
AnnCas 1058; State v. Talty, 166 Mo. 
529, 559, 66 SW 361; Holmes v. Royal 
Lean Assoc., 128 Mo. A.-329, 336, 107 
SW 1005; Helena First Nat. Bank v. 
Neill, 13 Mont. 377, 383, 34, P. 180; 
Trohough v. State, 119 Nebr. 128, 233 
NW 452, 454; In re Boulevard Thea- 
tre, etc., Co., 195 App. Div. 518, 186 
NYS 430, 431; Peo. v. Crain, 47 Misc. 
281, 95 NYS 906, 908; Davis v. Beau- 
fort County Bd. of Education, 186 N. 
C22 cok, 119°SH 372. “Ashrv. Chas; 
FE Noble sOil, Co., 96. Okl.. 211, 215, 
223 P 175; Noecker v. Woods, 259 Pa. 
160, 166, 102 A 507; Jones v. ‘Clifford 
Tp. School Directors, 41 Pa. Co. 387, 
393 [aff sub nom. Jones v. Boulter, 
61 Pa. Super. 73, 81, and quot Cyc]; 
State v. Reeves, 112 S. C. 388, 387, 99 
SE 841; Bon Homme County Farm 
Bureau v. Bon Homme County, 53 S. 
D. 174, 220 NW 618, 620; Home Tel. 
Co. v. Nashville, 118 Tenn. 1, 14, 101 
SW 770, 11 AnnCas 824 (describing 
it as “the mandatory word ‘shall’’’); 
Mitchell v. Hancock, (Tex. Civ. A.) 
196 SW 694, 700; Pettus v. Hendricks, 
113 Va. 326, 330, 74 SE 191; State v. 
Mavrikas, 148 Wash. 651, 269 P 805, 
807; Mau v. Stoner, 14 Wyo. 1838, 195, 
83 P 218, 219: Reg. v. Buchanan, 1 
CanCrCas 442, 447. See Cake vy. Los 
Angeles, 164 Cal. 705, 709, 130 P 723; 
Gordon-v. Harris, 94 Cal. A. 682, 271 
P 779, 780; Cooke v. State Nat. Bank, 
52 N. Y. 96, 106, 11 AmR 667 (“used 

- - aS a mandate”). 


[a] “Always so considered when 
the statute is addressed to public offi- 
cials.” Trobough v. State, 119 Nebr. 
128, 233 NW 452, 454. 


[b] As dependent on intent.—“The 
word ‘shall’ when found in a statute 
will not be construed to be manda- 
tory, unless the intent of the legisla- 
ture that it shall be so construed is 


unequivocally evidenced.” Cake v. 
HOS Angeles, 164 Cal. 705, 709, 130 P 
723. 

[ec] In regulating procedure.—‘The 
word ‘shall’ in Acts of the Assembly 
regulating the procedure of the 
courts is mandatory.’ Rambo. v. 
Nipple, 12 Pa. Co. 516. 


(d] Legislative mandate.—(1) In 
construing a statute, Civ. Code (1910) 
§ 387 governing certain public works 
contracts the court said: “Tt can 
searcely be doubted that by the use 
of the word ‘shall’ a legislative man- 
date, and not a mere permission, was 
imported into this statute.’ Garrison 
v. Perkins, 137 Ga. 744, 755, 74 SH 
541. (2) “The word ‘shall’ ; 
is equivalent to an order or direction 
to do the particular thing.’ Battle v. 
Rocky Mount, 156 N. C. 329,-333, 72 
SE 354. 


fe] “Mandatory and not permis- 
sive.’—Bay State St. R. Co. v. Wo- 
burn, 232 Mass. 201, 202, 122 NE 268; 
Ash yv. Chas. F. Noble Oil, etc., Co., 96 
Ok 2d 255 223 iP 1%: 


[f] “May primarily be mandatory 
in its effect.’”,—Pettus v. Hendricks, 
113 Va. 326, 330, 74 SE 191. 


{[g] “‘Shall’ is ...a_ positive 
mandatory statement.”—Gordon  v. 
Harris, 94 Cal. A. 682, 271 P 779, 780. 


{h] “The presumption is that 
word ‘shall,’ in a statute or ordinance, 
is mandatory.” Colorado Springs v. 
Street, 81 Colo. 181, 184, 254 P 440. 


[i] “The uniform rule seems to be 
that the word “shall,” when addressed 
to public officials, is mandatory.” 
Newton y. Jasper County, 135 Iowa 
27, 30, 112 NW 167, 124 AmSR 256 
[quot McDunn v. Roundy, 191 Iowa 
976, 979, 181 NW 453 (but holding 
that statute under consideration was 
in effect directory though manda- 
tory in form) ]. 


[i] “Usually . . indicates a 
mandate, and, unless there are other 
things in a statute, it indicates a 
mandatory statute.” State v. Wurde- 
man, 295 Mo. 566, 586, 246 SW 189. 


[k] “When used in a command to 
a public officer, [shall] is mandatory.” 
Bon Homme County Farm Bureau v. 
Bon Homme County, 53 S. D. 174, 220 
NW 618. 620. 


[1] Construed in imperative or 
mandatory sense.—Martin v. Hunter, 
1 Wheat. (U. S.) 304, 329, 4 L. ed. 97; 
U.S 0v. Blynn,s 11. Bh. (2a),7899;- 9003 
Madison v. Daley, 58 Fed. 751, 753; 
Coleman v. Eutaw, 157 Ala. 327, 340, 
4 S 703; Bx-n, Simonton, 9. Port: 
(Ala.) 390, 396, 33 AmD 320; State v. 
Johnson, 26 Ark, 281, 286; Peo. v. Al- 
lied Architects’ Assoc., 201 Cal. 428, 
257 P 511, 514; Gordon v. Harris, 94 
Cal. A. 682, 271 P 779, -780; Pleasant 
Grove Union School Dist. v. Algeo, 61 
Cal, A. 660, 665, 215 P 726; Colorado 
Springs v. Street, 81 Colo. 181, 184, 
254 P 440; Garrison v. Perkins, 137 
Ga. 744, 755, 74 SE 541; Rockdale 
County Bd. of Education v. Gresham, 
21 Ga. A. 440, 441, 94 SE 641; Peo. v. 
Abbott, 274 Ill. 380, 388, 113 NE 696, 
AnnCas1918D 450; Clark v. Patterson, 
214 Ill. 533, 539, 73 NE 806, 105 AmSR 
127 [quot Belleville Sav. Bank v. 
Schrader, 214 Ill. A. 388, 392]; Mad- 
derom v. Chicago, 194 Ill. 572, 573, 62 
NE 846; Clarke v. Chicago, 185 Ill. 
354, 364, 57 NE 15; Peo. v. Hoffman, 
236 Ill. A. 1, 4; State v. Meeker, 182 
Ind. 240, 248, 105 NE 906; Smith v. 
Noe, 30 Ind. 117, 125; Aurora School 
Bd. of Finance v. People’s Nat. Bank, 
44 Ind. A. 578, 89 NE 904, 905; State 
v. Hanson, 210 Iowa 773, 281 NW 428, 
430; Jefferson County Farm Bureau 


v. Sherman, 208 Iowa 614, 226 NW 
182, 185; Vale v. Messenger, 184 Iowa 
553, 559, 168 NW 281; Newton v. Jas- 
per County, 135 Iowa 27, 30, 112 NW 
167, 124 AmSR 256; State v. Brum-, 


field, 166 La. 814, 118 S 29, 30; State 
v. Vicknair, 118 La. 963, 967, 43. S 
635; State v. Moore, 52 La. Ann. 605, 
606, 26 S 1001; McCarty v. Boyden, 
(Mass.) 175 NE 292, 293; . Milton v2 
Auditor, 244 Mass. 938, 138 NE 589, 
590; Bay State St. R. Co. v. Woburn, 


232 Mass. 201, 2038, 122 NE 268; Smith 
v. Amber Tp. Fractional School Dist. 
No. 6, 241 Mich. 366, 217 NW -15; 
Ladies of Maccabees v. Insurance 
Comr., 235 Mich. 459, 465, 209 NW 
581; Peo. v. De la Mater, 213 Mich. 
167, 171, 182 NW 57; Tyson v. Ham- 
er, 3 Miss. 669, 671; State v. Wurde- 
man, 295 Mo. 566, 586, 246 SW 189; 
Kansas City Interurban R. Co. v. 
Davis, 197 Mo. 669, 682, 95 S 881, 114 
AmSR 790; Helena First Nat. Bank 
v. Neill, 13 Mont. 377, 383, 34 P 180; 
Trobough v. State, 119 Nebr. 128, 233 
NW 452, 454; Howard v. Jensen, 117 
Nebr. 102, 219 NW 811, 813; Eddy v. 
State Bd. of Embalmers, 40 Ney. 329, 
334, 163 P 245; Hoole v. Kinkead, 16 
Nev. 217, 220; Foley v. Orange, 91 
N. J. Ll. 554, 555, 103 A 748; Fagen 
v. Hoboken, 85 N. J. Li. 297, 299, 88 A 
1027; Haythorn v. Van Keuren, 79 
N. J. L. 101, 106, 74 A 502; Albright 
v. Van Voorhis, (N. J. Ch.) 104 A 27, 
29; Peo. v. Gowasky, 244 N. Y. 451, 
466, 155 NE 737, 58 ALR 9; Cooke 
v. State Nat. Bank, 52 N. Y. 96, 106, 11 
AmR 667; Peo. v. Brooklyn, 39 N. Y. 
81, 83; In re Boulevard Theatre, etc., 
Co., 195 App. Div. 518, 186 NYS 430, 
432; Peo. v. Seeger, 100 Misc. 51, 54, 
165 NYS 32; Peo. v. Crain, 47 Mise. 
281, 95 NYS 906, 908; Greater New 
York Athletic Club v. Wurster, 19 
Mise. 443, 448, 43 NYS 703; Matter 
v. O’Rourke, 9 Misc. 564, 566, 30 NYS 


875; In re Rochester, 10 NYS 436, 
437; Rogers v. Wing, 5 HowPr (N. 
Y.) 50; Davis v. Beaufort County Bd. 


of Education, 186 N. C. 227, 231, 119 
SE 372; Battle v. Rocky Mount, 156 
IN. (C.. 829% 33:3, 602), SHiysb4) Motatemve 
Fayette County, 122 Oh. St. 456, 172 
NE 154, 155; State v. Klingler, 114 
Oh; St; 212, 214, 151 NE Ave vState sv. 
Greene County, 94 Oh. St. 296, 307, 
113 NE 831; Ash ~~. -Chasz FE. Noble 
Oil, “ete.,. Co. 96 OL 21 eZ bi 235 
175; State v. Brown, 24 Okl. 433, 440, 
103 P 762; Noecker v. Woods, 259 
Pa. 160, 166, 102.A 507; Lynn v. Lynn, 
256 Pa. 563, 566, 100 A 9755 “Keely 
Rhoads, 17 Pa. Dist. 139, 140; Rambo 
v. Nipple, 12 Pa. Co. 516; State v. 
Reeves, 112 S. C. 383, 387, 99 SE 841; 
Bon Homme County Farm Bureau v. 
Bon Homme County, 53 S. D. 174, 
220 NW 618, 620; Johnson v. Baker, 
149 Tenn. 613, 620, 259 SW 909; Home 
Tel. Co. v. Nashville, 118 Tenn. 1, 14, 
101 SW 770, 11 AnnCas 824; Christen- 
sen v. Foster, (Tex. Civ. A.) 297 SW 
657, 658; State v. Mavrikas, 148 Wash. 
651, 269 P 805, 807; Baer v. Gore, 79 
W. Va. 50, 52, 90 SE 530, LRA1917B 
723; Equitable L. Assur. Soc. v. Host, 
124 Wis. 657, 676, 102 NW 579, 4 Ann 
Cas 413; Haseltine v. Simpson, 61 
Wis. 427, 430, 21 NW 299, 302; In re 
Burton, [1903] 2 K. B. 300, 302; Atty.= 
Gen. v. Lock, 3 Atk. 164, 166, 26 Re- 
print 897. 


31. McDunn v. Roundy, 191 Iowa 
976, 979, 181 NW 453; Newton: v.- 
Jasper County, 135 Iowa 27, 30, 112 
NW 124 AmSR 256; State vw. 
Brumfield, 166 La. 814, 118 S 29, 30; 
State v. Vicknair, 118 La. 963, 967, 43 
S 635; State v. Moore, 52 La. Ann. 
605, 606, 26 S 1001; Ladies of Mac- 
cabees v. Insurance Comr., 235 Mich. 
459, 465, 209 NW 581; Peo. v. De la 
Mater, 213 Mich. 167, 171, 182 NW 57; 
Whitsett v. Wamack, 95 Mo. A. 296, 
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operating to impose a duty which may be enforced,*? 
particularly if publie policy is in favor of this mean- 
ing,*®> or when addressed to public officials,** or 
where a public interest is involved,*® or where the 
public or persons have rights which ought to be ex- 
ercised or enforeed,?* unless a contrary intent ap- 
pears;*" but the context ought to be very strongly 
persuasive before it is softened into a mere permis- 
And if any right to any one depends upon 


sion.38 


300, 69 SW 24 (‘there is no discre- 
tion’); Peo. v. Gowasky, 244 N. Y. 
451, 466, 155 NE 737, 58 ALR 9; Bat- 
tle v. Rocky Mount, 156 N. C. 329, 
333, 72 SE 354; Baer v. Gore, 79 W. 
Va. 50, 52, 90 SE 530, LRA1917B 723. 
See State v. Fayette County, 122 Oh. 
St. 456, 172 NE 154, 155; State v. 
Mavrikas, 148 Wash. 651, 269 P 805, 
807. 


{a] Expressing legislative intent. 
—‘The word ‘shall’ is used to show 
that the legislature intended that the 
board should execute its will and not 
its own.” Battle v. Rocky Mount, 156 
IN. C21829.0333, 72 SE 354, 


[b] “Generally ‘shall,’ when used 
in Constitutions and statutes, leaves 
no way open for the substitution of 
discretion.” Baer v. Gore, 79 W. Va. 
50, 52, 90 SE 530, LRA1917B 7238. 


‘[ce] In particular statutes.—(i) 
In construing Act 108 of 1898, § 1, 
governing appeals the court said: 
“*Shall’ was not used in the statute 
to give discretion but to require per- 
emptorily that all appeals shall be 
taken within three days after sen- 
tence.” State v. Moore, 52 La. Ann. 
605, 606, 26 S 1001 [quot State v. 
Brumfield, 166 La. 814, 118 S 29, 30; 
State v. Vicknair, 118 La. 968, 967, 48 
S 635]. (2) In construing Reming- 
ton Comp. St. §§ 5692, 5693, provid- 
ing for confiscation of appliances 
used in illegal fishing, the court said: 


‘Tt is argued that the word 
‘shall,’ in § 5693, should be viewed 
. indicating a _ discretionary 


Bsea 
duty of the court, when applied to for 
a judgment of confiscation... . 
We cannot agree with this conten- 
tion.” State v. Mavrikas, 148 Wash. 
651, 269 P 805, 807. (3) In construing 
statute ‘dealing with sentencing of 
second and third offenders, the court 
said: ‘ ‘Shall’ as thus used in sec- 
tion 1943 [Laws 1926 c 457] leaves no 
discretion in this particular to the 
eourt or judge.’ Peo. v. Gowasky, 
244 N. Y. 451, 466, 155 NE 737, 58 
ALR 9. 


$2. State v. Barnell, 109 Oh. 
246, 256, 142 NE 611 [quot Cyc]. 


33. Pleasant Grove Union School 
Dist. v. Algeo, 61 Cal. A. 660, 662, 215 
P 726; Davis v. Beaufort County Bd. 
of Education, 186 N. C. 227, 231, 119 
SE. 372. 


34. MecDunn v. Roundy, 191 Iowa 
976, 979, 181 NW 453; Newton v. 
Jasper County, 135 Iowa 27, 30, 112 
NW 167, 124 AmSR 256; Peo. v. De 
la Mater, 213 Mich. 167, 171, 182 NW 
57; Trobough v. State, 119 Nebr. 
128, 233 NW 452, 454; Bon Homme 
County Farm Bureau v. Bon Homme 
County, 53 S. D. 174, 220 NW 618, 620. 


[a] As to public officials.—(1) 
“The word ‘shall’ when addressed to 
public officials . excludes’ the 
idea of discretion.” Newton v. Jas- 
per County, 135 Iowa 27, 30, 112 NW 
167, 124 AmSR 256 [quot McDunn v. 
Roundy, 191 Iowa 976, 979, 181 NW 
453]. (2) “Used in a command to a 
public official, it excludes the idea of 
discretion.”” Peo. v. De la Mater, 213 
Mich. 167, 171, 182 NW 57 [quot La- 


St. 


SHALL 


dies of Maccabees v. Insurance 
Sten 235 Mich. 459, 465, 209 NW 
5 a 


35. Fagen v. Hoboken, 85 N. J. L. 
297, 299, 88 A 1027. 

36. State v. St. Louis, 318 Mo. 870, 
2SW (2d) 718, 727. 


37. Colorado Springs v. Street, 81 
Colo. 181, 184, 254 P 440; State v. 
Meeker, 182 Ind. 240, 243, 105 NE 906; 
Horning v. Caldwell County Fiscal 
Ct., 187 Ky. 87, 94, 218 SW 989; Bay 
State St. R. Co. v. Woburn, 232 Mass. 
201, 202, 122 NE 268; Foley v. Orange, 
91 N. J. L. 554, 555, 103 A 743;. Hay- 
thorn v. Van Keuren, 79 N. J. L. 101, 
105, 74 A 502. See Milton v. Auditor, 
244 Mass. 93, 138 NE 589, 590; State 
v. Wurdeman, 295 Mo. 566, 586, 246 
SW 189; State v. Greene County, 94 
Oh. St. 296, 306, 113 NE 831; Keel v. 
Rhoads, 17 Pa. Dist. 139, 140 (“‘shall” 
held not qualified where contrary in- 
tention manifest); State v. Reeves, 
112 S. C. 383, 387, 99 SEH 841 (“context 
shows that the word ‘shall’ was in- 
tended to be mandatory’’). 


fa] “If a different interpretation 
is sought, it must rest upon some- 
thing in the character of the legisla- 
tion or in the context which will 
justify a different meaning.” Hay- 
thorn v. Van Keuren, 79 N. J. L. 101, 
105, 74 A 602, 504 [quot Foley v. 
Orange, 91 IN; J. 1.9554, 555, 103 A 
743]. 


[b] “Unless the manifest inten- 
tion of the legislature suggests a 
weakened sense, of meaning.’’ State 
vy. Greene County, 94 Oh. St. 296, 306, 
113 NE 831. 


[ce] Such intent held not shown.— 
Colorado Springs v. Street, 81 Colo. 
181, 184,254 P 440. 


38. Garrison v. Perkins, 137 Ga. 
744, 755, 74 SE 541. See Kansas City 
Interurban R. Co. v. Davis, 197 Mo. 
669, 682, 95 SW 881, 114 AmSR 790; 
Re Rowland, 22 Ont. L. 418, 425, 2 
OntWN 305, 365, 17 OntWR 557. 


[a] “he burden is on the party 
who claims that ‘shall’ is to be read 
as permissive and not peremptory.” 
Re Rowland, 22 Ont, L. 418, 7425, 2 
OntWN 305, 865, 17 OntWR 557. 


39. Wheeler v. Chicago, 24 Ill. 105, 
107, 76 AmD 736 [quot Montgomery 
v. Henry, 114 Ala. 629, 634, 39 S 507, 
1 LRANS 656, 6 AnnCas 965; In re 
Monsarrat, 3 Hawaii Fed. 636, 639; 
Vale v. Messenger, 184 Iowa 553, 559, 
168 NW 281 (cit Cyc); Helena First 
Nat. Bank v. Neill, 18 Mont. 377, 383, 
34 P 180; State v. Mavrikas, 148 
Wash, 651, 269 P 805, 807]; Jefferson 
County Farm Bureau v. Sherman, 208 
Towa 614, 226 NW 182, 185; Ash vy. 
Chas. F. Noble Oil, etc., Co., 96 Okl, 
210, 21.5,"223) Pals: 


40. Clark v. Patterson, 214 Ill. 533, 
539, 73 NE 806, 105 AmSR 127 [quot 
Belleville Sav. Bank vy. Schrader, 214 
Ill. .A. 388, 392). 


41. Wheeler v. Chicago, 24 Ill. 105, 
107, 76 AmD 736 [quot Montgomery 
v. Henry, 114 Ala. 629, 634, 39 S 507, 
1 LRANS 656, 6 AnnCas 965; In re 


giving the word an imperative construction,?® when. 
a right or benefit depends upon giving it a manda- 
tory meaning,*® the presumption is that the word 
was used in that sense,*! and it cannot be given a 
permissive meaning merely;*? and when a right to 
a person or property is lost or destroyed by a fail-: 
ure to do an act within a limited time, it is given. 
a mandatory effect;** and it ought to be construed 
-as meaning “must,”4* for the purpose of sustaining 


Monsarrat, 3 Hawaii Fed. 636, 639; 
Helena First Nat. Bank v. Neill, 13 
Mont. 377, 383, 34 P 180; State v. 
Mavrikas, 148 Wash. 651, 269 P 805, 
807]; Vale v. Messenger, 184 Iowa 
553, 559, 168 NW 281 [cit Cyc]; Jef- 
ferson County Farm Bureau v. Sher- 
man, 208 Iowa 614, 226 NW 182, 185. 


42. Clark v. Patterson, 214 Ill. 533, 
539, 73 NE 806, 105 AmSR 127 [quot 
Belleville Sav. Bank v. Schrader, 214 
Tll. A. 388, 392]; Ash v. Chas. F. No- 
Beer ete., Co., 96 Okl, 211, 215; 228 


43. U.S. v. Flynn, 11 F. (2d) 899, 
900. See Cake v. Los Angeles, 164 
Cals 05. LILO ISOs 23. 


44. West Wisconsin R. Co. v. 
Foley, 94 U. S..100, 108, 24 L. ed. 71 
[quot U. S. v. Two Hundred and Six- 
ty-Seven Twenty-Dollar Gold Pieces, 
255 Fed. 217, 220]; Madison v. Daley, 
58 Fed. 751, 753; Peo. v. Gowasky, 
244 N. Y. 451, 466, 155 N#®- 737; 58 
ALR 9; Peo. v. Bailey, 103 Misc. 366, 
171 NYS 394, 396; Smith v. St. Law- 
rence County, 90 Hun -568, 577; 36 
NYS 40; State v. Burrow, 119 Tenn. 
376, 388, 104 SW 526, 14 AnnCas 809; 
Home Tel. Co. v. Nashville, 118 Tenn. 
Ly 245 LOL SW E70" St Annas s24-— 
Christensen v. Foster, (Tex. Civ. A.) - 
297 SW 657; 658; ; 


[a] “Shall” and “must.”—(1) Held. 
equivalent. State v. Burrow, 119. 
Tenn. 376, 388, 104 SW 526,14 AnnCas. 
809; Home Tel. Co. v. Nashville, 118 
Tenn, 1, 14, 101 SW 770, 11 AnnCas 
824. (2) Held synonymous. Blake 
v. Pine Mountain Iron, etc., Co., 76 
Fed. 624, 656, 22 CCA 430 [cit Cen- 
tury D.]; Jones v. Clifford Tp. School 
Directors, 41 Pa. Co. 387, 393 [quot 
and aff sub nom. Jones v. Boulter, 61 
Pa. Super. 738, 81, and quot Cyc]. (3) 
In construing the Baumes Laws, the 
court said: ‘The word ‘shall’ in this 
connection means the same as the 
word ‘must.’” Peo. v. Gowasky, 244 
N. Y.. 451, 466, 155 NE 737, 58 ALR 9. 
(4) “The meaning and legal effect of 
both is the same.’ Christensen v. 
Foster, (Tex. Civ. A.) 297 SW 657, 658 
(construing words, in venue statute, 
in phrases “shall be sued” and “must 
be brought’). (5) “The substitution 
of the word ‘must’ for ‘shall,’ as 
expressed in the Revised Statutes, is 
of no significance.” Peo. v. Bailey, 
103 Misc. 366, 171 NYS 394, 396. (6) 
The words compared. Pleasant 
Grove Union School Dist. v. Algeo, 61 
Cal. A. 660, 661, 215 P 726; Matter of 
O’Hara, 40 Misc. 355, 359, 82 NYS 293. 


[b] “Where the public are inter- 
ested or where the public or third 
persons have a claim de jure that the 


act shall be done, it will be 
construed to mean ‘must’.’”’ Madison 
v. Daley, 58 Fed. 751, 758. To same 


effect Battle v. Rocky Mount, 156 N. 
Cy 329, 333) 72 Shesb4. 


[c] Constrned as “must.”—West 
Wisconsin R. Co. v. Foley, 94 U. S. 
100, 108, 24 L. ed. 71; U. S. v. Two 
Hundred and Sixty-Seven Twenty- 
Dollar-Gold Pieces, 255 Fed. 217, 220; 
Smith’ v. St. Lawrence County, 90 
Hun 568, 577, 36 NYS 40; Peo. vy. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or enforcing an existing right,*® but need not be so 
construed for creating a new one.*® 


“Administration 
shall be taken by mo- 
tion,”*® “his place shall be filled,’*® “it shall be 
lawful,”®° “no court shall be open nor shall any 
judicial business be transacted,’®! “payment ‘shall’ 
“shall also be imprisoned,’’®* 
“shall and may be lawful,’®* “shall annul the act 
from and after the day of such signification,’’®* 


[§ 6] (2) Phrases. 
granted,’47 “appeals . . . 


be made ‘only,’ 5? 


“shall approve,”°* “shall be,’57 


Bailey, 103 Misc. 366, 171 NYS 394, 
396; State v. Burrow, 119 Tenn. 376, 
388, 104 SW 526, 14 AnnCas_ 809; 
Home Tel. Co. v. Nashville, 118 Tenn. 
1, 14, 101 SW 770. See In re Smith, 
152) Cal. 666,°571,° 93 P 191. 


“Must” 44 C. J. p 1498. 


45. West Wisconsin R. Co 
Foley, 94 U. S. 100, 103, 24 L. ed. Ti 
[quot U. S. v. Two Hundred and Six- 
ty-Seven Twenty-Dollar Gold Pieces, 
255 Fed. 217, 220). 


46. West Wisconsin R. ory v. 
Foley, 94 U. S. 100, 103, 24 L. ed. 71. 


47. Clark v. Patterson, 214 Ill. 5338, 
539, 78 NE 806, 105 AmSR 127. 


48. State v. Brumfield, 166 La. 814, 
118 S 29, 30; State v. Vicknair, 118 
La. 963, 967, 48 S 635. 


49. McDunn v. Roundy, 191 Iowa 
976, 978, 181 NW 453. 


[a] Mandatory or directory.—<Acts 
38th Gen. Assem. c 149, providing 
that on failure of any of the judges 
appointed by county superintendent 
to hold election of directors of con- 
solidated school district “his place 
shall be filled by the judge or judges 
present,’ held mandatory, in a direct 
attack upon the acts of two judges in 
holding the election without a third 
judge, but when the two judges have 
proceeded with the election and the 
validity of the election is called into 
question, without any prejudice 
shown, simply on the ground that the 
third judge was not appointed, the 
statute is held in effect directory, and 
the election will*not be held void. 
McDunn v. Roundy, 191 Iowa 976, 979, 
181 NW 453. 


50. Mason v. Fearson, 9 How. (U. 
S.) 248, 259, 18 L. ed. 125; Ex p. Dy- 
son, 8 F. Cas. No. 4,228; Graham v. 


Tuscumbia, 146 Ala. 449, 454, 42 S 
400; Tarver v. Tallapoosa County 
Comrs. -Ct.;) 17- Ala, 527,°.5323. Fagen 
v. Hoboken, 85 N. J. L. 297, 299, 88 A 
1027; Clark v. Elizabeth, 61 N. J. L. 
565, 581, 40 A 616, 737; Jones v. Clif- 
ford Tp. School Directors, 41 Pa. Co. 
387, 393 [aff sub nom. Jones v. Boul- 
ter, GL, Paw Super. 73; 82) 3 Com. Vv. 
Marshall, 3 WklyNC (Pa.) 182, 185; 
Bx p, Young, 49 Tex. Cr. 536, 548, 95 
SW 98 (dis. op.); Downer v. Hazen, 
10 Vt. 418, 419; Reg. v. Oxford, 4 
Q. B. D. 245,.261. But see cases in- 
fra § 8 note 60. 


[a] “It shall be the duty” held of 
same import. Ex p. Dyson, 8 F. Cas. 
No, 4,228. 


{[b] “Such expressions have a com- 
pulsory force, unless there be special 
grounds for a different construction.” 
Clark v. Elizabeth, 61 N. J. L. 565, 
582, 40 A 616, 737. 


[c] When imperative or manda- 
tory.—(1) “Construed to be impera- 
tive where a power is conferred in the 
execution of which the public is in- 
terested.” Jones, Vv. Clifford “Tp: 
School Directors, 41 Pa. Co. 387, 393 
[aff sub nom. Jones v. Boulter, 61 Pa. 
Super. 73, 82]. (2) ‘Whenever it is 


SHALL 
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lowed,”®* “shall be applied,”®® “shall be audited and 


allowed,”®° “shall be conducted,”*! “shall be con- 


shall be 


“shall be 


onall-a Des tal- 


provided that a corporation or officer 
‘may’ act in a certain way, or it ‘shall 
be lawful’ for them to act in a certain 
way, it may be insisted on as a duty 
for them to act so, if the matter, as 
here, is devolved on a public officer, 
and relates to the public or third per- 
sons.” Mason v. Fearson, 9 How. (U. 
S.) 248, 259, 13 L. ed. 125 [quot Ex p. 
Dyson, # F. Cas: No. 42232", Com, Vv. 
Marshall, 3 WklyNC (Pa.) 182, 185]. 
(3). “Words .. . (Siickhs a5’ may FC 
shall be lawful,’ and the like, become 
in the construction of statutes man- 
‘datory where such is the legislative 
intent.” Clark v. Elizabeth, 61 N. J. 
15, 565, b82; <40.AG61 6s C37 (4s rhe 
act referred to (Comp. St. p 3767 § 
24) provides ‘that it shall be lawful 
for the common council’ to designate 
an official newspaper and, as this in- 
volves a public interest, the words 
‘shall be lawful’ must be interpreted 
as mandatory.” Fagen v. Hoboken, 
85 Nid: 297, 299,88" AL 1027. 7 (5) 
“Tt is well settled that the word 
‘may’ or the words ‘it shall be lawful’ 
are peremptory, when used in a stat- 
ute, where the public or an individual 
has a right de jure, that the powers 
conferred by the act should be exer- 
cised.’”’ Tarver v. Tallapoosa County 
Gomrs) Ct, -17 “Alan%s27,0532-- [quot 
Graham vy. Tuscumbia, 146 Ala. 449, 
454, 42 S 400]. (€6) ‘““Where permis- 
sive words, such as ‘it shall be law- 
ful’ or ‘may’ are used in respect to 
courts and officers, such words are 
imperative in such cases where the 
public or individual have a right that 
a power was conferred, be exercised.” 
a ater a 49 Tex. Cr. 536, 543, 95 
W , 


51. In re Smfrth, 152 Cal. 
93°P 191. 


52. State v. Hanson, 210 Iowa 773, 
231 NW 428, 429. 


53. Peo. v. Seeger, 
54, 165 NYS 32. 


[a] Construing Liquor Tax Law 
(Consol. L. c 34) § 36 subd 1, pro- 
viding that one convicted of prohibit- 
ed trafficking in liquors, shall be pun- 
ished by a fine, and “shall also be 
imprisoned for a term of not 
less than thirty days nor more than 


566, 571, 


100 Misc. 51, 


a year,” the word ‘shall’ § 36 held 
mandatory, and the court without 
power to suspend either the jail 


sentence provided therein or its exe- 
cution. Peo. v. Seeger, 100 Mise, 51, 
54, 165 NYS 32. 


64. Smith’s Pet.; 5 Pa. Dist. 465, 
466. See also cases supra note 50. 
[a] Construing statute conferring 


authority to license detectives upon 
the Court of Quarter Sessions, it was 
said: ‘‘When the latter [the statute] 
says that, in such and such an event, 
it ‘shall and may be lawful’ for said 
courts to grant detectives’ licenses to 
persons applying therefor, it clearly 
means that the courts ‘shall’ grant 
them, leaving to the courts the single 
discretion of determining whether the 
condition exists upon which the pow- 
er and duty to grant the license are 
predicated.” Smith’s Pet., 5 Pa, Dist. 


fiscated to, the state,”®* “shall be conservators of 
the peace,”®* “shall be considered,”*®* “shall he 
divided,”’®*> “shall be entitled to be discharged,’’*® 
“‘shall’ be filed,”*®7 
final,”’®® “shall be held,”?° “shall be imprisoned in 
the penitentiary,”*? 

invested,’”’7* 
court,’7* “shall be passed or adopted,’’*> “shall be 


“shall be filled,”** “shall be 


“shall be indispensable,’’*? 
“shall be lawful for the 


465, 466. 


55. Wilson v. Esquimalt, ete, R. 
o., [1922] A. C. 202, 6t DomLR 1, 6, 
[1921] 3 WestWkly 817. 


56. Ladies of Maccabees v. Insur- 
ance Comr., 235 Mich. 459, 465, 209 
NW 581. 


57. Oakland Pav. Co. v. Hilton, 69 
Cal. 479, 492 Ll Ps, 9s. Kansas City, 
Interurban R. Co. v. Davis, 197 Mo. 
669, 682, 95 SW 881, 114 AmSR 790. 


[a] Not to be construed as “may 
be.”—Kansas City Interurban R. Co. 
v. Davis, 197 Mo. 669, 682, 95 SW 881, 
114 AmSR 790. 


58. Ex p. Jordan, 94 U. S. 248, 251, 
24 L. ed. 123 (‘means ‘must be al- 
lowed’ ’’). 

59. Gordon v. Harris, 
682; 271 Pasl9s 780. 


60. Coppedge v. State, 99 Fla. 358, 
127 S 319, 321. 


61. State v. Fayétte County, 
Oh. St. 456, 172 NE 154. 


62. State v. Mavrikas, 148 Wash. 
651, 269 P 805, 807. 


63. State v. Shockley, 29 Utah 25, 
34, 80 P 865, 110 AmSR 639. 


64. German Mercantile 
Wanner, 25 N. D. 479, 142 
pees 52 LRANS 453. 


veiiwe v. Van Voorhis, (N.. J. 
chy: 104 A 27, 29. 


66. State v. Wurdeman, 295 Mo. 
566, 586, 246 SW 189. 


67. Johnson v. Baker, 
613, 620, 259 SW 909. 


68. Peo. v. Babcock, 123 Cal. 
oi lb oe LOL: 


94 Cal. A, 


122 


COLT 
NW 463, 


149 Tenn. 


307, 


69. Mau v. Stoner, 14 Wyo. 183, 
193583 Pr21ss 

70. State v. Fayette County, 122 
Oh. St. 456, 172 NB 154, 
z Ae Peo: vy. Hoffman, 236) Disa. 

72. Newport Bd. of Education v. 


Newport Nat. Bank, 121 Ky. 775, 781, 
90 SW 569, 28 KyL 745, 


73. Albright v. Van Voorhis, 
J. Ch.),.104 A 27, 29. 


74, Davison vy. Davison, 17 N. J. L. 
169, 171; Com. v. Marshall, 3 WKlyNC 
(Pa.) 182, 186. 


[a] “Equivalent to daying: ‘the 
court may’ and ‘may’ is held to be im- 
perative, where third persons have an 
interest in the application of the pow- 


ap 


(N. 


er. Davison v. Davison, 17 N. J. L. 
LG Oe gel. 
75. State v. Dilworth, 80 Mont. 


102, 107, 258 P 246. 


[a] Requirements of statute, Rev. 
Codes (1921) § 3964 that “orders and 
resolutions of board of directors of 
irrigation district shall be passed or 
adopted by majority by yea and nay 
vote to be entered on board’s records 
held mandatory. State v. Dilworth, 
80 Mont. 102, 107, 258 P 246. 
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published,”?® “shall be reserved,”?7 “shall be se- 
eured,”*® “shall be set apart,’’® “shall be sold,”®° 


“shall be submitted to the electors,” 


out of the county,’®? “shall be the duty,’’8? “shall 


be vested,’’’* “shall come,”’® “shall 
cise statement,’>® “shall contain t 


a change of judge,”®! “shall have 
stairways, 


“shall have power and authority to 
“shall if he deems it advisable,”®°® “ 


ly issue his warrant,”®?? “shall issue letters testa- 


mentary,: LAS OSH Uh keep a journal 


» 76. .State v. Fayette County, 122-| 
Oh, St. 456, 172 NE 154. 
77.. Equitable L. Assur. Soc. v. 


Host, 124 Wis. 657, 670, 102 NW 579, 
4 AnnCas 413. 


78. Whitman v. Oxford Nat. Bank, 
T7iGAwaS. 559, 562, 20 SCt 477, 44 L. ed. 
587. 

179. Peo. v. Abbott, 274 Ill. 380, 388, 
113 NE 696, AnnCas1918D 450. 

go. Albright v. Van Voorhis, (N. 
J. Ch.) 104 A 27, 29. 

81. State v. Blaisdell, (N. D.) 119 


NW 360, 362. But see infra § 8 note 
65. 


82. Christensen v. Foster, (Tex. 
Civ. A.) 297 SW 657, 658 (construed 
in venue statute). 


83. Ex p. Dyson, 8 F. Cas. No. 4,- 
228. 
84. Martin v. Hunter, 


3 1 Wheat. 
(U. S.) 304, 329, 4 L. ed. 97. 


cs hici@s.va U.S: 27) Apps (D.C) 
433, 0. 

[a] “May come” not synonymous. 
—Fields Vin U.S.) 20 App. (Ds €3) 433, 
440. 

86. Rambo v. Nipple, 12 Pa. Co. 
516. 

- g7. Coleman v. Eutaw, 157 Ala. 


327, 338, 47 S 703. 
‘gg. Re Rowland, 22 Ont. L.. 418, 
425,17 OntWR 557, 735, 2 OntWN 305, 
865. 

89. Citizens’ St. R. Co. v. City R. 
‘Co., 56 oe 746, 747. 

90. S. v. Two Hundred and Six- 
ty- Setar Twenty-Dollar Gold Pieces, 
255 Fed. 217, 219 (construed as used 
in Pspionage Act June yb, LOL, tit 
6 § 2 [22 USCA § 239]). 


91. State v. Brown, 
440, 103 P 762. 

92. McKinlay v. Mutual L. Assur. 
Co., 26 B. C. 5, 15, 48 DomLR 259, 262 
[1918] 3 West Wkly 1002 (dis. Op.). 


93. Cavender v. Charleston, 62 W. 
Va. 654, 660, 59 SE 732. 


94. State v. Miller, 3 Ala. 343, 346; 
Com. v. Marshall, 3 WklyNC (Pa.) 
182, 186. But see infra § 8 note 80. 


[a] “May be construed as either 
‘directory or imperative according to 
circumstances.” State v. Miller, 3 
Ala. 343, 346. 

95. State v. Miller, 3 Ala. 348, 346; 
Davison v. Davison, 17 N. J. L. 169, 
ya 

96. Clark v. Elizabeth, 61 N. J. L. 
565, 582, 40 A 616, 737. 

[a] Compulsory force.—“It has 
been so often decided as to have be- 
come an axiom that such expressions 


24 Okl. 4383, 


and against,’ ”’®? “shall deliver judgment not 
later than [fixed time],’’** “shall extend,”’®® “shall 
forthwith be restored to the owner, 


and passageways properly lghted, 
“shall have plenary power,’’®® “shall have power,”’?* 


SHALL 


81 “shall be aed allow,’? “shall 


consist of a con- 
he words: ‘For 


790 “shall grant 
all public halls, 


992 


berasyanrde2-% 
make a tate,”®> 


shall immediate- eral. 


of its proceed- 


have a compulsory force, unless there 
be special grounds for a different con- 
struction.” Clark v. Elizabeth, 61 N 
J. L. 565, 582,40 A 616, 737 


97. Peo. v. De la Mater, 213 Mich. 
167,-171; 182-NW 57. 


98. Clark v. Patterson, 214 Ill. 533, 
539, 73 NE 806, 105 AmSR 127 [quot 
Belleville Sav. Bank v. Schrader, 214 


Tl Av 3t3s 392], 

99. Oakland Pav. Co. v. Hilton, 69 
Calieeo 4 OS elas. 

1. Tyler v. St. Louis Southwestern 
in Coy, 99) Texor401-— 5002991" Siw oa, 
Sie Dunphy v. Ford, 2 Mont. 300, 

3. Crabtree v. Fern Spinning Co., 


85 L. T. Rep. N.S. 549, 552, 18 
R. 91, 50 Wkly. Rep. 167. 


[a] “Shall prevent” distinguished. 
—Crabtree v. Fern Spinning Co., 
-L. T. Rep. N.-S. 549, 552. 


4 Crabtree v. Fern Spinning Co., 
supra. 


5. Tyler v. St. Louis Southwestern 
R. Co.,) 99) Tex. 491575007 9 Sw 1. 


[a] “In effect the same as ‘shall 
keep and maintain.’”’—Tyler v. St. 
Louis Southwestern R. Co., 99 Tex, 
491, 500, 91 SW 1. 


6. Chenango Bridge Co. v. Bing- 
hampton Bridge Co., 3 Wall. (U. S.) 
Siler cia lie a ohel ben axoln, JESIY’ ‘(means “that the 
legislature will not make it lawful’). 


7. Glazier v. Heneybuss, 19 OKI. 
316, 322, 91 P 872: 


[a] In statute governing revival 
of actions ‘‘the language ‘shall not be 
made’ [referring to the order of re- 
vival] is peremptorily prohibitive.” 
Glazier v. Heneybuss, 19 Okl. 316, 322, 
Of Pesce 


8. Blake v. Pine Mountain Iron, 
etc., Co., 76 Fed. 624, 656, 22 CCA 430. 


ANS 20% 


9. Eddy v. Coldwell, 23 Or. 163, 
171, 31 P4756, 37 AmSR 672: 

10. Boatmen’s Bank v. Fritzlen, 
221 Fed. 145, 147, 187 CCA 46. 

11. HEzzard vy. Bell, 100°(Ga. 150, 
155, 28 SE 28. 

12. Schiekiryyv Corballis, (Sask) 


55 DomLR 583, 584, [1921] WestWkly 
225, 35 CanCrCas 135 (recognizance 
omitting these words held null and 
void). 

13. Peo. v. Gowasky, 244 N. Y. 451, 
466, 155 NE 737, 58 ALR 9. 
14. Howard v. Jensen, 

102, 219 NW 811, 812. 


15. Pleasant Grove Union School 
Peat ot Algeo, 61 Cal. A. 660, 661, 215 
P 726. 


16. 


117 Nebr. 


Howard v. Jensen, 117 Nebr. 


ings,”®® “ ‘shall keep and maintain’ its general of- 
fees “shall meet and act together,”? “shall not 


not be allowed,’* “shall not be 


aheee ¥> “shall not be lawful, 76 “shall not be 
made,” “shall not exceed,”® “shall not issue except, 
“shall pay,”’!° “shall pay off or discharge,”11 “shall 
personally appear, 
fourth offenders,”!* “shall set aside,”1* “shall stamp 
a eross,’?> “shall submit the question to a vote, 
“Shall submit the same,’’!7 “shall take,’’+8 “style of 
the laws of this state shall be;772 and “there shall 


9 


712 “shall sentence second and 


16 


[§ 7] c. Directory or Permissive—(1) In Gen- 
The word may be construed without intending 
that it be taken literally,?! so that it is not always 
imperative,?? or 


mandatory ;23 but may be consist- 


102, 219 NW 811, 812. 


17. State v. Mathews, 134 Okl. 388, 
273 P 352, 356. 


18. Metcalf v. Williams, [1914] 2 
Ch. 61, 66 (in will held expressive of 
obligation). 

19. State v. Burrow, 119 Tenn. 376, 
388, 104 SW 526, 14 AnnCas 809. 


20. Peo. v. Crain, 47 Misc. 281, 95 
NYS 906, 908. 


21.4 Mields “vy. (Was. 
C.) 433, 440; State v. Taylor, 208 Mo. 
442, 452, 106 SW 10238, 18 AnnCas 
1058; State v. Talty, 166 Mo. 529, 559, 
66 SW 361; Holmes v. Royal Loan 
Assoc., 128 Mo. A. 329, 336, 107 SW 
1005; Munro:v. State, 223 N. Y. 208, 
213, 119 NE 444; State v. Barnell, 109 
Oh. St. 246, 256, 142 NE 611; State v. 
Spencer Tp. Bd. of Education, 95 Oh. 
St. 367, 373, 116 NE 516 


[a] “The intention of an act will 
prevail over the literal sense of its 
terms.” Sutherland St. Constr. § 219 
[quot State v. Talty, 166 Mo. 529, 559, 
66 SW 361 (quot State v. Taylor, 208 
Mo. 442, 452, 106 SW 1023, 13 AnnCas 
1058; Holmes v. Royal Loan Assoc., 
128 Mo. A. 329, 336, 107 SW 1005)]. 


[b] “The natural meaning 
is not always conclusive as to the 
construction of statutes.’ State v. 
Spencer Tp. Bd. of Education, 95 Oh. 
St. 367, 373, 116 NE 516. 


[c] “The spirit, not the letter, 
must control.” Munro vy. State, 223 
N. Y. 208, 218, 119 NE 444 [quot Jen- 
sen v. Southern Paes Corr JL oaiNees 
514, 522, 109 NE 600, LRAI916A 403, 
AnnCasl916B 276 (where “may be” 
was construed as meaning ‘shall 
be’) ]. 

22. Pleasant Grove Union School 
Dist. v.- Algeo, 61 Cal. A. 660, 661, 
215 P 726; Bock y. Stack, 132 Kan. 
533, 534, 296 P 357 [quot Rockwell Vv. 
Junction City, 92 Kan. 518, 517, 141 P 
299, AnnCas1916B 315]; Munro- v. 
State, 223 N.Y. 208, 214, 119 NE 444; 
In re St. Lawrence ‘County Toll 
Bridge, 207 N. Y. 582, 585, 101 NE 462; 
In re Boulevard Theatre, Ccce, 1 Co 
195 App. Div. 518, 486 NYS 430, 432: 
Peo. v. Simmons, 130 Misc. 821, 226 
NYS 397, 407; Matter of O'Hara, 40 
Mise. 355, 359, 82 NYS 293: Jones) y. 
Clifford 30 School Directors, 41 Pa. 
Co. 387, 393 [aff sub nors. Jones v. 
Boulter, 61 Pa. Super. 73, 81, and quot 
Cye]. See Adams v. Haigler, 123 Ga. 
659, 51 SE 638, 640. 


[a] “It may be used in a connec- 
tion which would justify stripping it 
of its ordinarily imperative charac- 
ter.’ In re Boulevard Theatre, ete., 
cee 195 App. Div. 518, 186 NYS 430, 


2a ADD E 1GD: 


23. Spring Creek Drain. Dist.’ v. 
Elgin, ete, R. €o.,249° Ts 260/994; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ent with an exercise of diseretion.*4 
at times, upon sufficient reason,?° or where such 


94 NE 529; J. W. Butler Paper Co. v. 
Cleveland, 220 Ill, 128, 132, 77 NE 99, 
t10 AmSR 230; Peo. Vv. Humbracht, 
215 Ill. A. 29, 34; Reliance Mfg. Co. 
v. Langley, 41 Ind. A. 175, 82 NE 114, 
116; Des Moines v. Manhattan Oil 
Co., 193 Iowa 1096, 1118, 184 NW 823, 
188 NW 921, 23 ALR 1322; Horning 
v. Caldwell County Fiscal Ct., 187 Ky. 
87, 95, 218 SW 989; Samuel Israelite 
Baptist Church v. Thomas, 117 La. 
253, 255, 41 S 564; Cunningham v. 
Long, 125 Me. 494, 135 A- 198, 201; 
Ashley v. Three Justices Super. Ct., 
228 Mass. 63, 70, 116 NE 961, 8 ALR 
1463 (‘directory rather than manda- 
tory’); Grimsrud v. Johnson, 162 
Minn. 98, 100, 202 NW 72; State v. 
Strait, 94 Minn. 384, 391, 102 NW 913; 
State v. St. Louis, 318 Mo. 870, 2 SW 
(2d) 7138, 727; State v. Taylor, 208 
Mo. 442, 452, 106 SW 1023, 13 AnnCas 
1058; State v. Knights of Father Mat- 
thew, 164 Mo. A. 361, 364, 144 SW 896; 
Holmes v. Royal Loan Assoc., 128 Mo. 
A. 329, 336, 107 SW 1005; Barkley v. 
Pool, 102 Nebr. 799, 805, 169 NW 730; 
State v. Douglas County, 27 Nev. 
469, 472, 77 P 984; State Trust Co. v. 
McGuinness, (N. J. Sup.) 144 A 110, 
112; In re St. Lawrence County Toll 
Bridge, 207 N. Y. 582, 585, 101 NE 462; 
State v. Hecker, 109 Or. 520, 555, 221 
P 808; Anderson’s App., 215 Pa. 119, 
122, 65 A 443; Massey v. Glenn, 106 
S. C. 53, 73, 90 SE 321; Davis v. State, 
75 Tex, 420, 433, 12 SW 957; Norman 
v. Thompson, 30 Tex. Civ. A. 537, 540, 
72 SW 64; McLaren v. State, 82 Tex. 
Cr. 449, 453, 199 SW 811; Appleton 
v. Outagamie County, 197 Wis. 4, 220 
NW 393, 396. See MeKinnon v. Mc- 
Neil, 42 N. S. 508, 522. 


[a] Held not “hard and fast man- 
date.’”—Reliance Mfg. Co. v. Lang- 
ley, 41 Ind. A. 175, 82 NE 114, 116. 


[b] In contract providing that, if 
the parties are unable to agree as to 
the amount of damages, the same 
shall be referred to arbitrators, the 
word “shall” held not to mean that 
a submission to arbitration would be 
a condition precedent to action on the 
contract. Adams v. Haigler, 123 Ga. 
659, 51 SE 638, 640. 


{c] Not necessarily mandatory.— 
(1) ‘Does not necessarily indicate a 
mandatory behest.” Grimsrud _v. 
Johnson, 162 Minn. 98, 100, 202 NW 
72. (2) In construing statute govern- 
ing levying of taxes, the court said: 
“The statute should be held to be di- 
rectory and not mandatory, although 
the word ‘shall’ is used.’’ Appleton v. 
Outagamie County, 197 Wis. 4, 220 
NW 393, 396. (3) “It is true the word 
‘shall’ is used in Or. L. § 175 [requir- 
ing counter affidavits on motion for 
new trial to be filed within one day 
after filing motion] in connection 
with counter affidavits, but it is also 
true that the word is not always used 
in an absolutely mandatory sense.” 
State v. Hecker, 109 Or. 520, 555, 221 
P 808. (4) “That the word ‘shall,’ 
ordinarily a peremptory term, is em- 
ployed is not conclusive.” 
Hess, etc., Engineering Co. v. Turney, 
109 Tex, 208, 210, 203 SW 598. - (5) 
“The mere fact that the word ‘shall’ 
is used in the statute in providing for 
the notice does not render the provi- 
sion mandatory.” J. W. Butler Paper 
Co. v. Cleveland, 220: Ill. 128, 132, 77 
NE 99, 110 AmSR 230. (6) “The one 
circumstance that the word ‘shall’ is 
employed, does not decide the mat- 
ter.” State v. Barnell, 109 Oh. St. 246, 
256, 142 NE 611. (7) “The use of the 
word ‘shall’ it has been judicially de- 
termined repeatedly does not make a 
statutable declaration mandatory.” 
McKinnon vy. McNeil, 42 N. S. 503, 522. 


fing discretionary powers’’); 


SHALL 


Accordingly 
as being merely 


(8) “The word ‘shall’ is not always 
given a mandatory effect in constru- 
ing a statute.’ McLaren v. State, 82 
Tex. Cr. 449, 453, 199 SW 811. 


24. West Wisconsin R. Co. v. 
Foley, 94 U. S. 100, 108, 24 L. ed. 71; 
Peo. v. San Bernardino High School 
DISty 620 CalicAw67,, Gap co bobo, OO 
(‘may be construed . as carry- 
Wentz’'s 
App., “6 Conn. 405, 409, 56 A 625; 
Fagan v. Robbins, 96 Fla. 91, 117 S 
863, 866; Reliance Mfg. Co. v. Lang- 
ley. 41) Ind, As 175; 82 NEV A14 6 116; 
Samuel Israelite Baptist Church v. 
Thomas, 117 La. 253, °255, 41 S 564; 
State v. St. Louis, 318 Mo. 870, 2 SW 
(2d) 713, 727; State v. Douglas Coun- 
ty, 27 Nev. 469, 472, 77 P 984; Peo. 
v. Simmons, 130 Misc. 821, 226 NYS 
397, 407 (‘clearly not intended to fet- 
ter the court’s discretion’); Matter 
of O’Hara, 40 Mise. 355, 359, 82 NYS 
293; Jones v. Clifford Tp. School Di- 
rectors, 41 Pa. Co. 387, 393 [aff sub 
nom. Jones v. Boulter, 61 Pa. Su- 
per. 73, 81, and quot Cyc]. See State 
v. Straight, 94 Minn. 384, 391, 102 NW 
913; In re St. Lawrence County Toll 
Bridge, 207 N. Y. 582, 585, 101 NE 462; 
Anderson’s App., 215 Pa. 119, 122, 65 
A 443. 


[a] Used in statute (1) Gen. St. 
(1902) § 237, providing that, when 
any person having property shall be 
found incapable of managing his af- 
fairs, the court of probate shall ap- 
point a conservator of such person, 
ete., “the word ‘shall’ as thus used 
does not exclude a reasonable discre- 
tion on the part of the court of pro- 
bate or of the superior court on ap- 
peal.”’ Wentz’s Appeal, 74 Conn. 405, 
409, 56-A 625. (2) “It is contended 
the use of the word ‘shall’ in the 
clause in question leaves the in- 
spector no discretion. . But this 
contention is not tenable.” Reliance 
Mfg. Co. v. Langley, 41 Ind. A. 175, 
82 NE 114, 116. 


25. Clark v. Patterson, 214 Ill. 533, 
539, 73 NE 806, 105 AmSR 127 [quot 
Belleville Sav. Bank y. Schrader, 214 
Ill, Ay 388, 392]; State v. St. Louis, 
318 Mo. 870, 2 SW (2d) 713, 717; Reed 
v. Wellman, 110 Nebr. 166, 171, 193 
NW 261; Peo. v. Fox, 144 App. Div. 
611, 129 NYS 646, 651. See State v. 
Spencer Tp. Bd. of Education, 95 Oh. 
St. 367, 373, 116 NE 516. 


[a] To accomplish purpose.—‘‘The 
word is held to be permissive and not 
mandatory when necessary to sustain 
or accomplish the purpose of a legis- 
lative act.” State v. St. Louis, 318 
Mo. 870, 2 SW (2d) 713, 727. To same 
effect Munro v. State, 223 N. Y. 208, 
214, 119 NE 444 [quot Peo. v. Sim- 
mons, 130 Misc. 821, 226 NYS 397, 
407]; Peo. v. Fox, 144 App. Div. 611, 
129 NYS 646, 651; State v. Spencer 
Tp. Bd. of Education, 95 Oh, St. 367, 
373, 116 NE 516. 


{[b] To sustain constitutionality. 
—(1) “ ‘Shall’ is also construed in the 
permissive sense to mean ‘may’ where 
it is necessary to sustain the consti- 
tutionality of a statute.” State v. St. 
Louis, 318 Mo. 870, 2 SW (2d) 7138, 
727; Reed v. Wellman, 110 Nebr. 166, 
71, 193 INW 261, 262. (2), “To pre- 
serve the constitutionality of the act, 
the word ‘shall’ - will be held to 
be not mandatory, but directory or 
permissive.” Des Moines v. Manhat- 
tan Oil Co., 193 Iowa 1096, 1118, 184 
NW 823, 188 NW 921, 23 ALR 1322. 


26. U.S. v. Flynn, 11 F. (2d) 899, 
900; Peo. v. San Bernardino High 
School, Dist., 62 Cal. A. 67, 72, 216 P 
959, 961; Colorado Springs v. Street, 
81 Colo. 181, 184, 254 P 440; Spring 
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intent is indicated,?* the word may be construed 


directory.27 Or on the, other hand 


Creek Drain. Dist. v. Elgin, ete., R. 
Co., 249 Ill. 260, 294, 94 NE 529; Hud- 
son Tp. v. Smith, 182 Ind. 260, .265, 
106 NE 359; Elless v. Rantoul State 
Bank, 108 Kan. 403, 406, 199 P 875; 
Horning v. Caldwell County Fiscal 
Ct., 187 Ky. 87, 94, 218 SW 989; Mil- 
ton v. Auditor, 244 Mass. 93, 138 NE 
589, 590; State v. St. Louis, 318 Mo. 
870, 2 SW (2d) 713, 727; Holmes ‘v. 
Royal, Loan Assoc., 128 Mo. A. 329, 
336, 107 SW 1005; Reed v. Wellman, 
110 Nebr. 166, 171, 193 NW 261; Mun- 
ro v. State, 223 N. Y. 208, 214, 119 NE 
444; Peo. v. Simmons, 130 Misc. $21, 
226 NYS 397, 407; Peo. v. Bailey, 103 
Mise. 366, 171 NYS 394, 396. “See 
Rockwell v. Junction City, 92 Kan. 
513, 517, 141 P 299, AnnCasl1916B 315. 


[a] Intent controls.—‘The intent 
of the act controls, and when the 
spirit and purpose of the act require 
the word ‘shall’ to be construed as 
permissive it will be done.” 2 Suth- 
erland St. Constr. 1155 §*640 [quot 
Teen, v. Powell, 249 Pa, 144, 150, 94 A 


[b] “Where it is necessary, in or- 
der to give effect to the legislative in- 
tent, to construe the word as ‘may,” 
such construction is adopted.” Colo- 
rado Springs v. Street, 81 Colo. 181, 
184, 254 P 440. To same effect Spring 
Creek Drain. Dist. v. Elgin, ete., R. 
Co., 249 Ill. 260, 294, 94 NE 529. 


cc] “Where it seemed consistent 
with the legislative intent.” State v. 
Shr Louis, 318 Mo. 870, 2 SW (2d) 713, 


[dad] “Instances are many in which 
courts have treated a mandatory 
word as merely permissive’ when 
necessary to - accomplish the 
purpose which was clearly intended.’ 
Munro v. State, 223 N. Y. 208, 214, 119 
NE 444 [quot Peo. v. Simmons, 130 
Misc. 821, 226 NYS 397, 407]; Peo. v. 
ee 144 App. Div. 611, 129 NYS 646, 


27, -U. Sov. Mlynn, 11 sk4 (2a) 899, 
900; Montgomery v. Henry, 144 Ala. 
629, 634, 39 S 507, 1 LRANS 656, 6 
AnnCas 965; Cake v. Los Angeles, 164 


Call Os, 710, 130' P.723: Peo. ve San 
Bernardino High School Distey6 2uCale 
A. 67, 72, 216 P 959, 9603 In re Chad- 


bourne, 15 Cal. A. 363, 369, 114° PyLO1 a 
In re Monsarrat, 3 Hawaii Fed. 636. 
639; Spring Creek Drain. Dist. v. El- 
gin, ete., Ro Co.,, 249) Tle s260e 294004 
NE 529; Canal Comrs. v. Chicago 
Sanitary Dist., 184 Ill. 597, 605, 56 NE 
953° Wheeler v. Chicago, 24 ill. LOD; 
107, 76 AmD 736; Peo. v. Humbracht, 
215 Ill. A. 29, 34; Des Moines v. Man- 
hattan Oil Co., 193 Iowa 1096, 1118; 
184 NW 8238, 188 NW 921, 23 ALR 
1322; Vale v. ‘Messenger, 184 Iowa 553, 
559) 168 NW 281 [cit Cyc]; Rockwell 
yv. Junction City,192) Kan vbw Stat 
P 299, AnnCas1916B 315; Horning Vie 
Caldwell County Fiscal 'Ct., US Hiiscyes 
87, 95, 218 SW 989; Ashley v. Three 
Justices Super. Ct., 228 Mass. 63, 70, 
116 NE 961, 8 ALR 1463; State v. St. 
Louis, 318 Mo. SiiOn 2 Sw (2a) 718, 
717; Helena First Nat. Bank v. Neill, 
13 Mont. Sil, o82, 34° RP" 180: Barkley 
Vanool wal 02 Nebr. (ish). 805, 169 NW 
1305 Peo. v. Bailey, 103 Mise. 366, 171 
NYS 394, 396; Massey v. Glenn, 106 
Sr Cos hn ios ‘90 SE 321; Hess, ete., 
Engineering Cormivs Turney, 109 Tex. 
208, 210, 203 SW 593; McLaren v: 
State, 82 Tex. Cr. 449, 453, 199 SW 
811; State v. Mavrikas, 148 Wash. 
651, 269 P 805, 807. See State v. 
Grace, 98 Ark. 505, 507, 136 SW 670; 
Yanks ave Patterson, 214 OLD Sioe 539, 
73 NE 806, 105 AmSR 127; Belleville 
yee Bank v. Schrader, 214 Ill. 388, 
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the word may be construed as being merely permis- | sive,2® or as meaning “may’”?® or as meaning 


[a] “Directory rather than man- 
datory.”—Sheldon v. Sheldon, 100 N. 
J. Eq. 24, 30, 184 A 904. 


[b] “Upon sufficient reason, it 
may be construed as having only a 
permissive or directory meaning.” 
Clark v. Patterson, 214 Ill. 533, 539, 
73 NE 806, 105 AmSR 127 [quot Belle- 
ville Sav. Bank v. Schrader, 214 Il. 
388, 392]. 


{c] Construed as directory.—Cake 
v. Los Angeles, 164 Cal. 705, 710, 130 
P 723; Woodland Bd. of Education v. 
Woodland Trustees, 129 Cal. 599, 603, 
607, 62 P1738 -[quot Peo. v. San 
Bernardino High School Dist., 62 Cal. 
A. 67, 73, 216 P 959, 960]; In re Chad- 
bourne, 15 Cal. A. 363, 370, 114 P 1012; 
Fagan v. Robbins, 96 Fla. 91, 117 S 
863, 866; In re Monsarrat, 3 Hawaii 
Fed. 636, 638; Spring Creek Drain. 
Dist. v.) Elgin, ete.,, R.\Co.,) 249 Ill. 
260, 294, 94 NE 529; Wheeler v. 
Chicago, 24 il. 105, 109, 76 AmD 

eo, Vie tdumbracht, 215 -1llii A, 
29, 34; De& Moines v. Manhattan Oil 
Co., 193 Iowa 1096, 1118, 184 NW 823, 
188 NW 921, 23 ALR 1322; McDunn 
v. Roundy, 191 Iowa 976, 979, 181 NW 
453; Rockwell v. Junction City, 92 
Kan. 513, 517, 141 P 299, AnnCas1916B 
315; Horning v. Caldwell County Fis- 
eal Ct., 187 Ky. 87, 95, 218 SW 989; 
Ashley v. Three Justices Super. Ct., 
228 Mass. 63, 70, 116 NE 961, 8 ALR 
1463; Grimsrud v. Johnson, 162 Minn. 
98, 100, 202 NW 72; Holmes v. Royal 
Loan Assoc., 128 Mo. A. 329, 337, 107 
Sw 1005; Barkley v. Pool, 102 Nebr. 
799, 805, 169 NW 732; State Trust Co. 
v. McGuinness, (N. J. Sup.) 144 A 110, 
112; Sheldon v. Sheldon, 100 N. J. 
Hq. 24, 30, 1384 A 904; Munro vy. State, 
223 N. Y. 208, 214, 119 NE 444; In re 
St. Lawrence County Toll Bridge, 207 
IN Y. 682, 585,101 NE. 462; Peo. ‘v. 
Simmons, 130 Misc. 821, 226 NYS 397, 
405; Massey v. Glenn, 106 8S. C. 53, 73, 
90 SE 321. 


28. Des Moines v. Manhattan Oil 
Co., 193 Iowa 1096, 1118, 184 NW 823, 
188 NW 921, 23 ALR 1322; Milton v. 
Auditor, 244 Mass. 93, 138 NE 589, 
590; State v. Strait, 94 Minn. 384, 
391, 102 NW 913; Reed v. Wellman, 
110 Nebr. 166, 171, 193 NW 261; Shel- 
don v. Sheldon, 100 N. J. Eq. 24, 25, 
134 A 904; Munro v. State, 223 N. Y. 
208, 214, 119 NE 444; Peo. v. Fox, 144 
App. Div. 611, 129 NYS 646, 651; Peo. 
v. Simmons, 130 Misc. 821, 226 NYS 
397, 407; State v. Barnell, 109 Oh. St. 
246, 256, 142 NE 611; Com. v. Powell, 
249 Pa. 144, 150, 94 A 746; Walker v. 
Hirsch Cooperage Co., (Tex. Commn. 
A.) 236 SW 710, 712; Hess, etc., En- 
gineering Co. v. Turney, 109 Tex. 
208, 210, 208 SW 598; Spaulding v. 
Aatna Chemical Co., 98 Vt. 169, 173, 
126 A 588. 


{a] “Always used in a permissive 
sense unless necessary to give effect 
to the legislative intent.” Spaulding 
v. #\tna Chemical Co., 98 Vt. 169, 173, 
126 A 588. 


{[b] May be permissive.—‘“‘It may 
have the latter [permissive] meaning 
where required by the context.” Mil- 
ton v. Auditor, 244 Mass. 93, 138 NE 
589, 590. 


[c] Held “permissive rather than 
mandatory.”—State  v. Strait, 9.94 
Minn. 384, 391, 102 NW 9138; State v. 
St. Louis, 318 Mo. 870, 2 SW (2d) 713, 
727; Reed v. Wellman, 110 Nebr. 166, 
171, 193 NW 261; °° Hess, etc., Hine 
gineering Conv: Turney, 109 Tex. 208, 
210, 203 SW 593; Walker v. Hirsch 
Cooperage Ae (Tex, Commn. A.) 236 
Sw 710, 


29. yee etc., R. Co. v. Hecht, 95 


U. S. 168, 170, 24 L. ed. 423; Brown 
v. Southern R. Co., 187 Fed. 481, 484, 
109 CCA 333; Madison v. Daley, 58 
Fed. 751, 753; U. S. v. Boyd, 24 Fed. 
692, 695; Pleasant Grove Union School 
Dist. v. “Algeo, 61 Cal. A. 660, 661, 215 
P 726; Denver v. Londoner, 33 Colo. 
104, 117, 80 P 117; ‘Pueblo County Vv. 
Smith, 22 Colo. 534, 546, 45 P 357; 
Canal Comrs. v. Chicago Sanitary 
Dist., 184 Ill: 597, 605, 56 NE 953; 
Hudson Tp. v. Smith, 182 Ind. 260, 
265, 106 NE 359; Morrison v. State, 
181 Ind, 544, 549, 105 NE 113; Parki- 
son v. Thompson, 164 Ind. 609, 621, 
73 NE 109, 3 AnnCas 677; Sisson v. 
Buena Vista County, 128 Iowa 442, 
459, 104 NW 454, 70 LRA 440; Bock 
v. Stack, 132 Kan. 538, 534, 296 P 357; 
Elless v. Rantoul State Bank, 108 
Kan. 403, 406, 199 P 875; Smith v. 
Amber Tp. Fractional School Dist. 
No. 6, 241 Mich. 366, 217 NW 15; 
State v. St. Louis, 318 Mo. 870, 2 SW 
(2d) 718, 727; State v. Douglas Coun- 
ty, 27 Nev. 469, 472, 77 P 984; In re 
Boulevard Theatre, etc., Co., 195 App. 
Div. 518, 186 NYS 430, 432; Battle v. 
Rocky Mount, 156 N. ©. 329, 338, 72 
SE 354; State v. Spencer Tp. Bd. of 
Education, 95 Oh. St. 367, 373, 116 NE 
516; St. Louis, etc., R. Co. v. Brown, 
45 Okl, 148, 159, 144 P 1075; Com. v. 
Powell, 249 Pa. 144, 150, 94 A 746 
[quot Cyc]; Jones v. Clifford Tp. 
School Directors, 41 Pa. Co. 387, 393 
[aff sub nom. Jones v. Boulter, 61 Pa. 
Super. 73, 81, and quot Cyc]; John- 
son v. Baker, 149 Tenn. 613, 620, 259 
SW 909; Farmers’, etc., Bank v. John- 
son, 3 Humphr. (Tenn.) 26, 28; Hess, 
ete., Engineering Co. v. Turney, 109 
Tex. 208, 210, 203 SW 593; Meade v. 
Meade, 111 Va. 451, 453, 69 SE 330. 
But see cases infra this note [d]. 


[a] “Shall” and “may.”—-(1) ‘Are 
frequently construed _ interchange- 
ably.”’ In re Chadbourne, 15 Cal. A. 


363; 114) P ols. No same! effect HI= 
less v. Rantoul State Bank, 108 Kan. 
403, 406, 199 P 875; Rockwell v. 
Junction City, 92 Kan. 513, 517, 141 
P 299, AnnCas1916B 315; Hess, etce., 
Engineering Co. v. Turney, 109 Tex. 
208, 210, 203 SW 593. (2) “Are often 
used in the alternative form.” Brown 
v. Southern R. Co., 187 Fed. 481, 484, 
109 CCA=323" (in “econtract). ~°(3) 
“Cases where the word ‘shall’ is con- 
strued ‘may’ in acts of the legislature 
generally, occur when the statutes 
provide for legal procedure, or prac- 
tice, or pertain to duties of courts, 
where discretion is vested in the 
courts in the performance of some 
judicial function.” Jones v. Clifford 
Tp. School Directors, 41 Pa. Co. 387, 
393 [aff sub nom. Jones v. Boulter, 
61 Pa. Super. 73, 82]. (4) “For the 
purposes of practical application the 
word ‘shall,’ as used in the statute, 
can properly be read as ‘may.’”’ Sis- 
son v. Buena Vista County, 128 Iowa 
442, 459, 104 NW 454, 70 LRA 440. 
(5) “In a statute are to be read inter- 
changeably as will best express the 
legislative intent.’ O’Donoghue vy. 
St. Louis Southwestern R. Co., 181 Ill. 


A. 286, 290. To same effect Smith v. 
Amber Tp. Fractional School Dist. 
No. 6, 241 Mich. 366, 217 NW 15. (6) 


“In construing statutes instances are 
not few where courts have read ‘shall’ 
as ‘may.’” State v. Greene County, 
94 Oh. St. 296, 307, 118 NE 831 (but 
holding this could not be done in in- 
stant case). (7) “In law ‘shall’ and 
‘may’ are often convertible terms.” 
Farmers’, etce., Bank v. Johnson, 3 
Humphr. (Tenn.) 26, 28. To same ef- 
fect Cooke v. Spears, 2-Cal. 409, 412, 
56 AmD 348. But see Re Rowland, 22 
Ont. L. 418, 425, 2 OntWN 305, 17 Ont 
WR 560 (where the court said: ‘It is 


rather a misfortune than otherwise 
to see a disposition to read them as 
interchangeable and _ convertible’). 

(8) “It is sometimes permissible to 
substitute ‘may’ for ‘shall’ in the, 
construction of statutes.” Garrison v. 
Perkins, 137 Ga. 744, 755, 74 SE 541 
(but holding this could not be done 
in the statute under consideration). 
(9) “Often the word ‘shall’ is used to 
mean ‘may’.’”’ St. Louis, etc., R. Co. v. 
Brown, 45 Okl. 143, 159, 144 P 1075. 
(10) “One should be regarded as hav- 
ing the meaning of the other when 
that is required to give effect to other 
language found in the statute, or to 
carry out the purpose of the Legisla- 
ture as it may appear from a general 
view of the statute under considera- 
tion.” State v. Budd, 65 Oh. St. 1, 5, 
60 NE 988 [quot State v. Spencer Tp. 
Ba. of Education, 95 Oh. St. 367, 373, 
116 NE 516]. (11) “Sometimes courts 
are justified in interpreting the word 
‘shall’ as ‘may,’ but, when used in a 
statute directing that a public body 
do certain acts, it is manifest that the 
word is to be construed as mandatory 
and not permissive.” Newton v. Jas- 
per County, 135 Iowa 27, 30, 112 NW 
167, 124 AmSR 256. (12) “The cases 
in which it is held that these words 
should be regarded as convertible are 
numerous, and they contain much 
learning.” State v. Budd, supra 
{quot State v. Lucas County Spencer 
Tp. Rural Dist. Bd. of Education, su- 
pra]. (13) ‘‘The word ‘shall’ may be 
given the meaning of ‘may’ and vice 
versa.” Morrison v, State, 181 Ind. 
544, 549, 105 NE 113. To same effect 
Smith v. Amber Tp. Fractional School 


Dist. No. 6, supra. (14) ‘The word 
‘shall,’ when used in a Statute, is 
often construed to mean ‘may.’” 


State v. St. Louis, 318 Mo. 870, 2 SW 
(2d) 718, 727. (15) “The word ‘shall’ 
is sometimes the equivalent of 
‘may.’” McLyman v. Holt, (R. BE) 
151 Al, 3. (16) “We recognize that 
the word ‘shall’ is often used con- 
vertibly with ‘may.’” Johnson _ v. 
Baker, 149 Tenn, 613, 620, 259 SW 909 
(but holding it was not so used in 
the act in question). (17) “Will 
sometimes be read interchangeably.” 
Canal Comrs. v. Chicago Sanitary 
Dist., 184 Ill. 597, 604, 56 NE 958. 
(18) The words compared or con- 
trasted) Wy Sy v.e TLhomany 156) Ween: 
353, 360, 39 L. ed. 450, 15 SCt 378; 
Wheeler. v. Chicago, 94 Ill. 105, 107, 
76 AmD 736 [quot Helena First Nat. 
Bank v. Neill, 13 Mont. 377, 382, 34 P 
180]; Howard v. Jensen, 117 Nebr. 
102, 219 NW 811, 812; Cooke v. State 
Nat. Bank, 52 N. Y. 96; 106, 11 AmR 


667; Peo. v. Fox, 144 App. Div. 611, 
129 NYS 646, 651 (‘the mandatory 
word ‘shall’ . rather than the 


permissive word ‘may’’’); State v. 
Klingler, 114 Oh. St. 212, 214, 151 NE 
47; State v. Reeves, 112.S. C. 383, 
387, 99 SE 841; Mitchell v. Hancock, 
(Tex. Civ. A.) 196 SW 694, 700; State 
v. Shockley, 29 Utah 25, 34, 80 P 865, 
110 AmSR 639; Pettus v. Hendricks, 
118 Va. 326, 330, 74 SH 191; Equita- 
ble L. Assur. Soc. v. Host, 124 Wis. 
657, 671, 102 NW 579, 4 AnnCas 413; 
Johnston vy. Minister of Lands, 27 B. 
C..257, 261, [1919], 3 WestWkly 81; 
Re Rowland, 22 Ont. L. 418, 425, 2 
OntWN 305, 17 OntWR 560. 

[b] “Synonymous with ‘may.’ »— 
Spring Creek Drain. Dist. v. Elgin, 
ete., R. Co., 249 Ill. 260, 294, 94 NE 
529; Canal Comrs. v. Chicago Sani- 
tary Dist., 184 Ill. 597, 605, 56 NE 953; 
Vale v. Messenger, 184 Iowa 558, 558, 
168 NW 281; Spaulding v. Atna 
Chemical Cory 98. Vit. 169 S173. eu 
588. 


[c] Construed to mean “may.”— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“should,’?° especially when it is absolutely neces- 
sary to prevent irreparable mischief, or to con- 
strue a direction so that it shall not interfere with 
vested rights, or conflict with the proper exercise 
of power, by either of the fundamental branches 


Cairo, ete., R. Co. v. Hecht, 95 U. S. 
168, 170, 24 L. ed. 428; U.S. v. Boyd, 
24 Fed. 692, 695; Fresno County v. 
Fowler Switch Canal Co., 68 Cal. 359, 
361, 9 P 309; 
409, 412, 56 AmD 348; Peo. v. San 
Bernardino High School Dist., 62 Cal. 
A. 67, 73, 216 P 959; Manufacturers 
Exhibition Bldg. Co. v. Landay, 219 
Ill. 168, 174, 76 NE 146; Canal Comrs. 
v. Chicago Sanitary Dist., 184 Ill. 597, 
604, 56 NE 953; Whipple v. Eddy, 161 


Till. 114, 118, 43 NE 789; Beasley v. 
Peo., 89 Ill. 571, 576; Burns v. Hen- 
derson, 20 Ill. 264, 266; Boyer v. 


Onion, 108 Ill. A. 612, 615; Hudson 
Tp. v. Smith, 182 Ind. 260, 265, 106 
NE 359; Parkison v. Thompson, 164 
Ind. 609, 621, 73 NE 109, 3 AnnCas 
677; Sisson v. Buena Vista County, 
128 Iowa: 442, 459, 104 NW 454, 70 
LRA 440; Bock v. Stack, 132 Kan. 
533, 534, 296 P 357; Elless v. Rantoul 
State Bank, 108 Kan. 403, 406, 199 P 
875; Rockwell v. Junction City, 92 
Kan. 513, 517, 141 P 299, AnnCas1916B 
815; Seneca First Nat. Bank v. Ly- 
man, 59 Kan. 410, 413, 53 P 125; Ex 
p. Rickell, 158 Md, 654, 149 A 446, 448, 
150 A 25; Dorchester County v. 
Meekins, 50 Md. 28, 45; Suburban 
Light, etc., Co. v. Boston, 153 Mass. 
200, 202, 26 NE 447, 10 LRA 497; 
Cason v. Cason, 31 Miss. 578, 592; 
State v. St. Louis, 318 Mo. 870, 2 SW 
(2a) 713, 727; Jones v. St. Louis, etc., 
R. Co., (Mo.) 253 SW 737, 739; State 
_v. Douglas County, 27 Nev. 469, 472, 
77 P 984; Buck v. Danzenbacker, 37 
N. J. L. 359, 361; Peo. v. Nussbaum, 
32 Misc. 1, 8, 66 NYS' 129; Matter of 
Lent, 16 Misc. 606, 608, 40 NYS 570; 
State “way Wiest, 3 Oh... St. -509,, 51); 
Com. v. Powell, 249 Pa. 144, 150, 94 A 
746; Com. v. Jackson, 248 Pa. 530, 
535, 94 A 233, Lewisburg Bridge Co. 
v. Union, ete., Counties, 232 Pa. 255, 
270, 81 A 324; Anderson’s App., 215 
Pa. 119, 122, 65 A 443; Becker v. Leb- 
anon, etc., R. Co., 188 Pa. 484, 496, 
41 A 612; Jones v. Clifford Tp. School 
Directors, 41 Pa. Co. 387, 392 [aff sub 
nom. Jones v..Boulter, 61 Pa. Super. 
73, 79]; Com. v. Provident Life, etc., 
Co., 9 Pa. Dist. 479, 482; Sherrod v. 
Hughes, 110 Tenn. 311, 315, 75 SW 
717; Farmers’, etc., Bank v. Johnson, 
38 Humphr. (Tenn.) 26, 28; Hess, etc., 
Engineering Co. v. Turney, 109 Tex. 
208, 210, 203 SW 593; Spaulding v. 
7Etna Chemical Co., 98 Vt. 169, 173, 
126 A 588; Downer v. Hazen, 10 Vt. 
418, 419; Meade v. Meade, 111 Va. 
451, 453, 69 SE 330; Clancy.v. McEl- 
roy, 30 Wash. 567, 568, 70 P 1095. : 


[da] Construed as not meaning 
“may.”—(1) Because intention of leg- 
iglature held clearly shown by other 
provisions and evils sought to be cor- 
rected. Garrison v. Perkins, 137 Ga. 
744, 755, 74 SE 541. ARAN RSG G SemiearS: 
claimed by respondent that the word 
‘shall’ is directory and may be con- 
strued to mean ‘may’ and several 
cases are cited where the word 
‘shall’ has been held to mean ‘may’ 
but this doctrine does not apply to 
the case at bar.” Smith v. Chicago, 
ete., R. Co., 124 Wis. 120, 122, 102 NW 
336 (construing Rev. St. [1898] § 4222 
subd 5 governing serving of notice of 
injury as condition precedent to ac- 
tion therefor). (3) ‘‘No reason or au- 
thority is cited to us as a basis for 
the claim that the word ‘shall’ in the 
second sentence, with reference to 
“notice of the election, means ‘may.’ ” 
State v. Fayette County, 122 Oh. St. 
456, 172 NE 154, 155. (4) “The word 
‘shall’ will not be construed ‘may,’ un- 


Cooke v. Spears, 2 Cal. | 


SHALL 


less absolutely necessary to prevent 
irreparable mischief.” Jones v. Clif- 
ford ‘Tp. School Directors, 41 Pa. 
Co. 387, 393 [aff sub nom. Jones v. 
Boulter, 61 Pa. Super. 73, 81 (cit City 
Sewage Utilization Co. v. Davis, 8 
Phila. (Pa,) 625, 627)]. (5) Use of 
word “necessary” in connection with 
“shall be” held to preclude its con- 
struction as “may be.’ Kansas City 
Interurban R. Co. v. Davis, 197 Mo. 
669, 682, 95 SW, 881, 114 AmSR 790. 
(6) Where the legislature by specific 
amendment struck out the word 
“may” from a statute and inserted 
“shall” in place thereof, ‘‘shall’ held 
not to be construed as meaning 
“may.’’ Rockdale County Bd. of HEdu- 
cation v. Gresham, 21 Ga. A. 440, 441, 
94 SE 641; State v. Greene County, 94 
Oly St.2965 30%, L13> NEs3t. 


“May” 39 C. J. p 1392. 


30. Nashville R., etc., Co. v. Law- 
son, 144 Tenn. 78, 98, 229 SW 741; 
mrevcaly v. Williams, [1914] 2 Ch. 61, 
64. 

[a] 
—Metcalf v. Williams, 


, 


[b] Report of National War La- 
bor Conference Board, providing in § 
1, that the right of workers to organ- 
ize trade unions and to bargain col- 
lectively “shall’’ not be denied, etc., 
and in § 3, that employers should not 
discharge workers for membership in 
trade unions, held not to invalidate 
agreements by employees not to join 
a union, or to render them contrary 
to public policy, the court saying: 
“The word ‘shall’ in said first section 
is used in the sense of ‘should.’ ” 
Nashville R., etc., Co. v. Lawson, 144 
Tenn. 78, 98, 229 SW 741. 


“Should” infra § 9. 


31. Com. v. Powell, 249 Pa. 144, 
150, 94 A 746 [quot Cyc]; City Sew- 
age Utilization. Co. v. Davis, 8 Phila. 
(Pa.) 625, 627. See Pleasant Grove 
Union School Dist. v. Algeo, 61 Cal. 
A. 660, 661, 215 P 726; Jones v. Clif- 
ford Tp. School Directors, 41 Pa. Co. 
387, 393 [aff sub nom. Jones v. Boul- 
ter, 611 P a. SUPER onrs La. 


32. Wheeler v. Chicago, 24 Ill. 105, 
107, 76 AmD 736 [quot Montgomery 
v. Henry, 144 Ala. 629, 634, 39 S 507, 
1 LRANS 656; In re Monsarrat, 3 
Hawaii Fed. 636, 639; Peo. v. Hum- 
bracht,. 21 52T1 TE vA Bez o asa ee Vale vs 
Messenger, 184 Iowa 5538, 559, 168 NW 
281 (cit. Cyc); Helena First Nat. 
Bank v. Neill, 13 Mont. 377, 382, 34 P 
180; State v. Mavrikas, 148 Wash. 
651, 269 P 805, 807]; Com. v. Powell, 
249 Pa. 144, 150, 94 A 746 [quot Cyc]; 
Jones v. Clifford Tp. School Directors, 
41 Pa. Co. 387, 393 [aff sub nom. Jones 
v. Boulter, 61 Pa. Super. 73, 81, and 
quot Cyc]. 


33. Spring Creek Drain, Dist. v. 
Elgin, etc., R. Co., 249 Ill. 260, 294, 94 
NE 529; Wheeler v. Chicago, 24 Ill. 
105, 107, 76 AmD 786 [quot Montgom- 
ery v. Henry, 144 Ala. 629, 634, 39 S 
507, 1 LRANS 656, 6 AnnCas 965; In 
re Monsarrat, 3 Hawaii Fed. 636, 639; 
Peo. v. Humbracht, 215 Ill. A. 29, 34; 
Vale v. Messenger, 184 Iowa 553, 559, 
168 NW 281 (cit Cyc); Helena First 
Nat. Bank v. Neill, 13 Mont. 377, 382, 


“Habitually used for ‘should.’ ” 
[1914] 2 Ch. 


34 P 180; State v. Mavrikas, 148 
Wash. 651, 269 P 805, 807]; Com. v. 
Powell, 249 Pa. 144, 150, 94 A 746 
{quot Cyc]; Jones v. Clifford Tp. 


School Directors, 41 Pa. Co. 387, 393 
[aff sub nom. Jones v. Boulter, 61 Pa. 


[57 C.J.] 555 


of government,?! or when no advantage is lost,?? 
no benefit is sacrificed,** either to the public or to 
any individual,?* or no right is destroyed,?® by 
giving it that construction,*® or when no right or 
benefit to any one depends on its imperative use ;°* 


Super. 73, 81, and quot Cyc]. See 
Cake v. Los Angeles, 164 Cal. 705, 
710, 1380 P 723 (‘no benefit is impaired 
or lost’’). 


34. Cake v. Los Angeles, 164 Cal. 
705, 710, 180 P 723; Wheeler v. Chi- 
cago, 24 Ill, 105,107, 76: AmD) 736 
[quot Montgomery v. Henry, 144 Ala. 
629, 634, 39 S 507, 1 LRANS 656, 6 
AnnCas 965; In re Monsarrat, 3 Ha- 
wali Fed. 636, 639; Peo. v. Humbracht, 
215 Ill. A, 29, 34; Vale v. Messenger, 
184 Iowa 553, 559, 168 NW 281 (cit 
Cyc); Helena First Nat. Bank v. 
Neill, 13 Mont. 377, 382, 34 P 180; 
State v. Mavrikas, 148 Wash. 651, 269 
P 805, 807]; Com. v. Powell, 249 Pa. 
144, 150, 94 A 746 [quot Cyc]; Jones 
v. Clifford Tp. School Directors, 41 
Pa. Co. 387, 393 [aff sub nom. Jones 
v. Boulter, 61 Pa. Super. 73, 81, and 
quot Cyc]. 


35. Wheeler v. Chicago, 24 Ill. 105, 
107, 76 AmD 736 [quot Montgomery 
v. Henry, 144 Ala. 629, 634, 39 S 507, 
1 LRANS 656, 6 AnnCas 965; In re 
Monsarrat, 3 Hawaii Fed. 636, 639; 
Peo. v. Humbracht, 215 Ill. A. 29, 34; 
Vale v. Messenger, 184 Iowa 553, 559, 
168 NW 281 (cit Cyc); Helena First 
Nat. Bank v. Neill, 13 Mont. 377, 382, 
34 P 180; State v. Mavrikas, 148 
Wash. 651, 269 P 805, 807]; Com. v. 
Powell, 249 Pa. 144, 150, 94 A 746 
[quot Cyc]; Jones v. Clifford Tp. 
School Directors, 41 Pa. Co. 387, 393 
[aff sub nom. Jones v. Boulter, 61 Pa. 
Super. 73, 81, and quot Cyc]. Sée 
Madison v. Daley, 58 Fed. 751, 753 
(‘where no public or private right is 
impaired’); Pleasant Grove Union 
School Dist. v. Algeo, 61 Cal. A. 660, 
661, 215 P 726 (“when no public or 
private right is lost’); Spring Creek 
Drain. Dist. v. Elgin, ete., R. Co., 249 
Ill. 260, 294, 94 NE 529 (‘violates no 
rights’); Ashley v. Three Justices 
Super. Ct., 228 Mass. 68, 70, 116 NE 
961, 8 ALR 1463 (‘‘where private 
rights are not directly concerned”’). 


36. Madison v. Daley, 58 Fed. 751, 
753 (“by such construction”); Spring 
Creek Drain. Dist. v. Elgin, etc., R. Co., 
249 Ill. 260, 294, 94 NE 529; Wheel- 
er v. Chicago, 24 Ill. 105, 107, 76 AmD 
736 [quot Montgomery v. Henry, 144 
Ala. 629, 634, 39 S 507, 1 LRANS 656, 
6 AnnCas 965; In re Monsarrat, 3 
Hawaii Fed. 636, 639; Peo. v. Hum- 
bracht, 215 Ill. A. 29, 34; Vale v. Mes- 
senger, 184 Iowa 5538, 559, 168 NW 
281 (cit Cyc); Helena First Nat. 
Bank v. Neill, 13 Mont. 377; 382, 34 P 
180; State v. Mavrikas, 148 Wash. 
651, 269 P 805, 807]; Com. v. Powell, 
249 Pa. 144, 150, 94 A 746 [quot Cyc]; 
Jones v. Clifford Tp. School Directors, 
41 Pa. ‘Co. 38%; 2393) Tak “subi nome 
Jones v. Boulter, 61 Pa. Super. 73, 81, 
and quot Cyc]. 


37. Spring Creek Drain. Dist. v. 
Elgin, ete, R. Co., 249 Ill. 260, 294, 
94 NE 529 [cit Peo. v. Chicago Sani- 
tary Dist., 184 Ill. 597, 604, 56 NE 
953; Wheeler v. Chicago, 24 Ill. 105, 
108, 76 AmD 736 (quot Montgomery 
v. Henry, 144 Ala. 629, 634, 39 S 507, 
1 LRANS 656, 6 AnnCas 965; Vale v. 
Messenger, 184 Iowa 553, 559, 168 NW 
281, 283 [cit Cyc]; Helena First Nat. 
Bank v. Neill, 13 Mont. 377, 383, 34 P 
180)]; In re Boulevard Theatre, ete., 
Co., 195 App. Div. 518, 186 NYS 430, 
432 [quot Cyc]; Battle v. Rocky 
Mount, 156 N. C. 329, 333, 72 SE 354 
[cit Cyc]; Com. v. Powell, 249 Pa. 
144, 150, 94 A 746 [quot Cyc]; Jones: 
vy. Clifford Tp. School Directors, 41 
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or when the provision in which it is found does 
not confer a private right?’ and the public inter- 
est does not demand a mandatory 
' As against the government, the word when used in 
statutes is to be considered as “may,” unless the 
contrary intention is manifest;#® and it also means 
when used by a legislature in a grant of 


“may” 
authority to a court.*1 


—[§ 8] (2) Phrases. 


“Tf he shall think 
“notice of such meeting shall be given,’’** “right 
[to join union or organize] ‘shall not be denied,’ ”’*4 


SHALL 


construction.®® 
be carried,’’>° 


right to maintain,”*® “shall appoint,’”’*7 “shall award 
to and render judgment for the claimant,’** “shall 
be ascertained by reference to a master,’*® “shall 
“shall be contracted,”’®+ 
deemed,’’>? “shall be dropped,”®* “shall . . . 
entitled to a final decree,’”’* “shall be exempt,”°® 
“shall be had before the referee,”°® “shall be intend- 


“shall be 
be 


ed,”®7 “shall be intended to be or shall be carried,’”*® 


fit,?42 


“shall always be open,”*® “shall and may have the 


Pa. Co. 387, 393 [aff sub nom. Jones 
v. Boulter, 61 Pa. Super. 73; 81, and 
quot Cyc]. See Pleasant Grove Union 
School Dist. v. Algeo, 61 Cal. A. 660, 
Gol, 215 PAi26°) State v..St. Louis, 
SSM OMe LO gh a wove Cad)ie Whs,, iat 
(both cases omitting “to any one’); 
Sheldon v. Sheldon, 100 N. J. Eq. 24, 
25, 184 A 904; State v. Barnell, 109 
Oh, St. 246, 256, 142 NE 611; Hess, 
etc., Engineering Co. v. Turney, 109 
Tex. 208, 210, 203 SW 593 (omitting 
“to any one’’). 


[a] “Is to be construed as merely 
permissive when no public benefit or 
private right requires it to be given 
an imperative meaning.’ Sheldon v. 
Sheldon, 100 N. J. Eq. 24, 25, 1384 A 
904 [cit Cyc]; State v. Barnell, 109 
‘Oh... St. 246, 256, 142 NE 611 [quot 
Gye]. 

38. Davis v. State, 75 Tex. 420, 433, 
12 SW 957; Norman v. Thompson, 30 
Tex. Civ. A. 537, 540, 72 SW 64. 


39, Davis v. State, 75 Tex. 420, 
433, 12 SW 957; Norman v. Thomp- 
ye 30 Tex. Civ. A. 537, 540, 72 SW 


40. Cairo, ete., R. Co. v. Hecht, 95 
We s168, 170, (24) tereds 423\ [eit UL S. 
v. Two Hundred and Sixty-Seven 
Twenty-Dollar Gold Pieces, 255 Fed. 
217, 220, and quot State v. Douglas 
County, 27 Nev. 469, 405, TP Os 4s 
Munro v. State, 223 N. Y. 208, 214, 119 
NE 444 (quot Peo. v. Simmons, 130 
Mise? 821, 226 NYS 397, 407) 1. 


[a] Such intention held not shown. 
—Cairo, ete., R. Co. v. Hecht, 95 U. 
S. 168, 170, 24 L. ed. 423; U.S. v. Two 
Hundred and. Sixty-Seven Twenty- 
Dollar Gold Pieces, 255 Fed. 217, 220; 
State v. Douglas County, 27 Nev. 469, 
475, 77 P 984. 


41. Com. v. Powell, 249 Pa. 144, 
151, 94 A 746 [quot Cycl; Anderson’s 
Appeal, 215 Pa. 119, 122, 64 A 443; 
Becker v. Lebanon, etc., St. R. Cor, 188 
Pa. 484, 496, 41._A 612 [quot Fagan v. 
Robbins, °96 Mla, 91) 117) S) 868) (866; 
In re Monsarrat, 3 Hawaii Fed. 636, 
639, and cit State v. Douglas County, 
27 Nev. 469, 473, 77 P 984; Munro 
Vaustate, 2238 N. Y: 208, 214, 119 NE 
444 (quot Peo. v. Simmons, 130 Mise. 
Soleo 39, 407) Keely vy: 
Rhoads, ii Pa. Dist.) 139 LA0NKs 
Spaulding v. At’tna Chemical Co., 98 
Vt. 169, 173, 126 A 588 (‘“‘such may be 
said to be the usual meaning”’’). 


42. Reg. v. Oxford, 4 Q. B, D. 245, 
_ 261. 

43. Holmes v. Royal Loan Assoc., 
128 Mo. .A, 329, 335, 107 SW 1005. 


44. Nashville R., ete., Co. v. Law- 
son, 144 Tenn. 78, 98, 229 SW 741 (as 
used in report of National War La- 
bor Conference Board). 

45. In re Smith, 152 Cal. 566, 571, 
(Bi dee Bale 


46. Brown v. Southern R. Co., 187 
Fed. 481, 484, 109 CCA 333. 

47. Pueblo County v. Smith, 22 
Colo. 534, 546, 45 P 357; Wentz’s 
App., 76 Conn. 405, 409, 56 A 625. 


[a] “May appoint” eaquivalent.— 
Pueblo County v. Smith, 22 Colo. 534, 
546, 45 P 357. 


48. Munro v. po C23 INe eR Sy 
214, 119 NE 44 


49. sone v. Aitna rc ae 
Co., 98 Vt. 169, 172,126 A 58 


50. Rosenstock v. Laue, 67 Misc. 
215 207 wee INI Ss ple 


Sl,, Doland) vy. Clark, 143 Cal. 176, 
ASS One Io. 


[a] In city charter, providing that 
no debt shall be contracted or created 
against the city, the text phrase held 
not to contain mandatory prohibition. 
Soe v..Clark, 143 Cal. 176, 183,76 
P 958; 


52. In re Barbour, 
445, 453, 173 NYS 276. 


[a] Transfer Tax Act, as amended 
by DL. (1916). .e° 551, providing that 
every person ‘“‘shall be deemed’ to 
have died a resident of New York 
upon having lived in New York a cer- 
tain period next preceding his death, 
held merely to raise disputable pre- 
sumption, which can be overcome by 
proof that decedent was not in fact a 
resident of such state. In re Bar- 
ee 185 App. Div. 445, 453,173 NYS 


185 App. Div. 


53. Westchester Golf Club v. Pink- 
ney, 43 Misc. 338, 341, 87 NYS 153. 


54. State Trust Co. v. McGuinness, 
(N. J. Sup.) 144 A.110, 112. 


55, Hickok’ 'v, ‘Thayer, “49 Vt. 372; 
374, 

56. In re Monsarrat, 3 Hawaii Fed. 
636, 638. 

57. Rosenstock v. Laue, 67 Misc. 


251, 252, 258, 122 NYS 525. 


58. Rosenstock v. Laue, supra. 

59. McKinnon v. McNeil, 42 N. S. 
5038, 522. 

60. Ex p, Whittington, 34 Ark. 394, 
398; Winne v. Cassale, 99 N. J. L. 
845, 347, 123 A 533; Clark v. Eliza- 
beth, (61) ON. a), ks. 565), OS lar 4 Om Aw 616, 
737; Peo. v. Syracuse, 59 Hun 258, 12 


NYS 890, 894; Williamson v. William- 
son, 2 Wohnsy (Cho GN oxen easi8e0 290" 
Harrison v. Wissler, 98 Va. Ae B00. 
36 SE 982; Reg. v. Oxford, 4 Q. Uy 
245, 257; Great Western R. oe Vv. 
Reg., 1 H. & B. 874, 877, 72 ECL 874, 
118 Reprint 663; York, etc., lacy KO a 
Reg: 1H. & Be 858, 861, 72 ECL 858, 
118 Reprint 657. See Ex p. Young, 49 
Tex. Cr. 536, 543, 95 SW 98 (dis. op. 
describing the phrase as “permissive 
words” but holding them imperative 
under certain circumstances). But 


—_—————— 


“shall be in the form,’’®® “shall be lawful,’®® “shall 
be let into possession,’’®! “shall be levied,”®? “shall 
be made returnable,’®* “shall be signed by the 


see cases supra § 6 note 50. 


[a] As discretionary.—(1) egal 
their ordinary acceptation, 2 eb 
ply a discretion or power.” . Clark v. 


Elizabeth, 61 N. J. L. 565, 581, 40 A 
616, 737. (2) “The language may, and 
ought to be understood as leaving to 
the court the exercise of that sound 
discretion which the nature of the 
case . might require.” William- 
son v. Williamson, 1 Johns. Ch. (N. 
No) BASS) 497 CS) ET he Swords eas. 

import a discretion. It is only where 
the subject-matter imperatively re- 
quires it that they can receive a dif- 
ferent construction.” Peo. v. Syra- 
cuse, 59 Hun 258, 12 NYS 890, 894. 


[b] “May” equivalent.—Ex 
Whittington, 34 Ark. 394, 398; Clark 
v. Elizabeth, 61 N. J. L. 565, 581, 40 A 
GIG, TST. 


[c] Meaning depends on subject- 
matter.—‘‘Prima facie those words 
import a discretion, and they must be 
construed as discretionary unless 
there be something in the subject- 
matter to which they are applied 

to shew that they are meant to 
be imperative.” Reg. v. Oxford, 4 Q. 
B. D. 245, 257. 


[d] Permissive only.—(1) “The 
words - are not - in public 
matters always indicative of a man- 
datory legislative purpose. Their ap- 
plication in that sense depends al- 
ways upon the legislative intent 
gathered from the entire context of 
the law, and in the absence of such an 
intent their use will be construed as 
permissive only.” Winne v. Cassale, 
99 ENS De 460,847, dos, “Ar Soa Cap 
“The words . are permissive on- 
ly and not imperative and it is a safe 
rule of construction to give to words 
used by the legislature their natural 
meaning. . there were any 
doubt upon this subject, other parts 
of the statute, referred to in the ar- 
gument, clearly shew that these 
words were intended to be permissive 
only.” =<York, 6ten uk (COs wauitest. eek 
& B. 858, 861, 72 ECL 858, 118 Reprint 
657. 


[e] “Substituting the word ‘may’ 
for the term ‘it shall be lawful’ it 
was only intended to shorten the stat- 
ute by using the word which in its 
ordinary signification had the same 
meaning as the term for which it 
was substituted.” Harrison v. Wiss- 
ler, 98 Va. 597, 600, 36 SE 982. 


[f] “Used in  contradistinction 
with ‘must’ or ‘shall.’ "—Ex p. Whit- 


tington, 34 Ark. 394, 398. 

61. Terwilliger v. Browning, ete., 
Se 193° App. Div. 628, 185 NYS: Ut, 
0. 


62. Morrison v. State, 181 Ind. 544, 
551, 105 NE 113. 

63. Farmers’, etc., Bank v. 
son, 3 Humphr. (Tenn.) 26, 2 


John- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


judge,”®* “shall be submitted to the electors,’ 
“shall be tried by a jury,’’®® “shall be void,’’®? “shall 
cause an issue to be made up,”®® “shall cause such 
work to be done,”®® “shall constitute a legal and 
valid eclaim,”’® “shall constitute the assignments of 
“shall deem it desirable,’’?? “shall direct 
the proper officer to give notice,”?* “shall dismiss 
eriminal appeals,’’** “shall exhibit,’7° “shall file with 
the circuit eourt,’*® “shall forthwith make an or- 
der,”’?* “shall ‘give bond with sufficient sureties,’ ’78 
“shall have her support,”"® “shall have power,”’° 
“shall have quiet possession of the land free from 
all encumbrances,’’®! “shall have the power,’’®? “shall 
have the right,’’’* “‘shall’ if it deems expedient, 
have such work done,”** “shall issue a mandamus,”®> 


error,“ 


64. Donnelly v. Smith, 128 Iowa 
257, 260, 103 NW 776. 


{a] Held directory.—The provi- 
sion of Code, § 242, that the record of 
the proceedings of the district court 
“shall be signed by the judge,” held 
directory only. Donnelly v. Smith, 
128 Iowa 257, 260, 103 NW 776. 


65. Massey v. Glenn, 106 S. C. 53, 
73, 90 SE 321. But see supra § 6 note 
81. 


66. Peo. v. Humbracht, 215 Ill. A. 
29, 34; Meade v. Meade, 111 Va. 451, 
453, 69 SE 330. 


67. Peo. v. Bailey, 
171 NYS 394, 395. 


Ca. Peon v wis 215 Ill. A. 
29, 34. 


69. Bock v. Sores 132 Kan. -533; 
bot gene. .P 357, See Rockwell v. 
Junction City, 92 Kan. 513, 517, 141 
P 299, AnnCas1916B 315. 


70, Munro v. State, 223 N. Y. 208; 
214, 119 NE 444. 


71. Hess, ete., Engineering Co. v. 
Turney, 109 Tex. 208, 210, 203 SW 593; 
Walker v. Hirsch Cooperage Co., 
(Tex. Commn. A.) 236° SW 710, 712. 


72. Challis v. Watson, [1913] 1 K. 
Ee Alen D0. 


73. State v. St. Louis, 318 Mo. 870, 
2S WwW (2d)" 713; F277. 


74. Peo. v. Simmons, 130 Misc. 821, 
226 "NYS. 397, 407; 


75. State v. Taylor, 208 Mo. 442, 
452, 106 SW 1023, 13 AnnCas 1058; 
State v. Talty, 166 Mo. 529, 559, 66 
Sw 361. 


76. Hudson Tp. v. Smith, 182 Ind. 
260, 265, 106 NE 359. 


77. State v. Grace, 
507, 1386 SW 670. 


{a] Directory and not mandatory. 
—In construing a statute, Kirby Dig. 
§ 2256, providing that “upon an in- 
dictment being found, if the defend- 
ant is not in custody or on bail, the 
court shall forthwith make an order 
for process to be issued thereon, des- 
ignating whether it shall be for ar- 
resting or summoning the defendant 

.”’ the court said: “The part of 
the statute directing that ‘the court 
shall forthwith make an order for 
process to be issued thereon’ is di- 
rectory merely and not mandatory.” 
State v. Grace, 98 Ark. 505, 507, 136 
SW 670. 


78. State v. Sooy, 38 N. J. L. 327, 
334. 


103 Misc. 366, 


98 Ark. 505, 


79. Re Doran, 25 OntWN 665. 


[a] Direction in will in the words 
of the text phrase held not to consti- 
tute specific charge on devise to re- 
mainderman. Re Doran, 25 OntWN 
665. 


r 


SHALL 


tender.”’?! 


trunreaitayiec © 


80. Noecker v. Woods, 259 Pa. 160, 
yh 102 A 507. But see supra § 6 note 


oon Northern Trusts Co. v. Row- 
land, ete., Mfg. Co., (Man.) [1921] 2 
WestWkly 709. 


82. Noecker v. Woods, 259 Pa. 160, 
166, 102 A 507. 


[a] “Shall” distinguished.—‘‘The 
words ‘shall have the power’ merely 
authorize; the word ‘shall’ is man- 
datory.” Noecker v. Woods, 259 Pa. 
160, 166, 102 A 507. 


83. Samuel Israelite Baptist 
Churchtitiy. Thomas, 107, Wa, 2535 1255; 
41 S 564. 


[a] Implies discretion.—‘‘The act 
of 1904 No. 56 p 135 provides that the 
judges of said courts, ‘shall have the 
right’ in cases: . . appealed to the 
wrong court to transfer said cause to 
the proper court, instead of dismiss- 
ing the appeal. AAS = thewtlaw 
reads, it is left to the sound ‘discre- 
tion of the court to transfer or to dis- 
miss.” Samuel Israelite Baptist 
Church v. Thomas, 117 La. 253, 255, 
41 S 564. 


84. Warner-Quinlan Asphalt Co. v. 
Montreal, 25 Que. K. B. 147, 154, 27 
DomLR 540 

85. Lew ieiute Bridge Co. v. Un- 
ion, ete.; Counties; 232 Pa. 255, 269, 
81 A 324 

86. Re McCarty, 47 Ont. L. 285, 


289, 53 DomLR 249 [aff'46 Ont. L. 405 
(such provision held not to render 
power of attorney inoperative upon 
constituent’s death) ]. 


87. Des Moines v. Manhattan Oil 
Co., 193 Iowa 1096, 1119, 184 NW 823, 
188 NW 921, 23 ALR 13822. 


[a] “Charter provision that the 
city council ‘shall pass’ an assessing 
ordinance when recommended by a 
board of public works was construed 


as meaning that the council may pass.| 


Des Moines v. Man- 
193 Iowa 1096, 1119, 


such ordinance.” 
hattan Oil Co., 


184 NW 823, 188 NW 921, 23 ALR 
1322. 
88. Jones v. St. Louis, ete., R. Co., 


(Mo.) 253 SW 737, 739. 


89. Bemis v. Guirl Drain. Co., 
Ind. 36, 52, 105 NE 496. 


[a] Held to mean “may so find.”— 
Bemis v. Guirl Drain. Co., 182 Ind. 
36, 52, 105 NE 496. 


90. Des Moines v. Manhattan Oil 
Co., 193 Iowa 1096, 1119, 184 NW 823, 
188 NW 921, 23 ALR 1322. 


91. Warner-Quinlan Asphalt Co. v. 
Montreal, 25 Que. K. B. 147, 153, 27 
DomLR 540. 


92. Webster D.; St. Louis, ete., R. 
Goer: Brown, 45 Okl, 148, 159, 144 P 
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“shall not be revoked by my death,”®® “shall pass,’ 
“shall read,’®* “shall so find,’®® “shall submit (a 
certain proposition) to said voters,’®® and “shall 


[§ 9] B. Preterit or Past Tense—1. In General. 
“Should” is the past tense of the verb “shall’’®? al- 
though it is said to be used as an auxiliary verb ei- 
ther in the past tense or conditional present.°* 
has “shall” in the present tense,°* so “should” in 
the past tense has various shades of meaning.®® 
Thus it may be employed merely as indicating fu- 
Also it may be employed as a word of 
obligation,®”? conveying the sense of,®* implying,®® 
importing,! or indicating? a duty,? or obligation* 


As 


93. Webster D. 
94. See supra §§ 1-8. 
95. Hubbard v. Turner Dept. Store 


Co., 220 Mo. A. 95, 100, 278 SW 1060. 


96. In re Sheard, 49 Ont. L. 320, 58 
DomLR 539, 543. See also supra § 2. 


[a] So construed in will.—‘‘Here 
the only word indicating futurity is 
the word ‘should’ with which the 
clause commences [and it] has 
plainly reference to futurity.” In re 
Sheard, 49 Ont L. 320, 58 DomLR 539, 
543. 


97. Durand v. New York, etc., 
Co., 65 N. J. L. 656, 666, 48 A 1013. 


98. State v. Connor, 74 Kan. 898, 
SUP) 703: 


99. Webster Int. D. [quot State v. 
Blaine, 45 Mont. 482, 485, 124 P 516]; 
Edgewater v. Liebhardt, 32 Colo. 307, 
309, 76 P 366; Scarborough v. Wal- 
ton, 36 Ga. A. 428, 430, 136 SE 830 
[cit Cye; Webster Int. D.]; DULAne 
v. New York, etc., R. Co., 65 N. J. 
656, 660, 48 A 1013; St. Louis, ee 
R. Co. v. Brown, 45 Ok. 143, 159, 144 
P 1075. See Williams v. Mt. Vernon 
Car Mfg. Co., 197 Ill. A. 271, 272. 


1. Kippenbrock vy. Wabash R. Co., 
270 Mo. 479, 485, 194 SW 50. 


2. Smith v. State, 142 Ind. 288, 293, 
41 NE 595. 


3. Edgewater v. lLiebhardt, 32 
Colo. 307, 309, 76 P 366; Scarborough 
v. Walton, 36 Ga. A. 428, 430, 136 SE 
830 [cit Cyc]; Williams v. Mt. Ver- 
non Car Mfg. Co., 197 Til: Ay 2717 272: 
Smith v. State, 142 Ind. 288, 2938, 41 
NE 595; State v. Connor, 74 Kan. 898, 
87 P 703; Kippenbrock v. Wabash R. 
Co., 270 Mo. 479, 485, 194 SW 50; Du- 
rand v. New York, etc., R. Co., 65 N. 
J. L. 656, 660, 48 A 1013; St. Louis, 
etc., R. Co. v. Brown, 45 Okl. 1438, 159, 
144 P 1075. 


fa] “Implies the performance of 
some .. . duty.’—Durand v. New 
Work; etc RY Co., 65 NJ. e656, 660, 
48 A’ 1013 [eit St. Louis, ete., R. Co. 
love 45 Okl. 148, 159, 144 PB 


“Duty” 19 C. J. p 841. 


4 Webster Int. D. [quot State v. 
Blaine, 45 Mont. 482, 485, 124 P 516]; 
Scarborough Vi Walton, 36 Ga. A. 428, 
430, 136 SE 830 [cit ‘Cyc; Webster 
Int. D.]; State v. Connor, 74 Kan. 
898, 87 P 40385 Kippenbrock v. Wa- 
bash R. Co., 270 Mo. 479, 485, 194 Sw 
50; Durand v. New York, ete., RACoy, 
GoaNe J. ok. 65:6) 66048) GAC 1013; St: 
Louis, ete., R. Co. v. Brown, 45 Okl. 
ee 159, 144 P 1075. See also supra 


R. 


[a] “Implies the performance of 
some obligation.”—Durand v. New 
York, etc., R. Co., 65 N. J. Li. 656, 660, 
48 A'1013 [cit St. Louis, ete., R. Co: 
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and not merely authority or discretion.® 
word used with frequency in instructions to advise 
the jury that it is their duty as jurors to find as 
and it has also been said to mean more 
but it may imply merely 
an obligation of propriety or expediency’ 


stated ;° 
than-simply advisory:;7 


moral obligation.® 
not express certainty.}° 


v. Brown, 45 Okl. 1438, 159, 144 P 
1075]. 

“Obligation” 46 C. J. p 846. 

5. Edgewater v. Liebhardt, 32 


Colo. 307, 309, 76 P 366; Scarborough 
v. Walton, 36 Ga. A. 428, 430, 136 SE 
830 [cit Cyc; Webster Int. D.]. 


[a] As not granting discretionary 
power but imposing duty.—(1) In 
construing the word as used in Laws 
1901, p. 387, c 106, § 8, providing that, 
on proof of certain facts to the coun- 
ty court, “it shall be determined 
whether territory ‘should’ be discon- 
nected from a city,’ the court said: 
‘“The words ‘determine’ and ‘should’ 
found therein do not authorize the 
court to do as it pleases. The statute 
is . mandatory and if. the 
conditions required . .. have been 
established, it becomes the duty of 
the court to enter a ‘decree disconnect- 
ing the territory from the city or 
“town.” Edgewater v. Liebhardt, 32 
Colo. 307, 309, 76 P 366. (2) Instruc- 
tion on comparative negligence, that 
recovery “should be diminished in 
proportion to the amount of fault at- 
‘tributable” to plaintiff, held not in- 
sufficient for failing to .use word 
“shall,’”’ the court saying: ' ““‘The word, 
‘should,’ implied duty or obli- 
gation, and, with its context, meant 
that it was ‘the duty of the jury to re- 
duce the damages in the proportion 
stated, and not merely that the jury 
were authorized or had_a discretion 
to do so.” Scarborough v. Walton, 36 
Ga. A, 428, 430, 136 SE 830. 


“Authority” 6 C. J. p 864. 
“Discretion” 18 C. J. p 1134. 


6. Kippenbrock v. Wabash R. Co., 
270 Mo. 479, 485, 194 SW 50. 


Louis, ete., R. Co. v. Brown, 
45 OuD ae 159, 144 P 1075. 


8. Webster D. [cit U. S. v. Stick- 
rath, 242 Fed. 151, 153, and quot State 
v. Blaine, 45 Mont, 482, 485, 124 P 
56H vr see Us s., etc, “rust. Co.r Vv. 
Delaware Western Constr. Co., (Tex. 
Civ. A.) 112 SW 447, 458 (holding 
term indicated election). 


“Propriety” 50 C. J. p 792. 

9. Webster D. [cit U. S. v. Stick- 
rath, 242 Fed. 151, 153]. 

“Moral obligation” 46 C. J. p 850 
note 6 [a]. 

10. Hubbard v. Turner Dept. Store 
Co., 220 Mo. A. 95, 100, 278 SW 1060. 

“Certainty” 11 C. J. p 75. 


11. Elliott v. Maves, 196 Ill. A. 
605, 608. See also supra § 7. But see 
infra note 17. 


{a] “In some connections, the 
words ‘should’ and ‘may’ have sub- 
stantially the same meaning. Elliott 
v. Maves, 196 Ill. A. 605, 608. 


“May” 39 C. J. p 1392. 

12. State v. Renfrow, 111 Mo. 589, 
598, 20 SW 299. 

“Might” see May § 7. 


13. U.S. v. Stickrath, 242 Fed. 151, 
153; Peo. v. Barkas, 255 Ill. 516, 526, 
99 NE 698; State v. Blaine, 45 Mont. 


In its ordinary meaning it does 
Again it has been held to 


-270, 274, 82 SE 910; 


‘fendant’s negligence, 


SHALL 


It is a 


or a 


482, 485, 124 P 516. 
Quincy, etc., R. Co., (Mo.) 18 SW (2d) 
401, 405. See also Ought, 46 C. J. p 
1154 text and note 13. 


[a] “Ought” synonymous.—Web- 
ster D. [cit U: S. v. Stickrath, 242 Fed. 
151, 153, and quot State v. Blaine, 45 
Mont. 482, 485, 124 P 516]; Peo. v. 
Barkas, 255 Ill. 516, 526, 99 NE 698. 


“Ought” 46 C. J. p 1154. 


14. Southern R. Co. v. King, 
Fed. 332, 336, 87 CCA (284; 
v. Savannah Electric Co., 15 


See Thompson v. 


160 
Barnett 
Ga. A. 
Peo, v. Barkas, 
255 Ill. 516, 526, 99 NE 698; Blyth v. 
Birmingham Waterworks, 11 Exch. 
781, 784, 156 Reprint 1047. 


[a] Interchangeable terms.—(1) 
“As related to the obligations of a 
citizen or an employee to discharge a 
duty imposed upon him by law, . 
the two terms may be deemed to “be 
legally interchangeable.” Barnett v. 
Savannah Electric Co.; 15 Ga. A. 270, 
274, 82 SE 910. (2) Use of “would” 
and not “should,” in instructions on 
degree of care, approved. Barnett v. 
Savannah Electric Co., supra [cit At- 
lanta v. Harper, 129 Ga. 415, 59 SH 
230]. 


15. Thompson vy. Quincy, etc. R. 


Co., (Mo.) 18 SW (2d) 401, 405. 


[a] Construed in instruction.—“If 
anything ‘should’ is a more inclu- 
sive word and casts a heavier burden 
on plaintiff than ‘could.’’”? Thompson 
v. Quincy, etce., R. Co., (Mo.) 18 SW 
(2d) 401, 405. 


“Could” see Can 9 C. J. p 1121 text |. 


and note 36. 


16. Sommers v. Allen, 
120, 122, 28 SE 787. 


“Entitled” 20 C. J. p 1272. 


17. Williams v. Mt. Vernon Car 
Mfe. Co., 197 IN. A. 271,272) Blliott 
v. Maves, 196 Ill. A. 605, 608; Smith 
v. State, 142 Ind. 288, 293, 41 NE 595; 
Lynch v. Bates, 139 Ind. ae 210, ae 
NE 806; St. Louis, ete., Co. 
Brown, 45 Okl. 143, 159, srk 'p 1075. 


[a] ‘‘More imperative than ‘may.’ ” 
—Smith v. State, 142 Ind. 288, 293, 41 
595; Lynch v. Bates, 139 Ind. 206, 
210, 38 NE 806; St. Louis, ete., R. Co. 
v. Brown, 45 Okl. 143, 159, 144 P 1075. 
See Peo. v. Barkas, 255 Ill. 516, 526, 
99 NE 698. 


[b] Substituting “may” for 
“should” erroneous.—(1) “In a _ per- 
sonal injury action based on the de- 
it is erroneous 
for the court to substitute the word 
may’ for ‘should’ in the defendant’s 
instruction, reciting the negligence 
charged in the declaration, and seek- 
ing to confine the negligence to that 
alleged.” Williams v. Mt. Vernon Car 
Mie2Co,, Lot TES PAY 2ralmonicome ean Evy: 
such modification the discretion of 
the jury was substituted for their 
duty.” Williams v. Mt. Vernon Car 
Mite. iGo. supra: Groin an action to 
recover a broker’s commission for 
procuring the exchange of property, 
where instructions requested by de- 
fendant, to the effect that under cer- 
tain conditions the jury ‘should’ find 
in his favor, were modified by the 


44 W. Va. 


be properly used for 
“ought”!3 or “would”’;14 and, on the other hand, it 
has been distinguished from “could, 15 “entitled, 16 
MAY Se “ought, 18 “will, 19 and emia 2920 


[§ 10] 2. Phrases, 
“damages should be diminished,’’?? “President . . . 
should be killed,”?* “should any of my children pre- 


“may, ity ‘or. “might’””*?) on 


“Could or should have seen,”?* 


court by substituting the word ‘may’ 


for the word ‘should,’ instructions 
held correct as requested.” Elliott v. 
Maves, 196 Ill. A. 605, 608. (4) 


“‘«Should’ and ‘may’ not having the 
same meaning as used in the instruc- 
tions requested.’ Elliott v. Maves, 
supra. (5) “The modification was not 
reversible error, although erroneous 
as not making it mandatory on the 
jury to find if they found the condi- 
tions named -to exist, it appearing 
that the case was not close on the 
facts, and that the jury were not 
misled by the _ error.’ Elliott v. 
Maves, supra. 

18. Webster Int. D. [quot State v. 
Blaine, 45 Mont. 482, 485, 124 P 516]; 
U. S. v. Stickrath, 242 Fed. 151, 153. 


[a] “Ought” and “should.’—(1) 
“Both words imply obligation, but 
‘ought’ is the stronger.’’ Webster Int. 
D. [quot State v. Blaine, 45 Mont. 
482, 485,124 P 516]. (2) “ ‘Ought’ is 
a stronger word than its frequently 
used synonym ‘should.’” U. S. v. 
Stickrath, 242 Fed. 151, 153. (3) 
“ Should’ may imply merely an obli- 
gation of propriety, expediency, etc.; 
‘ought’ denotes obligation of duty.” 
Webster Int. D. [quot State v. Blaine, 
supra]. To same effect U.S. v. Stick- 
rath, supra. 


“Ought” 46 C. J. p 1154. 


19. Hubbard v. Turner Dept. Store 
Co., 220 Mo. A. 95, 100, 278 SW 1060 
(“does not express certainty as the 
word ‘will’ sometimes does’’). 


“will” [40 Cyc 949]. 


20. Barnett v. Savannah Electric 
Co., 15 Ga. A. 270, 274, 82 SE 910. 


[a] “There is a broad difference 
between the meaning conveyed by the 
word ‘would’ and that imported by 
the word ‘should.’” Barnett v. Sav- 
annah Hlectric Co., 15 Ga. A. 270, 274, 
82 SE 910. 


21. Thompson vy. Quincy, etce., 
Co., (Mo.) 18 SW (2d) 401, 405. 


[a] In instruction proceeding on 
humanitarian theory, where text 
phrase was used and it was contend- 
ed that ‘or should” ought to have 
been omitted as misleading, the court 
said: “It is evident the jury did not 

In 


R. 


misunderstand the words. awe, 
the sense used it [should] compre- 
hends the thought of ‘ought to have 
seen.’ The instruction is not subject 
to the error thus charged.’ Thomp- 
son v. Quincy, etc., R. Co., (Mo.) 18 
SW (2d) 401, 405. 


22. Kippenbrock v. Wabash R. Co., 
270 Mo. 479, 485, 194 SW 50 (use of 
“should” approved in instruction). 


“foie U.S. v. Stickrath, 242 Fed. 151,. 


Statement by defendant ‘President 
Wilson ought to be killed. It is a. 
wonder some one has not done it al- 
ready,” held to constitute offense un- 
der Act Feb. 14, 1917, denouncing the 
offense of threatening to take the life. 
of the President, the court saying: ° 
“The mildest construction that can be 
put on the first of the quoted sen- 
tences is that ‘President W. should be 
te aes U. S. v. Strickrath, 242 Fed. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


decease me,”?4 “should be and become partnership 
assets,’’?5 “should be concluded thereby,”?* “should 
be disconnected, 27 “should be made, 28 “should be 
tshould exercise,”’?° 
“should have known,’?4 «should mean [stated sums] 
per month extra, 1982 “should my wife predecease 
me,”’®? “should not authorize an amount of bonds 
and stock equal to said sum,’’** “should one . . . 
die before the other,”** “ ‘should’ recover,”?® “should 


secured arheiver Or NOt? 


24 Re Sheard, 49 Ont. L. 320, 58 
DomLR 539, 543. 


[a] “Has plainly reference to fu- 
turity.”—In re Sheard, 49 Ont. L. 320, 
58 DomLR 539, 543. 


25. Doudell v. Shoo, 
424, 435, 129 P 478. 


[a] Averment in complaint, in ac- 
tion for partnership accounting, that 
certain real estate purchased “should 
be and become partnership assets,” 
held to mean that it should become 
such upon its acquisition, and not 
only when fully paid for. Doudell v. 
Shoo, 20 Cal. A. 424, 435, 129 P 478. 


26. Christie v. Thompson, 88 OkIl. 
8b, 211 P 513, 525; 


27. ##$j|Edgewater v. Liebhardt, 
Colo. 307, 309, 76 P 366. 


28. In re Grove St., 61 Cal. 438, 
449; Godchaux v. Carpenter, 19 Nev. 
415, 421, 14 P 140. 


[a] “A statement in a petition, 
[for street opening] that, in the opin- 
ion of the petitioners, an improve- 
ment ‘should be made’ is not in sub- 
stance the same as a statement that, 
in the opinion of petitioners, ‘the 
public interests require the improve- 
ment should be made.’” In re Grove 
St., 61 Cal. 438, 449 [quot Gedchaux 
Be Carpenter, 19 Nev. 415, 421, 14 P 
140]. 


20 Cal. A. 


32 


29.» Toner vy. ‘Taggart, 6. Binn. 


(Pa.) 490, 496. 


[a] Held not to have reference to 
future act.—Toner v. Taggart, 5 Binn. 
(Pa.) 490, 496. 


30. Southern R. Co. v. King, 
Fed. 332, 336, 87 CCA 284. 


[a] “*Would exercise’ is equiva- 
lent.”—Southern R. Co. v. King, 160 
Fed. 332, 336, 87 CCA 284 (in instruc- 
tion on degree of care required). 


31. Durand v. New York, etc., 
Co., 65 N. J. L. 656, 657, 48 A 1013. 


[a] Held not equivalent to “should, 
by the use of due care, have known.” 
—Durand v. New York, etc., R. Co., 
65 N. J. L. 656, 657, 48 A 1013 (in- 
struction, using text phrase instead 
of last above quoted phrase, held 
properly refused). 


32. Hubbard v. Turner Dept. Store 
Co., 220 Mo. A. 95, 100, 278 SW 1060. 


[a] Telegram to prospective em- 
ployee offering him stated sum per 
month and “part of profits that 
should mean from twenty-five to fifty 
dollars per month extra,’ held not to 
establish contract to pay bonus; the 


160 


R 


court saying: “The verb ‘should,’ 
does not express certainty as 
‘will’ sometimes does... . It is 


nothing more than an expression of 
opinion with no definite assurance 
that such would be the result.” Hub- 
bard v. Turner Dept. Store Co., 220 
Mo. A. 95, 100, 278 SW 1060. 


33. In re Gautier, (Man.) [1920] ti 
WestWkly 1005, 1007. 


S. -U. S., etc., Trust Co. v. Dela- 
ware Western Constr. Co., (Tex. Civ. 
A.) 112 SW 447, 449. 

[a] Indicating election.—Where a 
contract for construction work for a 


SHALL—SHAM 


be,’’?® “verdict 


SHAM.+4 
terfeit ;*° 


railroad stipulated that the railroad 
would pay a specified sum for the 
work, with the option of paying the 
same in its bonds and stocks author- 
ized by the Railroad Commission, and, 
in case the Commission “should not 
authorize an amount of bonds and 
stocks equal to said sum,” the con- 
tractor would accept in full satisfac- 
tion such an amount as the Commis- 
sion authorized, etc., it was held the 
contractor could demand no more 
stocks and bonds than the Commis- 
sion authorized, the court saying: 
“By the term ‘should,’ as used in that 
connection, it was evidently meant 
such an amount as the Commission 
elected to authorize.” U. S., ete, 
Trust Co. v. Delaware Western 
yar Co:- (Tex. Civ. AS) 14:2) (Siw: 


35. Robinson vy. Eardley, [1915] 1 
Ch. 302, 304. 


36. Sommers v. Allen, 44 W. Va. 
120, 122, 28 SE 787. 


[a] Held not tantamount to “ ‘en- 
titled’ to recover.”—Where an affi- 
davit of attachment “says that the 
affiant believes that plaintiffs ‘should’ 
recover instead of ‘entitled’ to recov- 
ern: ‘should’ may mean merely 
the expression of the affiant’s opin- 
ion.” Sommers v. Allen, 44 W. Va. 
120, 122, 28 SE 787. 


37. Gardiner v. Sacawe: 182 Mass. 
pe ve 65 NE 851 


Os) 8Vie Babine 
528 99 NG 698. 


[a] Held to invade jury’s province. 
—In a prosecution for homicide, an 
instruction ‘“‘The jury . . are not 
required to believe the testimony of 
the defendant or defendants, and 
should not do so, if the jury after 
fairly and impartially considering all 
the evidence, believe such de- 
fendant or defendants has or have 
willfully and knowingly testified 
falsely to any matter material to the 
issues,” held erroneous, the court say- 
ing: “It is a plain invasion of the 
province of the jury to tell them what 
they should or should not do under 
such circumstances.” Peo. v. Barkas, 
255 Ill. 516, 525, 526, 99 NE 698. 


39. Wallace v. Boston, etc., R. Co., 
12 N. H. 504, 512,57 A; 913. 


[a] Held not to mean “there must 
be.”—Wallace v. Boston, etc., R. Co., 
U2 IN. He 5047 °5125 57 Ao 913. 


40. Scarborough v. Walton, 36 Ga. 
A. 428, 429, 1386 SE 830. 


41. Kippenbrock v. Wabash R. Co., 
270 Mo. 479, 485, 194 SW 50 (use or 
“should’”’ approved in instruction). 


42. St. Louis, etc., R. Co. v. Brown, 
45 Okl, 148, 159, 144 P 1075. 


43. Peo. v. Barkas, 255 Ill. 516, 
525, 99 NE 698; Liyneh v. Bates, 139 
Ind. 206, 209, 38 NE 806; State vi 
Renfrow, 111 Mo. 589, 596, 20 SW 299; 
State v. Young, 105 Mo. 634, 638, 16 
SW 408; State v. Young, 99 Mo. 666, 
676, 12 SW 879. See Smith v. State, 
142 Ind. 288, 292, 41 NE 595 (where 
phrase was “should consider’); St: 
Louis, ete., R. Co. v. Brown, 45 Okl, 
143, 159, 144 P 1075 (“they [the jury] 
should ees Ds 


255 Ill. 516, 


they leave issue,”*? “the jury .. . 
[believe defendant’s testimony],’?% “there should 
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should not 


‘should be diminished in 


proportion to the amount of fault attributable,’ ’”’*° 
“your verdict should be for,”’4! “you should reduce 
his damages,”’*? and “you [the jury] should take 
into consideration.” ** 

[§ 1] A. As Adjective. Bogus;4**® coun- 
false ;*7 


feigned;*® pretended;4® wun- 
[a] Use in instruction criticized. 
—(1) “It has sometimes been said 


that the word ‘should’ in such charge 

is of too imperative a character.” 

Smith v. State, 142 Ind. 288, 293, 41 

NE 595. To same effect Lynch v. 

Bates, 139 Ind. 206, 210, 38 NE 806 

[cit St. Louis, ete., R. Co. v. Brown, 

45 Okl. 143, 159, 144 P 1075]. (2) 

“The expression ought to be: ‘It is 

the duty of,’ or, ‘It is the province 

of,’ or, ‘The jury ought to,’ or, ‘The 
jury may’ consider, etc. And we are 
inclined to think that it might be bet- 
ter to use such permissive form rath- 
er than the seemingly imperative 
form here used.” Smith v. State, su- 
pra (but holding instruction did not 
invade jury’s province). (3) “The 
word used ought to be ‘may’ and not 

‘should.’’”’ Lynch v. Bates, 139 Ind. 

206, 210, 88 NE 806. (4) “The use of 

the word ‘should’ in that connection 

seems, in some measure, to invade the 

province of the jury.” Lynch v. 

Bates, supra. To same effect State 

v. Young, 99 Mo. 666, 676, 12 SW 879. 

But see State v. Young, 105 Mo. 634, 

638,16 SW 408; State v. Renfrow, 111 

Mo. 589, 596, 20 SW 299 (both cases 

disapproving view of Sherwood, J., in 

105 Mo. 634, 638, supra, and approv- 

ing use of “should” in instruction). 

44. Sham: 

Answer or plea see Pleading §§ 224, 
225. See also Bonds § 134 ies: and 
note 86; Mortgages § 16 

Defense as affecting right ‘e amend 
see Pleading § 713 

Pleading see Eloadink § 82. 

Reply see Pleading § 406 text and 
notes 32, . 

See also Pseudo 50 C. J. p 844 text 
and note 61. 

45. Williams v. Terr., 13 Ariz, 27, 
33, 108 P 248, 27 LRANS 1032. 

[a] “ ‘Bogus’ is defined as. . 
‘sham.’ "—Williams v. Terr., 13 ‘Ariz. 
27, 38, 108 P 248, 27 LRANS 1032. 

“Bogus” 8 C. J. p 1138. 

46. Webster D. [quot Nichols vy, 
Jones, 6 HowPr (N. Y.) 355, 356]; 
Webster New Int. D. [quot Williams 
v.Terr., 13, Ariz.-27,;33, 108. P 243527 


LRANS 1032]; Seward v. Miller, 6 
HowPr (N:, Y.) 312, 318: ‘ 
see Counterfeiting 


“Counterfeit” 
a 


47. Webster D. [quot Nichols v. 
Jones, 6 HowPr ‘(N. Y.) 355; 356]; 
Webster New Int. D. [quot Williams 
vi Terr.,. 13, Ariz, 2% 1333) LOS ee ede 
27 LRANS 1032]; State v. Weber, 96 
Minn. 422, 424, 105 NW 490, 113 Am 
SR 630; Salter v. Reilly, (N. J. Ch.) 
147 A 778, 779; Seward v. Miller, 6 
HowPr (N. Y.) 312, 313; Germofort 
Mies Co. ve Castles, "9% So Co sooo. 
81 SE 665 [cit Cyc]. 


[a] “Synonymous with ‘false,’ »— 
State v. Weber, 96 Minn. 422, 424, 105 
NW 490, 113 AmSR 630; Germofort 
Mfg. Co. v. Castles, 97 S. C. 389, 393, 
81 SE 665 [cit Cyc]. 


“False”? 25 C. J. p 435. 


48. Webster New Int. D. [quot 
Williams v. Terr., 13 Ariz. 27, 33, 108 
LEP rari LRANS 1032]. 


49. Webster D. [quot Nichols v. 
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real;°° and it has been:said to connote unfounded 


allegations.° 


[§ 2] B. As Noun. It is given the primary mean- 
ing of°? that which deceives expectation;°? hence 
any trick or fraudulent device that disappoints ;°* 
a humbug,°® imposition,®® or make-believe.®? 


SHAMELESSNESS. An elastic term? like “pru- 


rienecy,”°® and “seandal.’’®° 


SHANTY. A hut or mean dwelling; 
building of rough and flimsy character.®! 


SHAPE.°? 


g., tees, angle bars, bulbs, ete.°? 
SHARE. 


Jones, 6 -HowPr (N. Y.) 355, 356]; 
Webster New Int. D. [quot Williams 
VeLLCrinn howALIZ. 2isucon OS 24827 
LRANS. 1032]; Seward v. Miller, 6 
HowPr GN. Y;) 312, 313: 


“Pretended” 49 C. J. p 1341. 


50. Webster New Int. D. [quot 
Williams v. Terr., 13 Ariz. 27, 33, 108 
P 243, 27 LRANS 1032]. 


51. Salter v. Reilly, (N. J. Ch.) 147 
A. 778, 779; Penrose v. Absecon Land 
Co.; 94 .N. J.-Bq. 436, 120 A. 207, 


[a] “The very word ‘sham’ con- 
notes [in P. L. (1915) p 185 § 4] un- 
founded allegations of fact.” Pen- 
rose v. Absecon Land Co., 94 N. J. 


Eq. 436, 120 A 207 pquce Salter v. 
Helly (N. J. Ch.) 147 A 778, 779]. 
52. Williams ‘v. Terr., 13 Ariz. 27, 


80) 108 P5243; 27 LRANS 1032. 


53. Webster New Int. D. [quot 
Williams v. Terr., supra]. 

54. Webster New Int. D. [quot 
Williams v. Terr., supra]. 

“Device” 18 C. J. p 1032. 

“Fraudulent” 27 C. J. p 393. 

~ Prick” [38 Cyc 1993]. 

55. Webster New Int. D. [quot 


Williams v. Terr., 13 Ariz. 27, 33, 108 
P 243, 27 LRANS 1032]. 


“Humbug” 30 C. J. p 476. 


56. Webster New Int. D. [quot 
Williams vy. Terr., 13 Ariz. 27, 33, 108 
P 243, 27 LRANS 1032]. 


“Imposition” 31 C. J. p 258. 


57. Webster New Int. D. [quot 
Walliams wv. Terr:,-13 Ariz, 27, 33), 108 
P 243, 27 LRANS 1032]. 


58. MacDonald v. Sun Printing, 
etc., Assoc., 45 Misc. 441, 446, 92 NYS 
37. 


59. MacDonald v. 
etc., ASsoc., Supra. 


“Pruriency” 50 C. J. p 844. 


60. MacDonald vy. Sun Printing, 
etc., Assoc., supra. 


[a] In libel action.—Where a crit- 
ic published of a book and its au- 
thor that they were a “scandal” and 
“shameless,” under circumstances 
that would not justify the charges be- 
yond question, held for the jury to say 
whether the inferences drawn by the 
critic from the facts were reasonably 
possible, and therefore permissible. 
MacDonald v. Sun Printing, etc., As- 
soc., 45 Misc. 441, 446, 92 NYS 37, 


“Scandal” 56 C. J. p 135. 
61. Century D. 
[a] Held “shanties.”—A double- 


Sun Printing, 


A technical word applied to certain 
standard products of structural steel material—e. 


{§ 1] A. As Noun—1. In General.®* 


SHAM—SHARE 


Given its ordinary and usual meaning,®® the word 


ordinarily signifies a part,®® or a definite portion®? 


mon.®8 


of a thing owned by a number of persons in com- 


[§ 2] 2. Relating to Associations or Companies.®® 
In this sense, it has been described as an interest 
measured by a sum of money and made up of vari- 


ous rights contained in the contract;*°. and it may 


a temporary 


be defined as one of the whole number of equal parts 
into which the capital stock of a trading company 
or corporation is or may be divided;‘! the division 
of its capital into units;*? the quantum of interest 
in a company;7* but it has also been distinguished 


from “interest’’;7* and in a special instance it has 


boxed, stripped house, about thirty 
by fifteen feet, with an ell attach- 
ment, and four or five appurtenant 
buildings, such as a smokehouse, two 
or more privies, and an old stable or 
woodhouse, held to be “shanties,” 
within the meaning of a covenant in 
a deed to a railroad company not to 
erect shanties on the land conveyed. 
Grubbs v. Louisville, ete., R. Co., 123 
SW 1195, 1196. 


“Dwelling” 19 C. J. p 843. 
Buty ot C.soEeDEseos 
62. See also Form 26 C. J. p 981. 


“Sheared shapes”? see Customs Du- 
ties § 32 note 17 [f] (5). 


63. U.S. v. Buehne Steel Wool Co., 
154 Fed. 93, 94. 


[a] Included in “design.”—Heath 
v. Rollason, [1898] A. C. 499, 501, 67 
LPS Oh G6 oo Lae Dp: eNeis,, Ly eke 
veal, Senators 


“Angie bars” 2 C. J. p 1346. 
“Design” 18 C. J. p 970. 


64. See also Agriculture § 65 note 
17 [b] (agreement to raise crop on 
shares as not giving lien); Crops §8§ 
9-16 (raising crop on shares). 


65. Turner v. Balfour, 62 Conn. 89, 
91, 25 A 448; Cook v. Cook, 167 Rhee 
723, 146 SE 548, 550. 


66. Turner v. Balfour, 62 Conn. 89, 
91, 25 A 448; Cook v. Cook, 167 Ga. 
723, 146 SE 548, 550 [quot Cyc]; In 
re Smith, 117 Nebr. 776, 223 NW 17, 
20k" Orameve Peircewis No muog. ool, 
394, 67 A 1053; Lewis’ App., 108 Pa. 
133, 137; Rankin’s Est., 41 Pa. Super. 
410, 414. 


[a] “Part” synonymous.—Oram v. 
Peirce, 73 N.—J.. Eq. 391, 394, 67 A 
1053; Lewis’ App., 108 Pa. 133, 137 
[quot Rankin’s Est., 41 Pa. Super. 
410, 415]. 


“Part” 46 C. J. p 1384. 


67. Turner v. Balfour, 62 Conn. 89, 
91, 25. A 448; Cook y. Cook, 167 Ga. 


723, 146 SH 548,550 [quot Cyc]; In 
re Smith, 117 Nebr. 776, 223 NW 17, 
20%) Lewis’ Atpp:., 108 Pas i338) 137; 


Rankin’s Est., 41 Pa. Super. 410, 414; 
National Trustees, etc., Co. v. O’Con- 
nor, 2) Austr: (Cla 60. Gite 


[a] “ ‘Portion’ and ‘share’ are con- 
vertible terms.”—1 Jarman Wills 309 
[quot Rankin’s Hst., 41 Pa. Super. 
410, 415). 


[Poy] eee Se ontion ie ees frequently 

» synonymous.’—Lewis’ App., 

108 Pals3,< beijelquoteRrankiniss hist. 
41 Pa, Super. 410, 415]. 


[ce] “‘Portion’ is equivalent.”— 
National Trustees, ete., Co. v. O’Con- 


been held synonymous with “unit.”7° 


nor, 2c eAustrsiCs anh e6Os lots 
“Portion” 49 Cc. Se Delos. 


68. See cases supra notes 66, 67. 
[a] “It contemplates something 
owned in common by two or more 


persons and has reference to that 
part of the undivided interest which 
belongs to some one of them.” Turn- 
er v. Balfour, 62 Conn. 89, 91, 25 A 
448 [quot Rankin’s Est., 41 Pa. Su- 
per. 410, 414]. 


69. See also Stock [36 Cyc 1302]. 


Banks and Banking §§ 31-59, 592- 
602 (shares of bank stock). 


Corporations §§ 506-515 (shares of 
stock). 


Partnership §§ 61-75, 89-103 (shar- 
ing profits or losses or both as indi- 
eating relation); §§ 854-876 (deter- 
mination and disposition of shares on 
dissolution). 


“Shares” and “stock” distinguished 
see Corporations § 506 text and notes 

70. Borland v. Steel, [1901] 1 Ch. 
279, 288 [quot Permanent Trustee 
Co. v. Palmer, 42. Austr. C. L. R. 277; 
286]. 


71. Century D. [quot Continental 
Securities Co. v. Interborough Rapid 
Transit Co., 165 Fed. 945, 963]. 


72. Lyman vy. Southern R. Co., 149 
Va. 274, 141 SE 240, 242. 


73. Thornley v. Tilley, 
CLR oe 


74. Lapish v. Braithwaite, 93 L. J. 
Ke BY 1h23, 1126; 


[a] “ ‘Interest’ not synonymous.”— 
Lapish v. Braithwaite, 93 L. J. K. B. 
1123, 1126. 


[b] “he expression ‘interest’ is 
introduced in contradistinction to 
‘share.’ ”’—-Lapish v. Braithwaite, 93 
L. J. K. B. 1123, 1126 (in statute dis- 
qualifying municipal officers who 
have “any share or interest in any 
contract or employment with, by, or 
on behalf of the council’). 


“Interest” equivalent.—See Inter- 
est 33 C. J. p 261 text and notes 10— 
13 [a]. 

“Interest”’ 

os 
351. 

[a] Im indictment for unlawful 
use of mail.—Where it was contended 
“that the allegation in the indictment 
that it was part of the scheme that 
the defendants would sell units or 
shares is too indefinite to be 
valid,” the court said: ‘We think it 
is plain that the use of the word 
‘or’ in this connection simply means 


36 Austr. 


36°C. J. p 261. 
Chews Var S.. OC ed miedsa 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


Phrases: 


“Bonus 


“shares and_ securities,’’®3 
me,’’>* “shares . 


and “units or shares.’”’8§ 


[§ 3] 3. Relating to Estates and Inheritances. 
Used specifically in connection with estates and in- 
heritances,°® the word may be defined as one of the 
parts into which a sum of money or other devisable 


‘units’ and ‘shares’ 
Chew v. U. S., 9 


that the words 
are synonymous.” 
F. (2d) 348, 351. 


76. Executor Trustee, etc., 
Deputy Federal Taxation Comr., 
Austr Cs aR. 4 299) 81-25 


[a] Described as “the result of 
dividends or bonuses on shares pre- 
viously held” and “taxable on their 
paid-up value, just as much as if the 
amount treated as paid up were di- 
rectly distributed in money divi- 
dends.’’ Executor Trustee, etc., Co. v. 
Deputy Federal Taxation Comr., 41 
Austr; ©¢) i: R.7299, 312 (construing 
Income Tax Assessment Act 1922- 
1925 § 16 (b) ii). 


“Bonus” 9 C. J. p 135. 


77. Williamson’s Tivoli Vaudeville 
v. Federal Taxation Comr., 42 Austr. 
C. L.-R. 452, 462. 


[a] Where one “owed the company 
the whole subscription money.”—wWil- 
liamson’s Tivoli Vaudeville v. Fed- 
eral Taxation Comr., 42 Austr. C. L. 
R. 452, 462. 


78. Taylor v. Reid, 42 Austr. C. L. 
R. 371, -380. 


Cosneve 
41 


79. Williamson’s Tivoli Vaudeville 
v. Federal Taxation Comr., 42 Austr. 
Cc. L. R. 452, 463. 

{a] “That is to say . . shares 


on which you are to be subject to no 
eall.”” Williamson’s Tivoli Vaudeville 
v. Federal Taxation Comr., 42 Austr. 
Cc. L. R. 452, 468. See also Corpora+ 
tions § 1286 (assessment on fully 
paid-up stock). 


80. Rubas v. Parkinson, 64 Ont. 
L. 87, 91, [1929] 3 DomLR 558. See 
also Corporations §§ 559-586. 


{a] “A somewhat indefinite term, 
having a commercial or popular rath- 
er than a strictly legal import. . 5 
If a preference of any character 
whatever is given to the holder of a 
share, the circumstance that in other 
respects he is deprived of the usual 
rights belonging to a holder of com- 
mon shares does not prevent his 
shares from being properly designat- 
ed as preference shares.” Rubas v. 
Parkinson, 64 Ont. L. 87, 91, [1929] 3 
DomLR 558. 


81. Marston v. Gould, 69 N. Y. 220, 
225; Parker v. Pullman, 24 Misc. 505, 
507, 53 NYS. 839. 


{a] It “is an interest in the profits, 
as profits, and implies a participation 
in the profits and losses.’ Marston 
Va, Gould, 69" N. -¥.9 2205) 2257 jiquot 
Parker v. Pullman, 24 Misc. 505, 507, 
53 NYS 839]. 


82. Lapish v. Braithwaite, 93 L. J. 
K. B. 1123, 1124,..1128. 


83. Halsey v. Pechell, 39 T. L. R. 
144, 145. 
o* Mallam vy. McFie, [1912] 1 Ch. 
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shares,”7® 
shares,”** “dividends on shares, "78 “fully paid-up 
shares, "79 “nreference shares,”5 “share in the net 
profits,”*? “share or interest in any contract,’”’’? 
“shares 
. . now standing in his name,”8® 
“sharing of gross returns,”’®® “sharing of profits,’”’87 


SHARE 


“contributing 


belonging to 


euished from 
Phrases: 


85. Cuninghame vy. Glasgow Bank, 
4 App. Cas. 607, 614 [quot Permanent 
Trustee Co. v. Palmer, 42 Austr. C. 
GaRe 20%, 292): 


86. Tyson v. 
120 NW 940, 942 


[a] gharing of profits’ distin- 
guished.—"The sharing of gross re- 
turns with or without a common in- 
terest in property from which the re- 
turns come does not amount to a 
sharing of profits.””’ Tyson v. Bryan, 
(Nebr.) 120 NW 940, 942. 


87. Tyson v. Bryan, 84 Nebr. 202, 
120 NW 940, 942. 

“Sharing of gross returns” distin- 
guished see supra note 86. 


yen 84 Nebr. 202, 


88. Chew v. U. S., 9 F. (2d) 348, 
351. 
89. See cases infra this section. 


Descent and Distribution §§ 25-110 
(persons entitled and their respective 
shares). 


90. Cook v. Cook, 167 Ga. 723, 146 
SE 548, 550 [quot Cye (where “‘divisi- 
ble’ is used for “devisable’’)]; De 
Nottebeck v. Astor, 13 N. Y. 98, 102. 


91._ Small v. Small, 242 Pa. 235; 
237, 88 A 1014, AnnCas1915B 572. See 
Lewis’ App., 108 Pa. 133, 136. 


Wills [40 Cyc 1483-1497 (construc- 
tion of beneficiaries’ shares) ]. 


92. Jones v. Gane, 205 Mass. 37, 
45, 91 NE 129. 


[a] “When used to mark out an 
inheritance in an estate, the words 
‘the share’ do not import that there 
is something more, outside of and be- 
yond it, to be otherwise and else- 
where pointed out, but indicate to- 
tality.” Jones v. Gane, 205 Mass. 37, 
44, 91 NE 129. 


93. Jones v. Gane, 205 Mass. 37, 44, 
91 NE 129. See In re Smith, 117 Nebr. 
776, 223 NW 17, 20; Matter of Hoff- 
man, 201 N. Y. 247, 253, 94 NE 990; 
Miller v. Douglass, 192 Wis. 486, 496, 
213 NW 320. 


[a] Whole portion.—‘‘When ‘the 
share’ of another in an estate is 
spoken of, the natural thought is of 
the whole and complete portion or 
fraction, which is to be received.” 
Jones v. Gane, 205 Mass. 37, 44, 91 
NE 129. 


[b] Held to include income as 
well as corpus.—In re Smith, 117 
Nebr. 776, 223: NW 17, 20° Milker: v. 


ee aee 192 Wis. 486, 498, 2183 NW 
320. 


[c] Has reference to principal.— 
Where testator bequeathed legacies 
to each of his two nieces and to his 
sister, which legacies were to be held 
in trust during their lifetime, with 
the provision that, in case of the 
death of either without issue, then 
the share of such decedent should 
go over, the court said: “The word 
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thing may be divided;®° and it is said to import 
naturally all that a legatee takes under a will;° 
to indicate totality;°? and to refer to the whole and 
complete portion or fraction,®* including both realty 
and personalty.°* 
“nart,”9® and “portion”;°® but it has been distin- 
“amount,”?7 


Tt it is said to be equivalent to 


“Original share in the land,”®*® “share 
and portion of my estate,”®® “share of a child,’’* 
“share of him who shall first decease, 
such child or children,’’? “their share,”* “the same 
share,”® “the share or part so belonging to my es- 


72) “share OL 


‘share’ however inapt had reference 
to the principal of the trust.” Mat- 
ter of Hoffman, 201 N. Y. 247, 253, 
94 NE 990. 


{(d] Includes future interest.—A 
deed of trust reserved part of income 
to donors for life, and gave balance 
to their children equally, on donors’ 
death trust to terminate, and princi- 
pal to be equally divided among chil- 
dren, interest of child predeceasing 
donors to go to his children or, if no 
children survive, be divided among 
surviving donees, and gave each of 
donees right to dispose of, by will, 
one-half of his share of income and 
principal, and any accretions, held, 
that word ‘‘share” includes both pres- 
ent and future interests which donee 
would be entitled to enjoy if it sur- 
vived donors. Miller v. Douglass, 192 
Wis. 486, 496, 213 NW 320. 


94. Abbott v. Essex Co., 18 How. 
COWS) 7 202)0 2116; Hom lgved.e3 bee 


95. See supra § 1. 

96. See supra § 1. 

97. Jones v. Gane, 205 Mass. 37, 
435/91) NE129; 

{a] Construing residuary clause, 


the court said: ‘No intelligent per- 
son can be assumed to have used 
‘share’ under the misapprehension 
that it was synonymous with 
‘amount.’’’ Jones v. Gane, 205 Mass. 
37, 43, 91 NE 129. 


98. Hoysted v. Federal Taxation : 
Comrs, 27 sear a Clu Ls Ri 4005 407% 
(construing Lan Max Assessment 
Act [1910-1916] < 38 subs 8). 


99. Lewis’ App., 108 Pa. 133, 136. 


1s (Ai “v. bvans, Lie ewow Aqeeloe 
718, 91 SW 1022. 


[a] Held applicable to realty only. 
—Rev. St. 1899, § 2944, provides that, 
when the husband shall die leaving a 
child or children or other descend- 
ants, the widow, if she has a child or 
children by such husband living, may, 
in lieu of dower of the one-third part 
of the lands for life, elect to be en- 
dowed absolutely in a share of such 
lands equal to the share of a child 
of such deceased husband. “The 
‘share of a child’ referred to means 
its share in the real estate alone, not 
its interest in the personalty.” Hill 
Vv. Rat 114 Mo. A. 715, 718, 91 SW 
1022. 


2. Abbott v. Essex Co., 18 How. 
CURSS) «202, 2165015) taped asose 


3. Jacob Tome Inst. v. Shipley, 
102 Md. 642, 647, 62 A 1042. 


4 Cook v. Cook, 167 Ga. 728, 146 
SE 548, 550. 


5. Jones v. Gane, 205 Mass. 37, 44, 
NE 129. 


[a] “These words imply entirety 
and finality.’—Jones v. Gane, 205 
Mass. 37, 44, 91 NE 129. 
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tate,”® and “the share which he would have had.”? 


[§ 4] B. As Verb. The verb, used intransitive- 
ly,* means to enjoy with others;® to have a part 
or share in;*® to have a portion of;1! to partake 
of,1? with others;1* to participate;t+ and transi- 
tively, to divide in a certain proportion,!® not neces- 
sarily equally.t® 


Phrases: “Agreement to ‘share’ the commis- 
sions,”!7 and “share in the proceeds of prostitu- 
tion.” 1® 


[§ 5] C. Used Adjectively. The word is some- 
times used adjectively!® as in the phrases, “share 
broker,”?° “share capital,”?1 “share contract,’?? 
“share cropper,””? and “share tenants.”?* 


SHARE AND SHARE ALIKE.?® 
SHAREHOLDER.?* 

SHARE JOBBER.?? 

SHARE OF STOCK.?® 


SHARP. In a physical sense, a mere relative 
term,?® commonly applied in reference to the cutting 
edge of a knife or razor, to the tooth of a man or ani- 
mal, or to the prow of a ship;*° hence defined as 


SHARE—SHAVE 


having a fine cutting edge or point;*! also used to 
express capability of biting into. In a mental 
sense, acute of mind; keenly alive to one’s inter- 
ests; hence barely honest; shrewd.** 


Phrases: “Sharp angles,”** “sharp, dangerous 
weapon,’”’*> “sharp instrument,”°® and “sharp prac- 
tice.””87 


SHAVE. [§ 1] A. Ordinary Sense. To remove 
by a slicing, paring or sliding action of a keen edged 
instrument.*® 


[§ 2] B. Special Sense Referring to Money or 
Securities. To shave, with money, imports in com- 
mon parlance, the lending it on usury;*® or making 
unfair purchases with it;*° or in short, availing 
one’s self of others’ wants, to obtain an advantage, 
and make an unconscientious profit.44 Hence it 
may be defined, in one sense, as to fleece;*? to op- 
press by extortion ;#? to pillage ;#* to strip. 45 How- 
ever, the term also may be used sometimes to denote 
the ‘buying of existing notes, and other securities 
for money at a discount,*® beyond the nominal 
amount of the debt and interest due or to become due 
on such notes or securities;*? and without refer- 
ence to the question whether any such paper was 


Sty, 


6. Oram v. Beirees TON ds ud. oon, 
393, 67 A 1053 


[a] As anes in bequest of store 
business, held to refer to testator’s 
share of the existing stock in trade, 
and not to future profits. Oram v. 
Peirce, 73 N, J. Eq. 391, 394, 67 A 1053. 


7. Jones v. Gane, 205 Mass. 37, 46, 
91 NE 129. 


8 Peo. v. Sigers, 
580, 187 NW 373. 


217 Mich. 578, 


9. Webster D. [quot Cook Vv. 
Worthington, 116 Ark. 328, 332, 173 
SW 395]; Peo. v. Sigers, 217 Mich. 


578, 580, 187 NW 373. 


10. Peo. v. Sigers, supra. 


11. Webster D. [quot Cook v. 
Worthington, 116 Ark. 328, 332, 173 
SW 395]. 


12. Webster D. [quot Cook v. 
Worthington, supra]. See Peo. v. 
Sigers, 217 Mich. 578, 580, 187 NW 
373 (omitting ‘of’’). 


13. Peo. v. Sigers, supra. 
14. Peo. v. Sigers, supra. 


15. Hellings v. Wright, 29 Cal. A. 
649, 653, 156 P 365. 


16. Hellings v. Wright, supra. 


[a] “*fo share’ does not demand 
necessarily an equal division.’—Hel- 
lings v. Wright, 29 Cal. A. 649, 653, 
156 P 365. 


17. Hellings v. Wright, 29 Cal. A. 
649, 652, 156 P 365. 


[a] Held such agreement.—A con- 
tract whereby a broker who has a 
written contract for the sale of lots 
on commission agrees to pay another 
broker three-fifths of that commis- 
sion on lots sold by the latter, held 
an agreement to “share” the commis- 
sions. Hellings v. Wright, 29 Cal. A. 
649) 652, 156. PR (365.. See, also 
Brokers § 70. 


18. Peo. v. Sigers, 217 Mich. 578, 
579, 187 NW 373. See also Prostitu- 
tion §§ 42-52. 


“Prostitution” see Prostitution § 1. 
19. See cases infra notes 20-24. 


20. See Brokers § 9. 


21. Goodnow v. American Writing 
paper Co., 73 N. J. Eq. 692, 695, 69 A 
014. 


[a] Held to mean “the capital sub- 
scribed.”—Goodnow v. American 
Writing Paper Co., 73 N. J. Eq. 692, 
695, 69 A 1014. 

22. Louisiana Farm Bureau Cot- 
ton Growers’ Co-op. Assoc. v. Ban- 
nister, 161 La. 957, "O61, 109 S 776. 

23. Taylor v. Riggins, 129 Okl. 57, 
ase P 146, 147. See also Crops §§ 9 

0. 
24. Louisiana Bere Sea Cot- 


ton Growers’ Co-op. oc. v. Ban- 
nister, 161 La. 957, 562, T09 S 776. 


25. See Wills [40 Cyc 1490]. 
26. See Corporations § 1264 et seq. 


27. See Stock-Jobber [36 Cyc 
1323]. See also Brokers § 140; Job- 
beress Ce Joapessbs 


28. See Corporation §§ 506-515. 


29. Austin Mfg. Co. v. American 
yours, 122 Meds 76; 9) 00) CCA 

30. Austin Mfg. Co. v. American 
Wellworks, supra. 


31. Century: D. 


32. F.C, Austin Mfg. Co. v. Amer- 
ican Wellworks, 121 Fed. 76, 80, 57 
CCA 330. 


33. Century D. 


34. F.C. Austin Mfg. Co. v. Ameri- 
can Wellworks, 121 Fed. 76, 79, 57 
CCA 330. 


35. Filkins v. Peo., 
102, 25 AmR 143. 


[a] Handle of pitchfork held not 
such weapon.—Filkins v. Peo., 69 N. 
Y. 101, 104, 25 AmR 148. 


36. Filkins v. Peo., 
104, 25 AmR 143. 


37. See Specific Performance [36 
Cye 615). 


Sharp practice as ground for re- 
fusing specific performance of con- 
tract see Specific Performance [36 


CSBNG Ys 101; 


69 N. Y. 101, 


Cyc 615]. 

38. Century D. 

39. Stone v. Cooper, 2 Den. (N. 
Y.) 2937 295. 


But see infra note 47 [a]. 
“Usury” see Usury [39 Cyc 888]. 


40. Stone v. Cooper, 2 Den. (N. Y.) 
293, 295. 


41. Stone v. Cooper, supra. 


42. Webster D. [quot Stone v. 
Cooper, supra]. 


43. Johnson D.; Webster D. [both 
quot Stone v. Cooper, 2 Den. (N. Y.) 
293, 295]. 


[a] May denote oppression and 
extortion.—‘“‘The word ‘shave’ cer- 
tainly is sometimes used to denote 
the act of obtaining property of an- 
other by oppression and extortion; 
that is, by taking an inequitable and 
unconscientious advantage of his 
situation to fleece or strip him of his 
property.” Stone v. Cooper, 2 Den. 
(N. -Y¥.).293;.300. 


44. Johnson D. [quot Stone v. 
Cooper, 2 Den. (N. Y.) 2938, 295]. 


45. Johnson D.; Webster D. [both 
quot Stone v. Cooper, supra]. 


46. Stone v. Cooper, 2 Den. (N. Y.) 
293, 300. See Trentham v. Moore, 111 
Tenn. 346, 351, 76 SW 904; Wetmore 
v. Brien, 3 Head (Tenn.) 723, 726. 


[a] Similar definition—In con- 
struing Tennessee revenue statute, 
Acts 1901, p 219, ¢ 128 § 4, the court 
said: “The word ‘shave’ . . . means 
simply the buying of the paper re- 
ferred to ‘notes, accounts, judgments, 
or evidences of indebtedness,’ at a 
discount.” Trentham v. Moore, 111 
Tenn. 346, 351, 76 SW 904. 


47. Stone v. Cooper, 2 Den. 
2938, 300. ge) 


[a] In this sense not usurious.— 
“Shaving of that description is a le- 
gitimate and legal business and does 
not come either within the letter or 
spirit of the usury laws.’ Stone y, 
Cooper, 2 Den. (N. Y.) 293, 300. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SHAVE—SHED 


created for the purpose of being discounted;4% and 
in this latter application,*® it has been said to be, 
at least in one state, a technical term.°? 


Phrases: “Discount or shave notes,”®! “note-shav- 
ing,”®? “shaving notes,”®? “shaving notes, accounts, 
judgments,”®* and “you have ‘shaved’ me.’’°5 


SHAWL. A cloth of wool, cotton, silk, or hair, 
used especially by women as a loose covering for the 
neck and shoulders;*°® an article of wearing appar- 
el;°* a wrap which a woman wears when she goes out 
walking, driving, or traveling.®§ 


SHAWLING. A term of the glass working indus- 
try, used particularly in the cylinder drawing art, 
being a practice or system of cutting the eylinder 
longitudinally; whereunder the cylinders are made 
large and split into a number of segments before flat- 
tening.®® 


SHAWNEE AND DELAWARE INDIANS.®° A 
term used in a statute to refer to the tribes and not 
to individual members of those tribes of Indians.® 


SHE. The pronoun of the third person singular 
feminine.®? 


Trentham v. Moore, 111 Tenn. 
346, 351, 76 SW 904. But see Wet- 
more v. Brien, 3 Head (Tenn.) 723, 
727 (where the distinction is said to 
be important): 


49. See supra notes 46-48. 


50. Wetmore v. Brien, 3 Head 
(Tenn.) 723; 726. 


48. 
[a] 


“Rug” 


[b] 


Magone, 48 Fed. 159, 160]. 


distinguished.—Inger- 
soll v. Magone, 48 Fed. 159, 161 (un- 
der Tariff Acts). 


“Traveling rug” distinguished. 
—Ingersoll v. Magone, 
161 (under Tariff Acts). 67. 


“Praveling rug’’ 
Tariff Acts see Customs Duties § 40 


[57 C.J.] 563 


SHEARED SHAPES.®* 


SHEATHING. In general, any material, such as 
tin, copper, slate, tiles, etc., prepared for application 
to a structure, as covering;°* that which sheathes 
or covers, or protects, or may be used for that pur- 
pose.®> 


In building or carpentry. In carpentry, a cover- 
ing or lining to conceal a rough surface, or to cover 
a timber frame;®® the first covering of boards, or 
of water-proof material on the outside wall of a 
frame house or on a timber roof ;°* it is referred to 
as a covering, and when applied to a roof is said 
to inelude thatch, tile, or shingles;°* and both in 
its general and technical sense, it means a mere 
covering of any material;®°® also the material so 
used.7° 


SHEAVE. A grooved wheel in a block, mast, yard, 
ete., on which a rope works;"! a pulley wheel with 
a grooved edge, over which a cord or rope may 
run;*2 the easting or block on which the wheel is- 
fixed;7* the wheel of a pulley.7* 


SHED.*5 


gis Architecture and Building D. 
[quot In re Smith, 88 Cal. A. 464, 263 
PLS OS, Oodle 


66. Sturgis Architecture and Build- 
ing D. [quot In re Smith, 88 Cal. A. 
464, 263 P 555, 557]. 


Webster D. [quot In re Smith, 
supra]. 


68. Ex p. Smith, supra. 


48 Fed. 159, 


classified umder 


[a] Sanctioned in Tennessee Code. 

—‘“‘The term ‘shave’ has not, perhaps, 
heretofore been regarded as a tech- 
nical term; but in our local jurispru- 
dence, at least, it can no longer be re- 
garded as untechnical, inasmuch as 
its use is sanctioned by the authors 


of the ‘Code of Tennessee.’” Wet- 
more v. Brien, 3 Head (Tenn.) 723, 
726. 

51. Wetmore v. Brien, 3 Head 


(Tenn.) 723, 724. 


52. Mace v. Buchanan, (Tenn. Ch. 
A.) 52 SW 505, 507. 


[a] “Dealing in securities” dis- 
tinguished.—Mace Vv. Buchanan, 
(Tenn. Ch. A.) 52 SW 505, 507. 


“Dealing in securities” as subject 
of license see Licenses §§ 164-172. 


53. Wetmore v. 3 Head 
(Tenn.) 723, 726. 


[a] “Discounting negotiable pa- 
per” distinguished.—W etmore v. 
Brien, 3 Head (Tenn.) 723, 727. 


54. Trentham v. Moore, 111 Tenn. 
346, 349, 76 SW 904; Mace v. Buchan- 
an, (Tenn. Ch, A.) 52 SW 505, 507. 


[a] Persons shaving notes in a 
statute does not include the purchas- 
er of a judgment on a note for less 
than the face thereof. Mace v. 
Ch tar (Tenn. Ch. A. 1899) 52 SW 
505, A 


55. Bronson v. 
(N. Y.) 406, 428. 


[a] In its offensive sense.—‘‘The 
word ‘shaved’ [in text phrase] is to 
be understood in its offensive sense, 
and is equivalent to saying ‘you have 
deceived me, you have defrauded me, 
or you have overreached me by 
fraud.’’’ Bronson vy. Wiman, 10 Barb. 
(N. Y.) 406, 428. 


56. Webster D. [quot Ingersoll v. 


Brien, 


Wiman, 10 Barb. 


text and note 52 [a] (3). 


57. Com. v. Gombert, 11 Pa. Dist. 
435, 438. 


[a] “Shawls are not ready-made 
household furniture.’”—Com. v. Gom- 
bert, 11 Pa. Dist. 435, 438. 


58. Com. v. Gombert, 11:Pa. Dist. 
435, 439. 
59. Window Glass Mach. Co. v. 


Ey at ae Plate Glass Co., 46 F. (2d) 
484, 485 


60. See generally Indians 31 C. J. 
p 477. 
61. Blackfeather v. U. S., 190 U. S. 


368, 374, 23 SCt 772, 47 L. ed. 1099. 
62. Webster New Int. D. 


[a] Use of “he” instead of “she.” 
—That a magistrate, in an order fix- 
ing bail, in two instances used the 
pronoun “he” for the pronoun “she” 
held not to affect the magistrate’s 
jurisdiction previously exercised in 
deciding that the evidence was suffi- 
cient to satisfy him that a crime had 
been committed. Peo. v. City Prison 
Warden, 123 App. Div. 288, 290, 107 
NYS 11038, 1104. 


63. See Customs Duties § 32 note 
Leia C5). 


64. Sturgis Architecture and Build- 
ing D. [quot In re Smith, 88 Cal. A. 
464,268 P 555, 557 1. 


[a] “exicographers define the 
term as being a covering, and such 
covering is not confined to lumber 
alone, but may include water-proof 
material.” In re Smith, 88 Cal. A. 
464,263 B55, ‘Sor. 


65. Century D. [quot In re Smith, 
88 Cal. A. 464, 268 P 555, 557]. 


[a] As fire proofing.—‘‘When made 
with asbestos or with magnese-cal- 
cite it is used for fireproofing.” Stur- 


[a] “Consequently the shingles on 
a wooden roof are as much ‘sheath- 
ing’ as the boards which support 
them.’ In re Smith, 88 Cal. A. 464, 
263 P.555, 557. 


[b] Requirement “that roofing be 
‘sheathed tight’ is satisfied by the 
laying of the composition shingles on 
the old shingles nailed to inch boards 
with open spaces.” In re Smith, 88 
Cal. A. 464, 263 P 555, 557. 


69. In re Smith, 88 Cal. A. 464, 263 
P 555, 557. 


70. Webster D. [quot In re Smith, 
supra]. 
71. Century D. [quot Gregson v. 


New Soddy Coal Co., (Tenn. Ch. A.) 
54 SW NaS: 114]. 


72. Standard D. [quot Willamette 
Iron, etc., Co. v. Columbia Engineer- 
pie *Works, 252 Fed. 594, 164 CCA 


73. Gregson v. New Soddy -Coal 
Go., (Tenns Ch... A.) ~b4 SW 113. 1942 


[a] “Wheel” distinguished.—‘‘We 
infer from the use of the words 
‘sheave’ and ‘wheel’ separately by the 
witnesses that the witnesses meant 
by ‘sheave’ the casting or block on 
which the wheel is fixed.” Gregson 
v. New Soddy Coal Co., (Tenn. Ch. A.) 
54 SW 1138, 114. 


“Block” 8 C. J. p 1125. 
“Castings” 11 C. J. p 27. 


74 Century D. [quot Gregson y. 
New Soddy Coal Co., (Tenn. Ch. A.) 
54 SW 113, 114]. See Willamette 
Iron, ete., Co. v. Columbia Engineer- 
ing Works, 252 Fed. 594, 164 CCA 510 
(“pulley wheel’’). 


“Pulley”? 51 C. J. p 90. 


75. See Building 9 C. J. p a text 
and notes 92, 93 [a] (16) (17) 


564 [57 C.J.) 
SHEEP.7¢ 


nant of the genus “ovis” 


lambs. ®® 


included in the term “cattle.” 


Traveling sheep. Any sheep whilst being driven 
or earried by land or water, or which have within 
one month next preceding been so driven or carried 
along or over any place whatsoever other than the 
run on which they are ordinarily depastured.*® 


[§ 2] B. As Adjective the term is sometimes em- 


ployed.*® 
Sheep dip or sheep wash.°° 


which affect the skin of sheep.®? 


76. Cross references: 

Animals § 22 (license for privilege 
of raising or grazing), §§ 38-84 
(bailment of), §§ 334-339 (injuries 
by dog and other domestic ani- 
mals), §§ 579-653 (running at large 
and regulation thereof). 

Cattle 11 C. J. p 34 note 20 [j] (as in- 
cluding sheep). 

Chattel Mortgages § 174 (wool grown 
on mortgaged sheep). 

‘Larceny §§ 291, 383, 446, 486 (descrip- 
tion of sheep in prosecution for 
larceny). 

Live Stock 38 C. J. p 70 (as including 
sheep). 


77. Reg. v. McCulley, 2 Moody C. 
C. 34, 37, 169 Reprint 14 


7g. U: S. v. Debs, 64 Fed. 724, 749; 
Recrivespicer. 4) iCldé& KE 699; 7005-47 
ECL 699, 174 Reprint 997, 1 Den. C. 
C. 82, 169 Reprint 160. 


79. Webster New Int. D. 


80. U.S. v. Debs, 64 Fed. 724, 728; 
Panhandle, ete., R. Co. v. Bell, (Tex. 
Civa AL e 189) SW 1TTOT LOLs anes. v- 
McCulley, 2 Moody C. C. 34, 37, 169 
Reprint 14. 


“Ewe” 23 C. J. p 175. 


81. U.S. v. Debs, 64 Fed. 724, 728; 
State v. Tootle, 2 Del. 541; Pan- 
handle, etc., R. Co. v. Bell, (Tex. Civ. 
A.) 189) SW 1197, 1101; Reg. v. Spicer, 
A Ca ec 699. 700; 0) Den wes Co 182; 
47 ECL 699. 


[a] As including lambs.—‘“It would 
have been a plain violation of the rule 
tone say) that! lambss.0a. were 
not included.” U.S. v. Debs, 64 Fed. 
724, 748. 


[b] Evidence of stealing “lamb” 
held to support indictment for steal- 
ing ‘‘sheep.” State v. Tootle, 2 Del. 
541; Reg. v. Spicer, 1 C. & K. 699, 700, 
47 ECL 699, 174 Reprint 997, 1 Den. 
Cc. C. 82, 169 Reprint 160. 


{[c] “Lambs” distinguished.—In 
voiding an ordinance which taxed 
lambs, under the guise of regulating 
sheep grazing, the court said: “The 
ordinance itself admits the distinc- 
tion by naming sheep and lambs 
separately, which would be unneces- 
sary if lambs are regarded as sheep.” 
Ex p. McCoy, 10 Cal. A. 116, 143, 101 
P 419. 


[d] In the taxation of “sheep” for 
state and county purposes, unweaned 


[§ 1] A. As Noun. A generic term,7” 
general and comprehensive,‘* defined as any rumi- 
especially any of the do- 
mesticated varieties,*® including the ewe,*® lamb,*1 
ram,°* and wether,** although in the connection in 
which used the term may include only a wether more 
than a year old,** and not to include unweaned 
Under varying circumstances, it has been 
held that sheep are,** and also that they are not,*? 


A preparation used 
to destroy the parasites, vermin, and cure the sores 


SHEEP—SHEET 


SHEER.°¢ 
SHERT. 


Other phrases: “Cattle and sheep range,’”®? and 
“sheep range.” 


SHEEPSKINS.°¢ 
SHEEP WASH.°> 


[§ 1] A. In General. A broad, usually 
flat, and relatively thin piece of anything, either 
very flexible, as linen, paper, etce., 
rigid, as lead, tin, iron, glass, ete.°* 


[§ 2] B. As Bed Furniture. 
furniture, composed of various substances, as linen, 
cotton, wool, singly or in combination;°* and it has 
been said that the word has reference to the form 
and not the material of which the article is made.?® 


or less flexible or 


An article of bed 


[§ 3] C. In Metal Industry—1. As Noun. Ordi- 


Jambs held excluded. Ex p. McCoy, 


10 Caly A 116, 142, 101) PRP 419 


‘[e] “Lambs” not known or treated 
as “sheep.’’—(1) ‘In transactions re- 
lating to the business, [Sheep rais- 
ing] lambs are not known as sheep 
‘eo nomine,’ and are not dealt with as 
sheep before they are a year old and 
are then known as ‘yearlings.’” Hx 
p. McCoy, 10 Cal. A. 116, 142, 143, 101 
12d ela bey. (C2) eEieyaw. os, « areoy not 
treated as sheep by the national 
foresters.” Ex p. McCoy, 10 Cal. A. 
DVO 42 OI ees 9. 


“Lamb” 35 C. J. p 933. 


82. U.S. v. Debs, 64 Fed. 724, 748; 
Reg. v. McCulley, 2 Moody C. C. 34, 
37, 169 Reprint 14. 


“Ram” 52 C. J. p 796. 


83. U.S. v. Debs, 64 Fed. 724, 749; 
Reg. v. McCulley, 2 Moody C. C. 34, 
37, 169 Reprint 14. 


[a] As including .wethers.—‘‘It 
would have been a plain violation of 
the rule to reject the comprehensive 
word ‘sheep’ and say that... 
wethers were not included.” U.S. v. 
Debs, 64 Fed. 724, 749. 


“Wether” [40 Cyc 891]. 


Sti Nex! Vaal Get, ani C.mocu oneal Os 
217, 19 ECL 482. 


85. Ex p. McCoy, 10 Cal. A. 116, 
142, 101 P 419. 


86. See Cattle 11 C. J. p 34 note 
"AD (LAV 


87. Mackay v. Davies, 1 Austr, C. 
L. R. 4838, 496. 


88. Pastures Protection Act (1902) 


No. 111 § 4 [quot Saunders v. Bor- 
Thistle: VAuistr. (OM Wie es: C9,) 6318.0 
note]. 

[a] “Traveling stock” distin- 


guished.—Saunders v. Borthistle, 1 
JOSE TON AD IR, DE SAS, BRIO); 


“Live stock” 38 C. J. p 70. 
89. See cases infra this section. 


90. See Customs Duties § 51 note 
97 [a] (whether entitled to free en- 
try or subject to duty). 


“Dip” 18 C. J. p 1042. 
91. Shallus v. Stone, 150 Fed. 605. 


[a] “Sheep wash” and “sheep dip” 
equivalent.—Shallus v. Stone, 150 
Fed. 605. 


[b] “Thymo-Cresol, is such an ar- 


narily a sheet of metal is comprehended to be broad, 
thin and expanded;? hence it has been distinguished 
from “disk,’’? “plate,”’® and “slab.’’4 


ticle.’—Shallus v. Stone, 150 Fed 


605. 


92. State v. Butterfield, 30 Ida. 415, 
419, 165 P 218. 


[a] Customary use determines.— 
“Tf the usual and customary use of 
such land [a range] has been by both 
cattle and sheep, then it is not a cat- 
tle range but a _ cattle and _ sheep 
range.” State v. Butterfield, 30 Ida. 
415, 4195165 P2118. 


93. State v. Butterfield, 30 Ida. 
415, 418, 165 P 218; State v. Omae- 
Gh OME te 2% Tda. “978054 et bees 

Distinguished from “cattle range” 
see Range § 4 note 21 [a]. 


“Cattle range” see Range § 4 text 
and note 21. 


“Range” 52 C. J. p 797 §§ 3, 4. 


94. See Customs Duties § 51 note 
98 [a]. 


95. See Sheep § 2. 
96. See Collision § 1. 
97. Century D. 


98. Alkenbrack v. Peo., 1 Den. (N. 
LE YESO. 


99. Alkenbrack v. Peo., supra. 


[a] Indictment for stealing “one 
white woollen flannel sheet” held not 
supported by proof of stealing “a cot- 
ton and woollen blanket.”  Alken- 
brackiv. (Peo. lisbens GNA.) Sonos 


1. Boker v. U. S., 152 Fed. 589, 590 
faff 157 Fed. 1003 mem, 85 CCA 678 
mem]. 


2. Shallus’ vy. U.S. 
655, 89 CCA 445. 


“Disk” 18 C. J. p 1141. 


3. U. S. v. Drakenfeld, 178 Fed. 
258, 259, 101 CCA 618; Boker v. U. S.. 
152 Hed. 589, 590 [aff 157 Fed. 1003 
mem, 85 CCA 678 mem]. 


“Plate” 48 C. J. p 1224. 


4 Morris v. U. S., 174 Fed. 656, 
657, 98 CCAP 4105 


[a] Held “slab” and not “sheet.” 
—A piece of steel 15 feet long, 4 feet 
2 inches wide, 6% inches thick, and 
weighing over 6 tons, with a geomet- 
rical design engraved on one side, a 
completed article ready for use in the 
manufacture of glass, held a “slab” 
and not a “sheet”? or plate, and hence 
not dutiable under Tariff Act July 24, 


162 Fed. 653, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SHEET—SHEPWAY, COURT OF 


: Phrases: “Copper sheets,”> “nickel sheets,’ 
sheets commercially known as tin plates, un 
and “sheets of tin.’’s 


[§ 4] 2. Adjectival use of term in this sense is 
permitted.® 


Sheet steel. What is commercially known by this 
term is steel rolled hot in mills called “sheet. mills,” 
specially adapted for this purpose, between rolls 
running so slowly that the sheets cannot be run over 
twelve feet in length, and such sheets are not less 
than eight inches wide.1° 


Other phrases: “Sheet mills,”11 and “sheet steel 
in strips.’’!2 


[§ 5] D. In Stationery or Printing Parlance.1? 
A broad piece of paper.1# In the printer’s art, it 
is what is used for one impression.15 


Phrases: “Sheet of letterpress,”!* and “sheets of 
drawings.’’!? 


SHEETING.'’ In hydraulic engineering,'® a form 
of piling ;?° a lining of timber to a caisson or cof- 
ferdam formed of sheet piles or piles with plank- 


1897, c 11 § 1, Schedule C, par 135, 30 
St. 161, as a “sheet” or plate. Morris 
Mf U. st 174 Fed. 656, 657, 98 CCA 
‘, 


prepared 


or sheared 


Wetherell, 


v. Drakenfeld, 178 Fed. 


EB Ss 
o58, 259, 101 CCA 618. 


[a] Not included in term.—Small 
. copper plates, completely finished for 
engravers’ use, held not within ee 
provision for ‘copper sheets,’ 
Tariff Act July 24, 1897, ¢ 11 § 4 
Schedule C, par 176, 30 St) 165. s: 
v. Drakenfeld, 178 Fed. 258, 259, 101 
CCA 618. 


6. Boker v. U. S., 152 Fed. 589, 590 


61, 59 CCA 425]. 


[b] 
row, thin, 
Boker v. U. S., 


[ce] 


“might be construed as meaning steel 

in sheets 

sheet mills, and then in some way ant 
into strips.” 

65 Fed. 987, 989, 13 COA 26. 

264 [quot Boker v. U. Se 


Eeld not to include long, nar- 
cold-rolled 
154 Fed. 174, 175 [aff 
158 Fed. 396, 397, 86 CCA 32 (constru- 
ing Tariff Act July 24, 1897, ec 11 § 1,| 166. 
Schedule C, par 137, 30 St. 161)]. 


“Steel strips” distinguished.— 
Boker v. U. S., 124 Fed. 59, 61, 59 CCA 


[57 C.J.]. 565-699 


ing between;? any form of sheet piling used to 
protect a river bank.?2 


SHELL BAND. A thin metal cylinder, intended 
to be placed around the outer end of the hub-band2? 
for the purpose of ornamentation and also to keep 
out moisture and prevent rusting of the iron parts.?* 


SHELLEY’S CASE, RULE IN.?° 


SHELLFISH.?* Fish covered with a shell;27 any 
aquatic animal whose external covering consists of 
a shell, either testaceous, as in oysters, clams, and 
other mollusks, or erustaceous, — as in lobsters or 
crabs.?° 


SHELL SHOCK. A condition produced on certain 
organisms by sudden fear, or by highly exciting caus- 
es;*° a form of neurosis;?® a functional nervous 
disease, not due to organic changes.*! It is not a 
distinet type of nervous disorder;*? nor settled 
general insanity.?3 : 


SHELTER.?# 
SHEPWAY, COURT OF.?5 


132 Fed. 810, 812, 65 CCA 466. 


in the ordinary| 95 See Deeds § 311; Trusts [39 
Cyc 230]; Wills [40 Gye 1602-1605]. 


See Fish §§ 23-29 (rights as to 
Shellfish), § 53 (offenses as to shell- 
fish); Larceny § 15 text and note 11, 
§ 16 text and note 24, § 21 note 76 [a] 
(all dealing with larceny of oysters 
or other shellfish). 


27. Caswell v. Johnson, 58 Me. 164, 


124 Fed. 59, 


steel strips. 


“Fish” see Fish § 1. 


28. Webster Int. D. [quot White 
v. Hill, 125 N. ©. 194, 197, 34 SE 432]. 


Farr iu bed. 1006 mem, $5.CCA 678 27°. Steel strips”, [86 Cyc t2iay. fal - Chiedy  appiten4ntecos ee 
mem]. “Sheet steel” distinguished see su-| {, crabs, lobsters and crayfish, oys- 

[a] Nickel anode plates held not | Pra note 10 [a]. ters, mussels, periwinkles, and 
“nickel sheets.’—Boker v. U. S., 152 13. See Copyright and Literary | whelks. Worcester D. [quot White v. 


Fed. 589, 590 [aff 157 Fed. 1003 mem, 
85 CCA 678 mem]. 


7 SUAMUS Hs Walle lsss5 
655, 89 CCA 445. 


[a] Held to mean rectangular 
sheets of various sizes and the phrase 
as used in Tariff Act July 24, 1897, 
ec 11 § 1, Schedule C, par 134, 30 St. 
160, held not to include small disks 
arising as a by-product in the manu- 
facture of tin cans. Shallus v. U. 
S., 162 Fed. 653, 655, 89 CCA 445. 


8. Shallus v. U. S., 162 Fed. 653, 
655, 89 CCA 445. 


9. See cases infra this section. 


10. U.S. v. Wetherell, 65 Fed. 987, 
988, 18 CCA 264 [quot Boker v. U. S., 
124 Fed. 59, 60, 59 CCA 425 (aff U. rif 
v. Boker, 158 Fed. 396, 397, 86 CCA 
$2)]. See also Customs Duties § 32 
note 17 [d]. 

[a] “Sheet steel in strips” distin- 
guished.—U. S. v. Boker, 158 Fed. 
396, 397, 86 CCA 32; Boker v. U. S., 
124 Fed. 59,.60, 59 -CCA 425; U. Si 


162 Fed. 653, 


Wetherell, 65 Fed. 987, 990, 13 CCA 
264. 

11. Boker v. U. S., 124 Fed. 59, 60, 
59 CCA 425; U. S. v. Wetherell, 65 


Fed. 987, 988, 18 CCA 264. 

12. U. S. v. Boker, 158 Fed. 396, 
BOMmESSUCOA 32,7 ‘Bokernv. Uzos., 124 
Fed. 59, 60, 59 CCA 425; U. SRG 
Wetherell, 65 Fed. 987, 989, 13 CCA 
264. 


[a] The phrase standing alone 


Property §§ 369, 371 (sheet as unit of 
forfeiture or penalty under copy- 
right statute). 


14. Falk v. Heffron, 56 Fed. 299. 
15. Falk v. Heffron,56 Fed. 299. 


16. Davis v. Benjamin, [1906] 2 
Ch. 491, 493. 
[a] Held to be “book” within 


copyright statute.—Davis v. Benja- 
min, [190612 "Ch 40t493% 95. Te i. 
Rep. N. S. 671. 

17. Davis v. Benjamin, 
Ch. 491, 4938. 


18. See also Pile Sheeting 48 C. J. 
p 1181. 

19. Century D. [quot Mazzarisi v. 
Ward, 170 App. Div. 868, 869, 156 NYS 
964]. 

20. Mazzarisi v. Ward, supra. See 
Volpe v. Cederstranid, 126 Minn. 355, 
357, 148 NW 119. 

“piling” 48 C. J. p 1181. 

21. Century D. [quot Mazzarisi v. 
Ward, 170 App. Div. 868, 869, 156 
NYS 964]. 

“Pile” 48 C. J. p 1180. 


22. Century D. [quot Mazzarisi v. 


[1906] 2 


Ward, 170 App. Div. 868, 869, 156 
NYS 964. 
23. Higgin Mfg. Co. v. 


Murdock, 
132 Fed. 810, 812, 65 CCA 466. 


“Hub-band” 30 C. J. p 475. 
24. 


Higgin Mfg. Co. v. Murdock, 


Hill, 125 N. C. 194, 198, 34 SE 432). 
“Clam” 11 C. J. p 827. 
“Crab” see Fish § 1 note 4 [al]. 
“Crayfish” see Fish § 1 note 4 [b]. 
“Lobster” 38 C. J. p 129. 
“Mussel” 44 C. J. p 1498. 
“Oyster” 46 C. J. p 1166. 


29. Peo. v. Gilberg, 197 Cals 306; 
240 P 1000, 1002. 
30. Peo. v. Gilberg, supra. 
“Neurosis” 45 C. J. p 1390. See 
also Insane Persons § 116. 
Peo. v. Gilberg, 197 Cal. 306, 


31. 

240 P 1000, 1002. 
“Disease” 18.C. J. p 1139. 
“Functional” 27 C. J. p 926. 


“Functional disease of the brain” 
27 C. J. p 926 text and note 5. 
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Peo. v. edge i197 Cal. 
240 2, 1000, 1002 


33. Peo. v. Gilbers, supra, 
“Insanity” see Insane Persons §§ 


306, 


“Settled insanity’? see Insane Per- 
sons § 31%. 

34  Father’s duty to provide see 
Parent and Child § 209 text and note 
78 [a]. 
aoe: See 15 C. J. p 691 text and note 
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SHERIFFS AND CONSTABLES 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 729] 


ANALYSIS 
I. DEFINITIONS [sub-analysis p 700] 


II. SELECTION, QUALIFICATION, AND TENURE [sub-analysis p 700] 
III. RIGHTS, POWERS, AND DUTIES [sub-analysis p 703] — 
IV. CIVIL LIABILITIES [sub-analysis p 705] 
V. INDEMNITY TO OFFICER [sub-analysis p 714] 
VI. ACTIONS AGAINST OFFICERS OR INDEMNITORS [sub-analysis p 715] 
VII. SUMMARY PROCEEDINGS AGAINST OFFICERS [sub-analysis p 717] 
VIII. AMERCEMENT, FINES, AND PENALTIES [sub-analysis p 718] 
IX. LIABILITIES ON OFFICIAL BONDS [sub-analysis p 719] 
X. CRIMINAL LIABILITIES [sub-analysis p 726] 
XI. LIABILITY OF PARTIES, RECEIPTORS, AND OTHERS TO OFFICER [sub-analysis p 727] 


XII. COMPENSATION AND REIMBURSEMENT [sub-analysis p 727] 


SUB-ANALYSIS 


I. DEFINITIONS [§§ 1-6] p 730 

A. Sheriff [S§ 1-3] p 730 

1. In American Law [§ 1] p 730 

2. In English Law [§ 2] p 730 

3. “Sheriff” as Generic Term [§ 3] p 730 
B. Deputy Sheriff; Undersheriff [§ 4] p 731 
C. Constable [§§ 5-6] p 731 

1. In American Law [§ 5] p 731 

2. In English Law [§ 6] p 732 


II. SELECTION, QUALIFICATION, AND TENURE [(§§ 7-123] p 732 
A. Sheriffs [§§ 7-54] p 732 
1. In General [§ 7] p 732 
2. Duty To Serve [§ 8] p 732 
3. Eligibility [§§ 9-11] p 732 
a. In General [§ 9] p 732 — 
b. Previous Incumbency of Office [§ 10] p 733 
c. Removal of Disqualification [§ 11] p 734 
4. Commission [§ 12] p 734 
5. Qualification [§§ 13-23] p 734 


For later cases, developments and changes in the law see Annotations, same title and section numben 
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. In General [§ 13] p 734 
Bond [§§ 14-20] p 735 
1) In General [§ 14] p 735 
2) Form and Sufficiency [§ 15] p 735 
3) Amount [§ 16] p 736 
4) Delivery, Approval, Filing, and Recording [§ 17] p 736 
5) Validity of Bond [§ 18] p 737 
sy Periodical Renewal of Bond [§ 19] p 737 
) New or Additional Bonds [§ 20] p 737 
(Ge ie Hee of Receipts or Settlements [§ 21] p 738 
d. Setting Aside Qualification [§ 22] p 738 
e. Evidence of Qualification [§ 23] p 738 
6. Term of Office, Holding Over, and Vacancies [§§ 24-30] p 738 
a. Term of Office [§§ 24-25] p 738 
(1) In General [§ 24] p 738 
(2) Commencement, Duration, and Expiration of Term [§ 25] p 738 
b. Holding Over [§ 26] p 739 
¢. Vacancies [§§ 27-30] p 739 
(1) In General [§ 27] p 739 
(2) Filling Vacancies [§$ 28-30] p 741 
(a) In General [§ 28] p 741 
(b) By Appointment [§ 29] p 741 
(ec) By Election [§ 30] p 742 
7. Resignation, Abandonment, Forfeiture, Suspension, or Removal [§§ 31-47] p 742 
a. Resignation [§ 31] p 742 
b. Abandonment of Office [§ 32] p 743 
c. Forfeiture of Office [§ 33] p 743 
d. Suspension [§ 34] p 748 
_e. Removal [§§ 35-47] p 743 
(1) In General [§ 35] p 743 
(2) Power To Remove [§ 36] p 743 
(3) Grounds for Removal [§§ 37-38] p 744 
(a) In General [§ 37] p 744 
(b) Offenses before Election and during Prior Term [§ 38] p 746 
(4) What Amounts to Removal [§ 39] p 746 
(5) Proceedings [§§ 40-47] p 746 
(a) In General [§ 40] p 746 
(b) Notice and Hearing [§ 41] p 747 
(c) Defenses [§ 42] p 747 
(d) Parties [§ 43] p 747 
(e) Pleading [§ 44] p 747 
(f{) Evidence [§ 45] p 748 
(g) Trial [§ 46] p 749 
(h) Verdict; Judgment; Review; Costs [§ 47] p 749 
8. hs to, and Possession of, Office [§§ 48-53] p 749 
In General [§ 48] p 749 
Evidence of Title [§ 49] p 750 
. Evidence of Incumbency [§ 50] p 750 
Estoppel To Deny Title or Incumbency [§ 51] p 750 
Proceedings To Determine Right to Office [§ 52] p 750 
. Proceedings To Protect Possession of Office [§ 53] p 750 
9. De Fado Sheriffs [§ 54] p 751 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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B. Constables [§§ 55-89] p 751 
1. Election or Appointment [§§ 55-61] p 751 
- In General [§ 55] p 751 
Number of Constables [§ 56] p 752 
. Time for Election [§ 57] p 752 
Mode and Sufficiency of Election [§ 58] p 752 
Validity of Election [§. 59] p 753 
Validity of Appointment [§ 60] p 753 
g. Record and Evidence of Appointment or Election [§ 61] p 753 
2. Eligibility [§ 62] p 753 
3. Qualification [§§ 63-73] p 753 ° 
a. In General [§ 63] p 753 
b. Bond [§§ 64-72] p 754 
(1) In General [§ 64] p 754 
(2) Form and Sufficiency [§ 65] p 754 
(3) Amount [§ 66] p 755 i 
(4) Delivery [§ 67] p 755 
(5) Approval, Filing, and Recording [§ 68] p 755 
(6) Amendment [§ 69] p 756 
(7) Validity [§ 70] p 756 
(8) New or Additional Bond [§ 71] p 756 
(9) Effect of Removal of Constable [§ 72] p 756 
e. Record and Evidence of Qualification [§ 73] p 756 
4. Term of Office, Holding Over, and Vacancies [§§ 74-79] p 756 
a. Term of Office [§ 74] p 756 
b. Holding Over [§ 75] p 756 
ce. Vacancies [§§ 76-79] p 757 
(1) In General [§ 76] p 757 
(2) Filling Vacancies [$$ 77-79] p 758 
(a) In General [§ 77] p 758 
(b) By Appointment [§ 78] p 758 
(c) By Election [§ 79] p 759 
5. Resignation, Abandonment, Forfeiture, Suspension, or Removal [§§ 80-85] p 759 
a. In General [§ 80] p 759 
b. Suspension [§ 81] p 759 
c. Removal [§§ 82-85] p 759 
(1) In General; Power To Remove [§ 82] p 759 
(2) Grounds for Removal [§ 83] p 759. 
(3) Proceedings [§§ 84-85] p 760 
(a) In General [§ 84] p 760 
(b) Notice and Hearing [§ 85] p 760 
6. Title to, and Possession of, Office [§§ 86-87] p 761 
a. In General [§ 86] p 761 
b. Evidence of Title or Incumbency [§ 87] p 761 
7. De Facto Constables [§ 88] p 761 
8. Abolition of Office [§ 89] p 761 
C. Deputies, Assistants, Substitutes, and Special Officers [§§ 90-123] p 761 
1. In General; Delegation of Powers [§ 90] p 761 
2. Appointment [$$ 91-92] p 761 
a. Deputy Sheriff or Undersheriff [§ 91] p 761 
b. Deputy Constable [§ 92] p 763 
3. Number of Deputies [§ 93] p 764 


For later cases, developments and changes in the law see Annctations, same title and section number, 
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. Eligibitity [§ 94] p 764 
. Qualification [§§ 95-96] p 765 


a. In General [§ 95] p 765 
b. Bond [§ 96] p 765 
6. Term of Office; Resignation and Removal [§ 97] p 766 
7. Title to, and Possession of, Office [§§ 98-100] p 767 
a. In General [§ 98] p 767 
b. Evidence of Official Character [§ 99] p 767 
ce. Estoppel To Deny Title or Incumbency [§ 100] p 768 
8. De Facto Deputies [§ 101] p 768 
9. Special Deputies and Persons Specially Authorized [§§ 102-113] p 768 
a. To Exercise Function of Sheriff [§§ 102-107] p 768 


(1) In General [§ 102] p 768 . 

(2) Authority of Deputy To Appoint [§ 103] p 769 
(3) Who May Be Appointed [§ 104] p 769 

(4) Mode of Appointment [§ 105] p 769 

(5) Oath [§ 106] p 769 

(6) Filing of Appointment [§ 107] p 769 


b. To Exercise Function of Constable [§§ 108-113] p 76 


(1) In General [§ 108] p 769 j 
(2) Number of Appointees [§ 109] p 770 


- (3) Mode of Appointment [$ 110] p 776 


(4) Oath [§ 111] p 770 
(5) Bond [§ 112] p 770 
(6) Evidence of Appointment [§ 113] p 771 


10. Bailiffs, Keepers, Clerks, and Other Assistants and Employees [§§ 114-119] p 771 
a. Bailiffs [§§ 114-118] p 771 


(1) In General [§ 114] p 771 

(2) Number of Bailiffs [§ 115] p 771 

(3) Oath [§ 116] p 771 

(4) Evidence of Appointment [§ 117] p 771 
(5) De Facto Bailiff [§ 118] p 771 


b. Clerks and Other Assistants and Employees [§ 119] p 771 
11. Substitutes for Sheriff [§§ 120-122] p 772 

a. In General [§ 120] p 772 

b. Coroner Acting as Sheriff [§ 121] p 772 

ce. Elisors [§ 122] p 773 
12. Posse Comitatus [§ 123] p 773 


III, RIGHTS, POWERS, AND DUTIES [§§ 124-182] p 774 


A. Nature and Extent [§§ 124-134] p 774 

1. In General [§ 124] p 774 

2. Territorial Extent of Authority [§§ 125-126] p 775 
a. Of Sheriff or Deputy [§ 125] p 775 
b. Of Constable [§ 126] p 775 

3. Authority of Deputies and Assistants [§§ 127-129] p 776 
a. In General [§ 127] p 776 
b. Termination of Incumbency of Sheriff [§ 128] p 777 


¢c. 


Ratification of Act of One Assuming without Authority To Act as Deputy [§ 129] p 
Ol 


4, Authority of Coroner Acting as Sheriff [§ 130] p 777 
5. Authority of Special Officers [§ 131] p 778 


For later ‘cases, developments and changes in the law see Annotations, same title and section number. 
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6. Authority of De Facto Officers [§ 132] p 778 | 
7. Disqualification To Act in Particular Cases [§ 133] p 778 
8. Inability To Act in Particular Cases [§ 134] p 779 
B. Particular Powers and Duties [§§ 135-169] p 779 
1. Conservation of Peace and Arrest of Offenders [§§ 135-137] p 779 
a. Sheriffs [§ 1385] p 779 
b. Constables [§ 136] p 780 
c. Concurrent or Conflicting Powers and Duties [§ 137] p 780 
. Custody and Control of Convicts [§ 138] p 780 
. Protection of Property [§ 139] p 780 
. Destruction of Dogs Running at Large; Entry on Private Property [§ 140] p 781 
. Attendance at Court, Inquests, and Meetings of County Board [§ 141] p 781 
. Service, Execution, and Return of Process [§§ 142-160] p 781 
a. In General [§ 142] p 781 
. Authority as Affected by Direction of Process [§ 143] p 782 
Time for Execution [§ 144] p 782 
Marking Day of Receipt on Process [§ 145] p 782 
Order of Execution [§ 146] p 782 
. Mode of Executing Process [§§ 147-151] p 782 
(1) In General [§ 147] p 782 
(2) Direction as to Mode [§§ 148-150] p 783 
(a) Directions of Party or Attorney [§ 148] p 783 
(b) Duty in Absence of Directions [§ 149] p 783 
(c) Application to Court for Directions [§ 150] p 783 
(3) Use of Force [§ 151] p 783 
g. Diligence Required [§ 152] p 784 
h. Levy of Attachment [§ 153] p 784 
i. Levy of Execution [§§ 154-156] p 784 
(1) In General [§ 154] p 784 
(2) Property To Be Levied on [§ 155].p 784 
(3) Release of Levy [§ 156] p 785 
Arrest under Body Execution [§ 157] p 785 
. Preparation of Forthcoming Bond [§ 158] p 785 
. Execution of Writ of Assistance [§ 159] p 785 
m. Return [§ 160] p 785 
7. Custody and Care of Property [§ 161] p 785 
8. Sales and Conveyances [§ 162] p 786 
9. Collection, Custody, and Disposition of Money [§§ 163-165] p 787 
a. Collection or Receipt [§ 163] p 787 
b. Custody and Disposition [§§ 164-165] p 787 
(1) In General [§ 164] p 787 
(2) Payment to Person Entitled or into Court [§ 165] p 788 
10. Acting as Attorney [§ 166] p 789 
11. Preservation and Exhibition of Papers [§ 167] p 789 
12. Contracts and Agreements [§§ 168-169] p 789 
a. Noncompliance with Statute [§ 168] p 789 
b. Pledging Credit of County [§ 169] p 789 
C. Effect of Change in Incumbency [§§ 170-182] p 789 
1. Rights, Powers, and Duties of Retiring Sheriff [S$ 170-179] p 789 
a. In General [§ 170] p 789 
b. Custody of Attached Property [§ 171] p 790 
e. Sale of Property [§ 172] p 790 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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- Collection of Purchase Money or Enforcement of Liability on Bid [§ 173] p 790 
Paying Over Money [§ 174] p 791 
Execution of Deed [§ 175] p 791 
Making or Amendment of Return [§ 176] p 791 
. Undertaking New Business [§§ 177-178] p 791 
(1) In General [§ 177] p 791 
(2) Sheriff Holding Over [§ 178] p 792 
i. Turning Over Property, Records, Process, and Prisoners to Successor [§ 179] p 792 
2. Rights, Powers, and Duties of New Sheriff [§§ 180-182] p 792 
a. In General [§ 180] p 792 
b. EHexecution of Process Directed to Predecessor [§ 181] p 792 
e. Execution or Acknowledgment of Deed for Property Sold by Predecessor [§ 182] p 
793 
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IV. CIVIL LIABILITIES [§§ 183-554] p 793 


A. General Rules [§§ 183-193] p 793 
. Inability for Misfeasance or Nonfeasance in General [§ 183] p 793 
Judicial or Ministerial Functions [§ 184] p 793 
. Inabilities of Deputies [§ 185] p 794 
. Liabilities of Coroner Acting as Sheriff [§ 186] p 794 
. Liabilities of De Facto Officers [§ 187] p 794 
. Liabilities of Persons Aiding Officers [§ 188] p 795 
. Effect of Directions of Party or Attorney [§§ 189-192] p 795 
a. Failure To Follow Directions [§ 189] p 795 
b. Compliance with Directions [§§ 190-192] p 795 
(1) In General [§ 190] p 795 
(2) Directions To Stay Execution [§ 191] p 796 
(3) Directions as to Return of Process [§ 192] p 797 
8. Effect of Interference of Party or Attorney [§ 193] p 797 
B. Liability for Acts or Omissions of Deputies [§§ 194-205] p 797 
1. Acts or Omissions within Scope of Official Duties ms 194-195] p 797 
a. Statement of Rule [§ 194] p 797 
b. Application of Rule [§ 195] p 799 
. Acts outside Scope of Official Duties [§§ 196-197] p 801 
a, Rule Stated [§ 196] p 801 
b. Application of Rule [§ 197] p 801 
3. Acts of De Facto Deputies [§ 198] p 802 
4. Acts Done after Termination of Office [S§ 199-200] p 803 
a. Termination of Deputy’s Incumbency [§ 199] p 803 
b. Termination of Sheriff’s Incumbency [§ 200] p 803 
. Acts of Deputy of Predecessor [§ 201] p 803 
. Acts of Deputy Nominated by Creditor [§ 202] p 803 
. Directions to Deputy as Affecting Liability of Sheriff [§ 203] p 803 
. Release of Deputy from Legal Duty by Act of Creditor [§ 204] p 804 
9. Release of Liability [§ 205] p 804 
C. Defaults with Respect to Execution of Process [§§ 206-248] p 804 
1. General Rules of Liability [§ 206] p 804 
2. Matters Essential to Liability [§§ 207-214] p 805 
a. Jurisdiction of Court [§ 207] p 805 
b. Regularity of Proceedings in General [§ 208] p 805 
c. Validity and Force of Judgment [§ 209] p 805 
d. Validity of Process [§ 210] p 806 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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e. Authority To Execute Writ [§ 211] p 806 ; 
£. Laek of Diligence Necessary to Liability [§ 212] p 806 : 
g. Injury te Party at Whese Instance Process Issued [§ 213] p 807 
h. Necessity for Demand [§ 214] p S07 
3. Partiewar Process er Writs [§ 215] p S07 
4. Particular Defaulis or Omissions [§§ 216-222] p 808 
a. Reeegrizing Claims of Exemption [§ 216] p S08 
b. Giving Preference te Junior Writ [§ 217] p 808 
e. Failure Toe File Statutory Netice [§ 218] p S09 
@ Failure Te Arrest Defendant, er Bring in Prisoner Enlarged on Bail 15 219] p S09 
e. Insuficient Lecy [§ 220] p 809 
£. Defective Levy [§ 221] p 809 
Oiker Defaults [§ 222] p S09 
3. Retief from Liability [§§ 223-245] p $10 
a. In General [§ 223] p S10 
b. Particular Matters Affecting Liability [§§ 224-245] p 810 
(1) Availabidity of Property for Seizure [§§ 224-225] p 810 
(a) In General [§ 224] p S10 
(b) Exempt Property [§ 225] p 811 
- (2) Ownership of Property [§ 226] p S11 
(3) Prier Liens on Property [§ 227] p $12 
(4) Validity of Lien on Which Process Based [§ 228] p 812 
(5) Acts or Defaulés of Party Issuing Process [§§ 229-233] p 812 
(a) In General [§ 229] p 812 . 
(b) Failure or Refusal To Indemnify [§ 2380] p 812 
(e) Issuance of, or Failure To Issue, Seconé Writ [§ 231] p 813 
(d) Release or Discharge of Debtor [§ 232] p 8138 
(e) Release of Levy by Creditor [§ 233] p 813 
(6) Agreements between Parties [§ 234] p 818 
(7) Absence of Debtor [§ 235] p S14 
(8) Bankruptcy or Insolvency of Debtor [§ 236] p 814 
(9) Difficulty tx Executing Process [§ 237] p S14 
(10) Laek of Knowledge of Facts [§ 238] p 814 
(11) Consideration for Debtor [§ 239] p S14 
(12) CoWectability of Debt [§ 240] p S14 
(13) Prevention of Levy by Giving Bond [§ 241] p 815 
(14) Supersedeas or Stay of Writ [§ 242] p 815 
(15) Payment of Debt [§ 248] p 815 
(16) Injunction against Process [§ 244] p 815 
(17) Miscellaneous Matters [§ 245] p 815 
6. Extent of Liability [§§ 246-248] p 816 
a. Failure To Execute Process [§ 246] p 816 
b. Giving Preference to Junior Writ [§ 247] p S17 
ec. Insufficient or Defective Levy [§ 248] p 817 
D. Wrongful Acts Commitied in Execution of Process [§§ 249-253] p 817 . 
Abuse of Process and Other Tortious Acts Generally [§ 249] p 817 
Causing Unnecessary Injury or Hardship [§ 250] p 818 
Entry on, or Breaking into, Premises [§ 251] p 819 
Failure To Note Time of Receipt of Execution [§ 252] p 819 
. Failure To Make Inventory of Property Levied on [§ 253] p 819 
E. Wrongful Levy on, or Taking of, Property [§§ 254-316] p 819 \ 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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1. Liability in General [§ 254] p 819 
2. What Constitutes Seizure [§ 255] p 820: 
3. Acts or Omissions Constituting Wrongful Levy or Seizure [§§ 256-287] p 821 
a. Matters Relating to Writ or Other Process [§ 256] p 821 
b. Matters Relating to Property Seized [§§ 257-281] p 821 
(1) Property outside Jurisdiction [§ 257] p 821 
(2) Property Not Covered by Process or Order [§ 258] p 821 
(3) Property Not Subject to Levy [§§ 259-265] p 821 
(a) In General [§ 259] p 821 
(b) Exempt Property [§§ 260-264] p 821 
aa. In General [§ 260] p 821 
bb. Necessity of Claim and Selection by Debtor [§ 261] p 823 
ec. Failure To Allow or Set Off Exemption [§ 262] p 823 
dd. Intermingling of Exempt and Nonexempt Property [§ 263] p 824 
ee. Claim of Articles Other Than Those Set Off [§ 264] p 824 
(c) Property In Custodia Legis [§ 265] p 824 
(4) Property Subject to Lien or Encumbrance [§§ 266-270] p 824 
(a) Chattel Mortgage [§§ 266-268] p 824 
aa. In General [§ 266] p 824 
bb. Particular Statutory Provisions [§ 267] p 825 
ce. Invalidity of Mortgage [§ 268] p 826 
(b) Landlord’s Lien [§ 269] p 826 
(c) Other Liens [§ 270] p 827 
(5) Property Belonging to Third Person [§§ 271-281] p 827 
(a) In General [§ 271] p 827 
(b) Property Specified in Writ [§ 272] p 828 
(c) Property Purchased Pendente Lite [§ 273] p 829 
(d) Property Fraudulently Conveyed [§ 274] p 829 
(e) Seizure of Common Property under Process against Cotenant [§ 275] p 
830 


(f) Seizure of Partnership Property wnder Process against One Partner [§ 
276]| p 830 
(g) Seizure of Wife’s Property under Process against Husband [§ 277] p 830 
(h) Possession of Property at Time of Seizure; Notice and Demand [§§ 278- 
280] p 831 - 
aa. Property in Possession of Defendant in Writ [§ 278] p 831 
bb. Property in Possession of Third Person [§ 279] p 831 
ce. Form and Requisites, and Mode of Service, of Notice or Demand 
[§ 280] p 832 
(i) Confusion of Goods [§ 281] p 832 
ce. Matters Relating to Mode, Time, and Sufficiency of Levy [§§ 282-286] p 833 
(1) Denial of Debtor’s Right To Designate Property [§ 282] p 833 
(2) Order of Levy [§ 283] p 833 
(3) Time of Levy [§ 284] p 834 
(4) Hacessive Levy [§ 285] p 834 
(5) Taking More Property Than Levied on [§ 286] p 835 
d. Irregularities Subsequent to Seizure [§ 287] p 835 
4. Particular Matters Affecting Liability [§§ 288-299] p 835 
a. In General [§ 288] p 835 
b. Intent of Officer [§ 289] p 835 
c. Matters Relating to Title in General [§ 290] p 835 
d. Assent to Officer’s Acts, and Estoppel To Show Title [§ 291] p 836 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Taking, or Failure To Take, Indemnity [§ 292] p 836 
Trial of Right of Property [§ 293] p 836 
Application of Proceeds of Property [§ 294] p 837 

Return or Offer To Return Property [§ 295] p 837 

Recovery of Judgment for Property [§ 296] p 838 

Sale of Property by Owner [§ 297] p 838 


. Relinquishment of Claim to Damages [§ 298] p 838 


Withdrawal of Claim to Property [§ 299] p 838 


5. Hxtent of Liability [§§ 300-316] p 838 


a. 


oAo 


f) 


g. 
h. 


Measure of Recovery in General [§§ 300-307] p 838 
(1) Where Owner Does Not Regain Possession [§ 300] p 838 
(2) Where Owner Regains Possession [§ 301] p 839 
(3) Seizure of Mortgaged Property [§ 302] p 840 
(4) Seizure of Pledged Property [§ 303] p 840 
(5) Seizure of Property Subject to Landlord’s Lien [§ 304] p 840 
(6) Seizure of Property Subject to Factor’s or Carrier’s Lien [§ 305] p 840 
(7) Seizwre of Property in Custody of Law [§ 306] p 840 
(8) Seizure under Void Writ [§ 307] p 841 


. Injury to Business and Credit [§ 308] p 841 


Loss of Profits [§ 309] p 841 


. Counsel Fees [§ 310] p 841 
. Reduction or Mitigation of Damages [§§ 311-313] p 841 


(1) In General [§ 311] p 841 
(2) Return or Offer To Return Property [§ 312] p 841 
(3) Application of Proceeds of Property [§ 313] p 842 
Nominal Damages [§ 314] p 843 
Exemplary Damages [§ 315] p 843 
Interest [§ 316] p 843 


F. Liabilities Arising Out of Custody of Property [§§ 317-354] p 844 
1. Loss of, or Injury to, Property [§§ 317-330] p 844 


a. 


In General [§ 317] p 844 


b. Degree of Care Required [§ 318] p 845 
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Loss or Injury through Act or Neglect of Custodian or Receiptor [§ 319] p 846 
Liability to Subsequent Creditors of Property Owner [§ 320] p 846 
Incidental Injury to Property Not Taken [§ 321] p 846 
Necessity for Demand [§ 322] p 846 
Liability as Trespasser Ab Initio [§ 323] p 847 
Particular Matters Affecting Liability [§§ 324-330] p 847 

(1) Injury to Plaintiff [§ 324] p 847 

(2) Propriety of Levy [§ 325] p 847 

(3) Validity of Judgment or Process [§ 326] p 847 

(4) Delwery of Property to Receiptor [§ 327] p 847 

(5) Acts or Omissions of Parties [§ 328] p 847 

(6) Withdrawal of Suit [§ 329] p 848 

(7) Miscellaneous Matters [§ 330] p 848 


2. Release of Property Levied on [§§ 331-342] p 848 


a. 


b. 


In General [§ 331] p 848 
Release on Bond [§ 332] p 848 


ce. Particular Matters Affecting Liability [§§ 333-342] p 849 


(1) Existence and Validity of Attachment and Levy [§ 333] p 849 
(2) Ownership of Property [§ 334] p 849 
(3) Hxemption of Property [§ 335] p 849 
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(4) Failure or Refusal To Indemnify Sheriff [§ 336] p 849 
(5) Bankruptcy or Insolvency of Debtor [§ 337] p 850 
(6) Dissolution of Writ [§ 338] p 850 
(7) Expiration of Writ [§ 339] p 850 
(8) Judicial Proceedings Affecting Right of Possession [§ 340] p 850 
(9) Payment of Amount Claimed in Writ [§ 341] p 850 
(10) Miscellaneous Matters [§ 342] p 851 
3. Failure To Have Property Forthcoming To Satisfy Writ [§§ 343-344] p 851 
a. In General [§ 343] p 851 
b. Necessity for Demand or Delivery of Final Process [§ 344] p 852 
4. Release of Surety by Delivery of Property to Principal Debtor [§ 345] p 852 
5. Failure To Deliver Property to Person Entitled Thereto [§ 346] p 852 
6. Conversion of Property [§ 347] p 853 
7. Disposition of Property [§ 348] p 853 
8. Use of Property [§ 349] p 854 
9. Holding Possession of Premises Containing Goods Seized under Process [§ 350] p 854 
0. Liability for Value of Use of Real Property under Seizure [§ 351] p 855 
1. Estoppel To Deny Lawful Possession [§ 352] p 855 
12. Extent of Liability -[§§ 353-354] p 855 
a. In General [§ 353] p 855 
b. Mitigation or Reduction of Damages [§ 354] p 855 
G. Liabilities Arising Out of Sale of Property [§§ 355-412] p 856 
1. Invalid or Irregular Sale [§§ 3855-387] p 856 
. In General [§ 355] p 856 
. Sale after Satisfaction of Judgment or Tender of Amount Due [§ 356] p 856 
. Sale after Garnishment of Debt [§ 357] p 856 
. Sale after Death of Debtor [§ 358] p 856 
. Sale after Bankruptcy of Debtor [§ 359] p 857 
Sale after Injunction, Stay, or Supersedeas [§ 360] p 857 
. Sale pending Appeal [§ 361] p 857 
. Sale under Writ Subsequently Set Aside [§ 362] p 857 
Sale of Property Not Belonging to Defendant [§§ 363-370] p 857 
(1) In General [§ 363] p 857 
(2) Sufficiency and Effect of Claim, and Abandonment Thereof [§ 364] p 858 
(3) Effect of Finding on Trial of Right of Property, and Appeal Therefrom [§ 365] 
p 858 
(4) Confusion of Goods [§ 366] p 859 
(5) Property in Possession of Fraudulent Grantee [§ 367] p 859 
(6) Sale of Subtenant’s Crops for Rent [§ 368] p 859 
(7) Process against Specific Property Sold [§ 369] p 859 
(8) Notice or Demand; Estoppel of Owner or Claimant [§ 370] p 859 
Sale of Common Property under Process against Cotenant [§ 371] p 859 
Sale of Exempt Property [§ 372] p 860 
Sale of Mortgaged or Encwmbered Property [§ 373] p 860 
. Sale of Property on Demised Premises [§ 374] p 861 
Sale of Property in Custody of Law [§ 375] p 861 
Sale without Order of Court [§ 376] p 861 
Sale without Levy [§ 377] p 862 
Sale without Appraisement [§ 378] p 862 
Sale without Proper Notice [§ 379] p 862 
Improprieties in Conduct of Sale [§§ 380-384] p 862 
(1) In General [§ 380] p 862 
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(2) Sale at Improper Time [§ 381] p 863 
(3) Sale at Improper Place [§ 382] p 863 
(4) Sale in Improper Order [§ 383] p 863 
(5) Purchase by Officer [§ 384] p 863 
t. Sale at Inadequate Price [§ 385] p 863 
u. Huacessive Sale [§ 386] p 863 
v. Second Sale of Property Already Sold [§ 387] p 864 
Failure To Deliver or Convey EAT and Improprieties in Connection with Deliv- 
ery [§ 388] p 864 
Conveyance or Delivery without Payment of Price [§ 389] p 864 
Failure To Enforce Payment of Bid [§ 390] p 864 
Removal of Goods from Premises Ordered Sold [§ 391] p 864 
Liability for Cost of Advertising Sale [§ 392] p 865 
Wrongful Acts of Purchaser [§ 393] p 865 
Failure To Sell [§§ 394-402] p 865 
a. In General [§ 394] p 865 3 
b. Eacuses for Failure To Sell [§§ 395-402] p 865 
(1) In General [§ 395] p 865 
(2) Property Not Belonging to Defendant [§ 396] p 866 
(3) Property Claimed as Exempt [§ 397] p 866 
(4) Property Subject to Prior Liens or Claims [§ 398] p 867 
(5) Property Seized by Predecessor [§ 399] p 867 
(6) Bankruptcy of Debtor [§ 400] p 867 
(7) Injunction against Sale [§ 401] p 867 
(8) Impossibility of Selling [§ 402] p 867 
Delay in Selling [§§ 403-405] p 867 
a. In General [§ 403] p 867 
b. Property Claimed as Exempt [§ 404] p 868 
c. Delay pending Proceedings To Open Judgment [§-405] p 868 
Liability as Warrantor of Title [§ 406] p 868 


ll. Liability as Trespasser Ab Initio [§ 407] p 868 


12. 


Extent of Liability [§§ 408-412] p 869 
a. Wrongful or Defective Sale in General [§ 408] p 869 
b. Sale without Proper Notice [§ 409] p 869 
c. Improprieties in Conduct of Sale [§ 410] p 869 
d. Sale at Inadequate Price [§ 411] p 869 
e. Failure To Sell or Deliver Possession after Sale [§ 412] p 869 


H. Liabilities Arising Out of Collection, Custody, or Disposition of Money [§§ 413-443] p 870 


. In General [§ 413] p 870 

. Default or Delay in Collecting [§ 414] p 870 

. Medium of Payment [§ 415] p 871 

. Liability for Deferred Payments on Credit Sale [§ 416] p 871 
. Inability for Money Left with Third Person [§ 417] p 871 


Loan of Money [§ 418] p 872 


. Agreements as to Application of Money [§ 419] p 872 

. Payment into Court [§ 420] p 872 

. Payment to Agent or Attorney [§ 421] p 872 

). Payment to Wrong Person [§ 422] p 872 

- Repayment of Money to Defendant on Supersedeas of Writ [§ 423] p 873 
. Distribution of Proceeds of Sale [§§ 424-425] p 873 


a. In General [§ 424] p 873 
b. Relief from Liability [§ 425] p 874 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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13. Failure or Refusal To Pay Over Money [§§ 426-437] p 875 
a. Liability in General [§ 426] p 875 
b. Proceeds of Property Sold under Mesne Process [§ 427] p 876 
ce. Particular Matters Affecting Liability [§§ 428-436] p 876 
(1) Invalid Judgment or Process, or Improper Sale [§ 428] p 876 
(2) Right of, or Payment to, Another Person in General [§ 429] p 876 
(3) Claim by Third Persons [§ 430] p 876 
(4) Notification Not To Pay Over Money [§ 431] p 877 
(5) Attachment or Garnishment of Money [§ 432] p 877 
(6) Receipt of Money after Return Day of Writ [§ 433] p 877 
(7) Recovery against Officer for Selling Property [§ 434] p 877 
(8) Recovery of Judgment against Deputy [§ 435] p 877 
(9) Miscellaneous Matters [§ 436] p 877 
d. Ezatent of Liability [§ 4387] p 878 
14. Delay in Paying Over Money [§ 438] p 878 
15. Loss of Money Sent by Mail [§ 489] p 878 
16. Interest [§ 440] p 878 
17. Necessity of Demand [§ 441] p 879 
18. Necessity for Order of Court as to Payment [§ 442] p 880 
19. Effect of Reversal of Judgment [§ 443] p 880 
I. Liabilities Arising Out of Taking Bond or Security [§§ 444-469] p 880: 
1. Failure To Take Bond [§ 444] p 880 
2. Failure or Refusal To Delwer or Return Bond [§ 445] p 881 
3. Acceptance of Insufficient or Defective Bond [§§ 446-451] p 881 
a. In General [§ 446] p 881 
b. Bond with Insufficient Sureties [§§ 447-449] p 881 
(1) In General [§ 447] p 881 3 
(2) Liability as Guarantor of Sufficiency [§ 448] p 882 
(3) Insolvency or Insufficiency Occurring after Acceptance [§ 449] p 882 
ce. Bond with Insufficient Number of Securities [§ 450] p 883 
d. Bond without Sureties [§ 451] p 883 
4. To Whom Officer Liable [§ 452] p 883 
5. Conditions Precedent to Liability [§§ 453-455] p 883 
a. Accrual of Liability on Bond [§ 453] p 883 
b. Sufficiency of Adjudication as to Validity of Bond [§ 454] p 883 
c. Necessity of Demand on Officer [§ 455] p 884 
6. Particular Matters Affecting Liability [§§ 456-462] p 884 
Obligation To Take Security [§ 456] p 884 
Irregularities or Defects in Bond or in Proceedings in Which Given [§ 457] p 884 
Sufficiency of Recourse on Bond [§ 458] p 884 
Attempt To Enforce Bond [§ 459] p 884 
Release of Surety [§ 460] p 884 
Agreement To Release Sheriff [§ 461] p 884 
g. Lack of Injury to Plaintiff [§ 462] p 884 
7. Extent of Liability [§§ 463-465] p 885 
a. In General [§ 463] p 885 
b. Mitigation of Damages [§ 464] p 885 
ce. Nominal Damages [§ 465] p 885 
8. Liability of Officer as Bail [§§ 466-469] p 886 
a. In General [§ 466] p 886 
b. Conditions Precedent to Liability [§ 467] p 886 
c. Relief from, or Waiver of, Liability [§ 468] p 887 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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d. Extent of Liability [§ 469] p 887 
J. Liabilities Arising Out of Duty To Return Process [§§ 470-506] p 888 
1. Failure To Make, or Delay in Making, Return [§§ 470-490] p 888 
a. In General [§ 470] p 888 
b. Necessity of Injury to Party Complaining [§ 471] p 889 
ce. Necessity for Demand [§ 472] p 889 
d. Relief from Liability [§§ 473-488] p 889 
(1) Right To Excuse Default Generally [§ 473] p 889 
(2) Particular Matters Affecting Liability [§§ 474-488] p 889 
(a) Validity of Process or Judgment [§ 474] p 889 
(b) Uncollectability of Debt [§ 475] p 889 
(c) Insolvency of Defendant [§ 476] p 889 
(d) Payment to Plaintiff of Amount Due [§ 477] p 890 
(e) Unsuccessful Effort To Make Return [§ 478] p 890 
(f) Offer To Deliver Writ to Proper Officer [§ 479] p 890 
(g) Indorsement of Return on Writ [§ 480] p 890 «= 
(h) Renewal of Writ [§ 481] p 890 
(i) Issuance of Second Writ [§ 482] p 890 
(j) Attachment or Replevin against Plaintiff in Execution [§ 483] p 891 
(k) Appeal or Writ of Error [§ 484] p 891 
(1) Injunction or Restraining Order [§ 485] p 891 
(m) Waiver or Ratification of Default [§ 486] p 891 
(n) Termination of Incumbency [§ 487] p 891 
(0) Miscellaneous Matters [§ 488] p 891 
e. Extent of Liability [§§ 489-490] p 892 
(1) In General [§ 489] p 892 
(2) Mitigation of Liability; Nominal Damages [§ 490] p 893 
2. Insufficient or Defective Return, and Failure To Enter [§§ 491-492] p 893 
a. Liability in General [§ 491] p 893 
b. Relief from Liability [§ 492] p 893 — 
3. False Return [$§ 493-506] p 894 
a. In General [§ 493] p 894 
b. What Constitutes False Return [§ 494] p 894 
ce. To Whom Officer Liable [§ 495] p 895 
‘d. Necessity for Injury to Party Complaining [§ 496] p 895 
e. Particular Matters Affecting Liability [§§ 497-504] p 895 
(1) Validity of Process or Judgment [§ 497] p 895 
(2) Title to Property [§ 498] p 896 
(3) Bankruptcy or Insolvency of Debtor [§ 499] p 896 
(4) Agreements between Parties; Compromise [§ 500] p 896 
(5) Improper Direction of Writ [§ 501] p 896 
(6) Transactions Subsequent to Return [§ 502] p 896 
(7) Waiver or Estoppel Affecting Right of Action [§ 503] p 896 
(8) Miscellaneous Matters [§ 504] p 897 
f. Extent of Liability [§§ 505-506] p 897 
(1) In General [§ 505] p 897 
(2) Mitigation of Damages [§ 506] p 898 
K. Other Liabilities [§§ 507-524] p 898 
1. Assault [§ 507] p 898 
2. Wrongful Arrest on Criminal Charge [§ 508] p 899 
3. Injury to Property in Making Arrest [§ 509] p 899 
4. Taking Arrested Person before Wrong Magistrate [§ 510] p 899 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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5. Seizure and Detention of Property on Making Arrest for Larceny [§ 511] p 899 
6. Liabilities as to Prisoners or Convicts'[§§ 512-513] p 899 
a. Ill Treatment or Injury [§ 512] p 899 
b. Liability for Medical Services Rendered Prisoner [§ 513] p 899 
7. Escape [§§ 514-521] p 900 
a. In General [§ 514] p 900 
b. Relief from Liability [§§ 515-519] p 901 
(1) Validity and Regularity of Process or Judgment [§ 515] p 901 
(2) Poverty or Insolvency of Debtor [§ 516] p 901 
(3) Privilege from Arrest [§ 517] p 901 
(4) Discharge by Order of Court [§ 518] p 901 
(5) Waiver of Right of Action [§ 519] p 901 
ce. Extent of Liability [§§ 520-521] p 901 
(1) In General [§ 520] p 901 
(2) Mitigation of Damages [§ 521] p 902 
8. Injuries by Mobs or Rioters [§ 522] p 902 
9. Furnishing Erroneous Information [§ 523] p 902 
10. Fatlure To Record Assignment [§ 524] p 902 
L. Protection Afforded by Process, Judgment, or Order of Court [§§ yoo p 902) 
1. General Rule [§§ 525-528] p 902 
a. Protection of Sheriff or Constable [§ 525] p 902 
b. Protection of Deputies and Special Officers [§ 526] p 904 
c. Protection of Coroner Acting as Sheriff [§ 527] p 904 
d. Protection of Persons Assisting Sheriff [§ 528] p 904 
2. Jurisdiction of Court [§§ 529-530] p 904 
a. In General [§ .529] p 904 
b. Necessity of Affirmative Showing [§ 530] p 905 
3. Regularity of Proceedings [§ 531] p 906 
4. Validity of Judgment or Order [§§ 532-533] p 906 
a. In General [§ 532] p 906 
b. Judgment or Order Based on Unconstitutional Statute [§ 533] p 907 
5. Validity of Process [§§ 534-535] p 907 
a. In General [§ 534] p 907 
b. Obeying Improper Mandate of Writ [§ 535] p 909 
6. Necessity for Entry of Order or Judgment [§ 536] p 909 
7. Necessity for Showing Authority To Execute Process [§ 537] p 909 
8. Necessity for Return of Process [§ 538] p 910 
9. Showing Necessity Where Property Claimed by Third Person [§ 539] p 910 
10. Second Levy [§ 540] p 912 
11. Levy after Payment of Debt [§ 541] p 912 
12. Action after Expiration of Writ [§ 542] p 912 
13. Levy after Return or Return Day [§ 543] p 912 
14. Declarations of Officer [§ 544] p 913 
15. Process against Two or More Parties [§ 545] p 913 
16. Process Issued at Instance of Sheriff [§ 546] p 913 
17. Subsequent Action of Court or Party [§§ 547-548] p 913 
a. In General [§ 547] p 913 
b. Effect of Supersedeas or Stay [§ 548] p 913 
18. Ultimate Success of Party at Whose Instance Process Issued [§ 549] p 913 
19. Forfeiture of Protection [§§ 550-553] p 914 
a. In General [§ 550] p 914 
b. Effect of Taking Indemnity [§ 551] p 914 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ec. Personal Knowledge of Officer [§ 552] p 914 
d. Wrongful Acts of Officer [§ 553] p 915 
20. Particular Process, Judgments, or Orders [§ 554] p 916 


V. INDEMNITY TO OFFICER [§§ 555-606] p 918 
A. Right To Require Indemnity [§§ 555-559] p 918 
: 1. In General [§ 555] p 918 
2. Where Attachment Bond Required [§ 556] p 920 
3. Determination by Sheriff’s Jury [§ 557] p 920 
4. Indemnity for Expenses of Suit [§ 558] p 920 
5. Indemnity on Allowing Claim of Exemption [§ 559] p 920 
B. Necessity of Demand [§ 560] p 920 
C. Time When Indemnification May Be Required [§ 561] p 920 
D. By Whom Indemnity To Be Given [§§ 562-563] p 920 
1. In General [§ 562] p 920 
2. Sureties [§ 563] p 921 ‘ x 
E. Amount of Indemnity [§ 564] p 921 
F. Form, Requisites, and Sufficiency of Bond or Undertaking [$$ 565-569] p 921 
1. In General [§ 565] p 921 
2. Necessity for Writing [§ 566] p 921 
3. Consideration [§ 567] p 921 
4, Seal [§ 568] p 922 
5. Single Indemnity on Two or More Writs [§ 569] p 922 
G. Validity of Indemnity [§ 570] p 922 
H. Objections to Indemnity [§ 571] p 922 
I. implied Promise of Indemnity [§ 572] p 923 
J. Promise To Furnish Indemnity [§ 573] p 923 
K. When Indemnity Becomes Effective [§ 574] p 923 
L. Effect of Indemnity [§§ 575-577] p 923 
1. As Protection for Officer and Sureties on Official Bond [§§ 575-576] p 923 
a. In General [§ 575] p 923 
b. As Substitute for Liability of Officer [§ 576] p 924 
2. As Giving Right of Action to Claimant [§ 577] p 924 
If. Duty of Officer To Proceed on Receiving Indemnity [§§ 578-579] p 925 
1. In General [§ 578] p 925 
2. Where Indemnity Defective [§ 579] p 926 
N. Effect of Refusal To Furnish Indemnity [§§ 580-581] p 926 
1. In General [§ 580] p 926 
2. Refusal by One of Two or More Creditors [§ 581] p 926 
O. Liabilities of Indemnitors [§§ 582-589] p 926 
. In General [§ 582] p 926 
. Acts Done before Execution of Bond [§ 583] p 928 
. Latent of Liability [§ 584] p 928 
. When Liability Accrues [§ 585] p 929 
. Conclusiveness on Indemnitors of Judgment against Officer [§ 586] p 930 
. Estoppel To Deny Ownership of Property [§ 587] p 931 
. Tiability as Affected by Disposition of Proceeds of Property [§ 588] p 931 
. Release or Discharge of Liability [§ 589] p 931 
P. Summary Remedies of Officers against Indemnitors [§ 590] p 932 
Q. Actions by Officers against Indemnitors [§§ 591-606] p 933 
1. Right of Action [§§ 591-593] p 933 
a. In General [§ 591] p 933 
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b. Actions by Deputies [§ 592] p 933 
c. Actions by Sureties of Officer [§ 593] p 933 

. Nature of Action [§ 594] p 933 

. Defenses [§ 595] p 933 

Conditions Precedent [§ 596] p 934 

. Limitations [§ 597] p 934 

. Joinder of Actions [§ 598] p 934 

. Parties [§ 599] p 934 

. Pleading [§ 600] p 934 

. Issues, Proof, and Variance [§ 601] p 935 

10. Evidence [§ 602] p 935 

11. Trial [§ 603] p 935 

12. Judgment [§ 604] p 936 

13. Appeal and Review [§ 605] p 936 

14. Costs [§ 606] p 936 


VI. ACTIONS AGAINST OFFICERS OR INDEMNITORS [(§§ 607-695] p 936 
A. Right of Action [§§ 607-613] p 936 
. In General [§ 607] p 936 
. Act or Default of Officer [§ 608] p 937 
. Act or Default of Deputy [§ 609] p 938 
. Duty or Obligation of Defendant to Plaintiff [§ 610] p 938 
. Injury to Plaantiff [§ 611] p 938 
. Matters Affecting Right of Action [§§ 612-613] p 939 
a. Against Officer [§ 612] p 939 
b. Against Indemnitors [§ 613] p 940 
B. Nature and Form of Remedy [§§ 614-622] p 940 
1. In General [§ 614] p 940 
2. Particular Forms of Action [§§ 615-620] p 940 
Assumpsit [§ 615] p 940 
. Book Account [§ 616] p 941 
Case [§ 617] p 941 
Debt [§ 618] p 941 
Trespass [§ 619] p 941 
Trover [§ 620] p 942 
3. Cure or Waiver of Objection to Form [§ 621] p 943 
4. Joinder of Causes of Action [§ 622] p 9438 
Conditions Precedent [§ 623] p 943 
Defenses [§ 624] p 944 
Jurisdiction and Venue [§ 625] p 944 
Time To Sue and Limitations [§§ 626-636] p 945 
1. Time When Action May Be Commenced [§ 626] p 945 
2. Time within Which Action Must Be Commenced [§§ 627-636] p 945 
a. In General [§ 627] p 945 
b. Accrual of Cause of Action [§§ 628-636] p 946 
(1) In General [§ 628] p 946 
(2) Defaults in Respect of Execution of Process [§ 629] p 946 
(3) Wrongful Levy or Sale [§ 630] p 946 
(4) Defaults in Respect of Custody of Property [§ 631] p 947 
(5) Failure To Execute Deed [§ 632] p 947 
(6) Failure To Pay Over Money [§ 683] p 947 
(7) Defaults as to Taking or Keeping Bond or Security [§ 634] p 947 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(8) Failure To Return, or False or Insufficient Return of, Process [§ 635] p 948 
(9) Action between Sheriff and Deputy [§ 636] p 948 
G. Parties [§§ 637-641] p 948 
1. Plaintiffs [§§ 637-638] p 948 
a. In General [§ 637] p 948 
b. Joinder [§ 638] p 948 
2. Defendants [§§ 639-641] p 949 
a. In General [§ 639] p 949 
b. Substitution [§§ 640-641] p 949 
(1) In General [§ 640] p 949 
(2) Indemnitors [§ 641] p 949 
H. Process [§ 642] p 951 
I. Pleading [$$ 643-672] p 951 
1. Petition, Declaration, or Complaint [§§ 643-659] p 951 
a. In General [§ 643] p 951 
b. In Actions for Particular Defaults or Misfeasances [§§ 644-659}*p 951 
(1) Failure To Execute Process [§ 644] p 951 
(2) Wrongful Levy on, Setzure or Removal of, Property [§§ 645-648] p 952. 
(a) In General [§ 645] p 952 
(b) Under Process against Another Person [§ 646] p 953 
(c) Hxempt Property [§ 647] p 953 
(d) Mortgaged Property [§ 648] p 954 
(3) Refusal To Permit Replevin of Attached Property [§ 649] p 954 
(4) Loss, Release, or Conversion of, or Failure To Apply, Property [§ 650] p 954 
(5) Improper Sale [§ 651] p 954 
(6) Fatlure To Sell Property or Execute Deed [§ 652] p 955 
(7) Failure To Collect or Pay Over Money [§ 653] p 955 
(8) Improper Application of Money [§ 654] p 955 
(9) Acceptance of Defective or Insufficient Security [§ 655] p 956 
(10) Failure To Return Process or Bail Bond [§ 656] p 956 
(11) False Return [§ 657] p 956 
(12) Hscape [§ 658] p 957 
(18) Failure To Deliver Prisoner to Successor in Office [§ 659] p 957 
2. Plea or Answer [$$ 660-667] p 957 
a. In General [§ 660] p 957 
b. To Charges of Particular Defaults or Misfeasances [§§ 661-667] p 958 
(1) Failure To Execute Process [§ 661] p 958 
(2) Wrongful Levy or Seizure [§ 662] p 958 
(3) Improper Sale or Removal of Property [§ 663] p 959 
(4) Loss, Release, or Conversion of Property [§ 664] p 959 
(5) Failure To Produce or Deliver Property or Pay Over Money [§ 665] p 959 
(6) False Return [§ 666] p 959 
(7) Escape [§ 667] p 960 
3. Replication or Reply [§ 668] p 960 
4. Rejoinder [§ 669] p 961 
5. Demurrer [§ 670] p 961 
6. Amendments [§ 671] p 961 
7. Waiver and Cure of Objections and Defects [§ 672] p 961 
J. Issues, Proof, and Variance [§§ 673-674] p 961 
1. In General [§ 673] p 961 
2. Under General Issue or Denial [§ 674] p 963 
K. Evidence [§§ 675-683] p 963 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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1. Presumptions and Burden of Proof [§§ 675-677] p 963 
a. Presumptions [§ 675] p 963 
b. Burden of Proof [§§ 676-677] p 964 
(1) In General [§ 676] p 964 
(2) In Actions for Particular Defaults or Misfeasances [§ 677] p 965 
2. Admissibility [§§ 678-681] p 967 
a. In General [§ 678] p 967 
b. Documentary Evidence [§§ 679-681] p 969 
(1) In General [§ 679] p 969 
(2) Judicial or Official Records and Proceedings [§§ 680-681] p 970 
(a) In General [§ 680] p 970 
(b) Process and Return [§ 681] p 970 
3. Weight and Sufficiency [§§ 682-683] p 971 
a. In General [§ 682] p 971 
b. Conclusiveness of Officer’s Return [§ 683] p 973 
L. Trial [§§ 684-687] p 974 
1. In General [§ 684] p 974 
2. Questions for Court and Jury; Dismissal, Nonsuit, or Direction of Verdict [§ 685] 
p 974 
3. Instructions [§ 686] p 975 
4. Verdict and Findings [§ 687] p 976 
References [§ 688] p 977 
. New Trial [§ 689] p 977 
Judgment [§ 690] p 977 
. Damages [§§ 691-693] p 978 
1. In General [§ 691] p 978 
2. Mitigation of Damages [§ 692] p 979 
3. Punitive or Exemplary Damages [§ 693] p 979 
Q. Review [§ 694] p 980 
R. Costs [§ 695] p 980 


Wows 


VII. SUMMARY PROCEEDINGS AGAINST OFFICERS [§§ 696-728] p 980 
A. In General [§ 696] p 980 
B. Proceedings against Deputies [§ 697] p 981 
C. Persons Entitled to Summary Remedy [§ 698] p 981 
D. Defaults for Which Summary Remedies Available [§§ 699-701] p 982 
1. In General [§ 699] p 982 
2. Defaults of Deputies [§ 700] p 982 
3. Particular Defaults [§ 701] p 982 
E. Considerations Affecting Availability of Summary Remedies [§§ 702-704] p 984 
1. Doubt as to Duty or Liability [§ 702] p 984 
2. Acquiescence of Party [§ 703] p 984 
3. Injury to Complaining Party [§ 704] p 984 
F. Method of Proceeding [§§ 705-712] p 984 
1. Preliminary Statement [§ 705] p 984 
2. Rule or Order To Show Cause [§§ 706-708] p 984 
a. In General [§ 706] p 984 
b. Service [§ 707] p 986 
e. Vacation or Setting Aside [§ 708] p 986 
3. Contempt Proceedings [§§ 709-710] p 986 
' a. In General [§ 709] p 986 
b. Purging Contempt [§ 710] p 987 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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4. Motion or Suggestion [§ 711] p 987 
5. Scire Facias [§ 712] p 988 


. Necessity for Demand [§ 713] p 988 
. Defenses [§ 714] p 988 
. Jurisdiction [§ 715] p 988 


Time for Instituting Proceedings [§ 716] p 989 
Notice or Process {§§ 717-718] p 989 

1. Necessity [§ 717] p 989 

2. Form, Contents, and Sufficiency [§ 718] p 990 
Parties [§ 719] p 990 
Pleading [§ 720] p 991 


. Isswes [§ 721] p 992 


Variance [§ 722] p 992 

Evidence [§ 723] p 993 

Trial or Hearing [§ 724] p 995 

Judgment {§ 725] p 995 4 
Damages [§ 726] p 996 

Review [§ 727] p 996 

Costs [§ 728] p 997 


VITI. AMERCEMENT, FINES, AND PENALTIES [§§ 729-782] p 997 
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. In General [§ 729] p 997 


Construction of Statutes [§ 730] p 997 
Necessity for Compliance with Statute [§ 731] p 998 


. Discretion of Court [§ 732] p 998 
. Defaults for Which Amercement Proper [§§ 733-734] p 998 


1. In General [§ 733] p 998 
2. Default of Deputy [§ 734] p 1000 


. Necessity and Sufficiency of Demand [§ 735] p 1000 
. Amercement of Deputies [§ 736] p 1001 
. Amount of Penalty or Amercement [§§ 737-738] p 1001 


1. In General [§ 737] p 1001 
2. Discretion of Court [§ 738] p 1002 


. Particular Matters Affecting Liability [§§ 739-769] p 1002 


1. Duty To Act [§ 739] p 1002 
2. Validity and Regularity of Judgment and Process [§ 740] p 1002 
3. Nonreceipt of Money [§ 741] p 1002 
4. Uncollectability of Debt [§ 742] p 1002 
5. Payment of Debt [§ 743] p 1003 
6. Conflicting Claims to Money Collected [§ 744] p 1003 
7. Notice Not To Pay Over Money [§ 745] p 1003 
8. Injunction against Payment [§ 746] p 1003 
9. Attachment of Money in Officer’s Hands [§ 747] p 1003 
10. Claim of Third Person to Property {§ 748] p 1003 
11. Absence of Injury [§ 749] p 1003 
12. Innocent Mistake [§ 750] p 1004 
13. Validity of Sale [§§ 751-752] p 1004. 


a. In General [§ 751] p 1004 

b. Sale to Prohibited Person [§ 752] p 1004 
14. Issuance of Second or Subsequent Writ [§ 753] p 1004 
15. Return Showing Receipt of Money [§ 754] p 1004 
16. Illness of Officer [§ 755] p 1004 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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17. Notice of Rights of Complainant [§ 756] p 1004 
18. Interference by Complainant [§ 757] p 1005 
19. Consent of Complainant [§ 758] p 1005 
20. Residence of Complainant [§ 759] p 1005 
21. Failure To Furnish Indemnity [§ 760] p 1005 
22. Failure of Plaintiff To Communicate Material Facts [§ 761] p 1005 
23. Instructions of Plaintiff [§ 762] p 1005 
24. Ratification or Waiver [§ 763] p 1005 
25. Nonconversion of Property Wrongfully Seized [§ 764] p 1005 
26. Transmittal of Return by Mail [§ 765] p 1005 
27. Fraud in Claim of Exemption [§ 766] p 1006 
28. Reversal of Judgment Establishing Delinquency [§ 767] p 1006 
29. Termination of Officer’s Incumbency [§ 768] p 1006 
30. Repeal of Statute Providing for Amercement [§ 769] p 1006 
J. Proceedings [§§ 770-782] p 1006 
In General [§ 770] p 1006 
. Who May Proceed for Amercement [§ 771] p 1006 
. Pendency of Civil Action [§ 772] p 1006 
. Jurisdiction [§ 773] p 1006 
. Time for Proceeding, and Limitations [§ 774] p 1007 
. Notice or Process [§ 775] p 1007 
. Parties [§ 776] p 1007 
. Pleading [§ 777] p 1008 
Issues, Proof, and Variance [§ 778] p 1008 
. Evidence [§ 779] p 1008 
. Trial or Hearing [§ 780] p 1009 
. Judgment or Order of Amercement [§ 781] p 1009 
13. Review [§ 782] p 1009 
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IX. LIABILITIES ON OFFICIAL BONDS [§§ 783-1111] p 1010 


A. What Bonds Official [§ 783] p 1010 
B. Persons Protected by Bond [§ 784] p 1010 
C. General Rules as to Liability [§§ 785-830] p 1010 
1. Liability as Limited by Terms of Bond [§ 785] p 1010 
2. Liability as between Sureties on Different Bonds [§§ 786-789] p 1011 
a. Successive Bonds [§§ 786-787] p 1011 
(1) In General [§ 786] p 1011 
2. Liability as between Sureties on Different Bonds [§§ 786-789] p 1011 
b. General and Special Bonds [§ 788] p 1012 — 
ce. Bonds Given in Different Capacities [§ 789] p 1012 
. Liability on Bond Voluntarily Given in Addition to Required Bond [§ 790] p 1012 
. Defaults Prior to Execution or Approval of Bond [§ 791] p 1013 
. Duties Imposed on Officer after Hxecution of Bond [§ 792] p 1013 
. Unofficial Acts [§ 793] p 1013 
. Acts of Constable Outside Precinct or District [§ 794] p 1014 
. Acts of Deputies and Assistants [§§ 795-796] p 1015 
a. Deputies [§ 795] p 1015 
b. Assistants [§ 796] p 1015 
9. Existence of Office [§ 797] p 1015 
10. Validity of Election or Appointment of Officer [§ 798] p 1015 
11. Failure of Officer To Take Oath of Office [§ 799] p 1016 
12. Irregularities or Informalities in Bond [§§ 800-805] p 1016 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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In General [§ 800] p 1016 
Excessive Penalty [§ 801] p 1016 


. Lack of Approval [§ 802] p 1016 


Lack of Filing or Recordation [§ 803] p 1017 
Surety Prohibited by Statute from Becoming Such [§ 804] p 1017 
Curative Acts [§ 805] p 1017 


13. Bond Procured by Misrepresentation [§ 806] p 1017 
14. Acts or Instructions of Complaining Party [§ 807] p 1017 
15. Duration of Liability [§§ 808-814] p 1018 


Ho Be rp 
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In General [§ 808] p 1018 


. Effect of Termination of Officer’s IncumbUency [§ 809] p 1018 


Holding Over by Officer [§ 810] p 1019 


Deputy Serving through Successive Terms of Same Officer [§ 811] p 1019 


Legislative Extension of Officer’s Term [§ 812] p 1019 
Failure To Renew Bond [§ 813] p 1019 
Death of Officer [§ 814] p 1019 


16. Extent of Liability [§§ 815-816] p 1019 


a. 
b. 


In General [§ 815] p 1019 
Penal Sum as Limit of Liability [§ 816] p 1020 


17. Liability for Fine or Penalty [§ 817] p 1020 
18. Release or Discharge of Sureties [§§ 818-826] p 1021 
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1. 


. In General [§ 818] p 1021 

. Release or Discharge by Court [§ 819] p 1021 

. Cancellation of Bond by Governor [§ 820] p 1021 
. Legislative Release [§ 821] p 1022 


Discharge by Giving New Bond [§ 822] p 1022 


. Giving Additional Bond Not Required by Statute [§ 823] p 1022 


Forfeiture of Office [§ 824] p 1022 
Change in Law [§ 825] p 1022 
Acts or Instructions of Plaintiff [§ 826] p 1022 


19. Withdrawal of Sureties [§ 827] p 1023 
20. Estoppel of Sureties To Deny Official Character of Principal [§ 828] p 1023 
21. Lien Arising from Bond [§ 829] p 1023 
22. Effect of Action Brought against Officer [§ 830] p 1024 
D. Matters Giving Rise to Liability [§§ 831-962] p 1024 
1. General Rule [§ 831] p 1024 
2. Defaults with Respect to Execution of Process [§§ 832-854] p 1024 


a. 


Failure To Serve or Hxecute Process [§ 832] p 1024 


b. Delay in Executing Process [§ 833] p 1024 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


Improperly Staying Execution [§ 834] p 1024 


. Giving Preference to Junior Writ [§ 835] p 1024 
. Insufficient Levy [§ 836] p 1025 
. Particular Matters Affecting Liability [§§ 837-853] p 1025 


(1) Validity of Process [§ 837] p 1025 


(2) Haxistence or Validity of Judgment on Which Process Based [§ 838] p 1025 


(3) Authority To Execute Process [§ 839] 1025 

(4) Duty To Execute Process [§ 840] p 1025 

(5) Liability of Property to Seizure [§§ 841. —843] p 1025 
(a) In General [§ 841] p 1025 
(b) Haxempt Property [§ 842] p 1025 
(c) Ownership of Property [§ 843] p 1025 

(6) Prior Liens on Property [§ 844] p 1025 
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(7) Prior Writs against Same Defendant [§ 845] p 1026 
(8) Insolvency of Defendant [§ 846] p 1026 
(9) Depreciation of Property after Levy [§ 847] p 1026 
(10) Want of Indemnity [§ 848] p 1026 
(11) Levy on Sufficient Property [§ 849] p 1026 
(12) Error of Judgment [§ 850] p 1026 
(13) Impossibility of Executing Process [§ 851] p 1026 
(14) Pressure of Other Official Business [§ 852] p 1026 
(15) Act or Negligence of Plaintiff or Attorney [§ 853] p 1026 
g. Extent of Liability [§ 854] p 1027 
3. Improprieties in Connection with Execution of Process [§§ 855-860] p 1027 
. In General [§ 855] p 1027 
. Failure To Note Time of Receipt on Execution [§ 856] p 1027 
Causing Unnecessary Hardship [§ 857] p 1027 
Unnecessary Levy on Property of Debtor’s Surety [§ 858] p 1027 
Breaking into Dwelling [§ 859] p 1027 
. Effect of Invalidity of Process [§ 860] p 1027 
4, Whongyul Levy on or Other Taking of Property [§§ 861-873] p 1027 
. In General [§ 861] p 1027 
. Levy on Property Not Belonging to Defendant im Writ [§ 862] p 1027 
. Levy on Exempt Property [§ 863] p 1028 
Levy on Mortgaged Property [§ 864] p 1028 
Levy on Property Subject to Landlord’s Lien [§ 865] p 1028 
. Particular Matters Affecting Liability [§§ 866-872] p 1028 
(1) Validity of Process [§§ 866-867] p 1028 
(a) In General [§ 866] p 1028 
(b) Mistake as to Validity [§ 867] p 1028 
(2) Authority To Execute Process [§ 868] p 1028 
(3) Fraudulent Disposal of Property by Defendant in Writ [§ 869] p 1028 
(4) Absence of Malice [§ 870] p 1028 
(5) Disposition of Property or Proceeds [§ 871] p 1029 
(6) Title to Property [§ 872] p 1029 
g. Extent of Liability [§ 873] p 1029 
5. Defaults with Respect to Custody of Property [§§ 874-890] p 1029 
. Loss of Property |§ 874] p 1029 
. Injury to Property [§ 875] p 1029 
. Release of Property from Levy [§ 876] p 1029 
. Failure To Have Property Forthcoming [§ 877] p 1030 
Failure To Deliver Property to Person Entitled Thereto [§ 878] p 1030 
. Premature Delivery of Property to Plaintiff [§ 879] p 1030 
. Incurrence of Unnecessary Expense in Custody of Property [§ 880] p 1030 
. Particular Matters Affecting Liability [§§ 881-889] p 1030 
(1) Regularity of Process or Levy [§ 881] p 1030 
(2) Act or Negligence of Complaining Party [§ 882] p 1030 
(3) Deprivation of Possession by Detinue Proceedings [§ 883] p 1030 
(4) Reversal of Decision Holding Property Not Exempt [§ 884] p 1031 
(5) Tender and Refusal [§ 885] p 1031 
(6) Discharge of Sureties on Attachment Bond [§ 886] p 1031 
(7) Possibility of Retaking Property Lost [§ 887] p 1031 
(8) Judgment on Note Received for Collection [§ 888] p 1031 
(9) Return by Officer as Precluding Recovery on Deputy’s Bond [§ 889] p 1031 
1. Hatent of Liability [§ 890] p 1031 
6. Matters Relating to Sales [§§ 891-907] p 1031 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Sale of Property Not Belonging to Defendant in Process [§ 891] p 1031 

Sale of Exempt Property [§ 892] p 1031 

Sale of Mortgaged Property [§ 893] p 1031 

Sale of Property Subject to Landlord’s Lien [§ 894] p 1032 

Substitution and Sale of Other Property than That Levied on [§ 895] p 1032 
Sale without Notice [§ 896] p 1032 


. Private Sale [§ 897] p 1032 
. Wrongful Resale at Lower Price [§ 898] p 1032 


Failure To Make Known Defect in Title to Property Sold [§ 899] p 1032 
Ineffective Sale [§ 900] p 1032 


. Failure To Sell [§ 901] p 1032 
. Failure To Execute Deed [§ 902] p 1032 


Particular Matters Affecting Liability [§§ 903-906] p 1032 
(1) Want of Authority To Execute Process [§ 903] p 1032 
(2) Absence of Malice [§ 904] p 1033 
(3) Validity of Judgment [§ 905] p 1033 
(4) Withdrawal of Process [§ 906] p 1033 

Extent of Liability [§ 907] p 1033 


7. Matters Relating to Collection, Custody, or Disposition of Money [§§ 908-931] p 1033 
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. Failure To Pay Over or Account for Money |§ 908] p 1033 
. Conversion or Embezzlement of Money [§ 909] p 1034 
. Misapplication of Money [§ 910] p 1034 


Failure To Collect [§ 911] p 1035 
Exaction of Hxcessive Payment [§ 912] p 1035 
Particular Matters Affecting Liability [§§ 913-930] p 1035 
(1) Authority To Collect or Receive Payment [§§ 913-914] p 1035 
(a) In General [§ 913] p 1035 
(b) Money Recewed after Return Day of Process [§ 914] p 1036 
(2) Receipt or Custody of Money in Official Capacity [§ 915] p 1036 
(3) Validity of Judgment or Process [§ 916] p 1036 
(4) Validity of Sale by Which Money Realized [§ 917] p 1036 
(5) Duty To Pay Over Money [§§ 918-919] p 1036 
(a) In General [§ 918] p 1036 
(b) Money Voluntarily Paid to Officer [§ 919] p 1036 
) Necessity for Demand [§ 920] p 1037 
) Tender and Refusal [§ 921] p 1037 
(8) Payment of Debt [§ 922] p 1037 
) Nonenforcement of Officer’s Liability for Deputy’s Default [§ 923] p 1037 
) Proper Application of Money [§ 924] p 1037 
(11) Order To Lend Money [§ 925] p 1037 
(12) Order To Bring Money into Court [§ 926] p 1037 
(13) Judgment for False Return [§ 927] p 1038 
(14) Efforts of Plaintiff To Collect [§ 928] p 1038 
(15) Nonreceipt of Moncy [§ 929] p 1038 
(16) Ownership of Property from Which Money Realized [§ 930] p 1038 


g. Extent of Liability [§ 931] p 1038 
8. Defaults in Connection with Taking Bond or Security 6 932] p 1038 
9. Defaults with Respect to Return of Process [§§ 933-949] p 1039 


a. 


b. 


In General [§ 933] p 1039 

Particular Matters Affecting Liability [§§ 934-948] p 1039 
(1) Validity of Process [§ 934] p 1039 
(2) Validity of Judgment [§ 935] p 1039 
(3) Authority and Duty To Execute Process [§ 936] p 1039 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(4) Delivery of Process to Officer in Official Capacity [§ 937] p 1040 
(5) Time of Receipt of Process [§ 938] p 1040 
(6) Insolvency of Defendant in Process [§ 939] p 1040 
(7) Providential Cause Preventing Return [§ 940] p 1040 
(8) Loss of Writ [§ 941] p 1040 
(9) Nonpossession of Property Described in Venditioni Exponas [§ 942] p 1040 
(10) Abandonment of Office by Justice Issuing Process [§ 943] p 1040 
(11) Acts of Plaintiff as Cause of Damage [S 944] p 1040 
(12) Participation in Making of Return [§ 945] p 1040 
(13) Issuance of Alias Writ [§ 946] p 1041 
(14) Return to Wrong County at Instance of Plaintiff [§ 947] p 1041 
(15) Payment to Plaintiff [§ 948] p 1041 
ce. Extent of Liability [§ 949] p 1041 
10. Matters Relating to Collection of Taxes [§ 950] p 1041 
11. Matters Relating to Fees or Compensation [§ 951] p 1042 
12. Acts with Respect to Indemnity [§ 952] p 1042 
13. Abuse or Excess of Authority [§ 953] p 1042 
14. Wrongful Arrest or Imprisonment [§ 954] p 1042 
15. Assault and Battery [§ 955] p 1043 
16. Escape [§ 956] p 10438 
17. Failure To Commit Prisoner [§ 957] p 1043 » 
18. Injury to Prisoner [§ 958] p 1044 
19. Failure To Deliver Unexecuted Process to Successor [§ 959] p 1044 
20. Costs and Expenses of Litigation [§ 960] p 1044 
21. Personal Contracts of Officer [§ 961] p 1044 
22. Criminal Acts of Officer [§ 962] p 1044 
E. Admissibility and Conclusiveness on Sureties of Adjudication against Officer [$§ 963- 
964] p 1044 
1. Sureties of Officer [§ 963] p 1044 
2. Suwreties of Deputy [§ 964] p 1045 
F. Summary Proceedings on Official Bonds [§§ 965-1003] p 1046 
1. In General [§ 965] p 1046 
2. Who May Proceed Summarily [§ 966] p 1046 
3. Sufficiency of Bond [§ 967] p 1046 
4. Defaults for Which Summary Remedies Available [§ 968] p 1047 
5. Considerations Affecting Availability of Swmmary Remedy [§§ 969-979] p 1047 
a. Doubt as to Duty [§ 969] p 1047 
b. Validity of Judgment or Process [§ 970] p 1047 
. Pendency of Action [§ 971] p 1047 
. Injury to Complaining Party [§ 972] p 1048 
. Liability of Property to Seizure and Sale [§ 973] p 1048 
. Receipt of Money [§ 974] p 1048 
. Lender of Amount Due [§ 975] p 1048 
. Issuance of Alias Writ [§ 976] p 1048 
. Legality of Tax Levy [§ 977] p 1048 
. Judgment against Officer [§ 978] p 1048 
. Death or Absence of Officer [§ 979] p 1048 
6. Method of Proceeding [§ 980] p 1048 
7. Conditions Precedent [§§ 981-983] p 1049 
a. Demand [§ 981] p 1049 
b. Return Showing Receipt of Money [§ 982] p 1049 
e. Judicial Ascertainment of Default [§ 983] p 1049 
8. Defenses [§ 984] p 1049 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ree SR Homo 


724 [57 C.J.] SHERIFFS AND CONSTABLES 


9. Jurisdiction [§ 985] p 1049 
10. Venue [§ 986] p 1049 
11. Time for Proceeding, and Limitations [§ 987] p 1050 
12. Abatement and Revival [§ 988] p 1050 
13. Notice [§§ 989-993] p 1050 
a. Necessity [§ 989] p 1050 
b. Nature and Functions [§ 990] p 1051 
ce. Form and Requasites [§§ 991-992] p 1051 
(1) In General [$ 991] p 1051 
(2) As Petition or Declaration [§ 992] p 1051 
d. Construction and Effect [§ 993] p 1052 
14. Parties [§ 994] p 1052 
15. Pleading [§ 995] p 1053 
16. Issues [§ 996] p 1054 
17. Variance [§ 997] p 1054 
18. Evidence [§ 998] p 1054 * 
19. Trial [§ 999] p 1055 
20. Verdict and Findings [§ 1000] p 1055 
21. Judgment [§§ 1001-1002] p 1055 
a. In General [§ 1001] p 1055 
b. Amount of Recovery [§ 1002] p 1056 
22. Review [§ 1003] p 1057 
G. Actions on Official Bonds [§§ 1004-1111] p 1057 
1. Right of Action [§§ 1004-1007] p 1057 
a. In General [§ 1004] p 1057 
b. Sufficiency of Bond [§ 1005] p 1058 
ce. As Affected by Taking of Indemnity [§ 1006] p 1058 
d. Waiver of Right of Action [§ 1007] p 1059 
2. Grounds of Action [§ 1008] p 1059: 
3. Nature and Form of Action [§§ 1009-1012] p 1059 
a. In General [§ 1009] p 1059 
b. Election of Remedy [§ 1010] p 1059 
ec. Single or Successive Actions [§ 1011] p 1060 
d. Joinder of Causes of Action [§ 1012] p 1060 
4. Conditions Precedent [§§ 1013-1026] p 1060 
. Establishment of Liability of Officer [§ 1013] p 1060 
. Ascertainment of Amount of Liability [§ 1014] p 1061 
. Exhaustion of Other Remedies [§ 1015] p 1061 
. Quashal of Insufficient Replevy Bond Taken [§ 1016] p 1061 
. Quashal of Levy or Sale [§ 1017] p 1061 
. Notice to Sureties of Officer’s Default [§ 1018] p 1062 
. Demand [§§ 1019-1023] p 1062 
(1) For Money [§ 1019] p 1062 
(2) For Property [§ 1020] p 1062 
(3) For Execution of Process [§ 1021] p 1062 
(4) For Copy of Process [§ 1022] p 1062 - 
(5) For Return of Process [§ 1023] p 1062 
h. Leave of Court [§ 1024] p 1062 
i. Consent of Public Officer Named as Obligee [§ 1025] p 1063 
j. Assignment of Bond by Nominal Obligee [§ 1026] p 1063 
5. Defenses [§ 1027] p 1063 
6. Set-Off [§ 1028] p 1063 
7. Jurisdiction [§ 1029] p 1063 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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8. Venue [§ 1030] p 1064 
9. Time To Sue, and Limitations [§§ 1031-1037] p 1064 
a. When Action May Be Commenced; Premature Actions [§ 1031] p 1064 
b. Time within Which Action Must Be Brought; Limitations [§§ 1032-1037] p 1064 
(1) In General [§ 1032] p 1064 
(2) Commencement of Period [§§ 1033-1036] p 1065 
(a) In General [§ 1033] p 1065 
(b) Accrual of Cause of Action [§§ 1034-1036] p 1065 
aa. In General [§ 1034] p 1065 
bb. Action on Bond of Deputy [§ 1035] p 1065 
ce. Effect of Requirement of Leave of Court To Sue [§ 1036] p 1066 
(3) Eatension of Period [§ 1037] p 1066 
10. Abatement [§ 1038] p 1066 
11. Parties [§§ 1039-1044] p 1066 
a. Plaintiff [§§ 1039-1041] p 1066 
(1) In General [§ 1039] p 1066 
(2) Person Injured by Breach [§ 1040] p 1067 
(3) Action on Bond of Deputy [§ 1041] p 1068 
b. Defendants [§ 1042] p 1068 ' 
c. Intervention [§ 1043] p 1069 
d. Bringing in New Parties [§ 1044] p 1069 
12. Process [§ 1045] p 1069 
13. Pleading [§§ 1046-1089] p 1069 
a. Complaint, Declaration, or Petition [§§ 1046-1075] p 1069 
(1) In General [§ 1046] p 1069 
(2) Allegations as to Particular Matters [§§ 1047-1055] p 1070 
(a) Bond [§ 1047] p 1070 
(b) Interest in Subject Matter [§ 1048] p 1070 
(c) Breach of Condition of Bond [§ 1049] p 1071 
(d) Occurrence of Default within Period Covered by Bond [§ 1050] p 1071 
(e) Nonpayment of Penalty [§ 1051] p 1071 
(f) Official Capacity of Officer [§ 1052] p 1072 
(g) Official Character of Act or Default [§ 1053] p 1072 
(h) Compliance with Conditions Precedent to Action [§ 1054] p 1073 
(i) Damage [§ 1055] p 1073 
(3) Sufficiency of Allegations in Actions for Particular Breaches [$$ 1056-1074] p 
1073 
(a) Failure To Execute Process [§ 1056] p 1073 
(b) Improprieties in Execution of Process [§ 1057] p 1074 
(ce) Wrongful Seizure [§ 1058] p 1074 
(d) Loss of Property [§ 1059] p 1074 
(e) Failure or Refusal To Deliver Property [§ 1060] p 1075 
(£) Wrongful Sale [§ 1061] p 1075 
(¢) Sale at Inadequate Price [§ 1062] p 1075 
(h) Failure To Sell [§ 1063] p 1075 
(i) Failure To Convey Property Sold [§ 1064] p 1075 
(j) Failure To Collect [§ 1065} p 1075 
(k) Fatlure To Pay Over Money [§ 1066] p 1076 
(1) Misapplication of Proceeds of Sale [§ 1067] p 1077 
(m) Taking Insufficient Bond [§ 1068] p 1.077 
(n) Failure To Return Process [§ 1069] p 1077 
(0) False Return [§ 1070] p 1077 
(p) Illegal or Insufficient Return [§ 1071] p 1078 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(q) Wrongful Arrest [§ 1072] p 1078 
(r) Escape [§ 1073] p 1078 
(s) Charging Excessive Fees [§ 1074] p 1078 
(4) Prayer for Relief [§ 1075] p 1078 
b. Plea or Answer [$$ 1076-1084] p 1078 
(1) In General [§ 1076] p 1078 
(2) Pleas as to Particular Matters [§§ 1077-1083] p 1079 
(a) Execution of Bond [§ 1077] p 1079 
(b) Validity of Bond [§ 1078] p 1079 
(c) Haxistence of Judgment [§ 1079] p 1079 
(d) Variance between Judgment and Process [§ 1080] p 1079 
(e) Refusal of Proper Credits [§ 1081] p 1079 
(f) Payment of Debt [§ 1082] p 1079 
(g) Prior Liabilities to Full Penal Sum [§ 1083] p 1080 
(3) Pleas in Confession and Avoidance [§ 1084] p 1080 
. Affidavit of Defense [§ 1085] p 1080 
Cross Complaint [§ 1086] p 1080 
Replication or Reply and Subsequent Pleadings [§ 1087] p 1080 
Demurrers [§ 1088] p 1081 
gz. Amendment of Pleadings [§ 1089] p 1081 
14. Issues, Proof, and Variance [§ 1090] p 1082 
15. Evidence [§§ 1091-1095] p 1083 
a. Presumptions [§ 1091] p 1083 
b. Burden of Proof [§ 1092] p 1084 
ce. Admissibility [§ 1093] p 1085 
d. Weight and Sufficiency [§§ 1094-1095] p 1087 
(1) In General [§ 1094] p 1087 
(2) Conclusiveness of Officer’s Return [§ 1095] p 1089 
16. Trial [§§ 1096-1100] p 1089 
a. In General [§ 1096] p 1089 
b. Questions for Jury [§ 1097] p 1090 
ce. Taking Case from Jury [§ 1098] p 1090 
d. Instructions [§ 1099] p 1090 
e. Verdict and Findings [§ 1100] p 1091 
17. Reference [§ 1101] p 1091 
18. New Trial [§ 1102] p 1091 
19. Judgment and Subsequent Proceedings [§§ 1103-1105] p 1091 
a. Judgment [§ 1103] p 1091 
b. Assessment of Damages [§ 1104] p 1092 
c. Execution [§ 1105] p 1092 
20. Damages [§§ 1106-1110] p 1093 : 
a. In General [§ 1106] p 1093 
b. Mitigation of Damages [§ 1107] p 1093 
c. Nominal Damages [§ 1108] p 1094 
d. Hxemplary and Penal Damages [§ 1109] p 1094 
e. Interest [§ 1110] p 1094 
21. Review [§ 1111] p 1095 
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X. CRIMINAL LIABILITIES [§§ 1112-1115] p 1095 
A. In General [§ 1112] p 1095 
B. Indictment [§ 1113] p 1096 
C. Evidence [§ 1114] p 1097 
D, Questions for Jury [§ 1115] p 1097 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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XI. LIABILITY OF PARTIES, RECEIPTORS, AND OTHERS TO OFFICER [§§ 1116-1131] p 1097 
A. Parties [§ 1116] p 1097 
PR. Receiptors [§ 1117] p 1097 
C. Obligors on Jail Limits Bond [§ 1118] p 1098 
D. Obligors on Bail Bond [§ 1119] p 1098 
KE. Third Person Obtaining Seized Property [§ 1120] p 1098 
F. Actions by Officers [§§ 1121-1131] p 1098 
1. Right of Action [§§ 1121-1122] p 1098 
a. In General [§ 1121] p 1098 
b. Actions by Deputies [§ 1122] p 1099 
. Defenses [§ 1123] p 1099 
. Limitations [§ 1124] p 1099 
. Parties; Joinder of Actions [§ 1125] p 1100 
. Pleading [§ 1126] p 1100 
. Variance [§ 1127] p 1100 
. Evidence [§ 1128] p 1100 
. Judgment [§ 1129] p 1101 
. Damages [§ 1130] p 1101 
. Review [§ 1131] p 1101 
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XII. COMPENSATION AND REIMBURSEMENT [§§ 1132-1230] p 1101 


- A. General Considerations [§§ 1132-1152] p 1101 
1. Right to Compensation Generally [§ 1132] p 1101 
2. Constitutionality of Statutes [§ 1133] p 1103 
3. Construction and Operation of Statutes [§ 1134] p 1103 
4. Salary or Fees [§ 1135] p 1104 
5. Amount of Compensation [§§ 1136-1141] p 1105 
In General [§ 1136] p 1105 
Change [§ 1137] p 1106 
. Agreements [§ 1138] p 1107 
Excessive Fees or Charges [§ 1139] p 1107 
Interest [§ 1140] p 1107 
Estoppel [§ 1141] p 1107 
6. Particular Matters Affecting Compensation or Right Thereto [§§ 1142-1146] p 1107 
a. Place of Performing Services [§ 1142] p 1107 
b. Residence of Sheriff [§ 1143] p 1107 
ce. Unauthorized Appointment of Special Officer [§ 1144] p 1107 
d. Settlement between Parties [§ 1145] p 1108 
e. Expiration of Term of Office [§ 1146] p 1109 
. Acts Performed by Deputy [§ 1147] p 1109 
. Services Outside of Official Duties [§ 1148] p 1110 
. Unnecessary Services [§ 1149] p 1110 
. Penalties and Forfeitures [§ 1150] p 1110 
. Right of De Facto Officer [§ 1151] p 1110 
12. Rights of Deputies, Assistants, and Substitutes [§ 1152] p 1111 
B. Subjects of Compensation or Reimbursement [§§ 1153-1193] p 1112 
1. Service of Process, Notices, Etc., in General [§ 1153] p 1112 
2. Arrest, Keeping, and Transportation of Prisoners in Civil Proceedings [§ 1154] p 1112 
3. Services in Criminal Proceedings [§§ 1155-1158] p 1113 
a. In General [§ 1155] p 1113 
b. Search for, or Arrest or Pursuit of, Persons Charged with Crime [§ 1156] p 1113 
ce. Transportation of Prisoners [§ 1157] p 1113 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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d. Commitment, Custody, and Discharge of Prisoners [§ 1158] p 1114 
4. Conveying Lunatics to Asylum [§ 1159] p 1115 
5. Serving Subpenas or Attachments for, and Procuring Attendance of, Witnesses [§§ 
1160-1164] p 1115 
a. In General [§ 1160] p 1115 
b. Necessity of Actual Service [§ 1161] p 1115 
ce. Several Witnesses Named in One Process [§ 1162] p 1116 
d. Two Attachments for Same Witnesses [§ 1163] p 1116 
e. Who Entitled to Fees [§ 1164] p 1116 
6. Service or Levy and Return of Process against Property [§§ 1165-1172] p 1116 
a. In General [§ 1165] p 1116 
b. Attachment [§ 1166] p 1116 
c. Execution [§§ 1167-1170] p 1117 
(1) In General [§ 1167] p 1117 
(2) Several Defendants or Executions [§ 1168] p 1117 
(3) Stay or Setting Aside of Writ [§ 1169] p 1117 
(4) Necessity of Sale [§ 1170] p 1118 
d. Replevin or Writ of Possession [§ 1171] p 1118 
e. Distress Warrant [§ 1172] p 1118 
7. Custody and Care of Property [§ 1173] p 1118 
8. Sales [§§ 1174-1175] p 1119 
a. In General [§ 1174] p 1119 
b. Adwertisement or Notice of Sale [§ 1175] p 1120 
9. Collection and Payment of Money [§ 1176] p 1120 
10. Attendance at Court [§§ 1177-1178] p 1122 
a. In General [§ 1177] p 1122 
b. Double Compensation [§ 1178] p 1123 
11. Services in Connection with Juries or Jurors [$§ 1179-1180] p 1123 
a. In General [§ 1179] p 1123 
‘b. Selection and Summoning [§ 1180] p 1123 
12. Services in Connection with Elections [§ 1181] p 1124 
13. Services in Connection with Bonds [§ 1182] p 1124 
14. Copies of Writs and Processes [§ 1183] p 1124 
15. Making Quarterly Returns [§ 1184] p 1124 
16. Disbursements and Expenses [§§ 1185-1193] p 1124 
a. In General [§ 1185] p 1124 
b. Transportation or Traveling Expenses [§§ 1186-1188] p 1125 
(1) In General [§ 1186] p 1125 
(2) Where Mileage Is Allowed [§ 1187] p 1125 
(3) Particular Items [§ 1188] p 1125 
For Care, Keeping, or Removal of Property [§ 1189] p 1126 
In Connection with Sale [§ 1190] p 1126 
Attorney’s Fees and Hxpenses of Suits [§ 1191] p 1127 
Office Expenses and Supplies [§ 1192] p 1127 
. Pay of Clerks, Deputies, and Assistants [§ 1193] p 1127 
C. Mileage [55 1194-1200] p 1129 
1. Right to [§§ 1194-1197] p 1129 
a. In General [§ 1194] p 1129 
b. Travel in Unsuccessful Attempts To Perform Duty [§ 1195] p 1130 
c. Travel Outside of State or County [§ 1196] p 1130 
d. Travel by Deputy [§ 1197] p 1130 
2. Amount and Computation of [§§ 1198-1200] p 1130 
a. In General [§ 1198] p 1130 
b. Circular or One-Way Mileage [§ 1199] p 1131 


* For later cases, developments and changes in the law see Annotations, same title and section number. 
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c. Performance of More Than One Service on Single Trip [§ 1200] p 1131 


D. Liability for Fees, Expenses, and Disbursements [§§ 1201-1210] p 1131 


dk 


2. 


3. 
4. 
5. 
6. 


7. Prisoner Brought Up on Habeas Corpus 


In General [§ 1201] p 1131 
Plaintiff [§ 1202] p 1132 
Plaintiff’s Attorney [§ 1203] p 1133 
Defendant [§ 1204] p 1133 
Assets [§ 1205] p 1133 
County or State [§§ 1206-1208] p 1133 
a. In General [§ 1206] p 1133 
b. In Civil Cases [§ 1207] p 1134 
ce. In Criminal Cases [§ 1208] p 1134 
[§ 1209] p 1135 


8. Officer for Compensation of Deputies and Employees [§ 1210] p 1135 
E. Taxation, Payment, and Collection [§§ 1211-1227] p 1136 


i. 


oONID 


10. 
JU 
12. 
13. 


Bill, Claim, Affidavit, Account, Return, or Record [§ 1211] p 1136 


2. Place of Taxation [§ 1212] p 1136 
3 
4. Allowance or Certification by Court [§§ 1214-1215] p 1136 


Audit [§ 1213] p 1136 


a. In General [§ 1214] p 1136 
b. Sufficiency and Conclusiveness [§ 1215] p 1137 


. Actions for Fees and Expenses [§§ 1216-1218] p 1137 


a. In General [§ 1216] p 1137 
b. Pleading [§ 1217] p 1138 
c. Hvidence [§ 1218] p 1138 


. Review of Allowance or Taxation [§ 1219] p 1139 
. Services Outside of Offictal Duty [§ 1220] p 1139 
. Waiver of Right to Taxation [§ 1221] p 1139 

. Time for Payment [§§ 1222-1223] p 1139 


a. In General [§ 1222] p 1139 

b. Right to Prepayment [§ 1223] p 1139 
Fund Out of Which Payment To Be Made [§ 1224] p 1140 
Retention by Officer of Fees or Expenses [§ 1225] p 1140 
Lien [§ 1226] p 1140 
Detention of Prisoner Until Fees Paid [§ 1227] p 1141 


¥, Recovery Back of Money Paid to or Collected by Officer [§§ 1228-1229] p 1141 


ile 
2. 


Right of County [§ 1228] p 1141 
Right of Private Individual [§ 1229] p 1141 


G. Accounting for, and Payment of, Receipts of Office to County or State [§ 1230] p 1142 


Action or proceeding by or against she 
Abatement and Revival §§ 101, 230, one 413- 416, 472, 


499. 
rr bee ay and Accounting § 229 note 6 [e] (book ac- 
nt). 
nttacuiont §§ 391-394 (of property in sheriff’s hands), 


§ 1159 (in aid of attachment). 
Chattel Mortgages § 302 (by mortgagee against levy- 


ing officer). 
Contempt ; ee 
Detinue § 3 


CROSS REFERENCES 


bles elsewhere treated: —Continued. 
Bail §§ 23, 205, 206. 


return as to sale). 


by sheriff). 
Executions §§ eae AY 550-721. 
Extortion 25 C. 
False Teron q 0 381, 41-51. 
Garnishment §§ 304- 
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Acts, rights, duties, and liabilities of sheriffs or consta- 


Chattel Mortgages § 296 note 42 [c] (amendment of 


Coroners § 6 note 28 [a] (administration of oath to 


Mandamus an 110, 284. 
Money Paid § 13. 
Replevin §§ 24-45. 


Acts, rights, duties, and liabilities of sheriffs or con- 


Stables elsewhere treated: 
ae alae ag § 19 note 1 [a] (of certificate of 


pe nee § 68 note 32 [a] cove Peeropets made 
enrouep). 

Arrest §§ 8-11, 13, 14, 24. 

Assignments § 42 (of fee bill). 

Assistance, Writ of § 24. 

Attachment §§ 396-476, 590-615, 808-814. 


Ground Rents §§ 55-— 38. ceftect of sheriff’s sale on). 
Judgments §§ 1067, 146 
Judicial Sales §§ 34— ris “90-100. 
Juries § 264 (summoning special venire),. 
Larceny §§ 60, 203. 
Prisons §§ 65- '69 (escape). 
Process §§ 59-64 
Replevin §§ 140- 145. 
Wrongful: 
Attachment §§ 1162-1341. 
Executions §§ 1222-1240. 
Garnishment §§ 667-676. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Appeal by sheriff from personal judgment as bar to ac- 
tion on bond see Appeal and Error § 1448. 
Assignment of judgment as carrying right of action 
against sheriff see Judgments § 999. 
Auctioneer as agent of sheriff see Attachment § 789. 
Conspiracy to resist officer see Conspiracy § 44. 
Contract for appointment of sheriff see Contracts §§ 
Cua, HAY, 
Deputy sheriff as: 
Juror see Criminal Law § 2663. 
Surety on bail bond see Bail § 51. 
Duress by sheriff see Chattel Mortgages § 148. 
Elections 20 C. J. p 46. 4 
Eligibility to office see Infants § 31; Officers § 34 (alien). 
Evidence: 
Admissions by: P 
De Ry as evidence against sheriff see Evidence § 
56. 
Sheriff as evidence against person employing him 
see Evidence § 456. ’ 
Judicial knowledge of identity of sheriff see Evidence 
§ 1913. 
Exemption from: 
Arrest § 147. 
Juries § 197. 
Failure to pay sheriff's fees as ground for quashal of 
supersedeas see Appeal and Error § 1443 note 23 [c]. 
False Personation §§ 4-6. 
Interpleader in case of conflicting claims see Attachment 
§§ 831-979; Executions § 507; Replevin §§ 93, 96. 
Liability of attorney: . ‘ 
For Officer’s fees see Attorney and Client § 113. 
To sheriff for delivering false writ see Attorney and 
Client § 114. a8 
Marshals of city, town, etc., see Municipal Corporations 
§§ 1294-1314. 
Necessary party to: 
Appeal see Appeal and Error § 970 note 2 [d]. 
Suit to enjoin proceedings under process see Injunc- 
tions § 479. 
Payment of: 
Judgment by officer see Judgments § 1067. 
Sheriff’s fee as condition of setting aside execution 
on appeal see Appeal and Error § 1415 note 98 [d]. 
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Payment to sheriff of amount due on judgment see Judg- 
ments § 1058. 
Police officer see Municipal Corporations §§ 1315-1428. 
Possession of: 
Deputy sheriff as possession of sheriff see Detinue § 
34 note 4 [a]. 
Officer under process see Bailments § 2 note 7 [a]. 
Privity between sheriff and: 
Deputy see Judgments § 1461. 
Indemnitor see Indemnity § 60. 
Predecessor in office see Judgments § 1461. 
Purchaser at sale see Judgments § 1439. 
Promise of additional compensation for performing 
service see Contracts § 378. 
Public officer generally see Officers 46 C. J. p 911. 
Resistance of obstruction of process see Obstructing 
Justice §§ 2-23. 
Return of sale by sheriff as giving color of title see Ad- 
verse Possession § 389. 
Sheriff as: 
Coroner see Coroners § 10. 
Jailer see Prisons § 20. 
Obligee in bail bond see Bail § 30. 
Peace officer see Arrest § 24. 
Public administrator see Executors and Administra- 
tors § 2892. 
Surety on bail see Bail § 51. 
Tax collector ex officio see Taxation [37 Cyc 1192, 
1217-1221]. : 
Sheriff's deed: 
As instrument of fraudulent transfer see Fraudulent 
Conveyances § 74 note 26 [a]. 
Or bill of sale under execution see Executions §§ 763— 
787. 
Sheriff's jury to: 
Assess damages on writ of inquiry see Damages § 352. 
Determine claim of third person to property levied on 
see Executions § 508. 
Special oath to sheriff before summoning jurymen see 
Juries § 280. 
Taxation of sheriff's fees as costs see Costs § 240. 
United States Marshals [39 Cyc 803]. 


I. DEFINITIONS 
[By Bernarp J. Kunny] 


[§ 1] A. Sheriff'—1. In American Law. In 
American law the sheriff-is ordinarily an elective 
public officer and chief executive officer in his coun- 
ty,? is an officer of the court and subject to its or- 
ders and directions,? and is made responsible by 
common and statutory law as conservator of the 


peace within his jurisdiction.* 


[§ 2] 2. In English Law. In English law the sher- 
iff is the principal officer in every county, and has 


1. [a] Derivation of term.—‘‘The 


name or title ‘sheriff’ is said to be de- | to effect its will. 


effect to its sovereignty and carry in- 
His office is a mere 


the transacting of the public business of the county. 
The duties of the sheriff consist principally in ex- 
ecuting writs, precepts, warrants from justices of 
the peace for the apprehension of offenders, ete.® 


[§ 3] 3. “Sheriff” as Generic Term. The term 
“sheriff” used in the statutes frequently is construed 
as a generic term to include the whole class of offi- 
cers performing duties usually appertaining to the 
office of sheriff, such as a deputy sheriff* or eonsta- 


a jail limit bond to secure the pres- 
ence of a prisoner within the jail lim- 


rived from the Saxon word ‘seyre,’ a 
shire, or county.” Dis. op. in Com. v. 
Cluly, 56 Pa. 270, 275, 94 AmD 75. 
Sheriff as coroner see Coroners § 10. 
Sheriff as jailer see Prisons § 20. 
2. U. S.—Robinson v. Oklahoma, 
148 Fed. 830, 78 CCA 520, 521; Hockett 
v. Alston, 110 Fed. 910, 49 CCA 180. 


Fla.—Matter of PExecutive Com- 
munication, 13 Fla. 687. 
Ill.— Peo. v. Nellis, 249 Ill. 12, 94 


NE 165. 
Mo.—State v. Finn, 4 Mo. A. 347. 


N. Y.—Pearce v. Stephens, 18 App. 
Div. 101, 45 NYS 422 [aff 153 N. Y. 
673 mem, 48 NE 1106 mem]. 


Territorial jurisdiction see infra § 
1125. 


[a] Another definition.—“A sheriff 
is a public officer, a mere creature of 
law created by the sovereign power 
in the state for public purposes con- 
nected with the execution of the law 
and the administration of justice, as 
the agent of the body politic, to give 


civil institution, established for pub- 
lic political purposes, and may be 
regulated or changed by society. The 
mere creature of the law, he holds not 
by contract, and his duties change 
with the law. He is the mere agent 
of the public, under a naked authority 
to perform duties prescribed to him 
by law, the expression of the public 
will for the public benefit, and all that 
can be claimed to be granted to him 
is the mere authority to be ‘such 
agent. State v. Dews, R. M. Charlt. 
(Ga.) 443.” Dis. op. in Ex p. Corliss, 
16 N. D. 470, 114 NW 962, 982. 


[b] Not state officer.—Shipp v. 
Bradley, 210 Ky. 51, 275 SW 1. 


{c] As sheriff of supreme court.— 
In Florida a county sheriff is liable 
for the failure of his deputy to levy 
an execution for eosts issued from the 
Supreme court, as under Rev. St. 
(1892) §§ 1322, 1323, he is also a sher- 
iff of the swpreme court and ex offi- 
cio a deputy of the sheriff of the 
supreme court. Johnson y. Price, 47 
Fla. 265, 36 S 1081. 


[d] As including successors.—In 


its, the phrase “‘the sheriff taking the 
same” includes the succeeding sher- 
iffs of the county. Kruse v. Kings- 
bury, 102 Mich. 100, 60 NW 443. 


[e]_ Sale of land under execution. 
—In New Jersey under Rev. L. § 9, 
providing that the sheriff who levies 
on land shall sell it to the highest 
bidder, the word “sheriff”? technically 
means an officer who acts within a 
county under a commission for a lim- 
ited pa Tichenor v. Hewson, 14 N. 


3. Denson v. Sledge, 13 N. C. 136; 
ee v. Levine, 44 R. I. 61, 115 A 


4. Sawyer v. Androscoggin County 
Comrs., 116 Me. 408, 102 A 226; Coyles 
v. Hurtin, 10 Johns. (N. Y.) 85; Com. 
A Martin, 7 Pa. Dist. 219, 9 Kulp. 


Sheriff as peace officer in making 
arrest see Arrest § 24. 


5 Blacket.aps 
6. See cases infra this note. 
[a] Jury  service—Wilson St, 


For later cases, developments and changes in the law see Annotatious, same title and section number, 


§§ 3-5] 
ble,? 


sheriff.® 
ner.!° 


[§ 4] B. Deputy Sheriff; Under Sheriff.'? 
deputy sheriff is the deputy’? of the sheriff—one 
appointed to act ordinarily for the sheriff and not 
in his own name, person, or right,'® and although 
ordinarily appointed by the sheriff,'* is considered 


a publie officer.t® 


Rev. & Annot. (Okl. 19038) § 3308, dis- 
qualifying sheriffs from performing 


jury service, also includes deputy 
sheriffs. Robinson v. Oklahoma, 148 
Fed! $30, 78 .CCA 520; Lanier 4v: 


Greenville, 174 N. C. 311, 93 SE 850. 


[b] Statute of limitations in ac- 
tions against the sheriff is applicable 
to actions against a deputy sheriff. 
Cumming v. Brown, 43 N. Y. 514. 


[ec] Within statutes against brib- 
ery.—O’Brien v, State, 6 Tex. A. 665. 


Liability of sheriff for acts or omis- 
sions of deputies see infra §§ 194- 
205. 


7. See cases infra this note. 


[a] Acknowledging surrender of 
‘prisoner on bail.— Where the sureties 
on a bail bond surrendered the prison- 
er to the constable, he must acknowl- 
edge such surrender by certificate in 
writing, for the word “sheriff” in the 
statute providing for such acknowl- 
edgments is a generic term and in- 
cludes constables of a justice’s court, 
Hume v. Norris, 5 Or. 4' 


{b] Making up writ.—Rev. St.c 11 
§ 26, providing that ‘no sheriff or 
deputy sheriff, shall be allowed to 
make any writ, declaration,” is to be 
-construed as including constables. 
Winchell v. Pond, 19 Vt. 198. 


8. See case infra this note. 


[a] Insolvency act.—The term 
sheriff within the Insolvent Act of 
1890, § 59 providing that “no lien or 
privilege upon the personal or real 
estate of the insolvent shall be cre- 
ated for the amount of any judgment 
debt, or of the interest thereon, by 
the issue or delivery to the sheriff of 
any. writ of execution : in- 
cludes bailiffs of the Division hes 
Patterson v. McCarthy, 35 U. C. Q. 
(Ont.) 14. 


9. See case infra this note. 


[a] Exemption from arrest on civ- 
il process.—Gen. St. c 206 § 5, exempt- 
ing sheriffs from arrest on_ civil 


process, does not apply to deputy 
sheriffs. George v. Fellows, 58 N. H. 
494, 

10. See infra § 121. 


[a] Summoning jury panel.—IiIn § 
8 of the supplement to the act con- 
stituting courts for the trial of small 
causes (Rey. L. 797), the term “sher- 
iff’ means “the proper returning of- 
ficer,” and if there is a legal objec- 
tion to the sheriff, the Court of Com- 
mon Pleas could order the coroner to 
return a jury. De Wit v. Decker, 9 N. 
Ag iapes 35 


11. As Synonymous with sheriff 
. See supra § 3 


12. “Deputy’ 18 C. J. p 784. 


13. Wilson v. Russell, 4 Dak. 376, 
31 NW 645; Arnold v. Hawkins, 79 W. 
Va. 205, 90 SE 678 [cit Cyc]. 


“The deputy is an officer coeval in 
point of antiquity with the sheriff. 
. . The creation of deputies arise 
from an impossibility of the sheriff's 
_performing all the duties of his office 


or bailiff, although under the construction 
put upon some statutes a deputy sheriff is not a 
Similarly “sheriff” may include a coro- 


SHERIFFS AND CONSTABLES 


[§ 5] C. Constable1*—1. In American Law. 
American law a constable is an officer of a munici- 
pal corporation, usually elected, 


[Dis Omelot aroun 
In 


whose duties are 


similar to those of the sheriff, although his powers 


A 


statute.17 


in person. The powers of the deputy 
have consequently been ascertained at 
an early date. The general criterion 
by which to test his authority is de- 
clared in the case of Levett v. Farrar, 
Cro.-Eliz. 294, 78 Reprint 547, in 
which the court said that if a writ be 
directed to the sheriff by the name of 
his’ office, and not by a particular 
name, and doth not expressly com- 
mand him to execute it in person, the 
undersheriff may execute it.’”’ Tillot- 
ou v. Cheetham, 2 Johns. (N. Y.) 63, 


[a] Two kinds.—Deputy sheriffs 
are of two kinds: First, a general 
deputy or undersheriff, who, by vir- 
tue of his appointment, has authority 
to execute all the ordinary duties of 
the office of sheriff (Comyns Dig. tit 
Viscount, p 542); one who executes 
process without special authority 
from the sheriff, and may even dele- 
gate authority in the name of the 
sheriff or its execution to a special 
deputy; and second, a special deputy, 
who is an officer pro hac vice, to exe- 
cute a particular writ on some certain 
occasion, but acts under a specific and 
not a general appointment and au- 


thority. Shirran v. Dallas, 21 Cal. A. 
405, 1382 P 454, 456, 462; Allen v. 
Smith, DOM NT. itd 59% Meyer v. 


Bishop, ZieINee dee Lad fate eZsimNens 


Eq. 239]; Com. v. Armstrong, 4 Pa. 
Co. 5. 
[b] “Undersheriff” is merely an- 


other name for a “deputy sheriff,” so 
that a certificate of sale and deed of 
land executed in pursuance of a sher- 
iff’'s sale by an undersheriff was suf- 
ficient to convey good title. Shirran 
vy. Dallas; 21 Cal, A. 405, 132 P° 454; 
456, 462. 

[ec] Selling property under mort- 
gage foreclosure.—Wilson v. Russell, 
4 Dak. 376, 31 NW 645. 


Authority of deputy see 
127-129. 


Liability of sheriff for acts or omis- 
sions of deputies see infra §§ 194-205. 


infra §§ 


14. See infra § 91. 

15. Dayton v. Lynes, 30 Conn. 351; 
Gradle v. Hoffman, 105 Ill. 147; State 
Ve) BUS; otobe Mo. 82b.8s0)0o VW. 1680, iso 
LRA 616; Gilbert v. Luce, 11 Barb. 
(N. Y.) 91. And see cases infra this 
note. 

[a] Officer of government.—A dep- 


uty sheriff is within a statute provid- 
ing for the punishment of any officer 
of the government who shall fraudu- 
lently misappropriate funds. State v. 
Brooks, 42 Tex. 


[b] State officer.—A deputy sheriff 
is a state officer within the meaning 
of Act (1882) No. 11, providing pun- 
ishment for any person who illegally 
shall resist or oppose any officer of 
the state while serving process, writ, 
or order of any court. State v. Titus, 
1523ua., LOVE 05 (S71 016: 


[c] Executive officer of state, 
within Comp. L. (1913) § 10107, pro- 
viding that it shall be his duty to 
enforce the prohibition law. State v. 
La Flame, 30 N. D. 489, 152 NW 810. 


are less and his jurisdiction smaller. 
serve the peace, execute process of magistrates’ 
courts and of some other tribunals, serve writs, 
attend the sessions of the criminal courts, have the 
custody of juries, and discharge other functions 
sometimes assigned to him by the local law or by 


He is to pre- 


[d] Not state officer within the 
meaning of Const. art 9 § 18, provid- 
ing that in cities or counties having 
more than two hundred thousand in- 
habitants no person shall at the same 
time be a state officer and an officer 
of any county, city, or other munici- 
pality. State v. Bus, 135 Mo. 325, 36 
SW 636, 33 LRA 616. 


[fe] Not an _ officer within the 
meaning of Const. (1901) § 280 pro- 
hibiting the holding of two offices of 
profit at the same time. Ward v. 
State, 203 Ala. 306, 82 S 662. 


{[f] Agent of sheriff.—(1) “A dep- 
uty sheriff is a general agent for the 
sheriff, and in many respects. has 
powers coextensive with those of the 
sheriff. When serving process he is 
undoubtedly an officer of the state. 
In another sense a deputy is a mere 
employee of the sheriff, enjoys no 
tenure of office, and may be dismissed 
at the pleasure of the sheriff.”” Ward 
v. State, 17 Ala. A. 170, 82 S 660, 662 
[certiorari ‘den 203 Ala, 306, 82 S 662]. 
(2) The deputy is the servant of the 


Sheriff in civil matters. Peo.) ss 
Champlain, 33 App. Div. 277, 53 NYS 
739. (3) A deputy sheriff is not the 


mere agent of the sheriff, but is, toa 
certain extent, an independent public 


Creer Dayton v. Lynes, 30 Conn. 
A: 
{g] Special deputy is not an offi- 


cer in the proper sense of that term. 
Blate Vv. Toland: 36S.) Cb lbw teu 


16. As synonymous with sheriff 
see supra § 3. 


17. Ala.—Woods v. Wood, 219 Ala. 
523, 122) S 835: 


Cal.—Ferguson vy. Kern County Su- 
per. Ct., 26 Cal. A. 554, 147 P 608. 


Mass.—Hartley v. Granville, 216 
Mass. 38, 102 NE 942, 48 LRANS 392, 
AnnCas19i5A 725; Leavitt v. Leavitt, 
135 Mass. 191. 


Mich.—Allor v. Wayne County, 43 
Mich. 76, 4 NW 492. 


Pi Steam v. Deacon, 8 Serg. & R. 


And see cases infra this note. 


[a] As township officer.—Hutche- 
son v. Pitts, 170 Ark. 248, 278 SW 639; 
White v. Manistee County, 105 Mich. 
608, 68 NW 6538; Johnson vy. Sted- 
man, 3 Oh. 94; In re Plymouth Bor- 
ough Constable, 27 Pa. Co. 204. 


[b] Not township officer: (1) 
Within the meaning of Act July 14, 
1917, §§ 192, 198 (PB. L. p 840), provid- 
ing for a proceeding, by a rule to 
show cause, for the removal of “any 
township officer’ who refuses or neg- 
lects to perform his duties. Smith’s 
Case, 4 Pa. Dist. & Co. 60. (2) With- 
in Act April 18, 1834, § 86, requiring 
township officers to file their official 
oaths with the town clerk. Brunott v. 
McKee, 6 Watts & S. (Pa.) 513. 


[c] As county and township offi- 
cer.—A constable is a county and 
township officer within L. (1889-1890) 
pp 34, 35, providing that official bonds 
of all county and township officers 
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[§ 6] 2. In English Law. 


In English law a con- 
stable is a public civil officer whose proper and 
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duties.18 


general duty is to keep the peace within his district, 


[$§ 6-9 


although he is frequently charged with additional 


II. SELECTION, QUALIFICATION, AND TENURE’® 


[§ 7] A. Sheriffs.1°’/>—1. In General. 
United States the office of sheriff ordinarily is elec- 
tive, and it is usually provided by the constitutions?° 
or statutes?! that the office be filled by a person 
chosen by the people of the county”? at an election 
held under, and governed by, the general rules re- 
lating to popular elections,?* except when peculiar 
circumstances call for a temporary appointment, as 
in case of a vacancy which cannot be at once filled 


by an election.?+ 
[§ 8] 2. Duty to Serve.?5 


shall be filed and recorded in the of- 
fice of the county clerk. State v. 
Yourex, 30 Wash. 611, 71 P 203. 


[dad] As state and not city officer.— 
“He is a State officer in the same 
sense that sheriffs and clerks of 
courts of record are State officers, and 
that judges of inferior courts are 
State officers, although they can only 
discharge the duties of their respec- 
tive offices, within a limited territory 
and not throughout the State.” State 
v. McKee, 69 Mo. 504, 508. 


[e] As municipal officer.—Read- 
ing’s Constables, 8 Pa. Co. 101. 


[f] Special constable for  elec- 
tions.—Pearson v. Brunswick Coun- 
ty, 91 Va. 322, 21 SE 483. 


{g] “Constable” distinguished from 
“high constable.”—In re Doylestown, 
ey Pa. Co. 90; Com. v. Schaffer, 7 Pa. 

oO. 24, 


As peace officer in making arrest 
see Arrest § 24. 


“Special constable” 
12 Cc. J. p 649. 


18. Black L. D. 


“High constable” see Constable 12 
Ciba py 649. 


“Petty constable” see Constable 12 
CG J.'D: 649. 


19. Invalidity of contract to pro- 
td appointment see Contracts §§ 375, 


194%. Deputy and undersheriffs see 
infra §§ 90-101. 


see Constable 


20. See constitutional provisions. 
21. See statutory provisions. 
22. See cases infra this note. 


fa Appointing state constable,— 

St. (1865) c¢ 249, providing for the ap- 
pointment of state constables, is not 
in violation of the Nineteenth Amend- 
ment to the constitution which re- 
quires that sheriffs shall be elected by 
the people. Com. v. Certain Intoxi- 
cating Liquors, 110 Mass. 172. 


[b] On establishment of new coun- 
ty the governor is sometimes author- 
ized to appoint a sheriff to serve un- 
til such time as a sheriff shall be reg- 
ularly elected by the people. See 
State v. Finn, 4 Mo. A. 347 (where the 
title to the office of sheriff of the 


By statute in some 
jurisdictions,*® and according to some early deci- 
sions,?* a person elected or appointed sheriff is bound 
to serve, and on the refusal of a sheriff duly ap- 
pointed to act or to take the oath of office, the 


[By Brernarp J. Kenny ] 


In the 


appropriate remedy, it has been held, is by infor- 
mation or indictment, and not by mandamus.”®° 
statute providing for a penalty on the refusal of 
a person commissioned to the office of sheriff to 
accept is not applicable to a person whose name is 
not in the sheriff’s commission although the office 
was offered him by the county court.”® 


[§ 9] 3. Bligibility®°—a. In General. 
common law or by virtue of the constitutions®! and 


A 


Either at 


statutes,?2 certain qualifications are prerequisite for 
’ 


qualifications.*®> 


county called the ‘City of St. Louis” 
was involved). 


23. See cases infra this note. 


[a] Who entitled to vote.—Where 
a supplement to the charter of a bor- 
ough extended the jurisdiction of the 
borough courts over certain townships 
and gave the inhabitants of such 
townships the right to vote for sheriff 
of the borough “for the ensuing year,” 
this was construed to give them the 
right to vote for sheriff for the year 
ensuing after each annual meeting 
and not merely for the year ensuing 
after the enactment of the supplement 
Eo Meares State v. Chase, 20 N. 


{b] Validity of election.— Where 
an amendment to a state constitution 
provided for the election of sheriffs 
by the people in such manner as 
should be prescribed by law, the fact 
that the office of sheriff was not va- 
cant at the time of the first election 
under the constitutional amendment 
and the law enacted pursuant thereto 
did not affect the validity of such elec- 
tion. Pratt v. Allen, 13 Conn. 119. 


Election of officers gemerally see 
Elections 20 C. J. p 46. 


24. See infra §§ 28-30. 


25. Duty to accept office generally 
see Officers § 31. 


26. See statutory provisions. 


27. See Collins v. Nall, 14 N. C. 
457 (where it was said that the act 
of 1777 [Revisal ec 118], providing 
that a sheriff shall not be compelled 
to serve more than one year, and un- 
til the next succeeding county court, 
after the expiration thereof, assumes 
that a sheriff once appointed is bound 
to continue at common law until dis- 
charged). 


28. Reg. v. Hutchinson, L. R. 32 
Ir. 142. Compare Officers § 31. 

29. King v. McClanahan, Jeff. 
(Vai). 9. 

30. Eligibility: 


KE phieohe generally see Officers §§ 


To office of: 
Constable see infra § 62. 
Deputy see infra § 94. 
31. See constitutional provisions. 


the holding of the office of sheriff. Thus provision 
is made by the constitution and statutes requiring 
the sheriff to be a qualified elector,?* a resident of 
the county,** and possessed of certain property 


As in the case of eligibility of of- 


32. See statutory provisions. 
33. See cases infra this note. 
[a] Person of foreign birth.—The 


amendment to Const. art. 7 § 1, pro- 
viding that persons of foreign birth 
are electors who have become natu- 
ralized citizens conformably to the 
laws of the United States, upon the 
subject of naturalization, is not in- 
valid as regards the qualification of 
a sheriff being an elector of his coun- 
ty, under Const. art. 9 §§ 5-7, by rea- 
son that the title of the joint resolu- 
tion as entered and as passed in each 
house read “repealing to the right of 
suffrage” instead of “relating to the 
right of suffrage’ as changed by the 
committee on engrossed and enrolled 
bills. State v. Schmidt, 42 S. D. 267, 
173 NW 8388 [reh den 42 S. D. 294, 173 
NW 951]. 


[b] Im Mississippi, under Code 
(1906) § 4661 (Hemingway Code An- 
not. [1917] § 3078), when one who 
had not registered until one month 
before the election was elected sheriff, 
the election is a nullity, as he was in- 
eligible at the time of election, not 
being a qualified voter. State Vv. 
Nichols, 106 Miss. 419, 63 S 1025. 


34. See Patterson vy. Miller, 2 Metc. 
(Ky.) 493 (residence in county for 
one year previous to election). 


35. See cases infra this note. 


[a] Purpose of qualification.—The 
property qualification required by 
Const. art 42 was to confine the of- 
fice of sheriff to those who had prop- 
erty, and was not intended as a fund 
to secure the sheriff’s official creditors 
in addition to the bond required of 
him as Sheriff. Roberts v. Gibson, 6 
Harry Gre “Cog ye 16: 


[b] Property held in  trust.— 
Where the constitution requires that 
the candidate for the office of sheriff 
shall have real ‘and’ personal prop- 
erty to a certain value, he must have 
both real and personal property at the 
time he is voted for, and property 
held in trust cannot be considered 
on the question of eligibility. Hatch- 


poem v. Tilden, 4 Harr. & M. (Md.) 
{[c] Three-year qualification.—Un- 


der a statute providing that no per- 
son shall be eligible to the office of 
sheriff in any county “unless he shall 
be, and hath been, an inkabitant 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 9-10] 


ficers generally,** even in the absence of constitu- 
tional or statutory provision, citizenship has been 
considered a prerequisite to the holding of office of 
sheriff.?7 


_ Disqualifications. Likewise, it is ordinarily pro- 
‘vided by the constitution®’ or statutes*® that the 
candidate for the office of sheriff be free from cer- 
tain disqualifications. Thus a person may be dis- 
qualified by reason of his liability for owing public 
money unaccounted for,*? or by being an attorney 
at law,** or by a conviction of an infamous crime.*? 
The removal of a sheriff*® does not, in the absence 
of any constitutional or statutory provision to that 
effect, render him ineligible to reélection as sheriff 
during the remainder of his original term.** 


Presumption of eligibility. The eligibility of a 
person is not established by the fact that he has 
been elected by the people,*® or has been issued a 
certificate of election,*® or has taken the oath of 
office and given an official bond as sheriff,47 or has 
received a commission as such officer.*® 


Effect of ineligibility.4® An election of an un- 
qualified person has been held to be voidable merely 
and not void.®° 


[§ 10] b. Previous Incumbency of Office. In 
some states the constitutions provide that the same 


thereof, and possessing a freehold es- 47. 


tate in his own right in fee simple, in 
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Patterson v. Miller, supra (so 


holding on the ground that the coun- 
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person shall be ineligible for the office of sheriff for 
more than a certain number of years within a pre- 
seribed larger period of time;*? but a limitation of 
this character is upon the person and has no such. 
relation to the tenure as to permit the computation, 
as against a pro tempore incumbent appointed to fill 
an unexpired term, of the time his predecessor had 
occupied the office.°® Constitutional provisions pro- 
hibiting the same person from holding the office of 
sheriff for two successive terms,°* have been held 
to apply only to full terms,®® and not to render a 
person who has served the unexpired portion of a 
term under an appointment or election to fill a va- 
ceancy,°® or who has been elected sheriff of a newly 
created county for a statutory term less than the 
full constitutional term and running until the next 
general election,®’ ineligible to reélection for the 
succeeding full term. So also one who has served 
one term is eligible for election to fill a vacancy 
occurring during the next ensuing term.®* Where 
a constitutional provision that sheriffs should serve 
two years and be eligible for only four years in any 
period of six was amended by increasing the term 
to four years and making sheriffs ineligible to re- 
election, a person who was elected sheriff for a two- 
year term at the same election at which the amend- 
ment was adopted by the voters was eligible for 
reélection for a four-year term.®® Under some con- 


provision of the Indiana constitution 
that an appointment pro tempore 


the same county, for three years pre- 
vious to his election,’ a person must 
possess a freehold estate for the 
whole of three years previous to the 
election as well as being an inhabit- 
ant for such time. State v. Anderson, 
1N.. J-L: 318, 1 AmD 207. 


36. See Officers § 34. 


37. State v. Van Beek, 87 Iowa 569, 
54 NW 525, 43 AmSR 397, 19 LRA 
622: State v. Smith, 14 Wis. 497. 


Acquisition of citizenship before in- 
duction see infra § 11. 


38. See constitutional provisions. 
39. See statutory provisions. 

40. See case irifra this note. 

[a] Applies to private citizens as 


well as public officers who are so lia- 
ble. Hoskins v. Brantley, 57 Miss. 
814. 4 


41. State v. Boyles, 80 S. C. 352, 
60 SE 233 (under Civ. Code [1902] § 
829, providing that no sheriff or dep- 
uty sheriff shall act as an attorney 
at law, a practising attorney may not 
be a sheriff or deputy sheriff). 


42. See case infra. this note. 


[a] Bribing voter.—The trial, con- 
viction, and sentence of one who holds 
the office of sheriff, of the offense of 
bribing a voter previously to the elec- 
tion to the office, is not such a “con- 
viction of misbehavior in office, or of 
any infamous crime,” as will disqual- 
ify him from exereisng the duties of 
his office, as provided by Const. art 


6 § 9. Com. v. Shaver, 3 Watts & S. 
(Pa.) 338. 
43. Removal see infra §§ 35-47. 
44. Gordon v. State, 43 Tex. 330. 
45. Patterson v. Miller, 2 Mete. 
(Ky.) 493. 
46. Patterson v. Miller, supra (a 


certificate of the examining board that 
a certain person is elected to the office 
of sheriff is not even prima facie evi- 
dence that'he was eligible to the of- 
fice). 


ty court, which administered the oath 
of office and passed upon the bond, 
had no power to inquire into the eli- 
gibility of a person claiming to be 
elected and applying to be qualified). 


48. State v. Anderson, 1 N. J. L. 
318, 1 AmD 207. 


49. Generally see Officers § 62. 


50. State v. Anderson, 1 N. J. L. 
318, 1 AmD 207. But see Newman v. 
Jefferson County Justices, 6 Humphr. 
(Tenn.) 41 (where the election is ex- 
pressly made void, under Act Jan. 29, 
1844 § 2, where the ineligibility con- 
Sists in being a defaulter to the treas- 
ury). 

[a] Wotes cast for ineligible candi- 


date are void.——Hatcheson v. Tilden, 4 
Harr. & M. (Md.) 279. 


51. Of officers generally see Offi- 
cers § 56. 

52. See constitutional provisions, 

[a] Constitutional provision ap- 


plied where a sheriff was reélected to 
succeed himself, but an amendment 
seeking to repeal the constitutional 
restriction was not carried at the 
same election. Doberstein v. Dahl, 
181 Wis. 491, 195 NW 416. 


[b] Extension of term to conform 
to new election times.—Where a con- 
stitutional amendment provided for 
biennial elections and authorized the 
legislature to extend the terms of in- 
cumbents until the time when the 
terms of their successors under the 
new law would commence, a sheriff 
whose first term of two years was ac- 
cordingly extended to three years was 
not ineligible for reélection for anoth- 
er two-year term because of a consti- 
tutional provision rendering a sheriff 
ineligible for more than four years’ in 
any period of six years. State v. 
Pontius, 78 Oh. St. 353, 85 NE 540 
[foll State v. Harris, 77 Oh. St. 481, 83 
NE 912]. 

53. State v. Linkhauer, 142 Ind. 
94, 41 NE 325 [foll Gosman vy. State, 
106 Ind. 203, 6 NE 349] (this would 
be true even in the absence of the 


should not be reckoned as a part of 
that term). 


54. See constitutional provisions. 


55. Black v. Pate, 130 Ala. 514, 30 
S 434; McGinnis v. Cossar, 230 Ky. 
213, 18 SW (2d) 988; Bozeman v. 
Laird, 91 Miss. 719, 45 S 722. 


56. Black v. Pate, 130 Ala. 514, 30 
S 434; McGinnis v. Cossar, 230 Ky. 
218, 18 SW (2d) 988; Bozeman vy. 
Laird, 91 Miss. 719, 45 S 722. 


[a] In Wisconsin (1) under Const. 
art 6 § 4, as amended in 1882, provid- 
ing, among other things, that sher- 
iffs shall be ineligible “for two years 
next succeeding the termination of 
their offices,’”’ an appointee for sheriff 
to fill the unexpired term is ineligible 
to succeed himself. State v. Johnson, 
171 Wis. 521,:177 NWe899. (@) The 
two-year term of disqualification of a 
sheriff for holding another term pre- 
scribed by Const. art 6 § 4 relates to, 
and is synonymous with, the term of 
office next succeeding that for which 
he is elected or appointed, and hence 
one holding over by reason of failure 
of his successor timely to qualify does 
not become ineligible for the next 
succeeding term. State v. Johnson, 
176 Wis. 107, 184 NW 683, 186 NW 
729. (3) Const. art 7. § 2, declaring 
that sheriffs should be ineligible for 
two years next succeeding the termi- 
nation of their offices, did not apply 
to those persons elected at the first 
election under the constitution, al- 
though they held office as sheriff un- 
der the territorial government at the 
time the constitution was adopted. 
State v. Giles, 2 Pinn. 166, 52 AmD 
149, 1 Chandl. 112. : 


57. Bozeman v. Laird, 91 Miss. 719, 
45 S 722. 


58. Gorrell v. Bier, 15 W. Va. 311 
(under a constitutional provision that 
“the same person Shall not be elected 


sheriff for two consecutive full 
terms’’). 
59. State v. Dirckx, 211 Mo. 568, 


111 SW 1:s(amendment was prospec- 
tive only in its operation). 
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stitutions a person is ineligible for the office of 
sheriff for more than two consecutive terms.®° 


[§ 11] ce. Removal of Disqualification.*: It has 
been held that, although a sheriff, at the time of 
his election, is an alien, and is consequently ineligi- 
ble to hold office, his naturalization as a citizen be- 
fore induction to office removes this disability and 
entitles him to the office.*? 


[§ 12] 4. Commission.*? Where one is elected 
by the people to the office of sheriff, a commission 
from the governor is not necessary to authorize him 
to act,®* unless the issuance of such commission is 
made, by constitution or statute, a prerequisite to 
his entering upon the duties of the office.°> Under 
some constitutions®® or statutes,°* a person elected 
cannot receive a commission to act until a bond is 
approved and he otherwise qualifies under the law, 
but on compliance with such statutory and consti- 
tutional provisions, he is entitled to his commis- 
sion.°® It is not a good objection to the validity 
of a sheriff’s commission that it bears date prior 
to the expiration of the term of his predecessor 
where it was not to take effect until after such term 
expired.®® If the governor should ascertain that 
he has, through mistake or otherwise, improperly 
issued a commission to one person when it ought 
to have been issued to another, he may correct the 


60. See case infra this note. 


[a] In Kansas, under Const. art 9 
§ 8, providing that ‘all county offi- 72. 
cers shall hoid their offices for the 
term of two years, and until their [a] 
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Deputy see infra §§ 95, 96. 

Officer generally see Officers §§ 85-96. 
See statutory provisions. 
Computation 


[§§ 10-13 


error by issuing a commission to the person legally 
entitled thereto.’° 


[§ 13] 5. Qualification’'—a. In General. Stat- 
utes requiring the person’ elected sheriff to qualify 
within a prescribed time, failing in which the office 
shall be deemed vacant,?? have in some cases been 
held to be merely directory.7? The statutory di- 
rections as to the time within which a sheriff elect 
must qualify are not applicable to a person to whom 
the election board refuses a certificate,’* and a stat- 
ute providing that the office shall be deemed vacant 
on the neglect or failure to qualify after notice of 
the election, is inapplicable where the sheriff elect 
receives no such notice.*° Where the statute pro- 
vides that, when any election is contested, the per- 
son elected shall have a certain number of days in 
which to qualify after the date of the decision, an 
injunction restraining the person elected from qual- 
ifying as sheriff is so much in the nature of a con- 
test that he will be entitled to at least a reasonable 
time after a decision in his favor in which to qual- 
ify.7® Although a sheriff fails to qualify by giving 
a bond within the prescribed time, the exercise of 
the duties of the office may constitute him a de facto 
sheriff.77 It is error to permit a person to qualify 
as sheriff where it does not appear that he has 
been appointed or elected to the office.7® 


§§ 1, 5, providing that sheriffs shall, 
within ten days after they shall have 
received their commissions, give bond, 
and if they fail to give the bond with- 


of time.—The| in the time prescribed the office may 


successors shall be qualified . 

but no person shall hold the office of 
sheriff =. tor more. than two 
consecutive terms,” the office of sher- 
iff is not limited to two years, but is 
for two years certain, and for an in- 
determinate and uncertain period 
thereafter, designated by the phrase 
“and until their successors shall be 
qualified.” Pruitt v. Squires, 64 Kan. 
855, 68 P 643, 


61. Of officers generally see Offi- 
cers § 33. 


62. State v. Van Beek, 87 Iowa 
569, 54 NW 525, 48 AmSR 397, 19 LRA 
622. 


63. Of officers generally see Offi- 
cers § 70. 

64. Graves v. Hayden, 2 Litt. (Ky.) 
61. 


65. State v. Pool, 
State v. Morrison, 41 Mo. 238]; 
ardson v. Croft, 17S. C. L. 264. 


66. See constitutional provisions. 
67. See statutory provisions. 


41 Mo. 32 [foll 
Rich- 


68. State v. Howell, (Fla.) 131 S 
320. 
' 69. Treasury Comrs. v. Muse, 5 S. 
Creer 150; 

70. Gulick v. New, 14 Ind. 93, 77 
AmD 49. 

[a] Second commission to same 


person.—Where two _ persons, who 
were successively commissioned to ex- 
ecute the office of sheriff, have failed 
to give bonds within the time pre- 
seribed by law, the governor cannot 
thereupon issue a second commission 


to the person first commissioned. 
Bowers v. Millar, 3 Munf. (17 Va.) 
492. 

71. Qualification of: 


Constable see infra §§ 63-73. 


thirty days allowed a sheriff elect to 
qualify, under Rev. L. p 573 § 4 (Gale 
St. pp 652, 653), are to be computed 
from the time of the notice given by 
the clerk, and this time is allowed 
him whether a term of the court in- 
penne or not. Peo. v. Fletcher, 3 


73. See cases infra this note. 


[a] Acceptance of bond after stat- 
utory time.—Where a _ sheriff elect 
had, within the three weeks prescribed 
by law after his election, executed a 
bond, which was duly approved by the 
commissioners, and the attorney-gen- 
eral refused to approve it on account 
of a supposed informality, and in con- 
sequence the treasurer refused to ac- 
cept it, and the sheriff afterward, but 
after the expiration of the three 
weeks, executed another bond, which 
was approved and accepted, he did not 
incur a forfeiture of his office. State 
v. Yates, 21 S.C. L. 230. 


[b] In New York 1 Rev. St. p 378 
§ 67, providing that a sheriff elect 
within twenty days after he receives 
notice of his election shall execute a 
bond, is directory, and it is sufficient 
if the bond is executed within fifteen 
days after the commencement of his 
term as is required for the subscrib- 
ing of the oath under Rev. St. p 119 §§ 
21, 24. Peo. v. Holley, 12 Wend. 481 
{foll Hall v. Luther, 138 Wend. 491]. 


[c] In Ohio (1) under Rev. St. § 
1203, providing that the sheriff's bond 
shall be given ‘‘within ten days after 
receiving their commissions and be- 
fore the first Monday of January next 
after their election,” if the sheriff 
elect fails without justification to give 
an official bond before the first day of 
January next after his election, there 
occurs on that day a vacancy which 
may be filled by appointment. State 
v. Paulding County, 61 Oh. St. 506, 56 
NE 4738. (2) Under Swan St. p 134 


be declared vacant, construed in the 
light of earlier legislation on the sub- 
ject, a recipient of a commission for 
Sheriff has a right to tender his bond 
within ten days from the commence- 
ment of the term for which he was 
ocuea State v. Lewis, 10 Oh. St. 


{d] In Texas (1) under Rev. St. 
art 4894, as amended, providing that 
the office of sheriff shall be deemed 
vacant when the person elected “shall 
neglect, refuse or fail from any cause 
whatever,” to give bond and take the 
oath of office within twenty days aft- 
er notice of his election, it is not nec- 
essary, in order for a failure to give 
bond to have the effect of vacating 
the office, that it should be a negligent 
failure or due to negligence, but fail- 
ure to qualify for any cause warrant- 
ed a removal. State v. Box, 34 Tex. 
Civ. A. 435, 78 SW 982. (2) An earlier 
statute, Rev. St. art 4518, providing 
that whenever a sheriff elect ‘shall 
neglect or refuse’ to give bond and 
take the oath within twenty days the 
office shall be deemed vacant, was di- 
rectory only in so far as compliance 
therewith was prevented by reasons 
beyond the control of the sheriff elect, 
but not in case of neglect or refusal 
4 qualify. Flatan v. State, 56 Tex. 


74. Peo. v. Mayworm, 5 Mich. 146. 


75. Dobkins v. State, (Tex. Civ. A.) 
19 SW (2d) 574. 


76. State v. Van Beek, 87 Iowa 569, 
eerie 525, 48 AmSR 397, HO maTIRIAS 


77. Crawford v. Howard, 9 Ga. 314; 
aaron V.. Com, £6 Gratt. (56 Va.) 


De facto sheriffs see infra § 54. 


78. Johnson v. Ellis, Litt. Sel. Cas. 
(Ky.) 24. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 13-15] 


Presumptions. Where a claimant of the office of 
sheriff is acting as such, that circumstance, together 
with the certificate of election, raises the presump- 
tion that he has executed his bond and taken the 
oath of office.*® 


Oath.®° Ordinarily, as one of the requisite for- 
malities for the qualification of a sheriff, it is pro- 
vided by statute that the person chosen shall take 
an official oath.81 In administering the oath, a clerk 
of court acts ministerially under the direction of 
the law-and not of the court, and this may be done 
as well out of court as in court.22 Where the sher- 
iff elect complies with the law as to giving bond, and 
offers to take the oath of office within the time al- 
lowed by statute in which to qualify, the clerk of 
the court may be compelled by mandamus to admin- 
ister the oath.®* 


[§ 14] b. BondS#—(1) In General. The bond or 
recognizance, that a sheriff elect is required to ex- 
ecute or enter into for the faithful performance of 
the duties of his office,®> is collateral security for the 
performance of such duties*® and operates to pro- 
tect and give indemnity to all persons who may be 
damnified by neglect or failure in the performance 
of such duties.*7 Such statutes requiring bonds, 
however, it has been held, do not affect the ca- 
pacity of the sheriff to execute judicial process 
without having executed a bond,*® or to sue a re- 


AmSR 137. 
[b] 


79. Peo. v. Clingan, 5 Cal. 389. 
80. Oath generally see Oaths and 
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ceiptor in conversion for personal property deliv- 
ered on an attachment.*® It has been held also that 
the irregularity of inducting a sheriff into office 
without all the bonds required by law is cured by 
a subsequent tender and acceptance thereof.?° 


[§ 15] (2) Form and Sufficiency.®1 A failure 
to comply literally with the form of bond prescribed 
by statute®? does not invalidate the bond,®? but it 
is sufficient if the conditions of the bond are sub-~ 
stantially and in effect the same as those prescribed 
by the statute;°* and a bond which has been accept- 
ed and approved is not invalidated by the fact that 
the obligee is not the obligee designated by the 
statute.*® 


Signatures of sureties. A bond, executed in the 
form and for the sum prescribed by law, is not vi- 
tiated by having annexed to the names of some of 
the sureties words expressing the true liability of 
the parties.°® Where, under the statutes, the sure- 
ties are jointly and severally liable,®’ it is imma- 
terial whether the bonds are signed by the sureties 
on the same or different dates,°* or whether the 
date of each bond was in fact the date on which 
the bond was signed.°® 


Justification of sureties. Where the statute pro- 
vides that the sureties shall justify before a desig- 
nated tribunal or official,t if no sufficient sureties 


fa] Tllustrations.—(1) A bond con- 
ditioned that the sheriff “‘shall faith- 
fully perform the duties of such sher- 


Affirmations 46 C. J. p 837. 
81. See statutory provisions. 


[a] When sheriff acts as umpire 
between appraisers under Rev. St. § 
67, no oath in addition to his general 
oath of office is required. Laberie v. 
Freret, 32 La. Ann. 1093. 


[b] Selecting jurors.—The sheriff 
need not take the oath prescribed by 
Act (1834) § 87, relating to the se- 
lection of jurors and filling of the ju- 
ry wheel, where he no longer has any- 
thing to do with selecting the jurors. 
Com. v. Smith, 16. Pa. Co. 577. 


{c] Sheriff acting as_ bailiff.— 
When the sheriff himself acts as bail- 
iff to the jury no special oath is re- 
quired. Nicholson v. State, 38 Fla. 
99, 20 S 818. 


82. Peo. v. Fletcher, 3 Ill. 482. 

83. Peo. v. Fletcher, supra. 

Mandamus to compel administra- 
tion of oath generally see Mandamus 
§ 283. 

84, Bonds: 
Generally see Bonds 9 C. J. p 1. 


opel bonds generally see Officers §§ 

OL: 
Coroner see Coroners § 6. 
Constable see infra §§ 64-72. 
Deputy see infra § 96. 

ae on bond see infra §§ 783- 


Removal for failure to give bond 
see infra § 37. 


85. See statutory provisions. 


fa] As license and tax collector.— 
A sheriff’s bond conditioned on the 
faithful performance and discharge 
of the duties of sheriff would include 
the duty of license and tax collector 
imposed on the sheriff by law. State 
v. McDonald, 4 Ida. 468, 40 P 312, 95 


or.—Where there is no provision re- 
quiring sheriffs to execute an addi- 
tional bond as tax collector, the fail- 
ure to do so does not vacate the office. 
French v. State, 52 Miss. 759. 


[ec] Before whom recognizance en- 
tered into.—A statute requiring a 
sheriff, before entering upon the du- 
ties of his office, to become bound 
by recognizance, with surety, before 
the chief judge of the county court, 
or, in case of his absence or death, be- 
fore one of the assistant judges, is 
constitutional and valid, although the 
constitution provides that the recog- 
nizance shall be taken by the chief 
judge only. State v. Kelsey, 4 Vt. 
Saale 


eth or additional bond see infra § 
86. Peo. v. Wochner, 244 Ill. A. 30. 
87. Bay County v. Brock, 44 Mich. 
45, 6 NW 101. 
88. Mechanics’, etc., 
biche, 3 La. Ann. 539. 
89. Taylor v. Nichols, 29 Vt. 104. 
Liability of receiptors generally see 
infray $17; 
90. Peo. v. Smith, 81 N. C. 304. 
91. Requisites of bonds: 
Bail §§ 225-266. 
Bonds §§ 4-48. 
Constable’s bond see infra § 65. 
Deputy’s bond see infra § 96. 
Officers §§ 88-94. 
What irregularities affect liability 
on bond see infra §§ 800-805. 
92. See statutory provisions. 
93. Young v. State, 7 Gill & J. 
(Md.) 253. 


94. McCracken v. Todd, 1 Kan. 148; 
Young v. State, 7 Gill & J. (Md.) 253; 
me v. Frazer, 2 Tex. A. Civ. Cas. § 


Bank v. La- 


iff, as aforesaid, and faithfully de- 
mean himself in office, pay over all 
moneys that may come into his hands 
by virtue of said office, according to 
the lawful direction of the same, and 
in all things act according to law,” 
is valid under a statute requiring the 
bond to be conditioned ‘“‘that he will 
faithfully collect and pay over all 
moneys entrusted to him for collec- 
tion, and account for all moneys com- 
ing into his hands, and faithfully and 
impartially demean himself in office.” 
McCracken v. Todd, 1 Kan. 148, 163. 
(2) A bond conditioned that the sher- 
iff will ‘“‘well and truly perform” the 
duties of his office is a substantial 
compliance with a statute requiring 
the bond to be conditioned that he 
will “faithfully perform” such duties. 
ue Vo brazen, 32 “Dexa eAe Civ Cages 


95. Bay County v. Brock, 44 Mich. 
45, 6 NW 101; Treasurers v. Stevens, 
Tey aSHMCL ES ali = 


[a] TIllustrations.—(1) A bond 
naming the county as obligee is valid, 
although the statute requires the 
bond to be given to the people. Bay 
County v. Brock, 44 Mich. 45, 6 NW 
101. (2) A bond to the ‘‘commission- 
ers of the treasury” is good, although 
the statute requires sheriffs to give 
bond to the “treasurers of the state.” 
Treasurers v. Stevens, 13 S. C. L. 107. 


96. State v. Yates, 3 Hill (N. Y.) 
230 (so holding as to a bond, contain- 
ing, annexed to the names of some of 
the bondsmen, the words: “For $2,- 
500 pro rata, with the other co-ob- 
ligors on this bond’’). 


97. See statutory provisions. 
98. Gay v. Jackson County Bd. of 
Education, 205 Ky. 277, 265 SW 772. 


99. Gay v. Jackson County Bd. of 
Education, supra. 


1. See statutory provisions. 
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are offered or those offered refuse to justify, the 
sheriff elect is not entitled to a peremptory manda- 


mus to the designated tribunal to induct him into 
office.” 


Acknowledgment. In the absence of a statute 
requiring a sheriff’s official bond to be acknowledged 
by the signers thereof, such acknowledgment is not 
necessary to its validity,? and although the law 
may require the bond to be acknowledged in open 
court, the omission of this formality does not in- 
validate the bond. Where there is not a local 
chief judge in each county, a statute requiring a 
sheriff’s recognizance to be taken before the first 
judge of the county court is complied with by its 
being taken before the assistant judge of the county 
whose name appears first in order upon the record 
of the election.® 


[§ 16] (3) Amount. The penalty of a sheriff’s 
bond is usually fixed by statute;’ but a bond in 
a larger penalty may be required when the exigencies 
of the case demand it... When a sheriff’s official bond 


has been accepted, it is not void because the penalty 


is less than is required by the statute.® 


[§ 17] (4) Delivery, Approval, Filing, and Re- 
cording.‘° Where the statute requires that the sher- 
iff’s bond, in order that it may become effective as 
a part of his qualifications, shall be delivered, ac- 
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cepted, and approved by a designated officer or 
tribunal,'t the bond becomes operative only upon 
delivery to the person authorized to receive it.1? 
Unless a statutory provision or order of court des- 
ignates the mode of delivery, there is no precise 
form in which the delivery must be made, but it is 
sufficient if it is made by any acts or words which 
show an intention of the obligors to perfect the 
instrument.!?. In the absence of a showing to the 
contrary, it will be presumed that a bond in the 
possession of the proper authorities has been ac- 
cepted.'4 If the principal delivers the bond con- 
trary to an understanding with the sureties that it 
shall not be delivered until others have become ob- 
ligated thereon, the sureties are nevertheless bound 
unless the obligee has accepted it with notice of 
the conditions under which the bond was intrusted 
to the principal.*® 


Approval. Ordinarily the statutes provide that 
the sheriff’s bond shall be approved by a designated 
tribunal or official,1® whose duty to approve is min- 
isterial and not judicial,17 and who, in respect of 
the approval of the bond, has no discretion other 
than to determine whether the security offered is 
sufficient;1® and after approval his duties in ref- 
erence thereto cease.1® Where the statute empow- 
ers and requires the board of supervisors to approve 
the sheriff’s bond, its approval of a bond, in which 


2. Thomason v. Justices, 3 Humphr. 
(Tenn.) 233. 


3. Washington County v. Dunn, 27 
Gratt. (68 Va.) 608. 


4. McLean v. Buchanan, 53 N. C. 
444, 


5. Wing v. Gleason, 36 Vt. 371. 
6. Of constable’s bond see infra § 


7. See statutory provisions. 


8. Burnett v. Nesmith, 62 Ala. 261; 
Dixon v. Beaufort County, 80 N. C. 118 
[mod Sikes v. Bladen County, 72 N. C. 
34]. 

[a] Fixed by order of court re- 
quiring same.—Where, because of an 
administration committed to the sher- 
iff, his bond became insufficient se- 
eurity, and the probate judge thereon 
notified the commissioners’ court, 
then in session, which required the 
sheriff to give an additional bond in 
a penalty larger than that of a former 
bond, the fact that the judge of pro- 
bate took and approved an official 
bond, reciting the facts, without stat- 
ing the penalty prescribed in such or- 
ders, and fixed the penalty at a much 
greater sum than that required in the 
order, did not render the bond invalid. 
Burnett v. Nesmith, 62 Ala. 261. 


9. Grimes v. Butler, 1 Bibb (Ky.) 
192. 
10. Of bond of: 
Constable see infra §§ 67, 68. 
Deputy see infra § 96. 
Officer generally see Officers §§ 91, 93. 


1l. See statutory provisions. 

12. McLure v. Colclough, 17 Ala. 
89. 

13. McLure v. Colclough, supra. 


[a] Sufficiency of delivery.—(1) 
Where the name of one of the several 
intended sureties was affixed to a 
bond by the court under an authority 
for the intended surety after the sev- 


eral other sureties thereon had signed, 
and all acts done were in contempla- 
tion of rendering the bond effectual, 
there was a sufficient delivery of the 
bond to the court authorized by stat- 
ute to receive it. McLure v. Col- 
clough, 17 Ala. 89. (2) A _ sheriff’s 
bond is legally delivered when it is 
signed by the sheriff and his sureties 
in the office of the clerk of the county 
court and left upon the table, whence 
it is taken by the deputy clerk and 
filed among the papers of the office 
where it remains except when applied 
for and used by attorneys in causes 
against the sheriff, and this is true al- 
though the bond is not a good statu- 
tory bond. Goodrum y. Carroll, 2 
Humphr. (Tenn.) 490, 37 AmD 564. 


[b] Delivery of bond to chief jus- 
tice for the approval of the county 
court is a sufficient delivery on the 
part of the obligors, and a deposit of 
it in the proper office fully*evidences 
its delivery to, and acceptance by, the 
state, and renders it effectual without 
other proof of approval by the county 
court. Wright v. Leath, 24 Tex. 24. 


14. Wright v. Leath, 24 Tex. 24. 


15. Raleigh County Ct. v. Cottle, 
LOE VS OGG ORE SSID) Oe Zee ab KEE IE) 
LOA SID! 510% See Baker County v. 
Huntington: 46) Org, 275,079) bs 87 
(where a sheriff’s bond was irregular 
on its face, in that the sheriff’s name 
did not appear thereon as principal, 
the name of only one of the six sign- 
ing sureties was written in the body 
of the instrument, the minutes or en- 
tries of amounts made opposite the 
signatures of the sureties showed 
that they had signed in the aggregate 
for only seven thousand dollars, 
whereas the bond called for ten thou- 
sand dollars, and two of the sureties 
who signed had not justified, the 
county was put upon inquiry as to 
the authority of the sheriff to deliver 
the bond on behalf of the sureties, 
and the latter were not estopped to 
deny his want of authority, and as 
the defects were such as to refute 


any apparent authority on the part 
of the sheriff to deliver the same for 
the sureties, the question of the sher- 
iff’s actual authority so to deliver it 
was one of fact). 


16. See statutory provisions. 


[a] Sufficiency of approval.—See 
McLure v. Colclough, 17 Ala. 89. 


_[b] Judge’s certificate that a sher- 
iff’s bond was executed with the con- 
currence of himself and the justices 
of the peace is sufficient, without the 
latters’ signatures to show that the 
sureties were approved by them. 
Whitehurst v. Hickey, 3 Mart. N. S. 
(La.) 589, 15 AmD 167. 


[ec] Delivery of bond for record.— 
The delivery of a sheriff's bond by 
the justices of the orphans’ court to 
the clerk of the county court to be 
there recorded shows that the bond 
was so approved by the court as to 
be obligatory upon the _ signers. 
Young v. State, 7 Gill & J. (Mad.) 253. 


{d]_ Successor signing order of ap- 
proval.—Under St. (1909) § 1060, re- 
quiring all orders of the county court 
to be spread in the proper record 
book, and that, if the regular judge 
shall fail to sign the records, they 
may be signed by his successor, fail- 
ure to sign the order approving the 
sheriff's bond does not render the 
bond void, but the order may be 
signed by his successor. Leslie Coun- 
ty v. Eversole, 222 Ky. 793, 2 SW (2:4) 
644; U. S. Fidelity, etc., Co. v. Sal- 
yer, 1381 Ky. 527, 115 SW 767. 


[e] Signing order of approval aft- 
er term.—Under St. § 1060, the sher- 
iff's bond was effective, although the 
order approving it was not signed un- 
til after expiration of the sheriff’s 
term. Leslie County v. Eversole, 222 
Ky. 793, 2 SW (2d) 644. 


17. Ex p. Candee, 48 Ala. 386. 


18. Gulick v. New, 14 Ind. 93, 
AmD 49, a 
1i9.. Peo. v. Fletcher, 3 Ill. ‘482° 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 17-20] 


all the substantial requirements appear, is conclu- 
sive.2° A duly elected sheriff is entitled to have the 
bond presented by him passed upon and, if suffi- 
cient, approved by the officers whose approval is 
required by statute,?! and if the bond is rejected for 
an insufficient or improper reason, the proper rem- 
edy, it has been held, is mandamus to compel an 
acceptance of the bond,?? and not a proceeding in 
quo warranto to oust the former incumbent from 
office.?% 


Piling. Under a statute providing for the filing 
of the bond with the clerk of court?* it is improper 
to deposit the bond with the court.2® The clerk may 
be compelled by mandamus?° to receive a bond which 
has been executed within the prescribed time and 
approved by the judge.?7 


Recording. Although the bond is not recorded as 
provided by statute,?* it is nevertheless valid,” 
and the sureties thereon are bound.?° Where no 
separate book is designated for the recording, a 
registry in the mortgage book, it has been held, is 
nevertheless sufficient.21 The proper court should 
keep a record of the delivery and acceptance of 
sheriffs’ bonds,?? and enter the approval of such 
bonds upon the minutes,** although a failure to do 
these things does not prevent the enforcement of 
a bond regularly given and accepted.**4 


[§ 18] (5) Validity of Bond.*> The validity of 
a bond accepted and approved by a judge of the 
county court cannot be affected by his negligence 
or mistake in the performance of an act not with- 
in the scope of his official duties.?® Where a sher- 
iff’s bond is joint and several, it is not invalidated 


20. Bay County v. Brock, 44 Mich. 
45, 6 NW 101. 

21. In re Ewing, 4 Phila. (Pa.) 370. 

22. Ex p. Candee, 48 Ala. 386; Gu- 
lick v. New, 14 Ind. 93, 77 AmD 49; 
State v. Lewis, 10 Ohne St. 128, See 
also Mandamus § 284. 


36. 
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Deputy see infra § 96. 


McLure v. Colclough, 17 Ala. 
89 (signing name of surety). 


37. State v. McDonald, 4 Ida. 468, 
40 P 312, 983 AmSR 137 [foll Kurtz v. 
Froquer, 94 Cal. 91, 29 P 413; 
Slocum, 1 Ida. 62]; 
Huntington, 46 Or. 
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by the sheriff’s failure to sign it.27 It has been 
held that a sheriff’s official bond which is not ac- 
cepted by the county court within the time fixed by 
statute is void, although it was executed within 
such time;** but it has also been held that a bond 
given voluntarily by the sheriff after the time lim- 
ited by statute, although bad as a statutory bond, 
is good as a common-law bond.*® The failure of the 
justices of the orphans’ court to attest a sheriff’s 
bond does not affect its validity.4° Where a sher- 
iff’s bond is given to “the justices composing” the 
county court, and one of such justices is also one 
of the obligors, the bond is void.4! A sheriff’s bond 
will not become void by a failure to take and sub- 
seribe the oath of office.*? 


[§ 19] (6) Periodical Renewal of Bond.4# The 
sheriff is sometimes required by statute to renew 
his official bond periodically during his term of of- 
fice,*# and upon his failure to comply with such a 
requirement his office may be declared to have be- 
come vacant.*® Where the sheriff is not absolutely 
required to renew his general official bond annually, 
but it is the duty of the court to cause him to do so, 
unless the court requires a renewal there is no for- 
feiture of office.*® 


[§ 20] (7) New or Additional Bonds.*7 Although 
a sheriff has been already inducted into office, and is 
acting under an official bond, duly executed and ap- 
proved, there is nothing preventing him from yvolun- 
tarily executing another official bond.4® Statutes 
providing that in case of the death, removal, or in- 
solvency of a surety, or on application of a surety 
to be discharged from the bond, the sheriff, at the 


[b] Timely renewal.—Under St. §§ 
4130, 4131, requiring the sheriff or col- 
lector annually to renew his bond on 
or before the first day of March, a re- 
newal bond executed on March 1 was 
timely. Leslie County v. Eversole, 
222 Ky. 793, 2 SW (2d) 644. 


45. See case infra this note. - 
[a] Vesting court with power to 


Peo. v. 
Baker County v. 
PBT eny he) Lee Ma Rey ( 


38. Com. v. Yarbrough, 84 Ky. 496, 


Crawford v. Howard, 9 Ga. 314; 


23. State v. Lewis, 10 Oh. St. 128. 

24. See nevimeee pr oeres 2 SW 68. 8 KyL 483. 
25. See case infra this note. 

[a] In Louisiana, 1 Martin Dig. p 39. 


700, providing that all securities to be 
furnished by the different officers of 
the government shall be recorded in 
the office of the parish judges, is in- 
applicable to sheriffs’ bonds, but they 
should be recorded in the office of the 
elerk of the parish court as provided 
by the act of 1813 (1 Martin Dig. p 


690). State v. Armstrong, 1 Mart. N. 
S. 269. 

26. See Mandamus §§ 108, 109. 

27. Peo. v. Fletcher, 3 Ill. 482. 

28. See statutory provisions. 

29. McLean v. Buchanan, 53 N. C. 
444, 

30. See infra § 803. 

31. Copeley v. Dinkgrave, 7 La. 
Ann. 595. 

32. Baker County v. Huntington, 


46 Or. 275, 79 P 187. 


33. Baker County v. Huntington, 
supra. 


34. Baker County v. Huntington, 
supra. 
35. Validity of bond of: 


Constable see infra § 70. 


Stephens v. Crawford, 1 Ga. 574, 44 
AmD 680. 


40. Young v. State, 7 Gill & J. 
(Md.) 253. 
41. Dickey v. Alley, 15 N. C. 43 


{foll Cumberland Justices v. Arm- 
strong, 14 N. C. 284; Pasquotank Jus- 
tices v. Shannonhouse, PSMNG Cis 632 


42. Davis v. Haydon, 4 Ill. 35. 


43. Removal of sheriff for failure 
to renew bond see infra § 37. 


44. See statutory provisions. 


[a] Conditions precedent to execu- 
tion.— Under Sess. L. (1906) p 152 ¢ 
22, requiring the sheriff on or before 
a designated day in each year to en- 
ter into bonds for the faithful per- 
formance of his duties, and declaring 
that a quietus by the auditor of pub- 
lic accounts and from the fiscal court 
shall be produced by each sheriff to 
the county court on or before such 
date, and no tax book shall be deliv- 
ered to the sheriff who shall fail to 
exhibit such quietus, etc., the obtain- 
ing of the quietus is not a condition 
precedent to the execution of the bond 
required. Renshaw v. Cook, 129 Ky. 
347, 111 SW 377, 38 KyL 860, 895. 


declare vacancy.—Const. § 227, speci- 
fying causes for which a sheriff or 
other officer shall be subject to in- 
dictment, and providing that, on con- 
viction, his office shall become vacant, 
is not exclusive, and does not preclude 
the legislature from vesting county 
courts with power to declare the of- 
fice vacant for a failure to execute the 
bonds which Const. § 103 authorizes 
the legislature to require, the power 
being necessary to enforce compliance 
with such requirement. Schuff v. 
Haan, 99 Ky. 97, 35 SW 132, 18 KyL 


Vacancy in office generally see infra 
§§ 27-30. 


46. Leslie County v. Eversole, 222 
Ky. 793, 2 SW (2d) 644. 

47. Bond of: 
Constable see infra § 71. 
Officer generally see Officers § 94. 


Discharge of Phnbpaad by giving new 
bond see infra § 82 


Periodical renewal of bond see su- 
pra § 19. 


Removal of sheriff for failure to 
give bond see infra § 37. 
48. Johnson vy. Caffrey, 59 Ala. 331. 


Effect of such additional bond on 
sureties see infra § 823. 


(a8 “od Crd.) 
risk of a vacancy in office,#® must give new or ad- 
ditional security within a prescribed time,°® are 
not in conflict with a constitutional provision that 
sheriffs shall hold their offices for a specified term.°* 
A statute, providing that the surety of any clerk 
or any other public officer may notify his principal 
that further security is required at the risk of a 
vacaney in office, is applicable to a sheriff.°? A 
statute providing that the court may require the 
sheriff to give an additional bond or bonds is appli- 
cable, without express mention, to the various bonds 
required of the sheriff under statutory provisions.°* 
On a proper application of a surety to be discharged, 
the duties of the court under some statutes are pure- 
ly ministerial rather than judicial,°* and if the court 
certifies a vacancy when in fact none exists, an ap- 
pointment by the governor is void and does not 
affect the rights of the incumbent.°° 


[§ 21] ¢. Production of Receipts or Settlements. 
Statutes requiring that a sheriff shall periodically 
during his term, or before being inducted into office 
for a second or subsequent term, produce receipts 
or settlements showing that his dealings with public 
moneys have been faithful and just°® are not uncon- 
stitutional, as imposing qualifications upon the eli- 
gibility of such sheriff elect, other than those re- 
quired by the constitution.°’ Where the statute 
declares that the board of county commissioners 
shall elect a suitable person to fill the unexpired 
term on the failure of the sheriff elect to qualify 
by settling his accounts, a successor duly appointed 
and qualified is entitled to a writ of mandamus to 
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[§§ 20-25 


the sheriff’s office.°% 


[§ 22] d. Setting Aside Qualification. It has 
been held that, where the court has permitted one to 
qualify and give bond as sheriff, it may at the same 
term set aside such qualification and bond.°*® 


[§ 23] e. Evidence of Qualification.°° Where the 
record of the court, after reciting the election of a 
sheriff, states that he appeared in court and took 
the several oaths prescribed by law, and entered 


‘into and acknowledged a bond in a named penalty 


with certain persons as security, the record is, in 
the absence of fraud, conclusive that the bond was 
properly executed by the persons whose names are 
affixed to it.®+ 


[§ 24] 6. Term of Office, Holding Over, and Va- 
cancies*2—a. Term of Office®?—(1) In General. 
Ordinarily, the term of office of sheriff is fixed by 
constitutional or statutory provisions.®* In the ab- 
sence of constitutional restri¢tions, the legislature 
having the power to create the office may fix the 
term thereof.°® A person who is elected to the 
office and qualifies is entitled to hold the same for 
the full term to which he was elected.°® 


Changing term. As in the case of public officers 
generally,°* where the term of office is prescribed 
by the constitution, it 1s not within the power of 
the legislature to prolong or diminish it.*® 


[§ 25] (2) Commencement, Duration, and Expi- 
ration of Term.*® Under some constitutional and 
statutory provisions, the term of sheriff begins up- 
on his election or qualification and runs for a cer- 


compel the incumbent to surrender 


49. Failure to give bond as af- 
fecting vacancy see infra § 27. 


50. See statutory provisions. 

DiemnoEalen Ve elaylor lS wei@esulus 
524. 

52. Catching v. Davis, 3 B. Mon. 
(Ky.) 61. 


53. Fidelity, etc., Co. v. Brown, 230 
Ky. 5384, 20 SW (2d) 284. 


54. Bruner v. Bryan, 50 Ala. 522 
(when a surety makes application 
under Rev. Code §§ 183-192, it is the 
duty of the probate judge to follow 
the statute by issuing a citation to 
the sheriff requiring him to appear 
and “give a new bond” rather than 
citing him to show cause why he 
should not file a new official bond). 


55. Bruner v. Bryan, supra. 
56. See statutory provisions. 


[a] Effect of constitutional amend- 
ment electing sherifis.—Act (1805) ¢ 
41 (1 Scott p 1809), providing that a 
sheriff shall not be appointed by the 
county court unless such sheriff shall 
produce sufficient vouchers that he 
has accounted for state and county 
taxes that before the time of such 
appointment he may have been bound 
by law to account for and pay, is not 
repealed by implication by virtue of 
an amendment to the constitution 
providing for the election of the sher- 
iff by the voters. Thomason v. Jus- 


tices, 3 Humphr. (Tenn.) 233. 
[b] Execution of bond and settle- 
ment of accounts, under Sess. L. 


(1906) p 152 ¢c 22, by a Sheriff are 
separate duties, and the failure to 
perform these duties imposes sepa- 
rate and distinct consequences. Ren- 


the property of 


shaw v. Cook, 129 Ky. 347, 111 SW 
377, 33 KyL 860, 895. 


[ec] Conclusiveness of settlement 
by commissioners.—It being the duty 
of the board of commissioners, under 
Const. art 7 § 2, to audit and approve 
settlement between a sheriff and offi- 
cers receiving funds, to refuse bonds 
until receipts are furnished, and, on 
failure of the sheriff to give a bond 
under Civ. St. § 3932, to elect another, 
for the purpose of performing such 
duties, the settlement approved by 
board is conclusive. Lenoir County v. 
Taylor, 1910 IN. "Cie3i86F 13 07S) 25. 


57. Lee,v. Dunn, 73 N. CC. 595 (pro- 
duction of tax receipts). 


58. Lenoir County v. Taylor, 190 
N. C. 336, 130 SE 25. 
59. Bunting v. Willis, 27 Gratt. 


(68 Va.) 144, 21 AmR 338. 


60. Generally see Evidence 22 C. 
J. p 1 et seq. 

Evidence of qualification of: 
Constable see infra § 78. 
Deputy see infra § 95. 


61. Calwell v. Com., 17 Gratt. (58 
Via) ook 
62. Of constable see infra § 74. 


Of deputy see infra § 97. 


Of officer generally see Officers §§ 
97-109. 


63. On filling vacancies see infra 
8150529 vd 0 eae 


64. See constitutional and statu- 
tory provisions. 


65. See case infra this note. 


tain period thereafter.7° Where a sheriff is elected 


[a] Constitutionality of statute 
fixing term in Bronx County.—L. 
(1912) c 548, fixing the term of sheriff 
in Bronx County as four years, is not 
in conflict with Const. art 10 § 1, pro- 
viding that sheriffs shall be chosen 
once in every three years, “except in 
the counties of New York and Kings, 
and in counties whose boundaries are 
the same as those of a city, where 
such officers shall be chosen by the 
electors once in every two or four 
years as the Legislature shall direct,” 
as the county of Bronx was carved 
out of the county of New York, and 
although, after the adoption of the 
constitution, the reason for extending 
the exception to the county of the 
Bronx is the same. O’Brien v. Boyle, 
219 N. Y. 195, 114 NE 68. 


66. State v. Saxton, 13 Wis. 


[a] In Alabama sheriffs, elected 
under the act of 1833, “for the or- 
ganization of certain counties there- 
in named,” were entitled to their of- 
fices for the constitutional term of 
three years, although their successors 
might have been elected before the 
expiration of that period. State v. 
Spence, 7 Ala. 500. 


67. See Officers §§ 106-109. 


68. State v. Spence, 7 Ala. 500; 
Atty.-Gen. v. Brunst, 3 Wis. 787 [appr 
State v. Saxton, 13 Wis. 168]. 


69. On filling vacancies see infra 
§§ 29, 30. 


Holding over see infra § 26. 


70. See Garner v. Clay, 1 Stew. 
(Ala.) 182 (holding that a _ sheriff’s 
term commenced at his election); Mc- 
Cracken v. Todd, 1 Kan. 148 (holding 
that a sheriff held his office from the 


168. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 25-27] 


for a term of fixed length merely, and not with 
reference to some designated time when his tenure 
shall commence, his election entitles him to the 
office from the time that the term of his predeces- 
sor expires,‘+ and if his predecessor dies or resigns 
before the expiration of his term, the new sheriff 
is thereupon entitled to the office at once.7? It has 
been held that a constitutional provision that sher- 
iffs shall hold their offices for two years means that 
the term of a sheriff shall be from one general elec- 
tion to another and not exactly two calendar years ;7° 
but it has also been held that where, under the law, 
an election gave only a right to be inducted into 
the office, a provision that sheriffs should hold of- 
fice for two years meant calendar years.*4 <A statute 
changing the date of the commencement of the 
terms of sheriffs has been held void as creating a 
vacancy which in some counties could not be filled 
by the incumbent of the office holding over by rea- 
son of a constitutional limitation of tenure.*° The 
induction of a sheriff into office before the begin- 
ning of the term for which he was elected is a nul- 
Libyans ; 


[§ 26] b. Holding Over.77 In the absence of con- 
stitutional or statutory restriction and sometimes 
by virtue of the constitution and statutes,’® a sher- 
iff is entitled to hold his office until his suecessor is 
duly elected’® and qualified;*° and so, where a con- 
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stitutional amendment or statutory provision re- 
adjusting the times of holding elections leaves an 
interval between the expiration of the term of a 
sheriff and the time when his successor can be elect- 
ed, the incumbent is entitled to hold over during 
such period,*! although no provision is made by 
the constitutional amendment or by statute for such 
interval,®? and even though the effect of such hold- 
ing over is to continue him in office for a longer 
consecutive period than is permitted by the consti- 
tution.** A constitutional or statutory provision 
providing that every officer shall hold his office un- 
til his successor is elected or appointed and quali- 
fied** applies to the office of sheriff.8° The indefi+ 
nite portion of time indicated by the phrase “until 
his successors shall be qualified” is as much a part 
of the term of office as the time which the sheriff 
is entitled absolutely to hold.*® 


[§ 27] ce. Vacancies*’—(1) In General.*® Where 
a sheriff elect is entitled, upon qualifying, to hold 
office for a specified term, anything which prevents 
him from so doing creates a constructive or virtual 
vacancy in the office for his entire term,*® which is: 
as effectual to authorize an appointment to fill the 
office as a literal vacancy caused by his death after 
qualifying would be;°° and hence, where the sher- 
iff elect dies after the term of his predecessor has 
expired, although before he has received notice of 


date of accceptance of his commis- 
sion). 


71. State v. Spence, 7 Ala. 500. 
72. State v. Spence, supra. 
73. Thornton v. Boyd, 25 Miss. 598 


{appr Paris v. Hiram, 12 Mass. 262; 
Hughes v. Buckingham, 13 Miss. 632; 
Smith v. Halfacre, 7 Miss. 582] (sher- 
iff, who was elected at the general 
election, held on the 2d and 3d days 
of November, 1841, for the constitu- 
tional term of two years, remained in 
office until the last day of the gen- 
eral election in 1843, which was held 
on the 6th and 7th days of November 
in that year). But see Collins v. Nall, 
14 N. G. 457 (although sheriffs are 
elected at stated terms of the county 
court, they hold their offices not 
from the court at which they were 
elected to the next court when an elec- 
tion takes place, but for one year). 


74, Burt v. Bobo, 4 Sneed (Tenn.) 
234 (where a sheriff elected for two 
years was inducted into office on 
April 6, 1852, and, being reélected, 
qualified on April 3, 1853, his second 


term did not expire until April 6, 
1856). 
75. State v. Heffner, 59 Oh. St. 368, 


52 NE 785 (where it was said that the 
power granted to the legislature to 
provide for filling vacancies does not 
imply a power to create an interval 
between the official terms of two per- 
sons elected to fill the office). 


76. Peo. v. Smith, 81 N. C. 304. 
77. By constable see infra § 75. 


By officer generally see Officers §§ 
110-116. 
On filling 
0. 


’ 


Right of sheriff to hold over as 
against coroner see infra § 121. 


78. See constitutional and statuto- 
ry provisions. 
79. Sneed v. Bullock, 80 N. C. 132; 


Collins v. Nall, 14 N. C. 457; State 
v. Vincent, 20 S. D. 90, 104 NW 914. 


80. Ala.—Garner v. Clay, 1 Stew. 


vacancies see infra §§ 


182. 


Ind.—State v. Linkhauer, 142 Ind. 
ie 41 NE 325; Akers v. State, 8 Ind. 
484, 


Kan.—Pruitt v. Squires, 64 Kan. 855, 
68 P 643 [foll State v. Andrews, 64 
Kan. 474, 67 P 870, and dist Horton 
v. Watson, 23 Kan. 229]. 


Ky.—-Cate v. Ross, 2 Duv. 248. 


La.—Pumphrey v. Delahoussaye, 9 
Rob. 42. 


N. C.—Sneed v. Bullock, 80 N. C. 
132; Collins v. Nall, 14 N. C. 457. 


R. I.—Doliver v. Collingwood, 15 R. 
Tp On0 SecA (al, 

Ss. D.—State v. Vincent, 20 S. D. 90, 
104 NW 914. 


Wis.—State v. Johnson, 176 Wis. 
107, 184 NW 6838, 186 NW 729. 


[a] Sheriff who is reappointed 
may act under his first appointment 
until duly qualified under the second. 


Pumphrey v. Delahoussaye, 9 Rob. 
(La.) 42. 
[b] Where sheriff elect fails to 


qualify, a vacancy occurs which is to 
be filled by appointment, and the for- 
mer incumbent is not entitled to hold 
over until the next general election. 
Sneed v. Bullock, 80 N. C. 132 [dist 
Jones v. Jones, 80 N. C. 127; Battle v. 
McIver, 68 N. C. 467]. 


{c] Where sheriff elect is ineligi- 
ble, the previous incumbent should 
hold until a successor is elected at 
an election ordered for that purpose. 
Hoskins v. Brantley, 57 Miss. 814. 


81. Pruitt v. Squires, 64 Kan. 855, 
68 P 643 [foll State v. Andrews, 64 
Kan. 474, 67 P 870, and dist Davis v. 


Patten, 41 Kan. 480, 21 P 677; Hor- 
ton v. Watson, 23 Kan. 229]; State v. 
Harris, 77 Oh, St. 481, 83 NE 912 


[foll State v. Pontius, 78 Oh. St. 353, 
85 NE 540] (where the terms of in- 
cumbents were extended by the legis- 
lature); State v. Heffner, 59 Oh. St. 
368, 52 NE 785. 


82. Pruitt v. Squires, 64 Kan. 855, 
68 P 648 [foll State v. Andrews, 64 


Kan. 474, 67 P 877, and dist Davis v. 
Patten, 41 Kan. 480, 21 P 677; Hor- 
ton v. Watson, 23 Kan. 229]. 


83.° Pruitt v. Squires, 64 Kan. 855, 
68 P 643 [foll State v. Andrews, 64 
Kan. 474, 67 P 877, and dist Davis v-. 
Patten, 41 Kan. 480, 21 P 677; Hor- 
ton v. Watson, 23 Kan. 229]; State 
Vy larris; 7% Oh." St, 4807 88) Nin) One 
[foll State v. Pontius, 78 Oh. St. 353, 
85 NE 540] (where the constitutional 
amendment regulating elections au- 
thorized the legislature to extend ex- 
isting terms). But see State v. Heff- 
ner, 59 Oh. St. 368, 52 NE 785 (the 
power conferred upon the legislature 
by the constitution to fill vacancies’ 
does not authorize the creation of an 
interval between the official terms of 
persons elected to the office). 


[a] Extension being merely tem- 
porary, the constitutional limitation 
of tenure is not applicable. State v. 
Harris, 77 Oh. St. 481, 83 NE 912 [foll 
ik v. Pontius, 78 Oh. St. 353, 85 NE 


84 See constitutional and statuto- 
ry provisions. = 
State v. Malone, 131 Tenn. 149, 
174 SW 257; State v. Johnson, 176 
Wis. 107, 184 NW 6838, 186 NW 729. 


86. Pruitt v. Squires, 64 Kan. 855, 
68 P 6438. 
87. Of constable see infra §§ 76- 


79. 


Of officer generally see Officers §§ 
117-128. 


88. Effect of performance of duties 
by coroner see infra § 121. 


89. State v. McGregor, 44 Oh. St. 
628, 10 NE 66; Maddox v. York, 21 
Tex. Civ. A. 622,54 SW 24 [disappr and 
crit as ‘more technical than sound’ 
Kimberlin v. State, 130 Ind. 120, 29 
NE 773, 30 AmSR 208, 14 LRA 856; 
State v. Hunt, 54 N. H. 431; State v. 
Dahl, 55 Oh. St. 195, 45 NE 56; State 
v. Hopkins, 10 Oh. St. 509]. 


90. Maddox v. York, 21 Tex. Civ.) 
A. 622, 54 SW 24, | 
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his election, the previous incumbent is not entitled 
to hold over for the succeeding term.®! The office 
cannot be deemed vacant when it is in the posses- 
sion of one designated by law to hold it through 
a prolongation of his term until his successor can 
be not only elected or appointed, but also qualified.®? 
Where a sheriff holds over under an appointment 
to fill a vacancy, the arbitrary refusal of the county 
clerk to accept and approve a proper official bond 
does not create a vacancy.®* The expiration of a 
term creates a vacancy in an office®* especially where 
the incumbent does not hold over,®® and failure of 
the legislature to prescribe that the office shall be 
deemed vacant at the expiration of a term of an 
incumbent lawfully elected thereto does not change 
the fact that on such expiration the office is vacant.°® 
The term “vacancy” is said to relate not only to 
the office which is to be filled, but to the term for 
which the appointment is to be made.®? 
various constitutional or statutory provisions the 
office of sheriff may be declared vacant because of 
the failure of the sheriff elect to qualify,®?® or be- 
eause of the ineligibility of the sheriff,®® or the 
failure of the sheriff to give a new bond when re- 
quired,! or the unauthorized and protracted absence 
of the sheriff from the county;* and a vacancy 
may also result from sheriff’s resignation,* removal 
from office, suspension,® or abandonment of the 
office.® 


Necessity of declaration. It has been held that 
the failure of a sheriff to execute or renew the official 
bond required by the statute does not ipso facto va- 
cate his office,? but is merely a cause of forfeiture 


91. Maddox v. York, supra. 
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Under: 


been absent from the county of his 
residence for four months, 


[§ 27 


and vacancy which may be declared in a proper 
judicial proceeding;*® but it has also been held. that 
no formality of trial before the county commis- 
sioners’ court is necessary to determine whether the 
office has become vacant by failure to give bond.® 
A sheriff’s acceptance of an incompatible office ipso 
facto vacates the office of sheriff,1° or, according 
to other authority, warrants a declaration by the 
court that the office is vacated.11 If the court ac- 
cepts a bond not executed until after the time pre- 
seribed by the statute, it cannot subsequently de- 
clare the office vacant for failure to give the bond 
in time.'? Under a statute providing that, when 
certain grounds for the removal of the sheriff shall 
be presented to the governor, he shall publish a 
proclamation declaring the office vacant, and the 
office shall thereby and thereafter immediately be 
vacated,1* on such proclamation the office becomes 
vacant,+* and it is not necessary to await the re- 
fusal of reinstatement by the governor in order 
to have a vacancy in the office.1> A vacancy in the 
office of sheriff which may be filled by appointment 
implies that no one has any title to the office,1* and 
such a vacancy does not exist when judgment of 
ouster against the incumbent of the office is obtained 
on quo warranto on the ground that relator has a 
superior title.17 The vacancy is to be declared by 
the officer or court designated by the statute;1§ 
but a statute authorizing a designated officer to 
certify to the executive the existence of the facts 
which under the law create a vacancy does not au- 
thorize such officer to declare the office vacant,!® 
and if such officer certifies a vacancy when in fact 


such fact is known to the court ju- 


does not] dicially, and the fact that such court 


Holding over generally see supra § 
26. 


92. Pruitt v. Squires, 64 Kan. 855, 
68 P 643; State v. Malone, 131 Tenn. 
149, 174 SW 257. 


[a] Extension of term by post- 
ponement of election.—Pruitt  v. 
Squires, 64 Kan. 855, 68 P 643. 


93. State v. Willott, 103 Nebr. 798, 
174 NW 429. 


94. Peo. v. Voorhis, 227 N. Y. 167, 
125 NE 86. 


95. Peo. v. Voorhis, supra. 

96. Peo. v. Voorhis, supra. 

97. Peo. v. De Guelle, 47 Colo. 13, 
105 es 1110, 

98. See supra § 13. 

99. State v. Johnson, 171 Wis. 521, 


177 NW 899. 


1. Smith v. Renshaw, (Ky.) 127 
SW 753. See Bosworth v. Walters, 
46 Ga. 635 (where the governor or- 
dered a sheriff to give a new bond to 
the ordinary of the county within ten 
days, and he failed to comply, he 
forfeited his right to exercise the du- 
ties of his office, although meanwhile 
a vacancy in the office of ordinary oc- 
curred, the law providing that the 
clerk of the superior court might then 
act as ordinary). 


Periodical renewal of bond see su- 
pra es 19: 


2. Stokes vy. Kirkpatrick, 1 Metce. 
(Ky.) 138. 

[a] Power of court to declare va- 
cancy.—The act of 1824 (Aitken Dig. 
p 100), which directs the judge of the 
county court to certify to the execu- 
tive of the state when a Sheriff has 


confer judicial power on the judge or 
authorize him to declare the office va- 
cant, but only provides a convenient 
mode by which the executive may be 
informed of the facts. Hill v. State, 
1 Ala. 559. 


3. See infra § 31. 

4 See infra §§ 35-47. 

5. See infra § 34. 

6 See infra § 32. 

7. Ala.—Ex p. Candee, 48 Ala. 386. 
Ky.—Brown v. Grover, 6 Bush l. 


La.—Mechanics’, etc., Bank v. La- 
biche, 38 La. Ann. 539. 


we J.—Clark v. Ennis, 45 N. J. L. 


N. C.—Vann v. Pipkin, 77 N. C. 408. 


Contra Bennett v. State, 58 Miss. 
556 [foll State v. Morgan, 59 Miss. 
349] (holding that the failure of a 
sheriff to supply new sureties, when 
so ordered by the board of supervis- 
ors, on petition of sureties to be re- 
leased, ipso facto vacates the office); 
State v. Carpenter, 106 W. Va. 170, 
145 SE 184 (failure to renew the bond 
ipso facto creates a vacancy under 
Barnes Code [1923] c 10 § 20). 


8. Ex p. Candee, 48 Ala. 386 (hold- 
ing further that in such a proceeding 
it is a good defense that a sufficient 
bond was presented in the time lim- 
ited, and that the probate judge, with- 
out any legal reason, refused to ap- 
prove and file it). 


9. Flatan v. State, 56 Tex. 93 (so 
holding on the ground that the only 
question of fact to be determined is 
whether or not the person elected has 
neslected or refused to qualify, and 


declares the office vacant without 
process or formal trial does not pre- 
vent its action from being judicial). 


10. Shell v. Cousins, 77 Va. 328 
[foll Rex v. Trelawney, 3 Burr. 1616, 
97 Reprint 1010; Milward v. Thatcher, 
2 T. R. 81, 100 Reprint 45] (holding 
that in such case no order of amotion 
is necessary). , 


[a] Resignation from second of- 
fice after it has been accepted cannot 
restore the late sheriff to his office of 
sheriff. Shell v. Cousins, 77 Va. 328. 


11. Stokes v. Fitzpatrick, 1 Metce. 
Ky.) 138. 
12. Schuff v. Pflanz, 99 Ky. 97, 35 


SW 132, 18 KyL 25. 


13. See statutory provisions. 


14 Peo. v. Nellis, 249 Ill. 12, 94 
NE 165. 


15. Peo. v. Nellis, supra. 
16. State v. Ralls County Ct., 45 
Mo. 58. 


17. State v. Ralls County Ct., su- 
pra. 
18. Flatan v. State, 56 Tex. 93 


(holding that under the Texas stat- 
utes the power to declare the office 
vacant is vested in the commission- 
ers’ court of the county, and not ex- 
clusively in the judge of the district 
court). 


[a] Officer or officers upon whom 
is imposed duty of filling vacancies 
have as a necessary result the author- 
ity and duty to inquire and ascertain 
whether a vacancy exists. Hill v. 
State, 1 Ala. 559. 


19. Hill v. State, 1 Ala. 550. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Beers 


§§ 27-29] 


gone exists, an appointment to fill such supposed 
vacancy is void and does not affect the right of the 
incumbent.?° 


Death. While by statute?! or judicial decision?? 
the office of sheriff becomes vacant by the death of 
the incumbent during his term of office, a vacancy 
in the office is not deemed to occur as a result of 
the death of one elected before the beginning of the 
new term where deceased has not qualified and 
where the term of the incumbent continues until a 
successor is appointed.?3 


[§ 28] (2) Filling Vacancies?4—(a) In Gener- 
al.2° Where the term of office of the sheriff is 
made to correspond with the general elections by 
the people and the constitution makes no provision 
for filling vacancies which may occur during the 
term, the mode of filling vacancies in the office is 
within the control of the legislature.2* The power 
granted to the legislature to provide for filling va- 
cancies does not imply a power to create an inter- 
val between the official terms of two persons elected 
to fill the office.*7 


[§ 29] (b) By Appointment. There can be no 
appointment in the office of sheriff until a vacancy? 
oceurs.*® The power of appointment is exhausted 
when once exercised, and any subsequent appoint- 
ment, until the incumbent has been removed or the 
office has become vacant, is void.*° Constitutions 
and statutes*? ordinarily provide that under certain 
circumstances the office of sheriff may be filled by 
an appointment by the governor, by county com- 
missioners, or by a county court.2? Thus, where 
the incumbent of the office of deputy sheriff can- 
no succeed to the duties of sheriff because of his 
ineligibility, the governor may appoint a sheriff.*3 
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A constitutional provision providing that the gov- 
ernor may appoint a sheriff to fill a vacancy is not 
abridged by a statute providing that the deputy 
sheriff may continue the duties of a deceased sher- 
iff.84 A statute authorizing the governor to fill va- 
cancies by appointment is valid, although the con- 
stitution provides that sheriffs shall be chosen by 
the electors, and fails to confer the power of ap- 
pointment on the governor in any e¢ase.*> <A con- 
stitutional requirement that sheriffs shall be chosen 
by the electors as often as vacancies shall happen 
does not mean that such vacancies may not be filled 
temporarily by the governor.?* If the governor does 
not appoint a party to fill the vacancy, it is error 
to permit such party to qualify.*7 An appointment 
by the executive is complete upon the delivery of 
the commission, and such commission is at least pri- 
ma facie evidence that the person holding it is 
lawfully entitled to the office.*® 


Term of office. Except where the term of office 
of an appointee is regulated by constitutional or 
statutory provisions,®® as a rule such appointments. 
are merely temporary and are operative only until 
a new sheriff can be elected,*® and do not give the 
appointee the right to the office for the entire un- 
expired term of his predecessor.*t Where a sheriff 
is reélected to succeed himself, but dies before qual- 
ifying, an appointee under particular constitutional 
and statutory provisions serves only until the expi- 
ration of the first term of the deceased sheriff.4? 
Where the constitution restricts the length of time 
an appointee may serve, the legislature cannot en- 
large the term.*® An appointee to fill a vacancy 
holds, however, for the period fixed in the statute, 
without regard to the time the appointing power 
may fix for his tenure of office.*4 


20. Bruner v. Bryan, 50 Ala. 522 
(in certifying a vacancy to the gov- 
ernor the probate judge acts minis- 
terially and not judicially); Hill v. 
State, 1 Ala. 559 (a commission is- 
sued by an executive officer in a sup- 
posed case of vacancy gives only a 
prima facie right to exercise the of- 
fice which ceases when it is judicially 
ascertained that the office was not 
vacant). 


21. See statutory provisions. 
22. Peo. v. Green, 2 Wend. (N. 364) 
266; Dobkins v. State, (Tex. Civ. A.) 


19 SW (2d) 574. 


23. State v. Malone, 131 Tenn. 149, 
174 SW 257. 


24. In office of: 
Constable see infra §§ 77-79. 
Officers §§ 121-128. 

25. Coroner acting as sheriff see in- 
fra § 121. 

Deputy sheriff acting as sheriff see 
infra § 128. 

26. State v. Crow, 20 Ark. 209. 

27. State v. Heffner, 59 Oh. St. 368, 
52 NE 785. 


28. What constitutes vacancy see 
supra § 27. 


29. State v. Malone, 131 Tenn. 149, 
174,SW 257. 


30. State v. Vincent, 20 S. D. 90, 
104 NW 914. 


31. See constitutional and statuto- 
ry provisions. 


32. [a]. By commissioners of 


court.—Flatan v. State, 56 Tex. 93. 


[b] By county commissioners.— 
State v. Paulding County, 61 Oh. St. 
506, 56 NE 473. 


[ec] Appointment to execute proc- 
ess.—Under the act of 1817, relating 
to organization of courts, the district 
judge has power to appoint a Sheriff, 
in default of any officer authorized to 
serve legal process. Lissac v. Klap- 
man, 8 La. Ann. 135. 


33. State v. Nichols, 106 Miss. 419, 
63 S 1025 (where the incumbent of 
the office of deputy sheriff was ineligi- 
ble, the death of the sheriff created 
an emergency within Const. [1890] § 
103, and hence the governor could ap- 
point a sheriff). 


34. Baker v. Nichols, 111 Miss. 673, 
(2S As 


35. Sprague v. Brown, 40 Wis. 612. 


36. In re Mitchell, 219 N. Y. 242, 
114 NE 382. 


37. Johnson v. Ellis, Litt. Sel. Cas. 
(Ky.) 24. 
38. Conklin v. Cunningham, 7 N. 


M. 445, 38 P 170. 


39. See State v. McGregor, 44 Oh. 
St. 628, 10 NE 66 (where a person 
elected to the office of sheriff for a 
full term at a biennial election dies 
after he has qualified, but before the 
commencement of the term to which 
he has been elected, a person appoint- 
ed to fill the vacancy will hold office 
for the term for which his predeces- 
sor had been elected; and this is so 
although for a part of the time the 
office was filled by the coroner). 


[a] In South Carolina, under a con- 
stitutional provision that _ sheriffs 
should hold their office for four years, 
a Sheriff appointed by the governor to 
fill a vacancy held his office for four 
pee State v. McClintock, 12 S. C. 


40. Ala.—Dowling v. White, 116 


Ala. 306, 23 S 133; State v. Spence, 
Laas 500; State v. Ayres, Minor 


Fla.—Knight v. Atkin, 95 Fla. 526, 
116 S239. 


Ga.—Heys v. Walters, 46 Ga. 386. 
Ky.-—Neeley v. McCollum, 107 Ky. 


143, 538 SW 37, 21 Kyl 823; Cate v. 
Ross, 2 Duv. 243. 
Mo.—State v. Patterson, 207 Mo. 


129, 105 SW 1048. 


eae C.—Sneed v. Bullock, 80 N. C. 


‘S$. D.—State v. Vincent, 20 S. D. 
90, 104 NW 914. 


Tenn.—State v. Spears, (Ch. A.) 53 
SW 247. 

41, 
323. 


State v. Ayres, Minor (Ala.) 


42. Peo. v. De Guelle, 47 Colo. 13, 
105 P 1110; Dobkins v. State, (Tex. 
Civ. A.) 19 SW (2d) 574; Dobkins v. 
Reece, (Tex. Civ. A.) 17 SW (2d) 81. 


43. Peo. v. Boyle, 98 Misc. 364, 163 
NYS 72 [aff 178 App. Div. 908 mem, 
164 NYS 1107 mem]. 


44. Neeley v. McCollum, 


107 Ky. 
143, 53 SW 37, 21 KyL 823. 
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Holding over. It has been held that a sheriff 
appointed to fill a vacancy is entitled to the benefit 
of a general statutory provision that officers shall 
hold over until their successors are elected and qual- 
ified.4® But it has been held also that, where one 
is appointed to fill a vacancy for an unexpired term, 
his right to the office ceases on the expiration of 
the term for which he was originally appointed, and 
he is not entitled to hold over, although the sheriff 
elected for the succeeding term fails to qualify or 
the election for such term is void, but in such ease 
there is again a vacancy in the office which can be 
filled by another appointment.*® 


[§ 30] (c) By Hlection.47 The policy of the 
states with respect to vacancies in elective offices 
as the office of sheriff is to fill them by election as 
soon as is practicable;*® but a constitutional pro- 
vision providing for the filling of vacancies by elec- 
tion does not mean that they must be filled by elec- 
tion as soon as they happen.*® Ordinarily it is 
provided by the constitutions and statutes that the 
office of sheriff be filled for the unexpired term at 
the next general election or at a special election held 
for the purpose.®® A statute providing for a proc- 
lamation by the governor for a special election to 
fill a vacancy in the office of sheriff is mandatory.*? 
If a vacancy in the office occurs before the next 
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general election but subsequent to the time provided 
by statute for the filling of the vacancy at the next 
general election, the vacaney cannot be filled at the 
next general election,®? but may be filled at a spe- 
cial election ealled pursuant to the statute.°% 


Term of office. In the absence of constitutional 
and statutory provisions prescribing when the term 
of a sheriff elected at a special election to fill a va- 
cancy shall begin, the term of such sheriff com- 
mences to run from the date of the special elec- 
tion. Under some constitutions it has been held 
that, where a person is elected to fill a vacancy in 
the office of sheriff, he does not hold during the 
unexpired term of his predecessor merely, but for 
the constitutional term of the office of sheriff.°> 


[§ 31] 7. Resignation, Abandonment, Forfeiture, 
Suspension, or Removal®*—a. Resignation.°°% Un- 
der a statute providing that the resignations of cer- 
tain county and township officers shall be made to 
the clerk of the board of supervisors of the county,®* 
the mere manual transmission of a sheriff’s resigna- 
tion to the clerk by an attorney without authority 
and contrary to the sheriff’s express directions is 
of no effect.°° Where a sheriff transmits his res- 
ignation to take immediate effect, to the proper au- 
thorities, and it is received by them, a vacancy exists 
in the office,®® and he cannot withdraw such resigna- 


45. State v. Willott, 103 Nebr. 798, | 690, 165 NYS 972 [aff 222 N. Y. 543 | fice.—Atty-Gen. v. Brunst, 3 Wis. 787 
174 NW 429. mem, 118 NE 1068 mem]. [appr State v. Saxton, 13 Wis. 168]. 

Holding over generally see supra 52. In re Mitchell, 219 N. Y. 242, b 5 

26. 114 NE 382 (under Const. art 10 §§ pee rinses ie frat 


46. Terry v. Hargis, 74 SW 271, 
24 KyL 2498 [foll Olmstead v. Augus- 
tus, 112 Ky. 365, 65 SW 817, 23 KyL 
1772; Campbell v. Dotson, 111 Ky. 
125, 63 SW 480, 23 KyL 510]; State 
Vis Spears, (Tenn. Ch. A.) 53 SW 247. 


47. To fill vacancies of offices 
generally see Officers § 126. 


48. In re Mitchell, 178 App. Div. 
690, 165 NYS 972 [aff 222 N. Y. 543 
mem, 118 NE 1068 mem]. 


49. In re Mitchell, 219 N. Y. 242, 
114 NE 382. 


50. See constitutional and statu- 
tory provisions. 


[a] Applicability of general elec- 
tion law.—Under the express provi- 
sions of Acts (1887) p 281 § 3, unre- 
pealed by Rev. St. (1889) § 8187 (Rev. 
St. [1899] § 10048 [St. Annot. (1906) 
p 4588]), the general election law is 
applicable to a special election to fill 
a vacancy in the office of sheriff. 
State v. Patterson, 207 Mo, 129, 105 
Sw 1048. 


[b] Election at which office may 
be filled.—Under Const. § 152, provid- 
ing that vacancies in elective offices 
shall be filled by appointment until 
“the next succeeding annual election 
at which either city, town, county, 
district or state officers are to be 
elected,” and then filled by an election 
for the remainder of the term, a va- 
cancy in the office of sheriff cannot be 
filled at an election at which only 
a representative in congress is to be 
voted for in the county in which the 
vacancy exists, although an election 
for judge of the court of appeals is 
being held in another district. Neeley 
v. McCollum, 107 Ky. 143, 53 SW 387, 
21 KyL 823. 


Special elections generally see Elec- 
tions § 3. 


51. In re Mitchell, 178 App. Div. 


1, 5, County L. § 180 subd 2, Public 
Officers’ L. § 38, and Election L. § 292, 
as amended by L. [1911] ¢c 891 § 62, on 
the death of the sheriff of Queens 
County on Oct. 23, 1916, the vacancy 
could not be filled at the general elec- 
tion of 1916, but by special election). 


53. Peo. v. Boyle, 98 Misc. 364, 163 
NYS 72 [aff 178 App. Div. 908 mem, 
164 NYS 1107 mem]. 


54. In re Mitchell, 178 App. Div. 
690, 165 NYS 972 [aft 222 0Ne OY. 543 
mem, 118 NE 1068 mem] (in view of 
Pub. Officers) L: wart. 2 § "4, County Li: 
§ 180, providing that a sheriff shall 
hold office for three years from the 
first day of January succeeding the 
election, refers not to a sheriff chosen 
to fill the vacancy, but to the term 
of the sheriff chosen in the regular 
course at a general election in 
November, and where an undersheriff, 
the sheriff having died, was elected 
sheriff at a special election Jan. 23, 
1917, received certificate about Janu- 
ary 30, and took oath February 6, 
which was filed February 7, while the 
undertaking was received officially 
the day before, he was Sheriff, for 
the purposes of certifying a pay roll, 
on February 5) 


55. Peo. v. Green, 2 Wend. (N. Y.) 
206s Peo.-¥. Vieorhis, 222i INT ys 167, 
125 NE 86; Peo. v. Board of Elections, 
178 NYS 516 [aff 185 App. Div. 939 
mem, 172 NYS 913 mem, and aff 224 

3 . 683 mem, 121 NE 884 mem]. 
See Atty.-Gen. v. Brunst, 3 Wis. 787 
(under Const. art 6 § 4, providing 
that sheriffs, coroners, ete., ‘shall be 
chosen - once in every two years, 
and as often as vacancies shall hap- 
pen,’ when a person was legally 
elected to fill a vacancy in the of- 
fice of sheriff, it was for a term of 
two years, and not for the unexpired 
term of his predecessor). 


[a] Vacancy by newly created of- 


election for sheriffs shall be at the 
general election in 1888 and the term 
shall commence on the first Tuesday 
after the first Monday in January 
next after their election, a successor 
to a sheriff, appointed for a county 
created in 1925, elected in 1926, was 
properly elected and commissioned 
for the unexpired term ending in 
January, 1929. Knight v. Atkin, 95 
Ea. 526, 116 S 239, 


[ec] In Kentucky Const. art 6 § 4 
prescribing the time when _ sheriffs 
elected at the regular biennial elec- 
tions shall enter upon the duties of 
their office, has no application to elec- 
tions of sheriffs to fill vacancies. 
Cate v. Ross, 2 Duy. 243. 


oe Filling vacancies see supra §§ 


5614. Of constable see infra § 80. 
Of deputy see infra § 97. 


Of officer generally see Officers §§ 
129-136. 


“Resignation” 54 C. J. p 717. 
57. See statutory provisions. 


58 McKelley v. Turner, 96 Cal. A. 
292 203) 2 kL OL 


59. State v. Hauss, 43 Ind. 105, 13 
AmR 384. But see Ross v. McMartin, 
7 U. C. Q. B. (Ont.).179 (holding that 
where, after a writ of fieri facias was 
delivered to the sheriff, he tendered 
his resignation, which was accepted, 
but the writ was returned between 
the time of the acceptance of his res- 
ignation and the appointment of his 
successor, Such return being made by 
the deputy sheriff who remained in 
the office to wind up the old business, 
the old sheriff must be considered as 
in office at the time of the return of 
the writ and liable for a false return 
thereon). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion,®°® even with the concurrence of the authorities 
to whom it was sent.*! 


[§ 32] b. Abandonment®? of Office.°? If a law- 
ful sheriff, whose sureties have been discharged on 
their own application, and whose office has been cer- 
tified to the governor to be vacant on account of his 
failure to give a new bond, when in fact there is 
no vacancy, accepts an appointment by the governor 
as in case of vacancy, such acceptance does not 
amount to an abandonment of his right to the office 
under his former title.®+ ; 


[§ 33] c. Forfeiture of Office.*® Constitutions 
and statutes sometimes provide grounds for which 
a sheriff may forfeit his right to the office.®® It 
has been held that, where a sheriff agreed with a 
certain person to give him all the fees of the office, 
except for certain services specified, in considera- 
tion of which such person was to pay the sheriff a 
certain amount per year absolutely and without 
reference to the amount of the fees, the effect of such 
agreement was to forfeit the office upon conviction 
under a proceeding by scire facias.°* The office may 
be forfeited at the suit of the proper authorities 
designated by the constitution or statute.° Where 
the constitution directs suit to be brought in the 
name of the attorney-general, such official is the 
proper party,°® and a statute providing for suits 
against usurpers and intruders into office is inap- 
plicable.”° 


[§ 34] d. Suspension.‘ The governor cannot 
suspend a sheriff from office unless authorized by 
constitution or statute.72 Where the constitution 
prescribes the grounds for which the governor may 
suspend officers,7* a statute, in so far as it attempts 
to enlarge the powers of the governor in the sus- 
pension of sheriffs, is unconstitutional.“* A statute 
authorizing the governor to remove a sheriff from 
office for malfeasance or nonfeasance in the per- 
formance of his official duties’® gives him by im- 


60. State v. Hauss, 43 Ind. 105, 13 
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plication, as an incident to such power, the power 
to suspend a sheriff pending removal proceedings.7® 
Some statutes provide that the sheriff may be sus- 
pended for cause by designated courts.77 <A stat- 
ute, authorizing a suspension by the circuit court 
of any county or township officer pending an indict- 
ment for nonfeasance in office, has been held appli- 
cable to a sheriff.7° Under a statute authorizing a 
district judge to suspend an officer against whom 
removal proceedings are brought, such judge may 
suspend a sheriff after judgment of removal and 
before jurisdiction is divested by the perfection of 
an appeal.‘ 


Effect of suspension. As in the case of officers 
generally,®® the suspension of a sheriff from office 
does not destroy, but merely suspends, the acquired 
right to the office.*? 


Appointment of temporary sheriff. Where the 
county supervisors are authorized to appoint a tem- 
porary sheriff on the suspension of the sheriff by 
the court, such appointee, and not the deputy of 
the suspended sheriff, is authorized to discharge the 
duties of the office.S? 


[§ 35] e. Removal’*—(1) In General. The re- 
moval of a sheriff is a matter usually regulated by 
the constitution or statute.*4 Where the constitu- 
tion is silent as to a method of removal, the legis- 
lature may provide a method.*® 


[§ 36] (2) Power To Remove.*® Where the con- 
stitution places no hmit upon the power of the leg- 
islature for the removal of a sheriff, the legislature 
may provide that the governor shall have the power 
of removal,** but the governor cannot remove a 
sheriff from office unless the power to do so is econ- 
ferred by the constitution or statutes.88 Statutes 
authorizing the removal of a sheriff by the gover- 
nor®® are ordinarily penal in their nature, and as 
such are to be strictly construed.°° Although a sher- 


Jurisdiction of a trial court to make 


AmR 384. 
61. State v. Hauss, supra. 
62. “Abandonment” 1 C. J. p 4. 
63. Of constable see infra § 80. 


Of officer generally see Officers §§ 
137-140. 


64. Bruner v. Bryan, 50 Ala. 522. 
65. Of constable see infra § 80. 


Of officer generally see Officers § 
141, 


66. See constitutional and statu- 
tory provisions. 


67. Reg. v. Moodie, 20 U. C. Q. B. 
(Ont.) 389. 


68. Coco v. Oden, 143 La. 718, 79 
S 287, 8 ALR 179 [writ of error dism 
TAO USO Sls moo) Sct .oo6, 63) Eaged: 
ESLUE 


69. Coco v. Oden, supra. 
70. Coco vy. Oden, supra. 
71. Of constable see infra § 81. 
Of deputy see infra § 97. 


Of officer generally see Officers §8§ 
142-144, 


72. State v. Hough, 103 S. C. 87, 87 
SE 436. 
73. See constitutional provisions. 


[57 C. J.—33] 


74.~-- State v. Hough, 103 'S. C.°87, 87 
SE ‘436. 


75. See statutory provisions. 


76. State v. Megaarden, 85 Minn. 
41, 88 NW 412, 89 AmSR 534. 


[a] Power to suspend during in- 
vestigation is not arbitrary, but in- 
voles the exercise of discretion by the 
governor, to be exercised when rea- 
sonable grounds shall indicate a ne- 
cessity therefor. State v. Megaarden, 
85 Minn, 41, 88 NW 412, 89 AmSR 
534. 


77. See statutory provisions. 


[a] Filing of petition for removal. 
—Under Code (1873) § 756, providing 
that the judge of a district court may 
on his own motion suspend a sheriff 
for certain causes, and § 757, provid- 
ing that on such suspension he may 
direct the district attorney to file a 
petition charging the sheriff with the 
alleged offense, an order of sSuspen- 
sion is valid, although the petition be 
not filed, as ordered, at the term when 
the Suspension is made. McCue v. 
Wapello County Cir. Ct., 51 Iowa 60, 
50 NW 488. 


78. Mays v. Robertson, 172 Ark. 
279, 288 SW 382. 


79. McDaniel v. Phillips, (Tex. Civ. 
A.) 3 SW (2d) A127. 


[a] Jurisdiction not divested.— 


a valid order of suspension was not 
divested after notice of appeal but be- 
fore an appeal bond was approved and 
filed by the clerk. McDaniel vy. Phil- 
lips, (Tex. Civ. A.) 3 SW (2d) 1117. 


80. See Officers § 144. 


81. State v. Hough, 103 S. C. 87, 
87 SE 436. 


82. McCue v. Wapello County Cir. 
Ct., 51 Iowa 60, 50 NW 488. 


83. Of constable see infra §§ 82-85. 
Of deputy see infra § 97. 


Of officer generally see Officers §§ 
145-209. 


84. See constitutional and statu- 
tory provisions. 


85. State v. Ballentine, 
365, 150 SH 46. 


86. Constable see infra § 82. 
Deputy see infra § 97. 
Officer generally see Officers § 146. 


87. Peo. v. Nellis, 249 Ill. 12, 94 
NE 165. 


88. State v. Hough, 103 S. C. 87, 87 
SE 436. 


89. See statutory provisions. 


90. Atty.-Gen. v. Bairley, 209 Mich. 
120, 176 NW 403. 


152 S. Cc. 
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iff is an elective officer,®! a statute authorizing his 
removal by the governor is not in violation of a 
constitutional provision providing that the governor 
may remove in certain cases any officer whom he 
appoints.°? Where the constitution authorizes a 
removal without specifying the grounds, the gov- 
ernor may remove only for legal cause.°* In some 
jurisdictions provision is made for the removal of 
sheriffs by judicial proceedings.°+ The power of 
a court summarily to remove sheriffs is an extraor- 
dinary one, to be executed out of the usual course of 
the administration of the law, and should never be 
called into operation except in cases of great neces- 
sity and for clear and manifest cause, and even 
then should be exercised with great caution and in 
strict conformity with the authority given.°® Un- 
der some constitutions and statutes,?® the sole pow- 
er vested in the governor to remove a sheriff after 
a hearing is executive.®* 


A stat- 


99 


Removal of appointee to fill vacancy.°s 
ute allowmg the governor to remove all officers 
or county officerst appointed by him to fiH a vaeaney 
is applicable to a sheriff; and “county office,’ in 
a statute providing for the removal for eause by 
the governor of an appointee to fill a vacaney, in- 
eludes the office of a sheriff, even though a separate 
statute providing for the appointment of a sheriff 
to fill a vacancy contains no removal clause.” 


[§ 37] (8) Grounds for Removal*—(a) In Gen- 
eral. The causes for which a sheriff may be removed 
are usually enumerated in the constitution or stat- 
utes.¢ While the legislature may designate offenses 
within the meaning of the constitution, it cannot 
enlarge or extend the terms of that instrument by 
adding offenses, as grounds for removal, not within 
the purview of the constitutional provision.® <A 
sheriff who has made an honest and reasonably in- 
telligent effort to do his duty will not be removed 
although he is not wholly successful.° <A sheriff 
will not be removed for a technical disregard of 
laws governing his official conduct, where his acts 
were done pursuant to advice of counsel and in good 


91. See supra § 7 supra §§ 29, 30. 


92. Peo. v. Nellis, 249 Ill. 12, 94 NE 99..- Peo. Vs 
165. 49. 


93. State v. Verage, 177 Wis. 295, ae 
187 NW 830, 23 ALR 491. 110 SE 808. 


94. See constitutional and statu- 2. State v. 
tory provisions. 


[a] In Texas the ‘district court, 
under Rev. St. art 3400, providing for 
removal of officers who fail to exe- 
cute their official bonds, and the coun- 
ty commissioners’ court, under Rev. | provisions. 

St. art 4518, providing that on failure Bo Bolliday-y 
of a sheriff to give bond the county 275, sw 642. , ; 
commissioners’ court shall proceed to < 


147-159. 


fill the vacancy, have concurrent ju- 6 State v. 
risdiction over a proceeding to re-]| 685, 188 SW 597 
move a sheriff from office for the fail- | 653, 188 SW 225). 
ure to give bond. Robinson vy. State, 
(Civ. A.) 28 SW 566. 7 State v. 
REE 
95. Davis v. State, 35 Tex. 118. 184,.16.8 655, 
96. See constitutional and statu- 8. 
tory provisions. 9. Davis v. State, 
97. In re Guden, 171 N. Y. 529, 64 10. 
NE 451. 11. Cornell v. 


98. Mode of filling vacancies see! 268 P 8. 


For later cases, developments and changes in the law see Annotations, 
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Parker, 
State v. Sanders, 118 S, C. 498, gine 


Sanders, supra. tal 
3. Of constable see infra § 83. 

Of officer generally see Officers $§ 
4 See constitutional and statutory 


Fields, 


Reichman, 185 Tenn, 15. 
{[den reh 135 Tenn. 


Bourgeois, 47 La, Ann, 
State v. Bourgeois, supra, 1s. 


Defined generally 6 C. J. p S80. 
Mason, 


[§§ 36-37 


faith;* nor for failure to make arrests and execute 
process, not showing corruption, gross neglect, or 
inefficiency; nor for failure to comply with a ver- 
bal command of the judge to convey prisoners to the 
jail of an adjacent county, where such an order is 
not lawful authority to the sheriff to make the trans- 
fer.®  - 

Bad faith. The term “bad faith,’'® within the 
meaning of a statute providing for the summary re- 
moval of a sheriff where he in bad faith refuses or 
negleets to pertorm the duties of his office, does. 
not mean “corruptly,” which involves some affirma- 
tive, ulterior motive,tt but may involve merely the 
absence of a proper motive.'* 


Cause. A removal for cause means a cause which 
is constitutionally and legally sufticient to warrant 
the exereise of the power.t® A constitutional provi- 
sion authorizing the governor to remove a sheriff 
without specitying the grounds contemplates that. 
the removal shall be for legal eause.'* 


Corruption.t® A sheriff who, besides receiving 
compensation for services of a bailiff, procures the 
allowance to himself of fees for services of the lat- 
ter, knowing he is not entitled thereto, is guilty of 
corruption in oftice,'® although he makes no false 
returns.'? 


Extortion.'S Where a sheriff unlawfully demands 
and recovers from an accused person in custody a 
sum of money as a condition precedent to his re- 
lease on an appearance bond and in advance of any 
trial, he commits extortion for which he may be re- 
moved.'® 


Intemperance. Intemperance in the use of intox- 
icating liquors or narcoties as untits a sheriff for the 
discharge of his duties, within a constitutional pro- 
vision providing for impeachment by a court » does 
not mean that a sheriff, unfit upon one oceasion to 
discharge the duties of his office, should be im- 
peached.?° 


Malfeasance. Malfeasance in office as constituting 
a ground for removal has been held to inelude per- 


1a. Cornell v. Mason, supra. 


6 BGI GNs, ¥.) IS. State v. Sanders, 118 S. CG. 498, 
110 SE SOs. 


State v. Verage, 177 Wis. 2395, 
NW $30, 28 ALR 491, 


Thus, where the governor is 
without power to pardon a prisoner 
for civil contempt, the sheriff, in _re- 
fusing to recognize the as xrdon and in 
retaining the offender in custody, is 
performing his legal duty and cannot 
be removed under a constitution con- 
templating legal cause as grounds for 
removal. State v. Verage, 177 Wis. 
295, 187 NW 880, 38 ALR 491 
Defined seo ida C. J. p 1480 
text and notes 67T-T4 

16. Uae v. Welsh, 
79 NW 369 

17. State v. 


210 Ky. 179, 


109 Towa 19, 


Welsh, supra, 
Defined see Extortion $$ 1, 2. 


35 Tex. 118. 19. State v. Wagener, 42 La. Anm 
64, § S 209. 


fi 


46 Ida. 112, 20. State v, Latham, 


174 Ala. 281, 
61 S 351, 


same title and section number, 


= 


§ 37] 


mission by a sheriff to a prisoner to escape.?! 


Misconduct.?* The removal for misconduct does 
not mean official misconduct, it has been held, where 
the constitution or statutes do not so provide.28 
Misconduct has been held to include the failure 
of a sheriff to enter and promptly pay over tax 
collections as provided by statute,?# and the ap- 
pearance of a sheriff as attorney for one charged 
with crime before a justice of the peace of his 
county.*° Official miseonduct,?" within the mean- 
ing of the constitutions and statutes, has been held 
to inelude adultery,?’ the collection of illegal fees,?§ 
and the presentation of unfounded claims for serv- 
ices.°® Willful misconduct, to justify a removal, 
has been held to inelude voluntary intoxication while 
engaged in the performance of an official duty.*° 


Neglect of duty.*1 Neglect of duty, within pro- 
visions authorizing the removal of sheriffs, has been 
construed as a careless or intentional failure to 


exercise due diligence in the performance of an of-. 


ficial duty,*? and to inelude such acts as the failure 
to enforce the prohibitory liquor laws.** It does 
not include acts amounting to malfeasance,*®* such 
as misconduct?® and intoxication. Under a pro- 
vision providing for the removal of an officer for 
neglect and refusal to perform official duties, it is 
not necessary to show that a sheriff acted with an 
evil or corrupt attempt or motive;** but it is suffi- 
cient that the omission to perform was intentional, 
designed, and without lawful exeuse.** Neglect, as 
used in a constitution providing for the impeach- 
ment of a sheriff by the court whenever a prisoner 


is taken from his custody and put to death or in- | 


jured, means a failure to do and perform some duty 
of the office.2® Willful neglect of duty has been 
held to include the permission of a sheriff to a pris- 


21. Houpt v. State, 100 Ark. 409, 
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tionally to suffer a criminal to es- 


[57 C.J.] 745 


oner to be unlawfully at large,4® the failure of a 
sheriff to enforce the prohibitory liquor laws*! or 
to report their violation to the prosecuting attorney 
as provided by law,*? and a failure to take a pris- 
oner before a magistrate before commitment to 
aul ® 


Nonfeasance.*4 Nonfeasance has been held to in- 
elude the neglect of a sheriff to perform his duty in 
the arrest of one attempting to bribe him.*°® 


Oppression.*® When a sheriff ignores the law and 
advertises each piece of property separately instead 
of in a list, and in larger type than such as the law 
requires, In a newspaper which he personally owns, 
he is guilty of extortion and oppression in office.4* 


Disqualification as voter. The fact that after 
the election and qualification of a sheriff his name 
is stricken from the list of registered and qualified 
voters is not ground for his removal.*® 


Failure to give bond.*® Provision is sometimes 
made for the removal of a sheriff for failure to qual- 
ify by giving bond and for failure to give additional 
security on motion by the sureties.°° -A statute 
providing for the removal of clerks and other publie 
officers who fail to give additional security at the 
instance of their sureties, is applicable to a sheriff.>? 
A statute providing for the removal of a sheriff by 
a county court on his failure to give a new bond 
does not contravene a constitutional provision sub- 
jecting sheriffs to indictment for malfeasance or 
misfeasance in office.°? <A district court is not de- 
prived of jurisdiction to remove a sheriff who fails 
to give bond after reélection by virtue of a consti- 
tutional provision authorizing officers to continue 
their duties until their successors are qualified.>? 
The motive of a commissioners’ court in removing a 


340, 55 S 541, AnnCas1913D 635; State 


140 SW 294, AnnCas1913C 690. 


22. “Misconduct in office’ 40 C. J. 
p 1220. 


23. State v. Sanders, 118 S. C. 498, 
110 SE 808. 


24. State v. Cannon, 47 La. Ann. 
278, 16 S 666, 15 S 626 (the failure of 
a sheriff to ‘enter on the books pro- 
vided for that purpose all taxes and 
licenses, with the interest thereon, 
collected, and pay the same to the 
parish treasurer in the first week of 
each month, as required by statute, 
constitutes a misconduct in office jus- 
tifying his removal, although.he final- 
ly pays over the moneys collected by 
him). 

25. Terr. v. Sanches, 14 N. M. 493, 
94 P 954, 20 AnnCas 109. 


26. “Official misconduct” 46 C. J. 
p 1085. 

27. State v. Sanders, 118 S. C. 498, 
110 SE 808. 

28. McDaniel v. State, 
A.) 9 SW (2d) 478. 

29. State v. Megaarden, 85 Minn. 
41, 88 NW 412, 89 AmSR 534. 

30. State v. Welsh, 109 Iowa 19, 79 
NW 369. 


(Tex. Civ. 


31. Nonfeasance see infra this sec- 
tion. 
82. Holliday v. Fields, 210 Ky. 179, 


275 SW 642. 


{a] Thus it would be a neglect of 
duty within the meaning of Const. $ 
227, as amended, carelessly or inten- 


cape or prisoner to be lynched, or fail 
to arrest a person committing a pub- 
lic offense in his presence, or fail to 
perform any duty required by law, in- 
tentionally or by reason of drunken- 
ness, use of narcotics, mere indolence, 
or other cause, but personal acts of 
an officer violating the law, or a sin- 
gle act of intoxication, not accom- 
panied with failure to discharge du- 
ties of office, is not within the terms 
of tke amendment. Holliday v. 
Fields, 210 Ky. 179, 275 SW 642. 


33. State v. Reichman, 135 Tenn. 
685, 188 SW 597 [den reh 135 Tenn. 
653, 188 SW 225]. 


34. Holliday v. Fields, 210 Ky. 179, 
275 SW 642. 


35. Holliday v. Fields, supra. 
36. Holliday v. Fields, supra. 


[a] Tllustration.—In a proceeding 
for the removal of a sheriff under 
Const. § 227, as amended, and Acts 
(1924) c 49, a charge showing that he 
was drunk, violent, boisterous, and 
indecent to amount to gross miscon- 


‘duct, and subject him to liability of 


heavy fines, which might be the basis 
for prosecution for malfeasance in 
office before a jury, was not sufficient 
to show neglect of duty in office, au- 
thorizing removal by an executive or- 
der. Holliday v. Fields, 210 Ky. 179, 
275 SW 642. 


87. Archbold v. 
Ida. 558, 201 P 1041. 


38. Archbold v. Huntington, supra. 
39. State v. Jinwright, 172 Ala. 


Huntington, 34 


v. Cazalas, 162 Ala. 210, 50 S 296, 19 
AnnCas 886. 
40. State v. Welsh, 109 Iowa 19, 79 


NW 369; McCasland v. Adair County, 
126 Okl. 103, 258 P 750. 


41. State v. Martin, 
126 P 1080; Barbee v. Murphy, 
Va. 406, 141 SH 287. 


42. State v. Martin, 87 Kan. 817, 
126 P 1080. 


2 Archbold  v. 
Ida. 558), 201 P1041: 


44. Defined 46 C. J. p 490. 


Neglect of duty see supra this sec- 
tion. 


45. State v. Musselshell County 
Fifteenth Judicial Dist. Ct., 76 Mont. 
LNG 241, PALO s: 

46. Defined 46 C. J. p 1121. 


47. State v. Wagener, 42 La. Ann. 
54, 8 S 209. 


Extortion see supra this section. 


48. Phares v. State, 3 W. Va. 567, 
100 AmD 777. 


87 Kan. 817, 
149 


Huntington, 34 


49. Necessity of bond see supra §§ 
LAA 

50. See constitutional and statu- 
tory provisions. 

51. Catching v. Davis, 3 B. Mon. 
(Ky.) 61. 

52. Bartly v. Fraine, 4 Bush (Ky.) 
375. 

53. Robinson vy. State, (Tex. Civ. 


A.) 28 SW 566. 


7460 [57 Cd.) 
sheriff for failure to give the required bond is im- 
material. 


Acts or omissions of deputies.®® A sheriff will 
not be removed from office for misconduct of his 
deputy where he was in ignoranee of the misconduet 
up to the time of filing of the suit for removal,>* 
or for a erime of his deputy where he has taken 
proper measures to prevent the erime and after its 
commission has brought the deputy to justice.** 


[§ 38] (b) Offenses before Election and during 
Prior Term.’S In some jurisdictions a sheriff may 
be removed for offenses committed during a prior 
term,®® at least if there has been no intervening 
term in which the oftiee has been held by another 
person,®® but in other jurisdictiens offenses commit- 
ted during a prior term do not furnish eause for 
removal from offtee.®' Where a statute providing 
that no officer shall be removed from office for any 
act he may have committed prior to his election to 
office, a sheritf cannot be removed for offenses com- 
mitted during a prior term of office.®* 


Oifenses before election. A sheriff may be re- 
moved, it has been held, for misconduet prier to 
his election, affecting his usefulness as a public of- 
fieer,®S as where he corruptly promises to appoint 
another his counsel in the event of his election.’ 


{\ 39] (4) What Amounts to Removal. <A stat- 
ute providing for the election of sheriffs by the 
people, and that the persons then holding the office 
of sheriff in the several counties shall hold the same 
until a designated day, and no longer, unless elected 
by the people, is a legal and effective removal from 
office, after the day named, of those sheriffs who 
are not so elected.®> 
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ee 


[§ 40] (5) Proceedings**—(a) In General. The 
procedure for removing sheriffg from office usually 
is preseribed by constitutional or statutory provi- 
sions.°* The power conferred upon the governor to 
remove®S must be exercised in strict pursuance of 
the constitution or statutes prescribing the man- 
ner.8® Under statutory provisions authorizing the 
removal of sheriffs by the governor and providing 
that the governor may direet the attorney-general 
or county attorney to eonduct an inquiry into the 
charges made, the governor himself may conduct 
the inquiry.‘® An original proceeding in an appel- 
late court to remove will be dismissed where the 
controversy ean be heard better in‘a district court.” 
A eourt has no jurisdiction summarily to remove un- 
der a statute allowing removal for nonfeasance where 
the evidence shows the sheriff is guilty of acts of 
misfeasanee.*? A constitutional provision authoriz- 
ing all officers to continue to perform their duties 
until their sueeessors shall-qualify’? does not de- 
prive a court of jurisdietion to remove a sheriff 
under the statute who fails to give bond after re- 


election.** J 
> 


Nature of proceeding. The power exercised by 
a governor in condueting an inquiry into charges 
made is said to be quasi-judicial in character.‘ 
An action by the state to remove a sheriff under 
some provisions is said to be a eivil suit,*® although, 
in so far as compelling the sheriff to be a witness 
against himself, a judicial proceeding has been con- 
sidered criminal in its nature.‘* A summary pro- 
ceeding instituted by citizens has been held to be 
quasi-eriminal only.*S An action by a county board 
of commissioners to remove a sheriff is said to be 
a special proceeding as regards the quantum of 
proof.*° A removal on accusation by a grand jury 


S& State v. Box, $4 Tex. Civ. A.) fied. Code, § 1265. Being his own 68 See supra § 36. 
485. TS SW easy. | Successor, the identical officer con- Ss ei i 
’ . = Soe eee 69. Stokes v. Kirkpatrick, 1 Metce. 
SS. Biability for acts or omissions Qualification, oth terms . His dis-| acy.) 138; Groesheck y. Bairley, a8 
see intra § 205 ae eee . par-/ Mich. 12 7 NW : 
ef deputies see infra S$ 194-205. Skulk GHEC yecnIte Re Re. cha Mich. 120, 176 N 403; State v. 


Hough, 103 S. C. 87, 87 SE 436. 


S6& State v. Reid, 129 La. 158, 55 S| mission of some of the prohibited acts 3 
vas AnnCasi8i2D 108i; State vv.) during his _incumbency.” State v. 70. _Groesbeck v. Bairley, 209 Mich. 
Budd, $9 La, Ann. 22, 1 S 453. Welsh, 109 Towa 19, 21, 79 NW 362. 120, 176 NW 403. 
SY. State v. Reid, 129 La, 158, 55 61. Thurston v. Clark, 107 Cal. 285, | __71. State v. Welfelt, 73 Kan. 791, 
S VaS, AnnCasi8$iZpD 1081, x ig 435. See Barbee v, Murphy, 149] 85 P 583. 
= Woe a a 406, 141 SE 237 (petition must al- c Zs 
SS. Generally see Officers § 149. [ j.oe that the offense occurred during 72. State v. Beazley, 77 Mont. 430, 


SS. State v. Welsh, 109 Towa 19, 
WO NW S68; Terr. vw. Sanches, 14 N. 
Mi. 493, $4 P 954, 20 AmnCas 108. Seel, 
State vw. Megaarden, SS Mimn. 41, SS] = 
NW 412, S8 AmSR 534 (this is true 
Where many charges relating to the! 
term previous to the Incumbency are | 
ef the Same nature as one Specific act | S 
eceurring during his term, and large / 451]. 
sams illegally collected during previ- | 
@US Years are Still retained by him). | 


/ 
6 State v. Welsh, 108 Iowa 19, 21, } 
: 14 N. | 


62. Reeves v. 
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the present term). 


S& State, 
6y SW 666 [rev (Civ. A.) 
ae 


6S. Matter of Guden, Tl App. 
2 Ys 794 [rev 37 Misc. 330, a5 
» and aff 171 N. Y. 529, 64 i “Quasi-judicial” see Judicial § 5. 


Matter of Guden, 
6S. Pratt v. Allen, 13 


250 P 1114. 
7S. Holding over see supra § 26. 
74 Robinson v. State, (Tex. Civ. 
A.) 28 SW 566. 


75. Groesbeck v. Bairley, 209 Mich. 
120, 176 NW 403. 


114 Tex. 296, 
258 


Div. 


76. State v.-Dyson, 106 Nebr. 277, 
183 NW 298; Terr. v. Sanches, 14 N. 
M. £93, 94 P 954, 20 AnnCas 109; Mc- 
Daniel v. State, (Tex. Civ. A.) 9 SW 


supra. 
Conn, 119. 


Wh NW SES: Terr. v. Sanches, 66. For removal of: (2a) 478. 
M, 493, $4 P 854, 20 AnnCas 109. Constable see infra §§ $4, 85. “Civil action” see Actions § 8 
> = Wiicers $ 7— . = : 
C Newag generally see Officers $$ 167 “Civil suit” see Actions § 43. 
| % : Ss . lar 
| 67. See constitutional and statuto- vv. Thurston v. Clark, 107 Cal- 


| ry provisions. 


| fa] 


conduct 
ed prior to 
t~ had not 
mner con- |} 


© office until | 
his so or v < ea and quali-! 


Im Louisiana a suit by the 
} State to declare an election for Sheriff | 
) void and the office vacant and to re- 
move him from office because he is a] p 119. 
aefaulter to the public treasury for 
public funds is brought under Const. 
a@e- | art. 171, and not under Const. arts 196, 
201, and Act C1SS0) No. 135. 
Cannon, 45 La. Ann, 1231, 14 S 130, 


285, 40 P 435. 


78. Archbold v. Huntington, 34 Ida. 
358, 201 P 1041. 


“Quasi 


” see Quasi 51 C. J. 


72. MecCasland v. Adair County, 
126 OkKl. 103, 258 P 750. 


State v. proceedins™ see Actions 


‘$$ 35, 134. 


Por later cases, developments anti changes in the law see Annotations, same title and section number. 


§§ 40-44] 


under the statute is said to be a special proceed- 
ing’® which is to be conducted in all respects in 
the same manner as a trial on an indictment for a 
misdemeanor.®! 


[§ 41] (b) Notice’? and Hearing. Constitutional 
and statutory provisions for notice to a sheriff of 
the charges preferred arid for an opportunity to 
be heard thereon in his defense,®* must be complied 
with.S* Under such provisions the governor’s pow- 
er of removal is not absolute,’* and the charges must 
consist of matters against which a public officer may 
reasonably be required to defend himself.8¢ <A 
statute providing that, if the assessment list of 
taxable property is not returned according to law 
by the sheriff, the governor, on an ex parte certifi- 
cate of neglect of this duty, shall declare the office 
vacant, is repugnant to the constitution as depriv- 
ing the sheriff of notice of the charge and a trial.§7 
In a summary proceeding before a district court, a 
rule requiring the sheriff to show cause why he 
should not be removed was held to answer the pur- 
pose of a citation on the ground that he is supposed 
to be always in court and to be apprised of its or- 
ders.®& 


Appointees to fill vacancy. A statute providing 
for the removal of a county officer after trial and 
conviction has been held to apply to sheriffs elected 
or appointed for a full term,*® and to such sheriffs 
only,®° and not to an appointee of the governor +o 
fill a vacancy where a separate statute permits re- 
moval by the governor.®+ 


[§ 42] (c) Defenses. In a suit by the state to 
remove a sheriff for misconduct in collecting claims 
against the state, it is no defense that pursuant to 
statute the sheriff’s accounts were approved by the 
district court.°? The fact that an act committed by 
a sheriff is punishable as a crime does not affect his 
liability to removal from office for the same act.°® 


g0. Rutter v. Terr., 11 Okl. 454, 68 | notice. 
P 507. 
81. Rutter v. Terr., supra (holding 85. 
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Renshaw v. Cook, 129 Ky. 347, ds 
IAS SiW_ 377, 33 Kyl 860. pee 


Matter of Guden, 71 App. Div. 2. 


[57 C.5.] 747 


Under a provision requiring officers to devote their 
time personally to their official duties, the act of a 
sheriff in absenting himself from the performance 
of his duties is not excused by the fact that his 
duties were performed in his absence by his deputies 
as well as, or better, than he would have performed 
them.®* The fact that the sherifi’s failure to per- 
form his official duties may be due to his own weak- 
ness and moral delinquency is no defense.?> The 
fact that a sheriff elect had qualified by giving bond 
under a previous appointment does not preclude 
his removal for failure to give a new bond after 
his election as required by law.°® In a suit to re- 
move a sheriff on the ground of ineligibility,®’? the 
state is not estopped to deny the eligibility of the 
sheriff on the ground that in a suit subsequently 
filed for his removal it was averred that the sher- 
iff was commissioned and qualified where such aver- 
ment was not for the purpose of raising such is- 
sue.°8 


Prescription. A statute creating a prescription 
applicable to the civil liability of a sheriff for acts 
of misfeasance and nonfeasance has no application 
to proceedings for his removal under the constitu- 
tion.°® 


[§ 43] (d) Parties.t Constitutions and statutes 
usually provide what authority may institute pro- 
ceedings to remove a sheriff.2, Where the constitu- 
tion authorizes a proceeding by the state for the 
removal of a sheriff, the fact that the title of the 
action reveals the names of the accusers as well as 
the state does not invalidate the proceeding.? 


[§ 44] (e) Pleading.* General allegations of in- 
competency or unfitness do not show sufficient cause 
for the removal of a sheriff;> some official delin- 
quency or some default or occurrence since his elec- 
tion, showing his unfitness for the office, must be 
alleged against him.® An allegation that the sher- 


Generally see Parties 47 C. J. 


See constitutional and statuto- 


that an arraignment may be waived 
by defendant and is waived by his 
filing an announcement that he is 
ready for trial). 


82. See generally Notice 46 C. J. p 
534. 


Before removal of: 
Constable see infra § 85. 
Officer generally see Officers § 160. 


83. See constitutional and statuto- 
ry provisions. 


84. Gordon v. State, 43 Tex. 330. 


[a] When notice unnecessary.— 
Where the statutes authorize the 
county court to require the sheriff to 
give additional bonds, and require the 
court to cause the sheriff annually 
to renew his bond, and on his failure 
to do so to enter an order suspending 
him from acting until he gives the 
bond, or vacating the office, and re- 
quire the sheriff on or before a cer- 
tain day in each year to enter into 
bonds for the faithful performance of 
his duties, and provide that on his 
failure to do so he shall forfeit his 
office and the county court may ap- 
point one to fill the vacancy, the coun- 
ty court may, on the failure of the 
sheriff to give the required bonds, en- 
ter an order declaring the, office va- 
cant and appoint another to fill the 
vacancy, without giving the sheriff 


422, 75 NYS 794 [rev 37 Misc. 390, 75 
NYS 786, and aff 171 N. Y. 529, 64 NE 
451]; Gordon v. State, 43 Tex. 330. 


86. Matter of Guden, 71 App. Div. 
422, 75 NYS 794 [rev 37 Misc. 390, 75 
Dey 786, and aff 171 N. Y. 529, 64 NE 

iil 


sy. State v. Carneall, 10 Ark. 156. 
88. Davis v. State, 35 Tex. 118. 


89. State v. Hough, 103 S. C. 87, 
87 SE 436. 


90. State v. Sanders, 118 S. C. 498, 
110 SE 808. 


91. State v. Sanders, supra. 


92. McDaniel v. State, (Tex. Civ. 
A.) 9 SW (2d) 478. 


93. Terr. v. Sanches, 14 N. M. 493, 
94 P 954, 20 AnnCas 109. 


94. State v. Yager, 250 Mo. 388, 157 
SW 557. 


95. State v. Yager, supra. 


96. State v. Box, 34 Tex. 
435, 78 SW 982. 


‘ 97. Eligibility in general see supra 
§ 9-11. 


98. State v. Reid, 45 La. Ann. 162, 
12'S 189. 


99. State v. Bourgeois, 47 La. Ann. 
184, 16 S 655. 


Civ AS 


ry provisions. 


3. State v. Driscoll, 49 Mont. 558, 
144 P 153. ° ‘ 


: Generally see Pleading 49 C. J. 
Dek. 


5. Gordon v. State, 43 Tex. 330. 
6. Gordon v. State, supra. 


[a] Accusations held sufficient.— 
(1) Charging that it was the sheriff’s 
duty to collect a specific sum under a 
tax warrant, and that he corruptly 
received money for refusing to do the 
duty with which he was charged un- 
der the warrant, was held sufficiently 
specific. Rutter v. Terr., 11 Okl. 454, 
68 P 507. (2) In a proceeding for re- 
moval for negleet of official duty in 
failing to serve bench warrants, an 
objection that the charge did show 
that he was bound to serve them, be- 
cause they were charged to have been 
issued by the judge of the district 
court instead of by the clerk, was 
held not well taken, in view of the al- 
legations of the whole accusation. 
State v. Driscoll, 49 Mont. 558, 144 P 
153; 


[b] Accusations held insufficient 
to charge a sheriff with receiving a 
bribe under Rev. Codes (1921) §§ 
10823, 10824. State v. Musselshell 
County Fifteenth Judicial Dist. Ct., 
75 Mont. 116, 241 P 1075. 
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iff willfully, tacitly neglected and refused to enforce 
the laws is not bad because the word “tacitly” is not 
found in the statute providing for removal of offi- 
cers.’ Under a statutory provision authorizing the 
removal of a sheriff by summary proceedings initi- 
ated upon a written accusation verified by. the oath 
of any person, an accusation need not allege that 
the accusers are electors of the county.® 


Failure to suppress riot. Where the ground of 
removal alleged is the failure of a sheriff to sup- 
press a riot, the accusation may be in general terms,?® 
and it is not necessary to describe the riot in the 
language of a statute defining “riot.’”?° 


Misconduct during term of office. In jurisdictions 
where the offense must be committed during the 
present term of the sheriff,41 the petition should 
allege such fact,+? but the defect may be cured by 
an amendment;'* and a charge that the shenff dur- 
ing his terms of office removed and disposed of in- 
toxieating liquors in his possession without a court 
order is sufficiently definite to include the term of 
office the sheriff is filling.t¢ 


In proceeding before governor. While the strict 
rules which apply to pleadings in courts should not 
prevail in removal proceedings before the gover- 
nor,’ enough should be made to appear to show 
that the sheriff is guilty of the charge.'® 


Setting up defense. Any matters which tend to 
justify the neglect of a sheriff to perform his duty 
are matters of defense which need not be antici- 
pated in an accusation;'? but where the action is 
a civil proceeding, the sheriff must answer as in 
other actions.1§ 

[§ 45] (f) Evidence.t® In a proceeding by the 
state on accusation of a grand jury that a sheriff 


corruptly omitted to levy on property under a tax 
warrant, the burden of proof is on the sheriff to 
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show the illegality of the warrant,?° and it is not 
necessary for the state to show that the tax war- 
rant was legal so long as it was regular on its face 
and issued by a competent officer.?+ 


Admissibility. General rules as to the admissibil- 
ity of evidence?? apply.?* In a summary action to 
oust a sheriff for neglect of duty and unauthorized 
release of prisoners, evidence of alleged neglect of 
duty other than those chargeable in the information 
is properly admitted as bearing on the sheriff’s in- 
tent or motive.2* Error in the admission of nune 
pro tune amendments of judgments of imprisonment 
in a summary action to remove a sheriff was harm- 
less where the judgments were sufficient without 
amendment.?° In a proceeding by the state to re- 
move a sheriff for neglect of duty, an information 
filed by the prosecuting attorney charging the sher- 
iff with assault was not admissible where it did not 
appear that the sheriff was convicted thereunder.?® 
Excluding testimony of a enstom of sheriffs to per- 
mit prisoners to run at large is proper where the 
custom is repugnant to express statutory provi- 
sions.*’ Where a sheriff cannot be removed for acts 
committed during a prior term,?® the admission of 
such acts constitutes reversible error.?® 


Weight and sufficiency. General rules as to the 
weight and sufficiency of evidence®® govern in pro- 
ceedings to remove a sheriff.*!_ Where the offenses 
of giving away and selling intoxicating liquors are 
the same offense, evidence that a sheriff gave away, 
or sold intoxicating liquors is sufficient to sustain 
an allegation charging that he permitted intoxicat- 
ing liquors to be given away in his presence and 
with his knowledge.*? 


Beyond reasonable doubt. Where the proceeding 
is civil in its nature,*?? it is not necessary to prove 
the guilt of a sheriff beyond a reasonable doubt,*4 
and it is sufficient to charge the jury that guilt must 


laws. State v. Teeters, 112 Kan. 70, 


7. Barbee v. Murphy, 149 Va. 406, 21. Rutter v. Terr., supra. 
‘ 9 
EE AS : 22. See Evidence § 89 et seq. 
Pete es? ae ecole s BSCS ABS: 23. See cases infra this section. 
. is [a] Evidence held admissible.—In 
9. State v. Driscoll, supra. a suit to have a sheriff removed be- 
10. State v. Driscoll, supra. caure he is a fetaulisr, the quietus 
of the auditor, although given after 
11. See supra § 38. his election, the receipt of the parish 
12. Barbee v. Murphy, 149 Va. 406,| treasurer and receipts of the auditor, 
141 SE 2387. bhe meaner in eR the police jury 
a makes its settlements with the tax 
13. Barbee v. Murphy, supra. collector for amounts paid the parish 
14. State v. Dahlem, 37 Wyo. 498,]| treasurer, to show that this was only 
263 P 708. a partial payment, and parol and 


15. State v. Megaarden, 85 Minn. 41, 
88 NW 412, 89 AmSR 534; In re Gu- 
den, 171 N. Y. 529, 64 NE 451. 


16. Holliday v. Fields, 210 Ky. 179, 
275 SW 642; State v. Megaarden, 85 
Minn. 41, 88 NW 412, 89 AmSR 534. 


[a] Accusations held sufficient to 
authorize action of the governor in or- 
dering an investigation into charges. 
State v. Megaarden, 85 Minn. 41, 88 
NW 412, 89 AmSR 534. 


17. State v. Driscoll, 49 Mont. 558, 
144 P 153. 


18. State v. Dyson, 106 Nebr. 277, 


written evidence as to the fact of de- 
faleation, are all admissible. State 
v. Cannon, 45 La. Ann. 1231, 14 S 130. 


24 Cornell v. Mason, 46 Ida. 112, 
268 P 8. 


25. Cornell v. Mason, supra. 


26. State v. Yager, 250 Mo. 
157 SW 557. 

27. McCasland_ v. 
L2G Okls 108 ,8258 Pu750. 
28. See supra § 88. 

29. Reeves v. State, 114 Tex. 296, 


ae 666 [rev (Civ. A.) 258 SW 
Ti 


388, 


Adair County, 


183 NW 298. 30. See Hvidence §§ 1730-1806. 
19. Generally see Evidence 22 C. J. 31. See cases infra this note. 
pil. [a] Evidence held sufficient: (1) 
20. Rutter v. Terr., 11 Okl. 454, 68} To establish the positive neglect of 
P 507. defendant to enforce the prohibitory 


209 P 818; Barbee v. Murphy, 149 Va. 
406, 141 SE 237. (2) To show that a 
sheriff was negligent in not prevent- 
ing lynching of a prisoner. State v. 
Jinwright, 172 Ala. 340, 55 S 541, Ann 
Cas1913D 635. (3) To sustain a find- 
ing that a sheriff’s neglect of duty by 
releasing prisoners in violation of 
statute was committed in ‘“‘bad faith.” 
Cornell v. Mason, 46 Ida. 112, 268 P 
8. (4) To warrant a finding of the 
jury that a sheriff protected persons 
violating the prohibition law. Reeves 
v. State, (Tex. Civ. A.) 258 SW 577 
{rev on.other grounds 114 Tex. 296, 
267 SW 666]. 


[b] Bvidence held insufficient: (1) 
To show neglect of duty in office. 
Holliday v. Fields, 210 Ky. 179, 275 
SW 642. (2) To show the sheriff 
guilty of having charged and collect- 
ed an illegal fee making him subject 
to removal, the charge in no sense 
being a fee for services rendered in 
his office. Daniels v. Wrighton, 388 
Ida. 55, 220:P 110. @). To sustain a 
verdict that a sheriff was guilty of 
misconduct warranting his removal 
under L. (1909) c. 36. State v. 
Chavez, 19 N. M. 575, 145 P 250. 


32. State v. Dyson, 106 Nebr. 277, 
183 NW 298. 


833. See supra § 40. 


384 McCasland v. Adair County, 
126 Oki. 103, 258 P 750. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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be proved by a clear preponderance of the evi- 
dence;*> but in impeachment proceedings before 
a court, 1t has been held that the court, in order to 
convict, must be convinced of the sheriff’s guilt 
beyond a reasonable doubt.?® 


[§ 46] (g) Trial.°* In some jurisdictions fhe 
proceedings to remove a sheriff are summary, and 
he is not entitled to a jury trial.28 A constitutional 
provision requiring that in a summary proceeding 
before a district court the cause of removal shall 
be spread on the court record is for the reason that 
the order and cause may be seen and known, and, 
if necessary, to be revised and corrected by appeal.?? 
Where a board of county commissioners is author- 
ized to vacate the office of sheriff on receipt of a 
certificate from the clerk or auditor that the sher- 
iff is in default to the county for funds collected, 
the board cannot consider the acts of a defaulting 
sheriff without first receiving such certificate.*° 


Instructions.41 Where the statute prescribes the 
manner in which the case should be submitted to the 
jury, a substantial compliance is sufficient.4? An 
instruction that the sheriff has the duty to enforce 
the criminal laws of the state is not prejudicial for 
the failure to instruct as to the correlative duties 
resting on other officers.** 


Direction of verdict. Where the nature of the 
proceeding is civil, the trial court has the right to 
direet a verdict against a sheriff if the evidence 
would warrant such a direction in a civil case, and 
if the facts thus found, or any of them, constitute 
as a matter of law any one of the grounds for re- 
moval enumerated in the statute, and enter a judg- 
ment for removal.*+ 


[§ 47] (h) Verdict; Judgment; Review; Costs. 
Where, in a proceeding for the removal of the sher- 
iff from office for failure to qualify and to execute 
his bond as sheriff and tax collector, defendant ad- 
mitted that he had never qualified after his elec- 
tion, a verdict finding that defendant had not “neg- 
lected and failed to present and have approved” offi- 
cial bonds as sheriff, and “take the oath of office 
as such sheriff within the time prescribed by law” 
was insufficient to sustain a judgment for defend- 


35. McCasland vy. Adair 
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ant.*5 


Review. Where the removal of a sheriff by a 
court is irregular or for insufficient cause, the order 
of judgment is subject to revision on appeal.*® 
In a summary action under a statute it has been 
held that, where the statute does not provide for 
appeals from interlocutory orders,**7 an appeal from 
an order overruling a demurrer will not lie,4® and 
a provision in the statute authorizing an appeal as 
provided by law in a civil action contemplates only 
an appeal from a final judgment.*® On certiorari 
the court has discretionary authority®® and it has 
refused to vacate the commission of a person who 
had been elected and was acting as sheriff, although 
ineligible, because it deemed that the public sery- 
ice would suffer by such removal.*! 


Review of removal by governor. While the ac- 
tion of the governor may be reviewed in a direct 
proceeding,®? in an indirect proceeding, so long as 
the governor’s action in removing a sheriff is within 
the limits of the power conferred upon him, the 
courts cannot review the proceedings before him.** 
He is the exclusive judge, so far as the courts are 
concerned, of the sufficiency of the proved charges, 
and his findings are not reviewable by any court.°+* 


Costs. In an action by the state to remove a sher- 
iff from office, in some jurisdictions, the state is 
not required to pay any costs, and cannot be required 
to make a deposit of jury costs.°> 


Restoration after reversal. Where a judgment 
removing a sheriff from office and declaring the of- 
fice vacant is reversed, an order of court is not nec- 
essary to restore the sheriff to his office.°® 


[§ 48] 8. Title to, and Possession of, Office®’—a. 
In General. A person possessing all the qualifica- 
tions required by law to vote and hold office at the 
time he is elected and qualified as sheriff of a county 
has a vested right in the office, of which he cannot 
be deprived except for cause®® and by due process 
of law.°® But a sheriff elect has not such a com- 
plete title to the office as will entitle him to a man- 
damus to compel his induction into the office until 
he has given bond with sufficient sureties who have 
justified.®° 


County, 
supra. 


36. State v. Latham, 174 Ala. 281, 
61 S 351. 


37. Generally see Trial [38 Cyc 
1238]. 


38. Davis v. State, 35 Tex. 118. 


Right of public officers to jury trial 
in removal proceedings generally see 
Juries § 75. 


89. Davis v. State, 35 Tex. 118. 


40. Armijo v. Bernalillo County, 
SNe Misco lyn take NOs 


41. Generally see Trial [38 Cyc 
1594]. 

As to reasonable doubt see supra 
§ 45. 

42. McDaniel v. State, (Tex. Civ. 


A.) 9 SW (2d) 478. 


[a] Instructions held correct.—In 
an action to remove a sheriff, an in- 
struction defining ‘‘willful” as mean- 
ing that the sheriff placed items in 
an account knowing that he was not 


entitled to payment was held correct. 
McDaniel v. State, (Tex. Civ. A.) 9 
SW (2d) 478. 


43. Freas v. State, 
235 P 227. 


44. Terr. v. Sanches, 14.N. M. 493, 
94 P 954, 20 AnnCas 109. 


45. State v. Box, 34 Tex. Civ. A. 
435, 78 SW 982. 


46. Gordon y. State, 43 Tex. 330. 


47. See Appeal and Error §§ 256- 
290. 


48. Myrick v. McCabe, 5 N. D. 422, 
67 NW 143. 


49. Myrick v. McCabe, supra. 
50. See Certiorari §§ 78, 82, 83. 


51. State v. Anderson, 1 N. J. L. 
318, 1 AmD 207. 


52. See State v. Dahlem, 37 Wyo. 
498, 263 P 708 (where the point is dis- 
cussed but not decided). 


53. In re Guden, 171 N. Y. 529, 64 
NE 451; State v. Dahlem, 37 Wyo. 
498, 263 P 708. 


109 Okl. 205, 


Review of removal of officers by 
governor generally see Officers § 174. 


54. State v. Dahlem, 37 Wyo. 498, 
263 P 708. 


55. State v. Wagener, 42 La. Ann. 
54,8 S 209. 


56. Phares v. State, 3 W. Va. 567, 
100 AmD 777. 


ee Of constable see infra §§ 86, 
Of deputy see infra §§ 98-100. 


58. Phares v. State, 3 W. Va. 567, 
100 AmD 777. 


Grounds for removal see supra §§ 
37, 38. 


59. Phares v. State, 3 W. Va. 567, 
100 AmD 777. 


Notice and hearing in removal pro- 
ceedings see supra § 41. 

Due process of law generally see 
Constitutional Law §§ 956-1099. 


60. Thomason NG 


Justices, 3 
Humphr. (Tenn.) 233. 


foo", [ot G. Jal 

[§ 49] b. Evidence of Title.°' A sheriff who 
wishes to prove his title to the office must produce 
record evidence;°? but a third person may, in his 
own behalf, prove by parol that the alleged sheriff 
acted as such officer.®° 


[§ 50] c. Evidence of Incumbency.** An order 
of court appointing a person sheriff. is admissible 
to prove that he was sheriff;*® and a sheriff’s offi- 
cial bond is competent evidence to show that he 
was sheriff** and was in office at a particular time.°* 
The fact that a person acted as sheriff at a certain 
time is, as against him, prima facie evidence that 
he was sheriff,°* and proof by reputation that a 
certain person was the sheriff has been held sufficient 
to establish his official character.®® 


[§ 51] d. Estoppel?® To Deny Title or Incum- 
bency.74, Where a person has acted as sheriff, both 
he*? and the sureties on his official bond’® are 
estopped to deny his incumbency and official char- 
acter. 


[§ 52] e. Proceedings to Determine Right to Of- 
fice.7* Jurisdiction of proceedings to try title to 
office or to try actions involving title to office, is 
controlled by constitutional or statutory provisions.‘® 
In a proceeding by quo warranto*® to try the title 
to the office of sheriff, the question is as to the de 
jure title to the office and not as to a de facto office 
or officer.77 Where, in an action by the defeated 
candidate against the successful candidate for the 
office of sheriff, it is alleged that the latter is an 
alien and that he has fraudulently concealed that 
fact from the electors, allegations in the answer of 
facts tending to refute the charge of fraud are 
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material.7§ Ina suit against a sheriff and ex officio 
tax collector to determine his right to hold the office, 
no advantage can be taken of respondent for de- 
clining to make a settlement on terms with which 
he was under no legal obligation to comply.7® One 
appointed as sheriff to fill an unexpired term is 
not estopped to claim that his appointment extended 
to the succeeding term by the fact that he applied 
for the appointment to the succeeding term where 
on such application he stipulates that he waives no 
rights under his former appointment.*° 


Leave to sue. Under some statutes authorizing 
suit to try title to the office to be brought by the 
attorney-general, provisions for obtaining leave from 
a judge are only applicable to suits by private par- 
ties and not to suits by the attorney-general.®? 


Collateral inquiry into right or title. The right 
of a sheriff to his office cannot be collaterally ques- 
tioned by third persons.®? © 


Evidence.*? In proceedings to ascertain whether 
a sheriff is entitled to hold the office, it is incumbent 
on him to prove his eligibility ;** and where a par- 
ty declares that the office is vacant by reason of 
the failure of the incumbent of reélection to qualify 
within the time prescribed, he has the burden of 
proving such allegation.*° Where an appointee un- 
der the law serves only for the unexpired term of 
the deceased sheriff, testimony of members of a com- 
missioners’ court respecting the intent of the court 
in making the appointment was properly exeluded.*® 


[§ 53] f. Proceedings To Protect Possession of 
Office.** A court of equity may, at a suit of a law- 
ful sheriff, in possession of his office, interfere by 


in question had reason to doubt that 
he was a citizen of the United States; 
that relying thereon he had exercised 
the rights of a citizen since arriving 


61. ‘To office of: 73. See infra § 828. 
Constable see infra § 87. 74. Of officer generally see Offi- 
Deputy see infra § 99. cers §§ 221-229, 

Officer generally see Officers § 214. 75. See Officers § 221 et seq. See 
62. Wells v. Caldwell, 1 A. K.|@!S0 Quo Warranto 51 C. J. p 307. 
Marsh. (Ky.) i [a] In Iowa Code (1873) tit 20 ¢ 
Bae etic SA Calawell:eupet! 6 § 3352, providing that, “when sev- 


64. Of office of: 
Constable see infra § 87. 
Deputy see infra § 100. 

65. State v. Crow, 20 Ark. 209. 


66. State v. Crow, supra (where 
the bond contained an admission of 
the appointment). 


67. Brazeal v. Smith, 5 Ala. 206. 


68. Lucier v. Pierce, 60 N. H. 13; 
Brewster v. Vail, 20 N. J. L. 56, 38 
AmD 547. 

69. Hall v. Luther, 13 Wend. (N. 
a) A 

70. Generally see Estoppel 21 C. J. 
p 1052. 

71. Of constable see infra § 87. 


Of deputy see infra § 100. 


72. Ky.—wWells v. Caldwell, 1 A. K. 
Marsh. 441. 


N. Y.—Hall v. Luther, 
491, 


N. C.—Stuart v. Fitzgerald, 6 N. C. 
255. 


Va.— Monteith v. Com., 15 Gratt. (56 
Vaal dz. 


Wis.—Sprague v. Brown, 


13 Wend. 


40 Wis. 
612. 


eral persons claim to be entitled to 
the same office or franchise, a peti- 
tion may be filed against all or any 
portion thereof, in order to try their 
respective rights thereto,” applies al- 
though defendant is not yet in pos- 
session of the office, and the district 
court, and the supreme court on ap- 
peal, has jurisdiction to try a cause 
involving the right to the office of 
sheriff on a petition filed by one 
claimant against another. State v. 
Van Beek, 87 Iowa 569, 54 NW 525, 
43 AmSR 397, 19 LRA 622. 


{b] In Louisiana it is held that a 
suit to contest the right of a sheriff 
to his office should not be brought in 
the adverse claimant’s own name, but 
the remedy of claimant is under the 
“Intrusion Act.” Breaux v. Lejeune, 
25 La. Ann. 364. 


76. See Quo Warranto 51 C. J. p 
307. 


77. State v. Finn, 4 Mo. A. 347. 


78. State v. Van Beek, 87 Iowa 569, 
54 NW 525, 48 AmSR 397, 19 LRA 
622 (where the court accordingly 
overruled a motion to strike out al- 
legations in the answer that defend- 
ant was advised that his father had 
been naturalized before defendant at- 
tained his majority, and never until 
the commencement of the proceeding 


at age, and that he had served in the 
army of the United States). 


79. State v. Reid, 45 La. Ann. 162, 
12 S 189. 


80. Dobkins v. 
A.) 17 SW (2d) 81. 


81. State v. Sanders, 118 S. C. 498, 


Reece, (Tex. Civ. 


110 SE 808 


82. Stokes v. Kirkpatrick, 1 Mete. 
(Ky.) 138; Turner v. Hill, 21 La. Ann. 
543 [foll Gradnigo v. Moore, 10 La. 
Ann. 670] (the question whether a 
person is constitutionally and legally 
a sheriff cannot be determined in a. 
proceeding for an injunction to re- 
strain him from making a levy under 
an execution). 


=“ Generally see Evidence 22 C. J. 
Di. 


84. State v. Andersen, 1 N. J. L. 
3S. L Am D207 cso holding on the 
ground that such proof is peculiarly 
within his power). 


85. Dobkins v. State, (Tex. Civ. A.) 
19 SW (2d) 574 (party alleging that 
the reélected incumbent received no- 
tice of his reélection before his death, 
so that a vacancy for failure to qual- 
ify under Rev. St. [1925] art 6867 
would result, has the burden of prov- 
ing such allegation). 


86. Dobkins ae State, 
A.) 19 SW (2a) 5 


F ot Of officer Rovcits see Officers 
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injunction®® to restrain another person from usurp- 
ing, intruding upon, or exercising the duties of the 
office ;*® but where the person is in lawful posses- 
sion of the office, an injunction will not lie at the 
instance of a former sheriff.®° 


[§ 54] 9. De Facto Sheriffs.° A person who has 
been duly elected sheriff and exercises the duties 
of the office is sheriff de facto, although his bond 
is defective®? or is not executed within the time 
prescribed by law;°* and a sheriff who has properly 
qualified by giving the bond required by statute, 
and who is reélected at the next election, but fails 
to renew the bond, is a de facto sheriff after the 
expiration of the first term.®* So also, although 
the statute makes the election of a defaulter to 
any office of trust or profit void, where a defaulter 
is elected sheriff, and acts as such, he is sheriff de 
facto.°® <A sheriff duly elected as such and exercis- 
ing the duties of the office is a de facto sheriff al- 
though he has not received his commission.?® But 
a person attempting to hold the office of sheriff in 
opposition to the authority of the United States 


88. Injunction generally see In- De facto: 


junctions 32'C. J. p 1. 


89. Bruner v. Bryan, 50 Ala. 522; 
Armijo v. Baca, 3 N. M. 294, 6 P 938; 
Ewing v. Thompson, 43 Pa. 372. See 
also Officers § 1007. 


fal, nns,, .(1) oa, Jawtul sheriff, 
whose office has not been vacated or 
abandoned, although his sureties have 


Sheriff: 


SHERIFFS AND CONSTABLES 


Constable see infra § 88. 

Deputy see infra § 101. 

arte generally see Officers $§ 366-— 
379. 


Authority of see infra § 132. 
Compensation of see infra § 1151. 


ForeC7a-) ol 


and the laws and decisions of the courts of the state 
cannot be regarded as a de facto officer.®? 


Sheriff de jure distinguished.®* A de jure sher- 
iff is one in all respects legally appointed or elected 
and qualified to exercise the office,®® and although 
there may be a question of the validity of an ap- 
pointment, where such appointment is ratified and 
confirmed by the proper agency, the sheriff is not 
a de facto officer of his county.+ 


Collateral attack on acts. The acts of a de facto 
sheriff cannot be attacked collaterally in a proceed- 
ing to which he is not a party.” 


[§ 55] B. Constables’-—1. Election or Appoint- 
ment*—a. In General. Constitutions and statutes® 
make provision for the filling of the office of con- 
stable by election,® or by appointment,’ and an ap- 
pointment by the proper officials confers a good 
title to the office.* A statute prescribing a mode of 
appointment different from that authorized by the 
constitution is void. Where the constitution pro- 
vides for election, a statute providing for appoint- 


[a] In Michigan Const. art 11 § 1, 


providing for the annual election of 
township officers in each organized 
township, including constables, was 
not intended to embrace organized or 
incorporated cities and villages. 
White v. Manistee County, 105 Mich, 
608, 62 NW 653. 
7. See cases infra this note. 


[a] 


been discharged from liability on his 
bond, and a vacancy has been certi- 
fied to the governor and has been 
filled by appointment, may maintain 
a bill in equity against the person so 
appointed, to enjoin him from exercis- 
ing the duties or receiving the emolu- 
ments of the office. Bruner vy. Bryan, 
50 Ala. 522. (2) Where one claiming 
an election as sheriff was commis- 
sioned by the governor, but a suit 
brought to test the validity of the 
election was decided in favor of the 
contestant, and thereupon, pending a 
certiorari, the governor issued an- 
other commission to the latter, an in- 
junction would issue to restrain the 
person last commissioned from inter- 
fering with the office. Ewing v. 
Thompson, 43 Pa. 372. 


90. Dobkins v. Reece, (Tex. Civ. 
A.) 17 SW (2d) 81; Doberstein v. 
Dahl, 181 Wis. 491, 195 NW 416. 


[a] Thus, (1) where one duly ap- 
pointed as sheriff to fill the new term 
to which deceased incumbent had 
been reélected under Const. art 5 § 23 
(Rev. St. [1925] art 2355) had given 
bond, he was a de jure sheriff, and a 
person previously appointed by the 
commissioners’ court had no right to 
resort to the remedy of injunction to 
prevent him from performing the du- 
ties or receiving the emoluments of 
the office. Dobkins v. Reece, (Tex. 
Civ. A.) 17 SW (2d) 81. (2) Where, 
as a result of an unchallenged spe- 
cial election under St. (1921) §§ 7.02, 
7.04, 7.05, defendant obtained a formal 
certificate of election as sheriff to 
succeed plaintiff whose ineligibility to 
succeed himself remained as before 
by constitutional inhibition, defend- 
ant had, on the first of the year when 
a new term of office began, the better 
color of title as well as better title to 
the office of sheriff, and, on coming 
peaceably into possession of the sher- 
iff’s office and of the keys to the coun- 
ty jail, was no mere intruder. Dober- 
een v. Dahl, 181 Wis. 491, 195 NW 
16. 


91. “De facto” 18 C. J. p 453. 


Liability of see infra § 187. 


92. Cooper v. Ricketson, 14 Ga. A. 
63, 80 SE 217. 

93. Crawford v. Howard, 9 Ga. 314; 
La ae 4 Com sie Gratt.«(Cb6) Va.) 


94. Springett v. Colerick, 67 Mich. 
362, 34 NW 683. 

95. Bates v. Dyer, 9 Humphr. 
(Tenn.) 162. 

96. Bailey v. Kennett, 32 Ga. A. 


255, 122 SE 804. 
97. State v. McFarland, 25 La. Ann. 
47. 


98. “De jure:” 

Defined 18 C. J. p 471. 

Distinguished from ‘de facto” see De 
Facto 18 C. J. p 454 note 98 [a]. 
99. Snee v. White, 79 W. Va. 409, 

90 SE 1045. 

1. Snee v. White, supra. 
2. Cooper v. Ricketson, 14 Ga. A. 

63, 80 SE 217. 

2. Cross references: 


City marshal see Municipal Corpora- 
tions §§ 1294-1314. 


Deputy constable see infra §§ 92, 108— 
112, 


Dispensary constable see Intoxicat- 
ing Liquors § 191. 
State constable see States [36 Cyc 852 
et seq]. 
4. Election or appointment of: 
Deputy see infra §§ 92, 110. 
Officer generally see Officers §§ 63-84. 
Sheriff see supra § 7. 
To fill vacancy see infra §§ 78, 79. 
Validity of contract to secure see 
Contracts §§ 375-377. 
5. See constitutional and statutory 
provisions. 


6. See case infra this note. 
generally Hlections 20 C. J. p 46 


See 


In Arkansas Const. art 6 § 16, 
providing for the election of township 
constables by the qualified voters, did 
not operate as a repeal of the mode of 
appointing the town constable of 
Helena, as provided by its charter 
granted by the territorial legislature. 
Helena v. Biscoe, 19 Ark. 417. 
RRQ 


[b] In Ohio Rey. St. § 55%, provid- 
ing for the appointment and compen- 
sation of court constables in probate 
courts of counties having more than 
seventy thousand population, was re- 
pealed by a subsequently enacted 
county officers’ salary law (98 L. p 
89), which provides that the county 
shall allow the probate judge a cer- 
tain sum out of the county treasury 
to pay the salary of all his “deputies, 
assistants, clerks, bookkeepers, and 
other employees as may he neces- 
sary,” the phrase “other employees” 
covering court constables, and the act 
providing for the repeal of all incon- 
sistent acts. State v. Sayre, 31 Oh. 
Cir. Of. 98333 


8 Smith vy. Thursby, 28 Md. 244, 


[a] Adoption of new constitution. 
—The constitution which took effect 
on Oct. 5, 1867, provided for an elec- 
tion of a new mayor and city council 
for the city of Baltimore, which was 
duly held, and the former incumbents 
superseded, on Nov. 18, 1867. It also 
provided that the mayor and city 
council should appoint city consta- 
bles, who should hold their office for 
two years, while under the old con- 
stitution the mayor and council ‘did 
not possess this power of appoint- 
ment. On Oct. %, 1867, the persons 
who were then in office as constables 
were reappointed by the old mayor 
and council, and after Noy, 18, 1867, 
other persons were appointed by the 
new mayor and council to the same 
offices. It was held that the first ap- 
pointment was valid. Smith v. Thurs. 
by, 28 Md. 244. 


9. Levin v. Hewes, 118 Md, 624, 86 
A 233 (under Const. art 4 § 42, pro- 
viding for the appointment of con- 
stables by the mayor and city council 


752 [57 C.J.] 
ment is of no effect.1° Where a statute providing 
for appointment is superseded by a statute provid- 
ing for election, an appointment cannot be legally 
made.‘ A municipal ordinance respecting the elec- 
tion of constables is void when it conflicts with a 
state statute on the subject. 


Time of taking effect. Under an ordinance ap- 
pointing constables, the appointment takes effect, 
it has been held, when the ordinance does, although 
no commission or certificate of appointment has 
issued.?3 


By whom appointment made. * Under some statutes 
providing for the appointment of a constable by 
the mayor and common council without any direc- 
tion as to the mode of appointment, the mayor 
should nominate the constable subject to confirma- 
tion by the council,1* and an appointment by the 
council of one not nominated by the mayor is ille- 
gal.1° Under other statutes providing for the ap- 
pointment by the mayor and city council, the ap- 
pointment is properly made by the mayor and coun- 
ceil by ordinance rather than by the mayor subject 
to confirmation by the council.*® 


[§ 56] b. Number of Constables. The number of 
constables to be elected by municipalities is regulat- 


22. 
23. 


of Baltimore, Acts [1912] e¢ -823 § 1, 
providing for the appointment of con- 
stables by the mayor with the consent 
of the second branch of the council, 
is invalid). 
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See cases infra notes 24, 25. 
See cases infra notes 24-26. 


24. Beacher v. Hart, 1 Root (Conn.) 
135 (constable cannot be chosen after 


[§§ 55-58 


ed by statute, generally with reference to popula- 
tion.'7 <A constitutional provision directing that 
the different counties shall be laid off in districts 
of convenient size and providing for the election of 
constables for the different districts does not limit 
the power of the legislature to increase the num- 
ber.18 Where a statute provides that in cities of 
various populations there shall be the same number 
of constables as there are justices of the peace and 
limits the number of justices without reference to 
a limitation on the number of constables, the legis- 
lative intent is to restrict the number of constables 
to the number of justices of the peace.’ 


[§ 57] c. Time for Election.*° Statutes provid- 
ing for the time when constables shall be chosen** 
must be followed,** ,within the interpretation put 
upon such statutes by the courts,?* as in Conneeti- 
cut,?4 Kansas,25 and Pennsylvania. 


[§ 58] d. Mode and Sufficiency of Election.’’ 
Under statutes prescribing the method of election 
of constables,?® it has been held that in order to 
constitute an election it is necessary that the per- 
son claiming to be chosen should at the time he is 
voted for be presented distinetly to the mind of each 
elector who votes, so that he should know for what 
individual he votes.2® In some jurisdictions the 


re Constables, 7 Pa. Co. 550 (advisory 
opinion). Other decisions construed 
the act so as to become operative on 


the third Tuesday of February, 
1890. English’s Case, 16 Pa. Co. 129; 


the annual town meeting in Decem-|Com. v. Erdman, 11 Pa. Co. 285; In re 

Sevigae. v. Bollam, 182 Ill, 528, 54 ber, except in case of a vacancy in] Constables’ Bonds, 8 Pa. Co. 282; 
ta aie ph i Pes fae ae the office by death or removal). ESS \ uae rae rey ae In 

‘i omfort v. Cumberlan oun- re Tallon, Leip Ofoy, 2 e act 

ty, 23 Pa. Co. 414. pty Stare va Blynny 162) Bane 840; G2 'at Bebr.. 14) tase). hich retesianme 
[a] High constable-—Where bor- ‘ acts inconsistent therewith, repeals 


coughs have been divided into wards [a] 
in accordance with the act of May 14, 
1874, high constables in such_ bor- 


oughs must be elected in accordance 


Act Febr. 27, 1899, § 4, which 
took effect March 8, 1899, providing, 
among other things, that the governor 
shall appoint a marshal of a newly 
created city court whose term of of- 


a prior special charter, providing for 
the election of such oiicers yearly. 
In re Womer’s Bond, 2 Pa. Dist. aoe 
(4) Constables elected on Febr. 

1895, under the act of Febr. 14, gee" 


with the provisions of the act of May 
10, 1878, and they cannot be elected 
by the town council under the author- 
ity of any prior act. Comfort v. Cum- 
berland County, 23 Pa. Co. 414. 


12. State v. McKee, 69 Mo. 504. 

13. Little v. Schul, 118 Md. 454, 84 
A 649. 

14, Loper v. Millville, 53 N. J. L. 


362, 21 A 568. 


15. Loper v. Millville, supra. 

16. Levin v. Hewes, 118 Md. 624, 86 
A 233; Little v. Schul, 118 Md. 454, 
84 A 649. 

17. See statutory provisions. 

[a] Constitutionality of statute.— 


St. (1901) p 686 c 234 § 56, providing 
that in all townships having less than 
six thousand inhabitants only one 
constable shall be elected, is author- 
ized by the constitution. Sanchez v. 
Fordyce, 141 Cal. 427, 75 P 56. 


18. Britton v. Moody, 2 Coldw. 
(Tenn.) 15. 
19. State v. Hamilton, 92 Wash. 


347, 159 P 379 (under L. [1915] p 316, 
it was the intention of the legislature 
that there should be one constable for 
each justice, so that in cities of less 
than five hundred thousand, justices 
being limited in number to five, there 
can be but five constables). 


20. Generally see Elections §§ 86, 
87. 


21. See statutory provisions. 


fice shall commence with the date of 
his commission and who shall hold 
office for two years “and” until his 
successor is elected and qualified in 
view of § 22 of the act providing that 
the first election of marshal shall be 
held in the year 1899, the word “and” 
in § 4 should be read as “or,” so that 
the term of marshal is for two years 
or until his successor is elected and 
qualified at an election in 1899. Starr 
v. Flynn, 62 Kan. 845, 62 P 659. 


26. See cases infra this note. 


{a] Every three years.—(1) There 
can be no election of constables at 
any time other than at the statutory 
period, every three years. Murphy’s 
Case, 19 Pa. Co. 160 (where a borough 
was divided into two wards and the 
court appointed a certain person con- 
stable of the second ward “until his 
successor shall be duly elected,’ no, 
election for constable could be had 
until the statutory time). (2) Thej 
act of Febr. 14, 1889 (Pamphl. L. p 
6; Purdon Dig. p 2457) declares that 
the voters of every borough, town- 
ship, and ward shall, on the third | ¢ 
Tuesday of February next, vote for 
and elect a properly qualified person 


for constable, in each of such dis- 
triets, who shall serve for three 
years. Some of the decisions con- 


strued the words “on the third Tues- 
day of February next” as relating to 
the third Tuesday of February in 
1889, so that the first election under 
the act was to be held on that date, 
In re Weikel’s Bond, 8 Pa. Co, 121; In 


are not entitled to the office as against 
those elected on Febr. 3, 1896. In re 
Allegheny County Constables, LU Bar 
Co. 622. (5) The act of 1895 (BP. L. 
[1895] p 3875), amending the act of 
Febr. 14, 1889, is to be construed as 
meaning that constables were to be 
elected for three years on the third 
Tuesday of February, 1890, and trien- 
nially thereafter, and was intended to 
declare the intent of the act of Febr. 
sage ea Com. v. Benfield, 5 Pa. Dist. 
382. 


Term of office under this act: 
Generally see infra § 74, 
To fill vacancy see infra $$ 78, 79. 


aes Generally see Elections §$§ 16— 
28. See statutory provisions. 


Election and appointment of town 


officers sce Towns [38 Cyc 621 et seq]. 
29. See case infra this note. 
[a] In Maine, under Rev. St. c 5 §§ 
9, 10, providing that at the annual 


town meeting to be held in the month 
of March or April the qualified voters 
in each town shall choose by a major 
vote constables, collectors of taxes, 
and other officers, and that certain of 
the town officers shall be chosen by 
ballot, and all others may be chosen 
by ballot or other method agreed on 
by a vote of the town, to constitute 
an election it is essential that the per- 
son claiming to be chosen shall be 
presented distinctly before the meet- 
ing so that the vote of a town that 


For later cases, developments and changes in the law see Annotations, same title and section number, 


|, preg” ceed ed 7.) 


§§ 58-63] 


county court is the proper judge of the return of 
the election of a constable, and its adjudication 
that a person was elected cannot, while it remains 
in force, be questioned.®°® 


[§ 59] e. Validity of Election. Where the stat- 
utes give notice of the time and place of election 
and of the officer to be elected, an election of a con- 
stable is valid, although the township supervisors, 
by proclamation, called for the election of two con- 
stables, whereas the township was entitled to elect 
only one.*! <A statute declaring that a justice of 
the peace, if one is to be had, must preside at the 
constable’s election is mandatory as affecting the 
legality of the election.*? 


[§ 60] f. Validity of Appointment. Although it 
may be the duty of the county court to lay off the 
county into districts, and, in the appointment of 
constables, to designate their districts, yet an ap- 
pointment of a constable for the county generally is 
not void.** But an order of court appointing a per- 
son constable is void and confers no authority where 
it does not appear that any case existed in which 
the court could by law exercise the power of ap- 
pointing a constable.** 


[§ 61] g. Record and Evidence of Appointment 
or Election. A record of the county court reciting 
that the court appointed a certain person constable, 
he having been elected in a certain district, is suf- 
ficient evidence of an election by the people, and 
not of an appointment by the court;®° and it has 
been held that a statement in the record of the coun- 
ty court that a certain person, having been “ap- 
pointed” constable, came into court and qualified, 
must be understood to mean that he had been elect- 
ed by the people according to law.** But an entry 


whoever should make the lowest bid 
for collecting the tax should be con- 
stable will not authorize the person 


making such bid to perform the du-| stable). 
ied of et pee: Crowell v. Whit- os Aeout avi opens: 


80. See statutory provisions. 29. 


[a] In North Carolina, under 1 
Rev. St. c 24, providing for the elec- 40 
tion of constable by the voters and Z 
that, on the return of such election 
being made under the certificate of 41. 
the judges of the election. the county 
court shall proceed to qualify the per- 39 
son so returned, the court is the|? 
proper judge of the return of the elec- 
tion, and its adjudication that a per- 
son was elected cannot, while it re- 
mains in force, be questioned. Bailey 


Johnson 


stable, 
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defects in official bonds, a record of 
the filing of the bond was sufficient 
evidence of the appointment of a con-|Co. 204. 


Johnson v. Stedman, 3 
{foll Fldred v. Sexton, 5 Oh, 215]. 


[foll Eldred v. Sexton, supra]. 
Of deputy see infra § 94. 
ae Officer generally see Officers §§ 


Of sheriff see supra §§ 9-11. 


42. In re Plymouth Borough Con- 
21 ParCo;) 204; 


[57 C.J.] 753 


on the county court records that a certain person 
was permitted to renew his bond as constable is 
not evidence that such person was duly appointed 
a constable.** Parol evidence that a person acted 
as constable is admissible against him;*°* and it has 
also been held that proof of general reputation and 
acting as constable is competent_evidence on behalf 
of the person claiming to have been constable,*® 
although the township records, where these have 
been properly kept, are the best evidence of such 
ofiicial cliaracter.*° 


[§ 62] 2. Bligibility.4+ At common law,*? and 
by virtue of the express provisions of some constitu- 
tions*® and statutes,*4 residence in the district in 
which he is to serve is necessary to the eligibility 
of a person for the office of constable. And such 
residence has been held essential under particular 
statutes providing that selectmen of towns*? or of- 
ficers of boroughs*® shall be residents of their par- 
ticular districts. Further it may be required that 
candidates for the office of constable shall be quali- 
fied voters of the district.47 


Disqualifications. A mere charge of crime, of 
which one has never been convicted, does not ren- 
der one ineligible for the office of constable at the 
diseretion of a court authorized to select the offi- 
cer.*® Where the statute forbids the reélection of a 
constable who fails on or before a certain day in 
each year “to pay over all moneys collected by him 
to the treasury to which they belong,” the mere 
fact that certain taxes remain uncollected does not 
preclude, it has been held, the reélection of a con- 
stable.*® 


[§ 63] 3. Qualification®°—a. In General. Some 
statutes which require that constables shall qualify 


elected or appointed to serve, In re 
Plymouth Borough Constable, 27 Pa. 


47. See constitutional and statu- 


6 N. J. L.| tory provisions. 


[a] What constitutes one a voter. 
—One a resident and subject to taxa- 
tion in a town is a “‘voter” at the town 
meeting therein, and therefore eligi- 
ble to the office of constable, although 
at the annual assessment next pre- 
ceding the election he was a resident 
of another town, he being the owner 
of real estate in both towns, and as- 
sessed in both. Wilson v. Wheeler, 
55 Vt. 446. See Hutcheson v. Pitts, 
170 Ark. 248, 278 SW 639 (evidence 
sufficient to justify a finding that a 
party was a duly qualified élector). 


Oh. 94 


Stedman, supra 


Anonymous, 


vy. Washburn, 26 N. C. 19. 


81. Sanchez v. Fordyce, 
427215 P56. 

2. Franklin v. Kaufman, 65 Ga. 
260. 


141 Cal. 


33. Chambers v. Thomas, 1 Litt. 
(Ky.) 268, 3 A. K. Marsh. 536. 


64. State v. Briggs, 25 N. C. 357. 


35. Dickson v. Eskridge, 27 N. C. 
411. > 


BG, “Welch Vv. Scott; 27 Nv Cy “725 
McCall v. Fullenwider, 26 N. C. 364. 


87. McRae v. Wall, 24 N. C. 267 
(a bond executed in pursuance of such 
an order and without any other evi- 
dence of appointment as constable 
could not legally be accepted by the 
court and was therefore void). But 
see Merrill v. McMinn, 29 N. C. 344 
(where, under the act of 1844 curing 


12 Mod. 256, 88 Reprint 1304. 
43. See constitutional provisions. 
44. See statutory provisions. 
45. See case infra this note. 


[a] In Massachusetts by St. (1785) 
ec 75 § 2, providing that selectmen of 
a town at the time of their election 
shall be inhabitants of the town, 
without expressly including consta- 
bles, the legislature intended to in- 
clude constables. Barre v. Green- 
wich, 1 Pick. 129. 


46. See case infra this note. 


fa] In Pennsylvania where, un- 
der the act of April 3, 1851 (P. L. p 
$20), electors and residents of the 


borough were only eligible for bor- 
ough offices, a constable in a borough 
which is divided into wards pursuant 
to the act of 1889 (P. L. p 6), must be 
a resident of the ward in which he is 


48. In re Miller, 1 Browne (Pa.) 
349 (where the statute provided that 
the electors should choose eight per- 
sons, of whom the court of quarter 
sessions should appoint four as con- 
stables, and the court had declared 
that they would uniformly appoint 
the highest on the return, unless 
there was either a moral, intelleetu- 
al, physical, or legal inability, a mere 
charge of having committed an in- 
dictable offense, of which the candi+ 
date had not been convicted, was not 
sufficient reason for refusing to ap- 
point him). 


49. Pawlet v. Kelley, 69 Vt. 398, 
38 A 92. 


50. Of deputy see infra §§ 95, 96. 


Of officer generally see Officers §§ 
85-96. 
Of sheriff see supra §§ 13-23. 


(04 [57 Codi] 
within a certain time after their election or appoint- 
ment, failing in which the office is to be deemed va- 
ceant,°1 have been construed as being mandatory;°? 
but other such statutes have been held to be merely 
directory;°* and the mere circumstance that a 
bond was executed after the prescribed time has 
been held not to vitiate it.°* Where, in addition to 
a statutory provision, the constitution provides that 
a neglect to qualify shall be deemed a refusal to ac- 
cept the office, a neglect to take the oath of office 
within the time prescribed by statute must be treat- 
ed as a refusal to accept the office.°®> Under a stat- 
ute requiring a constable to qualify after he shall 
have been notified of his election, the notice contem- 
plated means personal service.°® 


Computation of time. A statute providing for 
the qualifying of a constable by filing his bond with- 
in a prescribed time after his election or appoint- 
ment has been held to mean that the time is to be 
computed after the certificate of election has been 
issued.°? However, a statute, declaring that any 
person shall be deemed to have refused to accept his 
office on his failure to take an oath within a pre- 
scribed time after he receives his commission or 
notice of appointment, does not apply to constables 
where the statute specifically treats the time with- 
in which constables shall take the oath of office.®§ 


Oath.°® In the absence of statutory or constitu- 
tional direction to the contrary,®® the qualifying 
oath required of a constable may be oral.®t A con- 
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ie 
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stable who is reélected to office may lawfully con- 
tinue to serve before he has been sworn in for the 
second term;®2 and a provision in a newly adopted 
constitution requiring all officers to take an oath 
before entering the duties of their office is inappli- 
cable to a constable in office at the time of its adop- 
tion.° A statute requiring county and township 
officers to file a copy of their official oath with the 
town clerk is not applicable, it has been held, to a 
constable.*4 


‘[§ 64] b. Bond**—(1) In General. The purpose 
of statutes, requiring constables to execute bonds 
or enter into recognizances for the faithful dis- 
charge of the duties of their office,*® is to protect 
the town or district against the possible misfeasance 
or nonfeasance of constables in the exercise of their 
duties.°* It has been held that a person elected to 
the office of constable may discharge its duties with- 
out having executed a qualifying bond if it has not 
been required of him or if ‘its execution and deliv- 
ery are delayed for the time being with the consent 
of the selectmen.®® A statute providing for a for- 
feiture by the constable for every process he serves 
before giving bond does not mean that the bond 
must be approved before he may serve process with- 
out incurring a penalty.°® 

[§ 65] (2) Form and Sufficiency.7° While ordi- 
narily a bond substantially complying in form to 
the requirements of the statute,! is sufficient,7? 
a bond exacting conditions not prescribed has been 


51. See statutory provisions. See 
also Franklin v. Kaufman, 65 Ga. 260 
(applying statute). 


[a] In Pennsylvania there is no 
time limit within which a constable 
must enter his bond and qualify, so 
where a candidate elected Nov. 6, 1917 
failed to tender his bond until April 
24, 1919, his failure to enter security 
and qualify before did not create a 
vacancy in office. Smith’s Applica- 
tion, 28 Pay Dist. 978: 


52. State v. Buchanan, 65 Vt. 445, 
27 A 166 (bond). But see Middlebury 
Bank v. Rutland, etc., R. Co., 30 Vt. 
159 (holding that, in order to dis- 
qualify a constable on account of his 
not furnishing bonds, there must be 
not only a demand of bonds by the 
selectmen, but also a peremptory re- 
fusal to let him proceed with his offi- 
cial duties, either in the present tense 
or after a certain limited period of 
indulgence). 


52. Dutton v. Kelsey, 2 Wend. (N. 
Y.) 615 (bond). 


54. See infra § 70. 


55. Little v. Schul, 118 Md. 454, 84 
A 649 (under Const. art 1 § 7, and un- 
der Code [1912] art 20 § 1, the neg- 
lect of a constable to take the oath 
of office within thirty days after his 
appointment deprived him of the of- 
fice). 

56. State v. Caldwell, 310 Mo, 397, 
276 SW 631. 


57. Hutcheson y. Pitts, 
248, 278 SW 6389. 


[a] In Vermont in computing the 
ten days in which the bond, under 
Rev. L. § 2674, should be given by a 
constable, Rev. L. § 26 applies, so that 
the day on which the bond is due is 
excluded. State v. Buchanan, 65 Vt. 
‘445, 27 A 166. 


58. Little v. Schul, 118 Md. 454, 84 


170 Ark. 


A 649 (Code [1912] art 70 § 11, pro- 
viding that an office is forfeited by 
failing to qualify within thirty days 
after receiving commission or notice 
of appointment, does not apply to ap- 
pointment of constables, since art 20 § 
1 requires them to qualify within 
thirty ‘days of their appointment). 


59. Generally see Oaths and Affir- 
mations 46 C. J. p 837. 


60. See statutory provisions. 
61. In re Constables’ Bonds, 16 Pa. 
Co. 93. See Bixby v. Roscoe, 85 Vt. 


105, 81 A 255 (a constable is in au- 
thority under the town by the votes 
of which he is elected, and so is not 
required to subscribe the oath of of- 
fice required by Const. c 2 § 29, of of- 
ficers “in authority under this state’’). 


62. Kelsy v. Wright, 1 Root 
(Conn.) 83. 

63. Stone v. Healy, 5 Conn. 278. 

64 Brunott v. McKee, 6 Watts & 


S. (Pa.) 513. 


65. Bond of: 
Coroner see Coroners § 6. 
Deputy see infra § 96. 
Officer generally see Officers §§ 88-94, 
Sheriff see supra §§ 14-20. 


Bonds generally see Bonds 9 C. J. 

Di. 

Merikeae! on bond see infra §§ 783- 
ite 


66. See statutory provisions. See 
also Franklin v. Kaufman, 65 Ga. 260 
(applying statute). 


[a] In office when statute enact- 
ed.—The provision of St. (1851) ec 94 
§ 2, that no constable should be com- 
petent to serve civil process until he 
should have given bond to the city or 
town for the faithful performance of 
his duties, applied to constables who 


were in office at the time of its pas- 
sage. Whitney v. Blanchard, 2 Gray 
(Mass.) 208. 


67. State v. Buchanan, 65 Vt. 445, 
27 A 166. 
68. Langdon v. Rutland, etc. R. 


Corr Zon Vitae 
69. Stacey v. Graves, 74 Me. 368. 
70. Of bond of: 
Deputy see infra § 96. 
Officer generally see Officers § 90. 
Sheriff see supra § 15. 
71. See statutory provisions. 


72. Magner v. Knowles, 67 Ill. 325; 
Quimby v. Adams, 11 Me. 332; State 
v. Kirby, 9 Mo. 298; Com. v. Sheppard, 
4 PaLJ 180. 


[a] Substantial compliance.—(1) 
A bond conditioned for faithful dis- 
charge of duty “as constable” is a 
substantial compliance, with a stat- 
ute which requires him to give bond 
for ‘faithful performance of his du- 
ties and trust, as to all processes by 
him served and executed.” Quimby 
v. Adams, 11 Me. 332. (2) Under a 
Statute providing that every constable 
shall give bond to the state, condition- 
ed that he will execute all process to 
him directed and pay over all moneys 
received by him, a bond executed by 
a constable, conditioned for the faith- 
ful discharge of the duties of his of- 
fice as constable, is sufficient. State 
v. Kirby, 9 Mo 298. (3) Under a+ 
statute providing that a constable’s 
bond shall be conditioned “for the 
just and faithful discharge by the said 
constable of the duties of his office,” 
a constable’s bond conditioned ‘that 
he shall faithfully execute the said 
office, and perform every duty and 
trust in him reposed,”’ is not void as 
imposing a greater burden than re- 
quired by law. Com. v. Sheppard, 4 
PaLJ 180. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 65-68] 


held void.** <A condition in a constable’s bond that 
he shall execute all writs and process to him di- 
rected does not render the bond open to the excep- 
tion that the condition is beyond the terms required 
by law, since only legally directed writs.must be 
executed.’* In the absence of a statutory require- 
ment it is not necessary that a constable’s bond 
should specify the township for which he was elect- 
ed.75 


Where statute requires security but is silent as 
to its form, the security may be in the form of a 
penal bond to the people;*® but it has been consid- 
ered preferable that it should be in the form of a 
simple agreement, without any penalty, to pay to 
any person who may be aggrieved by the constable’s 
neglect of duty.*7 


Obligee in bond. It is necessary to the validity of 
a constable’s bond that it should name an obligee,‘’ 
and the bond should run to the obligee designated 
by the statute.7® But although the bond names the 
wrong obligee, it is valid as a common-law bond 
when it is voluntarily executed and there is nothing 
in the condition contrary to law,°° and a constable 


may justify his acts under his office, although his. 


sbond does not run to the proper obligee.*! Where 
the statute does not designate an obligee, the bond 
may run to the people of the state,** or “each and 
every person” to whom “the constable shall become 
liable.” 


[§ 66] (3) Amount.*4 The penalty of a con- 
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stable’s bond is usually fixed by statute,*® but a 
bond taken in more than the amount required by 
statute but not extorted colore officii is valid,*®® 
at least for the amount of the statute penalty.** 
A bond not executed in pursuance of a statute is 
not good as a common-law bond**® unless it is con- 
ditioned for the payment of a certain sum of mon- 
ey.°® Where the law does not fix any amount as the 
penalty, a bond in which a reasonable sum is fixed 
as the penalty is not invalid where not given as 
the result of extortion, duress, or any kind of un- 
fairness;9° while on the other hand no limitation 
of liability is necessary to make the bond valid.®! 


[§ 67] (4) Delivery.*? <A constable’s bond is not 
delivered so as to become effective unless it has 
been accepted by some authorized agent of the 
state or the municipality®* or unless in law its ac- 
ceptance can be presumed.°* A city or town clerk 
is an officer to whom a constable may properly de- 
liver his bond in the first instance, the statute not 
designating to whom such bond shall be delivered ;9° 
but it has also been considered that a delivery of 
the bond to the selectmen of the town would be suf- 
ficient.°® 


[§ 68] (5) Approval, Filing, and Recording.®? 
When so required by statute®* the bond of a con- 
stable must be approved by the official or tribunal 
designated by statute, in order that it may become 
effective as a part of his qualifications.°® Where 
the statute provides that the clerk of court in va- 


73. Nottingham v. Giles, 2 N. J. L.| missioners of roads and revenues, for 83. Dutton v. Kelsey, 2 Wend. (N. 
ae Se ee is are oc Pee eee pad Act. Sept. 29, Bae YO 625. 
SB a bond, conditione cts 8 p ), conferring addi- j 
that ‘in all respects whatsoever, he| tional powers upon such commission- rats Of bond of sheriff see supra § 
shall do and execute all services, acts, | ers, they are the proper payees. Hop- ‘ 
and duties appertaining to his office| kins v. Watts, supra. 85. See statutory provisions. 


to the best of his judgment and abil- 


ity” is insufficient). 

74. Musselman v. Com., 7 Pa. 240. 

75. State v. Kirby, 9 Mo. 298. 

76. Peo. v. Holmes, 5 Wend. (N. 
Md LOL 

77. Peo. v. Holmes, supra. See 
Fellows v. Gilman, 4 Wend. (N. Y.) 


414 (an instrument in writing under 
seal, entered into by a constable and 
sureties, whereby they “jointly and 
severally agree to pay to each and ev- 
ery person such sum or sums of mon- 
ey as the said constable shall become 
liable for on account of any execution 
which shall be delivered to such con- 
stable for collection,” is good and 
complies with the requirements of an 
act incorporating a village, prescrib- 
ing that constables shall, before they 
enter upon the duties of their respec- 
tive offices, give ‘‘such security for 
the faithful performance of the trust 
reposed in them as the major part of 
the trustees of the village for the time 
being shali deem sufficient”). 


78. Roberts v. Parlin, 81 Ill. 230. 
79. Middletown Tp. v. McCormick, 
N. J. L. 500; Woolwick Tp. v. For- 


3 

6st, 2° N.. Ji 1D 115; Davis v. Kruger, 
4 BE. DeeSmith \CNe Yeo) 3005. Davis: Vv. 
Haffner, 2 AbbPr (N. Y.) 187. 


[a] In Georgia (1) Code (1863) 
§ 445 is so altered by Code (1873) § 
473 that, instead of requiring the 
bonds to be payable to the justices of 
the inferior court and to be approved 
by them, the bonds were required to 
be payable to and approved by the 
ordinary. Hopkins v. Watts, 141 Ga. 
345, 80 SE 1001. (2) Since the pas- 
sage of Act Dec. 3, 1880 (Acts [1880] 
p 508), establishing a board of com- 


{b] In Illinois (1) a bond is prop- 
erly executed to the county court 
which succeeded to all the power, ju- 
risdiction, and authority of the coun- 
ty commissioners’ court. Long v. 
Scott County Ct., 27 Dll. 384. (2) A 
bond, made to “Samuel S. Gilbert, 
County Judge, George A. W. Cloud and 
George Judd, Justices, of the county 
of Macoupin,” is invalid, since the 
court cannot presume that the judge 
and justices of the peace named in 
the bond constitute the county court. 
Boice v. Gilbert, 29 Ill. 527. 


[c] In Massachusetts (1) a bond 
in cities other than Boston should run 
to the city, and not to the treasurer. 
Farr v. Rouillard, 172 Mass. 303, 52 
NE 443. (2) A bond in the city of 
Boston is properly made to the treas- 
urer of the city. Tracy v. Goodwin, 
5 Allen (Mass.) 409. 


80. Farr v. Rouillard, 172 Mass. 
303, 52 NE 443 (bond running to the 
treasurer of a city instead of to the 
city). 


[a] Naming wrong person as gov- 
ernor.—A bond, given to A, governor 
of Tennessee, and his successors, for 
the faithful performance of his official 
duty, is valid, although in fact B was 
at the time the governor of the state. 
Petey v. Tipton, 4 Hayw. (Tenn.) 

16. 


aes v. Reed, 2 Oh. 409. 


o. v. Holmes, 2 Wend. (N. 
at Ser O82 (‘The bond of a consta- 
ble may be given to the people, though 
it is not deemed necessary that it 
should be thus executed, as intimated 
in Warner v. Racey, 20 Johns, (N. Y.) 
74’). 


a 


86. , Quimby v. Adams, 11 Me. 332. 
See Bagby v. Chandler, 9 Ala. 770 
(where the court said that this view 
rendered it unnecessary to consider 
whether the judge of the county court 
had a discretion to require a bond in 
certain cases with a penalty larger 
than that prescribed by the statute). 


87. Bagby v. Chandler, supra. 

88. See supra § 65. 

89. Roberts v. Parlin, 81 Ill. 230. 

90. Williams v. Golden, 10 Nebr. 
432, 6 NW 766 [foll Noble v. Himeo, 
12 Nebr. 193, 10 NW 499]. 

91. Noble v. Himeo, supra. 


92. Of bond of: 
Officer generally see Officers § 92. 
Sheriff see supra § 17. 


93. Braddy v. Shirley, 23 N. C. 597 
(bond, made payable to the state, tak- 
en by a person not authorized by law 
to take it, was void for want of de- 
livery). 


94 See Braddy v. Shirley, supra. 


95. Stacey v. Graves, 74 Me. 368; 
nie v. Buchanan; 65 Vt. 445, 27) JA: 


96. State v. Buchanan, supra. 

97. On bond of: 
Officer generally see Officers §§ 92, 93. 
Sheriff see supra § 17. 


98. See statutory provisions. 
99. Com. v. Ross, 5 Pa. Co. 593. 
{a] Thus, where Act April 8, 1851 


§ 5 provides that the court of quarter 
sessions shall approve the township 
constable’s bond, an approval by the 
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eation shall approve the bond, but does not desig- 
nate a particular mode of approval, the receipt of, 
the indorsement on, and filing of, the bond by the 
clerk is sufficient evidence of his approval,' and 
although the statute further provides that the court 
at the next term shall approve or reject the bond 
taken by the clerk in vacation, its failure to do so 
does not invalidate the bond. Where the statute 
provides that a judge’s certificate that the constable 
has given bond shall be sufficient evidence of such 
officer’s right to aet, such certificate executed in 
pursuance of the statute is sufficient evidence that 
the bond has been approved.? In the absence of 
statutory direction to the contrary, the approval of 
the bond need not be made in writing,* or in open 
court,® or a matter of record.® 


Filing. A statute providing that the official bonds 
of all county and township officers shall be filed 
and recorded in the office of the county clerk’ in- 
eludes, it has been held, the official bond of a con- 
stable.§ 


[§ 69] (6) Amendment. In a case where a con- 
stable’s bond is in proper form, and recites his elec- 
tion, but by a clerical error the name of his surety 
is inserted in the condition, the court may grant, 
it has been held, a rule to amend the bond by sub- 
stituting the name of the constable.® 


[§ 70] (7) Validity.t° A constable’s bond is not 
void because it is not given until after he has com- 
menced the discharge of his official duties,1? or 
until after the time allowed by statute in which 
to qualify.1?2, But a bond, extorted from the con- 
stable and his sureties under color of office, but with- 
out lawful authority, as a condition precedent to 


county treasurer is not’ sufficient. 


Com-iv., Ross) Pas Co: 593: 


{[b] High constable of borough is 
in no way a court or county officer, 


15. 
94, 
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Of sheriff see supra § 20. 
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his remaining in office, is void.1? Where the ap- 
i 5 ? c : 

pointment of a constable is void, the bond taken 

under it is also void.!* 


[§ 71] (8) New or Additional Bond.'® Statutes 
sometimes provide that in case of the death, removal, 
or insolvency of the sureties, or for other cause, the 
constable, at the risk of a vacancy in office, shall 
give new or additional security within a prescribed 
time.t® Where the statute provides that a county 
court may require a constable to show cause why a 
new bond should not be given, the statute must be 
followed,!* and an order of the court not entered in 
pursuance of the statute is void.'® 


[§ 72] (9) Effect of Removal of Constable. A 
constable’s official bond is not vacated or rendered 
void by his temporary removal from office,+® but cov- 
ers his official conduct after his reinstatement in 
office as well as before the suspension of his fune- 
tions.?° ~ 


[§ 73] ¢. Record?! and Evidence’? of Qualifica- 
tion.2* The qualification of a constable should be 
noted by the proper officer in his book of record.?# 
An entry on the record of a town meeting that a cer- 
tain candidate for the office of constable was “de- 
clared elected and sworn” sufficiently indicates that 
such person was sworn.” 


[§ 74] 4. Term of Office, Holding Over, and Va- 
cancies—a. Term of Office.2® Ordinarily the term 
of office of constable is fixed by constitutional or 
statutory provision.?7 


Commencement of term. Constitutions and stat- 
utes ordinarily provide for the commencement and 


[a] In Pennsylvania (1) act of 
Febr. 14, 1889 (P. L. p 6) provides 
“that the qualified voters of every bor- 
ough and township, and when a bor- 


and his bond cannot, like that of a 
township constable, be approved by 
the court of quarter sessions. In re 
PL ae eel High Constable, 16 Pa. 
Co. 90. 


1. Jones v. State, 7 Mo. 81, 37 AmD 
180. 


2. Jones y. State, 


3. Seaman v. Dufphey, 
Pe CAlay L59. 


4 Quimby v. Adams, 11 Me. 332. 


5. Seaman vy. Dufphey, 4 Stew. & 
P. (Ala.) 159. 


supra. 
4 Stew. & 


6. Seaman v. Dufphey, supra. 
7. See statutory provisions. 
8. 30 Wash. 611, 


State v. Yourex, 
71 P 208. 


9. Matter of Bransby, 1 WklyNC 
(Pa.) 326. 

10. Of bond of: 
Deputy see infra § 96. 
Sheriff see supra § 18. 

11. Dickens v. State, 
(Ind.) 358. 


12. Dutton v. Kelsey, 2 Wend. 
Y.) 615; Westerhaven vy. Clive, 5 
136. 


13. Woolwick Tp. v. Forest, 2 N. J. 
Gy oly, 


14. Little v. Powell, 24 N. C. 275; 
Little v. Wall, 24 N. C. 272. 


7 Blackf. 


(N. 
Oh. 


Discharge of sureties by giving new 
bond see infra § 822. 


16. See statutory provisions. 


17. Sheeley v. Wiggs, 32 Mo. 398 
(under Rev. Code [1855] p 346, the 
county court has no power to require 
a constable to give a new bond be- 
cause the penalty in the bond previ- 
ously given is, in the estimation of 
the court, insufficient). 


18. Sheeley v. Wiggs, supra. 
19. Removal see infra §§ 82-85. 
20. U.S. v. Bill, 24 F. Cas. No. 14,- 


594, 2 Cranch C. C. 518. 


21. Generally see Records 53 C. J. 
p 601. 

“ie Generally see Evidence 22 C. J. 
p . 

23. Evidence of qualification of 


sheriff see supra § 23. 


24. Johnson vy. Stedman, 3 Oh. 94 
(township clerk). 
25. Com. vy. Sullivan, 165 Mass. 


188, 42 NE 566. 
26. Of deputy see infra § 97. 


Of officer generally see Officers §§ 
97-116. 


Of sheriff see supra §§ 24, 25. 
warn filling vacancies see infra §§ 78, 


27. See constitutional and statuto- 
ry provisions. 


ough is divided into wards, of every 
ward in the commonwealth of Penn- 
sylvania, shall on the third Tuesday 
of February next and _ triennially 
thereafter, vote for and elect a prop- 
erly qualified person for constable, 
who shall serve for three years’’} but 
these provisions are not applicable to 
the city of Philadelphia. Com. vy. 
Clipsham, 16 Pa. Super. 50; In re 
Barr, 8 Pa. Co. 64. , (2) Act of June 
26, 1895, which is supplementary to 
the act of Febr. 14, 1889, does not ap- 
ply to the city of Philadelphia. In re 
Lieber, 13 Pa. Dist.177. (3) The high 
constable named in the act of .1878 
is a constable within the meaning of- 
the act of 1889 and is elected for three 
years under the latter act. Com. v. 
Atticks, 16 Pa. Co. 147. (4) Act April 
15, 1834 § 81, providing for the term 
of constable at one year, is repealed 
by Act of 1889 §§ 1, 2. In re Green 
Tp. Constables) 109 Pa. (Cok 28 icon) 
An incumbent cannot claim a greater 
term than three years, and a reélec- 
tion during the term after a resigna- 
tion was ineffectual to prolong the 
term. In re Burrell Tp. Constable, 
11 Pa. Co. 436. (6) Acts of 1889 and 
1895, fixing the terms of constables at 
three years, are not unconstitutional 
on the ground that the acts are local 
in character. In re Allegheny Coun- 
ty Constables, 17 Pa. Co. 622. (7) 
Time for first election under the act 
of Febr. 14, 1889 see supra § 57. (8) 
Term of office under appointment to 
fill vacaney see infra § 78. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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expiration of the term of office of constable.28 Un- 
der some statutory provisions, the term commences 
at the date of qualification, and not at the date oF 
election.”° 


Changing term of office. As in the case of public 
officers generally,*°° while the term of office can be 
altered by the legislature either where the office is 
not a constitutional one*! or where the term is not 
fixed by the constitution creating the office,3? the 
term otf office cannot be altered by the legislature 
where it is fixed by constitutional provisions.*® 
Where the office of constable is not established by 
the constitution, the legislature may shorten the 
term of an incumbent,** or abolish the offiee.** 


[§ 75] b. Holding Over.?* Constitutions and 
statutes sometimes provide that a constable shall 
hold office until his successor shall be chosen and 
qualified.2* Notwithstanding a determination at an 
annual town meeting that the number of constables 
shall be three, the election of only two ousts all of 
the constables elected for the preceding year, and 
although the number then chosen was three, no one 
of them can hold over on the pretense that no per- 
son is chosen in his place.?8 Where a constable at 
the close of his term turns over to a person holding 
a certificate of election his badge, pistol, and hand- 
cuffs, and aecepts from such person an appointment 
as deputy, and takes the oath and thereafter acts 
as such, he thereby surrenders and abandons the 
office,?® and cannot thereafter claim that he was 
holding over after his term.*? 
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On abolition of office.#t Where there are two con- 
stables in a township having a certain population, 
and a statute is enacted providing that in townships 
of such population there shall be but one constable, 
the effect of such statute is to abolish the two pre- 
viously existing offices and to create a new office 
which ean be filled only by election or appointment, 
and consequently neither of the constables then in 
office is entitled to hold over after the expiration of 
his term.*? 


[§ 76] ce. Vacancies**—(1) In General. Consti- 
tutions and statutes may enumerate the circumstane- 
es under which the office of constable shall be deemed 
vacant.+4 Under some statutes*® and by judicial 
decision*® a vacancy occurs when there is a failure 
to elect a constable or the constable elect faiis to 
qualify ;** and a vacaney may also result from the 
constable’s resignation,*® removal from office,#? sus- 
pension,®® or abandonment of the office.*? 


Power of court to declare vacancy. The power of 
a court to declare the office vacant depends on the 
authority given by constitutional or statutory pro- 
visions,°? and where the court’s only power is to 
require the constable to show cause why a new bond 
should not be given, the law must be strictly pur- 
sued,°? and an order peremptorily requiring a new 
bond and thereafter declaring the office vacant with- 
out an order to show cause is absolutely void.*4 


Necessity of declaration. While under some stat- 
utes requiring residence in the district as a prereq- 


28. See constitutional and statuto-, April, 1878. Matter of Constables’; cham, 33 N. C. 436; State v. Wilroy, 
ry provisions. eect, oe aidan (ea) onre ) S2EN iC. 329. 
rere the legislature of 1 ' 
[a] In Pennsylvania (1) the term] Crawford & M Dig. § 8071, fixed the Pra rime mia PNB SE ONS ES 
of office of constable in any township | tenure of certain officers after chang- 3 
is fixed by the act of April 15, 1834,| ing the time of holding general elec- 39. ‘Abandonment see infra § 80. 


and in Westmoreland County begins 
on the second Monday of May. In re 
Constable’s Bond, 5 Pa. Dist. 185. (2) 
The term of office of constables of 
Bradford County begins on the first 
Monday of May under Act April 15, 
PeSAS SS ete. 108 (CP. ly sp 1556), and 
the acts of March 10, 1875 (P. L. p 
6) and June 4, 1879 (P. L. p 94) have 
no application. In re Constables, 11 
Pa. Dist. 422. 


29. See case infra this note. 


[a] In Tennessee, under Act (1835) 
e.1 § 12, providing that on return of 
the result of the election to the coun- 
ty court the court shall qualify the 
constable elect “after which the said 
constable, or constables, shall enter 
upon the duties of the office of con- 
stable,’ the term began from the date 
of qualification. State v. Parchmen, 
3 Head 609. 


30. See Officers §§ 106-109. 

Sl. In re Allegheny County Con- 
Sic sane 1 Pawo. 6272. 

‘al Extension of term.—(1) The 


term of a borough constable elected in 
February, 1908, extended by the sched- 
ule to the constitutional amendment 
of 1909 to the first Monday of Decem- 
ber, 1911, is, after the borough’s in- 
corporation under the act of May 23, 
USSo (LeeLee pl ein. INvOy a Cley of 
the third class, further extended to 
the first Monday of December, 1913, 
bys Act June 21h. 19d $s 1, Ges Tey p 
1102). Gomi Vv.) Grege, 21 Pa. Dist, 
725. (2) Constables of Westmoreland 
County whose terms of office would 
have “otherwise expired” on the sec- 
ond Monday of May, 1877, were, by 
the act of March 10, 1875, continued 
in office until the first Monday of 


tions, by providing that terms shall 
begin on the ist day of January fol- 
lowing the election, the two-year term 
of the constable then holding office 
provided for under Const. art 7 § 47 
continued until January 1, although 
his successor was elected in October. 
Hutcheson,v. Pitts, 170 Ark. 248, 278 
SW 639. 


32. Inre Allegheny County Consta- 
bles, 17 Pa. Co. 622. 

33. Little v. Schul, 118 Md. 454, 84 
A 649, 

34. Com. v. Benfield, 5 Pa. Dist. 
382. j 

35. See infra § 89. 

36. 


By officer generally sce Officers 
§§ 110-116. 


By sheriff see supra § 26. 
On filling vacancies see infra §§ 78, 
9. 


37. See constitutional and statuto- 
ry provisions. 


{a] In North Carolina (1) Const. 
(1875) art 4 § 25, providing that va- 
cancies in offices provided by the ar- 
ticle shall be filled by appointments 
by the governor and “‘all incumbents 
of said offices shall hold until their 
successors are qualified,’’ does not em- 
brace the office of constable. State v. 
McLure, 84 N. C. 153. (2) Under the 
act of 1833, providing that constables 
should be elected at any time within 
one month preceding the first county 
court after January of each year and 
should qualify to act for one year, a 
constable’s term did not expire one 
year from the day on which he quali- 
fied, but expired as soon as his suc- 
cessor qualified. Ferrand y. Bur- 


40. Peo. v. Davidson, 2 Cal. A. 96, 
83 P 159 (holding further that there 
was no error in admitting in evidence 
the certificate of appointment of the 
former constable as deputy, although 
the oath subscribed by him errone- 
ously described the office). 


41. Right of legislature to abolish 
see infra § 89. 


42. Peo. v. Davidson, 2 Cal. A. 96, 
Souk ad pie 


43. In office of: 
Deputy see infra § 97. 
ee generally see Officers §$§ 117— 
Sheriff see supra §§ 27-30. 

44. See constitutional and statu- 
tory provisions. 

45. See statutory provisions. 


[a] Statute applied.mWhere, un- 
der Code § 1328, the election to choose 
a constable was void because the jus- 
tice of the peace did not preside at 
the entire election, Code § 465, provid- 
ing that a vacancy exists when there 
is a failure to elect a constable, ap- 


piles: Franklin v. Kaufman, 65 Ga. 
46. King v. McLure, 84 N. C. 158. 
47. See supra §§ 63-73, 
48. See infra § 80. 
49. See infra § 80. 
50. See infra § 81. 
51. See infra § 80. 


52. Sheeley v. Wiggs, 32 Mo. 398. 
Sheeley v. Wiggs, supra.. 
Sheeley v. Wiggs, supra. 
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uisite to the holding of the office®> the removal of 
a constable to another town with the intent to re- 
main there vacates his office, under other statutes 
the mere fact that a constable removes his residence 


out of the voting district for which he was elected 


does not create in itself a vacancy in office.°® Un- 
der a constitutional provision declaring that no 
person shall hold more than one lucrative office at 
the same time,°* an acceptance by a constable of 
the office of deputy sheriff ipso facto vacates the 
office.°’ But the office of constable is not ipso fac- 
to vacated, it has been held, by the incumbent’s 
going into military service as a conscript.®® 


_[§ 77] (2) Filling Vacancies®°—(a) In General. 
Unless there is a vacancy in the office of constable®? 
there can be no appointment®? or election®® for the 
purpose of filling a vacancy. 


[§ 78] (b) By Appointment. Ordinarily it is 
provided by the constitution or statute that a va- 
eancy in the office of constable shall be filled in the 
first instance by an appointment by a designated 
officer or tribunal.°+ Under some statutes, on the 
failure to elect a constable on account of the ille- 
gality of the election, there cannot be a new elec- 
tion, but the vacancy must be filled by appointment 
as prescribed by statute.°° The statutory power 
given a county court by statute to appoint a con- 


55. Barre v. Greenwich, 1 Pick. { additional law 
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judge, an 
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stable to fill a vacancy®® has been held to be a spe- 
cial power,®? and the statute must be followed ;°* 
hence an appointment by a court is void where the 
requisite number of justices required by statute is 
not present ;®® but the fact that the statute provides 
that the appointment shall be by the next county 
court does not prevent an appointment at a subse- 
quent term if the requisite number of justices was 
not present.7° Where, by statute, a justice of the 
peace under certain contingencies has the right to 
appoint a constable to fill a vacancy,’ the death of 
the justice in no way affects the appointment.*? 


Term of office.??’/2, The particular statute author- 
izing his appointment**® controls as to the term of 
office of a constable appointed to fill a vacancy.‘ 
While a general statutory provision declaring that 
an appointee on filling a vacancy in an elective office 
holds office until the next general election’® has been 
held applicable to an appointee to fill a vacancy in 


the office of constable,“* under some statutes the’ 


appointee holds for the unexpired term of his pred- 
ecessor.*? 


Holding over.7* A general statutory provision 
continuing a constable in office until a successor shall 
have been chosen and qualified,*® has been applied 
in the case of a constable appointed to fill a vacan- 
ey.°° A statute providing that an appointee to fill 


order , township, and, when a borough is di- 


(Mass.) 129 (this is true, although 
the towns are not situated such a dis- 
tance apart as to render it impossible 
for a resident in one to perform the 
duties of constable in the other). 


56. Johnson v. State, 27 Ga. A. 
679, 109 SE 526; In re Lumber City 
Borough’ s Constable, 42° Ba. Co. 195: 


57. See Officers §§ 46-55. 


58. State v. Slagle, 115 Tenn. 336, 
89 SW 326 (in such case the court 
may summarily declare the office of 
constable vacant and appoint a per- 
son to fill the vacancy). 


59. In re Bradshaw, 60 N. C. 379. 


60. In office of: 


Officer generally see Officers §§ 121- 
128. 


Sheriff see supra §§ 28-30. 


Eligibility and qualifications of 
constable see supra §§ 62-73. 


61. What constitutes vacancy see 
supra § 76. 


62. Pierce v. Jones, 26 N. C. 326; 
State v. Wiggins, 26 N. C. 273; State 
v. Briggs, 25 N. C. 357; State v. Light- 
foot, 24 N. C. 306 (all holding that 
the county court cannot appoint a 
constable except in case of a va- 
eancy); In re Lumber City Borough’s 
Constable, 42 Pa. Co. 195. 


63. In re Burrell Tp. Constable, 11 
Pa. Co. 436. 


64. See constitutional and statu- 
tory provisions. 


[a] High constable——Where the 
president judge of the court of quar- 
ter sessions appoints a high constable 
on the petition of citizens of a bor- 
ough, and later on the same day the 


additional law judge, without knowl-' 


edge thereof, appoints another as 
high constable on a petition presented 
by other citizens, and subsequently 
this appointment is revoked and a pe- 
tition is presented by four mem- 
bers of the council praying appoint- 
ment of the person named by the 


of the quarter sessions refusing this 
petition and confirming the appoint- 
ment first made will not be reversed 
on appeal. In re Marcus Hook Con- 
stable, 69 Pa. Super. 237. 


65. Franklin v. Kaufman, 65 Ga. 
260 (county commissioners cannot 
call a new election). 


66. See statutory provisions. 
67. State v. Powell, 24 N. C. 275. 
68. State v. Powell, supra. 


69. State v. Powell, supra; 
Vv.) Wall, 24 IN. C) 272: 


70. McRae v. Wall, 24 N. C. 267. 
71. See statutory provisions. 


72. Burke v. State, 27 Ga. A. 314, 
108 SE 119. 


7214. In general see supra § 74, 
73. See statutory provisions. 


74 Starr v. Flynn, 62 Kan. 845, 62 
P659° 


[a] Newly created  office.—Act 
Febr. 27, 1899 § 4, which took effect 
March 8, 1899, providing, among other 
things, that the governor shall ap- 
point a marshal of a newly created 
city court whose term shall commence 
with the date of his commission and 
who shall hold office for two years 
“and’ until his successor is elected 
and qualified, in view of § 22 of the 
act, providing that the first election 
of marshal shall be held in the year 
1899, the word “and” in § 4 should be 
read as “or,” so that the term of mar- 
shal is for two years or until his suc- 
cessor is elected and qualified in the 
election of 1899. Starr v. Flynn, 62 
Kan. 845, 62 P 659. 


75. See Officers § 128. 


76. State v. Comer, 7 Oh. Cir. Ct. 
258, 4 Oh. Cir. Dec. 585. 


77. See cases infra this note. 


[a] In Pennsylvania (1) act of 
Febr. 14, 1899 provides “that the 
qualified voters of every borough and 


State 


vided into wards, of every ward . . 
shall on the third Tuesday of Febru- 
ary next, and triennially thereafter, 
vote for and elect a properly quali- 
fied person. for constable, in each of 
said ‘districts, who shall serve for 
three years.” (2) Act of April 15, 
1834 provides that “in the event of a 
vacancy in the Office . it shall be 
the duty of the court to appoint some 
other respectable person! #.6 4s.ate 
serve as constable until the next an- 
nual election and until a successor be 
appointed.” (3) Act of 1889 does not 
repeal the act of 1834 in so far as 
allowing an appointment by the court 
of quarter sessions, and an appointee 
serves the unexpired term of three 
years (In re Sadbury’s Constable, 3 
Pa... Dist. 589) (4) but does repeal 
the act of 1834 in so far as there can 
be no annual election to fill a vacancy, 
but an appointee serves the unexpired 
term of his predecessor (In re Sad- 
bury’s Constable, supra; In re Tyson, 
2) Pas Dist. 633,013 bas Con 22 eines 
English, 16 Pa. Co. 129; Falls Blec- 
tion, 14 Pa. Co. 289). (5) Act of 1834 
is not repealed by the act of 1889 in 
so far as it provides for an appointee 
to serve only until the next annual 
election. In re Dauphin Borough 
Constable, 4 Pa. Dist. 35; In re Davis, 
3) Pa, Dists 627,27 Kulp.355 mere 
Green Tp. Constable, 11 Pa. Co. 287; 
Rudy’s Case, 9 Pa. Co. 467. (6) Acts 
of 1889 and of June 26, 1895 do not 
apply to the city of Philadelphia, and 
an appointee to fill a vacancy holds 
office only until the next general 
election. In re Lieber, 13 Pa. Dist. 
177, 29 Pa. Co. 609. (7) Time for first 
election under act of 1889 see supra § 
67. (8) Term of office under act of 
1889 in general see supra § 74. (9) 
Right to fill vacaney by election un- 
der act of 1889 see infra § 79. 


78. In general see supra § 75. 
79. See statutory provisions, 


80. Hammondsport Law, etc., As- 
soc. v. Knizell, 43 Misc. 505, 89 NYS 
534, 


——————S ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 78-83] 
a vacancy shall be qualified to act until the next 
election of constables*! has been held to mean not 
only until the election, but also until the successor 
qualifies... Under a statutory provision providing 
that on the happening of a vacancy a certain board 
shall appoint a person to fill the vacancy until a sue- 
cessor is appointed and qualified,** a constable who 
is elected his own successor, but who does not qual- 
ify, holds over until his successor is qualified.’* 


[§ 79] (c) By Election. Provision may be made 
for filling vacancies in the office of, constable at 
a general or special election.8® Under some stat- 
utes there can be no election for the purpose of fill- 
ing a vacancy in the offiee of constable, but a vacan- 
cy can be filled by appointment only.®*® 


Term of office.** Under some statutes a constable 
elected to fill a vacancy serves for the full term of 
constable provided by the constitution.®® 


[§ 80] 5. Resignation, Abandonment, Forfei- 
ture,*®° Suspension, or Removal—a. In General. 
Where a constable at the close of his term turns 
over to a person holding a certificate of election his 
badge, pistol, and handcuffs and accepts from such 
person an appointment as deputy, and takes the 
oath and thereafter acts as deputy, such acts con- 
stitute an abandonment of the office of constable.®° 


[§ 81] b. Suspension.®t Under a statute provid- 
ing that when any indictment shall be filed against 
a county or township officer for incompetency, cor- 
ruption, gross immorality, criminal conduct amount- 
ing to a felony, malfeasance, misfeasance, or non- 


81. See statutory provisions. 

82. State v. Wilroy, 32 N. C. 329. AS 
83. See statutory provisions. ae. 
84. Miller v. Burger, 2 Ind. 337. 369. 
85. See constitutional and statu- 89. 


tory provisions. eers §§ 129-211. 
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holds the office for three years. 
Green Tp. Constable, 11 Pa. Co. 287. 


In general see supra 8 74. 
State v. Clark, 1 Head (Tenn.) 3. 


Of officer generally see Offi- 


[57 C.J.] 759 


feasance in office, the phrase “criminal conduct 
amounting to a felony”®? is applicable to personal 
acts not connected with the office of constable,®* 
so that a constable may be suspended pending an 
indictment against him for murder,®* but such stat- 
ute has been held not to authorize a suspension for 
the violation of a statute prohibiting the transpor- 
tation of intoxicating liquors from another state.®° 
It has been held that on an affidavit stating that a 
constable has dismissed a peace warrant, and has 
received a certain sum for his services, he may be 
suspended from office without notice, and ruled to 
show cause why an attachment for contempt should 
not issue.°®® 


[§ 82] c. Removal®’—(1) In General; Power To 
Remove. While provision may be made by consti- 
tution or statute®®’ for the removal, for cause, of 
a constable by designated officials or tribunals,°®® 
it has been held that even in the absence of such 
provisions, a county court authorized by the con- 
stitution to appoint a constable has the power to 
remove him for cause.t Where, under a city char- 
ter, constables form part of the city police force, 
they are within the protection of an act prohibiting 
the removal of police officers of cities except for 
cause and after trial,? but a constable who was not 
legally appointed cannot avail himself of the pro- 
visions of such an act.? 


[§ 83] (2) Grounds for Removal. The causes 
for the removal of a constable usually are enumer- 
ated in the constitutions and statutes.° A constable 
may be removed for misconduct while in the exercise 


In re 2 Woper v: Millville; 53°N. J. ds 
362, 21 A 568. See also Municipal Cor- 
porations § 1347 et seq. 


Loper v. Millville, supra. 
4. Of deputy see infra § 97. 


Of officer generally see Officers §§ 
147-159. 


Of sheriff see supra §§ 37, 38. 


5. See constitutional and statutory 
provisions. 


{a] Time of special election.—Un- Of sheriff see supra §§ 31-33. 
der Code § 401, empowering the sher-| 90, Peo. v. Davidson, 2 Cal. A. 96, 
iff on the happening of a vacancy to] g3 p 159, 
open and hold an election on ten days’ 
notice to fill the vacancy, the election 91. Of officer generally see Officers 


may be held on the same day and at 
the same time with the general elec- 
tion for the governor and members 
of the general assembly. Beasley v. 
Ferriss, 1 Lea (Tenn.) 461. 


86. See cases infra this note. 


[a] In Pennsylvania.—(1) Act of 
1834 § 109 provides that in case of a 
vacancy the court of quarter ses- 
sions shall appoint a person “to serve 
as constable until the next annual 
election.” (2) Act of Febr. 14, 1889 
provides that the qualified voters of 
every borough and township, and 
when a borough is divided into wards, 
of every ward, shall on the third 
Tuesday of February next, and trien- 
nially thereafter, vote for and elect 
a constable who shall serve for “three 
years.” (3) Act of 1889 repeals act of 
1834 in so far as there can be no elec- 
tion to fill a vacancy, but an appoint- 
ment may be made, and the appointee 
serves for the unexpired term of his 
predecessor. In re Sadbury’s Con- 
stable, 3 Pa. Dist. 589; Tyson’s Case, 
TLE Distssose., lorea Comszl2Z in re 
Beaver Falls Election, 14 Pa. Co. 289. 
(4) Act of 1889 does not entirely re- 
peal the act of 1834, and a constable 
elected at an ‘annual election” to suc- 
ceed an appointee under a vacancy 


[57 C. J.—34] 


§§ 142-144. 
Of sheriff see supra § 34. 


92. See statutory provisions; 
Officers §§ 142, 147-159. 


93. Jones v. State, 104 Ark. 261, 
149 SW 56, AnnCas1914C 302. 


94. Jones v. State, supra. 


95. Winfrey v. State, 133 Ark. 357, 
202 SW 23 (where it was said that 
there was no charge of official mis- 
conduct made in the indictment or a 
charge of “criminal conduct amount- 
ing to a felony’). 


and 


96. Ex p. Bowling, 
Wiis, ecranch. Coe Oar3) 


97. Of deputy see infra § 97. 


Of officer generally see Officers §§ 
145-209. 


Of sheriff see supra §§ 35-47. 


98. See constitutional and statu- 
tory provisions. 


. F. Cas. No. 


\ 


99. See In re Summers, 20 Pa. 


Dist. 802; In re Peters, 10 Kulp (Pa.) 
93% 

1. Fields v. State, Mart. & Y. 
(Tenn.) 168. 


[a] In Pennsylvania.—(1) Act May 
27, 1841 § 14 (P. L. p 400) provides 
that the court of quarter .sessions 
shall have power on petition of any 
surety of any constable to inquire in- 
to the official conduct of such con- 
stable, and in all cases where such 
court shall be. satisfied that, from 
habits of intemperance or neglect of 
duty any constable is unfit to dis- 
charge his official duties, it shall be 
lawful for the court to decree the re- 
moval of the constable unless addi- 
tional security is given as the court 
directs. (2) Under such act the court 
of quarter sessions may remove a 
constable where he “has become in- 
temperate, drinks to excess, is drunk 
most of the time and is thereby whol- 
ly unfit to serve as constable.” In re 
Peters, 10 Kulp 93. (3) But under 
the act the court cannot remove a 
constable or relieve his surety on ac- 
count of the constable’s conviction 
of extortion or because of financial 
irresponsibility. In re Summers, 20 
Pa. Dist. 802. (4) The neglect of a 
constable to report liquor violations 
under Act March 12, 1866, § 1 (P. L. 
p 182) is grounds for removal. In re 
Removal of Constable, 11 Kulp 136 
(no mention of Act May 27, 1841 § 
14). 


moUY for Cada 
of the duties of his office,® and a previous conviction 
of a misuser of office is not a necessary prerequi- 
site.’ Thus a constable may be removed for col- 
lecting an illegal fee,* or for an abuse of process.® 
But a constable cannot be removed for failure to 
take certain action where such action is not a part 
of his official duties.?° 


Words “sufficient cause” in a statute providing for 
the removal of a constable should not be construed, 
it has been held, to embrace any cause not affecting 
the competency of the officer and his official con- 
duet.1t Thus, under such statute it has been held 
to constitute sufficient cause that the constable makes 
an illegal levy for the purpose of oppression;'? but 
it is not sufficient cause that he was guilty of rude- 
ness or ineivility,'® or merely threatened to levy an 
execution in order to collect his fees in disregard 
of instructions of the creditor.'+ 


[§ 84] (3) Proceedings'*—(a) In General. By 
statute,+® and by judicial decision in some jurisdic- 
tions,17 constables may be removed from office for 
eause by the court in a summary way, at least where 
the constable is an appointee of the court.1* The 
common-law right of a court to strike summarily 
from its roll an offending constable is not impaired 
by a statute prescribing removal proceedings by 
indictment.1® In some jurisdictions the proceedings 
to remove a constable are said to be civil in their 
nature and not eriminal.?° 


Pleading.*! In a proceeding to remove a constable 
from office, the petition must state wherein the con- 
stable has neglected his duty.?? An accusation al- 
leging that a number of persons “willfully and un- 
lawfully” disturbed the peace by fighting in the 
streets, and that defendant refused to prevent them, 
is sufficient, under the statute, although it does not 
allege that such persons “maliciously” disturbed the 
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‘protected from payment of the costs.*? 


[§§ 83-85 


why he should not be removed for extortion under 
color of his office, it is not necessary, it has been 
held, that there should be any specification of the 
particular facts relied upon.?® Where an original 
petition charges generally that defendant constable 
is guilty of official misconduct and guilty of certain 
alleged misbehavior, the petition is not so defective 
that it cannot be perfected by proper amendments.?° 
In some jurisdictions, where a petition for a rule 
on a constable to show cause why he should not be 
removed from office sets forth an indictable offense, 
he is not required to answer under oath, as such 
answer might incriminate him.?? 


Evidence. General rules2® apply to evideng: in 
proceedings to remove a constable from office.” 


Appeal and error. Where the legislature makes 
no provision for a review, by an appellate court, of 
a summary proceeding to remove a constable, the 
judgment of the inferior court _ trying the matter is 
final.°° 


Costs. A constable upon judgment for his re- 
moval may be liable to the payment of costs,** and 
a constable who resigns his office pending a prose- 
cution commenced for his removal is not thereby 

2 A provision 
requiring the presence of a majority of the justices 
of a county court.to dismiss a constable from office 
does not apply to a judgment against the constable 
for costs.3* 


[§ 85] (b) Notice*+ and Hearing.*® Constitu- 
tions or statutes sometimes provide that a constable 
can be removed only after notice of the charges 
against him and an opportunity for a hearing on, 
and investigation of, such charges.2® Where con-. 
stables form part of a city police force under 
city charter, they are entitled to the protection of 
a statutory provision requiring a reasonable notice, 


peace.” 


6: U.S. v. McGill, 26. &.. Cas. No. 
T5607, Lilayaw. & 911.759: 


Te tistate. Vou Walliams; 9291S. C.) L. 
Doce eCldsiy \Vermetacew wanted, WY, 
(Tenn.) 168. 

8. U. S.-v. McPherson, 26 F.. Cas. 


No. 15,704, 1 Hayw. & H. 105 (a con- 
stable in the District of Columbia 
may be ordered to be dismissed from 
his office for collecting an illegal fee, 
unless he returns the same, and pays 
the cost of the rule served on him). 


oe Ss. Lv. Merryman, 26h) (Cas: 
No. 15,759a, 2 Hayw. & H. 337 (a con- 
stable who uses a criminal process 
behind which to enter forcibly a 
man’s premises, ostensibly to serve 
a civil warrant for debt, and for the 
purpose of taking unlawful posses- 
sion of property held lawfully as a 
pledge for a debt, will be dismissed 
from office). 


10. Ferguson v. Kern County Su- 
per. Ct., 26 Cal. A. 554, 147 P 603. 


11. Lancaster v. Hill, 136 Ga. 405, 
91 SE 731, AnnCas1912C 272. 


12. Lancaster v. Hill, supra. 
13. Lancaster v. Hill, supra. 
14. Lancaster v. Hill, supra. 
15. For removal of: 


Upon a rule on a constable to show cause? 


Wigs generally see Officers 


Sheriff see supra §§ 40-47. 
16. See statutory provisions. 


ae State v. Williams, 29 S. Cc. L. 


Summary proceeding's: 


Generally see Summary Proceedings 
[37 Cye 528]. 


hr ne liability see infra §§ 696- 


§§ 167- 


18. Fields v. State, 
(Tenn.) 168, 


ares State v. Williams, 29 S. CG. L. 


20. Fields v, 
(Tenn.) 168. 


21. Generally see Summary Pro- 
ceedings [87 Cyc 530]. 


Marte) Gay. 


State, Mart. & Y. 


22. Ferguson v. Kern County Su- 
per. Ct., 26 Cal. A. 554, 147.P 603. 


23. Larue v. Davies, 8 Cal. A. 750, 
Si eP 903. 


/24 Rule to show cause generally 
see Motions and Orders §§ 69-77. 


25. Jones v. Woodrow, 13 F. Cas. 
No. 7,509, 1 Cranch C. Ci) 455; 


26. Lancaster v. Hill, 136 Ga. 405, 


a fair hearing, and an investigation of the charges 


71 SE 731, AnnCas1912C 272. 


27. Smith’s Case, 4 Pa. Dist. & Co. 
60; In re Rathbone, 38 Pa. Co. 70. 


28. See Evidence 22 C. J. p 1. 


29. See Larue v. Davies, 8 Cal. A. 
(505. 9% P3903: 


[a] Evidence held sufficient to 
support findings that a constable neg- 
lected his duty by failing to prevent 
a disturbance of the peace. Larue v. 
Davies, 8 Cal. A. 750, 97 P 903. 


20. See Larue v. Davies, supra 
(where the point was discussed but 
not decided). 


Appeal from special proceedings 
generally see Appeal and Error § 133. 


31. Fields v. State, Mart. & Y. 
(Tenn.) 168. 


32. Glass v. Jacoby, Litt. Sel. Cas. 
(Ky.) 181. 


33. Glass v. Jatoby, supra. 

34. Generally see Notice 46 C. J. 
p 534. { 

35. Before removal of: 
Officer generally see Officers § 160. 


Sheriff see supra § 41. 


386. See constitutional and statu- 
tory provisions. 


—<—$————————————————————— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 85-91] 


upon the removal of police officers.*7 


[§ 86] 6. Title to, and Possession of, Office?*—a. 
In General. The right of a constable to his office 
cannot be collaterally questioned ;*®’ but where one 
has received a commission as constable and has qual- 
ified, his right to the office or his subsequent vaca- 
tion of it can be determined only by a direct pro- 
ceeding to which he is a party.*® A person who is 
not entitled to the office of constable cannot main- 


tain an action to prevent another from usurping the: 


office. Where defendant in replevin justifies as 
a constable, and his official character is directly put 
in issue, proof that he was an acting constable is 
insufficient, but he must show that he was a consta- 
ble de jure.*? 


[§ 87] b. Evidence of Title or Incumbency.** 
The records of a county court, showing several bonds, 
executed by a constable biennially, the last within 
one year of the time when the question arose, with 
proof that he was recognized as such by the county 
court, is sufficient proof that he was in office, with- 
out proof that he took the oaths or was allotted to 
a district;** and evidence that a certain person act- 
ed as constable and was generally reputed to be such 
is admissible in proof that he was a constable.*® 


[§ 88] 7. De Facto Constables.*® 
been elected or appointed and is serving as constable 
is at least a de facto constable, although he is not 
under bond** or did not furnish a bond within the 
time required by statute,*® or his bond is defective,*® 
or he has ceased to be a resident of the county in 
which he holds his office,°° or the term of his ap- 


37. Loper v. Millville, 53 N. J. L. [a] 
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One who has - 


Failure of reélected officer to 
‘qualify.—In the absence of any proof 


[57 C.J.] 761 


pointment has expired.5! But where the statute pro- 
vides for the appointment of one constable only in 
each township, a person appointed by the county 
court as additional constable in a township having 
one constable whose tenure is undisputed is not an 
officer de facto.*? 


[§ 89] 8. Abolition of Office.®? As in the case 
of public officers generally,°* the office of constable 
cannot be abolished by the legislature where it has 
been established by the constitution.*® Where the 
office of constable is not established by the consti- 
tution, it may be abolished by the legislature,°® 
but the abolition thereof from a single township 
contravenes the constitution guaranteeing a uniform 
system of township government throughout the 
state.°* 


[§ 90] C. Deputies, Assistants, Substitutes, and 
Special Officers®*—i1. In General; Delegation of 
Powers. While the ministerial duties of the office 
of sheriff may be delegated to a deputy or under- . 
sheriff,°® who performs the duties delegated, not in 
his own name or right, but as the representative of 
the sheriff,°° in the absence of statutory authority 
the judicial functions of the office may not be dele- 
gated. Where a county freeholders’ charter con- 
tains no limitation on the power of the legislature 
to give the sheriff additional deputies, and did not 
authorize the supervisors to make provision for the 
deputies, the right of providing for deputy sheriffs 


remains with the legislature.®? 


[§ 91] 2. Appointment®*—a, Deputy Sheriff or 


Calo 714) 


362, 21 A 568. See also Municipal 
Corporations §§ 1349, 1356. 


38. Of deputy see infra §§ 98-100. 

Of officer generally see Officers §§ 
212-232. 

Of sheriff see supra §§ 48—53. 

Estoppel of sureties to deny title or 
incumbency see infra § 828. 

39. Case v. State, 69 Ind. 46. 


[a] Validity of appointment as 
constable, made by officers having the 
authority to appoint, cannot be ques— 
tioned in a collateral action. Wood v. 
Peake, 8 Johns. (N. Y.) 69 (so holding 
where defendant in trespass justified 


under an appointment as constable). 
40. Ex p. Strobach, 49 Ala. 443. 
41. Rutledge v. Farrar, 6 Bush 
(Ky.) 491. 
42. Outhouse v. Allen, 72 Ill. 529. 
43. Of deputy see infra § 99. 


Of officer generally see Officers § 
214. 

Of sheriff see supra §§ 49, 50. 

44, Linville v. Black, 5 Dana (Ky.) 
176. ' 


45. State v. Row, 81 Iowa 138, 46 
NW 872; Hart v. Robinett, 5 Mo, 11; 
Johnson v. Stedman, 3 Oh. 94. 

46. De facto: 

Deputy see infra § 101. 
Officer generally see Officers §§ 366- 

By SE - 

Sheriff see supra § 54. 


47. Abbott v. Norman, 134 Ark. 
535, 204 SW 303; Harrison. v. Rich- 
erdson, 99 Ga. 763, 27 SE 173; Gunn 


v. Tackett, 67 Ga. 725. 


that an order has been made by the 
proper officer for a reélected constable 
to qualify, he continues to be an of- 
ficer de facto, although he has failed 
to file a new bond or take a new oath. 
State v. Bates, 23 Iowa 96. 


48. Weston v. Sprague, 54 Vt. 395. 


49. Adams v. Tator, 42 Hun (N. 
Y.) 384. 
50. Case v. State, 69 Ind. 46. 


51. Petersilea v. Stone, 119 Mass. 


465, 20 AmR 335; Hammondsport 
Law, etc., Assoc. v. Kinzell, 43 Misc. 
505, 89 NYS 534. 

oe Jester v. Spurgeon, 27 Mo. A: 
477. 

53. Changing term of office see su- 
pra § 74. 

54. See Officers § 30. 

55. Little v. Schul, 118 Md. 454, 84 
A 649. 

56. Moore v. Humboldt County, 46 


Nev. 220, 204 P 880, 210 P 401; 
v. Benfield, 5 Pa. Dist. 382. 


57. Moore v. Humboldt County, 46 
Nev. 220, 204 P 880, 210 P 401. 
58. Cross references: 
Deputies and assistants generally see 
Officers §§ 380-387. 
Liability: 
Of sheriff or constable for acts or 


omissions of deputies see infra §$§ 
194-205. 


On bond of sheriff or constable for 
acts or omissions of deputies’ see 
infra §§ 7838-1111. 

Right to carry weapons see Weapons 

f40 Cye 857]. 


59. Cal.—Jobson  v. 


Com. 


Fennell, 35 


Ill.—Gradle v. Hoffman, 105 Ill. 147. 
Ky.—Lewis v. Knox, 2 Bibb 453. 


Md.—Turner v. Holtzman, 54 Md. 
148, 39 AmR 361. } 
Minn.—Hotchkiss v. Cutting, 14 


Minn. 537. 


Mont.—Hogan v. Ces County, 
36 Mont. 183, 92 P 529 


N. Y.—Pearce v. Steanenss 18 App. 
Div. 101, 45 NYS 422 [aff 153 N. Y. 
673 mem, 48 NE 1106 mem]. 


Pa.—Com. v. Armstrong, 4 Pa. Co. 5. 
Tenn.—Reves v. State, 11 Lea 124. 


[a] In Alabama Loc. Acts (1927) 
p 69, creating the office of deputy 
sheriff for the Haleyville division of 


the circuit court of Winston county, 
is constitutional. Winston County 
Comrs. Ct. v. Haney;.22 Ala. A571, 
118 S 237 [certiorari den 218 Ala. 166, 
118 S 238]. 

Authority of deputies to perform 
ministerial acts see infra § 127. 

“Deputy sheriff’ as synonymous 
with “sheriff” see supra § 3. 

60. . Wilson v. Russell, 4 Dak. 376, 
31 NW 645. 

61. Jobson v. Fennell, 35 Cal. 711. 

[a] Holding of inquisition on real 
estate levied on under a fieri facias isa 
judicial act, which involves the exer- 
cise of discretion, and which the sher- 


iff cannot do by deputy. Haberstroh 
v. Toby, 9 Phila. (Pa.) 614. 


62. Martin v. De Shields, 187 Cal. 
DAO ws we ALS aes 


63. Cross references: 
Appointment or election of: 
Deputies generally see Officers § 
3 


ae 


Go Vote Crd.) 
Undersheriff: By statute®* and at common law®® 
a sheriff has a right to appoint deputies; but a 
sheriff cannot delegate to another the power to ap- 
point a deputy for him.*® A statute limiting the 
power of the sheriff to appoint deputies being in 
derogation of the common law must be strictly con- 
strued.°7 Where the statute provides for the ap- 
pointment of deputies by the sheriff, a board of 
supervisors has no power to appoint;®® and, like- 
wise, where the power of appointment is lodged by 
statute in the governor or his assistants, the sheriff 
may not appoint.®® Under a statute making the 
sheriffs of the various counties in the state ex officio 
deputies of the sheriff of the supreme court, no spe- 
cial appointment of the deputies as such is neces- 
sary.’° 


Authority of undersheriff. While an undersheriff 
may appoint a deputy or bailiff to do a particular 
act,’! he cannot, it has been held, appoint a deputy 
to do the general business of the office.*? 


What constitutes general appointment.’* Where 
a sheriff gives a deputy’s badge to a person and au- 
thorizes him to arrest an offender, the appointment 
as deputy is general and not special, within a stat- 
ute requiring appointments to do particular acts to 
be in writing." 


Appointment subject to approval. Although the 
sheriff is authorized to appoint his deputies for good 


74. 
216, 164 P 941. 


Appointment or election of:—Con- 
tinued 


Constable see supra §§ 55-61. 
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cause, the court may refuse to approve the appoint- 
ment,’® but if such approval is withheld without 
proper cause mandamus will lie to compel the ap- 
proval.7® Constitutions and statutes making the 
appointment by the sheriff subject to the approval 
of the county supervisors, the county court, or 
judge** have been held to be prospective in operation 
only.‘* The statutory requirement of approval by 
a board of commissioners’? or judge®® does not take 
away from the sheriff the power of appointment, 
but. the appointment by the sheriff does not become 
effective or binding unless consented to by the prop- 
er authority.8: Under a constitutional provision 
authorizing the county commissioners to empower 
the sheriff to appoint such deputies as the business 
of the office requires before the commissioners are 
authorized to empower the appointment of a deputy, 
they must find that the business of the office requires 
the assistance of one.’? A statute authorizing the 
sheriff with the written consent of a probate judge 
to employ a temporary guard for the protection of 
the county jail or for the safekeeping of prisoners 
has reference to temporary and emergency cases 
where it is necessary to protect the jail or the in- 
mates thereof** and cannot be extended into a gen- 
eral authority to employ regular or permanent depu- 
ties. One who has been appointed deputy sheriff 
without authority of the county commissioners, and 
who presents a bill for his services, must show the 
circumstances of his appointment and the emergency 


deputies to be attendants for the su- 
preme and county courts of Oneida 
county, applies only to deputy court 


Sheriff see supra § 7. 
Civil service law see Officers § 73. 


Invalidity of contract to procure ap- 
pointment: 


Generally see Contracts §§ 375, 376. 
Effect on deputy’s bond see infra § 
96. 


Number nee deputies appointed see in- 
tray 9 

Special a ee or deputation see 
infra §§ 102-107. 


64. See statutory provisions. 
65. Ala.—Perkins v. Reed, 14 Ala. 
536; McGee v. Eastis, 3 Stew. 307. 


Cal.—Cronin v. Los Angeles County 
Civ. Serv. Commn., 71 Cal. A. 6338, 236 
12 has) 


Dak.—Wilson v. Russell, 4 Dak. 376, 
31 NW 645. 


Del.—Morris v. Jones, 7 Del. 123. 


Ky.— Day v. Justices Fleming Coun- 
ty Ct., 3 B. Mon. 198. 


Md.—Turner v. Holtzman, 
148, 39 AmR 361. 


Appointment by civil service see 
Officers § 73. 


66. Perkins v. Reed, 14 Ala. 536. 


67. Connery v. Sewell, 126 Misc. 
418, 2138 NYS 602. 


68. McWilliams v. Richland Coun- 
ty, 16 Tll.. A. 333. 


69. Great Northern Ins. 
Young, 11 Alta. L. 166. 


54 Md. 


Coy) Vi 


70. State v. Johnson, 35 Fla. 539, 
17 S 650. 

71. See infra § 103. 

72. McGuffie v. State, 17 Ga. 497. 

73. Special appointment or deputa- 


tion see infra § 102. 


Day v. Justices Fleming Coun- 
ty Ct., 3 B. Mon. (Ky.) 198; Dassey 
v. Sanders, 33 SW 193, 17 KyL 972. 


{a] What is good cause.—Where 
the deputy appointed is refused upon 
the ground of his notoriously bad 
moral character, still the court will 
compel the approval where the charg- 
es of his immorality are explained and 
it was shown that for two years pre- 
vious to the present appointment his 
conduct had been without reproach, 
and that during that time he had 
faithfully executed the offices of con- 
stable and deputy sheriff, and that of 
all the deputies of the retiring sher- 
iff he alone had made a full and com- 
plete settlement of all the business in 
his hands and promptly paid over all 
taxes and other moneys he had col- 
lected. Dassey v. Sanders, 33 SW 
OS yale 972. 


76. Fox v. Petty, 235 Ky. 240, 30 
SW (2d) 945; Dassey v. Sanders, 33 
Sw 193, 17 KyL 972; Applegate v. 
Applegate, 4 Metc. (Ky.) 236; Day v. 
Justice Fleming County Ct., 3 B. Mon. 
(Ky.) 198. 


Mandamus § 84 et seq. 


77. See constitutional and statuto- 
ry provisions. 


[a] In Nebraska Rev. St. (1913) § 
5735, authorizing the sheriff to appoint 
his Gevury, is not repealed by L. 
(1907) ce 54 2, providing that the 
board of county commissioners shall 
furnish the sheriff with such deputies 
as they shall deem necessary. State 
v. Harris, 100 Nebr. 745, 161 NW 2538. 


[b] In New York L. (1925) ec 620, 
amending Judiciary L. § 413 and pro- 
viding among other things that the 
sheriff of Oneida county by and with 
the consent of the trial justices of the 
supreme court of the fifth judicial dis- 
trict and the county judge of Oneida 
county shall appoint not to exceed five 


attendants and not to deputy sheriffs. 
Hansmann v. Thomas, 134 Misc. 75, 
234 NYS 581. 


78. State v. Rio Arriba County, 21 
N. M. 632, 157 P 656 (the limitation 
of Laws 1915, c. 12, § 2, that no dep- 
uty sheriffs shall be employed except 
on authority of the county commis- 
sioners applied only to the future). 


79. Sheriff Salt Lake County v. 
Salt Lake County, 71 Utah 593, 268 P 
783; Jackson v. Thurston County, 127 
Wash. 41, 219 P 840; Thomas v. What- 
com County, 82 Wash. 113, 143 P 881. 


ieee State v. McIntyre, 25 Minn. 
81. Campbell v. Canyon County, 5 


Ida. 53, 46 P 1022; State v. McIntyre, 
25 Minn. 383; Sheriff Salt Lake Coun- 
ty v. Salt Lake County, 71 Utah 593, 
268 P 783. 


[a] Review of order of county 
commissioners.—An order of the 
board of county commissioners au- 
thorizing or refusing to authorize the 
appointment of a deputy sheriff may 
be reviewed on appeal by the district 
court, and when such an appeal is 
taken the district court must try the 
matter de novo. Campbell v. Canyon 
County; b; 1dai 53, 46) P1022) 


82. Taylor v. Canyon County, 6 
Ida. 466, 56 P 168 (holding further 
that the fact that the county commis- 
sioners examined evidence, and, after 
being advised in the matter, empow- 
ered the sheriff to appoint a deputy, 
will not raise the presumption that 
they found the appointment of a dep- 
uty a necessity). 


83. Lansdon v. Washington Coun- 
ty, 16 Ida. 618, 102 P 344, 


84 Lansdon v. Washington Coun- 
ty, supra. 


For later cases, developments and changes in the law see Annotations, same titie and section number. 
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existing which required immediate action on the 
part of the sheriff, and that the latter was so neces- 
sarily engaged that he could not perform the serv- 
ice and had no other assistant.*® 


Mode of appointment.**® While the constitutional 
and statutory provisions requiring the general ap- 
pointment of a deputy to be in writing’? must be 
complied with,’* in the absence of such provisions 
a general appointment of a deputy by a sheriff need 
not be in*writing.£® Where a written appointment 
is required, the fact that an appointment is signed 
by the sheriff as an individual and not as sheriff 
does not invalidate the appointment where it is oth- 
erwise in due form and properly filed.°° 


Time for appointment. Under a statute authoriz- 
ing the sheriff to appoint deputies he may appoint 
them any time during the fiscal year for which they 
are allowed without reference to whether the county 
board has provided for their compensation.°®? 


Filing of appointment.°? Statutes requiring that 
the appointment of a deputy sheriff be filed in the of- 
fice of the county clerk®* have been held directory,°* 
and an acting deputy may constitute a de facto 
officer notwithstanding the failure to file the ap- 
pointment.®> The fact of filing in the elerk’s office 
a warrant constituting a person deputy sheriff need 
not appear by an indorsement of the clerk thereon, 
but it may be proved by other evidence.®® 


Recording of appointment.®? Statutes providing 
that the appointment of,a deputy is to be recorded 
in the office of the clerk®* have been held to be mere- 
ly directory,®® and prospective only in operation? 
and hence inapplicable to a deputy in office at the 
time of passage.? After the commission is recorded 
according to statute it is notice to everyone of the 
fact of the appointment,? and the deputy may then 
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withdraw the original without impairing the validity 
of his appointment. 


Evidence of appointment.» Where the appoint- 
ment is subject to the approval of a board of super- 
visors which is compelled by law to keep its orders 
and decisions in a minute book, the failure of the 
minute book to show an approval of the appoint- 
ment of an alleged deputy sheriff, and the absence 
from the files in the auditor’s office of any written 
appointment of such deputy sheriff, is at least prima 
facie evidence that the appointment was never made 
or approved.® 


Deputies to patrol highways. A statute authoriz- 
ing sheriffs to appoint, with the approval of the 
county commissioners, a certain number of deputies 
in certain counties to patrol the county highways,‘ 
has been held not to be mandatory;* but under such 
statute the sheriff and county commissioners have 
the right to create a road patrol? and the appoint- 
ing power, direction, and control of the deputies is 
in the sheriff.t? Under a statute authorizing the 
sheriff to appoint deputies he may appoint, where 
conditions warrant the appointment, deputies to pa- 
trol the highways of the county in motor vehicles,1” 
and where the court under the constitution fixes the 
number of deputies, the necessity for deputies for 
highway patrols is exclusively for such court.!? 


Appointment for private purpose. A sheriff has 
no authority, it has been held, to appoint or detail 
a deputy to guard and watch railroad property ex- 
cept to prevent threatened injury.?? 


[§ 92] b. Deputy Constable. As the functions 
and duties of a constable are wholly ministerial,*4 
he may, in the absence of any statutory provision 
on the subject, act by deputy,'® at least for the 


85. Roberts v. Custer County, 17 


Fda 3795 105 (P7797: 

86. Special appointment or deputa- 
tion see infra § 105. 

87. See constitutional and statuto- 
ry provisions. 

88. Meyer v. Bishop, 27 N. J. Eq. 
141 [aff 28 N. J. Eq. 239]; Alford v. 
State, 8 Tex. A. 545 (under Const. art 
4520, the appointment of a deputy 
sheriff must: be in writing,.on which 
is indorsed his oath of office). 

89. Ala.—McGee v. Eastis, 3 Stew. 
307. 

Del.—Morris v. Jones, 7 Del. 1238. 

Ga.—Matthis v. Pollard, 3 Ga. 1. 


N. Y.—Edmunds v. Barton, 31 N. Y. 
495; Boardman v. Halliday, 10 Paige 
223 [recognized Edmunds v, Barton, 
SNe we 495]. 


SUING (C——Statesy. Allen, 20 Nas 36- 


Wash.—Crose v. Tony John, 96 
Wash. 216, 164 P 941. 

90. Guernsey v. Tuthill, 
584, 82 NW 190. 

91. Peo. v. Cermak, 239 Ill. A. 195 
[transf 317 Ill. 590, 148 NE 382]. 

92. Special appointment or deputa- 
tion see infra § 107 

93. See statutory provisions. 


Wd eh 1D 


94. Orchard v. Peake, 69 Kan. 510, 
Lite ee 

95. See infra § 101. 

86. Haines v. Lindsey, 4 Oh. 88, 19 


AmD 586. 


97. Special erect ment or depu- 
tation see infra §§ 102-10 


98. See statutory provisions. 


[a] When record deemed made.— 
Where a deputy sheriff, on December 
1, took the oath of office, and left his 
deputation and oath with the county 
clerk, for record, and paid the clerk 
for recording the same, and it remain- 
ed in the county clerk’s office until 
the August following, and the clerk 
then recorded it upon a book in his 
office, it was held that, although the 
record was perfected at a subsequent 
time, constructively it must be deemed 
to have existed from the time when 
the instrument was lodged for record, 
and that the officer was authorized to 
act as a deputy sheriff, and had com- 
petent authority to act as such, from 
the time he so left his deputation 
bona fide for record. Ferris v. Smith, 
24 Vt. 27 


99. Sprague v. Brown, 40 Wis. 612 
(Rev. St. ec 13 § 101, requiring a sher- 
iff’'s appointment of a deputy to be re- 
corded, being merely directory, is suf- 
ficiently complied with by filing the 
appointment with the clerk of the 
proper eourt, although without hay- 
ing it recorded). 


1.) Cotiin. v. Chase, is" Me; 72. 
2. Coffin v. Chase, supra. 

38. Dane v. Gilmore, 51 Me. -544. 
4. ‘Dane v. Gilmore, supra. 


5. Special appointment or deputa- 
tion see infra §§ 102-107. 


6. Buck vy. Hawley, 129 Iowa 406, 
105 NW 688. 


7. See statutory provisions. 


8 Sedgwick County v. Toland, 121 
Kan. 109, 245 P 1019. 


9. Sedgwick County v. Toland, su- 
pra. 

10. Sedgwick County v. Toland, su- 
pra. 


11. Peo. v. Cermak, 239 Ill. A. 195 
[transf 317 Ill. 590, 148 NE 382]. 


12. Peo. v. Cermak, supra. 


13. Texas, ete, R. Co. v. Parsons, 
102 Tex. 157, 113 SW 914, 132 AmSR 
8bi%5 Lancaster Vv. Carter, (Tex. 
Commn. A.) 255 SW 392 [aff (Civ. A.) 
237 SW 634]. 


14, vba v. Steele, 13 Utah 260, 
44 P 104 


15. Jobson v. Fennell, 35 Cal. 711; 

Taylor v. Brown, 4 Cal. 188, 60 AmD 
604; Midhurst v. Waite, 3 Burr. 1259, 
97 Reprint 821; Rex v. Clarke, LDR 
679, 99 Reprint 1317. 


[a] Discussion of rule.—‘‘The case 
of) Jobson -v.. Fennell,” 3520@al5 a7 
. holds that the common law 
rule applies, and that constables may 
act by deputy in the exercise of their 
ministerial functions. If the court 
meant by this that a constable may 
appoint a permanent deputy to dis- 
charge generally the duties of his of- 
fice, then we are not inclined to adopt 
its view.” Kaysen vy. Steele, 13 Utah 
260, 264, 44 P 1042. 
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execution of a particular duty;1® but according to 


some authorities, his power in this respect is limited 
to delegating his authority to and acting by a. dep- 
uty in reference to particular acts which he is for 
some reason unable to perform in person,'’ and he 
cannot appoint-a permanent deputy for the general 
discharge of the duties of his office.t® In some ju- 
visdictions it is held that a constable has no power 
to appoint a deputy in any ease.t? <A statute al- 
lowing a constable a certain number of deputies does 
not require that he appoint such deputies,*° and the 
fact that one of the appointees of the constable 
shall be the humane officer does not mean the agent 
of the humane society shall be ex officio a deputy 
constable.?? 


Appointment subject to approval. As in the case 
of deputy sheriffs,2? the appointment of deputies by 
a constable subject to the approval of a county court 
makes the appointment conditional and the approval 
of the court a condition precedent to the validity of 
the appointment. 


Filing of appointment. As in the ease of deputy 
sheriffs,?4 statutes requiring that the appointment 
of a deputy constable be filed in the office of the 
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deputies to be appointed by the sheriff or constable 
is sometimes fixed or limited by statute.?* Some 
statutes, however, have been held to be merely di- 
rectory." Where the number of deputies is not 
limited by law the rule is that it is the duty of the 
sheriff to have a sufficient number of deputies to 
execute the mandates of the court within the time 
prescribed by law.?8 A statute providing that if 
the judges of a court deem the attendance of an 
additional number of constables desirable or nec- 
essary they may authorize the sheriff to summon 
“such additional constables” has been held to au- 
thorize the judges to require the sheriff to summon 
as constables such persons as they select, and not 
to limit their power to determining the necessity 
for constables and the number to be summoned.?° 


[§ 94] 4. Eligibility.2° Constitutions and stat- 
utes sometimes provide the requisite qualifications 
for a deputy sheriff or deputy constable.?1 


Elector. Under some statutes a deputy sheriff 
must be a qualified elector,?? and where the statute 
requires the sheriff to be a qualified elector?? and 
empowers him to appoint deputies for whose acts 
he shall be liable, the deputy must also be a qualified 


clerk have been held directory.*° 
[§ 93] 3. Number of Deputies. 


16. See infra § 108. ; 
17. Prickett v. Cleek, 13 Or. 415, 11 
P 49; Newton v. Luzerne County, 12 


Pa. Dist. 695; Kaysen v. Steele, 13 
Utah 260, 44 P 1042. 

Special appointment or deputation 
see infra § 108. 


18. Prickett v. Cleek, 13 Or. 415, 11 


Pp-49; Kaysen v. Steele, 13 Utah 260, 
44 P 1042. 
[a] “The reason of the rule seems 


to be based on the fact that the public 
good requires that some officer should 
always be ready to execute process.” 
Kaysen v. Steele, 138 Utah 260, 264, 44 
P 1042. 


19. Peo. v. Ferguson, 79 Ill. A. 417; 
Gilbert v. Brown, 9 Nebr. 90, 2 NW 
376. See Helms v. U.S., 2 Ind. T. 595, 
52 SW 60 (a constable in the Indian 
Territory has no authority to appoint 
a deputy, although Act Cong. March 
TLS95, 895 [28 UL SS. St) at el, 696); 
relating to the Indian Territory, pro- 
vides that constables shall perform 
all the duties required of constables 
by the laws of the state of Arkansas, 
and Mansfield Dig. [Ark.] ¢ 24, pro- 
vides that each constable may appoint 
one or more deputies, to be approved 
- by the county court, as such appoint- 
ment is a power and not a duty). 


20. Rankin v. Allnutt, 125 Ark. 120, 
187 Sw 934; Helms v. U. S., 2 Ind. T. 
595, 52 SW 60. 

21. Rankin v. Allnutt, 125 Ark. 120, 
187 SW 934. 


22. See supra § 91. 


23. Rankin v. Allnutt, 125 Ark. 120, 
187 SW 934. 


24. See supra § 91. 

25. State v. Dierberger, 90 Mo. 369, 
2 SW 286. 

26. See statutory provisions. 


[a] In Montana (1) act of March 
19, 1895 (Code §§ 4597, 46038), provid- 
ing that ‘the whole number of depu- 
ties allowed the sheriff is one under- 
sheriff, and in counties of the 


elector.?4 


The number of 


Tiles class, one [deputy]. .. . 
The officers entitled to deputies must 
». ». . file a certificate of appoint- 
ment of the deputies,’ does not repeal 
the act of March 9, 1893, amending the 
act of 1891, section 4, authorizing the 
county commissioners to determine 
the number and compensation of dep- 
uty sheriffs. Jobb v. Meagher Coun- 


ty, 20 Mont, 424, 51; P 1034. (2) Act 
of 1905, amendatory to Pol. Code § 
4597 (L. [1905] p 164), providing 


among other things that the sheriff 
in a third class county shall be al- 
lowed two deputies, and that such of- 
ficer may appoint two deputies who 
shall act as jailers, does not create a 
new class of deputies or lodge in the 
sheriff exclusively the power of ap- 
pointment without the consent or ap- 
proval of the board of county commis- 
sioners, but simply amounts to an in- 
crease of the maximum number he 
may appoint subject to the approval 
of the board, as provided by act of 
1893 (Sess. L. [1893] p 60). Hogan 
v. Cascade County, 36 Mont. 183, 92 P 
529. 


[b] In Pennsylvania, under Act 
(1876) § 7, providing that if, after a 
decision is made by the salary board, 
any officer shall think that the num- 
ber of his deputies is too few or the 
compensation fixed is too small, he 
may appeal from the action thereof to 
the judge or judges of the court of 
common pleas, the right of appeal is 
from any conclusion reached by the 
salary board. Sterrett v. MacLean, 
293° Pa. 557%, 143 A 189: 


{[c] In Texas Vernon Sayles’ Civ. 
St. Annot. (1914) art 389038, which, in 
effect, provides that a constable hold- 
ing office in a city of more than twen- 
ty thousand inhabitants may appoint 
such number of deputies as the coun- 
ty judge may decide to be necessary, 
being inconsistent with article 7137, 
restricting the number of deputies to 
no more than two in cities of eight 
thousand or more inhabitants, super- 
sedes the latter, as being in conflict 
if both are made to apply to cities 
of more than twenty thousand. Ur- 
ban. va» HarrisiCounity,, (CivearAnuecow 


Residence. Under statutory provisions requiring 


SW 594. 
27. See case infra this note. 


[a] Im Texas Rev. St. (1895) art 
4896, _bermitting sheriffs to appoint 
deputies, and providing that the num- 
ber shall be limited to not exceeding 
three in any one justice precinct, is 
directory, and a violation of the lat- 
ter clause cannot be taken advantage 
of in a suit to set aside a judgment 
rendered in an action in which the 
papers were served by an additional 
deputy. Trammel v. Shelton, 18 Tex. 
Civ. A. 366, 45 SW 319. 


28. Hallett v. Lee, 3 Ala. 28: 
Freudenstein vy. McNair, 81 Ill. 208; 
Bloomfield v. Jones, 2 La. Ann. 936. 


29. Cox v. Passaic Count Cty on 
CMEISF45ORN a ae oase % 


30. Cross references: 


CHa rtc examination see Officers 
§ 
Eligibility to office of: 
OiTeer generally see Officers §§ 32- 
Constable see supra § 62. 
Sheriff see supra §§ 9-11. 


31. See constitutional and statuto- 
ry provisions. 


32. See case infra this note. 


{a] In Alabama, under Acts (1915) 
p 549 et Seq, requiring the sheriff to 
maintain a branch office in charge of 
a bonded deputy at Bessemer, the dep: 
uty keeping office under appointment 
of the sheriff at Bessemer, at the time 
of his appointment and during his 
term, must be a qualified elector re- 
siding in the Bessemer jurisdiction, 
and one not so qualified or residing 
as provided by the act is not entitled 
to mandamus to compel the treasurer 
of the county to pay a warrant for 
his salary. Henry v. State, 205 Ala. 
196, 87 S 816. 


32. See supra § 9. 
34. State v. Nichols, 106 Miss. 419, 
63 S 1025. 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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the sheriff to be a resident of the county*® and pro- 
viding that he may appoint deputies who shall pos- 
sess the power and perform the duties of the office 
of sheriff in the absence of the sheriff or during 
a vacancy in the office, the sheriff may not appoint 
a person a deputy sheriff for a county other than 
that in which he resides;?® but where the statute 
does not expressly require a deputy sheriff to be a 
resident of the state or county it has also been held 
that such residence is not necessary,®* notwithstand- 
ing the sheriff authorized by statute to appoint 
deputies to aid in the enforcement of! law must be 
an elector of the county.** Where the constable is 
allowed a deputy because he cannot attend to the 
duties of the office, the person deputized must be 
a resident of the same ward or township with the 
constable who deputizes him.*® 


Disqualifications. The fact that a person was pre- 
viously of bad moral character does not authorize 
the county court to refuse to approve his appoint- 
ment as deputy sheriff where a complete reformation 
is shown.*° 


[§ 95] 5. Qualificationt'—a, In General. A dep- 
uty sheriff should qualify in accordance with the 
provisions of the constitution and statutes,*? and 
in some jurisdictions such provisions are said to be 
mandatory,**® but if the deputy acts as such with- 
out qualifying he may be considered a de facto 
officer.*# 


Oath.t® Where a deputy sheriff is required by 
statute to take an oath of office,4® he should do 
so.*7 Where the office of deputy is still a common- 
law office, and there is no statute requiring an oath, 
an oath is not necessary.*® Although the statute 
requires a written oath, the official acts of a deputy 
sheriff are valid under a verbal oath where the stat- 
ute so provides and there is no statute specially 
declaring the act invalid.4® A requirement that 
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the oath be filed in the office of the county clerk 
has been held directory,®® and although not filed 
an acting deputy may nevertheless constitute a de 
facto officer.°1 Mandamus is a proper remedy to 
compel the court to administer the oath to a person 
appointed a deputy sheriff.*? 


[§ 96] b. Bond.®?* Provision may be made by the 
constitution or statute that a deputy sheriff give 
bond to his principal or to the state or county for 
the faithful performance of the duties of his office.>* 
Kven in the absence of such provisions, as the sheriff 
may appoint a deputy,®® it is not unreasonable to 
permit him to take security for his indemnity against 
any violation of the duties of the office by the dep- 
uty.°° Where the condition counts upon and refers 
to a deputation already made for a limited term, the 
bond operates for such term and no longer,®’ al- 
though the deputy continues in office after the expi- 
ration of such term.®® 


Nature of bond. The bond of indemnity given the 
sheriff by his deputy is the property of the sher- 
iff,°® and distinct and different from the official bond 
given to the county by the sheriff.®° 


Form and sufficiency. Where the statute pre- 
scribes no form for the condition of the bond, unless 
the condition of the bond is contrary to public pol- 
icy, it will be upheld although there may be mere 
technicalities ;*+ thus, in the absence of statutory 
form, a deputy sheriff’s bond conditioned to perform 
“the duties of the said office as deputy sheriff” is 
sufficient whether or not the deputy sheriff be con- 
sidered as an officer.°? Where the statute provides 
that all official bonds of county officers must be 
made payable to the county in which the officer is 
elected or appointed,®* and that deputies shall give 
bonds in the same manner and for the same sum as 
their principals, the bond of a deputy sheriff must 
be for the same amount as his principal’s, and must 


35. See supra § 9. 


36. Peo. v. Champlain Auditors, 16 
Misc. 92, 37 NYS. 683. 


37. Rehmel v. Muscatine County, 
172 Iowa 455, 154 NW 596, LRA1916B 
897. 


38. Rehmel v. Muscatine County, 
supra. 


39. In re Schnyder, 
LR (Pa.) 424. 


40. Dassey v. Sanders, 338 SW 193, 
17 KyL 972 (so holding in the case of 
one who had, five years before his ap- 
pointment as deputy sheriff, been in- 
dicted for felonies, whose certificate 
as a teacher had been revoked on the 
ground of immoral conduct, and who 
had abandoned two wives, where, at 


2 LehighVal 


the time of his appointment, and for 


several years prior thereto, he had 
shown himself a capable, honest, ana 
courageous public officer, and friends 
and foes alike testified as to his 
present good character). 


41. Of constable see supra §§ 63- 
Take 

Of officer generally see Officers §§ 
85-96. 
Of sheriff see supra §§ 13-238. 


42. McFadden v. Cedar County, 95 
Nebr. 318, 145 NW 639. 


43. Hill v. New Amsterdam Cas- 
ualty Co., 105 Cal. A. 156, 286 P 1103. 


44. See infra § 101. 


45. Generally see Oaths and Af- 


firmations 46 C. J. p 837 

46. See statutory provisions. 

47. McFadden v, Cedar County, 95 
Nebr. 318, 145 NW 639; Lee v. Evaul, 
1 N. J. L. 283; Meyer v. Bishop, 27 
N.J. Bq. 141 [aff 28 N. J. Hq. 23915 
Buttling v. Hatton, 48 App. Div. 577, 
62 NYS! 899. 


{a] Reappointment.—Buttling  v. 
Hatton, 48 App. Div. 577, 62 NYS 899. 


48. Turner v. Holtzman, 54 Md. 
148, 39 AmR 361. 


49. Stephens v. State, 106 Ga. 116, 
32 SE 13. 


50. Orchard v. Peake, 69 Kan. ay°: 
Gwe 2S 
51. See infra § 101. 


62.. Fox v. Petty; 235 Ky:'/240, (30 
SW (2d) 945; Day v. Justices Flem- 
ing County Ct., 3 B. Mon. (Ky.) 198. 

Mandamus to compel: 


Administration of oath generally see 
Mandamus § 2838. 


Approval of appointment see supra § 
91. 


53. Cross references: 


Action on indemnity bends see In- 
demnity §§ 56-74. 


Bond generally see Bonds 9 C. J. p 1. 


Indemnity contract generally see In- 
demnity §§ 8-45 


Liability: 
Of sheriff for acts or omissions of 
deputy see infra §§ 194-205. 
On ene) bond see infra §§ 783-— 


ee bond generally see Officers §§ 


54. See constitutional ao statu- 
tory provisions, 


55. See supra § 91. 
eee Lewis v. Knox, 2 Bibb (Ky.) 
53. 

57. Williams v. 
(Conn.) 189. 

58. Williams v. Miller, supra. 


59. San Francisco v. McAllister, 
76 Cal. 246, 18 P 815. 


60. San Francisco vy. McAllister, 
supra. 


beep bond of sheriff see supra §§ 


‘Miller, Kirby 
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neces Gradle v. Hoffman, 105 Ill. 147, 
Bis 


62. Gradle v. Hoffman, supra 
(“Such deputies are generally known 
and designated as officers. But if it 
were not so, defendants in their bond 
designate him an officer, or his place 
as_ an Office, if the construction of ap- 
pellant must be adopted. But the 
word ‘office,’ used in the condition, 
may refer as well, or better, to the 
office of sheriff as to that of deputy”). 


63. See Counties §§ 147-151. 


766 [57 C.J.] 


run to the county, and not to his prineipal.** 


Delivery and approval. A deputy sheriff’s bond is 
operative only from the time of its delivery.®® 
Where the statute does not require the indemnity 
bond of a deputy sheriff to be approved, he is not 
guilty of a misdemeanor for performing official 
acts without the approval of the bond under a stat- 
ute making publie officers guilty of a misdemeanor 
under such circumstances.°® Where the statute pro- 
vides that the bond of a deputy sheriff, payable to 
the governor, shall be approved by the county com- 
missioners before he shall be allowed to perform 
any service as such deputy, a deputy sheriff can- 
not lawfully act without such approval.®* 


Validity of bond. The validity of a deputy sher- 
iff’s bond is not affected by the fact that he did 
not take the oath of office,®* or that, through inad- 
vertence, the proper record of his qualifications was 
not made by the court at the time of his appoint- 
ment.®°® 


Sale of public office. Since contracts for the sale 
of public offices ordinarily are considered void,‘? 
a bond which contains, besides the usual indemnity 
conditions, a condition to pay the sheriff a certain 
sum of money, is void,*! unless such a bond is de- 
clared valid by statute notwithstanding the sale 
of the office;*? but to invalidate the bond such 
consideration must appear from the face of the 
bond‘? or be pleaded specially.*4 Where the sheriff 
is entitled to the fees of the office, a bond, wherein 
the sheriff at the time of the appointment reserves 
a part of the fees, is not void as in violation of the 
statute prohibiting the sale of offices.7° However, 
an indemnity bond executed after the illegal sale 
of the office and after the deputy has been quali- 
fied has been held valid.’°® 


64. Riggs v. Miller, 34 Nebr. 666, 78. 
52 NW 567. 


SHERIFFS AND CONSTABLES 


Under special appointment or 89. 
deputation see infra §§ 102-113. 


rT 


[$§ 96-97 


[§ 97] 6. Term of Office;?7 Resignation and Re- 
moval.“® As in the ease of deputy officers gener- 
ally,’® unless the term of office is fixed by statute,®° 
the appointment of a deputy sheriff can continue 
no longer than the term for which the sheriff was 
elected,*1 and if the sheriff is reélected a new ap- 
pointment is necessary to continue the deputy in 
office.*? A deputy sheriff holds office during the 
pleasure of the sheriff,=* who may remove him at 
any time.s* Unless provision is made by statute 
for the deputy to exercise the duties of the office 
temporarily in case of a vacancy,*® the authority 
of the deputy ceases when the sheriff ceases to have 
authority to act,*® as when the sheriff dies,®’ re- 
signs,?® or is removed,°® or is duly succeeded by 
another sheriff,°° or his term expires under such 
circumstances that he is not entitled to hold over.9* 
The status of an undersheriff on the death of the 
sheriff to execute the duties of the sheriff as pre- 
scribed by statute continues only until the vacancy 
is filled by election or appointment.°? 


Absconding of sheriff does not deprive his deputy 
of power to act, but the latter may discharge the 
duties of the office until the office is declared va- 
eant by a court of competent jurisdiction or an 
election is held and a successor to the sheriff is 
elected and qualified.®? 


Resignation.°* A deputy sheriff may resign his 
office under a statute permitting the resignation of 
officers to the authority which appoints them.°® 
The act of resignation is the act of the deputy,?® 
and when he resigns the office becomes vacant under 
a statute declaring an office vacant on the resigna- 
tion of the incumbent.®” In the absence of statute 
the resignation need not be under seal.°§ 


Removal.°® Except as the removal of deputies 


Boardman v. Halliday, supra. 
90. Wilson v. Russell, 4 Dak. 376, 


65. Reilly v. Dodge, ae N 79. See Officers §§ 382, 398. 31 NW 645. 
4 46; Davis v. Baker, 5 WE aa 
Y¥.) 646 Bet 80. See statutory provisions. 91. Lamoreaux v. Atty.-Gen., 89 


455, 32 SH 239. 
66. Stephens v. State, 106 Ga. 116, 


SR SSD) a1 oe 
4 ee Stinson v. State, 76 Fla. 421, 80 127 Sw 1060. 


6S1)) Ceciliny. Marly, Lo Gratten(l.| anion 
Va.) 198. 127 SW 1060. 
69. Cecil v. Early, supra. 83. 
70. See Contracts §§ 375-377. 495; 
71. Davis v. Hull, 1 Litt. (Ky.) 9; ae 


Lewis v. Knox, 2 Bibb (Ky.) 453. 
72. See statutory provisions. 


[a] Statutes applied.—Kouns v. 
Davis, 2 B. Mon. (Ky.) 278; Combs| 8 
v. Brashears, 6 J. J. Marsh. (Ky.) 631. 86. 


73. Gombs v. Brashears, 6 J. J. 31 NW 645, 


notes 99-15. 


Civil service laws see Officers § 162. 


Greenwood v. State, 
Trinkle v. State, 59 Tex. Cr. 257, 


82. Greenwood v. State, 
Trinkle v. State, 59 Tex. Cr. 257, 


Hamunds wv. Barton, son. Y. 
Reves v. State, 11 Lea (Tenn.) 
Hoge v. Trigg, 4 Munf. (18 Va.) 


84. Removal see 


See infra § 128. 


Wilson v. Russell, 4 Dak. 376, 
Boardman vy. Halliday, 
10 Paige (N. Y.) 223. 


Wilson v. Russell, 4 Dak. 376, 
Boardman v. Halliday, 


Statute providing that deputy 


Mich. 146, 50 NW 812 (Howell St. An- 
not. § 582, providing that in case of a 
vacancy in the office of sheriff of any 
county the under-sheriff shall execute 
the duties of the office of sheriff until 
a Sheriff be elected and qualified, does 
not apply where the full term is to 
be supplied because the person elected 
to fill such term is ineligible, and the 
former sheriff is incapable of holding 
over by reason of a econstitutional 
limitation upon the length of time for 
which a sheriff may hold office). 


92. In re Mitchell, 178 App. Div. 
690, 165 NYS 972 [aff 222 N. Y. 543 
mem, 118 NE 1068 mem]. 


93. Ballance v. Loomis, 22 Ill. 82. 
94. Resignation of: 

Constable see supra § 80. 

hee generally see Officers §§ 129- 


17 Ark. 


17 Ark. 


infra text and 


Sheriff see supra § 31. 


Marsh. (Ky.) 631; Lewis v. Knox, 2 
Bibb (Ky.) 453. 87. 

74. See cases supra note 73. 31 NW 645; 

WS), Mott v. Robbins, 1 Hin ¢ni[t? False (NoYes: 
YY.) 20) 3% Amb 28:6. [al 

76. Baldwin v. Bridges, 2 J. J. 


Marsh. (Ky.) 7. 
77. Term of office of: 

Constable see supra §§ 74, 75. 

Officer generally see Officers §§ 97-— 
128. 

Sheriff see supra §§ 24-26. 


— 


may continue to act as such after the 
death of the sheriff is not repealed 
by a subsequent statute providing 
that in case of the death of the sheriff 
the coroner shall act as sheriff. Mc- 
Cluskey v. McNeely, 8 Ill. 578. 


88. Boardman v. Halliday, 10 Paige 
Ne YQpea2ok 


95. Gilbert v. Luce, 11 Barb. (N. 
bY) Sac 


96. Gilbert v. Luce, supra. 
97. Gilbert v. Luce, supra. 
98. Gilbert v. Luce, supra. 


99. Removal of: 
Constable see supra §§ 82-85. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 97-99] 


may be regulated by civil service laws,’ by statute,” 
or by contrary judicial decision, as in the ease of 
public officers generally,® the rule is that when the 
term or tenure of office is not fixed by law, a deputy 
sheriff holds office during the pleasure of the sher- 
iff, who is responsible for his acts,* and the power 
of removal or suspension, unless controlled by stat- 
ute, is an incident of the power of appointment by 
the sheriff.° Under a statute providing that the 
sheriff may appoint his deputies with the consent 
of a board of county commissioners or a judge, the 
appointing power remains in the sheriff® so that the 
sheriff,’ and not the board of commissioners® or a 
judge,® has the power to remove the deputies sum- 
marily. Under a statute providing that the term 
of office of a deputy sheriff shall expire with the 
term of the sheriff unless sooner by him removed,?® 
a sheriff has the right summarily to remove the dep- 
uty,1? notwithstanding the statute further provides 
that the said deputy shall be removed on complaint 
of certain officers that the deputy is not discharging 
his duties satisfactorily.12 While it is very proper 
that the removal should be by some act in writing 
and be notified to the displaced deputy,?® the for- 
mality of a seal is not indispensable'* unless re- 
quired by some positive law.+® 


[§ 98] 7. Title to, and Possession of, Office’°—a. 
In General. The title of a deputy sheriff to his 
office or the validity of his appointment cannot be 


Officer generally see Officers §§ 145- 


209. 

Sheriff see supra §§ 35-47. P 783. 
1. See Officers § 162. Pee do v. Trigg, 
{a] In California the charter of fal : 
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Utah.—Sheriff Salt Lake County v. 
Salt Lake County, 71 Utah 593, 268 


Thus a sheriff may remove his 
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attacked collaterally.17 


[§ 99] b. Evidence of Official Character.1® As a 
general rule evidence that a person acted as deputy 
sheriff or constable and was reputed to be and rec- 
ognized as such is admissible and sufficient to prove 
his official character;!® but where one seeks to 
justify as a deputy sheriff, proof that he acted as 
such is not sufficient to establish his official char- 
acter.?° Where a deputy sheriff has taken a forth- 
coming bond, and returned it forfeited, it is not 
sufficient evidence of his legal incapacity to do so 
that the clerk of the probate court had twice 
searched the records of his office unsuccessfully to 
find the record of his appointment as deputy sheriff, 
and believed it did not exist in that office, it being 
proved that the office has been kept carelessly by 
his predecessor, and there being other evidence be- 
sides the taking and returning of the bond that the 
deputy had served in that capacity.?* In passing 
on a deputy sheriff’s claim for services, the depu- 
ty’s affidavit that he is such, his commission, and 
proof of his oath of office establishes a prima facie 
de jure title to the office, behind which the town 
board of auditors cannot go.?” In an action against 
a sheriff for the default or misconduct of a person 
alleged to have been his deputy?* the fact that the 
sheriff appointed such person his deputy,?* or an 
admission by the sheriff that such person was his 


Of officer generally see Officers §§ 
212-232. 


Of sheriff see supra §§ 48-53. 


4 Munf. (18 PRL Ill.— Ballance v. Loomis, 22 TIl. 


the county of Los Angeles did not di- 
vest the sheriff of the power of ‘dis- 
charging deputies and employees in 
his office and vest it in civil service 
commission, but merely granted the 
commission the power to dismiss 
those falling below the standard of 
efficiency under section 34, and lim- 
ited the power of the sheriff to .dis- 
charge appointees during the period 
of probation without consent of com- 
mission, under section 34 of the char- 
ter and rule 5, § 5, of the commission. 
Cronin v. Los Angeles County Civ. 
Serv. *Commn., 71 Cal. A. 633, 236 P 
S202 


2. See statutory provisions. 


{a] In South Carolina, under Civ. 
Code (1912) § 1149, authorizing the 
appointment by the sheriff of peace 
officers and providing that their term 
of office shall expire with the term of 
the sheriff unless sooner removed by 
him, and under § 1151 providing that 
the person so appointed under § 1149 
shall be subject to the provisions of 
§ 1146 which provides that a deputy 
sheriff shall hold at the pleasure of 
the sheriff, the sheriff is authorized 
to remove summarily a deputy peace 
officer appointed by him under § 1149, 
as § 1146 cannot be disregarded on the 
ground that it was referred to by mis- 
take, and another section was_ in- 
tended. State v. Goldsmith, 96 S. C. 
484, 81 SE 147. 


3. See Officers § 146. 
4 See infra §§ 194-205. 


5. Dak.—Wilson v. Russell, 4 Dak. 
376, 31 NW 645. 

N. Y.—Edmunds vy. Barton, 31 N. Y. 
495. 


Tenn.—Crooms _v. 
Tenn, Civ. A. 86. 


Reichman, -8 


deputy from office at any time, not- 
withstanding the deputy has given 
bonds to indemnify the sheriff, in 
case of his neglect or misconduct, and 
notwithstanding an agreement be- 
tween them that the deputy should 
hold his office as long as the sheriff 
continued in office under his then com- 
mission, but that the deputy has a 
remedy by an action against the sher- 
iff for an undue exercise of such au- 
thority, and holding further that it is 
a good defense to an action by a 
deputy against the sheriff for turning 
him out of office in violation of his 
contract that the deputy has been 
guilty of a certain misfeasance and 
other specified improprieties in his 
office, for which he was so dismissed, 
and a plea to that effect is a full an- 
swer to the declaration. Hoge v. 
Trigg, 4 Munf. (18 Va.) 150. 


6. See supra § 91. 


7. State v. McIntyre, 25 Minn. 383; 
Sheriff Salt Lake County v. Salt Lake 
County, 71 Utah 593, 268 P 783. 


8. Sheriff Salt Lake County v. Salt 
Lake County, supra. 

9. State v. McIntyre, 25 Minn. 383. 

10. See statutory provisions. 


11. State v. Goldsmith, 96 S. C. 484, 
81 SE 147. 

12. State v. Goldsmith, supra (the 
provision merely made it the duty of 
the sheriff to remove, but did not 
change his power of removal). 

18. Edmunds v. Barton, 31 N. Y. 
495, 

14. Edmunds v. Barton, supra. 
15. See statutory provisions. 


16. Of constable see supra §§ 86, 
87. . 


La.—Williamson v. Richardson, 31 
La. Ann. 685. 


N. H.—Morse v. Calley, 5 N H. 222. 


N. Y.—Peo. v. Cae 33 App. 
Dive eat ty 53) aNSe US 


S. D.—Williamson v. Lake County, 
17 S. D. 353, 96 NW 702 (holding that 
such title cannot be attacked on a 
motion to which the deputy is not a 
party to compel the clerk to tax as 
costs in a cause certain fees of the 
deputy for service of process). 


Tex.—Broach v. Garth, (Civ. A.) 
50 SW 594; Trammell y. Shelton, 18 
Tex. Civ. A. 366, 45 SW 319. 


18. As constable see supra § 87. 
As sheriff see supra §§ 49, 50. 


19. Mathis v. Carpenter, 95 Ala. 
156, 10 S 341, 36 AmSR 187; Earl v. 
State, 124 Ga. 28, 52 SE 78; Matthis 
Vv. Pollard, 3 Ga. 1; Hart v. Robinett, 


5 Mo. 11; Potter v. Luther, 3 Johns. 
(nie Ney ehile 

20.. “Hughes ~v.. James! 3 aan 
Marsh. (Ky.) 699; Eaton v. White, 


2 Wis. 292 (where defendant justifies 
the taking of property as a special 
deputy for the performance of a par- 
ticular act, it is not sufficient for him 
to show that he acted as a public offi- 
cer, but it is necessary to show his 
special authority). 


21. Pritchard v. Myers, 19 Miss. 
169. 
22. 


Peo. v. Champlain, 33 App. Div. 
PAC ey Lise) BNR GS) 1305, 


23. Liability of sheriff for acts or 
nee of deputy see infra §§ 194~— 


24. Currier v. Brackett, 18 Me. 59. 


N68" [51 C239] 
deputy,?°® is sufficient proof of the deputation; but 
the return of the person alleged to have been a 
deputy is not sufficient proof that he was such.?° 
Declarations of a person performing the duties of 
an undersheriff that he was such undersheriff and 
had charge of all the business, made while trans- 
acting no business incident to such position or con- 
nected with its duties, are inadmissible to prove the 
authority conferred on him by the sheriff.2* The 
records of the county clerk showing the approval 
of the appointment of a deputy sheriff by the coun- 
ty commissioners is some evidence of the appoint- 
ment sufficient to make the question an issue of 
fact for the court or jury.?® 


[§ 100] c. Estoppel To Deny Title or Incumben- 
cy.2® One who has acted as deputy sheriff is es- 
topped to deny that he was such;*° and a person 
ruled in the superior court as a deputy sheriff of 
the county to show cause why he had not collected 
the amount of an execution levied by him eannot 
raise the question of his official character after he 
has answered the rule and a verdict has been ren- 


dered against him upon a traverse of his answer.*+ 
[§ 101] 8. De Facto Deputies.** One who is ac- 


25. Bunch v. Deliesseline, 16 S. C. [ 
226. 


SHERIFFS AND CONSTABLES 


S. D.—Williamson v. Lake County, 


[§§ 99-102 


tually acting as a deputy sheriff or constable under 
color of an appointment is such officer de facto** 
although the statutory requisites of appointment are 
not complied with, as where the appointment is not 
in writing,** or under seal,®° or filed*® or confirmed 
by the judge of a-particular court,** or where the 
appointment contains limitations which are void.** 
Likewise, one acting as deputy is a de facto officer 
notwithstanding he is ineligible,®® or has failed to 
take*® or filet! the requisite oath, or failed to give*? 
or signt® the necessary bond; but where one who 
was appointed a deputy sheriff refused to take the 
oath and cut the same off from his appointment, 
and there was no showing that he exercised the 
duties of the office, or had the reputation in the 
community of being a deputy sheriff, he was not 
an officer de facto.** 


[§ 102] 9. Special Deputies and Persons Specially 
Authorized+*—a. To Exercise Function of Sheriff 
—(1) In General. When authorized by statute*® 
and by judicial authority*’ to do so a sheriff may 
appoint persons to do particular acts falling within 
the functions of the sheriff*® such as to serve a 
summons,*® or to make an arrest,°° or to preserve 
the peace.*t The power of appointment by the 


Receiptors see infra § 1117; Attach- 


ay LSS D3 0o ON Wises ment § 619; Executions § 295. 
26. Slaughter v. Barnes, 8 A. K. Tex.—Weatherford v. State, 31 Tex. | Substitutes for sheriff see infra §§ 
Marsh. (Ky.) 412, 13 AmD 190. Cr. 530, 21 SW 251, 37 AmSR 828. 120-122. 
27. Buttling v. Hatton, 48 App. 37. Commercial Bank v. Sandford, 46. See statutory provisions. 
Div. 577, 62 NYS 899. 103 Fed. 98. 47. See cases infra note 48. 
28. Correll v. Morgan, 70 Okl. 295, 3s. Trammell v. Shelton, 18 Tex. 48. Ala.—Kavanauge 
SETA gs Civ. A, 366, 45 SW 319. Rie ae: a Kavanaugh v. State, 41 
29. Of constable see supra § 86. 39. Broach v. Garth, (Tex. Civ. A.) 


Of sheriff see supra § 51. 
Estoppel: 
Generally see Estoppel 21 C. J. p 1052. 


Of sureties to deny official character 
of principal see infra § 828. 


30. Hughes v. James, 3 J. J. Marsh. 


(Ky.) 699; Womack v. Nichols, 39 
Miss. 320. 
31. O’Pry v. Kennedy, 86 Ga. 662, 


12 SE 940. 

3g. Cross references: 

Authority of de facto deputy see infra 

§ 1325 
De facto: 

Defined see 18 C. J. p 453. 

Bailiff see infra § 118. 

Constable see supra § 88. 

Deputy officer generally see Offi- 

cers § 387. 

Sheriff see supra § 54. 

33. Strickland v. Strickland, 24 Ga. 
AL 200, 100 SH 230; Hartshorn v. 
Gough Bank, 17 Ga. A. 483, 87 SE 
720; Burkhardt v. State, 838 Tex. Cr. 
228, 202 SW 513. 


84. Abington v. Steinberg, 86 Mo. 
A. 639; Boardman v. Halliday, 10 
Paige (N. Y.) 223; Broach v. Garth, 
(Tex. Civ. A.) 50 SW 594. 


35. Jewell v. Gilbert, 64 N. H. 13, 
5 A 80, 10 AmMSR 357. 


36. Cal.—Peo. v. Cradlebaugh, 
Cal. A. 489, 141 P 943. 


24 


Kan.—Orchard v. Peake, 69 Kan. 
510, 77 P 281. 
Mo.—State v. Dierberger, 90 Mo. 


369, 2 SW 286; Buis v. Cooper, 63 Mo. 
A. 196 (failure to file notice of ap- 
pointment). 


50 SW 594. 
prey, in general see supra § 


40. Ga.—Stephens v: State, 106 Ga. 
116, 32 SE 138 (although the statute 
makes it a misdemeanor to enter up- 
on the duties of the office without first 
taking and filing the oath). 


_ Miss.—Alabama, etc., R. Co. v. Bold- 
ing, 69 Miss. 255, 13 S 844, 30 AmSR 


Mo.—State v. Dierberger, 90 Mo. 


369, 2 SW 286. 


Nebr.—McFadden v. Cedar County, 
95 Nebr. 318, 145 NW 639. 


yee H.—Merrill v. Palmer, 13 N. H. 


Tex.—Broach v. Garth, (Civ. A.) 50 
SW 594. 


Oath of deputy in general see su- 
pra § 95. ; 

41. Orchard v. Peake, 69 Kan. 510, 
77 P 281; Buis v. Cooper, 68 Mo. A. 
196; Williamson v. Lake County, 17 
S. D. 353, .96 NW 702; Burkhardt v. 
State, 83 Tex. Cr. 228, 202 SW 5138. 

42. Broach v. Garth, (Tex. Civ. A.) 
50 SW 594. 


, by phate of deputy in general see supra 
8 C3 


43. Hill v. New Amsterdam Casu- 
alty Co., 105 Cal. A. 156, 286 P 1108. 


44. Browniyv. State, (43° Dexy (Cr: 
411, 66 SW 547. 


45. Cross references: 
cer eye of special officer see infra 


Civil 
80. 
Posse comitatus see infra § 123. 


service law see Officers §§ 73- 


ee v. Burlingame, 36 Ill. 


Ind.—Earle v. Earle, 91 Ind. 27; 
Procter v. Walker, 12 Ind. 660; Stand- 
ard Dev. Co. v. Broz, 90 Ind. A. 265, 
168 NE 615 [cit Cyc]. 


isN: F—Allen v. Smith, 12 N. J. L 
ov. : 


eae Y.—Coyles v. Hurtin, 10 Johns. 


S. C—State v. Toland, 86 S. C. 515, 
15 SE 599. 


_[a] In Hawaii the sheriff of the 
city and county of Honolulu is author- 
ized without the approval of the civil 
service commission to appoint special 
police officers without pay. Terr. v. 
Wills, 25 Hawaii 747. 


49. Guyman v. Burlingame, 36 Ill. 
201; Hartford F. Ins. Co. v. Apple- 
baum, 71 Ind. A. 514, 125 NE 237. See 
also Process § 64. 


50. Procter v. Walker, 12 Ind. 660; 
Allen v. Smith, 12 N. J. L. 159; Coyles 
v. Hurtin, 10 Johns. (N. Y.) 85. See 
also Arrest § 11. 


51. See cases infra this note. 


[a] In Illinois the authority given 
a sheriff under Hurd St. (1899) p 613 
to summon any number of special dep- 
uties for the preservation of peace in 
his county is not suspended by L. 
(1887) p 239 authorizing the governor 
to send troops into a county to pre- 
serve peace. Christian County v. 
Merrigan, 191 Ill. 484, 61 NE 479 [aff 
92 Ill. A. 428]; Philips v. Christian 
County, 87 Ill. A. 481. 


[b] Taking recognizance.—A stat- 
ute providing that deputy sheriffs 
shall have the same power to take re- 
cognizances from persons arrested on 
eapias as sheriffs have applies to a 
Special deputy. State v. Kizer, 4 


For later cases, developments and changes in-the law see Annotations, same title and section number. 
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sheriff under a statute providing that any person 
may be deputed by the sheriff to perform partie- 
ular acts is not abrogated by a statute leaving the 
necessity of employment and compensation to a 
board of supervisors,°? and under such statute the 
sheriff may appoint a deputy to act as quarantine 
inspector.°* Where a special deputy sheriff has 
been appointed to execute a writ, it will be pre- 
sumed that an “urgent occasion” existed to author- 
ize the appointment.®+ A special deputy is said to 
be the mere agent of the sheriff in each particular 
ease and not a public officer.®* 


Delegation of power by appointment. The sher- 
iff cannot delegate, it has been held, to an attorney 
of a plaintiff in attachment the power to appoint 
a special deputy to make a levy.°® 


What constitutes special appointment.®*7 Where 
goods in the hands of a third person who claims a 
lien thereon are attached by a sheriff and placed in 
the charge of the deputy sheriff, the lienor is not 
the custodian of the goods under the sheriff’s au- 
thority.°° Where a sheriff gives a deputy’s badge 
to a person and authorizes him to arrest an offender, 
the appointment is a general, and not a special, 
deputation within a statute requiring Appointments 
to do particular acts to be in writing.®® 


[§ 103] (2) Authority of Deputy To Appoint. 
While a deputy or undersheriff may not appoint an- 
other for the purpose of conducting the general 
business of the office,°° he may appoint a bailiff or 
special deputy to do a particular act. Under 
statutory provisions authorizing the sheriff to ap- 
point general deputies who shall perform the duties 
of the sheriff,®* a deputy sheriff has the same power 
to appoint a special deputy to serve a summons as 
is given by statute to the sheriff.** 


SHERIFFS AND CONSTABLES 


[57 C.J.] 763 


special deputy is not a public officer but merely 
an agent of the sheriff,®* the sheriff may appoint a 
minor as his special deputy to perform a particular 
act.°° 


[§ 105], (4) Mode of Appointment. Even in the 
absence of a statute requiring it, it has been held 
that a written appointment is necessary to author- 
ize a special deputy to do a particular act,°° such 
as to serve a writ of ne exeat,®* or to make an ar- 
rest,°® or to sell property under execution.®® Stat- 
utes requiring the appointment of a special deputy 
to be in writing must’ be complied with;*° but the 
delivery of a deputy sheriff’s badge has been held 
a sufficient compliance.*! 


Indorsement on process. A statute requiring an 
indorsement on a summons must be complied with,‘? 
but in the absence of statute the appointment need 
not be indorsed on a summons*® or a writ of venire.‘* 


-[§ 106] (5) Oath. In the absence of statute an 
oath need not be taken by a special deputy.7° A 
statute providing that an undersheriff shall take an 
oath of office’® has been held inapplicable to a spe- 
cial deputy.*? 


[§ 107] (6) Filing of Appointment. In the ab- 
sence of statute it is not necessary to file the ap- 
pointment of a special deputy in a clerk’s office,*® 
or with the papers in the cause.7° <A statute pro- 
viding that the appointment of an undersheriff be 
filed’® has been held inappheable to a special dep- 
Wine 


[§ 108] b. To Exercise Function of Constable— 
(1) In General. While a constable ordinarily may 
not appoint a permanent deputy,°? at common law 
under certain circumstances he may appoint persons 
as special constables to do particular acts,®* such 


[§ 104] (3) Who May Be Appointed. Since a | as to serve a summons,** or writ of replevin,®® or 
Sneed (Tenn.) 563. See also Bail §§ 62. See supra § 91. 80. See supra § 91. 
23, 205-208. 63. Gehrke v. Foreman, 177 Ill.| 981. Allen v. Smith, 12 N. J. L. 159. 


Right of sheriff to summon posse 
comitatus see infra § 123. 


52. Peo. v. Lyon, 154 App. Div. 266, 
1387 NYS 973 [aff 77 Misc. 377, 136 
NYS 534]. 


53. Peov v. Lyon, supra. 
54. State v. Kizer, 4 Sneed (Tenn.) 
63. 


55. Kavanaugh v. State, 41 Ala. 
399: State v. Toland, 36 S. C. 515, 15 
SE 599. See Meyer v. Bishop, 27 N. 
J. Eq. 141 (neither his appointment 
nor his relation to the sheriff can be 
presumed from his acts). 


56. Perkins v. Reed, 14 Ala. 536. 

57. General appointment see supra 
$94), 

58. Dreisbach v. Braden, 40 Cal. A. 
AO isd 2 262% 

59. Crose v. Tony John, 96 Wash. 
216, 164 P 941. 

60. See supra § 91. 
61. Ga.—McGuffie v. State, 17 Ga. 
497. 

Ind.—New Albany, 
Grooms, 9 Ind. 243. 


Miss.—Welch v. Jamison, 2 Miss. 
160 (where it was no justification in 
an action of trover that defendant 
held property for safe-keeping as 
agent of a deputy sheriff upon attach- 
ment). 


N. Y.—Hunt v. Burrel, 5 Johns. 137. 
Pa.—Com. v. Armstrong, 4 Pa. Co. 5. 


etc Ra tCO:, Ve 


618, 52 NE 852. 
64 See supra § 102. 


65. New Albany, etc., R. Co. v. 
Grooms, 9 Ind. 243; State v. Toland, 
36S) (Ceb15915 S599. 


66. Peo. v. Moore, 2 Dougl. (Mich.) 


1; Greisner vy. Greisner, 86 N. J. Eq. 
76, 97 A 287. 
67. Greisner v. Greisner, supra. 


See also Ne Exeat § 36. 


68. Peo. v. Moore, 2 Dougl. (Mich.) 
1. See also Arrest § 11. 


69. Meyer v. Patterson, 28 N. J. 
Eq. 239; Meyer v. Bishop, 27 N. J. 
Eq. 141 [aff 28 N. J. Eq 239]. See al- 
so Executions § 553. 


70. Baxter v. Yeagley, 
657,.00 & 509: 


71. .Crose v. John, 96 Wash. 216, 
219, 164 P 941 (where it is said: ‘“‘The 
fact that the writing was upon metal 
was as effective to show his authority 
as if it had been written on paper and 
retained in the sheriff's office’’). 


72. Baxter v. Yeagley, 8 Kan. A. 
657, 56 P 509. See also Process § 64. 


73. Nelson v. Nye, 43 Miss. 124. 


74. State v. Toland, 36 S. C. 515, 
15 SE 599. 


75. Procter v. Walker, 12 Ind. 660. 
76. See supra § 95. 

77. Allen v. Smith, 12 N. J. L. 159. 
78. Nelson v. Nye, 43 Miss. 124. 
79. Nelson v. Nye, supra. 


8 Kan. A. 


82. " See supra § 92. 


83. Lawson v. Buzines, 3 Del. 416; 
New Albany, etc., R. Co. v. Grooms, 9 
Ind. 243; Prickett v. Cleek, 13 Or. 415, 
11 P 49; Kaysen v. Steele, 138 Utah 
260, 264, 44 P 1042. 


“At common law, the duties of a 
constable being wholly ministerial, 
and in no way judicial, he may, when, 
because of sickness, absence, or oth- 
er special cause, he cannot do it him- 
self, appoint a deputy to discharge 
any particular duty of the office.” 
Kaysen v. Steele, supra. 


[a] In Pennsylvania, under the act 
of April 15, 1834, providing that no 
deputy shall be appointed by a con- 
stable without the approbation of the 
court of quarter sessions, an appoint- 
ment should not be allowed except 
when the constable from some cause 
is unable to attend to the duties of 
the office. Newton v. Luzerne Coun- 
ty, 12 Pa. Dist. 695; In re Deputy Con- 
stables, 4 Pa. Dist. 217, 16 Pa. Co. 297; 
In re Schnyder, 2 LehighValLR 424; 
ater of Deputy Constables, 11 Phila. 


84 New Albany, etc. R. Co. v. 
Grooms, 9 Ind. 243. But see Gordon 
v. Knapp, 2 Ill. 488 (where, under a 
statute authorizing the service of civil 
process where goods and chattels are 
about to be removed before a qualified 
constable can act, the appointment 
of a special constable to serve a sum- 
mons was void). 


85. Standard Dev. Co. v. Broz, 90 
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writ of execution.’* Statutes sometimes provide 
that in certain cases a special constable may be ap- 
pointed either by the justice of the peace or by the 
constable,** but an appointment for a purpose not 
authorized by statute has been held void.** 


Appointment by justice of the peace.8® Where 
the statute authorizes a justice to appoint a con- 
stable for a special purpose when the pressure of 
official business demands it, an appointment under 
such circumstances is properly made,°® and it is 
not material whether the appointee be denominated 
a constable or a special constable.°t Under a stat- 
ute authorizing generally the appointment of a spe- 
cial constable by the justice whenever a qualified 
constable cannot conveniently be found in the town- 
ship, it must appear that some legal right is subject 
$0 jeopardy or that some substantial harm will come 
to a litigant before a regular officer can be found 
to serve the process;°? but if the justice has per- 
sonal knowledge that there is no regular constable 
at his command to serve process, it is not necessary 
that any showing be made to him before he appoints 
a special constable.2* Whether an “emergency” un- 
der the terms of a statute exists authorizing the ap- 
pointment of a special constable by the justice is 
a question of which the justice is the exclusive 
judge.°* Where a landlord’s warrant is directed 
to a constable, naming him, “or next constable,” 
the constable named may legally deputize or appoint 
a person, not a constable, to make distress there- 
under.°®® 


Affidavit of necessity. In some jurisdictions by 
statute it is necessary that a party to the suit make 
and file an affidavit with the magistrate that there 
is no constable at hand and the business is urgent.°°® 


[§ 109] (2) Number of Appointees. Under stat- 
utory provisions giving a justice of the peace an- 
thority when the ‘office of constable is vacant or in 


° 
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other case of emergency to appoint a person to act 
as constable, when the office is vacant and an emer- 
gency also exists, there may be an appointment of 
two or more special constables.°? 


[§ 110] (8) Mode of Appointment. Where the 
statute designates the manner in which a special 
constable shall be appointed,®* the appointment must 
be in strict conformity therewith or the appoint- 
ment is void.°® Where the statute authorizes an 
appointment by a justice to serve a writ of attach- 
ment? or garnishment? in case of an emergency with- 
out designating the mode of appointment, it need 
not be in writing.® 


Indorsement on process. Where the statute au- 
thorizing the appointment of a special constable to 
serve process requires that the appointment by the 
justice shall be made by a written indorsement un- 
der seal on the back of the process which the per- 
son receiving the same shall be deputed to execute, 
an indorsement under seal is necessary although the 
justice’s court is not a court of record having a seal,* 
and while an indorsement on a separate piece of 
paper has been held insufficient,> an indorsement 
under seal on a separate piece of paper securely 
fastened to, and on the back of, the writ before de- 
livery to the appointee is sufficient as a substantial 
compliance with the statute.® 


[§ 111] (4) Oath. In the absence of statute re- 
quiring it a constable appointed by a justice for a 
special purpose need not take an oath’ unless re- 
quired by the justice to do so.§ 


[§ 112] (5) Bond. In the absence of statute re- 
quiring it a constable appointed by a justice for a 
special purpose need not give a bond® but the jus- 
tice himself may require a bond.1® While a bond 
may be required by statute from a special constable 
in the performance of certain acts,1! a statute re- 


Ind. A. 265, 168 NE pre [eit Cyc]. 
See also Replevin § 141 


86. Lawson v. Buininos: 3 Del. 416. 
But see Stacy v. Bernard, 20 Colo. A. 
293, 78 P 615 (where an execution sale 
was void when conducted by the jus- 
tice and wherein it was said that no 
statutory authority exists to permit a 
constable to appoint a deputy to make 
a sale under a writ of execution). 


87. See statutory provisions. 
88. Gordon v. Knapp, 2 Ill. 488. 


[a] TIllustration.—Where the stat- 
ute authorizes the appointment, to ex- 
ecute criminal process where the ac- 
cused is likely to escape, and civil 
process where goods and chattels are 
about to be removed before a qualified 
constable can act, the appointment to 
serve a summons is void where civil 
process refers to an attachment or ex- 
ecution. Gordon v. Knapp, 2 Ill. 488. 


89. Special appointment to serve: 


Process generally see Justices of the 
Peace § 157. 
Writ of: 


Attachment see 
Peace § 177. 


Execution see Justices of the Peace 
§ 350. 


Justices of the 


Garnishment see Justices of the 
Peace § 208. 


90. Gould v. State, 21 Oh. A. 26, 


152 NE 788. 
91. Gould v. State, supra. 


92. Cunningham y. Bostwick, 7 
Colo. A. 169, 43 P 151; 


[a] Appointment valid.—W here 
the regularly qualified constable had 
left the country, and there was some 
evidence that he had resigned, and a 
justice appointed a special constable 
to serve the summons and writ in at- 
tachment, and indorsed the appoint- 
ment on the papers so served, stating 
that there was no regular constable at 
command, and three weeks after the 
judgment the office was declared va- 
cant by the county commissioners, 
the appointment was valid. Brewer 
v. Mock, 14 Colo. A. 454, 60 P 578. 


93. Bruce v. Endicott, 16 Colo. A. 
506, 66 P 679; Brewer v. Mock, 14 
Colo. A. 454, 60 P 578. 


94, Murkison y. State, 11 Ala. A. 
105, 65 S 684. 


95. Pickerine “Co. Vv. ebutZ 1 OU ba. 
Super. 479. See also Landlord and 
Tenant § 1674. 


96. See statutory provisions. 


fa] Showing insufficient to estab- 
lish necessity.—The requirement that 
the affidavit for deputizing a special 
constable shall state that “there is no 
regular officer at hand” is not satis- 
fied by an averment that plaintiff, be- 


ing a regular brakeman on a specified 
railroad, ‘‘cannot see an officer con- 
venient, i and the deputation thereun- 
der is void. Hazleton v. Simpson, 11 
Heisk. (Tenn.) 679. 


97. Murkison v. State, 1 
105, 65 S 684. oa alelag 


98. See statutory provisions. 


99. Bruce v. Endicott, 16 Colo. A. 
506, 66 P 679; Hamill v. Ferrier, 8 
Colo. A. 266, 45 P 522; Cort v. New- 
man, 6 Colo. A. 154, 40 P 242. 


1. See Justices of the Peace § 177. 
s See Justices of the Peace § 208. 


Brown v. Wiens. Brook 
108 Miss. 182, 68 S 351 gee 


4 Bruce v. Endicott, 16 
506, 66 P 679 Coleus: 


5. Gordon v. Knapp, 2 Ill. 488. 


6. Lewis v. Smith, 45 poe 557, 101 
P 762. See also Process § 64 


oye State v. Trapp, 8 Blackf. (Ind.) 


8 State v. Trapp, supra. 


Ke State v. Trapp, 8 Blackf. (Ind.) 


10. 
11. 


See State v. Trapp, supra. 
See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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quiring a bond where the appointment is to serve 
an attachment, execution, or order for the delivery 
of property, does not apply where the appointment 
is to serve a search warrant.’? A statute requiring 
all civil officers to give bond'*® has been held inap- 
plicable to a special constable appointed by a justice 
to serve a search warrant.1* 


[§ 113] (6) Evidence of Appointment. Where 
the statute authorizes an appointment of a special 
constable under certain circumstances to serve proc- 
ess, there is no presumption of the validity of the 
appointment,!® and a person who justifies under 
such appointment must show affirmatively that the 
statutory causes authorizing the appointment ex- 
isted?® and that the appointment was made in the 
manner prescribed by statute.t7 Where the statute 
requires the appointment of a special constable by 
a justice of the peace to be noted on the docket of 
such justice, the appointment ean be proved only 
by the record.® 


[§ 114] 10. Bailiffs, Keepers, Clerks, and Other 
Assistants and Employees!®*—a. Bailiffs?°—(1) In 
General. It is the duty of the sheriff, when he can- 
not attend to such duties in person, to appoint depu- 

- ties to attend upon the terms of court,?? and when 
such deputies are put in charge of juries the term 
“bailiff” is applied to them.” The term “bailiff” is 
also used, however, as meaning a sheriff’s officer or 
deputy generally,?* although it is considered that a 
sheriff’s bailiff is not a general but a special agent of 
the sheriff who employs him,?* and cannot be regard- 
ed as a public officer”® or as a peace officer.2® Under 
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a statute providing that the sheriff shall summon 
bailiffs to serve in court in cases where tried by a 
jury when the judge certifies that such bailiffs are 
necessary, the employment of a bailiff is left abso- 
lutely to the judgment of the court.?7 


[§ 115] (2) Number of Bailiffs. Where the stat- 
ute authorizes the sheriff to employ as many bailiffs 
as may be necessary, an order of court limiting the 
number is unauthorized.** 


[§ 116] (8) Oath.2® While no special oath is 
required of the sheriff when he acts as bailiff to the 
jury,®® when the duty of acting as bailiff is assigned 
by the sheriff to a deputy specially appointed for 
that purpose alone, a special oath is necessary to be 
administered to him.*? 


[§ 117] (4) Evidence of Appointment. It is not 
necessary, It has been held, that the appointment of 
a constable as bailiff to serve during a term of court 
be shown by the minutes of the court, and, when 
not so shown, the fact can be proved by other evi- 
dence.*? 


[$ 118] (5) De Facto Bailiff. A constable select- 
ed by the sheriff to serve as bailiff during a term of 
court, and who serves in such capacity, and is pre- 
sumably sworn, is at least a de facto officer whose 
acts are valid.*3 


[§ 119] b. Clerks and Other Assistants and Em- 
ployees.** Statutes sometimes provide that the 
sheriff may appoint the employees and assistants to 
his office.2° A deputy sheriff, by adopting the act 


12. Hoeg v. Pine, 143 Iowa 243, 121 
NwW 1019. 


13. See Officers § 89. 
14. Hoeg v. Pine, 143 Iowa 2438, 121 
NW 1019. 


15. Bruce v. Endicott, 16 Colo. A. 
506, 66 P 679; Hamill v. Ferrier, 8 
Colo. A. 266, 45 P 522; Cort v..New- 
man, 6 Colo. A. 154, 40 P 242. 


16. Bruce v. Endicott, 16 Colo. A. 
506, 66 P 679: Hamill v. Ferrier, 8 
Golo. A. 266, 45 P 522; Cort v. New- 
man, 6 Colo. A. 154, 40 P 242. 


17. Bruce v. Endicott, 16 Colo. A. 
506, 66 P 679; Cort v. Newman, 6 Colo. 
A. 154, 40 P 242. 


18. Benninghoof v. Finney, 22 Ind. 
101 (the statute requiring the justices 
to note such appointments was imper- 
ative and not merely directory). 


19. Cross references: 

Civil service law see Officers §§ 71-80, 
161-163. 

Disqualification and exemption as ju- 
rors see Juries §§ 196, 197. 

“Office” and “employment” 
guished see Officers §§ 18-27. 


20. Bailiff: 
Defined see 6 C. J. p 1079. 
As synonymous with “sheriff” see su- 

pra § 3 

21. Nicholson v. State, 38 Fla. 99, 
20 S 818; McWilliams v. Richland 
County, 16 Ill. A. 338. 

[a] Undersheriff may appoint a 
bailiff for the purpose of doing a par- 


ticular act although he cannot appoint 
a deputy to do the general business of 


distin- 


the office. McGuffie v. State, 17 Ga. 
497. 
[b] In Newfoundland an appoint- 


ment by the ieee of a bailiff under 
22 Vict. c 5 § 2, providing, among oth- 


er things, that certain sheriffs may 
appoint a deputy or deputies for the 
service and execution of all writs, 
rules, orders, and other process of the 
court is not valid where the appoint- 
ment is to execute a particular process 
for a particular individual. Reg. v. 
Ryan, 4 Newfoundl. 752. 


22. Nicholson v. State, 38 Fla. 99, 
20 S 818. 


[a] It is not province of presiding 
judge to appoint bailiffs to take charge 
of juries while considering their ver- 
dicts. Nicholson v. State, 38 Fla. 99, 
20 S 818. 


[b] They are none the less depu- 
ties of sheriff, however, in the per- 
formance of such duty, even though 
they be deputized by the sheriff for 
that specific duty alone. Nicholson v. 
State, 38 Fla. 99, 20 S 818. 


23. 1 Blackstone Comm. 
Black L. D.; Bouvier L. D 


fa] Bound bailiff is one who is 
bound with securities to the high 
sheriff in an obligation for the due ex- 
ecution of his office. Latta v. Owens, 
10 Man, 153. 


{[b] Special bailiff is an officer ap- 
pointed for a special purpose by the 
sheriff, e. g., the exoneration of a par- 
ticular writ, at the instance of plain- 
tiff, or of his attorney, and exists pro 


p 344; 


hac vice. Latta v. Owens, 10 Man. 
1155335 
24. Latta v. Owens, 10 Man. 153. 


25. Latta v. Owens, supra. 

26. Latta v. Owens, supra. 

27. Ward v. State, 17 Ala. A. 170, 
82 S 660 [certiorari den 203 Ala. 306, 
82 S 662]. 

[a] Sufficiency of certification by 


court.—Under Acts (1915) p 707, re- 
quiring the sheriff to summon bailiffs 


when the judge certifies they are ac- 
tually necessary, minute entries by 
the court, directing sheriff to summon 
bailiffs, was a sufficient compliance 
with statute in connection with a sub- 
sequent certified statement by court 
that service of bailiffs was actually 
necessary. Ward v. State, 17 Ala. A. 
170, 82 S 660 [certiorari den 203 Ala. 
306, 82 S 662]. 


28. Ex p. Strobach, 49 Ala. 443. 


29. Generally see Oaths and Affir- 
mations 46 C. J. p 837 


Oath of: 
Constable see supra § 63. 
Deputy see supra § 95. 
Sheriff see supra § 13. 
30. See supra § 13. 


31. Nicholson v. State, 38 Fla. 99, 
20 S 818; Hare v. State, 5 Miss. 187; 
ewes Vai tate; 15 Ohs 72,945 AmD 


. 32. Johnson v. State, 
679, 109 SE 526. 


33. Johnson v. State, 27 Ga. A. 679,. 
109 SE 526. 


34 “Clerk” 11 °C. J. pp 840-844. 
Clerks of courts 11 C. J. p 845. 
35. See statutory provisions. 


[a] Im Wew York under L. (1911) 
ec 359, amendatory of L. (1909) ec 16 
(Consol. ESOS ee Mais hems d aoe 
providing that boards of supervisors 
shall have power to fix the “mode of 
appointment” of the employés in any 
county office, L. (1903) ¢ 9 § 8, as 
amended by L. (1904) c 4 § 1, as 
amended by L. (1910) c¢ 243 § 8, pro- 
viding that the sheriff of Rensselaer 
county may appoint certain employés: 
of his office, and under L. (1909) e 51 
(Consol. L. [1909] ec 47) § 9, L. (1875) 
e 482 § 1, subd 2, L. (1892) c 686, and 
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of his clerk in signing the sheriff’s and the deputy 
sherift’s names to a certificate of attachment, makes 
it to all intents and purposes the act of the depu- 
ty.2® An appointment by a sheriff to a position as 
clerk in his office cannot extend beyond his own 
term,?? and such clerk may be dismissed by the 
sheriff at any time.*® 


[§ 120] 11. Substitutes for Sheriff—a. In Gen- 
eral, The statutes generally provide for special ap- 
pointments of persons to perform particular serv- 
ices appertaining to the sheriff’s office in case there 
is no sheriff or the sheriff is unable to act, and the 
coroner is unable to fulfill his duties.2® A statute 
providing that a private person may be appointed 
to serve process where the sheriff is disqualified and 
the coroner is unable to act*® does not authorize 
an appointment of a private person to act as sheriff 
during the trial of a case in which the sheriff is a 
party.41 Where a sheriff is in his office ready to 
serve process issued by the probate judge, and the 
sheriff’s office is in the same building with that of 
the probate judge, the latter has no authority to 
appoint a special sheriff to serve the process.*” 


[§ 121] b. Coroner Acting as Sheriff.t* Both at 
common law** and by statute*® under certain cir- 
cumstances,*® upon the disqualification of the sher- 
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iff,47 the coroner may act as sheriff either for a 
particular purpose or in the event of a vacancy in 
office for a specified time. In his ministerial ca- 
pacity#® the coroner is merely the substitute of 
the sheriff,#? and has no authority to act in that 
capacity when there is no sheriff in office.°° While 
it is proper for the coroner to act when the sheriff 
is disqualified within the terms of the statute,°? a 
coroner cannot exercise the powers of the sheriff 
under circumstances not specified in the statute.>? 


Rights of coroner and deputies to perform du- 
ties.°? Under a statute providing that if for any 
cause there is a vacancy in the sheriff’s office, and 
there is no deputy to act as authorized by law in 
case of the death of the sheriff, the coroner shall 
perform the duties of sheriff construed in connec- 
tion with a statute providing that the deputy may 
continue to discharge the duties of any state or 
county officer upon his death, the deputy of a sher- 
iff discharges the duties of a sheriff upon his death 
only;>+ so if the sheriff is living and disqualified, 
the coroner is the proper officer to assume the du- 
ties.°°> Where a sheriff does not die, an undersher- 
iff cannot execute the duties of the office of sheriff 
under a statute providing that he shall execute such - 


the county law (L. [1909] ¢ 16 [Con- 
sol. L. (1909) ec 11]), the sheriff of 
Rensselaer county, and not the board 
of supervisors, has the power to ap- 
point the employés of the sheriff's of- 
fice, the supervisors merely having 
power to fix the mode or manner of 
appointment. Sheldon v. MacArthur, 
73 Misc. 575,133 NYS 194 [aff 148 App. 
Div. 908 mem, 133 NYS 194 mem]. 


Appointment by civil service see Of- 
ficers §§ 71-80. 


36. Gibson v. National Park Bank, 
98 N. Y. 87 [aff 49 N. Y. Super. 429]. 


37. Sargent v. Gorman, 131 N. Y. 
191, 29 NE 946 [aff 14 NYS 491]. 


88. Sargent v. Gorman, supra 
(holding also that L. [1890] ¢ 67 pro- 
viding for removal of honorably dis- 
charged soldiers for cause and after 
hearing and I. [1887] ¢ 464, giving 
such soldiers preference for appoint- 
ments, was inapplicable). 


39. See statutory provisions. 


Cross references: 


Appointment of private person to 
serve: 


Process see Process § 67. 
Writ of: 
Attachment see Attachment § 404. 
Garnishment see Garnishment § 
Coroner acting as sheriff see infra § 
ibaa 
Inability of sheriff to act in particular 
cases see infra § 134. 


40. See Process § 67. 

41. Whitehead v. Brigham, 1 La. 
Ann. 317. 

42. Skinner v. Cowley County, 63 


Kan. 557, 66 P 635. 
43. Cross references: 

Coroners generally see Coroners 13 C. 
J. p 1239. 

Liabilities of coroner acting as sheriff 
see infra § 186 


Liability on coroner’s bond while act- 
ing aS sheriff see Coroners § 6. 


Sheriff as coroner see Coroners § 10. 


44. Ill.—Reed v. Reber, 62 Ill. 240 
(absence of sheriff). 

Mo.—State v. Smith, 90 Mo. 37, 41, 
1 SW 753, 59 AmR, 4; Orscheln v. 
Scott, 79 Mo. A. 534 (both summoning 
jurors). 


Pa,—Com. v. Mallini, 214 Pa. 50, 63 
A 414 (Summoning jurors). 


Tex.—Kirk v. Murphy, 16 Tex. 654, 
67 AmD 640 (serving process). 


N. S.—Horsfall v. Sutherland, 31 N. 
S. 471. 


“At common law the coroner was 
authorized to perform the duties de- 
volved on the sheriff in Summoning a 
jury, whenever the sheriff was incom- 
petent to act, and in this event the 
process of the court was directed to 
the coroner instead of the sheriff.” 
State v. Smith, 90 Mo. 37, 41, 1 SW 
753, 59 AmR 4. + 


45. See statutory provisions. 
46. Cross references: 


Authority of coroner acting as sheriff 
generally see infra § 130 


Right of coroner: 
To serve: 


In justice’s court see Justices of 
the Peace § 157 note 52 [f]. 


Process generally see Process § 
61. 
Writ of: 
aT yi Mae see Attachment § 
401. 


HEE GCNEION see Executions § 

211. 

Sererione see Garnishment § 
307. 


Replevin see Replevin § 141. 
Bc mattan see Sequestration 
§ 70. 


To summon: 
Grand jury see Grand Juries § 45. 
Jurors see Juries § 241. 

47. See infra § 133. 

[a] Conclusiveness of affidavit of 


prejudice of sheriff.—The trial court 
is not bound to take the affidavit of a 
party that the sheriff is prejudiced 
against him, as conclusive under Rev. 
St. § 3894 providing for the exercise 
of the duties of sheriff by the coroner 
when the sheriff is prejudiced, but the 
trial court has some discretion in the 
matter, and unless it appears that it 
has abused its discretion its action 
will not be disturbed. State y. Leabo, 
89 Me- 247, 1 SW 288. 


48. See Coroners § 12. 
ot Richardson v. Croft, 17S. Cc. L. 
50. Richardson v. Croft, supra (the 


service of process by the coroner dur- 
ing the interval between the election 
of a sheriff and his entering upon the 
duties of his office is void). But see 
Mays v. Forbes, 11 Tex. 284 (in order 
to entitle a coroner to serve a writ, 
the petition for the writ must state 
that there is no sheriff, or that there 
is some objection to the sheriff). 


Authority of coroner acti as sher- 
iff see infra § 130. on 


51. State v. Corcoran, 7 Ida. 220, 
61 P 1034; State v. Smith, 90 Mo. 3%; 
1 SW 753, 59 AmR 4. 


[a] Right to serve warrant on 
sheriff.—Under Rev. St. c 14 § 97 pro- 
viding that every coroner shall serve 
and execute “all writs and precepts” 
when the sheriff shall be a party or in- 
terested in the case, the term “all 
writs and precepts” includes warrants 
and processes in criminal cases so 
that an arrest of the sheriff by the 
coroner is valid. Adams v. Vose, 1 
Gray (Mass.) 51. 


52. Tate v. Peo., 6 Colo. A. 202 
P 471. a 


Authority of coroner acting as sher- 
iff see infra § 130. a 

53. When duties of sheriff devolve 
upon deputy see infra § 128. 


54. Lipscomb v. State, 
223, 25 S 158. 


55. Lipscomb v. State, supra. / 


76 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 121-123] 


duties on the death of the sheriff,®® but upon a va- 
eancy caused by the election of the sheriff to an- 
other office, the duties devolve upon the coroner.*? 
Where the coroner is authorized by statute to sum- 
men jurors,°* his authority to do so is not abrogated 
by a statute authorizing the appointment by the 
sheriff of a deputy to execute and make returns of 
all writs and other processes directed to the sheriff, 
and to perform all other duties incumbent on the 
sheriff.°® 


Rights of coroner against sheriff. While the sher- 
iff is generally entitled to hold over until his suc- 
cesscr is elected and qualified,®° it has been held 
that upon the death of a sheriff-elect before qual- 
ifying the coroner-elect and qualified is entitled to 
the office of sheriff as against the former sheriff 
claiming to hold over.°t 


As preventing vacancy in office. Under a stat- 
ute providing that in ease of a vacancy in the office 
of sheriff,®? the powers and duties shall devolve upon 
the coroner to be executed by him until a new sher- 
iff is appointed or elected, it has been said that 
strictly speaking there is no vacancy in the office 
by reason of the death, removal, or resignation of 
the incumbent ;°* but under other statutes a vacancy 
exists in the office of sheriff whenever the person 
elected or appointed ceases for any reason to be 
sheriff although the duties may for the time being 
be performed by a coroner acting as sheriff.°* 


Term of office. Under a statute providing that in 
ease of a vacancy in the office of sheriff the powers 
and duties devolve upon the coroner until a new 
sheriff is appointed or elected, the coroner holds 
office only until an appointment authorized by stat- 
ute is made by the court.®® 


56. Paddock v. Cameron, 8 Cow. (N. 
Wo) 212. 


57. Paddock v. Cameron, supra. 
58. See Juries § 241. 
59. Com: v. Mallini, 214 Pa. 50, 63 


To summon: 


60. See supra § 26. 
61. State v. Epler, 12 Oh. St. 428. 
62. Wacancy in office of sheriff in 


general see supra § 27. 3 rth 
63. Peo. v. Phoenix, 6 Cal. 92. 102; 


64. State v. MacGregor, 44 Oh. St. [a] 
628, 633, 10 NE 66 (where it is said 
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Appointment of elisor:—Continued 


Grand jury see Grand Juries § 45. 
Jurors see Juries § 241. 
68. State v. Smith, 
SW 753, 59 AmR 4. 
69. See statutory provisions. van 
“Elisor” 20 C. J. p 402. 78. 


70. ‘Peo. v. Sehorn, 116 Cal. 503, 48 
Peo. v. Young, 108 Cal. 
Anonymous, 23 Wend. (N. Y.) 


Interest not sufficient to dis- 
sheriff and 


[57 C.J.] 773 


Appointing deputy. A coroner acting as sheriff 
may appoint, it has been held, a deputy to assist 
him.°° 


[§ 122] c. Blisors.°7 Both at common law®® and 
by statute®® in cases where neither the sheriff nor 
the coroner can act the emergency is provided for 
by the appointment of a special officer called an 
“elisor” to perform the required duties. Where both 
the sheriff and coroner are disqualified,*® or the 
office of sheriff is vacant and the coroner is dis- 
qualified to act,‘+ the appointment of an elisor un- 
der the statute is proper, but where the statute re- 
quires the inability of both the sheriff and coroner 
to act, an appointment of an elisor,‘? even though 


such appointee is the coroner,’*® is erroneous when 


no showing is made that the coroner as such is dis- 
qualified. 


Residence. It is not necessary that an elisor ap- 
pointed by the court to serve an attachment on a 
sheriff, for his failure to return an attachment de- 
livered to him, should be a resident of the same 
county with the officer in default, but under special 
circumstances an elisor residing in a different coun- 
ty may be appointed.‘ 


Oath." In the absence of a statute so requiring 
it is not necessary that an elisor should take an 
oath of office.7° 


Validity of appointment presumed. Where an 
elisor has been appointed the presumption is that 
the circumstances authorizing such appointment ex- 
isted.77 


[§ 123] 12. Posse Comitatus.** In a proper case 
the sheriff can summon to his aid in the perform- 
ance of his duties the “posse comitatus,”?® or the 
whole power of the county,*® and persons so called 
Oath of: 

oes generally see Officers §§ 86, 


Constable see supra § 63. 

Sheriff see supra § 13. 

76. Reed v. Moffatt, 62 Ill. 300. 
Turner v. Billagram, 2 Cal. 520. 
Cross references: 

“Comita tus? ais Ca eapaleshe 

Right of: 


Member of posse comitatus to col- 
lect reward see Rewards § 30. 


Officer to summon: 


SO RMON Sieue 


8, 41 


that the coroner ‘“‘does not cease to be 
coroner by the office of sheriff becom- 
ing vacant; on the contrary, he con- 
tinues to be coroner, and as such per- 
forms the duties of sheriff during the 
vacancy in that office’). 
65. Peo. v. Phoenix, 6 Cal. 92. 
66. Reed v. Reber, 62 Ill. 240. 
67. Cross references: 
Appointment of elisor: 
_To serve: 
Process see Process §§ 63-66. 
Writ of: 


Attachment see Attachment § 
403. 


Execution see Executions § 211. 
Garnishment see Garnishment § 
307. 


Replevin see Replevin § 141. 
ees see Sequestration 
0. 


qualify coroner.—The 
court has refused to appoint elisors 
to execute a writ of inquiry, although 
it appeared that both the sheriff and 
the coroner were members of a corpo- 
ration which was interested in, and 
had defended another cause, at the 
suit of plaintiff in the writ of inquiry, 
the determination of which depended 
upon the same questions as those upon 
which the suit on which the writ is- 
sued was determined. Jackson v. 
Rathbone, 3 Cow. (N. Y.) 296. 


71. Reed v. Moffatt, 62 Ill. 300. 


72. Peo. v. Fellows, 122 Cal. 238, 
54 P 830. 

73. Orscheln vy. Scott, 79 Mo. A. 
534. 

74 Anonymous, 23 Wend. (N. Y.) 
102. 


75. Cross references: 


Generally see Oaths and Affirmations 
46 C. J. p 837. 


Assistance in: 


Arrest under civil process see 
Arrest § 214. 


Suppressing riots see Riot § 42. 
Bystanders see Arrest §§ 69, 70. 


Militia as posse comitatus in suppres- 
sion of riot see Riot § 43. 


79. Worth v. Craven County, 118 
N. C. 112, 24 SE 778; Sutton v. Alli- 
son, 47 N. C. 339; Person v. Northamp- 
ton County, 19 Pa. Dist. 691, 37 Pa. 
Co. 234; Com. v. Martin, 7 Pa. Dist. 
219, 224, 9 Kulp 69. 


80. Person v. Northampton County, 
Ly Ra Dist 691Nsm- Pal Comecd = Gone 
v: Martin, 7 Pa. Dist. 219, 9 Kulp 69. 


[a] All able-bodied male persons 
over the age of fifteen years may be 
summoned to act aS members of the 
posse comitatus. Com. v. Martin, 7 
Pa. Dist. 219, 9 Kulp 69. 


{b] Sheriff may avail himself of 
services of military organizations, and 


774 [57 C.J] 


upon by the sheriff are bound to aid and assist 
him.S! To disobey the summons of the sheriff is 
to be guilty of an offense for which the offender 
may be punished.S? It is his duty to do this when 
such aid is necessary for the execution of mesne 
process in criminal proceedings,*s or final process 
in civil aections;** but he is not required to sum- 
mon the posse comitatus to aid in the exeeution of 
mesne process in a civil action,®® although he has 
the right to do so.8® Statutes empowering a sheriff 
to summon suitable aid in the suppression of dis- 
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turbanees of the peace have been held to be an af- 
firmance of the common law by which the sheriff 
might raise a posse comitatus.** 


Number to be called. Under a statute authorizing 
a county judge to order the sheriff to summon a 
posse of not less than two nor more than ten, the 
diseretion as to the number within the limits of the 
provision is vested in the sheriff,sS and therefore 
it is proper for the judge to leave the number to 
be determined by the sheriff.$® 


III. RIGHTS, POWERS, AND DUTIES 


[By AuBert DeForest TYLER] 


[§ 124] A. Nature and Extent—1l. In General. 
Sheriffs and constables have all the powers and du- 
ties appertaining to their office at common law,°° 
except as modified by statute.°t Their powers and 
duties are, at the present time, to a very large ex- 
tent regulated by statute,®? and the sheriff is obh- 
gated to perform such duties as may be constitu- 
tionally imposed upon him in his capacity as a coun- 
ty officer.°? The authority of the sheriff includes 
not only that expressly given by statute, but also 
such implied authority as is necessary to carry out 
such express authority.°* The powers and duties of 
a sheriff are ordinarily of a ministerial nature,°® 
although he may at times exercise judicial fune- 
tions and examine evidence and make up judgments 
which are to become the basis of his actions and 


conduct and of the actions and conduct of others.°® 
A sheriff, while in the discharge of his official du- 
ties, cannot divest himself of his official character 
and do as an individual that which he cannot do 
as a public officer.®°* A provision of a city charter 
for the appointment by the judges of the municipal 
court, from the constables elected for the several 
wards of the city, of such a number thereof as may 
be required to do the work of the court, does not 
create a new office, but the acts of an appointee are 
by virtue of his office as eonstable.°& Where the 
statutes require constables to execute all process 
delivered to them by any lawful officer, and also 
require all process, unless otherwise provided, to 
be direeted to both sheriff and constable, a constable 
has power to sell land under an order of sale issued 


order them into his posse, not as sol- 
diers, but as citizens trained and dis- 
ciplined for effective service in criti- 
eal emergencies. Com. v. Martin, 7 
PaeeDist. 219.5 0 Kulp. 69. 


81. McCarthy v. Anaconda Copper 
Min. Co., 70 Mont. 309, 225 P 391; 
Coyles v. Hurtin, 10 Johns. (N. Y.) 
85; Person vy. Northampton County, 
19 Pa. Dist. 691, 37 Pa. Co. 234. 


82. Com. v. Martin, 7 Pa. Dist. 219, 
9 Kulp 69. 

[a] Disobedience of summons mis- 
demeanor.—Com. v. Martin, 7 Pa. Dist. 
219, 9 Kulp 69. 


83. State v. Allison, 47 N. C. 339. 


84. Bell v. North, 4 Litt. i) 133; 
State v. Allison, 47 IN) G1 33 


85. Bell v. North, 4 Litt. Gy Toon 
State v. Allison, 47 N. C. 339 

86. Bell v. North, 4 Litt. (Ky.) 133. 

87., Hooker v. Smith, 19 Vt. 151, 47 
AmD 679. 

88. Hopkins County v. St. Bernard 


Coal Co., 114 Ky. 153, 70 SW 289, 24 
KyL 942. 


89. Hopkins County vy. St. Bernard 
Coal Co., supra. 


90. Peo. v. Nellis, 249 Ill. 12, 94 NE 
165; Allor v. Wayne County, 43 Mich. 
76, 43 NW 492; Peo. v. Smith, 9 Mich. 
193; Virtue v. Essex County, 67 N. J. 
hy, 139, 50 A 360; State v. Reichman, 
135 Tenn. 653, 685, 188 SW 225, 597; 
Norris v. Smithville, 1 Swan. (Tenn.) 
164. 


[a] Constable appointed by town 
in pursuance of its act of incorpora- 
tion has, and may exercise, within the 
limits of the corporation, the powers 
and duties appertaining to a consta- 
ble at common law, in reference to 
subjects in which the corporation is 
interested. Norris v. Smithville, 1 


Swan (Tenn.) 164. 


{b] Where duties not prescribed. 
—Where a state constitution provides 
for the election of a sheriff without 
prescribing in express words the du- 
ties which shall attach to the office, 
it must be presumed that the duties 
are those attaching to the office at 
common law. Virtue v. Essex Coun- 
ty 367 NOJe TE 139, 50 ASS60s 


91. Dean v. Brannon, 139 Miss. 312, 
104 S 173; State v. Reichman, 135 
Tenn. 6538, 685, 188 SW 225, 597. 


92. See statutory provisions; and 
Lang v. Walker, 46 Fla. 248, 254, 35 
S 78 (“Our constitution, section 6, ar- 
ticle VIII, expressly makes the pow- 
ers, duties and compensation of sher- 
iffs dependent upon legislative ac- 
tion’); _Peo.--v;2 Smith, 9 “Mich. “193, 
200 (‘while there are, doubtless, 
some common law incidents of the 
office of constable not attached to it 
here, where it is to a great extent 
regulated by statute, yet we are of 
opinion that constables in Detroit, in- 
dependent of the repealed section of 
the charter, possess the same general 
powers belonging to the office. in 
towns”) 


[a] Sheriff generally acts inde- 
pendently of county commissioners 
in performing his statutory duties. 
Sheriff Salt Lake County v. Salt Lake 
County, 71 Utah 593, 268 P 783. 


[b] Direction and control of dep- 
uties.—Under Rev. St. 19-808 the 
sheriff has power to. direct and con- 
trol deputies appointed by him, with 
the approval of the county board, to 
patrol highways. Sedgwick County 
v. Toland, 121 Kan. 109, 245 J? 1019. 


93. Cain v. Woodruff County, 89 
Ark. 456, 117 SW 768; Pearce v. Ste- 
phens, 18 App. Div. 101, 45 NYS 422 
[aff 153 N. Y. 673 mem, 48 NE 1106 
mem]. 


[a] Duty of acting as member of 
board to appoint police commission- 
ers may properly be imposed on the 
sheriff, and is not inconsistent with 
the inherent duties of his office. 
Pearce vy. Stephens, 18 App. Div. 101, 
45 NYS 442 [aff 153 N. Y. 673 mem, 
48 NE 1106 mem]. 


94 Lansdon v. Washington Coun- 
ty, 16 Ida. 618, 102 P 344. 


Hutcherson vy. Robinson, 82 
Ga. 783, 9 SE 722; Rogers v. Silas, 
42 Ga. 541; State v. Coit, 8 OhS&CP 
62, 35 CincLBul 82; Sanchez v. Ze- 
queira, 23 Porto Rico, 47, 54 toner 
Cye]= Pitman “vy. Clark, 26 “S. L. 
316; Harston vy. Langston, hee Civ. 
A.) 292 SW 648. 


96. South v. Maryland, 
CU."S) 396, "TS eh ved 4o3e 
Coit, 8 OhS&CP 62, 35 CincLBul 82; 
Sanchez Vv. Zequeira, 23 Porto Rico, 
47, 54 [quot Cyc]. 


[a] 
judicially when determining the ne- 
cessity of calling to his aid the mili- 
tary forces of the state. State v. 
Coit, 8 OhS&CP 62, 35 CincLBul 82. 


97. Ball v. Pratt, 36 Barb. (N. Y.) 
402, 409 (“It is doubtless true that 
he may become the agent of the piain- 
tiff, to a certain extent, and take re- 
sponsibilities which go beyond his 
strict official duty, when he acts in 
good faith and in the supposed dis- 
charge of his duty as an officer; and 
that the plaintiff may protect him in 
doing so. But he cannot increase his 
fees by entering into a personal en- 
gagement on his individual account, 
which he is not allowed to do as a 
public officer. The policy of the law 
will not allow him to do more than 
his official duty with a view to in- 
crease his fees and emoluments”). 


98. Levin v. Robie, 5 Misc. 529, 25 
NYS 982. 


18 How. 
State v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


For example, the sheriff acts_ 
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from the district court, although the sheriff is com- 
petent to act.®® 


Duty as to keeping office. Statutory provisions 
requiring a sheriff to keep an office in the city or 
county in which the county courts are held, and file 
notice of the place in the clerk’s office,t must be 
complied with.? 


Change of duties.* The legislature may, in 
the absence of constitutional restrictions, vary,* 
abridge,® or inerease® the duties of ‘sheriffs and 
constables. 


Conferring duties on other officers. A constitu- 
tional provision that sheriffs shall be elected by the 
people of their respective counties does not prohib- 
it the legislature from authorizing the governor to 
appoint other officers with the power of sheriffs for 
the enforcement of the state laws within the coun- 
ties.* 


[§ 125] 2. Territorial Extent of Authority—a. Of 
Sheriff or Deputy. The sheriff being a county offi- 
cer, his authority extends over the entire county ;° 
and as a general rule his authority,® and the au- 
thority of a deputy sheriff appointed by him,?° is 
limited to his own county. Where property of a 
judgment debtor upon which the sheriff has levied 
has been removed by the debtor out of the county, 
the sheriff cannot recover possession thereof forci- 
bly, since he has no jurisdiction out of his county,*+ 


99. Texas Land, etc., Co. v. Mas- 
terson, 11 Tex. Civ. A. 488, 33 SW | Pa. Co. 147. 
376. 
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Pa.—Hassall v. Union Canal Co.; 2 


[57 C.J.] 775 


but he has a right of possession as against the debtor 
and all claiming under him, and upon obtaining 
peaceable possession, although in another county, 
may defend his possession by necessary force against 
anyone seeking to deprive him of it by force.? 


Sale of land partly without county. A sale under 
execution by a sheriff of land lying partly outside 
his county is void as to that part without the county, 
although valid as to the part within the county.+? 


Effect of division of county.1* Where, after an 
execution is levied on realty in a certain county, 
the county is subdivided, such subdivision does not 
deprive the officer of the power to complete the 
execution of the process by a sale of the property.*® 
On the other hand, it has been held that the sheriff 
of a county in which judgment is entered, and from 
a portion of which a new county is formed, has no 
authority to levy on and sell realty in the new 
county.+® 


[§ 126] b. Of Constable. It has been held that 
a constable, in the absence of constitutional or 
statutory authority, cannot act outside of his own 
district, precinct, or town.1* But the legislature 
may determine the area within his county in which 
a precinct constable may or must officially actus 
and it has been held that, under express or implied 
statutory provisions, the authority of a constable 
may be coextensive with the limits of the county 
to which his precinct, district, or town belongs;1® 


11. Hill v. Haynes, 54.°N. Y:. 153% 
Liability of sheriff for seizing prop- 


1. See statutory provisions. 


2. Dunford v. Weaver, 84 N. Y. 445 
[aff 21 Hun 349]. 


5 3. Of officers generally see Officers 
304. 


4 Cain v. Woodruff County, 89 
Ark. 456, 117 SW 768; State v. Dews, 
R. M. Charlt. (Ga.) 443. 


5. State v. Dews, supra; State v. 
De Lorenzo, 81 N. J. L. 613, 79 A 839, 
AnnCas1912D 329. 


6. Cain v. Woodruff County, 89 
Ark. 456, 117 SW 768; Pearce v. Ste- 
phens, 18 App. Div. 101, 45 NYS 422 
{aff 153 N. Y. 673 mem, 48 NE 1106 
mem]. 


7. Gilmore v. Penobscot County, 
107 Me. 345, 78 A 454. 


8. Dudley v. Jones, 6 Tex. Civ. A. 
466, 26 SW 445. 


Ala.—Jones v. Baxter, 146 Ala. 
620, 41 S 781. 


Ga.—State v. Harrell, Ga. Dec. 130; 
Goetchius v. White, 11 Ga. A. 456, 
75 SE 674. 


Ind.—Dederick v. Brandt, 16 Ind. A. 
264, 44 NE 1010. 


Kan.—Morrell v. Ingle, 23 Kan. 32. 
Ky.=—-York v. Com., 82 Ky. 360. 


La.—Dingrave v. Sloan, 13 La. Ann. 
3930 


Meee eaker v.° Casey, 19 Mich. 
20. 


Nev.—Washoe County v. Humboldt 
County, 14 Nev. 123. 


N. Y.—Hili v. Haynes, 
153. 


Okl.—Farmers’ State Bank v. Wil- 
son, 34 Okl. 755, 127 P 395. 


[57 C. J.—35] 


54 N. Y. 


S. C.—Du Rant v. Brown Motor Co., 
147 S. C. 88, 144 SE 705; Finley v. 
South Carolina Canal, etc., Co., 31 S. 
CxS biG: 


Tex.—Alred v. Montague, 26 Tex. 
732, 84 AmD 603; Jones v. State, 26 
Tex. A. 1, 9 SW 53, 8 AmSR 454. 


{a] Service of process.—A sheriff 
as a general rule has no authority to 
serve process beyond the limits of 
the county in which the suit is 
brought and of which he is an officer. 
ecorcn ius v. White, 11 Ga. A. 456, 75 


[b] Service of subpena on wit- 
nesses.—A sheriff has no authority to 
serve a subpcena on witnesses resid- 
ing in any other than his county, un- 
less such other county be within the 
same judicial district. Washoe Coun- 
ty v. Humboldt County, 14 Nev. 123. 


{c] Seizure in replevin.—A sheriff 
is without authority to make seizure 


in replevin outside his county. Du 
Rant. v. Brown Motor Co., 147 S. C. 
88, 144 SE 705. 


{d] In Montana (1) the authority 
of the sheriff of a county in executing 
a warrant of arrest is, by statute, co- 
extensive with the bounds of the 
state (Brannin v. Sweet Grass Coun- 
ty, 88 Mont. 412, 293 P 970), (2) but 
he is without power or authority as 
such beyond the confines of the state 
(Brannin v. Sweet Grass County, su- 
pra), (3) and the ordinary discharge 
of his duties does not authorize him 
to leave the state, except as designat- 
ed agent in cases of extradition 
enon v. Sweet Grass County, su- 
pra). 


10. York v. Com., 82 Ky. 360. 


[a] No presumption that authori- 
ty of deputy limited to bailiwick.— 
Hyvane v. Wait, 5 J. J. Marsh. (Ky.) 


Bae popterde of jurisdiction see infra 


12. Hill v. Haynes, 54 N. Y. 153. 


13. Alred v. Montague, 26 Tex. 732, 
84 AmD 603. 


aie Generally see Counties §§ 27— 


15. Tyrell v. Rountree, 7 Pet. (U. 
S.) 464, 8 L. ed. 749 [aff 24 F. Cas. No. 
14,313, 1 McLean 95]. 


16. Reliance Loan, etc., Co. v. Gold- 
smith, 3 Alta. L. 197 (holding that, 
where a judicial district is divided, a 
sheriff who holds a writ of execution 
on land which, by the division, is out- 
side of the sheriff's district, has no 
Be at to sell the same under the 
writ). 


17. Boutwell v. Grayson, 118 Miss. 
80, 79 S 61; Riley v. James, 73 Miss. 
i, aS: S930: es Norrish. Smithville, 1 
Swan (Tenn.) 164. 


In Pennsylvania it has been 
said: ‘“‘The constable is a township 
or ward officer; outside of it he has 
no jurisdiction, and even his power to 
execute process beyond his immediate 
district arises rather from the juris- 
diction of the magistrate than from 
his own.”’ Com. v. Lentz, 106 Pa. 643, 
645 [quot In re Constable Plymouth 
Borough, 27 Pa. Co. 204]. (To vsame 
effect Caufman’s Case, 18 Pa. Dist. 25, 
35 Pa. Co. 417. 


18.' Henry v. Waldrop, 206 Ala. 135, 
89 S 371. 


19. See cases infra this note. 


[a] In Alabama, under Dog Regis- 
tration Act Sept. 30, 1919 §§ 11, 12 
and 15, and Code (1907) §§ 3324, 3328, 
3329, and Const. (1901) § 168, a con- 
stable’s authority to ascertain and re- 
port delinquency in registration of 
dogs is restricted to his own precinct. 
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and it has been held that even though a constable 
is prohibited by law, under a penalty, from execut- 
ing warrants and levying executions out of his par- 
ticular precinet, yet his official acts in any part of 
A. constable may be sh 
powered to serve process throughout the state,” 

but power to act throughout ie county does a 
authorize a constable to ‘execute process outside the 


the county are valid.?° 


limits of the county.?? 


[§ 127] 3. Authority of Deputies and Assistants?* 
While a deputy sheriff cannot 


—a. In General. 


Henry v. Waldrop, 206 Ala. 135, 89 S 
Silly 


[b] In California it has been held 
that a constable has authority to 
serve an execution out of his town- 
ship. Lafontaine v. Greene, 17 Cal. 
294 [dist Lowe v. Alexander, 15 Cal. 
296 (where the question related to 
service of a summons and was based 
on a statute providing for service 
within his township of all notices 
placed in his hands) ]. 


{c] In Georgia it is held that the 
constable of a militia district may 
execute process of magistrates’ courts 
in districts other than his own. 
Lapsley v. Georgia Loan, etc., Co., 99 
Ga. 459, 27 SE 717 [dist and lim Di- 
vine v. Bailey, 62 Ga. 235 (where the 
question was as to the validity of an 
execution sale) ]. 


[d] In Kentucky, under the ex- 
press provisions of Act (1820) (L. p 
421) § 13, constables could levy exe- 
cutions and attachments, and serve 
warrants and other process anywhere 
within the limits of the county, al- 
though they were appointed for par- 
ticular districts. Com. v. Hughes, 10 
B. Mon. 461. See Davidson v, Hay- 
den, 38 SW 897, 18 KyL 931 (where a 
town marshal levied execution on 
property outside the corporate limits 
of his town, but within the county). 


[e] In Michigan a constable of the 
city of Detroit has power to execute 
the criminal process of a justice of 
the peace of such city for offenses 
committed in the county of Wayne 
and outside of the city. Allor v. 
Wayne County, 43 Mich. 76, 4 NW 492. 


{f] In North Carolina (1) the 
powers and duties of constables are 
coextensive with the limits of the 
county within which they are ap- 
pointed. Governor v. Morris, 7 N. C. 
146. (2) But a constable of an in- 
corporated town cannot legally serve 
a summons outside of the corporate 
limits unless it is directed to him as 
constable of such town. Upper Ap- 
pomattox County v. Buffaloe, 121 N. 
C. 37, 27 SE 999; Davis v. Sanderlin, 
119 N. C. 84, 25 SE 815. 


g In Tennessee, under the act of 
Febr. 22, 1858, a constable is author- 
ized to levy execution outside of 
the corporate limits of the town in 
which he was elected and where he 
resides. Britton v. Moody, 2 Coldw. 
15. 


{h] In Texas, under the act of 
1846 (Paschal Dig. arts 987, 993), de- 
fining the ‘duties of constables, and 
authorizing such officer to execute 
process throughout the county, he 
may levy execution on land which, 
although in the county, is not in his 
beat or precinct. Cundiff v. Teague, 
46 Tex. 475 [dist Leland v. Wilson, 
34 Tex. 79 (where a levy was held 
invalid under a former statute, be- 
cause made on land not in the con- 
stable’s beat)]; Medlin v. Seideman, 
39 Tex. Civ. A. 553, 88 SW 250; Dud- 
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exercise any judicial authority belonging to the 
sheriff,2+ he has authority to exercise any of .the 
powers or perform any of the duties appertaining 
to the office os the sheriff, which are ministerial in 


Aceordingly, he may act for the 


sheriff in Aes an execution2® or other judicial’® 
sale, appraising the property as a preliminary to 
such sale,28 and executing a deed to the purchaser,”® 


executing a writ of ad quod damnum,’® serving a 


ley v. Jones, 6 Tex. Civ. A. 466, 26 
SW 445 (so holding as to the au- 
thority of a marshal). 


[i] In Canada constables ap- 
pointed under the Railway Act (Rev. 
St. [1906] c 37) are authorized to act 
throughout the Dominion, although 
appointed in a particular province. 
Rex v. O’Brien, 15 Alta. L. 64. 


20. McNeale v. Governor, 3 Gratt. 
(44 Va.) 299. 


21. Dix v. Batchelder, 55 Vt. 562. 


22. Loewer’s Gambrinus Brewing 
ie v. Lithauer, 36 Misc. 539, 73 NYS 


[a] Marshal of municipal court of 
city of New York, borough of Man- 
hattan, has no power to act as such in 
the county of Kings. Loewer’s Gam- 
brinus Brewing Co. v. Lithauer, 36 
Mise. 539, 73 NYS 947; Tausend v. 
Handlear, 33 Misc. 587, 68 NYS 77. 


23. liability of sheriff for acts of 
deputies outside of scope of official 
duties see infra §§ 196, 197. 


Territorial extent of authority see 
supra § 125. 


24. Wood v. Ross, 11 Mass. 271; 
Nebraska Loan, etc., Assoc. v. Mar- 
shall, 51 Nebr. 534, 71 NW 63; Smith 
v. Michie, 29 Pa. Dist. 899; Klopp v. 
Breitenbach, 2 LegChron (Pa.) 73, 6 


LegGaz 87; McMullen vy. Orr, 8 Phila. 
(Ba. 342, 
Shas Conn.—Clark v. Bray, Kirby 


Ky.—Collins v. Com., 218 Ky. 189, 
PASE NW a 


La.—State v. 
189. 


Md.—Turner v. Holtzman, 54 Md. 
148, 39 AmR 3861. 


Mass.—Wood v. Ross, 11 Mass. 271. 


Nebr.—Scottish-American Morte. 
Co. v. Nye, 58 Nebr. 661, 79 NW 553; 
Maginn v. Pickard, 57 Nebr. 642, 78 
NW 295; Hamer v. McKinley-Lan- 
ning Loan, etc., Co., 52 Nebr. 705, 72 
NW 1041; Johnson v. Colby, 52 Nebr. 
327, 72 NW 3138; Nebraska Loan, etc., 
Assoc. v. Marshall, 51 Nebr. 534, 71 
NW 638; Post v. Smith, 1 Nebr. (Un- 
ne 94, 95 NW 500. 


C.—Lanier v. Greenville, 174 N. 
[es BerRe 93 SE 850. 


Pa.—Ritts v. Young, 12 Pa. Dist. 13. 


Tenn.—Stevens v. Duck River Nav. 
Co., 1 Sneed 237. 


Tex.—Shely v. State, 
190, 82 SW 901. 


Service of process generally see 
Process § 60 


Wilson, 12 La. Ann. 


36 ex: Cr, 


26. Jackson v. Davis, 18 Johns. (N. 
NGO Te F 

27. Dobbing v. Mounce, 5 Ida. 325, 
48 P 1070; Scottish-American Mortg. 


Co. v. Nye, 58 Nebr. 661, 79 NW 553; 
Maginn v. Pickard, 57 Nebr. 642, 78 
NW 295; Hamer v. MeKinley-Lan- 


garnishment summons,** serving an execution for 
taxes,?? receiving an ee bond? and dis- 


ning Lisa ete., Co., 52 Nebr. 705, 72 
NW 1041; Johnson v. Colby, 52 Nebr. 
327, 72 NW 313; Nebraska Loan, etc., 
Assoc. v. Marshall, 51 Nebr. 534, 71 
NW 63; Post v. Smith, 1 Nebr. (Un- 
off.) 94, 95 NW 500. 


[a] Demand for return of prop- 
erty, made on deputy sheriff who 
conducted a sale of the same under a 
chattel mortgage foreclosure, is suffi- - 
cient to bind the sheriff. Dobbins v. 
Mounce, 5 Ida. 325, 48 P 1070. 


28. Scottish-American Mortg. Co. 
v. Nye, 58 Nebr. 661, 79 NW 553; Ma- 
ginn yv. Pickard, 57 Nebr. 642, 783 NW 
295; Hamer v. McKinley-Lanning 
Loan, etc., Co., 52 Nebr. 705, 72 NW 
1041; Johnson v. Colby, 52 Nebr. 327, 
72 NW 3:13; Post v. Smith, 1. Nebr. 
(Unoff.) 94, 95 NW 500. 


“Tt is true that this court has many 
times held that the appraisers act ju- 
dicially. They are not, however, a 
court, nor are they judges, and when 
this court has said that they act ju- 
dicially, we take it that it has meant 
merely that to them is committed the 
exercise of judgment and discretion 
in making the appraisement, and that 
their determination of the matter is 
final unless seasonably and regularly 
set aside. The execution of a decree 
of foreclosure is in its nature a min- 
isterial act and certainly the officer 
performing that act is a ministerial 
officer within the meaning of section 
893. He is none the less a ministerial 
officer and his acts are none the less 
ministerial, as that term is generally 
used, because at one stage of the pro- 
ceeding there is committed to him the 
exercise of a discretionary power re- 
quiring a ‘decision of facts. It is im- 
possible to entirely separate so-called 
ministerial and judicial functions. If 
it were not that the exercise of judg- 
ment and discretion are frequently re- 
quired in the performance of minis- 
terial duties, a considerable saving of 
human energy, if not money, might 
be effected by manufacturing ma- 
chines which would perform such du- 
ties as well as men. For the reasons 
indicated we think that the statutes 
taken and construed together in the 
light of principle permit a deputy to 


make the appraisement.’ Nebraska 
Loan, etc., Assoc. v. Marshall, 51 
Nebr. 534, 537, 71 NW 63. 


29. Winslow v. Austin, 5 J. J. 
Marsh. (Ky.) 408; Jackson v. Davis, 
18 Johns. (N. Y.) 7. 


20. Gay v. Caldwell, Hard. (Ky.) 
63; Wroe v. Harris, 2 Wash. (2 Va.) 
126. 

31. Luke v. Luke, 34 Ga. A. 284, 


129 SH 4438. 


32. Clark v. Bray, Kirby (Conn.) 
237 (holding further that a special 
deputy is not disqualified because he 
is an inhabitant of the town’ in whose 
favor the execution is). 


83. State v. Wilson, 12 La. Ann. 
189. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Vitale cck. a 
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charging accused upon its execution,** executing a 
warrant of arrest,*® executing process of attachment 
for witnesses,*® and impaneling a sheriff’s jury®? 
and administering the oath to them.*® But it has 
been held that the writ de homine replegiando can 
be served only by the sheriff and not by a deputy,*® 
and that the holding of an inquisition to ascertain 
whether the rents and profits of real estate will 
be sufficient to satisfy an execution is a judicial 
act, which cannot be performed by the deputy sher- 
iff.*° A deputy sheriff can only act in the name of 
his principal,*! although it has been held that a 
return by a deputy in his own name as deputy 
sheriff is valid.42, A deputy has no general author- 
ity to make advances for the sheriff;*® nor can a 
surety on a bail bond defend an action thereon by 
showing that he signed the bond on advice of a 
deputy sheriff.4¢ A sheriff cannot give his deputy 
authority to do an act which the sheriff himself 
was not authorized to do.*° 


Notice to deputy sheriff is notice to the sheriff.*® 


Contracts.4* A deputy has no general or implied 
authority to bind the sheriff by a contract or prom- 
ise,*® unless it be to pay over money collected un- 
der process.t® On the other hand, it has been held 
that a deputy sheriff acts as the general agent for 
the sheriff while discharging his official duties and 
may bind his principal for expenses incurred there- 
mn. Oe 

Power of undersheriff. While the sheriff is in 
the execution of his office, the undersheriff has no 


49. 
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more power than any other general deputy.°* 


[§ 128] b. Termination of Incumbency of Sher- 
iff.°? At common law the authority of a deputy 
sheriff ipso facto terminates when the sheriff goes 
out of office by death, resignation, removal, or oth- 
erwise,’? except that an execution once begun by 
a deputy may be carried on to completion by him, 
notwithstanding the sheriff has gone out of office.>4 
And it is held that, where a sheriff who, at the ex- 
piration of his term of office, has in his hands proc- 
ess not fully executed, dies before the complete 
execution thereof, his late undersheriff becomes sub- 
stituted in his place, and assumes all his duties in 
respect of such process.°® But to remedy the dif- 
ficulty resulting from having no sheriff in office 
the statutes usually provide that in such case the 
duties of the office shall be discharged by the deputy, 
or undersheriff until a new sheriff is appointed and 
qualifies.°® 


[§ 129] c. Ratification of Act of One Assuming 
without Authority To Act as Deputy. A sheriff can- 
not ratify the illegal act of one assuming with- 
out authority to act as his deputy in making a levy 
in his name, so as to render such act valid.*? 


[§ 130] 4. Authority of Coroner Acting as Sher- 
iff.°’ Where the statute specifies the circumstances 
under which a coroner may act as sheriff,°® the cor- 
oner cannot exercise the powers and perform the 
duties of the sheriff unless such circumstances ex- 
ist.°° A coroner who is performing the duties of 
the sheriff1 has the same rights and powers as the 


34. State v. Wilson, supra. 


35. State v. Green, 66 Mo. 631 
(deputy county marshal has author- 
ity to execute a warrant placed in his 
hands, without any special instruc- 
tion from his principal). 

36. Shely v. State, 35 Tex. Cr. 190, 
32 SW 901 (deputy may also make an 
affidavit required by statute with 
reference to the fees due for execut- 
ing such process). 


37. Stevens v. Duck River Nav. 
Co., 1 Sneed (Tenn.) 237. 


38. Stevens v. Duck River 
Co., supra. 


39. Wood v. Ross, 11 Mass. 271. 


40. Klopp v. Breitenbach, 2 Leg 
Chron (Pa.) 73, 6 LegGaz 87. 


Aer yal ta, Mads, sks Lie eek ts 
Thompson v. Phillips, 198 Iowa 1064, 
200 NW 727. 


Nay. 


42. Towns v. Harris, 13 Tex. 507. 

43. Hanks v. Williams, 15 S. C. Hq. 
208. 

44. Smith v. Michie, 29 Pa. Dist. 
899. 

[a] Giving advice is not within 


the province of a deputy sheriff. 
Smith v. Michie, 29 Pa. Dist. 899. 


45. Calvert v. Stone, 10 B. Mon. 
(Ky.) 152. 
46. Snouffer v. Heisig, 62 Tex. Civ. 


ASST, IB OLS Wi O12: 
47. liability of sheriff for: - 

Performance of unofficial contract by 
deputy see infra § 194. 

Services of watchman employed by 
deputy see infra § 1189. 


48. Walter v. Jenkins, 92 Pa. Su- 
per. 526; Miller v. Bruff, 64 Pa. Super. 
177; Tomlinson v. Wheeler, 1 Aik. 
(Vt.) 194. 


Tomlinson v. Wheeler, supra. 


50. American Wrecking Co. v, Mc- 
Manus, 174 Wis. 300, 181 NW 235, 183 
NW 250. 


51. Tillotson v. Cheetham, 2 Johns. 
(N. Y.) 63 [rev on other grounds 5 
Johns. 430]. 


52. Effect of change in incum- 
bency upon powers of sheriff see infra 
§§ 170-182. 

53. See supra § 97. 


54 Neilson v. Churchill, 5 Dana 


(Ky.) 333; Jackson v. Collins, 3 Cow. 
(UN AG ES 
55. Newman v. Beckwith, 61 N. Y. 


205 [rev 5 Lans. 80]. 
56. See statutory provisions. 


[a] “Senior deputy sheriff in serv- 
ice,” who, by St. (1877) ec 200 § 23, 
is required, in caSe a vacancy occurs 
in the office of sheriff in any county, 
to perform all the duties required by 
law to be performed by the sheriff 
until the office of sheriff is filled in 
the manner required by law, is the 
deputy sheriff who has been longest 
in office continuously when the va- 
cancy occurs. Opinion of Justices, 
126 Mass. 608. 


{b] Continuation of suits.—Under 
Code Civ. Proc. §§ 189, 766, where a 
sheriff who had maintained actions 
to recover damages for the conver- 
sion of certain chattels in which he 
had a special property by virtue of a 
levy made under execution died, the 
undersheriff, who was appointed his 
successor, was the proper party to 
continue the suits. Dickinson  v. 
Oliver, 195 N. Y. 238, 88 NE 44. 


{[c] Statute providing only for va- 
cancy, by death.—Where the statute 
provides that in case of the death of 
the sheriff, the undersheriff shall in 


all things execute the office of sher- 
iff until another shall be appointed, 
where the office of sheriff becomes 
vacant by his election to another of- 
fice, or by any cause other than his 
death, the undersheriff cannot execute 
the duties of sheriff. Paddock v. 
Cameron, 8 Cow. (N. Y.) 212; Board- 
ee v. Halliday, 10 Paige (N. Y.) 
3. 


[d] Statute not applicable to va- 
cancy due to ineligibility.—Howard 
St. § 582, providing that, whenever a 
vacancy occurs in the office of sher- 
iff, the undersheriff shall execute the 
office until election and qualification 
of a new sheriff, does not apply to a 
vacancy created by the ineligibility 
of the sheriff, under the constitution, 
to fill the office. Lamoreaux v. Atty.- 
Gen., 89 Mich. 146, 50 NW 812. 


{e] In Ontario (1) under the stat- 
ute providing that the deputy of a de- 
ceased Sheriff shall continue in office 
until a new sheriff is appointed, the 
deputy is authorized to do all that 
should be done in the name of the 
preceding sheriff, including the 
formal delivery over of prisoners in 
custody or on the jail limits to the 
new sheriff. McPherson v. Hamilton, 
5 U. C. Q. B. O. S. 490. (2) Where an 
assignment for the benefit of credi- 
tors is made to a sheriff, under Rev. 
St. § 124, the administration of the as- 
signed estate, on his death, devolves 
upon his ‘deputy and thereafter upon 
his suecessor. Brown v. Grove, 18 
Ontresd i, 


57. Perkins v. Reed, 14 Ala. 536. 


58. Coroners generally see Coron- 
ers:13 C. J.'p 1239. 


59. See supra § 121. 


60. Tate v. Peo., 6 Colo. A. 202, 40 
PB 4%; 


61. See supra § 121. 
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sheriff,°? and may convey land sold by him under 
execution.°? In case of a vacancy in the office of 
sheriff, the coroner may complete the execution of 
a process directed to the sheriff and partly execut- 
ed by him before the vacancy occurred.®* A coro- 
ner is authorized to serve process on the sheriff,®° 
and the fact that he is also a deputy sheriff does 
not preclude him from acting as sheriff in a case 
in which the sheriff is interested.6® Where a cor- 
oner has acted as sheriff, the legal presumption is 
that the facts existed which rendered it proper for 
him to act in the particular instance ;°’ and a cor- 
oner to whom an execution has been directed and 
who pretends to act under it is estopped from deny- 
ing his authority to do so in an action on his bond, 
although the necessity for the writ being executed 
by the coroner does not appear.®® It has been held 
that, to entitle a coroner to serve a writ of error, 
the petition for the writ must state that there is 
no sheriff, or that there is some objection to the 
sheriff. 


[§ 131] 5. Authority of Special Officers. Where 
a special constable has once been appointed in a 


62. MHorsfall v. Sutherland, 31 N. 


63. Winslow v. Gt Us. TAB 


Marsh. (Ky.) 408. 


64. Greenup y. Stoker, 12 Ill. 
52 AmD 474. 


65. Adams v. Vose, 1 Gray (Mass.) | 155. 
51 (criminal process). 


66. Wood .v. Quincy, 11 Cush. 
(Mass.) 487. See Colby v. Dilling- 
ham, 7 Mass. 475 (coroner who is also 
a deputy sheriff may serve process 
upon another deputy of the sheriff). 


Austin, 


24,}AmD 84 
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Ind.—Case v. State, 69 Ind. 46. 


S. 471. Iowa.—Stickney v. Stickney, 


Iowa 699, 42 NW 518. 
Ky.—Wilson v. King, 3 Litt. 457, 14 


La.—Dorsey v. Vaughan, 5 La. Ann. 


Me.—Bliss v. Day, 68 Me. 201. 


Mass.—Bucknam sy. 
Mass. 180, 8 AmD 98; 
bee, 9 Mass. 231, 6 AmD 62. 


Miss.—Alabama, etc., 


[§§ 130-133 


cause, he is authorized to perform all the subsequent 
duties required of a constable in that cause.7° A 
person acting as a special constable to execute a 
warrant is authorized to command assistance in case 
of opposition.*! 


[§ 132] 6. Authority of De Facto Officers.’ The 
acts of a de facto sheriff, deputy sheriff, or consta- 
ble, so far as they concern the public or third per- 
sons, have the same validity as though the officer 
were such de jure,** and his authority can be ques- 
tioned only by those whose persons or property are 
directly affected by his acts.7# 


[§ 133] 7. Disqualification To Act in Particular 
Cases.7° A sheriff or constable cannot lawfully per- 
form the duties of his office in a case in which he 
is interested,*® even though he is not directly af- 
fected by the act to be performed;** and prejudice 
on the part of the sheriff against a person accused 
of crime may disqualify him for the duty of sum- 
moning jurors for his trial.78 The disqualification 
of a deputy sheriff does not disqualify the sheriff,*® 
but the disqualification of the sheriff in a particular 
case extends to the entire force of his office, and 


_Mass.—Merrill v, Berkshire, 11 
17 ee 269; Gage v. Graffam, 11 Mass. 


N. Y.—Carpenter v. Stilwell, 11 N. 
Y. 61; O’Donnell v. Lindsay, 39 N. Y. 
Super, 523; Holbrook v. Brennan, 6 
Daly 46, 48 HowPr 519; Mills v. 
Young, 23 Wend. 314. 


Pa.—Smith v. Nicola, 
595, 19 Pa. Co. 440. 


Tex.—Ellis v. Blanks, 
Sw 309. 


6 Pa. Dist. 


Ruggles, 15 


Fowler v. Be- (Civ. A.) 25 


En COWERVS 


67. Kirk v. Murphy, 16 Tex. 654, 
67 AmD 640. 


68. Longacre v. State, 2 Miss. 637. 
69. Mays v. Forbes, 11 Tex. 284. 
70. Hood v. Sennett, 70 Ind. 329. 
[a] Appointment of special con- 
stable to serve summons empowers 
him to serve an execution on the 


judgment in the action. Hood v. Sen- 
nett, 70 Ind. 329. 


Wise eackerson: | Vs 
(Iind.) 127. 

Right to summon posse comitatus 
generally see supra § 123. 

72. De facto officers generally see 
Officers §§ 366-379. 

Who are de facto: 
Constables see supra § 88. 
Deputies see supra § 101. 
Sheriffs see supra § 54. 

73. U. S.—Commercial 
Sandford, 103 Fed. 98. 

Ala.—Thrower v. Pua 52 Ala. 22; 
Garner v. Clay, 1 Stew. 182. 

Cal.—Shores v. Scott River Water 
Collie Cali626; Peo. iv. Roberts, 6 
Cal. 214. 

Conn.—Soudant v. Wadhams, 46 
Conn. 218. 


Ga.—Stephens v. State, 106 Ga. 116, 
32 SE 13; Harrison v. Richardson, 99 
Ga. 763, 27 SE 173; Brooks v. Rooney, 
11 Ga. 423, 56 AmD 436; Crawford v. 
Howard, 9 Ga. 314. 


Tll.— Ballance v. Loomis, 22 Ill. 82; 
McCluskey v. McNeely, 8 Ill. 578. 


Kise, 2 Blackf. 


Bank v. 


Bolding, 69 Miss. 255, 13S 844, 30 


AmSR 541. 


Mo.—Abington y. Steinberg, 86 Mo. 
ee 639; Powers v. Braley, 41 Mo. A. 
556. 


N. H.—Lisbon v. Bow, 10 N. H. 167; 
Moore vy. Graves, 3 N. H. 408. 


N. J.—Clark v. Ennis, 45 N. J. 
69; State v. Anderson, Th Np, diy 1 318, 
at AmD 207. 


N. Y.—Hammondsport Law, etce., 
Assoc. v. Kinzell, 43 Mise. 505, 89 NYS 
534; Snyder v. Schram, 59 HowPr 
404, 


N. C.—Mabry v. Turrentine, 30 N. 
C. 201 (de facto coroner acting as 
eee Welch v. Scott, 27 N. C. 72. 


D.—Williamson v. Lake County, 
Ly 5, D. 353, 96 NW 702. 


Toe ea v. Dyer, 9 Humphr. 
Tex.—Broach v. Garth, (Civ. A.) 
50 SW 594; Trammell v. Shelton, 18 


Tex. Civ. A. 366, 45 SW 319. 
74 Moore v. Graves, 3 N. H. 408. 
75. Eligibility to office of: 
Constable see supra § 62. 
Deputy see supra § 94. 
Sheriff see supra §§ 9-11. 


76. Colo.—Kelliher vy, 
Colo. 202, 205 P 274. 


Ga.—Knight v. Morrison, 79 Ga. 55, 
3 SE 689, 11 AmSR 405. 


Sie uae ere v. Thomas, 1 Litt. 


Me.—Dane v. Gilmore, 51 Me. 544. 


eon ea 


Vt.—Rutland Bank v. Parsons, 21 
WVith9i9: 


Va.—Carter v. Harris, 
Va.) 199. 


See also Attachment : 405; Execu- 
tions § 211; Process § 61. 


[a] Deputy sheriff who is guardian 
of plaintiff in replevin cannot prop- 
erly execute the writ. Kneas vy. Fit- 
ler, 2 Serg. & R. (Pa.) 263 (holding, 
however, that the evidence was insuf- 
ficient to show that the deputy acted 
in his official capacity). 


[b] Inhabitancy of town as con- 
stituting interest.—A deputy sheriff, 
who is an inhabitant of a town 
through which a highway is laid out 
by the county commissioners, is in- 
competent, by reason of interest, to 
summon or preside at the trial before 
a jury granted on the application of a 
party aggrieved by the doings of the 
commissioners in locating the way or 
assessing damages. Merrill v. Berk- 
shire, 11 Pick. (Mass.) 269. 


[c] Offer to pay sheriff extra fee 
in case of collection does not give the 
sheriff such an interest in an execu- 
tion as will disqualify him from act- 
ing. Ellis v. Blanks, (Tex. Civ. A.) 
25 SW 309. 


Agreements as to compensation gen- 
erally see supra § 1138. 


4 Rand. (25 


Bias or interest of officer as dis- 
qualification to summon jurors see 
Juries § 240. 


77. State v. Jeter, 60 Ga. 489. 
78. See Juries § 240. 


79. Peo. v. Le Doux, 155 Cal. 535, 
LO2 7 P Toi. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 133-135] 


hence a deputy cannot do an act as to which the 
sheriff is disqualified.*° So also the sheriff cannot 
legally serve or execute process upon his deputy,®* 
even though such process is directed to the sheriff ;*? 
and the fact that the sheriff attached property be- 
fore the owner was appointed deputy does not au- 
thorize him to serve the execution after such ap- 
pointment.§* Nor is it proper for one deputy to 
serve process in a cause to which another deputy of 
the same sheriff is a party.§* 


[§ 134] 8. Inability To Act in Particular Cases.*® 
The physical illness of a sheriff will not excuse a 
failure to perform the duties of his office, for he 
should provide deputies to act in such an emergen- 
ey;5® nor can a constable who retains process in- 
trusted to him avoid lability for a failure to per- 
form his duties in respect thereto on the ground of 
disability resulting from illness,’* although, it has 
been held that he may in such ease relieve himself 
of liability by putting the business into the hands 
of another constable who is qualified to act.2& On 
the other hand, it has been held that a constable 
cannot relieve himself from liability for failure to 
return an execution by turning over the writ to an- 
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other constable.®® 


[§ 135] B. Particular Powers and Duties—l. 
Conservation of Peace and Arrest of Offenders®°— 
a. Sheriffs. The duties of a sheriff are in a large 
measure the same as are imposed upon police offi- 
cers,®t and he necessarily exercises police powers?” 
and must enforce the laws enacted for the protection 
of the lives, persons, property, health, and morals 
of the people.®? It is his duty to act as a conser- 
vator of the peace within his county,®* using, how- 
ever, such force as may be necessary to preserve 
the peace.®® So it is his duty to prevent breaches 
of the peace,®® to suppress an affray®’? or unlawful 
assembly,°*® and to arrest a breaker of the peace if 
the offense happen within his view.®® It is also’ 
his right and duty to arrest all persons, with their 
abetters, who oppose the execution of process. In 
discharge of his duty to prevent and suppress 
breaches of the peace and other offenses, the sher- 
iff is bound to use all the means provided by law 
to accomplish such end,? and he cannot shut his 
eyes to what is common knowledge in the commu- 
nity, or purposely avoid information, easily acquired, 
which will make it his duty to aet.? 


a 


80. Peo. v. Le Doux, SoD State 


v. Barber, 13 Ida. 65, 88 
81. Dane v. Gilmore, 51 Me. 544. 


{a] Sheriff is not estopped from 
showing, in a suit against him for not 
serving an execution against his 
deputy, which he had taken for serv- 
ice, that he had no power to Serve the 
precept. Dane v. Gilmore, 51 Me. 
544, 


Disqualification to serve process 
generally see Process § 61. 


82. Dane v. Gilmore, 51 Me. 
83. Dane v. Gilmore, supra. 
84. Gage v. Graffam, 11 Mass. 181. 


fa] Such service is not void but 
merely subject to be set aside, and 
if defendant appears and answers 
without objection, the irregularity is 


544. 


cured. Gage v. Graffam, 11 Mass. 
181. 
85. Authority of deputy to serve 


process when sheriff disabled 
Process § 62. 


86. Freudenstein v. McNeir, 81 Ill. 
208; Evans v. Thurston, 53 Iowa 122, 
4 NW 895. 


Duty to provide sufficient number 
of deputies see supra § 93. 


87. Freudenstein v. MecNeir, 81 
Ill. 208; Campbell v. Luttrell, 13 Mo. 
2a. 


88. Evans v. 
122, 4 NW 895. 
stein v. MecNeir, 81 Ill. 
ing by implication). 


[a] Thus a constable who is un- 
able, ,.by reason of sickness, to take 
charge of and sell property on which 
he has levied, may relieve himself of 
liability by turning over the prop- 
erty and execution to another consta- 
ble of his township. Evans v. Thurs- 
ton, 53 Iowa 122, 4 NW 895. 


89. Calhoun County Ct. v. Buck, 
27 Ill. 440; Downs v. McGlynn, 2 Hilt. 
(N. Y.) 14; Dows v. McGlynn, 6 Abb 
Pre GN ay.) 92411. 


f 90. Power of sheriff to take hail 
ni 

Civil cases see Bail § 23. 

Crimina] cases see Bail §§ 205, 206. 


91. Pearce v. Stephens, 18 App. 


see 


Thurston, 53 Iowa 
See also Freuden- 
208 (so hold- 


Dive 101, 45°UNYVS 422 efatl 153 5N. x. 
673 mem, 48 NE 1106 mem]. 


92. Pearce v. Stephens, supra. 
93. State v. Wyatt, 27 Del. 473, 89 
A 217; Scougale v. Sweet, 124 Mich. 


311, 82 NW 1061; Schiellein v. Kings 
County, 43 Barb. (N. Y.) 490. 


94. U. S.—South oe Maryland, 18 
How. 396, 15 L. ed. 43 


Del.—State v. we 27 Del. 473, 
89 A 217. 
Kan.—State v. McCarty, 104 Kan. 


301, 179 P 309, 3 ALR 1283. 


Mich.—Allor v. Wayne County, 43 
Mich. 76, 4 NW 492. 


N. Y.—Pearce v. Stephens, 18 App. 
Div. 101, 45-NYS 422 [aff 1538 N. Y. 


673 mem, 48 NE 1106 mem]; Coyles 
v. Hurtin, 10 Johns. 85. 

Pa.—Com. v. Vandyke, 57 Pa. 34; 
Comieva. Martin; +7 Pa,r Distar219e-9 


ey 69. 


Tex.—Davis v. manatee TOP Mex, «Cr: 
243, 275 SW 106 


[a] Deputy aes upon appoint- 
ment becomes at once a peace officer 
of the county. Deyoe v. Woodworth, 
144 N. Y. 448, 39 NE 375. 


Territorial extent of authority gen- 
erally see supra § 125. 


95. State v. Coit, 8 OhS&CP 62, 35 
CincLBul 82. 


96. Corder v. Peo., 87 Colo. 
287 P 85; Scougale v. Sweet, 124 
Mich. 311, 82 NW 1061; Com. v. Mar- 
tin, 7 Pa. Dist. 210, 9 Kulp 69; State 
v. Reichman, 135 Tenn. 653, 685, 188 
SW 225, 597. 


97. Pearce v. Stephens, 18 App. 
Div. 101, 45 NYS 422 [aff 153 N. Y. 
673 mem, 48 NE 1106 mem]. 


98. Corder v. Peo., 87 Colo. 251, 287 
P 85; Scougale v. Sweet, 124 Mich. 
311, 82 NW 1061 (duty to suppress 
games of baseball on Sunday). 


251, 


99. Corder v. Peo., 87 Colo. 251, 287 
P 85; State v. Wyatt, 27 Del. 473, 89 
A 217; Scougale v. Sweet, 124 Mich. 


311, 82 NW 1061; Pearce v. Stephens, 
18 App. Div. 101, 45 NYS 422 [aff 153 
N. Y. 673 mem, 48 NE 1106 mem]. 


[a] Attempt to dissuade without 
arrest.—A deputy sheriff could prop- 


‘arrest. 


erly attempt to dissuade boys en- 
gaged in Halloween pranks without 
making arrests. Corder v. Peo., 87 
Colo. 2519287285: 


ae Coyles v. Hurtin, 10 Johns. (N. 


2. State v. Reichman, 135 Tenn. 


653, 685, 188 SW 225, 597. 


3. State v. Reichman, supra; Bar- 
bee v. Murphy, 149 Va. 406, 141 SE 


[a] Violation of prohibition law.— 
(1) The duty of the sheriff, having 
notice of commission of an offense, 
being to prevent or suppress it, in- 
volves the duty at least to make some 
investigation, and it is not necessary 
in case of unlawful sales of intoxicat- 
ing liquors for the sheriff actually to 
see sales before swearing out war- 
rants. State v. Reichman, 135 Tenn. 
653, 685, 188 SW 225, 597. (2) It is 
no defense for the sheriff’s failure to 
prevent breaches of the peace by un- 
lawful sales of intoxicating liquors 
that the state was proceeding against 
offenders under the Nuisance Act, or 
that the criminal court administra- 
tion was so lax that nothing would 
have been accomplished in case of 
State v. Reichman, supra. 
(3) That Act 1913 (2d Extra Sess.) ¢ 
2, declaring a saloon a nuisance, pro- 
vides a method for its abatement, 
does not abrogate any other remedy 
or affect a sheriff’s duty. State v. 
Reichman, supra. (4) On making an 
arrest for a threatened violation of 
the liquor law, the sheriff should take 
necessary steps to prevent threatened 
sales, and then release the offender 
and leave future sales and threats to 
be dealt with as they arise. State v. 
Reichman, supra. (5) A sheriff is 
precluded by his admission that he 
did nothing but serve process, when 
liquor was openly sold in violation of 
law, from asserting that no willful 
neglect of his duty has been shown. 
State v. Reichman, supra. (6) Evi- 
dence held to show that a sheriff 
failed to perform his duties to pre- 
vent and suppress breaches of the 
peace by unlawful sale and threatened 
unlawful sale of intoxicating liquors. 
State v. Reichman, supra. (7) The 
requirement that the sheriff to pre- 
vent breaches of the peace, arrest one 
who threatens unlawful sale of in- 


490) Tot, Crd 

[§ 136] b. Constables. A constable also is a peace 
officer. As such peace officer, a constable has au- 
thority, and it is his duty, to arrest offenders against. 
the law,® but he is not required to leave his ordinary 
occupation to act as a detective and search for of- 
fenders,® and it is not a neglect of official duty for 
a constable to fail to cause the prosecution of per- 
sons for misdemeanors not committed in his pres- 
ence.’ A deputy constable who is hired and paid 
by the state has no right to hire out his services and 
talents to a defendant in a state case.® 


[§ 1387] ¢. Concurrent or Conflicting Powers and 
Duties. Since cities have police officials, the sheriff 
may, in the absence of information to the contrary, 
assume that they will perform their duties,® but if 
he has reason to believe that the police force is neg- 
lecting its duty or is in league with offenders, he 
must inform himself,1®° and if he knows that city 
officials are deliberately ignoring or permitting vio- 
lations of law, his duty to prevent and suppress of- 
fenses is the same as if there were no municipality 
and no police force.1t So, where it is the duty of 
both the mayor of a city and the sheriff of a county 
to maintain peace, the sheriff cannot justify his 
failure on the ground that it was the duty of the 
mayor.!2 Neither the creation of the office of state 
commissioner of prohibition, nor the employment of 
a county prohibition officer by the prosecuting at- 
torney pursuant to statute, relieves the sheriff of 
the county from his duty to enforce the prohibition 
law,® and a constable is not deprived of his com- 


toxicating liquors and if necessary | statute, 


close his place of business is not sub- 
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it was the ‘duty of a police 15. 


constable to obey, and, if resistance 


[§§ 136-139 


mon-law powers as conservator of the peace by a 
statute establishing a police force.1* 


Conflict of authority of sheriff and constable. The 
sheriff’s authority is,superior to that of a consta- 
ble,+®> and he has a right, and it is his duty, if he 
holds a felony warrant against a person held by a 
constable under a misdemeanor warrant, to take 
such person into his custody if he deems it neces- 
sary, and it is the duty of the constable to yield to 
the sheriff’s superior authority.'® 


[§ 188] 2. Custody and Control of Convicts.17 
At common Jaw the sheriff is jailer ex pfficio and 
has the right to the custody and control of the 
county prisons and of the prisoners confined there- 
in;'® but where the state constitution has expressly 
made the powers and duties of sheriffs dependent 
upon legislative action, it has been said that the 
sheriff has no exclusively inherent or constitutional 
right to the custody, care, and keeping of county 
convicts or to the emoluments to be derived there- 
from.!® It is no part of the duty of the sheriff te 
see that county convict contractors execute the bonds 
required by statute before entering upon the dis- 
charge of their duties.?° 


[§ 139] 3. Protection of Property.21 <A sheriff, 
constable, or deputy cannot, as such, engage to guard 
the property of a private individual or corporation 
not in the custody of the law,?? and the fact that 
one is a deputy sheriff does not entitle him to any 
more rights or privileges in and about private prop- 


State v. McCarty, 104 Kan. 301, 
30D, did 80903 Adib tao. 


ject to the objection of requiring 
services without compensation. State 
v. Reichman, supra. (8) A sheriff 
does not discharge a prohibition law 
enforcement duty simply by execut- 
ing warrants, but he must be active 
and vigilant. Barbee v. Murphy, 149 
Va. 406, 141 SHE 237. 


4 U. S—South v. Maryland, 18 
How. 396, 15 L. ed. 433. 


Ark.—Winkler v. State, 32 Ark. 539. 


Cal.—Ferguson v. Kern County Su- 
per. Ct., 26 Cal. A. 554, 147 P 6038. 


Mich.—Allor v. Wayne County, 43 
Mich. 76, 4 NW 492. 


N. Y.—Pearce v. Stephens, 18 App. 
Div. 101, 45. NYS 422 faff 153 N. Y. 
673 mem, 48 NE 1106 mem]. 


N. S.—Reg. v. Lautz, 19 N. S. 1. 


Territorial extent of authority gen- 
erally see supra § 126. - 


Effect of statute establishing po- 
lice force see infra § 137. 


5. Ark.—Winkler v. State, 32 Ark. 
539. 


Del.—Petit v. Colmery, 20 Del. 266, 
55 A 344, 


Mich.—Allor v. Wayne County, 43 
Mich. 76, 4 NW 492. 


Pa.—Smith vy. Lancaster County, 29 
Pa. Dist. 902. 


S. C.—Wieters v. May, 71 S. C. 9, 
50 SE 547. 


[a] In Nova Scotia, under a stat- 
ute declaring that “any person being 
on any street, etc., who shall use abu- 
sive or provoking language, may be 
forthwith arrested by any constable,” 
it was held that, if a superior officer 
had authority to arrest, under such 


were offered, bystanders might be 
Gaited in aid. Peppy v. Grono, 10 N. 
Souls 


6 Hartley v. Granville, 216 Mass. 
38, 102 NE 942, 48 LRANS 392, Ann 
Cas1915A 725. 


7. Ferguson v. Kern County Super. 
Be 26 Cal. A. 554, 147 P 608. 


Carey v. Gossom, 204 Mo. A. 
698 218 SW Oe Liiva Ceeraiells 


Contracts interfering with course 
of justice see Contracts § 382 et seq. 


9. State v. Reichman, 135 Tenn. 
653,666, 685, 188 SW 225, 597. 


10. State v. Reichman, supra. 
11. State v. Reichman, supra. 


“The duties and powers of a sheriff 
within the limits of an incorporated 
city are precisely the same that they 
are in the remainder of the county. 
The law draws no distinction. The 
city officials are conservators of the 
peace. But they do not supplant 
him.” State v. Reichman, supra. 


[a] Sufficiency of notice.—When a 
sheriff learns that a city is collecting 
tribute from liquor dealers and leav- 
ing them otherwise undisturbed, this 
is notice that the law is being vio- 
lated and no effort made to enforce it. 
State v. Reichman, 135 Tenn. 6538, 685, 
188 SW 225, 597. 


12. Niles-Bement-Pond Co. yv. Iron 
Molders’ Union, 246 Fed. 851 [rev on 
other grounds 258 Fed. 408, 169 CCA 
424 (aff 254 U. S. 77, 41 SCt 39, 65 L. 
ed. 145) 1]. 


13. State v. Greenbrier County Ct., 
93 W. Va. 481, 117 SE 135. 


14. Allor v. Wayne County, 43 
Mich. 76, 4 NW 492. 


“The sheriff is the state’s chief 
executive and administrative officer in 
his county. In the exercise of execu- 
tive and administrative functions, in 
conserving the public peace, in vindi- 
cating the law, and in preserving the 
rights of the government, he repre- 
sents the sovereignty of the state, 
and he has no superior in his coun- 
ty.”” State v. McCarty, supra. 


16. State v. McCarty, supra. 


17. Convicts teehee see Con- 
VACtS MUO L Ie peo 


18. See Prisons § 20. 


g 10. Lang v. Walker, 46 Fla. 248, 35 


20. State v. Busham, 77 Miss. 688, 
27 S 996. 


21. Custody and care of property 
in officer’s possession see infra § 161. 


22. St. Wouis, ct, RY Co 
Hackett, 58 Ark. 381, 248 881, 41 ee 
SR 105; Hudson v. St. Louis, ete., R. 
Cox, (Tex. Commn. A.) 293 SW "811 
[mod (Civ. A.) 286 SW 766 (reh den 
(Civ. A.) 295 SW 577)]; Texas, etc., 
R. Co. v. Parsons, (Tex. Civ. A.) 109 
SW 240 [aff 102 Tex. 157, 1138 SW 914, 
132 AmSR 857]. 


[a] Right to eject trespassers 
from private premises or to guard 
private property from molestation 
and private employees from interfer- 
ence are private rights, and the au- 
thority for their exercise by one other 
than the owner or employer is derived 
alone from the owner or employer, 
and no officer has such right ex offi- 
clon ~Dexas) “ete, Ih. Co. v. Parsons: 
(Tex. Civ. ‘A.) 109 SW 240 [aff 102 
Tex. 157, 1183 SW 914, 132 AmSR 857]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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» Ape “ry : 


§§ 139-142] 


erty than any other person except while in the per- 
formance of some official duty;?* but an act of such 
character done in his private capacity may not be 
unlawful.24 Nor is it within the functions of a 
constable or deputies to engage in conducting busi- 
ness for private patrol service.?° 


{§ 140] 4. Destruction of Dogs Running at Large; 
Entry on Private Property. A statute directing 
sheriffs and constables to kill unlicensed dogs which 
they find going at large does not authorize an officer 
to enter into private premises in order to kill a 
dog,?® or to obtain possession of and carry away 
the body of a dog which he has killed in the exer- 
eise of his official duty.?* 


[§ 141] 5. Attendance at Court, Inquests, and 
Meetings of County Board.?® It is one of the usu- 
al duties of the sheriff to attend in person or by 
deputy at the sessions of court held in his county ;?° 
but he has no power to originate motions or present 
questions, in the names of the parties to a suit, for 
the action of the court.*° 


Coroner’s inquest.°! Where a statute makes it 
the duty of a constable to attend a coroner’s inquest, 
and provides for the ealling of a householder when 
the constable cannot act, it is not the sheriff’s offi- 


23. Texas, etc., R. Co. v. Parsons, 
supra. 


24. Hudson v. St. Louis, etc., R. 


[b] i 
sary.—A_ sheriff 
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County, 8 Kan. A. 374, 55 P 520. , 


Request of judge not neces- 
in whose 
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cial duty to attend an inquest.3? 


Meetings of county board.*® Under a statute au- 
thorizing a county board of review to make orders, 
and requiring the sheriff to obey them, a sheriff, 
when ordered by the board to attend its sessions, 
must obey the order.3+ 


[§ 142] 6. Service, Execution, and Return of 
Process?®°—a. In General. In so far as relates to 
the execution of process, the power possessed by the 
sheriff is wholly statutory,?® and no power exists 
in him except such as is expressly so conferred or 
may be fairly imphed from the provisions thereof.** 
In connection with the execution and return of civil 
process, a constable has the same powers and duties 
as the sheriff.28 Where the power and duty to serve 
or execute process is conferred on a sheriff or con- 
stable,*® he must serve or execute all process de- 
livered to him for that purpose,*® which appears on 
its face to have issued from competent authority,** 
and with legal regularity,*? and the service or execu- 
tion of which is within the lawful powers of his 
office.t? This duty is not affected by any private 
knowledge which he may have concerning the ex- 
istence of the cause of action to which the process 
relates,** or the validity of the proceedings in which 


Minn.—Johnson  v. 


Randall, 74 
Minn. 44, 76 NW 791. 


county 


Co., (Tex. Commn. A.) 293 SW 811 
[mod (Civ. A.) 286 SW 766 (reh den 
(Civ, A.) 295 SW 577)]. 


“The guarding of private property 
is not the function of a public offi- 
cial, and, when he is thus engaged, he 
has stepped aside from his official du- 
ties. Such seems to be lawful, but 
the wisdom of it is extremely ques- 
tionable.’”” Hudson v. St. Louis South- 
western R. Co., (Tex. Commn, A.) 293 
SW. 811, 813. 


25. Ex p. Hitchcock, 34 Cal. A. 111, 
166 P 849. 


26. Cozzens v. Nason, 109 Mass. 
275; Kerr v. Seaver, 11 Allen (Mass.) 
151; Bishop v. Fahay, 15 Gray 
(Mass.) 61. 

27. McAuliffe v. Gash, 17 R. I. 355, 
22 A 276. 


28. Courts generally see Courts 15 
Cad. D693. 


29. Ark.—In re Lawson, 
363. 


Ga.—McGuffie v. State, 17 Ga. 497. 


Ill.—La Salle aonnty. v. Milligan, 
143 Ill. 321, 32 NE 196. 


Kan.—Robson v. Dickinson County, 
Scan. Ay 3v4, 55 P 520. 


Md.—Green v. State, 122 Md. 288, 
89 A 608. 


And see Whallon vy. Gridley, 51 
Mich. 503, 16 NW 876 (holding that 
the sheriff is an officer of the circuit 
court for the county while it is in 
session, and during that period is sub- 
ject to the direction of the circuit 
judge in all matters pertaining to 
the administration of justice). 


[a] When attendance necessary.— 
A statute providing that a sheriff 
shall attend on the several courts of 
record in his county, and receive a 
sum per day therefor, does not re- 
quire him to be continually present in 
court whenever it is in session, but 
merely requires him to attend at such 
times as his presence is required or 
is necessary. Robson vy. Dickinson 


3) Ark: 


there is a probate court is obliged to 
attend it without request of the judge. 
La Salle County v. Milligan, 143 Il. 
321, 32 NE 196. 


30. Rhodes v. Moseley, 6 Fla. 12. 
‘ 31. Generally see Coroners §§ 13- 


34. 


22. Hagener v. Pulitzer Pub. Co., 
172 Mo. A. 436, 158 SW 54. 


bpp Generally see Counties §§ 108— 


34. Boone County v. Lewis, 81 Ind. 
A. 601, 144 NE 623. 


35. Service of process generally 
see Process §§ 56-256. > 


36. McArthur v. Boynton, 19 Colo. 
A. 234, 74 P 540; Johnson v. Smith, 
42 Me. 414, 66 AmD 285. 


37. McArthur v. Boynton, 19 Colo. 
A. 234, 74 P 540; Benson v. Smith, 42 
Me. 414, 66 AmD 285. 


38. Cundiff v. Teague, 46 Tex. 475; 
Medlin v. Seideman, 39 Tex. Civ. A. 
558, 88 SW 250; Texas Land, etc., Co. 
v. Masterson, 11 Tex. Civ. A. 483, 33 
SW 376. 


39. See statutory provisions. 


40. See cases infra this note; 
§ 1438 et seq. 


[a] Criminal process; search war- 
rant.—A sheriff has power, and it is 
one of his duties, to serve criminal 
process, anid this includes a search 
warrant directed to him. Mowlan v. 
State, 197 Ind. 517, 151 NE 416. 


{b] It is not his duty to serve of- 
ficial papers until they are placed in 
his hands for that purpose. Smedley 
v. Williams, 112 Ga. 114, 37 SH 111. 


and 


Civil liability for defaults in exe- 


eution of process see infra §§ 206-248. 


41. Conn.—Watson v. Watson, 9 
Conn. 140, 283 AmD 324. 


Fla.—Johnson vy. Price, 47 Fla. 265, 


136 S 1081. 


Ga.—Rogers v. Silas, 42 Ga. 541. 


3 
562. 


N. Y.—Clearwater v. Brill, 4 Hun 
oe on: other) grounds 63! Ney. 


Oh.—King v. Nichols, 16 Oh. St. 80. 


Tenn.—Mason v. Vance, 1 Sneed 
178, 60 AmD 144. 


42. Conn.—Watson v. Watson, 9 
Conn. 140, 23 AmD 324. 


Ga.—Rogers v. Silas, 42 Ga. 541. 
Ida.—Roth v. Duvall, 1 Ida. 149. 


Minn.—Johnson vy. Randall, 74 
Minn. 44, 76 NW 791. 


N. Y.—Clearwater v. Brill, 4 Hun 
728 [rev on other grounds 63 N. Y. 
627]; Parmelee v. Hitchcock, 12 
Wend. 96. 


Baez en tae v. Abrams, 94 Pa. Super. 


Tenn.—Mason vy, 
178, 60 AmD 144, 


_[a] Gandlord’s warrant is not ju- 
dicial process which a constable or 
‘deputy sheriff is compelled to serve, 
but it is in the nature of a power of 
attorney to act for the landlord as 
bailee or agent, until the proceeding 
has reached the stage where a sale 
is necessary. Com. v. Abrams, 94 Pa. 
Super. 556; Walter v. Jenkins, 92 Pa. 
Super. 526. 


[b] Wariance between the amount 
of the judgment and that specified in 
the execution does not relieve the 
sheriff of his duty to execute the writ. 
eee v. Hitchcock, 12 Wend. «N. 


43. Johnson v. Price, 47 Fla. 265, 
aoe 1031; Dix v. Batchelder, 55 Vt. 


Vance, 1 Sneed 


[a] Process from supreme court. 
—Under Rev. St. (1892) § 1241, each 
sheriff is required in person or by 
deputy to execute ali process of the 
supreme court to be executed in his 
county. Johnson v. Price, 47 Fla. 265, 
36 S 10381. } 


44, Watson v. Watson, 9 Conn. 140, 
23 AmD 324, ; 


782 [57 C.J.] 


the process was issued;*® nor ean a sheriff refuse 
to serve a process regularly issued to him, because 
in his opinion it is irregular.4® On the other hand, 
he may refuse to execute process issued on a void 
judgment.** 


Conflict of authority. A process of one court to 
its officer may not be served by a manual interfer- 
ence with the possession of property in the custody 
of an officer of another court by virtue of its proc- 
ess.4® Where a conflict arises between a sheriff act- 
ing under process of a state court and a United 
States marshal who has made a subsequent levy on 
the same property, the sheriff must either apply to 
the state court to be protected or petition the feder- 
al court to order its officers to withdraw.*® 


Deprivation of right to execute process. An in- 
ferior court cannot arbitrarily refuse to place proc- 
ess in the hands of a regularly appointed and com- 
petent constable for execution.°*° 


[$ 143] b. Authority as Affected by Direction of 
Process. A constable cannot execute process ad- 
dressed to the sheriff,°! although the sheriff delivers 
it to him,®? unless he is appointed a deputy sheriff 
for the purpose.®? Neither can the sheriff serve 
process addressed to a constable®* unless the statute 


45. Clearwater v. Brill, 4 Hun 728 
[rev on other grounds 63 N. Y. 627]; 
Peo. v. Warren, 5 Hill (N. Y.) 440. 


46. Roth v. Duvall, 1 Ida. 149; 
Przybylski v. Remus, 207 Ill. A. 106; 
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eae v. Bradley, 15 Conn. 


Del.—State v. Porter, 
Cake v. Cannon, 7 Del. 
Gemmill, 6 Del. 9. 


[§§ 142-147 


so provides.®® But where process directed to “any 
constable or other lawful officer of the county” 
comes into the hands of the sheriff, he must exe- 
cutemte? 


[§ 144] c. Time for Execution.®>7 A sheriff 
should execute a writ without delay and within a 
reasonable time after he receives it,®*’ and, in the 
absence of directions by plaintiff in the writ,®® or 
knowledge of special circumstances requiring great- 
er diligence,®° execution of the writ within the time 
allowed by law is sufficient.64 But where a sheriff 
has knowledge or reasonable ground to believe that 
there will be danger of loss to the creditor through 
delay in the execution of a writ, it is his duty to 
execute it immediately.°®? 


[§ 145] d. Marking Day of Receipt on Process. 
Under a statute making it the duty of the sheriff to 
mark on each process the day en which he received 
it, a sheriff is bound to mark the true date on a writ, 
placed in his hands for execution.®® 


[§ 146] e. Order of Execution. Where two or 
more writs against the same defendant are placed in 
the hands of the sheriff, it is his duty to execute 
them in the order in which he received them.*4 


[§ 147] f. Mode of Executing Process—(1) In 


man v. Sharvey, 46 Minn. 183, 184, 48 
NW 780, 24 AmSR 218 (while in the 
absence of special instructions it 
could hardly be claimed that a delay 
from four o’clock of one day to the 
forenoon of the next would constitute 


1 Del. 126; 
427; State v. 


Rogers v. Marlboro County, 32 S. C. 
555, 11 SE 3838. 


47. Magnaud v. Traeger, 66 Cal. 
A. 526, 226 P 990; Cornell v. Barnes, 
ff ABHUUT VON Bea) EES 


Protection of officer by process see 
infra §§ 525-554. 


48. Dunlop v. Patterson F. Ins. 
Co., 74 N. Y. 145, 30 AmR 283 [aff 12 
Hun 627). 


49. The Circassian, 5 F. Cas. No. 
272, 1 Bens 128. 


50. Woods v. Wood, 219 Ala. 523, 
122 S 835. 


51. Winkler v. State, 32 Ark. 539; 
McGloughan v. Mitchell, 126 N. C. 681, 
36 SE 164. 


[a] In Pennsylvania a constable 
cannot be compelled to serve a sub- 
poena issued from the office of the 
prothonotary or by the clerk of the 
court of quarter sessions for the at- 
tendance of witnesses at court. Kott- 
camp v. York County, 28 Pa. Super. 
96. 


52. Winkler v. State, 
(warrant of arrest). 

53. Winkler v. State, supra. 

54. McGloughan v. Mitchell, 
N. C. 681, 36 SE 164. - 

55. Foster v. Wiley, 27 Mich. 244, 
15 AmR 185. 

56. McGloughan v. Mitchell, 126 N. 
C. 681, 36 SE 164. 

57. Generally see Attachment §§ 
410-412; Executions § 214; Process 
§§ 74, 

58. Ala.—Whitsett v. 
Ala. 626. 

Ark.—Lawson vy. State, 10 Ark. 28, 
58 AmD 238. 


Cal.—Chapman v. Thornburgh, 17 
Calusi.0 20 Am D571: 


32 Ark. 539 
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Slater, 23 


Gace oe v. Jones, 2 La. Ann. 


Me.—Hefler v. Hunt, 120 Me. 10, 112 
A 675. 


* Minn.—Guiterman v. Sh 46 
Minn. 183, 48 NW 780, 24 Ams "218. 


Mo.—State v. Finn, 87 Mo. 310; 
State v. Leland, 82 Mo. 260; Douglass 
v. Baker, 9 Mo. 41. 


ae C.—Denson v. Sledge, 13 N. C. 


Diligence required in finding de- 
fendant or discovering property see 
infra § 152. 


ene: Tucker v. Bradley, 


Directions as to mode of executing 
process generally see infra § 148. 


60. See infra text and note 62. 


61. Tucker v. Bradley, 15 Conn. 46; 
Cake v. Cannon, 7 Del. 427; State v. 
Leland, 82 Mo. 260. See Thompson v. 
Morris, 2 B. Mon. (Ky.) 35 (holding 
that it is the sheriff’s duty to execute 
process, if he can, before he has ac- 
tually returned it on the return day 
thereof). 


[a] Where sheriff receives no inti- 
mation that prompt attention in levy- 
ing a writ is important and advisable, 
he is only bound to exercise ordinary 
diligence in the premises, and gener- 
aliy has a right to execute the writ 
at any time within the period pre- 
scribed by law. Tucker v. Bradley, 
ore an 46; Cake v. Cannon, 7 Del. 


62. Tucker v. Bradley, 15 Conn. 46; 
Bloomfield v. Jones, 2 La. Ann. 936; 
Guiterman vy. Sharvey, 46 Minn. 188, 
48 NW 780, 24 AmSR 218. 


[a] “What is reasonable diligence 
depends upon the particular facts in 
connection with the duty.” Guiter- 


15 Conn. 


negligence, the question of unreason- 
able delay is a mixed question of law 
and fact, and in view of instructions 
to proceed at once, and facts commu- 
nicated to the officer showing need for 
immediate service, a finding of negli- 
gence and unreasonable delay was 
justifiable). 


Hathaway v. Freeman, 29 N. 
C. 109; Cherry v. Kennedy, 144 Tenn. 
320, 232 SW 661. 


[a] Marking wrong date is no 
more a compliance with the statute 
than marking no date at all. Hatha- 
way v. Freeman, 29 N. C. 109. 


[b] Statute construed.—Shannon 
Code § 4524, providing that the clerk, 
justice, or attorney issuing any proc- 
ess shall mark thereon the day on 
which the same is issued, and that the 
officer into whose hands the same 
shall come to be executed shall, in like 
manner, mark thereon the day on 
which he shall have received it, etc., 
as originally enacted in 1794 (Acts 
[1794] c 1 § 9), did not contain the 
word “justice.” The word “justice” 
was added in the code of 1858, at 
which time justices of the peace ‘had 
authority to issue writs of replevin. 
It was held that the statute applied 
to writs of replevin issued by a jus- 
tice. Cherry v. Kennedy, 144 Tenn. 
320, 232 SW 661. 


64. Rust v. Pritchett, 5 Del. 260; 
Albrecht v. Long, 25 Minn. 163; State 
v. Harrington, 28 Mo. A. 287; Ohlson 
v. Pierce, 55 Wis. 205, 12 NW 429; 
aes v. Webster, 18 Wis. 406, 86 AmD 


[a] Fact that junior execution 
creditor has been more successful 
than sheriff in discovering property of 
the debtor subject to sale on execu- 
tion does not prevent the application 
of the rule. Knox v. Webster, 18 Wis. 
406, 86 AmD 779. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 147-151] 


General. A sheriff should execute every writ put 
in his hands in such a manner as to do as little mis- 
chief as possible,*®> and where he acts wrongfully 
or causes unnecessary hardship, the process affords 
him no protection,®® and he is lable for the result- 
ing damages.®* An officer is not required to de- 
clare by what authority he acts until his authority 
is questioned.*§ 


[§ 148] (2) Direction as to Mode®°—(a) Direc- 
tions of Party or Attorney. The party at whose 
instance certain process or writs, such as attach- 
ment or executions, have issued, or his attorney, 
has the right to give the sheriff directions as to how 
they shall be executed,’° which directions, when not 
in conflict with the law, the sheriff is bound to fol- 
low,*? and the officer is not bound, in such ease, to 
execute the process or writ in any other manner 
than according to the directions given him.’? But 
it is not the duty of the sheriff upon an execution 
against one party to levy upon the property of an- 
other,** or to apply firm property to the satisfac- 
tion of an execution against one of the partners,‘* 
even though plaintiff may direct him to do so. 


Conflicting directions. If the execution plaintiff 
and his attorney give contrary directions, those of 
plaintiff must be followed.*® 


Ownership of judgment; assignment. The sheriff 
is not bound to obey the directions of a person other 
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than the owner of the judgment on which the writ 
was issued, or his attorney, although such person 
claims an interest in the judgment;’® but where 
the sheriff has notice of the assignment of the judg- 
ment, he cannot take instructions from plaintiff’s 
attorney, but must obey his execution and conform 
to the rules of law in regard to it, except as other- 
wise instructed by the assignee.?* 


Revocation of attorney’s authority. After a sher- 
iff has notice of the revocation of the authority of 
the attorney by whom the execution was issued, 
he must obey his execution and conform to the rules 
of law applicable to it, except as instructed by plain- 
tiff himself.7§ 


[§ 149] (b) Duty in Absence of Directions. 
Where an officer receives a writ without any special 
directions, he is bound to execute it according to its 
precept if he can find property by reasonable dili- 
gence.’® 


[§ 150] (c) Application to Court for Directions. 
The court will not direct the sheriff in what man- 
ner he shall execute process,*® nor will it advise 
the sheriff by ordering him to do particular acts 
as being essential and proper to the rightful per- 
formance of his duty,*! but the sheriff must act 
upon his own responsibility.*? 


[§ 151] (8) Use of Force.’ 
tablished that a 


The rule is well es- 
sheriff or constable may not break 


65. Handy v. Clippert, 50 Mich. 
355,15 NW 507; Gallegos v. Sandoval, 
15 N. M. 216, 106 P 373. 


66. See infra § 553. 
67. See infra §§ 249-253. 
68. Tierney v. Martone, 92 Conn. 


93, 101A 497. 


69. Implied promise of indemnity 
arising from directions as to mode of 
executing see infra § 572. 


Pointing out property to be levied 
on under execution see infra § 155. 


70. See cases infra note 71. See 
also Attachment §§ 418, 419; Execu- 
tions §§ 208, 209. 


Control of attorney over execution 
generally see Attorney and Client § 
166. 


71. Ala.—Patton v. Hammer, 28 
Ala. 618. 


Ark.—Zickham  v. 
Ark. 413, 86 SW 292. 


Conn.—Tucker v. Bradley, 15 Conn. 


Kosminsky, 74 


46 
Del.— State v. Gemmill, 6 Del. 9. 


fHl——Morean Vv. -e0., 09.) Tl 585 
Swan v. Gilbert, 67 Ill. A. 236 [aff 
175 Ill. 204, 51 NE 604, 67 AmSR 208]. 


Me.—Kimball v. Davis, 19 Me. 310. 


Mass.—Peirce v. Partridge, 3 Metce. 
44; Coggeshall vy. Varnum, 19 Pick. 
422. 

Nebr.—Burton  v. 
186, 41 NW 1099. 


“N. H.—Smith v. Judkins, 60 N. H. 


Cave, 26 Nebr. 


127; Ranlett v. Blodgett, 17 _N. H. 
298, 43 AmD 608; Ball v. Badger, 6 
N. H. 405. 


N;) Y¥.—Smith v. Erwin, 77.-N. Y¥. 
466; Root v. Wagner, 30 N. Y. 9, 86 
AmD 348. 


Pa.—Lynch v. Com., 16 Serg. & R. 
368, 16 AmD 582. 

Tex.—Daugherty v. Moon, 59 Tex. 
397. 


Wash.—Murray v. Meade, 5 Wash. 
ODsweosL alos 


{a] Instructions by telegram.— 
Where plaintiff in execution sends a 
telegram to the sheriff for the purpose, 
of giving directions to be acted on 
in regard to the sale, the message 
which is delivered at the end of the 
line must be considered the original 
message, and is obligatory on the 
sheriff. Morgan v. Peo., 59 Ill. 58. 

{b] Direction as to settlement.— 
Where plaintiff directed a sheriff to 
settle an execution with defendant 
by taking certain property at the ap- 
praisal of certain persons, if he could 
not do better, and saying to him, “I 
submit all to your judgment and man- 
agement, and will abide by what you 
do, only do not let them deceive you,” 
and the persons named as appraisers 
refused to act, a settlement by taking 
such property at an appraisal made 
by others was valid. Smith v. Hunt, 
1 How Pry GN, Xs 240. } 


[c] Werbal directions as to the ar- 
ticles or species of property to be at- 
tached are binding on the officer 
where an attachment has been issued 
with general written directions to the 
officer to attach goods sufficient to 
satisfy it. Kimball v. Davis, 19 Me. 
310. See also Rice v. Wilkins, 21 Me. 
558 infra this note. But see Betts v. 
Norris, 15 Me. 468 (holding that a 
sheriff is not bound to make a spe- 
cial service of a writ by attaching 
property, without written directions 
to that effect from plaintiff or his 
agent or attorney). 


[d] Compliance held sufficient.— 
Where an attorney, who had received 
merely general orders to secure a de- 
mand, delivered the writ to an officer 
with written orders thereon to attach 
sufficient property, and at the same 
time gave verbal directions to the offi- 
cer to attach certain particular prop- 
erty, and to take therefor the receipt 
of a-person named, the officer could 
not be held for noncompliance with 
the directions, because in the receipt 


given by the person named he re- 
quired such person to deliver the 
property attached “on demand after 
eS Sali Rice v. Wilkins, 21 Me. 


Compliance with directions as re- 
nein: inert from liability see infra 


Liability for failure to follow direc- 
tions see infra § 189. 


72. Ball v. Badger, 6 N. H. 405. 


[a] Assent to limitations imposed 
by sheriff.—Where an execution is of- 
fered to a sheriff, with directions, and 
he declines to receive it, except under 
certain limitations as to time or man- 
ner.of collection, and the creditor de- 
livers the execution to him under such 
circumstances, the duty of the officer 
does not extend beyond the limitations 
he has prescribed for himself. Ball 
v. Badger, 6 N. H. 405. 


73. Swan v. Gilbert, 67 Ill. A. 236 
ane 175 Ill. 204, 51 NE 604, 67 AmSR 


74 Swan v. Gilbert, supra. 


[a] Itis not duty of sheriff to ex- 
amine files of a cause in which an ex- 
ecution issues, to ascertain whether 
such execution, which is against one 
of the partners of a firm, is for a 
firm or an individual indebtedness.’ 
Swan v. Gilbert, 67 Ill. A. 236 [aff 175 
Ill. 204, 51 NE 604, 67 AmSR 208]. 


75. Murray v. Meade, 5 Wash. 693, 
32) P 780° 
yore Daugherty v. Moon, 59 Tex. 
eas Robinson v: Brennan, 90 N. Y. 
78. Robinson v. Brennan, supra. 
79.) Halli v, Pratt 2.0 Vatemelsoe 
80. Bowie v. Brahe, 11 N. Y. Super. 


676, 2 AbbPr 161. 


81. Bowie v. Brahe, supra. 
82. Bowie v. Brahe, supra. 
83. In executing process generally 
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into or foreibly enter a dwelling house for the pur- 
pose of seizing goods under attachment,*? execu- 
tion,®® or other process;*® and if he does so he will 
be lable for damages.°* 


[§ 152] g. Diligence Required.** Where a sher- 
iff has in his hands a summons to serve or a writ to 
execute, he must in good faith make al] reasonable 
effort and use due diligence to find defendant, or 
discover property subject to the writ, and serve or 
execute such process in the most effective manner,*® 
but he is not required to use all possible efforts to ex- 
ecute process in any particular case,®° as he might 
thereby lose the opportunity of executing other proe- 
ess in his hands.°+ 


[§ 153] h. Levy of Attachment.°? In levying an 
attachment, a sheriff is not bound to levy on prop- 
erty whereof the title is not in doubt, in preference 
to property as to the title to which there is some 
doubt.’ Where a sheriff or constable finds person- 
al property in possession of the attachment defend- 
ant, he may presume, in the absence of notice to the 
contrary, that the person in possession is the owner 
of the property, and it is his duty to levy upon it 
accordingly.®# 
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[§§ 151-155 


The sheriff must execute a valid writ of execution 
pursuant to its mandate, although such execution 
has been recalled by the elerk.®® In levying an 
execution it is the duty of the sheriff to seize so 
much of defendant’s goods as will be reasonably 
sufficient, if sold, to satisfy the debt and costs.°” 
And when the right of exemption is one which may 
be waived or claimed at will,®® it is the duty of the 
officer to proceed until some claim for exemption is 
lawfully interposed.°® 


[§ 155] (2) Property To Be Levied on. In exe- 
cution proceedings it is not the business of the sher- 
iff to judge, as between parties, who is the legal 
owner of land, but it is proper for him to levy on 
land as the property of him who appears to be own- 
er, according to the land records of the county.* 
If he finds the property in the possession of the 
execution defendant, it is his duty to take and de- 
liver it as commanded;? and if he finds the property 
in the possession of a third person, he must also 
take and deliver it, unless hé can justify his refusal 
to do so by showing that such person has a title or 
right of possession superior to that of defendant.* 
The statutes sometimes allow defendant in execu- 
tion to designate the property on which the levy 


[§ 154] i. Levy of Execution®°—(1) In General. 


see Process § 85. 


Liability for wrongful acts in exe- 
cution of process see infra §§ 249-253. 


84. See Attachment § 421. 

85. See Executions § 217. 

86. See Process § 85. 

87. See infra § 251. 

88. Time for levy see supra § 144. 
89. Ala.—Whitsett v. Slater, 23 


Ala. 626. 


Ark.—Lawson v. State, 10 Ark. 28, 
50 AmD 238. 


Conn.—Tucker y. Bradley, 15 Conn. 
6. 


Del.—Cake v. Cannon, 7 Del. 427. 


Ill. Dunlap v. Berry, 5 Ill. 327, 39 
AmD 413; Hargrave v. Penrod, 1 "Tn. 
401, 12 AmD 201; Gilbert v. Gallup, 
76 Ill. A. 526. : 


Ilowa.—Crosby v. Hungerford, 59 
Iowa 712, 12 NW 582. 


Ky.—Com. vy. Gill, 14 B. Mon. 20. 


Me.—Strout v. Pennell, 74 Me. 260; 
Kidder v. Parlin, 7 Me. 80. 


Mich.—Springett v. Colerick, 67 
Mich. 362, 34 NW 683. 


Minn.—Guiterman v. Sharvey, 46 
Minn. 183, 48 NW 780, 24 AmSR 218. 


Mo.—Williams v. Lands, 251 Mo. 
147, 158 SW 47; Himmelberger-Harri- 
son Lumber Co. -v. McCabe, 220 Mo. 
154,119 SW 357; Cummings v. Brown, 
181 Mo. 711, 81 Sw 158; State v. Finn, 
87 Mo. 310; State v. Ownby, 49 Mo. 
71; Taylor v. Wimer, 30 Mo. 126; 
Fisher v. Gordon, 8 Mo. 386. 


Nebr.—Steele v. Crabtree, 40 Nebr. 
420, 58 NW 1022. 


N. Y.—Watson v. Brennan, 39 N. 
Y. Super. 81 [rev on other grounds 66 
N. Y. 621]; Tomlinson v. Rowe, Lalor 
410; Hinman y. Borden, 10 Wend. 367, 
25 AmD 568. 


N. C.—Denson v. Sledge, 13 N. C. 
136. 

Tenn.—Barnes  v. 
Swan 313. 


Thompson, 2 


shall be made ;* 


Vt.—Hill v. Pratt, 29 Vt. 119. 


Wis.—Winner v. Hoyt, 68 Wis. 278, 
32 NW 128. 


Eng.—In re Comyns, 1 Ir. Eq. 72; 
Hodgson v. Linch, Irs R. 5 C. Li. 353. 


Ont.—Hutchings v. Button, 6 U. C. 
C. BP. 452; Finnigan v. Jarvis, 8 U. 
Q. B. 210; Darling, v. Corbett, 8 
Cc. Q. B. 72; O’Connor v. Hamilton, 4 

CHOW Baas: 

fa] Sheriff having process to exe- 
cute must go to defendant’s house to 
see whether he is absent or not. Hin- 
man v. Borden, 10 Wend. (N. Y.) 367, 
25 AmD 568. 


[b] What constitutes reasonable 
diligence depends on circumstances of 
each case.—State v. Porter, 1. Del. 
126; Guiterman v. Sharvey, 46 Minn. 
183, 48 NW 780, 24 AmSR 218. 


Liability of sheriff or constable for 
lack of diligence see infra § 212. 


Mode of executing process general- 
ly see supra §§ 147-151. 


90. Cal.—Whitney v. Butterfield, 
13 Cal. 338,73 AmD 584, 


ira eer v. Bradley, 15 Conn. 


Ind.—State v. Blanch, 70 Ind. 204. 


Iowa.—Crosby v. Hungerford, 59 
Iowa 712, 12 NW 582. 


Ky.—Com. v. Gill, 14 B. Mon. 20. 


La.—-Bloomfield v. Jones, 2 La, Ann. 
936. 


Me.—Strout v. Pennell, 74 Me. 260. 


Minn.—Guiterman v. Sharvey, 46 
Minn. 183, 48 NW 780, 24 AmSR 218. , 


Mo.—State v. Finn, 87 Mo. 310. 


N. Y.—Cross v. Williams, 63 HowPr 
191; Hinman v. Borden, 10 Wend. 367, 
25 AmD 568. 


Tenn.—Barnes v. Thompannes 2 Swan 
Pk Trigg v. McDonald, 2 Humphr. 


38 


Ga 


Wis.—Winner v. Hoyt, 68 Wis. 278, 
32 NW 128. 


Hing.—Hodgson v. Lynch, Ir. R. 5 C. 


but where defendant is absent, and 


Te ke53: 
Ont.—Darling v. Corbett, 8 U. C. Q. 
Be vee 


[a] He is required merely to act 
in each case honestly and diligently, 
with ‘due regard to his duties to all 
litigants and to the public. Com. Vv. 
Gill, 14 B. Mon. (Ky.) 20 [appr State 
v. Finn, 87 Mo. 310]. 


91. Com. v. Gill, 14 B. Mon. (Ky.) 
a Taupe State v. ‘Finn, 87 Mo. 310, 


92. 
398—46 


igs 3 Robinson v. Chapline, 9 Iowa 


Liability for levy on property not 
es Eick to defendant see infra §§ 


94. Mattingly v. Houston, 167 Ala. 
167, 52 S 78. 


95. Ctonerally see Executions §§ 
206-333 


96. icy tuaes v. Watkins, io Ala. 
62, 112 S 34 


97. Governor v. Powell, 9 Ala. 83; 
Lawson vy. State, 10 Ark. 38, 50 AmD 
238; Gawler v. Chaplin, 2 Exch. 503, 
154 Reprint 590. 


98. See Exemptions, §§ 190-210. 
99. Terrell v. State, 66 Ind. 570; 


State v. Melogue, 9 Ind. 196; Tullis 
v. Orthwein, 5 Minn. 377. 
Establishment, enforcement, and 


protection of exemption rights gener- 
ally see Exemptions §§ 220-323. 


hiability of sheriff or constable for 
failure to allow or set off exemption 
see infra § 262. 


1. Hardin v. Grover, 2 SW 64, 8 Ky 
L 260. 


2. Hoffman v. Conner, 76 N. Y. 121. 
3. Hoffman v. Conner, supra. 
4 See Executions, § 218. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


arenezally, see Attachment §§ 


§§ 155-161] 


cannot be notified thereof, it is the duty of the sher- 
iff to levy on all property not specifically exempt,° 
or so much thereof as is reasonably necessary to 
satisfy the execution,® and permit defendant to 
make his selection afterward.* In some jurisdictions 
plaintiff in execution may point out the property 
to be levied on,* but it has been held that this is 
only to aid the officer in identifying the property as 
that of defendant, and does impose on him an obli- 
gation to levy on that particular property in pref- 
erence to other property.® On the ‘other hand, it 
has been held that, where specific land is pointed 
out, it is the sheriff’s duty to levy thereon regardless 
of what he may believe as to the title.1° 


[§ 156] (8) Release of Levy.1! After a sheriff 
has attached property and made a return, he has 
no authority to release the property, even though 
it is exempt.1!% Under a statute declaring the effect 
of perfecting an appeal and giving a stay bond to 
be to release from levy property levied on under ex- 
ecution issued on the judgment,+? it has been held 
to be the duty of the sheriff to release all property 
levied on immediately on notice of the perfection 
of an appeal and the filing of the stay bond, without 
regard to the sufficiency of the sureties.t® 


[§ 157] j. Arrest under Body Execution.14 Un- 
der a statute providing that constables shall serve 
all lawful process issued and legally directed to 
them,!® a constable is authorized to arrest a debtor 
under an execution against his body.1® A _ sheriff 
is not bound to arrest defendant on a capias ad sat- 
isfaciendum, lodged with him for fixing his bail, 
even if he can arrest him as well as not.+* 


[§ 158] k. Preparation of Forthcoming Bond. 
Where property is taken by a sheriff under an exe- 


5. Peo. v. Palmer, 46 Ill. 398, 95 
AmD 418. of § 24 


6 See supra, § 154. 21. 
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20. Generally see Assistance, Writ 
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cution, and defendant desires to retain the posses- 
sion of it and offers seeurity for its forthcoming 
at the day of the sale,!* it is the duty of the sheriff 
to prepare the bond.*® 


[§ 159] 1. Execution of Writ of Assistance.2° A 
sheriff is bound to execute a properly issued writ 
of assistance*! as soon as practicable after it is re- 
ceived,?? and cannot refuse to do so on the ground 
that the person in possession has a better title than 
claimant under the writ.?* 


[§ 160] m. Return.2* Where the process is of a 
nature requiring a return, it is the duty of the sher- 
iff to return the same,?° whether executed or not;7°® 
and the officer does not fulfill this duty by sending 
the return by mail without paying the postage there- 
on.?7 An agreement by the execution creditor with 
the officer to postpone the sale after a levy issued 
by a justice of the peace does not absolve the officer 
from his duty to return the writ.?® If the sheriff 
refuses to return a writ, the court will compel him 
to do so,?® and if he makes an evasive return, he 
may be required to perfect the same according to 
the facts of the case;?° but a special return show- 
ing what property was sold cannot be compelled.*? 
In garnishment proceedings, the sheriff, after mak- 
ing his return, has no further duty to perform.®? 
A sheriff may be permitted to amend his return ac- 
cording to the truth of the case, provided rights 
acquired under it are not thereby prejudiced.®* 
Where the sheriff levies on property claimed to be- 
long to defendant in the writ, but in the adverse 
possession of a stranger, he is not bound to make 
a return of such levy.*# 


[§ 161] 7. Custody and Care of Property.?® It 
is the duty of the sheriff to keep in his custody and 


26. Brown v. Baker, 9 Port. (Ala.) 
503; Beall v. Shattuck, 53 Miss. 358. 


Thornburgh, 17 ONE 4 HowPr 


7, Peo. v. Palmer, supra. 
8. See Executions § 219. 


9. Lawson v. State, 10 Ark. 28, 50 
AmD 238. 


10. Wilson v. Dearborn, (Tex. Civ. 
A.) 174 SW 296 [reh den (Civ. A.) 
179 SW 1102]. 


11. Release upon refusal of in- 
demnity see infra § 580. 


114%. Roth v. Duvall, 1 Ida. 149. 


12. See Appeal and Error § 1446; 
Executions § 411. 


13. Sam Yuen v. McMann, 99 Cal. 
497, 34 P 80. 


14. Generally see Executions §8§ 
1100-1221. 


15. See statutory provisions. 


16. Dalton-Ingersoll Co. v. 
bard, 174 Mass. 307, 54 NE 862. 


17. Van Winkle v. Alling, 17 N. J. 
L. 446. 


18. Right of defendant to retain 
possession on executing bond see Hxe- 
cutions § 310. 

19. Price v. Honaker, 5 T. B. Mon. 
(Ky.) 562. 

[a] Reason is that the sheriff has 
the execution in his possession, to 
which the bond should be made in 
some degree to conform, is allowed 
a fee for taking the bond, is bound 
to take a valid bond, and must fix the 
day of sale. Price v. Honaker, 5 T. 
B. Mon. (Ky.) 562. 


Hub- 


Cal. 87, 76 AmD 571; State v. Giles, 10 
Wis. 101. 


22. See supra § 144. 


23. State v. Giles, supra. 
supra § 147. 


24. Generally see Attachment §§ 
477-519; Executions §§ 858-906; 
Garnishment §§ 319-325; Process §§ 
257-302. 

Recording return of levy see At- 
eet th § 506 et seq; Executions 


25. Moody v. Mahurin, 4 N. H. 296; 
Jenkins v. McGill, 4 HowPr (N. Y.) 
205; Kreiling v. Treffinger, 14 Pa. 
Dist. 357; Clingman v. Barrett, 6 
Humphr. (Tenn.) 20. 


[a] In whose name return made.— 
Under statute, the return of all writs 
directed to the sheriff must be made 
in his name, by whomsoever served. 
Kreiling v. Treffinger, 14 Pa. Dist. 357. 


{b] Signature by rubber stamp 
may be adopted and used by a sheriff. 
Dilworth Bros. Co. v. Thomas Can- 
ning Co., 26 Pa. Dist. 1018. 


Effect of change in incumbency see 
infra § 176. 
Liability of officer for: 


Defective or insufficient return see in- 
fra §§ 491, 492. 


Failure to make return see infra §§ 
470-490. 


False return see infra §§ 493-506. 


And see 


Jenkins v. McGill, 
CN. Yi.) 42,05. 


[a] It is not duty of clerk to take 
from. the post office unpaid letters. 
eC v. McGill, 4 HowPr (N. Y.) 


28. Clingman v. Barrett, 6 Humphr. 
(Tenn.) 20. 


29. Bowie v. Brahe, 11 N. Y. Super. 
676, 2 AbbPr 161. . 


30. Davis v. Weyburn, 1 HowPr 
(N. Y.) 153 (holding that this may be 
done, although the statutory time for 
bringing an action for a false return 
bas sana since the date of the re- 
urn). 


31. 
per. 


eee ver Blunt 3 Ne Yo Sue 


32. Johnston v. Jones, 78 Cal. A. 
84, 248 P 286. 
33. Clarke v. Gary, 11 Ala. 98. 
Amendment of return of: 
bie Sami et see Attachment §§ 500— 


Execution see Executions §§ 878-884. 
Garnishment see Garnishment § 325. 
Process generally see Process § 291. 
34 Com. v. Abell, 6 J. J. Marsh. 
(Ky.) 476, 
Necessity for return of execution 
generally see Executions §§ 859, 860. 


85. Liabilities arising out of cus- 
tody of property see infra §§ 317-354, 
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care for property of which he has taken possession 
under any process or writ,?® and, within certain 
limits, to do all things necessary for its preserva- 
tion,®?? until it can be disposed of in some lawful 
manner, as by a sale to satisfy the debt or by a re- 
turn thereof to the owner,?* unless it is necessary 
to sell the property before such time on account of 
its perishable nature;*® and where an officer in pos- 
session of goods seized finds it inconvenient or ex- 
pensive to retain them, he has the right to seek the 
direction of the court as to their disposal.*° 
property cannot be hired out by the sheriff, unless 


by the consent of the parties.** 


Use of force to protect possession. 
a right to use all necessary force to protect his pos- 
session of property seized under process.*? 


36. Ala.—Carmichael  v 
Fidelity, etc., Co., 163 Ala. 
1008. 


Cal.—Wood v. Lowden, 117 Cal. 232, 
49 P 132 (holding that the safe-keep- 
ing by the sheriff of property taken 
on attachment is part of the execu- 
tion of the writ). 


Del.—State v. Stidham, 31 Del. 8, 
110 A 680. 


Iowa.—Gutschenritter v. Whitmore, 
158 Iowa 252, 139 NW 567. 


Mo.—Birmingham vy. Carr, 196 Mo. 
AGE LO OVW ial Ll 


Nev.—Newman v. Kane, 9 Nev. 234. 


N. Y.—McKay v. Harrower, 27 
Barb. 463. 


Okl.—Hennessey First Nat. Bank v. 
Hesser, 14 Okl. 115, 77 P 36, 


Vt.—Briggs v. Taylor, 35 Vt. 57. 


Eng.—Ackland v. Paynter, 8 Price 
95, 146 Reprint 1142. 


See also Attachment §§ 591-615; 
Executions §§ 292-326; Replevin §§ 
169-171; Sequestration §§ 78-82. 


[a] Sheriff cannot consider ele- 
ment of expense in the keeping or 
preservation of the property, but 
must keep it ready, subject to the 
judgment. Newman v. Kane, 9 Nev. 
234. 


br iisee is: 
320, 50 S 


Custody of property after termina- 
tion of office see infra § 171. 


37. Briggs v. Taylor, 35 Vt. 57. 


[a] Threshing grain.—If it be nec- 
essary for the preservation of grain 
in the straw which has been attached 
that it be threshed, it is the duty of 
the attaching officer to thresh it. 
Briggs v. Taylor, 35 Vt. 57. 


[b] In Louisiana (1) a distinction 
is made between writs of attachment 
and other writs in regard to the sher- 
iff’s powers and duties as to its care, 
it being held that the duty of a sher- 
iff who has seized property under a 
writ of attachment is limited to tak- 
ing charge and keeping possession of 
the property, while in the case of 
writs of sequestration, fieri facias, 
and executory process it is the sher- 
iff's duty to administer the property 
and manage it aS a prudent father of 
a family administers his own affairs. 
Jennings-Heywood Oil Syndicate v. 
Houssiere-Latreille Oil Co., 127 La. 
971, 54 S 318, AnnCas1913H 679; Amer- 
ican Nat. Bank v: Childs, 49 La. Ann. 
1359, 22 S 384. (2) Thus a sheriffs 
possession of a plantation under a 
writ of attachment imposes no duty 
on him to cultivate it, and he has no 
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Sheriff as custodian of courthouse and jail.4* 
Under a statute giving a sheriff the custody and 
care of the courthouse and jail of his county, “ex- 

_eept as otherwise provided,” the sheriff is a mere 
custodian of the building, and he has no estate or 
interest, possessory or other, therein.** 


[§ 162] 8. Sales and Conveyances.**® It is one of 
the duties of the sheriff to conduct the sale of prop- 
erty seized by him under execution*® within a rea- 
sonable time,#7 and at a reasonable price,*® at the 
time of the sale,#® and to collect the purchase mon- 
and the fact that if he made the sale some 


superior lien might claim the money is not a suffi- 


A sheriff has 
this respect.°? 


power, without consent of plaintiff, to 
proceed with its cultivation at the 
expense and risk of the latter, and, 
the planting venture proving a fail- 
ure, and loss ensuing, recover the 
amount of the loss from plaintiff as 
costs of the suit to be taxed. Ameri- 
can Nat. Bank v. Childs, supra. (3) 
So, where a canal company permitted 
the locks and gates of the canal to get 
into such bad condition as to threaten 
the community with a crevasse, and 
the property, in that Gondition, passed 
into the custody of a sheriff under 
writs of attachment, the legal ‘duty 
was not thrown on him, even had he 
legal authority so to do, to close 
primarily, at his own expense, the 
mouth of the canal, by a dam or levee, 
for the reason that it might be 
deemed necessary that this should be 
done for the protection of the prop- 
erty in his charge. Wheelwright v. 
St. Louis, ete., Transp. Co., 48 La. 
Ann. 606, 19 S 591. (4) Under Reve- 
nue Act (1898) No. 170 § 49, a sher- 
iff who takes possession of personal 
property has the duty of paying all 
the taxes due thereon. Denegre v. W. 
G. Tebault Furniture, etec., Co., 9 La. 
A. (Orleans) 214. 


38. Boseli v. Doran, 62 Conn. 311, 
25 A 242; McKay v. Harrower, 27 
Barb. (N. Y.) 463; Uphaus v. Roof, 
68 Oh. St. 401, 67 NE 717. 


[a] Delivery of attached property 
to trustee in insolvency.—Boseli v. 
Doran, 62 Conn. 311, 25 A 242. 


[b] Where personal property seized 
on execution is taken from sheriff by 
writ of replevin, but is returned on 
his executing an undertaking under 
Rev. St. (1892) § 5820, and condi- 
tioned as therein required, it is the 
duty of such sheriff to retain such 
property in his possession until the 
determination of the replevin suit. 
Uphaus v. Roof, 68 Oh. St. 401, 67 
NE 717. 


39. Newman v. Kane, 9 Nev. 234; 
McKay v. Harrower, 27 Barb. (N. Y.) 
463. 


40. Kent v. Brenton, 6 Sask, L. 277. 


41. Bowman v. McKleroy, 14 La. 
Ann. 587 (so hol'ding as to slaves). 


42. Ansonia Brass, etc., Co. v. Bab- 
bitt, 74 N. -Y. 395 [rev $ Hun 157]. 


43. Control of county building's 
generally see Counties § 220. 


Use and regulation of prisons gen- 
erally see Prisons §§ 9, 


44. Hardin v. Sangamon County, 
(oN Ob Ne alley. 


45. Judicial sale generally see Ju- 


cient reason for a failure to perform his duty in 
It is also quite usual for him to be 
designated as the officer to make a sale which has 


dicial Sales 35, C. J. p 1: 


Liabilities of sheriffs or constables 
arising out of sale of, or failure to 
sell, property see infra §§ 355-412. 


46. Puckett v. State Banking Co., 
130 Ga. 586, 61 SE 465; Ball v. Pratt, 
36 Barb. (N. Y.) 402; Buckley v. 
Hampton, 23 N. C. 318. 


Cross references: 


Authority of officer to sell under exe- 
cution see Executions §§ 553-560. 
Failure to indemnify sheriff as 

aes for refusal to sell see infra 


Sale after expiration of term of of- 
fice see infra § 172. 


47. Campbell v. Cobb, 2 Sneed 
(een) 18; Pease v. Tudge, 7 Sask. 


[a] If he cannot sell for full price 
within a reasonable time, he must sell 
for what he can get. Campbell v. 
Cobb, 2 Sneed (Tenn.) 18. 


Time of sale under execution gen- 
erally see Executions §§ 574-579. 


48. Pease v. Tudge, 7 Sask. L. 219. 


[a] If unable to obtain reasonable 
price, the sheriff should make a re- 
turn that goods remain in his hands 
for want of buyers. Pease v. Tudge, 
{6 SSRIGUS, J PAG), 


Terms of sale generally see Execu- 
tions § 573. 


49. Ferguson vy. Tutt, 8 Kan. 870. 


50. Anderson v. Frazier, 112 Ga. 
66; 37) SEY 93; Hersuson iv. Duttias 
Kan. 370. 


[a] Rights against purchaser on 
failure to collect—wWhere a_ sheriff 
who sold wild lan'ds under tax execu- 
tions issued against the same, and ex- 
tended credit for all of the purchase 
money in excess of the amounts due 
for the taxes and costs, was there- 
after lawfully compelled to pay into 
the state treasury a Sum equal to the 
balance of the purchase money, he did 
not, because of this fact, and of the 
further fact that he subsequently al- 
lowed the debt due for such balance 
by the purchaser of the lands to be- 
come barred by the statute of limi- 
tations, acquire any right, either legal 
or equitable, to the possession or own- 
ership of the property so sold, which 
would enable him to compel the pur- 
chaser to pay the barred debt. An- 
derson v. Frazier, 112 Ga. 66, 37 SE 93. 


Collection and disposition of money 
generally see infra §§ 163-165. 


51. Puckett v. State Banking Co., 
130 Ga. 586, 61 SE 465. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 162-164] 


been ordered by the court.°? It is the sheriff’s duty 
to execute conveyances of real estate sold by him,*? 
and- where he sells personal property, he must de- 
liver the same to the purchaser;** but he has no 
authority to give a warranty deed.®® It is not the 
sheriff’s duty to settle disputes arising, after a sale 
and delivery to the purchaser of a certificate of sale, 
between the purchaser and third persons as to the 
right of possession.®® 


[§ 163] 9. Collection, Custody, and Disposition of 
Money*’—a. Collection or Receipt. ‘A sheriff or 
constable is bound to make the money if possible on 
an execution placed in his hands,°* but he has no 
authority in his official capacity to settle the demand 
and receive the money of the debtor.5® Nor has he 
any authority to accept anything but money, or 
bank notes circulating as such, in satisfaction of 
a judgment,®° unless the creditor has instructed him 
otherwise.®t <A sheriff, in receiving money paid to 
redeem property sold on foreclosure of a mortgage, 
acts only in his official capacity and is in no sense 
the agent of the purchaser at the foreclosure sale,®* 
and the fact that the person redeeming pays the 
sheriff more than is necessary gives him no rights 
as against the purchaser.** Where the statute makes 
it the duty of the sheriff to collect forwith the jury 
fee from the person in whose favor a verdict is 
rendered, the sheriff is responsible for the fee, and 
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the court will aid him in its collection.** A sheriff 
or constable has no authority as such to receive pay- 
ment of a debt due a party to an action until a 
writ of execution is issued to him,®*® nor, unless 
the statute so provides,®® is it any part of his of- 
ficial duty to endeavor to collect demands put into 
his hands without process;°* but if he undertakes 
to do so he acts merely as the agent of the party.®® 
Where it is the sheriff’s duty to collect a fine ad- 
judged against a prisoner in his custody, he is en- 
titled to sue on a note given to him by the prisoner 
to effect his release.°® 


[§ 164] b. Custody and Disposition—(1) In Gen- 
eral. A sheriff or constable is bound to keep safely 
and properly dispose of all moneys received by him 
in his official capacity;7° and where his duties as 
to moneys received by him are expressly defined by 
statute, a garnishee, in depositing a check for the 
amount of his indebtedness, is chargeable with 
knowledge of such duties,7+ and cannot impose on 
the officer conditions on which the check shall be 
received.*? A sheriff who receives two writs against 
the same fund must, on receiving the fund, hold it 
until the conflicting claims of the parties can be de- 
termined.** Where a sheriff having several writs 
against the same person in favor of different cred- 
itors takes an indemnity bond’* from one of the 
creditors and sells in consequence of that indemnity, 


52. See Judicial Sales § 35; Mort- 


gages §§ 1823, 1824. 


53. Peo. v. Boring, 8 Cal. 406, 68 
AmD 331; Anderson v. Frazier, 112 
Ga. 66, 37 SE 93; Perkerson v. Over- 
by, 59 Ga. 414. See generally Execu- 
tions §§ 764, 766; Judicial Sales §§ 
90, 91; Mortgages § 1949. 


[a] Sheriff need not be authorized 
under seajJ to make any conveyance 
required in the performance of his 
duty. Peo. v. Boring, 8 Cal. 406, 68 
AmD 331. z 

Liability for refusal to execute 
deed see infra § 388. 


54 Patterson v. Anderson, 40 Pa. 

359, 80 AmD 579. 

Liability for: 
Failure to deliver see infra § 388. 
Loss of property after delivery see 

infra § 388. 

55. Ball v. Pratt, 
402. 

56. Dreisbach vy. Braden, 40 Cal. A. 
407, 181 P 262. 

57. Collection of purchase money 
on execution sale see supra § 162. 


Liabilities of sheriff or constable 
arising out of collection and disposi- 
tion of money see infra §§ 413-443. 


58. Neely v. Woodward, 7 Heisk. 
(Tenn.) 495. 


Liability for failure to collect see 
infra § 414. 


59. Waite v. Delesdernier, 
144, 


60. Ala.—Williams v. Charles, 7 
Ala. 202; Bobo v. Thompson, 3 Stew. 
& P. 385. 


Ga.—Ketcham v. Hines, 29 Ga. A. 
627, 116 SE 225. 


Ill.—Hood v. Moore, 9 Ill. 99. 
ae Y.—Codwise v. Field, 9 Johns. 


bo. 


36 Barb. (N. Y.) 


15 Me. 


ES 


Ae C.—Taylor v. Kelly, 51 N. C. 


324, 


Tenn.—Draper v. State, 1 Head 262; 
Crutchfield v. Robins, 5 Humphr. 15, 
42 AmD 417; Haynes v. Bridge, 1 
Coldw. 32. 


N. B.—Carman v. Mott, 5 N. B. 131. 


[a] Receipt of confederate money 
not binding on judgment creditor.— 
ou v. Woodward, 7 Heisk. (Tenn.) 


[b] Debtor’s check.—(1) Where a 
levying officer receives a _ debtor’s 
check in place of executing final proc- 
ess, he does so at his peril, in the ab- 
sence of authority from _ plaintiff. 
Ketcham v. Hines, 29 Ga. A. 627, 116 
SE 225. (2) Under Civ. Code (1910) 
§§ 4314, 5342, where an officer levying 
final process took the debtor’s check 
without authority, cashed it, paid the 
proceeds to a creditor, and was there- 
after charged with the amount by his 
bank, upon dishonor, he could not re- 
cover from the creditor, who indorsed 
the check. Ketcham v. Hines, supra. 


Liability for accepting payment in 
depreciated ‘currency or anything oth- 
er than in cash see infra § 415. 


: 61. Draper v. State, 1 Head (Tenn.) 
62. 


62. Herton v. Maffitt, 14 Minn. 289, 
100 AmD 222. 


63. Horton v. Maffitt, supra. 


64. Evans v. Reed, 4 LuzLegReg 
(Pa.) 277, 5 PittsbLegJINS 79. 


65. Ala.—Chapman vy. Cowley, 41 
Ala. 103, 91 AmD 508. 


Ark.—Goings vy. Mills, 1 Ark. 11. 
Ga.—lIrwin v. McKee, 25 Ga. 646. 


Ky.—tTurner v. Belew, 3 J. J. Marsh. 
50. 

Miss.—Crane v. Bedwell, 25 Miss. 
507. 

N. Y.—Corlies v. Waddell, 1 Barb. 
355. 

66. Morgan v. Horne, 44 N. C. 25. 

[a] Under statute authorizing con- 


stable to act as collecting agent, he is 
bound to exercise such degree of dili- 


gence as a prudent man would ordi- 
narily exercise in the management of 
his own business, but is not bound 
to such strict accountability as when 
process is delivered to him as an of- 
ficer. Morgan v. Horne, 44 N. C. 25. 


Pie Ky.—White v. Com., 3 Dana 


La.—Merchants’ 
Rob. 214. 


Miss.—Crane v. 
507. 


Bank y. Peters, 2 
Bedwell, 25 Miss. 


N. C.—Hutchins v. Holcombe, 24 N. 


Craakn 

Tenn.—Fowler Vv. Bledsoe, 8 
Humphr. 509; Lee v. Hardeway, 6 
Were, 502. 

[a] Rule applied.—A _ sheriff to 


whom an order for the seizure of mort- 
gaged property has been directed has 
no authority to receive the amount of 
any other mortgage, or any sum oth- 
er than that which the writ commands 
him to make. Merchants’ Bank vy. Pe- 
ters, 2 Rob. (la.) 214. 


Harding v. Chappell, 
350; Fowler v. Bledsoe, 8 Humphr. 
(Tenn.) 509; Cooney v. Wade, 4 
Humphr. (Tenn. ) 444, 40 AmD 657; 
Lee v. Hardeway, 6 Yere. (Tenn.) 502. 


69. Wilson v. Chaney, 117 Ark. 287, 
174 SW 564. 


70. Gutschenritter v. Whitmore, 
158 Iowa 252, 1389 NW 567; Shea v. 
Conant, 149 App. Div. 583) 134 NMS 
Sib ya NYCivProcNS 220 


Liability of officer for failure to per- 
form duties see infra § 413 et seq. 


71. Gutschenritter v. Whitmore, 
158 Iowa 252, 1389 NW 567. 


72. 
supra. 


73. Davy v. Field, 1 Abb. Dec. (N. 
Y.) 490, 2 Keyes 608; Shea v. Conant, 
149 App. Div. 583, 134 NYS 315, 8 NY 
CivProc 220. 


74. Indemnity to officer see infra §§ 
555-606. 
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he has no right to apply to the court for its advice 
as to the distribution or payment of the money raised 
by the same, especially where he has not paid the 
money into court.75 


Refunding money collected. Under a statute au- 
thorizing the sheriff to collect debts and credits of 
defendant which have been attached,’® on the dis- 
missal of an attachment, the sheriff is bound to pay 
to the successful defendant moneys collected under 
the attachment from such defendant’s debtor.77 So 
also when an execution on which money has been 
made is superseded, it is the duty of the sheriff to 
refund the money to defendant, if it is in his hands 
at the time.*§ 


Recovery back of money paid. Where a sheriff 
has paid out money collected under process in sat- 
isfaction of a junior hen, he cannot recover the same 
back upon his being compelled to pay a senior lien 
to which such money should have been applied.*® 


[§ 165] (2) Payment to Person Entitled or into 
Court. When money is collected by the sheriff, he 
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is bound to pay it over to the person entitled there- 
to,*° or his attorney,*! or into court;** and the 
pendency of a motion to discharge an attachment 
of the debtor’s property does not affect the officer’s 
duty.°* Where the officer has notice of the assign- 
ment of the judgment, the sheriff must hold the 
proceeds of the execution thereon for the use of 
the assignee,** although payment to the creditor’s 
attorneys has been held binding where the assignee 
recognized and acquiesced in the acts of such at- 
torneys in issuing execution.*® He may, if he sees 
fit, pay over such money before the return day of 
the writ,®* but he is not bound to do so.8* Indeed, 
it is held that a sheriff or constable may lawfully 
hold money collected by him on an execution until 
a demand upon him therefor is made by one enti- 
tled to receive it;°* but a demand upon the officer 
turns the claim into an ordinary debt and renders 
it his duty to seek out the creditor and make pay- 
ment within a reasonable time.®® 


Payment into court.°° At common law it was 
proper for the sheriff to pay into court money col- 


75. seamsour )vy.. Lounge, 26 N.C: 


13) 35 
76. See statutory provisions. 


77. Michener v. Fransham, 33 
Mont. 108, 81 P 953. 


78. Trueman vy. Berry, 
(Ky.) 536. 


79. Krumbhaar v. Yewdall, 153 Pa. 
476, 26 A 219. See Sanger v. Mellon, 
51 Wis. 560, 8 NW 487 (where a sher- 
iff who had sold property under proc- 
ess in his hands paid to a constable 
the amount of a valid execution in the 
latter’s hands, against the same debt- 
or, and the constable paid over the 
money to plaintiff in his execution, 
and the payment by the sheriff was 
made without any mistake of fact, he 
could not recover back the amount 
from the constable by showing that 
in a subsequent suit to which the 
constable was not a party he, the sher- 
iff, had been compelled to pay to the 
assignee in bankruptcy of the judg- 
ment debtor the sum so paid to the 
constable). 


[a] Rule applied.—Where a sheriff 
paid to the judgment creditor the pro- 
ceeds due him of an execution sale, 
and it afterward appeared that before 
the sale an unrecorded municipal lien 
existed against the land, which was 
discharged by the same and should 
have been paid from the proceeds, and 
which the sheriff was required to pay, 
the sheriff could not recover the 
amount from the judgment creditor as 
the payment to him was voluntary. 
Krumbhaar v. Yewdall, 153 Pa. 476, 
26 A 219. 


80. Cal.—Maze v. Langford, 16 Cal. 
AT AS lege 920. D 


Tll.—Campbell v. Hasbrook, 24 Ill. 
243. 


Kan.—Ferguson v. Tutt, 8 Kan. 370. 


6 B. Mon. 


La.—Barilleaux v. Toft, 5 La. A. 
756. 

Miss.—Hightower v. Taylor, 35 
Miss. 389. 


Mont.—Wells-Dickey Co. v. Benja- 
min, 74 Mont. 170, 239 P 771. 


N. Y.—Paige v. Willet, 38 N. Y. 28; 
Buckley v. Sharpe, 114 Misc. 206, 186 
NYS 327. 

Pa.—Knoell v. Carey, 285 Pa. 489, 
132 A 702; Kanofsky v. Carey, 89 Pa. 
Super. 422. 


Tex.—Sanders v. Waghalter, 
A.) 192 SW 1083. 


Alta.—Terminal Grain Co. v. Soder- 
burg, [1925] 1 DomLR 3138, [1925] 1 
WestWkly 9. 


Ont.—Shuter v. Leonard, 3 U. C. Q. 
BOOMS. oults 


{a] Rule applied.—Where a sher- 
iff, not knowing that the court had 
entered an order staying further pro- 
ceedings on a judgment, threatened 
to levy upon the business of the judg- 
ment debtor, and the debtor paid to 
the sheriff the amount of the judg- 
ment, the sheriff was justified in pay- 
ing this money to the judgment credi- 
tor, when the court recalled its order 
staying further proceedings, and the 
debtor failed to stay them by a prop- 
er bond on appeal. Maze v. Langford, 
16, Cal... A. 743, 117 PB 929. 


[b] Application to oldest lien.— 
The statute of Febr. 24, 1844, requir- 
ing the officer to examine tha judg- 
ment roll and pay the money raised by 
execution on the oldest lien, applied 
only to sales by sheriffs or coroners, 
and not to sales by constables under 
judgments of a justice. Hightower v, 
Taylor, 35 Miss. 389. 


[ec] Where sheriff has sold real es- 
tate on execution, and the sale has 
been confirmed by the court, it is his 
duty immediately to pay the purchase 
money in his hands to the person en- 
titled thereto, and he has no right 
to wait until a deed is executed or de- 
manded by the purchaser. Ferguson 
v. Tutt, 8 Kan. 370. ° 


[d] Proceeds of foreclosure sale.— 
(1) A sheriff receiving a fund on fore- 
closure sale has the duty to make dis- 
tribution in accordance with the cer- 
tificates showing the order of those 
entitled to share, and the amounts due 
each. Knoell vy. Carey, 285 Pa. 498, 
132 A 702,.. (2) .A ‘Sheriff ids not re- 
quired to force rival claimants to a 
fund from a mortgage foreclosure into 
litigation, but may divide the fund, 
assuming a chance of mistake. Knoell 
v. Carey, Supra. (3) A sheriff’s pay- 
ment to a first mortgagee after fore- 
closure is made as agent of the prop- 
erty owner, not of the purchaser at 
foreclosure. Barilleaux vy. Toft, 5 La. 
A. 756. (4) Distribution of proceeds 
of foreclosure sale generally see Mort- 
gages §§ 2004-2040. 


{e] In Georgia, 


(Civ. 


under Civ. Code 


(1910) § 5348, a rule to distribute 
money in the hands of a sheriff pro- 
ceeds on equitable principles, in ac- 
cordance with rights of claimants. 
te v. Adams, 17 Ga. App. 33, 86 


Liability for failure to pay over 
money see infra §§ 426-437. 


81. Paige v. Willet, 38 N. Y. 28; 
Buckley v. Sharpe, 114 Misc. 206, 186 
NYS 327. 


Liability for unauthorized payment 
to attorney see infra § 421. 


82. See infra text and notes 90-96. 
83. Paige v. Willet, 38 N. Y. 28. 


84, Ill.—Bressler v. Beach, 21 Ill. 
ea 3 ‘ 


Ind.—State v. Herod, 6 Blackf. 444. 
Mo.—Burgess V. Cave, 52 Mo. 43. 


Tex.—Owens v. Clark, 78 Tex. 547, 
15 SW 101. 


W. Va.—Clarke v. Hogeman, 13 W. 
Vas 71:85 


85. Gill v. Truelsen, 39 Minn. 373, 
40 NW 254. 


86. Howe v. Thayer, 24 Ill. 246; 
McInerney v. Chicago Times Co., 41 
Ill. A. 438. 


87. McInerney v. Chicago Times 
Co., sugra. Compare Rogers v. Sum- 
ner, 16 Pick. (Mass.) 887 (where it 
was said that while it may be ques- 
tionable whether the sheriff is bound 
to pay Over money before the return 
day without a demand, it is his duty 
to pay it over upon a demand being 
made). 


88. McBroom vy. Governor, 6 Port. 
(Ala.) 32. 


[a] He is not bound to search out 
plaintiff and tender him the money 
collected. McBroom y. Governor, 6 
Port. (Ala.) 32; Wills v. Sugg, 25 
NE.89'6% 

89. Wills v. Sugg, supra. 


90. See generally Deposits in Court 
18 C. J. p 764. 


Cross references: 


Liability of officer for failure to pay 
into court see infra § 420. 

Payment into court as relieving officer 
from liability see infra § 420. 


Proceeds of execution sale see Execu- 
tions § 714. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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lected under an execution,®! and this practice has 
been held to be proper at the present time,®? espe- 
cially where there are conflicting claims to the 
fund,®* so that the officer may be protected from 
liability in case of mistake.°* On the other hand, 
it has been held that the more general modern pro- 
cedure 1s to pay such moneys directly to the per- 
sons entitled thereto,®® and that the officer cannot 
relieve himself from liability to such persons by 
paying the money into court.®¢ 


[§ 166] 10. Acting as Attorney. The statutes 
sometimes forbid the constable who serves process 
in an action from appearing as attorney at the 
trial;°* and such appearances have been condemned 
in the absence of any statute forbidding them.?® 
Where the constable has appeared for plaintiff and 
proved his cause of action, a Judgment in his favor 
eannot be allowed to stand, although there was no 
appearance by defendant, or anyone in his behalf.®® 
A statute forbidding a constable to “appear and 
advocate” is not violated where the constable who 
served the summons appears for plaintiff, and pre- 
sents his demand to the justice, but does not appear 


91. Nelson v. Kerr, 59 N. Y. 224; [e] 


SHERIFFS AND CONSTABLES 


Determination of claims.—On 
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at the trial.1 


[§ 167] 11. Preservation and Exhibition of Pa- 
pers. It is the duty of the sheriff to preserve the 
papers left with him by a creditor redeeming prop- 
erty sold under execution, and to exhibit them, on 
request, to any third person having an interest in 
the matter.” 


[§ 168] 12. Contracts and Agreements*—a. Non- 
compliance with Statute. An agreement by a sher- - 
iff colore officit not in conformity with statute,* 
such as an agreement to delay execution sale,®> or 
an agreement by which a party under arrest is per- 
mitted to go at large on terms other than those 
prescribed by statute,® is void. 

[§ 169] b. Pledging Credit of County. The sher- 
iff, considered as a mere ministerial officer,’ has no 


authority, in the absence of statute, to pledge the 
credit of the county or create a county debt.8 


[§ 170] C. Effect of Change in Incumbency®—1. 
Rights, Powers, and Duties of Retiring Sheriff—a. 
In General, While the general powers of a sheriff 
or constable cease when he goes out of office,?° it 


[a] For example, an agreement by 


Frazier’s App., 6 Pa. Cas. 492, 9 A 492; 
Enterline v. Comrey, 15 Pa. Co. 627; 
Nelson v. Williams, 4 Hayw. (Tenn.) 
160; 0Shuter ve Leonard, 3 WU. C.-Q.)B. 
O. S. (Ont.) 314. 


92. Nelson v. Kerr, 59 N. Y.. 224 
[aff 2 Thomps. & C. 299]; Buckley v. 
Sharpe, 114 Misc. 206, 186 NYS 327. 


[a] In Alabama it has been held 
that a sheriff is not bound to pay into 
court money collected on execution. 
MeBroom y. Governor, 6 Port. 32. 


{[b] In Mlinois, under the statute 
relating to justices of the peace, it 1s 
the privilege of a constable to pay 
the money directly .to plaintiff, or 
bring it to the justice on return of 


the writ. Campbell ‘v. Hasbrook, 24 
Ill. 243. 
93. Hexter v. Pennsylvania R. Co., 


43 App. Div. 113, 59 NYS 453; Buck- 
ley v. Sharpe, 114 Misc. 206, 186 NYS 
327; Knoell v. Carey, 285 Pa. 489, 132 
A 702; Kanofsky v. Carey, 89 Pa. Su- 
per. 422. 


[a] Thus a sheriff, having a duty 
to distribute a fund from sale on fore- 
closure of a mortgage, in case of 
doubt or dispute, may pay the fund 
into court to be distributed by the 
court or through an auditor. Knoell 
v. Carey, 285 Pa. 498, 132 A 702. 


[b] Order of court.—(1) A sheriff, 
having in his hands the proceeds of 
sales on execution, may apply to the 
court for an order allowing the depos- 
it in court of such proceeds of the 
property belonging to the judgment 
debtor, there being a controversy as 
to the ownership of the proceeds in 
the hands of the sheriff. Hexter v. 
Pennsylvania R. Co., 48 App. Div. 113, 
59 NYS 453; Buckley v. Sharpe, 114 
Misc. 206, 186 NYS 327. (2) Under 
Code Civ. Proc. § 723, the court is em- 
powered to overlook and correct the 
irregularity on the part of a sheriff 
having in his hands the proceeds of 
sales on execution, to which there are 
conflicting claims, in entitling his pa- 
pers in his motion for error allowing 
the deposit of such moneys in court 
as in an action brought against him 
as sheriff by one of the judgment cred- 
itors claiming such proceeds, the sub- 
stantial rights of other parties in in- 
terest not being affected. Buckley v. 
Sharpe, supra. 


motion, by a sheriff having in his 
hands the proceeds of sales on exe- 
cution to which there are conflicting 
claims, for order allowing him to de- 
posit such moneys in court, the ad- 
verse claims of the judgment and at- 
tachment creditors of the judgment 
debtor cannot be settled; the question 
as to the ownership of moneys can 
properly be determined after their de- 
posit in court in an action by the trus- 
tee to enforce a judgment creditor’s 
trust agreement, or by the judgment 
creditor to set it aside. Buckley v. 
Sharpe, 114 Misc. 206, 186 NYS 327. 


94. See infra § 420. 


95. Shuter v. Leonard, 3 U. C. Q. 
B. O. S. (Ont.) 314. 


96. See infra § 420. 
97. See statutory provisions. 
[a] Person specially deputized by 


a justice of the peace to serve a sum- 
mons issued by such justice is to be 
deemed a constable quoad the action, 
and is prohibited from appearing as 
attorney for plaintiff on the _ trial. 
Knight v. Odell, 18 HowPr (N. Y.) 279 
[foll Wilkinson v. Vorce, 41 Barb. (N. 
BY) oO lle 


[b] Statute not applicable to 
courts in city of New York.—Hitch- 
cock v. Van Pelt, 4 E. D. Smith 485. 


98. Tallman v. Woodworth, °2 
Johns. (N. Y.) 385. 


99. Ford v. Smith, 11 Wend. (N. 
Na) ss 


1. Kittle v. Baker, 9 Johns. (N. Y.) 
354; Phinney v. Harle, 9 Johns. (N. 
Wa) 302. 


2. Peo. v. Ranson, 4 Den. 145 [aff 
2N. Y. 490] (this is the case, although 
the statute does not in terms impose 
any such obligation on the sheriff). 


Redemption from execution sale 
generally see Executions §§ 722-762. 


3. Agreements as to compensation 
see infra § 1138. 


Authority of deputy sheriff to bind 
sheriff by contracts see supra § 127. 


4 Cook v. Freudenthal, 80 N. Y. 
202; Winter v. Kinney, 1 N: Y. 365; 
Perkins v. Proud, 62 Barb. (N. Y.) 
420. 


5. Perkins v. Proud, supra. 


a sheriff to delay an execution sale, 
on the promise of a person interested 
in the property that he will pay the 
judgment, and satisfy the execution, 
and indemnify the sheriff for all dam- 
ages, costs, and expenses, is void. 
Perkins v. Proud, 62 Barb. (N. Y.) 420. 


6 Winter v. Kinney, 1 N. Y. 365. 


[a] Unauthorized security taken 
from a person under arrest is void. 
Cook-v. Freudenthal, 80 N. Y. 202. 


7. See supra § 124. 


8. Hutcherson v. Robinson, 82 Ga. 
783, 9 SE 722; Crawford County v. 


Spenney, 21 Ill. 288; True v. Crow 
Wing County, 83 Minn. 293, 86 NW 
102; Elliott v. Franklin County 


Comrs., 9 Oh. Dec. (Reprint) 644, 16 
CincLBul 69. 


[a] Hiring vehicle.—A sheriff has 
no authority to make a contract for a 
conveyance, Such as a hack, team, and 
driver, used in execution of a warrant, 
and bind the county for payment. 
Hutcherson v. Robinson, 82 Ga. 783, 
9 SE 722. 


[b] Offer of reward.—A sheriff had 
no power to offer a reward for appre- 
hension of a criminal who had escaped 
from his custody and make the coun- 
ty liable therefor. Crawford County 
v. Spenney, 21 Ill. 288. 


{[c] Employing counsel.—A sheriff 
has no authority to employ counsel to 
conduct litigation in behalf. of his 
county. True v. Crow Wing County, 
83 Minn. 293, 86 NW 102 (contract 
held not ratified by county commis- 
sioners). 


[d] Contract for official advertise- 
ments.—A sheriff cannot render the 
county liable on a contract for official 
advertisements which he has no au- 
thority under the statute to make. 
Elliott v. Franklin County Comrs., 9 
on Dec. (Reprint) 644, 16 CincLBul 


9. Powers of deputy after termina- 
tion of incumbency of sheriff see su- 
pra § 128. ; 


10. Fletcher v. Morrell, 78 Mich. 
176, 44 NW 133; Hinds v. Doubleday, 
21 Wend. (N. Y.) 223. 


Expiration or termination of office 
see supra § 24 et seq. 
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is a rule of the common law, preserved by express 
statute in many jurisdictions, that the officer who 
commences the execution of a process or writ must 
complete it even though he goes out of office before 
he can do so;1? and it has been laid down that a 
sheriff who has, during his term, begun an execu- 
tion under proper authority may be compelled to 
proceed with the same.'? But a sheriff is not au- 
thorized to execute any writ not in his hands at the 
time his term expired, and which he had not before 
that time begun to execute.t° . A sheriff who has 
gone out of office may sue on a forthcoming bond 
given and made payable to him by a claimant of 
property seized under a writ.1* <A retiring constable 
who delivers to his successor unexpired executions 
is not required to return the same.'® 


Deputy sheriff. It is not competent for a deputy 
sheriff, after his term has expired, or while he is 
the deputy of a succeeding sheriff, to perfect the 
entry of a levy on a described lot of land by sign- 
ing it;1® nor can a deputy who has removed from 
the county in which he held office complete the exe- 
cution of process before his removal.** 


[§ 171] b. Custody of Attached Property.1® <A 
sheriff or constable who seizes property under at- 
tachment should retain possession thereof until the 
suit is determined or the attachment is dissolved, 
although he goes out of office before that time,'® 
and he is not required to turn over the attached 


11. S.—Kent v. Roberts, 14 F. 12. 
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property to his successor?® unless the statute so 
provides.?21_ So, where a deputy sheriff has made 
a valid attachment, his subsequent resignation does 
not deprive him of the right to bring an action for 
conversion of the property.?? But a sheriff cannot, 
after going out of office, retain attached property 
for the purpose of sale under final process.** 


[§ 172] c. Sale of Property. The authority of a 
sheriff to sell property after the expiration of his 
term, where before such time he had seized it under 
execution, has been treated elsewhere.”* It is also 
a general rule that it is obligatory on the outgoing 
sheriff to sell, after the expiration of his term, prop- 
erty which he had seized during his term,?° or com- 
plete a sale which he had advertised while in office.?® 
But where, pending the arrest of a levy by an affi- 
davit of illegality, and after the sheriff has taken 
the statutory bond, his term of office expires, he is 
in no default for returning the papers to the clerk’s 
office without selling the property.?7 It has been 
held that a sheriff who has taken no steps while in 
office to execute a warrant for taxes cannot, after 
he goes out of office, sell the land and execute a 
deed therefor.”§ 


[§ 173] d. Collection of Purchase Money or En- 
forcement of Liability on Bid. A sheriff who has 
sold property at judicial or execution sale may, aft- 
er going out of office, sue the successful bidder for 


Buford, 1 Ala. Duty to turn over property to suc- 


We 
CaseNon %0L5; 2) Story oot. 


Ark.—Cotton vy. Atkinson, 
98, 18 SW 415. 


Cal.—Sagely v. Livermore, 45 Cal. 
613. 


Colo.—Peo. v. Kendall, 14 Colo. A. 
£75; 59 P 409. 


Ky.—Winslow v. Austin, 


53 Ark. 


Bi ele die 


Marsh. 408; Trimble v. Breckenridge, 
4 Bibb 479; Allen v. Trimble, 4 Bibb 
ie ACID 20 pe bLOL ane Veet SleS, 04 
KyL 370. 

La.—Sauvinet v. Maxwell, 26 La. 
Ann. 280. 

Me.——Clark v. Pratt, 55 Me. 546; 


Morton v. White, 16 Me. 53. 


Md.—Purl v. Duvall, 5 Harr. & J. 69, 
9 AmD 490. 

Mass.—O’Brien v. Annis, 120 Mass. 
143; Capen v. Doty, 13 Allen 262; 
Welsh v. Joy, 13 Pick. 477; 


Mich.—Fletcher v. Morrell, 78 Mich. 
176, 44 NW 133; Blair v. Compton, 33 
Mich. 414. 


Minn.—Butler v. White, 
432. 

Nome AV.Orsinv., CASCY,. (20 Ne dela. 
223, 61 A 452; State v. Hamilton, 16 
ING dis doy alas; 

N. Y.—Peo. v. Lynch, 68 N. Y. 473; 
Wood v. Colvin, 5 Hill 228; Ferguson 
v. Lee, 9 Wend. 258. 


R. I.—Doliver v. Collingwood, 15 R. 
Ti 5t05 8) As (dd. 


Tenn.—Fondrin v. Planters’ Bank, 7 
Humphr. 447; Todd v. Jackson, 3 
Humphr. 398. 


Eng.—Rex v. Middlesex, 4 East 604, 
102 Reprint 962; Clerk v. Withers, 1 
Salk. 322, 91 Reprint 286. 

Completion of levy of execution aft- 
er expiration of term see Executions § 
213. 


25 Minn. 


359, 3) AmD 3s. 


13. Independent Oil, etc., 
Woolley, 105 Okl. 235, 232 P 77. 


14. Harrell v. Emanuel, 27 Ga. A. 
546, 548, 109 SE 294. 


“The responsibility incident to the 
acceptance of a forthcoming bond is 
personal to the officer who takes it; 
and hence the bond is made payable 
to him alone, and not also to his suc- 
cessors in office. Consequently, upon 
a breach of the bond, the obligee 
therein, for whose individual protec- 
tion it was given, may institute suit 
on the instrument for the use of the 
plaintiff in execution; and this is so 
notwithstanding the fact that the 
plaintiff has, prior to the bringing of 
the action, gone out of office.” Har- 
rell v. Emanuel, supra. 


Cowes 


15. Northern vy. State, 1 Ind. 113, 
Smith 71. 

aa Rutherford v. Crawford, 53 Ga. 

17. Ferguson v. Lee, 9 Wend. (N. 
VY.) 258, 

18. Generally see Attachment §§ 
590-830. 

19. Cal.—Sagely v. Livermore, 45 
Cale 613; 


Me.—Tukey v. Smith, 18 Me. 125, 36 
arn 704; Morton vy. White, 16 Me. 
Oo. 


Mass.—Lawrence vy. Rice, 12 Mete. 
ihe 


Mich.—Fletcher v. Morrell, 78 Mich. 
176, 44 NW 1338. 


es Y.—McKay v. Harrower, 27 Barb, 
3. 


Okl.—Independent Oil, etce., 
Woolley, 105°Okl, 235, 282 P77. 


Tex.—Wolf v. Taylor, 68 Tex. 660, 
5 SW (855. 


20. See cases supra note 19. 


Go. Vv; 


cessor generally see infra § 179. 


21. Fockler v.. Martin, 32 Iowa 117; 
McKay v. Leonard, 17 Iowa 569; Mc- 
Kay v. Thorington, 15 Iowa 25. 


22. Polley v. Lenox Iron Works, 4 
Allen (Mass.) 329. 


23. Fletcher 'v. Morrell, 78 Mich. 
176, 181, 44 NW 133 (“It is the duty of 
an ex-sheriff, who has property in his 
custody by virtue of having attached 
it, after an execution has been issued 
in the suit, to expose such property 
to the sheriff, when requested by him, 
in order that such goods may be taken 
in execution and sold to satisfy the 
same’’). 


[a] Im New York, however, under 
the code, as construed by the courts, 
a sheriff, after going out of office, may 
retain and sell the attached property 
on execution. McKay v. Harrower, 27 
Barb. 463. 


24. See Executions § 555. 


25. Ryan y. Couch, 66 Ala. 244; 
Leavitt v. Smith, 7 Ala..175; Phillips 
v. Dana, 4 Ill. 551; Rogers v. Darna- 
by, 4 B. Mon. (Ky.) 238; Ferguson 
v. Williams, 3 B. Mon. (Ky.) 302, 39 
AmD 466; Riley v. Niagara Dist. Bank, 
ZG) Uny Gon@-eusreCOntyendts 


[a] If property be taken from pos- 
session of sheriff by writ of replevin, 
and there is a judgment de retorno 
habendo, it is his duty to obtain the 
possession, sell the property, and dis- 
charge the execution, although his 
term of office has expired. Rogers v. 
Darnaby, 4 B. Mon. (Ky.) 238; Fergu- 
son vy. Williams, 3 B. Mon. (Ky.) 302, 
39 AmD 466. 


26. Union Dime Sav. Inst. v. An- 
derson, 83 N. Y. 174 [aff 19 Hun 310]. 
27. Tucker v. Keen, 60 Ga. 410. 


28. McMillan v. McDonald, 26 U. 
Ce QO BE (Ont) 2454. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the purchase money,?® or for the difference between 
his bid and the price at which the property was re- 
sold on his default in payment.*° But, on the other 
hand, it has been held that, after a sheriff has re- 
signed, he has no right to keep or collect bonds given 
to him for the price of the property sold.3+ 


Administrator of deceased sheriff. Since all offi- 
cial trusts pass to a deceased sheriff’s successor in 
office,*? and not to his personal representative, the 
administrator of a deceased sheriff is not entitled 
to recover the price of property sold by the sheriff 
at a judicial sale without the assent of his successor 
in office.*% 


[§ 174] e. Paying Over Money. It is proper for 
a sheriff, on going out of office, to pay over money 
which he has realized on writs and has on hand to 
the person legally entitled to receive it.?4 


[§ 175] f. Execution of Deed. In the absence 
of a statute to the contrary,?® the sheriff who con- 
ducted a sale of property under legal process may 
execute a deed therefor after the expiration of his 
term of office.?® 


[§ 176] g. Making or Amendment of Return. 
After going out of office a sheriff or constable may 
make a return on process which he commenced to 
execute during his incumbency.** But it has been 
held that a sheriff who has arrested a person on a 
capias ad respondendum has no right to return the 
writ after he is out of office,?® but should deliver 
it to his successor, with the assignment of the pris- 
oner, so that the new sheriff may return it with his 
indorsement of the discharge of the prisoner on 


SHERIFFS AND CONSTABLES 
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bail.?9 


Amendment.*® A return made by an officer while 
in office may, with the sanction of the court, be 
amended by him after going out of office,t4 and a 
sheriff may be permitted to amend a return of his 
deputy, since deceased, after, as well as before, the 
expiration of his own term of office.t? But it has 
been held that, without the sanction of the court, 
an officer cannot amend a return after he has gone 
out of office,** although there is authority to the 
contrary.*# 


Omission of jurat. Where the return of the sher- 
iff does not appear to be sworn to, the fact that it 
was in fact sworn to, and that the clerk’s jurat was 
omitted, may be shown by the sheriff after he has 
gone out of office.*® 


Amendment pending action for trespass. The 
court has refused to allow a sheriff who had gone 
out of office to amend his return pending an action 
against him for trespass committed under the writ.*® 


[§ 177] h. Undertaking New Business—(1) In 
General. The mere delivery of a process or writ to 
a sheriff does not give him an indefeasible right to 
execute it, but if he does not commence to execute it 
before going out of office, he cannot afterward pro- 
ceed to do so.*7 It is not proper to issue a process 
or writ to a sheriff after his term has expired,*® 
and when a process or writ comes to his hands after 
the expiration of his term of office, he has no more 
authority to execute it than any other private indi- 
vidual.4® A fortiori a sheriff who has gone out of 
office has no authority to do an official act under an 


29. Trustees, etc., Ins. Corp. v. 
Bowling, 2 Kan. A. ee 44 P 42; Un- 
derwood v. Jacobs, 14 S. C. L. 447, 


30. Dickson v. McCartney, 226 Pa. 
552, 75 A 735, 29 LRANS 792, 134 
AmSR 1078, 18 AnnCas 500. See Fife 
v. Bohlen, 22 Fed. 878 (such a suit 
might be brought more than two 
years after the sheriff’s term of office 
had expired and was not barred by 
a statute forbidding the bringing of 
suits against the sheriff more than 
two years after the expiration of his 
term). : 


31. Buisson v. Hyde, 17 La. 22. 

22. See infra § 180. 

33. Bradley v. Frellsen, 10 La. 
Ann. 310. 

34. Sauvinet v. Maxwell, 26 La. 
Ann. 280. 

35. See statutory provisions. 

{a] Tax sale-—Under Rev. Code c¢ 


87 § 30, a sheriff who sells land for 
taxes cannot make a deed therefor 
after he goes out of office. Taylor v. 
Allen, 67 N. C. 346. 


Statutory power of successor see 
infra § 182. 


86. Welsh v. Joy, 13 Pick. (Mass.) 
477; Carter v. Bendy, (Tex. Civ. A.) 
251 SW 265. 

Deed to purchaser at execution sale 
see Executions § 764. 


37. Howell v. Albany City Ins. Co., 
62 Ill. 50; Welsh v. Joy, 13 Pick. 
(Mass.) 477. 


Return on execution see Executions 
§ 862. 


Who may make return on execution 
[57 C. J.—36] 


see Executions § 862. 


38. Richards v. Porter, 
(ON Wey slew e 


Return of execution against person 
generally see Executions § 1144. 


39. Richards v. Porter, 7 Johns. 
CNE PY) e137. 


40. Who may amend return on exe- 
cution see Executions § 881. 


41. Ga.—Beutell v. Oliver, 89 Ga. 
246, 15 SE 307. 


\ 
Ind.-—Dwiggins v. Cook, 
579. 


Ky.—Gay v. Caldwell, Hard. 63. 


Mass.—Adams v. Robinson, 1 Pick. 
461; Childs v. Barrows, 9 Metc. 413. 


Mo. Pengeraent v. William Pope, 19 
Mo. 


42. ee v. Bowman, 39 N. H. 393. 


43. Beutell v. Oliver, 89 Ga. 246, 
15 SE 307; Jessup v. Gragg, 12 Ga. 
261 [dist Kelsey v. Wyley, 10 Ga. 371 
(which did not involve the question) ]. 
See Hand v. Greenville, 22 Ga. 476 
(a sheriff who has retired from of- 
fice cannot move to reinstate a case to 
which he is not a party, which has 
been dismissed by the court, and to 
amend his return). 


44. Howell v. Albany City Ins. Co., 
62 Ill. 50. 


7 Johns. 


die pind: 


45. Lake Winola Assoc. v. Mott, 1 
Pa. Super. 304. 

46. McElrath v. Kintzing, 5 Pa. 
336. 


47. Ala.—Bondurant v. Buford, 1 
Ala. 359, 35 AmD 33. 


Del.—Simonton v. 
BOO aL eA. “Qiks 


La.—Sauvinet v. 
Ann, 280. 


Aes C=——McLin v. Hardie, 25 Nw Cc 


Tenn.—State v. Parchmen, 3 Head 
609; Fondrin v. Planters’ Bank, 7 
Humphr, 447; Todd v. Jackson, 3 
Humphr, 398. 


Eng.—Fonsec v. Magnay, 6 Taunt. 
231, 1 BCL 591, 128 Reprint 1023. 


48. Cotton v. Atkinson, 53 Ark. 98, 
“iad 415; Johnson y. Foran, 58 Md. 


Pattin, 15 Del. 


Maxwell, 26 La. 


[a] Special execution under an or- 
cer of condemnation, for the sale of 
attached property in the possession 
of a sheriff whose term has expired, 
should run to his successor. Cotton 
v. Atkinson, 53 Ark. 98, 13 SW 415. 


49. Kent v. Roberts, 14 F. Cas. No. 
7,715, 2 Story 59235 Andress v. Brough- 
ton, D1 Ala. 200; Cotton v. Atkinson, 
53 Ark. WSeen3 SW 415. 


[a] Ex sheriff’s indorsement on a 
special execution issued to him after 
his term expires cannot be considered 
an Official return. Cotton y. Atkinson, 
53 Ark. 98, 13 SW 415. 


[b] Levy of execution by officer 
who made attachment.—Where an 
attachment is made by one sheriff, 
but a new sheriff is in office when exe- 
eution is issued, the latter and not 
the former is the proper officer to 
proceed with the execution. Kent v. 
ee 14 F. Cas. No. 7,715, 2 Story 
591 


qo2- [57 Cod] 


execution which is directed to his suecessor.®® 


[§ 178] (2) Sheriff Holding Over.® A sheriff 
may enter upon new business notwithstanding the 
expiration of his term where he is holding over by 
reason of his successor having not yet qualified and 
taken possession of the oftice.*? 


[§ 179] i. Turning Over Property, Records, Proc- 
ess, and Prisoners to Successor.°* It is the duty of 
the outgoing sheriff, either under the common law 
or under the express or implied provisions of the 
statutes, to turn over to his successor all books and 
papers appertaining to the office;°* all property of 
the county which is in his possession as sheriff;°® all 
money, scrip, instruments in writing, or articles paid 
or deposited to abide the result of legal proceed- 
ings;°® all process and writs which-he has not be- 
gun to execute;°7 and bonds payable to him in his 
official capacity;°* and some statutes also require 
him to turn over to his successor attached property 
in his possession.®® But an incoming sheriff has not 
the right to require his predecessor to deliver to 
him the moneys realized by the latter on executed 
writs, and for which the outgoing sheriff and his 
sureties are liable on his official bond.®° 


Prisoners in custody of outgoing officer. It was 
the doctrine of the common law that an outgoing 


50. Spruill v. Bateman, 20 N. C. 


Right to hold over see supra 
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though the statute requires a sheriff 
627. going out of office 
processes in his possession to his suc- 


7) YS ey Teen a 
) i oo 
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sheriff must deliver by indenture all prisoners in 
his custody under an execution,®! and, having done 
so, is relieved from liability for an escape.*? Stat- 
utes enacted in some jurisdictions have not materi- 
ally changed the law in this respect.*? 


[§ 180] 2. Rights, Powers, and Duties of New 
Sheriff—a. In General. It is the duty of the new 
sheriff to complete the unfinished business left by 
his predecessor in so far as his ageney is necessary 
therefor,°+ where the business is not of such charac- 
ter that the retiring sheriff should complete it not- 
withstanding his having gone out of office.°> So, 
where a sheriff goes out of office after levying an at- 
tachment, his successor is the proper person to levy 
an execution issued on a judgment in the action in 
which the attachment issued,®°® and an order for 
the sale of real estate taken in an attachment suit 
goes to the sheriff in office at the time, and not to 
his predecessor, who served the writ.®* All official 
trusts pass to the successor of a deceased sheriff,*® 
and such successor is the proper person to take over 
moneys received by his predecessor by virtue of his 
office, and distribute the same to the person entitled 
thereto.®® ° 


[§ 181] b. Execution of Process Directed to Pred- 


ecessor. It is the duty of a new sheriff to execute 
Westervelt, 13 Wend. (N. Y.) 500. 
to turn over) 64. Ark.—Wilson v. Chaney, 117 


Ark. 287, 174 SW 564. 


51. 
26. 


52. Curtis v. Kimball, 12 Wend. 
(N. Y.) 275 [appr Littlejohn v. Lef- 
fingwell, 34 App. Div. 185, 54 NYS 
536]; Doliver v. Collingwood, 15 R. 
Te LON 8 AL TLL. 


53. Liability as between new sher- 
iff and his predecessor for safe-Eeep- 
ing of property see infra § 317. 


54. See statutory provisions. 


[a] Statute not retroactive.—The 
act of 1791, obliging sheriffs to turn 
over all books and papers to their 
successors, did not extend to any of 
the old sheriffs in office when the act 
was passed. Osborne v. Huger, 1 8S. 
Carla oe 


55. See statutory provisions. 
56. See statutory provisions. 
57. See statutory provisions. 
[a] “he object of this statute is 


to secure the rights of the parties in- 
terested in the execution of writs and 
processes; for, as the sheriff cannot 
execute a process after the expiration 
of his term of office, without such re- 
quirement, the execution might be de- 
layed or perhaps finally prevented. 
Again, its object is to protect the 
sheriff going out of office; for if he 
does turn over, as required, such 
writs and processes, after that is 
done, he is discharged from all lia- 
bility, except Such as may have pre- 
viously accrued. Matthis v. Pollard, 
Sie Gra, ltio* 


{[b] Construction of statute.—(1) 
A statute providing that, where an 
officer to whom an execution is deliv- 
ered shall die or go out of office, be- 
fore the writ is executed, his succes- 
sor shall proceed thereon in the same 
manner as his predecessor might have 
done, authorizes a constable, going 
out of office, to deliver to his succes- 
sor unexpired executions. Northern 
y. State, 1 Ind. 113, Smith 71. (2) Al- 


cessor by indenture and schedule, if 
the successor or his deputy receive 
such processes without that formal- 
ity, he will be liable for the proper 
execution of them. Matthis v. Pol- 
Tandy 3 * Gaal. (3) ‘“Unexecuted 
writs,” under a statute requiring the 
sheriff to turn over such writs to his 
successor, does not mean all writs 
which have not been returned, but 
writs in which nothing has been done. 
State v. Hamilton, 16 N. J. L. 153. 


BAe Simpson y. Allain, 7 Rob. (La.) 
[a] Thus, where a bond is taken 


to a sheriff in his official capacity, al- 
though it be not payable to his suc- 
cessors in office, yet, on his resigna- 
tion, his successor ought to be the ju- 


dicial depository of the bond. Buis- 
son v. Hyde, 17 La. 22 

59. See supra § 171. 

60. Sauvinet v. Maxwell, 26 La. 
Ann, 280 

61. Partridge v. Westervelt, 13 


Wend. (N. Y.) 500; Meredith vy, Du- 
val, 1 Munf, (15 Va.)) 76. 


[a] Sufficiency of indenture of as- 
signment of prisoners.—Tallmadge v. 
Richmond, 9 Johns. (N. Y.) 85 [rev on 
other grounds 16 Johns. 307]. 


[b] Prisoner who has given secur- 
ity for prison bounds is within the 
rule requiring an outgoing sheriff to 
‘deliver him over to his’ successor. 
Meredith v. Duval, 1 Munf. (15 Va.) 
76. 


[ec] Writ on which prisoner was 
arrested should be turned over to the 
new sheriff on assignment of the pris- 
oner to him. Richards v. Porter, 7 
Johnss (Nv Ys) eles. 


62. See infra § 514. 


63. See statutory provisions; and 
French v. Willet, 17 N. Y. Super. 649, 
10 AbbPr 99; Hinds v. Doubleday, 21 
Wends CN: OY.) 9223s." Partridge vy, 


Kan.—Croner y. Keefer, 103 Kan. 
204, 173 P 282. 


La.—Marx v. Sanders, 108 La. 140, 
32 S 331. 


Md.—Penn v. Isherwood, 5 Gill 206. 


Mo.—Duncan v. Matney, 29 Mo. 368, 
77 AmD 575; Dunnica v. Coy, 28 Mo. 
525, 75 AmD 133. 


Ont.—Osborne v. Cornish, 20 U. C. 
nh Boas 


[a] Where former sheriff failed to 
collect fine imposed during his term, 
it was the duty of his successor to 
collect it. Wilson v. Chaney, 117 Ark. 
287, 174 SW 564. 


[b] Putting purchaser in posses- 
sion.—After the term of office of the 
sheriff who made a sale under a fieri 
facias or ven'ditioni exponas shall 
have terminated, the writ of habere 
facias may be issued to any succeed- 
ing sheriff, coroner, or elisor, provided 
the other provisions of the law are 
complied with, Penn-y. Isherwood, 5 
Gill (Md.) 206. 


Completion of execution sale under 
writ levied by predecessor see Execu- 
tions § 555. 


65. See supra § 170. 


66. Butler v. White, 25 Minn. 432. 
But see McKay v. Harrower, supra § 
171 note 23 [a]. 


67. Crane v. Hardy, 1 Mich. 56. 

68. Bradley v. Frellsen, 10 La. 
Ann. 310. 

69. Trestrail v.’ Johnson, 298 Pa, 


388, 148 A 493. 


[a] Successor of deceased sheriff 
has been held to be the proper per- 
son to demand and receive from a 
bank money collected by his predeces- 
sor as proceeds of an execution sale 
and deposited in the bank to the cred- 
it “of his; Account as" sherite) PATS 
legheny Bank’s App., 48 Pa. 328. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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all process and writs which are in the sheriff’s office 
at the time when he is inducted thereinto and which 
his predecessor has not previously begun to exe- 
cute,*° notwithstanding such process or writs are 
directed to his predecessor;*! and it has been held 
that, for the purpose of receiving a summons to be 
served, an outgoing sheriff, retaining possession of 
the office after his successor is entitled to it, may 
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be deemed the latter’s agent.*? 


[§ 182] c. Execution or Acknowledgment of Deed 
for Property Sold by Predecessor. <A sheriff cannot 
execute a deed for property sold by his predeces- 
sor,’* unless the statute’* so provides;*® nor can a 
sheriff acknowledge a deed executed by his prede- 
cessor for property sold by him.7® 


IV. CIVIL LIABILITIES‘? 


[By AuBert DeForest TYLER] 


[§ 183] A. General Rules—1l. Liability for Mis- 
feasance or Nonfeasance in General.** <A sheriff or 
constable who is guilty of misfeasance or nonfea- 
sance in office is liable therefor to the person injured 
thereby’® and the ignorance of the officer as to what 
was his duty under the circumstances cannot protect 
him from liability for neglect to perform that du- 
ty.8° A sheriff may be liable personally although 
not liable on his official bond.§1 Thus, while the 
liability of the sureties attaches only to acts done 
by the sheriff in the execution of his official duties,*? 
his personal liability extends to any wrongful act 
whether or not committed in the performance of his 
official duties.8* A sheriff or constable is, of course, 
not liable for damages arising from his lawful 
acts,S* nor, generally, is he liable at the suit of a 
third person to whom he owes no official duty.%° 
Where a duty of the sheriff may lawfully be per- 
formed by the judgment creditor and he undertakes 
to perform it he cannot hold the sheriff lable for 
failure to perform it;*® and a fortiori a sheriff can- 
not be held liable for | a failure to do something which 


70. Ala.—Lawson v. Orear, 4 Ala.) La. 731. 
156. 
Mo.—Dunnica v. Coy, 28 Mo. 525, 75 | 465. 
AmD 133. Vt.—Hutchinson 
N. C.—McLin v. Hardie, 25 N. C. | Aik. 258. 
407. 
Tenn.—Todd v. Jackson, 3 Humphr. | 460, 214 P 821. 
398. 


226, 139 SE 711. 
[a] 


Eng.—Fonsec v. Magnay, 6 Taunt. 
231, 1 ECL 591, 128 Reprint 1023. 


71. Greenup v. Stokes, 12 Ill. 24, we 
AmD 474; Maxton v. Mount, 86 Ns 
ADSL Sie 


72. Littlejohn v. lLeffingwell, 
App. Div. 185, 54 NYS 536. 


80. 
sl. 


34 


546, 155 SE 160. 


N. Y.—Carpenter v. Doody, 1 Hilt. 


Wash.—Young vy. Long, 124 Wash. 
W. Va.—State v. Miller, 104 W. Va. 


Sheriffs are liable for direct 
injuries caused by neglect or want of 
skill in executing their duties. 

beth v. New Orleans, 6 La. 731. 


York v. Clopton, 32 Ga. 362. 
Sutton v. Williams, 199 N. C. 


he had no authority to do.§7 


Application of doctrine de minimis. Where an act 
of a sheriff, although perhaps an invasion of right, 
is of little importance and the injury resulting 
therefrom, if any, is trifling, an application of the 
maxim de minimis non curat lex®* may prevent any 
recovery therefor.®® 


Lien on fees of office.°° A sheriff’s official defalea- 
tions create no lien on fees of office due to him, but 
debts due him on whatever account form, with his 
other property, a common fund for all his credi- 
tors.91 


[§ 184] 2. Judicial or Ministerial Functions. 
While the general rule of liability above stated®* 
applies always to breaches by a sheriff or constable 
of his ministerial duties,°* no liability can arise out 
of what he has done when acting in a judicial ca- 
pacity,®* even though he has acted corruptly,®® un- 
less he has maliciously deprived some person of his 
rights.°¢ 


88. See De minimis non curat 1 
LICE Ip 48k “al 


89. Paul v. Slason, 22 Vt. 231, 54 
1 AmD 75. 


[a] Illustration.—Where an officer, 
who had attached certain hay and 
grain, made use of a pitchfork be- 
ionging to the debtor in removing the 
same, and, when he had completed the 
removal, left it where he found it, 
and it was received by the debtor, and 
was in no way injured, the officer 
was not liable in trespass for such 
use of the pitchfork. Paul v. Slason, 
22 Vt. 231, 54 AmD 75, But compare 
Fullam v. Stearns, 30 Vt. 4438 (hold- 
ing that a mortgagee of bands con- 
necting with machinery might recov- 
er of an officer levying an attachment 


v. Parkhurst, 


Lam- 


73. Anthony v. Wessel, 9 Cal. 103. : 
Officer entitled to execute deed on| 82. See infra § 793. 
execution sale see Executions § 764. 83. Gomez v. Scanlan, 155 Cal. 528, 


74, See statutory provisions. 


75. McElmurray v. Ardis, 34 S. C. 
L. 212; Wortham y. Cherry, 3 Head 
(Tenn.) 468. 


76. Woods v. Lane, 2 Serg. & R. 
(Pa.) 53; Lutes v. Randall, 9 Kulp 
(Pa.) 295. 


77. liability of sheriff for com- 
pensation oF wermone employed by him 
see infra § 1 


78. Actions against sheriffs see in- 
fra § 607 et seq. 


79. U. S.—South v. Maryland, 18 
How. 396, 15 L. ed. 433. 


Ala.—Clarke v. Gary, 11 Ala. 98. 


Conn.—Tucker v. Bradley, 15 Conn. 
46. 


Ga.—York v. Clopton, 32 Ga. 362. 
La.—Lambeth v. New Orleans, 6 


102 P 12; Corder iy. Peo., 87 Colo. 251, 
or ee Sos 


84 Corder v. Peo., 87 Colo. 251, 287 
P 85; Chetteville v. Grant, 212 Mass. 
17, 98 NE 616; Bostatter v. Hinch- 
man, 243 Mich. 589, 220 NW 775; 
Cessna v. Clouse, 52 Pa. Super. 442. 

85. Harrington v. Ward, 9 Mass. 
251; McPhee v. U. S. Fidelity, etce., 


Co., 52 Wash. 154, 100 P 174, 132 Am 
SR 958, 21 LRANS 535. 


86. Thompson v. Goding, 63 Me. 
425 (so holding as to the recording of 
an extent). 


87. Hall, etc., Woodworking Mach. 
Co. v. Barnes, 115 Ga. 945, 42 SH 276 
(sheriff cannot be held liable by 
plaintiff in trover against a corpora- 
tion for failure to arrest the officers, 
or for failure to take a bond from 
defendant for the property, when it 
declines to give one). 


on the machinery for damages to the 
bands, caused by cutting the thongs 
by which the bands were laced to- 
gether in order to disengage the 
bands from the machinery, instead of 
untying the thongs, as he could have 
done easily, although the thongs were 
considerably worn and of little value). 


90. Liens generally see Liens 37 
Cus Delon 


_ 91. Alabama Bank v. Hozey, 2 Rob.. 
(La.) 150. 


92. See supra § 183. 
92. South v. Maryland, 18 How. 
CUR-S.) 396; 15 Ted. 433; (Seott vy. 


Ryan, 115 Ala. 587, 22 S 284. 


94. South v. Maryland, 18 How. 
(U. S.) 396, 15 L. ed. 433 [expl Ashby 
v. White, 2 Ld. Raym. 938, 92 Reprint 


126]; Scott v. Ryan, 115 Alar 687; 22 
S 284. 

95. Scott v. Ryan, supra. 

96. South v. Maryland, 18 How. 


794 [57 C.dJ.] 

[§ 185] 3. Liabilities of Deputies.°7 Where a 
deputy of a sheriff or constable, acting in the sphere 
of his office, does a voluntary wrong, he may be held 
personally liable therefor, as by such act: he becomes 
a personal wrong-doer;°®* but he incurs no personal 
lability to an individual who is injured by reason 
of his mere official nonfeasance,®® neglect,! or un- 
intentional misfeasance,? as in such case the wrong 
is purely official and not the personal act of the 
deputy and hence is attributable to the sheriff alone,* 
unless the statute expressly gives a remedy against 
the deputy. So where a deputy sheriff collects mon- 
ey on an execution and pays it over to the sheriff, 
the deputy cannot be held liable for not paying the 
money to the execution plaintiff.° In some jurisdic- 
tions, however, it has been held that, for neglect of 
duty by a deputy sheriff, an action will le either 
against him or the sheriff.6 A deputy sheriff who 
gives his receipt for notes placed in his hands to 
be collected thereby assumes an agency for the owner 
of such notes which is extraofficial, and is person- 
ally liable for negligence or misconduct in the mat- 
ter,’ and a deputy sheriff who insures property in 
his hands as such is liable for the premium.® 


Deputy acting as sheriff. It has been held that 
where a sheriff who at the expiration of his term of 
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office has in his hands process not fully executed 
dies before the complete execution thereof, his un- 
dersheriff becomes substituted in his place, assumes 
all his liabilities in respect to such process, and is 
personally liable for moneys collected by him there- 
under.® 


Deputy’s liability to sheriff. The deputy is, of 
course, liable to the sheriff for nonfeasance and un- 
intentional misfeasance as well as for wilful mis- 
feasance,!° but no liability exists where the deputy 
is not in default.11_ So where a sheriff, sued for an 
alleged default of his deputy, makes no defense, and 
gives the deputy no notice of the proceedings, in 
consequence of which judgment is rendered which is 
erroneous as to the law and unjust as to the merits, 
the sheriff cannot recover the amount of the judg- 
ment from the deputy.” 


[§ 186] 4. Liabilities of Coroner Acting as Sher- 
iff. Where a coroner acts as sheriff? his liabilities 
are the same as those of the sheriff.1* 


[§ 187] 5. Liabilities of De Facto Officers. One 
who has acted as a sheriff, deputy, or constable un- 
der such circumstances as to make him an officer de 
facto1® is subject to the same liability for official 
misfeasance or nonfeasance as though he were the 


(U. S.) 396, 15 L. ed.-433; Ashby v. 
White, 2 Ld. Raym. 938, 92 Reprint 
126. 

97. Actions against deputies see 
infra § 609. 

Summary remedies against deputies 
see infra § 697. 


98. Conn.—Fry _ v. 106 


Taylor, 


Conn. 387, 138 A 138: 
Kan.—Hoye v. Raymond, 25 Kan. 
665. 


Ky.—Murrell v. Smith, 3 Dana 462. 
Me.—Ross v. Philbrick, 39 Me. 29. 


Md.—Mark vy. Lawrence, 5 Harr. 
& J. 64 
Mass.—McCabe v. Maguire, 182 


Mass. 255, 65 NE 162. 


N. Y.—White v. Madison, 26 N. Y. 
117, 26 HowPr 481. 


Vt.—Hutchinson v. Parkhurst, 1 
Aik. 258. 


Wis.—Remlinger  v. 
Wis. 383. 


[a] Deputy constable personally 
liable for levying on goods not be- 
longing to execution defendant.— 
Hoye v. Raymond, 25 Kan. 665. 


99. Ala.—Pond v. Vanderveer, 17 
Ala. 426 


Ky.—Murrell v. Smith, 3 Dana 462; 
, Owens v. Gatewood, 4 Bibb 494. 


N. H.—Wilson v. Rich, 5 N. H. 455. 


N. Y.—Peo. v. Milliken, 193 N. Y. 
675, 87 NE 1125; Flaherty v. Milliken, 
193 N. Y. 564, 86 NE 558; Colvin v. 
Tlolpnooks 2 UN. VY. U26) laff 33° Barb. 
475]. 

N. C.—Tarkinton v. Hassell, 27 N. 
Om Sosa tevaeAlien, sac wNe .Oa sos 
Mitchell v. Durham, 13 N. C. 538. 


Vt.—Abbott v. Kimball, 19 Vt. 551, 
47 AmD 708; Hutchinson y. Park- 
hurst, 1 Aik. 258. 


Va.—Armistead v. Marks, 1 Wash. 
(l Via;)) 8255" Wihite. v.. Johnson, “1 
Wash. (1 Va.) 159. 


Ont.—Bird v. Hopkins, 


Weyker, 22 


(Hil. 


Vict.) 3 Ont. Case Law Dig. 6389, 


[a] Rule applied.—(1) A deputy 
sheriff is not liable to a plaintiff in 
attachment for failing to require suf- 
ficient security on the replevy bond 
taken by him for goods seized under 
the attachment. Pond v. Vanderveer, 
17 Ala. 426. (2) Nor is a deputy lia- 
ble directly to the state for failure 
to pay into the treasury public reve- 
nues collected by him. Harlan v. 
Lumsden, 1 Duv. (Ky.) 86. (3) Where 
a deputy sheriff has rightfully re- 
ceived money in that character, and 
refuses on demand, while the money 
is yet in his hands, to pay it to the 
person to whom it belongs, such per- 
son cannot maintain assumpsit 
against such deputy therefor. Col- 
vin v. Holbrook, 2 N. Y. 126 [aff 3 
Barb. 475]. 


1. Buck v. Ashley, 37 Vt. 475. 
2. Murrell v. Smith, 3 Dana (Ky.) 


462 (taking insufficient security); 
Holt v. Jarvis, Draper (Ont.) 190. 


3. Murrell v. Smith, 3 Dana (Ky.) 
nc v. Cameron, 8 Cow. (N. 
Ay (a0 We 


Liability of sheriff for acts or omis- 
sions of deputy see infra §§ 194-205. 


4. Helm v. Haycraft, 2 Litt. (Ky.) 
171; Heymann v. Cunningham, 51 
Wis. 506, 8 NW 401. 


Amercement of deputies see infra § 


0 


Summary remedies against deputies 
see infra § 697. 


5. Varner v. Wooten, 38 Ga. 575 
(in such case plaintiff must pursue 
his remedy against the sheriff); Bart- 
lett v. Halligan, 10 NYS 35 [expl 
Whitman v. Haines, 4 NYS 49 (where 
deputy disobeyed an order of court 
directing him to pay to a depository 
money in his possession) ]. 


6 Draper v. Arnold, 12 Mass. 449. 


7. Rosé. VY. Lane, (3) Elumphr:; 
(Tenn.) 218. 


White v. Madison, 26 N. Y. 117, 


8. 
T. 5126 HowPr 481. 


[a] Ilustration.—A deputy sheriff 
who had insured property held under 
legal process in a mutual insurance 
company, giving a premium note 
signed, “N. D. Snow, Sheriff, by A. 
Z. Madison, Deputy,” was liable for 
the amount of the note, and of costs 
of a previous action against the sher- 
iff, which was nonsuited for want of 
authority in the deputy to give such 
note, on the ground of an implied 
warranty that he had such authority. 
White v. Madison, 26 N. Y. 117, 26 
HowPr 481. 


9. Newman v. Beckwith, 61 N. Y. 
205 [rev 5 Lans. 80]. 

10. Harlan v. Lumsden, 1 Duv. 
(Ky.) 86; Kouns v. Davis, 2 B. Mon. 
(Ky.) 278; Wilson v. Rich, 5 N. H. 
455; Peo. v. Milliken, 193 N. Y. 675, 
87 NE 1125; Flaherty v. Milliken, 193 
N. Y. 564, 86 NE 558; Colvin v. Hol- 
brook, 2 N. Y. 126 [aff 3 Barb. 475]. 


11. Holland v. Helm, 7 Gratt. (48 
Va.) 245. 
[a] Liability of deputy employed 


by person to whom office farmed out. 
—Where a sheriff farmed out his of- 
fice to A, giving him the management 
of the office, with powers to select, 
employ, control, and dismiss deputies, 
and A selected B as a deputy, who 
gave no bond to the sheriff, it was 
held that B, who had paid over mon- 
ey collected on executions and re- 
turned executions to A, was not liable 
to the sheriff because A had failed to 
pay the money collected and to return 
the executions to the creditors, al- 
though the sheriff had been compelled 
to pay for his default. Holland v. 
Helm, 7 Gratt. (48 Va.) 245. 


12. Fletcher v. Chapman, 2 Leigh 
(29 Va.) 560. 
13. See supra § 121. 


14. Horsfall v. Sutherland, 31 N. 
S. 471. 


15. De facto: 
Constable see supra § 88. 
Deputy see supra § 101. 
Sheriff see supra § 54. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rightful incumbent of the office;1® and in addition 
to this he may be held liable for acts which would 
impose no liability were he the rightful incumbent, 
under the rule that one who justifies his acts under 
his official character puts his title in issue and must 
establish his right to the office in order to escape 
liability.17 

[§ 188] 6. Liabilities of Persons Aiding Officers. 
A stranger who comes to the aid of an officer in the 
lawful execution of process incurs no liability there- 
by,*® although the subsequent acts or omissions of 
the officer are such as to make the officer a trespasser 
ab initio;1® but where the original act of the officer 
is unlawful in itself, any stranger who aids him in 
it?® knowing its unlawfulness,?! is liable to the per- 
son injured thereby, although he acts at the officer’s 
command.?2. On the other hand, if such aid is ex- 
tended upon the command of the officer, and in igno- 
rance of the unlawfulness of the act in which he 
participates, he is not liable.2* The mere fact that 
an officer has committed illegal acts in the course of 
the execution of process can impose no lability up- 
on persons who come to his assistance after the il- 
legal acts have been committed and without knowl- 
edge thereof, and who aid only in acts which are in 
themselves legal.24 So a person who merely ap- 
praises or assists in making an inventory of goods 
levied on by a sheriff, in obedience to the summons 
of the officer, is not a trespasser.2> Where plaintiff 
in repleyin undertakes to serve the writ as the serv- 
ant of the sheriff, and in doing so takes property of 
a third person, he is hable as a trespasser, although 


the sheriff might have a valid defense, as in such 
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case he is a principal as well as a servant of the 
officer.?° 


[§ 189] 7. Effect of Directions of Party or Attor- 
ney?7—a. Failure To Follow Directions. Within 
certain limits the party at whose instance process 
is issued or his attorney has the right to direct the 
sheriff or constable as to how it shall be executed,”® 
and where such directions are given,’® and no in- 
demnity is demanded,’° the officer is liable for any 
loss resulting from his failure to follow the direc- 
tions, unless he could not legally have done so.*+ 
It is not necessary that the grounds of the direction 
be communicated to the officer in order to render 
him liable for disregarding it,?? nor will the fact that 
his noncompliance is in good faith relieve him from 
lability.?° 


Conflicting directions. Where an execution plain- 
tiff and his attorney give conflicting directions, the 
sheriff is able if he obeys those of the attorney in- 
stead of those of the party;** and where the statute 
gives the execution defendant the right to designate 
the property first to be taken, if there be no reasona- 
ble doubt of title, the sheriff is not liable for failure 
to levy on personal property of the debtor as direct- 
ed by defendant where he has levied on real estate 
designated by such defendant.?® 


[§ 190] b. Compliance with Directions—(1) In 
General. A sheriff or constable is relieved from lia- 
bility to the party for any results proceeding from 
his compliance with directions of the party or his 
attorney with respect to the execution of process,*® 
unless such directions were given in ignorance of 


16. Lawrence v. Sherman, 15 F. 
Cas. No. 8,144, 2 McLean 488; Berry 
v. Hart, 1 Colo. 246; Dunphy v. Peo., 
25 Mich. 10. 


17. Patterson v:. Miller, 2 Mete. 
(Ky.) 493; Hughes v. James, 3 J. J. 
Marsh. (Ky.) 699; Pearce v. Haw- 
kins, 2 Swan (Tenn.) 87, 57 AmD 54, 


18. Oystead v. Shed, 12 Mass. 506. 
19. Oystead v. Shed, supra. 
=a Mass.—Oystead v. Shed, supra. 


ich.—Kane v. MHutchisson, 93 
Mich: 488, 53 NW 624. 


N. C.—State v. Whitaker, 107 N. C. 
802, 12 SE 456. 


S. C.—McElhenny v. Wylie, 34S. C. 
L. 284, 49 AmD 643. 


Vt.—Hooker v. Smith, 19 Vt. 151, 
47 AmD 679. 


21. Cartwright v. Canode, 106 Tex. 
502, 4171 SW 696 faff (Civ. Aj] 138 
SW 792]. 


{a] TIllustration.—Parties volun- 
tarily assisting officers in raiding 
plaintiff’s hotel and wrongfully carry- 
ing away his stock of liquors, know- 
ing the warrant was illegal, are li- 
able to plaintiff in damages. 
wright v. Canode, 106 Tex. 502, 171 
SW 696 [aff (Civ. A.) 1388 SW 792]. 


22. Oystead v. Shed, 12 Mass. 506; 
fae v. Smith, 19 Vt. 151, 47 AmD 
679. 


23. Cartwright v. Canode, 106 Tex. 
Fn 171 SW 696 [aff (Civ. A.) 188 SW 


24. Oystead v. Shed, 13 Mass. 520, 
7 AmD 172. 


[a] Tlustration—Where an offi- 
cer after illegally breaking into a 
house, Summoned to his aid in execu- 


tion process persons having no knowl- 
edge of his unlawful entry. Oystead 
v. Shed, 13 Mass. 520, 7 AmD 172. 


25. Thrailkill v. Daily, 16 Nebr. 
114, 19 NW 595. 


26. Williams v. Bunker, 78 Me. 373, 
5 A 882. 

27. Directions to deputy as affect- 
ing liability of sheriff see infra § 208. 


28. See supra § 148. See also At- 
tachment §§ 418, 419; Executions §§ 
208, 209. 


29. Ga.—Barfield v. 
Ga. 83. 


Me.—Kimball v. Davis, 19 Me. 310. 


Mass.—Peirce v. Partridge, 3 Metc. 
44; Trowbridge v. Cushman, 24 Pick. 


Barfield, 77 


310; Coggeshall v. Varnum, 19 Pick. 
422; Fairfield v. Baldwin, 12 Pick. 
388; Barnard v. Ward, 9 Mass. 269. 


N. H.—Smith v. Judkins, 60 N. H. 
127. 


N. Y.—Root v. Wagner, 30 N. Y. 
9, 86 AmD 348. 


N. C.—Nixon v. Bagby, 52 N. C. 4. 


Wash.—Murray v. Mead, 5 Wash. 
693, 32 P 780. 


30. Ranlett v. Blodgett, 17 N. H. 
298, 43 AmD 608. 


Failure or refusal to give indemnity 
as affecting liability of officer gener- 
ally see infra § 230. 

Sl. Ranlett v. Blodgett,'17 N. H. 
298, 48 AmD 6038. 


32. Peirce v. Partridge, 
(Mass.) 44. 


33. Smith v. Judkins, 60 N. H. 127, 


34. Mutray v. Mead, 5 Wash. 693, 
32 P 780. 


3 Metc. 


35. State v. Willis, 33 Ind. 118. 


36. U. S.—O’Brien v. Weld, 92 U. 
S. 81, 23 L. ed. 675. 


Ala.—Robertson v. Coker, 11 Ala. 
466; McClure v. Colclough, 5 Ala. 65 
[appr Gary v. Boykin, 7 Ala. 154]. 


Ark.—Bickham v. Kosminsky, 74 
Ark. 413, 86 SW 292. 


Conn.—Bacon v. Fitch, Kirby 373. 
Del.—State v. Gemmill, 6 Del. 9. 


Ga.—United Glass Co. v. Chamlee, 
135 Ga. 152, 68 SE 796; Holcombe v. 
Dupree, 50 Ga. 335. . 


Seema. v. Offerman, 84 Ill. A. 


In'd.—State v. Boyd, 63 Ind. 428. 


Iowa.—Melhop vy. Seaton, 77 I 
151, 41 NW 600. ses 


Me.—Farnham y. Gilman, 
250. 


eps mee v. Lusby, 5 Harr. & J. 


Mo.—State v. Rainey, 99 Mo. A. 218, 
73 SW 250. 


NS H.—Goodrich v. Foster, 20 N. H. 


N. J.—Stryker v. Merseles, 24 N. 
J. L. 542; Paterson Bank v. Hamilton, 
13 N. J. L. 159. 


Y.—Douglas v. Haberstro, 88 N. 
NGS ein 2 NYCivProc 186 [rev 35 Hun 
262]; "Ansonia Brass, etc., Co. v. Bab- 
Piuts eta: Ne, YF 3895 [rev 8 Hun V57)5 
Smith v. Smith, 60 N. Y. 161; Root v. 
Waener, 30 N. NG 9, 86 AmD 348; Rob- 
inson v. Brennan, 11 Hun 368. 


Piet. v. Anspach, 3 Oh. St. 
522. 


S. C.—Kilpatrick v. Vandiver, 9 S. 


24 Me. 
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the facts;*7 and in an action against a sheriff for 
an escape, he may rely on the fact that the attorney 
of plaintiff ordered defendant’s discharge ;*° 
the sheriff will not be relieved from liability if the 
order was given after the escape,*® nor will an ex- 
ecution creditor’s assent to an escape, after it has 
happened, and without consideration, discharge the 
Directions from a person 
other than the party or his attorney will not excuse 
a sheriff for failure to perform his duty.*? 
rection as to certain matters in connection with the 
execution of a writ does not relieve the sheriff from 
the consequences of a neglect of duty in another 
respect,*? and a direction which the party had no 
authority to give affords no protection whatever.** 
Neither does the fact that the officer has acted under 


sheriff from lability.*° 


Cc. L. 341; Treasury Comrs. v. Allen, 
GE Sai Come Sos 


Tenn.—Granberry v. Crosby, 7 
Heisk. 579; Koger v. Donnell, 1 Head 
377; Billingsly v. Rankin, 2 Swan 82; 
State v. McDonald, 9 Humphr. 606; 
Robinson v. Harrison, 7 Humphr. 189. 


Tex.—Freiberg v. Johnson, 71 Tex. 
558, 9 SW 455. 


Vt.—Willard v. Goodrich, 31 Vt. 
597. 


Ont.—MclIntosh v. Jarvis, 8 U. C. Q. 
B. 535. 


[a] Bule applied.—(1) A sheriff is 
not liable for the escape of a prisoner 
arrested on execution, if at the time 
of the escape he was deviating from 
the line of his duty at the request of 
plaintiff or his agent, even though the 
prisoner escaped by his negligence. 
State v. Woods, 7 Mo. 536. (2) Where 
an attachment was levied on goods, 
and a list of them taken by the offi- 
cer, but by order of plaintiffs the 
goods were not removed, or taken into 
the officer’s possession, and the offi- 
cer at the time notified plaintiffs that 
he would not be responsible, but that, 
if he left the goods, it would be at 
the risk of plaintiffs, and they agreed 
to this, the officer could not be held 
responsible for a loss of the goods. 
Freiberg v. Johnson, 71 Tex. 558, 9 
SW 455. (3) Notwithstanding an of- 
ficer returns an attachment of prop- 
erty upon a writ, when by the direc- 
tion of plaintiff the attachment was 
merely nominal, and the Officer did 
not take possession of the property, 
he will not be liable to plaintiff for 
not having the property described in 
his return to respond to the judgment. 
Abbott v. Edgerton, 30 Vt. 208. 


{[b] Release of attached property. 
—(1) Where a Sheriff releases prop- 
erty attached, by order of counsel for 
both parties to the action, as the re- 
sult of an agreement between them, 
he is not liable to plaintiff for its 
value, although defendant fails to 
carry out his agreement on which the 
release was. ordered. Melhop v. 
Seaton, 77 Iowa 151, 41 NW 600. (2) 
A constable, obeying the direction of 
the attorney for plaintiff in attach- 
ment to release the property, is pro- 
tected from any liability on account 
of surrendering it. Muir v. Orear, 87 
Mo. A. 38 


[ec] Consent and approbation.—If 
a sheriff makes a return of a process 
in a particular manner, with the con- 
sent and approbation of plaintiff, 
plaintiff cannot sustain an action for 
a false return against the sheriff, 
whether the return be true or false. 
Hayes v. Lusby, 5 Harr. & J. (Md.) 
485. 


~been 
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but 


So, a di- 


Evidence. *§ 


[d] Advice of plaintifi’s attorneys 
to a sheriff to release the levy of an 
attachment unless plaintiff will exe- 
cute an indemnifying bond exonerates 
the sheriff from all liability for dam- 
ages accruing to plaintiff from said 
release, although he may not have 
entitled to an indemnifying 
pores State v. Rayburn, 50 Mo. A. 

3. 


Verbal or written directions see in- 
fra text and notes 46, 47. 


37. Steele v. Putney, 15 Me. 327. 


[a] RBule applied.—W here the 
owner of an undivided share of goods 
directed an officer to attach ,the whole 
at the suit of himself and others, 
without knowing at the time that he 
had any interest therein, he was not 
thereby precluded from recovering 
the value from the officer. Steele v. 
Putney, 15 Me. 327. 


a Scott v. Seiler, 5 Watts (Pa.) 
39. Scott v. Seiler, supra. 
40. Powers v. Wilson, 7 Cow. (N. 
VY.) 274: 
41. Stephens v. Clark, 8 N. J. L. 


270 (so holding in the case of a sher- 
iff who refrained from selling prop- 
erty levied on at the direction of an 
assignor and guarantor of the bond 
on which the suit was brought). 


epee Austin v. Burlington, 34 Vt. 
506. 
[a] TIllustration.—A direction by 


the attorney of an attaching creditor 
to the officer holding the writ not to 
attach real estate does not relieve the 
officer from liability for not keeping 
personal property which has been at- 
tached by him on the same writ to 
respond to the execution. Austin v. 
Burlington, 34 Vt. 506. 


43. Lewis v. Hamilton, 15 F. Cas. 
No. 8,3824a, Hempst. 21; Beecher v. 
Anderson, 45 Mich. 548, 8 NW 539; 
State v. Johnson, 78 Mo. A. 569. 


{a] Illustrations.—(1) Where a 
sheriff receives an execution on which 
costs are due the clerk, directions re- 
ceived from the execution plaintiff 
cannot relieve him from liability for 
a failure to make such costs when 
practicable. Lewis v. Hamilton, 15 
F. Cas. No. 8,324a, Hempst. 21. (2) 
Since a prosecuting attorney cannot 
control the action of the sheriff by 
directing him not to execute a valid 
warrant of arrest placed in his hands 
for execution, the sheriff is responsi- 
ble if he fails in his duty in follow- 
ing the advice of such attorney. 
Beecher v. Anderson, 45 Mich. 543, 8 
NW 539. (3) As a plaintiff in attach- 
ment has no right to direct or dic- 


[§§ 190-191 


directions of plaintiff relieve him of liability. to de- 
fendant or others for what he has done;** 
although a debt has been assigned before judgment, 
if the judgment is rendered and execution issued in 
the name of the assignor, the sheriff not knowing of 
the assignment, incurs no liability to the assignee by 
following the assignor’s directions.*® 


Necessity of written directions. Verbal directions 
will afford a sufficient protection to the officer*® 
unless the statute requires them to be in writing 


but,, 


47 


An officer who attempts to escape li- 
ability on the ground that he acted in accordance 
with plaintiff’s instructions has the burden of proof 
as to such instructions.*® 


[§ 191] (2) Directions To Stay Execution. 


A 


tate to the‘ officer as to the form of 
his return, the latter is not relieved 
from liability for a defective return 
by the fact that plaintiff’s attorney 
wrote the return on the writ. State v. 
Johnson, 78 Mo. A. 569. 


44. Minthorn v. Hemphill, 73 Iowa 
257, 34 NW 844; Wilcox v. Brown, 26 
Nebr. 751, 42 NW 887; Pittock v. 


Jordan, 194 0Or. %, ls BPrbios 
Seiler, 5 Watts (Pa.) 235. 


45. Atkinson v. Cooper, 2 Humphr. 
(Tenn.) 361. 


46. State, v. Gemmill, 6 Del. 9; 
eee Comrs. v. Allen, 9 S. G. L. 


Scott v. 


_{a] Failure to levy.—Verbal direc- 
tions will protect an officer from lia- 
bility for failure to levy. State v. 
Gemmill, 6 Del. 9. 


[b] Application of proceeds.—Ver- 
bal directions as to the application of 
money made on an execution are suf- 
ficient to protect the sheriff. Kil- 
patrick v. Vandiver, 9 S. C. L. 341: 
a es Comrs, v. Allen, 9 S. C. Ie 


47. Sanford v. Boring, 12 Cal. 539: 


Las v. Gott, 130 Ky. 486, 113 SW 


[a] Failure to execute writ.— 
Where the statute requires written 
consent to a stay of execution, ver- 
bal directions to the officer will not 
excuse his failure to execute a writ. 
Davis v. Gott, 130 Ky. 486, 118 SW 
826; Ridgway v. Moody, 91 Ky. 581, 
16 SW 526, 13 KyL 188, 


[b] Failure to keep property safe. 
—Where the statute ecuniaes that no 
directions to a sheriff with relation 
to the execution of process or any act 
with relation thereto shall be avail- 
able to relieve the sheriff from lia- 
bility, unless contained in writing, 
the sheriff cannot escape liability for 
the loss of a debt through his failure 
to safely keep property levied on 
by showing that he acted pursuant 
to verbal orders of plaintiff. Sanford 
v. Boring, 12 Cal. 539. 


48. In action: 
Against officers see infra §§ 675-683. 


On officers’ bonds see infra 1 — 
Pre §§ 1091 


49. Bohon v. State,, 5 Blackf. 
(ind.) 467; Commonwealth v. Hurt, 4 
Bush (Ky.) 64. See Chase v. Plym- 
outh, 20 Vt. 469, 50 AmD 52 (hold- 
ing that the evidence was insufficient 
to show that the creditor controlled 
the execution). 


[a] Indorsement on execution, 
“Returned by order of” plaintiff, does 
not alone show sufficient excuse for 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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direction from an execution plaintiff or his attorney 
to stay the execution of the writ will relieve the offi- 
cer from liability for failure to levy,®® or delay in 
levying,* or failure to arrest defendant on a body 
execution;°? but a stay of “sales only,” indorsed on 
a fieri facias, does not excuse a failure to levy,®* nor 
is such failure excused by directions of the judgment 
creditor after assignment of the execution.*4 


[§ 192] (8) Directions as to Return of Process. 
Authority or instructions from plaintiff in execution 
or his attorney to hold up the writ will relieve the 
sheriff from lability for a failure to return it;°° 
but he is not excused from a failure to return an 
execution by reason of instructions to return it “to 
be renewed,”®* or to hold up or postpone a sale aft- 
er levy,°* and authority from the judgment creditor 
to retain the execution beyond the return day will 
not relieve him from liability for failure to hold his 
levy and retain possession of the property to answer 
the writ;°® nor will a failure to return be excused 
by directions of an attorney representing only one 
of the parties for whose benefit the execution was 
issued.°® A sheriff who would otherwise be lable as 
bail may be relieved by the fact that his deputy re- 
‘turned the execution at the request and by the di- 
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rection of plaintiff’s attorney before the return-day 
thereof,®° and a sheriff is not liable for making a 
false return, where he indorses such return on a writ 
of execution in accordance with plaintiff’s direc- 
tions.°! . 


[§ 193] 8. Effect of Interference of Party or At- 
torney. Where the interference of a party or his 
attorney has prevented the sheriff from performing 
his duty, such party cannot hold the sheriff liable 
for such failure;°* nor can a sheriff be held lable 
to plaintiff for an insufficient return, where the de- 
linquency is attributable to a statement of facts 
made to the sheriff by the agent of plaintiff;°? but a 
sheriff cannot eseape liability for failure to return a 
writ by showing that the conduct of plaintiff embar- 
rassed him in making sales or adjusting or colleet- 
ing the proceeds thereof.®°* 


[§ 194] B. Liability for Acts or Omissions of 
Deputies*®°—1. Acts or Omissions within Scope of 
Official Duties—a. Statement of Rule. lor all civil 
purposes the acts of a deputy sheriff or constable 
are those of his principal,®® and his knowledge will 
be imputed to such principal,®? although it is oth- 
erwise as to knowledge acquired by the deputy be- 


not executing the writ. Bohon v.{execution where such default is due; (Tenn.) 189. : 
State, 5 Blackf. (Ind.) 467. to plaintiff’s direction). [a] If sheriff is misled by advice 
50. State v. Gemmill, 6 Del. 9; {a] Illustration.—Where the sher- | of plaintiff’s attorney, so that he post- 


Bohon v. State, 5 Blackf. (Ind.) 467;|iff suggested 


Smith v. Smith, 60 N. Y. 161; Hamp- 


that 
should be renewed on account of his 


the execution] pones the date of sale beyond the 


lifetime of the writ, this may furnish 


ton v. Boylan, 46. Hun (N. Y.) 151; 
Humphrey v. Hathorn, 24 Barb. (N. 
Y.) 278; Crounse v. Bailey, 10 NYS 
ais, LLCONWS 910. 


Verbal or written directions see su- 
pra § 190, notes 46, 47. 


51. State v. Gemmill, 6 Del. 9. 

52. King v. Deliesseline, 16 S.C. L. 
357. 

53. Farrar v. Wingate, 38 S. C. L. 


35, 53 AmD 709. 
54, Gregory v. Waters, 19 Ga. 71. 


55. Ala.—Robertson v. Coker, 11 
Ala. 466; McClure v. Colclough, 5 Ala. 
65 [appr Gary v. Boykin, 7 Ala. 154]. 


Ark.—Wilkerson v. Mobley, 152 
Ark. 124, 237 SW 726; Burnside v. 
Pendleton, 92 Ark. 118, 132 SW 221; 
Hammons v. Pendleton, 96 Ark, 444, 
133 SW 177; Bickham v. Kosminsky, 
74 Ark. 413, 86 SW 292; Jett v. Shinn, 
47 Ark. 373, 1 SW 693. 


Ky.—Ridgway v. Moody, 91 Ky. 581, 
16SWe 526,013). Kyl, 188i; Com. v; 
Hurt, 4 Bush 64; Basset v. Bowmar, 
38 B. Mon. 325; Shannon v. Clark, 3 
Dana 152; Boyd v. Stion, 4 Ky. Op. 
280; Boyd v. Lester, 1 Ky. Op. 455. 


La.—Laforet v. Weber, 23 La. Ann. 
253; Simons v. R. White, 21 La. Ann. 
590; Webb v. Kemp, 2 La. Ann, 370. 


Miss.—Simms v. Quinn, 58 Miss. 221 
{appr Skinner v. Wilson, 61 Miss. 90]. 

N. Y.—Humphrey v. Hathorn, 24 
Barb. 278. 

Pa.—Amey Vv. Kennedy, 
160. 


Tenn.—Cowan v. Sloan, 95 Tenn. 
424, 32 SW 388; Koger v. Donnell, 1 


1 Ashm. 


Head 377; Robinson v. Harrison, 7 
Humphr. 189; Kennedy v. Smith, 7 
Yerg. 472. 


Tex.—Matthews v. Perminter, (Civ. 
A.) 162 SW 1180. 


Va.—Bullock v. Goodall, 3 Call (7 
Va.) 44 (holding that a sheriff is not 
liable to a fine for not returning an 


term of office expiring shortly, and 
the creditor’s attorney instructed him 
to do nothing with the execution until 
he could see about making a compro- 
mise, the sheriff was not liable for a 
failure to return the execution; plain- 
tiff in execution having the right by 
his attorney to control the execution. 
Hammons v. Pendleton, 96 Ark. 444, 
133 SW, £77. 


{b] Subsequent instructions, after 
the return-day, cannot render the offi- 
cer liable for failure to return the 


execution. Shannon v. Clark, 3 Dana 
(Ky.) 152. 
56. Bershears v. Warner, 5 Sneed 


(Tenn.) 676 [appr Cowan v. Sloan, 95 
Tenn. 424, 32 SW 388] (such instruc- 
tions will not excuse the sheriff from 
liability for a failure to return the 
execution on the day fixed by law). 


57. Clingman y. Barrett, 6 Humphr. 
(Tenn.) 20; Bently v. Kirk, 1 Baxt. 
(Tenn.) 385; Koger v. Donnell, 1 
Head (Tenn.) 377. 


58. Ansonia Brass, etc., Co. v. Bab- 
bitt, 74 N. Y. 395. 


59. State v. Rose, 3 Lea (Tenn.) 
531. 
fa] Instructions of beneficiary of 


judgment.—Where a judgment was 
rendered in favor of the clerk of the 
court in which a suit was pending, for 
the benefit of the litigants, and in 
consequence of instructions from the 
attorney of one of said litigants the 
execution issued thereon was not re- 
turned, the sheriff was liable, as he 
should have obeyed no attorney ex- 
cept the one recognized by the clerk, 
or one representing all the interested 


parties. State v. Rose, 3 Lea (Tenn.) 
pystil 
60. Douglas v. Haberstro, 88 N. Y. 


611 [rev 25 Hun 262]. 


61. Gregg v. Murphy, 73 Hun 389, 
26 NYS 556. 


62. Jett v. Shinn, 47 Ark. 373, 1 
SW 693; Groover v. White, 54 Ga. 
601; Robinson v. Harrison, 7 Humphr, 


satisfactory reason for not selling 
and for not having the money to ren- 
der to plaintiff, but it is no excuse for 
not returning the process upon its 
return-day. Jett v. Shinn, 47 Ark. 
373,.1 SW 693. 


63. Billingsly v. Rankin, 2 Swan 
(Tenn.) 82. 
64. Norris v. State, 22 Ark. 524. 
65. Cross references: 
Amercement of sheriff for defaults of 
deputy see infra § 734. 
Liability of sheriff: 
For compensation of person em- 
proved by ‘deputy see supra § 


On official bond for act of deputy 
see infra § 795. 
Power of deputy to bind sheriff by 
contracts generally see supra § 127. 
Summary remedies against sheriff for 
acts of deputy see infra § 700. 


66. Ark.—Edgin v. Talley, 169 Ark. 
662, 667, 276 SW 291, 42 ALR 1194 
[cit Cyc]; Frizzell v. Duffer, 58 Ark. 
612, 25 SW 1111. 


Cal.—Michel v. Smith, 188 Cal. 199, 
205 P L113. 


aan aM imi es Reioins v. Long, 25 Minn. 


N. Y.—Sheldon v. Payne, 7 N. Y. 
453, Seld. 19. 


Va.—Mosby v. Mosby, 9 Gratt. (50 
Va.) 584. 


Wash.—Coles_v. McNamara, 
Wash. 377, 230 P 4380. 


67. Shea v. Conant, 149 App. Div. 
ae 1384 NYS 315, 3 NYCivProcNS 


131 


[a] Sheriff acting through differ- 
ent deputies in two different actions 
is chargeable with knowledge ac- 
quired by each of the deputies, and is 
responsible for their acts. Shea v. 
Conant, 149 App. Div. 588, 134 NYS 
315, 3 NYCivProcNS 220. 
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fore his appointment.®& 


68. Schraeder v. Mitchell, 73 Colo. 
320, 215 P 147. 


69. Edmonds vy. Shirley, 22 Ala. A. 
398, 116 S 308. 


[a] Statute construed.—A statute 
relieving a sheriff from liability for 
his deputies’ “acts” does not protect 
against an ‘“‘omission’” to make mon- 
ey on and return an execution. Ed- 
monds v. Shirley, 22 Ala. A. 398, 116 
S 303. 


70. Howard v. Caudill, 228 Ky. 403, 
15 SW (2d) 245; Hendrick v. Walton, 
69 Tex. 192, 6 SW 749. 


[a] Death by wrongful act.—(1) 
Under a statute authorizing an action 
by a widow of a person killed by the 
careless, wanton, or malicious use of 
firearms “against the person who 
committed the killing,” a sheriff is 
not liable for a wanton killing by his 
deputy. Howard v. Caudill, 228 Ky. 
403, 15 SW (2d) 245. (2) An action 
for death caused by a deputy killing 
a person attempting to escape will not 
lie against the sheriff under Rev. St. 
art 2899 giving a right of action for 
a wrongful act causing the death of 
another. Hendrick v. Walton, 69 Tex. 
192, 6 SW 749. 


71. U. S.—Clute.v. Goodell, 5 F. 
Cas. No. 2,911, 2 McLean 193; Law- 
rence v. Sherman, 14 F. Cas. No. 8,144, 
2 McLean 488. 


Ala.—King v. Gray, 189 Ala. 686, 
66 S 643; Stephens v. Head, 138 Ala. 
455, 35 S 565; Rogers v. Carroll, 111 
Ala. 610, 20 S 602;, Mathis v. Car- 
penter, 95 Ala. 156, 10 S 341, 36 Am. 
St. Rep. 187; Pond v. Vanderveer, 17 
Ala. 426; Clarke v. Gary, 11 Ala. 98. 


Ark.—Usrey v. Yarnell, 181 Ark. 
804, 27 SW (2d) 988; Edgin v. Talley, 
169 Ark. 662, 667, 276 SW 591, 42 ALR 
1194 [cit Cyc]; Moores v. Winter, 67 
Ark. 189, 53 SW 1057; Frizzell v. Duf- 
fer, 58 Ark. 612, 25 SW 1111; Badgett 
v. Martin, 12 Ark. 730. 


Cal.—Michel v. Smith, 188 Cal. 199, 
205 P 113; Foley v. Martin, 142 Cal. 
256, Wa 165, Wb P 842) 7100) AmSR 
123; Nixon v. Rauer, 6 Cal. Unrep. 
Cas. 788, 66 P 221; Towle v. Matheus, 
130 Cal. 574, 62 P 1064; Filarski v. 
Covey, 75 Cal. A. 353, 242 P 874. 


Conn.—Palmer v. Gallup, 16 Conn. 
5. 


Ga.—Matthis v. Pollard, 3 Ga. 1; In 
re Stephens, 1 Ga. 584. 


Ida.—San Francisco Federal Re- 
serve Bank v. Smith, 42 Ida, 224, 244 
P 1102. 


Ind.—Snell v. State, 43 Ind. 
Bosley v. Farquar, 2 Blackf. 61; 
Gruder v. Russell, 2 Blackf. 18. 


Kan.—Frankhouser v. Cannon, 50 
Kan. 621, 32 P 379; Hoye v. Raymond, 
25 Kan. 665; Elwell v. Reynolds, 6 
Kan. A.1545, 51 P 578. 


Ky.—Hogg v. Lorenz, 234 Ky. 751, 
29 SW (2d) 17; Schork v. Calloway, 
205 Ky. 346, 265 SW 807; Jones v. Van 
Bever, 164 Ky. 80, 174 ‘SW 7195, LRA 
1915E 172; Stephens Vv. Wilson, 115 
Ky. 27; 72 SW 336, 24 KyL 1832; 
Shields v. Pflanz, 101 Ky. 407, 41 Sw 
267, 19 KyL 648; Mann v. Martin, 82 
Ky. 242; ‘Winterbowen v. Haycraft, 7% 
Bush BT; Bottom v. Williamson, 3 
Bush 521; Harlan v. Lumsden, 1 Duv. 
86; Murrell v. Smith, 3 Dana 462; 
Forsythe v. Ellis, 4 J. J. Marsh. 298, 20 
AmD 218; Com. v. Stockton, 5 T. B. 


359; 
Mc- 


Hence, in the absence of a 
statute relieving him from liability,®® or providing 
in terms or in effect that a right of action for a spe- 
cifie tort shall be against the person committing it,’° 
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Mon. 192; Owens v. Gatewood, 4 Bibb 
494, 

La.—Grabenheimer v. Budd, 40 La. 
Ann. 107,°3 S 724; State v. Budd, 39 
La. Ann.-232, 1 S 453; Frazier v. Par- 
sons, 24 La. Ann. 339; Pascal v. Du- 
cros, 8 Rob. 112, 41 AmD 294. 


Me.—Frothingham v. Maxim, 127 
Me. 58, 141 A 99; Kittredge v. Froth- 
ingham, 114 Me. 537, 96 A 1063; Kelley 
v. Tarbox, 102 Me. 119, 66 A 9; Nor- 
ton v. Nye, 56 Me. 211; Hamilton v. 
Goding, 55 Me. 419; Kendrick v. Smith, 
31 Me. 162; Dyer v. Woodbury, 24 Me. 
546; Harrington v. Fuller, 18 Me. 277, 
36 AmD 719; Bailey v. Hull, 16 Me. 
408; Norton v. White, 16 Me. 53; 
Adams v. Jewett, 10 Me. 426; Wil- 
liams College v. Balch, 9 Me. 74; Kid- 
der v. Parlin, 7 Me. 80; Green v. Low- 
ell, 3 Me. 373; Walker v. Foxcroft, 2 
Me. 270. 


Mass.—Parker v. Young, 188 Mass. 
600, 75 NE 98; Clapp v. Thomas, 7 
Allen 188; Robinson y. Ensign, 6 Gray 


300; King v. Rice, 12 Cush. 161; Cod- 
man v. Freeman, 3 Cush. 306; Good- 
now v. Willard, 5 Metc. 517; Sexton 


v. Nevers, 20 Pick. 451, 32 AmD 225; 
Knowlton v. Bartlett, 12-Pick. 2721; 
Campbell v. Phelps, 1 Pick. 62, 11 AmD 
139, 17 Mass. 244; Larned v. Allen, 
13 Mass. 295; Draper v. Arnotd, 12 
Mass. 449; Rice v. Hosmer, 12 Mass. 
127; Barnard v. Ward, 9 Mass. 269; 
Esty v. Chandler, 7 Mass. 464; Mar- 
shall v. Hosmer, 4 Mass. 60; Grinnell 
yv. Phillips, 1 Mass. 530. 


Mich.—Bostatter v. Hinchman, 243 
Mich. 589, 220 NW 775; Handy v. Clip- 
pert, 50 Mich. 355, 15 NW 507; Prosser 
v. Coots, 50 Mich. 262, 15 NW 448; 
Ackworth v. Kemp, Dougl. 40. 


Minn.—Kroll v. Moritz, 112 Minn. 
270, 127 NW 1120; Albrecht v. Long, 
25 Minn. 163. 


Miss.—Brown v. Weaver, 76 Miss. 
7, 23 S 388, 71 AmSR 512, 42 LRA 423; 
State v. Dalton, 69 Miss. 611, 10 S 578. 


Mo.—State v. Moore, 72 Mo. 285; 
State v. Moore, 19 Mo. 369, 61 AmD 
563;— Blunt v- peor Ss Mog VZ9% 
State v. Claudius, 1 Mo. A. 551. 


N. H.—Haley v. Thurston, 60 N. H. 
2044S ORIGers sve Chick,.— O9b aN. EL. O08 
Clough v. Monroe, 34 N. PSE: Moo- 
dy v. Mahurin, 4 INGET! 296; Morse v. 
Betton, 2 N. H. 184. 


N. Y.—James v. Gurley, 48 N. Y. 
163; Sheldon v. Paine, 10 N. Y. 398; 
Peo. v. Schuyler, 4 N. Y. 173; Colvin 


Ve ELolbroolk; e2° Ne V.l2Gaatieceisarb. 
475]; Shea v. Conant, 149 App. Div. 
583, 184 NYS 315, 3 NYCivProcNS 
220; Beyer v. Sigel, 75 App. Div. 83, 77 
NYS 1018 [aff 177 N. Y. 575, 69 NE 
1120]; McKinley v. Tucker, 59 Barb. 
93; Pond v. Leman, 45 Barb. 152; 
Stewart v. Wells, 6 Barb. 79; King v. 
Orser, 11 N. Y. Super. 431; Paddock v. 
Cameron, 8 Cow. 212; Gorham v. Gale, 


Le Cows T3955 11 (ee An Diao Sao OOn WiNa 
Brown, 6 Cow. 41; McIntyre v. Trum- 
bull; We Johns: os: 


N. C.—Sutton v. Williams, 199 N. C. 
546, 155 SE 160; Hanie v. Rice, 194 
N. C. 234, 139 SE 380, 198 N. C. 800, 
138 SH 165; McLean v. Buchanan, 
ete INKS HOr, 444; Martin v. Martin, 47 
Ni. -Cle2is'ay Tarkinton v. Hassell, 27 
N. 6. 359; Lyle va Wilson, 2'6) N. ‘GC: 
Paes Satterwhite v. Carson, 25 N. C. 
549. 


Okl.—McLain y. Arnold, 73 Okl. 52, 
174 P 568. 


[§ 194 


it is the general rule that a sheriff or constable is 
liable for the acts, defaults, or misconduct of the 
deputy done or committed in the performance of his 
official duties,’1 his liability in this respect extend- 


Pa.—Wilbur v. Strickland, 1 Rawle 
458; Wheeler v. Hambright, 9 Serg. 
& R. 390; Hazard v. Israel, 1 Binn. 
240, 2 AmD 438. 


S. C.—Jentry v. Hunt, 13 'S. (Cr Ee 
410; Teasdale v. Hart, 2 S.C. L. 173. 


Tenn.—Ivy v. Osborne, 152 Tenn. 
470, 279 SW 384; Love v. Bass, 145 
Tenn. 522, 238 Sw 94; Wiseman v. 
Bean, 2 Heisk. 390; Draper v. State, 1 


Head 262; Atkins v. Searborough, 9 
Humphr. 517; Estes v. Williams, 
Cooke 413. 


Tex.—Fox v. Cone, 118 Tex. 212, 13 
SW (2d) 65; King v. Brown, 100 Tex. 
109, 94 SW 328  [rew 41 Tex. Civ MAR 
588, 98 SW 1017]; Herring v. Patten, 
18 Tex. Civ.zA. 147, 44 SW 50; Tarver 
v. Carter, (Civ. A.) 42 SW 229; Luck 
v. Zapp, 1 Tex. Civ. A. 528, 21 SW 418. 


Vt.—Stimpson vy. Pierce, 42 Vt. 334; 
Seaver v. Pierce, 42 Vt. 325; Bradley 
v. Chamberlain, 31 Vt. 468; Newbury 
Bank v. Baldwin, 31 Vt. 311; Mason 
v. Ide, 30 Vt. 697; Abbott v. Kimball, 
LO Wits 5d1, 47 AmD 708; Wetherby v. 
Foster, 5 Vt. 136; Johnson v. Edson, 
2. Aik.--2.993 Smith Ve, Joiner; 1° Dx 
Chipm. 62, 


Va.—Allenbaugh v. Coakley, 75 Va. 
628; Sage v. Dickinson, 33 Gratt. (74 
Va.) 361; Mosby v. Mosby, 9 Gratt. 
(50 Va.) 584; Scott v. Tankersley, 10 
Leigh (37 Va.) 53L5 Develass.. 
Stumps, 5 Leigh (32 Va.) 392; Moore 
v. Dawney, 3 Hen. & M. (13 Va.) 127; 
James v. McCubbin, 2 Call (6 Va.) 


273; Armistead v. Marks, 1 Wash. (1 
Va.) 325; White v. Johnson, 1 Wash. 
(1 Va.) 159. See also Stowers v. 


Smith, 5 Munf. (19 Va.) 401 (where 
this rule was affirmed inferentially). 


Wash.—Coles v. McNamara, 131 
Wash. 377, 230 P 430; Young y. Long, 
124 Wash. 460, 214 P 821; Kusak vy. 
McCorkle, 100 Wash. 318, 170 P 1023. 


wie Va.—Lucas v. Locke, 11 W. Va. 


Wis.—Gebhardt v. 
428, 135 NW 860; 
40 Wis. 612; 
221, 


Eng.—Wright v. Child, L. R. 1 Exch. 
358; Smart v. Hutton, 8 A. & E. 568 
note, 35 ECL 734, 112 Reprint 954 
note; Gregory v. Cotterell, 5 E. & B. 
571, 85 BCL 571, 119 Reprint 593; 
Anonymous, Lofft. 81, 98 Reprint 543. 


Man.—Massey-Harris v. Mollond, 
15 Man. 364, 1 WestLR 424. 


Ont.—Holt v. Jarvis, Teves 190; 
Ross v. McMartin, 7 U. Cc. (ARS ahi 


Newfoundl.—Bennett v. Stephenson, 
4 Newfoundl. 444. 


{a] “An official act does not mean 
what the deputy might lawfully do in 
the execution of his office; if so, no 
action would ever lie against the 
sheriff for the misconduct of his dep- 
uty. It means, therefore, whatever is 
done under color or by virtue of his 
office.” Knowlton v. Bartlett, 1 Pick. 
(Mass.) 271, 274. 


[b] “The test as to whether the 
officer is acting by virtue of his of- 
fice, is whether he is armed with a 
valid writ, or has authority to make 
the arrest without a writ, under a 
statute.” Jones v. Van Bever, 164 Ky. 
80, 92, 174 SW 795 [quot Hanie v. 
Rice, 194 N. C. 234, 237, 139 SE 380, 
193 N. C. 800, 138 SE 165]. 


{c] Doctrine of respondeat superi- 


Holmes, 149 Wis. 
Sprague v. Brown, 
Cotton v. Marsh, 3 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing not only to acts of misfeasance but also to offi- 
cial nonfeasance;‘* and the fact that the deputy is 
mistaken as to the lawfulness of his act will not 


relieve the sheriff from liability.7* 


ticularly applicable to the acts of a special deputy 
appointed for a particular purpose.*+ 


It has been held 
that a sheriff is not liable for the defaults or miscon- 
duet of deputies or bailiffs who do not, act merely 
as his agents, but are in effect independent public 
officers,‘° unless, and only to the extent that, the 


Deputy as independent officer. 


statute renders them liable.7® 


Extent of liability. While at common law a sher- 
iff is liable for the acts of his deputy to the full 
amount of damage suffered,’ this lability may be 


limited by statute.*® 
[§ 195] b. Application of Rule. 


a sheriff or constable for the acts of his deputy ex- 


or does not make the sheriff liable for 
injury to a third person by the neg- 
ligent or wrongful acts of a convict 
while engaged in cleaning the jail un- 
der employment by the sheriff or his 
deputy, in the absence of negligence 
in the appointment of such subordi- 
nate or of failure properly to super- 
vise his acts. Langis v. Byrne, 222 
Ala. 183, 131 S 444. 


{d] In Arizona, under Civ. Code 
(1913) par 2538, declaring a sheriff re- 
sponsible for official acts of his dep- 
uty, so long as the deputy’s act is un- 
der color and by virtue of his office, 
the sheriff’s lack of knowledge that 
such act was about to be performed is 
immaterial. Miles v. Wright, 22 Ariz. 
73, 194 P 88, 12 ALR 970. 


Acts of deputy outside scope of of- 
ficial duties see infra § 196. 


72. Murrell v. Smith, 3 Dana (Ky.) 
462; Kelley v. Tarbox, 102 Me. 119, 
66 A 9; Whitney v. Farrar, 51 Me. 
418> Morse y. Betton,. 2, N. H.. 184; 
Wetherby v. Foster, 5 Vt. 136; Hutch- 
inson vy. Parkhurst, 1 Aik. (Vt.) 258. 
And see cases supra note 71. 


73. Reichman 'v. Harris, 252 Fed. 
371, 164 CCA 295; Rogers vy. Carroll, 
111 Ala. 610, 20 S 602. 


74. Love v. Bass, 145 Tenn. 522, 238 
Sw 94. 


75. See cases infra this note. 


{a] In Indiana under St. (1824) p 
129, making the sheriff of the county 
in which the seat of government is 
located the sheriff of the supreme 
court, such sheriff is not liable for the 
misconduct of sheriffs of other coun- 
ties in the execution of process di- 
rected to him, and which he sends to 
them with his mandate to execute the 
same, they being independent officers 
of their own counties elected by the 


people. McGruder v. Russell, 2 
Blackf. 18. 
[b] In Alberta and British Colum- 


bia it is held that a sheriff is not lia- 
ble for the negligent act of a bailiff 
or deputy not appointed by him. Hig- 
gins v. MacDonald, 39 B. C. 465, [1928] 
2 DomLR 839, [1928] 1 West Wkly 529 
{aff [1928] 4 DomLR 241, [1928] 3 
BAe NEA 1olewcreat North Ins. Co. 
~ moung, 11 Alta. L. 16 


{c] In Saskatchewan (1) it has 
been held that in that province the 
sheriff has no power to appoint a bail- 
iff, such appointment being made by 
the Lieutenant-Governor-in-Council, 
and hence that the sheriff is not per- 
sonally liable for a bailiff’s acts of 
negligence. DeZouche v. Cook, 13 
Sask. L. 227; Reum v. Rutherford, 10 
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The rule is par- 


[57 C.Jz]- 799 


tends to assaults committed while performing the 
duties of the office,*® false imprisonment or wrong- 
ful arrest,®° negligence in caring for and protecting 
prisoners in his ecustody,*! negligently allowing a 
prisoner to escape,®? injuries unlawfully or negli- 


gently inflicted while making lawful arrests** or 


wrongfully taking money or extorting illegal fees. 


Execution of process generally. 
stable is liable for his deputy’s failure to serve proc- 
ess,°° abuse of process,** a trespass committed in 


preventing the escape of persons arrested,** and 


5.35 


A sheriff or con- 


enforcing legal process,§8& and a wrongful arrest 


Return of process. 
liable for the deputy’s failure to return a writ,°° 


under a void warrant.®® 


A sheriff or constable is also 


making a premature return by reason of which the 


The liability of 
er®® return. 


Sask. L. 399, 37 DomLR 715, [1917] 3 
WestWkly 916. (2) But in a later 
case it was held that a sheriff has 
power to appoint a bailiff (Ross v. 
Fiset, 20 Sask. L. 553, [1926] 3 Dom 
LR 289, [1926] 2 WestWkly 422 [dis- 
appr Reum v. Rutherford, supra, on 
this point]), (3) and that where it is 
not shown that a bailiff was appointed 
by the Lieutenant-Governor-in-Coun- 
ceil, it will be presumed that he was 
appointed by the sheriff, so as to ren- 
der the sheriff liable for such bailiff’s 
negligence or misfeasance (Ross v. 
Fiset, supra). 5 


76. See cases infra this note. 


[a] In Connecticut, under the stat- 
ute a deputy sheriff is substantially 
an independent officer, and the liabili- 
ty of the sheriff for the deputy’s acts 
is limited to his “neglects and de- 
faults” to the injury of the parties to 
the suit. Coite v. Lynes, 33 Conn. 109 
(where, however, the court recognizes 
the common-law rule of liability). To 
ne effect Dayton v. Lynes, 30 Conn. 


77. Coles v. McNamara, 131 Wash. 
377, 230 P 430 


78. See DPI oY provisions. 


[a] In Washington under Reming- 
ton Comp. St. § 4160, a sheriff is lia- 
ble for the official acts of his deputy 
only to amount of his bond. Coles v. 
McNamara, 131 Wash. 377, 230 P 430. 


79. Edgin v. Talley, 169 Ark. 662, 
276 SW 591, 42 ALR 1194; Towle v. 
Matheus, 130 Cal. 574, 62 P 1064. 


80. King v. Gray, 189 Ala. 686, 66 S 
643; Ivy v. Osborne, 152 Tenn. 470, 
279 SW 384; Smart v. Hutton, 8 A. & 


E. 568 note, 35 ECL 734, 112 Reprint 
954 note (arrest of person under fieri 
facias). 


Under void warrant see infra text 
and note 89. 


81. Kusah v. McCorkle, 100 Wash. 
318, 170 P 1028, LRA1918C 1158. 


Palmer v. Hatch, 9 Johns. 
(N. Y.) 329; Wheeler v. Hambright, 
9 Serg. & R. (Pa.) 390. 


83. Johnson v. Williams, 111 Ky. 
289, 63 SW 759, 29 KyL 658, 98 Am 
SR 416, 54 LRA 220; King v. Brown, 
100 Tex. 109, 94 SW 328 [rev 41 Tex. 
Civ. A. 588, 93 SW 1017]; Crose v. St. 
John, 96 Wash. 216, 164 P 941, 


[a] Killing imnocent person.— 
Where a deputy sheriff, who was or- 
dered to arrest a certain criminal and 
to kill him if necessary, negligently 
shot plaintiff, thinking she was the 
criminal, the sheriff and his bondsmen 


party is damaged,®! and making a false®? or improp- 


are liable. Crose v. John, 96 Wash. 
216, 164 P 941. 


84. Brown v. Weaver, 76 Miss. 7, 
23 S 388, 71 AmSR 512, 42 LRA 423 
(shooting misdemeanant fleeing to es- 
cape after arrest). 


85. McIntyre v. Trumbull, 7 Johns. 


CN. TY.) 352 Sons. v. Perchard, 2 Esp. 
507, 170 Reprint 436. 


86. pee ere v. Carroll, 111 Ala. 610, 
20S 60 
[a] Cae of law on part of dep- 


uty.—The fact that the deputy be- 
lieved that the summons could not be 
served after the first day it was in his 
hands, because there was less than 
twenty days to intervene between the 
return term of court, is a mistake of 
law, which will not relieve the sheriff 
from liability for his failure to serve 
the summons. Rogers v. Carroll, 111 
Ala. 610, 20 S 602. 


87. Foley v. Martin, (Cal.) 71 P 
165; Jones v. Van Bever, 164 Ky. 80, 
174 SW 795, LRA1915E 172; Young 
v. Long, 124 ‘Wash. 460, 214 P 821. 


88. Prewitt v. Neal, Minor iyaues 
386; Peo. v. Schuyler, 4 INGRYS 


89. Elwell v. Reynolds, 6 K 
545, 51 P 578. i ra 


90. Me.—Green v. 
373. 


Mass.—Lawrence v. Rice, 12 Metc. 
535; Goodnow v. Willard, 5 ’Mete. 517. 


N. Y.—Corning v. Southland, 3 Hill 
552; Peo. v. Brown, 6 Cow. 41. 


Lowell, 3 Me. 


Tenn.—Clingman 
Humphr. 20. 


Wate Cone Bank v. Baldwin, 31 
31 a lis 


[a] Fact that deputy sheriff is 
general agent for collection of debt 
does not absolve him from his duties 
and liabilities as an officer, so as to 
relieve the sheriff from liability for 
his nonreturn of an execution on a 
judgment which he obtains on the 
debt. Clingman Vie Barrett, 6 
Humphr. (Tenn.) 20. 


‘91. Prosser v. Coots, 50 Mich. 262, 
15 NW 448. 


92. Kidder v. Parlin, 7 Me. 80; 
Clough v. Monroe, 34 N. H. 381; Hous- 
er v. Hampton, 29 N. C. 333. 


[a] Ignorance of deputy does not 
excuse the sheriff if the return is in 


Vv. Barrett, 6 


fact false. Houser v. Hampton, 29 N. 
C. 333. 
93. Prosser v. Coots, 50 Mich. 262, 


15 NW 448. 
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. levy on or other taking of property, and sale 

thereof. The deputy’s failure to make a levy accord- 
ing to the mandate of a writ is a default for which 
the sheriff or constable is liable,®* unless such fail- 
ure is justified;®® and liability also attaches to the 
deputy’s failure on receiving an execution to make 
a demand on attaching officer so as to fix his labil- 
ity,°® making a wrongful levy on or other taking of 
property under color of legal process,®* taking pos- 
sessicn of goods under a void execution, 
an attachment,®® failure to sell goods levied on, giv- 
ing erroneous information as to the place of sale,” a 


94. Adams v. Jewett, 10 Me. 426; 
Green v. Lowell, 3 Me. 373; Barnard 
v. Ward, 9 Mass. 269; Haley v. Thurs- 
ton, 60 N. H. 204; Wetherby v. Foster, 
5 Vitel siOs 


95. Lambard v. Pike, 33 Me. 141; 
Albee v. Ward, 8 Mass. 79. 


[a] Where property not subject to 
levy.—A sheriff is not liable for fail- 
ure of his deputy to make an attach- 
ment of land in which defendant has 
no attachable interest. Lambard v. 
Pike, 33 Me. 141. 


[b] Where execution misrecited 
recognizance upon which it was is- 
sued, the sheriff was not liable for 
the deputy’s failure to serve it. Al- 
bee v. Ward, 8 Mass. 79. 


96. Kelley v. Tarbox, 102 Me. 119, 
66 A 9. 


97. U. S.—Lawrence v. Sherman, 
14 F. Cas. No. 8,144, 2 McLean 488. 


Kan.—Frankhouser y. Cannon, 
Kan 625,32 P i379: 


SY eetea v. Stockton, 5 T. B. Mon. 


A La.—Frazier v. Parsons, 24 La. Ann. 
39. ; 


Me.—Hamilton v. Goding, 55 Me. 
419; Harrington vy. Fuller, 18 Me. 277, 
36 AmD 719. 


Mich.—Handy v. Clippert, 50 Mich. 
355, 15 NW 507. 


Minn.—Kroll v. Moritz, 
270, 127 NW 1120. 


Mo.—State v. Moore, 19 Mo. 369, 61 
AmD 568. 
N. H.—Rider v. Chick, 59 N. H. 50. 


Y.—Waterbury v. Westervelt, 9 
598; Pond v. Leman, 45 Barb. 
King v. Orser, 11 N. Y. Super. 


50 


112 Minn. 


N. 
N. Y. 
152; 
431. 


N. C.—Satterwhite v. Carson, 25 N. 
©, (549: 


Pa.—Hazard v. Israel, 1 Binn. 240, 
2 AmD 438. 


Ss. C.—Jentry v. Hunt, 13 S. Cc. L. 
410. 


Tenn.—Estes v. Williams, 
413. 


Vt.—Lyman v. Holmes, 88 Vt. 431, 
92 A 829. 


Va.—James v. McCubbin, 2 Call (6 
Va.) 273: 


Wash.—Young v. Long, 124 Wash. 
460, 214 P 821. 


Wis.—Sprague v. Brown, 
2. 


Cooke 


40 Wis. 


Eng.—Sanderson v. Baker, 3 Wils. 
309, 95 Reprint 1072. 

Ont.—Holt v. Jarvis, Draper 190. 

[a] Seizing exempt property. 
Handy v. Clippert, 50 Mich. 355, 15 
NW 507; State v. Moore, 19 Mo. 369, 
61 AmD 563. 
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®S yeleasing 


[b] Seizing property of wrong per- 
son.—Jones v. Simmons, 115 Kan. 
505, 223 P 284; Frankhouser v. Can- 


non. b0rKank620, 9382 P3719 Com. vv. 
Stockton, 5 T. B. Mon. (Ky.) 192; Har- 
rington v. Fuller, 18 Me. 277, 36 AmD 
719; Kroll v. Moritz, 112 Minn. 270, 
127 NW 1120; Pond v. Leman, 45 Barb. 
(N. Y.) 152; Satterwhite v. Carson, 

. 549; Hazard v. Israel, 1 Binn. 
(Pa.) 240, 2 AmD 438; Wilbur v. 
Strickland, 1 Rawle .(Pa.) 458; Jen- 
trys Ve Elunt, 03 SMC tos 420" “iymen 
v. Holmes, 88 Vt. 431, 92 A 829; Young 
v. Long, 124 Wash. 460, 214 P 821; 
Sprague v. Brown, 40 Wis. 612; San- 
derson v. Baker, 3 Wils. 309, 95 Re- 
print 1072. 


[ce] It is not necessary that there 
should be actual process under which 
the deputy is acting. Holt v. Jarvis, 
Draper (Ont.) 190. 


[d] Levy by one deputy on goods 
in possession of another.—Where one 
deputy sheriff attaches goods, and an- 
other deputy of the same sheriff at- 
taches and takes the same goods out 
of his possession by virtue of another 
precept against the same debtor, the 
sheriff will be liable to the first dep- 
uty therefor. Walker y. Foxcroft, 2 
Me. 270. 


[e] Personal presence of sheriff 
when goods are wrongfully taken by 
a deputy is not necessary to render 
him liable. King v. Orser, 11 N. Y. 
Super. 431. 


[f] Proof that sheriff directed, 
sanctioned, or ratified the act of the 
deputy is not necessary. Pond v. Le- 
man, 45 Barb. (N. Y.) 152. Compare 
Tower v. Wilson, 3 Cai. (N. Y.) 174 
(holding that a trespass is not volun- 
tary in a sheriff so as to make him 
liable for the act of his deputy, in 
levying on the wrong property, with- 
out the sheriff’s knowledge). 


98. Stephens v. Head, 138 Ala. 455, 
85 S 565. 


99. Neff v. Redmond, 54 Cal. A. 757, 
202 P 925. 


1. Clute v. Goodell, 5 F. Cas. No. 
2,911, 2 McLean 1983. 


2. State v. Moore, 72 Mo. 285. 


[a] Thus, where a sheriff's sale 
was advertised to be held at A, and 
the deputy informed plaintiff's attor- 
ney that it was to be held at B, in 
consequence of which the attorney did 
not attend at the former place, and 
the property was sacrificed, the sher- 
iff was responsible for the loss. State 
v. Moore, 72 Mo. 285. 


3. Lawrence v. Sherman, 14 F. Cas. 
No. 8,144, 2 McLean 488. 


4 Wright v. Child, L. R. 1 Exch. 
858 (in the case at bar the interfer- 
ence of the debtor did not make the 
officer his agent, and the sheriff was 
not relieved from his liability in re- 
spect of the negligent conduct of his 
officer in conducting the sale). 


1 


[§ 195 


sale of property under a defective execution,’ and 
the improper conduct of a sale.* 

Collection, custody, and disposition of money or 
property. A sheriff or constable is liable for the 
defaults or negligence of the deputy with respect to 
the care of property in his official custody,’ loss 
through the deputy’s negligence of property levied 
on by him and in his possession,® the release of prop- 
erty upon an invalid claim of exemption,’ failure 
or refusal of the deputy to pay over money collected 
by him,* or to apply money received from sales of 
property attached to the satisfaction of executions 


5. Me.—Morton v. White, 16 Me. 


Bio. 
ing ie a v. Cooper, 15 Mass. 


Miss.—State v. Dalton, 69 Miss. 611, 
LOS £5'TS oe a 


N. H.—Eastman v. Judkins, 59 N. 
H. 576; Morse v. Betton, 2 N. H. 184. 
Vt.—Buek vi, Ashley, 87. Vt..4755 


Johnson v. Edson, 2 Aik. 299. 


{a] Sheriff not liable for loss not 
caused by want of ordinary care.— 
Eastman v. Judkins, 59 N. H. 576. 


6. Buck v. Ashley, 37 Vt. 475; Ben- 
nett v. Stephenson, 4 Newfoundl. 444. 


7 Sage v. Dickinson, 33 Gratt. (74 
‘Viaie)s Sots 


ne Ala.—Hill v. Fitzpatrick, 6 Ala. 


Ga.—Matthis v. Pollard, 3 Ga. 1; In 
re Stephens, 1 Ga. 584. 


Ky.—James v. Yates, 3 Metc. 343. 
Me.—Norton v. Nye, 56 Me. 211. 


Mass.—Hammond v. Root, 15 Gray 
516; Weston vy. Ames, 10 Metc. 244; 
Mansfield v. Sumner, 6 Mete. 94; 
Knowlton v. Bartlett, 1 Pick. 271; 
Larned v. Allen, 13 Mass. 295; Esty 
v. Chandler, 7 Mass. 464. 


aan H.—Moody v. Mahurin, 4 N. H. 


N. Y.—James vy. Gurley, 48 N. Y. 
163; Walden v. Davison, 15 Wend. 
575; Peo. v. Dunning, 1 Wend. 16; 
Tuttle v. Love, 7 Johns. 470. 


Tenn.—Draper v. State, 1 Head 262. 
Vt.—Stimpson vy. Pierce, 42 Vt. 334. 


Va.—Miller v. Jones, 9 Gratt. (50 
Va.) 584; Tyree v. Donnally, 9 Gratt. 
(50 Va.) 64; Douglass v. Stumps, 5 
Leigh (32 Va.) 392. : 


[a]. Where claim against deputy is 
turned in to him in payment of a 
claim placed in his hands for collee- 
tion the sheriff may be held liable for 
the amount. Draper v. State, 1 Head 
(Tenn.) 262.° 


{b] Sheriff liable, although money 
collected under execution directed to 
sheriff of another county.—Walden vy. 
Davison, 15 Wend. (N. Y.) 575. 


[c] Sale on partition by plaintiff’s 
attorney.—If the lands decreed to be 
sold in a partition suit are sold, and 
the whole transaction connected with 
the sale carried on by plaintiff’s at- 
torney with the assent of the sheriff, 
he will be deemed to be the sheriff’s 
agent, and the sheriff will be held ac- 
countable for all moneys received by 
the attorney in the transactions. Van 
Teese v. Van Tassel, 31 Barb. (N. Y.) 


{d] Sheriff cannot take advantage 
of defect in process under which the 
deputy received the money, where 
such process is merely erroneous or 
irregular and not void. James v. Gur- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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issued on judgments obtained by the attaching cred- 
itors.° Where a deputy sheriff receives an execu- 
tion commanding, not his principal, but the sheriff 
of another county, to make the money for which 
the process issues, and proceeds to collect the mon- 
ey, he becomes possessed of it under color or by vir- 
tue of his office, and the sheriff is liable to plaintiff 
therefor.t° A sheriff has also been held liable for 
money paid into the hands of a clerk in his office 
who embezzled it.11 : 


Taking insufficient bond or security. Where a 
deputy takes insufficient bail,1? or.an insufficient 
bond in replevin,'* the sheriff is liable to the person 
injured thereby. 

[§ 196] 2. Acts outside Scope of Official Duties? 
—a. Rule Stated. A sheriff or constable is not lia- 
ble for the acts of his deputy outside of the scope 
of his official duties,+® or for the deputy’s neglect 
of any act or duty which the law does not require 
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him officially to perform.1® So where a sheriff de- 
livered a fieri facias to a deputy sheriff, with writ- 
ten directions to make a levy and await further or- 
ders from the execution plaintiff, thereby severing 
the relation of principal and deputy, and making 
the deputy plaintiff’s agent, the sheriff was not an- 
swerable for the deputy’s subsequent acts or de- 
faults;!7 and it has been held that the fact that 
an unofficial act was done by the deputy sheriff 
in the belief that it was within his official power, 
and that the sheriff, on being informed of it, ap- 
proved it, and afterward acted on it, in the same 
belief, will not render the latter liable,t® although, 
on the other hand, it has been held that the sher- 
iff is liable where he ratifies the deputy’s act.1® 
Neither can a sheriff be held lable for the breach 
of an unofficial or unauthorized contract made by 
his deputy.?° 


[§ 197] b. Application of Rule. Under the rule 


eu _ eS ak Peo. v. Dunning, 1; 462; Harriman vy. Wilkins, 20 Me. 93. ey PIG G per A 152 Tenn. 
Tend. (N. Y.) 16. ; F £ fecal . See Brower v. Wat- 
14. Authority of deputies see su-| oon’ “146 Tenn. 626, 244 SW 362, 26 


[e] Where two deputies concerned. 


«| pra §§ 127-129. 
—The fact that the levy of a fieri 


U. S.—Tate v. Baugh, 264 Fed. 


ALR 991 (where wrongful act while 
sheriff was making an arrest was 


facias was made by one deputy, and 
the return on venditioni exponas by 
another, does not impair the right of 
the execution plaintiff to subject the 
sheriff for the money returned on the 
venditioni exponas. Tyree v. Donnal- 
ly, 9 Gratt. (50 Va.) 64. 


{f] Claim of property of third per- 
son.—In an action against a sheriff 
for the default of his deputy in not 
paying money paid to him on an exe- 
cution which he returned satisfied, 
and on which he sold chattels alleged 
by him in his return to have been the 
property of the execution debtor, the 
sheriff cannot defend by evidence 
tending to show that such chattels 
were the property of a third person 
who forbade the sale thereof, and di- 
rected a suit to be brought against the 
deputy for a trespass, without evi- 
dence that such suit was commenced 
and a judgment recovered against the 


deputy. Weston v. Ames, 10 Metc. 
(Mass.) 244. 
{g] Measure of liability where 


goods sold.—Where the sheriff’s dep- 
uty, at the suit of plaintiff, had at- 
tached and sold on execution certain 
property, and then died before com- 
pleting his return, the sheriff was en- 
titled to show the actual proceeds and 
expenses of the sale, and, the proceed- 
ings appearing to have been in good 
faith, was liable to plaintiff only for 
the actual amount remaining in his 


hands. Lovett v. Pike, 41 Me. 340, 66 
AmD 248. 
{h] In Iowa, under the direct pro- 


visions of Code § 510, making a sher- 
iff responsible for the acts of his dep- 
uties, a sheriff is liable for a dep- 
uty’s failure to turn over to the clerk 
of the court money paid to him in gar- 
nishment proceedings. Gutschenritter 
v. Whitmore, 158 Iowa 252, 139 NW 
567. 

9. New Hampshire Sav. Bank v. 
Varnum, 1 Metc. (Mass.) 34. ; 

10. Walden v. Davison, 15 Wend. 
CNULY. ), SiZ5. 

11. Abercrombie v. Marshall, 2 S. 
C. L. 90 [foll Carlin v. Kerr, 2S. C. L. 
112] (this was held true, although the 
clerk might not have been authorized 
to receive the money). 


°12. Young v. Hosmer, 11 Mass. 89; 
Teasdale v. Hart, 2S. C. L. 173. 


13. 


Ss. 
Murrell v. Smith, 3 Dana (Ky.)’L. 164. 


15. 
92. 


Ala.—Wise v. Curl, 177 Ala. 324, 58 
S 286. 


Ark.—Usrey v. Yarnell, 181 Ark. 
804, 27 SW (2d) 988. 

Cal.—Filarski v. Covey, 75 Cal. A. 
3538, 242 P 874; Neff v. Redmond, 54 
Cal. A. 757, 202 P 925. 


Colo.—Peo. v. Beach, 49 Colo. 516, 
113 P 513, 37 LRANS 873; Barton v. 
Continental Oil Co., 5 Colo. A. 341, 38 
ro 2 

Ga.—Odom v. Gill, 59 Ga. 180; Reyn- 
olds v. Dale, 33 Ga. 585. 


Ind.—Lewark v. Carter, 117 Ind. 206,. 


20 NE 119, 10 AmSR 40, 3 LRA 440. 


Iowa.—Chapin v. Pinkerton, 
Iowa 236, 12 NW 282. 


Ky.—Hogeg v. Lorenz, 234 Ky. 751, 
29 SW (2d) 17; Jones v. Van Bever, 
164 Ky. 80, 174 SW 795, LRA1915E 
172; Com. v. Hurt, 64 SW 911, 65 SW 
610, 28 KyL 1171. 


La.—Sanders v. Humphries, 143 La. 
8, 78 S 168; McVea v. Day, 6 La. A. 
382. 

Me.—Dyer v. Tilton, 71 Me. 413; 
Smith v. Berry, 37 Me. 298; Kendrick 
v. Smith, 31 Me. 162; Harrington v. 
Fuller, 18 Me. 277, 36 AmD 719. 

Mass.—Davis v. Smith, 130 Mass. 
113; Hammond v. Root, 15 Gray 516; 
Tobey v. Leonard, 15 Mass. 200; Bond 
v. Ward, 7 Mass. 123, 5 AmD 28. 

Mich.—Bostatter v. Hinchman, 243 
Mich. 589, 220 NW 775. 

Minn.—Dorr v. Mickley, 
20. 

Mo.—State v. Moore, 19 Mo. 369, 61 
AmD 563. 

N. Y.—Beyer v. Sigel, 75 App. Div. 
SoC TUN YS) LONG Fetie i ideNaweny aol.) 
mem, 69 NE 1120 mem]; Moulton v. 
Norton, 5 Barb. 286; Gorham v. Gale, 
7 Cow. 739, 17 AmD 549. 


N. C.—Hanie v. Rice, 194 N. C. 234, 
139 SE 380, 193 N. C. 800, 188 SE 165. 

Okl.—McLain v. Arnold, 73 Okl. 52, 
174 P 563. 

Pa.—Miller v. Heck, 9 Watts 439; 
Munis v. Oliver, 24 Pa. Super. 64; Wal- 
ter v. Jenkins, 10 Pa. Dist. & Co. 186. 


C.—Chiles v. Holloway, 15 S. C. 


58 


16 Minn. 


committed by his son, who was not a 
deputy and was not acting in or by 
color of authority). 


Tex.—Moore v. Jarrett, 10 Tex. 201; 
Brown v. Wallis, (Civ. A.) 101. SW 
1068 [aff 100 Tex. 546, 101 SW 1070, 


12 LRANS 1019]; Maddox v. Hud- 
oe 81 Tex. Civ. A. 291, 72° ‘Siw 


Vt.—Cowdery v. Smith, 50 Vt. 235. 


Eng.—Cook v. Palmer, 6 B. & C. 
739, 13 ECL 331, 108 Reprint 623. 


Ont.—Lowes v. Jarvis, 5 U. C. Q. B. 
Ons. 134s 


[a] Authority of deputy must be 
made to appear in order to charge the 
sheriff. Lowes v. Jarvis, 5 U. C. Q. 
B. O. S. (Ont.) 134 (holding that in 
the case at bar such authority did not 
sufficiently appear), 


16. Harrington v. 
277, 36 AmD 719. 


17. Mickles v. Hart, 1 Den. (N. Y.) 
548 (if plaintiff wished to restore the 
liability of the sheriff he must give 
him notice and directions to the dep- 
uty were not sufficient). 


Fuller, 18 Me. 


18. Dorr v. Mickley, 16 Minn. 20. 

19. Blair v. Flack, 62 Hun 509, 17 
NYS 64. 

{[a]_ Illustration.—Where a deputy 


agreed with a claimant of attached 
property to substitute money for the 
property as security for any judgment 
which might be recovered, and the 
sheriff ratified the deputy’s act by re- 
ceiving the money, he is precluded 
from denying the competency of the 
deputy to make the agreement, even 
if it was not within the latter’s pow- 
er. Blair v. Flack, 62 Hun 509, 17 
NYS 64. 


[b] Sheriff's execution of deed on 
a sale of lands made by his deputy 
will not operate to affirm the irregu- 
lar acts of his deputy, and make them 
his own _ official acts. Gorham v. 
eas: Cow. GN Ys) P89, Sle Aa, 


20. 
3073 
Tomlinson v. Wheeler, 
194. 


Hunt v. Hill, 101 Vt. 311, 143 A 
Weatherby v. Foster, 5 Vt. 136; 
1 Aik. (Vt.) 


Authority of deputy to bind sheriff 
Ooh eee vehbek see supra §. 127; infra § 


802 [57 C.J.] 
above stated! the sheriff is not lable for failure of 
a deputy, who has undertaken to secure an alias 
execution, to secure the same in time to be ayvail- 
able,?” failure to record the levy of an execution,”® 
failure to turn over money not received by the dep- 
uty in the line of his official duties,?* acceptance of 
service of a notice of a claim to property levied on,”® 
executing an order of a justice of the peace for the 
removal of an obstruction in a town way or private 
way,’* a wrongful arrest by his deputy without a 
warrant for an offense not committed in his pres- 
ence,*" or an injury inflicted by the deputy while 
making such arrest,?® or the killing of a person by 
a deputy holding a warrant for arrest, but before 
announcing that he held a warrant;*® and it has 
been held that a deputy who, while fleeing from a 
person whom he is called to arrest, shot and killed 
one of his own party, was not acting within his offi- 
cial authority so as to make the sheriff liable,*° 
unless, of course, the latter was present, aiding and 
abetting the act.?1_ So, where a special deputy, with- 
out the knowledge or direction of the sheriff, volun- 
tarily procured a “John Doe” warrant and, in at- 
tempting to make an arrest, shot a bystander, the 
sheriff was not liable.2? It has also been held that 


21. See supra § 196. 
22. Cowdery v. Smith, 50 Vt. 235. | fot 
23. Tobey v. Leonard, 15 Mass. 200 25. 
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the sheriff was not responsible there- 
Chiles v. Holloway, 15 S. Cc. L. 
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where a sheriff: was not present when his deputies 
killed a person in the execution of a writ, and they 
acted, in the killing, on their own initiative, the lia- 
bility of the sheriff, if any, could not be enforced 
in an action for wrongful death.*? The representa- 
tions of a deputy sheriff at an execution sale that 
the title to the property is clear and all right, made 
under the belief that they are true, will not bind 
the sheriff so as to render him liable to the purchaser 
for failure of title.*# So, where under the law the 
sheriff has nothing to do with the collection of taxes 
until executions have been issued and delivered to 
him, he is not lable for taxes collected of a deputy 
before the issuance and delivery of execution, where 
such deputy embezzles the money so collected.** 
Other cases illustrating the rule that a sheriff or 
constable is not liable for the acts of a deputy out- 
side the line of his official-duties?® appear in the 
note.*7 


[§ 198] 3. Acts of De Facto Deputies.*® A sher- 
iff or constable is generally held liable for the official 
misconduct, defaults, ete., of a person whom he has 
held out as his deputy,?® and who has acted as a 
deputy,*® with the consent of the sheriff or consta- 


ler v. Heck, 9 Watts (Pa.) 439. 


[b] Service of distress warrant.— 
Where the statute treats the landlord 
58 Iowa 


(such failure was not a violation of 
official duty). 

24. Cal.—Neff v. Redmond, 54 Cal. 
A. 757, 202 P 925. 


Ga.—Odom v. Gill, 59 Ga. 180. 


Mass.——Hammond y. Root, 15 Gray 
516. 


Ss. C.—Chiles v. Holloway, 15 S. C. 
L. 164. 


Eng.—Cook v. Palmer, 6 B. & C. 739, 
13 ECL 331, 108 Reprint 623. 


[a] Illustrations.—(1) A deputy 
sheriff was not acting within the 
scope of his authority in agreeing to 
become custodian of certain moneys 
to be paid to him under the agreement 
whereby the attachment was released, 
and the sheriff was not liable where 
the deputy disappeared without ac- 
counting for the money received by 
him. Neff v. Redmond, 54 Cal. A. 757, 
202 P 925. (2) In such case the sher- 
iff was not estopped to deny that the 
deputy had authority from him to be- 
come custodian of the fund in ques- 
tion merely by reason of payment of 
the money to the deputy in the sher- 
iff’s office, under Civ. Code, § 2300, re- 
lating to ostensible agency. Neff v. 
Redmond, supra. 


[b] Money paid over and subse- 
quently lent to deputy.—The sheriff 
is not liable for money collected on 
execution by his deputy, and paid to 
plaintiff’s attorney, and then lent by 
the latter to the deputy. Odom v. 
Gill, 59 Ga. 180. 


[c] Receipt of notes in satisfac- 
tion.— Where a deputy sheriff receiv- 
ed from defendant in execution notes 
of other persons in full satisfaction 
of such writ, the sheriff was not re- 
sponsible as for money collected, as 
such transaction was not within the 
sphere of the duties of such deputy, 
and bound no one except himself. 
Reynolds v. Dale, 33 Ga. 585. 

[d] Where no execution had been 


lodged in sheriff’s office at the time 
when the deputy received the money 


Chapin v. Pinkerton, 
236, 12 NW 282. 


26. Davis v. Smith, 130 Mass. 113 
(power of the justice to order such 
removal is not judicial and the sheriff 
or deputy is not bound in his official 
capacity to execute it). 


27. 
174 SW 795, LRAI1915E 172; 
v. Hudgeons, 31 Tex. Civ. A. 
SW 414. 


28. Brown v. Wallis, (Tex. Civ. A. 
1906) 101 SW 1068 [aff 100 Tex. 546, 
101 SW 1070, 12 LRANS 1019] (no 
power to act under such circumstanc- 
es can be implied in the appointment). 


[a] Deputy must have authority to 
make arrest in order to render the 
sheriff liable. King v. Brown, 100 
Tex. 109, 94 SW 328 [rev 41 Tex. Civ. 
A. 588, 938 SW 1017]. 


29. Tate v. Baugh, 264 Fed. 892. 


30. McLain v. Arnold, 73 Okl. 52, 
174 P 563. 


Jones v. Van Bever, 164 Ky. 80, 
Maddox 
29 whe 


31. Jordan v. Neer, 34 Okl. 400, 125 
Pagh7. 
32. Hanie v. Rice, 194 N. C. 234, 


ae SE 380, 193 N. C. 800, 138 SE 
165. 


33. 
S 286. 


34. Lewark v. Carter, 117 Ind. 206, 
20 NE 119, 10 AmSR 40, 8 LRA 440. 


35. Dillon County v. Lane, 114 S. 
C. 494, 104 SE 184. 


36. See supra § 196. 
37. See cases infra this note. 


[a] Special delivery of writ to dep- 
uty.—Where .an execution creditor 
placed an execution in the hands of a 
deputy constable for the single object 
of procuring his signature to a pre- 
viously prepared special deputation, 
the delivery was special, and not for 
the purpose of official action, and the 
constable was not liable for the fail- 
Mil- 


Wise v. Curl, 177 Ala. 324, 58 


use of such deputy to return it. 


as the party conducting distress pro- 
ceedings and the. officer serving the 
warrant as simply aiding him, a sher- 
iff is not liable for the acts of his dep- 
uties in serving distress warrants. 
Moulton v. Norton, 5 Barb. (N. Y.) 
eerie a? v. Jenkins, 10 Pa. Dist. & 
oO. : 


[c] Negligence in operating auto- 
mobile.—(1) A sheriff is not liable for 
damages resulting from a deputy’s 
negligence in operating an automobile 
while proceeding to a place where he 
expected to arrest escaped prisoners. 
Usrey v. Yarnell, 181 Ark. 804, 27 SW 
(2d) 988. (2) A sheriff has no duty 
to call judges or magistrates to come 
to court and a deputy calling magis- 
trate was not acting in his line of 
duty, so as to render sheriff liable for 
negligent injuries inflicted in driving 
an automobile, for the purpose of per- 
forming such unofficial act. Filarski 
v. Covey, 75 Cal. A. 353, 242 P 874. 
(3) Traveling or going to a place for 
the performance of an official act by 
a deputy sheriff is not a part of the 
official act, and hence an injury caused 
by his negligent operation of an au- 
tomobile while driving to a _ place 
where he was needed does not make 
the sheriff liable. McVea vy. Day, 6 
La. A. 382. 


38. De facto deputies: 
Generally see supra § 101. 
Authority see supra § 132. 


39. McCoy v. Key, 155 Miss. 64, 123 
S 873; Pickens v. McNutt, 20 Miss. 
651. But see infra text and note 45. 


40. Ala.—Mathis v. Carpenter, 95 
Ala. 156, 10 S 341, 36 AmSR 187. 


Rae pe re v. Farquar, 2 Blackf. 


Ky.—Mann v. Martin, 82 Ky. 242. 


Miss.—McCoy v. Key, 155 Miss. 64, 
123 S 873; Dean v. Brannon, 139 Miss. 
312, 104 S 173; Pickens v. McNutt, 20 
Miss. 651. 


soe a v. Bean, 2 Heisk. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ble,*! and has been generally reputed to be such,*? 
although such person may not have been legally 
appointed a deputy,*? or may not have qualified in 
the manner required by statute.44 


Contrary rule. In some jurisdictions it has been 
held that a sheriff is not liable for the wrongful 
acts of a person claiming to act as his deputy, but 
that the authority to act as such deputy must be 
established by producing a written appointment.*® 


[§ 199] 4. Acts Done after Termination of Office 
—a. Termination of Deputy’s Incumbency. Where 
a deputy ceases to be such, as by removal, expiration 
of term, or otherwise,*® the sheriff is liable for his 
subsequent acts in connection with the execution of 
process which he had begun to execute while in of- 
fice;** but the sheriff is not liable for any acts of 
the former deputy in connection with new business 
which he has assumed to undertake after ceasing to 
be deputy.# 


{§ 200] b. Termination of Sheriff’s Incumbency. 
Where a sheriff, while in office, places process in 
the hands of his deputy for execution, he is liable 
for the official misfeasance or nonfeasance of the 
deputy in relation to such process, although the 
act or omission complained of does not occur until 
after the sheriff has gone out of office,*® and the 
deputy has become the deputy of his successor.®° 
So it has been held that although his term of office 
has expired, and he has made a final settlement with 
his deputy, a sheriff is liable for the deputy’s de- 
fault in withdrawing from a bank, continuing sol- 
vent, public money necessary to pay checks given 
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to the holder of orders.51 


[§ 201] 5. Acts of Deputy of Predecessor. A 
sheriff is not responsible for the acts or omissions 
of the deputy of his predecessor with relation to 
process placed in his hands for execution by the 
old sheriff,°? although the new sheriff has appointed 
the same person his own deputy,®* and the acts or 
omissions complained of did not occur until after 
the new sheriff had gone into office.°4 


[§ 202] 6. Acts of Deputy Nominated by Credi- 
tor. It has been held that the mere fact that a 
special deputy to execute certain process was ap- 
pointed by the sheriff on the nomination of the cred- 
itor does not relieve the sheriff from liability to 
the creditor for the misconduct or neglect of such 
deputy,°® unless there was collusion or a want of 
good faith in making the nomination.®® So it has 
been held that the sheriff is not relieved from lia- 
bility for the default of a deputy levying an attach- 
ment because the deputy was appointed for the pur- 
pose at the request of plaintiff in attachment.®? 


[$ 203] 7. Directions to Deputy as Affecting Li- 
ability of Sheriff.°° Where plaintiff in a writ gives 
instructions to a deputy sheriff as to its execution, 
and such instructions are followed, the sheriff is 
discharged from liability for the deputy’s acts on 
the ground that plaintiff has made the deputy his 
agent,°® and the same is true where the deputy acts 
under the instructions of the attorney of such par- 
ty;®° but the mere fact that plaintiff has given in- 
structions to a deputy does not affect the liability 
of the sheriff for the deputy’s acts where the deputy 


41. Bosley v. Farquar, 2 Blackf. 48. Edmunds v. Barton, 31 N. Y.;|61 Miss. 90 (holding that a sheriff is 
(ind.) on iat eee mee 495. not re beung for the ete 
242; McCoy v. Key iss. B __ 4; . . a Special deputy selected by plaintiff). 
G S7a- Pictens v. "McNutt, 30 Miss. 49. Ala.—Hill v. Fitzpatrick, 6 Ala. 

651: Horne v. Allen, 27 N. CG. 36. 14. 58. Effect of directions of party 
‘ 4 Mass.—Larned v. Allen, 13 Mass. neo ooruey generally see supra §§ 
[a] Written Gopntes oe Bes 5. ae 

not be shown (Horne v en 59. Ky.—Samuel v. Com., 6 T. B. 

36: Buchanan v. McIntosh, 24 N. C. tok H.—Morse v. Betton, 2 N. H.|yron’ 173, 

53), (2) even when the statute i ° a ees aa ott 

quires the appointment of a deputy __ a4 . F ass.—Wrig Vi itis; llen 

sheriff to be in writing (McCoy v. Key, Vt.—Stimpson v. Pierce, 42 Vt. 334; 191; Hammond v. Root, 15 Gray 516. 


155 Miss. 64, 123 S 873; Dean v. Bran- 
on, 139 Miss. 312, 104 § 173). But 


Coburn v. Chamberlin, 31 Vt. 326. 
Va.—Douglass v. Stumps, 5 Leigh 


N. H.—Stevens v. Colby, 46 N. H. 


see infra text and note 45. 


42. Holt v. Jarvis, Draper (Ont.) 
190 (to charge a Sheriff with the acts 
of his deputy done colore officii, it is 
enough to prove the authority of such 
deputy by general reputation). 


43. Bosley v. Farquar, 2 Blackf. 
(Ind.) 61; Mann v. Martin, 82 Ky. 
242; Pickens v. McNutt, 20 Miss. 651. 


95 Ala. 


Mathis v. Carpenter, 
Pickens 


156. ‘10 S 341, 36 AmSR 187; 
v. McNutt, 20 Miss. 651. 


45. Curtis v. Fay, 37 Barb. (N. Y.) 
64. 

46. See supra § 97. 

47. Buck v. Kimball, 75 Me. 440; 


Lambard v. Fowler, 25 Me. 308; Mor- 
ton v. White, 16 Me. 53; Morse v. Bet- 
ton, 2 N. H. 184; Ross v. Campbell, 
19 Hun (N. Y.) 615; Coburn v. Cham- 
berlin, 31 Vt. 326. 


[a] Deputy sheriff who has gone 
out of office may waive demand on 
him for attached property in his pos- 
session by the officer holding the exe- 
cution, so that the sheriff will be li- 
able for his neglect to deliver the 
property notwithstanding the lack of 
a demand. Morton v. White, 16 Me. 
53. 


(32 Va.) 392 (sheriff holding over 
after expiration of commission). 


Ont.—Ross v. McMartin, 7 U. C. Q. 
A Sy ley 


50. Stimpson vy. Pierce, 42 Vt. 334. 


51. Arnold v. Hawkins, 79 W. Va. 
205, 90 SE 678. 


52. Hamilton vy. Vail, 2 Metc. (Ky.) 
511; Barden v. Douglass, 71 Me. 400; 
Wilton Mfg. Co. v. Butler, 34 Me. 431; 
Pillsbury v. Small, 19 Me. 435. 


53. Hamilton v. Vail,.2 Metc. (Ky.) 
511; Wilton Mfg. Co. v. Butler, 34 
Me. 481; Pillsbury v. Small, 19 Me. 
435. 

2 

54. Hamilton v. Vail, 2 Mete. (Ky.) 

511; Barden v. Douglass, 71 Me. 400. 


55. Martin v. Martin, 47 N. C. 285. 


[a] In Newfoundland the statute 
relieves the sheriff from liability 
where a special deputy is appointed 
on the application of a plaintiff in 
execution, unless the sheriff takes in- 
sufficient security from applicant. 
Bowring v. Dicks, 7 Newfoundl. 552. 


56, Martin v. Martin, 47 N. C. 285. 


57. State v. Dalton, 69 Miss. 611, 
10 S 578. But see Skinner v. Wilson, 


1638. 


N. Y.—Smith v. Smith, 60 N. Y. 161; 
Sheldon v. Paine, 10 N. Y. 398; Pond 
v. Leman, 45 Barb. 152; Acker v. 
Ledyard, 8 Barb. 514; Mickles v. 
Hart, 1 Den. 548; Gorham v. Gale, 6 
Cow. 467 note, 7 Cow.*739, 17 AmD 
ee Armstrong v. Garrow, 6 Cow. 
65. 


Vt.—Stimpson v. Pierce, 42 Vt. 334; 
Bellows v. Allen, 23 Vt. 169; Ordway 
v. Bacon, 14 Vt. 378; Fletcher v. Brad- 
ley, 12 Vt. 22, 36 AmD 824. 


60. Wright v. Willis, 2 Allen 
(Mass.) 191; Corning v. Southland, 3 
Hill (N. Y.) 552; Mickles v. Hart, 1 


Dens CNA) 548: Kimball v. Perry, 
15 Vt. 414. 
[a] Conferring discretionary pow- 


er on deputy.—Where the attorney of 
a party wrote a letter to a deputy 
sheriff, inclosing an execution to col- 
lect, giving him a discretionary pow- 
er either to serve or get security for 
the execution, an’d in consequence the 
deputy omitted to serve the execution, 
the sheriff was not accountable for 
such omission. Strong v. Bradley, 13 
Vito 

[b] Secret intent of attorney im- 
material. Wright v. Willis, 2 Allen 
(Mass.) 191. 
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has done nothing in pursuance of such instructions,°? 
or where the default complained of was not commit- 
ted in the course of following such directions.®? 


[§ 204] 8. Release of Deputy from Legal Duty 
A ereditor who has by his own 
act released the deputy from the obligation.to per- © 
form his legal duty cannot hold the sheriff lable 


by Act of Creditor. 


for the deputy’s neglect.®* 


[§ 205] 9. Release®* of Liability. When a dep- 
uty sheriff, relying upon defendant in an execution 
to pay it, and for his special accommodation, has- 
suffered the execution to run out in his hands, and 
the consequent liability of the sheriff has become 


61. Sheldon v. Payne, 7 N. Y. 453, 
10 N. Y. 398; Corning v. Southland, 3 
“Hill (N. Y.) 552; Mason v. Ide, 30 
Vt. 697. 


62. Green v. Lowell, 3 
Seaver v. Pierce, 42 Vt. 325. 


[a] Illustrations.—(1) Where a 
deputy sheriff received a writ, with 
directions to attach property if prac- 
ticable, otherwise to make no service, 
and he undertook to receive the mon- 
ey of the debtor and make no service 
of the writ, the sheriff was liable for 
his neglect in the matter. Green v. 
Lowell, 3 Me. 373. .(2) The fact that 
plaintiff directed a deputy to sell on 
credit instead of for cash did not re- 
lieve the sheriff from liability for 
money which the deputy actually col- 
lected and failed to pay over. Seaver 
v. Pierce, 42 Vt. 325. 


63. Mason v. Ide, 30 Vt. 697; Colo- 
nial Securities Co. v. Taylor, 29 U. C. 
ORB wont) 876s 


64. Generally see Release 53 C. J. 
joy, abahshalys 


65. McKinley v. Tucker, 59 Barb. 
(N. Y.) 93 (so holding where plaintiff 
had consented in writing not to pro- 
ceed against the sheriff until the ma- 
turity of certain notes which defend- 
ant proposed to deposit with the dep- 
uty for collection, the proceeds there- 
of to be applied to satisfy the execu- 
tion). 


66. Harrington v. Fuller, 18 Me. 
OTe 29, SoG) Am D 70 VCcAtter the 
plaintiff had recovered judgment 
against him [the deputy] in trespass, 
anid had taken out execution and col- 
lected a part of the amount so recov- 
ered the property was changed. It 
was no longer held in an official char- 
acter. It became a part of his own 
estates 412. Lt vis) the (act, of isthe 
plaintiff, not the act of the law alone 
in connection with his own acts, 
which has occasioned his becoming 
the owner in absolute right of prop- 
erty. The plaintiff cannot by his own 
voluntary act 'transfer the property 
from himself to the deputy, and still 
insist, that such absolute property is 
held in an official capacity. As soon 
as the special property, which he held 
as an officer, was by the election of 
the plaintiff changed into an absolute 
title against all persons the custody 
ceased to be official. The debt due for 
it became his own private debt by the 
plaintiff's own election; and the de- 
fendant ceased to be responsible for 
any after act or neglect of the dep- 
uty’’). 

67. Cross references: 


Amercement of officer for defaults in 
execution of process see infra §§ 
733, 734. 

Liability of officer: 

For default of deputies see infra §§ 
195, 197: 


Me. 373; 


SHERIFFS AND CONSTABLES 


sponsibility.®°® 


Liability of officer:—€ontinued 
On verti bond see infra §§ 832- 
85 


Summary remedies against officer for 
defaults in execution of process see 
infra’ $701: 


68. Ala.—Smith v. Heineman, 118 
Ala. 195, 24 S 364, 72 AmSR 150; Bir- 
mingham Dry-Goods Co. v. Bledsoe, 
117 Ala. 495, 23'S 153, 113 Ala. 418, 21 
S 403; Wilson v. Brown, 58 Ala. 62, 
29 AmR 727; Harris v. Murfree, 54 
Ala. 161; Whitsett v. Slater, 23 Ala. 
626; Poe v. Dorrah, 20 Ala. 288, 56 
Am. Dec. 196; Governor v. Campbell, 
17 Ala. 566; Spence v. Tuggle, 10 Ala. 
538; Crenshaw v. Harrison, 8 Ala. 
342; Mason v. Watts, 7 Ala. 703; Bell 
Wei Kine) <8 Port—147 4, Harrisons iv. 
Marshall, 6 Port. 65; Higdon v. Fields, 
16 Ala. A. 182, 76 S 466. 


Ark.—Abbott v. Norman, 134 Ark. 
535, 204 SW 303; McKinney v. Blake- 
ly, 87 Ark. 405, 112 SW 976. 


Cal.—Alexander vy. Wilson, 144 Cal. 
Beet P 706; Howe v. White, 49 Cal. 


Conn.—Palmer v. Gallup, 16 Conn. 
5553) Clark. v:, Smith, 9 Conn: 379; 
Derby Bank v. Landon, 2 Conn. 417; 
White v. Wilcox, 1:Conn. 347; Ackley 
v. Chester, 5 Day 221; Frost v. Don- 
gal, 1 Day 128. 


Del.—State v. Gemmill, 6 Del. 9. 


Fla.—Johnson v. Price, 47 Fla. 265, 
86 S 1031. 


Ga.—Harrigan v. Savannah Grocery 
Co., 126 Ga. 127, 54 SE 961; Gladden 
v. Cobb, 73 Ga. 235, 6 SE 161; Lang- 
ley v. Wynn, 70 Ga. 430; Singer Sew- 
ing “Mach.Co., v. Barnett, 76 (Ga. 377; 


Kemp v. Williams, 43 Ga. 211; Brown 
Ve IMCcCrary,,..00) (Ga. womsselueyyes Vi 
Shockley, 29 Ga. 710; Mullings v. 


Bothwell, 29 Ga. 706; Porter v. Pierce, 
19 Ga. 268; Gregory v. Waters, 19 Ga. 
71; Wallace v. Holley, 13 Ga. 389, 58 
AmD 578; Hixon v. Callaway, 2 Ga. 
A. 678, 58 SE 1120. 


Ili—Freudenstein v. MeNeir, 81 
Thy 2083. Pike. v. Colvin, aL. 227s 
Peo. v. Palmer, 46 Ill. 398, 95 AmD 
418; French v. Snyder, 30 Ill. 339, 83 
AmD 1938; Ross v. Weber, 26 Ill. 221; 
Brother v. Cannon, 2 Ill. 200; Har- 
grave v. Penrod, 1 Ill. 401, 12 AmD 
201; Gilbert v. Gallup, -76 Ill. A. 526. 


Ind.—Limpus Y¥. State, 7 Blackf. 43. 


Kan.—Chittenden v. Crosby, 5 Kan. 
A, 5384, 48 P 209. 


Ky.—Com. v. Begley, 66 SW 754, 23 


KyL 1985; Com. v. Hurt, 4 Bush 64; 
Phillips v. Ronald, 3 Bush 244, 96 
AmD 216; Arnold vy. Com., 8 B. Mon. 


109; 
Com. 
AmD 393; 
Marsh, 235. 


La.—State v. Bondy, 


Emanuel v. Cocke, 6 Dana 212; 
vy. ©’Cull, 7% J. Js Marshy 149, 23 
Allen v. Johnson, 4 J. J. 


15 La. Ann. 


[§§ 203-206 


fixed, the mere passive acquiescence of plaintiff in 
a further delay in order to give time to the deputy 
and defendant in the execution to make the money 
does not ipso facto operate as a release of the cause 
of action against the sheriff;°> but where the own- 
er of goods wrongfully levied on brings trespass 
against the deputy and recovers judgment and takes 
out execution, the sheriff is discharged of his re- 


[§ 206] C. Defaults with Respect to Execution of 
Process*?’—1. General Rules of Liability. A sheriff 
to whom process has been delivered for execution is 
liable for failure to serve or execute the same,®® 


573, 77 AmD 198; Bottom v. Breed, 4 


La. 343 
Me.—Webster v. Ballou, 108 Me. 
522, 81 A 1009, AnnCas1913B 567; 


Stewart v. Leonard, 103 Me. 128, 68 A 
638; Townsend v. Libbey, 70 Me. 1623 
Abbott v. Jacobs, 49 Me. 319; Ware v. 
Fowler, 24 Me. 183; Bradford v. Mc- 
Lellan, 23 Me. 302; Hodsdon v. Wil- 
kins, 7 Me. 113, 20 AmD 347; Kidder 
v. Parlin, 7 Me. 80; Varrill v. Heald, 


2 Me, 91+ 
Mass.—Tyler v. Ulmer, 12 Mass. 
163; Barnard v. Ward, 9 Mass. 269; 


Perley v. Foster, 9 Mass. 112; Bond v. 
Ward, 7 Mass. 123, 5 AmD 28. 


Mo.—Campbell v. Lottrell, 13 Mo. 
27; Douglass v. Baker, 9 Mo. 41; 
State v. Stokes, 99 Mo. A. 236, 73 SW 
254; State v. Rainey, 99 Mo. A. 218, 73 
Ses State v. Harrington, 41 Mo. 


Mont.—Stiff v. McLaughlin, 19 
Mont. 300, 48 P 232; Montana Milling 
Hi y. Jeffries, 14 Mont. 1438, 35 P 


Nebr.—Steele v. 
420, 58 NW 1022. 


N. H.—Benson vy. Ela, 35 N. H. 402; 
Grafton Bank v. White, 17 N. H. 389; 
Ranlett v. Blodgett, 17 N. H. 298, 43 
AmD 603. 


N. J.—Hunt v. 
205. 


Crabtree, 40 Nebr. 


Gullick, SieN. Jena 


N. M.—Bachelder v. 
M. 562, 25 P 783. 


N. Y.—lLedyard v. Jones, 7 
550 [aff 6 N. Y. Super. 67; 
v. Baker, 225 App. Div. 420, 
Oo Williamson Mill, ete., 
Valentine, 206 App. Div. 252, 200 NYS 
527, 530 Leit Cye]: Bowman v. Cornell, 
39 Barb. 69; Humphrey Ve Hathorn, 
24 Barb. 278; Watson v. Brennan, 39 
N. Y. Super. 81 [rev on other grounds 
66 N. Y. 621]; French v. Willet, 17 
N. Y. Super. 649, 10 AbbPr 99; Wil- 
liams v. Lowndes, aL Naas Super. 637; 
Smith v. Geraty, 61 Mise. 101, 112 
NYS 1100; Clark v. Carnley, 3 "Code 
Rep. 136. 


aN C.—Erwin v. Lawrence, 64 N. 


Chaves, 5 N. 


Cc: 
Jenkins v. Troutman, 52 N. C, 
169, 75 AmD 459; Murphy v. Trout- 
man, 50 N. C. 379. 


Oh.—Coopers v. Wolf, 15 Oh. St. 
523; Central Ohio Buggy Co. v. Cow- 
in, 10 Oh. A. 16; Bode v. Mungavyin, 4 
OhS&CP1 270, 2 OhNP 269. 


Pa.—Billings v. Russell, 23 Pa. 189, 
62 AmD 330. 


S. C—Carr v. Scott, 22 S. C. L. 1983 
Graham vy. Durant, 20 S. Coy bis 
Sims v. Tarrant, 11S. CALeil23s 


S. D.—Jewett v. Sundback, 5 S. D. 
111, 568 NW 20; Ayres, ete., ‘Co. “vz 
Sundback, 5) SoD. 31, 58 NW 4. 


Tenn.—Cowan v. Sloan, 95 Tenn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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for any damage which may have resulted from his 
negligence or default in the execution of the proc- 
ess,°® or from delay in proceeding to execute the 
same;‘° and a statute imposing a penalty for fail- 
ure to execute process does not preclude an action 
against the sheriff at common law to recover for 
such default.74 But a sheriff cannot be held liable 
for a failure to levy on particular property pointed 
out by the execution plaintiff when he levies on other 
property of the execution defendant sufficient to 
satisfy the execution.‘? And where a writ of at- 
tachment is issued to a county other than the one 
in which the action was brought, the officer execut- 
ing the writ, in the manner provided by statute, is 
not liable for damages because, subsequent to the 
levy, the land was sold by the owner to an innocent 
purchaser, whereby plaintiff in attachment lost his 
security for the payment of his judgment." 


[§ 207] 2. Matters Essential to Liability’‘—a, 
Jurisdiction of Court.7®> An officer is not liable for 
failure to levy an execution where the court had 


424, 32 SW 388; 330, 1386 SE 474; 


Heisk. 692 


Rhkce eninson v. Schmidt, 48 Tex. 
13; Murray v. Evans, 25 Tex. Civ. A. 
331, 60 SW 786; Mitchusson v. Wads- 
worth, 1 Tex. A. Civ. Cas. § 976. 


Vt.—Dix v. Batchelder, 55 Vt. 562; 
Barnard v. Henry, 25 Vt. 289; Chase 
v. Plymouth, 20 Vt. 469, 50 AmD 52; 
Stoddard v. Tarbell, 20 Vt. 321; Ives | 399, 
v. Strong, 19 Vt. 546; Kidder v. Bark- 
er, 18 Vt. 454; Watkinson v. Benning- 
ton, 12 Vt. 404; Hall v. Brooks, 8 Vt. 
485, 30 AmD 485. 


Va.—Ronald v. Bentley, 4 Hen. & M. 
(14 Va.) 461 (holding that a sheriff|/6 NYS 8838: 


Shaw v. Holmes, 4 


451, 32 AmD 225. 


Miss. 573; 73'S 


son Mill, etc., 


ecuting process in chancery). 
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Ga. A. 319, 106 SE 20; 
field, 13 Ga. A. 154, 


Mass.—Sexton v. Nevers, 20 Pick. 74, 
Miss.—Mulford v. 


N. H.—Kittredge v. Bellows, 7 N. H. 


N. Y.—Wehle v. Conner, 83 N. Y. 

231 [aff 45 N. Y. Super. 598]; William- | 421. 
App. Div. 252 200 Nys $97 B30 [eit 

pp. iv. ; 527, D8 cit ‘ 

Cyc]; Lewis v. Douglass, 53 Hun 587, oa aus Ga. 127, 54 SE 961; 

Hoffman v. Conner, 13 Neg 20 

is liable at common law for not exe-| Hun 541 [aff 76 N. Y. 121]; Ransom 


v. Haleott, 18 Barb. 56. 
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no jurisdiction in the action.7® 


[§ 208] b. Regularity of Proceedings in General. 
A sheriff or constable is liable for his default in the 
execution of process notwithstanding defects or ir- 
regularities in the proceeding in which the process 
was issued,’* where the court has jurisdiction of the 
cause,’*® and he cannot escape liability on the ground 
that prior to the entry of judgment the parties 
agreed to dismiss the cause, and that thereafter 
plaintiff took judgment and caused the execution 
to issue.7® On the other hand, it has been held that 
a sheriff is not lable for refusal to deliver a bail 
bond to the creditor or to return it to the clerk’s 
office, after returning that he had arrested the debtor 
and taken bail, where the affidavit accompanying the 
writ was not sufficient to justify an arrest.5° 


[§ 209] c. Validity and Force of Judgment.st A 
sheriff or. constable is not liable for failure to serve 
a writ which, although regular upon its face, is 
based upon a void judgment,®? or to levy and sell 


Griner v. Smith, 26] AmD 238. 
Hicks v. War- 
78 SE 1096. Pisil See v. Trammel, 73 Okl. 96, 


Necessity of demand before 
suit see infra § 214. 


Roberts, 112 Ep Generally see Courts §§ 13- 


76. State v. Forry, 64 Ind. 260; 
Cornell v. Barnes, 7 Hill (N. Y.) 35. 


77. Ala.—Martin v. Hall, 70 Ala.- 
Ga.—Horrigan v. Savannah Grocery 


Gladden 
std Gan eb p Oo SH eLed. 


Ill.— Brother v. Cannon, 2 Ill. 200. 
Mo.—State v. Rainey, 99 Mo. A. 218, 


Wis.—Gebhardt v. Holmes, 149 Wis. Pa.—Com. vy. Osler, 34 Pa. Super.|73 SW 250. 
428, 135 NW 860. 138. p Billi R 11, 23. P 

Eng.—Dennis v. Whetham, L. R. 9 Wis.—Ohlson v. Pierce, 55 Wis. 205, | 62 AmD ERG Te a wees 
Q. B. 345. 12 NW 429; Elmore v. Hill, 51 Wis. 

365, 8 NW 240. S. C——Graham y. Allen, 11 S. C. L. 
Man.—Massey Mfg. Co. v. Clement, % E Co 1 Ir. Ea. 72 492. 
ng.—In r myns, pias 

9 Man. 359. Pra e y i: 78. Vicksburgh Grocery Co. v. 


N. B.—Tower v. Stephenson, 10 N. 70, 
EE 


N. S.—Thorpe v. McLean, 11 N. 
200. 


Ont.—Burnham v. Hall, 44 U. C. 
B. 297; Nehon v. Baby, 14 U. C. Q. 
235; O’Connor v. Hamilton, 4 U. C. 
B. 243; Decatur v. Jarvis, 3 U. C. Q. 


133. 
48 SE 410; 
[a] Service beyond limits of town. cae 
—A constable, duly empowered by|kKimbro v. 
vote of a town to serve process} (Caruthers v. 
throughout the state, is liable for 
failure to serve a writ, although the 
service is to be made beyond the lim- 
its of the town electing him. Dix v. 
Batchelder, 55 Vt. 562 


[b] A sergeant-at-arms of a dis- | 603. 
ict court is not subject to the statu- 
tory liability for failure to perform 
the duties prescribed by the district 
court act respecting executions out of 
said court delivered to him, 


Cals, 


WOWO 


BS. Cy 93896, 


Ala.—Planters’ Chemical, ete., 
Go.iva Daniel, 209 Ala dsears6 S424; )e: apa nSs) 20 8 bees 
Hallett v. Lee, 3 Ala. 28. 


Cal.—Chapman v. Thornburgh, 
76 AmD 571. 


Conn.—Tucker v. Bradley, 15 Conn. 
6. 


Ga.—Mohr v. Mattox, 120 Ga. 962, 81. 
French v. Kemp, 
Hunter v. Phillips, 56 Ga. 634; 
Hdmondson, 46 Ga. 130: 82. 

Sprayberry, 26 Ga. 437.] A. 614. 


I1l.— Peo. v. Wiltshire, 9 Ill. A. 374. 


N. C.—Hearn v. Parker, 52 N. C. 
150; Nixon v. Bagby, 52 N. C. 4; Lind- 


say v. Armfield, 10 N. C. 548, 14 AmD 


Wis.—Elmore v. Hill, 
which |]1 NW 235; State v. Brophy, 38 Wis. St. 617. 23 AmR 769 


Perryman 

State, 8 Mo. 208; Stevenson v. Mc- 
Lean, 5 Humphr. (Tenn. ) 332; Reams 
17| Vv: McNail, 9 Humphr. (Tenn.) 542. 


79. State v. Stokes, 99 Mo. A. 236, 
73 SW 254. 
80. Whiting v. Trafton, 16 Me. 398. 


hip! see Judgments 33 C. 


64 Ga. Top. lo4 


Ill.— Peo. v. Whitehead, 90 Ill. 


Me.—Clark v. Foxcroft, 6 Me. 296, 
Es 309; Adams v. Balch, 5 Me. 


Mass.—Belcher v. Sheehan, 171 
Mass. 513, 51 NE 19, 68 AmSR 445. 


Toe Y.—Forsyth v. Campbell, 15 Hun 


Oh.—Newburg v. Munshower, 29 Oh. 


S. C.—Solomon y. Richardson, 19 


46 Wis. 618, 


such act imposes upon constables. | 413. 
Nixon v. Fithian, 61 N. J. 1. 4, 38 A)  gng.—clifton v. Hooper, 6 Q. B. 468,| 8. C.—Lyles v. Bolles, 8 S. C. 258. 
s 51 ECL 468, 115 Reprint 175; Mason t.— Hill j 
Extent of Mability see infra §§ 246-|v, Paynter, 1 Q. B. 974, 41 ECL 865,| ily. Wait, 6 Vt. 124. 
248. 113 Reprint 1406; Terrell v. Fisher, The rule of law which in some 


69. Ala.—Higdon v. Fields, 16 Ala. 
A. 182, 76 S 466. 


Cal.—Chapman v. Thornburgh, 17 
Cal. 17, 76 AmD 571. 71. 


Ga.—Houston v. Howell, 36 Ga. A. 72. 


10 Wkly. Rep. 796 


Degree of diligence necessary to|on a void judgment, is solely for the 
relieve from liability see infra § 212. 
See infra § 612. 


Lawson v. State, 10 Ark. 28, 50! head, 90 Ill. A. 614, 622. 


cases protects an officer not serving a 
writ, regular on its face but issued 


protection of the officer. The plain- 
tiff in the judgment can have no 
benefit of the rule.” Peo. v. White- 
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under an execution based on a judgment which was 
dormant when the writ was placed in his hands.®? 
But it is no excuse for a sheriff’s failing to levy an 
execution on a judgment that the judgment is ir- 
regular’* or erroneous,®® or that the consideration 


therefor has failed.*& 


[§ 210] d. Validity of Process.87 
constable is not liable for failure to serve process 
which is void upon its face,®* and, even though a writ 
be regular upon its face, if it is in fact unauthorized 
and void, the sheriff is not liable for refusing to 
It has also been held that the officer 
has a right to demand that process shall be in strict 
accordance with the statute, and that he is not la- 
ble for failure to execute a writ which fails to com- 
ply with statutory requirements.°° 


execute it.8° 


83. Blue v. Collins, 109 Ga. 341, 34 
SE 598. 


84. State v. Rainey, 99 Mo. A. 218, 
73 SW 250; Forsyth v. Campbell, 15 
Hun (N. Y.) 235. 


85. Smith v. Alabama Great South- 
erne Rao. aia Alaa 166,902 08 1185 
Adams v. Balch, 5 Me. 188. 


[a] Illustration.—The right grant- 
ed to a personal representative of an 
insolvent estate by Code (1907) §§ 
2793, 2794, 2803, to protect against 
personal liability on judgments does 
not affect a sheriff’s liability for fail- 
ure to levy execution de bonis propriis 
against the personal representative. 
Smith v. Alabama Great Southern R. 


Comecig Ala, 166) 1025S 118" 

86. Arnold v. Com., 8 B. Mon. 
(Ky.) 109. 

87. Process generally see Process 
nD Chacdistoy eee 


88. rh ak ne v. Chandler, 15 
Ala. 342. 

Del.—State v. Fowler, 4 Del. 358. 

Ga.—Swain v. Jaudon, 147 Ga. 773, 
95 SE 696 [answers to certified ques- 
tions conformed to 22 Ga. A. 276, 95 
SE 1020] 

Ky.—wWilliams v. Hall, 2 Dana 97. 


Mo.—State vy. Armstrong, 25 Mo. A. 
532, 

N. Y.—Bacon v. Cropsey, 
195; French v. Willet, 17 N. 
per. 649, 10 AbbPr 99. 

Tex.—Mitchusson v. Wadsworth, 1 
Nex. A. Civ. Cas. § 976. 

Vt.—-Stoddard v. Tarbell, 20 Vt. 321; 


Whitehall Bank v. Pettes, 13 Vt. 395, 
37 AmD 600. 


iN ee 
Y. Su- 


Wis.—Campbell v. Sherman, 35 
Wis. 103. 
[a] An officer in whose hands an 


alias execution is placed for service 
is not entitled to refuse to serve the 
same on the ground that prior execu- 
tions issued were invalid, and is liable 
for such refusal. State v. Stokes, 99 
Mo. A. 236, 73 SW 254. 


89. Ala.—Tombeckbee Bank v. God- 
bold, 3 Stew. 240,,20 AmD 80. 


Mass.—Belcher v. Sheehan, 
Mass. 513, 51 NE 19, 68 AmSR 445. 


N. Y.—Reid v. Stegman, 99 N. Y. 
646, 1 NE 672; Tucker v. Malloy, 48 
Barb. 85; Cornell v. Barnes, 7 Hill 35. 


Oh.—Newburg v. Munshower, 29 
Oh. St. 617, 23 AmR 769. 

Wis.—Loomis v. Wheeler, 21 Wis. 
OTL. 


[a] 


ate 


An execution must be issued 
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did not have.® 


who has failed to execute a writ cannot escape ha- 
bility by reason of a statute, enacted after his de- 
fault, establishing certain requisites which the writ 


Nor can a sheriff escape liability 


for failure to execute or neglect or delay in execut- 


ing process by reason of the fact that it is merely 


A sheriff or 


But a sheriff | of diligence.®§ 


under the authority of a judgment in 
order that the sheriff may be liable 
for failure to execute it. Tombeckbee 
Bank v. Godbold, 3 Stew. (Ala.) 240, 
20 AmD 80. 


[b] Even though a writ has been 
partly executed by an officer, he may 
show that it was issued without ju- 
risdiction, in order to escape liabil- 
ity for failure to fully execute it. 
Tucker v. Malloy, 48 Barb. (N. Y.) 
85. 


90. Warren v. Barron Bros. Mil- 
renee Co.; LES8=Tex: 659, 23 SW. (2d) 


[a] Thus a constable is justified in 
refusing, to execute a writ of execu- 
tion from a justice of another county 
unaccompanied by certification under 
seal of the county clerk, as required 
by statute, and he is not liable for 
such refusal. Warren v. Barron Bros. 


Millinery Co., 118 Tex. 659, 23 SW 
(2d) 686. 
91. Kemp v. Williams, 43 Ga. 211. 


[a] Illustration.—Where a sheriff 
had failed to levy an execution found- 
ed on a debt contracted before June 
1, 1865, he could not claim protection 


from liability under the subsequent 


act of Oct. 18, 1870,,requiring an af- 
fidavit that the taxes were duly paid 
to be attached to the execution before 
it could lawfully proceed. Kemp v. 
Williams, 43 Ga. 211. 


tan Ala.—Spence v. Tuggle, 10 Ala. 


Ga.—Singer Sewing Mach. Co. v. 
Barnett, 76 Ga. 377. 


Ky.—Com. v. O’Cull, 7 J. J. Marsh. 
149, 283 AmD 3893; Allen v. Johnson, 4 
J. J. Marsh. 235. 


N. Y.—Mollineaux v. Mott, 78 App. 
Div. 493, 79 NYS 661; French v. Wil- 
let, 17 N. Y. Super. 649, 10 AbbPr 99. 


S. C.—Carr v. Scott, 22 S. C. L. 193. 


Atel eLarans v. Holmes, 4 Heisk. 
692. 


Tex.—Mitchusson v. Wadsworth, 1 
Tex. A. Civ. Cas. § 976. 


Vt.—-Stoddard v. Tarbell, 20 Vt. 321; 
Whitehall Bank v. Pettes, 13 Vt. 395, 
37 AmD 600. 


[a] TIllustration.—The issuance of 
a second execution, before return of 
the first, being only an irregularity, 
making it voidable at election only of 
the party against whom it has been 
issued, is no justification for the sher- 
iff’s failure to execute it. Mollineaux 


‘v. Mott, 78 App. Div. 4938, 79 NYS 661. 


[b] Affidavit of ilegality.—In an- 
swer to a rule against a sheriff for 
neglect of duty in levying on and sell- 


irregular,®? erroneous,®* or defective in form.** 


[§ 211] e. Authority to Execute Writ.°® 
an officer. had no authority to execute a writ, he can- 
not be held liable for a failure to do so.%° 


[§ 212] f. Lack of Diligence Necessary to Liabil- 
ity. Since the officer is required only to use reason- 
able diligence in the execution of process,®* he is 
not liable unless he has been lacking in such degree 


Where 


So, since an officer generally has 


ing property, he cannot set up that 
he was served by ‘defendant with an 
affidavit of illegality, which was pred- 
icated solely on his own or his dep- 
uty’s neglect of duty. Wheeler vy. 
Thomas, 57 Ga. 161 [appr Morgan v. 
Spring, 72 Ga. 257]. 


93. Langley v. Wynn, 70 Ga. 430; 
Stoddard’: v2 Tarbell,’ 920"gNaswests 
Whitehall Bank vy. Pettes, 13 Vt. 395, 
37 AmD 600. 


94 State v. Fowler, 4 Del. 358; 
Johnson v. Price, 47 Fla. 265, 36 S 
1031; Chase v. Plymouth, 20 Vt. 469, 
50 AmD 52. 


[a] Amendable defects.—The sher- 
iff is not relieved from liability by 
reason of a formal defect in the 
process, which is amendable, where 
he did not refuse to execute the 
process because of such defect and 
does not set up such defect as an ex- 
ecuse for his failure to execute it. 
Johnson v. Price, 47 Fla. 265, 36 S 
1081. > 


95. Authority of officer as affected 
Wye direction of process see supra § 
143. 


96. Governor v. Lindsay, 14 Ala. 


ee Rutland Bank yv. Parsons, 21 Vt. 
199. 
[a] Rule applied.—(1) A _ sheriff 


who receives an execution in favor of 
a private corporation of which he is 
a member is not liable for neglecting 
to levy and return it; and it makes no 
difference that he served the original 
writ in the suit in which the execu- 
tion issued, by attaching property, 
and took a receipt for the property, 
and had prosecuted a suit against the 
receiptor to final judgment, which 
was unsatisfied by reason of the in- 
solvency of the receiptor. Rutland 
Bank v. Parsons,.21 Vt; 199.. (2), 4% 
coroner is not liable to an action for 
not executing a writ of execution de- 
livered to him addressed “To any 
sheriff of the State of Alabama.” 
Governor v. Lindsay, 14 Ala. 658. 


$7. See supra § 152. 

98. Ala.—Whitsett v. Slater, 23 
Ala. 626. 

Cal.—Whitney v. Butterfield, 13 


Cal. 335, 73 AmD 584. 
Conn.—Dayton vy. Lynes, 31 Conn. 
8. 


Ill.— Peo. v. Egan, 241 Ill. A. 189. 


Ky.—Phillips v. Ronald, 3 Bush 244, 
96 AmD 216. 


Mich.—Springett v. Colerick, 67 
Mich. 362, 34 NW 683. 
Minn.—Guiterman v. Sharvey, 46 


Minn. 183, 48 NW 780, 24 AmSR 218, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 209-212 


§§ 212-215] 


until the return-day of a writ to execute it,®® he 
will not be liable for not executing it sooner,! un- 
less there were special circumstances making it his 
duty to do so;* and the burden is on plaintiff to 
show such special circumstances.* And a _ party 
who seeks to hold a sheriff liable for damages result- 
ing from failure to serve a citation sooner than or- 
dinary diligence would have required, as where 
earlier service was necessary to prevent prescription 
of the claim,® must show that the office was notified 
of such necessity. 


[§ 213] g. Injury to Party at Whose Instance 
Process Issued. Unless actual pecuniary damage is 
shown, a sheriff is not liable for not executing or 
not properly executing a writ,® or at most is lable 
only to nominal damages.‘ So under a statute mak- 
ing a sheriff liable to plaintiff in execution for fail- 
ure or refusal to levy on or sell property lable to 
execution, no liability attaches where no injury has 


Mo.—State v. Ownby, 
Fisher v. Gordon, 8 Mo. 386. 4 


N. Y.—Hollister v. Johnson, 4| 936. 
Wend. 639. ise 


N. C.—Jenkins v. Troutman, 52 N. 
Cl 169;°%5 Amp °459: 


Be. C.—Ervin v. Scott, 49 -S. C. L. 
12. 


Tex.—Hale v. Lange, 
SW (2d) 1046. 


Wis.—Elmore v. Hill, 46 Wis. 618, 
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49 Mo. 71;{State v. Ferguson, 13 Mo. 166. 
Bloomfield v. Jones, 2 La. Ann. 


Bloomfield v. Jones, supra. 


6 Ala.—Newcomb Bros. Wall Pa- 
per Co. v. Wiggin, 201 Ala. 551, 78 S 


Conn.—Hartford County Bank v. 
Waterman, 26 Conn. 324. 


Ga.—Green v. Jones, 
Prince v. Walker, 1 Ga. A. 282, 58 SE 
61. 
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been sustained.’ Moreover, mere neglect of duty by 
the sheriff cannot give rise to a cause of action where 
injury may or may not result, depending upon the 
conjectural and undeterminable action of some third 
person;? and hence failure to serve notice of the 
expiration of time for redemption from tax sale 
does not entitle the holder of the tax certificate to 
sue the sheriff for the value of the land, since it 
cannot be known that redemption would have been 
made had notice been served. 


[§ 214] h. Necessity for Demand. A demand is 
not a prerequisite to an action against a sheriff for 
a default in respect to the execution of process.*™ 


[§ 215] 8. Particular Process or Writs. The lia- 
bility of the sheriff for failure to execute, or negli- 
gence or delay in the service or execution of proc- 
ess,!? extends to summonses,** subpcenas,** attach- 
ments,?° executions against property,*® writs of pos- 


tion is not necessary, as the statute 
makes him absolutely liable for the 
amount where he fails to levy); Com. 
v. Yeisley, 6 Pa. Super. 273. 


{a] Construction of statute.—The 
written demand required to be made, 
by the act of March 21, 1772, before 
suit against a constable applies only 
where the constable has acted in 
obedience to his writ, and has no ap- 
plication where the cause of action 
is based on his open contempt of and 
disobedience to his writ. Com. v. 


39Ga) 5215 


1 NW 235. Yeisley, 6 Pa. Super. 273. 
Ont.—Rigney v. Ruttan, 5 U. C. Q. In'd.—State v. Bianch, 70 Ind. 204. 12. See supra §§ 207-214. 

B. O. S. 707. Me.—McNally v. Kerswell, 37 Me.| 13. Swain v. Phelps, 125 N. C. 43, 
{a] Delay in executing writ of as- | 550. 34 SE 110. 


sistance.—Where a sheriff received a 
writ of assistance commanding him 
forthwith to deliver possession of cer- 
tain real estate to plaintiff, and went 
with plaintiff to the premises for the 


Nite 


382. 


Mass.—Walker v. Haskell, 11 Mass. 


N. H.—Webster v. Quimby, 8 N. H. 


14. Birmingham Dry Goods Co. v. 
Bledsoe, 117 Ala. 495, 23 S 153, 113 
Ala. 418, 21 S 403. 


15. Ala—Smith v. Heineman, 118 


purpose of putting him in posses- 
Sion, but for some reason not stated, 
in opposition to plaintiff's wishes and 
against plaintiff’s protestation, he de- 
clined to take any action in the mat- 
ter and did not execute the writ until 
a subsequent day, and in the mean- 
time the parties in possession, being 
those against whom the writ ran, de- 
stroyed a number of valuable fixtures 
and by their willful and malicious 
acts injured the premises in other re- 
spects, the sheriff was liable for the 
damage thus done. Chapman _v. 
Thornburgh, 17 Cal. 87, 76 AmD 571. 


[b] Facts showing lack of dili- 
gence sufficient to render sheriff lia- 
ble.—Whitsett v. Slater, 23 Ala. 626; 
Phillips v. Ronald, 3 Bush (Ky.) 244, 
96 AmD 216; Springett v. Colerick, 
67 Mich. 362, 34 NW 683; Guiterman 
v. Sharvey, 46 Minn. 183, 48 NW 780, 
24 AmSR 218; Hollister v. Johnson, 
4 Wend. (N. Y.) 630; Jenkins v. 
Troutman, 52 N. C. 169, 75 AmD 459; 
Hearn v. Parker, 52 N. C. 150; Murphy 
v. Troutman, 50 uN. Cy 379; Hale. v. 
Lange, (Tex. Civ. A.) 8 SW (2d) 1046; 
Elmore v. Hill, 46 Wis. 618, 1 NW 235. 


{c] Facts not showing lack of dili- 
gence sufficient to render officer li- 
able.—Daton v. Lynes, 31 Conn. 578; 
Ervin wee scott, 49 iS. Cx 12 oRig- 
Ney. Varmuctam 5. Us CoQ. B: Os; 
COnt aason: 


99. See Executions § 214. 


1. State v. McMahan, 13 Mo. 179; 
State v. Ferguson, 13 Mo. 166. 


2. State v. McMahan, 13 Mo. 179; 
State v. Ferguson, 13 Mo. 166. 


3 State v. McMahan, 13 Mo. 179; 
[57 C. J.—37] 


Eng.—Hobson v. Thelluson, L. R. 2 
Q. B. 642. 


Ont.—Brown v. Wright, 35 U. C. Q. 
B. 378. 


Damage as prerequisite to enforce- 
are of penalty for default see infra 


7. See infra §§ 246, 248. 


8. B. F. Goodrich Rubber Co. v. 
Valley Plumbing, etc., Co., (Tex. Civ. 
A.) 267 SW 1036; Richardson v. 
Johnson-Layne Coffee Co., (Tex. Civ. 
A.) 252 SW 253. 


9. Foster v. Wagener, 
11, 151 NW 407. 


10. Foster v. Wagener, supra. 


“Plaintiff's alleged cause of action 
proceeds exclusively upon the theory 
that he lost title to the land by the 
failure of defendant to serve the no- 
tice of the expiration of the time of 
redemption, a theory and contention 
which cannot be sustained on the 
facts pleaded. The service of such a 
notice does not perfect title in the 
liolder of the tax certificate, and 
whether such service will subsequent- 
ly so result depends wholly upon the 
failure of the property owner to make 
redemption. Whether in the case at 
bar redemption would or would not 
have been made, had the notice been 
served, rests on the facts pleaded 
wholly in speculation and conjecture.” 
Foster v. Wagener, 129 Minn. 11, 13, 
151 NW 407. 


11. Douglass v. Baker, 9 Mo. 41 
(in an action against a sheriff for 
failing to levy an execution, a demand 
on him for the amount of the execu- 


129 Minn. 


Ala. 195, 24 S 364, 72 AmSR 150. 
ee ae v. Bradley, 15 Conn. 


Ga.—Hicks v. Warfield, 13 Ga. A. 
154, 78 SE 1096: 


Kan.—Chittenden v. Crosby, 5 Kan. 
A. 534, 48 P 209. 


Me.—Townsend v. Libbey, 70 Me. 
162; Abbot v. Jacobs, 49 Me. 319; 
Bradford v. McLellan, 23 Me. 302. 


Mass.—Perley v. Foster, 9 Mass. 
112; Bond v. Ward, 7 Mass. 123, 5 
AmD 28. 


Mont.—Montana Milling Co. v. Jef- 
fries, 14 Mont. 143, 35 P 908. 


N. H.—Ranlett v. Blodgett, 17 N. H. 
298, 43 AmD 603; Kittredge v. Bel- 
lows, 7 IN. EH. 399) 


ee ea v. Holmes, 4 Heisk. 


Vt.—Stoddard v. Tarbell, 20 Vt. 321. 


16. Ala.—Planters’ Chemical, ete., 
Co. v. Daniel, 209 Ala. 363, 96 S 424; 
Wilson v. Brown, 58 Ala. 62, 29 AmR 
727; Whitsett v. Slater, 23 Ala. 626; 
Poe v. Dorrah, 20 Ala. 288, 56 AmD 


196; Governor v. Campbell, 17 Ala. 
566; Crenshaw v. Harrison, 8 Ala. 
342; Mason v. Watts, 7 Ala. 703; Hal- 


lett v. Lee, 3 Ala. 28; 
8 Port. 147. 


Cal.—Howe v. White, 49 Cal. 658. 


Conn.—Derby Bank v. Landon, 2 
le 417; Frost v. Dougal, 1 Day 
128. 


Bell v. King, 


Del.—State v. Gemmill, 6 Del. 9. 


Ga.—Singer Sewing Mach. Co. v. 


808 [57 C.J.] 


session,'’ writs of replevin,!® writs of restitution,!® 
body executions,?° and warrants of arrest.?4 


[§ 216] 4. Particular Defaults or Omissions??— 
a. Recognizing Claims of Exemption. 
not liable to an execution creditor for recognizing a 
elaim of exemption made by the debtor,?* except in 
case of a formal waiver,” or a willful and wanton 
disregard of the ereditor’s plain rights.?° 
fact that a defendant, against whom execution has 
been issued, is absent and cannot be notified there- 
of, so as to claim his exemption, does not excuse the 


Barnett, 76 Ga. 377; 
lips, 56 Ga. 634; 


Hunter v. Phil- 
Kemp y. Williams, 
43 Ga. 211; Brown v. McCrary, 30 Ga. 
878; Levy v. Shockley, 29 Ga. 710; 
Mullings v. Bothwell, 29 Ga. 706. 


Ill.—Freudenstein v. McNeir, 81 Ill. 


208; Pike v. Colvin, 67 Ill. 227; Peo. 
v. Palmer, 46 Ill. 398, 95 AmD 418; 
Ross v. Webber, 26 Ill. 221; Hargrave 


v. Penrod, 1 Ill. 401, 12 AmD 201. 


Kan.—Chittenden v. Crosby, 5 Kan. 
A, 534, 48 P 209. 


Ky.—Com. v. Begley, 66 SW 754, 23 
KyL 1985; Com. v. Hurt, 4 Bush 64; 
Arnoldonvis ©om:., 8 “Bat Mons 1095 
Emanuel v. Cocke, 6 Dana 212; Com. 
ve O'Cull; 7 J. Ji Marsh. 149;.23° AmD 
393; Allen vy. Johnson, 4 J. J. Marsh. 
235. 


La.—Bottom v. Breed, 4 La. 343. 
Me.—Kitdder v, Parlin, 7 Me. 80. 


po emppel v. Lottrell, 138 Mo. 


Mont.—Stiff v. McLaughlin, 19 


Mont. 300, 48 P 232. 


Nebr.—Steele v. Crabtree, 40 Nebr. 
420, 58 NW 1022. 


N. H.—Benson v. Ela, 35 N. H. 402. 


N. M.—Bachelder v. Chaves, 5 N. 
MM. 562, 25 P 783. 


Nw ve—edyard vy." Jones, “TN. -Y. 
550 [aff 6 N. Y. Super. 67]; Bowman 
v. Cornell, 39 Barb. 69; Watson v. 
Brennan, 39 N. Y. Super. 81 [rev on 
other grounds 66 N. Y. 621]; French 
v. Willet, 17 N. Y. Super. 649, 10 Abb 
Pr 99; Williams v. Lowndes, 1 Hall 
637; Clark vy. Carnley, 3 CodeRep 136. 


IN. C.—Hearn vy. Parker, 52 N. C. 
150. 


Oh.—Central Ohio Buggy Co. v. 
Cowin, 29 O. C. A. 328. 


Pa.—Billings v. Russell, 23 Pa. 189, 
62 AmD 330. 


S. D.—Jewett v. Sundback, 5 S. D. 


111, 58 NW 20; Ayers, etc., Co. v. 
Sundback, 5 S. D. 31, 58 NW 4. 
Tenn.—Cowan v. Sloan, 95 Tenn. 


424, 32 SW 388. 


Tex.—Murray v. Evans, 25 Tex. Civ. 
A. 331, 60 SW 786. 


Vt.—Chase v. Plymouth, 20 Vt. 469, 
50 AmD 52; Watkinson y. Bennington, 
12 Vt. 404. 


Wis.—Ohlson v. Pierce, 55 Wis. 205, 
12 NW 429; Elmore v. Hill, 51 Wis. 
365, 8 NW 240; Elmore y. Hill, 46 
Wis. 618, 1 NW 035; State v. Brophy, 
38 Wis. 413. 


Eng.—Dennis v. Whetham, L. R. 9 
Q. B. 345; Clifton v. Hooper, 6 Q. B. 
468, 51 ECL 468, 115 Reprint 175. 


Man.—Massey Mfg. Co. v. Clement, 
9 Man. 359. 

N. S.—Thorpe v. McLean, 11 N. S. 
200. 


17. Cal.—Chapman v. Thornburgh, 
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A sheriff is 


But the 


17 Cal. 87, 76 AmD 571. 
La.—State v. Bondy, 15 La. Ann. 
573, 77 AmD 198, 
41 Mo. 


Mo.—State v. Harrington, 
. 439, : 


Fae nasser ah v. Wheeler, 21 Wis. 


Eng.—Mason v. Paynte Chalo n 
974, 41 ECL 865, 113 Reprint 1406. 


18. Peo. v. Wiltshire, 9 Ill. A. 374. 


19. Bode v. Mungavin, 4 OhS&CPD 
270, 2 OhNP 269. 


20. 
538. 


Ga.—Porter v. Pierce, 19 Ga. 268. 


N. C.—Jenkins v. Troutman, 52 N. 
C. 169, 75 AmD 459; Murphy v. Trout- 
man, 50 N. C. 3793 


ae C.—Sims yv. Tarrant, 11 S. Cc. L. 


N. B.—Tower v. Stephenson, 10 N 
B. 93. 


Ont.—Nelson v. Baby, 14 U. C. Q. B. 


Ala.—Spence v. Tuggle, 10 Ala. 


235; O’Connor v. Hamilton, 4 U. C. Q. 
B. 243. 
21. Brother v.. Cannon, 2 Ill. 200; 


Phillips v. Ronald, 3 Bush (Ky.) 244. 
96 AmD 216; Solomon v. Richardson, 
Te) Sl its BOE 


22. eee oe ses conerany see Ex- 
emptions 26 C. J. p 1. 


23. Williamson v. Krumbhaar, 132 
Pay 455,519 A 281. 


[a] Rule applied.—A sheriff was 
not liable to an execution creditor for 
allowing a claim of exemptions after 
the execution debtor had caused the 
goods seized to be claimed by his 
wife, when the fact that the debtor 
caused such claim to be made was not 
known by the sheriff, and that an 
objection by the execution creditor to 
the allowance of exemptions, on the 
ground ‘“‘that the conduct of the de- 
fendant has been such as to forfeit 
his right to the benefit of the exemp- 
tion laws,” was not sufficiently defi- 
nite to affect the sheriff with notice of 
defendant’s acts, and thus render him 
liable for allowing the exemption. 


Williamson v. Krumbhaar, 132 Pa. 
455,19 A 281. 

24, Williamson v. Krumbhaar, su- 
pra. 

25. Williamson v. Krumbhaar, su- 
pra. 

26. Peo. v. Palmer, 46 Ill. 398, 95 
AmD 418. 

27. Extent of liability see infra § 
247. 

28. Ky.—Arberry v. Noland, 2 J. 


J. Marsh. 421. 


La.—Grabenheimer y. Budd, 40 La. 
Ann, LOR es ese 72 


Aina eA preenee v. Long, 25 Minn. 
163. 


eh Nees 


[§§ 215-217 


sheriff for a failure to levy.”® 


[§ 217] b. Giving Preference to Junior Writ.*’ 
-A sheriff who, having two or more writs in his hands 
for execution, improperly gives preference to a jun- 
ior writ, is liable to plaintiff in the senior writ if 
his debt is thereby lost or the amount which he would 
otherwise have received diminished;** unless the 
junior writ is more specific.2® If the giving of such 
preference results in a seizure of the property of a 
surety of defendant in the writs, who was surety 
for only the debt represented by the senior writ, and 


Y.—Camp v. Chamberlain, 5 


N. 
Den, 198. 


Wash.—Continental Distributing 
Co. v. Hays, 86 Wash. 300, 150 P 416, 
AnnCasl1917B 708. 


Wis.—Ohlson v. 
205, 12 NW 429, 


Ont.—McKee v. Woodruff, 13 U. C. 
Cy Be 583: ‘ 


“He is a public officer, of whom the 
law requires the strictest impartiality 
between those who are obliged to 
have his services, and this impartial- 
ity cannot be enforced except upon 
the rule that he must, at his peril, 
levy and satisfy executions according 
to their seniority in his hands. Once 
allow it to be a race of diligence be- 
tween the different creditors in find- 
ing and pointing out the property of 
the debtor, and what a door to par-. 
tiality, fraud, and strife would be 
opened! The Sheriff might neglect in- 
quiry, or be willfully ignorant, for the 
sake of favoring one or oppressing 
another creditor, and the whole con- 
troversy would be thrown upon the 
uncertain testimony of interested and 
suspicious witnesses. We ‘do not 
doubt, therefore, that it was the in- 
tention of the legislature, as it is the 
course of reason, that executions 
should be levied according to senior- 
ity, and that the sheriff in this case 
was not justified in levying the junior 
execution first because the creditor Mm 
that execution had been more success- 
ful than himself in finding the prop- 
erty of the execution debtor.” Knox 
vA gue naecan 18 Wis. 406, 410, 86 AmD 
MS 


{a] Circumstances not excusing 
sheriff.—A sheriff is not relieved from 
liability for failure to levy a senior 
execution in its proper order by the 
facts that, at the time when the 
junior execution was levied, plaintiff 
well knew of the execution defend- 
ant’s interest in the property so levied 
on, but did not inform the officer 
thereof, or request him to levy there- 
on, and that it “was supposed and be- 
lieved” by the officer and by the plain- 
tiff that a levy of plaintiff’s execu- 
tion, previously made on other prop- 
erty, “would be amply sufficient to 
satisfy plaintiff's judgment.’’ Ohlson 
v. Pierce, 55 Wis. 205, 12 NW 429. 


29. Remington v. Weber, 11 Utah 
18h, 39 PE 822. 


[a] Iustration.—Where a sheriff 
received two attachments on the same 
day; the earlier directing him gener- 
ally to garnish any person indebted 
to the attachment defendant, after 
filling in certain blanks with their 
names from books in his possession, 
and the later specifically directing 
him to garnish certain persons, named 
therein, he was not liable to the 
earlier attachment creditor for obey- 
ing the specific directions in the later 
writ first. Remington v. Weber, 11 
Utah 181, 39 P 822. 


Pierce, 55 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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hence would not have been compelled to pay the sum 
had the proper order of precedence been observed, 
the sheriff is liable to such surety.®° 


[§ 218] ¢c. Failure To File Statutory Notice. A 
sheriff levying an attachment on land is liable for 
the resulting damage where the debt is lost by rea- 
son of his negligent omission to file a notice re- 
quired by statute in such cases,*! and the fact that 
the sheriff files a notice at the request of plaintiff's 
attorney after a conveyance of the land to a bona 
fide purchaser, and after rendition of judgment in 
the attachment suit, does not defeat plaintiff’s right 
of action against him for the original default.*? 
Neither can the sheriff by interposing as a defense 
a suggestion that the deed is invalid, and that the 
purchaser had actual notice, compel plaintiff, in 
effect, to litigate with such purchaser the validity 
of his deed.*? 


[§ 219] d. Failure To Arrest Defendant, or Bring 
in Prisoner Enlarged on Bail. A sheriff may be held 
liable in damages for a negligent failure to arrest a 
defendant on civil process.** But it has been held 
that an attachment cannot be issued against a sheriff 
for not bringing in the body of a party whom he 
has enlarged on bail.*® 


[§ 220] e. Insufficient Levy.°° The sheriff is li- 
able to the party at whose instance process was is- 
sued, where, in making the levy thereunder, he fails 
to seize so much of defendant’s goods as a reasonable 
and prudent man would deem sufficient to satisfy 
the debt and costs if so much is available;** but if 
the property is sufficient when levied on, the sheriff 
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preciation in its value,?® unless the depreciation is 
such as -a prudent man should have foreseen and 
provided for;?® and where he levies on property, 
which would satisfy the judgment were it sold for 
bank notes, but would be insufficient were it sold 
for specie, the officer is not chargeable with a breach 
of duty, unless he was notified that specie alone 
would be received.t® Where the officer levies on 
property which ought in the estimation of a pru- 
dent person to produce sufficient to satisfy the writ, 
but the sale thereof proves unproductive, and he 
immediately levies on other property of sufficient 
value to satisfy the writ, he has shown sufficient 
diligence, and is not lable for failure to make the 
money, although the property last seized cannot be 
sold until after the return-day.*+ 


[§ 221] f. Defective Levy.42 A sheriff is liable 
to the party at whose instance process was issued, 
where, in executing the same, he makes a levy so 
defective that property which might have been se- 
cured to satisfy the debt is lost to the ereditor.**® 


[§ 222] g. Other ‘Defaults. A sheriff levying ex- 
ecution is liable for damages resulting from his fail- 
ure to seize all the property described in the peti- 
tion of the execution plaintiff,** or to take the prop- 
erty into his own possession and exercise dominion 
over it;#® and if he attaches goods and neglects to 
remove them, he is liable to plaintiff in case a sub- 
sequent creditor attaches the same goods.*® A sher- 
iff may also be held lable for failure to “immedi- 
ately” execute a warrant of attachment placed in 
his hands as required by statute, although it is de- 


does not become liable because of a subsequent de- | livered to him on a holiday when his office is closed.*7 


30. 
397. 


Staton v. Com., 2 Dana (Ky.) | H. 498. 


328, 14 AmD 588. 


31. Lewis v. Douglass, 53 Hun 587, 
590, 6 NYS 888. 


“In some respects this notice is the 
act of both the sheriff and the attor- 
ney. Assuming that either had a 
right to file it when properly pre- 
pared and executed, the sheriff, by un- 
dertaking with the attorney to do it, 
relieved the attorney from responsi- 
bility in the matter, and the attorney, 
as well as the party, had the right to 
rely on the promise of the sheriff. By 
such promise the act did not cease to 
be a part of his official duty.” Lewis 
v. Douglass, supra. 


32. Lewis v. Douglass, 53 Hun 587, 
6 NYSHS888. 
33. Lewis v. Douglass, supra. 


34. Pugh v. McRae, 2 Ala. 393; 
Gebhardt v. Holmes, 149 Wis. 428, 
135 NW 860. 


35. Jackson v. Campbell, 1 N.S. 18. 

36. Extent of liability see infra 
§ 248. 

37. U. S.—Adams v. Spangler, 17 
Fed. 133, 5 McCrary 334. 


Ala.—Clarke v. Gary, 
Governor v. Powell, 9 Ala. 83; 
fin v. Ganaway, 8 Ala. 625. 


Ark.—Lawson v. State, 10 Ark. 28, 
50 AmD 238. 


tll.—French v. Snyder, 30 Ill. 339, 
83 AmD 193. 


Ky.—Com. v. Lightfoot, 7 B. Mon. 
298. 


Nebr.—Conway: v. Magill, 53 Nebr. 
370, 738 NW 702. 


N. H.—Richards v. Gilmore, 11 N. 


Te Adan 93% 
Grif- 


N. Y.—Ransom v. Halcott, 18 Barb. 
56, 9 HowPr 119. 


N. C.—Governor v. Carter, 10 N. C. 
328, 14 AmD 588. 


i v. Craig, 4 Sneed 


Tex.—Dewitt v. 
Tex. 103 


Vit-—Hill v. Pratt,.29 Vt. 119: 


[a] The test to be applied in scan- 
ning the conduct of the sheriff, when 
he has made an insufficient levy on 
land, is not the estimated cash value 
of such lands in the neighborhood, but 
the price at which such lands usually 
sold for at a Sheriff’s sale. Governor 
v. Powell, 9 Ala. 83. : 


[b] In Maine, if an officer without 
written directions to make _ special 
service of an attachment seizes prop- 
erty of less value than the full 
amount of the debt, no action can be 
maintained against him for not at- 
taching additional property. Betts v. 
Morris, 15 Me. 468. 


Burden of proof see infra § 677. 


Conclusiveness of officer’s return 
see infra § 683 


388. Lawson v. State, 10 Ark. 28, 
50 AmD 238; Governor v. Carter, 10 
ING OCo, 828004, CAI S883" Crow vs 
Buchanan, 36 N. S. 1 (so holding in 
a case of depreciation resulting from 
a delay in selling occasioned by the 
act of the court). 


89. French v. Snyder, 30 Ill. 339, 
83 AmD 193; Dewitt v. Oppenheimer, 
51 Tex, 103. 


40. Governor v. Carter, 


Oppenheimer, 51 


LORENA Cs 


41. Powell v. Governor, 9 Ala. 36. 
arin Extent of liability see infra § 


43. Sanders v. Carter, 124 Ga. 676, 
52 SE 887; Linton vy. Com., 46 Pa. 
294; Bell v. Roberts, 13 Vt. 582. 


44. Battle v. Ricks Lumber Co., 38 
Ga, A. 621, 144 SE 919. 


45. Battle v. Ricks Lumber Co., 
supra. 


[a] Illustration.—Where a sheriff, 
leaving an attachment to be levied on 
certain described property, makes no 
search for the property, but relies on 
a statement of defendant, and leaves 
the property in his possession, the 
sheriff, on failure of defendant to pro- 
duce the property or give bond, is 
liable for consequential damages. 
Picks" v0 Warheld; fs 7Ga Awa 4 sn 7s, 
SE 1096. 


46. Gale v. Ward, 14 Mass. 352, 7 
AmD 223. 


47. Dailey v. Fenton, 47 App. Div. 
418, 62 NYS 337,) 7 NY AnnGas 222 
(sheriff was not justified in refusing 
to receive and serve an attachment 
offered _to him for service between 
three and four o’clock on a Saturday 
afternoon, in a village where the prop- 
erty to be seized was Situated, since 
the half-holiday law merely author- 
ized him to close his office and did not 
deprive him of his official powers, or 
relieve him of his obligation to per- 
form any official duties on Saturday 
afternoons which could be discharged 
outside his office). 


Official acts on holidays generally 
see Holidays § 11. 
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But where a person at liberty under bail was ar- 
rested and placed in jail under another charge, and 
‘while so confined, a surety on the bail bond indorsed 
on a certified copy of the bond a direction to ‘the 
sheriff to “execute this process” on the prisoner, the 
officer sufficiently performed his duty by reading 
the copy to him, without having him rearrested or 
taking a receipt from the jailer, and was not lable 
to the bail sureties where the prisoner afterward 
escaped and the bail was forfeited.*® 


[§ 223] 5. Relief from Liability—a. In General. 
The failure of a sheriff to execute process does not 
impose upon him an absolute lability, but he may 
escape liability by showing that the circumstances 
are not such as to impute to him official neghgence 


or misconduct.*? 


48. James v. Geiger, 194 Ky. 273, 
238 SW 753; 

49. Ala.—Union Bank v. Benham, 
23 Ala. 143. 

Cal.—Ayers v. Burr, 132 Cal. 125, 
64 P 120 ’ 

Ga.— Wilkin v. American Freehold 


Land Mortg. Co., 106 Ga. 182, 32 SE 
135. 


Ind.—Moss v. Jenkins, 146 Ind. 589, 
45 NE 789. 


Ky.—Crane v. Crane, 105 SW 3:70, 32 
KyL 82 


La.—Ammonette v. Crandell, 10 La. 
Ann. 174. 


Me.—MeNally v. Kerswell, 
550. 


Mass.—Gallup v. Robinson, 11 Gray 
20. 


Mich.—Smith v. 
383. 


Miss.—Redus v. State, 54 Miss. 712. 


ree v. Armstrong, 25 Mo. A. 
Qe 


Nebr.—Parrott v. 
Nebr. 97, 100 NW 132. 


Mt ate v. Ridgway, 173 Pa. 
292,34 A 19. 


S. C.—Emory v. Davis, 4 S. C. 23. 
Tenn.—State v. Sharp, 2 Sneed 615. 
Tex.—Carey v. Tinsley, 22 Tex. 383. 


Vt.—West vee Bank v. Graham, 
38 Vt. 649. 

Wace Hutrmen v. Leffell, 
Aisi viase4et. 

Particular matters affecting liabil- 
ity see infra §§ 224-245. 


50. Directions of party or attorney 
see supra §§ 189-192. 


51. Ga.—Sutton vy. Griner, 
307, 95 SE 1004. 


Ill—Monmouth Second Nat. Bank 
vy. Gilchrist, 174 Ill. 485, 51 NE 584, 
66 AmSR 306 [rev 70 Ill. A. 251]. 

Me.—MeNally v. Kerswell, 37 Me. 
550. 

Mass.—Gallup v. Robinson, 11 Gray 
20. ; 

Mo.—State v. Armstrong 
532. 

Tex.—Carey v. Tinsley, 22 Tex. 3838. 

Vt.—West River Bank v. Gorham, 
38 Vt. 649. 

Newfoundl.—Bryden v. Jackson, 4 
Newfoundl. 320. 


[a] Iustration.—Where execution 
on a judgment recovered in an action 


37 Me. 


Cicotte, 11 Mich. 


McDonald, 72 


32. -Gratts 


22 Ga. A. 


, 25 Mo. A. 
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ty®°°— 
(a) In General. 


available for 


the creditor.®** 


to enforce a lien for labor in cutting; 


logs, aided by attachment of the logs, 
is issued in common form, with di- 
rections to satisfy it out of the goods, 
chattels or lands of the debtor, and for 
want thereof upon his body, the levy- 
ing officer is not liable for not seiz- 
ing and selling the attached logs. 
Annis v. Gilmore, 47 Me. 152. 


52. West River Bank v. Gorham, 
38 Vt. 649; Bryden v. Jackson, 4 New- 
foundl. 320. 


[a] Illustration.—Where a party 
gives a sheriff a writ, and directs him 
to attach certain property, knowing 
that it is then under attachment by 
another sheriff, the sheriff receiving 
the writ is not liable for failure to 
make the attachment because of the 
prior levy. West River Bank v. Gor- 
ham, 38 Vt. 649. 


Burden of proof see infra § 677. 


53. Ala.—Newcomb Bros. Wall Pa- 
per Co. v. Wiggins, 201 Ala. 551, 78 S 
905; Governor v. Campbell, 17 Ala. 
566; Mason v. Watts, 7 Ala. 703; 
pueden v. Fields, 3 Ala. A. 322, 57S 


Ark.—Peery v. Mauldin, 120 Ark. 


422, 179 SW 652. 


Ga.—Morgan v. Spring, 72 Ga. 257;, 


Davis v. Reid, 57 Ga. 188 
Mo.—Taylor v. Wimer, 30 Mo. 126. 


N. Y.—Ledyard v. Jones, 7 N. Y. 50 
[aff 6 N. Y. Super. 67]; Bowman v. 
Cornell, 39 Barb. 69. 


S. D.—Swenson v. Christoferson, 10 
S. D. 188, 72 NW 459, 66 AmSR 713. 
Vt.—Smith v. Holmes, Brayt. 133. 


Wash.—Wilcox v. Bear, 140 Wash. 
39, 248 P 58. 


Ont.—Clark v. Corbett, 27 U. C. Q. 
Baty Wh 


[a] Representation of an estate as 
insolvent relates back to the time of 
the decease, so that an Officer is not 
liable for not having levied an execu- 
tion thereon in the interval. Smith 
v. Holmes, Brayt. (Vt.) 133. 


54. Ala.—Governor v. Campbell, 17 
Ala. 566. 


Conn.—Palmer v. Gallup, 16 Conn, 
555. 


La.—Marshall v. Simpson, 
Ann, 437 


Mo.—Taylor v. Wimer, 30 Mo. 126. 
N. H.—Benson v. Ela, 35 N. H. 402. 


aioe roe a Chandler, 53 Tex. 
335 


[a] 


13 La. 


Rule applied.—Sheriff was not 


a 


[§§ 222-294 


[§ 224] b. Particular Matters Affecting Liabili- 
(1) Availability of Property for Seizure— 


The officer cannot be held lable 


for not seizing property which he could not legally 
seize under his writ;°! as where it is in the custody 
of the law;°? and in order to charge him with lia- 
bility for failure to seize property under a writ, it 
must appear that there was property of defendant 
seizure,°? and that the officer, knew of 
such property,°* or had notice of facts which should 
have caused him to make a search therefor,°® or 
failed to use due diligence in searching for prop- 
erty on which to levy.°® 
himself from liability for neglect to levy an execu- 
tion on goods attached by him, by showing that he 
had previously sold them without the consent of 
Neither does a sale and delivery of 


The sheriff cannot relieve 


liable to the creditor for not attaceh- 
ing real estate of the debtor which 
the creditor never directed him to at- 
tach. Palmer v. Gallup, 16 Conn. 555. 


{[b] Where defendant had no prop- 
erty in his possession during the 
time when an execution was on the 
sheriff’s hands, the sheriff is not liable 
for failing to make the money, unless 
defendant was the owner of property 
which could have been levied on and 
of which the sheriff had notice. Gov- 
ernor v. Campbell, 17 Ala. 566. 


{[c] Withholding information.—If 
plaintiff's counsel, on being applied 
to by the sheriff to point out property 
on which to levy an execution, with- 
holds information which would enable 
the officer to make a levy, the latter 
cannot be made liable. Batte v. 
Chandler, 53 Tex. 613. e 


[d] Sufficiency of designation of 
property.— (1) When an indemnifying 
bond and money for the sheriff’s fees 
were delivered to him, and he was in- 
formed that the property on which 
the execution was to be levied was 
certain machinery in a mill near the 
dwelling house of the creditor and at 
a distance of some miles from the 
dwelling of the sheriff, and that, if 
he would call at the house of the 
creditor when he came to make the 
levy, the particular articles on which 
it was to be made would be pointed 
out to him, there was a sufficient des- 
ignation of the property to render the 
sheriff liable for failure to levy, un- 
less it was made to appear that the 
sheriff called at the house of the cred- 
itor for the purpose of having a more 
specific designation, and the creditor 
failed to make it. Benson y. Ela, 35 
N. H. 462. (2) Where the sheriff was 
informed where property subject to 
seizure was situated, this was a suf- 
ficient pointing out to render him lia- 
ble for failure to seize it. Marshall v. 
Simpson, 13 La. Ann. 437. 


55. Taylor v. Wimer, 30 Mo. 126; 
Hutchings v. Ruttan,; 6 U. Cs Cy eB: 
(Ont.) 452. 


56. Ala.—Newcomb Bros. Wall Pa- 
per Co. v. Wiggins, 201 Ala. 551, 78 S 
ST oe v. Fields, 3 Ala. A. 322, 57 
S58. 


Mo.—State v. Ownby, 49 Mo. 71. 
Nebr.—Steele v. Crabtree, 40 Nebr. 
420, 58 NW 1022. 


Wash.—Wileox v. Bear, 140 Wash. 
39, 248 P 58. 


Ont.—Hutchings v. Ruttan, 6 U. C. 
Co Pe 452% 


57. Fairbanks v. Stanley, 
296. 


18 Me. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 224-296] 


property by an attachment debtor after the writ 
came to the hands of the officer excuse the officer 
from levying on such property, but he is liable if he 
fails to do so.®§ 


Amount of property available. It is not essential 
to the lability of a sheriff for failure to levy under 
an execution that there should have been enough 
property of defendant available to pay the entire 
debt, but if he might have seized enough property 
to pay a part thereof and failed to do so he is lia- 
ble.®® But if a sheriff honestly thinks that the 
value of property on which he ean levy will not pay 
the expense of sale, he may refuse to levy, state the 
facts, and return the execution unsatisfied, although 
he does so at his peril, and if he is mistaken is hable 
to the injured party.°° Where the sheriff seizes 
all the property of the debtor that can be found, he 
is not liable for failure to seize other property men- 
tioned in the writ.*? 


Property in possession of sheriff. A sheriff can- 
not exonerate himself from failure to levy an at- 
tachment or execution upon personal property by 
claiming to have possession of the same under chat- 


SHERIFFS AND CONSTABLES 


[OT OLIe |. S11 


tel mortgages.°? 


Property on Indian reservation.®* The refusal 
of an Indian agent to consent to entry by a sheriff 
on the reservation to levy execution on the property 
of one not an Indian does not excuse the sheriff from 
making the levy.°* 


[§ 225] (b) Exempt Property.*® A showing that 
property was exempt relieves the sheriff from lahil- 
ity for a failure to levy thereon;°® but a mistaken 
belief that the property was exempt is insufficient.°* 


[§ 226] (2) Ownership of Property. A sheriff is 
not lable for failure to levy on property which 
did not belong to defendant,°® even though it was 
pointed out to him as defendant’s property ;°®® but 
a sheriff cannot escape liability for failure to make 
the money on an execution on the ground that there 
was a doubt as to the title to property on which 
he might have levied, or an adverse claim thereto, 
if the property was really hable,’° even though the 
property was in the possession of a third person,’¥ 
especially if the property was shown to him as ha- 
ble,72 and he has not demanded and been refused 


58. McKinney v. Blakely, 87 Ark. 
405, 112 SW 976. 


59. Com. v. Hurt, 4 Bush (Ky.) 64. 

60. In re Mowry, 12 Wis. 52. 

61. Hall, etc., Woodworking Mach. 
Co. v. Barnes, 115 Ga. 945, 42 SH 276. 

62. Chittenden v. Crosby, 5 Kan. A. 
534, 48 P 209. 

63. Indian reservation generally 


see Indians §§ 105-150. 


64 Stiff v. McLaughlin, 19 Mont. 
300, 48 P 232 (this was held true, al- 
though the United States district at- 
torney, advised that the sheriff had no 
right to enter the reservation without 
the agent’s consent). 


65. Exemptions generally see Ex- 
emptions 25 'C.\J./p 1: 


66. Sutton v. Griner, 22 Ga. A. 307, 
95 SE 1004; Moss v. Jenkins, 146 Ind. 
589, 45 NE 789; Redus vy. State, 54 
Miss. 712. 


67. Harston v. 
Civ. A.) 292 SW 648. 


Good faith of sheriff generally see 
infra § 245. 


68. Ala.—Union Bank v. Benham, 
= 2/3 Ala. 143. 


Ga.—Wilkin v. American Freehold 
Land Mortg. Co., 106 Ga. 182, 32 SH 
135 [appr Brannon v. Barnes, 111 Ga. 
850, 36 SE 689]; Hixon v:. Callaway, 
QIGOE AMOS) Dsl Slo 20: 


La.—Ammonette v. Crandell, 10 La, 
Ann, 174. 


Mass.—Canada _ v. 
Pick. 556. 


Miss.—Redus v. State, 54 Miss. 712. 


[a] Thus (1) a sheriff is not lia- 
ble for the amount of an execution, 
where he refuses to seize property, 
the title to which is in another, in a 
form recognized as valid by law, and 
it does not appear that he had reason 
to believe that the title was simulat- 
ed. Ammonette v. Crandell, 10 La. 
Ann. 174. See also State v. Fontenot, 
152 La. 912, 94 S 441 (holding that 
since the sheriff cannot demand in- 
demnity when real estate seized un- 
der execution is claimed by a third 
person, he is entitled to use a wise 
and just discretion until the issue of 
ownership can be determined). (2) 
Where an officer was directed to “at- 


Langston, (Tex. 


Southwick, 16 


tach property or make no service,” 
and he attached certain property 
which he alleged in his return be- 
longed to the debtor, he might prove 
in defense to an action against him 
for not seizing on execution that it 
was not the property of the debtor. 
pen v. Southwick, 16 Pick. (Mass.) 


69. Redus v. State, 54 Miss. 712. 


[a] In Pennsylvania the Inter- 
pleader Act (1848) [Pub. L. p 450] 
relieves the sheriff from responsibil- 
ity, where a third person claims the 
property pointed out for seizure, but 
is not imperative on the sheriff, and 
he may take the risk of refusing to 
levy. Com. v. Vandyke, 57 Pa. 34. 


70. Ala.—Minter v. Bigelow, 9 
Port. 481; Robertson v. Beavers, 3 
Port, 385. 


Ga.—Brown v. McCrary, 30 Ga. 878. 
Ky.—Emanuel v. Cocke, 6 Dana 212. 


La.—Marshall v. Simpson, 13 La. 
Ann. 437. 
Me. 


Me.—Bradford v. McLellan, 23 
302. 


N. M.—Bachelder v. Chaves, 5 N. M. 
B62, 2ove. Coos 


N. Y.—Williams v. Lowndes, 
Y. Super. 637. 


ae C.—Pearson v. Fisher, 4 N. C. 
72. : 


TIN 


[a] Bare suspicion that there 
might be some difficulty with regard 
to the title to property pointed out to 
him does not justify the sheriff in re- 
fusing to seize it. Marshall v. Simp- 
son, 13 La. Ann. 437. 


[b] Mere disclaimer by the judg- 
ment debtor of the ownership of per- 
sonal property in its possession, with 
an allegation that the title thereto is 
in a foreign corporation, does not ex- 
ecuse the sheriff’s failure to make a 
levy of an execution thereon, as pos- 
session of personal property is prima 
facie evidence of title; and it is the 
sheriff's duty to make the levy unless 
he knows that the apparent title is 
different from the real title. Bachel- 
der v. Chaves, 5 N. M. 562, 25 P 783. 


[ec] An assignment of goods in a 
store belonging to the debtor, dated 
after the taking of a judgment on 
which executions issued, the goods be- 


ing left in the debtor’s hands, with- 
out any good reason shown therefor, 
does not relieve the sheriff from lia- 
bility for failure to levy the execu- 
tion, such assignment being fraudu- 
lent and void. Williams v. Lowndes, 
1 N.. ¥. Super. 579. 


[d] Sheriff who holds several exe- 
cutions against the same defendant 
will be held liable for a neglect to 
levy one of them, when injury results 
to plaintiff, although a claim has been 
interposed to property levied on by 
him under another. Brown v. Mc- 
Crary, 30 Ga. 878. 


{[e] Finding of a sheriff’s jury that 
certain property does not belong to 
defendant in execution does not ex- 
cuse the Sheriff for a failure to levy 
on or hold the same if, as a matter 
of fact, it does belong to defendant. 
Pearson v. Fisher, 4 N. C. 72. 


Burden of showing title in third 
person see infra § 677. 


71. Wallace v. Holly, 13 Ga. 389, 
58 AmD 518; Emanuel v. Cocke, 6 
Dana (Ky.) 212; Webster vy. Ballou, 
108 Me. 522, 81 A 1009, AnnCasi913B 
567; State v. Harrington, 41 Mo. A. 
439. But see infra text and note 74. 


[a] Sheriff cannot escape liability 
for failure to levy a mortgage fieri 
facias upon the mortgaged property 
upon the ground that the property 
belongs to a third person and is in 
his possession adversely to the mort- 
gagor. Wallace v. Holly, 13 Ga. 389, 
58 AmD 518. 


[b] Sheriff cannot refuse to exe- 
cute a writ of possession (1) on the 
ground that a person is in possession 
of the premises under a grant from 
defendant pending the action of eject- 
ment, and also under a conveyance 
from a stranger to the action of a ti- 
tle paramount to that of the parties 
thereto, and will be liable in case of 
such refusal in substantial damages 
to plaintiff (State v. Harrington, 41 
Mo. A. 439); (2) nor is such refusal 
justified by the fact that the sheriff 
was notified that defendant occupied 
the land as tenant of one who was not 
a party to the suit, and who was in 
possession under claim of right (Web- 
ster v. Ballou, 108 Me. 522, 81 A 1009, 
AnnCas1913B 567). 


72. Minter v. Bigelow, 9 Port. 
(Ala.) 481; Emanuel v. Cocke, 6 Dana 
(Syn) er zt 2 
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indemnity ;‘* but where a mortgage is valid on its 
face, and the mortgagee is in possession, the sher- 
iff is not liable for failure to levy an execution 
against the mortgagor on the goods, even though 
the mortgage is in fact fraudulent as to the execu- 
tion ereditor.‘* So it has been held that a sheriff 
is not lable for failure to levy an execution issued 
pending the trial of the right of property under a 
former levy on the property as that of a third per- 
Sone 


[§ 227] (3) Prior Liens on Property. The mere 
existence of liens on property which are prior to 
an execution does not excuse the sheriff for a fail- 
ure to levy thereon.** Thus where a senior execu- 
tion is stayed by agreement of the parties, the of- 
ficer is hable for failure to levy under a junior exe- 
cution;** and a levy under a prior attachment, 
which has been discharged, does not excuse the 
officer’s failure to levy a subsequent attachment on 
the same goods.?® So if for any reason of which 
the sheriff has notice, or by reasonable inquiries 
could discover, a chattel mortgage is not entitled 
to priority over a writ of execution in his hands, 
he cannot rely on it as a justification for not levy- 
ing under the writ;’® but a sheriff may justify a 
refusal to levy by showing that the property was 
subject to valid liens to an amount exceeding its 
value and prior to the writ in his hands;*° and 
‘where firm property has been attached in a suit 
against one of the partners individually, subsequent 
judgment ereditors of the firm who have not ap- 
pled to the court to set aside the attachment or to 
have their debts first paid out of the firm property 
eannot recover for the sheriff’s failure to proceed 
under their executions.§+ 


Secret deed of trust. A sheriff cannot excuse fail- 


73. Minter v. 
(Ala.) 481. 


Bigelow, 9 Port. 
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fore levy.—A statute providing that 


[$§ 226-230 


ure to levy an execution on the ground that there 
was an unrecorded and secret deed of trust on the 
goods to secure other creditors, in a sum greater 
than their value, and that they were subsequently 
disposed of and the proceeds applied to such debt.*? 


[§ 228] (4) Validity of Lien on Which Process 
Based.s? A sheriff cannot escape liability for a 
failure to levy a mortgage fieri facias upon the mort- 
gaged property upon the ground that the mortgage 
lien is superseded in consequence of a failure to 
record it.5# 


[§ 229] (5) Acts or Defaults of Party Issuing 
Process8®°—(a) In General. A sheriff is not released 
from liability for failure to levy on property of the 
debtor out of which the money could have been made 
by proper diligence by the fact that plaintiff had 
released a levy which had been made on his own 
property as that of the execution defendant.*® A 
statutory provision requiring a written direction to 
arrest a debtor on execution to be indorsed on the 
writ, is for the officer’s benefit and may be waived,*? 
and when such requirement is waived, noncompli- 
ance therewith by the execution plaintiff does not 
excuse the officer for failure to make the arrest.** 


Contributory negligence. A person cannot recover 
from a sheriff for negligence by which an attempted 
levy of a writ was rendered ineffectual, if he has 
contributed to the result by his own negligence or 
that of an attorney employed to supervise the pro- 
cedure;®® and where part of the loss was due to 
plaintiff’s negligence, he cannot recover for such 
part.°° 


[§ 230] (b) Failure or Refusal To Indemnify. 
Where the circumstances are such that the sheriff 
is entitled to demand indemnity before proceeding 


see supra §§ 189-192. 


Effect of refusal of indemnity or 
failure to indemnify see infra § 230. 


74, Ayers, etc., Co. v. Sundback, 5 
S. D. 31, 58 NW 4. 


75. Hill v. Reitz, 24 Ill. A. 391. 
76. Ala.—Bell v. King, 8 Port. 147. 
Del.—State v. Gemmill, 6 Del. 9. 


Ill. Ross v. Weber, 26 Ill. 221. 


Ss. D.—Jewett v. Sundback, 5 S. D. 
111, 58 NW 20. 


Tex.—Smothers v. Field, 65 Tex. 
435. 


Eng.—Dennis v. Whetham, L. R. 9 
Q. B. 345. 


[a] Defendant’s equity of redemp- 
tion is subject to his debts, and plain- 
tiff in execution has the right to have 
that sold for what it will bring and 
the proceeds applied to the payment 
of his judgment. Smothers v. Field, 
65 Tex. 435. 


[b] ‘The question whether the sub- 
sequent levy is available does not af- 
fect the duty of the sheriff. State 
v. Gemmill, 6 Del. 9. 


[c] he preference of an older ex- 
ecution over a younger does not ex- 
cuse the sheriff from a levy of the 
ljatter execution, where the property 
is not needed to satisfy the former. 
Bell v. King, 8 Port. (Ala.) 147. 


[d] Payment of mortgage debt be- 


before levying on property included 
in a chattel mortgage the officer must 
pay or tender the amount of the 
mortgage debt and interest has no 
application to a mortgage claimed by 
a creditor to be fraudulent and void, 
and hence it is no excuse for a sher- 
iff’s failure to levy an execution on 
property so mortgaged that plaintiff 
failed to pay or tender the amount 
due on the mortgage. Jewett v. Sund- 
back, 5 S. D. 111, 58 NW 20. 


77. Ross v. Weber, 26 Ill. 221. 


78. Smith v. Heineman, 118 Ala. 
195, 24 S 364, 72 AmSR 150. 


79. Massey Mfg. Co. v. Clement, 9 
Man. 359. 


80. Smith v. Heineman, 118 Ala. 
195, 24 S 364, 72 AmSR 150; Phelps, 
etc., Co. v. Skinner, 68 Kan. 364, 65 P 
667; New York Highth Nat. Bank v. 
Fitch, 49 N. Y. 539; Clark v. Corbett, 
ot UU. CFO.) BarOntol ois esa larrian: 
Waddell, 24 U. C. Q. B. (Ont.) 165. 


Recovery limited to nominal dam- 
ages see infra § 246, 


81. Haas v. Gaddis, 1 Wash. 89, 23 
P 1010. 


82. Grove v. Harris, 35 Tex. 320. 


83. Liens generally see Liens 37 C. 
J.) 23033 


84. Wallace v. Holly, 
58 AmD 518. 


85. Directions of party or attorney 


13 Ga. 389, 


Interference of party or attorney 
generally see supra § 193. 


86. Poe v. Dorrah, 20 Ala. 288, 56 
AmD 196. 
87. Stewart v. Leonard, 103 Me. 


128, 68 A 638. 


88. Stewart v. Leonard, supra. 


[a] Conduct constituting waiver 
of privilege.— Where a deputy sheriff 
on receipt of an execution without 
indorsement thereon of a direction to 
arrest the debtor did not return it to 
plaintiffs or their attorney, or apprise 
them of the want of such indorse- 
ment, or that he did not intend to 
arrest the debtor, as requested by 
plaintiffs in a letter accompanying the 
execution, for that reason, but went 
to the debtor and “showed him the 
execution and the order to arrest,” 
and gave no reason for not serving it 
except that the debtor claimed the 
judgment was wrong, his conduct was 
so inconsistent with an intention to 
claim his privilege under Rev. St. e 
117 § 5, not to enforce the execution 
by arrest because direction to do so 
was not indorsed thereon, as to waive 
that privilege and to estop him from 
claiming it in an action for failure 
to arrest the debtor. Stewart v. Leon- 
ard, 103 Me. 128, 68 A 638. 


89. Parrott v. McDonald, 72 Nebr. 
97, 100 NW. 182. 


90. Palmer v. Gallup, 16 Conn. 555. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 230-234]. 


to execute a writ,®t and he in good faith "demands 
indemnity, which is refused, his subsequent failure 
to proceed subjects him to no liability to the party 
at whose instance the writ issued,®? although as a 
matter of fact he would have incurred no liability 
to any other person by proceeding.®*? If the execu- 
tion debtor has in his possession property which is 
prima facie subject to the writ, and there is nothing 
to rebut the presumption that he owns it, the refusal 
of the execution creditor to give indemnity demand- 
ed by the sheriff does not relieve the officer from lia- 
bility for failure to levy.°* In the absence of a 
demand for indemnity, the failure of plaintiff to fur- 
nish it does not release the sheriff from lability for 
failure to levy under the writ,®® or failure to follow 
the directions of the creditor as to the manner of 
serving it;°® nor ean an officer, after a default has 
occurred, escape liability therefor by a subsequent 
demand for indemnity which is refused.®7 On the 
other hand, it has been held that where the title to 
the property is in dispute, the mere failure of the 
officer to give notice and demand indemnity will not 
render him liable for failure to levy, in the absence 
of fraud or negligence.®® 


[§ 231] (c) Issuance of, or Failure To Issue, 
Second Writ. Where an officer has neglected to 
levy an execution, the act of plaintiff in taking out 
an alias execution and causing it to be levied on 
other property, and thus collecting a part of his 
debt, does not deprive him of his remedy against the 
officer for the previous neglect.°® So where a sher- 
iff has negligently failed to make the money on an 
execution, plaintiff is not deprived of his right of 
action against the sheriff by the fact that he has 
failed to proceed further against the execution de- 
fendant, although he might have made the money 
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by so doing;! but where plaintiff who has recovered 
judgment in ejectment fails, on the expiration of 
the term of office of the sheriff, to place an alias 
writ of restitution in the hands of the new sheriff, he 
cannot, in an action against the old sheriff for fail- 
ing to execute the original writ, recover damages 
for any time subsequent to that at which he might 
have obtained possession under such alias writ.? 


[§ 232] (d) Release or Discharge of ‘Debtor. 
Where an execution against two defendants is placed 
in the hands of a sheriff, he cannot escape liability 
for failing to make the money merely because plain- 
tiff has released one of defendants;* nor is a judg- 
ment ereditor’s right of action against a sheriff for 
failure to levy an execution barred by the creditor’s 
discharging the debtor from a capias ad satisfacien- 
dum, although such discharge operates as a satis- 
faction of the judgment.+ 


[§ 233] (e) Release of Levy by Creditor. The 
release by the execution creditor of his own property 
which has been levied on as the property of defend- 
ant does not discharge the sheriff from lability for 
not making the money out of property which really 
belonged to defendant;° nor can the sheriff claim 
to be discharged from liability because plaintiff re- 
leases a levy ow property to which a claim is inter- 
posed by a third person who gives bond to try the 
right of property, according to the statute.® 


[§ 234] (6) Agreements between Parties. Agree- 
ments between the parties as to suspending the exe- 
eution of the writ’ or settling the claim on which 
it relates’ do not relieve the sheriff of liability for 
failure to proceed with the writ, where he has re- 
ceived no instructions from plaintiff or his attorney 
not to proceed.® 


91. See infra § 555. 
92. Ala.—lMcGehee v. Chandler, 15 
Ala. 9; 


Ky.—Crane v. Crane, 105 SW 370, 
32 KyL 82. 


Me.—Bradford v. McLellan, 23 Me. 
302. 


Mich.—Smith v. Cicotte, 11 Mich. 
383. 


N. Y.—Orange County Bank v. Du- 
bois, 21 Wend. 351. 


Ss. C.—Emory v. Davis, 4 S. C. 23. 
Tenn.—State v. Sharp, 2 Sneed 615. 


Va.—Huffman vy. Leffell, 32 Gratt. 
(73 Va.) 41. 


[a] In Washington the words 
“sheriff, deputy, or coroner,” as used 
in Remington & B. Code § 4003, pro- 
viding “that no sheriff, deputy sher- 
iff, or coroner shall be liable for neg- 
jecting or refusing to serve any civil 
process, unless his legal fees and an 
indemnity bond, if he requires one, 
are first tendered to him,” are used 
in a generic sense, and are intended 
to apply to all officers charged with 
the duty of serving process requiring 
the seizure of property, and hence in- 
clude a constable serving an execution 
issued out of a justice court. Can- 
field-Caulkins Impl. Co. v. Cowden, 70 
Wash. 587, 127 P 216. 


93. Crane v. Crane, 105 SW 370, 32 
KyL 82. 


94. Smith v. Alabama Great South- 
ern Rh 9Couy 202) Ala 7166) 102) S 118; 
Pilcher v. Hickman, 132 Ala. 574, 31 S 
~ 469, 90 AmMSR 930. 


95. Levy v.-Shockley, 29 Ga. 710; 
Mullings v. Bothwell, 29 Ga. 706; Bos- 
ley v. Forquar, 2 Blackf. (Ind.) 61: 
Bond v. Ward, 7 Mass. 123, 5 AmD 
28. See also supra § 226 note 73. 


Bn Ceeneny, of demand see infra § 


96. See supra § 189. 


97. Steele v. Crabtree, 
420, 58 NW 1022. 


ee State v. Sharp, 2 Sneed (Tenn.) 
615. 


99. Wetherby v. Foster, 5 Vt. 136. 


1. Evans v. Governor, 18 Ala. 659, 
54 AmD-‘172; Franklin County Nat. 


40 Nebr. 


Bank v. Kimball, 152 Mass. 331, 25 
NE 460. 
fa] Rule applied.—Plaintiff in 


execution, whose lien is lost by the 
negligence of a sheriff in levying the 
execution on real estate, is not de- 
prived of his right to recover more 
than the expense of proceedings to 
satisfy the judgment by further pro- 
ceedings upon it, by failing to waive 
the levy anid take out another execu- 
tion, without any request from the 
officer to do so or offer of indemnity 
from him, but may recover the vafue 
of the lost lien. Franklin County 
Nat. Bank v. Kimball, 152 Mass. 331, 
25 NE 460. 


2. State v. Harrington, 44 Mo. A. 
297. 


3. Mason v. Watts, 7 Ala. 703, 705 
(“So far as the sheriff is concerned, 
the agreement between the plaintiff 
and one of the defendants in execu- 
tion, and his discharge, that is en- 


tirely personal’). See Gary v. State 
Bank, 11 Ala. 771 (where a fieri fa- 
cias issued on a joint judgment 
against the principal and his security 
is returned unsatisfied, it is no an- 
swer to a suggestion by plaintiff that 
the sheriff could with due diligence 
have made the money thereon that 
the surety paid the execution in part, 
upon an agreement with plaintiff that 
the latter should proceed against the 
sheriff and his sureties for the neglect 
of the latter to make the money of 
the principal, before the surety should 
be looked to for the payment of the 
residue). 


4. Hargrave v. Penrod, 1 Ill. 401, 
12 AmD 201 (holding that the judg- 
ment creditor’s right of action 
against the sheriff was perfect before 
such discharge). ' 


5. Poe v. Dorrah, 20 Ala. 288, 56 
AinD 196, 


6. Poe v. Dorrah, supra. 


Be Derby Bank y. Landon, 2 Conn. 


[a] Thus where the execution 
creditor agreed with the debtor to 
suspend the levy of an execution, but 
afterward delivered the writ to an of- 
ficer to be executed, such agreement 
did not excuse the officer’s failure to 
levy during the time to which it res 
crane Derby Bank v. Landon, 2 Conn. 


8. Crenshaw v. Harrison, 8 Ala. 
342 (agreement to set off debt); Nye 
v. Kellam, 19 Vt. 548. 


ie Crenshaw v. Harrison, 8 Ala. 


' 
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[§ 235] (7) Absence of Debtor. A sheriff is not 
liable for failure to serve process on a nonresident, 
where he has followed the directions of plaintiff and 
failed to find defendant.t° So in an action against 
a sheriff for failure to arrest an execution defend- 
ant, the sheriff may show that such defendant was 
out of the county from the date of the writ until he 
applied for the benefit of the bankruptey law.*? 
Where neither the body nor any property of an 
execution defendant was within the territorial ju- 
risdiction of an officer during the time the execution 
was in his hands, only nominal damages can be re- 
covered against the officer for failure to execute the 
process.?? 


[§ 236] (8) Bankruptcy or Insolvency of Debtor. 
Where a judgment is avoided by an adjudication of 
bankruptcy against the judgment debtor within four 
months after its rendition,!® the sheriff is not liable 
for a failure to make the money on an execution is- 
sued on such judgment;'* or at most can be sub- 
jected to only nominal damages for not serving the 
execution.!® So the insolvency!® of the debtor will 
relieve the officer for failure to serve a writ of exe- 
cution,!* or, at least, may be shown in mitigation 
of damages;'® but if a sheriff, holding final process 
against the body of a debtor, neglects the opportuni- 
ty to arrest him, and he afterwards absconds, the 
sheriff cannot show the insolvency of such debtor in 
mitigation of damages.1® Under a statute making 
an officer hable for failure to levy execution, when 
the same might have been done, mere insolvency of 
the execution debtor is insufficient to relieve the of- 
ficer from liability for such failure, unless he shows 
that there was no property belonging to the debtor, 
subject to execution within the officer’s jurisdiction 
out of which the judgment could have been made.?° 


[§ 237] (9) Difficulty in Executing Process. Dif- 
ficulty in obtaining possession of property on which 
the sheriff is directed to levy does not excuse his 
failure to levy;?! nor is it any excuse to a sheriff 
for failing to execute‘a capias ad satisfaciendum 
that he and his deputies had always found difficulty 


10. Hamilton v. Lyle, 9 Phila. 19: 
(Pa.) 98. 20. 
Tie Stateuy., LOLlinis, a3 Mion 17:9) 
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Goodrich v. Starr, 18 Vt. 227. 
B. F. Goodrich Rubber Co. v. 25. 


[$§ 235-240 


in arresting defendant in execution.?? 


[§ 238] (10) Lack of Knowledge of Facts. A 
sheriff cannot escape liability for failure to levy 
an execution by setting up want of knowledge of 
defendant having any estate or effects,?* or showing 
that plaintiff did not point out to him any property 
on which to levy,?* or notify him that defendant 


resided or had property within the county.*° 


[§ 239] (11) Consideration for Debtor. It is no 
excuse for the default of a sheriff in levying an exe- 
cution that he delayed on account of the sickness 
of the debtor or the distress of his family ;7® but in 
a case where an attachment was issued against a 
life-tenant for disobedience of a decree requiring 
her to give security for the principal intrusted to 
her, and the writ which ordered her to be brought 
before the court was placed in the hands of the as- 
sistant sheriff, with instructions to execute it, and 


finding her so ill that she could not be moved, he © 


procured a physician’s certificate as to her condition, 
and made return of the facts, and the court made 
no further order in the matter, and no further ap- 
pleation was made to it, it was held that the sheriff 
was not liable to the remainderman as for a neglect 
of duty.?7 


[§ 240] (12) Collectability of Debt.28 A sheriff 
cannot escape lability for failure to levy under an 
execution by showing that the judgment debtor is 
solvent and has property which may be subjected to 
the judgment, and that the judgment debt is thus 
collectable.*® It has been held, however, that where 
a sheriff, ordered to attach real estate, neglects to 
do so, and it is conveyed by the debtor before judg- 
ment in the action, the value of other real estate 
owned by the debtor and remaining subject to levy, 
but which had not been levied on, should be allowed 
in reduction of damages.*® <A sheriff is relieved 
from liability for failure to levy, where the debt 
could not have been collected by due diligence,*+ 
or such fact may be shown in mitigation of dam- 
ages.°? 

24. Hargrave v. Penrod, supra. 
A RES v. Rowe, Lalor (N. 


12. Ives v. Strong, 19 Vt. 546; Kid- 
der v. Barker, 18 Vt. 454. 


13. See Bankruptcy § 290. 


14. Wohr v. Mattox, 120 Ga. 962, 
48 SE 410; Hale v. Lange, (Tex. Civ. 
A.) 8 SW (2d) 1046. 


15. Selfridge v. Lithgow, 2 Mass. 
374. 

Nominal damages for: 
Defective levy see infra § 248. 


Failure to levy generally see infra § 
246. 


Wrongful acts of sheriff generally 
see infra § 691. 


16. See Insolvency 32 C. J. p 796. 
17. Com. v. Hudson, 2 Ky. Op. 27. 


18. Varrill, v.. Heald,,.2. Me. 913 
Dininny v. Fay, 38 Barb. (N. Y.) 18. 
Mitigation of damages for: 
Failure to serve process generally see 
infra § 246. 


Wrongful acts of sheriff generally see 
infra § 692. 


Valley Plumbing, etc., Co., (Tex. Civ. 
A.) 267 SW 1036. 


ee of debt see infra § 


21. Howe v. White, 49 Cal. 658. 


fa] Tllustration.—Where an exe- 
cution was placed in the hands of a 
sheriff with directions to levy on a 
sum of money in the hands of a cor- 
poration, and he exhibited the execu- 
tion to the company and demanded 
the money, the facts that the com- 
pany, while admitting that it had the 
money, refused to deliver it to the 
sheriff, and that the sheriff could not 
seize or take manual possession of the 
money, and that plaintiff's attorney 
had notice of these things at the 
time, did not excuse the sheriff for 
failing to levy the execution, whether 
the company had the money as a dis- 
tinct Sum belonging to defendant, or 
he was its creditor for the amount. 
Howe v. White, 49 Cal. 658. 


22. Spence v. Tuggle, 10 Ala. 538. 


23. Hargrave v. Penrod, 1 Ill. 401, 
12 AmD 201. 


bYIS) 


26. Cowan y. Sloan, 95 Tenn. 424, 
32 SW 388. 


27. Potteiger v. Ridgway, 173 Pa. 
ASEAN al AY. 


28. Bankruptcy or insolvency of 
debtor see supra § 236. 


29. Evans v. Governor, 18 Ala. 659, 
54 AmD 172; Ledyard v. Jones, 7 N. 
Y. 550 [aff 6 N. Y. Super. 67, and 
overr Stevens v. Rowe, 3 Den. 327]; 
Patterson v. Westervelt, 17 Wend. (N. 
YW.) 543. 


30.° Townsend v. Libbey, 
162. 


31. B. F. Goodrich Rubber Co.. v. 
Valley Plumbing, ete., Co., (Tex. Civ. 
A.) 267 SW 1086; Richardson v. 
Johnson-Lazue Coffee Co., (Tex. Civ. 
A.) 252 SW 258. 


32. Humphrey v. Hathorn, 24 Barb. 
(N. Y.) 278; Ledyard v. Jones, 6 N. 
Y. Super. 67 [aff 7 IN. Y¥. 55073 Jones 
v. Huter, 186 Misc. 49, 239 NYS 221; 
Ives v. Strong, 19 Vt. 546. But see 
Hall v. Brooks, 8 Vt. 485, 30 AmD 485 


70 Me. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


; 
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§§ 241-245] 


[§ 241] (18) Prevention of Levy by Giving Bond. 
Where the statute allows a defendant in attachment 
to prevent a levy by giving bond, a sheriff who omits 
to make a levy upon such bond being given is not 
liable therefor,** although plaintiff in attachment is 
unable to collect his full claim on the bond.*+ 


[§ 242] (14) Supersedeas or Stay of Writ.2> A 
sheriff’s failure to levy an execution on a day named, 
as peremptorily directed by the judgment creditor’s 
attorney, cannot be excused by any judicial order 
staying the execution served on the sheriff after 
that day,*® although such subsequent order, acqui- 
esced in by the execution plaintiff, would be a good 
defense to an attachment of the sheriff for con- 
tempt.°* A stay law which has expired before an 
execution is placed in a sheriff’s hands cannot excuse 
his failure to levy;*® and where, while a statute 
known as the “stay law” was considered in force, 
plaintiffs in a fieri facias notified the sheriff that a 
judgment was recovered against defendant as bail, 
which was one of the excepted cases in the statute, 
to which it did not apply, and directed him to pro- 
ceed to make the money by a levy, it was no excuse 
for his refusal to levy that the fieri facias did not 
show on its face that the case was within the ex- 
ception.*® A sheriff is not justified in refusing to 
levy an execution, because he has been served with 
notice of appeal and of the filing of an undertaking 
staying proceedings on the judgment, unless the ap- 
peal has been duly perfected and the undertaking on 
which the stay is claimed is in due form;*® but a 
constable is excused for not serving an execution 
issued by the justice, where the justice has gone to 
him and withdrawn the execution in consequence of 
a certiorari delivered to him, although no bail was 
entered on taking out the certiorari.41 Where a 
sheriff, upon a capias ad satisfaciendum being placed 
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in his hands, received the amount of the debt and 
costs from defendant, and gave his receipt, stipulat- 
ing to return the money if an injunction to restrain 
further proceedings should be obtained, and the in- 
junction was obtained, and he returned the money, 
he was held not to be liable to an attachment for 
having failed to execute the capias ad satisfacien- 
dum.*2 It is no excuse for failure to levy an exe- 
cution that defendant in execution falsely represent- 
ed that he had taken a stay of, or appeal from, the 
judgment on which it issued.** 


[§ 243] (15) Payment of Debt.4+ An officer may 
show, as an excuse for not making the money on 
an execution placed in his hands, that the amount 
has been paid to the execution plaintiff;*? and pay- 
ment after return of the writ is sufficient to relieve 
the officer from liability.4® If a part of the execu- 
tion has been paid the sheriff’s liability is decreased 
pro tanto.** 


[§ 244] (16) Injunction against Process.4® The 
fact that the execution of process has been enjoined 
relieves the sheriff of liability for failure to execute 
the same;*® even, it has been held, where the exe- 
cution was in his hands several years before a per- 
petual injunction was granted.®° On the other hand, 
it has been held that the officer is not relieved from 
liability by an injunction which was without merit, 
and did not in fact prevent the officer from making 
the money on the execution,®! as where the officer’s 
neglect of duty occurred before the injunction is- 
sued.°? 


[§ 245] (17) Miscellaneous Matters. In addition 
to the matters considered above,** there are various 
other circumstances which have been held insuffi- 
cient to relieve a sheriff or constable from liability 
for defaults in the execution of process.°* Where 


(holding that an officer refusing or 
neglecting to levy execution cannot 
reduce the damages by showing that 
the debtor, at the time of the neg- 
lect, was unable to respond to the 
amount or any part thereof). 


[a] Only nominal damages are re- 
coverable in such cases. TViCS INV. 
Strong, 19 Vt. 546. 


Sau Avresmy, Burr, t32) Cal, 125,64 
P1200. 
34 Ayres v. Burr, supra. 


35. Stay of execution generally 
see Executions §§ 382-412. 


36. State v. Brophy, 38 Wis. 413. 
37. See infra § 709. 

33. Armstrong v. Jones, 34 Ga. 309. 
39. Pinney v. Levy, 38 Ga. 141. 

40. Clark v. Carnley, 3 CodeRep 


CNY.) 136. 


jet Sherfy v. Fisher, 2 Rawle (Pa.) 
147. 


42 ee Wilksh ve itasket. 68S. Cs Li: 
490. 


43. Steele v. Crabtree, 40 
420, 58 NW 1022. 


44. Generally sce Payment 48 C. J. 
p.pUt 


45. Freeman v. Womack, 4 Ala. 
539; Roberts v. Keeler, 111 Ga. 181, 
36 SE 617; Wheeler v. Thomas, 57 
Ga. 161; Bellows v. Allen, 23 Vt. 169. 


[a] Payment by sureties.—Where 


Nebr. 


a sheriff has become liable for a mere 
default in not collecting or returning 
an execution, and certain of the exe- 
cution debtors who are sureties mere- 
ly pay the amount of the execution 
for the purpose of securing an as- 
signment to them of the imterest of 
the execution creditor, such payment 
extinguishes the right of action 
against the sheriff. Bellows v. Al- 
len, 28 Vt. 169 (holding, however, 
that, although such payment extin- 
guished the right of action against 
the sheriff, it was not competent for 
the sureties to take an assignment of 
the interest of the creditor). 


46. 
539. 


47. Wheeler v. Thomas, 57 Ga. 161: 
Richards v. Gilmore, 11 N. H. 493. 
See also Gary v. State Bank, 11 Ala. 
771 (semble). 


Freeman v. Womack, 4 Ala. 


48. Generally see Injunctions 32 C. 
Jeon 

49. Cason v. Mulling, 50 Ga. 598. 

50. McCall v. McRae, 10 Ala. 313. 

51. Caruthers v. Sprayberry, 26 
Ga, 437), Neal va. Price, 11°Ga, (297, 

52. Caruthers v. Sprayberry, 26 
Ga. 437; Neal v. Price, 11 Ga. 297. 

538. See supra §8§ 224-244. 

54. See cases infra this note; and 
notes 55-61 


[a] Matters not excusing default. 
—(1) Under Civ. Code (1910) §§ 4517, 


5953, a sheriff is not relieved from lia- 
bility for default in executing a bail 
process in a trover suit, by the sale of 
property under execution on a money 
judgment and bringing the proceeds 
exceeding the judgment into court, 
where the proceeds were subject to a 
superior lien partially unsatisfied. 
Houston v. Howell, 36 Ga, A. 330, 136 
SE 474. (2) Under Civ. Code (1910) § 
5151, a deputy sheriff, having a bail 
trover process for execution, is liable 
for the eventual condemnation money 
if he does not seize the property, or 
arrest defendant and imprison him 
until the property is produced or a 
forthcoming bond given, and he can- 
not defeat liability by showing that 
he made personal service on defemnd- 
ant, took defendant’s bond to attend 
court, or did not arrest defendant or 
require a forthcoming bond because 
defendant could not produce the 
property. Griner v. Smith, 26 Ga. A. 
319, 106 SE 20. (8) It is no excuse 
to a sheriff for the failure to execute 
a capias ad satisfaciendum that he 
has already executed another capias 
ad satisfaciendum against the same 
defendant in favor of a different 
plaintiff, whereupon defendant gave 
bond to take the benefit of the Honest 
Debtor’s Act, and notified plaintiff in 
the nonexecuted capias ad satisfa- 
ciendum of his intention to take the 
benefit of said act. Porter v. Pierce, 
19 Ga. 268. (4) Failure to execute 
process is not justified by the fact 
that the indemnity bond given to the 
officer by plaintiff in the writ was not 
stamped. Smyth v. Hegarty, 1 Ha- 
wali 366. 
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a sheriff has failed to attach property, and before 
judement in the suit such property has gone beyond 
the reach of process, the issuance of an execution 
within the time after the judgment for which an at- 
tachment lien remains in effect is not necessary to 
fix the liability of the sheriff.°> An attachment 
against an execution plaintiff does not relieve the 
sheriff from liability for failure to collect the execu- 
tion placed in his hands.°® The fact that the sheriff 
had no corrupt or bad intentions does not relieve him 
from liability for failure to serve or execute proc- 
ess.°7 So a sheriff is not excused from a default in 
levying an execution because he delayed in reliance 
upon the debtor’s promise to pay,°® or because of 
threats of bankruptcy proceedings,’® even though 
he was prompted by a sincere desire to serve credi- 
tors’ interests, and an honest belief that he was do- 
ing so.°° 


Affidavit of illegality. Where a sheriff holds sev- 
eral executions against the same defendant, an af- 
fidavit of illegality as to one does not excuse him 
from proceeding with the rest.°* 
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[§ 246] 6. Extent of Liability—a. Failure To Ex- 
ecute Process. An officer who fails to execute or te 
properly execute process is prima facie liable for 
the amount of the debt,®? together with interest®* 
and costs;°* although it has been held that interest 
is not allowable for refusal to execute a writ, where 
no pecuniary benefit has, or could have, accrued to 
the officer through his default,°> or where no de- 
mand was made on him for the money claimed.®® 
But the officer may reduce his liability by showing 
that his default was not the real cause of the loss,®* 
as in a case where the debt could not have been col- 
lected in any event,®® so that his ultimate lability 
is only for the injury actually sustained by reason 
of his default,®® unless his default has been willful.7° 
So where it appears that there was property of de- 
fendant which might have been levied on and the 
value of which equaled or exceeded the debt, the 
officer is liable for the entire debt;*+ but where 
such property was worth less than the amount of 
the debt, the officer is liable for only the value of the 
property at the time it should have been seized.*? 


55. Townsend vy. Libbey, 70 Me. 
162; Abbott v. Jacobs, 49 Me. 319; 
PH. aeratt, co. Vie, 119: 


Duration of attachment lien see At- 
tachment § 522. 

56. Wehle v. Conner, 63 N. Y. 258 
[aff 40 N. Y. Super. 24]. 

57. Swain v. Phelps, 125 N. C..43, 
34 SE 110. 

Belief that property against which 
process was issued was exempt see 
supra § 225. 

58. Cowan v. Sloan, 95 Tenn. 424, 
32 SW 388; B. F. Goodrich Rubber Co. 
v. Valley Plumbing, etc., Co., (Tex. 
Civ. A.) 267 SW 1036. 

59. Goodrich Rubber Co. v. Val- 
ley Plumbing, etc., Co., supra. 

60. Goodrich Rubber Co. v. Valley 
Plumbing, etc., Co., supra. 


61. Carr v. Morris, 17 Ga. A. 45, 86 
SE 94. 

62. Ala.—Bondurant v. 
Port. 484. 

Ga.—Clement v. Bunn, 60 Ga. 334; 
Spicer v. Myres, 47 Ga. 559. 

Mich.—Springett v. Colerick, 67 
Mich. 362, 34 NW 683. 

Minn.—Foster _ v. 
Minn. 11, 151 NW 407 

N. H.—Sanborn v. Emerson, 
57. 

N. J.—Hunt v. Gulick, 9 N. J. L. 
205. 


Lane, 9 


Wagener, 129 


12 N. 


N. Y.—Dorrance v. Henderson, 27 
Hun 206 [aff 92 N. Y. 406]; Bowman 
v. Cornell, 39 Barb. 69; Humphrey y. 
Hathorn, 34 Barb. 278; Davis v. Bowe, 
50 N. Y. Super. 298; Ledyard v. Jones, 
6 N. Y. Super. 67 [aff 7 N. Y. 550]; 
Jones v. Huter, 136 Misc. 49, 239 NYS 
221; Rome Bank v. Curtiss, 1 Hill 
275; Peo. v. Adgate, 2 Cow. 504. 


S. C.—Graham v. Durant, 20 S. C. 
GG, 5173 


Tex.—Hamilton v. Ward, 4 Tex. 
856; Murray v. Evans, 25 Tex. Civ. A. 
331, 60 SW 786. 


Vt.—Goodrich v. Starr, 18 Vt. 227; 
Hall v. Brooks, 8 Vt. 485, 30 AmD 485, 


[a] In Missouri, under a statute 
making an officer who fails to levy 
execution liable for the amount speci- 


fied on the writ, he is liable for such 
amount regardless of actual damages. 
Douglass v. Baker, 9 Mo. 41; State 
v. Nolte, (A.) 187 SW 896 [rev on 
other grounds 203 SW 956]. 


63. Hunt v. Gulick, 9 N. J. L. 205; 
Murray v. Evans, 25 Tex. Civ. A. 331, 
60 SW 786. 


Allowance of interest in action on 
officer’s bond see infra § 1110. 


64. Miller v. State, 61 Ind. 503; 
Sanborn v. Emerson, 12 N. H. 57; 
Hunt v. Gulick, 9 N. J. L. 205; Mur- 
ray v. Evans, 25 Tex. Civ. A. 331, 60 
SW 786. 


[a] Thus in an action for failing 
to levy on property pointed out by the 
execution plaintiff, the costs recov- 
ered against the judgment defendant 
may be included, whether paid by 
plaintiff’ or not. Miller v. State, 61 
Ind. 503. 


65. State v. Harrington, 44 Mo. A. 
297, 301. 


“The rule, which we extract from 
the adjudications of this state in 
reference to the recovery of interest 
as damages in actions of tort, is that, 
where an action ex delicto is based 
upon the simple negligence of the de- 
fendant, to whom no pecuniary benefit 
has or could have accrued by reason 
of the injury or wrong, interest is not 
allowable.” State v. Harrington, su- 
pra. ee 


66. Battle v. Ricks Lumber Co., 38 
Ga. A. 621, 144 SE 919, 


67. Humphrey v. Hathorn, 24 Barb. 
(N. Y.) 278; Ledyard v. Jones, 6 N. 
Y. Super. 67 [aff 7 N. Y. 550]; Hob- 
son v. Thelluson, L. R. 2 Q. B. 642. 


68. See supra § 240; and generally 
supra §§ 224-227. 


69. Ala,—Harris v. Murfree, 54 
nee 161; Griffin v. Ganaway, 8 Ala. 


Conn.—Palmer v. Gallup, 16 Conn. 
bbbt) Clark” v. (Smith; 79mi@oenn.. 4379); 
Ackley v. Chester, 5 Day 221. 


Ga.—Cowart v. Dunbar, 56 Ga. 417. 


Ill.—French v. Snyder, 30 Ill. 339, 
83 AmD 193, 


Ky.—Arnold v. Com., 8 B. Mon. 109. 


Me.—Ware v. Fowler, 24 Me. 183; 
Hodsdon yv. Wilkins, 7 Me. 113, 20 
AmD 347. 


N. H.—Grafton Bank v. White, 17 
N: Hi. 389: 


N. Y.—Root v. Wagner, 30 N. Y. 9, 
86 AmD 348. 


PANS C.—Erwin v. Lowrance, 64 N. C. 


Damages for wrongful acts of offi- 
cer generally see infra § 691. 

70:;; AckleyAtve” Chester, » 5:4 lDay, 
(Conn.) 221; Hodsdon y. Wilkins, 7 
Me. 113, 20 AmD 347. 

Exemplary damages for wrongful 


acts of officer generally see infra § 


71. Ala.—Harris v. 
Ala. 161. 


Ga.—Spicer v. Myres, 47 Ga. 559. 


Mass.—F airfield v. Baldwin, 12 
Pick. 388. 


EN H.—Perkins v. Pitman, 34 N. H. 


Tex.—Murray v. Evans, 25 Tex. 
Civ. A. 331, 60 SW 786; Mitchusson 
Se ee ie Nexs As eCivs Casass 


Wis.—State v. Brophy, 38 Wis. 413. 


72. Ala.—Harris v. Murfree, 54 
Ala. 161 


Ga.—Spicer vy. Myres, 47 Ga. 559; 
Baker v. Bower, 44 Ga. 14. 


Ind.—Limpus v. State, 7 Blackf. 43. 


ign et ee v. Ulmer, 12 Mass. 


Ae H.—Perkins v. Pitman, 34 N. H. 


Wis C.—Erwin v. Lowrance, 64 N. C. 


Pa.—Corson v. Hunt, 14 Pa. 510, 53 
AmD 568. 


Tex.—Murnay v. Evans, 25 Tex. Civ. 


Murfree, 54 


A. 331, 60 SW 786; Mitchusson vy. 
Eats WEB. ly Pex.) Ay cCiy.9 Cagans 


Vt.—Wetherby v. Foster, 5 Vt. 136. 


[a] The value at the time when 
the execution should have been levied 
is controlling.—Where a sheriff re- 
turned that he had attached cattle, 
when in fact he had delivered them 
to a third person for keeping, and 
they were lost, and an execution sub- 
sequently issued was returned, “No 
property found,” it was held that, in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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And even a recovery of the latter amount may be 
denied where it appears that plaintiff would not have 
derived any benefit from a levy.** In some cases 
the cash value of the property which might have been 
seized, and not a fluctuating auction price, has been 
held to be the measure of damages,** while in others 
it is held that the measure of the sheriff’s liability 
is the amount which the property not levied on 
would have brought if sold at pebie sale to the 
highest and best bidder.75 


Liability on final and mesne process distinguished; 
bail trover. In some jurisdictions it has been held 
that, while the sheriff’s lability for failure to exe- 
cute, or his default in executing, final process is pre- 
sumptively the amount of the execution,’® his lia- 
bility for failure to execute ordinary mesne process 
is only the amount of actual damages sustained by 
the ereditor;** and that, where the officer fails 
without good excuse to render services legally in- 
cumbent upon him in executing (mesne) bail process 
in a trover case, he must respond to plaintiff in dam- 
ages for whatever amount the services, if faithfully 
performed, would have been worth in the proceeding 
in which they were due,‘*® which is the eventual con- 
demnation money.?® Damages for failure to execute 
bail and trover process, although reducible by funds 
derived from a sale of the property under a subse- 
quent common law levy,*° cannot be so reduced where 
the property when sold under the levy was insuffi- 
cient to pay costs.§1 


Nominal damages.°* If there has been no actual 
loss from a default in the execution of final process, 
plaintiff is entitled to nominal damages.*? Only 
nominal damages can be recovered against a sheriff 
for refusing to levy on and sell property on execu- 
tions against the mortgagor where the amount of 
the mortgages exceeds the value of the property.54 


[§ 247] b. Giving Preference to Junior Writ. It 
has been held that a sheriff who improperly gives 
precedence to a junior writ is liable to the holder 
of the senior writ for the amount which he would 
have received had the officer done his duty;**° but 
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other authorities have held that the proper measure 
of damages is the value of the goods at the time of 
the sale, and not the difference between the price 
obtained and that which could have been obtained 
by a sale. under the senior lien.*® If the act of the 
officer results in the property of a surety of the ex- 
ecution defendant as to the debt represented by the 
senior writ being seized, whereas, but for the sher- 
iff’s wrongful act, the gurety would not have been 
compelled to pay ‘the debt, the surety is entitled to 
recover from the sheriff an ‘amount equal to the value 
of so much of the debtor’s property as was wrong- 
fully applied upon the junior writ,** unless the exe- 
cution defendant’s effects were insufficient to satisfy 
the senior execution,®*® in which case the officer is 
liable only for so much of the property as sold for 
the sum which the effects of the principal brought, 
and not for what would have been in any event 
required to make up a deficiency on the execution 
for which the surety was liable as such.®® 


[§ 248] c. Insufficient or Defective Levy. Where 
a sheriff negligently makes an insufficient levy, by 
reason of which a part of the debt is lost, the pri- 
ma facie measure of damages is the difference be- 
tween the amount named in the writ, with costs, and 
the amount realized from a sale of the goods seized,°° 
and the officer cannot be held liable for the full 
amount of the execution, unless- that measures the 
injury.®? But if it is not shown that the omitted 
goods were of any value, only nominal damages 
can be recovered.°? A sheriff who makes a levy’ so 
defective that the property is lost to the execution 
creditor is liable for all the resulting damage.%? 
If the debtor had no title to the property at the 
time of the defective levy, the officer is not liable for 
the amount of the debt,°* but only for nominal dam- 


ages.°® 


[§ 249] D. Wrongful Acts Committed in Execu- 
tion of Process®*°—1. Abuse of Process and Other 
Tortious Acts Generally. A sheriff is liable for dam- 
ages resulting from his unauthorized acts done un- 
der color of executing process,°7 as where he un- 
lawfully injures property,®*® or arrests and imprisons 


an action against him for neglect in 
not procuring satisfaction of the exe- 
cution, he could not show in mitiga- 
tion of damages that the expense of 
keeping the cattle between the attach- 
ment and the execution would have 
exceeded the value of the cattle. 
Tyler v. Ulmer, 12 Mass. 163. 


73. Hobson v. Thelluson, L. R. 2 Q. 
B. 642. 

74, Wetherby v. Foster, 5 Vt. 136. 

75. Gilbert v. Gallup, 76 Ill. A. 526. 

76. Beck, etc., Hardware Co. v. 


Knight, 121 Ga. 287, 48 SE 930, 2 Ann 
Cas 9. And see cases supra note 62. 


77. Snell v. Mayo, 62 Ga. 743; 
Houston v. Howell, 36 Ga. A. 330, 136 
SE 474. 

78. Snell v. Mayo, 62 Ga. 743. 

79. Snell v. Mayo, supra; Battle 
vy. Ricks Lumber Co., 38 Ga. A. 621, 
144 Sk 919; Houston v. Howell, 36 
Ga. A. 330, 136 SE 474. 

80. Battle v. Ricks Lumber Co., 38 
Ga. A. 621, 144 SE 919. 

81. Battle v. Ricks Lumber Co., 
supra. 


82. For insufficient or defective 


levy see infra § 248. 


For wrongful acts of sheriffs gen- 
erally see infra § 691. 


In action on officer’s bond see infra 
§ 1108. 


83. Clifton v. Hooper, 6 Q. 
51 ECL 468, 115 Reprint 175. 


84. Coopers v. Wolf, 
523. 


85. Grabenheimer vy. Budd, 40 La. 
Ann. 107, 3 S 724. 


86. Continental Distributing Co. v. 
Hays, 86 Wash, 300, 150 P 416, Ann 
Cas1917B 708. 


87. Staton v. Com., 2 Dana (Ky.) 
397. 


88. Staton v. Com., supra. 
89. Staton v. Com., supra. 


90. Farmers’, etc., Bank v. Maines, 
183 Fed. 37, 105 CCA 329; Adams v. 
Spangler, 17 Fed. 133, 5 McCrary 334; 
Com. v. Lightfoot, 7 B. Mon. (Ky.) 
298. 


91. Com. v. Lightfoot, 7 B. Mon. 
(Ky.) 298. 


92. Farmers’, etc., Bank v. Maines, 
183 Fed. 37, 105 CCA 329. 


B. 468, 


IP Oh. Stx 


93. Parker v. Peabody, 56 Vt. 221. 
94. Fitch v. Smith, 9 Conn. 42. 
95. Bell v. Roberts, 15 Vt. 741. 
96. Liability: 

For acts an defaults of deputy see su- 
pra § 1 

For wr eae levy or other taking of 
property see infra § 254 et seq. 

eae a bond see infra §§ 855-860, 


97. Gatt v. Hurlburt, 131 Or. 554, 


284 P 172 [reh den 132 Or 4155 286 
ao. 
98. Grothgar v. Lewis, 100 Fed. 


326, 40 CCA 382. 


[a] Illustrationm—Where it ap- 
peared that a schooner injured in a 
storm during a voyage unloaded her 
cargo, and went into a shipyard for 
repairs, and while there was further 
injured by another storm, which 
drove her on the shore in the yards, 
and while she was so lying defend- 
ant, as sheriff, entered upon her, cut 
off her spars, tore down her rigging, 
and removed the same, together with 
her furniture, for the purpose of levy- 
ing a writ of attachment upon the 
parts so removed, and it was held 
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a eitizen, and while holding him under duress ille- 
gally seizes and takes away and disposes of his prop- 
erty.°® Where a constable arrests defendant imme- 
diately on receiving an execution, without searching 
or inquiring for property, he does so at his peril;t 
and if it is shown that defendant had property in 
his open and visible possession, which was subject to 
execution, and might with reasonable diligence have 
been found, he will be hable for making the arrest.? 
Where a constable arrested a debtor under an exe- 
cution, and also on the same day seized certain 
goods, chattels, and wearing apparel of the debtor, 
but wholly neglected to render an account of the 
jnoneys arising from the sale of such goods, or to in- 
dorse them as a credit on the execution, by reason 
whereof the debtor was kept in jail until he paid 
the whole of the debt, interest, and costs, without 
any credit for the goods, the officer was lable to 
the debtor for the injury.* But where a defendant’s 
christian name is erroneously stated in process 
against him, but such process is served upon the 
person intended and he does not plead the misnomer 
in abatement, but suffers judgment by default, he 
cannot hold the officer liable for arresting him un- 
der final process in which the misnomer also ap- 
pears.* 

Defeating execution. Where a constable received 
an execution, and without the consent of the eredi- 
tor delivered it to another officer, and then gave in- 

_formation of it to the debtor, who in consequence 
thereof avoided the execution, the constable was 
liable to the creditor for the damages sustained by 
him.® 
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Delay in removal of attached property from leased 
premises. While the failure of an officer who has 
attached a tenant’s property to remove the same 
from the leased premises, within a reasonable time, 
is an invasion of the tenant’s rights,® it does not 
render the officer liable to the landlord for rent;? 
and, the tenancy being still in existence, a promise 
by the officer to the landlord to pay the rent is un- 
enforceable.’ 


Committing debtor to jail other than that nearest 
residence. Where there are several jails in the coun- 
ty to which a sheriff may lawfully commit a debtor 
arrested on civil process, he is not guilty of oppres- 
sion or abuse of authority rendering him liable to 
the debtor, where he commits the debtor to the jail 
farthest from his residence, although the debtor 
requests that he be committed to a nearer jail.° 


Refusal to release debtor. Under a statute provid- 
ing that no man’s person shall be arrested and im- 
prisoned for any debt where sufficient means of sat- 
isfaction can otherwise lawfully be found from his 
estate, to be shown and presented by him, a consta- 
ble who, on demand, is refused property to satisfy 
an execution, and thereupon arrests defendant, is 
not liable because he subsequently refuses to release 
the debtor on the receipt of chattels sufficient to sat- 
isfy the execution.?° 


[§ 250] 2. Causing Unnecessary Injury or Hard- 
ship. Where a sheriff executes process at such an 
improper time and in such an improper manner as 
to willfully cause unnecessary injury or hardship, 
he may be held lable therefor;1+ and if the man- 


[§§ 249-250 - 


that, so long as the ship remained 
in a condition to be repaired, she was 
an entirety, consisting of her hull, 
tackle, apparel, and furniture, and the 
acts of defendant in dismantling her 
constituted an unjustifiable trespass. 
Grothgar v. Lewis, 100 Fed. 326, 40 
CCA 382. 

Abuse of process generally see 
Process §§ 372-393. 

99. Frazier v. Parsons, 24 La. Ann. 
339. 

[a] Measure of damages in such 
case will be governed by the aggrava- 
tion and unprovoked character of the 
sheriff’s conduct. Frazier v. Parsons, 
24 La. Ann. 339. 


1. Hollister v. Johnson, 4 Wend. 
GNE DY) 63.9: 


2. Hollister v. Johnson, supra. 


Generally see False Imprisonment 
20UC dep: 40.9. 


3. Mershon v. McCullough, 3 N. J. 
L. 416. 


4 Trull v. Howland, 
(Mass.) 109, 57 AmD 82. 


5. Isham v. Eggleston, 2 Vt. 270, 
19 AmD 714. 


6. Stevenson Bros. Co. v. Robert- 
son, 21 Cal. A. 224, 131 P 326. 


7. Stevenson Bros. Co. v. Robert- 
son, supra. 

8. Stevenson Bros. Co. v. Robert- 
son, supra. 

9. Woodward v. Hopkins, 2 Gray 
(Mass.) 210. 


10. Hall v. Hall, 1 Root (Conn.) 
120. 


[a] The reason is that the election 


LO Cush. 


of the debtor to turn over property 
must be made before the arrest, and 
after arrest the officer is not bound to 
release him unless he pays the mon- 
ey. Hall v. Hall, 1 Root (Conn.) 120. 


11. U. S.—Giddings v. Freedley, 
128 Fed. 355, 63 CCA 85, 65 LRA 327 
[aff 119 Fed. 438]. 


Colo.—Sandberg v. 
Colo. 96, 109-P 419. 


Me.—Smith v. Grant, 56 Me. 255. 


Mass.—Chetteville v. Grant, 212 
Mass. 17, 98 NE 616. 


Mo.—State v. Devitt, 107 Mo. 573, 
17 SW 900, 28 AmSR 440. 


N. H.—Ahearn vy. Connell, 72 N. H. 
238, 56 A 189, 


one Y.—Rogers v. Brewster, 5 Johns. 


Pa.—Hocker v. Stricker, 1 Dall. 225, 
Le edtsiia: 


Tex.—Morgan v. Oliver, (Civ. A.) 
80 SW 111 [rev on other grounds 98 
Tex. 218, 82 SW 1028]. 


Vt.—Fullam v. Stearns, 30 Vt. 443. 
ier aie v. Thatcher, 24 Wis. 


Borstadt, 48 


Que.—Bedard v. Bachand, 16 Que. 
Super. 348. 


[a] Illustrations.—(1) Where a 
sheriff in making a levy put plaintiff 
out of her house, from which the 
sheriff's deputy was taking her goods, 
and refused to allow her to reénter, 
and after they were removed placed 
padlocks on the doors and barred her 
from the house, he was liable for an 
eviction. Sandberg v. Borstadt, 48 
Colo. 96, 109 P 419. (2) Forcible re- 
moval of tenant, his family and his 


furniture, under a writ of replevin 
for a house, renders the officer liable. 
Smith v. Grant, 56 Me. 255. (3) 
Where a constable, under an attach- 
ment, levied on restaurant furniture, 
meal checks, and money, and after 
taking the keys to the restaurant per- 
mitted plaintiff to run the restaurant 
for two days, and then closed it, over 
plaintiff's protest, and prevented any 
further business being done therein, 
the constable became a trespasser ab 
initio. Morrin v. Manning, 205 Mass. 
205, 9 NE 308. (4) Putting a lock on 
the door of premises in which prop- 
erty was held under a lawful attach- 
ment, so as to prevent defendant and 
his employees from entering a work 
room, constitutes a trespass. Chette- 
ville v. Grant, 212 Mass. 17, 98 NE 
616. (5) Where a constable, having 
a warrant against plaintiff for the 
collection of a militia fine, executed it 
by taking a valuable horse out of 
plaintiff's team with the avowed in- 
tent of hurting his feelings, notwith- 
standing plaintiff showed him other 
property, and requested him to take 
it and leave the horse, he was liable 
in damages. Rogers y. Brewster, 5 
Johns. GN. Y.) 125. = (6) if a sherift 
refuses defendant in replevin a rea- 
sonable time to find security before 
the goods in question are removed, he 
is liable in trespass. Hocker v. 
Stricker, 1 Dall. (P3.) 226; 1/5. ea: 
111. (7) Where a sheriff, in carrying 
out the orders of a commissioners’ 
court to open a road, cut fences not 
on the line of the route opened by 
order of the court, he was liable in 
damages therefor. Morgan v. Oliver, 
(Tex. Civ. A.) 80 SW 111 [rev on -oth- 
er grounds 98 Tex. 218, 82 SW 1028]. 
(8) A sheriff who, within an hour aft- 
er the rendition of judgment in an 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ner of executing the process causes physical and 
mental suffering, the officer is liable for actual dam- 
ages based thereon,!? and for punitive damages 
where he acted maliciously and oppressively,t? but 
no recovery can be had because of the manner of 
executing a writ, if it results in no actual damage.*# 
A sheriif does not become a trespasser ab initio by 
doing slight injury to a building while exercising 
reasonable care in removing machinery therefrom 
in executing a writ of attachment.t> + 


[§ 251] 3. Entry on, or Breaking into, Premises. 
A sheriff is hable for breaking into a dwelling house 
through an outer door to serve or execute civil proc- 
ess,'® and the same is true where he forcibly enters 
an open window;'* but he is not liable if he enters 
through an open outer door,t® or otherwise gains a 
peaceable entrance,!® and then forcibly enters an 
inner room in order to seize the goods subject to 
the writ. So it has been held that an officer is not 
liable where he uses reasonable care in removing fur- 
niture from a dwelling pursuant to an execution re- 
quiring him to dispossess a tenant, although he 
forces open a locked door on the tenant’s refusal to 
grant him admission.2® Where an attachment is 
made by breaking into a house, the value of the goods 
attached cannot be deducted from the damages for 
which the sheriff is liable for his wrongful act.?1 


Entry and search of premises of stranger. Where 
a sheriff, having an execution, enters the outer door 
of a stranger to the writ, goes into his buildings, and 
breaks open his outhouses in search of property of 


action for forcible entry, turned de- 16. 
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Conn.—Fourette v. Griffin, 92 
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defendant, but finds none, he is liable in trespass.?? 
But where an officer having a writ of replevin enters 
a house peaceably and upon the invitation of the 
owner and makes a search for the goods he incurs 
no lability thereby,?* unless he does unnecessary 
injury in making the search.*+ 


[§ 252] 4. Failure To Note Time of Receipt of 
Execution. Where the statute makes it the duty of 
the sheriff, on receiving an execution, to make a 


‘minute thereon: of the time of its receipt,?° he is 


liable for an omission to do so if any loss or dam- 
age results from such neglect.2® The facet that the 
execution plaintiff, after delivery of the writ to the 
sheriff, ordered him to return it before the return- 
day, does not relieve the sheriff from liability for 
failure to indorse on the writ the date of delivery,?? 
and where a sheriff accepts a writ of execution from 
another than plaintiff, without requiring evidence of 
his authority to deliver it, he cannot excuse his neg- 
lect to indorse the date of delivery by urging a want 
of authority in such person to deliver the writ.?§ 


[§ 253] 5. Failure To Make Inventory of Prop- 
erty Levied on. Where it is the officer’s duty to 
make an inventory of the property levied on,?° his 
failure to do so will render him liable for any dam- 
ages resulting therefrom.?° 


[§ 254] E. Wrongful Levy on, or Other Taking 
of, Property?!—1. Liability in General. Where the 
act of a sheriff or constable in seizing or levying up- 
on property is wrongful, he is liable to the owner of 
the property for the resulting damage,?? unless he 


19. Hillman v. Edwards, 28 Tex. 


fendant and his family into the street 
in the nighttime, at an inclement sea- 
son of the year and without giving 
him time to move his family or pro- 
vide for their protection, was guilty 
of abuse of legal process, and was lia- 
ble therefor. Andrea v. Thatcher, 24 
Wis. 471. (9) Where an officer in- 
stead of levying the first time on all 
the movables which he found at the 
home of the debtor, levied on only a 
part, and afterward made a second 
and third levy on property which 
could have been taken on the first 
levy, he became responsible to the 
debtor for the damage and annoyances 
whieh the repeated levies caused him. 
Bedard v. Bachand, 16 Que. Super. 
348. 


{b] Execution of warrant for ar- 
rest of criminal.—Where a sheriff, in 
aid of the arrest of a desperate crim- 
inal, for whom he had a bench war- 
rant, burned the house in which the 
criminal had sought shelter, and the 
only purpose of destroying the house 
was to render the arrest more easy 
and less dangerous, he was personal- 
ly liable for the damage to the house. 
Goodman v. Condo, 12 Pa. Super. 456. 


12. Townsend v. Seefeld, 102 Kan. 
362, 169 RP 1157, 


13. Townsend v. Seefeld, supra. 


14. Colwick v. Wright, (Tex. Civ. 
A.) 275 SW 152. 


15. Fullam v. Stearns, 30 Vt. 443. 


[a] Thus, where an officer, in at- 
taching a lathe, took up a platform to 
which it was attached, and also took 
down a partition, it being necessary 
to remove sue¢h platform and partition 
in order to take the lathe from the 
building, he was not liable as a tres- 
passer ab initio for not replacing the 
platform and partition. Fullam vy. 
Stearns, 30 Vt. 443. 


Conn. 388, 103 A 123, LRA1918D 876. 
But see Fry v. Taylor, infra note 20. 


Ill.—Connor v. Greenberg, 198 Ill. 
As 129. 


ee aE v. Stone, 10 B. Mon. 
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Mass.—Usley v. Nichols, 12 Pick. 
270, 22 AmD 425. 

Minn.—Welsh v. Wilson, 34 Minn. 


92, 24 NW 327. 


N. C.—State v. Armfield, 9 N. C. 246, 
11 AmD 762. 


Sask.—Hudson vy. Fletcher, 2 Sask. 
L. 489. 


fa] Rule applied.—(1) Where a 
constable with a replevin writ entered 
the front door of a building occupied 
by different tenants, and broke down 
a door into plaintiff’s apartments, he 
exceeded his authority, since, where 
there are different apartments having 
a common outer door, the door of each 
separate apartment is the outer door 
which cannot be broken open. Four- 
ette v. Griffin, 92 Conn. 388, 103 A 123, 
LRAI1918D 876. (2) If the outer door 
is shut and latched, although not 
fastened, an officer with a writ of 
replevin has no right to open it and 
enter without the permission of the 
owner. Fourette v. Griffin, supra. 


[b] Inner doors of a _ vestibule 
leading into a house are outer doors 
of the house, even though there may 
be outer doors to the vestibule. Con- 
nor v. Greenberg, 198 Ill. A. 129. 


Right to break doors in making ar- 
rest under civil process see Arrest 
§§ 215-216. 


17. Hillman v. Edwards, 28 Tex. 
Civ. A. 308, 66 SW 78s. 
198 Ill. 


18. Connor v. Greenberg, 
AM 51295 


Civ. A. 308, 66 SW 788. 


20. Fry v. Taylor, 106 Conn. 387, 
138 A 138. 


21. Ilsley v. Nichols, 


12° Pick. 
(Mass.) 270, 22 AmD 425. 


eve Walker v. Fox, 2 Dana (Ky.) 
23. Bruce v. Ulery, 79 Mo. 322. 
24. Bruce v. Ulery, supra. 
25. See statutory provisions. 


Duty of officer see infra § 145. 


26. O’Connor Min., ete, Co. v. 
Dickson, 112 Ala. 304, 20 S 413; Cher- 
ry v. Kennedy, 144 Tenn. 320, 232 SW 
661; Abbott v. Edgerton, 30 Vt. 208 
(holding, however, that as such min- 
ute is no part of the execution of the 
process, the sheriff cannot be held lia- 
ble for an omission to make it with- 
out proof of actual damage). 


27. O’Connor Min., ete., Co. v. Dick- 
son, 112 Ala. 304, 20'S 413: 


28. O’Connor Min., ete., Co. v. Dick- 
son, supra. 


29.. See Executions § 264. 


30. Mara v. Branch, (Tex. Civ. A.) 

135 SW 661. 

31. Cross references: 

Liability on official bond see infra §§ 
861-873. 

Process, judgment, or order of court 
as protection from liability see in- 
fra §§ 525-554. 

Wrongful: 

Attachment generally see Attach- 
ment §§ 1162-1341. 

Pxecutions generally see Hxecu- 
tions §§ 1222-1240. 

32. U. S—McKnight v. U. S., 130 

Fed. 659, 65 CCA 37. 
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has protected himself by an indemnity bond.*? 


Liability dependent on liability of party issuing 
A sheriff who seizes property in claim and 
delivery proceedings is merely the agent of plaintiff, 
and he ineurs no liability by the seizure unless plain- 


process. 


tiff is hable therefor.*# 


[§ 255] 2. What Constitutes Seizure. In order to 
constitute a seizure of real property for which, if 
wrongful, the sheriff will be liable, it is not necessary 
that there should be an ouster of the owner, but it 
is sufficient that the sheriff has, through himself or 
asserted an unlawful dominion over the 
property,*° as by putting a receiver in possession.?°® 
To constitute a seizure of personalty, the officer must 


another, 


Ala.—Adamson v. Noble, 
668, 35 S 139; 
360. 


187 Ala. 
Lyon vy. Goree, 15 Ala. 


Ark.—Albie v. Jones, 82 Ark. 414, 
102 SW 222; 
Cal.—Irwin v. McDowell, 91 Cal. 


119, 27 P’ 601; Rowe v. Bradley, 12 


Cal. 226 


Colo.—Beaman vy. Stewart, 19 Colo. 
A. 222, 74 P 342; Duncan v. Burchi- 
nell, 14 Colo. A. 471, 61 P 61. 


Conn.—Osgood v. Carver, 43 Conn, 
24. ° 


Del.—Stockwell v. Robinson, 14 Del. 
Sis) oaieA OAS. 


Ga.—-Griner .v. Culpepper, 164 Ga. 
858, 139 SE 666; Waldrop v. Almand, 
94 Ga. 623, 19 SE 994; Mosely v. 
Sanders, 76 Ga. 293. 


Ill.— Yockey v. Smith, 181 Ill. 564, 
54 NE 1048, 72 AmSR 2'36 {aff 81 Ill. 


A. 556); MacVeagh v. Bailey, 29 Ill. 
A. 606. 
Ind. )—Orr,, ete.,, Shoe) Co. wv. 


Frankenthal, 4 Ind. T. 368, 69 SW 906. 


Iowa.—Bradley v. Miller, 100 Iowa 
169, 69 NW 426; Allen v. Kirk, 81 
Iowa 658, 47 NW 906; Parmlee v. 
Leonard, 9 Iowa 131. 


Kan.—Cook v. Higgins, 66 Kan. 762, 
71 P 259; Hagar v. Haas, 66 Kan. 
333, 71 P 822. 


Ky.—Emanuel v. Cocke, 6 Dana 212; 
Brock v. Church, 5 KyL 855. 


La.—Mock v. Kennedy, 14 La. Ann. 
32; Carraby v. Morgan, 5 Mart. N. S. 
499. 


Me.—Weston vy. Dorr, 25 Me. 176, 43 
AmD 259; Foss v. Stewart, 14 Me. 
312. 


Mass.—Deyo v. Jennison, 10 Allen 
410; Kent v. Willey, 11 Gray 368; 
Mack v. Parks, 8 Gray 517, 69 AmD 
267. 


Mich.—Mayhue v. Snell, 
305. 


Minn.—Caldwell v. Arnold, 8 Minn, 
265. 


Miss.—Yarborough y. 
Miss. 112. 


Mo.—Gilbert v. Peck, 43 Mo. A. 577; 
Muelrath v. Roemheld, 3 Mo. A. 564. 


Nebr.—Bartlett v. Cheeseborough, 
32 Nebr. 339, 49 NW 360. 


N. H.—Ahearn v. Connell, 72 N. H. 
238, 56 A 189; York v. Sanborn, 47 
N. H. 403. ‘ 


N. Y.—McAllaster v. Bailey, 127 N. 
Y.0583, 28 NE 591, [aff 1 NYS 12]; 
Campbell v. Conner, 70 N. Y. 424 [aff 
41 N. Y. Super. 459]; Einstein v. Dunn, 
61 App. Div. 195, 70 NYS 520 [aff 171 
N. Y. 648, 63 NE 1116]; Stewart v. 


37 Mich. 


Harper, 25 
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ond levy.*® 


Wells, 6 Barb. 79; Rathowsky Vv. 
Dunn, 64 NYS 934; Fosgate v. Mahon, 
16 Johns. 162. 


wee C.—Burgin v. Burgin, 23 N. C. 


Pa.—Snyder v. Berger, 3 Pa. Cas. 
318, 6 A 733; Brechtel v. Cortright, 
i3Pa. Super... 3845 sCom. v.,elar;, i 
Phila ass 


R. I.—Hunt v. Lathrop, 7 R. I. 58. 


S. D.—Kieffer v. Smith, 16 S. D. 433, 
93 NW 645. 


Tex.—Fatheree v. Williams, 13 Tex. 
Civ. A. 480, 35 SW 324. 


Utah.—Spalding v. Allred, 23 Utah 
354, 64 P 1100. 


Eng.—Keene v. Dilke, 4 Exch. 388, 
154 Reprint 1263; London, etc., 
Co. v. Cable, 80 L. T. Rep. N. S. 119. 


Ont.—Robinson y. Rapelje, 4 U. C. 
CA SH PAK 


Liability of sheriff or constable for 
acts of deputy see supra § 195. 


33. Breithaupt v. Dean, 144 Miss. 
292, 109 S 792. 


Indemnity to officer see infra §§ 
555-606. 


34. Francisco v. Aguirre, 
180, 29 P 495. 


94 Cal. 


35. Rowe v. Bradley, 12 Cal. 226. 

36. Rowe v. Bradley, supra. 

37. Ill—Taylor v. Crowe, 122 Ill. 
A. 518. 


Me.—Fernald v. Chase, 37 Me. 289. 


Minn.—Kloos v. Gatz, 97 Minn. 167, 
105 NW 639; Lesher v. Getman, 30 
Minn. 321, 15 NW 30%. 


Mo.—kKreher v. Mason, 
297. 


N. Y.—Wood v. Orser, 25 N. Y. 348. 
Pa.—Welsh v. Bell, 32 Pa. 12. 


[a] Acts not constituting seizure. 
—Where a Sheriff counted certain logs 
frozen in the ice, declared them to be 
attached, took a receipt for them, and 
made a return on his writ to that ef- 
fect, of which he lodged a copy with 
the town clerk, this was not such a 
taking of possession or exercise of 
dominion or control over the proper- 
ty as to render him liable for conver- 
sion. Fernald v. Chase, 37 Me. 289. 


[b] A levy of an attachment on ac- 
count books does not constitute a levy 
on the accounts or debts charged 
therein, and hence if such levy is 
wrongful it does not amount to a con- 
version of the accounts, for which the 
sheriff making the levy is liable in an 
action against him therefor. Lesher 
v. Getman, 30 Minn. 321, 15 NW 309; 
Kreher v. Mason, 33 Mo. A. 297. 


33 Mo. A. 
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[§§ 254-255 


exercise some dominion or control over it,?7 which 
amounts to an interference with the owner’s right to 
possession and control;%* 
that the officer should take the property into his ae- 
tual possession,®® or remove?*® or sell*! it; and if he 
seizes property of a third person, it is immaterial 
that he assumes to levy only on the interest of the 
execution debtor therein.*? 
ready in the possession of an officer under a lawful 
seizure, he incurs no liability by a formal levy on 
the same property under another writ, even though 
the latter levy be wrongful, where the property is 
not detained from the owner by reason of the sec- 


but it is not necessary 


When property is al- 


Levy by indorsement or writ; nominal damages. 


38. Kloos v. Gatz, 
105 NW 639; Hossfeldt v. Dill, 28 
Minn. 469, 10° NW 781; Gallagher v. 
Bishop, 15 Wis. 276. 


39. Cal.—Rider v. Edgar, 
122% 


Minn.—Kloos v. Gatz, 97 Minn. 167, 
105 NW 639; Hossfeldt v. Dill, 28 
Minn. 469, 10 NW 781. ° 


Mont.—Engelhart v. Sage, 73 Mont. 
139, 235 P 767, 40 ALR 590. 


Or.—Sabin yv. Chrisman, 90 Or. 85, 
L752 G22. 


Pa.—Dixon v. White Sewing-Ma- 
chime. Co: 1278 Pas $97, £8 An 502) 5 
AmSR 683, 5 LRA 659; Welsh v. Bell, 
32 (Pa. 12. 


Pe gee eee v. Bishop, 15 Wis. 


[a] Levy on mortgaged chattels. 
—A sheriff who, at the suit of the 
mortgagor’s creditor, attaches mort- 
gaged property, and places a keeper 
in charge thereof, makes himself lia- 
ble as for a conversion, although he 
does not remove the same, and releas- 
es the attachment before any demand 
by the mortgagee. Irwin v. McDow- 
ell IieCale LS. 2 79 Pe 60Ls Riderays 
Edgar, 54 Cal. 127. 


40. Rogers v. King, 151 Ala. 628, 
oN B78. Stewart v. Wells, 6 Barb., 


41. Ronning v. Way, 18 Cal. A. 527, 
123 P 615; Stewart v. Wells, 6 Barb. 
ENSEYs) 79. 


[a] Seizure of mortgaged chattels. 
—In an action by a chattel mortgagee 
against a constable for conversion of 
the chattels, whether the officer had 
made a sale thereof was immaterial 
where the chattelS were seized and 
never redelivered. Radel v. Way, 
18 Cal. A. 527, 123 P 615. 


42. Kloos v. Gatz, 97 Minn. 167, 105 
NW 639; Leonard v. Maginnis, 34 
Minn. 506, 26 NW 735. 


43. Page v. Carpenter, 10 N. H. 77; 
Luce v. Hoisington, 54 Vt. 428. 


{a] Illustrations.—(1 ) Where a 
sheriff attached property on a writ 
against a partnership, and afterward, 
while it was in his possession under 
that attachment, he returned an at- 
tachment of the’ Same property on a 
writ against one of the partners, hayv- 
ing a lawful right to the possession 
of. the property under the first at- 
tachment, his return that he had at- 
tached it on a second writ could not 
render him liable for conversion, al- 
though he had no right to make the 
latter attachment. Page v. Carpen- 
ter, 10 N. H. 77. (2) Where a consta- 
ble attached a chattel, and, while 
holding possession, attached it again 
on another writ against the same par- 


97 Minn. 167, 


54 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 255-260] 


Where levy of attachment is made by a mere indorse- 
ment on the writ, without disturbing the property, 
the sheriff is liable only for nominal damages if the 
levy proves to be wrongful,** even though the prop- 
erty is subsequently sold under order of court as 
perishable.*® 


[§ 256] 3. Acts or Omissions Constituting Wrong- 
ful Levy or Seizure—a. Matters Relating to Writ 
or Other Process. An officer who levies on property 
under a void writ is liable in damages’for the tres- 
pass,*® and it is no defense that he afterward seized 
and sold the property under a valid writ in favor of 
a person other than plaintiff in the void writ.*7 


Levy under writ wrongfully procured. A sheriff 
or constable levying a writ of attachment*® or se- 
questration*® according to its mandate is not liable 
for the wrongful suing out of the writ in the absence 
of any showing that he conspired with or instigat- 
ed plaintiff in its procurement. 


Seizure without process or warrant. An officer 
who, without any process, seizes property against 
the protest of the owner, is liable therefor, although 
he believed that his act was authorized;°° and even 
though the statute authorizes a seizure of property 
without a warrant under certain circumstances, an 
officer acting under such statute is held to a strict 


ty, and retained the chattel only 


while entitled to do so under the first | lawful, 


SHERIFFS AND CONSTABLES 


from that time his possession was 
notwithstanding a trial re- 
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Jcompliance with all its requirements, failing in 
which he is liable for the seizure.®! But it has been 
held that a seizure without a warrant will not ren- 
der the officer lable for the detention of the prop- 
erty under a warrant subsequently issued.*? 


[§ 257] b. Matters Relating to Property Seized 
—(1) Property outside Jurisdiction. A sheriff or 
constable who seizes property outside of the terri- 
tory over which his authority extends®* is to be re- 
garded as though he were a stranger having no writ, 
and is liable in trespass to the owner.°# 


[§ 258] (2) Property Not Covered by Process or 
Order.°® Where a process or order of court requires 
the sheriff to seize or take possession of certain des- 
ignated property, he is liable if, under color of such 
process or order, he seizes other property,°®® and 
no demand is necessary before bringing an. action 
against him for such unlawful seizure.*? 


[§ 259] (3) Property Not Subject to Levy®*— 
(a) In General. A sheriff is liable for damages 
caused by his act in seizing property not subject to 
levy under the writ which he was assuming to exe- 
eute,®® as where such property is exempt.®? 


[§ 260] (b) Exempt Property®!—aa, In General. 
A sheriff or constable may be held liable for the dam- 


122, 19 AmD 166. 


attachment, he was not liable in tres- 
pass for the second attachment. Luce 
v. Hoisington, 54 Vt. 428. 


44. Peoria Cent. Nat. Bank v. Gal- 
lagher, 163 Pa. 456, 30 A 212. 


Nominal damages generally see in- 
fra § 314. 


45. Peoria Cent. Nat. Bank v. Gal- 
lagher, 163 Pa. 456, 30 A 212. 

46. Leise v. Mitchell, 53 Mo. A. 
563. See also infra § 534. 

47. lLeise v. Mitchell, 53 Mo. A. 563. 

48. Faroux v. Cornwell, 40 Tex. 


Civ. A. 529, 90 SW 537. 


Wrongful attachment see Attach- 
ment §§ 1162-1341. 


49. Rountree v. Walker, 46 Tex. 
200. 

50. Ader v. Foley, 50 La. Ann. 1262, 
24 S 333. 


Intent of officer generally see infra 
289. 


51. Adams v. Allen, 99 Me. 249, 59 
A 62; Kent v. Willey, 11 Gray (Mass.) 
368. 


{a] Intoxicating liquors illegally 
transported.—An officer who seizes 
property under St. (1855) ¢ 214, § 13, 
without a warrant, for being employ- 
ed in the illegal transportation of 
intoxicating liquors, and does not pro- 
cure a warrant within a reasonable 
time afterward, is liable as a tres- 
passer. Kent v. Willey, 11 Gray 
(Mass.) 368. 


52. Hanger v. Woodward, 112 Kan. 
388, 210 P 1114. 


[a] TIllustration.—Where a sheriff 
seizes an automobile in which he has 
found intoxicating liquor concealed, 
and holds it without process for 
about an hour, during which time he 
obtains a warrant on his own com- 
plaint charging that it had been used 
in transporting intoxicating liquor, 
although it be assumed that he had 
no right to take the car before he had 
obtained the warrant, nevertheless 


sults in a judgment for the return of 
the car to its owner. Hanger v. Wood- 
ward, 112 Kan. 388, 210 P 1114. 


53. Territorial extent of authority 
see supra §§ 125, 126. 


54. Ala.—Stephenson vy. Wright, 
111 Ala. 579, 20 S 622. 


see at pice v. Leonard, 9 Iowa 


Ky.—Board v. Head, 3 Dana 489. 


Vt.—Stewart v. Martin, 16 Vt. 397; 
Emerson v. Bailey, 11 Vt. 656. 


Ont.—Cook v. Jarvis, 4 U. C. Q. B. 
OS 250: 


muon eigen of damages see infra § 


55. Seizure of property not subject 
to levy see infra § 259 et seq. ~ 


56. Burnet v. Union Distilling Co., 
90 Ill. A. 305; Arthur'v. Flanders, 10 
Gray (Mass.) 107; Kane v. Hutchis- 
son, 93 Mich. 488, 53 NW 624; Bin- 
stein v. Dunn, 61 App. Div. 195, 70 
NYS 520 [aff 171 N. Y. 648 mem, 63 
NE 1116 mem]; Popkin v. Lubin, 30 
Mise. 773, 62 NYS 480. 


57. Kane v. Hitchison, 
488, 53 NW 624. 


58. Cross references: 


Property subject to levy see Attach- 
ment §§ 350-395; Executions §§ 
1222-1240. 


Seizure of property: 


Belonging to third person see infra 
§§ 271-281. 


Not covered by process or order see 
supra § 258. 


Outside of jurisdiction see supra § 
257. 


93 Mich. 


Subject to lien or encumbrance see 
infra §§ 266-270. 


59. Ala.—Stephenson  v. 
111 Ala. 579, 20 S®622. 


Kan.—Danville State Bank v. May, 
126° Kan. 714, 271 P 302. 


Ky.—Secrets v. Markwell, 11 Bush 
316; Phillips v. Harriss, 3 J. J. Marsh. 


Wright, 


La.—Carraby v. Morgan, 5 Mart. N. 
S. 499. 


Mass.—Mack vy. Parks, 8 Gr SL, 
69 AmD 267. pes 


Mo.—State v. Doan, 39 Mo: 44. 


N. Y.—McAllaster v. Bailey, 127 N. 
Y. 583, 28 NE 591; Grunberg v. Grant, 
3 Misc. 230, 22 NYS 747. 


Tenn.—Hamblet  v. 
Humphr. 34. 


[a] Illustration.—Since a watch 
on a debtor’s person is not liable to 
attachment, an officer who, on its be- 
ing handed to him by the debtor mere- 
ly to be looked at, and while still an- 
nexed to a silk guard which passes 
around the debtor’s neck, severs the 
guard and attaches the watch, is a 


Herndon, 3 


trespasser. Mack v. Parks, 8 Gray 
517, 69 AmD 267. 
[b] Facts not amounting to volun-. 


tary  payment.—Where defendant 
sheriff, under an attachment, pretend- 
ed to levy on a certain fund which 
plaintiff claimed the right to hold as 
assignee for the benefit of creditors, 
and plaintiff objected to such levy, 
but defendant still asserted his right 
to the possession of the fund, and de- 
manded its surrender, whereupon 
plaintiff drew the money out of the 
bank, and laid it on a table, at the 
same time forbidding defendant to 
take it, this was not a voluntary pay- 
ment to defendant, and a taking by 
him, under the circumstances, 
amounted to a conversion. McAllas- 
ben v. Bailey, 127. N. Y. 583, 28 NE 


{c] Grown crops.—A sheriff sell- 
ing a growing wheat crop under exe- 
cution is liable to injured party as 
for conversion, such crop not being 
subject to execution. Danville State 
Bank v. May, 126 Kan. 714, 271 P 


302. 
60. See infra §§ 260-264. 
61. Amercement of officer for levy- 


ing on exempt property see infra § 
733. 


Exemptions generally see Exemp- 
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age which has resulted from his making a levy on 
and refusing to restore the same 
on proper and timely demand, 68 where he knew,** or 
was bound under the law to know,®® or had reason- 


exempt property, ° 


able ground for believing 


greater than the law allows.° 


tions 25 C. J. p 1; Homesteads 29 C. 
770. 


Jip 


62. Ariz.m—Wilson v. Lowry, 5 Ariz. 
Seoyoe dette 


Ark.—Meadow v. Wise, 41 Ark. 285; 
Parham v. McMurray, 32 Ark. 261; 
Atkinson v. Gatcher, 23 Ark. 101. 


Cal.—Blewett v. Miller, 131 Cal. 149, 
CsEPeLoms 


Colo.—Smith v. Pueblo Mercantile, 
etce., Assoc., 82 Colo. 364, 260 P 109; 
Collard v. Hohnstein, 64 Colo. 478, 174 
P 596; Wymond v. Amsbury, 2 Colo. 
213; Duncan v. Burchinell, 14 Colo. 
AS ARL, 6F Pel. 


Conn.—wWilliams v. Miller, 16 Conn. 
144; Patten v. Smith, 4 Conn. 450, 10 
AmD 166. 


Tll.—Amend v. Murphy, 69 Ill. 337; 
Campbell v. Conover, 26 Ill. 64 (stat- 
utory liability for three times the val- 
ue of exempt property taken); Corne- 
atv Mis abi Tier 5347 io Pace ev. 
Vaughan, 6 Ill. 30; Keenan v. Drew, 
144 Jill. A. 388; Taylor v. Crowe, 122 
Til. A. 518. , 


Ind.—Pate v. Swann, 7 Blackf. 500; 
Hisenhauer v. Dill, 6 Ind. A. 188, 33 
NE 220. 


Ky.—Faulkner v. Bradley, 2 Dana 
141; Prewitt v. Walker, 7 J. J. Marsh. 
332; Buck v. Ball, 58 SW 468, 22 KyL 
614; Whittington v. Pence, 47 SW 
877, 20 KyL 900, 38 SW 8438, 18 KyL 
942. 


Me.—Wentworth v. Sawyer, 76 Me. 
434; Blake v. Baker, 41 Me. 78; Foss 
v. Stewart, 14 Me. 312. 


Mass.—Copp v. Williams, 135 Mass. 
401; Woods v. Keyes, 14 Allen 236, 
92 AmD 765; Mannan v. Merritt, 11 
Allen 582; Deyo v. Jennison, 10 Al- 
len 410; Clapp v. Thomas, 7 Allen 188; 
Davlin v. Stone, 4 Cush. 359; Bean v. 
Hubbard, 4 Cush. 85; Howard v. Wil- 
liams, 2 Pick. 80; Gibson v. Jenney, 
15 Mass. 205. 


Mich.—Wyckhoff v. Wyllis, 8 Mich. 
48. 


Minn.—Murphy  v. 
Minn. 196; Lynd v. 
184, 82 AmD 79. 


Sherman, 25 
Picket, 7 Minn. 


Miss.—Moseley v._ Anderson, 40 
Miss. 49; Perry v. Lewis, 49 Miss. 
443. 


Mo.—State v. Moore, 19 Mo. 369, 61 
Poe 563; Martin v. Barnett, 158 Mo. 
A. 375,138 SW 538; Parketon v. Pugs- 
ley, 142 Mo. A. 537, 121 SW 789; 
Muelrath v. Roemheld, 3 Mo. A. 564. 


Nebr.—Castile v. Ford, 53 Nebr. 507, 
73 NW 945. 


N. H.—Ahearn v. Connell, 
238) 56 A’ 189); 
N. 'H. 339) Hill v. Loomis, 
263. 


IN-a—— EE rost pv. Mott yoteNe We coos 
Hoyt v. Van Alstyne, 15 Barb. 568; 


UCRSS pols 
Cooper v. Newman, 45 
6 IN. Et. 


2,°* that ‘the property was 
specifically exempt, or the exemption was claimed 
by the debtor,®°7 or some other person entitled to 
take advantage of his statutory exemption,®® al- 
though the sheriff may disregard a claim of exemp- 
tion as to all of the debtor’s property to an amount 
An officer who at- 
taches an entire flock of sheep, without leaving the 
debtor the number exempt by law, cannot justify 
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sires to claim, 


the property.’* 


Livor v. Orser, 12 N. Y. Super. 501; 


pal) v. Penney, 11 Wend. 44, 25 AmD 


Fee C.—Duvall v. Rollins, 68 N. C. 


N. D.—Oliver v. Wilson, 8 N. D. 590, 
80 NW 757, 73 AmSR 784. 


Oh.—Frost vy. Shaw, 3 Oh. St. 270. 


Pa.—Van Dresor v. King, 34 Pa. 201, 
75 AmD 643; Marks’ App., 34 Pa. 36, 
75 AmD 631; Freeman v. Smith, 30 
Pa. 264; Schock v. Waidelich, 27 Pa. 
Super. 215; Brechtel v. Cortright, 13 
Pa. Super. 384; Kerns v. Beam, 11 

LancBar 183; Kershner vy. Miller, 2 
Woodw. 51. 


S. D.—Thompson v. Donahoe, 16 S. 
D. 244, 92 NW 27; Paddoek v. Bal- 
gord, 2 S. D. 100, 48 NW 840. 


Tenn.—Bachman v. Crawford, 3 
Humphr. 213, 39 AmD 163. 


Tex.—Fuller v. Sparks, 39 Tex. 136; 
Rodgers v. Ferguson, 36 Tex. 544; 
Laroux v. Cornwell, 40 Tex. Civ. A. 
529, 90 SW 587. 


Vt.—Luce v. Hoisington, 
436; 


56 Vt. 
Dow v. Smith, 7 Vt. 465, 29 AmD 
202; Hart v. Hyde, 5 Vt. 328. 


[a] Levy on exempt property in 
possession of bailee.—Where plaintiff 
leased to another person his only 
cow, which was therefore exempt, for 
the term of one year, and, before the 
expiration of that time, a deputy sher- 
iff levied upon the cow by virtue of an 
execution in his hands against plain- 
tiff, but left her in the possession of 
the bailee until the expiration of the 
year, and then drove her away and 
sold her, it was held that, although 
plaintiff might not have been able to 
sustain trespass against the deputy 
for the levy, within the year, yet the 
cow, after the determination of the 
bailment, was constructively in plain- 
tiff’s possession, and the driving away 
of the cow was a fresh trespass, for 
which plaintiff might maintain the ac- 
tion. Keyes v. Howe, 18 Vt. 411. 


Application of proceeds of sale as 
affecting officer’s liability see infra 
§ 294. 


Yrial of right of property as reliev- 
ing officer from liability see infra § 
293. 


63. Wilson v. Lowry, 5 Ariz. 335, 
52 P 777; Smith v. Pueblo Mercantile, 
etc., Assoc., 82 Colo. 364, 260 P 109. 


[a] Sufficiency of return.—A sher- 
iff giving the owner of an exempt au- 
tomobile a claim check requiring the 
owner to pay storage fees did not 
make good delivery. Smith v. Pueb- 
lo Mercantile, etce., Assoc., 82 Colo. 
364, 260 P 109 


[b] Time of re 
erty is held exempt in an attachment 
suit, the sheriff must return the 
property without awaiting a decision 
as to exemption. Smith y. Pueblo 


rn.—After prop- 


[§ 260 


the wrong by the claim that he did not know which to 
leave, when he did not request the debtor to desig- 
nate them;7® but a mere seizure of property does 
not render the sheriff liable, where he did not know 
that the property was exempt,"t or where the prop- 
erty is not specifically exempt by statute and the 
debtor declines to designate the articles which he de- 
especially where the levy is released 
before a schedule of the property is delivered to the 
officer as provided by statute;** nor is any lability 
incurred where the debtor assents to the levy on 


Second levy after release of property as exempt. 


Mercantile, ete., Assoc., 82 Colo. 364, 
260 P 109. 


64. Castile v. Ford, 53 Nebr. 507, 
73 NW 945; Ahearn v. Connell, 72 N. 
H. 238, 36 A 189; Sullivan v. Farley, 
63 HowPr (N. -Y.) 371; Railey v. Hop- 
kins, 62 Tex. Civ. A. 544, 131 SW 624. 


65. Mannan v. Merritt, 11 Allen 
(Mass. ) 582; Perry v. Lewis, 49 Miss. 
443; Frost v. Shaw, 3 Oh. St. 270; 
Maxwell v. Reed, 7 Wis. 582; Gilman 
v. Williams, 7 Wis. 329, 76 AmD 219. 


[a] HFlustration.—Under a statute 
exempting household furniture to the 
value of one hundred dollars, an offi- 
cer attaching such property is beund 
to leave at least the value of one 
hundred dollars with the debtor. 
aes v. Merritt, 11 Allen (Mass.) 


66. Reyne? v. Connell, 72 N. H. 238, 
56 A 1 

67. HEaeaa a v. Conover, 26 
Tll. 64. 


Ind.—Moss y. Jenkins, 146 Ind. 589, 
45 NE 789. 


Ky.—Buck v. Bull, 
KyL 614. 


aN Y.—Sullivan vy. Farley, 63 HowPr 


Pa.—Van Dresor v. 
201, 75 AmD 6438. 


S. D.—Roberts v. Shaffer, 86 S. D. 
551, 156 NW 67. 


aaa? of claim of exemption see 
infra § 261 


68. Thompson v. Donahoe, 16 S. D. 
244, 92 NW 27 


[a] Claim by debtor’s wife.— 
Where the debtor’s wife claims the 
exemption, the husband is entitled to 
recover from the sheriff as for a 
wrongful levy on his refusal to have 
the property appraised. Thompson v. 
Donahoe, 16 S. D. 244, 92 NW 27. 


ela ae Brown v. Hoffmeister, 71 Mo. 


70. Frost v. Mott, 34 N. Y. 253. 


fa] Mere silence of the party af- 
fords no protection to the officer. 
Frost v. Mott, 34 N. Y. 253. 


71. Ind.—Moss v. Jenkins, 146 In‘d. 
589, 45 NE 789. 


N. Y.—Sullivan v. Farley, 63 How 
POS tals 


N. C.—Henson v. Edwards, 32 N. 
C, 43; State v. Morgan, 25 N. C. 186, 
38 AmD 714. 


Oh.—Frost v. Shaw, 3 Oh. St. 270. 
Tenn.—McCoy v. Dail, 6 Baxt. 137. 


58 SW 468, 22 


King) 4a 


72. Behymer v. Cook, 5 Colo. 395. 
nae Lenzi v. Zimmer, 210 Ill. A. 
74 See infra § 291. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 260-262] 


Where an officer has levied on goods and afterward 
released them as exempt from seizure, an attempt 
by such officer to make a second seizure of such goods 
is without authority of law and a trespass.’ 


Waiver of exemption. An officer does not incur 
any liability by making a levy on exempt property, 
where the debtor has waived his exemption,’® al- 
though a waiver will not relieve the officer if he 
seizes property to which the waiver does not apply.‘? 


[§ 261] bb. Necessity of Claim and’ Selection by 
Debtor. A demand or elaim of exemption is neces- 
sary to support an action against the officer, where 
he did not know, and was not chargeable with, knowl- 
edge that the property levied on was exempt,’® as 
where the debtor has property of a certain kind in 
excess of his exemption;‘® but no demand is nec- 
essary where the officer knows of the exemption or 
wrongfully levies on articles which are specifically 
exempted by statute;S® and under a statute reliev- 
ing an officer from liability where the debtor fails 
to make affidavit that the property about to be lev- 
ied on is exempt, a purchaser of property which, in 
the hands of the vendor, is exempt, may, without 
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making such affidavit, maintain an action against a 
sheriff who levies on it under an execution against 
the vendor.$+ 


Time of claim. To render the officer liable, the 
claim must ordinarily be made before or at the time 
of the levy,’? or within a reasonable time there- 
after,’* or, at least, before sale;** but where the 
statute requires the officer to appraise the goods and 
set aside so much as-is exempt,®° the debtor need 
not make his claim at the time of the levy.*® 


[§ 262] cc. Failure To Allow or Set Off Exemp- 
tion. Under some statutes, the sheriff may in the 
first instance levy upon any of the debtor’s prop- 
erty which he ean find, and hold the same until an 
inventory and appraisement can be made,*? and he 
cannot be held liable for wrongful seizure of exempt 
property before an appraisement is made®® and the 
debtor has demanded and selected his exemption ;°° 
but if, after such levy, the officer fails to apprise 
the debtor of his exemption rights,®°° or refuses to 
cause an appraisement to be made,°®? or to allow 
such debtor to select the property which he will 


hold as exempt, and have the same set apart to 


Waiver of exemption see infra text 
and notes 76, 77. 


75. State v. Davies, 80 Mo. A. 239. 


76. Ward v. Deadman, 124 Ala. 288, 
26 S 916, 82 AmSR 172; Harrington 
veSmith, 14 ‘Colo, 376, 23°P 33%; 20 
AmSR 272; Smith v. Chadwick, 51 
Me. 515; Greenfield v. Golder, 42 Pa. 
Super. 462. 


fa] Illustration.—Where a bank- 
rupt’s personalty has been appraised 
and set apart to him under the state 
exemption law after it was seized un- 
der a fieri facias issued on a judg- 
ment containing a waiver of exemp- 
tion and its sale restrained by an or- 
der from the bankruptcy court and 
is again seized on a levy under an 
alias writ, no action will lie against 
the sheriff for such levy. Greenfield 
v. Golder, 42 Pa. Super. 462. 


{b] Indorsement of waiver; stat- 
utory provisions.—Under Code § 2107, 
providing, in case claim of waiver of 
homestead or other exemption is sus- 
tained, for the indorsement of the 
fact of waiver on the execution, such 
indorsement is a command to the offi- 
cer to @isregard any claim of defend- 
ant in contravention thereof, and he 
is justified in obeying it, as in case 
ef other mandates which he is legally 
bound to execute, and this whether or 
not the pleadings averred or the judg- 
ment entry disclosed a waiver. Ward 
v. Deadman, 124 Ala. 288, 26 S 916, 82 
AmSR 172. 


Failure to demand or claim exemp- 
tion see infra § 261. 


Waiver of exemption generally see 
Exemptions §§ 190-210. 


77. Schock v. Waidelich, 27 Pa. 
Super. 215. 
[a] Indorsement on writ of partial 


waiver.—An indorsement on a fieri fa- 
cias made by the prothonotary at the 
instance of plaintiff, calling the sher- 
iff's attention to a waiver ef exemp- 
tion, will not relieve the sheriff if he 
seizes property to which the waiver 
does not apply; nor does a reference 
to a waiver in the judgment entered 
by a justice of the peace relieve the 
sheriff in such a ease. Schock v. 
Waidelich, 27 Pa. Super. 215 (holding 
further that a reference to a waiver 


{57 C. J.—38] 


in the judgment entered by a justice 
of the peace will not relieve the sher- 
iff in such case). 


78. Ind.—Moss v. Jenkins, 146 Ind. 
589, 45 NE 789. 


eRe v. Thomas, 5 Allen 
Nev.—Hammersmith y. Avery, 18 
INO PAS ee Sansa 
N. Y.—Seaman v. Luce, 23 Barb. 
240; Sullivan v. Farley, 63 HowPr 
Sikes 


Oh.—Frost v. Shaw, 3 Oh. St. 270. 


Okl.—Sale v. Shopp, 58 Ok], 598, 160 
P 502; Parsons v. Evans, 44 Okl. 751, 
145 P 1122, LRA1915D 381. 


S. C.—Oliver v. White, 18 S. C. 235. 


S. D.—Longley v. Daly, 1 S. D. 257, 
46 NW 247. 


Tenn.—McCoy v. Dail, 6 Baxt. 137. 


[a] Officer seizing exempt prop- 
erty is not a trespasser ab initio, as 
exemption is a personal privilege 
which is waived if not asserted by 
the debtor. Hammersmith v. Avery, 
18 Nev. 225, 2 P 55; Parsons v. Evans, 
44 QOkl; 751, 145 P 1122, LRALYL5D 
381. 


Necessity of claim for exemption 
generally see Exemptions §§ 2338, 234. 


79. Harrington v. Smith, 14 Colo. 
376, 23 P 331, 20 AmSR 272. 


80. Harrington v. Smith, supra; 
Duncan v. Burchinell, 14 Colo. A. 471, 


61 P 61; Woods v. Keyes, 14 Allen 
(Mass.) 236, 92 AmD 765; Murphy v. 
Sherman, 25 Minn. 196; Lynd v. 


Picket, 7 Minn. 184, 82 AmD 79. 
81. Cook v. Baine, 37 Ala. 350. 


$2; Clapp: wv. s’Dhomas,) 5 Allen 
(Mass.) 158. 


83. Seaman v. Luce, 23 Barb. (N. 
Y.) 240. 


84. Pate v. Swann, 7 Blackf. (Ind.) 
500; Longley v. Daly, 1 S. D. 257, 46 
NW 247. , 


85. See statutory provisions; 
infra § 262. 


86. Vanderhorst v. Bacon, 38 Mich. 
669, 31 AmR 328. 


and 


87. See statutory provisions. 


88. Tullis v. Orthwein, 5 Minn. 
377; Bonnel v. Dunn, 29 N. J. L. 435 
[rev 28 N. J. L. 153]. 


[a] Wrongful detention must be 
shown in order to subject the sheriff 
to liability for a levy on exempt 


property. Tullis v. Orthwein, 5 
Minn. 377. 
89. Tullis v. Orthwein, 5 Minn. 


377; Bonnel vy. Dunn, 29 N; J. Le 435 
[reve 28 IN. Jl 1, bs) Parsons) vs 
Evans, 44 Okl. 751, 145 P 1122, LRA 
1915D 381. See also McGee v. Ander- 
son, 1 B. Mon. (Ky.) 187, 36 AmD 570 
(holding that where the debtor may 
select one of several articles, the offi- 
cer is not liable for taking any one 
before the debtor elects). 


fa] Mere demand, without select- 
ing the exempt from the nonexempt 
property, is insufficient. Parsons v. 
Evans, 44 Okl. 751, 145 P 1122, LRA 
1915D 381. 


90. State v. Barnett, 96 Mo. 133, 8 
SW 767; State to Use of Woodrome v. 
Freeman, 173 Mo. A. 294, 158 SW 726; 
Linck v. Troll, 84 Mo. A. 49; State v. 
O’Neill, 78 Mo. A. 20; State v. Lind- 
say, 73 Mo. A. 473; State v. Sondag, 
15 Mo. A. 312; State v. Cunningham, 6 
Nebr. 90; Peo. v. McClay, 2 Nebr. 7; 
Hatch v. Bartle, 45 Pa. 166, 84 AmD 
484; Millerke v. Reiley, 31 S. D. 342 
141 NW 136; Paddock v. Balgord, 2 S 
D. 100, 48 NW 840. 


[a] Basis of liability.—An officer’s 
liability under Rev. St. (1909) § 2184, 
for failure to apprise an execution de- 
fendant of his exemption rights must 
be based upon the fact that the exe- 
cution defendant has been deprived of 
property either specifically exempt or 
such as could have been made so by 
its being claimed in lieu of property 
specifically exempt. State v. Free- 
man, 173 Mo. A. 294, 158 SW 726. 


91. Town v. Elmore, 38 Mich. 305; 
Wyckoff v. Wyllis, 8 Mich. 48; State 
v. Harrington, 33 Mo. A. 476; ‘Bender 
v. Bame, 40 Nebr. 521, 59 NW L065 
Kriesel v. Eddy, 37 Nebr. 63, 55 NW 
224; State v. Wilson, 31 Nebr. 462, 48 
NW 147; Hamilton v. Fleming, 26 
Nebr. 240, 41 NW 1002; Cunningham 
v. Conway, 25 Nebr. 615, 4 NW 452. 
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him,°” or, in a proper case, to set off the debtor’s 
exemptions for him,°? he is liable to the debtor for 
failing to perform his duties in these respects, with- 
out any further demand.®* Where the statute re- 
quires an officer levying an execution to see that an 
appraisement of the debtor’s property is made for 
the purpose of determining how much thereof he is 
entitled to hold exempt from execution, the officer 
cannot, in an action against him by the debtor for 
taking exempt property, claim in defense that the 
property was not shown to be exempt because no 
appraisement was made;®° but it has been held 
that where a debtor learns of his rights in time to 
make application for his exemption, and does make 
such application, he cam recover nothing on a petition 
which alleges that the sheriff failed to apprise him 
of his exemption rights.°° So where the debtor 
claims all his property is exempt before a levy, but 
the officer afterwards levies on a part of it, there is 
no necessity for the officer then to go through the 
idle ceremony of informing the debtor of his exemp- 
tion rights, and he is not liable for failing to do 
so.?? 


Where an execution is never issued in an attach- 
ment suit, the officer’s failure to give the debtor the 
benefit of the exemption law dees not result in 
damage to the debtor, and no action will le against 
the officer for the trespass.?° 


[§ 263] dd. Intermingling of Exempt and Non- 
exempt Property. Where the exempt property is 
confused with property not exempt, the sheriff is 
not liable for levying on the whole, unless the debtor 
sets apart, or claims to set apart, the exempt prop- 
erty;°® but an intermingling in the owner’s house 
of articles of household furniture, which are exempt 
from attachment, with other articles not so exempt, 
has been held. not such a confusion of goods as will 
justify the officer, on failure of the owner to claim 
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any of the articles as exempt, in attaching all of 
them.? 


[§ 264] ee. Claim of Articles Other Than Those 
Set Off. Where a debtor has more property of a par- 
ticular kind than is exempt from execution, and a 
writ is levied upon a portion of such property, leay- 
ing as much as the law exempts, and thereafter the 
debtor claims as exempt a portion of the property 
levied on, and the residue in the hands of the officer 
would not be sufficient to satisfy the writ, the debtor 
must, in order to make good his claim of exemption, 
surrender to the officer the other property of the 
same general kind subject to execution, or so much 
as may be necessary to satisfy the writ, and if he 
fails to do so he is not entitled to recover against the 
officer for an unlawful seizure.’ 


[§ 265] (c) Property In Custodia Legis.* As 
property in custodia legis is-not subject to seizure 
under other process,* an officer may be held lable 
for any damage resulting from a seizure or attempt 
to seize the same;*® and where plaintiff, a constable, 
attached certain goods, and defendant, another con- 
stable, subsequently attached the same goods while 
they were in plaintiff’s custody, the fact that the 
person under whose process plaintiff acted had 
agreed to save him harmless for not removing the 
property did not affect his right of action against 
defendant for the trespass.°® 


[§ 266] (4) Property Subject to Lien or Encum- 
brance’—(a) Chattel Mortgage’—aa. In General. 
Under the common-law rule that the equity of a 
mortgagor of chattels was not subject to attach- 
ment® or execution?® a sheriff has been held lable 
as a trespasser where he seized mortgaged chattels 
under process running against the mortgagor,!! with 
notice of the mortgagee’s claim;1? but under the 
modern rule that the mortgagor’s interest is subject 
to levy,’® it is held that where personal property 


92. Stephens v. Lawson, 7 -Blackf. 
(Ind.) 275; Stilson v. Gibbs, 53 Mich. 
280, 18 NW 815; Town v. Elmore, 38 
Mich. 305; Tullis v. Orthwein, 5 Minn. 
3497; Freeman v. Smith, 30 Pa. 264; 
Wilson v. Fllis, 28 Pa. 238. To same 
effect Nevling v. Arnot, 42 LegInt 
(Pa.) 489. 


93. Wyckoff v. Wyllis, 8 Mich. 48; 
Linck y.: Troll, 84 Mo. A. 49; State v. 
O’Neill, 78 Mo. A. 20; State v. Lind- 
say, 73 Mo. A. 473; State v. Sondag, 
15 Mo. A. 312. 


94. Millerke v. Reiley, 31 S. D. 342, 
350, 141 NW 136. 


“Respondent’s demand upon the ap- 
pellant . . to appraise and release 
the property in question was a suffi- 
cient ‘demand as to him. By his re- 
fusal to make such appraisement he 
became a trespasser, and his posses- 
sion, from that time on, was wrong- 
ful, ‘and no further demand upon him 
was necessary.’ Millewke v. Reiley, 
supra. 


95. Paddock v. Balgord, 2 S. D. 
100, 48 NW 840. 


96. State v. O’Neill, 78 Mo. A. 20, 


97. Brown y. Hoffmeister, 71 Mo. 
411. 

98. Blakeley v. Smith, 27 Pa. Su- 
per. 583. 

99. Smith v. Chadwick, 51 Me. 515. 


See Towns v. Pratt, 33 N. H. 345, 66 
AmD 726 (if a trunk contained arti- 
cles subject to attachment, the offi- 
cer was authorized to seize it, al- 
though it contained some exempt ar- 
ticles, provided he removed such arti- 
cles and held them until called for by 
the owner). 


[a] An officer who levies on both 
exempt and nonexempt property is not 
a trespasser ab initio as to all the 
estar Wentworth v. Sawyer, 76 

e. : 


1. Copp v. Williams, 135 Mass. 401. 


2. Keybers v. beet Gt Oal? 
395, 7 P 838, 


3. Default in exeontion of process 
see supra § 224. 


4 See Attachment §8§ 
Executions §§ 107-110; 
24-45. 


391-394; 
Replevin §§ 


5. Pond v. Skidmore, 40 Conn. 213; 
Taylor v. Crowe, 122 Ill. A. 518; Rob- 
inson v. Ensign, 6 Gray (Mass.) 300. 


[a] Replevin of attached goods.— 
An officer who levies a writ of 
replevin on goods already under at- 
tachment is a trespasser ab initio, if 
he fails to enter the writ in court. 
MiNs v. Sullivan, 222 Mass. 587, 111 
NE.605. 


Nominal damages see infra § 314. 
What constitutes seizure see supra 


§ 255. 
6. Huntley v. Bacon, 15 Conn. 267. 


ah Generally see Liens 37 C. J. p 


8. Generally see Chattel Mortga- 
gesslh Coupes 


9. See atta inien€ § 360. 
10. See Executions § 89. 


11. Coleman v. Reel, 75 Iowa :304, 
39 NW 510, 9 AmSR 484; Watson v. 
Macquire, 5 C. B. 836, 57 ECL 836, 
136 Reprint 1108; Boys v. Smith, g 
Ur Cue PCOnt») 248; Porter v. Fluit- 
Off, CrU. Co Ooep: (Ont.) 335. 


Extent of liability see infra § 302. 


12. Coleman v. Reel, 75 Iowa 304, 
39 NW 510, 9 AmSR 484; Stewart v. 
Smith, 60 Iowa 275, 14 Nw 310. 


fa] An officer is bound by actual 
notice of a prior mortgage, whether 
he receives notice before or after the 
writ is in his hands. Stewart v. 
Smith, 60 Iowa 275, 14 NW 310. 


[b] Notice that property is mort- 
gaged is sufficient to put a sheriff 
levying an attachment on inquiry, al- 
though he did not know to whom the 
mortgage was given. Coleman vy. 
res 75 Iowa 304, 39 NW 510, 9 AmSR 


13. a Attachment § 360; 
tions § 9 


Execu- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 266-267] 


subject to a chattel mortgage remains in the pos- 
session of the mortgagor, the sheriff incurs no liabil- 
ity to the mortgagee by seizing the same under proce- 
ess against the mortgagor,!4 where he does nothing 
‘to place the property beyond the reach of the mort- 
gagee’® or to prevent him from taking possession 
of it when his right of possession acerues;'® and 
the same rule applies to a levy on property in pos- 
session of a conditional sale purchaser;!* but where 
the mortgagee of chattels is in possession, an officer 
renders himself hable to the mortgagee by levying 
on the chattels under process against the mortga- 
gor;'® and the same is true where the mortgagee is 
entitled to possession, under the mortgage'® and 
the property is detained by the officer after demand 
for possession by the mortgagee.?° So where the 
officer, with notice of the mortgagee’s claim, attaches 
the entire mortgaged property, and not the inter- 
est of the mortgagor alone, takes it from the mort- 
gagee’s possession, and detains it until it is sold 
under the process, he is liable to such mortgagee for 
the mortgage debt.?1 


Necessity of demand. Where, under the statute, 
the mortgage vests the legal title and right of pos- 
session in the mortgagee, no demand by him is nec- 
essary in order to hold the officer lable for wrong- 
fully seizing the goods on an attachment against 
the mortgagor;*? but if the mortgage gives the 
mortgagee the right to take possession on default in 
payment of the debt, or in case he deems himself 
unsafe, a sheriff is not liable for levying on, and 
removing to, a safe place goods in possession of the 


14. Ill—Simmons v. Jenkins, 76 
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County Nat. Bank, 64 Kan. 587, 67 P|: 
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mortgagor before default, and before any claim to 
possession is made by the mortgagee under the in- 
security clause, until the mortgagee has demanded 
the goods.?* So where a mortgage entitles the mort- 
gagee to immediate possession upon attachment 
against the mortgagor, a voluntary release of an 
attachment against the mortgagor, followed by de- 
livery of the property to the mortgagor or to the 
person in whose possession it was when attached, 
discharges the officer from lability to the mortga- 
gee, in the absence of any demand, either on the 
creditor or officer, as required by statute.?+* 


[§ 267] bb. Particular Statutory Provisions.?° 
A statute providing that personal property may 
be attached when in possession of the mortgagor, 
and the mortgagee be summoned as trustee,?*° does 
not exonerate the officer from lability to the mort- 
gagee for conversion, where the property is not in 
fact in the mortgagor’s possession,?* but is in the 
possession of the mortgagee, 78 or of the attaching 
officer’s keeper under a prior levy;?® and in the 
latter case, the mortgagor may bring an action 
against the officer,?® unless he has waived the con- 
version. 


Tender or deposit of amount due mortgagee. 
Where the statute requires the officer upon seizing 
mortgaged chattels to tender to, or deposit for, the 
mortgagee the amount due him,*? a sheriff or con- 
stable is liable for seizing the property under proc- 
ess without making such tender or deposit.? | 


Statement of claim and demand for payment. 


21. Fox v. Cronan, 47 N. J. L. 493, 


Tll. 479; Peo. v. Dickson, 65 Ill. A. | 1110. 2 A 444, 4 A 314, 54 AmR 190. 
99. Minn.—Edson v. Newell, 14 Minn 
: ; : : : 22. Joh : - 
Mass.—Cousins v. O’Brien, 188 | 228. 578, 57 Pp ae Ne Anders ony SU Ee 
Mass. 146, 74 NE 289; Horne v. Y.—Manchester v. Tibbetts, 121 


Briggs, 98 Mass. 510. 
Mo.—State v. White, 70 Mo. A. 1. 


Nebr.—Locke v. Shreck, 54 Nebr, 
472, 74 NW 970. 


Sw 46. 


N. 
N. Y. 219, 24 NE 304, 18 AmSR 816. 
Tex.—Jones v. Hess, 


23. Hall v. Samson, 23 HowPr (N. 
Y.) 84 [rev on other grounds 35 N. Y. 
274, 91 AmD 56]; Hall v. Samson, 19 


(Civ. A.) 48 
HowPr (N. Y.) 481. 


N. J.—Ayres v. Tinsman, 74 N. J. L. 
295, 65 A 887. 


N. Y.—Hall v. Samson, 23 HowPr 
84; Hall v. Samson, 19 HowPr 481. 


Ont.—Street v. Hamilton, 5 U. C. Q. 
B10. 8.658: 


See Thompson v. Nugent, 4 New- 
foundl. 506 (mortgage of vessel). 


[a] In Washington under Code § 
1990, providing for notice to the 
mortgagee on levy on mortgaged per- 
sonalty, a sheriff is not liable for non- 
compliance with such provision, un- 
less it appears that, being well in- 
formed of the mortgagee’s address, 
he failed to notify him of a levy upon 
the mortgaged chattels, and that the 
mortgagee lost his security or suf- 
fered damage from the sheriff’s acts. 
Byrd v. Forbes, 3 Wash. T, 318, 13 P 
715. 

Necessity of demand before suit 
see infra text and notes 22-24, 


15. Locke v. Shreck, 54 Nebr, 472, 
74 NW 970. 
16. Locke v. Shreck, supra. 


17. Hess v. Starwich, 149 Wash. 
679, 272° P 75. 


18. Cal—McRae v. Lackmann, 8 
Cal. A. 241, 96 P 505. 


, Ill.—Callagan v. American Trust, 
etc., Bank, 196 Ill. A. 102. 


Kan.—Anderson v. Montgomery 


Ont.—Peterson v. Maughan, 39 U. 
CROMB aia 


See also Swift v. Cobourg, etc., R. 
Cor, > CanLJe 253) (whereaitAis ‘said: 
“Tf the mortgagee has the legal cus- 
tody of the goods the sheriff cannot 
of course upon an execution against 
the goods of the mortgagor, take the 
property from the custody of the 
mortgagee, but still, I apprehend he 
must seize them in order to sell the 
mortgagor’s interest’). 


Cross references: 


Effect of assent to levy see infra § 
291, 


Extent of liability see infra §§ 
305. 


What constitutes seizure see supra § 
, 255 note 39 [a]. 


io “Rider vo Hdgar) (54 Cal. 127% 
Johnson v. Anderson, 60 Kan. 578, 57 
IPS L8: 


20. State v. White, 70 Mo. A. 1. 


[a] The seizure amounts to a 
breach of a condition in the mortgage 
against any sale or alienation, and 
where the mortgage gives the mort- 
gagee a right to possession upon such 
a breach, the sheriff is liable to the 
mortgagee if he detains the property 
after the mortgagee has demanded of 
him the possession thereof. State v. 
White, 70 Mo. A. 1. 


Necessity of demand see infra text 
and notes 22-24. 
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24. Scigliano v. cele. 217 Mass. 
55,105 NE 445. 


25. Validity of pnreceseee mort- 
gage see infra § 26 


26. See statutory provisions. 


27. Simmons v. Carroll, 232 Mass. 
428, 122 NE 408; Shapira v. Walker, 
225 Mass. 451, 114 NE 668; Porter v. 
Warren, 119 Mass. 535. 


28. Porter v. Warren, supra. 


29. Simmons v. Carroll, 232 Mass. 
428, 122 NE 408; Shapira v. Walker, 
225 Mass. 451, 114 NE 668. 


30. Haskell v. Carroll, 
424, 122 NE 407 


31. Haskell v. Carroll, supra. 


[a] Act not constituting waiver.— 
The fact that the mortgagor of per- 
sonalty, wrongfully attached by a 
deputy sheriff, when in the possession 
of a keeper under a prior attachment, 
appointed an appraiser at the sale of 
the attached property under a subse- 
quent writ, is not a waiver of the 
sheriff's conversion. Haskell, v. Car- 
roll, 232 Mass. 424, 122 NE 407. 


32. See statutory provisions. 


23. Phillips v. Byers, 189 Cal. 665, 
209 P 557; Irwin v. McDowell, 91 Cal. 
L1G. 27 Pp 601; Ronin, Vv. Way, 18 
Cal. A. 527, 123 P 615 


, What constitutes welbuee see supra 
255. 


232 Mass. 


$26 [57 2O.5.] 
Where the statute provides that a mortgagee of 
property attached, demanding payment of the mon- 
ey due, shall present to the officer or attaching cred- 
itor a just and true account of his claim,** no 
action can be maintained against the attaching of- 
ficer without presenting such account®® and demand- 
ing payment.*® The mortgagee cannot maintain 
a suit for conversion against the attaching officer, 
‘where he had demanded more than the amount due 
him;*7 but it has been held that a demand is not 
invalidated by including therein the costs of pro- 
test of the notes secured by the mortgage, where 
the amount due exceeds the value of the property.*§ 
If proper demand for payment is made, failure of 
the officer to comply therewith renders him liable 
to the mortgagee as a trespasser ab initio.*® Not- 
withstanding the mortgagee’s failure to present the 
account of his claim and demand judgment, he may 
recover for conversion of the property, where the 
officer attached it in the hands of a third person 
to whom the mortgagor had let it, with the mortga- 
gee’s consent, and placed it in charge of a keeper, 
where, after the seizure, the officer released the at- 
tachment, but left the property in possession of the 
keeper, and refused the mortgagee’s request to re- 
store it to the person from whose possession he had 
taken it.*° 


[§ 268] cc. Invalidity of Mortgage. The officer 
may show in defense that the mortgage is invalid,*? 
or that the mortgage debt had no real existence, in 

84. See statutory provisions. [a] 
35. Haskell v. Gordon, 3 Mete. 


SHERIFFS AND CONSTABLES 


Levy in suit by creditor of 
purchaser.—Where mortgaged chat- 


[§§ 267-269 


which case the mortgagee’s damages will be only 
in reference to the possession;*? but failure to 
record the mortgage does not render it invalid as 
against the attaching officer, so as to relieve him 
from hability, under a statute making an unrecorded 
mortgage void as to creditors of the mortgagor and 
subsequent purchasers in good faith,*® especially 
where such provision is qualified by another pro- 
vision to the effect that mortgages not made in 
conformity with the requirements of the statute shall 
be valid between the parties and as to persons hav- 
ing actual notice thereof.*# 


[§ 269] (b) Landlord’s Lien.t® The sheriff in- 
curs no liability by levying on property of a ten- 
ant on the demised premises, where the property is 
not removed from the premises;*® but in some ju- 
risdictions the law forbids the taking of a tenant’s 
goods on execution, unless, before their removal 
from the demised premises, the execution plaintiff 
pays to the landlord the rent due;** and where an 
officer, levying on a tenant’s goods, removes them,*§ 
or any part of them,*® from the premises, or per- 
mits them to be removed,®® without such payment, 
he is liable to the landlord, although in order to 
enforce such liability, it must be shown that the 
officer had notice that rent was due®*! before he re- 
moved the goods.°? So it has been held that if the 
sheriff seizes and removes the goods of a stranger, 
he is nevertheless lable to the landlord, since such 
goods are subject to the landlord’s right to dis- 


Blackf. (In'd.) 191. 
{b] Withdrawal of execution.—If 


(Mass.) 268. 

{a] Sufficiency of account.—Where 
a mortgage was given to secure the 
payment of a round sum at a future 
date, and all other sums of money 
which should become due for goods 
sold by the mortgagee to the mortga- 
gor, a statement ‘by the mortgagee to 
an attaching officer of the aggregate 
amount due therefor was a sufficient 
account of the debt or demand if the 
particular items were not asked for. 
Hills v. Farrington, 6 Allen (Mass.) 
80. 

36. Hanly v. Davis, 170 Mass. 517, 
49 NE 914; Bigelow v. Capen, 145 
Mass. 270, 13 NE 896; Haskell v. Gor- 
don, 3 Metc. (Mass.) 268. 

37. Cousins v. O’Brien, 188 Mass. 
146, 74 NE 289; Hanly v. Davis, 170 
Mass. 517, 49 NE 914. 


38. Bigelow v. Capen, 
270, 13 NE 896. 

39. Simmons v. Carroll, 232 Mass. 
428, 122 NE 408. 


40. Scigliano v. Palmer, 217 Mass. 
555, 105 NE 445. 

41. Fletcher v. Wrighton, 184 Mass. 
547, 69 NE 313; Ellis v. Rickett, 177 
App. Div. 411, 164 NYS 243. 

[a] Mortgage held not invalid for 
uncertainty in description of prop- 
erty. Simmons v. Carroll, 232 Mass. 
428, 122 NE 408. 

42. Jones v. Hess, (Tex. Civ. A.) 
48 SW 46. 

43. Ronning v. Way, 18 Cal. A. 527, 
2Su ee OD. 

What constitutes seizure of prop- 
erty see supra § 255 note 41 [a]. 

44, Ronning v. Way, 18 Cal. A. 527, 
123 PB 615. 


145 Mass. 


tels were levied on as the property of 
a purchaser from the mortgagor un- 
der an unrecorded mortgage, but it 
was not shown that the purchaser 
purchased in good faith and for val- 
ue, required by Civ. Code § 2973, 
such purchase was no defense to suit 
for conversion against the _ officer. 
ie ig v. Way, 18 Cal. A. 527, 123 P 
5. 


45. Generally see Landlord and 
Tenant §§ 1408-1575. 


46. Clarke v. Farrell, 31 U. C. C. P. 
(Ont.) 584. 


47. See Landlord and Tenant §§ 
1652-1655. 


48. U. S—Remington v. Linthi- 
cum, 20 F. Cas. No. 11,696, 5 Cranch 
CIO SA: 


Ind.—Ungles v. 
Ons 


N. J.—Hand v. Howell, 61 N. J. L. 
142, 38 A 748 [aff 61 N. J. L. 694, 43 
A 1098]. 


S. C.—In re Connor, 46 S. C. L. 349. 


Iing.—In re Mackenzie, [1899] 2 Q. 
B. 566; Thomas v. Mirehouse, 19 Q. 
B. D. 563; Wharton v. Naylor, 12 Q. 
B. 678, 64 HCL 673, 116 Reprint 1023; 
Andrews v. Dixon, 3 B. & Ald. 645, 
5 ECL 371, 106 Reprint 797; Yates v. 
Ratledge, 5 H. & N. 249, 157 Reprint 
1177; Riseley v. Ryle, 11 M. & W. 
16, 152 Reprint 697. 


Can.—Kingston vy. 
280. 


Ont.—Robertson y. Fortune, 
CY CeE 427 


[a] Constable is within the provi- 
sions of the statute requiring sher- 
iffs to pay rent before the removal 
of goods taken in execution on de- 
mised premises. Ungles v. Graves, 2 


Graves, 2 Blackf. 


Shaw, 6 CanLJ 


18h 


goods have been once removed under 
an execution and the landlord has 
notified the sheriff to pay him a year’s 
rent, they cannot be afterwards re- 
leased and the execution withdrawn 
without paying the landlord. Lane v. 
ate 7 Price 566, 146 Reprint 
oO. 


Extent of liability see infra § 304. 


49. Colyer v. Speer, 2 B. & B. 67, 
129 Reprint 882. 


50. In re Connor, 46 S. C. L. 349. 


51. Hand v. Howell, 61 N. J. Ty 
ie PVRS UN eis (ieee (Silo IS aly. abe 694, 43 
A 1098]; Ayres v. Johnson, 7 N. Jie 
L, 119; In re Mackenzie, [1899] 2 Qe 
B. 566: Thomas v. Mirehouse, SRO: 
B. DD: 563" sWiharton: ve Naylor, ips AG. 
B. 678, 64 ECL 673, 116 Reprint 1023; 
Arnitt v. Garnett, 3 B. & Ald. 440, 5 
ECL 257, 106 Reprint 724; Riseley v. 
Ryle, 11 M. & W. 16, 152 Reprint 697; 
Lane v. Crockett, 7 Price 566, 146 Re- 
print 1063; Palgrave v. Windham, 
Str. 212, 93 Reprint 212; Waring v. 
Dewberry, Str. 97, 98 Reprint 408; 
Kingston v. Shaw, 6) [CanLII 280¢ 
Sharpe v. Fortune, Ue Cue Pp} (Ont.) 
523; Robertson vy. Fortune, 9 U. C. C. 
12) (Ont.) 427. 


[a] Form of notice immaterial._— 
Andrews v. Dixon, 3 B. & Ald. 645, 5 
HCI Sil sel OG Reprint Oy (mere 
knowledge sufficient); Colyer v. 
Speer, 2 B. & B. 67, 129 Reprint 882; 
Sharpe v. Fortune, 9 LO OSM On 12% (Ont.) 


[b] Notice need not be in wri 
—Hand v. Howell, 61 N. J. L. 142, 38 
A 748 [aff 61 N. J. L. 694, 438 A aed 


52. Ayres v. Johnson, 7 N. hire 
119; In re Mackenzie, [1899] 2 o. B. 
566; Kingston vy. Shaw, 6 CanLJ 280. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


 §§ 269-271] 


-train.®* <A return of the goods to the premises after 
their removal will not exonerate the sheriff;°* but 
a sheriff is not liable to a landlord for removing 
the goods of an undertenant, leaving the rent unpaid, 
although notice that the rent is due is duly served;°*® 
nor is he hable for rent becoming due after the 
levy,°® or where the landlord consented to the re- 
moval without payment of the rent,°’ or where the 
tenancy had terminated before the levy.°* 
of the property has been held to be a removal there- 
of so far as affects the officer’s hability;®® but in 
other cases, it is held that to render the sheriff lia- 
ble, there must be an actual removal of the goods,®° 
and that a sale of the property without removal is 


insufficient.®+4 


Sheriff is liable, in an action of poundage and 
rescue, where a bailiff in possession of a tenant’s 
goods, under a landlord’s distress, receives a fieri 
facias from the sheriff and sells the goods there- 


53. Forster v. Cookson, 1 Q. B. 419, 
41 ECL 606, 113 Reprint 11938. 


54. “Wren v. Stokes, [1902] 1 Ir. 
167; Lane v. Crockett, 7 Price 566, 146 
Reprint 1063. 


ee Brown v. Fay, 6 Wend. (N. Y.) 
56. In re Connor, 46 S.C. Li 349; 


Reynolds v. Barford, 7M. & G. 449, 49 
ECL 449, 135 Reprint 180; Hoskins 
v. Knight, 1 M. & S. 245, 105 Reprint 
91;° Gwilliam v. Barker, 1 Price 274, 
145 Reprint 1401. 


57. Rotherey v. Wood, 3 Campb. 
24, 170 Reprint 12938. 


OS Meo va luetei. Jao Re 91Oe Bi sisio 
Hodgson v. Cascoigne, 5 B. & Ald. 88, 
106 Reprint 1126. 


59. Burket v. Boude, 3 Dana (Ky.) 
209; Craddock v. Riddlesbarger, 2 
Dana (Ky.) 205; Ryerson v. Quacken- 
bush; 26 N. J., 47236. 


60. White v. Binstead, 13 C. B. 304, 
76 ECL 304, 138 Reprint 1216. 


61,- Wharton v. Naylor, 12). Q,. B. 
673, 64 HCL 673, 116 Reprint 1023; 
Smallman y. Pollard, 6 M. & G. 1001, 
46 ECL 1001, 134 Reprint 1197. 


62. Reddell v. Stowey, 2 M. & Rob. 
358, 174 Reprint 316. 


63. Harris v. Tenney, 85 Tex. 254, 
20 SW 82, 34 AmSR 796. 


Seller’s lien generally see Sales §§ 
873-888. 

64. Campbell vy. Connor, 70 
424 [aff 41 N. Y. Super. 459]. 

Carrier’s lien generally see Carriers 
§§ 721-732. 


65. Truslow v. Putnam, 4 Abb. Dec. 
(N. Y.) 425, 1 Keyes 568; Brownell v. 
Carnley, 10 N. Y. Super. 9. 

Extent of liability see infra § 305. 


Factor’s lien generally see Factors 
§§ 88-108. 


ING MN 


66. Kenner v. Morgan, 3 Mart. 
(Cay) a209. 
67. U. S.—McDowell v. McCor- 


mick, 90 Fed. 393. 


Ala.—White v. Hogland, 209 Ala. 
dale. S 6255- Rogers v. King, oi 
Ala. 628, 44 S 655; Adamson v. Noble, 
137 Ala 668,085. (S139 9 Campbell vyvs 
Anderson, 107 Ala. 656, 18 S 218; 
Locke v. Garrett, 16 Ala. 698; Lyon 
v. Goree, 15 Ala. 360. 


Ariz.cMontgomery v. Kirksey, 
AVAIZ 800 j1255 1 O88, 


Ark.—Albie v. Jones, 


27 


82 Ark. 414, 


SHERIFFS AND CONSTABLES 


under.®? 


A sale 


(57, Cob.) 827 


[§ 270] (c) Other Liens. A sheriff who seizes 
goods while they are in transit under an attachment 
against the purchaser is lable to the seller for re- 
fusing to recognize the seller’s lien or right of stop- 
page in transitu.®? 
ble for seizing under process goods shipped for 
transportation and thus subject to the len of the 
master or shipowner for freight, expenses, charges, 
ete., without furnishing indemnity.®* 
been held that where a sheriff seizes under attach- 
ment goods in the possession of a consignee, who 
has made advances thereon, he is liable to the con- 
signee as a trespasser,®* although there is authority 


So a sheriff has been held lia- 


It has also 


to the contrary.®® 


102 SW 222; Moores v. Winter, 67 
Ark. 189, 53 SW 1057; Meadow v. 
Wise, 41 Ark. 285, 


Cal.—Curtner v. Lyndon, 
35; 60 P 462; 


D2Se Cale 
Black v. Clasby, 97 Cal. 
482, 32 P 564; Van Pelt v. Littler, 14 
Cal. 194; Markley v. Rand, 12 Cal. 
275; Rowe v. Bradley; 12 Cal. 226; 
Rhodes v. Patterson, 3 Cal. 469. 


Colo.—Schluter v. Jacobs, 10 Colo. 
449, 15 P 813; Beaman vy. Stewart, 19 
Coto. A. 222, 74 P- 342. 


Conn.—Lester v. Ladrigan, 90 Conn. 
570, 98 A 124, LRA1I916F 939;~ Osgood 
v. Carver, 43 Conn. 24. 


Del.—Stockwell v. Robinson, 14 Del. 
313, B20 A (5285 


Ga.—Bodega v. Parkerson, 60 Ga. 
516; Wallace v. Holly, 13 Ga. 389, 58 
AmD 518. 


Ill.—Yockey v. Smith, 181 Ill. 564, 
54 NE 1048, 72 AmSR 286 [aff 81 Ill. 
Aw pooli es Pike Ve (Colvin, 64% Wie 22s 
Ug v. Burbank, 59 Ill. A. 291. 


Inds ‘'T.—Orr, “ete., Shoe “Co. <v: 
Frankenthal, 4 Ind. T. 368, 69 SW 906. 


Iowa.—Bradley v. Miller, 100 Iowa 
169, 69 NW 426; Allen vy. Kirk, 81 
Iowa 658, 47 NW 906; Duke v. Vin- 
cent, 29 Iowa 308. 


Kan.—Cook v. Higgins, 66 Kan. 762, 
(ive 250s “Dodson. ‘Cooper; on kan. 
346, 15 P 200. 


Ky.—Lewis v. Mansfield, 78 Ky. 460; 
Harrison vy. Shanks, 13 Bush 620; 
Emanuel v. Cocke, 6 Dana 212; 
Vaughn v. Justice, 78 SW 424, 25 KyL 
1666; Roche v. Link; 15 -KylL 702; 
Brock v. Church, 5 Kyl 855. 


La.—Connell v. David Bernhardt 
Paint Co., 163 La. 586, 112 S 495 [aff 
6 La. A. 862]; State v. Fontenot, 152 
La. 912, 94 S 441; Tregre v. Carter 
Packet Co., 132 La. 293, 61 S 379, 45 
LRANS 189; Mock v. Kennedy, 14 La. 
Ann. 32; James v. Thompson, 12 La. 
Ann. 174; Pascal vip Ducros). 8) Rob. 
112, 41 AmD 294; Duperron v. Van 
Wickle, 4 Rob. 39, 39 AmD 509; Bar- 
ney v. De Russy, 1 Rob. 75; Crocker 
v. De Passau, 5 La. 37; Peet v. Mor- 
gan, 6 Mart. N. S. 580; Yocum vy. Bul- 
lit, 6° Mart. N.S. 324,° 17 AmD 184 


Peet v. Morgan, 6 Mart. N. S. 137; 
Kenner v. Morgan, 3 Mart. 2°09. 
Me.—Carpenter v. Dresser, 72 Me. 


377, 39 AmR 337; Weston v. Dorr, 25 
Me. 176, 43 AmD 259. 


Mass.—Kelley v. Swift, 127 Mass. 
187; Davis v. Stone, 117 Mass. 486; 
Mitchell v. Stetson, 7 Cush. 435; Boyd 
v. Brown, 17 Pick. 453; Com. v. Ken- 
nard, 8 Pick. 133; Hallowell, etc., 


[§ 271] (5) Property Belonging to Third Person 
—(a) In General. 
officer who levies on property belonging to a person 
other than defendant in the writ,®’ which specifies 


It is the general rule that an 


Bank v. Howard, 14 Mass. 181. 


Mich.—Weber v. Henry, 16 Mich. 
399; Rathbun v. Ranney, 14 Mich. 382. 


Minn.—Kroll v. Moritz, 112 Minn. 
270, 127 NW 1120; Leonard v. Ma- 


ginnis, 34 Minn. 506, 26 NW 733; 
Caldwell v. Arnold, 8 Minn. 265. 
Miss.—Yarborough vy. Harper, 25 


Miss. 112. 


Mo.—State v. Hadlock, 52 Mo. A. 
297; Vaughn v. Fisher, 32 Mo. A. 29; 
Kreher v. Mason, 25 Mo. A. 291; Kre- 
her v. Mason, 20 Mo. A. 29; State v. 
Rucker, 19 Mo. A. 587; Dowell v. Tay- 
lor, 2) Mion “Ax 329% 


Mont.—Englehart v. Sage, 73 Mont. 
139, 235 P 767, 40 ALR 590. 


Nebr.—Bartlett v. Cheeseborough, 
32 Nebr. 339, 49 NW 3860; Paxton v. 
Moravek, 31 Nebr. 305, 47 NW 919. 


2. H.—Kingsbury v. Pond, 3 N. H. 


aoe J.—Farrel v. Colwell, 30 N. J. L. 


N. Y.—Oswego First Nat. Bank v. 
Dunn, 97 N.Y. 149, 49 AmR 517 frew 
29 Hun 529]; McKinley v. Bowe, 97 
Nid, 93) Rogers wv Welt oe aN eae, 
463; Sheldon v. Van Buskirk, 2 N. Y. 
473; Moravec v. Grell, 78 App. Div. 
146, 79 NYS 5338; Hinstein v. Dunn, 
61 App. Div. 195, 70 NYS 520 [aff 171 
N.Y.) 648, 63° NE 1L6)3) Sharpie. 
Lamy, 37 App. Div. 136, 55 NYS 784; 
Alvord v. Haynes, 13 Hun 26; Hoyt 
v. Van Alstyne, 15 Barb. 568; Stew- 
art v. Wells, 6 Barb. 79; Kuhlman v. 
Orser, 12 N. Y. Super. 242; Whitney 
v. Biggs, 92 Misc. 424, 156 NYS 1107; 
Johnson v. Marks, 66 Misc. 1538, 121 
NYS 294; Siersema v. Meyer, 38 Misc. 
358, 77 NYS 901; Coppola v. Gross, 34 
Misc. 807, 68 NYS 942; Fischer v. 
Hetherington, 11 Misc. 575, 32 NYS 
795; Rathowsky v. Dunn, 64 NYS 934; 
Chapman v. Douglas, 15 AbbPrNS 421; 
Wintringham v. Lafoy, 7 Cow. 735. 


N. C.—Tatham v. De Hart, 183 N. 
C. 657, 112 SE 430; Gay v. Mitchell, 


146 N. C. 509, 60 SH 426; Burgin v. 
Buneiny 23) Ne C4538. 

Oh.—Searles v. Abbey, 4 Oh. Dec. 
(Reprint) 48, ClevLRec 64. 


Or.—Sabin v. Chrisman, 90 Or. 83, 
Hip iio eV 6c2 quot, Cycil. 


Pa.—Dixon v. White Sewing Mach. 
Cor, 128 Bal Bev, US Ay S027 berAa sie 
683, 5 LRA 659; Rothermel v. Marr, 
98 Pa. 285; Evans v. Matson, 56 Pa. 
54; Welsh v. Bell, 32 Pa. 112?) ‘Me- 
Michael v. Mason, 13 Pa. 214; Dallam 
v. Fitler, 6 Watts & S. 323; Snyder 
Ws) Berger, 3) Bay Cass S186 AY 733) 


828 [57 C.J.] 


no particular property,®® is lable to the owner of 
the property for the resulting damages, if the owner 
presents his claim in the manner and form prescribed 
by statute;®® and the officer’s lability for such a 
wrongful seizure is not dependent upon his taking 
the property into his actual possession,*® or selling 
The officer is liable for taking property in 
which the execution debtor has no interest, although 
he assumes to levy only on the interest of the exe- 
cution debtor therein;*2 but where property levied 
on belongs to the execution debtor, the sheriff, levy- 
ing execution thereon, is not liable to a third person 
claiming the same, although there is an agreement, 
unknown to the sheriff, between such person and. 
the execution creditor whereby the creditor is es- 
topped to question such person’s ownership of the 


abet 


property." 


Oliver v. Wheeler, 26 Pa. Super. 5; 
Berwald v. Ray, 8 Pa. Super. 365, 43 
WklyNC 217; Bank v. Allen, 1 Del. Co. 
277; Lehr v. Brodbeck, 12 YorkLeg 
Rec 143. 


Philippine.—Arbotante v. Bunjua, 
21 Philippine 530; Behn v. Mitchell, 
7 Philippine 420., 


R. T—Hunt v. Lathrop, 7 R. 1.) 58. 


i Se —-Cholettuv. oblant, <2; Sa. Ci ls, 
56. 


S. D.—Keiffer v. Smith, 16 S. D. 438, 
93 NW 645. 


Tex.—Vickery v. Crawford, 93 Tex. 
273, 55 SW 560, 77 AmSR 891, 49 LRA 
773; Heidenheimer v. Sides, 67 Tex. 
32, 2 SW 87; Lyons v. Reed, 2 ‘Tex. 
Unrep. Cas. 581; Craven v. Buchan- 
DT AC OUVsemAs) mae OM SIVWVil OS Oisy tL Cir, uaV's 
Webb, (Civ. A.) 96 SW 70; Maddox 
vy. Tierney, 3 Tex. A. Civ. Cas. § 396. 


Utah.—Spalding v. Allred, 23 Utah 
354, 64 P 1100. 


Vt.—Lyman v. Holmes, 88 Vt. 431, 
92 A 829. 


Va.—Shearer v. Taylor, 106 Va. 26, 
55 SE 7; Claytor v. Anthony, 6 Rand. 
(27 Va.) 285. 


Wash.—Chezum v. Parker, 19 Wash. 
645, 54 P 22. 


Wis.—Sprague v. Brown, 40 Wis. 
612; Beveridge v. Welch, 7 Wis. 465. 


Eng.—Ackworth v. Kempe, 1 Dougl. 
40, 99 Reprint 30; London, etc, R. 
Co, v..Cable, 80 L. T. Rep. N. S: 119; 
Sanderson y. Baker, W. Bl. 832, 96 
Reprint 490, 3 Wils. C. P. 309, 95 Re- 
print 1072. 


N. S.—Johnson v. Logan, 32 N. S. 
28. 


Ont.—Johnson v. McDonald, 23 U. C. 
; ; Robinson v. Rapelje, 4 U. 
Grant v. McLean, 3 U. 
43. 


“Attachment is essentially an ad- 
versary unilateral proceeding for the 
exclusive benefit of the creditor. In 
attempting it he asserts a strict le- 
gal right. So long as the officer is let 
alone and acts upon his own initiative 
he acts at his peril. If he mistaken- 
ly attaches the property of a third 
person he is a mere trespasser.” Les- 
ter v. Ladrigan, 90 Conn. 570, 573, 98 
A 124, LRAI916F 939. 


Matters relieving officer from lia- 
pility generally see infra §§ 288-299. 


68. Biederman v. Parker, 105 Ark. 
86, 150 SW 397; Meadow v. Wise, 41 
Ark. 285. And see cases supra note 
67. 


Seizure of property specified in writ 
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Property of person of same name as defendant. 
Although two persons or corporations have the same 
name, the sheriff is liable for executing against one 
of them a writ directed against the other.** 


Liability after termination of office. 
sheriff takes the goods of one person under an at- 
tachment against another, recovery may be had 
against him for the trespass after he has gone out 
of office, although his successor sold the goods and 
received the proceeds thereof.*® 

[§ 272] (b) Property Specified in Writ. Where 
a writ issued by a court or judge having jurisdiction 
commands the sheriff to seize certain property spec- 
ified therein, the sheriff incurs no liability by obeying 
such mandate, although the property belongs to a 
person other than the party against whom the writ 


Where a 


issued,*® although some authorities have apparently 


see infra § 272. 


69. Wright v. Shelt, 19 Ind. A. 1, 
48 NE 26; Ordonez v. Calvo, 48 Phil- 
ippine 149, 153 [cit Cyc]. 


[a] Establishment of claim.—Un- 
der a statute providing that an action 
against an officer for a wrongful tak- 
ing, after he has served notice, de- 
scribing the property, on any person 
he may suspect to be the true owner, 
is barred unless such person, within 
a specified time, establishes his claim 
before the justice who issued the 
writ, an officer is not protected unless 
the notice sufficiently describes the 
property. Wright v. Shelt, 19 Ind. A. 
1, 48 NE 26 (holding the description 
insufficient). 


Notice of claim and demand see in- 
fra §§ 278-280. 


70. Englehart v. Sage, 73 Mont. 
139, 235 P 767, 40 ALR 590; Sabin v. 
Chrisman,.90 Or -Séj;-176 P 622. 


[a] Rule applied.—A sheriff, who 
levied execution upon property that 
had passed from defendant named in 
the writ into the hands of his as- 
signee for benefit of creditors, was li- 
able for conversion of such property, 
although he had not removed it, and 
had placed it in the hands of a third 
party, from whom he had taken a re- 


ceipt. Sabin v. Chrisman, 90 Or. 85, 
LHF P6228 
[b] Attachment of debt.—A debt 


due from another to plaintiff is ‘“prop- 
erty” within the meaning of a statute 
relating to the attachment of proper- 
ty, and the act of a sheriff in attach- 
ing such debt to satisfy a claim 
against another than plaintiff consti- 
tuted conversion, although such mon- 
ey was not paid to the sheriff. En- 
glehart v. Sage, 73 Mont. 139, 235 P 
767, 40 ALR 590. 


What constitutes seizure generally 
see supra § 255. 


by tee Bank v. Allen, 1 Del. Co. (Pa.) 


Liability for sale of property not 
penane te to defendant see infra §§ 
-370. 


72. Leonard v. Maginnis, 34 Minn. 
506, 26 NW 733. 


73. Young v. Stone, 
261, 538 NYS 656. 


74. Hallowell, ete., Bank v. How- 
ard, 14 Mass. 181, 183 (“The ignorance 
of the officer does not excuse him; 
for in such a case he is not bound to 
serve the precept upon either, without 
the express direction of the creditor, 
and an indemnifying engagement 
from him’’). 


33 App. Div. 


75. Duke v. Vincent, 29 Iowa 308 
(applying the rule that a wrongdoer 
cannot avoid liability by handing over 
the fruits of his trespass to another). 


76. U.S.—Buck v. Colbath, 3 Wall. 
334, 18 I. ed. 257. 


Ga.—Haslett v. Rogers, 107 Ga. 239, 
33 SE 44; Wallace v. Holly, 13 Ga. 
389, 58 AmD 518, 


Ill.— Boyden v. Frank, 20 Ill. A. 169. 


Mass.—Willard v. Kimball, 10 Allen 
211, 87 AmD 632. 


Nebr.—Philips v. Spotts, 14 Nebr. 
P3957 LON oe es 


N. Y.—Bullis v. Montgomery, 50 N. 
Y. 352; Hastings v. Nagel, 83 Hun 
205, 831 NYS 598; Carpenter v. Lott, 
31 Hun 349; Foster v. Pettibone, 20 
Barb. «350%. King: vy Orser, biieNoenye 
Super. 431; Deutsch v. Reilly, 8 Daly 
132, 57 HowPr 75. 


Eng.—Hallett v. Byrt, Carth. 380, 90 
Reprint 821; Milles v. Davies, 2 
Comyns 590, 92 Reprint 1223. 


_ [a] Reasons for rule.—(1) “There 
is a difference between a replevin and 
other process of law, with respect to 
the officers; for in the first place, 
(viz.) in replevin, they are expressly 
commanded what to take in specie; 
but in writs of execution the words 
are general, (viz.) to levy of the 
goods of the party, and therefore ’tis 
at their peril if they take another 
man’s goods, for in that case an ae- 
tion of trespass will lie.” Hallett v. 
Byrt, Carth. 380, 381, 90 Reprint 821 
(per Holt, C. J.). (2) “Property may 
be seized by an officer of the court 
under a variety of writs, orders, or 
processes of the court. For our pres- 
ent purpose, these may be divided into 
two classes: 1. Those in which the 
process or order of the court describes 
the property to be seized, and which 
contain a direct command to the offi- 
cer to take possession of that par- 
ticular property. Of this class are 
the writ of replevin at common law, 
orders of sequestration in chancery, 
and nearly all the processes of the 
admiralty courts, by which the res is 
brought before it for its action. 2. 
Those in which the officer is directed 
to levy the process upon property of 
one of the parties to the litigation, 
sufficient to satisfy the demand 
against him, without describing any 
specific property to be thus taken. Of 
this class are the writ of attachment, 
or other mesne process, by which 
property is seized before judgment to 
answer to such judgment when ren- 
dered, and the final process of execu- 
tion, elegit, or other writ, by which 
an ordinary judgment is carried into 
effect. It is obvious, on a moment’s 


For later cases, developments and changes in the law see Annotations, same title and section number. 


eae ae 


§§ 272-274] 


refused to recognize such rule,77 and others, while 
recognizing the rule,’® have held it to be inapplica- 
ble where the officer finds the property in the adverse 
possession of a third person who is not in privity 
with defendant on the writ;’® but the sheriff, al- 
though incurring no liability for seizing the goods, 
is liable for refusing to restore them to the owner 
The general rule above stated’ 
does not apply, however, where a writ, such as a writ 


after demand.*° 


of replevin, commands the officer 


specified property from the possession of defendant 
named therein, and in such ease the officer is lable 
if he executes the writ by taking the property from 
a stranger to the writ, who is the bona fide owner 


and in the actual possession.** 


[§ 273] (c) Property Purchased Pendente Lite. 


eonsideration, that the claim of the 
officer executing these writs, to the 
protection of the courts from which 
they issue, stands upon very different 
grounds in the two classes of process 
just described. In the first class he 
has no discretion to use, no judgment 
to exercise, no duty to perform but to 
seize the property described. It fol- 
lows from this, as a rule of law of 
universal application, that if the court 
issuing the process had jurisdiction 
in the case before it to issue that 
process, and it was a valid process 
when placed in the officer’s hands, and 
that, in the execution of such process, 
he kept himself strictly within the 
mandatory clause of the process, then 
such writ or process is a complete 
protection to him, not only in the 
court which issued it, but in all oth- 
er courts.” Buck v. Colbath, 3 Wall. 
(U. S.) 334, 342, 18 L. ed. 257. 


77. Rhodes v. Patterson, 3 Cal. 469, 
470 (“Nor can I conceive upon what 
sound principle a party should be de- 
nied the right . . of recovery 
against any one, whether a sheriff or 
not, unless it be held by legal process 
against himself’’). 


78. State v. Hailey, 71 Mo. A. 200. 
But see Dowell v. Taylor, 2 Mo. A. 
329, 333 (where the court said: “Was 
it supposed that when A sues B in 
replevin, for a specific chattel, the of- 
ficer may, with impunity, seize and 
deliver to A, in defiance of all claims 
and protests, the property of C, which 
may happen to be in B’s keeping? If 
such were the law, no personal prop- 
erty would be secure against legal- 
ized robbery. The despoilers need 
only commence a replevin suit, in due 
form, against some third party hav- 
ing no title, in order to obtain a com- 

ulsory delivery to himself of his vic- 

im’s goods”). 


79. State v. Hailey, 71 Mo. A. 200. 


80. Carpenter v. Lott, 31 Hun (N. 
Y.) 349. 


[a] In Washington, under Rem- 
ington & B. Code §§ 709, 711, 716, an 
action for conversion is maintainable 
against an officer seizing property un- 
der the claim and delivery statute in 
an action in which claimant had not 
been made a party when his action 
was commenced and refusing to sur- 
render the property upon demand and 
which is provided by the statutes. 
Nasser v. Gaston, 70 Wash. 685, 127 
P 470. 


81. See supra text and note 76. 


82. U. S—McDowell v. McCormick, 
90 Fed. 393. 

Mass.—Billings 
Ma'ss. 570. 

Mich.—Sexton vy. McDowd, 38 Mich. 
148. 


v. 'Bhomas, 114 
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sion.’4 


to, take certain 


[57 C.J.] 829 


One who, during the pendency of an action of re- 
plevin** and with notice thereof, purchases the prop- 
erty from defendant, does so at his peril, and must 
abide the result of the action, and the sheriff incurs 
no liabihty by taking the property from his posses- 


[§ 274] (d) Property Fraudulently Conveyed.*® 
In an action against a sheriff for seizing property 
of one person under process against another he may 
show that the property was conveyed to the claim- 
ant by the debtor in fraud of creditors,?* provided 
he makes the necessary showing that he represents 
a creditor of the seller entitled to attack the validity 
of the transfer,*’ and this is true notwithstanding a 


subsequent affirmance of the sale by the creditor, 


N. Y.—Manning v. Keenan, 73 N. Y. 
45 [aff 9 Hun 686]; Otis v. Williams, 
70 N. Y. 208; Bullis v. Montgomery, 
50 N. Y. 352; Albany Belting, etc., Co. 
v. Grell, 67 App. Div. 81, 73 NYS 580; 
Hastings v. Nagle, 83 Hun 205, 31 


NYS 598; Stimpson v. Reynolds, 14 
Barb.) 5067s Kine “Ww. JOrser. 11) Ni Y. 
Super. 431; Deutsch v. Reilly, 8 Daly 


132, 57 HowPr 75. Contra, Shipman 
v. Clark, 4 Den. 446, 47 AmD 264. 


Tex.—Vickery v. Crawford, 93 Tex. 
373, 55 SW 560, 77 AmSR 891, 49 LRA 
Wisi. Iuands ver Klein V2 ts Texan Ove wl. 
8, 50 SW 6388. See Lackey v. Camp- 
bell, (Tex. Civ. A.) 54 SW 46 (a writ 
commanding a sheriff to seize certain 
property and deliver it to a third per- 
son, although fair and valid on its 
face and issued by a court of com- 
petent jurisdiction, merely relieves 
the sheriff from exemplary damages, 
in the absence of irregularity in his 
action as officer, and does not relieve 
him from actual damages where the 
property is owned by and in the pos- 
session of a person not a party to the 
proceedings). 


[a] Sheriff is liable when he takes 
the property from a defendant’s wife 
who has it in possession under claim 
of independent title. Otis v. Wil- 
liams, 70 N. Y. 208. 


Possession of property as affecting 
renee S generally see infra §§ 278- 
280. 


83. Replevin generally see Replev- 
in 54 C. J. p 404. 


84. Swantz v. Pillow, 50 Ark. 300, 
7 SW 167, 7 AmSR 98. 


85. Generally see Fraudulent Con- 
veyances 27 C. J. p 395. 


86. Ala.—Hartshorn y. Williams, 
31 Ala. 149; Houseman v. Stewart, 28 
Ala. 684. 


Cal.—Norcross v. Nunan, 61 Cal. 
640; Harris v. Burns, 51 Cal. 528; Ell- 
sasser v. Hunter, 26 Cal. 279. 


Ill.—Pease v. Anderson, 44 Ill. 218; 
Tuttle v. Hemenway, 92 Ill. A. 33. 


Kan.—Simpson v. Vose, 31 Kan. 227, 
im etal 


Mass.—Leggett v. Baker, 13 Allen 
470; Quincy v. Hall, 1 Pick. 367, 11 
AmD 198. 


Mich.—Pieérce v. Hill, 35 Mich, 194, 
24 AmR 541. 


Mo.—State v. McBride, 81 Mo. 349. 
Mont.—Gallick v. Bordeaux, 22 
Mont. 470, 56 P 961. 


Nebr.—Sonnenschein v. Bartels, 37 
Nebr. 592, 56 NW 210. 


N. H.—Walker v. Lovell, 28 N. H. 
138, 61 AmD 605. 


without the officer’s consent;§® but if he fails to 


N. Y.—Hart v. Clarke, 194 N. Y. 403, 
87 NE 808; Hess v. Hess, 117 N. Y. 
306, 22 NE 955; Mechanics’, etc., 
Bank v. Dakin, 51 N. Y. 519 [rev 50 
Barb. 587, 33 HowPr 316]; Rogers v. 
Weir, 34 N. Y. 463; Rinchey v. 
Stryker, 28 N. Y. 45, 84 AmD 324, 26 
FLOW Yr) 7:53.30) ON, OY id 4 Ope rol deve 
Stryker, 27 N. Y. 596; Carr v. Van 
Hoesen, 26 Hun 316; Thayer v. Wil- 
let, 18 N. Y. Super. 344, 9 AbbPr 325; 
ree v. Gross, 31 Mise. 750, 63 NYS 


Pa.—Evans vy. Matson, 56 Pa. 54. 


Tex.—Jones v. Hess, (Civ. A.) 48 
SW 46; Reynolds v. Weinman, (Civ. 
A.) 33 SW 302. 


Utah.—Munns v. Loveland, 15 Utah 
250, 49 P 743. 


Wis.—Tom O. Mason Co. v. Poust, 
200 Wis, 11, 227 NW 392; Williams v. 
Morgan, 50 Wis. 548, 7 NW 341. 


87. U. S.—Carson v. Hawley, 122 
Fed. 55, 58 CCA 237. 


Ark.—Townsly-Myrick Dry Goods 
Co. v. Fuller, 58 Ark. 181, 24 SW 108, 
41 AmSR 97, 


agp Biisanses v. Hunter, 26 Cal. 


Ill.—Pease v. Anderson, 44 Ill. 218. 


Mrinn.—Hines v. Chambers, 29 Minn. 
7, 11 NW 129. 


Nev.—Keys v. Grannis, 3 Nev. 548. 


N. H.—Walker v. Lovell, 28 N. H. 
138, 61 AmD 605. 


N. Y.—Rinchey v. Stryker, 28 N. 
Y¥. 45, 84 AmD 324, 26 HowPr 75, 31 
net: 140) “Halll v..Stryiserg 20 UNG ove 


Pa.—Helfrich v. Stem, 17 Pa. 143. 
gene cE oinr eon v. Smith, 3 Head 


And see cases supra note 86; 
fra note 88 et seq. 


88. Carson v. Hawley, 122 Fed. 55, 
58 CCA 2387. 


[a] Thus, where the fraudulent 
character of the sale of personal 
property found in the possession of 
the vendee makes a seizure of it by 
the sheriff under a writ of attach- 
ment against the vendor rightful, no 
subsequent affirmance of the sale, 
without the consent of the sheriff, by 
the attaching creditor, or his repre- 
sentative, the trustee in bankruptcy 
of the vendor can make the sheriff’s 
seizure wrongful, or estop him from 
defending an action for conversion on 
account of it, on the groun’d that the 
sale was fraudulent and _ invalid. 
Carson v. Hawley, 122 Fed. 55, 58 CCA 
237. 


in- 
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make such showing,*® or, for any reason, is not in 
a position to attack the transfer,®® he is hable. So 
it has been held that a sheriff who, under a warrant 
from the insolvent court commanding him to take 
the property of the insolvent, seizes property con- 
veyed by the insolvent prior to his insolveney, can- 
not justify the seizure on the ground that the con- 
veyance was in fraud of creditors.°t It has hke- 
wise been held that a sheriff who wrongfully seizes 
goods in execution outside of his district cannot 
question the right of the person from whose pos- 
session the property is taken, by setting up that such 
person received the property under an agreement 
fraudulent against creditors.°? 


[§ 275] (e) Seizure of Common Property under 
Process against Cotenant.°? In the absence of stat- 
ute an officer under process against one of several 
cotenants may, without liability, seize and take into 
his exclusive possession the common property under 
a levy on defendant’s interest therein;®* but if he 
assumes to levy on the whole property his act is 
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wrongful as against the cotenant not named in the 
process, and he is liable therefor.°*® 


[§ 276] (f£) Seizure of Partnership Property un- 
der Process against One Partner.?® An officer who 
levies on and sells partnership property as the 
property of one of the partners is guilty of a tres- 
pass.27 On the other hand, it has been held that a 
partner cannot recover against a sheriff for levying 
upon the firm property on an execution against his 
copartner.®’ So it has been held that an officer is 
not liable merely because he takes into his posses- 
sion partnership property on a writ directed against 
one of the partners only.®® 


[§ 277] (g) Seizure of Wife’s Property under 
Process against Husband.' <A sheriff or constable 
is liable for the resulting damage where he levies 
on the separate property of a married woman un- 
der process against her husband,? and a hke rule 
obtains where the officer levies an attachment on 
property owned by the debtor’s Indian wife, resid- 


89. Ark.—Townsly-Myrick Dry 
Goods Co. v. Fuller, 58 Ark. 181, 24 
Sw 108, 41 AmSR 97. 


Cal.—Darville v. Mayhall, 128 Cal. 
617, 61 P 276; Bickerstaff v. Doub, 19 
Cal. 109, 79 AmD 204. 


Kan.—Mills v. Talbott, 68 Kan. 14, 
64 P 964; Simpson v. Vose, 31 Kan. 
iehema ee COL, 


Mass.—Bond v. Endicott, 149 Mass. 
.282, 21 NE 361; Damon v. Bryant, 2 
Pick. 411. 


Mich.—Trowbridge v. Bullard, 81 
Mich. 451, 45 NW 1012. 


Mont.—Ferrat v. Adamson, 53 
Mont. 172, 163 P 112; Ford v. McMas- 
ter, 6 Mont. 240, 11 P 669. 


N. H.—Sanford Mfg. Co. v. Wiggin, 
14 N. H. 441, 40 AmD 198. 


N. Y.—Rinchey v. Stryker, 28 N. 
Y. 45, 84 AmD 324, 26 HowPr 75, 31 
N. Y. 140. 


Wis.—Bogert v. Phelps, 14 Wis. 88. 


“Of course the officer must first 
prove the existence of the debt for 
which the attachment was issued, 
when such debt has not been es- 
tablished by a judgment against the 
debtor.” Trowbridge v. Bullard, 81 
Mich. 451, 457, 45 NW 1012. _ 


[a] After discharge of attachment 
proceedings an officer cannot defend 
his seizure and possession of goods 
under the attachment on the ground 
that they were fraudulently conveyed 
by the attachment defendant to the 
claimant. Simpson v. Vose, 31 Kan. 
Qohek e601: 


Showing necessary where property 
claimed by third person generally see 
infra § 539. 


90. Simpson v. Vose, 81 Kan. 227, 
1 P 601; Sanders v. Chandler, 26 
Minn. 273, 3 NW 351; Barley v. Tip- 
ton, 29 Mo. 206. 


[a] Conveyance by one of two de- 
fendants.—Where a judgment was 
rendered against A and B, and, A 
having died, an execution was issued 
and levied on certain property as the 
property of B, and the constable sold 
the same, and it appeared that previ- 
ous to the issuing of the execution A 
had sold and conveyed said property 
to C, it was held ina suit by C against 
the constable to recover damages for 
a wrongful levy, in which suit it was 


assumed that A had title to the prop- 
erty at the time of his transfer to C, 
that defendant was not in a position 
to make out a defense by showing 
that A had transferred the property 
to C with a view to hinder and de- 
fraud his creditors. Barley v. Tip- 
ton, 29 Mo. 206. 


[b] In action for seizure and sale 
of crop under an execution against 
plaintiff's husband, it appeared that 
the crop was grown on land con- 
veyed to plaintiff several years before 
the debt sought to be enforced ac- 
crued, and managed and controlled 
by plaintiff for her own use and bene- 
fit, and there was no evidence that 
the husband was in possession of the 
wheat, or that he managed the land 
or received the proceeds thereof, and 
it was held that defendant could not 
show that the husband had trans- 
ferred the land to plaintiff in fraud 
of his creditors. Sanders v. Chandler, 
26 Minn. 273, 3 NW 351. 


91. La Page v. Hill, 87 Me. 158, 
32 A 801; 
92. Cookiv: Jarvis,4 Usc, @. BO: 


S: (Ont.) 250. 


93. Cotenancy generally see Joint 
Tenancy, 33 C.J. p .900;° Tenancy in 
Common [38 Cye 1]. 


94. Conolley v. Power, 70 Cal.. A, 
70, 282 P 744; Pettingill v. Bartlett, 1 
N. H. 87; Beezley v. Crossen, 16 Or. 
72, 17 P 577; Spalding v. Allred, 23 
Utah 354, 64 P 1100. 


95. Conolley v. Power, 70 Cal. A. 
70, 2832 P 744; James v. Graham, (S. 
C.) 78 SE 82; Spalding v. Allred, 23 
Utah 354, 64 P 1100. 


[a] Tllustrations.—(1) Where les- 
sor and lessees owned natural in- 
crease in live stock “at termination 
of lease’ as tenants in common, a 
sheriff, while not guilty of conversion 
of lessor’s share by taking possession 
thereof under writ of attachment in 
suit by lessees’ creditor, had no au- 
thority to make partition of the prop- 
erty, and should have sold merely the 
undivided interest of the lessees 
therein. Conolley v. Power, 70 Cal. 
A. 70, 232 P 744. (2) Under a writ of 
assistance in an action to foreclose 
a mortgage by a tenant in common, 
the sheriff could only place the pur- 
chaser in possession jointly with 
other tenants, but could not eject the 
other tenants, and, where he did so, 


he was liable as a trespasser. James 


v. Graham, (S. C.) 78 SE 82. 


96. Generally see Partnership 47 
CRIED PELE 
97. Ala.—Myles v. A. D. Davis 


Packing Co., 17 Ala. A. 85, 81 S 863. 


Ga.—Jolley v. Hardeman, 111 Ga. 
749, 36 SE 952. 
Ind.—Ferguson v. Day, 6 Ind. A. 


138, 33 NE 213. 


e epineis tige v. Black, 22. Kan. 


Me.—Moore v. Pennell, 52 Me. 162, 
83 AmD 500. 


N. Y.—Michalover v. Moses, 19 App. 
Div. 343, 46 NYS 456. 


Pa.—Bogue v. Steel, 1 Phila. 90. 


Eng.—Fraser v. Kershaw, 69 Re- 
print 878. 


See also Cropper v. Coburn, 6 F. 
Cas. No. 3,416, 2 Curt. 465 (where a 
sheriff, on a writ against one part- 
ner, attached and took possession of 
property of the firm in which such 
partner had no equitable interest). 


Attachment of partnership prop- 
erty under writ directed to individual 
partner see Partnership § 512. 


Execution on partnership property 
under wiit directed to individual par- 
ties see Partnership § 563. 


98. Hughes v. Boring, 16 Cal. 81. 


$9. Smith v. Orser, 43 Barb. (N. 
Yost [att 425 NGO 91 82 1 eReedmns 
Shepardson, 2 Vt. 120, 19 AmD 697. 


1. Separate estate of married 
woman generally see Husband and 
Wife §§ 424-663%, 

2. Cal.—Richey v. Haley, 138 Cal. 
441, 71 P 499. 


La.—Atkinson y. Atkinson, 15 La. 
Ann. 491; Mock yv. Kennedy, 14 La. 
Ann. 32. 


Nebr.—Gilbert v. Rothe, 106 Nebr. 
549, 184 NW 119. 


N. Y.—Edwards v. Woods, 131 N. Y. 
350, 30 NE 237; Alvord v. Haynes, 13 
Hun 26 


Okl.—Sale v. Shipp, 58 Okl. 598, 160 
P 502. 


Pa.—Freeman v. Apple, 99 Pa. 261. 


R. I.—Von Storch v. Winslow, 13 
R. I. 23, 43 AmR 10. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing on a reservation.* 


[§ 278] (h) Possession of Property at Time of 
Seizure; Notice and Demand—aa. Property in Pos- 
Where property is 
in the possession of defendant in a writ as apparent 
owner,* and the sheriff at the time of the levy has 
no actual knowledge or reason to suppose that an- 
other person is the true owner,® an action cannot be 
maintained against the sheriff for seizing such prop- 
erty until he has received notice of the true owner- 


session of Defendant in Writ. 


ship,® and has refused to restore 


3. McKnight v. U. S., 130 Fed. 659, 
65 CCA 87. 


[a] Seizing cattle of Indian wife. 
—A sheriff is liable for levying an at- 
tachment against a man on cattle 
owned by his Indian wife residing on 
a reservation, which cattle she could 
not lawfully ‘dispose of, except with 
the consent of the Indian agent, and 
which, as required by law, bore the 
brand of the Indian department, as 
well as her own brand, which was 
different from that of her husband; 
and it is immaterial that they were 
in the possession of the husband, or 
with cattle owned by him—the brands 
being sufficient to put him on inquiry 
as to the ownership. McKnight v. U. 
S., 130 Fed. 659, 65 CCA 37. 


4 Ala.—Stephens v. Head, 119 Ala. 
511, 24 S. 738. 


Cal.—George H. Fuller Desk Co. v. 
McDade, 113 Cal. 360, 45 P 694; Kil- 
ley v. Scannell, 12. Cal. 73; Daumiel 
v. Gorham, 6 Cal. 43; Henriques v. 
Cottonwood Bank, 97 Cal. A. 725, 276 
P 134. 


Ga.—Hoyt v. Smith, 20 Ga. A. 595, 
93 SH 224. 


Ky.—Armstrong v. Bell, 102 Ky. 
149. 42 SW 1131, 19 Kyl 1156. 


La.—McDonald v. Lewis, 4 La. Ann. 
201. 


Mass.—Willard v. Kimball, 
len 211, 87 AmD 632. 


N. D.—Mariner v. Wasser, 17 N. D. 
361, 117 NW 348, 138 AmSR 714. 


[a] Possession of  vendor.—Al- 
though, as between the parties to a 
sale, title passed, a deputy sheriff, 
who afterwards attached the prop- 
erty on a writ against the seller, 
would not be liable for conversion, 
;unless there was actual or construc- 
tive delivery thereof. Carroll v. 
Haskins, 212 Mass. 593, 99 NE 477. 


Confusion of goods see infra § 281. 


5. Ala.—Stephens v. Head, 119 Ala. 
511, 24 S 738. 


Cal.—George H. Fuller Desk Co. v. 
McDade, 113 Cal. 360, 45 P 694; Dau- 
miel v. Gorham, 6 Cal. 43; Henriques 
v. Cottonwood Bank, 97 Cal. A. 725, 
276 P 134. 


Ga.—Hoyt v. Smith, 20 Ga. A. 595, 
SH 224. 


Ky.—Armstrong v. Bell, 102 Ky. 
149, 42. Swe 1131, 19 Ky 1156. 


Minn.—Barry v. McGrade, 14 Minn. 
163; Dodge v. Chandler, 9 Minn. 97; 
Vose v. Stickney, 8 Minn, 75. 


N. D.—Mariner v. Wasser, 17 N. D. 
361, 117 NW 348, 138 AmSR 714. 


6. George H. Fuller Desk Co. v. 
McDade, 113 Cal. 360, 45 P 694 [dis- 
appr Wellman v. English, 38 Cal. 583; 
Boulware v. Craddock, 30 Cal. 190]; 
Daumiel v. Gorham, 6 Cal. 43; Henri- 
ques v. Cottonwood Bank, 97 Cal. A. 
725, 276 P 184; Vose v. Stickney, 8 
Minn. 75; Mariner v. Wasser, 17 N. 
D: 361, 117 NW 343, 1388 AmSR 714. 
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the true owner upon demand;* but where the officer 


son.? 


the property to 


And see cases infra this note. 


[a] Statutory provisions.—(1) In 
California, under Code Civ. Proc. § 
689, a levying officer is not liable for 
taking or keeping the property un- 
less he has written notice of a third 
person’s claim, anid the statute is held 
to apply to cases where the property 
is in possession of the debtor. Hen- 
riques v. Cottonwood Bank, 97 Cal. A 
725, 276 BP 134. (2) Property in pos- 
session of stranger to writ see infra 
§ 279. (3) Under an Iowa statute the 
levying officer is not protected from 
liability unless he receives notice 
from the true owner that the property 
belongs to him. Gray v. Carroll, 144 
Iowa 68, 120 NW 1035; Frazier v. 
Hill, 123 Lowa 116, 98 NW 569; Brad- 
ley v. Miller, 100 Iowa 169, 69 NW 
426; Whitney v. Gammon, (Iowa) 67 
NW 405; Cheadle v. Guittar, 68 Iowa 
680, 28 NW 14. (4) Such statute does 
not violate the due process of law 
provision of the constitution. Chea- 
dle v. Guittar, 68 Iowa 680, 28 NW 
14 [dist Foule v. Mann, 53 Iowa 42, 3 
NW 814 (involving a different stat- 
ute)]. (5) A Minnesota statute re- 
quiring notice has been held merely 
declaratory of the common law, ex- 
cept as to the sufficiency of the no- 
tice (see infra § 280). Barry v. Mc- 
Grade, 14 Minn. 163; Dodge v. Chand- 
ler, 9 Minn. 97. (6) A later statute 
providing for an affidavit of claim by 
the owner was held applicable to a 
case where, at the time of the levy, 
the property was in possession of de- 
fendant in the writ under such cir- 
cumstances as to create a prima fa- 
cie presumption of his ownership. 
Barry v. McGrade, supra. (7) Such 
statute has been held not retroac- 
tive. Edson v. Newell, 14 Minn. 228. 
(8) In New York a person cannot 
maintain an action against an officer 
for property seized under replevin di- 
rected against a third person, without 
having previously filed an affidavit 
with the officer asserting his claim, 
as required by statute. Fitzpatrick 
vy. Krause, 27 Misc. 792, 58 NYS 283. 
(9) But the statute applies only when 
the property was taken from the pos- 
session of defendant by the officer, in 
the proper discharge of his duty. 
King v. Orser, 11 N. Y. Super. 431. 
(10) If the taking was not authorized 
by the process under which the officer 
acted no affidavit is necessary. HEin- 
stein v. Dunn, 61 App. Div. 195, 70 
NYS 520 [aff 171 N. Y. 648 mem, 63 
NE 1116 mem]. 


7. Cal.—George H. Fuller Desk 
Co. v. McDade, 113 Cal. 360, 45 P 694 
[disappr Wellman v. English, 38 Cal. 
583; Boulware v. Craddock, 30 Cal. 
190]; Killey v. Scannell, 12, Cal. 73; 
Adams v. Gorham, 6 Cal. 68; Daumiel 
v. Gorham, 6 Cal. 43. 


Colo.—Stone vy. O’Brien, 7 Colo. 458, 
4P 792. 


Ky.—Armstrong v. Bell, 102 Ky. 
149, 42 SW 1131, 19 Ky 1156. 
Minn.—Vose v. Stickney, 8 Minn. 


75. 


levies on goods in the possession of defendant in the 
writ, with notice that they belong to a third person, 
he is liable to the owner for the trespass.® 


[§ 279] bb. Property in Possession of Third Per- 
Where the property is in the possession of a 
person other than defendant in the writ, the general 
rule is that the sheriff acts at his peril in seizing 
it,t° and if defendant is not the true owner, the 
seizure is wrongful in the first instance, and no 
demand or notice is essential to fix the lability of 


N. D.—Mariner v. Wasser, 17 N. 
D. 361, 117 NW 343, 138 AmSR 714. 


Demand where goods intermingled 
see infra § 281. 


Form and requisites of notice or 
demand see infra § 280. 


8. Waldrop v. Almand, 94 Ga. 623, 
19) SH, 9945" Yoekey v. Smith, 138i) oie 
564, 54 NE 1048, 72 AmSR 286 [aff 81 
Til, A, 556]; ~Armstronge v. Bell, 102 
Ky. 149, 42-SW 1131, 19 Ky 1156; 
Bouzenos v. Bauer, 158 NYS 816. 


[a] Circumstances indicating pos- 
session as mere hbailee.—Where the 
occupation of defendant and the cir- 
cumstances of his possession are such 
as to indicate that he holds the prop- 
erty as a mere bailee, the sheriff may 
be liable for seizing the same if it 
really belongs to another. Yockey v. 
Smith, 181 Ill. 564, 54 NE 1048, 72 Am: 
SR 286 [aff 81 ll. A. 556] (where a 
sheriff was held liable for seizing 
grain in a warehouse under an exe- 
cution against the warehouseman); 
Moore v. Hillabran’d, 16 AbbNCas (N. 
Y.) +477 (where a sheriff was held 
liable to a consignor of goods for 
levying on the proceeds of the goods 
in the hands of the factor to whom 
they were consigned under process 
against the latter). 


9. Property specified in writ see 
supra § 272 

10. U. S.—Marks v. onees 18a Wi 
S, 562, 24 SCt 724, 45 LL. ed. 1002. 

Ala.—Lyon v. Goree, 15 Ala. 360. 


Ga.—Wallace v. Holly, 13 Ga. 389, 
58 AmD 578. 


Ill.—Gauche v. Maly or 27 Til. 134. 


La.—James v. Thompson, 12 La. 
Ann. 174. 


erm ast v. Swift, 127 Mass. 
a ee aE AW ce v. McDowd, 38 Mich. 

8. 

Miss.—Yarbrough v. Harper, 25 
Miss. 112. 

N. Y.—Otis v. Williams, 70° N. - 


2083 (Smith! ya Holt, 3% App. Div. 24% 
55 NYS 731; Stimpson v. Reynolds, 14 
Barb. 506. 


Pa.—Moseby v. Fleck, 242 Pa. 154, 
88 A 940; Rogers v. Fales, 5 Pa. 154; 
Srodes v. Caven, 3 Watts 258. 


S. C—Cholett vy. Hart, 2S) Gy 
156. 


Tex.—Sabine Motor Co. v. W. C. 
English Auto Co., (Commn. A.) 291 
SW 1088 [rev on other grounds (Civ. 
A.) 283 SW 224]; Lackey v. Camp- 
bell, (Civ. A.) 54 SW 46. 


Va.—Clayton v. Anthony, 
(23 Va.) 285. 


Wash.—Interior Warehouse Co. vy. 
Hays, 91 Wash. 507, 158 P 99. 


Ont.—Cook v. Jarvis, 4 U. C. Q. B. 
(Os Sy 20h 


And see cases infra note 11. 
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the sheriff or support an action against him,'? unless 
the statute se requires;!? but an officer is not lia- 
ble as a trespasser for making the levy if the prop- 
erty really belongs to defendant.t® 


[§ 280] cc. Form and Requisites, and Mode of 
Service, of Notice or Demand. Where notice or de- 
mand is required to render the officer liable,** the 
form and contents of such notice or demand must 
comply with the statute in order to charge the of- 
ficer.1° Thus, if the statute requires written no- 
tice,+® the officer is not liable unless the statute is 
complied with,!7? and it has been held that the of- 
ficer must in some manner receive the original no- 
tice,'® and that it is not sufficient to read the notice 
to him?® and deliver to him a copy thereof.*° So 
a notice which fails to state the source of claimant’s 
interest or the consideration paid, as required by 
statute, is insufficient to charge the officer.2t A 
demand upon a special bailiff in custody of the prop- 
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levying officer of the affidavit and notice of claim 
prescribed by statute is a sufficient demand.** So 
it has been held that where, at the time of the levy, 
a third person was owner of and entitled to imme- 
diate possession of the property, and so notified the 
officer in writing, identifying it and forbidding the 
sale, such notice was equivalent to a demand for 
return of the property.24 The manner of receiving 
the notice is immaterial; it is enough that the of- 
ficer actually receives it.?° | 


Necessity of second notice. Where the owner of 
property taken on execution against a third person 
asserts his claim before the sheriff, who notifies the 
execution plaintiff of such claim, and the latter gives 
an indemnity bond in which he admits knowledge of 
the claim, the owner is not required, as against the 
sheriff or executive plaintiff, to assert his claim 
again by forbidding the sale.?°® 


erty has been held sufficient.?? 


11. U. S.—Norris v. McCanna, 29 
Fed. 757. 


Ala.—Williams v. McKissack, 117 
Ala, 441, 22 S' 489. 


Cal.—Black v. Clasby, 97 Cal. 482, 
32 P 564; Moore v. Murdock, 26 Cal. 
514. 


Colo.—Beaman v. Stewart, 34 Colo. 
356, 88 P 629; Smith v. Jensen, 13 
Colo. 213, 22 P 434; Stone v. O’Brien, 
Ta OOS), a eM S ee 


Conn.—Pond vy. Skidmore, 40 Conn. 
213. 


Ill.—Greenberg v. Stevens, 212 Ill. 
606, 72 NE 722 [aff 114 Ill. A. 483]. 


Mass.—Koski v. Haskins, 236 Mass. 
846, 128 NE 427; Woodbury v. Long, 
8 Pick. 548, 19 AmD 345. 


Minn.—Granning v. Swenson, 49 
Minn. 381, 52 NW 30; Leonard v. 
Maginnis, 34 Minn. 506, 26 NW 733; 
Bailey v. Chandler, 27 Minn. 174, 6 
NW 480; Jones v. Town, 26 Minn. 172, 
2 NW 473; Moulton v. Thompson, 26 
Minn. 120, 1 NW 836; Dodge v. Chand- 
ler, 9 Minn. 97. 


Mont.—Stevens v. Curran, 28 Mont, 
366) 72° e753. 


N. Y.—Kluender v. Lynch, 2 Abb. 
Dec. 538. 
N. D.—Aber v. Twichell, 17 N. D. 


229, 116 NW 95. 


Vt.—Lyman vy. Holmes, 88 Vt. 431, 
92 A 829. 


[a] Tllustration.—Where plaintiff 
suffered a pair of his oxen to be at- 
tached with the cattle of a stranger, 
on a writ against the stranger, with- 
out giving the officer notice of his 
title, and acted as keeper under him, 
and, after the lien by attachment had 
terminated, and the oxen had been 
separated from the other cattle, the 
officer seized them on* execution 
against the stranger, plaintiff might 
maintain trespass against the officer 
without a previous demand. Stick- 
ney v. Davis, 16 Pick. (Mass.) 19. 


[b] Property in possession of exe- 
cution debtor as agent of owner is 
in the legal possession of the owner 
within the rule stated in the text. 
Masten v. Webb, 24 Hun (N. Y.) 90 
[rev 60 HowPr 302]. 


[c] Property in custodia legis.— 
An officer attaching and removing 
property which has already been at- 
tached and locked up by the first at- 
taching officer is liable to an action 


The service on the 


therefor without demand. Pond v. 
Skidmore, 40 Conn. 213. 
[d] Im California (1) it was 


formerly held that a sheriff who un- 
der a writ of attachment or execu- 
tion seized the goods of another 
which, at the time of seizure, were 
in the custody either of the owner or 
of a person other than defendant in 
the writ, was a trespasser ab initio, 
and no previous demand was neces- 
sary to authorize a recovery there- 
for. Black v. Clasby, 97 Cal. 482, 32 
P 564; Moore v. Murdock, 26 Cal. 
(2) And it would seem that this 
rule is applicable under Code Civ. 
Proc. § 689, as amended in 1891, ab- 
solving a levying officer from liability 
unless he had written notice of the 
third person’s claim, such provision 
being held to apply only where the 
property is taken from the posses- 
sion of the debtor. Henriques v. Cot- 
tonwood Bank, 97 Cal. A, 725, 276 P 
134. 


12. Aber v. Twichell, 17 N. D. 229, 
116 NW 95; Mariner v. Wasser, 17 
N. D. 361, 117 NW 343, 138 AmSR 
714 (both holding that Rev. Codes 
[1905] § 6954, providing that when 
property of a third person is taken 
under a writ of attachment the sher- 
iff is not liable for damages for so 
doing unless such third person noti- 
fies him by a verified claim of such 
ownership is not applicable where the 
property is taken from the actual 
possession of such third person). 


[a] In Louisiana (1) under Act 
(1882) No. 37 providing that on a 
third person making affidavit of own- 
ership of property seized by a sher- 
iff or constable under a writ, the of- 
ficer shall not be required to proceed 
further without an indemnity bond 
from the creditor, claimant has a 
right of action against the officer if 
the seizure is wrongful, unless claim- 
ant, after being requested to furnish 
the affidavit, and given a reasonable 
time in which to do so, fails to 
furnish it, and thereby deprives the 
officer of the opportunity to protect 
himself by an indemnity bond. Con- 
nell _v. David Bernhardt Paint Co., 
163 /la..*586,- 112 S 4965 fafiy6 Wa. An 
862]. (2) But claimant is; not ob- 
liged to volunteer the affidavit. Con- 
nell v. David Bernhardt Paint Co., 
Supra; Macias v. Sheriff, 41 La. Ann. 
300, 6 S 5388. (38) On the other hand, 
claimant cannot stan’ by and permit 
the property to be seized without ob- 
jection on his part. Connell v. David 


[§ 281] (i) Confusion of Goods.?* Where goods 


Bernhardt Paint Co., supra; Macias 


v. Sheriff, supra. 


13. Hutcheson v. Ross, 
ky.) 2s “Kise ht® 'v.. 
Me. 158° 


[a] Where debtor held legal rec- 
ord title to real estate but had given 
bond to convey it to another person 
who was in possession, the officer did 
not become liable as a trespasser by 
levying on such property. Knight 
v. Mayberry, 48 Me. 158. 


1 niet 
Mayberry, 48 


14. See supra § 278. 
15. Loanes v. Gast, 216 Mass. 197, 
163 NE 473; Kroll v. Moritz, 112 


Minn. 270, 127 NW 1120 (notice held 
sufficient). 


[a] Notice by mortgagee, served 
on a constable, containing only a 
bare statement of the amount due on 
the mortgagee’s debt, was not a suffi- 
cient compliance with Rev. L. ec 167 
§ 70, providing that such notice shall 
state a just and true account of the 
debt. Loanes v. Gast, 216 Mass. 197, 
103 NE 473. 


16. See statutory provisions. 


17. Barry v. McGrade, 14 Minn. 
163; Dodge v. Chandler, 9 Minn. 97. 


18. Frazier v. Hill, 123 Iowa 116, 
98 NW 569. 


19. Frazier v. Hill, supra; Gray v. 
Parker, 49 Iowa 624, 53 Iowa 505, 5 
NW 697. 


20. Frazier v. Hill, 123 Iowa 116, 
98 NW 569. 


21. Gray? ve Carroll, 144 Iowa 68, 
120 NW 1035; Bradley v. Miller, 100 
Iowa 169, 69 NW 426. 


22. Armstrong v. Bell, 102 Ky. 149, 
42 SW 1131, 19 KyL 1156. 


gy Manning v. Keenan, 73 N. Y. 


24. Ford Garage Co. v. Brown, 198 
App. Div. 467, 191 NYS 539. 


25. Frazier v. Hill, 123 Iowa 116, 
98 NW 569;. Murray v. Thiessen, 114 
Iowa 657, 87 NW 672; Peterman v. 
Jones, 94 Iowa 591, 63 NW 388; Turn- 
ve v. Younker, 76 Iowa 258, 41 NW 


Ber es Anthony v. Bartholow, 69 Mo. 
27. Generally see Confusion of 


Goods 12 C. J. p 490. 


Intermingling of exempt and non- 
exempt property see supra § 263. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 281-283] 


of a third person are mixed with goods of the debtor 
so that they cannot be distinguished,?’ the levying 
officer may seize the whole,?® and will not be liable 
to the third person until he has received notice and 
demand from him and has refused such demand,?° 
where the confusion of goods is due to the act of the 
third person,*! and he makes no attempt to point 
out or have set aside his own goods on being afforded 
an opportunity to do so;*2 but the officer has been 
held liable where the intermingling was not due to 
any act of the third person done with fraudulent 
intent, and he did nothing to induce the officer to 
levy on the goods,** and a demand is not necessary 
where the goods of the third person could readily be 
separated from those of the debtor.*+ Where mer- 
chandise belonging to a debtor has been fraudulent- 
ly mixed with that of a third person and the latter 
points out such goods as he prefers should be taken 
by an officer making an attachment against the 
debtor, the officer is not liable for taking the goods 
pointed out, although they did not belong to the 
debtor.*® So, where goods of a third person in the 
possession of the debtor as apparent owner are so 
intermingled with goods belonging to the latter that 
they cannot be distinguished, the officer is not lia- 
ble for levying on the whole until the third person 
has given notice and demanded their return,?® iden- 
tifying and pointing out to the officer the articles 
belonging to him,** and it is immaterial that ‘they 
were intermingled without his consent;*> but it 
has been held that if the third person offers to 
designate his goods, and the officer refuses to al- 
low him to do so or to heed his designation, no de- 
mand is necessary before suit,?® and where a debtor, 
with the intent to prevent a seizure of his goods 
on execution, has intermixed them with the goods 
of another in the possession of such other, and with- 
out such other’s knowledge, the officer must at his 
peril avoid seizing the goods of the innocent third 
person.*® The owner of goods levied on is not 


28. Allen v. Kirk, 81 Iowa 658, 47 
NW 906. ; 

[a] Officer must show that he 
made reasonable effort to distinguish 34 
and separate the goods and was un- ie 
able to do so or that from the nature 


the goods). 


of the mixture they could not be sep- 35. 
arated. Allen v. Kirk, 81 Iowa 658, 36. 
47 NW 906. Cal. 43. 


29. See Executions § 240. 

30. Smith v. Welch, 10 Wis. 91. 

Effect of notice and demand see in- 
fra text and note 42. 


31. Tuttle v. Hemenway, 92 Ill. A. 
53; Stearns v. Herrick, 132 Mass. 114; 
Albee v. Webster, 16 N. H. 362; Smith 
v. Welch, 10 Wis. 91. 


424, 48 AmD 501. 
5 AmD 28. 
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be allowed to select and take away 


33. Foote v. Peo., 14 Ill. A. 280. 


Norwegian Plow Co. v. Han- 
thorn, 71 Wis. 529, 37 NW 825. 


Slattery v. Stewart, 45 Ill. 293. [a] 
Cal.—Daumiel -v. 


Ill.— Greenberg v. Stevens, 212 Il. 
606, 72 NE 722 [aff 114 Ill. A. 483]. 43. 
Me.—Tufts v. McClintock, 28 Me. 
Mass.—Bond v. Ward, 7 Mass. 123, 


N. H.—Wilson vy. Lane, 
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estopped to sue for their conversion, although they 
were mixed with others levied on, and he did not 
till the next day claim that they belonged to him 
where none of the goods belonged to the execution 
defendant, and he told the officer that this was the 
case before the levy.*1 


Effect of notice or demand. Where the owner, 
before suit, gives the officer notice of his ownership, 
designating the particular articles belonging to him, 
and demands their return, the officer is liable for a 
failure or refusal to do so.#? 


[§ 282] c. Matters Relating to Mode, Time, and 
Sufficiency of Levy—(1) Denial of Debtor’s Right 
to Designate Property. Where the debtor has the 
right to point out the property to be levied on*## 
the sheriff is lable if he fails to respect such des- 
ignation** or to allow the debtor an opportunity 
to designate.*® 


[§ 283] (2) Order of Levy.4® Where the statute 
provides that in levying execution “personal prop- 
erty shall be last taken,”’** a sheriff who levies upon 
the personal property of an execution defendant 
who designates sufficient real property for the levy 
is liable for all damages resulting therefrom;#® 
but where the statute requires personalty to be first 
levied on*® a sheriff does not become liable to a 
recovery for a misfeasance in office by levying on 
lands where defendant in the execution had person- 
al property to satisfy the debt, unless it appears 
that such property was known and accessible to 
the sheriff,°° and that he knew it to belong to de- 
fendant,°! or it was pointed out to him as such 
and an indemnity offered to sell it.>? 


Property of principal and surety.5? As a gen- 
eral rule an officer charged with the execution of a 
writ is not required to investigate and determine the 
respective equities of the different defendants as 
against each other, and may. without incurring any 


123, 5 AmD 28; Moore v. Bowman, 47 
N. H. 494; Gilman v. Hill, 36 N. H. 
311; Wilson v. Lane, 33 N. H. 466; 
Albee v. Webster, 16 N. H. 362; Lewis 
Nay eetemare, 5 N. H. 364, 22 AmD 


“This notice must be specific, 
| apprising him of and designating the 
particular goods improperly seized, 
and must be given” before suit. Well- 
ington v. Sedgwick, 12 Cal. 469, 476. 


See Attachment § 419; Execu- 
tions § 218. 


! 44. Fatheree v. Williams, 13 Tex. 
Civ. A. 430, 35 SW 324. 


45. Handy v. Clippert, 50 Mich. 355, 
15 NW 507; Fatheree v. Williams, 
13 Tex. Civ. A. 430, 35 SW 324. 


Gorham, 6 


Sou Nen dae 


32. Cal.—Wellington v. Sedgwick, 
12 Cal. 469. 


Ill.— Tuttle v. Hemenway, 92 Ill. A. 
oe 


Mass.—Shumway v. Rutter, 8 Pick. 
443, 19 AmD 340. 


Miss.—Smolsey v. Peters-Calhoun 
Co., 66 Miss. 471, 5 S 632, 14 AmSR 
575. 

N. H.—Albee v. Webster, 16 N. H. 
362. 

See also Helfrich v. Stenn, 17 Pa. 
1148 (holding that the officer would be 
liable if, at the time of the levy, he 
knew of the intermingling, unless he 
gave the owner notice that he would 


37. Wilson v. Lane, supra. 


38. Lewis v. Wittemore, 
364, 22 AmD 466. 


39. Greenberg v. Stevens, 212 Ill. 
606, 72 NE 722 [aff 114 Ill. A. 483]. 


40. Kingsbury v. Pond, 3 N. H. 511 
(holding in a case where the debtor 
drove his sheep into the close of an- 
other person, where they intermixed 
with such other person’s sheep). 


41. Beaman v. Stewart, 19 Colo. 
A. 222, 74 P 342. 


42. Wellington v. Sedgwick, 12 Cal. 
469; Shumway v. Rutter, 8 Pick. 443, 
19 AmD 340; Bond v. Ward, 7 Mass. 


BIN EE. 


46. Statutory order of levy gener- 
ally see Executions § 241. 


47. See statutory provisions. 


aber MacVeagh v. Bailey, 29 Ill. A. 


49. See statutory provisions; and 
Executions § 241. 
50. Swingle v. Boyler, 1 Overt. 


(Tenn.) 226. 


51. McCoy y. Beard, 9 N. GC. 377, 6 
AmD 773. 


52. McCoy v. Beard, supra. 


53. Exhausting property of princi- 
pal before levying on that of surety 
see Principal and Surety §§ 365-367. 
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liability levy upon the property of either, without 
inquiring whether he was principal or surety in 
the lability which was merged in the judgment ;°* 
but where a judgment is rendered and execution 
issued against a principal and a surety, and the 
surety has caused the question of suretyship to be 
tried and determined, and has procured an order 
to be made as provided by statute, that the princi- 
pal’s property shall be first exhausted, the sheriff 
may be held hable for levying upon the property 
of the surety before exhausting that of the princi- 
pal.®> 


[§ 284] (3) Time of Levy.** It has been held 
that an officer is not to be regarded as a trespasser 
because he levies under an attachment less than 
the time required before the return-day,°* although 
he might be so regarded if he levied on a day, as a 
Sunday, service on which is made null and void by 
statute;°® but it has also been held that a sheriff 
is lable as a trespasser where he levies under an 
attachment more than the time prescribed by stat- 
ute before the return-day,®® or before the expira- 
tion of the time allowed by statute to the debtor 
within which to file a schedule of his property.®® 


After return or return day. An officer who makes 


54. Mitchusson v. 
Tex. A. Civ. Cas. § 976. 


55. Bliss v. Douch, 110 Ind. 296, 11 
NE 298, 80 Ind. 316. 


56. Frotection afforded by process 
generally see infra §§ 541, 543. 


57. Hammond v. Wilder, 25 Vt. 
342. 286; 


58. Hammond v. Wilder, supra. Civ. 


Statutes forbidding service of proc- 
ess on: 


Holiday see Holidays § 3. 
Sunday see Sunday [37 Cyc 585]. 
59. Nelson v. Denison, 17 Vt. 73. 


60. Taylor v. Crowe; 122 Ill. A. 
518. 


Wadsworth, 1] 936, 938 


216. "36 A 


SHERIFFS AND CONSTABLES 


[quot Cyc]; 
mann, 124 Mo. A. 653, 102 SW 44. 


Been acces ie v. Anthony, 19 R. I. 
Pabst eee v. Johnson, 10 Heisk. 


Tex.—Hilliard v. Wilson, 
Fatheree v. Williams, 
A. 430, 35, SW 324: 


Eng.—Gawler v. Chaplin, 2 Exch. 
503, 154 Reprint 590. 


bag v. Gray, 2 CanLJNS 
Ont.—Maple Leaf Lumber Co. v. 


Caldbick>=39 Ont vl.) 20M aia OntNveNe 
ae on other grounds 40 Ont. L. 


i) 
[§§ 283-285 


a levy under a writ after he has returned the same** 
or after the return day,®? is a mere trespasser. 


After expiration of writ. An officer who levies 
an execution after the writ has expired is hable 
in damages therefor.** 


After termination of office.“ Where a sheriff 
levies on and sells property under an execution 
coming to his hands after the expiration of his 
term, he is liable as a trespasser,°® and the same is 
true where, at the time of the levy, the writ, as well 
as his term of office, had expired.°® 


[§ 285] (4) Excessive Levy.°*7 The sheriff is li- 
able to defendant against whom process is issued 
for an unreasonable and unnecessary levy on more 
of his goods than is necessary to satisfy the debt 
and costs,®® although the officer, in making such 
levy, does not become a trespasser ab initio,®® and 
an action on the case is the proper remedy of the 
injured party.7° So a constable who, under a dis- 
tress, warrant, makes a distress for more rent than 
is due, is liable therefor ;** but the mere fact that 
a levy may be excessive does not subject the officer 
to any lability where he acts in good faith and in 
the exercise of a sound diseretion.*2 So the officer 
cannot be held as a trespasser where he attaches a 


State v. Dick- Mo.—Mason v. Wilks, (A.) 288 SW 


936, 938 [quot Cyc]. 


Ge H.—Davis v. Webster, 59 N. H. 


» N. M.—Gallegos v. Sandoval, 15 N. 
M. 216, 106 P 373. 


Tex.—Blum v. Strong, 71 Tex. 321, 
6 SW 167. 


“To make an Officer a trespasser for 
exceeding or abusing his authority, he 
must be shown to have committed 
acts which persons of ordinary care 
and prudence would not, under like 
circumstances, have committed, and 
made such a departure from duty as 
to warrant the conclusion that he in- 
tended from the first to do wrong, and 
use his legal authority as a cover for 


65 Tex. 
To whex, 


61. Chaney v. Burford Lumber Co., 
eZ Alas 15, 781, S 369: 


62. Hathaway v. Howell, 54 N. Y. 
96, 70 N. Y. 610 [aff 4 Hun 270, 6 
Thomps. & C. 453]; Vail v. Lewis, 4 
Johns: ON. Y.)° 450, 4 AmD,;300; Jor- 
dan v. Henderson, 39 Tex. Civ. A. 89, 
86 SW 961; Barnard v. Stevens, 2 Aik. 
(Vt.) 429, 16 AmD 733. 


63. Users v. McLean, 106 Mich. 79, 
64 NW 2 


64. Right of retiring sheriff to 
complete levy commenced during term 
of office see supra § 170. 


65. Andress v. Broughton, 21 Ala. 
200. 


66. Isaacs v. McLean, 106 Mich. 79, 
64 NW 2. 


67. Generally see Mxecutions § 281. 


68. Ala.—Levens v. State, 3 Ala. A. 
45, 57 S 497. 


Ark.—Lawson v. State, 10 Ark. 28, 
50 AmD 238. 

Ind.—Jarratt Vv. 
Blackf. 237. 


Ky.—Vance vy. Vanarsdale, 1 Bush 
504. 


Mass.—Costa v. Goldenberg, 258 
Mass. 264, 154 NE 579; Williams v. 
Eastman, 208 Mass. 579, 95 NE 401. 


Mo.—Mason v. Wilks, (A.) 288 SW 


Gwathmey, 5 


“Where the valuation is manifestly 
so extreme that reasonable men would 
condemn his action is unnecessary 
and excessive, the officer may be 
found to have acted oppressively.” 
Williams v. Eastman, 208 Mass. 579, 
582, 95 NE 401. 


[a] Rule for determining exces- 
Siveness.—The value of property lev- 
ied upon under execution should, as 
a rule, only be equal to the amount 
of the debt, making due allowance for 
natural depreciation in value and the 
depreciation resulting from a forced 
sale, as well as for costs and inci- 
dental expenses; but the market price 
of the property should not be arbitra- 
rily taken as its true value, in deter- 
mining whether there was an exces- 
Sive levy. Mara v. Branch, (Tex. Civ. 
A.) 1385 SW 661. 


6o.n Jarratt Vv. 
Blackf. (Ind.) 237. 
70. See infra § 617. . 
"1. Memlroy. v. Dice, 17-Paw 163: 

72. U. S.—Cary Brick ae v. Tilton, 
208 Fed. 497, 125 CCA 499 


Me.—Devereux Co. v. Silsby, 120 
Me. 362, 114 A 460; Jensen v. Cannell, 
106 Me. 445, 76 A 914; Merrill v. Cur- 
tis, 18 Me. 272. 


Mass.—Costa v. Goldenberg, 
Mass. 264, 154 NE 579. 


Gwathmey, 5 
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an illegal act.’’ Davis v. Webster, 59 
N, H. 471, 473 [quot Devereux Co. v. 
Silsby, 120 Me. 362, 365, 114 A 460]. 


“To render the sheriff liable as a 
trespasser ab initio it must be shown 
that in making the levy he was so 
grossly negligent as to indicate a wil- 
ful intention to exceed his authority 
or that his acts subsequent to the 
levy were of such a character as to 
make it appear that he was influenced 
by motives of malice or corruption.” 
Gallegos v. Sandoval, 15 N. M. 216, 
227, 106 P 873. 


fa] Iliustrations.—(1) A deputy 
sheriff is not liable as for making an 
excessive attachment where the writ 
called for goods valued at fifty dol- 
lars, and where, before levying on the 
goods claimed to be worth seventy- 
three dollars, he received reliable in- 
formation that they were worth much 
less. Jensen v. Cannell, 106 Me. 445, 
76 A 914. (2) Seizure of seven hun- 
dred dollars worth of goods to satisfy 
a judgment of less than one hundred 
dollars is not sufficient per se to ren- 
der the sheriff liable as a trespasser. 
peolcees v. Sandoval, 15 N. M. 216, 106 

73. 


[b] Honest mistake in attaching 
more property than is necessary will 
not render the officer liable to the 
debtor. Costa v. Goldenberg, 258 
Mass. 264, 154 NE 579; Williams v. 
Eastman, 208 Mass. 579, 95 NE 401. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 285-290] 


single indivisible article of personal property, al- 
though of much greater value than the amount he 
is directed to attach, where no other or sufficient 
property to satisfy his precept can be found." 


Waiver. The debtor may waive an excessive levy 
so far as any liability on the part of the officer is 
concerned.** 


[§ 286] (5) Taking More Property Than Levied 
on. Where a sheriff, upon levying an attachment 
upon part of a stock of goods, takes and holds 
possession of the whole stock, and refuses to yield 
possession to the owner, he is liable as for the con- 
version of the entire stock;*® and the fact that oth- 
er levies were subsequently made by the sheriff on 
the other portions of the same stock did not affect 
his liability for the wrongful possession first taken, 
which was never surrendered.’® So an officer who 
has levied a wrongful attachment on a stock of 
merchandise, and excluded the owner from the 
store, is responsible for whatever articles he al- 
lows others to take therefrom, although he has not 
levied on them, and they are taken under process 
against another person.’ Likewise where an officer 
who attaches cattle on mesne process takes defend- 
ant’s hay to feed them without his consent, he will 
be held liable in trover for the hay.*8 


[§ 287] d. Irregularities Subsequent to Seizure. 
An officer cannot be made a trespasser for attach- 
ing property under mesne process, by reason of any 
irregularity in the proceedings of another officer 
in selling the property under execution.7® So a 
sheriff was held not liable to a buyer for conversion 
of the goods attached when owned by the attach- 
ment debtor, merely because, after the attachment 
the property was sold, and, upon dismissal of the 
original action, and the beginning of a second, the 
sheriff continued in possession under a second at- 
tachment.®° 


[§ 288] 4. Particular Matters Affecting Liability 
—a. In General. The circumstances of a case may 


73. Devereux Co. v. Silsby, 120 Me. 84. 
362, 114 A 460. 


74. State v. Stoutt, 215 Mo. A. 361, 


253 SW 43. 
> 6 Bs 
[a] TIllustration.—Where a super- tachment §§ 283-318. 
intendent in charge of a lumber plant 86. Stearns v. 
of a partnership against whom execu- 87. Hill v 


tion issued directed the deputy con- 
stable to go to the bookkeeper, where 
arrangement about the matter would 
be satisfactory, and the bookkeeper 88. 
pointed out two. stacks of lumber} 152. 
which were levied upon, there was a 
waiver of an excessive levy. State v. 89. 
Stoutt, 215 Mo. A. 361, 253 SW 43. 


75. Burdge v. Kelchner, 66 Kan. 
642, 72 P 232. 


76. Burdge v. Kelchner, supra. 


77. Simpson v. Vose, 81 Kan. 227, 
1 PP 60n% 


78. York v. Sanborn, 47 N. H. 403. 


Northern 


pra. 
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See infra §§ 289-299. 
85. Rothermel v. Marr, 98 Pa. 285. 
Attachment bonds generally see At- 


Dean, 129 Mass. 139. } 285 


Ragland, 114 Ky. 209, 
70 SW 634, 24 KyL 
Hadlock, 52 Mo. A. 297. 


Moulton v. Chadborne, 31 Me. 


Alabama R. Co. v. 
Lowery, 3 Ala. A. 511, 514, 57 S 260. 


“The law condemns motives and in- 
tents only when they are carried into 
an act which is itself illegal.” 
ern Alabama R. Co. v. Lowery, su- 


Seizure of property without process 


[57 C.J.] 835 


be such as to relieve a sheriff or constable from lia- 
bility for a wrongful levy.8! Some of these cireum- 
stances have been considered in connection with 
statements relating to the particular acts or omis- 
sions constituting actionable wrongs.*? Other par- 
ticular matters affecting the officer’s lability are 
considered in this section®® and the sections fol- 
lowing.*+ The filing of an attachment bond required 
by a statute, authorizing the issuance of an attach- 
ment against any defendant on the filing of a bond, 
and providing that, when the property is in posses- 
sion of a person other than defendant, such person 
shall be summoned as a garnishee, will not excuse 
the sheriff from lability for seizing the garnishee’s 
goods, as the bond inures as security only to de- 
fendant in the attachment, and not to the gar- 
nishee.*® So an officer who has attached the prop- 
erty of one person on a writ against another person 
cannot set up, in bar of an action of trover against 
him by the owner, that the property when attached 
was in the possession of a carrier who had a lien up- 
on it for freight.°® 


Order for sale of property. Where a sheriff seiz- 
es the property of a third person under an attach- 
ment, a subsequent order of court directing sale of 
the property as perishable will not protect him from 
liability.§? 


[§ 289] b. Intent of Officer. While it has been 
said that the conduct and motives of an officer at. 
the time of making an attachment are to be looked 
at in determining whether he acted unlawfully,’ 
the intent of the officer cannot be inquired into when 
he acts in accordance with the law;*® and it is well 
settled that the good faith of an officer or the in- 
nocence of his intent do not relieve him of liability 
for levying on exempt property®® or on property 
which does not belong to defendant in the process. 
under which he acts.°+ 


[§ 290] c. Matters Relating to Title in Gener- 
al.°? An officer against whom replevin is brought 


had no knowledge of the fraud. Deyo 
v. Jennison, 10 Allen (Mass.) 410. 


Liability for levy on exempt prop- 
erty see supra §§ 260-264. 


91. Ark.—Meadow vy. Wise, 41 Ark. 


Ill.—Ilg v. Burbank, 59 Ill. A. 291. 


La.—Duperron v. Van Wickle, 4 
Rob. 39, 39 AmD 509. 


Or.—Sabin vy. Chrisman, 90 Or. 85, 
91,175 P 622) [quot Cye}:. 


aes Vv. Berger -3iPay Cass 
SSe OMA oe 


Tex: Goehon v. Ulch, 24 Tex. Civ. 
A. 618, 60 SW 272. 


Eng.—London, ete, R. Ae v. 
ble, 80 L. T. Rep. N. S. 119 


[a] Officer’s belief that property 
belonged to defendant in the writ un- 


1053; State v. 


h- 
Nort Cae 


79. Paul v. Slason, 22 Vt. 231, 54 
AmD 75. 


SO Scott, vs) -Hantz, 35 S. 7D. ¢34, 
153 NW 894. 


81. Whitton v. Jones, 2 La. Ann. 
802 (seizure of third person’s proper- 
ty under writ of attachment). 

82. See passim supra §§ 256-287. 


83. See infra text and notes 85- 
87. 


or warrant see supra § 256. 


90. Meadow v.: Wise, 41 Ark. 285; 
DS v. Borstadt, 48 Colo. 96, 109 

419; Deyo v. Jennison, 10 Allen 
tase. ) 410. 


.[a] Iliustration.—Where a _ credi- 
tor fraudulently induces his debtor to 
bring property into the state, which 
under the law of his own state is ex- 
empt from attachment, and causes a 
levy to be made, the attaching officer 
is liable for the wrong, although he 


der which he acted does not excuse 
him if the fact is otherwise. LIlg v. 
Burbank, 59 Ill. A. 291; Duperron v. 
Van Wickle, 4 Rob. (La.) 39, 39 AmD 
509; Snyder v. Berger, 3 Pa. Cas. 318, 
6A 7333 Ae a, va Ulchs 22 mtexs 
Civ. A. 618, 60 SW 272. 


Liability for seizure of property 
not belonging to defendant see supra 
§§ 271-281. 


§ ei Estoppel to show title see infra 
91. 


886 [57 C.J.] 
for property attached by him under process against 
a person other than plaintiff in replevin may avail 
himself of any title of the person for whom he made 
the attachment;?® but an officer sued as a trespasser 
for an unlawful taking of property in the hands of 
a person other than defendant in the process under 
which he acted cannot set up a paramount title in a 
stranger as a defense.°* The title of plaintiff to 
the property seized may be attacked by an officer 
justifying under the writ.®® So in an action in a 
state court against a sheriff for taking and carry- 
ing away plaintiff’s goods to satisfy an attachment 
against a third person, defendant has the right to 
show that the title claimed by plaintiff to the goods 
is void, because deduced from a sale in violation of 
a state law,®® but he cannot set up that such sale 
was void under the national bankruptcy law.” 
Where property in the possession of a person claim- 
ing title to it from a corporation of which a re- 
ceiver had been appointed was levied on as prop- 
erty of the corporation, under an execution on a 
judgment rendered subsequent to the appointment 
of the receiver, it was held that the obligors on an 
indemnity bond given to the sheriff upon such seiz- 
ure could not, in order to eseape lability, set up 
that the corporation’s title had never passed to the 
person in possession of the property.°®® 


[§ 291] d. Assent to Officer’s Acts, and Estop- 
pel®® To Show Title. An officer incurs no liability 
for levying on exempt property where the debtor 
assents to the levy,t but where a mortgagee of chat- 
tels assents to a levy thereon under process against 
the mortgagor, on condition that such levy be made 
in recognition of the mortgage, such assent will not 
protect the officer in making an unqualified levy.? 
So, where an officer takes goods from the posses- 
sion of one person under an execution against a 
third person, he cannot justify by an authority from 
the real owner of the property.’ On the other hand, 
it has been held that a plaintiff in replevin who ac- 
cepts delivery of the goods and ratifies the seizure 
makes the sheriff his agent, and the latter may jus- 
tify the taking as by direction of the true owner.* 
In an action against a sheriff for seizing goods 
alleged to belong. to plaintiff under an execution 
against another, the fact that about a year before 


Property fraudulently conveyed Bee) 


supra § 274. 4. 

93. Reed v. Starkey, 69 Vt. 200, 37|108 NE 415. 
A 297. 

94. King v. Orser, 11 N. Y. Super. (Ont.) 156 
431. ; ; 


95. Fisher v. Kelly, 30 Or. 1, 46 P| __6 
146: Great Western R.’Co. v. McHwan, | 111 NW 1065. 
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Nominal damages see infra § 314. 
Gandy v. Collins, 214 N. Y. 293, 


5. Kissock %. Jarvis, 9 U. C. C. P. 


Zuehlke v. Stone, 148 Mich. 478, 


[§§ 290-293 


the sheriff in his official capacity sold the goods to 
plaintiff does not estop him from showing that at 
the time of the levy the goods belonged to defendant 
in execution;® but where a sheriff levied upon prop- 
erty as that of the husband, and, although both the 
husband and wife were present at the time of the 
levy, inventory, and appraisement, neither of them 
claimed that the wife had any interest therein or 
that they were holding the property as tenants in 
the entireties, but they permitted the sheriff to treat 
the property as that of the husband, they were es- 
topped to thereafter assert that the title to the 
property was other than in the husband.°® 


Default of claimant in trustee process. Where 
the statute with reference to trustee process requires 
all questions affecting the interests of a mortgagee 
in the chattels to be finally determined in the action 
in which the same were attached,’ a mortgagee who 
is summoned as trustee but defaults, is estopped to 
maintain an action against the officer for conversion 
of the chattels.® 


Voluntary surrender of property. Where a per- 
son acquired title to property stored in a warehouse 
by a transfer of the warehouse receipt and the issu- 
ance of a new one in his name, the delivery of the 
goods by the warehouseman to the sheriff on replevin 
process against another person will not operate as a 
voluntary surrender by the owner so as to defeat 
a recovery against the sheriff for conversion.® 


[§ 292] e. Taking, or Failure To Take, Indem- 
nity.1° The liability of a sheriff for wrongfully 
levying upon property not belonging to defendant is 
not affected by the fact that he took a bond of in- 
demnity,'+ unless the statute makes the indemnity 
a substitute for the liability of the sheriff.12 The 
officer’s failure to take the indemnity provided for 
by statute,1° being his own neglect, cannot relieve 
him from liability for damages resulting from a 
wrongful seizure.t4 


[§ 293] f. Trial of Right of Property.15 Accord- 
ing to some authorities, where the right to property 
is tried by a sheriff’s jury, a find that the property 
belongs to defendant in the process and is subject 
to levy relieves the sheriff of all liability for levying 


Ann. 174; Searles v. Abbey, 4 Oh. Dec. 
(Reprint) 48, ClevLRec 63. 


_[a] Thus, where it had been de- 
cided on appeal that plaintiff had a 
cause of action against the sheriff for 
the seizure and sale of his goods un- 
der attachment, as the property of an- 
other, the subsequent execution of a 
bond of indemnity to the sheriff, and 


30)U.C. '@), 8. (Ont.) 559. 7. 


96. Stanley v. Sutherland, 54 Ind. 
BOs 


97. Stanley v. Sutherland, supra. 


98. Chapman v. Douglas, 5 Daly 
(N. Y.) 244 (the receiver was the only 
person who could assert the corpora- 
tion’s interest in the property). 


99. Generally see Estoppel 21 C. J. 
p 1052. 


1. Duncan v. Burchinell, 
PAPE aire Gilent- Ode 


2. Norris v. McCanna, 29 Fed. 757. 
8. Rogers v. Fales, 5 Pa. 154. 


14 Colo. 


See statutory provisions. 


ane Flanagan v. Cutler, 121 Mass. 


9. Einstein v. Dunn, 61 App. Div. 
195,'70 NYS 520 [aff 171) N. Y. 648 
mem, 63 NE 1116 mem] (so holding 
on the ground that the surrender was 
made by the warehouseman knowing 
and acknowledging the right of the 
true owner). 


10. Indemnity to officer see infra 
§§ 555-606. ; 


11. Lewis v. Mansfield, 78 Ky. 460; 
Macias v. Sheriff, 48 La. Ann. 289, 8 
S 866; James v. Thompson, 12 La. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


his offer to assign it to plaintiff, 
would not bar the latter’s action. 
et aes v. Sheriff, 48 La. Ann. 289, 8 


12. See infra § 576. 


13. Indemnity to officer see infra 
§ 555 et seq. 


14. Norris v. McCanna, 29 Fed. 757. 


15. In attachment proceedings see 
Attachment §§ 864-937. 


In execution proceedings see HPxe- 
eutions §§ 512-549. 


In garnishment proceedings 


see 
Garnishment §§ 584-620. 


Pr ea oa 


" 


§§ 293-295] 


thereon;!® but other authorities hold that such a 
finding does not relieve the sheriff of all liability,!? 
although it may go in mitigation of damages.1® A 
trial of the right of property levied on will not 
protect the sheriff where the debtor claims it as 
exempt;'® and where the trial results in an order 
of restitution and a return of the property pursuant 
to the order, it is no bar to an action by the claim- 
ant against the officer to recover damages for the 
seizure and detention of the property,’°® unless the 
statute so provides. 


[§ 294] g. Application of Pabseeda of Proper- 
ty.22 Where an officer has made a wrongful seizure 
of property he cannot escape liability?® or even 
reduce the amount of his lability,?+ by showing 
that the proceeds of the property or a part thereof 
were applied to the payment of the debts of the 
owner; nor does the fact that a sheriff, after tak- 
ing and selling exempt property under execution, 
deposited with the justice who issued the execution, 
the surplus proceeds, which the owner might, if he 
chose, have demanded and received, affect the 
owner’s right in an action against the sheriff for 
wrongfully taking the property, he not having re- 
ceived the money.”® 


[§ 295] h. Return or Offer To Return Property. 
An officer cannot escape liability for a wrongful 
seizure of property by returning the same to the 
owner,”° but such return can avail only to mitigate 
the damages which would otherwise be recovera- 
ble;?7 and even though the owner agrees to receive 
the property in settlement of the claim, defendant 
will not be discharged from lability if the owner 


16. Emanuel v. Cocke, 18, Dana 92, 24 NW _ 327. 
(Ky.) 212; Terril vy. Cockeril, i re. ; 
(Ky.) 258: Abbey v. Searls, 4 Oh. St. eat McMichael v. Mason, 13 Pa. 
598; Patty v. Mansfield, 8 Oh. 369; 5 
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repudiates such agreement before all the property 
is returned.?* So, where a return of exempt prop- 
erty is demanded, and a reasonable time for its 
return is allowed before bringing action, a return 
of the property by the sheriff after commencement 
of the action will not relieve him from liability,?® 
although it may be shown in mitigation of dam- 
ages.°° In any event, a sheriff cannot relieve him- 
self from hability for a wrongful seizure of prop- 
erty by a mere paper release of the levy without a 
restoration of the property,?? nor can such release 
reduce the damages for the temporary detention ;* 
but in order to relieve the officer there must be a 
formal release of the property and an acceptance 
of it by the owner,** or by some one authorized by 
him to receive it.2* Moreover, the return must be 
made to the place from which the property was 
taken, or to some place which the owner might rea- 
sonably designate.2° Where personal property at- 
tached on a writ was surrendered to defendant 
therein, at his request and for his convenience, on 
the substitution of an equivalent in money, it was 
held that defendant could not maintain an action 
against the officer for the wrongful attachment of 
such property, although the writ was not returned 
to court.*® 


Loss of property.*7 Where a purchaser under a 
conditional sale contract has possession of the prop- 
erty, and a sheriff, on levying thereon under an at- 
tachment against such purchaser, does not take 
manual possession of the property, and thereafter 
releases it from the levy, leaving it in the possession 
of the purchaser, he is not hable to the conditional 
seller for its subsequent loss.*§ 


to receive the property in full, but 
insisted upon his damages also, and 
with this knowledge chose to return 
it and discharge his liability thus far, 


Vulcan Iron Works v. Edwards, 27 Or. 
563, 36 P 22, 39 P 403; Remdall v. 
Swackhamer, 8 Or. 502. But see Phil- 
ips v.,Harriss, 3 J. J. Marsh. (Ky.) 
122, 19 AmD 166 (holding that a find- 
ing against the claimant merely pro- 
tects the sheriff from liability on ac- 
count of the sale of the property and 
does not relieve him of liability which 
he has incurred by reason of the 
wrongful taking and detention of the 
property or abuse of the same before 
. Sale). 

[a] : : 
protected.—Terril v. Cockeril, 
(Ky.) 258. 

i7. Townsend v. Phillips, 10 Johns. 
(N. Y.) 98. And see Philips v. Har- 
riss, 3 J. J. Marsh. (Ky.) 122, 19 AmD 
166. 


18. See infra § 311. 


1956 Prewit. .v. Walker, 7 VJ.) J: 
Marsh. (Ky.) 3382. 


Constable as well as sheriff is 
3 Bibb 


20. Abbey v. Searls, 4 Oh. St. 598. 
21. See case infra this note. 
[a] Im Alabama Code (1907) § 


6049, providing that a claim inter- 
posed for trial of right of property 
is a release by claimant in favor of 
a sheriff from all damages for seizure, 
does not apply to constables selected 
under section 3324 et seq. Cheek v. 
Odom, 20 Ala. A. 31, 100 S 782. 


22. Return of property to owner 
see infra § 295. 


23. Mich.—Isaacs v. McLean, 106 
Mich. 79, 64 NW 2. 
Minn.— Welsh v. Wilson, 34 Minn. 


R. I.— Hunt v. Lathrop, 7 R. I. 58. 


Tex.—Erwin v. Bowman, 51 Tex. 
513; Nash v. Noble, 46 Tex. Civ. A. 
369, 102 SW 736. 


{a] Rule applied in the ease of a 
seizure of property in the hands of an 
assignee for the benefit of creditors 
under process against the assignor. 
Hunt v. Lathrop, 7 R. I 


24. See infra § 313. 

25. Allen v. Coates, 29 Minn. 46, 
11 NW 1382. 

26. Stephenson v. Wright, 111 Ala. 


579, 20 S 622; Vaughn v. Justice, 78 
SW 424, 25 KyL 1666; Castile v. Ford, 
53 Nebr. 507, 73 NW 945; Hanmer v. 
Wilsey, 17 Wend. (N. Y.) 91. 


27. See--infra § 312. 
28. Smith v. McCall, 48 Vt. 422. 
{a] TIllustration.—Where defend- 


ant, a deputy sheriff, had taken plain- 
tiff’s property on an execution against 
another, and in trespass for the prop- 
erty defendant’s evidence tended to 
show that plaintiff agreed that, if de- 
fendant would return the property to 
the place from which he took it, that 
should settle plaintiff's claim for 
damages, and that defendant began to 
return the property accordingly, but 
before it was fully returned plaintiff 
told him he should claim damages for 
the taking, but to put the property 
where he found it, which he did, and 
plaintiff used it, it was held that it 
was competent for plaintiff to repudi- 
ate the agreement, as the testimony 
tended to show, an'd that, if defend- 
ant understood that plaintiff declined 


such return would not have the effect 
to discharge plaintiff’s claim for dam- 
ages. Smith v. McCall, 48 Vt. 422. 


29. Duncan v. Burchinill, 14 Colo. 
A. 471, 61 P 61. 

30. See infra § 312. 

31. Kreher v. Mason, 25 Mo. A. 
291, 20 Mo. A. 29. 

32. See infra § 312. 


83. Kieffer v. Smith, 16 S. D. 433; 
93 NW 645 (holding that merely turn- 
ing live stock levied on back on the 
owner’s range without notice to him 
was insufficient). 


Pee Caldwell v., Arnold, 8 Minn. 
[a] Return of property to third 


person.—W here a sheriff, under 
process against one person, levies up- 
on and takes into his possession prop- 
erty of another person, which is in 
the hands of a third person, his sub- 
sequent abandonment of the levy and 
return of the property to such third 
person will not relieve him from lia- 
bility to the owner unless it appears 
that the third person was authorized 
to receive such property at the time 
of its return. Caldwell v. Arnold, 8 
Minn. 265. 


35. Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419. 


36. Taylor v. Knowlton, 10 Allen 
(Mass.) 137. 

87. Liabilities arising out of cus- 
tody of property see infra §§ 317-330. 

38. Hess v. Starwich, 149 Wash. 
(SADR A ealed 


838 [57 C.J.] 


[§ 296] i. Recovery of Judgment for Property. 
One whose property has been wrongfully seized by 
an officer under process against another person does 
not lose his right to recover damages for the tres- 
pass by recovering judgment for the property in 
replevin against the officer,*® or the purchaser at 
the execution sale,*® even though there is a tender 
of the goods to the owner after judgment in replev- 
in;** nor does such owner lose his right to damages 
when the seizure is under attachment, by coming 
into court in the attachment case, filing his plea 
claiming the property, and recovering judgment for 
its restitution.4? On the other hand, however, it has 
been held that where a claimant of property levied 
on under process against another resorts to the stat- 
utory remedy to try the right of property this 
amounts to a waiver of his remedy by action against 
the levying officer;*#* but a provision in a statute 
providing a method of trying the right of a third 
person to property levied on under attachment that 
a claim made by one intervening under the statute 
shall operate as a release of damages for making the 
levy, being in derogation of common law, will not 
be extended to claims otherwise made,** and where 
one to whom attached property had been assigned 
by the debtor was made defendant in the attach- 
ment and he answered, claiming title and right of 
possession, a judgment restoring the property to 
him did not bar an action by him against the sher- 
iff for the Be ida 


[§ 297] j. Sale of Property by Owner. Where, 


39. Woodworth v. Gorsline, 30/11 Cal. 22. 


Colo. 186, 69 P 705, 58 LRA 417 (re- 


covery of a judgment in replevin 504: 


property does not bar an action in 
trover against the obligors in a bond 
given to indemnify the sheriff for 
levying). 

40. Nagle v. Mullison, 34 Pa. 48. 


41. Woodworth v. Gorsline, 30 Colo. 
186, 69 P 705, 58 LRA 417. 


42. Trieber v. Blocher, 10 Md. 14. 
43. Howeth v. Mills, 19 Tex. 295. 


Effect of trial of right of property 
generally see supra § 293. 


44. Terry v. Webb, (Tex. Civ. A.) 
96 SW 70. 


45. Terry v. Webb, supra. 
46. Hodge v. Adee, 2 Lans. (N. Y.) 


438, 33 NW 465; 


30 A 994 


151 SW 9 


1262, 24 S 3338. 


314. Me.—Wright v. Fickett, 


448, 78 A 576; 
Me. 512, 15 A 49; 


47. Hodge v. Adee, supra. 
48. Weston v. Dorr, 25 Me. 176, 43 


AmD 259. ney, 18 Me. 87. 
Release generally see Release 53 C. 
Af fay Walle 374. 


49. Haskins v. Kelly, 24 N. Y. Su- 
per. 160, 1 AbbPrNS 63. 

50. Improper manner of executing 217 Mass. 555, 
process see supra § 250. son Ni Cunheeaat: 


51. Warren v. Kelley, 80 Me. 512,| Pick. 156. 
15 A 49. 


346, 128 NE 427; 


SHERIFFS AND CONSTABLES 


Conn.—Lazarus vy. 


against the officer who made a levy on PARE OM ee, Ae eg 204; 


Dak.—Keith v. Haggart, 


Bates v. Callender, 3 
Dak. 256, 16 NW 506. 


Del.—Kirkley v. Lacey, 12 Del. 213, 
eaating v. Bishop, 27 Ill. A. 
a ae oe v. Melogue, 7 Blackf. 

Iowa.—Wilson v. Wright, 197 Iowa 
1300, °198 NW 782. 

Ky.—Board v. Luigart, 150 Ky. 791, 


La.—Ader v. Foley, 


Warren v. Kelley, 80 
Weston v. Dorr, 25 
Me. 176, 483 AmD 259; 


Md.—Corner v. Mackintosh, 48 Md. 


Mass.—Koski v. Haskins, 236 Mass. 
Scigliano v. Palmer, 
105 NE 445; Clapp v. 
Thomas, 7 Allen 188; Mitchell v. Stet- [a] 


Mich.—Rathbun 


[§§ 296-300 


after a levy under execution on property not be- 
longing to defendant, the true owner sells such prop- 
erty to defendant, he parts with his right of action 
against the officer for the making of such levy,*® 
and such right of action cannot be reinvested in the 
original owner by a resale to him by the execution 
debtor before a sale under the execution.*? 


[§ 298] k. Relinquishment of Claim to Damages. 
Where the- goods of one person are attached on a 
writ against another person, and subsequently again 
attached on another writ in favor of a different cred- 
itor, a release by the owner of all claim to damages 
in consequence of the second attachment in consid- 
eration of its relinquishment has no effect upon his 
right to recover damages for the first taking.*® 


[§ 299] 1. Withdrawal of Claim to Property. A 
person whose goods are taken by a sheriff in pro- 
ceedings of claim and delivery against another per- 
son can maintain an action against the sheriff for 
damages, although, after giving the sheriff notice of 
his claim, he withdrew it to enable the sheriff to 
deliver the goods.*® 


[§ 300] 5. Extent of Liability°°—a. Measure of 
Recovery in General—(1) Where Owner Does Not 
Regain Possession. Where property wrongfully 
seized by a sheriff is not restored to the owner, the 
officer is liable to such owner, whether he is the gen- 
eral owner, or has only a special ownership,®? for 
the value of the property®? at the time of the sei- 


| 446, 76 NW 163; Barlass v. Braash, 
27 Nebr. 212, 42 NW 1028. 


Nev.—Newman v. Kane, 9 Nev. 234. 


N. eRe v. Colwell, 30 N. J. 
L, 123 


Ely, 45 Conn. 


4 Dak. 


N. Y.—Campbell v. Conner, 70 N. 
Y. 424 [aff 41 N. Y. Super. 459]; Mora- 
nee v. Grell, 78 App. Div. 146, 79 NYS 
bse. 


ie C.—Duvall v. Rollins, 68 N. C. 
0. 


Oh.—Searles v. Abbey, 4 Oh. Dec. 
(Reprint) 48, ClevLRec 63. 


Pa.—Rogers v. McDowell, 134 Pa. 
424, 21 A 166. 

Tex.—Railey v. Hopkins, 62 Tex. 
Civ. A. 544, 131. SW 624; Griffin vw 


Terry, 58 Tex. Civic Ay 229, 1248Sivwee 
115; Nash v. Noble, 46 Tex. Civ. A. 
3869, 102 SW 736. 


Utah.—Truitt vy. Patten, 
567..28% Palit: 


Va.—Anderson v. Fox, 2 Hen. & M. 
(12 Va.) 245; Crump vy. Ficklin, 1 
Patt: S&H. 20M: 


Wash.—Western Bond, ete., Co. v. 
Chester, 145 Wash. 81, 259 P 13; Skav- 
dale v. Moyer, 21 Wash. 10, 56 P 841, 
46 LRA 481. 


Criterion of value.—(1) The 


DO eaeAmns 


107 Me. 75 Utah 


Smith v. Put- 


Ayer v. Bartlett, 9/ fair market value of the property is 


the measure of damages. Wilson v. 
v. Ranney, 14 Wright, 197 Iowa 1300, 198 NW 782; 


52. Ala.—Screws v. Watson, 48] Mich. 382 Board v. Luigart, 150 Ky. 791, 151 SW 
Ala. 628; Myles v. A. D. Davis Pack- ne ag Oe 9; Scigliano v. Palmer, 217 Mass. 555, 
imeiCo.. 17 Ala. A. 8b, 81 S) S63 Minn.—Guilford v. Brown, 154/105 NE 445; Barlass v. Braash, 27 

tec Gry : Minn. 518, 191 NW 915. Nebr. 212, 42 NW 1028; Newman v. 


Cal..—suketonth ww. Word, 787% Cail: 
399, 25 P 497 (holding that the award 
cannot be less than the admitted val- 3 "i Rien 
ue of the property); Sherman vy. ay tyre eae 
Pinchs (13Cal. 68.11. P 347; ;Pelbergs | 50° x Byipaa 
TaGonbainy ceualnc4 or vat ieelt avalos 4 
Littler, 14 Cai. 194; Phelps v. Owens, Nebr.—Maul 


Mo.—State v. 


Smith, 
State v. Fidelity, etc., Co., 
Green v. Stephens, 
Vaughn v. Fisher, 32 


v. Drexel, 


Kane, 9 Nev. 234. (2) In an action 
against a constable for levying on a 
horse of plaintiff as belonging to a 
third person, the measure of damages 
was the value of the horse to plaintiff 
in ae buses, Farrel vy. Colwell, 30 
55 Nebr.'N. J. L. 123. (8) An appraisement for 


31 Mo. 566; 
94 Mo. A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 300-301] 


zure** and at the place where the property was 
when seized,°* together with a fair compensation 
for the time and money expended in pursuit of the 
property,°® and interest on the amount of loss,°® 
although some authorities have held that a success- 
ful claimant of property seized under attachment 
is not entitled to recover for expenses incurred in 
defending his title where the seizure was not at- 
tended by any willful wrong or oppression.>? 


Value of use. Plaintiff cannot, in addition to the 
value of the property, recover the value of its use 
or hire after the seizure,*® although on the other 
hand, it has been held that he may, instead of inter- 
est from the time of the taking, recover the value 
of the use of the property for the same period.°® 


Property in transit. Where property is wrong- 
fully seized while in transit, the measure of dam- 
ages is the value of the property at the time at the 


exemption purposes does not furnish | 346, 128 NE 427; 
a measure of value in an action|]7 Cush. 435. 
against a sheriff for the wrongful de- 
tention and conversion of the prop- 64 
erty. Bates v. Callender, 3 Dak. 256, 

16 NW 506. 


SHERIFFS AND CONSTABLES 


Mitchell v. Stetson, 
Oar Gen v. Stephens, 37 Mo. A. 


Nebr.—Maul v. Drexel, 55 


[57 C.J.) 839 


place of consignment, less the charges of the car- 
rier for delivering it there.®° 


Property taken from sheriff by third person after 
levy. Where, after property is wrongfully seized 
from plaintiff, it is taken from the officer by one 
claiming under a paramount title, the damages re- 
coverable by plaintiff from the officer are measured 
not by the value of the property, but by the injury 
caused. by its actual detention by the officer from 
the date of the levy until it is taken from him.*t 


[§ 301] (2) Where Owner Regains Possession. 
Where the owner recovers his property, he is con- 
sidered as having received it in mitigation of dam- 
ages,°? and the measure of damages is the expense 
of procuring its return;®* and so, where plaintiff 
has repurchased his property, the measure of dam- 
ages is the amount paid by him therefor,** together 


60. Eby v. Schumacher, 29 Pa. 40. 


61. Palmer v. U.S., 41 App. (D. C.) 
841, AnnCas1915B 1216. 


62. See cases infra note 63 et seq. 
Nebr. 


{[b]° Proceeds of sale as evidence 
ef value.—(1) Where a sheriff has 
sold the property wrongfully seized 
by him, he cannot, in an action 
against him for the Seizure, claim 
that the property was worth less than 
the amount which he received. for it, 
but he is liable for that amount. 
Kirkley v. Lacey, 12 Del. 213, 30 A 
994; Skaydale v. Moyer, 21 Wash. 10, 
56 P 841, 46 LRA 481. (2) The pro- 
ceeds of such sale do not, however, 
fix the measure of damages as against 
the owner, but he is entitled to re- 
cover the value of the property as it 
stood before its removal. Ayer v. 
Bartlett, 9 Pick. (Mass.) 156. 


{c] Value of goods in retail mar- 
ket is not the proper measure of dam- 
ages for a wrongful seizure. State v. 
Smith, 31 Mo. 566. 


{d] Damages held not excessive.— 
Damages of one thousand eight hun- 
dred dollars for the conversion of an 
automobile by a sheriff, who sold it 
under execution against a third party, 
where plaintiff's evidence established 
the worth of the car at from one thou- 
sand five hundred dollars to one thou- 
sand eight hundred dollars when 
seized, and the two experts for de- 
fendant placed its value around five 
hundred dollars, while large, are not 
so excessive as to warrant finding 
that it was rendered under the influ- 
ence of passion and prejudice. Guil- 
ford v. Brown, 154 Minn. 518, 191 NW 
915, 


Seizure of: 
Mortgaged property see infra § 302. 
Pledged property see infra § 303. 
Property: 
In custody of law see infra § 306. 
Subject to: 
Factor’s lien see infra § 305. 
Landlord’s lien see infra § 304, 


53. Ala.—Screws v. Watson, 48 
Ala. 628. 


Cal.—Sherman v. Finch, 71 Cal. 68, 
11 P 847; Pelberg v. Gorham, 23 Cal. 
849; Phelps v. Owens, 11 Cal. 22. 


Me.—Warren v. Kelley, 80 Me. 512, 


15 A 49; Weston v. Dorr, 25 Me. 176, 
43 AmD 259; Smith v. Putney, 18 Me. 
$7. 


Mass.—Koski v. Haskins, 236 Mass. 
[57 C. J.—39] 


446, 76 NW 163; Barlass v. Braash, 27 
Nebr. 212, 42 NW 1028. 


ey C.—Duvall v. Rollins, 68 N. C. 


Va.—Crump v. Ficklin, 1 Patt. & 
H. 201. 


Wash.—Western Bond, etc., Co. v. 
Chester, 145 Wash. 81, 259 P 18, 15. 


“The rule that the value of the 
property seized by a public officer is 
to be determined at the time demand 
is made for the property is applicable 
only in instances where the seizure is 
lawful, and where the depreciation in 
value is the result of causes not the 
fault of the seizing officer.’”’ Western 
Bond, etc., Co. v. Chester, supra. 


{a] Amount for which officer sold 
goods is not a proper criterion for 
determining their value at the time 
of their conversion. Koski v. Haskins, 
236 Mass. 346, 128 NE 427; Maul v. 
Drexel, 55 Nebr. 446, 76 NW 163. 


547 ‘Ayer <v.0) Bartlett? (9 Pick. 
(Mass.) 156; Barlass v. Braash, 27 
Nebr. 212, 42 NW 1028. 


Property seized while in transit see 
infra text and note 60. 


55. Irwin v. McDowell, 91 Cal. 119, 
27 P 601; Sherman v. Finch, 71 Cal. 
68, 11 P 847; Keith v. Haggart, 4 Dak. 
438, 33 NW 465. 


Where owner regains possession see 
infra § 301. 


56. See infra § 316. 


57. Brinker v. Leinkauff, 64 Miss. 
VoOr od Sa wee Os 


58. Daniel v. 
Marsh. (Ky.) 18. 


Where owner regains possession see 
infra.$.°3 01; 


59. Railey v. Hopkins, 62 Tex. Civ. 
A, 544, 131 SW 624. 


[a] Thus, where an officer levied 
on horses exempt from execution with 
knowledge ‘that the debtor claimed 
them as exempt and worked them to 
make a living for himself and family, 
the lass by the debtor of the use of 
the horses from the time of the levy 
to the time of the trial was reason- 
ably anticipated by the officer, so that 
he was liable therefor. MRailey v. 
pins: 62 Tex. Civ. A. 544, 131 SW 

4, 


Hollands aud aes 


Return or offer to return property 
as mitigating damages see infra § 312. 


63. Blewett v. Miller, 131 Cal. 149, 


63 P 157; Jones v. Alsbrook, 115 
N.C. 46, 20 SH 170; Hyde v. Kiehl, 
183 Pa. 414, 38 A 998; Kline v. Mc- 


Candless; -139 Pa. 223, 20 —Aye10452 
Keene v. Dilke, 4 Exch. 388, 154 Re- 
print 1263. 


[a] Illustration.—Where a sheriff 
wrongfully seized goods which were 
afterward taken from him by another 
wrongdoer, the owner of the goods 
might, in an action against the sher- 
iff, recover as special damages the 
amount necessarily paid to the other 
wrongdoer, in order to get back the 
goods. Keene v. Dilke, 4 Exch. 388, 
154 Reprint 1263. 


64. Ark.—Parham v. McMurray, 32 
Ark. 261. 


Cal.—Blewett v. 
149, 63 P° 157. 


EE et 3 v. Porter, 12 Conn. 


Miller, 131 Gal. 


Kan.—Dodson v. 
346, 15 P 200. 


Minn.—Leonard_ v. 
Minn. 506, 26 NW 7338. 


pee LN v. Wilks, (A.) 288 SW 


Cooper, 87 Kan. 


Maginnis, 34 


93 


RAE H.—Felton v. Fuller, 35 N. H. 


Pa.—Hyde v. Kiehl, 183 Pa. 414, 38 
A 998; Rogers v. McDowell, 134 Pa. 
424, 21 A 166; Forsyth v. Palmer, 14 
Pa. 96, 58 AmD 519. ' 


Tex.—Field v. Munster, 11 Tex. Civ. 
A. 341, 32 SW 417 [aff 89 Tex. 102, 
33 SW 852 (overr Hart v. Blum, 76 
Tex. 1138, 18 SW 181; Schoolher vy. 
Hutchins, 66 Tex. 324, 1 SW 266; 
Casey v. Chaytor, 5 Tex. Civ. A. 385, 
23 SW 1114)]. 


ih meee v. Brown, 40 Wis. 
[a] Where sheriff wrongfully lev- 


ies on and sells exempt property in 
connection with other property, and 
all is repurchased by the owner for 
less than its value, the amount so 
paid should be apportioned between 
the exempt and the other property in 
determining the damages caused by 
the seizure and sale of the exempt 
property. Blewett v. Miller, 131 Cal. 
149, 68 P 157. 


840 [57 C.J.] 


with the expenses of procuring a deed,*® and any 
other special damage which may be shown,*® and 
if the property depreciates in value while withheld 
by the officer, he is lable for such depreciation.*? 
The sheriff cannot object that the sum paid for 
the return of the property exceeds its value;°* but 
on the other hand it has been held that the sum re- 
coverable cannot exceed such value.®® Apart from 
the expense of regaining possession, if it appears 
that the property has a usable value, the officer is 
liable for the value of the use of the property during 
the time of its detention by him,*° unless the cir- 
cumstances were such that the seizure did not de- 
prive the owner of the use of his property;*! to- 
gether with the amount of any damage to the prop- 
erty occasioned by the officer or his agents while 
it was under seizure.*2, Where the property seized 
is kept for sale rather than for use, the measure of 
damages is the diminution of the value of the prop- 
erty by reason of its seizure and detention."* 


[§ 302] (3) Seizure of Mortgaged Property.’ 
Where mortgaged property is wrongfully seized and 
thereby lost to the mortgagee, he is entitled to re- 
cover from the officer the amount of his mortgage 
if the property is worth so much,*® or the value of 
the property if it is worth less than the mortgage 
debt,?® together with compensation for the loss of 
time and expenses properly incurred in pursuit of 
the property in either case.”* 


[§ 303] (4) Seizure of Pledged Property.7® In 
an action by a pledgee against a sheriff for a con- 


SHERIFFS AND CONSTABLES 


[§§ 301-306 | 


version of goods pledged, if the sheriff has seized 
them under a lawful writ in his hands, he will be 
treated as in privity with the owner, the pledgor, 
provided he has pursued the law in making such 
seizure, and will be held only for plaintiff’s special 
interest in the goods;*® But in any other event he 
will be treated as a stranger and held for their full 
value.®° 


[§ 304] (5) Seizure of Property Subject to Land- 
lord’s Lien.*t Where an officer seizes and sells prop- 
erty which is subject to a landlord’s lien, by rea- 
son of which the lien is lost, the measure of dam- 
ages is the value of the property,®* unless such value 
exceeds the amount of rent due, in which ease the 
latter amount is the measure of damages.®? 


[§ 305] (6) Seizure of Property Subject to Fac- 
tor’s or Carrier’s Lien. Where goods of an owner 
in possession of a factor or:agent to sell who has a 
lien for advances are taken out of his possession 
under an attachment against the owner, the officer 
is hable for the whole value of the goods, if the 
lien exceeds such value.§* So, where a sheriff takes 
goods from the possession of a carrier having a lien 
for freight charges, and does not give the indemnity 
required by statute, he is, in the absence of bad 
faith on the part of the carrier, a trespasser, and 
the carrier is entitled to recover the full value of 
the goods-and to hold it as security for his lien 
in lieu of the property.®® 


[§ 306] (7) Seizure of Property in Custody of 


[b] Where property is bought in 
for plaintiff by his agent, he cannot 
waive his rights and treat the pur- 
chase as being by the agent for him- 
self in order to recover the full value 
of the property from the _ sheriff. 
Hyde v. Kiehl, 183 Pa. 414, 38 A 998. 


65. Mason v. Wilks, (Mo. A.) 288 
SW 936. 


{a] Tllustration.—In an action to 
recover damages for an excessive 
levy, plaintiff is entitled to recover 
the amount paid by him for a deed of 
the property from the execution pur- 
chaser, and the other expenses in- 
curred by him in procuring such ‘deed. 
Mason vy. Wilks, (Mo, A.) 288 SW 
936. 


66. Cal.—Blewett v. Miller, 131 
Gal. 149, 63 P°157. 
Kan.—Dodson v. Cooper, 37 Kan. 


346, 15 P 200. 


N. H.—Felton v. Fuller, 35 N. H. 
266. 


Pa.—Hyde v. Kiehl, 183 Pa. 414, 38 
A 998. 


Wis.—Sprague v. Brown, 40 Wis. 
612. 


67. Dodson v. Cooper, 37 Kan, 346, 
15 P 200; Searles v. Abbey, 4 Oh. 
Dec. (Reprint) 48, ClevLRec 63; Field 
v. Munster, 11 Tex. Civ. A. 341, 32 SW 
417 [aff 89 Tex. 102, 383 SW 852 (overr 
Hart v. Blum, 76 Tex. 113, 13 SW 181; 
Schoolher v. Hutchins, 66 Tex. 324, 
1 SW 266; Casey v. Chaytor, 5 Tex. 
Civ. A. 385, 28 SW 1114)]. See Ader 
v. Foley, 50 La. Ann. 1262, 24 S 333 
(plaintiff is entitled to recover for 
depreciation in the value of property 
after seizure without any writ). 


68. Leonard v. Maginnis, 34 Minn, 
506, 26 NW 733. 


69. Sprague v. Brown, 40 Wis. 612. 


70. Clapp v. Thomas, 7 Allen 
(Mass.) 188; Luce v. Hoisington, 56 
Vt. 486; Shearer v. Taylor, 106 Va. 
26, 55 SE 7. 


[a] Value of use at place where 
property is located furnishes the cri- 
terion. Shearer v. Taylor, 106 Va. 26, 
29, 55 SE 7. 


71. Shearer v. Taylor, supra (where 
it appeared that the furniture levied 
on was in storage when levied on and 
remained in storage for some time 
after it was released, and the court 
said: “If no use of the property was 
contemplated by the plaintiff, she suf- 
fered no loss of use in consequence of 
the levy, an'd therefore was not dam- 
aged’). 


72. Shearer v. Taylor, supra (hold- 
ing that whether there had been any 
such damage was a question for the 
jury). 

73. Palmer v. Augenstein, 18 App. 
(D. GC.) 511,518. (“In other words;, it 
was the market value of the goods at 
the time and place of ‘seizure, less 
their market value at the time of 
their return’); Green v. Stephens, 37 
Mo. A. 641; Searles v. Abbey, 4 Oh. 
Dec. (Reprint) 48, ClevLRec 63. 


74 Liability generally see supra 
§§ 266-268. 

VAEhe AK 
Fed. 757. 


Cal.—Irwin v. McDowell, 91 Cal. 
1195, 27 P eon, 


Ind.—Collins v. State, 3 Ind. &. 542, 
30 NH 12, 50 AmSR 298. 


S.—Norris v. McCanna, 29 


Mass.—Scigliano v. Palmer, 217 
Mass. 555,,105 NE 445. 
Mont.—Rocheleau v. Boyle, 12 


Mont. 590, 31 P 533. - 


Wash.—Sheehan v. Levy, 1 Wash. 
149, 23 P 802. 


76. U. S.—Norris v. McCanna, 29 
Fed. 757. 


Cal—irwin v. McDowell, 91 Cal. 
119,-27 © 60T. : 
Mont.—Rocheleau. v. Boyle, 13 


Mont. 590, 31 P 533. 


Nebr.—Hamilton vy. Lau, 24 Nebr. 
59, 37 NW 688.» 


Wash.—Sheehan y. Levy, 1 Wash. 
149, 23 P 802. 


77. Irwin v. McDowell, 91 Cal. 119, 
PAP oh 2 SKN 


78. Pledged property generally see 
Pledges 49 C. J. p 888. 


79. Treadwell v. Davis, 34 Cal. 601, 
94 AmD 770. 


80. Treadwell v. Davis, supra. 


5 a Liability generally see supra 


209; 
Va.) 


83. Burket v. Boude, 3 Dana (Ky.) 
209. See Thomas y. Mirehouse, 19 Q. 
B. D. 563 (holding that the measure 
of damages is prima facie the rent 
due, but that the sheriff can show 
that the real value of the goods re- 
rene was not sufficient to pay the 
rent). 


Liability generally see supra § 270. 
84 Truslow v. Putnam, 4 Abb. 
Dec. (N. Y.) 425, 1 Keyes 568. 


85. Campbell v. Conner, 70 N. Y. 
424 [aff 41 N. Y. Super. 459]. 


Burket v. Boude, 3 Dana (Ky.) 
aera v. Jarrett, 2 Leigh (29 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 306-312] 


Law.*® An officer who seizes and sells property 
which at the time of the seizure was in the custody 
of another officer under a prior seizure is liable to 
the latter officer for the value of such property.87 


[§ 307] (8) Seizure under Void Writ. <A tenant 
ousted under a void writ issued against the land- 
lord may recover damages for the humiliation suf- 
fered.*$ 


[§ 308] b. Injury to Business and Credit. It has 
been held that in an action against a sheriff for 
wrongfully seizing property the injury to plaintiff’s 
business§® and credit®® is proper to be considered, 
although it has been held in some eases that no re- 
covery ean be had for such injury,®? and in others 
that recovery therefor can be awarded only where 
there is a willful and wanton trespass, or trespass 
marked by some circumstance of malice, oppression, 
or fraud.®? In an action against a sheriff by a mer- 
chant for wrongful seizure of part of his stock in 
trade, by reason of which he was compelled to dis- 
continue business and sell the balance of his stock 
for less than its value, the loss resulting from the 
sale of such balance was held too remote a conse- 
quence of the levy to form the basis of an assess- 
ment of damages.®® 


[§ 309] c. Loss of Profits. That a loss of pro- 
spective profits is an element of damage in an action 
for a wrongful seizure of plaintiff’s stock in trade 
has been both affirmed®* and denied.®® 


[§ 310] d. Counsel Fees.°® One whose property 
has been wrongfully seized cannot recover from the 
officer the attorney’s fees which he has incurred 
and paid in asserting or defending his claim to the 
property,®? at least where there is no element of 
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fraud, malice, or oppression;®°® nor can the fee of 
the attorney who brings the action for the wrongful 
seizure be allowed as part of the damages.*® 


[§ 311] e. Reduction or Mitigation of Damages* 
—(1) In General. In an action for levying upon 
goods which were exempt from execution, the officer 
may show, in mitigation of damages, that the debtor 
had other property, exceeding in value the amount 
of his exemption, which he fraudulently withheld 
from levy.” Where the right to property is tried 
by a sheriff’s jury, a finding that the property be- 
longs to defendant in the process, and is subject to 
levy, may be shown in mitigation of damages.? But 
where an officer seized plaintiff’s property under 
void process against a third person, the fact that 
he retained possession for several months, and then 
sold the property under an execution issued in an- 
other action, could not be shown in mitigation of 
damages. The tender.of a part of the value of 
property sold under void process does not entitle 
the sheriff to a mitigation of damages.® 


Seizure of property beyond jurisdiction. It has 
been held that a constable who is sued for taking 
property out of his precinct by virtue of mesne 
process may show, in mitigation of damages, that, 
having taken the property to a place within his pre- 
cinct, he attached it there, on the same process, as 
the property of the same debtor, subsequent to the 
commencement of the action against him.? 


[§ 312] (2) Return or Offer To Return Proper- 
ty... A return of the property to the owner after 
wrongful seizure can be shown in mitigation of 
damages.® So where, after a levy on exempt prop- 
erty, its return is demanded, and a reasonable. time 


86. Liability in general see supra 
§ 265. 

Nominal damages see infra § 314. 

87. Robinson v. Ensign, 6 Gray 
(Mass.) 300. 

[a] Deductions.—Where plaintiff 


levied an attachment in favor of A 
on certain property which he left 
with a keeper, and defendant, by his 
deputy, levied an attachment in favor 
of B on the same property, having 
the same keeper in charge, and subse- 
quently plaintiff levied another at- 
tachment in favor of C on the prop- 
erty, the subsequent withdrawal of an 
execution in favor of A did not en- 
title defendant to have the amount of 
such execution deducted from the val- 
ue of the property in fixing his_ljjia- 


bility. Robinson v. Ensign, 6 Gray 
(Mass.) 300. 
88. Perkins v. Ogilvie, 148 Ky. 309, 


146 SW 735. 


[a] Illustration.—A tenant ousted 
under a void writ of possession, is- 
sued against the landlor’d, and whose 
household goods and personal prop- 
erty are placed on the public high- 
way in the view of neighbors, may 
recover from the sheriff and his dep- 
uty damages for the humiliation suf- 
fered. Perkins v. Ogilvie, 148 Ky. 309, 
146 SW 735. 


89. Ader v. Foley, 50 La. Ann. 1262, 
294 S 333; Kyd-y. Cook, 56 Nebr. 71, 
76 NW 524, 71 AmSR 661. 


90. Ader v. Foley, 50 La. Ann. 
1262, 1265, 24 S 333 (was “In connec- 
tion with the alleged injury to plain- 
tiff's business and credit we must 
give due consideration to his condi- 


tion of financial embarrassment re- 
sulting, as we gather from the record 
in his cession to his creditors”); Kyd 
v. Cook, 56 Nebr. 71, 76 NW 524, 71 
AmSR 661. 


91. Dexter v. Paugh, 18 Cal. 3723 
Searles v. Abbey, 4 Oh. Dec. (Reprint) 
48, ClevLRec 63. 


92. Phelps v. Owens, 11 Cal. 22. 


93. Casper v. Klippen, 61 Minn. 
353, 68 NW 737, 52 AmSR 604. 


94. Kyd v. Cook, 56 Nebr. 71, 76 
NW 524, 71 AmSR 661 (so holding on 
the ground that a loss of profits is a 
loss which may be reasonably and 
naturally expected to follow from the 
closing up of a merchant’s place of 
business, and the seizure of his 
goods); Langan v. Potter, 8 Misc. 541, 
28 NYS 752. See Nightingale v. Scan- 
nell, 18 Cal. 315, 326 (‘“‘There may be 
cases in which it would be proper to 
award damages upon the basis of a 
calculation of profits, but in this case 
there were no data for the calculation 
to proceed upon’’). 


95. Casper v. Klippen, 61 Minn. 
353, 68 NW 737, 52 AmSR 604 (so 
holding on the ground that the loss 
of profits is too remote and uncertain 
to be allowed); Moravec v. Grell, 78 
App. Div. 146, 79 NYS 53838 (holding 
that the allowance of interest takes 
the place of a recovery for loss of 
profits). 


96. As element of damages gener- 


ally see Damages §§ 133-138. 


97. Vaughn v. Justice, 78 SW 424, 
25 KyL 1666; Corner v, Mackintosh, 
48 Md. 374. 


Adams v. Gillam, 53 Kan. 131, 
36 P 51; Winstead v. Hulme, 32 Kan. 
568, 4 P 994; Brinker v. Leinkauff, 
64 Miss. 236, 1 S 170; McCart v. Mad- 
dox, 68 Tex. 456, 5 SW 150. Compare 
Findley v. Mitchell, 50 Tex. 143 (hold- 
ing that, if the services of an attor- 
ney were made necessary by the 
wrongful seizure, they may be in- 
cluded in the damages, in view of 
ee claim for vindictive dam- 
ages). 


99. Ader v. Foley, 
1262, 24 S 333. 


ant Generally see Damages §§ 224— 


50 La. Ann. 


2. Freeman v. Smith, 30 Pa. 264. 


3. Townsend vy. Phillips, 10 Johns. 
NE Y.) 98; Pearson v. Fisher, 4 N. C. 


Finding as relieving officer from all 
liability see supra § 293. 


4. Smith v. Healey, 121 NYS 230. 
5. Clarke v. Hallock, 16 Wend. (N. 
Y.) 607. 
bee Liability generally see supra § 
7. Stewart v. Martin, 16 Vt. 397. 
8. As relieving officer from liabil- 
ity see supra § 295. 


Measure of damages where owner 
regains possession generally see su- 
pra § 301. 


9. Stephenson v. Wright, 111 Ala. 
579, 20 S 622; Castile v. Ford, 53 
Nebr. 507, 73 NW 945; Hanmer vy. 
Wilsey, 17 Wend. (N. Y.) 91. 
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for the return is allowed before bringing an action 
against the officer, a return of the property after the 
commencement of the action may be shown in reduc- 
tion of damages,1® but not in satisfaction of the 
claim.'+ There is authority for the view that the 
owner of the property has the right to refuse to re- 
ceive it when the officer offers to return it, in which 
ease such offer cannot avail even to mitigate the 
damages,?” at least where the officer does not show 
that the goods tendered back had subsequently and 
continuously been held for the owner’s benefit ;+° but 
it has also been held that, where a sheriff offers to 
restore property wrongfully levied on, he is not lia- 
ble for its value but only for the temporary deten- 
tion,+* provided he follows up his tender by an ap- 
plication for a stay of proceedings on restoration of 
the property and an offer to pay plaintiff the dam- 
ages he has sustained.1® If all the property levied 
on is exempt, a return of part of the property relieves 
the officer from liability only pro tanto.1®° A mere 
paper release of the levy without a restoration of 
the property will not reduce the damages for the 
temporary detention.’ 


[§ 313] (8) Application of Proceeds of Proper- 
ty.18 An officer cannot reduce the amount of his 
liability by showing that the proceeds or a part 
thereof were applied to the payment of the debts of 
the owner,!® unless such application was with the 
consent of the owner?° or unless the debt paid was 
a valid and subsisting lien by way of mortgage upon 
the property applied to the payment thereof.*+ So 
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the fact that a claimant of property attached as 
that of a debtor obtains a judgment on appeal di- 
recting the clerk of the trial court to turn over to 
claimant the proceeds of the sale does not prevent 
him from receiving the value of the property, un- 
diminished by the proceeds of sale, where the clerk 
does not comply with the judgment because it has 
in the meanwhile been paid over to plaintiff in at- 
tachment on the judgment recovered in the trial 
court.2”, In an action against a sheriff for seizing 
and selling plaintiff’s property under process against 
another, the fact that the surplus proceeds of the 
sale were paid over to plaintiff as agent of the exe- 
cution defendant is not available in reduction of 
damages.” So also in an action against a sheriff 
by an administrator with the will annexed for seiz- 
ing the goods of the testator, while in the hands of 
the administrator pendente lite, under an execution 
against such administrator for his personal debt, the 
sheriff cannot reduce the damages by showing that 
he had paid the administrator pendente lite the sur- 
plus of money arising from the sales that remained 
after satisfying the execution.2* But even though 
the original taking was wrongful, yet if the prop- 
erty is afterward legally taken and sold on execu- 
tion against the owner and the proceeds applied to 
his debt, this will reduce the damages to such only 
as resulted from the wrongful taking and preclude 
inquiry as to the value of the property.2® On the 
other hand, where plaintiff’s exempt property was 
levied on and sold under execution against another 


10. Duncan v. Burchinell, 14 Colo. 
A. 471, 61 P 61. 


11. See supra § 295. 


12. Carpenter v. Dresser, 72 Me. 
377, 39 AmR 337; Hanmer v. Wilsey, 


17 Wend. (N. Y.) 91. 


13. Weaver v. Ashcroft, 50 Tex. 
427. 

14. Kreher v. Mason, 20 Mo. A. 29, 
25 Mo. A. 291. 


15. Dugan v. Melogue, 7 Blackf. 
(Ind.) 144, 146 (“There are cases in 
which the court will stay proceed- 
ings upon the restoration of the prop- 
erty, and payment to the plaintiff of 
such damages as he may have sus- 
tained by the temporary loss and de- 
terioration of the property, and his 
costs. Admitting this to be such a 
case, and the property to be such asa 
Court would order the restoration of, 
no application was made to the Court 
for that purpose. The defendant 
should have followed up the tender 
made by Dicken with such an appli- 
cation, and an offer to pay to the 


plaintiff the damages he had _ sus- 
in- 


tained and the costs he had 
curred’’). 
16. Sandberg v. Borstadt, 48 Colo. 


96, 109 P 419. 

17. Kreher v. Mason, 25 Mo. A. 291, 
20 Mo. A. 29. 

18. As relieving officer from liabil- 
ity see supra § 294. 

19. Mich.—Isaacs v. McLean, 106 
Mich. 79, 64 NW 2. 

Minn.—Welsh vy. Wilson, 34 Minn. 
92, 24 NW 327. 

Pa.—McMichael v. Mason, 13 Pa. 
214. 
R. I.—Hunt v. Lathrop, 7 R. I. 58. 


Tex.—Erwin v. Bowman, 51 Tex. 
513% (Nash. v.. Noble; 46 Tex. Civ. A. 
369, 102 SW 736. 


[a] Rule applied.—(1) In an ac- 
tion against a sheriff for the illegal 
seizure of property on execution, after 
the writ had, expired and after the 
expiration of his term of office, an 
offer to apply the amount obtained 
for the property at the execution sale 
on the execution judgment could not 
be pleaded in mitigation of damages. 
Isaacs v. McLean, 106 Mich. 79, 64 
NW 2. (2) Where a Sheriff made an 
unlawful levy by breaking into a 
dwelling house and was sued for the 
trespass, it could not be taken in 
mitigation of damages that, pursuant 
to such levy, he sold the goods and 
paid the proceeds to the execution 
creditor. Welsh v. Wilson, 34 Minn. 
92, 24 NW 327. (3) An officer who, 
through having been interested in the 
judgment beyond his legal fees, had 
committed a trespass by a levy and 
sale of the debtor’s chattels, could not 
set up in mitigation of damages the 
fact that the proceeds of sale were 
appropriated to pay plaintiff’s ‘debt, if 


such appropriation was without 
plaintiff's assent. Erwin v. Bowman, 
51’ Tex. 513: 

[b] Payment of rent.—In trespass 


against a sheriff for seizing and sell- 
ing plaintiff's goods under a judgment 
against another person, the amount 
paid out of the proceeds of sale for 
rent of the premises where the goods 
were cannot be shown to abate the 
damages. Dallam y. Fitler, 6 Watts & 
So Chap mezoe 


20. Mitchell v. Corbin, 91 Ala. 599, 
& S 810; Goodrich v. Foster, 20 N. H. 
177; Erwin v. Bowman, 51 Tex. 513. 3 


[a] Rule applied.—Where, although 
the original taking was wrongful, the 


property had, with the owner’s con- 
sent, been applied by the officer to 
the payment of executions against 
him, the owner could recover such 
damages only as were attributable to 
the wrongful seizure. Goodrich v. 
Foster, 20 N. H. 177. 


Nominal damages see infra § 314. 


21. Chezum v. Parker, 19 Wash. 
CE Sa 5 Sl Bel 
{a] Rule held inapplicable.—A 


sheriff who makes an illegal attach- 
ment of goods cannot, in a claim 
against him by the owner of the 
goods for their value, show, in miti- 
gation of damages, proceedings by 
him after the attachment to foreclose 
a mortgage thereon, where the fore- 
closure was void by reason of the ab- 
sence of notices. Chezum v. Parker, 
19 Wash. 645, 54 P 22. 


22. Griffin v. Terry, 58 Tex. Civ. 
A. 229, 124 SW 115. 


23. Locke v. Garrett, 16 Ala. 698. 


24. Satterwhite v. Carson, 25 N. 
C2549. 
ene Conn.—Lazarus v. Ely, 45 Conn. 


Ky.—-Board v. Head, 3 Dana 489. 


Mass.—Pierce v. Benjamin, 14 Pick. 
356, 25 AmD 396; Squire v. Hollen- 
back, 9 Pick. 551, 20 AmD 506. 


Minn.—Howard v. Manderfield, 31 
Minn. 337, 17 NW 946. 


mee H.—Goodrich v. Foster, 20 N. H. 


NG Y.—Sherry v. Schuyler, 2 Hill 


Vt.—Stewart v. Martin, 16 Vt. 397; 
Clark v. Washburn, 9 Vt. 302; Irish 
v. Cloyes, 8 Vt. 30, 30 AmD 446, - 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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person, the proceeds could not be applied, in redue- 
tion of damages, to an execution subsequently issued 
against plaintiff.?¢ 


[§ 314] f. Nominal Damages.27 Where a sheriff 
or constable takes goods from the possession of one 
person ‘under an execution against another, the for- 
mer is entitled at least to nominal damages for the 
trespass to his possession even though ‘the taking 
was authorized by the real owner.?® On the other 
hand, it has been held that, where a plaintiff in re- 
plevin accepts delivery of the goods and ratifies 
the seizure, the officer is not liable even for nominal 
damages.*® If the owner of exempt property, being 
present at the time it is.sold under execution, makes 
no objection to the sale, and consents to the appli- 
cation of the proceeds to his debt, he can recover 
only nominal damages from the sheriff for the un- 
lawful seizure.°° So, where an officer, after attach- 
ing as the property of the debtor goods which the 
latter had sold, turns them over to one claiming to 
act for the debtor in settling the attachment claims, 
the buyer can recover from the officer only nominal 
damages for his unlawful temporary possession, 
which did not affect the manner of settling the 
claims.*!_ In an action against the sheriff for a 
wrongful levy on exempt property, the fact that the 
jury found that the property was mortgaged for 
more than its value does not prevent the owner from 
recovering more than nominal damages, where the 
sheriff had sold the property for a considerable sum 
and there was no finding that he did not require the 


26. Cambell v. Anderson, 107 Ala. 
656, 660, 18 S 218. 


“The facts in this case show, that 
if the levy had been made upon the 
mule as the property of the plaintiff, 
under an execution against him, of 


1 4 P 502, 
which he had notice, issued upon a 
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Cal.—Nightingale v. 
Cal. 315. 


Kan.—Townsend _  v. 
Kan. 302, 169° P1157; 


Okl.—Sale v. Shipp, 58 Okl. 598, 160 
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purchaser to comply with the mortgage conditions 
as provided by statute.?? 


Seizure of goods in custody of law.?2 An officer 
who in levying an execution on goods in the ecusto- 
dy of another officer under a prior levy interferes 
with the latter’s possession is liable only for nominal 
damages, if the first execution is subsequently sat- 
isfied by the sale of part of the property levied on.** 


[§ 315] g. Exemplary Damages.?®> Where the 
officer acts maliciously in making a wrongful levy, 
he is hable for exemplary damages,?° otherwise 
not;?* and where the officer takes only the steps 
necessary to secure the delivery of the property, 
should he find that it actually belongs to the party 
against whom the writ is directed, he is lable only 
for the actual damages sustained.2® Malice may 
be implied for the purpose of awarding exemplary 
damages if it appears that the officer seized the 
property when he knew that it was exempt and that 
he had no right to levy upon it,® although this in- 
ference may be rebutted by evidence that the officer 
acted under advice of counsel.4° When a statute 
makes it the duty of the officer to levy upon and sell 
property when indemnified by the execution plain- 
tiff, he cannot be made liable in exemplary damages 
for such a levy and sale merely because he knew 
that the property was exempt.*! 


[§ 316] h. Interest.42 Interest on the amount of 
the loss is properly allowed in a suit against a sher- 
iff for seizing goods under process against another,*® 


Scannell, 18] Minn. 327, 52 NW 857, 36 AmSR 648; 
Lynd v. Picket, 7 Minn. 184, 82 AmD 
102 79; Stringer v. Elsaas, 37 N. D. 20, 


163 NW 558. 


40. Grimestad v. Lofgren, 
Minn. 286, 117 NW 515, 
566, 17 LRANS 990. 


Seefeld, 


105 
127 AmSR 


judgment, which did not contain a|_..Tex.—Railey v, Hopkins, 62 Tex. 41. Pacific Ins. Co. v. Conard, 18 
waiver of exemptions, that he could | Civ. A. 544, 131 SW 624. F. Cas. No. 10,647, 1 Baldw. 138 [aff 
and would have put in a claim of ex- [a] Illustrations.—(1) Where|6 Pet. 262, 8 L. ed. 392]; Alley v. 
emptions. The defense made on thiS| household furniture, taken under an| Daniel, 75 Ala. 403; Leinkauf v. Mor- 
aspect of the case is, that it is per-| execution ‘directed against another | ris, 66 Ala. 406; Phelps v. Owens, 11 
missible to sell one man’s property] person, is intentionally damaged by] Cal. 22. 


under an execution against another, 
and after the sale, a judgment credi- 
tor of the owner of the property, who 
could not successfully enforce his 
own judgment directly against the 
property, may in this indirect man- 
ner, subject the proceeds realized 
from an unlawful sale.’ Cambell v. 
Anderson, supra. 


27. Generally see Damages §§ 58— family, all 


Property taken by authority of 
owner see supra § 291. 


28. Rogers v. Fales, 5 Pa. 154. 
29. Gandy v. Collins, 214 N. Y. 293, 


Ok1. 
erty, 


the attaching officer, 
ages may be awarded. 
Cracken, 9 Ala. A. 619, 64 S 177. (2) 
Where an officer broke into plaintiff’s 43. 
house in her absence, and, under at- 
tachment against her husband, re- 
moved everything, including all fur- 
niture and household supplies, per- 
sonal wearing apparel of plaintiff and 
of plaintiff’s 
67 property, and all the chickens on the 

o place, an award of exemplary dam- 
ages was proper. Sale v. Shipp, 58 
598, 160 P 502. 
who knowingly levies on exempt prop- 
and who sells the 
guilty of a malicious tort authoriz- 


punitive dam- 


Ewton v. Mc- 42. As element of damages gen- 


erally see Damages §§ 136-149. 


Ala.—Screws v. Watson, 48 
Ala. 628. 


Cal.—Blewitt v. Miller, 131 Cal. 149; 
Sukeforth v. Lord, 87 Cal. 399, 25 P 
497; Cassin v. Marshall, 18 Cal. 689; 
Van Pelt v. Littler, 14 Calgrts4: 
Phelps v. Owens, 11 Cal. 22. 


Dak.—Keith v. Haggart, 4 Dak. 438, 
33 NW 465. 


Del. Pree ts v. Lacey, 12 Del. 213, 
js |30 A 994. 


D. C.—Palmer v. Augenstein, 18 


separate 


(3) An officer 


same, 


108 NE 415. 


30. Mitchell v. Corbin, 91 Ala. 599, 
8 S 810. 


31. Wing v. Stackhouse, 143 Wis. 
343, 127 NW 955. 


Adams v. Hessian, 
598 "39 NE 530 


5 32. Liability in general see supra 
265. 


34. Allen v. Davis, 53 Mo. A. 15. 


35. Exemplary saaece generally 
see Damages §§ 268-29 


Improper manner of 
process see supra § 25 


36. Ala.—Ewton v. BN 9 
Ala. A. 619, 64 S 177. 


11 Ind. A. 


executing 


ing the award of punitive damages, 
for knowingly and intentionally ‘do- 
ing an illegal or wrongful act which 
injures another is malice in law au- 
thorizing punitive damages without 
regard to the state of the wrongdoer’s 
feelings at the time of the doing of 
the act. Railey v. Hopkins, 62 Tex. 
Civ. A. 544, 181 SW 624. 


37. Adams v. Gillam, 53 Kan. 131, 


36 P 51; Winstead v. Hulme, 32 Kan. 
568, 4 P 994. 
'38. Connell v. David Bernhardt 
Paint Co., 163 La. 586, 112 S 495 [aff 
6 La. A. 862]. 


39. Johnson v. Collier, 161 Ala. 
204, 49 S 761 [aff 222 U.S. 538, 32 SCt 
104, 56 L. ed. 306]; Alley v. Daniel, 
75 Ala. 403; Cronfeldt v. Arrol, 50 


App. 511. 


Me Foch v. Kelley, 80 Me. 512, 
15 AGA 9. 


Beers ree, v. Mackintosh, 48 Md. 


Mass.—Koski v. Haskins, 236 Mass. 
346, 128 NE 427; Clapp v. Thomas, 7 
Allen 188; Sexton v. Nevers, 20 Pick. 
451, 32 AmD 225. 


Mo.—State v. Smith, 31 Mo. 566; 
State v. Fidelity, etc., Co., 94 Mo. A. 
Rouen SW 958; State v. Finn, 13 Mo. 


Nev.—Newman v. Kane, 9 Ney. 234. 


N. H.—Felton v. Fuller, 35 N. H. 
a Sanborn v. Emerson, 12 N. H. 
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or seizing exempt property under process against 


the owner.*# 


[§ 317] F. Liabilities Arising Out of Custody of 
Property*®°—1. Loss of, or Injury to, Property— 
A sheriff or constable who has prop- 
erty in his custody or under his control is not an 
insurer of its safety,#® and hence if the property 
is lost, destroyed, or damaged without neglect on 
his part, he is not liable,** aNhough in some juris- 


a. In General. 


N. Y.—Moravec v. Grell, 
Div. 146, 79 NYS 533. 


78 App. 


gh, 20 
4 Oh. 


Oh. St. 57; Searles v. Abbey, 
Dec. (Reprint) 48, ClevLRec 63. 


Tex.—Field v. Munster, 11 Tex. Civ. 
A, 341, 32 SW 417 [aff 89 Tex. 102, 33 
SW 852]. 

Vt.—-Goodrich v. 

Va—Crump v. Ficklin, 
H. 201. 


Wash.—Sheehan v. Levy, 1 Wash. 
149, 23 P 802. 


44. Clapp v. Thomas, 7 
(Mass.) 188; Railey v. Hopkins, 
Tex. Civ. A. 544, 131 SW 624. 

45. Cross references: 


Amercement of officer for acts or 
omissions see infra § 733. 
Liability: 
Bet ace of deputies see supra § 
995. 
Saomicial bond see infra §§ 874- 


Starr, 18 Vt. 227. 
Le Pattaice 


Allen 
62 


46. See cases infra note 47. 
47. U. S.— Norris v. McCanna, 29 
Fed. 757. 


Ala.—O’Bryan v. Webb, 142 Ala. 
259, 37 S 9385; Price v. Stone, 49 Ala. 
543; Eldridge v. Spence, 16 Ala. 682. 


Ark.—Hearn v. Ayres, 77 Ark. 497, 
92 SW 768. 


Del. Gane v. Stidham, 31 Del. 8, 
110 A 680 


Il.—_Przybylski v. Remus, 207 Ill. 
A.)106. 


Iowa.—Gibson v. Collings, 200 Iowa 
721, 205 NW 304. 


La.—McCarthy v. Lewis, 5 La. Ann. 
i ly HS, 


Me.—Strout v. Pennell, 74 Me. 260; 
Robinson v. Barrows, 48 Me. 186. 


Mass.—Blake v. Kimball, 106 Mass. 
115; Parrott v. Dearborn, 104 Mass. 
104; Scovill v. Root, 10 Allen 414; 
Dorman v. Kane, 5 Allen 38; Hubbell 
v. Root, 2 Allen 185; Congdon v. 
Cooper, 15 Mass. 10. 


Mich.—Standard Wine Co. v. Chip- 
man, 135 Mich. 2738, 97 NW 679, 106 
AmSR 394. 


Miss.—State v. Dalton, 69 Miss. 611, 
10 S 578. 


N. H.—McConnell v. Flanders, 68 
N. H. 604, 44 A 304; Hastman v. Jud- 
kins, 59 N..H. 576; Kendall v. Morse, 
43 N. H.,553; Barron v. Cobleigh, 11 
N. H. 557, 35 AmD 505; Ferrin v. Sy- 
monds, 11 N. H. 363. 


N. Y.—-Moore v. Westervelt, 21 N. 
Ves) rey slat N ey. Supers i8biais 
Browning v. Hanford, 5 Den. 586 [rev 
7 Hill 120]; Browning v. Hanford, 5 
Hill 588, 40 AmD 369. 


Ss. C.—Emory v. Davis, 4 S. C. 23. 


Tenn.—Cookiv. Potts; 3 Baxt.. 2275 
Turney v. Carter, 3 Baxt. 199 (death 
of horse levied on). 


Vt.—Bridges v. Perry, 14 Vt. 262. 
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dictions it is held that a sheriff cannot escape la- 


bility unless the loss or injury is due to an act of 


dent.48 


goods oceurring 


See also Fullam v. Stearns, 30 Vt. 443 
(holding that, where machinery, be- 
longing to the mortgagor, was levied 
upon while in a building belonging to 
the mortgagee, and the officer was al- 
lowed by the mortgagee to sell it in 
the building, the officer and his as- 
sistants were not liable to the mort- 
gagee for articles of personal proper- 
ty belonging to the latter which were 
taken or lost by the bidders without 
the knowledge of the officer or those 
assisting him). 


Eng.—Willis v. Combe, 
Soe 


Newfoundl.—McDonald v. Nugent, 
4 ete 376 (rope destroyed by 
rats). 


[a] Rule applied.—An officer who 
has seized intoxicating liquors under 
proceedings in accordance with the 
statute is not responsible for their de- 
terioration, occurring without his 
fault, while they are in the custody of 


Cab. & E. 


the law. Robinson v. Barrows, 48 
Me. 186. 
[b] Property left with defendant. 


—Where an action of replevin was 
brought against the master of a vessel 
lying at a pier, for her cargo, and the 
sheriff declined to deliver the cargo 
to plaintiff until his surety justified, 
but put a keeper in charge of the car- 
go with the consent of the master, the 
sheriff did not under the circumstanc- 
es become an insurer of the cargo by 
not removing it, and hence, where the 
vessel sank, the sheriff was not liable 
to plaintiff in replevin for the dam- 
ages sustained by the cargo and the 
expense of raising it, unless he was 
guilty of negligence in not taking 
proper precautions for the security of 
the vessel. Moore v. Westervelt, 21 
N. Y. 103 [rev 14 N. Y. Super. 357]. 


[c] Sheriff is not liable (1) where 
the property is captured and confis- 
cated by the public enemy in time of 
war (Congdon vy. Cooper, 15 Mass. 
10), (2) destroyed by rats (McDonald 
v. Nugent, 4 Newfoundl. 376), (3) or 
destroyed by fire where there was no 
apparent reason for thinking the place 
where the goods were kept unsafe 
(Norris v. McCanna, 29 Fed. 757; State 
v. Dalton, 69 Miss. 611, 10 S 578). 


48. Hartleib v. McLane, 44 Pa. 510, 
518, 84 AmD 464; Clevenger’s Hst., 1 
LancLRev (Pa.) 277. 


“The sheriff, when he levies, is arm- 
ed with authority to become the ex- 
elusive custodian of the property 
seized, and it is his duty to become 
so in fact, if he would not risk its 
abstraction. This care is his person- 
al interest, if the law requires him to 
account for the property, unless he is 
divested of it by the act of God, the 
public enemies, the law, or by some 
irresistible accident, such as sudden 
fires, or the like. Nothing but sucha 
rule we think adequate for such a 
trust, and we believe the stringency 
of the law in Pennsylvania in regard 
to sheriffs, has so much increased the 
care of incumbents of the office in the 
discharge of their duties, that it ac- 
counts for the fact that we have but 
few cases, comparatively speaking, 


God, the public enemy, or some irresistible acci- 
An officer who removes goods under a writ 
of restoration in forcible entry and detainer pro- 
ceedings has been held not lable for injury to the 


subsequent to the removal.*® But 


if loss or injury is due to his failure to exercise 
proper care and diligence,°°® the officer is hable;*+ 


against sheriffs for deficiency in the 
discharge of their official functions. 
The opinion of jurors of what is due 
care and diligence, although in many 
cases it is necessarily a standard of 
liability, is at best a loose one, espe- 
cially in regard to officers of influence, 
such as Sheriffs. It would be found 
to be too flexible for exact justice.” 
Hartleib v. McLane, supra. 


Property stolen from sheriff see in- 
fra text and notes 53%, 54 


49. Przybylski v. Remus, 207 Ill. 
A. 106 (it is the duty of the owner 
of the goods to safeguard his proper- 
5 te instructed by the ofiicer to 
O SO). 


50. Degree of care required sce in- 
fra $- 348. 


51. Ala.—O’Bryan v. Webb, 142 
Ala. 259, 37 S 935; Eldridge v. Spence, 
16 Ala. 682. 


Ark.—Hearn v. Ayres, 77 Ark. 497, 
92 SW 768. 


Cal.—Witkowski 
604, 23 P) 132; 
Cala b39t 


Del.—Janiver vy. 
29. 


Ga.—Johns v. Robinson, 119 Ga. 59, 
45 SE 727; Gilmore v. Moore, 30 Ga. 
628; Westberry Vv. Hand, 19 ‘Ganga 
529, 91 SE 930. 


Ind.—Stewart v. Nunemaker, 2 Ind. 
47; State v. Nelson, Smith 401. 


Iowa.—Cresswell v. Burt, 61 Iowa 
590, 16 NW 730; Dean v. Goddard, 13 
Iowa 292, 81 AmD 433. 


Ky.—Rowe v. Williams, 7 B. Mon. 
202; Conover v. Com., 2 ‘A. K. Marsh. 
566, 12 AmD 451. 


La.—Lambeth v. Jeffrian, 41 La. 
Ann. 749, 6 S 558; McRay v. Scott, 39 
La. Ann, 1116, 2 's 584; McCarthy v. 
Lewis, 5 La. ‘Ann. 115; Green v. Gar- 
cia, 3 La. Ann. 702. 


Me.—Willard v. Whitney, 
235; Franklin Bank v. Small, 24 Me. 
52; Lovejoy v. Hutchins, 23 Me. 2723 
Higgins v. Kendrick, 14 Me. 83; Weld 
v. Green, 10 Me. 20. 


Mass.—Rich v. Bell, 16 Mass. 294; 
Tyler. v. Ly peek 12 Mass. 163; Phil- 
lips v. Bridge, 11 Mass. 242; Sewall 
v. Mattoon, 9 "Mass. 535; Dorman v. 
Kane, 5 Allen 38; Howard v. Smith, 
12 Pick, 202. 


Mich.—Standard Wine Co. v. Chip- 
man, 135 Mich. 273, 97 NW 679, 106 
AmSR 394. 


eee v. Terrall, 2 Sm. & 


v. Hern, 82 Cal. 
Sanford v. Boring, 12 


Vandever, 3 Del. 


49 Me. 


M 


H.—Barrett v. White, 3 “Na Be 
210, "44 AmD 352. 


N. Y.—Ansonia Brass, etec., Co. v. 
Babbitt, 74 N. Y. 395 [rev 8 Hun 15 Tas 
Moore v. Westervelt, 27 N. Y. 234 [aff 
22 N. Y. Super. 5581; Moore v. West- 
ervelt, 21 N. Y. 103 [rev 14 N. Y. Su- 
per. 3571; Wood v. Bodine, 32 Hun 
354; Steffin v. Steffin, 4 NYCivProc 
179; Browning v. Hanford, 5 Hill 588, 
ry AmD 369; Jenner v. Joliffe, 9 Johns. 


For later cases, developments and changes in the law see Annotations, sanie title and section number, 


§§ 317-318] | 


and property is lost within this rule where it goes 
beyond the reach of the party for whom it was the 
duty of the sheriff to keep it available.°? The issu- 
ance of a venditioni exponas is not a prerequisite 
to an action against a sheriff who has negligently 
permitted the removal of goods levied on.** 


Property stolen from sheriff. Where property in 
the sheriff’s custody or control is stolen without neg- 
ligence on his part, he is not lable for the loss,°*% 
although a contrary view obtains in some jurisdic- 
tions where the officer is held liable unless the loss 
of the property in his custody is due to the act of 
God, the public enemy, or some irresistible acci- 
dent.°# 


Return of stolen property to owner. Where, 
pending an action for recovery of stolen property, 
the sheriff is holding it for plaintiff without legal 
process, he commits no legal wrong against plain- 
tiff by surrendering the property to another claim- 
ant, not a party to the action, where the sheriff 
would have been liable to such ‘claimant for conver- 
sion if the latter was in fact the owner.°® 


Possession taken by receiver. <A sheriff who is 
in possession of goods by virtue of a levy made 
under writs of attachment is not hable to a subse- 
quent chattel mortgagee for conversion, when a re- 
ceiver, duly appointed by the court from which the 
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attachments issued, takes exclusive possession and 
control of the goods, sells them, and receives the 
proceeds.°® 


Duty of officer to retake property taken from 
him.®*’ If goods which a sheriff has attached are 
taken from him, it is his duty to retake them, by 
foree, if necessary, or by replevin, or obtain their 
value in an action for conversion, failing in which 
he is liable for the loss.°§ 


Effect of change in incumbency. TF ailure of a re- 
tiring officer to deliver to his successor all the prop- 
erty appertaining. to his office, where there is no 
direct evidence of assumption of possession by the 
successor, renders the outgoing officer liable to the 
owner for the care of the property.®® But an ac- 
tual delivery of property to the new sheriff is suf- 
ficient to make him liable therefor and relieve the 
retiring sheviff from liability,®® although a receipt 
provided for by statute be not taken;°+ and even 
an offer of the sheriff, on expiration of his term 
of office, to deliver property to his successor dis- 
charges him from future responsibility for the safe- 
keeping of the property.® 


[§ 318] b. Degree of Care Required. In pro- 
tecting property under seizure and in his custody, 
a sheriff or comptroller is held to the exercise of 


N. C.—Gay v. Mitchell, 146 N. C. 
509, 60 SE 426; McLean v. Douglass, 
28 N. C. 233. 


Pa.—Hartleib v. McLane, 44 Pa. 510, 
84 AmD 464; Clevenger’s Est., 1 Lanc 
LRev 277. 


Tenn.—Snell v. State, 2 Swan 344. 


Tex.—Smith v. Tooke, 20 Tex. 750; 
Cleveland v. Tittle, 3 Tex. Civ. A. 191, 
22 SW 8. 


vVt.—Fay v. Munson, 40 Vt. 468; 
Briggs v. Taylor, 28 Vt. 180. 

Wis.—Phillips v. Eggert, 145 Wis. 
43, 46, 129 NW 654, 32 LRANS 1382, 
AnnCasi1912A 1112 [cit Cyc]. 


Ont.—Hobbs v. Hall, 14 U. C. C. P. 
479. 


Newfoundl.—Bennett v. Stephenson, 
4 Newfoundl. 444. 

{a] Sheriff is liable where (1) the 
property is lost or injured because of 
its being kept in an unsafe_ place 
(Gilmore v. Moore, 30 Ga. 628; Jenner 
v. Joliffe, 9 Johns. (N. Y.) 381), (2) 
or negligently exposed to destruction 
(Jenner v. Joliffe, supra). 


[b] Sale for storage charges.— 
Where a sheriff, without an order of 
court, allowed attached property in 
his possession to be sold by a ware- 
houseman for storage charges, he was 
liable for conversion. Aigeltinger v. 
Whelan, 133 Cal. 110, 65 P 125. 


Extent of liability see infra §§ 353- 
354. 


Relief from liability see infra §§ 
324-330. 

52. Cal.—Sanford v. Boring, 12 Cal. 
539. 


Ga.—O’Pry v. Kennedy, 86 Ga. 662, 
12 SE 940. 


Ind.—Collins v. State, 3 Ind. A. 
542, 30 NE 12, 50 AmSR 298. 


Iowa.—Gutschenritter v. Whitmore, 
158 Iowa 252, 139 NW 567. 


Ky.—Rowe v. Williams, 7 B. Mon. 


202. 


La.—Crane yv. Quinn, 23 La. Ann. 
ae Byrne v. Anderson, 8 La. Ann. 


Me.—Lovejoy v. Hutchins, 23 Me. 
272; Humphreys v. Cobb, 22 Me. 380; 
Higgins v. Hendrick, 14 Me. 83. 


Mass.—Congdon v. Cooper, 15 Mass. 
10; Tyler v. Ulmer, 12 Mass. 163; 
Phillips v. Bridge, 11 Mass. 242; Se- 
wall v. Mattoon, 9 Mass. 536. 


Mo.—State v. Lowry, 8 Mo. 48. 


N. Y.—Steffin v. Steffin, 4 NYCiv 
Proes 179. 


Oh.—State v. Fuller, 14 Oh. 545. 


Pa.—Com. v. Rowland, 2 Del. Co. 
31. 


Ss. D.—Conway v. Belatti, 42 S. D. 
400, 175 NW 703. 


Vt.—Brandon Iron Co. v. Gleason, 
24 Vt.-228. 


[a] Where rescue of personality 
levied on is effected, the sheriff is re- 


sponsible. State v. Lowry, 8 Mo. 48. 
53. Com. v. Rowland, 2 Del. Co. 
(Pad- 3t. 
5344. Folson v. Piper, 192 Iowa 


1056, 186 NW 28; Blake v. Kimball, 
106 Mass. 115; Dorman v. Kane, 5 Al- 
len (Mass.) 38. 


[a] TIllustration.—Where a consta- 
ble and a marshal in arresting a per- 
son who was driving plaintiff's auto- 
mobile, left it standing at the side of 
the road in a place not dangerous, and 
no request was made for its protec- 
tion by the arrested person, the 
wrongful acts of others stealing prop- 
erty from the automobile while the 
prisoner was being taken before a 
magistrate are not natural conse- 
quences of the acts of the officers, so 
as to make them liable for the value 
of the stolen property. Folson v. 
Piper, 192 Iowa 1056, 186 NW 28. 


54. Hartleib v. McLane, 44 Pa. 510, 


84 AmD 464; Clevenger’s Est., 1 Lane 
LRev (Pa.) 277. 


Pak cage rae see supra text and note 


55. Craven v. Buchanan, (Tex. Civ. 
A.) 248 SW 89. ‘ Rs 


56. Smith-Frazier Boot, ete., 
v. Ware, 47 Kan. 483, 28 P 159. 


57. Degree of diligence requir 
see infra § 318. 4 es iil 


58. Williamson Mill, ete, Co. v. 
Valentine, 206 App. Div. 252, 200 NYS 
ae Wood v. Bodine, 32 Hun (N. Y.) 


Co. 


59. Kukowski v. Emerson-Brant- 


ingham Impl. Co., 43 N. D. 333, 
NW 706. me 


[a] Knowledge of sheriff that his 
predecessor had previously taken 
property under a warrant of attach- 
ment does not require the sheriff to 
make a search for the warrant of at- 
tachment, nor to assume possession 
of attached property. Kukowski v. 
Emerson-Brantingham Impl. Co." 43 
N. D. 333, 175 NW 706. 


60. McKay v. Leonard, 17 Iowa 
569; McKay v. Thorington, 15 Iowa 
ag Coleman v. Hope, 26 La. Ann. 


[a] Accepting keepers.—Where a 
retiring sheriff turned over all the 
papers, ete., of his office, including the 
receipts of the keepers of attached 
property, to his successor without ob- 
jection, while the attachment writs 
were pending and long before judg- 
ment had been obtained, and the in- 
coming sheriff accepted the keepers of 
the property and made them his own, 
the old sheriff was released from all 
liability for the safe-keeping of the 


property. Coleman v. Hope, 26 La. 
Ann. 629. 
61. McKay v. Leonard, 17 Iowa 


569; 
25. 


62. 


McKay v. Thorington, 15 Iowa 


Fockler v. Martin, 32 Iowa 117. 
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ordinary®*® or reasonable** care, that is, the same 
degree of care which a careful and prudent man 
would be likely to exercise over his own property,®° 
and this rule applies to the officer’s statutory duty 
to regain possession of property which has passed 
out of his possession.®® Where a boat is attached 
and articles left in the boat, but not a part of it, 
go into the officer’s possession along with the boat, 
his responsibility for such articles is merely that 
of a gratuitous bailee.®7 


[§ 319] c. Loss or Injury through Act or Neg- 
lect of Custodian or Receiptor.*® A sheriff who 
has property in his official custody is lable for a 
loss of, or injury to, the same resulting from the 
default or negligence of a keeper or custodian whom 
he has placed in charge of the property;®® and 
where a sheriff leaves property levied on in the 
debtor’s possession, and it is taken beyond the ju- 
risdiction of the court, so that plaintiffs in execu- 
tion lose a portion of their debt, the sheriff is lable 
for the damages sustained, as his responsibility for 
property levied on continues so long as he can keep 
possession under the execution.7° Where a sheriff 
delivers attached goods to a receiptor, he does so 
at his own risk, unless the taking of the receipt is 
directed or ratified by the creditor, and is lable 
for their safe-keeping;*! but a sheriff is not lable 
for the negligence of a receiptor to whom he has 
delivered the attached property by direction of 
plaintiff in the attachment.’? An officer attach- 
ing goods on mesne process, and delivering them to 
a bailee nominated by plaintiff, is not responsible 
to plaintiff for the fidelity of such bailee.7* So 
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under a writ, and deposits them for safe-keeping 
with a bailee, who converts them to his own use 
without the knowledge or consent of the officer, is 
not liable for the conversion.7* Nor is the officer 
liable when the property attached by him and placed 
in the custody of a warehouseman, with the consent 
of the attachment plaintiff, is taken from the ware- 
houseman under a valid chattel mortgage.’° 


[§ 320] d. Liability to Subsequent Creditors of 
Property Owner. Where a sheriff so negligently 
conducts himself in respect of personal property 
levied on by him that it is lost, and the execution 
is satisfied out of the real estate of defendant, 
whereby the security of subsequent mortgage cred- 
itors upon the real estate of defendant in the exe- 
cution is reduced, no action lies by such mortgage 
creditors against the sheriff for such malfeasance, 
unless there has been a fraudulent intent to dimin- 
ish their security.’® % 


[§ 321] e. Incidental Injury to Property Not 
Taken. <A sheriff is not liable in the absence of 
negligence for damage to household articles which 
he and his assistants are removing from premises 
under a writ of restitution valid on its face.77 So, 
where an officer acting under a writ of sequestra- 
tion of a house and lot exercises ordinary care in 
the removal of defendant’s effects from the prem- 
ises, he is not liable for injuries resulting to the 
property in consequence of the removal.7§ 

[§ 322] f. Necessity for Demand. Where the 


sheriff negligently loses property in his official cus- 
tody, no demand for a restoration thereof is neces- 


it has been held that an officer who attaches goods 


63. Del.—State v. Stidham, 31 Del. 
8, 110 A 680. 


Ind.—Stewart v. Nunemaker, 2 Ind. 
7 


Ttowa.—Cresswell v. Burt, 61 Iowa 
590, 16 NW 730. 

Me.—Strout v. Pennell, 74 Me. 260; 
Mills v. Gilbreth, 47 Me. 320, 74 AmD 
487. 


N. H.—Kendall v. Morse, 43 N. H. 
553. 

N. Y.—Moore v. Westervelt, 27 N. 
Vio234, 25 HowPr 277. 

Tenn.—Snell v. State, 2 Swan 344. 

Vt.—Bridges v. Perry, 14 Vt. 262. 

64. O’Bryan v. Webb, 142 Ala. 259, 
87 S 935; Westberry v. Hand, 19 Ga. 
A. 529, 91 SE 930; Phillips v. Eggert, 
145 Wis. 43, 129 NW 654, 32 LRANS 
132, AnnCas1912A 1112. 

65. Ala.—O’Bryan v. Webb, 
Ala. 259, 37 S 935. 

Iind.—Stewart v. Nunemaker, 2 Ind. 
47; State v. Nelson, 1 Ind. 522. 

Ky.—Vance v. Vanarsdale, 1 Bush 
504. 

La.—Lambeth v. Joffrion, 41 La. 
Ann. 749, 6 S 558; McRay v. Scott, 
39 La. Ann. 1116, 2 S 584. 

Mich.—Standard Wine Co. v. Chip- 
man, 135 Mich. 273, 97 NW 679, 106 
AmSR 394. 

N. Y.—Moore v. Westervelt, 27 N. 
Y. 234, 25 HowPr 277 uae 22 ae 
Super. 558]; Depew v. Solomonowitz, 
48 ae Div. 512, 62 NYS 916; Flack 
vy. Thaxter, 17 NYS 359. 


vt.—Brigges v. Taylor, 28 Vt. 180. 


142 


sary to support 


66. Phillips v. Eggert, 145 Wis. 43, 
129 NW 654, 32 LRANS 132, AnnCas 
LOZ 2 


[a] Thus, under St. (1898) § 2749 
subs 3, providing that, if attached 
property passes out of the hands of 
the sheriff without having been sold 
or converted into money, the sheriff 
shall repossess himself of the same, 
and for that purpose shall have all 
the authority that he had to seize the 
same under the writ, a_ sheriff is 
bound to use reasonable diligence in 
ease of loss to repossess himself of 
the property. Phillips v. Eggert, 145 
Wis. 43, 129 NW 654, 32 LRANS 132, 
AnnCas1912A 1112. 


67. 
50. 


68. Liability of sheriff for acts or 
eae as of deputies see supra §§ 
194- ; 


Briggs v. Dearborn, 99 Mass. 


69. Ala.—Eldridge v. Spence, 16 
Ala. 682. 
Fla.—Chapman vy. Reddick, 41 Fla. 


120, 25 S 673. 


Ind.—State v. Nelson, 1 Ind. 522; 
State v. Nelson, Smith 401. 


Miss.—Collins v. Terrall, 2 Sm. & 
M. 383. 


N. Y.—Moore v. Westervelt, 21 N. Y. 
103 [rev 14 N. Y. Super. 357]; Brown- 
ing v. Hanford, 5 Den. 586 [rev 7 Hill 
120]; Browning v. Hanford, 5 Hill 
588, 40 AmD 369. 


Vt.—Brigegs v. Gleason, 29 Vt. 78. 


ca apes Ve Hell ela CeCe: 


an action by the owner.’® 


peek Byrne v. Anderson, 8 La. Ann. 
71. Porter vy, 


H.) 372. 


72. Citizens’ Nat. Bank v. Loomis, 
10 Iowa 266, 69 NW 443, 62 AmSR 


Directions of party or attorney as 
affecting liability of sheriff generally 
see supra §§ 189-192. 


73. Donham v. Wild, 19 
(Mass.) 520, 31 AmD 161. 


74 Barron v. Cobleigh, 11 N. H. 
557, 35°:AmD 505. 


75. Leszezynski v. Stein, 224 Mich. 
195, 194 NW 554. 


-76. Rome Bank y. Mott, 17 Wend. 
CN. Y.) 554. bis 


77. Johnson v. Nelson, 146 Wash. 
500, 263 P 949, 56 ALR 1035. ° a 


78. Patton v. Slade, 15 Tex. Civ. A. 
156, 38 SW 832. ay 


79. Conover v. Com., 2 A. K. Marsh. 
(Ky.) 566, 567, 12 AmD 451 (“It is the 
negligence of the gheriff in keeping 
the goods, and not his refusal to re- 
store them, that constitutes the cause 
of action’); Johnson v. Edson, 2 Aik. 
(Vt.) 299. 


[a] Conversion by receiptor.—One 
whose goods are attached by a sher- 
iff and delivered to a receiptor, who 
converts them to his own use, may, 
after final judgment in his favor, 
maintain trover against the attach- 
ing officer, without demanding the 
Bode: Johnson v. Edson, 2 Aik. (Vt.) 


Tarlton, Smith (N. 


Pick. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 323] g. Liability as Trespasser Ab Initio. In 
reference to the care and management of personal 
property levied on, much must be left to the judg- 
ment of the officer,S° and there are many irregu- 
larities for which the officer would be hable in dam- 
ages to an aggrieved party, but which would not 
render him a trespasser from the beginning by re- 
lation. The rule as to this is that the officer will 
not, by reason of his disposition or management of 
personal property before sale, become a trespasser 
ab initio unless there has been a substantial viola- 
tion of the legal rights of the party, of such a char- 
acter as to show a gross or wanton disregard of 
duty on the part of the officer.’ 


[§ 324] h. Particular Matters Affecting Liabil- 
ity’*°—(1) Injury to Plaintiff. A sheriff cannot 
be held liable for failure to retain possession of 
property seized by him unless such failure has 
resulted in some injury to the complaining party.# 


[§ 325] (2) Propriety of Levy. Where the offi- 
cer levies on the property of one person under proc- 
ess against another and takes possession of the 
property, he is liable to the owner for the loss 
thereof, although such loss was not due to his 
fault;8°> but no such liability accrues where the 
officer did not take possession of the property lev- 
ied on, and the loss was not attributable to his 
fault or to the making of the levy.s® A sheriff is 
not liable to account to the creditor for property 
attached on his suit where that property did not 
belong to the debtor,’? or was exempt from attach- 
ment,’8 unless it was attached by consent of the 
owner.®® So also in an action by a surety against 
a sheriff for failing to keep the property of the 
principal, which was levied on, whereby the surety 
was compelled to pay more than he otherwise would 
have paid, it is a sufficient defense that the property 
was replevied by another person who, in an action 
whereof the surety herein had due notice, was ad- 


80., Ladd v. Newell, 34 Minn. 107,| 107, 24 NW 366. 
24 NW 366. aa. 
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judged to be the owner.°® 


[§ 326] (3) Validity of Judgment®! or Process.°” 
A sheriff who is sued for negkect safely to keep 
attached property cannot impeach the validity of 
plaintiff’s judgment in the attachment suit in order 
to escape liability;°* and where an execution is 
not void, the fact that it 1s irregular does not re- 
lieve the sheriff of liability for the loss of property 
levied on thereunder.®* 


[§ 327] (4) Delivery of Property to Receiptor. 
An officer who has attached property and delivered 
the same to a third person upon his own responsi- 
bility and for his own convenience, and taken an 
accountable receipt therefor, is not thereby relieved 
from liability to the parties, but remains liable by 
virtue of the attachment for the safe-keeping and 
legal disposition of the property.°® 


[§ 328] (5) Acts or Omissions of Parties. The 
consent of the owner of property to its destruction 
by a sheriff relieves the latter from liability to such 
owner; and an attaching creditor, knowing the 
circumstances, and assenting to what is done, is 
estopped to claim that the officer’s act in leaving 
the property in the care of a keeper was negligent.” 
A sheriff who levies execution on the property of 
a judgment debtor is not hable for a loss resulting 
by reason of obeying the unlawful directions of the 
judgment ereditor.°> So, where the parties restrain 
the sheriff by orders or agreements so that he has 
no control over property which he has been ordered 
to seize and keep, and loss results from such orders 
or agreements, there can be no recourse against 
the sheriff therefor.°® But where a sheriff, on at- 
taching a vessel lying at a wharf, does not put a 
custodian in charge because plaintiff’s attorney in- 
formed the officer that it would not be necessary, 
the latter is not thereby excused from using rea- 
sonable care to recover possession of the vessel after 
it has sailed for another port. 


93. Williard v. Whitney, 49 Me.’ 
235; Adams v. Balch, 5 Me. 188; West 
v. Meserve, 17 N. H. 432. 


81. Ladd v. Newell, supra; Nutt v. 
Wheeler, 30 Vt. 436, 73 AmD 316. 


[a] Mere nonfeasance or neglect 
of duty in caring for the property will 
not make the officer a trespasser ab 


initio. Nutt v. Wheeler, 30 Vt. 436, 
73 AmD 316; Hale v. Huntley, 21 Vt. 
147. 


82. Ladd v. Newell, 34 Minn, 107, 
24 NW 366; Barrett v. White, 3 N. H. 
210, 14 AmD 352; Paul v. Slason, 22 
Vt. 231, 54 AmD 75. 


[a] Rule applied.—Where a sher- 
iff, having a writ of attachment, en- 
tered on defendant’s land for the pur- 
pose of executing the writ, and took 
and carried away his goods, and de- 
posited them in a place in the open 
air, but in which they were in no 
danger of injury, except from malice 
or wantonness, and a portion of the 
Same were afterward destroyed by a 
person unknown, the sheriff did not 
thereby become a trespasser ab initio. 
Ferrin v. Symonds, 11 N. H. 363. 


[b] Threshing grain.—Where a 
sheriff, having levied an execution on 
grain in the stack or shock, caused it, 
before sale, to be threshed and han- 
dled through an elevator, this was not 
such misapplication or abuse of his 
authority as to render him a trespass- 
er ab initio. Ladd v. Newell, 34 Minn. 


Prior liens on property see infra § 
354, 


Solvency of debtor see infra § 354. 


84 West v. Meserve, 17 N. H. 432; 
Munger v. Fletcher, 2 Vt. 524. 


85. Duncan v. Stone, 45 Vt. 118. 


86. Sammis v. Sly, 54 Oh. St. 511, 
44 NE 508, 56 AmSR 731. 


[a] Thus rule applies where an at- 
tachment was levied on the property 
of a third person under the mistak- 
en belief that it belonged to defendant 
in the attachment suit, but no such 
custody was taken of the property by 
the officer as deprived the owner of 
his control over it, and it was lost by 
fire before the commencement of a 
suit for the conversion. Sammis v. 
Sly, 54 Oh. St. 511, 44 NE 508, 56 Am 
SR 731. 


87. West v. Meserve, 17 N. H. 432; 
Cilley v. Jenness, 2 N. H. 87. 


88. Cilley v. Jenness, supra. 
89. Cilley v. Jenness, supra. 
90. Wells v. Baldwin, 61 Ind. 265. 


91. Validity of judgment general- 
ly see Judgments § 20 et seq. 


92. Validity of process generally 
see Process § 29 et seq. 


94. Cleveland v. Tittle, 3 Tex. Civ. 
Ae 191, 22) Siw *s: aa 


95. Torrey v. Otis, 67 Me. 573. 


96. Diener v. Shaul, 60 Cal. A. 
213 P 706. area 


fa] Ilustration.—Where plaintiff's 
son was convicted of selling wine and 
sentenced to sixty days in jail and to 
pay a fine, but the jail sentence was 
suspended upon condition that the 
liquor upon his mother’s premises and 
owned by her should be destroyed, 
and plaintiff consented thereto in or- 
der to save her son from serving a 
jail sentence, and the wine was de- 
stroyed, she could not recover dam- 
ages from the sheriff for such destruc- 
tion, regardless of her property rights 
in the liquor. Diener v. Shaul, 60 Cal. 
A. 633, 213 P 706. 


97. 
576. 


98. State v. Stidham, 31 Del. 8, 
A 680. F : nie 


bate Pepin v. Dunham, 20 La. Ann. 


1. Phillips v. Eggert, 145 Wis. 43, 
129 NW 654, 32 LRANS 132, AnnCas 
LOT2AS 1112; 


Eastman v. Judkins, 59 N. H. 
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[§ 329] (6) Withdrawal of Suit. The withdraw- 
al of an attachment suit is a bar to a recovery by 
plaintiff therein against the sheriff for neglect to 
preserve the property under his attachment,” al- 
though the suit is revived at the same term and 
judgment entered against defendant therein.® 


[§ 330] (7) Miscellaneous Matters. Where an 
officer is charged by the original debtor with havy- 
ing lost or wasted a portion of the goods which he 
has attached, it 1s competent for him to excuse 
himself from liability by showing that he has ap- 
plied the amount to the use of the debtor by paying 
with it the expenses of keeping the goods.* But 
where a sheriff has become liable to an execution 
plaintiff by the loss of property levied on, he can- 
not escape liability by a subsequent levy of the 
execution on other property, which fails to yield 
enough for its satisfaction.» Where defendant in 
attachment was notified by the sheriff that he had 
attached certain fish traps lying in a field, and that 
defendant, if he meddled with the traps, would do 
so at his peril, the sheriff was liable to defendant 
for the loss of the traps,° the representation to 
defendant not being one of law as to whether the 
facts constituted an attachment, but a representa- 
tion that the traps had in fact been attached.” 


Existence of lien. In a suit against a sheriff for 
not retaining and selling on execution logs upon 
which it has been attempted to enforce a lien claim, 
if no judgment confirming the validity of the len 


appears on record, it is competent for him to show, 
in defense, that the lien did not exist, or that it 
has been lost.® 


[§ 331] 2. Release of Property Levied on—a. In 
General. <A sheriff who wrongfully releases a levy 
and surrenders the property is. liable to the party 
at whose instance the process was issued for the 
resulting damage;® and in order to escape lability 
the officer must affirmatively show that he parted 
with the possession of the property under the or- 
der of a court of competent jurisdiction,'® or that 
the writ under which he levied could not legally 
have been enforced.11 An order for the sale of 
attached property is not essential to render the of- 
ficer lable for releasing the attachment, it being 
sufficient that an execution has issued on the judg- 
ment. 


[§ 332] b. Release on Bond.1? Where the stat- 
ute allows defendant in attachment to dissolve the 
attachment and secure the return of the property 
by giving bond,'* the sheriff incurs no lability 
by releasing the property on a sufficient bond being 
given,?® but he is lable if he releases the property 
on a bond which is invalid on its face;1® and it has 
been held that a sheriff who, without an order of 
court, releases property provisionally seized, on 
a bond not accepted by plaintiff in the writ, is li- 
able for the amount of the seizure.17 So, where 
the sheriff delivers property levied on under exe- 
cution to a claimant on a forthcoming bond pursuant 


2.. Union’ Mfg. Co, v. 
. 174. 


3. Union Mfg. Co. v. Pitkin, su- 


Pitkin, 14 


4 Twombly v. Hunewell, 2 Me. 


5. Widridge v. Spence, 16 Ala. 682. 
6. Burns v. Lane, 138 Mass. 350. 
7. Burns v. Lane, supra. 

8. Annis v. Gilmore, 47 Me. 152. 


Liens generally see Liens 37 C. J. 
p 303. 


9. U. S.—Lowenberg v. 
74 Fed. 385. 


Ala.—Wilson v. Brown, 58 Ala. 62, 
29 AmR 727; Griffin v. Isbell, 17 Ala. 
184. 


Ark.—Duty v. Jones, 123 Ark. 46, 
184 SW 419; Yampert v. Johnson, 54 
Ark. 165, 15 SW 363. 


Cal.—Sanford v. Boring, 12 Cal. 539; 
Cowsert v. Stewart, 72 Cal. A. 255, 236 
P 940; Robinson v. Baker, 35 Cal. A. 
318, 169 P 694. 


Colo.—Bishop  v. 
Colo. A. 73, 52 P 222. 


Ga.—Woodward v. McDonald, 116 
Ga. 748, 42 SE 1030; Hunter v. Gar- 
many, 36 Ga. A. 275, 136 SE 465. 


Iowa.—Wadsworth v. Walliker, 45 
Iowa 395, 24 AmR 788, 51 Iowa 605, 
2 NW 420. 


Ky.—Ward v. George, 6 Ky. Op. 263. 


Jefferies, 


Poundstone, 11 


La.— Crane. v. "Quinn; 23 La. Ann. 
512; Fernandez v. McVittie, 2 Rob. 
239: Lacy v. Buhler, 8 Mart. N. S. 
661; Ardis v. Turner, 4 La, A. 452. 


Me.—Kelley v. Tarbox, 102 Me. 119, 
66 A 9. 


Mass.—Cooper v. Mowry, 16 Mass. 


5; Tyler v. Ulmer, 12 Mass, 163; Rock- 
wood v. Allen, 7 Mass. 254, 


Mich.—McCausey v. Hoek, 159 Mich. 
570, 124 NW 570, 18 AnnCas 945; 
Terry v. Metevier, 104 Mich. 50, 62 
NW 164. 


Pd v. Rayburn, 22 Mo. A. 


Nebr.—McCormick Harvesting 
aeaehs Co. v. Dunn, 63 Nebr. 81, 88 NW 


nee H.—Chapman v. Bellows, Smith 


N. Y.—Ansonia Brass, etc., Co. v. 
Babbitt, 74 N. Y. 395 [rev on other 
grounds 8 Hun 157; Albany Belting, 
ete., Co. v. Grell, 67 App. Div. 81, 73 
NYS 580; Steffin v. Steffin, 4 NYCiv 
Proe 179. 


Pa.—Com. v. Contner, 18 Pa. 439; 
Pollock v. Ingram, 6 Pa. Super. 556. 


Tex.—Dewitt v. Oppenheimer, 51 
Tex. 103; Ranken v. Jones, (Civ. A.) 
53 SW 583, 


Vt.—Brandon Iron Co. v. Gleason, 
24 Vt. 228. 


[a] Where two attachments were 
levied on property at different times, 
and the officer delivered it to the first 
attaching creditor, under an agree- 
ment with the debtor that he would 
take it at its value in discharge of his 
claim, and dismiss his suit without 
judgment, the officer was liable to the 
second attaching creditors, who per- 
fected their lien by judgment and ex- 
ecution, the first lien being lost by 
discontinuing the suit before judg- 
ment. Brandon Iron Co. vy. Gleason, 
24 Vt. 228. 


Bete of liability see infra §§ 353, 


Relief from liability see infra §§ 


833-342. 


10. De Yampert v. Johnson, 54 Ark. 
165, 15 SW 363; Woodward v. McDon- 
ald, 116 Ga. 748, 42 SE 1030; Crane 
Vv. Quinn, 23, La. Ann. 512: 


Judicial proceedings affecting pos-- 


session of property as defense se : 
fra § 340. 7 a 


11. Woodward v. 
Ga. 748, 42 SE 1030. 


Invalidity of levy as defense see in- 
fra § 333. ; 


12. Bishop v. Poundstone, 1 lo. 
AMUS; Dene 2o22 con 


13. Generally see Attachme 
677-783; Executions §§ 300-326." e 


Liabilities in respect to taking bond 
or security see infra §§ 444-469, 


14. See Attachment § 679. 


15. Yampert v. Johnson, 54 Ark. 
165, 15 SW_ 363. See also Nagle v. 
Lumpkin, 48 Ga. 521 (where the rule 
against a Sheriff for eontempt for fail- 
ure to pay over money due on attach- 
ments in his hands was denied, the 
property having been delivered to de- 
fendant on a forthcoming bond). 


16. Bowditch v. Harmon, 183 Mass. 
290, 67 NE 333. 


[a] Bond executed by 
alone.—Since, under the statute, the 
approval of the bond by a master only 
determines the sufficiency of the sure- 
ties, a sheriff commits a breach of 
official duty in releasing an attach- 
ment on the approval of the bond by 
the master, where the bond is invalid 
on its face, because executed by the 
sureties alone, although purporting in 
its recitals to be executed by the prin- 
cipal as well. Bowditch vy. Harmon, 
183 Mass. 290, 67 NE 333. 


17. 
(La.) 239. 


McDonald, 116 


For later cases, developments and changes in the law see Annotations, same title and section number. 


sureties 


Fernandez v. McVittie, 2 Rob. 


4 


- §§ 332-336] 


to statute,’® he is not liable where the property is 
found subject to the writ and not forthcoming.1® 
An execution plaintiff who consents to a release of 
the property by the sheriff on a forthcoming bond 
given by defendant cannot hold the sheriff liable 
for following his directions,?® and a suit brought 
by plaintiff on the bond, accepted by the sheriff, who 
delivers the property to the debtor, is a ratification 
of the sheriff’s act in taking the bond,?! although 
the sheriff, after the release, and without plaintiff’s 
consent, took a substitute bond upon which no suit 
was ever brought.?? Where the statute provides 
for redelivery of property to defendant in replev- 
in on giving bond,?* and declares that a sheriff who 
delivers to either party, without the consent of 
the other, a chattel replevied by him, except as 
prescribed by the statute, shall be liable in damages 
to the party aggrieved,?* if the sureties in a rede- 
livery bond given by defendant have justified, and 
the bond is approved by the court and the sheriff 
exonerated from further lability pursuant to stat- 
ute, plaintiff in the replevin suit is not aggrieved 
within the meaning of the statute beeause the sher- 
iff mistakenly delivered the property to defendant 
before the sureties had justified.2> If a replevin 
suit is illegally brought to recover possession of 
property in possession of a sheriff under a writ of 
seizure, the sheriff is hable for surrendering the 
property on a forthcoming bond given in the re- 
plevin suit.?® 


[§ 333] c. Particular Matters Affecting Liabili- 
ty?’—-(1) Existence and Validity of Attachment 
and Levy. A plaintiff in attachment cannot hold a 
sheriff liable for releasing property, unless there 
was a valid attachment?® and actual levy upon the 
property under the writ.2® And where a levy is 
void because the property is already in the custody 
of the law under a prior levy, the officer is not Ha- 
ble for allowing the property to be taken away 


18. See Executions § 517. 


19. United Glass Co. v. Chamlee, 
135 Ga. 152, 68 SE 796. 


20. Hand v. Brown, 
86 SE 1080. 


21. Hand v. Brown, supra; Hunter 
v. Garmany, 36 Ga. A. 275, 136 SE 
465. 


22. Hunter v. Garmany, supra. 
23. See Replevin § 154. 
24. See statutory provisions. 


144 Ga. 272, 


SW 455. 


46 SE 66. 


23 Ala. 143. 
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levy, to go to the place, and in the 
presence of the goods to be levied up- 
on, and take such possession thereof, 
or so controlling said goods as that 
he would be guilty of trespass against 
the owners of the goods but for the 
writ which he attempted to execute.” 
Freiberg v. Johnson, 


30. Camp v. Williams, 119 Ga. 152, 


31. Ala.—Union Bank v. Benham, 


[57 C.J.] 849 


by the purchaser at a sale under the first levy.*° 


[§ 334] (2) Ownership of Property. It is a suf- 
ficient excuse for a release of property levied on 
that such property did not belong to defendant in 
the process under which it was seized, but to the 
person by whom it was claimed and to whom it was 
released,*! and the receipt of an indemnity bond 
by the sheriff before making the levy will not pre- 
clude him from showing that the property was not 
subject to seizure under the writ;*? but the burden 
of proof is upon the officer to establish that such 
is the fact.2* Where, however, a sheriff levies on 
property, and leaves it with a third party claim- 
ant who receipts for it, and who is in fact the own- 
er, and the sheriff recovers judgment against him 
on failure to deliver, the sheriff is estopped, in an 
action by the judgment creditor, from showing that 
the goods did not belong to the judgment debtor.** 


[§ 335] (3) Exemption of Property. A sheriff 
who has levied on exempt property incurs no liabil- 
ity by releasing the same,?> and cannot be held 
liable on the ground that plaintiff’s debt was con- 
tracted before the enactment of the exemption law, 
unless it be shown that the sheriff had notice, ac- 
tual or implied, of that fact.*® 


[§ 336] (4) Failure or Refusal To Indemnify 
Sheriff.27 Where property levied on by a sheriff 
is claimed by a third person and the sheriff demands 
indemnity, which is refused, he is not lable for 
releasing the property,?* but where he did not de- 
mand indemnity he cannot escape liability for re- 
leasing the property because of the fact that none 
was given.°® On the other hand, the refusal of 
claimant to give an indemnity bond on demand will 
not relieve the sheriff from liability where there is 
no statute authorizing the sheriff to demand such 
bond.?° 


33. Wadsworth  v. 
Iowa 395, 24 AmR 788. 


34. Peo. v. Reeder, 25 N. Y. 302. 


35. Wilson v. Brown, 58 Ala. 62, 29 
AmR 727; Seamans v. King, 79 Ga. 
611, 5 SE 53; Johnson v, Bartek, 56 
Nebr. 422, 76 NW 878. 


[a] Reversal of judgment sustain- 
ing claim of exemption.—A constable 
is not liable for delivering to the 
debtor a chattel seized under garnish- 
ment, ard ordered sold, but claimed 
by the debtor as exempt in an affi- 


Walliker, 45 


W1-Tex. 558, 


25. Spellman v. Spellman, 203 App. 
Div. 3738, 196 NYS 664. 


26. Union Motor Car Co. v. Farm- 
er, 151 Miss. 734, 118 S 425. 


27. Mitigation of damages see in- 
fra § 354. 


28. Stokes v. Christenson, 51 S. D. 
365, 213 NW 950 [rev 50 S. D. 230, 
209 NW 338]. 


29. Freiberg v. Johnson, 71 Tex. 
558, 9 SW 455. 


[a] Instruction approved.—The 
following instruction was held cor- 
rect: “And if, after this [a release of 
a levy under an attachment] was 
done, plaintiffs sued out a second writ 
of attachment, the mere fact that 
the sheriff copied the return on the 
former writ of attachment (if he did 
so) would not constitute a levy of 
said last attachment, but he would 
be compelled in order to make a legal 


Iowa.—Wadsworth v. Walliker, 45 
Iowa 395, 24 AmR 788. 


Mass.—tTyler v. Ulmer, 
163. 


Mo.—State v. Tucker, 286 Mo. 466, 
229 SW 163. 


N. Y.—Mumper v. Rushmore, 79 N. 
Neus. 


Tex.—Freiberg v. Johnson, 71 Tex. 
558, 9 SW 455. But see Ranken v. 
Jones, (Civ. A.) 53 SW 583 (holding 
that a constable cannot excuse his 
failure to keep attached property in 
his possession until final judgment, 
as required by statute, on the ground 
that, in adjusting equities between 
third persons, he delivered the prop- 
erty to the one who had the best 
right-to it). ° 


32. Freiberg v. Johnson, 71 Tex. 
558, 9 SW 455. 


12 Mass. 


davit of illegality, and so adjudged by 
the court, and then by a jury ap- 
pealed to, and thereupon ordered to be 
released, although the judgment is 
afterward reversed on certiorari, a 
new trial had before the justice, the 
chattel declared subject, and again 
ordered sold, while meantime the 
debtor has put it out of reach. Sea- 
mans v. King, 79 Ga. 611, 5 SE 53. 


36. Wilson v. Brown, 58 “Ala. 62, 
29 AmR 727, 


37. Right to demand indemnity see 
infra §§ 555-559. 


ae State v. Sharp, 2 Sneed (Tenn.) 


ee: Dewitt v. Oppenheimer, 51 Tex, 


arte State v. Rayburn, 22 Mo. A, 
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[§ 337] (5) Bankruptcy*! or Insolvency‘? of 
Debtor. Where a sheriff has seized goods under a 
writ of sequestration issued by a state court to 
enforce a vendor’s lien, he is liable for releasing 
them, without an order of the state court or con- 
sent of plaintiff in the writ, to a trustee appointed 
in bankruptey proceedings begun subsequent to the 
seizure under the writ,#? but under an insolvency 
statute an officer has been held not liable for deliv- 
ering attached property to the debtor’s assignee in 
insolveney,** even though the insolvency proceed- 
ings were subsequently annulled.*® So a sheriff who 
has levied on the interest of one partner on the suit 
of his separate or individual creditors, may, without 
liability, release the levy when the partnership is 
insolvent, and the sale of the partner’s interest 
would not have satisfied the execution. Where 
a sheriff has wrongfully released property levied 
on under execution the execution plaintiff does not 
lose his right of aetion against the sheriff by proving 
his claim against the bankrupt estate of the exe- 
cution debtor and accepting a dividend.** 


[§ 338] (6) Dissolution of Writ.tS Where an 
attachment is dissolved it is the duty of the officer 
to return the attached property to defendant in 
the writ*® and the sheriff is not hable to the at- 
tachment plaintiff for failure to hold the property 
in order to give plaintiff time to appeal and file a 
supersedeas®® even though on a subsequent appeal 
the order dissolving the attachment is reversed;°? 
and the existence of a stipulation that plaintiff 
should, on dissolution of the attachment, have time 
to appeal and give a supersedeas bond, is immaterial 
if the officer was not a party to the stipulation.®? 


[§ 339] (7) Expiration of Writ. A sheriff is 
not liable for failure to keep attached property 
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had assumed control and had juris- 


[§§ 337-341 


where no execution is issued or no demand for the 
property is made on him by the attaching creditor 
until after the expiration of the period after judg- 
ment for which the sheriff is entitled to hold the 
goods under the attachment,®*® and this is true, al- 
though before the judgment the sheriff had accept- 
ed a receiptor and relinquished the property.°** 


[§ 340] (8) Judicial Proceedings Affecting Right 
of Possession. When a sheriff holds, under attach- 
ment, property seized as that of the attachment 
debtor, and the court in which the attachment suits 
are pending appoints a receiver in a suit commenced 
to determine conflicting rights in the property and 
directs such property to be turned over to him, 
such taking of the property from the sheriff’s pos- 
session is a proper defense in an action against 
him, by plaintiff in one of the attachment suits, 
for an unauthorized release of the attached prop- 
erty;°> and where a sheriff levies an execution on 
goods, and, an injunction being served on him, re- 
delivers the goods, he is not liable to plaintiff, al- 
though no security has actually been given for the 
injunction.5® So also a sheriff who has levied an 
execution on personal property and has been de- 
prived of the possession thereof by writ of replevin 
at the suit of a claimant is not liable for the debt 
and damages on the motion of the judgment credi- 
tor,°? even though the creditor has given the sheriff 
indemnity.®& 


[§ 341] (9) Payment of Amount Claimed in 
Writ. The sheriff who makes the attachment in- 
eurs no hability to plaintiff by releasing the prop- 
erty on defendant’s paying to him the amount of 
the claim as stated in the writ, and costs,°® although 
the amount of the claim is understated through mis- 
take and plaintiff afterward recovers a judgment 


980-1104. 


41. Generally see Bankruptcy 7 C. 


J.pil 

42. Generally see Insolvency 32 C. 
Sn 19) Is 

43. Ardis v. Turner, 4 La. A. 452. 


See Ansonia Brass, etc., Co. v. Bab- 
Ditt,. “4 Ne Vac o>. [rev ‘on other, 
grounds 8 Hun 157] (the fact that 
after a sheriff has levied upon the 
property of a judgment debtor suffi- 
cient to satisfy an execution, the 
property is taken by a United States 
marshal under a warrant in bank- 
ruptcy proceedings instituted against 
the judgment debtor subsequently to 
levy, and is by the marshal turned 
over to the assignee in bankruptcy, 
does not exonerate the sheriff, al- 
though such taking was without his 
consent and against his protest). 


“In cases where the lien or privi- 
lege arises through legal proceedings 
or the process of the state court, the 
bankruptcy court as a rule has juris- 
‘diction of the case under the bank- 
ruptcy statutes. This is not the case 
here. In the instant case the goods 
were seized under a writ of seques- 
tration in enforcement of a vendor’s 
lien. The lien arose from the nature 
of the claim, and not from the process 
of the court. The moment the sheriff 
took possession of the goods the dis- 
trict court of Vernon was vested with 
jurisdiction of the case. . . The 
subsequent appointment of Murphy, 
as trustee, did not give him the right 
to demand possession of the goods 
from the sheriff as the state court 


diction over the property prior to the 
bankruptcy proceedings. . As the 
state court had assumed jurisdiction 
it had the right to retain it for a final 
order or decree.” Ardis v. Turner, 4 
La. A, 452, 454. 


44. Penniman v. Freeman, 3 Gray 
(Mass.) 245 (so holding under St. 
[1838] e 1638 § 5, providing that an 
assignment in insolvency made there- 
under shall vest the estate of the 
debtor in the assignees, “ ‘although 
the same may be then attached on 
mesne process as the property of the 
said debtor,’ and ‘shall be effectual to 
pass all the said estate, and dissolve 
any such attachment’”); Brown v. 
Wirieht, obs Uses Ome (Ontorotios 


45. Penniman y. Freeman, 3 Gray 
(Mass.) 245. 


46. 


. 


47. Dorrance vy. Henderson, 27 Hun 
206 [aff 92 N. Y. 406]. 


[a] Failure to disclose lien arising 
from levy.—Proof of the debt in the 
bankruptcy proceedings without dis- 
closing the lien arising on the levy 
of the execution, and the allowance 
of the same and the declaration of a 
dividend thereon, will relieve the 
sheriff from liability for releasing the 
levy. Ansonia Brass, ete., Co. v. Bab- 
bitt, 74 N. Y. 395 [rev 8 Hun 157]. 


48. Generally see Attachment §§ 


Wilson v. Strobach, 59 Ala. 


49. See Attachment § 1091. 


50. Ryan Drug Co. v. Peacock, 40 
Minn. 470, 42 NW 298; Memphis Gro- 
eery Co. vy. Anderson, 76 Miss. 322, 24 
S 387; Lind Bank v. Coss, 83 Wash. 
W5d, ee 2d) 82.0 


51. Lind Bank v. Coss, 83 Wash. 
151, 145 P 207. See Memphis Grocery 
Covan Anderson, 76 Miss. 322, 24 S$ 
387 (on the dissolution of an attach- 
ment, the attachment plaintiff, who 
took an appeal without notifying the 
sheriff thereof, and without obtaining 
a writ of supersedeas, could not, when 
the appeal resulted in his favor, hold 
the sheriff liable for the value of the 
attached property which the claimant 
below had removed). 


52. Lind Bank v, Coss, 83 Wash. 
a Lata La Uavea BP TY 


53. Howard v. Smith, 12 Pick. 
(Mass.) 202; Goodrich v. Church, 20 
Mite JS 

54. Howard v. Smith, 12 Pick. 


(Mass.) 202. 


55. 
385. 
56. 
INCL 
57. Swain v. Alcorn, 50 Miss. 320; 
Taylor v. Howren, 12 8. CO reg: 
58 Swain v. Alcorn, 50 Miss. 320, 
59. Page v. Belt, 17 Mo. 263. 


Lowenberg v. Jefferies, 74 Fed. 


Taggert v. Hill, a NY Cl Sie 
DLT. 


For later cases, developments and changes in the law see Annotations, same title and section numper, 


§§ 341-343] 


for a larger amount.®° 


[§ 342] (10) Miscellaneous Matters. The sur- 
render of property seized on attachment to a per- 
son claiming to act as agent of the attachment de- 
fendant pursuant to a settlement relieves the sher- 
iff from liability to the true owner of the property 
who had knowledge of all the facts and accepted 
payment of a part of his claim;°! but where plain- 
tiff in execution indemnifies the sheriff against a 
third party claim by giving an undertaking pursu- 
ant to statute, he cannot defend an action for wrong- 
ful release of the goods on the ground that he re- 
jected the sureties as insufficient.°? 


Directions of party or his attorney. Where an 
attorney for an execution ereditor authorizes the 
sheriff to retain the execution until requested to 
make return, the authority to retain the execution 
beyond the return day does not relieve the sheriff 
from liability for releasing the levy and failing to 
retain possession of the property.®* So, where 
the statute provides that no direction by a party 
with respect to the execution of process shall excuse 
the sheriff from liability for neglect or misconduct 
unless in writing, ete., a sheriff levying attachment 
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on real estate cannot show oral instructions by the 
attaching creditor to release the levy on the real 
property and place it on certain money held in 
escrow, so as to relieve himself from lability to 
the creditor for the amount of judgment not satis- 
fied because of such release.®* 


[§ 343] 3. Failure To Have Property Forthcom- 
ing To Satisfy Writ—a. In General. Where a sher- 
iff has taken possession of property under mesne 
process, and plaintiff is successful in the action, 
the officer is hable if he fails to have the property 
forthcoming to satisfy final process issued on behalf 
of plaintiff,*> unless it appears that the property 
did not belong to the debtor®® or was not subject 
to sale on final process,®*7 or the mesne process 
has been dissolved,®* or the facts are such that the 
officer’s failure to produce the property cannot be 
attributed to his negligence or fault;®® but an offi- 
cer holding property under attachment cannot ex- 
cuse his failure to have the property forthcoming to 
satisfy final process by the fact that it did not be- 
long to the debtor, but to a receiptor, where the 
latter is estopped to deny the debtor’s title,?° nor 
is the officer exonerated because the property at- 


60. Page v. Belt, supra. 


61. Wing v. Stackhouse, 143 Wis. 
343, 127 NW 955. 


{a] Tliustration.—Where a buyer 
knew that the seller had not deliv- 
ered the property bought, and that 
the seller had absconded while in 
possession thereof, and knew that the 
father of the seller assumed to settle 
claims against the seller by turning 
over to another the property in the 
possession of the seller at the time he 
absconded, and subsequently levied on 
under attachments, and accepted a 
payment on his claim for the money 
advanced on the purchase of the prop- 
erty, the buyer could not attack the 
father’s authority to act for the seller, 
and the officer surrendering the at- 
tached property to the father was not 
liable to the buyer. Wing v. Stack- 
house, 143 Wis. 343, 127 NW 955. 


62. Cowsert v. Stewart, 72 Cal. A. 
255, 236 P 940. 


Effect of pies generally see 
supra §§ 189-19 


63. Ansonia eats ec: .Co:. N- 
Babbitt, 74 N. Y. 395 [rev 8 Hun 157). 


64. Robinson v. Baker, 35 Cal, A. 
S18) L69-P 694. 


65. U. S.—In re Schow, 213 Fed. 
514. 


Conn.—Jordan v. Gallup, 16 Conn. 


536; Scott v. Crane, 1 Conn. 255. 
Me.—Allen v. Doyle, 33 Me. 420; 
Franklin Bank v. Small, 26 Me. 136; 
Lovejoy v. Hutchins, 28 Me. 272; 
Humphreys v. Cobb, 23 Me. 380; Gor- 
don v. Wilkins, 20 Me. 134; Higgins 


v. Ken@rick, 14 Me. 83. 


Mass.—Bacon v. Lincolin,,2 Cush. 
124; Congdon v. Cooper, 15 Mass. 10; 
Sewall v. Mattoon, 9 Mass. 535. 


N. H.—Lovell v. Sabin, 15 N. H. 29; 
Chapman v. Bellows, Smith 127. 


Vt.—McKOrmsby v. Morris, 29 Vt. 
417; Smith v. Church, 27 Vt. 168. 


[a] Attachment by several credi- 
tors.—A sheriff, attaching goods at 
the suit of several creditors in a cer- 
tain order, must keep them safely, so 
that the last creditor may have the 
benefit of the goods to satisfy his de- 
mand, if the others have not been 


prosecuted. eepise v. Bellows, 


Smith ‘CN. H.) 12 


Extent of rectors where property 
is applied to senior execution writs 
see infra § 353. 


66. Governor v. Gibson, 14 Ala. 
326; Jordan v. Gallup, 16 Conn. 536. 


[a] Detinue proceedings against 
officer.—A sheriff may escape liability 
for not having property attached by 
him forthcoming to satisfy an execu- 
tion issued on a judgment in the at- 
tachment suit by showing that such 
property was taken from him in deti- 
nue proceedings by a claimant there- 
of. Governor v. Gibson, 14 Ala. 326 
(holding that in such case it was suf- 
ficient for the officer to notify the at- 
tachment plaintiff of the detinue pro- 
ceedings and called on him for in- 
demnity, and it was not indispensable 
to his protection that he should have 
replevied the property by giving 
bond; and even the omission to give 
the attachment plaintiff notice would 
not make the officer chargeable with 
the value of the property). 


Where excuse not available see in- 
fra text and note 70. 


67. Taggard v. Buckmore, 42 Me. 
Ths 

68. Grant v. Lyman, 4 Mete. 
(Mass.) 470. 

[a] Tllustration.—Where a credi- 


tor caused the goods of his debtor to 
be attached, and the officer took a re- 
ceipt therefor, and the debtor after- 
ward applied for the benefit of the In- 
solvent Act, and all his property was 
thereupon assigned under the statute, 
thus dissolving the attachment, and 
the attachment creditor recovered 
judgment and took out a writ of exe- 
cution, which the attaching officer re- 
turned wholly unsatisfied, the officer 
was not liable for failure to have the 
property forthcoming to satisfy the 
execution, although the attached 
goods never came into the possession 
of the debtor’s assignees. Grant v. 
Lyman, 4 Mete. (Mass.) 470. 


69. Dayton v. Lynes, 31 Conn. 578; 
Gordon vy. Wilkins, 20 Me. 134; Sco- 
Vill) v. ‘Root, =10 Allen (Mass.) 414; 
Runlett v. Bell, 5 N. Hi. 433. 


[a] Circumstances held sufficient 
to excuse officer.—(1) Where an of- 


ficer made demand on receiptors for 
personal property attached in the suit° 
and delivered to them, which demand 
was made within the time allowed by 
the terms of the execution for its 
service and return, but after the lien 
of the judgment had expired by the 
lapse of sixty ‘days from the time of 
the judgment, the execution having 
been issued some time after the rendi- 
tion of the judgment, but no informa- 
tion of that fact having been given to 
the officer, he was not chargeable 
with negligence in not having the 
property forthcoming to satisfy the 
execution. Dayton v. Lynes, 31 Conn. 
578. (2) Where property attached on 
mesne process was bulky, and was 
deposited in a suitable and convenient 
place for safekeeping, and the attach- 
ing officer was ready and willing to 
deliver the same to the officer having 
the execution issued in the case, he 
having seasonably made demand 
therefor, but was prevented by the 
failure of the officer making the de- 
mand to go with him and receive it, 
he was discharged. Gordon v. Wil- 
kins, 20 Me. 134. (3) A sheriff, who 
has attached property on mesne 
process and delivered it to a person 
apparently in good circumstances, 
taking his receipt and promise to re- 
deliver, is not liable, if he demands 
the property on the execution and is 
unable to obtain it in season to satis- 
fy the writ. Howard v. Wittemore, 


9 N. H. 133; Runlett v. Bell, 5 N. Hz 
433. 
[b] Removal of property attached 


but not removed by officer.—Where 
articles of personal property which, 
by reason of their bulk, or other 
cause, cannot immediately be re- 
moved, are attached in the manner 
provided in Rev. St. ec 90 § 33, and the 
officer is guilty of no misconduct or 
neglect of duty respecting the prop- 
erty, he is not responsible, as if such 
articles were in his actual custody, if, 
without his consent or knowledge, 
they are afterward removed, so that 
they cannot be found to be taken on 
execution. Scovill v. Root, 10 Allen 
(Mass.) 414; Hubbell v. Root, 2 Allen 
(Mass.) 185. 


70. Penobscot Boom Corp. vy. Wil- 
kins, 27 Me. 345. 


[a] Thus, where a receiptor for 
property attached gives a receipt de- 
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tached has been taken from him by a trespasser," 
or by his offer to the officer having the execution 
to deliver the property to him at the place of de- 
posit, if the property is deposited at an inconvenient 
and unreasonable place.‘? So the approval by an 
attachment plaintiff of the person taken as re- 
ceiptor will not excuse the sheriff from making an 
effort to find the property so that it may be sold 
on execution.‘? Other circumstances which have 
been held insufficient to relieve the attaching officer 
from liability are set out in the note.’# 


Nature of seizure. Property attached by lodging 
a copy in the town clerk’s office is in custody of 
the officer, and he is lable for failure to produce 
it, unless Ye can excuse himself by showing that 
he exercised the same degree of care regarding it 
that is required of property taken into actual pos- 
session.7® 


[§ 344] b. Necessity for Demand or Delivery of 
Final Process. A demand upon the officer or the 
delivery of final process to him, within the time 
after judgment during which the mesne process 
remains in force, is necessary to fix his liability for 
failure to have property seized on mesne process 
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forthcoming to satisfy final process,’® unless other 
facts are shown which supersede the necessity of 
a demand,** and failing such demand or delivery 
the officer is not liable, although he would have been 
unable to produce the property if demand had been 
made or the process delivered to him.7* Where a 
personal demand is made, under an execution, on an 
officer outside of his official territory, for goods pre- 
viously attached by him, an unqualified refusal to 
deliver up such goods will render him lable to the 
execution ereditor.*? ; 


[§ 345] 4. Release of Surety by Delivery of 
Property to Principal Debtor. Where a sheriff, 
after levying upon property, delivers it to the prin- 
cipal debtor, thereby releasing the surety from the 
judgment debt, he becomes liable to the creditor, if 
the latter is not in fault.®° 


[§ 346] 5. Failure To Deliver Property to Per- 
son Entitled Thereto. When it becomes the duty 
of the sheriff to deliver to a particular person prop- 
erty of which he has taken possession in his official 
capacity, his failure to so deliver it is a default 
for which he is hable.*t Thus an officer who seizes 
property under a writ of detinue and fails to deliv- 


claring that ‘‘this receipt shall be con- 
clusive evidence against us as to our 
receipt of said property, its value, be- 
fore mentioned, and our liability un- 
der all circumstances,” the sheriff 
cannot set up as a defense to an ac- 
tion by the creditor for refusing to 
deliver the property attached, to be 
taken on execution, that it did not be- 
long to the creditor, but to the re- 
ceiptor, as the latter is estopped by 
his receipt to deny that the property 
’ belongs to the debtor. Penobscot 
Boom Corp. v. Wilkins, 27 Me. 345. 


71. Lovell v. Sabin, 15 N. H. 29. 
72. Gordon v. Wilkins, 20 Me. 134. 
73. Allen v. Doyle, 33 Me. 420. 
74, See cases infra this note. 


[a] Return of attachment “at the 
risk of the plaintiff..—-The return of 
an attachment of personal property 
as made “at the risk of the plaintiff” 
does not relieve the officer making 
the attachment from his responsibil- 
ity in keeping the property until 
judgment and execution, and it is no 
excuse to the officer for failure to 
keep logs attached by him to be tak- 
en on execution that by reason of the 
current of the water in which the 
logs lay and the resistance of the 
owners he was unable to keep them 
within his precinct, since by his at- 
tachment he acquired a special prop- 
erty under which he could have pro- 
ceeded and reclaimed them anywhere. 
Lovejoy v. Hutchins, 23 Me. 272. 


{[b] Delivery of receipt to credi- 
tor’s attorney.—The liability of an of- 
ficer for property attached by _ him, 
which he has delivered to a third per- 
son, taking his receipt for the same, 
to redeliver it, is not discharged by 
his giving the receipt to the attorney 
of the creditor within thirty days aft- 
er judgment, without any request or 
agreement that it should be received 
as a substitute for the property, al- 
though the attorney takes measures 
to obtain the property from the re- 
ceiptor. Humphreys v. Cobb, 22 Me. 
380. 


[c] Judgment in favor of substi- 
tuted plaintiff.—Where an assignee of 
an insolvent debtor, being authorized 


under St. (1841) ¢c 124 § 5, prosecutes 
a suit against the debtor in which 
the debtor’s property is attached, con- 
tinues the suit to judgment, and takes 
out execution therefor in his own 
name as assignee, it is no excuse for 
the sheriff’s failure to have the at- 
tached property forthcoming that the 
names of the parties are not the same 
in the execution as in the original 
writ, he having the means of knowl- 
edge from the record. Bacon v. Lin- 
coln, 2 Cush. (Mass.) 124. 


[d] Application of value of prop- 
erty on final process.—Where person- 
al property was attached by a sheriff 
on sundry suits in favor of A, and 
afterward in a suit in favor of B 
against a third person, and the sher- 
iff delivered the property to D, who 
gave a written receipt, promising to 
redeliver it on demand, and with the 
executions issued in the suits first 
served the sheriff afterward demand- 
ed such property of D, who neglected 
to redeliver it, but paid the value 
thereof to the sheriff, who applied the 
sum so paid in part payment of the 
executions, it being insufficient to 
satisfy the full amount, and B, hav- 
ing obtained an execution in his suit 
and having in vain demanded the 
property of the sheriff, brought an 
action against him for negligence, and 
the sheriff set up such facts as a de- 
fense, it was held that the delivery 
of the property to D, the taking from 
him of a promise for its redelivery 
when demanded, his subsequent pay- 
ment of the full value of the property, 
and the application of the money by 
the sheriff on the execution in favor 

f A, did not excuse the sheriff for not 
aving the property forthcoming to 
be taken on B’s execution. Jordan v. 
Gallup, 16 Conn. 536. 


75. Willey v. Laraway, 64 Vt. 566, 
25 A 435; Fay v. Munson, 40 Vt. 468; 
McKOrmsby v. Morris, 29 Vt. 417; 
Smith v. Church, 27 Vt. 168. 


76. Wetherell v. Hughes, 45 Me. 
61; Lawrence vy. \Rice, 12 Mete. 
(Mass.) 527; Jameson v. Mason, 12 
Vt. 599. 

77. Wetherell v. Hughes, 45 Me. 61. 


[a] Waiver of demand.—In an ac- 


tion against the sheriff for failure of 
his deputy to deliver goods taken on 
attachment, proof of waiver by the 
deputy of a demand for the goods is 
equivalent to proof of demand, al- 
though the deputy was out of office 
ee the time. Morton vy. White, 16 Me. 


78. Wetherell v. Hughes, 45 Me. 
61; Lawrence v. Rice, 12 Mete. 
meet ts 527; Jameson v. Mason, 12 


79. Scott v. Crane, 1 Conn. 255. 


wo Lumsden y. Leonard, 55 Ga. 


81. Ala.—Burton v. Cefalu, 165 
Ala. 362, 51 S 721; Elrod v. Hamner, 
120 Ala. 463, 24 S 882, 74 AmSR 48; 
Thorn v. Kemp, 98 Ala. 417, 13 S 749; 
Gay v. Burgess, 59 Ala. 575. 


Mass.—Munro v. Stowe, 175 Mass. 
169, 55 NE 992. 


N. Y.—Wise v. Grant, 140 N. Y. 593, 
35 NE 1078; Freeman v. Grant, 132 
N. Y. 22, 30 NE 247; Bowe v. Wil- 
kins, LOAN Y¥.1822.-01. NE 339; Wa- 
vor bury: ses Veete aie 9 N2> Y= S982 

epew _v. Beakes, 16 App. Div. 631, 4 
NYS 774. pis ; 


Pa.—Patterson vy. Anderson, 40 Pa. 
359, 80 AmD 579. 


S. D.— Conway v. Belatti, 42 S. D. 
400, 175 NW 703. ; a 


Wash.—Cunningham vy, 
Wash. 433, 235 P 964, 


(a] Illustrations.—(1) Where an 
officer who has seized property in an 
action of replevin refuses to release 
the same upon tender of a bond in 
double the value of the property with- 
in the nroper time, as the statute re- 
quires him to do, but delivers it to 
plaintiff in the action, he is a tres- 
passer ab initio and is liable for all 
damages resulting from his miscon- 
duct. Pruett v. Williams, 156 Ala. 
346, 47 S 318. (2) Where a sheriff has 
lawfully come into possession of 
property by a levy thereon under exes 
cutions, but subsequently the debtor 
makes an assignment for the benefit 
of creditors, the sheriff cannot law- 
fully retain a surplus arising on the 
sale under such executions in order 


Long, 134 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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er it to defendant after plaintiff’s failure to give 
a forthcoming bond, as required by statute, is lia- 
ble for damages,** and he cannot justify his mis- 
conduct by showing that defendant did not own 
the property®® or that he had only a qualified in- 
terest therein,’* or that it was subject to mort- 
gage,*° or that it was subsequently adjudged to 
belong to plaintiff in the writ..® So, while an officer 
executing criminal process is authorized to take 
possession of stolen property, he cannot retain pos- 
session for an unreasonable time without rendering 
himself hable to the owner for conversion;*’ but 
an officer cannot be held liable for failure to return 
attached property to defendant upon payment of 
the debt to plaintiff or a settlement between the 
parties, where no notice is given to him and the 
suit is not discontinued,®*® nor does the failure of 
an officer to deliver goods seized by him on demand 
amount to a conversion, when he has lawfully part- 
ed with their possession.’® Neither can an officer 
be held liable for conversion because, before the 
dissolution of an attachment, he refused to deliv- 
er the property to a mortgagee, who had been sum- 
moned as trustee;®° and failure of an officer to 
deliver the property to defendant on dissolution of 
an attachment is excused where the property is al- 
ready in possession of defendant’s assignee for the 
benefit of creditors by virtue of a replevin suit.°+ 
A sheriff who levies under a judgment for restitu- 
tion of demised premises, and on order of plaintiff 
releases the levy as to all of the personal property, 
is not liable to the evicted defendant for the val- 
ue of a crop which, after the release, defendant 
permitted to remain on the premises.°? 


Injury to party entitled to- property. An officer 
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is not liable for failure to deliver unless the party 
entitled to delivery is injured thereby.®* 


Necessity of demand or notice. It has been held 
that a previous demand is necessary to support an 
action against a sheriff for a refusal to return prop- 
erty in his official custody to the owner when the 
latter has become entitled to such return;°* but 
there is contrary authority.°® The officer may waive 
the right to notice of facts entitling a judgment 
debtor to a return of the property.®® 


Necessity of actual delivery. Where a writ of 
replevin enjoins the sheriff to take and deliver the 
goods,°* there must be an actual delivery, and a 
symbolical delivery is insufficient®® unless plaintiff 
consents to such delivery.®® 


[§ 347] 6. Conversion of Property. A sheriff 
is liable for wrongfully converting property to his 
own use, although he originally obtained possession 
thereof by a lawful seizure under process.? 


[§ 348] 7. Disposition of Property.* A sheriff 
ineurs no liability to a prior henholder by turning 
over attached property to plaintiff upon order of 
defendant, although he knew of the existence of 
the prior lien.t So the wrongful acts of plaintiff 
in repleyvin in concealing the goods after their deliy- 
ery to him by the sheriff, and refusing to surrender 
them, imposes no liability on the sheriff.5 Where 
property in the hands of an agent is sequestered 
and there is a nonsuit in the sequestration proceed- 
ings the sheriff incurs no hability to the owner of 
the property by returning it to the agent;® and 
where the interest of one tenant in common in per- 
sonal property is attached, the attaching officer, 


to apply the same on other execu- 
tions which came into his hands after 
the assignment, and if he does so he 
is liable as for conversion. Freeman 
v. Grant, 132 N. Y. 22, 30 NE 247 [aff 
8 NYS 912]. 


{b] Dismissal or termination of 
attachment suit.—Where an action in 

which an attachment is levied is dis- 
missed, the sheriff is liable for failure 
to return the property to the attach- 
ment defendant as required by stat- 
ute after an attachment suit has 
terminated in a judgment against 
plaintiff on an account filed as a Set- 
off, a third person owning the prop- 
erty under a sale from the original 
. defendant may maintain his property 

by making demand on the _ officer 
therefor; and, if the latter fail to de- 
liver it, he will be answerable in 
damages. Gates v. Gates, 15 Mass. 
310; Cunningham v. Long, 134 Wash, 
433-235 P 964. 


[c] Dissolution of attachment.— 
An officer who removes attached 
property from defendant’s possession 
is liable for conversion of the same 
on dissolution of the attachment if 
he fails to deliver it to defendant on 
demand, and that therefore a charge 
that on dissolution of the attachment 
the officer was bound only to remove 
the keeper placed in charge of the 
property and leave it where he found 
it was properly refused. Munro v. 
Stowe, 175 Mass. 169, 55 NE 992. 


[ad] Statutory provisions; replevin. 
—Where defendant, in replevin, did 
not make any demand or give notice 
that he required the return of the 
chattels before the return day, and 
on that day a nonsuit was granted 
because of plaintiff’s failure to ap- 


pear, such nonsuit terminated the ac- 
tion; and hence a delivery of the 
property to plaintiff in replevin on 
the return day, but before the return 
hour, constituted a delivery to the 
wrong person, rendering the consta- 
ble liable for the penalty and dam- 
ages imposed by Code Civ. Proc. 
2928. Rushbrook v. Mead, 72 Misc. 
230, 181 NYS 47. 

82. Burton v. Cefalu, 165 Ala. 362, 
51 S 721; Elrod v. Hamner, 120 Ala. 
463, 24 S 882, 74 AmSR 48; Thorn v. 
Kemp, 98 Ala. 417, 13 S 749; Gay v. 
Burgess, 59 Ala. 575. 

83. Burton v. Cefalu, 165 Ala. 362, 
51 S 721; Elrod vy. Hamner, 120 Ala. 
463, 24 S 882, 74 AmSR 43; Gay v. 
Burgess, 59 Ala. 575. 


84. Elrod v. Hamner, 120 Ala. 463, 


24 S 882, 74 AmSR 438. 

85. Elrod v. Hamner, supra. 

86. Burton v. Sat 165 Ala. 362, 
ah AS yray 


87. Holyoke Mut. F. Ins. Co. v. 
Horton, 100 Vt. 228, 136 A 385 (reten- 
tion for nearly one and one-half years 
held unreasonable). 


88. Livingston v. Smith, 5 Pet. (U. 
S.) 90, 8 L. ed. 57; Wheeler v. Nich- 
ols, 32 Me. 233. 


89. Halsey v. Huse, 46 Conn. 389. 
90. Jackson v. Kimball} 121 Mass. 
204. 


91. Clark v. Lamoreux, 70 Wis. 


508, 36 NW 393. 


S. (La.) 46. 


94. Conover v. Gatewood, 2 es .< 
Marsh. (Ky) 566, 12 AmD 451 


95. Elrod v. Hamner, 120 nae 463, 
24 S 882, 74 AmSR 43. 


96. Dorman v. Kane, 
(Mass.) 38. 


[a] Waiver of right to notice of 
payment of judgment.—Where a 
judgment debtor whose property has 
been attached on mesne process has 


5 Allen 


_paid the amount of the judgment and 


informs the officer thereof and de- 
mands the return of his property, be- 
fore the expiration of the attachment 
lien, and the officer, without asking 
for ‘delay or authority from the judg- 
ment creditor to deliver up the prop- 
erty, replies that it is lost and he can- 
not deliver it up, this is a waiver of 
any right which he might otherwise 
have had to further notice of the pay- 
ment of the judgment. Dorman v. 
Kane, 5 Allen (Mass.) 38. 


97. Generally see Replevin § 142. 


98. Hayes v. Lusby, 5 Harr. & J. 
(Md.) 485. 


99. Hayes v. Lusby, supra. 


1. Generally see Trover and Con- 
version [388 Cyc 1997]. 


2. Christensen v. Beebe, 
406, 91 B 129. 


3. Release of property on bond see 
supra § 332. 


4. Baldwin v. Manning, 50 SW 683, 
20 KyL 1995. 


5. King v. Cook, 4 Ill. A; 525. 
6. Hasluck v. Morgan, 2 Mart. N. 


32 Utah 


92. State v. Bode, (Mo. A.) 219 SW 
1001. 
93. Vawter v. Morgan, 6 Mart. N.'S. (La.) 9 
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after the attachment is dissolved, may relieve him- 
self from lability to the debtor for the property 
by delivering it to the cotenant.? Where the right 
of a sheriff to hold attached property has ceased by 
reason of a composition between the debtor and 
creditor, and the property is seized by another offi- 
cer under process, without the knowledge and 
against the will of the sheriff, the sheriff is not 
liable because the debtor or his assignee is unable 
to get possession of the property® but where an 
officer who has seized property under attachment 
releases the lien of the attachment by turning over 
the property to plaintiff in the attachment, he be- 
comes a trespasser from the beginning.® Where 
property has been attached and judgment obtained 
the officer is liable for turning over the proceeds 
to a third person on mere notice of claim without 
proof of title.t° If the court fails to acquire ju- 
risdiction of an appeal from justice court by plain- 
tiff in a distress warrant, a constable who turns 
over the distrained property to such plaintiff is 
liable to the owner of the property for damages.1? 
So an officer who turns over to a third person prop- 
erty held by him under a writ of sequestration is 
liable to the owner!? and cannot, in an action by 
such owner to recover the value of the property, 
discharge his liability by returning it to plaintiff.+® 


[§ 349] 8. Use of Property.1* A sheriff or con- 
stable who uses, or allows a third person to use, 
personal property in his official custody is ordinari- 
ly regarded as a trespasser ab initio; but it is 
otherwise where the officer does not use the property 
for his own benefit or the benefit of a person other 
than the debtor, and it is not injured by such use.?® 
So it has been held that where a sheriff had the cus- 
tody of slaves, the mere fact that he removed them 
from the parish prison to his own place did not make 
him lable for their hire;'? but that he becomes 
responsible only for their forthcoming, and for the 
value of any benefit he might derive from their 


7, Gassett v. Sargeant, 26 Vt. 424; 
Frost v. Kellogg, 23 Vt. 308. 


8. Irwin v. Kessler, 2 Cinc. Super. 
(Oh.) 1. 

9. Griswold v. Sundback, 4 S. D. 
441, 57 NW 339. 

10. State v. Langdon, 57 Mo. 353.| ment). 

11. Dupree v. Massey, (Tex. Civ. 17. 
A.) 192 SW 790. 467. 

12. Crane v. Quinn, 23 La. Ann. 18, 
512. 19. 

13. Crane v. Quinn, supra. 


14. Extent of liability see infra § 20. 
354. 

15. Collins v. Perkins, 31 Vt. 624. 

16. Paul v. Slason, 22 Vt. 2381, 54 21. 
AmD 75. 


[a] Rule applied.—Where an of- 


Rice, 11 Metc. 


AmR 396; 
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the horse and wagon in the highway 
and it did not appear for what pur- 
pose he was using them, 
might infer from the time and cir- 
cumstances that he was 
them for the purpose of securing [a] 
them in a convenient place for keep- 
ing them while subject to the attach- 


Callaway v. Bobo, 15 La. Ann. 


Callaway v. Bobo, 


Hooks v. Pafford, 34 Tex. Civ. 
A. 516,.78 SW 991. 


Malcom  v. 
(Mass.) 279, 46 AmD 675; 
(Mass. ) 


Williams v. Powell, 101 Mass. 467, 3 
Malcom v. Spoor, 12 Metce. 
(Mass.) 279, 46 AmD 675; 


4 
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[§ 350] 9. Holding Possession of Premises Con- 
taining Goods Seized under Process. Where a sher- 
iff or constable seizes goods he may, without sub- 
jecting himself to liability, hold the house in which 
they are for such time as is reasonably sufficient to 
make an inventory and remove the goods,'® or may 
remain in the premises for such time as is reason- 
ably necessary to enable him to remove the goods ;*° 
but if he remains in, or holds possession of, the 
premises for a longer time he becomes liable as a 
trespasser,?4 and may be held liable for rent.** 
It has been held that where a sheriff wrongfully 
seizes goods under an attachment, and takes ex- 
clusive possession of the premises on which they 
are, he is liable, in an action for the wrongful sei- 
zure, for the rent of the premises for the time they 
are occupied by him,?* and that where a sheriff 
keeps possession of an entire building in which at- 
tached property is found, the owner is entitled to 
recover for loss of the use and occupation of that 
portion of the building not oceupied by the attached 
property.2* So, where an officer who has attached 
the goods of a tenant by the day holds possession 
of the premises with the tenant’s consent, he is ha- 
ble for the rental value thereof after notice from 
the landlord to vacate.2® On the other hand, it 
has been held that an officer who levies on the goods 
of a tenant and uses the demised building for the 
safekeeping of the goods, the lease to the tenant 
not being terminated, does not become liable to 
the landlord for the rent during such ocecupancy.?® 
So it has been held that where property of a ten- 
ant, located in rooms of an office building which he 
occupied under a yearly lease, is attached and left 
there by the sheriff in charge of a watchman, the 
tenant, and not the sheriff, is liable for the rents 
pending a disposition of the property,?7 and that the 
owner of premises in which a sheriff has left the 
goods of the tenant after seizure or attachment 


reuasser Davis v. Stone, 120 Mass. 


the jury] 20. Hooks v. Pafford, 34 Tex. Civ. 


A. 516, 78 SW 991. 


Illustration.—Where a sheriff 
took possession of a building rented 
by plaintiffs to use in connection with 
certain goods purchased, which the 
sheriff levied on as the property of 
the seller, and the sheriff used the 
building until he had disposed of the 
goods, a period of two months, he was 
liable to plaintiffs for the rent, with- 
out regard to the validity of the sale 
of the goods levied on. Hooks vy. Paf- 


removing 


supra. 


Spoor, 12 Metc.| ford, 34 Tex. Civ. A. 516, 78 SW 991. 
Rowley v. 
337. 23. Carman v. Kelly, 5 Hun (N. 
; ¥.) -283. 
Davis v. Stone, 120 Mass. 228; 24. Clapp v. Thomas, 7 Allen 


(Mass.) 188. 
Rowley v. 25. Frizzell v. Duffer, 58 Ark. 612) 


ficer attached a horse, wagon, and 
harness, and immediately put them 
in use in removing other personal 
property of the debtor attached by 
him at the same time, and it ap- 
peared that they were not thereby in- 
jured, he was not liable for such use 
as a trespasser ab initio. Paul v. Sla- 
son, 22 Vt. 231, 54 AmD 75 (holding 
further that where it appeared that 
the officer on the next day subsequent 
to the attachment was seen driving 


Rice, 11 Metc. (Mass.) 337. 


[a] Delay held unreasonable.—A 
constable’s delay for seven hours in 
the middle of the day to remove fur- 
niture attached by him, and over 
which he had placed a keeper in a 
dwelling-house in a city, the prop- 
erty belonging to and being attached 
under a writ against one temporarily 
residing in such house, was unreason- 
able, and rendered him liable as a 


25 SW 1111. 


26. Whidden v. Toulmin, 6 Ala. 
104; Peo. v. Gilbert, 64 Ill. A. 203. 


27. Northwestern Mut. L. Ins. Co. 
v. Hill, (Tenn. Ch. A.) 46 Siw 1008 
(to the watchman, who was not a 
deputy sheriff, that rent would be 
charged was not notice to the sheriff 
Sree to charge him with the 
rent). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 3850-354] 


cannot hold the sheriff personally liable for the rent 
where there was no evidence authorizing the infer- 
ence that the parties intended to assume the rela- 
tion of landlord and tenant.?§ 


~ Placing unfit keeper in charge. An officer who 
enters a house under process and attaches goods 
therein becomes a trespasser ab initio by placing 
therein an unfit person as keeper of the goods 
against the remonstrance of the owner of the house.?® 


Deprivation of use of property seized. An officer 
who attaches personal property and summons a 
mortgagee as trustee of defendant, who thereupon 
surrenders possession of the property to the mort- 
gagee, does not, by unreasonably keeping possession 
of a building of defendant in which the property is 
situated, render himself liable to defendant in dam- 
ages for depriving him of the use of the personal 
property.°° 


[§ 351] 10. Liability for Value of Use of Real 
Property under Seizure. It is the duty of the sher- 
iff when he seizes productive real estate to take 
at the same time all the rents, issues, and revenues 
which the property may yield;?t and when he neg- 
lects to do so efficiently in a proper case, and the 
judgment and seizing creditor is injured thereby, the 
sheriff is bound to repair the damage which he has 
occasioned by his fault;?? but where the sheriff 
seizes the residence of a defendant which is occu- 
pied by defendant, and is without power either to 
expel defendant or to compel him to pay rent, he 
cannot be held liable for the value of the use of 
the property.*® 


[§ 352] 11. Estoppel To Deny Lawful Posses- 
sion.** Where a constable having a writ of attach- 
ment, and, not being misled by any instructions 
from plaintiff or his attorney, represents to plaintiff 
that he has made a valid attachment, and thereby. 
induces plaintiff to rely on it, and forego making 
any further attachment, he is estopped, in an action 
of trespass on the case, from showing that in fact 
he made no legal attachment.*°® 


[§ 353] 12. Extent of Liability—a. In General. 
A sheriff who voluntarily releases or negligently 
loses control of property levied on so that it is not 
available for the satisfaction of an execution is 
liable to the execution plaintiff for the amount of 
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the debt®® and costs,37 unless the property seized 
was not sufficient to satisfy the debt, in which case 
the measure of damages is the value of the prop- 
erty,?*® at the time when it should have been ap- 
plied to the debt;°® but the officer is lable only 
to the extent of the injury, and if he releases the 
goods to the attaching creditor, who sells them for 
their full value, he is liable to the debtor only for 
the value of the interest in the goods which the lat- 
ter claims as against his ereditor.*° If property in 
the custody of an officer is destroyed through his 
negligence the owner is entitled to recover its val- 
ue.*t 


Nominal damages; application of property to 
senior writs. Where a sheriff levies successive at- 
tachments of different creditors on property of a 
debtor, he will be liable only for nominal damages 
for failure to have it forthcoming to satisfy the 
execution of a junior attaching creditor, where he 
has applied it to satisfy the executions of senior at- 
taching creditors previously obtained, complying 
with all the requirements of the statute in making the 
application.*? 


[§ 354] b. Mitigation or Reduction of Damages. 
The fact that, after the neglect of an officer to keep 
the property, the creditor could, by a new process 
or execution, obtain satisfaction of his debt, cannot 
be shown in mitigation of damages,** and the of- 
ficer holding property under a writ of detinue, who 
fails to deliver it to defendant where plaintiff does 
not give a forthcoming bond, cannot mitigate dam- 
ages by showing that defendant in the detinue suit 
did not own the property,** or that he had only 
a qualified interest therein,*® or that it was subject 
to mortgage,*® or that it was subsequently adjudged 
to belong to plaintiff in the writ.‘ In a suit by a 
creditor against an officer for neglecting to keep 
personal property attached on mesne process so that 
it might be taken on execution, such officer is not 
entitled to have a reduction made from the full 
value of the property, in mitigation of damages, for 
the expenses which might have attended the keep- 
ing, had it been kept safely,*® nor can an officer 
who has permitted property attached by him to re- 
turn to the hands of the debtor be allowed a deduc- 
tion from his lability for expense of keeping the 


.property, where such expense was borne by the 


28. Whitman v. Bowe, 56 Hun 141, 
9 NYS 65. 


29. Malcom v. Spoor, 
(Mass.) 279, 46 AmD 675. 


30. Leavitt v. Butterfield, 15 Gray 
(Mass.) 67. 


31. Conte v. Handy, 
862. 


32. Conte v. Handy, supra. 
33. Conte v. Handy, supra. 


34. Estoppel generally see Estop- 
pel 21 C. J. p 1052. 
35. Howes v. Spicer, 23 Vt. 508. 
36. Montegut v. Waggaman, McG. 
- Dorrance v. Henderson, 27 


Hun (N. Y.) 206 [aff 92 N. Y. 406]; 
Com. v. Contner, 18 Pa. 439. 


12 Mete. 


34 La. Ann. 


37. Montegut v. Waggaman, McG. 
(La.) 69. 


[57 C. J.—40] 


38. La.—Montegut v. Waggaman, 
supra. 


Me.—Willard v. Whitney, 49 Me. 
235; Franklin Bank v. Small, 24 Me. 
52; Weld v. Green, 10 Me. 20. 


Mass.—Tyler v. Ulmer, 12 Mass. 
163; Rockwood v. Allen, 7 Mass, 254. 


Mo.—State v. Langdon, 57 Mo. 350. 
Pa.—Com. v. Contner, 18 Pa. 439. 


[a] Value of property attached, 
as stated in officer’s return and in a 
receipt taken for it, may, in the ab- 
sence of all contradictory proof, be 
taken as the true value of the prop- 
erty for which the sheriff is liable. 
Willard v. Whitney, 49 Me. 235. 


39. Tyler v. Ulmer, 12 Mass. 163. 


[a] For example, where a sheriff 
lost property attached by him, the 
measure of damages was the value of 


the property at the time the execution 
should have been levied, and not at 
the time of the attachment. Tyler v. 
Ulmer, 12 Mass. 163. 


40. Duty v. Jones, 123 Ark. 46, 184 
SW 419. 

41. Westberry v. Hand, 19 Ga. A. 
529, 91 SE 930. 

42. Jordan v. Gallup, 16 Conn. 536. 

43. Bowman v. Barnard, 24 Vt. 355. 


44. Burton v. Cefalu, 165 Ala. 362, 
51 S 721; Elrod v. Hamner, 120 Ala. 
463, 24 S 882, 74 AmSR 43. 


45. Elrod v. Hamner, supra. 

46. Plrod v. Hamner, supra. 

47. Burton v. Cefalu, 165 Ala. 362, 
51 S 721. 


: ae. Lovejoy v. Hutchins, 
72. 


23 Me. 
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debtor;*® but an officer may reduce his liability for 
releasing or negligently losing control of goods held 
under process by showing that the property was 
subject to prior liens by reason of which the full 
amount of the execution could not have been real- 
ized by a sale.°° So in an action against a sheriff 
for an unauthorized release of attached property, 
he may set up in mitigation of damages the facts 
that plaintiff’s attachment was subsequent to many 
others, and that judgments have been rendered in 
the other actions more than sufficient to exhaust 
the attached property;°t but he cannot mitigate 
damages by showing that the judgment debtor is 
solvent.° The payment and discharge of the exe- 
cution during the pendency of an action against a 
sheriff for not properly keeping property attached 
goes merely in mitigation of damages and does not 
prevent a recovery of nominal damages.°® 


Use of property.®* Although the use of property 
seized be such as to make the officer a trespasser 
ab initio, and prima facie liable for the full value 
thereof, yet if the property be received back by its 
owner, or is legally disposed of on execution against 
him issued in the suit in which it was seized, the 
officer is not liable for the full value of the proper- 
ty, but only for such damages as were occasioned 
by the use.°® 


[\ 355] G. Liabilities Arising Out of Sale of 
Property®*°—1. Invalid or Irregular Sale—a. In 
General. <A sheriff who sells property under process 
which is void on its face,®*? or property which he 
has no authority to sell under his process,°*® is liable 
for any damages résulting from such act unless the 
execution defendant is estopped to complain.®® So 
a sheriff who attaches property on mesne process 
and sells it thereon without the consent of the cred- 
itor and owner,®® or an order for such sale,*? or 
otherwise than by the mode prescribed by statute,®? 

49. Higgins v. Kendrick, 14 Me. 


conversion 
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erty to satisfy an execution issued 
83. on the judgment, 
thereafter to maintain an action of 


[$§ 854-8 


becomes liable as a trespasser; and the liability of 
the officer for an illegal sale under attachment is 
not affected by the fact that he has subsequently — 
attached the proceeds of the sale on another writ 
in favor of the same plaintiff and against the same 
defendant.*? The fact that a purchaser at a sheriff’s 
sale has notice of the circumstances under which 
the sale is made does not bar an action by him 
against the sheriff for breach of the implied cove- 
nant that the sheriff had authority to sell, which 
was recited in his deed.®* 


[§ 356] b. Sale after Satisfaction of Judgment 
or Tender of Amount Due. A sheriff who sells 
property seized under execution after the judgment 
has been, to his knowledge, satisfied,®° or after his 
refusal of a tender by the judgment debtor of the 
amount due,°® is liable therefor to the execution © 
defendant. 


[§ 357] c. Sale after Garnishment of Debt.°*7 A 
sheriff incurs no liability by a sale of property un- 
der execution, although he is notified that the debt 
has been garnished in a suit by a third person against 
the creditor, he not being a party to the garnishment 
proceeding.®§ 


[§ 358] d. Sale after Death of Debtor. Where a 
sheriff levies an execution on property and sells 
it, after the death of defendant, for its full value, 
and returns the execution satisfied, the personal 
representatives of defendant cannot, in an action 
against the sheriff, recover the value of the proper- 
ty which may have been so appropriated in satis- 
faction of the debts of the decedent.*® So, where 
administrators neglect to procure a stay of execution 
against the estate of their intestate, and his chat- 
tels are afterwards sold on such execution, the es- 
tate being insolvent, they have no right of action 
against the officer who levied the execution.?°® 


execution was still to be kept in life 
for his own indemnity, an‘d the officer 
being afterward called upon for the 


he is estopped 


50. Com. v. Contner, 18 Pa. 439; 
Southwick v. Weeks, 3 Vt. 49. 


51. Lowenberg v. Jefferies, 74 Fed. 
385. 
52. Tyler v. Ulmer, 12 Mass. 163. 


53. Brown v. Richmond, 27 Vt. 
583. 


54. Liability generally see supra § 


55. Collins v. Perkins, 31 Vt. 624. 
56. Liability: 
For acts of deputy see supra § 195. 
On official bond see infra §§ 891-907. 


Sale on: 

Attachment generally see Attachment 
§§ 784-814. 

Execution generally see Executions §§ 
550-721. 


57. Brayman v. 
Mass. 525. 


58. Shannon v. Jones, 34 N. C. 206 
(sale of growing crop which is after- 
ward gathered by purchaser). 


59. Sproul v. Monteith, 66 Colo. 
541, 185 P 270. 


[a] Acquiescence in sale.—Where 
plaintiff, with knowledge of the in- 
validity of a judgment against him, 
acquiesced in the sale of his prop- 


Whitcomb, 134 


against the sheriff who 
conducted the sale. Sproul v. Mont- 
eith, 66 Colo. 541, 185 P 270. 


60. Ross v. Philbrick, 39 Me. 29. 
61. See infra § 376. 


62. Ross v. Philbrick, supra; Wal- 
lis v. Truesdell, 6 Pick. (Mass.) 455. 
See also infra §§ 377-384. 


63. Everett v. Herrin, 48 Me. 537. 


64. Stoney v. Shultz, 10 S. C. Eq. 
465, 27 AmD 429. 


65. Sherman v. Boyce, 15 Johns. 
(N. Y.) 443; Kuhn v. North, 10 Serge. 
& R. (Pa.) 399; McLeod v. Fortune, 19 
U. CQO @e MOnes) 0.05 


[a] Rule applied.—A deputy sher- 
iff having a fieri facias in his hands 
agreed with defendant in the execu- 
tion to delay the sale and to join with 
defendant in making a note on which 
money should be raised and applied 
to the satisfaction of the judgment, 
provided that he should still retain 
the execution in his hands, and if he 
was called on for the payment of the 
note he might then proceed to sell for 
his own indemnity, and the note was 
accordingly made and the money 
raised and paid over to the agent for 
the creditors’ attorneys in satisfaction 
of the judgment, the officer at the 
time informing the agent that the 


payment of the note sold defendant’s 
property under the execution, it was 
held that the payment to the judg- 
ment creditor, not being a conditional 
payment, was a satisfaction of the 
judgment, and therefore the execution 
was spent, and could not be used by 
the officer to enforce his own agree- 
ment with the debtor, such agreement 
being illegal and tending to oppres- 
sion and abuse, and that defendant 
in the execution might maintain an 
action of trespass against the officer 
for the property taken and sold by 
him. Sherman v. Boyce, 15 Johns. 
CNY.) 74438 


Satisfaction of judgment generally 
see Judgments §§ 1057-1138. 


66. Tiffany v. St. John, 65 N. Y. 
314, 22 AmR 612 [aff 5 Lans. 153]. 


Tender generally see Tender [38 
Cye 127]. 


67. Generally see Garnishment 28 
Coss 


68. Gastineau v. Sanders, 
5, 24 KyL 126. 


69. Boyer v. Herndon, 14 B. Mon. 
(Ky.) 222. See also Haynsworth y. 
Frierson, 45 S. C. L. 476 (where both 
the levy and the sale occurred after 
the death of the debtor). 


70. Clark v. May, 11 Mass. 233. 


68 SW 
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[§ 359] e. Sale after Bankruptcy of Debtor.71 
Where a sheriff levied on certain goods under exe- 
cutions, and a writ of attachment in bankruptcy 
was afterward issued against the execution debtor, 
but the sheriff subsequently proceeded to sell under 
the executions and paid over the proceeds to the 
execution creditors, he was liable therefor ;7?_ but it 
has been held that a debtor cannot, as against a 
sherifi’s plea of justification under a writ of exe- 
_eution, set up a discharge in bankruptcy subsequent 
to the judgment, it being the duty of the debtor to 

have availed himself of such defense against the 
judgment by audita querela and supersedeas to the 
execution.73 


[§ 360] f. Sale after Injunction,’* Stay,7>5 or 
Supersedeas.*® <A sheriff is liable where he sells 
property after receiving notice of an injunction re- 

_straining the sale,’* or an order staying proceedings 
on the writ,7® or a supersedeas of the writ.79 


[§ 361] g. Sale Pending Appeal.*° Where a pri- 
or attachment was vacated and declared subordinate 
to a second attachment against the same defendant, 
but subsequently such vacation was set aside on ap- 
peal, but no stay of proceedings pending such appeal 
was obtained, and the sheriff, without notice of the 
pendency thereof, in good faith and in accordance 
with the decision setting aside the first attachment, 
sold the property and distributed the proceeds un- 


71. Generally sce Bankruptcy 7 C. 


444; 
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La,—Terrail v. Tinney, 20 La. Ann. 
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der the second attachment, he was not liable to plain- 
tiff in the first attachment for the amount of his 
execution.®1 


[§ 362] h. Sale under Writ Subsequently Set 
Aside. Where a sheriff permits plaintiff in execu- 
tion to purchase the goods levied on before the re- 
turn-day of the writ, and the writ is set aside by 
the court, he is liable to subsequent execution cred- 
Ltors.6* 

Sale of attached goods after dismissal of attach- 
ment suit; relief from liability. Where a sheriff 
sells attached goods on mesne process, pursuant to 
statute, and, after the suit on which they were at- 
tached is dismissed, defendant in that suit brings 
an action against the officer to recover the proceeds 
of the goods, the officer may defend by showing that 
the goods were the property of a third person, who 
has recovered or demanded satisfaction of him 
for seizing them.®% 


[§ 363] i, Sale of Property Not Belonging to 
Defendant®+—(1) In General. A sheriff who sells 
property not belonging to defendant in the process 
under which he acts is liable to the true owner for 
the resulting damage,®® although the sale was made 
without taking actual possession of the property,®® 
and the officer making the sale did not remove it;** 
and he cannot escape liability because he sold only 


[b] Chattels hired by debtor.— 
Where a hirer of chattels for an in- 


a 1. 


72. Kinney v. Dudman, 11 N. S. 19 
(holding further that a verdict for the 
net proceeds of the sale with twelve 
per cent added was not excessive, the 
evidence justifying the finding of the 
jury that the goods would have 
brought that amount if properly sold). 


73. Moore v. Allen, 25 Miss. 363. 
74. Injunction generally see In- 
junctions 32 C. J. p 1. 


75. Stay of execution generally see 
Executions §§ 382-412. 


76. Supersedeas generally see Ap- 
peal and Error §§ 1391-1460. 


77. Buffandeau v. Edmondson, 17 
Cal. 436, 17 AmD 139. 


78. Spencer v. Long, 39 Cal. 700. 


79. O’Donnell v. Mullin, 27 Pa. 199, 
67 AmD 458. 


80. Generally see Appeal and Error 
3°. J. p 266. : 


Sly (Clarkev: Smith, 57, App. Div. 
524, 68 NYS 39. 


82. Williams’ App., 9 Pa. 267. 


83. Mansfield v. Sumner, 6 Mete. 
(Mass.) 94. 


84. Levy on property not belonging 
to defendant see supra §§ 271-281. 


85. Ala.—Locke v. Garrett, 16 Ala. 
698. 


Ark.—Moores v. 
189, 53 SW 1057. 


Cal.—Curtner v. Lyndon, 128 Cal, 
35, 60 P 462; Rankin v. Ekel, 64 Cal. 
446, 1 P 895. 


Ga.—Thrash v. Harman, 21 Ga. A. 
98, 94 SE 54. 


Ind.—Jamison v. Hendricks, 2 
Blackf. 94, 18 AmD 131. 


Ky.—Harrison v. Shanks, 13 Bush 
620; Forsythe v. Ellis, 4 J. J. Marsh. 
298, 20 AmD 218; Roche v. Link, 15 
KyL 702. 


Winter, 67 Ark. 


Wright v. Cain, 4 Rob. 136. 


Me.—Holyoke v. Gilmore, 45 Me. 
566; Sibley v. Brown, 15 Me. 185. 


Mass.—Shumway v. Rutter, 8 Pick. 
443, 19 AmD 340, 


Mich.—Scudder_ v. 
Mich. 122, 19 NW 775. 


Mo.—Burk v. Baxter, 3 Mo. 207; 
Vaughn v. Fisher, 32 Mo. A. 29; 
Vaughn y. Allgaier, 27 Mo. A. 523. 


Nebr.—Whitney v. Preston, 29 
Nebr. 243, 45 NW 619. 


N. H.—McFarland v. Farmer, 42 N. 
E386. 


N. Y.—Cole v. Mann, 62 N. Y. 1 [aff 
3 Thomps. & C. 380]; Porter v. Parm- 
ley, 52 N. Y. 185, 14 AbbPrNS 16 [rev 
24 N. Y. Super. 398, 13 AbbPrNS 104, 
43 HowPr 445]; Sharp v. Lamy, 37 
App. Div. 136, 55 NYS 784. 


N. C.—Davis v. Calloway, 72 N. C. 
479; Parish v. Wilhelm, 63 N. C. 50. 


Pa.—Kline v. McCandless, 139 Pa. 
223, 20 A 1045; Forsyth v. Palmer, 14 
Pa. 96, 53 AmD 5108; McMichael v. 
Mason, 13 Pa. 214; Dallam vy. Fitler, 
6 Watts & S. 323; Berwald v. Ray, 
8 Pa. Super. 365; Pertland Lumber 
Co. v. Kiehl, 19 Pa. Co. 564 {aff sub 
nom. Hyde v. Kiehl, 183 Pa. 414, 38 
A 998]; Lehr v. Brodbeck, 12 York 
LegRec 143. 


See Lancashire Waggon Co., Ltd. v. 
Fitzhugh, 6 H. & N. 502, 158 Reprint 
206 (holding that mere sale, under 
fieri facias of property let to debtors 
without notice of owner’s interest did 
not render sheriff liable, although it 
is otherwise where there is a sale and 
delivery and the purchaser uses and 
damages the property). 


[a] Even though sheriff has in his 
hands execution against owner of 
property, he is liable if he sells it 
under an execution against another 
Dereon. Davis v. Calloway, 72 N. C. 
ioe 


Anderson, 54 


definite time puts them with his own 
for the purpose of using them to- 
greater advantage, they being of 
such a nature as to be easily distin- 
guished and separated at any time, 
and while thus in his possession, the 
whole is attached, taken away, and 
sold as his property, the officer is lia- 
ble to the real owner. Sibley v. 
Brown, 15 Me. 185. 


[c] Where personal property is 
contracted to be sold and delivered 
with a condition precedent to be per- 
formed by the vendee, it being agreed 
that until performance the absolute 
ownership and property shall remain 
in the vendor, the sheriff is liable if, 
before such condition is performed, 
he sells the property as that of the 
vendee. McFarland v. Farmer, 42 N. 
H. 386. See Cole v. Mann, 62 N. Y. 1 
[aff 3 Thomps. & C. 380] (a sheriff 
with notice that property has been 
consigned to a judgment debtor, un- 
der an agreement that when paid for 
it shall become his property and that 
it has not been paid for, sells the 
property upon execution against such 
debtor, the owner of the property can 
maintain an action against the sheriff 
for a conversion thereof). 


[ad] Vendor who has right of stop- 
page in transitu may hold the sheriff 
liable for selling the goods under 
process against the vendee. Pottin- 
ger v. Hecksher, 2 Grant (Pa.) 309. 


[e] Where a sale of goods is pro- 
cured by fraud on the part of the ven- 
dee, a Sheriff who by virtue of an ex- 
ecution against the vendee and with- 
out notice of the fraud seizes and sells 
the goods under execution against the 
vendee to bona fide purchasers is lia- 
ble for the value of the goods in tres- 
pass at the suit of the vendor. Ash 
v. Putnam, 1 Hill (N. Y.) 302. 


86. Burk v. Baxter, 3 Mo. 207. 


87. Scudder v. Anderson, 54 Mich, 
122, 19 NW _ 775; Reynolds v. Shuler. 
5 Cow. (N. Y.) 323. 
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“the right, title, and interest” of the debtor,®* or 
on the ground that the property was purchased by 
the owner’s bailee, and that the latter was bound 
to return it to the owner on demand,*® or by rea- 
son of a consent to the sale, given by an unauthor- 
ized person;°° but it has been held that where a 
sheriff levies on the debtor’s “right, title, and inter- 
est in a certain leasehold upon which is erected a 
certain stationary steam sawmill,” and sells the 
property as the “leasehold interest . . with 
the improvements,” he is not liable to a third per- 
son claiming ownership of the sawmill by purchase 
thereof prior to the levy.®? 


Effect of surrender of property to owner. If the 
sheriff after selling under execution property not 
belonging to the debtor surrenders the property to 
the true owner and returns the purchase price to 
the purchaser, he thereby ineurs no liability to the 
execution ereditor.®” 


Effect of taking bond from plaintiff in writ. The 
sheriff who levies an attachment and makes a sale 
thereunder is not protected from action by claim- 
ants of the property by the fact that he takes a 
bond from the attaching creditor, containing a pro- 
vision, unauthorized by the statute under which it 
is taken, obligating such ereditor to pay to any 
claimant of the property the damage he may sustain 
from the seizure or sale.?* 


Sale of property levied on by predecessor. Where 
a sheriff levies upon the goods of a wife under an 
execution against her husband, and the sheriff’s sue- 
cessor in office sells them in disregard of a notice 
that they belong to the wife, the sheriff who made 
to the sale is liable to her in trespass. 


Liability to purchaser. If the true owner recov- 
ers the property from the purchaser the sheriff is 
liable to the purchaser for the damage which he 
has sustained.?® 
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[§ 364] (2) Sufficiency and Effect of Claim, and 
Abandonment Thereof.°* Where the owner of prop- 
erty levied on under process against another per- 
son notifies the sheriff of his ownership and forbids 
a sale this is tantamount to a demand for the prop- 
erty and renders the sheriff liable if he subsequent- 
ly sells it.°7 


Sale while claim pending. Where claimant has 
taken the proper steps under the statute to protect 
his rights until a trial thereof can be had, a sher- 
iff who refuses to recognize such rights and sells in 
violation thereof is liable in damages.%§ 


Abandonment of claim. Under some statutes a 
claimant of property seized by a sheriff or constable 
is deemed to have abandoned his claim unless he 
takes action to vindicate and enforce the same 
within a specified time after it is asserted,®® and 
in such ease the officer incurs no lability by pro- 
ceeding to sell the property.* 


[§ 365] (8) Effect of Finding on Trial of Right 
of Property, and Appeal Therefrom.” According 
to some authorities where the right of property is 
tried in the manner provided by statute, a finding 
that the property belongs to the debtor relieves the 
sheriff from liability for subsequently selling the 
same under his process, even though the property 
really belongs to another,? and the same rule has 
been applied where the jury on trial of right of 
property fail to agree;* but other authorities hold 
that, the proceeding being not judicial, a finding of 
the debtor’s ownership affords the sheriff no pro- 
tection if it is erroneous.® 


Effect of appeal.6 After an appeal by a claim- 
ant from a judgment rendered against him on a 
trial of the right of property, the officer selling the 
property does so at his peril of a reversal of such 
judgment." 


88. Rankin v. Ekel, 64 Cal. 446, 1 
TEX 5 

89. Frantz v. Oberholtzer, 22 Pa. 
Cowss: 

90. Lathrop v. Lawson, 96 Vt. 513, 
121 A 438. 

{a] Illustration.—A mother’s con- 


sent to the sale of property of her 
son, wrongfuly attached for the debt 
of the former’s husband, cannot affect 
the attaching officer’s liability for 
conversion, in the absence of any 
showing of her authority. Lathrop 
vy. Lawson, 96 Vt. 513, 121 A 438. 


91. Kile v. Giebner, 114 Pa. 381, 
386, 7 A 154. 


“Phe sheriff sold all the right, title, 
interest, etc., of the defendants in the 
leasehold, describing it by the adjoin- 
ers, of which the fixtures, machinery, 
ete., were essentially a part. The 
property sold was an interest, a chat- 
tel interest it is true, but nevertheless 
an interest in realty, that was not 
susceptible of actual seizure; and the 
saw mill, engine, etc., were not sey- 
ered in the levy and sale, but were 
sold as appurtenant thereto. Wheth- 
er or not the sheriff might, in the levy 
and sale, have effected such a sever- 
ance is a question not raised upon 
this record, and need not be decided; 
the fact is that he did not, and he 
cannot be held on trespass as upon a 
seizure and sale of personal goods.” 


Kile v. Giebner, supra. 


92. McCarthy v. O’Marr, 19 Mont. 
215, 47 P 9538, 61 AmSR 502 (where 
the sheriff had demanded indemnity 
which was not furnished). 


93. Fite v. Briedenback, 127 
504, 105 SW 1182, 32 KyL 400. 


94. Freeman v. Apple, 99 Pa. 261. 


95. McGhee v. Ellis, 4 Litt. (Ky.) 
244, 14 AmD 124. 


96. Claims of third persons gener- 
ally see Executions §§ 504-549. 


oe Vaughn v. Allgaier, 27 Mo. A. 


Ky. 
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98. Houx v. Shaw, 18 Mo. A. 45. 


99. Masters v. Champion, 75 N. J. 
L. 768, 69 A 224; Van Marter v. Lu- 
cas, 64 N. J. L. 182, 44 A 865. 


[a] Mode of proceeding.—The 
claimant is not restricted to the pro- 
cedure authorized by the statute, but 
the purpose of the law is effected and 
his claim saved if within the prescrib- 
ed time he brings an action of tort 
or replevin against the officer. Mas- 
ters v. Champion, 75 N. J. L. 768, 69 
A 224; Van Marter v. Lucas, 64 N. J. 
L. 182, 44 A 865, 


[b] Fact that goods were in pos- 
session of claimant, and that the con- 
stable had not taken manual posses- 
sion thereof at the time of the levy, 


did not take the case out of the rule 
stated in the text. Masters v. Cham- 
pion, 74 N. J. L. 323, 65 A 899. 


[ec] Notice served on Sunday.— 
The fact that the notice in writing 
given by a claimant of property taken 
under execution to the constable mak- 
ing the levy was delivered on Sunday 
did not take the case out of the rule 
stated in the text where the notice 
was prepared and signed on Saturday 
and was not acted on by the constable 
till the Monday following. Masters 
ao et T4 ING Jee. 823) Comet 


1. Masters v. Champion, 75 N. J. L. 
768, 69 A 224; Van Marter v. Lucas, 
64 N. J. L. 182, 44 A 865. 


2. Generall see Executi 
538-540. y wee: 


Effect on liability for lev 2 on 
property see supra § 293. S ifaes 


3. Emanuel v. Cocke, 6 Dana (Ky.) 
Terril v. Cockeril, 3 Bibb (Ky.) 
4 Com. v. Herndon, 2 Dana (Ky.) 
5.. Perkins v. Thornburgh, 10 Cal. 


6. Appeal from judgment on trial 
of right of property generally see Dx- 
ecutions § 535. 


7. Peo. v. Ward, 41 Ill. A. 464. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(or 


-§§ 366-371] 


[§ 366] (4) Confusion of Goods. Where goods 
of a debtor and a third person have, without fraud 
or collusion, become mixed so that they cannot be 
distinguished, but after seizure the third person 
points out his goods to the officer, and demands a 
redelivery of them, and the officer, notwithstanding, 
sells all the goods, he will be liable;® but where, 
however, the goods are so intermingled that the 
sheriff is unable to distinguish them and the third 
person does not himself identify and point out his 
goods, the officer is justified in selling the whole as 
the property of the debtor.?° 


[§ 367] (5) Property in Possession of Fraudu- 
lent Grantee.1! Where a sheriff levies an attach- 
ment in favor of existing creditors of the grantor, 
on goods claimed by the grantee under a convey- 
ance which is fraudulent and void as to such cred- 
itors, his subsequent sale of the goods, without an 
order of court, does not render him lable to the 
grantee as a trespasser ab initio.?? 


[§ 368] (6) Sale of Subtenant’s Crops for Rent. 
Where the statute makes crops raised on rented 
land liable for the rent,!* the mere fact that the 
sheriff, after levying on a sufficiency of the crop of 
a tenant to satisfy the rent, suffers him to retain 
and dispose of it, does not render him lable to a 
subtenant for a consequent seizure and sale of the 
crop raised by the subtenant on the rented prem- 
ises.1* 


[§ 369] (7) Process against Specific Property 
Sold.1° A sheriff seizing and selling property under 
a special execution, directing him to seize and sell 
that identical property, is not liable for the execu- 
tion of the process,!® unless it appears from the 
writ itself that the court issuing it had no jurisdic- 
tion of the subject matter,1* or unless he finds the 
property in the possession of one not in privity 
with the execution defendant.*® 


Confusion of 
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[§ 370] (8) Notice or Demand; Estoppel of 
Owner or Claimant.'® <A sale of property of one 
person under process against another makes the 
conversion complete and no demand is necessary to 
entitle the owner to maintain an action.against the 
officer for the wrong.?° On the other hand, it has 
been held that where the property seized is at the 
time of seizure in the possession of defendant who 
is apparently the owner, and another person, who 
is the real owner, although informed of the levy, 
gives the officer no notice of his claim,?+ and the 
officer does not otherwise know of the claim,?? the 
owner is estopped to sue the sheriff for selling the 
goods levied on; but notice given by one at sher- 
iff’s sale that the goods belong to him, and that the 
purchaser will take no title, does not, in the absence 
of bad faith, estop him to sue the sheriff in tres- 
pass, and confine him to his remedy against the 
purchaser.?* Where a person whose property has 
been seized by an officer under an execution against 
a third person notifies the officer that the property 
seized belongs to him, he will not, by omitting to 
take legal measures to prevent the sale, lose his 
recourse against the officer.?4 


[§ 371] j. Sale of Common Rroperty under Proc- 
ess against Cotenant.?® Although the sheriff may 
sell the interest of a cotenant in the common prop- 
erty under process against him,?® if he assumes to 
sell the entire property, his act is wrongful as 
against the cotenant not named in the process, and 
he is liable for the resulting damage,?? although 
this rule has been held inapplicable where a sale 
on execution against one cotenant passes only his 
undivided interest.28 Where a tenant in common 
of personalty assigns his share, and, after the as- 
signment, the sheriff, under an execution against the 
assignor, sells the common property and delivers it 
to the other original tenant who is the purchaser at 
the sale, the sheriff is not lable to the assignee for 


859 


8. Generally see 
Goods 12 C. J. p 490. 


Levy on intermingled goods see su- 
pra § 281. 


9. Shumway v. Rutter, 
(Mass.) 443, 19 AmD 340. 


10. Robinson v. Holt, 39 N. H. 557, 
75 AmDPD 233. 


1l. Fraudulent conveyance gener- 
ally see Fraudulent Conveyances 27 
Cyeep 35 


Levy on property fraudulently con- 
veyed see supra § 274. 


12. Hartshorn v. Williams, 31 Ala. 
149. 


Liability as trespasser ab initio gen- 
erally see infra § 407. 


13. See Landlord and Tenant § 
1475. 


14. Givens v. Easley, 17 Ala. 385. 


15. Liability for levy on property 
specified in writ see supra § 272. 


16. Ranahan v. O’Neale, 6 Gill & J. 
_ (Md.) 298, 26 AmD 576; State v. Hail- 
ey, 71 Mo. A. 200. 


[a] Where sheriff sells under fieri 
facias property which has been spe- 
cifically condemned by a court of com- 
petent jurisdiction, he is not respon- 
sible for the sale to a person claim- 
ing title to the property, although the 
claimant was not a party to the suit, 
especially where the claimant might 
have claimed the property before con- 


8 Pick. 


demnation but neglected to do _ so. 
Ranahan v. O’Neale, 6 Gill & J. (Md.) 
298, 26 AmD 576 (so holding on the 
ground that the sheriff cannot be held 
liable as a tort-feasor for an act 
which, as a public officer, he was 
bound to perform). 


17. State v. Hailey, 71 Mo. A. 200. 
18. State v. Hailey, supra. 


19. Estoppel generally see Estop- 
pel 21 C. Jp 1052: 


20. Hanchett v. Williams, 24 Ill. A. 
56; Lothrop v. Arnold, 25 Me. 136, 43 
AmD 256. 


21. Notice of claim to property see 
rot aan §§ 847-857; Executions § 


22. Stephens v. Head, 119 Ala. 511, 
24S 738. 


23. Hyde v. Kiehl, 183 Pa. 414, 38 
A 998 [rev on another ground sub 
nom. Portland Lumber Co. v. Kiehl, 
19 Pa. Co. 564]. 


24. Wright v. Cain, 4 Rob. (La.) 
136. 
25. Cotenancy generally see Joint 


Tenancy 33 CC. J. p. 9:00; 
Common [38 Cye 1]. 
Levy on common property under 
process against cotenant see supra § 
275. 
26. Sale of common property under 
execution see Executions $77. 


27. Ala.—Sheppard v. Shelton, 34 


Tenancy in 


Ala. 652. 
rime 5a v. Caldwell, Morr. 


Me.—Moore v. Pennell, 52 Me. 162, 
83 AmD 500;; Knight v. Herrin, 48 
Me. 533; Lothrop v. Arnold, 25 Me. 
136, 43 AmD 256. 


ea ae ee v. Brown, 15 Mass. 


Mich.—Kunze v. Cox, 113 Mich. 546, 
71 NW 864, 67 AmSR 480. 


N. Y.—Michalover v. Moses, 19 App. 
Div. 343, 46 NYS 456; Walsh v. Adams, 
3 Den. 125; Waddell v. Cook, 2 Hill 
47, 37 AmD 3872; Wheeler v. McFar- 
land, 10 Wend. 318. See also Kauf- 
man v. Schoeffel, 46 Hun 571, 577 [aff 
113 N. Y..6385, 20 NE) 878] (holding, 
however, that “to hold the sheriff lia- 
ble as a trespasser, it must appear af- 
firmatively that he manifested an in- 
tention to treat the thing levied on as 
the sole property of the debtor, by 
some act or claim other than the bare 
levying on the entire property and 
exposing it for sale’’). 


Pa.—Bogue v. Steel, 1 Phila. 90. 


Utah.—Spalding v. Allred, 23 Utah 
354, 64 P1100; Snell v. Crowe, 3 Utah 
26, 5 P 622. 


Vt.—Heald v. Sargeant, 15 Vt. 506, 
40 AmD 694. 


28. Pettingill v. Bartlett, 1 N. H 


87; Spalding v. Allred, 23 Utah 354. 
64 P 1100. 
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conversion.?9 


[§ 372] k. Sale of Exempt Property.2° Where 
a sheriff sells exempt property after he has been 
notified of the exemption he is hable to the owner 
for the resulting damage,** notwithstanding the 
failure of the justice who issued the writ to comply 
with directory provisions of the statute;** and an 
officer cannot justify the sale of property selected 
as exempt on the ground that the debtor had other 
property,**® although where a debtor was in posses- 
sion of two cows as the apparent owner, he could 
not, having made the question of ownership doubt- 
ful by his own act, recover in trespass against the 
sheriff who sold one of the cows which the debtor 
claimed was exempt.®* An officer may also be held 
liable where a claim of exemption is made and he 
sells the property without taking the steps required 
by statute to ascertain the extent of the exemp- 
tion.2® The facts that a third person claims the 
property under a mortgage, and that the debtor does 
not deny such claim, will not relieve the sheriff 
from liability,?* and where the debtor consented to 
the levy, but withdraws such consent before the 
sale, the officer is:liable for selling the goods after 
notice of the withdrawal;?* but in order to hold 
the sheriff liable it must be made to appear that 
the property was exempt at the time when it was 
levied on,*® that the exemption was claimed by the 
debtor,?® and that the exemption was available 
against the debt under which the sale was made.*° 
Where the sheriff fails to inform the appraisers of 
property seized on execution of a mortgage lien 
thereon, set forth in the claim by defendant in ex- 


SHERIFFS AND CONSTABLES 


is je", >. 


[§§ 371-873 


ecution that the property is exempt from seizure and 
sale, and the appraisement is made without any al- 
lowance therefor, the sheriff cannot interpose such 
appraisement as a defense in an action for selling 
the property when the amount of the lien would re- 
duce defendant’s interest to less than the amount 
exempt by law.*? 


Sale under specific lien. Where an officer ‘sells 
property under a chattel mortgage covering both 
exempt and nonexempt property, and the proceeds 
of the nonexempt portion are sufficient to satisfy 
the debt, and the mortgagor demands that they be 
so applied, but the officer further proceeds to sell 
the exempt part, he is personally hable for its 
value.*? 


Effect of disclaimer. Where a debtor at the time 
of the appraisement of goods levied on, for the pur- 
pose of setting aside his exemption, disclaims title 
to a portion of the goods, he cannot afterward main- 
tain an action of trespass against the officer for 
selling such goods.* 


Purchase by debtor. A judgment debtor whose 
exempt property is sold under execution is not prej- 
udiced in an action by him on the sheriff’s indem- 
nity bond, by his having bidden off the property in 
good faith and without collusion for a bank whieh 
had a mortgage thereon.*+ 


[§ 373] 1. Sale of Mortgaged or Encumbered 
Property.*> An officer incurs no liability to a mort- 
gagee of personal property by selling under process 
the mortgagor’s interest therein,*® where the prop- 


29. Grim v. Wicker, 80 N. C. 343. 
30. Cross references: 


Exemption generally see Exemptions 
25 C. J. p 1; Homesteads 29 C. J. p 
EC O% 


Hxtent of liability see infra § 408. 


Levy on exempt property see supra §§ 
260-264. 


31. Ala.—Stallings v. 
146 Ala. 483, 41 S 423. 


Ark.—Parham v. McMurray, 32 Ark. 
6 KS 


Gilbreath, 


26 


Cal.—Blewett v. Miller, 131 Cal. 149, 
Geer 157; Spencer v. Long, 39 Cal. 
700. 


Ind.—Austin v. Swank, 9 Ind. 109; 
Stephens v. Lawson, 7 Blackf. 275. 


Ky.—Buck v. Ball, 58 SW 468, 22 
KyL 614; Whittington v. Pence, 47 
SW 877, 20 KyL 900, 38 SW 843, 18 
KyL 942. 


Mich.—Parker v. Canfield, 116 Mich. 
94, 74 NW 296. 


Minn.—Howard  v. 
Minn. 388, 29 NW 68. 


Mo.—State v. Farrell, 6 Mo. A 581. 


Pa.—Smith v. Emerson, 43 Pa. 456; 
Blliott v. Flanigan, 37 Pa. 425; Hutch- 
inson v. Campbell, 25 Pa. 273; Brech- 
tel van Cortright, 13, Pa. Super. 884; 
Houston v. Smith, 1 Phila. 221 (hold- 
ing that this is true, although the sale 
is made under a venditioni exponas). 


Tenn.—Davis v. Bryan, 7 Yerg. 88. 
Vt.—Hart v. Hyde, 5 Vt. 328. 


[a] Sale after filing but before 
trial of exemption claim is a conver- 
sion for which the officer was liable, 
the claim being ultimately sustained. 


Rugland, 35 


Stallings v. Gilbreath, 146 Ala. 4838, 41 
S 423. 


[b] Facts not showing sale on ex- 
ecution.—Where plaintiff's evidence 
Showed that a certain person having 
obtained a judgment against plain- 
tiffs, a deputy sheriff levied execution 
on a Stock of goods, and told plaintiffs 
to be on hand to care for exemptions, 
and while they were designating these 
the sheriff announced that he had a 
chattel mortgage on all the goods, and 
would not permit exemptions to be re- 
moved, and the deputy set aside cer- 
tain of the goods as exempt, and sold 
the stock to execution creditors, sub- 
ject to the exemptions and mortgage, 
and the sheriff then sold all of the 
goods at chattel mortgage sale, it was 
held that on plaintiff's own showing, 
the exempt property was not sold on 
execution, and the sheriff was not li- 
able for conversion. Lester v. Addi- 
son, 139 Mich. 232, 102 NW 643. 


{c] In North Dakota a sale by a 
sheriff under execution of exempt real 
estate conveys no title to the purchas- 
er, and the officer making it is not lia- 
ble in an action for damages, except 
for costs incurred in removing an ap- 
parent cloud on the title. Johnson v. 
Twichell, 18 N. D. 426, 101 NW 318. 


32. Davis v. Bryan, 7 Yerg. (Tenn.) 
88 (constable who sold property ex- 
empted from execution was liable to 
the owner, although the time when 
the contract upon which the judgment 
was founded was made was not in- 
dorsed on the execution as required by 
statute). 


33. Austin v. Swank, 9 Ind. 109. 


34. Trovillo v. Shingles, 10 Watts 
(Pa.) 438. 


35. Daley v. Peters, 47 Nebr. 848, 


66 NW 862; Com. v. Hummel, 20 Pa. 
Dist acos 
[a] Failure to appraise.—Where 


an officer makes a levy upon personal 
property, and the debtor files under 
oath the inventory required by Code 
Civ. Proc. § 522, and the officer neg- 
lects or refuses to cause the property 
to be appraised, but proceeds to sell 
it to satisfy his writ, he is thereby 
guilty of the conversion of the prop- 
erty, although the averments in the 
affidavit attached to the inventory 
were false. Daley v. Peters, 47 Nebr. 
848, 66 NW 862. 


36. State v. Farrell, 6 Mo. A. 581. 
ponte Hutchinson v. Campbell, 25 Pa. 
38. Greaton v. Pike, 34 Me. 233. 

39. McGuire v. Galligan, 57 Mich. 
38, 23 NW 479. And see cases supra 
note 31. 

40. Harleman v. Buck, 30 Pa. 267. 

41. Strong v. Combs, 68 Nebr. 315, 


94 NW 149. 


42. Baughn v. Allen, (Tex. Civ. A.) 
73 SW 1063. 


43. Gilleland v. Rhoads, 34 Pa. 187. 

44. Com. v. Burnett, 44 SW 966, 19 
KyL 1836. 

45. Levy on mortgaged property 


See supra §§ 266-268. 


Mortgages generally see Chattel 
Mortgages 11 C. J. p 387; Mortgages 
41 Cedi 208. 


46. State v. Bergner, 20 Ind. A. 390, 
50 NE 824, 67 AmSR 261; Johnson v. 
Gerber, 114 Minn. 174, 130 NW 995; 
Appleton Mill Co. v. Warder, 42 Minn. 
117, 48 NW 791. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Sails Oey sy Oe 
te 2 t t} 


§§ 373-376] 


erty is found in the possession of the mortgagor,47 
and the mortgage is not due,‘’ and the officer does 
not deliver possession of the property to the pur- 
chaser,*® although some authorities have held that 
the sheriff is not relieved from liability by the fact 
that he announced that he sold “defendant’s inter- 
est” only, and subsequently returned that he had 
levied on it and sold such interest.°° It has also 
been held that an officer who has levied on the mort- 
gagor’s interest in goods in the latter’s possession is 
not liable in trespass or trover to the mortgagee 
even though he sells the goods in general terms, 
without recognizing the mortgagee’s interest, and 
delivers them to the purchaser.5! So also, where a 
judgment is assigned as collateral security for an 
indebtedness in a sum less than the face of the judg- 
ment, the assignee cannot maintain an action for 
conversion against an officer because of a levy and 
sale of the judgment, subject to the assignment, 
under an execution against the judgment plaintiff.®? 
On the other hand, it is the general rule that where 
property is covered by a mortgage of which the 
sheriff has notice he is liable to the mortgagee for 
conversion if he assumes to make an absolute sale 
of the property under process against the mortga- 
gor,°? and consents to the removal thereof,°* in the 
absence of any act by the mortgagee to estop him to 
claim under the mortgage.®> So the sheriff will be 
liable if he sells the property and execution against 
the mortgagor, when the mortgagee is in posses- 
sion,°* and where by the terms of the mortgage the 
mortgagee is entitled to demand possession of and 
sell the property at any time and has demanded 


{a] Im Massachusetts, where an 


officer attaches and sells mortgaged] (Ky.) 357; 
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Christopher v. Covington, 2 B. Mon. 
Johnson v. Gerber, 114 
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possession, the sheriff is liable to the mortgagee if 
he subsequently assumes to sell even the mortga- 
gee’s interest.°7 Where a mortgagee’s agent had 
no power to sell the mortgaged property after fore- 
closure, a sheriff who made return in the name of, 
and executed a bill of sale to, one to whom the 
agent, after bidding in the property at the foreclo- 
sure sale, had sold it, was liable for damages re- 
sulting to the mortgagee.®§ 


[§ 374] m. Sale of Property on Demised Prem- 
ises.°° Under a statute providing that no property 
on demised premises shall be liable to be taken un- 
der execution, unless the party at whose suit the 
execution is sued out shall pay the landlord the 
rent due,®° an officer may be held liable to a land- 
lord where he sells property on demised premises 
on which rent is due,°! without paying the rent,®? 
provided he had notice that rent was due.6? And 
he cannot escape lability by showing that the levy 
under which he sold was invalid.°* The liability 
of the officer extends to the amount of the entire 
proceeds of the sale®® when they are less than the 
rent.°° 


[§ 375] n. Sale of Property in Custody of Law.*7 
Where a sheriff levies on property held by a con- 
stable under prior executions, and sells the same 
for enough to satisfy the prior executions, he is 
lhhable for that amount to the constable, without any 
promise to pay.®® 


[§ 376] 0. Sale without Order of Court. A sher- 
iff who attaches property on mesne process and 
sells it without an order for such sale becomes lia- 


59. Leases generally see Landlord 
and Tenant 35 C. J. p 987. 


perishable goods for less than their 
ane. under Pub. St. c. 161, §§ 90, 91, 
93, which would protect him if they 
had not been mortgaged, and the at- 
taching creditor is directed to pay the 
amount found due on the mortgage, 
but he does not do so, the officer is 
liable for the full value of the goods, 
as section 80 makes the attachment 
void, and requires the yee ora on oF 

e property on such non-compliance. 
Band rf Blatt, 170 Mass. 469, 49 NE 
642. 

47. Pike v. Colvin, 67 Ill. 227; Peo. 
vy. Dickson, 65 Ill. A. 99; Hull v. Sam- 
son, 23 HowPr (N. Y.) 84. 


Ta] Officer is not responsible for 
subsequent acts of purchaser in re- 
moving the property from the state. 
Peo, v. Dickson, 65 Ill. A. 99. 


48. Peo. v. Dickson, supra. 


49. Ayres v. Tinsman, 74 N. J. BL. 
295, 65 A 887. 


Nominal damages where property is 
delivered to purchaser see infra § 408. 


50. Eggleston v. Mundy, 4 Mich. 
95. 


51. Porter v. Parmley, 52 N. Y. 185, 
14 AbbPrNS 16 [rev 24 N. Y. Super. 
398, 13 AbbPrNS 104, 43 HowPr 445]; 
Goulet v. Asseler, 22 N. Y. 225; Hull 
v. Carnley, 17 bey 202: ead we 
Carnley, 11 N. Y. 501, 1 AbbPr 128 
[rev 9 N. Y. Super. 99, 11 NYLegObs 
334]; Carpenter v. Simmons, 24 N. 
Y. Super. 360, 28 HowPr 12; Hall v. 
Samson, 23 HowPr (N. Y.) 84. 

-52. Baker v. Mills, 108 Iowa 490, 
79 NW 268. 

53. Gilbert v. National Cash Regis- 


ter Co., 67 Ill. A. 606 [rev on. other 
grounds 176 Ill. 288, 52 NE 22]; 


Minn, 174, 130 NW 995; Appleton Mill 
Co. v. Warder, 42 Minn. 117, 43 NW 
791. See Shaw v. Marceaux, 12 La. A. 
401, 125 S 460 (sheriff, not having re- 
ceived proceeds from sheriff’s sale, 
but only costs, was not liable to the 
holder of a special mortgage having 
preference). 


54. Collins v. State, 3 Ind. A. 542, 
30 NE 12, 50 AmSR 298; Peck v. In- 
low, 8 Dana (Ky.) 192. 


[a] Actual loss at time suit is 
brought is not necessary. Collins v. 
State, 3 Ind. A, 542, 30 NE 12, 50 
AmSR 298. 


55. Butler v. Miller, 1 N. Y. 496 
[aff 5 Den. 159]. 


[a] Estoppel to claim under mort- 
gage.—Where judgment was con- 
fessed for a debt secured by a chattel 
mortgage, and execution issued there- 
on, and levied upon the mortgaged 
chattels, which were advertised for 
sale thereunder, anid after the same 
property was sold upon another exe- 
cution against the mortgagor, the 
mortgagees moved the supreme court 
for an order directing the sheriff to 
apply the proceeds ‘of the sale upon 
their execution, it was held, in an 
action of trover by the mortgagees 
against the sheriff who made the sale, 
that these actS were repugnant to 
any claim under the mortgage, and 
precluded plaintiffs from so claiming 
the property. Butler v. Miller, 1 N. 
Y. 496 [aff 5 Den. 159]. 


56. Gelhaar v. Ross, 1 Hilt. (N. Y.) 
il 3 


57. Farrell v. Hildreth, 38 Barb. 
CNY IETSs 


58. Larson v. Hodge, 
419, 171-P 2616 


100 Wash. 


Levy on property subject to land- 
lord’s lien see supra. § 269. 


60. See Landlord and Tenant, §8 
1652-1655. 


aeons Ky.—Burket v. Boude, 3 Dana 


N. J.—Hand v. Howell, 61 N. J. L. 
142, 38 A 748 [aff 61 N. J. L. 694, 43 
A 1098]. 


N. Y.—Westervelt v. Pinckney, 14 
Wend. 123, 28 AmD 516. 


ie C.—Sullivan v. Ellison, 20 S. Cc. 


Ont.—Robertson vy. Fortune, 9 U. C. 
CrP raat. 


62. Hand v. Howell, 61 N. J. L. 
142, 38 A 748 [aff 61 N. J. L. 694, 43 
A_1098]; Westervelt v. Pinckney, 14 
Wend. (N. Y.) 123, 28 AmD 516; Sul- 
livan v. Ellison, 20 S. C. 481. 


63. Hand v. Howell, 61 N. J. L. 142, 
38 A 748 [aff 61 N. J. L. 694, 48 A 
ree Sullivan v. Ellison, 20 S. C.; 


[a] Notice need not be in writing. 
—Hand v. Howell, 61 N. J. L. 142, 38 
A 748 faff 61 N. J. Li 694, 43 A 1098]. 


64. Westervelt v. Pinckney, 14 
Wend. (N. Y.) 123, 28 AmD 516 (sher- 
iff could not show that the levy was 
not made until after the return-day 
of the writ). 


65. Sullivan vy. Ellison, 
481. 


66. Sullivan v. Ellison, supra. 


67. Levy on property in custody 
of law see supra § 265. 


7 68. Betts v. Hoyt, 19 Barb. (N. Y.) 
12. 
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862 [57 C.J.] 


ble as a trespasser;®® but such sale does not render 
him liable as a trespasser ab initio to a fraudulent 
grantee of the debtor.’° 


[§ 377] p. Sale without Levy.“ If an officer 
sells any portion of the goods of a debtor without a 
levy thereon, he is liable therefor to the owner.*? 


[§ 378] q. Sale without Appraisement.’? Where 
the statute requires that a sheriff or constable shall 
have property distrained for rent appraised before 
its sale by him,** an officer who sells such property 
without appraisement will be liable in trover for 
a wrongful conversion thereof.?° 


[§ 379] r. Sale without Proper Notice. Where 
a sheriff omits to advertise or give notice of a sale 
of property as required by statute, or does not 
advertise or give notice of the sale in the manner 
and for the time required by statute,‘® he becomes 
a trespasser ab initio,’? and is lable for any dam- 
age occasioned by such neglect of duty;7® and no 
demand for return of the property is necessary.*® 
A sheriff is not liable, however, for a mistake in an 
advertisement of sale due to misinformation given 
by the land department,*° nor is he lable where 
no injury resulted from his omission to give proper 
notice.*? 


[§ 380] s. Improprieties in Conduct of Sale’’?— 
(1) In General. It is negligence for which the sher- 
iff is liable to sell a large amount of miscellaneous 
merchandise on an advertised list which he knows 
to be defective, without ascertaining and making 
104 Mich. 


69. Terry v. Metevier, 


SHERIFFS AND CONSTABLES 


S. D.—Fodness vy. Juelfs, 13 S. D. 


oR 


Iw 


i 


[§§ 376-380 , 


known to the bidders the extent of the discrep- 
ancy.’ So where a sale by a sheriff fails by rea- 
son of his failure to comply with the law, he is lia- 
ble to the purchaser for the damage which he has 
sustained by reason of such failure.** And where 
a sale of personal property on execution is void for 
failure to comply with a statute requiring the pres- 
ence of the property at the sale,*® the sheriff, hav- 
ing delivered the property to the purchaser, is lia- 
ble for conversion.’* But it has been held that, 
where an attaching officer merely lodged a copy of 
the writ, with his return, in the sherift’s office, the 
property being in the debtor’s possession, and never 
taken by the officer, who received. nothing for it 
on a subsequent sale, he was not hable, either in 
trespass or trover, where the statutory requirements 
in respect to attachment sales were not complied 
with.8* The sale at. one time on several executions 
of a large variety of goods in one lot at one price 
is not necessarily irregular or improper, so as to ren- 
der the officer lable for a conversion thereof ;§* 
and even though property should have been sold in 
parcels, a sale in bulk is merely irregular and not 
void, and the sheriff can only be held liable for it 
thereafter in case he wrongfully fails to retake the 
property after the sale is set aside.°® The mere 
fact that the sheriff, when about to sell property, 
stated, at a time not defined and under cireumstanc- 
es not disclosed, that if any one bid at his sale he 
would get the property, is not sufficient to show 
that his conduct was tortious and render him 
hable.®° 


Conduct of sale generally see At- 


50, 62 NW 164. 


70. Hartshorn v. Williams, 31 Ala. 
149. 


Liability as trespasser ab initio 
generally see infra § 407. 


71. Necessity for levy see Execu- 
tions § 210. 


72. /Ward v. Taylor, 1 Pa. 238; 
Mara v. Branch, (Tex. Civ. A.) 135 
SW 661. 


73. Amercement of officer for fail- 
ure to appraise and return appraise- 
ment see infra § 733. 


74. See Landlord and Tenant § 
1695. 

75. Tripp v. Grouner, 60 Ill. 474. 

76. Notice of sale generally see 


Attachment § 798; Executions §§ 593— 
602; Judicial Sales §§ 25-32. 


77. Kolas v. LaRochelle, 270 Mass. 
49, 169 NE 662. 

78. Ala.—Wright v. 
Stew. 576, 18 AmD 76. 


Ga.—Johnson v. Reese, 31 Ga. 601; 
Johnson v. Reese, 28 Ga. 353, 73 AmD 
ane 

La.—Fleming v. Lockhart, 10 Mart. 
308; Crocker v. Watkins, 4 Mart. 540; 
Tupery v. Harper, McG. 162 


Me.—Hayes v. Buzzell, 60 Me. 205. 


Mass.—Kolas v. LaRochelte, 270 
Mass. 49, 169 NE 662; Sexton v. Nev- 
ers, 20 Pick. 451, 32 AmD 225. 


N. C.—Winburne v. Bryan, 73 N. C. 


Spencer, 1 


47 


Pa.—Carrier v. Esbaugh, 70 Pa. 239; 
Ward v. Taylor, 1 Pa. 238. 


Philippine-—Campomanes v, Barto- 
lome, 38 Philippine 808, 814 [¢it Cyc]. 


145, 82 NW 396. 


Tex.—Mara v. 
135 SW 661. 


Vt.—Bean v. Colton, 99 Vt. 45, 130 
A 580; Evarts v. Burgess, 48 Vt. 205. 


Ont.—Hazlitt v. Hall, 24 U. €. Q. 
B. 484. 


_ [a] Failure to give notice in writ- 
ing renders the officer liable to the 
ess Winburne vy. Bryan, 73 N. C. 


Branch, (Civs <A.) 


[b] Posting notice —Comp. L. 
6117, providing that constables to 
whom executions from justices’ 


courts are directed shall have all the 
powers of sheriffs as to levy and sale 
thereunder, provided notice of sale 
shall not be given by publication in a 
newspaper, but by posting notices at 
public places in the county, applies 
equally to sheriffs when acting under 
executions from justices’ courts. 
Fodness v. Juelfs, 13 S. D. 145, 82 
NW 396. 


[c] When property has been ad- 
vertised but not sold at the time 
fixed, the sheriff is liable if he sells 
without advertising anew. Crocker 
v. Watkins, 4 Mart. (la.) 540. 


Extent of liability see infra § 409. 


79. Bean v. Colton, 99 Vt. 45, 130 
A. 580. 

80. Byrnes v. McMillan, 2 B. C, 
63. 

81. Maple Leaf Lumber Co. v. 


Caldbick, 40 Ont. L. 512 [rev 39 Ont. 
L. 201, 12 OntWN 81]. 


82. Cross references: 
Amercement of officer for failure 
properly to execute order of sale 


see infra § 733. 


tachment § 801; Executions §§ 561- 
573; Judicial Sales §§ 43-54. 


Extent of liability see infra § 410. 


Liability for acts of deputy see su- 
pra § 195. 


83. Cramer v. Oppenstein, 16 Colo. 
504, 27 P 716. 


[a]. An agreement to make a re- 
bate in proportion to the shortage 
does not excuse such negligence; and 
paying a rebate on the uncorroborated 
claim of the purchaser, without any 
evidence as to the character and 
amount of the alleged shortage, is 
still greater negligence. Cramer v. 
Oppenstein, 16 Colo. 504, 27 P 716. 


84. Friedlander v. Bell, 17 La. Ann. 
42; Sexton v. Nevers, 20 Pick. (Mass.) 
451, 32 AmD 225. 


[a] Illustration.—If, by reason of 
noncompliance with the formalities 
of law, the owner recovers a runaway 
Slave sold by the sheriff, the latter is 
liable in damages to the purchaser, 
and a failure to notify him of the 
owner’s action will not release him, 
unless he shows he could have pre- 
vented a recovery. Fleming v. Lock- 
hart, 10 Mart. (La.) 308. 


85. See Executions § 588. 

86. Hopping v. Hicks, (Tex. Civ. 
A.) 190 SW 1119. 

87. Goodrich v. Chappell, 90 Vt. 
268, 98 A 46. 
WG Bergin v. Hayward, 102 Mass. 

89. Orton v. Brown, 113 Cal. 561, 
45 P 835. 
Ante Atkinson v. Hires, 43 N. J. L, 


—? 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 381-386] 


[§ 381] (2) Sale at Improper Time. Where the 
statute absolutely limits the time within which a 
sale must be made,®? an officer selling after such 
time is liable to the owner of the property as a 
trespasser ab initio.°? An officer may also be held 
liable for selling property levied on before the time 
when he was legally authorized to do so.°* Where 
the statute absolutely forbids a sale before the pre- 
seribed time, the officer is a trespasser ab initio 
if he sells the property before that time;°* but if 
he is vested by statute with discretion to sell prop- 
erty without an order of court when the expense 
of keeping it is very great, he cannot be held lia- 
ble as a trespasser ab initio because of a sale on 
that ground, unless he grossly abuses his discre- 
tion: > 


[§ 382] (8) Sale at Improper Place. Where a 
sheriff advertises property seized under process 
for sale at a designated place and sells it at another 
and a different place, he becomes a trespasser ab 
initio,®® and is liable to the owner of the property 
for the damage sustained,®’ but not to a fraudulent 
mortgagee.°® The fact that the officer has paid 
over the proceeds of the sale does not relieve him 
from liability.°® It has also been held that where 
property is advertised for sale and is sold at a place 
other than that designated by statute, the officer 
will be liable in the absence of a sufficient legal 
excuse.t Where the statute vests the sheriff with 
some discretion in selecting the place of sale, a sale 
at a place not embraced in the terms of the statute 
does not constitute the sheriff a trespasser, but is 
at most an irregularity rendering him liable in an 
action on the case for any actual damages sustained 
by reason of such irregularity.” 


[§ 383] (4) Sale in Improper Order.? Where 
the statute requires the principal’s property to be 
exhausted before proceeding to sell that of the sure- 
ty, the officer is liable to the surety for any dam- 


91. Time of sale generally see At-) 3. 
tachment § 799; Executions §§ 574- 
579; Judicial Sales §§ 45-46. 

92. _Pierce v. Benjamin, 14 Pick. 
(Mass.) 356, 25 AmD 396; Campo-|13 
manes v. Bartolome, 38 Philippine, 
808, 814 [cit Cyc]. 

Liability as trespasser ab initio 5. 
generally see infra § 407. 


tions § 572. 


93. Camp v. Ganley, 6 Ill. A. 499. 

94. Smith v. Gates, 21 Pick.| 144; Giberson v. Wilber, 
(Mass.) 55. 410. 

95. Griel v. Hunter, 40 Ala. 542. 7. See infra § 408. 

96. Ryan v. Young, 147 Ala. 660, 8. Cross references: 
41 S 954; Brock v. Berry, 132 Ala. 


95, 31 S 517, 90 AmSR 896; Molette v. 
Hodges, 1 Tex. A. Civ. Cas. § 398. 


Liability as trespasser ab initio 
generally see infra § 407. 


668-671. 


97. Ryan v. Young, 147 Ala. 660, 
41 S 954; Brock v. Berry, 132 Ala. 
95, 31 S 517, 90 AmSR 896; Campo- 


manes v. Bartolome, 38 Philippine 


808, 814 [cit Cyc]. 


Ryan v. Young, 147 Ala. 660, 


98. tors § 1670. 
41S 954. 9. 


SHERIFFS AND CONSTABLES 


Order of offering for sale gen- 
erally see Attachment § 803; 


4 Sellars v. Fite, 3 Baxt. (Tenn.) 
il 


Failure to observe statutory order 
of levy see supra § 283. 


See Executions § 604; 
Sales § 42, text and notes 74-76. 


6 Perkins v. Thompson, 3 N. H. 


Extent of liability see infra § 411. 


Inadequacy of price as ground for 
setting aside: 


Execution sale see Executions §§ 


Judicial sales generally see Judi- 
cial Sales §§ 164-167. 


Sale by executor or administrator 
see Executors and Administra- 


Powell v. Governor, 13 Ala. /516; 


[57 C.J.] 863 


age resulting from a disregard of such direction.* 


[§ 384] (5) Purchase by Officer. As an officer 
is not allowed to become the purchaser of property 
sold by him at judicial sale,® an action lies against 
him if he does so purchase;® but the amount paid 
by him on the goods may go in mitigation of dam- 
ages.* 


[§ 385] t. Sale at Inadequate Price. Where a 
sale of property is fairly conducted by the sheriff, 
he is not liable in damages merely because the price 
realized is inadequate; but where property is sold 
for less than its fair value by reason of the miscon- 
duct of the officer,1° amounting to fraud or gross 
negligence,!? he is liable, unless the owner of the 
property has waived his right of action.12 Where 
a sheriff sells land for less than two thirds of its 
appraised value, in violation of the statute, but the 
judgment debtor, who is the only person injured, 
waives the invalidity of the sale, by suing the sher- 
iff for damages sustained by reason of such irreg- 
ular sale, the sheriff will not be allowed to plead 
his own wrong, or set forth his own void sale, to 
defeat the action.+? 


[§ 386] u. Excessive Sale. A sheriff who sells 
more property of the debtor than is necessary to 
satisfy the debt and costs is hable with respect to 
the excess,'* although he has not been guilty of ac- 
tual corruption or intentional fraud.t1®° And where 
a sheriff, under an order of sale in a partition suit 
authorizing him to sell half of a tract of land, ad- 
vertises and sells the entire tract, a purchaser, who 
has paid for the full tract without knowledge of 
the sheriff’s want of authority to sell it, may re- 
cover of the sheriff for any loss which he has sus- 
tained thereby.+® But an officer making an exces- 
sive sale does not render himself liable as a tres-° 
passer ab initio to one who holds an unrecorded 
mortgage on a portion of the property which was 
rightfully sold.1* 


gence on the part of the officer must 
appear in order to charge him. Pow- 
ell v. Governor, 13 Ala. 516. 


12. De Jarnette v. Verner, 40 Kan. 
224, 19 P 666. 


[a] Acts not constituting waiver. 
—Where a sheriff’s sale of real es- 
tate has been made, and the owner 
thereof moves to.set it aside for the 
reason that the property was not sold 
for two thirds of its appraised value, 
as required by statute, and for other 
reasons, and the motion is overruled 
by the court, and the sale confirmed, 
the owner does not thereby waive his 
right to sue the sheriff for any injury 
which he may have sustained by rea- 
son of such sale. De Jarnette v. 
Verner, 40 Kan. 224, 19 P 666. 


13. De Jarnette v. Verner, 40 Kan. 
224, 19 P 666. 

14. Roberts v. Beeson, 4 Port. 
(Ala.) 164; Cantine v. Clark, 41 Barb. 
CNG Yay 6293) Batchelor va ivinzsewt 
Moore & S. 552, 30 ECL 565, 1M. & 
Rob. 331, 174 Reprint 113; Stead v. 
Gascoigne, 8 Taunt. 527, 4 ECL 261, 
129 Reprint 488. 


Execu- 


Judicial 


Ce dN cle bs 


15. Cantine v. Clark, 41 Barb. (N. 
99. Molette v. Hodges, 1 Tex. A. poche Com., 6 Watts (Pa.) 495, 31} y,) 629. ‘ 
Civ. Cas. § 398. 1g ; 16. Lusk v. Briscoe, 65 Mo, 555. 
pa pordan v..Callup, 16 Conn, 526)) 40. Daggett v.Adanis,.1 Me. 198. 17. Wolcott v. Root, 2 Allen 
(where the court intimated that the 11. Powell v. Governor, 13 Ala.|(Mass.) 194. 
excuse was insufficient). 516. Liability as trespasser ab initio 
2. Sheppard v. Shelton, 34 Ala. 652. [a] Either fraud or gross negli- generally see infra § 407. 


864 [57 C.J.] 
[§ 387] v. Second Sale of Property Already 
Sold. In an action against a sheriff for selling 
under execution the same property which he has 
previously sold on a different execution, the sheriff 
may show that the first sale was fraudulent.'$ 


[§ 388] 2. Failure To Deliver or Convey Prop- 
erty, and Improprieties in Connection with Deliv- 
ery. A sheriff may be held liable to a purchaser for 
failure to deliver the property sold,1® unless excep- 
tional circumstances preclude the purchaser from 
looking to the sheriff for a delivery;?° but no lia- 
bility arises because of failure to make manual de- 
livery of goods not capable of such delivery.?+ 


Refusal to execute deed. A sheriff is liable for 
a refusal to execute a deed for land sold by him.?? 


Loss of personal property after delivery to pur- 
chaser. An officer is not ordinarily liable for loss 
of personal property after he has delivered it to 
the purchaser at the sale.?* 


Trespass committed in delivery. Where a sher- 
iff, by virtue of a sale on execution, proceeds to 
turn out of the possession of the premises sold by 
him persons other than defendant in execution and 
his heirs or tenants, he becomes a trespasser, and 
may be sued therefor at law. 


[§ 389] 3. Conveyance or Delivery without Pay- 
ment of Price. Where a sheriff conveys or deliv- 
ers property sold on execution to the purchaser 
without payment of the purchase money, he becomes 
liable to the execution creditor for the amount of 
the debt, not exceeding the purchase price,?®> and 


18. McMichael v. McDermott, 17 
Pa. 353, 55 AmD 560. 


{a] The reason is that the sheriff eo? 


was 
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ery until after the time when the 
sheriff was bound to pay over 
held 
not maintain an action against the 


[§§ 387-391 


for any surplus of the price over the amount of the 
debt, the sheriff is liable to the owner of the prop- 
erty or the person entitled thereto;*® but if the 
amount realized is less than the amount of the ex- 
eeution, the sheriff is not liable to the creditor.** 
So if an officer sells on credit, without any agree- 
ment of the parties or order of the creditor, he is 
liable for a consequent loss.2® And where the prop- 
erty is sold on mesne process, the officer is liable 
to the owner of the property for the full price, al- 
though the purchaser has not paid the same.?® The 
sheriff cannot excuse his failure to receive the pur- 
chase money on execution sale of land, by showing 
that the purchaser was the real owner of the prop- 
erty.°° 


[§ 390] 4. Failure To Enforce Payment of Bid.** 
A sheriff may be held liable for failing to enforce 
a bid made and accepted at-a sale of property made 
by him, by reason of which the property is resold 
at a less price and the difference lost to the owner 
or the ecreditor,®? although there is authority to 
the contrary;*?* but in an action by the execution 
defendant for such default, the sheriff may show 
in defense that the price bid by the first purchaser 
was in consequence of the fraudulent misrepresen- 
tations of the execution defendant respecting his 
title.** 


[§ 391] 5. Removal of Goods from Premises Or- 
dered Sold. A sheriff who has-an order of sale 
fair on its face, authorizing him to sell a certain 
house in foreclosure of a chattel mortgage, is not 
liable for entering such house and removing there- 


purchaser claimed to retain the price 
on the ground of a privilege entitling 
him_to be paid in preference to the 
seizing creditor). 


the 


that he could 


in making a sale is but the instru- 
ment of the law, and the execution 
ereditor, who had the property sold 
the second time, has a right to show 
in such proceedings that the first sale 
was collusive. McMichael v. McDer- 
mott, 17 Pa. 353, 55 AmD 560. 


19. Dunkle v. Harrington, 101 Pa. 
462. 
[a] Thus (1) where a sheriff, at a 


public sale, turns aside from his of- 
ficial duty and agrees to deliver cer- 
tain property, not in sight, but which 
he announces is included in the sale, 
he makes a personal contract, and is 
liable in damages if he fails to fulfill 
. it. Dunkle v. Harrington, 101 Pa. 
462. (2) So where, after a sale of 
goods on execution, the sheriff re- 
tained possession of the goods until 
the bid was paid, and then refused to 
deliver them to the purchaser, who 
was plaintiff in the execution, and 
who offered indemnity, but delivered 
possession of the goods and the store 
in which they were to a person claim- 
ing to be the partner of the execution 
debtor, against whom the purchaser 
afterward established his title to the 
goods, the sheriff was liable to such 
purchaser for the value thereof. Pat- 
terson v. Anderson, 40 Pa. 359, 80 
AmD 579. 


20. Duncan v. Garratt, 1 C. & P. 
169, 12 ECL 107, 171 Reprint 1148. 


[a] MQlustration.—Where a person 
purchased goods of the sheriff under 
an execution, with a knowledge that 
they were deposited at the manufac- 
turers, but did not apply for a deliv- 


sheriff upon the manufacturer refus-’ 


ing to deliver them up. Duncan v. 
Garrat try © récsea 6 Gay inks CLamL Orin lecue 
Reprint 1148. 


21. Dreisbach v. 
A. 407, 181 P 262. 


22. Lusk v. Briscoe, 65 Mo. 555. 


22. Spear v. Alexander, 2 Phila. 
(Pa.) 89. 


[a] Tllustration.—Where a consta- 
ble sold a piano under execution, re- 
ceived the purchase money, and left 
the purchaser in the house with the 
property, and went away, and the pur- 
chaser obtained a car to remove the 
property, but was enticed out of the 
house and the door locked on him, the 
constable, having delivered the prop- 
erty to the purchaser, was not liable 
to him in an action of trover. Spear 
v. Alexander, 2 Phila. (Pa.) 89 (where 
the court said, however, that if the 
purchaser had requested the officer to 
remain while he went for assistance, 
it would have been the officer’s duty 
to do so). 


24 Anthony v. Brooks, 5 Ga. 576. 


25. Ala.—Moore v. Barclay, 18 
Pre 672; Kelly v. Governor, 14 Ala. 


Ga.—Davis v. Irwin, 8 Ga. 158. 


Kan.—Walker v. Braden, 34 Kan. 
66059 ots. 


Ky.—Payne v. Cowan, 1 J. J. Marsh. 


Braden, 40 Cal. 


12 


La.—Leboeuf v. Merle, 1 La. Ann. 
144 (so holding in a case where the 


Mich.—Munger sv. 
Mich. 323, 107 NW 914 


Minn.—Kumler v. Brandenburg, 39 
Minn. 59, 38 NW 704. 


N. J.—Adams v. Disston, 44 N. J. 
L. 662 [aff sub nom. Disston v. 
Strauck, 42 N. J. L. 546]. 


S. C.—Davis v. Hunt, 18 S. Cc. L. 
412; Thomasson vy. Kennedy, 19 S. C. 
Eq. 440. 


Liabilities of sheriff or constable 
for failure to collect money generally 
see infra § 414. 


26. Kumler_v. Brandenburg, 39 
Minn. 59, 38 NW 704; Coats v. Stew- 
art, 19) Johns.” (Ne Ye) 293) 


27. Moore v. Barclay, 8 Ala. 672. 


28. Chase v. Monroe, 30 N. H. 427; 
Nelson v. Williams, 4 Hayw. (Tenn.) 
161. See Mark v. Osmer, 138 Pa. 1, 
20 A 841 (where sheriff merely took 


the purchaser’s receipt). 


144 


Sanford, 


29. Appleton v. Bancroft, 10 Metce. 
(Mass.) 231; Wheelock v, Hastings, 
4 Mete. (Mass.) 504. 


30. Davis v. Hunt, 18 S.C. L. 412. 


31. Miability of successful bidder 
on refusal to comply with bid see 
Executions § 619. : 


32. State v. Spencer, 79 Mo. 314. 


33. Roberts v. Westbrook, 1 = 
(Tenn.) 115. ee 


es Ford vy. (Godboldt 33) Si Cunime 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 391-395] 


from the goods of persons who are not parties to 
the suit, even though such persons are the owners 
of the house, and in possession of it.?5 


{§ 392] 6. Liability for Cost of Advertising Sale. 
‘The general rule is that, in the absence of any spe- 
cial contract or agreement to that effect a sheriff 
is not personally liable to the publisher for the cost 
of advertisements of sales to be made by him in 
his official capacity,*® although he procures the pub- 
heation thereof ;** but the publisher must look to 
the party for whose benefit the advertisement is 
made.** Some authorities, however, have held that 
the sheriff is liable for such expense in the absence 
of any agreement to the contrary.*® 


[§ 393] 7. Wrongful Acts of Purchaser. If the 
purchaser of property, which is wrongfully sold 
under execution, has caused any damage to the ex- 
ecution defendant in removing the property, he 
alone is liable therefor and not the sheriff.t° Where 
a sale by a sheriff as substituted trustee is set aside 
for conspiracy between the purchaser and the ben- 
eficiary in the trust deed, the sheriff, having acted 
in good faith, is not liable to the owner of the prop- 
erty for damage due to the wrongful acts of the 
purchaser in evicting the owner.*? 


[§ 394] 8. Failure To Sell*?—a. In General. A 
sheriff is hable in damages to the execution plaintiff 
where he improperly neglects or refuses to sell 
property levied on.t? But such failure does not 
make the sheriff a trespasser ab initio,** although 
there is authority to the contrary.*® 


Failure to resell on default of purchaser. A 
sheriff who sells property and, on the failure of the 
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purchaser to pay his bid, allows the return-day of 
the writ to pass without putting the property up 
for resale, is liable to another execution creditor 
who is injured by the neglect.*% 


What constitutes failure to sell. Where the suc- 
cessful bidder at a sheriff’s sale repudiated the sale 
on account of an omission in the advertisement, and 
the sheriff duly returned the order of sale, with a 
certificate of the facts thereon, and afterward an- 
other order of sale was issued, the fact that the 
property sold for a much less sum than at the first 
sale did not constitute a failure on the part of the 
sheriff to execute the first order, so as to subject 
him to an amercement provided for by statute.47 


[§ 395] b. Excuses for Failure To Sell—(1) In 
General. It is no excuse for failure to sell that 
the execution defendants notified the sheriff of their 
intention to file a bill to enjoin the execution, and 
he thought the bill would be sanctioned;*® that, 
on advice of counsel, he refrained from selling on 
the interposition of an affidavit of illegality, where 
he ought not to have received such affidavit;+® 
that he had delivered the execution and goods to 
his successor in office,®° or that the property would 
not sell for its appraised value as required by a stat-. 
ute enacted after the levy was made.®1 


Good faith of officer. It is no excuse for fail- 
ure to sell that the officer acted honestly and in 
good faith,5? and intended no disobedience .to the 
precept of the court.°3 On the other hand, a sheriff 
has been held not lable where he acted in good faith 
under a statute, the proper construction of which 
was unsettled.°* 


35. Thompson v. State, 3 Ind. A. 
371, 28 NE 996. 

36. Gardner v. Brown, 22 Ind. 447; 
Baker v. Wade, 25 Kan. 531; Ellis v. 
Casey, 12 KyL 508. 

37. Gardner v. Brown, 22 Ind. 447; 
Baker v. Wade, 25 Kan. 531. 


38. Ellis v. Casey, 12 KyL 508. 


39. Downes v. Scott, 2 La. Ann. 
399; Haile v. Rils, 9 Rob. (La.) 509. 

40. Davis v. Gott, 130 Ky. 486, 113 
SW 826. 

41. Hurst Automatic Switch, etc., 
Co. v. St. Louis County Trust Co., 
291 Mo. 54, 236 SW 58. 

42. Failure to levy see supra § 206 
et seq. 

coda for default of deputy see 
supra § 19 

43, U. ace v. West, 8 F. 
Cas. No. 4,170, Brunn. Col. Cas. 27. 

Ala.—Leavitt v. Smith, 7 Ala. 175. 

Ark.—Mayfield Woolen Mills v. 
Lewis, 89 Ark. 488, 117 SW 558, 16 
AnnCas 1041. 

Cal.—Alexander v. Wilson, 144 Cal. 
eile ee cOGs 

Ga.—Brannon v. Barnes, 111 Ga. 
850, 36 SE 689; Wilkin v. American 
Freehold Land Mortg. Co., 106 Ga. 
182, 32 SE 135; Treadwell v. Beau- 
champ, 82 Ga. 736, 9 SE 1040; Glad- 
den v. Cobb, 73 Ga. 235; Charles v. 
Foster, 56 Ga. 612; Dawson v. Mer- 
chants, ete., Bank, 30 Ga. 664; Neal 
v. Price, 11 Ga: 297. 

Ind.—Caldwell v. Sheffer, 8 Blackf. 
116; State v. Herod, 6 Blackf. 444. 


Ky.—Potts v. Com., 4 J. J. Marsh. 


202, 20 AmD 2138; Royse v. Reynolds, 
10 Bush 286. 


La.—Dussin vy. Allain, 9 Rob. 394. 
Me.—Doyle vy. True, 36 Me. 542. 
pee ater v. Williams, 22 Miss. 


FN Y.—Van Winkle v. Udall, 1 Hill 


N. C.—Buckley v. Hampton, 23 N. 
CrsL3: 


Pa.—Dorrance v. Com., 13 Pa. 160; 
Hamner v. Griffith, 1 Grant 193; Stone 
v. Mahon, 4 Pa. C. Pl. 165; Com. -y. 
Rowland, 2 Del. Co. 81. 


Vt.—Bond v. Wilder, 16 Vt. 393. 


W. Va—Virginia Exch. Bank v. 
Horner, 26 W. Va. 442. 


[a] Levy on property in hands of 
another officer.—Where a_ sheriff 
levied on certain property belonging 
to the debtor, in the han'ds of another 
officer, who refused to deliver it un- 
til his costs were paid, and the cred- 
itor made no offer to advance costs, 
and did not propound interrogatories 
to the officer, it was held that there 
was no such lack of diligence on the 
part of the sheriff as rendered him 
liable for not selling the property. 
Pailhes v. Thielen, 1 La. Ann. 34. 


Cross references: 
Extent of liability see infra § 412. 


Statutory penalties for failure to sell 
see infra § 733. 


Summary remedies against officer for 
failure to sell see infra § 701. 


44. Bell v. North, 4 Litt. (Ky.) 133. 


Liability as trespasser ab initio 
generally see infra § 407. 


45. Bond v. Wilder, 16 Vt. 398. 


46. Com. v. Conroy, 174 Pa. 355, 
384 A 581. 


47. noo v. Burdge, 7 Kan. A. 80, 
52 P 91 


_ 48. ra ae Vv. 
Bank, 30 Ga. 664. 


49. Treadwell v. Beauchamp, 82 
Ga. 736, 9 SE 1040. 


50. Leavitt v. Smith, 7 Ala. 175. 


51. Hy ae v. Sheffer, 8 Blackf. 
(Ind.) 1 


52. ee v. Cobb, 73 Ga. 235, 6 
SE 161; Charles v. Foster, 56 Ga, 
612; Butler v. Williams, 22 Miss. 54, 


[a] Tllustration.—It was not a 
sufficient excuse to a sheriff who had 
levied on both real and personal es- 
tate at the same time, and had omit- 
ted to sell the latter, that the land 
levied on had been appraised under 
the valuation law at a sum such that 
two thirds of its value was more than 
the amount of the judgment, and the 
land failing, when offered, to bring 
the two thirds, he had postponed the 
sale for twelve months, and returned 
the personal property to defendant, as 
he should have sold the personalty. 
Butler v. Williams, 22 Miss. 34. 


53. Gladden v. Cobb, 73 Ga. 235, 6 
SE 161. 


54. Myers v. Wilcox, 44 Ga. 336. 


[a] Illustration.— W here a judg- 
ment was obtained in 1870 on a debt 
contracted before June 1, 1865, on 
which execution issued, and the sher- 
iff failed to sell the property, on re- 
ceiving from defendant an affidavit 
that the taxes due thereon had not 
been paid, together with a claim of an 


Merchants’, etc., 
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Interruption of proceedings by act of plaintiff. 
Where the proceedings after the levy of a fieri fa- 
cias are interrupted by the act of plaintiff in the 
writ, he cannot hold the sheriff liable for failure to 
sell.°° 


Several executions. Where property is seized un- 
der several writs, it has been held a good defense to 
a suit by the creditor whose writ was last levied, 
for failure to sell the property, that if a sale had 
been made the amount would have been absorbed 
in satisfying the prior writs,°® although there is 
authority to the contrary.°* But where a sheriff 
levies on defendant’s property under two executions 
in favor of different plaintiffs, and the first exe- 
cution is withdrawn by consent of the parties, but 
the sheriff neglects to proceed and sell under the 
second execution, he is liable to the second plain- 
tiff for such neglect.°® 


[§ 396] (2) Property Not Belonging to Defend- 
ant.°® Where it is sought to hold a sheriff liable for 
failure to sell property on which he has made a levy 
under execution, he may exculpate himself by show- 
ing that the property was not subject to the execu- 
tion, but belonged to a third person,®® and the fail- 
ure of the real owner to come in and interplead un- 
der a rule taken by the sheriff does not preclude 
the latter from setting up the owner’s title as a 
defense for not selling;®! but while the officer, when 
sued for failure to sell, may prove, as an excuse, 


offset and recoupment in favor of de- 59. 


fendant, according to the act of Oct. 
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[§§ 395-397 


that the property did not belong to the debtor,*” 
he will be liable to the creditor if he fails in such 
proof ;** and the mere interposition by a third per- 
son of a claim to the property which is not duly 
authenticated does not excuse the officer’s failure 
to sell,** even though such officer acted in good 
faith;®® nor will a proper claim of title by a third 
person excuse the officer’s failure to sell, where a 
jury impaneled to try the right of property have 
found it subject to the process.°® Where a laborer 
who had a lien for helping to drive the logs of sev- 
eral owners intermingled together, in order to en- 
force his lien, attached a part of them, and season- 
ably delivered the execution to the sheriff, who 
refused to sell them, the sheriff was liable for such 
refusal, where he did not show that he would have 
been required to take the property of one person 
to pay the debt of another, or to do any unlawful 
act;°* but where, previous to the time appointed 
for an execution sale, the property levied on was 
replevied on a writ in favor of a third person, served 
on the sheriff by one of his deputies, this was a 
sufficient exeuse to the sheriff for not selling it un- 
der execution.*® The verdict of a jury, summoned 
by the sheriff to find whether goods belong to de- 
fendant in execution, is not conclusive on plaintiff 
in the execution so as to bar his action against the 
sheriff for failure to sell.®® 


[§ 397] (3) Property Claimed as Exempt.7° A 
sheriff is not liable for failing to sell property which 


his debtor, and cause the same to be 
sold an’ himself become the purchas- 
er at such sale, and upon receiving a 


13, 1870, which affidavit set forth that 
the debt had not been reduced accord- 
ing to the equities between the par- 
ties under the relief act of 1868, it 
was held that the sheriff was not li- 
able for the amount of the judgment, 
the proper construction of the act of 
1870 being at that time unsettled, and 
the sheriff having apparently acted in 
good faith. Myers v. Wilcox, 44 Ga. 
336. 


55. Williams v. Chambers, 140 Ga. 
859, 80 SE 273; Dorrance v. Com., 13 
Pa. 160. : 


{a] Illustration.—Where property 
levied on under a mortgage fieri fa- 
cias was left with the mortgagor 
pending a settlement, and the mort- 
gagee granted a stay “until further 
orders,” pending which a constable 
levied a fieri facias from a justice 
and sold the property, neither plain- 
tiff in the mortgage fieri facias nor 
his transferee with knowledge of the 
facts was entitled to a rule absolute 
against the sheriff to pay the value 
of the property levied upon. Wil- 
liams v. Chambers, 140 Ga. 859, 80 
SE 273. 


56. Smith v. Hogan, 4 Ala. 93; 
Commercial Bank v. Wilkins, 9 Me. 
28. 


Braeottseyv. 1Com., 4. 07 J. Marsh, 
(Ky.) 202, 20 AmD 213. See also 
Puckett v. State Banking Co., 130 Ga. 
586, 61 SE 465 (holding that a con- 
stable, when sued by an execution 
creditor for failure to sell, cannot de- 
fend on the ground that if he had 
made a sale, the money would have 
been claimed by a creditor holding a 
superior lien, who had foreclosed it 
and placed the execution issuing 
thereon in the hands of the sheriff). 


58. Van Winkle v. Udall, 1 Hill 
CNS)? 559. 


A for failure to levy see supra § 


Liability for: 
Levying on property not belonging 
co ego gant see supra §§ 271- 
Selling property not belonging to 
defendant see supra §§ 363-370. 


60. Ga.—Smith v. West, 134 Ga. 11, 
67 SE 405; Brannon v. Barnes, 111 
Ga. 850, 36 SE 689; Wilkin v. Ameri- 
can Freehold Land Mortg. Co., 106 Ga. 
182, 32 SE 135; Prince v. Walker, 1 
Ga. A. 282, 58 SE 61. 


Ky.—Potts v. Com., 4 J. J. Marsh. 
202, 20 AmD 213. 


Mo.—State v. Tucker, 286 Mo. 466, 
229 SW 163. 


Pa.—Necker vy. Sedgwick, 36 Pa. Su- 


per. 593; Com. v. Megee, 4 Phila. 258. 
S. D.—McFarland v. Sehuler, 12 S. 
D. 83, 80 NW 161. 


fa] In Tennessee (1) under Act 
(1825) c 40 § 2 (Code § 3032) an offi- 
cer is not liable for failure to levy 
on, or to sell after a levy, where the 
title is in dispute, unless he be in- 
demnified. State v. Sharp, 2 Sneed 
615. (2) In such case, the officer may 
refuse to act without demanding in- 


demnity, where the property is 
claimed by a third person. State v. 
Sharp, supra. 

61. Com. v. Megee, 4 Phila. (Pa.) 
258. 

62. See supra text and note 60. 


63. State v. Tucker, 286 Mo. 466, 
229 SW 163. 


[a] Thus, although a judgment 
creditor is entitled, if he so elects, to 
cause an execution to be issued and 
levied upon lands that he deems to 
have been fraudulently conveyed by 


sheriff's deed to bring suit in equity 
to set aside the fraudulent deed as a 
cloud upon his title, yet the right is 
not so absolute that it overrides all 
other principles of law, and the offi- 
cer is not liable for refusing to sell 
under an execution, where debtor in 
fact has no interest in the property, 
but the officer refuses at his peril. 
State v. Tucker, 286 Mo. 466, 229 SW 
163, 167 (where the court said: ‘The 
crux of the matter, therefore, is this: 
The sheriff, if he have a liking for 
such undertaking, may, at the risk of 
having to pay the execution debt him- 
self if he fails, voluntarily assume 
the burden of showing that the judg- 
ment debtor has no interest subject 
to execution in the real estate upon 
which he is directed to levy. Wheth- 
er from the standpoint of himself and 
his Sureties such action is wise, is 
another question’’). 


64. Charles v. Foster, 56 Ga. 612. 
65. Charles v. Foster, supra. 
66. Potts v. Com., 4 J. J. Marsh: 


(Ky.) 202, 20 AmD 218. 


67. Doyle v. True, 36 Me. 542. 
68. Shaw v. Baldwin, 33 Vt. 447. 
69. Person v. Fisher, 4 N. C. 72. 


70. Cross references: 
Excuse for: 


Delay in selling see infra § 404. 
Failure to levy see supra § 225. 


Exemptions generally see Exemptions 
5 J. p 1; Homesteads 29 C. J. 
p 770. 
Liability for: 
Levy on exempt property see supra 
§§ 260-264. 


Bales exempt property see supra 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 397-403] 


the debtor claims as exempt,’! where the creditor 
fails to contest the claim?? or the contest remains 
undetermined,’?* or where the creditor refuses to 
indemnify him.*4 


[§ 398] (4) Property Subject to Prior Liens or 
Claims.‘° Where property seized on execution is 
encumbered to an amount greatly exceeding its val- 
ue, the sheriff is not lable for failure to sell it.7® 
It has also been held that where a third party claim 
to property levied on showed that claimant was a 
mortgagee or pledgee of the property in possession 
after maturity of the debt, the sheriff was not la- 
ble for failure to release the interest of the claim- 
ant, and sell the equity of redemption which was 
in the execution debtor;’7 but where a sheriff has 
levied on a crop in the field, but neglected to sell 
the same, and is ruled by the execution plaintiff 
for failure to make the money, it is not a sufficient 
answer that after the levy the landlord of the owner 
of the crop carried the crop away in satisfaction 
of a lien due him superior to that of plaintiff.*$ 


[§ 399] (5) Property Seized by Predecessor. A 
sheriff cannot be held responsible for failure to sell 
property seized by his predecessor in office, with- 
out proof that the property so seized had come into 
his possession, or that he had bound himself in some 
way for it.7° 


[§ 400] (6) Bankruptcy of Debtor.°° It has 
been held that where property is levied on by a 
sheriff under an execution from a state court and 
defendant is adjudged a bankrupt, and no proceed- 
ings are taken in the bankruptcy court to compel 
the property levied on to be brought into that tri- 
buna] for distribution, the adjudication of bank- 
ruptey. and the issuing of the ordinary writ of 
protection will not excuse the sheriff for not pro- 
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ceeding to sell the property and raise the money.* 


[§ 401] (7) Injunction against Sale.*? It has 
been held that a sheriff is not liable for not selling 


“property, the sale of which has been enjoined ;** 


and this is true even though the injunction has been 
dissolved on condition that plaintiff give security 
to refund the proceeds, where such security is not 
given;°* but in a case where the sheriff was charge- 
able with negligence in not selling property levied 
on before the time when an injunction against the 
collection of the execution was granted, it was held 
that such injunction afforded him no protection.®® 


[§ 402] (8) Impossibility of Selling. Where the 
property has been properly offered for sale but re- 
mains unsold for want of buyers, the sheriff is not 
liable;8® and a failure to make a sale may also be 
excused, where the property is so obviously val- 
ueless that an attempt to sell it would be an idle 
ceremony.®* Neither is the sheriff liable as for 
neglect or refusal to make a sale of property levied 
on under execution, where it appears by his return 
that he had not time to sell on the day appointed 
by law for making sales, because other sales re- 
quired by law to be made on that day consumed the 
whole time within which sales might lawfully be 
made. So also it is a sufficient exeuse for a sher- 
iff for not selling property, advertised for sale on 
execution during a certain term of court, during 
that term that the court adjourned at an unusually 
early hour of the first day of thé term.°%® 


[§ 403] 9. Delay in Selling—a. In General. <A ~ 
sheriff who improperly delays making a sale of 
property which he has seized under process and 
should sell is liable to plaintiff in the process for 
the damage resulting from such delay,®® and a 
mere postponement of the sale, if improper, renders 


71. Burton v. Cave, 26 Nebr. 186,;Sale after bankruptcy of debtor see 86. Com. v. Fuqua, 3 Litt. (Ky.) 
41 NW 1099; TeV v. Teese a (oh supra § 359. ak ete B. & Ald. 
548, 26 SE 794 (property claimed a , , eprint 636; 
homestead). SS IE aN aca ep AU OL Anonymous, 2 Chit. 290, 18 KCL 698; 

C evy v. Hale, Urs Nese : 

72. Block v. Bragg, 68 Ala. 291. [a] Under the present bankruptcy pronase huiter scene 

73. Block v. Bragg, supra. law, the rule would be otherwise if 3 Os ex. 237. 

the execution were levied less than [a] Illustration.—Under a statute 


74, Corry v. Tate, 48 S. C. 548, 26 
SE 794. 


Indemnity to officer see infra §§ 
555-606. 


75. Excuse for failure to levy see 
supra § 227. 


76. Peo. v. Ames, 35 N. Y. 482, 91 
AmD 64. 
77. State v. Nolte, (Mo.) 203 SW 


956 [rev (A.) 187 SW 896]. 


78. Prince v. Walker, 1 Ga. A. 282, 
58 SE 61. 
[a] The reason is that the land- 


lord had no title to the crop and no 
right to take it away, but “his only 
remedy by which he could protect his 
lien after the levy by the sheriff was 
to sue out a distress warrant, and to 
place it in the hands of the sheriff for 
the purpose of claiming the proceeds 
upon rule to distribute.’”’ Prince v. 
Walker, 1 Ga. A. 282, 283, 58 SE 61. 


79. Ballew v. Bobb, 13 La, Ann. 
375. 


80. Cross references: 
Generally see Bankruptcy 7 C. J. pl. 


As excuse for: 
Failure to levy see supra § 236. 
Release of property levied on see 
supra § 337. 


four months before the filing of the 


petition in bankruptcy. See Bank- 
ruptey § 290. 

82. Generally see Injunctions 32 
(Op Sere Chang ba 


83. Alexander v. Wilson, 144 Cal. 
5, 77 P 706 (sheriff was authorized to 
obey an order of a court of bank- 
ruptey restraining a sale of attached 
property); Broadway Nat. Bank v. 
Byers, 135 Ga. 721, 70 SE 328; Con- 
way v. Jett, 3 Yerg. (Tenn.) 481, 24 
AmD 590. 


[a] Rule applied.—Where the pre- 
siding judge is disqualified to try a 
case wherein an injunction is sought 
against a sheriff to restrain him from 
selling property levied on and adver- 
tised for sale by him, and an attor- 
ney, as judge pro hac vice, to whom 
the case on final trial is submitted 
without a jury, grants such injunc- 
tion, plaintiff in fieri facias cannot 
hold the sheriff liable for obeying the 
injunction and failing to sell the 
property. Broadway Nat. Bank v. 
Byers, 135 Ga. 721, 70 SE 328. 


84. Conway v. _ Jett, 3 
(Tenn.) 481, 24 AmD 590. 


Sho.) Nealevaserice, LivGan20l. LO 
same effect Caruthers v. Sprayberry, 
26 Ga. 4387. 


Yerg. 


requiring sheriffs to offer for sale at 
the end of a certain time runaway 
slaves in their custody, if not re- 
claimed, it was a_ sufficient excuse 
for the omission of the sale that the 
slave was insane and of no value. 
Scranton v. Conlie, 29 Tex. 237. 


88. State v. Borden, 15 Ark. 611. 
89. Mitchel v. Gregg, 4 Mo. 37. 


90. Del.—Janvier v. Vandever, 3 
Del. 29. 


Ga.—Neal v. Price, 11 Ga. 297. 
Ind.—State v. Herod, 6 Blackf. 444. 


ape Y.—Smith v. Dunning, 7 Wend. 


Pa.—Dorrance v. Com., 13 Pa. 160; 
Spang v. Com., 12 Pa. 358; Com, ve 
Rowland, 2 Del. Co. 31. 


Eng.—Aireton v. Davis, 9 Bing. 740, 
23 ECL 784, 131 Reprint 792; Jacobs 
v. Humphrey, 2 Cromp. & M. 413, 149 
Reprint 821; Bales v. Wingfield, 2 N. 
& M. 831, 28 ECL 592; Carlile v. Par- 
kins, 3 Stark. 163, 3 ECL 638, 171 Re- 
print 809. 


[a] Thus a sheriff is liable for 
failure to sell goods taken under a 
fieri facias within a reasonable time 
and before the return of the venditioni 
exponas. Jacobs v. Humphrey, 2, 
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the sheriff hable to plaintiff for the damage result- 
ing therefrom;°' but unless the sheriff has grossly 
abused his authority a delay in selling does not ren- 
der him lable as a trespasser ab initio;°? and where 
plaintiff. has not been prejudiced by the delay, he 
cannot recover against the sheriff therefor.°* 


Delay at instance of creditor. A sheriff is not 
hable to defendant in execution for damages re- 
sulting from the postponement of a resale of land, 
where he acted at the instance of the judgment 
ereditor.°* 


[§ 404] b. Property Claimed as Exempt.°> Where 
property levied on is claimed as exempt, the sheriff 
is not liable for deferring a sale until such claim 
can be passed upon,®® unless there is collusion be- 
tween him and the debtor to prevent any sale.?’ 


[§ 405] c. Delay pending Proceedings To Open 
Judgment.°® Where a rule to show eause why a 
judgment should not be opened was entered, -and 
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the sheriff delayed an execution sale under the judg. 
ment, although no order staying the proceedings was 
entered, he was liable for the loss oceasioned by the 
property being sold under a subsequent execution.°? 


[§ 406] 10. Liability as Warrantor of Title.’ 
An officer selling property under process incurs no 
liability as a warrantor of title;? but if he knows 
of defects in the title or the existence of an adverse 
claim, he should make these facts known at the 
sale for the guidance of purchasers.* 


[§ 407] 11. Liability as Trespasser Ab Initio.* 
A sheriff who has originally acted with propriety 
under legal process, pursuant to whieh property 
has come into his:possession, cannot be made liable 
as a trespasser ab initio for subsequent acts of mere 
nonfeasance connected with the sale thereof; but 
if he grossly abuses his authority by positive acts 
of misfeasance, he becomes a trespasser ab initio.® 


Previous demand on the officer for the property 


Cromp. & M. 418, 149 Reprint 821. 


[b] Reasonable delay on notice of 
act of bankruptcy.—A_ sheriff who, 
having seized goods under a fieri fa- 
cias, receives notice in general terms 
that the execution debtor has com- 
mitted an act of bankruptcy, may 
take reasonable time to inquire wheth- 
er the statement is true before pro- 
eeeding to sell, unless he is aware of 
circumstances which cause him to 
think that the notice is a mere pre- 
tense. Ashford v. Murray, 23 L. T. 
Rep. N. S. 470. 


{[c] Affidavit of illegality.—Wheth- 
er a sheriff shall receive an affidavit 
of illegality on the ground of pay- 
ment, and thereupon stay the execu- 
tion, is for him to determine, but at 
his peril, and, if he determines wrong, 
he will be liable to the person in- 
jured. Tucker v. Respass, 28 Ga. 613. 


[d] Delay not such as to render 
sheriff liable-—Where a sheriff levied 
on personal property, subject at the 
time to a mortgage which became ab- 
solute in sixteen days after the levy, 
the sheriff was not chargeable with 
neglect of duty in omitting to sell 
the property previous to the forfei- 
ture, it not appearing that he had no- 
tice of the existence of the mortgage 
at the time,.of the levy. Smith v. 
Dunning, 7 Wend. (N. Y.) 135. 


91. Gilbert v. Watts-De Golyer Co., 
66 Ill. A. 625 [aff 169 Ill. 129, 48 NE 
430, 61 AmSR 154]. 


[a] In Alabama it is held that the 
sheriff is not responsible for postpon- 
ing a sale of land until it is too late 
to make another levy and sale before 
the return-day, if in good faith and in 
the exercise of ordinary prudence he 
was justified in supposing the land 
would sell for a sum Sufficient to pay 
the executions in his hands; but it 
seems that the rule is otherwise in the 
case of a levy on personal property. 
Patterson v. Powell, 15 Ala. 205. 


92. Griel v. Hunter, 40 Ala. 542. 

Liability as trespasser ab initio gen- 
erally see infra § 407. 

93. Markle v. Thomas, 13 U. C. Q. 
B. (Ont.) 321. 


94. State v. Yongue, 
A448. 


95. Generally see Exemptions 25 
C. J. p 1; Homesteads 29 C. J. p 770. 


Liability for failure to sell see su- 
pra § 397. 


44 8. Cc. L. 


96. Van Horn v. Bradford, 49 Ga. 
75; Blivens v. Johnson, 40 Ga. 297; 
Kirby v. Woods, 5 S. C. 1. 


[a] Rule applied.—(1) Where a 
Sheriff levied a mortgage execution on 
defendant’s land, and before sale was 
notified that defendant’s wife had had 
a homestead set apart in the land, 
and that an appeal had been taken 
from the order allowing the home- 
stead, he did not render himself liable 
to rule by postponing the sale until 
plaintiff could obtain an order direct- 
ing him to sell the land, although 
plaintiff offered to indemnify him if 
he would proceed with the sale. Van 
Horn vy. Bradford, 49 Ga. 75, (2) 
Where a Sheriff, having levied an ex- 
ecution on land, postponed the sale, 
under the impression, formed after 
consulting counsel and honestly en- 
tertained, that he had no authority 
to make the sale, pending an appli- 
cation of the judgment debtor to have 
a homestead assigned him, the sheriff 
was not liable for the debt, on a rule 
against him for contempt, in not obey- 
ing the process of the court, the prop- 
erty having been subsequently set 
apart as a homestead pursuant to the 
application, In this case the court 
relied upon the fact that the proper 
course for the sheriff to pursue was, 
under a recently enacted statute, very 


doubtful, and no construction of the ]- 


new policy of the state in regard to 
homesteads had then been made. _ Bli- 
vens v. Johnson, 40 Ga. 297. (3) A 
sheriff will not be ruled in contempt 
for failing to sell a decedent’s lands 
on the date commanded by an execu- 
tion, where such failure was due to 
the widow having duly interposed a 
claim of homestead, and the sheriff 
thereupon taking the necessary legal 
proceedings to have the validity of 
such claim judicially determined. 
Kirby v. Woods, 5S. C. 1. 


(Aa Kimbro v. Edmondson, 46 Ga. 
[a] Where the circumstances indi- 


cate collusion between the sheriff and 
defendant that the goods shall not be 
sold under a mortgage fieri facias un- 
til defendant has obtained his home- 
stead exemption so as to prevent the 
sale, the sheriff may be held liable 
for not selling. Kimbro v. Edmond- 
son, 46 Ga. 130. 


98. Opening judgment generally 
see Judgments §§ 484-600. 

99. Spang v. Com., 12 Pa. 358. 

1. Warranty of title to: 


De ae property see Sales §§ 667- 


Real property see Covenants §§ 49-51; 
ee and Purchaser [39 Cye 


2. Morgan v. Fencher, 1 Blackf. 
(Ind.) 10; Harrison v. Shanks, 13 
Bush (Ky.) 620 [overr so far as it 
held the contrary McGhee vy. Ellis, 4 
Litt. (Ky.) 244, 14 AmD 124]; For- 
sythe v. Ellis, 4 J. J. Marsh. (Ky.) 
298, 20 AmD 218; Monday v. Wilson, 
4 La. 338; Saunders vy. Pate, 4 Rand. 
Mee Va.) 8 And see Executions § 


3. Harrison v. Shanks, 
(Ky.) 620. 


4 Cross references: 
Delay in selling see supra § 408. 
Excessive sale see supra § 386. 
Failure to sell see supra § 394. 
Sale: 

er time fixed by law see supra § 


13 Bush 


At improper place see supra § 382. 
Of property in possession of fraud- 
ulent grantee see supra § 367. 
Prematurely see supra § 381. 
Without: ; 


Order of court see supra § 376. 
Proper notice see supra § 379. 


5. Griel v. Hunter, 40 Ala. 542: 
Bell v. North, 4 Litt. (Ky.) 133. ; 


6. Ala.—Griel v. Hunter, 40 Ala. 
542; Wright v. Spencer, 1 Stew. 
18 AmD 76. z aus 


Ky.—Bell v. North, 4 Litt. 133, 


Me.—HEverett v. Herrin, 48 Me. Sota 
Ross v. Philbrick, 39 Me. 29. 


Mass.——McGough y. Wellington, 6 
Allen 505; Smith v. ‘Gates, 21 Pick, 
55; Pierce vy. Benjamin, 14 Pick. 356, 
25 AmD 3896; Melville v. Brown, 15 
Mass. 82. Compare Purrington vy. Lor- 
ing, 7 Mass. 888 (holding that where 
a sheriff wantonly removes goods to a 
great distance, thereby increasing the 
charges of keeping and advertising, 
or injuring the sale, he might be lia- 
ble for the tort, but would not be a 
trespasser ab initio if the goods were 
legally seized and carried away). 


Mich.—Terry v. Metevier, 104 Mich, 
50, 62 NW 164. 


a C.—Parish v. Wilhelm, 63 N. C. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is not necessary in order to maintain an action 
against an officer who has become a trespasser ab 
initio by selling attached property without com- 
plying with statutory requirements.? 


[§ 408] 12. Extent of Liability‘’—a. Wrongful 
or Defective Sale in General. As a general rule, 
one whose property is wrongfully sold by a sheriff 
may recover the value of the property, or, if he 
regains property, the expense of doing so;!° but if 
the property was legally seized and only the sale 
was wrongful, the value of the property at the time 
of the sale, and not at the time of the seizure, fixes 
the measure of. damages.1! Where plaintiff, the 
grantee of an equity of redemption, for the purpose 
of strengthening his title, caused the equity to be sold 
on an execution which he held against his grantor, 
and bid it off himself for the amount of the execu- 
tion, and took a deed of it from the sheriff, paying 
the latter no money except his expenses, and in 
consequence of a neglect of the sheriff the sale 
proved ineffectual, but plaintiff’s title was valid 
independent of the sale, the measure of plaintiff’s 
damages, in an action on the case against the sheriff 
for his default, was not the sum bid by plaintiff at 
the sale, but the amount of the expenses actually 
paid by him, with interest from the time of pay- 
ment.t2 So where a sheriff’s sale of land is declared 
a nullity because of his failure to seize the land, 
he is liable to the purchaser for all expenses in- 
curred in consequence of his purchase.'? 


Nominal damages. A sale of the mortgagor’s in- 
terest in personal property, even though possession 
is delivered to the purchaser without requiring the 
satisfaction of the mortgage, it being due and 
payable, subjects the officer only to nominal dam- 
ages, where the property is still within the county, 
at a place near the residence of the mortgagee, and 
the security has not been in any way injured.'4 
Where, in an action against a sheriff for selling 
property exempt from execution, it appears that 
plaintiff fraudulently concealed property to more 
than the value of his exemptions, he is entitled to 
only nominal damages.*® 


Mitigation of damages. Where a sheriff sells 
goods on execution unlawfully, he cannot set up, in 
mitigation of damages, a subsequent sale on an- 
other valid execution;'® but in an action against 
a sheriff for selling exempt property he may show, 
in reduction of damages, that plaintiff owned only 
a part interest in the property.’ If an officer 


Utah.—Snell v. Crowe, 3 Utah 26, 14. 


5 P 522. 


Vt.—Heald v. Sargeant, 15 Vt. 506, 15. 
40 AmD 694 (holding the rule inappli- 
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State v. Bergner, 
390, 50 NE 824, 67 AmSR 261. 


Smith v. Emerson, 43 Pa. 456. 
16. Parker v. Conner, 44 N. Y. Su- 
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wrongfully becomes the purchaser at his own sale, 
the amount paid by him may go in mitigation of 
damages.1® 


[§ 409] b. Sale without Proper Notice. In an ac- 
tion against an officer for selling property with- 
out giving proper notice, the measure of damages 
is not the value of the property, but the difference 
between the price it sold for and the price it would 
have sold for if proper notice had been given.!® 
On the other hand, it has been held that the officer 
is lable to the original owner for the value of the 
property sold,?®° and cannot show in mitigation of 
damages that he paid the execution plaintiff out 
of the proceeds of the sale.24_ Where the sheriff 
sells property on execution without serving upon ~ 
the owner a written notice as required by statute, 
it is error to limit the owner to nominal damages 
only, unless he proves that the property sold for 
less than it would have sold for if the notice had 
been given.?? 


[§ 410] c. Improprieties in Conduct of Sale. To 
entitle an execution defendant to recover damages 
for irregularities in the conduct of an execution 
sale, he must show some loss or damage resulting 
to himself as a natural and legal consequence of 
the irregularities and improprieties complained of,?? 
and he cannot fix the measure of his own damages 
by his voluntary act in paying money to recover 
back from the execution purchaser the property al- 
leged to have been irregularly sold;?* but where, in 
an action of trespass against an officer, if appeared 
that the officer had advertised to sell at a certain 
place goods of plaintiff taken on an execution 
against him, but had actually sold them at a dif- 
ferent place, without the consent of plaintiff and 
without having adjourned the sale from the place 
advertised, it was held that plaintiff was entitled to 
recover the full value of the goods, although the 
officer had paid over the proceeds of the sale to 
the execution ereditor.?° 


[§ 411] d. Sale at Inadequate Price. Where by 
reason of a sheriff’s misconduct goods taken under 
execution by him are sold for less than their fair 
value, he is responsible for the difference between 
the fair value and the amount realized by the sale.2°¢ 


[§ 412] e. Failure To Sell or Deliver Possession 
after Sale. The measure of the sheriff’s liability 
for not selling property levied on is the actual in- 
jury sustained by the execution plaintiff,?7 which 


20 Ind. A. 22. Winburne v. Bryan, 73 N. C. 47, 
50 (“Non constat, that the property 
would have been sold if the defendant 
had performed the duty required of 
him by law. On the contrary it is 


cable, however, under the facts). 


7. Wallis v. Truesdell, 6 Pick. 
(Mass.) 455. 


8. Conveyance or delivery of prop- 
erty to purchaser at sale without pay- 
ment of price see supra § 389. 


9. See cases supra § 300. 

10. See cases supra § 301. 

11. Newman v. Kane, 9 Nev. 234; 
Walker v. Wilmarth, 37 Vt. 289. 

12. Sexton v. Nevers, 20 Pick. 
(Mass.) 451, 32 AmD 225. 

13, Friedlander v. Bell, 17 La. Ann. 
42. 


per. 416 (so holding on the ground 
that the latter sale cannot be consid- 
ered a fair one, in view of the fact 
that the property has already been 
once sold.) 


17. Wright v. Pratt, 31 Wis. 99. 


18. Perkins v. Thompson, 3 N. H. 
144. 


19. Wright v. Spencer, 
(Ala.) 576, 18 Am®D 76; 
Lumber Co. v. Caldbick, 
201, 12 OntWN 81. 


20. Carrier v. Esbaugh, 70 Pa. 239. 
21. Carrier v. Esbaugh, supra. 


1 Stew. 
Maple Leaf 
39 Ont. L. 


almost an irresistible inference from 
the evidence, that the plaintiff would 
have satisfied the execution and pre- 
vented a sale, if he had received the 
required notice, and this is the very 
purpose of the statute’’). 


23. Duncan vy. Matney, 29 Mo. 368, 
77 AmD 575. 


24. Duncan v. Matney, supra. 


25. Hall v. Ray, 40 Vt. 576, 94 AmD 
440. 


Daggett v. Adams, 1 Me. 198. 


27. Brannon v. Barnes, 111 Ga. 850, 
36 SE 689; Wilkin vy. American Free- 


870 [57 C.J.] 
will ordinarily be the value of the property?® at 
the time when it should have been sold?® up to 
the amount of the writ,*° or such proportion of the 
value as would have been applicable on plaintiff’s 
writ,*1_ if the property is finally Jost to plaintiff 
and satisfaction cannot otherwise be had.*? The 
sheriff may show in mitigation of damages that 
the property was encumbered by a lien sufficient 
to absorb it,?* or that other executions would have 
exhausted it or shared in the proceeds.**+ Where 
part of the property levied on did not belong to 
the execution defendant, and the value of the bal- 
ance was less than the amount of the execution, the 
sheriff cannot be held liable for the full amount 
of the execution.*® 


Failure to put purchaser in possession. A sher- 
iff who refuses to execute an order requiring him 
to put a purchaser at foreclosure sale in possession 
of the land sold is liable to the purchaser for the 
loss of rent due to such failure during the time 
possession was withheld from him.*® 


[§ 413] H. Liabilities Arising Out of Collection, 
Custody, or Disposition of Money*‘—1. In General. 
A sheriff or constable is liable in his official ea- 
pacity for the safe-keeping and proper disposi- 
tion of all moneys which have come into his pos- 


session by virtue of his office;** and an agreement 
of parties to leave in the hands of the sheriff a fund 
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of which he is the legal custodian does not release 
him from responsibility for that fund;?® but where 
property was sold for cash, but it was agreed that 
the purchaser might make such arrangements as 
he could with the execution creditors, and some of 
them agreed to accept notes, which were given for 
an amount which added to the cash payments exceed- 
ed the purchase-money, it was held that the sheriff 
was not liable to the purchaser for the excess, he 
not having received more than he should have.*° 
Where an officer executing a writ obtains more 
money than is necessary to satisfy the same, he 
is liable to defendant for the surplus.4+ To render 
a sheriff liable in reference to money received by 
him, it must be shown that he has violated some du- 
ty or obligation owing to the person seeking to re- 
cover.*? 


Liability to state for money received as bail. A 
sheriff who had in his charge a prisoner arrested 
by him on a warrant on which bail was indorsed 
has been held liable to the state for money received 
by him on deposit from such prisoner in leu of 
bail, even though there was no statute permitting 
the sheriff to receive such deposit.*® 


[§ 414] 2. Default or Delay in Collecting. An 
officer who negligently fails to collect money which 
he might have collected is liable therefor;*4+ but 
under some statutes a demand within a certain time 


hold Land Mortg. Co., 106 Ga. 182, 32 
SE 135; Potts v. Com., 4 J. J. Marsh. 
(Ky.) 202, 20 AmD 218. 


General rule of damages see infra § 
691. 


{a] “The proper criterion for 
measuring damages .. . 1S this; 
‘what benefit would he [execution 


plaintiff] have derived from the sale 
of the property, if it had been sold?’ ”’ 
Potts v. Com., 4 J. J. Marsh. (Ky.) 202, 
204, 20 AmD 218. 


28. Wilkin v. American Freehold 
Land Mortg. Co., 106 Ga. 182, 32 SE 
135; Royse v. Reynolds, 10 Bush 
(Ky.) 286; Hamner v. Griffith, 1 Grant 
(Pa.) 193; Virginia Exch. Bank v. 
Horner, 26 W. Va. 442. e 


29. Dunlop v. West, 8 F. Cas. No. 
4,170, Brunn. Col. Cas. 27; Virginia 
Exch. Bank v. Horner, 26 W. Va. 442. 


[a] Measure of damages is what 
the property would have produced if 


sold. Dunlop v. West, 8 F. Cas. No. 
4,170, Brunn. Col. Cas. 27. 

30. Hamner v. Griffith, 1 Grant 
(Pa.) 193. 

31. Buckley v. Hampton, 23 N. C. 
318. 

32. Royse v. Reynolds, 10 Bush 
(Ky.) 286. 

asi Potts v. Com., 4°03, J. Marsh: 
(Ky.) 202, 20 AmD 213. 

34. Potts v. Com., supra. 

35. Wilkin v. American Freehold 


Land Mortg. Co., 106 Ga. 182, 32 SH 
THEY 

36. Tubiola v. Baker, 225 App. Div. 
420, 233 NYS 373. 

37. Cross references: 
Amercement of officer for acts or 

omissions see infra § 733. 
Liability: 

For acts or defaults of deputies see 

supra §§ 195-197. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Liability :—Continued 
OR eines bond see infra §§ 908- 


Summing remedies against officer see 
infra § 701. 


38. Robinson v. Garth, 6 Ala. 204, 
41 AmD 47; Adams vy. Disston, 44 N. 
J. L. 662; Coursey v. Cornwell, (Tex. 
Civ. A.) 65) Siw 73. 


fa]. Illustration.—Where a sheriff 
on refusal of the purchaser at an ex- 
ecution sale of land to comply with 
the terms of the sale resells the land 
for a less sum, and brings an action 
in his own name against the former 
purchaser for breach of contract, he 
will be liable in his official capacity to 
those entitled to the proceeds for the 
amount recovered. Robinson v. Garth, 
6 Ala. 204, 41 AmD 47. 


Liability as bailee see infra § 417. 


39. New Orleans v. Waggaman, 31 
La. Ann. 299. 


40. Kennedy v. Moodie, 8 U. C. C. 
P. 544. 


41. 
268: 
Pays 


[a] Money received under judg- 
ment in favor of officer in replevin.— 
Where a constable levied on personal 
property, and defendant in execution 
brought suit to replevin the same, in 
which suit the constable obtained 
judgment for the property, or for its 
assessed value, and he elected to take 
the money,. which exceeded _ the 
amount necessary to satisfy the exe- 
cution, he was liable to defendant for 
the surplus. Damm vy. O’Connell, 1 
Mo. A. 268. 


Damm v. O’Connell, 1 Mo. A. 
Van Gelder v. Hallenbeck, 2 NYS 


42. Porter v. Burtis, 197 Wis. 227, 
‘1221 NW 741. 
[a] Rule applied.—(1) Where a 


debtor turns over to the sheriff a 
check payable to the latter, for prop- 
erty sold by the debtor after the sher- 
iff had levied thereon, without stating 


that the proceeds were to pay a chat- 
tel mortgage on the property, the 
sheriff was authorized to accept the 
check tendered, and apply the same 
on executions then held by him, and 
such application was not unlawful as 
against a purchaser who was subse- 
quently compelled to pay the mortga- 
gee. Porter v. Burtis, 197 Wis. 227, 
221 NW 741. (2) The fact that the 
purchaser wrote on the check prior to 
the time it was cashed that the prop- 
erty was from the owner and mort- 
gagee did not affect the sheriff’s lia- 
bility to the purchaser subsequently 
compelled to pay the mortgagee. 
Porter v. Burtis, supra. 


43. State v. Scanlon, 2 Ind. A. 320, 
28 NE 426. 


[a] The reason is that the trans- 
action, if illegal, could never be ques- 
tioned by the prisoner, who participat- 
ed therein, and the sheriff was estop- 
ped to deny the legality of the trans- 
action, as against the state, by the 
fact that he received the money. State 
v. Scanlon, 2 Ind. A. 320, 28 NE 426. 


44. U. S—Lewis v. Hamilton, 15 
F. Cas. No. 8,324a, Hempst. 21. 


Ga.—Harrigan v. Savannah Grocery 
Co., 126 Ga. 127, 54 SE 961; Boyles 
v. State Bank, 96 Ga. 796, 22 SE 582; 
Singer Sewing Mach. Co. v. Bornett, 
76 Ga. 377; Davis v. Irwin, 8 Ga, 153. 


Ky.—Walters v. Chinn, 1 Mete. 499; 
Helm v. Haycraft, 2 Litt. 171. 


raat C.—Wood v. Skinner, 25 N. C. j 


Pa.—Com. v. Philadelphia County, 
3 Serg. & R. 601; Stewart v. West- 
moreland County, 1 Pa. Co. 70. 


me C.—Dayis' v. Hunt, £8 .S. Giaims 


Tenn.—Kinnard _v. Willmore, 2 
Beas 619; Lee v. Hardeway, 6 Yerg. 
[a] Failure to collect jury fee.—A 
sheriff is liable to the county for the 


’ 


§§ 414-417] 


is essential to fix such liability.4® In a proceeding 
against a sheriff for his failure to collect out of 
partnership assets or property the money due on a 
judgment against a partner recovered by an individ- 
ual ereditor, it is competent for the sheriff to prove 
the insolvency of the partnership.t® An officer who 
undertakes to colleet money but fails to take any 
steps for that purpose for an unreasonable time is 
liable for such negligence.*7 


[§ 415] 3. Medium of Payment.*® <A sheriff who 
receives anything other than cash in discharge of 
an execution or in payment for property sold by 
him makes the debt his own and must respond to 
the execution plaintiff’s demand in eash,*® unless; 
of course, his action in the matter was authorized 
by the execution plaintiff;°° and if there are sev- 
eral executions, the officer has no right to make 
an arrangement with some of the execution credi- 
tors to receive from them something other than 
eash for such property as they may buy, unless the 
other execution ereditors assent to the arrange- 
ment.°+ Jt has also been held that where a sher- 
iff, selling goods on attachment, took a note with 
an indorser, making due inquiry as to the solvency 
of the indorser at the time of the sale, he was not 
liable, on the note being protested for nonpayment, 
although it appeared that each indorser was in- 
solvent when the sale was made, but that such 
fact was not generally known in the commercial 
community.°? The sheriff’s return that he has made 
the money estops him to deny that he received 
eash.*3 
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is liable to the execution plaintiff, where he receives 
depreciated currency in satisfaction of the execu- 
tion, without plaintiff’s consent.** 


[§ 416] 4. Liability for Deferred Payments on 
Credit Sale. Where a sheriff, under proceedings in 
partition, has sold the land for a certain sum in 
hand, taking judgment notes for the balance as he 
was authorized to do, his return of sale renders 
him lable to pay the money into court, or to the 
several persons interested, as soon as their shares 
are ascertained, or to a call to bring the judgment 
notes into court, that the parties may have them 
properly disposed of;°* and in case the money rep- 
resented by the judgment notes is lost, his liability 
therefor depends upon whether or not he was guilty 
of negligence.®* 


[§ 417] 5. Liability for Money Left with Third 
Person. A sheriff who, in execution of a writ of 
attachment, leaves a sum of money in the hands of 
a third person, and takes his receipt for it, consti- 
tutes him keeper, and the legal possession is in the 
sheriff, who is accountable to defendant on the 
dissolution of the attachment in the same manner 
as though the money had been actually taken into 
the sheriff’s own possession.®§ 


Loss by failure of bank. Where a sheriff depos- 
its in a bank money collected on process, he is la- 
ble for loss resulting from the failure of the bank.5® 
On the other hand, it has been held that the liability 
of a sheriff for money in his hands is only that of 
a bailee for hire,®® and he is not liable for such loss, 


Acceptance of depreciated currency.** 


jury fee, under the act of April 8, 
1809, and nothing but the insolvency 
of the party from whom it should be 
collected, or a showing of his own dil- 
igence in endeavoring to collect i, 
will relieve him from liability; and 
the fact that a rule of court exists 
requiring the payment by the success- 
ful party in a civil action of the jury 
fee, before judgment can be entered 
on the verdict, does not relieve the 
sheriff from Hability. Kirkendall v. 
Luzerne County, 11 Phila. (Pa.) 575. 


{b] Failure to collect costs.— 
Where costs due a clerk in an_ execu- 
tion may be, and are not, made by a 
sheriff, he becomes responsible there- 
for, nor does the order of plaintiff 
vary the case as to them. lewis v. 
Hamilton, 15 F. Cas. No. 8,324a, 
Hempst. 21. Amercement of officer 
for failure to collect see infra § 733. 


[c] In District of Columbia it is 
not the duty of the marshal to apply 
to the district attorney for execution 
for the recovery of fines, penalties, 
and forfeitures, and his failure to do 
so does not render him liable for fines, 
ete., not collected Washington Coun- 
ty Levy Ct. v. Ringgold, 5 Pet. (U. S.) 
451, 8 L. ed. 188 [aff 15 F. Cas. No. 
8,305, 2-Cranch C. €. 6591]. 


45. See statutory provisions. 


[a] In Kentucky under the statute 
a constable is not liable for the 
amount of a fee bill, unless he fails 
on demand to return the same within 
six months from the time it is placed 
in his hands for collection. Walters 
v. Chinn, 1 Metc. (Ky.) 499. 


Necessity for demand generally see 
infra § 441. 


46. Wilson v. Strobach, 59 Ala. 488. 
[57 C. J.—41] 


A. sheriff 


47. Lipscomb v. Cheek, 61 N. C. 


332; Nixon v. Bagby, 52 N. C. 4. 


[a] Delay of sixteen days was 
negligence, where there was an ap- 
parent necessity for an officer to pro- 
ceed immediately to collect a debt, 
and he was instructed to do so. Nix- 
on v. Bagby, 52 N. C. 4. 


48. 
66. 


49. Phillips v. Behn, 19 Ga, 298; 
Allin v. Davis, 1 A. K. Marsh. (Ky.) 
567; Tiffany v. Johnson, 27 Miss. 227; 
Robinson v. Brennan, 90 N. Y. 208; 
Armstrong v. Garrow, 6 Cow. (N. Y.) 
465. 


Generally see Payment §§ 15- 


[a] Receipt of check.—Where a 
sheriff sold land at public auction on 
execution, and took the purchaser’s 
check for the amount of his bid, and 
the check was not paid, and on anoth- 
er sale a less amount was bid, the 
sheriff was liable for the difference. 
Robinson v. Brennan, 90 N. Y. 208. 


[b] If a sheriff receives bank notes 
as cash in payment of an execution, 
it discharges the execution, and the 
sheriff is liable to plaintiff in execu- 
tion for the amount, if the notes be- 
come worthless in his hands. Harper 
v. Fox, 7 Watts & S. (Pa.) 142. 


50. Allin v. Davis, 1 A. K. Marsh. 
(Ky.) 567. 

51. Phillips v. Behn, 19 Ga. 298. 

52. Borgstede v. Lewis, 6 La. Ann. 
S226 

53. Tiffany v. Johnson, 27 Miss. 
227. See also Armstrong v. Garrow, 


6 Cow. (N. Y.) 465 (holding that a 
sheriff, having returned the execution 
satisfied, admits the receipt of the 


unless he was negligent or acted in bad faith.*t 


money which he was directed to re- 
ceive). 


54. Payment in depreciated curren- 
cy generally see Payment § 36. 


VR ea mate of liability see infra § 


55. Randolph v. Ringgold, 10 Ark. 
279, 52 AmD 235 [overr Ringgold v. 
Edwards, 7 Ark. 86] (in such case the 
execution plaintiff may at his election 
proceed against the execution defend- 
ant for a satisfaction of the judgment 
or against the sheriff for a breach of 
official duty). 


56. Snively v. Com., 40 Pa. 75. 


57. Snively v. Com., supra (ques- 
tion for jury). 


58. Watkins v. Cawthon, 
Ann. 1194, 


59. Phillips v. Lamar, 27 Ga. 228, 
(ey Pay 7enle 


60. Ikert v. Wells, 13 Oh. Cir. Ct. 
Na SH2is5, 82.On vir. Cts S2: 


Liabilities of bailees for hire gen- 
erally see Bailment §§ 61-64. 


61. Wells-Dickey Co. v. Benjamin, 
74 Mont. 170, 239 P 771; Ikert v. Wells, 
rae oe Cir. Ctl AN. S. 2135 328Oh> Cir 

taoae 


[a] Effect of statute.—Rey. Codes 
§ 4782, providing for reeovery against 
Sheriff. of money coming into his 
hands by virtue of his office, with 
damages and interest thereon does not 
add anything to the duty of the sher- 
iff, but applies only in cases of in- 
tentional definquency. Wells-Dickey 
See Benjamin, 74 Mont. 170, 239 
le 5 


33 aa. 
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[§ 418] 6. Loan of Money. A sheriff who lends 
out money in his hands is responsible therefor ;°? 
and an order of court directing a sheriff to loan 
money in his hands on certain terms and upon cer- 
tain security will not protect him from liability to 
account for such money where he does not, in 
making a loan, exact the terms and security pre- 
seribed.®8 


[§ 419] 7. Agreements as to Application of Mon- 
ey. Where a sheriff receives money from a judg- 
ment debtor, and agrees with him to apply it on 
the execution, provided such execution be just and 
legal, otherwise to return it, he is not bound to do 
more than to allow to such debtor the full time 
which the execution has to run to determine the 
legality of the execution, and where, at the expira- 
tion of that time, no proceedings to attack the exe- 
cution have been instituted, he incurs no liability 
to the debtor by applying the money on the execu- 
tion.®4 


-[§ 420] 8. Payment into Court.65 At common 
law it was proper for the sheriff to pay into court 
money collected under an execution,®® and thereby 
end his responsibility therefor;°’ and if he failed 
to do so he was liable to the parties entitled to 
the moneys;°* but the more general modern prac- 
tice is for the sheriff to pay such moneys directly 
to the persons entitled thereto,°® and he cannot 
discharge himself from liability to such parties by 
paying the money into court,’® at least after the 
commencement of a suit against the sheriff for 
failure to account.7+ So, where an execution com- 
mands the sheriff to have the money ready for plain- 
tiff on the return day, he cannot discharge himself 
from liability to plaintiff by paying the clerk of 
the court and taking his receipt.7? A wrongful 
payment into court may, however be waived." 


Remedy of party. Where the sheriff has improp- 
erly paid money into court, a judge will not order 


62. Lindsey v. Cock, 40 Ga. 7%. 


fa] Rule applied.—A sheriff was 
liable for the value of current bank 
bills received by him in payment for 68. 
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eons oe such a payment ae 
as will relieve the sheriff from liabil- A 
ity. Com. vy. Walter, 99 Pa. 181. Ly 1 ome ¥ McNaughton, 6 Can 


McDonald v. Todd, 


ae. 
4 Ki 
= 
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him to pay the costs of such payment, but the prop- 
er remedy is an application to have the sheriff pay 
over the money returned by him as made, without 
reference to the payment into court.’* | 


Order of court. The compliance, by a sheriff, 
with an order of court, directing him to pay into 
court the money realized from a distress for rent, 
relieves him from lability under a statute requir- 
ing him to pay over such money-to the landlord or 
the agent.7> So, where adverse claims are made on 
the money in the sherifi’s hands, he may apply 
for leave to pay it into court, and thus be pro- 
tected. 


[§ 421] 9. Payment to Agent’’ or Attorney. 
Where the statute requires that the appointment of 
an agent shall be indorsed on an execution when 
plaintiff does not reside in the county to which it 
goes, or shall be made in writing,*® the sheriff may 
refuse to pay until such evidence is furnished 
him;7® but he waives such evidence where he ei-, 
ther pays any part of the money or in any other 
manner recognizes the agency.°° While payment to 
the attorney of record of a party in whose favor a 
judgment has been rendered will relieve the sheriff 
from liability,®! if he has no knowledge that the at- 
torney’s authority has been revoked,*? the sheriff 
is liable to the judgment creditor if he pays money 
to the latter’s attorney when he is chargeable with 
knowledge or notice that such attorney’s authority 
has been revoked,®* or after notice from plaintiff 
not to pay the money to the attorney.*+ A sheriff’s 
liability for moneys received by him at a partition 
sale is not discharged by paying the money to the 
attorney whe procured the sale, but who was not 
specially authorized to receive the proceeds, either 
by the parties entitled thereto or by order of court.®® 


[§ 422] 10. Payment to Wrong Person.2* <A 
sheriff who has collected money under process is 
liable to plaintiff in such process if he pays out such 


19 U. C. Q. B. (Ont.) 369. 


1 Grant 75. 


property sold under execution, which 
funds, pending an injunction against 
the payment to plaintiff, he loaned, 
and for which he subsequently re- 
ceived Confederate money in payment. 
Lindsey v. Cock, 40 Ga. 7. 


63. Hubbard v. Elden, 43 Oh. St. 
380, 2 NE 4384 (where the court, in 
view of the facts, did not consider the 
question whether a strict compliance 
with the order would have released 
the sheriff and his sureties from lia- 
bility). 

64 Richards v. Nye, 5 Or. 382. 


65. Generally see Deposits in Court 
18:€. 5. p 764. 


Proceeds of execution sale see Hxe- 
cutions § 714. 


66. See supra § 165. 


67. Nelson v. Ken, 59 N. Y. 224; 
Com. v. Walter, 99 Pa. 181; McDonald 
v. Todd, 1 Grant (Pa.) 17; Kanofsky 
v. Carey, 89 Pa. Super. 422; O’Donnell 
v. Rorer, 4 Pa. Dist. 146; Enterline v. 
Comrey, 15 Pa. Co. 627. 


[a] Payment of proceeds of sale 
to prothonotary without the inter- 
vention and knowledge of the court 


(Pa.) 17; Nelson v. Williams, 4 Hayw. 
(Tenn.) 161. 


69. See supra § 165. 


70. Gladstone y. French, 9 U. C. C. 
P. (Ont.) 30; Shuter v. Leonard, 3 U. 
Cc. Q. B. O. S. (Ont.) 314. But see Re 
Williamson, 39 Ont. L. 413, 12 OntWN 
154, 86 DomLR 783 (payment into 
court allowed of proceeds of assets of 
deceased insolvent). 


71. Crane v. Dygert, 4 Wend. (N. 
i.) CTD: 


7a. Brown ve. Peo. 3 1Coloe LLb. 


73. Crombie v. Davidson, 19 U. C. 
QF Bo (Ont: S69. 


[a] Waiver by taking out money 
paid in.x—Where a plaintiff obtained 
an order to take out of court money 
paid in by the sheriff, on condition 
that he should pay the master’s charg- 
es, and was given to understand that 
he might either take it on these terms 
or sue the sheriff for it, and availed 
himself of this order, he could not 
afterward recover from the sheriff the 
fees paid to the master on the ground 
that the money had been improperly 
paid into court. Crombie vy. Davidson, 


Acker v. Ledyard, 8 N. Y. 62 
[rev 8 Barb. 514]. 


76. Hexter v. Pennsylvania R. Co., 
43 App. Div. 113, 59 NYS 453. 


77. Authority of agent to receive 
parmen’ generally see Agency §§ 256- 
(Jd. : 


78. See statutory provisions. 


Form and contents of writ of exe- 
cution see Executions §§ 178-205. 


79. Brazeal v. Smith, 5 Ala. 206. 
80. Brazeal v. Smith, supra. 


81. Williams v. State, 65 Ark. 159, 
reer 186; Custer v. Agnew, 83 IIl. 


Glee ee see Attorney and Client § 
82. Schuldenfrei v. 
Misc. 1, 188 NYS 1065. 


83. Custer v. Agnew, 83 Ill. 194; 
Parker v. Downing, 13 Mass. 465. 


Fes State, ‘v. -Goettie, 41 Ss: Clams 


Enright, 79 


85. Calvin v. Bruen, 39 Oh. St. 610. 


86. Disposition of proceeds of sale 
see infra §§ 424, 425. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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money to another person to whom he was not au- 
thorized to pay it;8? but the sheriff cannot be held 
hable for paying over money realized on an exe- 
eution to the execution creditor unless he is affect- 
ed with notice that another person is entitled 
thereto.88 


Effect of assignment of judgment. Where, after 
notice of the assignment of a judgment, the sher- 
iff voluntarily appropriates the money received from 
the debtor to the claims of other parties who have 
executions in his hands against the judgment plain- 
tiff, he is liable to account therefor to the assignee.*® 
But the assignee of a judgment cannot hold liable 
a sheriff who collects the money on execution and 
pays it over to the judgment creditor, although the 
assignee had given the sheriff notice of the assign- 
ment and demanded payment before it was paid to 
the assignee, where the assignment was not indorsed 
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on the execution, and the judgment creditor insist- 
ed that he was entitled to the money.°° 


[§ 423] 11. Repayment of Money to Defendant 
on Supersedeas of Writ. A sheriff to whom an 
execution defendant has paid the amount of the ex- 
ecution in order to secure the release of property 
levied on is hable for the return of the money upon 
the execution being superseded;*1 and incurs no 
lability to the execution plaintiff by returning such 
money to defendant.” 


[§ 424] 12. Distribution of Proceeds of Sale*? 
—a. In General. A. sheriff in distributing or pay- 
ing over the proceeds of sales made by him must at 
his peril see that each person entitled to share in 
such proceeds receives the amount to which he is 
entitled, failing in which he is lable to the party 
injured by his default,®* although his action may 


87. Chicago First Nat. Bank v. 
Hanchett, 126 Ill. 499, 16 NE 907 [rev 
25 Ill. A. 274]; Suydam v. Huggeford, 
23 Pick. (Mass.) 465; Bowman v. Nel- 
son First Nat. Bank, 36 Nebr. 117, 54 
NW 124. 


[a] Rule applied.—Where a sheriff 
received a writ of attachment, with 
orders to levy on the contents of the 
debtors’ warehouse, including goods 
on which the latter had liens for the 
storage and advances, to collect the 
amount of the liens, and release the 
goods, he was liable to the attach- 
ment creditor for money so collected, 
and paid out by him on the order of 
the debtor to another, whether the 
goods were attachable or not, since at 
all events he should have attached 
the money, and paid it into court. 
Chicago First Nat. Bank v. Hanchett, 
126.I1l. 499, 16 NE 907 [rev 25 Ill. A. 
27 


88. Donohue v. Harding, 1 Rob. 
(La.) 69; Russell v. Lawton, 14 Wis. 
202, 80 AmD 769. 


[a] Tlustration.—Where an exe- 
cution was given to a sheriff on Feb- 
ruary 9, with orders to levy on certain 
coin, which he accordingly seized and 
paid over aS money made on the exe- 
cution, and on the preceding 4th of 
February an execution against the 
same defendants had been put into the 
hands of one of his deputies, and was 
returned ‘‘No property found,” but it 
was conceded that the sheriff acted in 
good faith, and did not, at the time 
of paying over the money seized, know 
that the other execution was in the 
hands of his deputy, and in suit by 
plaintiffs in the 4th of February exe- 
cution to hold the sheriff liable, it was 
held that the sheriff was not affected 
with knowledge of the deposit of this 
execution with his deputy, and that 
the suit could not be maintained. 
Russell v. Lawton, 14 Wis. 202, 80 
AmD 769. 


[b] Notice given before execution 
received.—Notice to a sheriff by a 
third person not to pay over money 
made under an execution to plaintiff 
therein given before the execution 
came into the sheriff’s hands will not 
render him liable to such third person 
for paying the same_to plaintiff. 
Donohue v. Harding, 1 Rob. (La.) 69. 


89. McClane v. Rogers, 42 Tex. 214. 

90. Triplett v. Helm, 5 J. J. Marsh. 
(Ky.) 651. 

91. Kyd v. Exchange Bank, 56 
Nebr. 557, 76 NW 1058. 


92. Seymour v. Dascomb, 12 Wend. 
(CN. Y.) 584 (so holding under a stat- 
ute directing the sheriff on production 
of a justice’s certificate of appeal to 


relieve the “goods and chattels” of de- 
fendant from the execution). 


93. Distribution of proceeds of: 


Attachment sale see Attachment §§ 
808-814. 

apy wpe sale see Executions §§ 694- 
721 


fucteiaa sale see Judicial Sales §§ 98- 
0. 


Failure to pay over proceeds of sale 
under mesne process see infra § 427. 


94. Ala.—Robinson v. Garth, 6 Ala. 
204, 41 AmD 47. 


Cal.—Harvey v. Foster, 64 Cal. 296, 
30 P 849. 


Del.—Smith v. Simmons, 18 Del. 
462, 46 A 746; Farmers’ Bank v. 
Grantham Terre-Tenants, 3 Del. 289. 


Ga.—Finance Co. v. Lowry, 36 Ga. 
A. 337, 136-SE 475. 


queer tate v. Hamilton, 32 Ind. 


La.—Citizens’ Bank v. Payne, 21 
La. Ann, 380; Ethridge v. Milling, 15 
La. Ann, 5138. 


Mass.—Felton v. Wadsworth, 7 
Cush, 5875 Putnam Vv. Hall, 3 Pick. 
445. 


Minn.—Fuller v. Langum, 37 Minn. 
74, 33 NW 122, 


Mo.—Howard v. Clark, 43 Mo. 344. 


Nebr.—Bowman v. Nelson First 
Nat. Bank, 36 Nebr. 117, 54 NW 124. 


AG C.—Isler v. Colgrove, 75 N. C. 
334. 


Oh.—Doll v. Barr, 58 Oh. St. 113, 50 
NE 434. 


Or.—-Schneider v. Sears, 13 Or. 69, 
8 P 841. 


Pa.—Summit Motor Co. v. Modern 
Tire Repair Shop, 293 Pa. 33, 141 A 
647; Stark v. Lamberton, 282 Pa. 219, 
127 A 631; Com. v. Comrey, 174 Pa. 
355, 34 A 581; Campbell v. McCleary, 
166 Pa. 1, 30 A 1132; Krumbhaar v. 
Yewdall, 153 Pa. 476, 26 A 219; Com. 
Va (Walter, :199 Pa, 18i> » Hopkins: 'v. 
Forsythe, 14 Pa. 34, 53 AmD 513; Mc- 
Clelland v. Slingluff, 7 Watts & S. 134, 
42 AmD 224; Com. v. Alexander, 14 
Serg. & R. 257; Frazier’s App., 6 Pa. 
Cas. 492, 9 A 493; Lehigh Valley 
TrustiCo.” Vv. Scheldon, a25eiea.. Dist: 
165; Enterline v. Comrey, 15 Pa. Co. 
627; Com. v. Robinson, 7 Kulp 253; 
McCaulley v. Boeshore, 2 LanecLRev 
337; Bird v. Shirk, 2 LegChron 158, 
6 LegGaz 149. 


S. C.—State v. Boles, 18 S. C. 534; 
Wallace v. Graham, 47 S. C. L. 322; 
MMUITMaie VanOnuristio, vat. tsuneo dues Ls 


Davis v. Hunt, 18 S.C. L. 412; Thom- 
asson v. Kennedy, 24 S. C. Eq. 440. 


Vt.—Munger v. Fletcher, 2 Vt. 524. 


s BY S.—Crowe v. Buchanan, 36 N. 


Ont.—Galbraith v. Fortune, 9 U. C. 
(OR UR aalale 


“A sheriff who sells under execu- 
tion may take on himself to decide 
which one of several executions in 
his hands is entitled to priority of 
payment out of the purchase-money. 
But such decision would be at his 
peril, and he is not required to make 
ve Isler v: Colgrove, 75 N. GC. 334) 


[a] Rule applied.—(1) Where ar- 
rears of ground rent are properly pay- 
able out of the proceeds of a sheriff’s 
sale, he cannot relieve himself from 
liability by annexing conditions to the 
sale that, unless the bill for the same 
is presented before he parts with the 
money, such arrears will be paid by 
the purchaser. Mather v. McMichael, 
13 Pa. 301. (2) Where property is 
sold under a common-law fieri facias, 
inferior to a mortgage fieri facias 
placed in the hands of the levying offi- 
cer prior to sale, he is subject to a 
rule by the owner of the mortgage 
fieri facias if the money is paid out 
to satisfy the liens of the judgment 
fieri facias. Kennedy v. Collins Bank, 
21 Ga. A, 461, 94 SE 628. 


[b] Amendment of writ.—Where 
a writ of attachment commanding the 
officer to attach property to the value 
of six dollars was afterward, with 
the consent of defendant, amended by 
changing the amount to six hundred 
dollars, and the officer sold the prop- 
erty in pursuance thereof, but in the 
meantime the officer had received an- 
other writ in favor of plaintiff, the 
amendment could not affect the rights 
of plaintiff, and the officer was liable 
to him for applying the property in 
full satisfaction of the first writ, by 
reason of which there was not a suf- 
ficient surplus remaining ito satisfy 
plaintiff's writ. Putnam v. Hall, 3 
Pick. (Mass.) 445. 


[c] Withholding application of 
proceeds until lien dissolved.—Where 
attached property was sold before 
judgment, and the proceeds left in 
the hands of a prior attaching credi- 
tor, and judgment was afterward ren- 
dered, and execution issued, but no 
application of the money was made 
thereon within thirty days, the lien 
thus being dissolved, the attaching 
officer was liable to the subsequent 
attaching creditor for the property or 
the proceeds’ thereof. Morse v. 
Knowlton, 5 Allen (Mass.) 41. 
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have been based upon the-belief that the writ under 
which the party whom he failed to pay claims was 
invalid.®> It is a clear breach of duty for which 
a sheriff is hable to suffer the attorney for plaintiff 
to take into his hands the proceeds of a sale and 
to deal with and dispose of them at his pleasure, 
and at a time most suitable to his convenience,?® 
at least in case of partition or other sale where 
several persons are entitled to share in the pro- 
ceeds.°* But where, of several attachments levied 
on property, some are prior to and some subsequent 
to a mortgage covering only a part of the property, 
and executions in all the attachment cases are de- 
livered to the sheriff without special directions, he 
is not bound so to sell the property attached and 
so apply the proceeds as to satisfy all the execu- 
tions, if he can, without regard to the right of the 
mortgagee, and if the method adopted by him is 
legal, he ineurs no lability to execution creditors 
who remain unpaid, although he might by proceed- 
ing in a different manner have secured payment for 
them to the exclusion of the mortgagee.°® 


Proceeds on foreclosure of mortgage on home- 


99. 
709, 
therefore, 


[d] Where sheriff sells under exe- 
cution goods on demised premises, he 
should give the landlord time to make 
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State v. Hull, 99 Mo. A. 703, [ec] 
(“It would seem, 
to be the logical conclu- 


74 SW 888 


i 
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stead. Where a debtor’s homestead was sold by a 
sheriff under mortgage foreclosure, the sheriff was 
not liable for failure to apply an excess arising on 
the sale on an execution in his hands against the 
mortgagor, and for delivering such excess to the 
mortgagor,®® unless the sheriff knew when he turned 
over the money to the mortgagor that he did not 
intend it for reinvestment in another homestead. 


Proceeds of sale of property not belonging to 
debtor. A sheriff who, having received an indemni- 
ty bond,? sells property on execution, is liable to 
the execution creditor for the proceeds, although 
the execution debtor does not own the property.® 


Premature distribution. A sheriff who distrib- 
utes the proceeds of an execution sale prior to the 
return day of the writ violates his duty. 


[§ 425] b. Relief from: Liability. Where the 
sheriff acts in good faith, he is not liable for pay- 
ing the proceeds of a sale to a claimant who was 
apparently, although not really, entitled thereto,® or 
for failing to pay a claimant of whose prior claim he 
had no notice and was not chargeable with notice,°® 


. Mere notice given to the gher- 
iff at the time of an execution gale by 
a junior execution creditor not to ap- 


his claim under Act March 21, 1772 § 
4, and payment by the sheriff to the 
execution creditor the next day after 
the sale, and ten days before the re- 
turn day of the execution, is too soon, 
and renders the sheriff liable to the 


landlord. Fisher v. Allen, 2 Phila. 
€Ba,)) 115. 
fe] Payment to administrator.— 


Under Act (1705) § 7, directing that, 
where lands shall be sold for more 
than will satisfy the debts or dam- 
ages and reasonable costs, the sheriff 
who shall make the sale shall “ren- 
der the overplus to the debtor or de- 
fendant,” a sheriff is not liable to the 
heir of a deceased debtor for paying 
over to an administrator the surplus 
remaining in his hands on an execu- 
tion against such administrator, lev- 
jed on real estate, where the heir 
did not object to such payment before 
it was made. Com. v. Rohm, 2 Serg. 
& R. (Pa.) 375. 


Necessity for order of court see in- 
fra § 444. 

95. Felton v. Wadsworth, 7 Cush. 
(Mass.) 587. 


96. Van Tassel v. Van Tassel, 31 
Barb. (N. Y.) 439. 


97. Van Tassel v. Van Tassel, su- 
pra. 
[a] Rule discussed.—‘In execu- 


tions upon a common law judgment 
where the subject belongs exclusive- 
ly to the plaintiff, little or no injury 
can result, because the plaintiff is in 
fact dealing with what is his own. 
But in sales in actions for the parti- 
tion of lands, the foreclosure of mort- 
gages, or to carry the trusts of a will 
or deed into execution, when numer- 
ous other persons are interested and 
entitled to share in the proceeds, be- 
sides the plaintiff, the officer fails in 
fulfilling his official obligations if he 
suffers the purchase money to pass 
into hands which are not his own. 
Whenever such a case occurs the 
courts can do no less than hold the 
sheriff or the referee to a rigorous 
accountability.” Van Tassel v. Van 
Tassel, 31 Barb. (N. Y.) 439, 443. 


98. Laflin v. Willard, 16 Pick. 
(Mass.) 64, 26 AmD 629. 


tween the parties, is 


sion that the sheriff should turn the 
money over to him under his claim of 
exemption. It was only exempt if 
wanted in acquiring another home- 
stead, and the defendant was justi- 
fied in assuming that was the purpose 
of the claim of exemption. If it 
turned out that such was not Maney’s 
intention then it was the relator’s 
place, as execution creditor, to seek 
the money, or other thing in which 
he may have put it, in any of the 
usual ways of creditors pursuing 
their debtors. There was no way for 
defendant to have tested Maney’s in- 
tention to purchase another home- 
stead’’). 


1. State v. Hull, supra (holding, 
however, that such knowledge on the 
part of the sheriff was not sufficient- 
ly shown). 


2. Indemnity to officer generally 
see infra §§ 555-606. 


sen Adams v. Disston, 44 N. J. L. 


4 Summit Motor Co. v. Modern 
ce Repair Shop, 293 Pa. 33, 141 A 


5. Com. v. Rogers, Brightly (Pa.) 
450; Burnett v. Gentry, 32 S. C. 597, 
11 SE 96. 


[a] Rule applied.—A sheriff who 
in good faith applies the proceeds of 
official sales to the satisfaction of a 
senior execution in his possession, 
which is open, regular on its face, 
and contains nothing to show that it 
is void or paid, but which in fact has 
been paid by a private settlement be- 
not liable to 
claimants under a junior execution, 
where he had no further notice of the 
payment than that it was disputed 


between the _ parties. Burnett  v. 
Gentry, 32 S. C. 597, 11 SE 96. 
[b] Bona fide payment of errone- 


ous judgment by the sheriff out of 
proceeds of land sold by him, on 
which it was a lien, protects him in 
an action against him by the judg- 
ment debtor or his subsequent judg- 
ment creditors after reversal of the 
judgment. Com, v. Rogers, Brightly 
(Pa.) 450. 


ply the money to the oldest execu- 
tion, as it had been paid, and a notice 
to the attorney in that execution that 
he would move at the next term to 
have satisfaction entered on it is not 
sufficient to relieve the sheriff of lia- 
bility for not applying the proceeds 
on the oldest execution; but he must 
show that the party contesting the 
right to the money had promptly and 
vigorously asserted his right in some 
form of legal proceeding. Wallace y. 
Graham, 47 S. C. L. 322. 


Payment to wrong person generally 
see supra § 422. 


6. Ga.—Thomas v. Johnson, 53 Ga. 


Ue 


Iowa.—Polk County v. Sypher, 17 
Iowa 358, 85 AmD 568. 


La.—Ethridge v. Milling, 


15 La. 


Ann. 513; Donohue vy. Harding, 1 
Rob. 69. 

se Gee ae v. Leonard, 4 Pick. 
Cd. 


Nebr.—Downing v. 
Nebr. 412, 55 NW 880. 


Pa.—Work’s App., 92 Pa. 258. 


Ont.—Kingston v. Shaw, 20 U. CG. 
QY Bo 222. 


[a] Assignment of equity of re- 
Gemption.—Where a mortgagor as- 
signed his equity of redemption after 
attachment, and a deputy sheriff, 
without notice of the assignment, sold 
the equity, satisfied the judgment, 
and applied the surplus to satisfy an- 
other execution, the officer was not 
liable to the assignee for such sur- 


Overmire, 37 


plus. Bacon vy. Leonard, 4 Pick. 
(Mass.) 227. 
[b] When notice too late.—Where 


a sheriff levied an execution on de- 
fendant’s chattels, and immediately 
afterward was notified by plaintiff 
not to make a sale, as he deemed it 
better to allow the property to be sold 
by defendant, and the chattels were 
therefore sold by defendant at public 
sale, and of the proceeds there came 
to the hands of the sheriff only his 
costs, and after the return day and 
sale, notice was served on the sheriff 
that a third person claimed a certain 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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unless such claimant has been prejudiced by che of- 
ficer’s distributing the proceeds before the proper 
time;’ but if the officer had notice of the claim, 
he will be liable.§ Where the property sold was 
not subject to a certain debt, the ereditor cannot 
hold the sheriff able for not applying the proceeds 
thereto,® nor can a person hold the sheriff liable for 
not paying over to him a part of the proceeds which 
he was not entitled to receive.t® So also a person 
eannot hold the sheriff liable for failure to apply 
the proceeds of a sale to his debt where the debt 
has since been satisfied. <A sheriff who apples 
the proceeds of property seized to the judgment of 
a junior attaching creditor may avoid lability to 
the senior attaching creditor by showing that his 
judgment was fraudulently obtained;'? but a sher- 
iff who is sued for his failure to apply on an exe- 
ceution the proceeds of attached property cannot 
defend on the ground that the judgment was er- 
roneous, if the judgment debtor has given a release 
of errors therein.1® It has been held that, where a 
lien creditor purchases land at execution sale, for 
a price greater than the amount of the lien, the read- 
ing of the sheriff’s return in open court, and ac- 
knowledgment of his deed, without objection, does 
not relieve him from liability for wrongful distribu- 
tion of the proceeds of sale over and above the 
amount of the len.*+ 
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Refusal of proper offer of payment. Where an 
officer has in his hands the proceeds of several exe- 
cutions, but not enough to satisfy them, and one of 
the creditors, entitled only to a small part, demands 
the whole or none, and refuses the officer’s ofer of 
more than his proportion, such ereditor canr,ot re- 
cover,'® and the officer is not bound to show that 
he had the money with him when he made the of- 
terme 


Direction of party. Where a person entitled to 
receive part of such proceeds directs the sheriff to 
pay the money to another person who is not entitled 
to receive it, he cannot hold the sheriff hable for 
so doing.t? 


Necessity of injury to party complaining. <A 
sheriff who, after satisfying the creditor under 
whose process property is sold, applies the surplus 
to subsequent general mortgages binding on the 
debtor, thereby incurs no lability to the debtor, as 
the latter is not thereby prejudiced.*® 


[§ 426] 13. Failure or Refusal To Pay Over 
Money'®—a. Liability in General. A sheriff who 
has made the money on a writ placed in his hands, 
or is otherwise in possession of money in his official 
capacity, is lable for the amount if he fails or re- 
fuses to pay it over to the person or persons entitled 
thereto,?° in the absence of a valid excuse for such 


amount as arrears of rent from the 
proceeds of sale of the chattels, which 
were liable to distress for the rent, 
the notice came too late, and the sher- 
iff could not be held liable. Work’s 
App., 92 Pa. 258. 


Failure or refusal to pay over mon- 
ey generally see infra § 426 et seq. 


YW.) Doll -v., Barr, 58 Oh. St.-113,, 50 
NE 434. 
[a] Illustration.—Under Rev. St. § 


5382, forbidding any preference 
among executions sued out during 
the term in which the judgments were 
rendered, or within ten days there- 
after, and requiring that the fund 
arising from the sale, if insufficient 
to satisfy all of such writs, shall be 
distributed pro rata to the creditors, 
an officer who distributes the money 
before the expiration of the specified 
time, thereby depriving a creditor of 
his proper share, is liable to the credi- 
tor, and it is immaterial whether such 
creditor’s writ was in the officer’s 
hands before the day of sale. Doll v. 
Barr, 58 Oh. St. 113, 50 NE -434. 


8. State v. Botes, 18 S. C. 534. 


[a] Where execution is lodged in 
sheriff’s office, and entered in full on 
his books, this is sufficient notice to 
render him liable for paying the pro- 
ceeds of real estate to a junior credi- 
tor. State v. Boles, 18 S. C, 534. 


9. Staton v. Com., 2 Dana (Ky.) 
$97 (holding that, where a sheriff has 
two executions against a defendant, 
and levies the junior execution on 
property of a stranger, he is not liable 
to plaintiff in the elder execution. or 
to the surety of defendant, for not 
first applying the proceeds on the 
elder execution). 


10. Adams v. Duprey, 8 Mart. N. 
S. (La.) 470 (where property was 
sold under execution subject to a 
peer eas and the sheriff, after pay- 

g plaintiff in execution, left the bal- 
aiice in the hands of the purchaser 
for the security of the mortgage, he 
was not liable for failure to pay over 
to the original owner the surplus for 


which the property was sold after 
satisfying the creditor). 


Ls Strone vy. luinnas) Nae ean oo. 
(so holding where, after the sale and 
application of the proceeds, the cred- 
itor who had not been paid caused 
the arrest of the debtor on capias ad 
satisfaciendum and afterward or- 
dered his discharge). 


12. Pierce v. Jackson, 6 Mass. 242. 
grec Hill v. Keyes, 10 Allen (Mass.) 
sae Com. v. Robinson, 7 Kulp (Pa.) 

15. State vy. Hair, -460NsiC1 73. 

16. State v. Fair, supra. 

17. Fitts v. Johnson, 22 Ga. 307. 


Directions of party or attorney gen- 
erally see supra §§ 189-192. 


ee Powell v. Kellar, 5 Rob: (La.) 
2 
19. Liability for default of deputy 


see supra §§ 195, 197. 


Penalty for failure or refusal to 
pay over money see infra § 733. 


20. Ala.—Baker v. Sparks, 202 Ala. 
653, 81 S 609; Barton v. Lockhart, 2 
Stew. & P. 109. 


Ark.—Borden v. State, 9 Ark, 252. 


Ga.—Strickland v. Smith, 53 Ga. 
79 [foll Smith v. Wade, 64 Ga. 116]; 
Cowart v. Chaffee, 51 Ga. 606; Bot- 
toms v, Mithvin, 26 Ga. 481, 71 AmD 


225; Phillips v. Behn, 19 Ga. 298; 
Meeks v. Carter, 5 Ga. A. 421, 63 SE 
SLT: 


Ida.—Works v. Byrom, 22 Ida. 794, 
128 P 551. 


Ky.—Hudgin y. Warner, 9 Dana 196. 
La.—Chase v. Bell, 32 La. Ann. 460. 


Mass.—McCabe v. Maguire, 182 
Mass. 255, 65 NE 162; Suydam vy. 
Hugegeford, 23 Pick. 465. 


Mich.—Mun v. Sanford, 144 
Mich. 323, 107 Nw oh 
Minn.—Hull v. Chapel, 78 Minn. 6, 


80 NW 692. 


Miss.—Mackey v. Smith, 7 S 222; 
Trotter v. Parker, 38 Miss. 473. 


Nebr.—Milligan v. Gallen, 64 Nebr. 
561, 90 NW 541. 


Nev.—Nash vy. Muldoon, 16 Nev. 404. 


BD H.—Moody v. Mahurin, 4 N. H. 


N. Y.—James v. Gurley, 48 N. Y. 


163; Van Gelder v. Hallenbeck, 2 
NYS 252, 15 NYCivProc 333; Gray- 
don v. Stone, 1 Edm. Sel. Cas. 2215 


Armstrong v. Garrow, 6 Cow. 465. 
Oba Galvie v. Bruen, 39 Oh. St. 


S. C.—Wallace v. Graham, 47 S. 
C. L. 322; Hooks v. Byrd; 44 S. G. ZL, 
120% Walker v. Kennerly, 37 S.C. L 
ie Summers y. Caldwell, 11 S. Cc. L. 


sre 


S. D.—Bostwick v. Benedict, 4 S. 
D. 414, 57 NW 78. 


Tenn.—Cook v. Smith, 1 Yerg. 148. 


Tex.—Matthews v. Perminter, (Civ. 
A.) 162 SW 1180. 


ees .—Coburn vy. Chamberlin, 31 Vt. 


Ont.—Michie v. Reynolds, 24 U. C. 


a B. 303; Baran v. Manners, 2 U. 
7 O02 B: 94 
[a] Rule applied.—(1) A sheriff is 


liable for failure to pay over the mon- 
ey paid him for a note and mortgage 
taken for the deferred payment of 
purchase money of land sold on par- 
tition, although no special order of 
distribution was made, and the mon- 
ey was paid him after the expiration 
of his term. Calvin v. Bruen, 39 Oh. 
St. 610. (2) Where defendant in a 
replevin action with a meritorious de- 
fense gave the sheriff a_ certified 
check in lieu of an indemnity bona 
and was refused the return thereof 
upon tendering a regular bond and 
demanding a check, the sheriff, hav- 
ing indorsed a check to plaintiff, who 
had cashed it and discontinued the 
action, was liable to defendant for the 
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failure or refusal.?1 So an officer who receives mon- 
ey or a draft from a garnishee in garnishment pro- 
ceedings is hable in damages for returning it to the 
garnishee without authority.?? 


Where sale not made by levying officer. An offi- 
cer who levies execution and procures another offi- 
cer to sell is lable for the failure of the latter to 
pay over the proceeds of sale to the execution 
plaintiff. 


[§ 427] b. Proceeds of Property Sold under 
Mesne Process. Where property seized on mesne 
process is sold before judgment, the sheriff is not 
in default or liable for not paying over the proceeds 
of such sale to the party at whose instance the proc- 
ess. issued until the court has ordered him to do 
so,** and under some statutes a sheriff cannot be 
required to pay over such money, or held liable for 
failure to do so, until final process has issued.?° 


[§ 428] ¢. Particular Matters Affecting Liabili- 
ty?°—(1) Invalid Judgment or Process, or Improp- 
er Sale. Hven though the process** or the judg- 
ment on which it issued?®* is in fact invalid, if the 
officer treats it as valid, for the purpose of collect- 
ing the money for plaintiff from his debtor, he can- 
not treat it afterward as invalid and withhold the 
money. Where a sheriff is authorized under cer- 
tain circumstances to sell attached property with- 
out obtaining an order therefor, he is estopped in 
a proceeding against him to account for the pro- 
ceeds of property so sold to set up that the sale 
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was not properly made and therefore claim that he 
is not liable to account for the money.?? 


[§ 429] (2) Right of, or Payment to, Another 
Person in General. It is a sufficient answer to an 
action against the sheriff for not paying over money 
to a certain person that such money has been right- 
fully paid to another?° or should be so paid,*+ and 
a general plea of payment is a proper defense to 
an action to recover from a sheriff the surplus pro- 
ceeds of an execution sale’? But a sheriff who is 
called on by rule to pay over to the execution plain- 
tiff the proceeds of the sale cannot set up as a de- 
fense inferior liens in favor of attaching creditors 
who, although made parties to the rule, do not 
make such claim for themselves.?3 


[§ 430] (8) Claim by Third Persons. Where the 
statute provides that the proceeds of sales on exe- 
cution shall be paid into court, or otherwise dis- 
posed of as the court or judge may order, it re- 
quires the disobedience by the sheriff of an order 
of court, or the judge thereof, to put the sheriff in 
default as to an execution plaintiff, where there is 
a pending action by a third person against the sher- 
iff, claiming the property or the proceeds of the sale 
thereof on execution.** But a mere notice by a 
third person stating that he holds a claim against 
the execution ereditor, and has sued out an attach- 
ment against him as a nonresident, and requiring 
the sheriff to retain money collected until the next 
term of court, will not justify the sheriff in with- 


defendant in execution, and applied by 
him to the oldest executions accord- 


amount of the check. Diamant v. 148. 

Chestnut, 204 Mich. 237, 169 NW 927. 240 State. vi iickinan 150 Mo-626, 
{b] What eee receipt ae 51 SW 680. 

official capacity.— here judg- i ae 

ment creditors purchased certain 25. See statutory provisions. 


cord wood at sheriff’s sale on execu- 
tion, no money being paid, but each 
intending that his bid should be cred- 
ited on his execution, but the sheriff 
demanded money for his fees, and 
also for the purpose of paying pre- 
ferred labor liens upon the property, 
and the judgment creditors, at his 
suggestion, disposed of their inter- 
ests to a third person, who thereafter 
paid the money to the sheriff, who 
neglected and refused to pay the 
same, or any part thereof, to the 
judgment creditors, it was held that 
the disposal of the interests of the 
judgment creditors was a transfer of 
the bids instead of a sale of the prop- 
“erty, and that the sheriff received the 
money in his official capacity. Nash 
v. Muldoon, 16 Nev. 404. (2) On the 
other hand, the fact that a deputy 
sheriff, after the return of an execu- 
tion unsatisfied, agreed with the 
debtor that a debt owed to him by the 
deputy should be applied by him in 
payment of the judgment, would not 
make the sheriff liable as for failure 
to pay over money collected on exe- 
cution, although the deputy did not 
apply the debt as agreed, the agree- 
ment being purely personal, and not 
an official act. Matthews v. Permin- 
ter, (Tex, Civ. A.) 162 SW 1180. 


Distribution of proceeds of sale see 
supra §§ 424, 425. 


Payment to wrong person see supra 
§ 422. 


21. See infra §§ 428-436. 


22. Gutschenritter v. Whitmore, 
158 Iowa 252, 139 NW 567. 


23. Cook v. Smith, 1 Yerg. (Tenn.) 


[a] In Washington.—Under 2 Hill 
Code (Wash.) § 496, the actual issu- 
ance of an execution is necessary to 
make it the duty of the sheriff to pay 
over to the elerk of the court the pro- 
ceeds of a sale of attached property, 
and he is not in default, or liable up- 
on his bond, for failure to pay the 
money over upon a simple order di- 
recting him to pay the money into 


court. Sabin v. Barnett, 79 Fed. 947. 
§ nee Reduction of liability see infra 
3%. 


27. James vy. Gurley, 48 N. Y. 163; 
Graydon v. Stone, 1 Edm. Sel. Cas. 
(N. Y.) 221; Bostwick vy. Benedict, 4 
S. D. 414, 57 NW 78. 


28. Baker v. Sparks, 202 Ala. 653, 
81 S 609. 

29. Dane v. McArthur, 57 Ala. 448. 

380. Summers v. Caldwell, 11 S. C. 


Ta ek Pate v. Parks, 4 Sneed (Tenn.) 
Sy 
vo . 


[a] RBule applied.—(1)} A rule on 
the sheriff to show cause why he 
should not be ordered to pay over to 
plaintiff money which he had col- 
jected on an execution is properly dis- 
charged on a showing by the sheriff 
that he had levied an execution which 
he had in his hands against plaintiff 
on the money, 
plaintiff in that execution. Summers 
Vv. Caldwellyy Ui Si eOyy Lie codeene GO 2ns oA 
sheriff who has sold land and exe- 
cuted title to the bidder may exoner- 
ate himself from failure to pay over 
the money or credit it on plaintiff’s 
execution by showing that the 
amount of the bid was received by 


and paid it over to} 


ing to the priority of their liens. 
peor v. Kennedy, 24 S. C. Eq. 


[b] Loan of money.—Where a 
sheriff received notes for collection, 
and obtained judgment thereon, and 
execution on the judgment came to 
the hands of a constable, who ecol- 
lected the money, it was held, on a 
motion of the owner of the notes 
against the constable to compel pay- 
ment, that the constable, in order to 
exonerate himself, would have to 
show that he actually paid over the 
money Collected to the sheriff, and it 
would be insufficient to show that he 
had loaned that amount to the sheriff, 
and that on notice of the motion they 
agreed to convert the loan into a pay- 
meat: Pate v. Parks, 4 Sneed (Tenn.)} 


31. 
519. 


[a] Rule applied.—Where a land- 
lord makes a claim for rent as against 
goods seized by the sheriff under an 
execution, and the sheriff sells the 
goods for a sum not exceeding the 
landlord’s claim, and the execution 
creditor claims the money in an ac- 
tion against the sheriff, it is a suffi- 
cient answer to plaintiff’s action to 
show that the Iandlord has a good 
claim to the money, although it has 
not been paid over to him. Lambert 
v. Clement, 11 Man. 519. : 


32. State v. Harly, 81 Ind. 540, 
541 (“It is not necessary that a plea 
of payment allege to whom payment 
was made’’}. 


33. Chase v. Bell, 32 La. Ann. 460. 


34 State v. O’Neill, 114 Mo. A. 
611, 90 SW 410. 


Lambert v. Clement, 11 Man. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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holding the money from plaintiff under whose proc- 


ess he received it.2° So, where a judgment is as- 
signed and the property sold on execution issued at 
the instance of the assignee, an action against the 
judgment creditor, to which the assignee is not a 
party, together with a proceeding in attachment 
against such ereditor, and a notice of garnisltment 
served on the sheriff, is no justification for the sher- 
iff’s refusal to pay over to the assignee the proceeds 
of the execution sale.*® 


[§ 431] (4) Notification Not To Pay Over Mon- 
ey. It is no justification of the failure of a sheriff 
to pay over money collected on execution that he 
was notified not to pay over such money, on the 
ground that the estate of defendant was insolvent, 
and therefore returned the money into court, and 
asked direction as to tts payment, where it does 
not appear that such estate was insolvent in fact, 
or that it had been so declared by the probate court 
before the levy of the execution.** Neither is a 
mere direction by an execution debtor to a sheriff 
not to pay over to plaintiff money made on the exe- 
eution a sufficient excuse for not paying it over.?§ 
So, where a sheriff who had sold the interest of one 
partner in the partnership goods, which was brought 
by the other partner, was called on to pay over the 
proceeds to the execution plaintiff, he could not 
excuse his default by showing that, some time be- 
fore, he had been notified by one claiming to be 
a creditor of the firm not to pay over such pro- 
ceeds.*® 


[§ 432] (5) Attachment*® or Garnishment‘! of 
Money. A sheriff cannot be held liable for not 
paying over money which has been attached in his 
hands;*? but it is no defense to an action against 
a sheriff for not paying over money collected on 
execution that such money was garnished in the 
hands of a deputy sheriff.4? Nor will a service of 
summons of garnishment on defendant in execution 
avail the sheriff himself in an answer to a rule 
against him to show cause why he should not pay 
the money due on the execution.*+* 


[§ 433] (6) Receipt of Money after Return Day 


35. Smith v. Wade, 64 Ga. 116; 
Strickland v. Smith, 53 Ga. 79. 


36. Mosholder v. Culbertson, 103 
Oh. St. 489, 134 NE 654. 


[a] Sufficiency of notice of assign- 
ment.—Transfer of a judgment on the 
execution docket, together with di- 
rection in the writ “to render unto the 
said L. C., assignee of judgment,’ was 
both constructive and actual notice to 


deposit their 
to retain 
lien, 
lins Bank, 


SHERIFFS AND CONSTABLES 


fraudulent and void, the sheriff was 44. 
justified in retaining the money). 45. 


[a] In Georgia under Civ. Code 
(1910) § 53848, where money is in the 
hands of a sheriff, he may pay 
over to plaintiff by whose process it | 356. 
was raised, unless other claimants [a] 
liens with him; 
it, unaccompanied by the 
is insufficient. 
21 Ga. A. 461, 94 SE 628; 


, LOW Uebel aoe 


of Writ. A sheriff who receives money on an exe- 
cution after the return day is not liable therefor 
to the execution plaintiff in his official capacity,*® 
although he is personally liable for the amount.*® 


[§ 434] (7) Recovery against Officer for Selling 
Property. An officer cannot be held liable for not 
paying over money collected by him on execution, 
where a recovery has been had against him for sell- 
ing the property, by the sale of which the money 
collected by him was made, and such recovery equals 
or exceeds the amount of the execution,*? and this 
is true although the execution plaintiff on the de- 
livery of the process, executed a bond of indemnity 
to the officer, who sued thereon.** But a party who 
elects to proceed in an action of trespass against 
an officer for selling his property under void proc- 
ess, and recovers therein, is precluded from bring- 
ing suit against the officer for an admitted balance 
remaining in his hands, the proceeds of the sale, 
after satisfying the amount for which the process 
issued.*? 


[§ 4385] (8) Recovery of Judgment against Dep- 
uty. It has been held that, as a sheriff and his dep- 
uty are jointly and separately liable to the execution 
creditor for moneys collected by the deputy, a re- 
covery of a judgment against the deputy is no bar 
to an action against the sheriff while such judgment 
remains unsatisfied.>° 


[§ 436] (9) Miscellaneous Matters. It is no ex- 
cuse for the failure of an officer to pay over money 
collected under final process that he retained the 
money merely because defendant in execution in- 
sisted on its application to some other debt,®! or 
because he desired the direction of the court as to 
the application thereof.°* The fact that an exe- 
cution issued for a less sum than that for which 
judgment was rendered furnishes no excuse for the 
sheriff who has collected it for failing to pay to 
the creditor the money so collected;®? nor does 
an injunction against paying out a portion of a fund 
excuse the officer’s failure to pay out the remain- 
der.°* The fact that the person entitled to money 
in the sheriff’s possession has once refused to receive 


Cowart v. Chaffee, 51 Ga. 606. 


Dean _v. Governor, 13 Ala. 526; 
Barton v. Lockhart, 2 Stew. & Pp. 
(Ala.) 109; Edwards v. Ingraham, 31 
it | Miss. 272; Hamilton v. Ward, 4 Tex, 


Sheriff receives such money 
merely as agent of judgment debtor, 
with the implied understanding that 
it shall be applied in payment of the 
judgment. Edwards v. Ingraham, 31 


notice 


Kennedy v. Col- 


the sheriff of the assignment of the 
judgment. Mosholder v. Culbertson, 
103 Oh. St. 489, 134 NE 654. 


37. Trotter v. Parker, 38 Miss. 473. 


88. Walker v. Kennerly, 37S. C. L. 
64. 


39. Hooks v. Byrd, 44S. C. L. 120. 
But see Thomas v. Yates, 26 S. C. L. 
179 (holding that, where a sheriff had 
collected money under execution in 
favor of plaintiff, and, before a de- 
mand was made on him by plaintiff 
to pay over the money, he received 
written notice trom the attorney of 
certain attaching creditors not to pay 
over, but to retain the sum collected 
in his hands, and that they intended 
to file a suggestion to set aside plain- 
tiff’'s judgment and execution as 


Morris v. Valdosta First Nat. Bank, 
20 Ga. A. 60, 92 SE 396. 


: rai Generally see Attachment 6 C. 
zap Le 


41. Generally see Garnishment 28 
CHT p Wi 


42.) Powerse WV. wscottasGaills 1.123 
Vict.) 3 Ont. Case Law Dig. 6402. 


43. Tate v. Peo., 6 Colo. A. 202, 40 
P 471. 


[a] For reason that the money, al- 
though in the actual possession of the 
deputy, was in the official custody of 
the sheriff and the garnishment 
against the deputy was effective as 
against the sheriff. Tate v. Peo., 6 
Colo. A. 202, 40 P 471. 


Miss. 272. 


46. Dean v. Governor, 13 Ala. 526. 

47. Newland v. Baker, 21 Wend. 
(CN. YAy 264. 

48. Newland v. Baker, supra. 


49. Clarke v. Hallock, 16 Wend. (N. 
Ye)! G07: 


50. Christian v. Hoover, 6 Yerg 
(Tenn.) 505. 

alae Mackey v. Smith, (Miss.) 7S 
222. ? 


52. Mackey v. 


53. Coburn v. 
326. 


54. Phillips v. 


Smith, supra. 


Chamberlin, 31 Vt. 


Bean, 19 Ga. 298. 
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the money does not relieve the sheriff from liability 
if the person entitled to the money subsequently 
demands it and he refuses to pay it over.®° But 
an officer who releases a levy upon receiving the 
money to cover the amount of the execution, and 
agrees that such money is held subject to the dis- 
position of the “matter” according to law, is not 
liable to return such money to the execution defend- 
ant after an appeal has been taken, which is dis- 
missed for failure to file a sufficient appeal bond.°°® 
No action will he against the sheriff, of course, 
where he is not in default,°7 or where the person 
claiming the money is not entitled thereto.°* Other 
cases in which the cireumstances which have been 
held sufficient®® or insufficient®® to exeuse an officer 
for failure or refusal to pay over money are set out 
in the notes. 


[§ 437] d. Extent of Liability.°t In an action 
against a sheriff for failure to pay over money, he is 
liable for the full amount collected,®? and the dam- 
ages recoverable are the same, whether the action 
is brought in the name of the creditor of record or 
that of the real owner of the judgment.** But in 
an action against a sheriff to recover the amount of 
an execution collected by him, plaintiff is not en- 
titled to recover as costs fees coming to his attorney 
on the judgment obtained by him for plaintiff on 
which the executions were issued, plaintiff not hav- 
ing paid these fees to the attorney.°* Where, in an 
action against a sheriff for money collected by him 
on an execution in favor of plaintiff, it appeared, 
from the return indorsed by the sheriff on the execu- 
tion, that he had paid part of the sum levied to a 
certain person for rents due and demanded for the 
property where the goods seized were located, it 


55. Hull v. Chapel, 78 Minn. 6, 80; purchaser, 
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with the consent of the 


[§§ 436-440 


was held that the sheriff must be deemed to have 
paid the rent in plaintiff’s behalf and for his benefit, 
and plaintiff was entitled to recover no more than 
the residue of the sum levied after deducting the 
amount paid for the rent.°° 


Receipt of depreciated currency by officer.°® An 
officer proceeded against for failure to pay over mon- 
ey collected cannot reduce his liability by showing 
that the payment was received by him in a depre- 
ciated currency.°? 

[§ 438] 14. Delay in Paying Over Money. A sher- 
iff may be held liable for an improper delay in pay- 
ing money in his hands to the person entitled there- 
to;°S and if the money has in the meanwhile depreci- 
ated, he may be compelled to pay other and good 
money.®® But he is guilty of no breach of duty and 
incurs no liabilitv by failure to pay oyer money be- 
fore the return day of the*process under which it 
was collected.7° If both plaintiff and defendant con- 
sent that the sheriff sell property levied on on cred- 
it, they cannot complain that he does not pay the 
proceeds immediately on the sale.*? 


[§ 439] 15. Loss of Money Sent by Mail. Where 
a sheriff, without any directions to that effect, sends 
money through the mail, he does so at his own risk, 
and if the money is lost, he is liable therefor to the 
person to whom he should have paid it;7? but it 
is otherwise if he has been authorized by such party 
to remit by mail.*% 

[§ 440] 16. Interest.7* Where the sheriff so plac- 
es money in his official eustody that it produces in- 
terest, such interest should be treated as an acere- 
tion to the money, and belongs to the party entitled 
to the money;*® and if the sheriff be authorized to 


507, 24 S 498. 


NW 692. 


{a] Rule applied.—Where, after 
foreclosure, the sheriff receives re- 
demption money, and tenders it to the 
mortgagee who refuses to accept it, 
and thereafter, on demand, the sheriff 
refuses to turn it over to the mort- 
gagee but deposits it ina bank, taking 
a certificate of deposit, and the bank 
fails, the sheriff is liable to the mort- 
gagee for the amount of the redemp- 
tion money from the date of the de- 
mand. Hull v. Chapel, 78 Minn. 6, 80 
NW 692. 


56. Peo. v. Peck, 138 Ill. A. 348. 
rie Mylin v. Ransley, 73 Pa. Super. 
54, 


{a] TZilustration.—When, in pursu- 
ance of a sheriff’s sale, the sheriff 
executed a deed and acknowledged the 
same before the prothonotary, and the 
prothonotary, after holding the deed 
for two years, returned it to the sher- 
iff, who properly recorded the same, 
the latter has done all that is requir- 
ed of him by law, and will not be lia- 
ble to the purchaser, who has rescind- 
ed the sale and demanded a repayment 


of the purchase money. Mylin v. 
Ransley, 73 Pa. Super. 554, 
58. Adams v. Duprey, 8 Mart. N. 


S. (ia.) 470; Windsor v. Gainor, 9 


Pa. Co. 374. 
59. See case infra this note. 


{a] Loan to deputy by person en- 
titled.— Where property taken under 
attachment sued out by a bank was, 
pursuant to an order to that effect, 
sold before final judgment, and the 


sheriff, gave his note to the bank for 
the estimated share of its proceeds, 
and at maturity the bank extended the 
payment thereof, and when it was 
paid placed the money to the credit 
of the sheriff's account, and before 
final judgment the bank paid the mon- 
ey to the sheriff’s deputy, on checks 
drawn in the name of the sheriff, aft- 
er having first taken the deputy’s in- 
dividual note therefor, the sheriff was 
not liable to the bank for its share 
of the proceeds of the sale, conceding 
the funds to have been his property, 
since the bank, having loaned it with- 
out the authority of the sheriff, was 
liable to account therefor. Boone 
County Bank v. Eoff, 66 Ark. 321, 50 
SW 688. 


60. See cases infra this note. 


[a] Claim against plaintiff.—A 
sheriff will not be allowed to retain 
money made on an execution, on the 
ground that he has himself a claim 
against plaintiff, who has absconded, 
when plaintiff’s attorney is the person 
entitled to it in consequence of ad- 
vances made to plaintiff. Burnham 
v. Manners),.2 U. C. Q) B. (Ont.): 94. 


[b] Recovery of judgment against 
plaintiff.—Where a sheriff had been 
ordered to pay plaintiff the proceeds 
of attached property, it is no defense 
to an action therefor that a claimant 
of the property had recovered judg- 
ment therefor against plaintiff, and 
that the proceeds of other property 
claimed by the attachment defendant 
to have been exempt was paid to 
claimant in satisfaction of his judg- 
ment. Chandler v. Riddle, 119 Ala. 


61. Interest see infra § 440. 


62. Hudgin v. Warner, 9 Dana 
(Ky.) 196; Bradley v. Chamberlain, 
31 Vt. 468. 


Bradley v. Chamberlain, supra. 
64, ee OuiAUS v. Com., 4 Watts & S. 


65. Griffith v. Ketchum, 12 Johns. 
ONE WES Ws 


_ 66. Liability generally for accept- 
ing judgment in depreciated currency 
see supra § 415. 

67. Rigsby v. 
(Tenn.) 147. 

[a] For reason that the receipt of 
such currency was contrary to the le- 
gal duty of the officer. Rigsby v. 
Walter, 7 Coldw. (Tenn.) 147. 


86. Wallace v. Graham, 47 S. Cc. L. 


Walter, 7 Coldw. 


69. Wallace v. Graham, supra. 
70. State v. Muir, 24 Mo. 263; State 


v. Mann, 35 N. C. 444; Fisher v. Al- 
len, 2 Phila. (Pa.) 115. 


at Langdon v. Summer, 10 Oh. St: 
aces Wakefield v. Lithgow, 3 Mass. 


73. Wakefield v. Lithgow, supra. 


74 Generally see Interest 33 C. J. 
p 173. 


Necessity for demand to charge 
sheriff with interest see infra § 441. 


75. Jackson v. Smith, 52 N. H. 9; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sell on eredit, he is liable for the interest received 
by him on deferred payments.** But where the of- 
ficer, on his own responsibility, sells property on 
credit, and applies the full amount for which the 
property sold to the satisfaction of executions in 
his hands, he cannot be held liable to the creditor on 
account of interest which he receives on the amounts 
for which he extended credit.77 A sheriff.is prop- 
erly charged with interest upon money withheld by 
him after it became his duty to pay over or distribute 
the same,*® or upon money which he has paid to 
the wrong person.*® But in an action against a 
sheriff for the defaleation of his deputy in not pay- 
ing over to the county money collected by the deputy 
on a tax levy, the sheriff has been held not liable for 
interest aceruing before the date of the judgment.®°® 
Where an agreement was made between two contend- 
ing claimants for money in the sheriff’s hands that 
the sheriff should deposit the amount in bank until 
the questions were decided, and the sheriff deposit- 
ed it, but tock it out again soon after, he was held lia- 
ble for interest from the time the money was thus 
taken out of the bank.®? 


Farley v. Monroe, 21 N. H. 146; Rich- 
mond vy. Collamer, 38 Vt. 68; McKane 
v. O’Brien, 40 N. B. 392, 404 [cit Cyc]. 


[a] Thus an attaching officer who 
Sells property on mesne process and 
deposits the proceeds in a savings 


79. 
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charging from the attachment, order 
the sheriff to pay interest by way of 
damages for detention. 
pens, 15S; Cbs 23%, 


Reed v. Reed, 1 Watts & S. 
(Pa.) 235 (so holding in a case where 
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[§ 441] 17. Necessity of Demand.*? While some 
authorities have held that a demand is not neces- 
sary in order to render a sheriff liable for failure to 
pay over money collected by him,** the general rule 
is that a demand is a necessary prerequisite to an 
action against the officer for such failure;** but 
it has been held that the rule does not apply where 
the sheriff asserts a right to retain the money in 
opposition to plaintiff’s claim,8® or where the mon- 
ey retained is public money collected for taxes due,*® 
and in some jurisdictions the statutes relating to 
actions against sheriffs or constables for failure to 
pay over money collected on execution have been 
construed as requiring a demand before suit only 
where the creditor resides in a county other than 
that in which the money is collected.*7 So, where 
an officer, without authority, receives money from 
defendant in a writ, and agrees to pay it over to the 
creditor, but fails to do so, defendant, after being 
again sued and paying the money to the creditor, 
may, without previous demand, recover the money 
paid to the officer.88 It has also been held that, 
where an officer has sold property levied on under 


[a] Demand on agent.—Where a 
sheriff, after his term of office had ex- 
pired, appointed an agent to attend to 
all the business relating to the office, 
with full authority to pay out, or to 
refuse to pay, a demand on such agent 


Daniel v. Ca- 


bank is liable to the attaching credi- 
tor as well as to the debtor for in- 
terest received thereon. Jackson v. 
smuith,.52 N. H.79 


leg Gannett v. Cunningham, 34 Me. 


77. Chase v. Monroe, 30 N. H. 427, 
433 (where it was said: “The officer 
sold on credit at the request of the 
debtor only; and the creditors, having 
given no directions, are not to suffer 
by any loss that may arise in conse- 
quence of such a sale. . . Neli- 
ther can they avail themselves of any 
advantage derived from such sale, oth- 
er than those which arise from the 
sale itself. If the goods sold for 
more upon credit than they otherwise 
would, that is an advantage of 
which they cannot be deprived. But 
there is no other advantage that they 
can gain’’). 


78. Del.—In re Jefferson, 3 Del. 25. 
Ill.—Beaird v. Foreman, 2 Ill. 40. 


N. Y.—Thompson v. Sweet, 73 N. Y. 
622; Whitman v. Haines, 51 Hun 640, 
4 NYS 48 [aff 119 N. Y. 689 mem, 23 
NE 1148 mem]; Crane v. Dygert, 4 
Wend. 675; Slingerland v. Swart, 13 
Johns. 255. 


N. C.—Horne v. Allen, 27 N. C. 36. 


S. €.—Daniel v. Capers, 15 S. Cc. L. 
237. 


Vt.— Barron v. Pettes, 18 Vt. 385. 


Ont.—Michie v. Reynolds, 24 U. C. 
Q. B. 303. 


[a] Rule applied.—(1) Where a 
Sheriff, disobeyed an order of court 
requiring him to deposit money with 
a trust company, in consequence of 
which plaintiff instituted proceedings 
to punish him for contempt, the sher- 
iff was properly charged with interest 
on such sum from the time of the 
service of the order requiring him to 
deposit it. Whitman v. Haines, 51 
Hun 640, 4 NYS 48 [aff 119 N. Y. 639 
mem, 23 NE 1148 mem]. (2) Where 
a party proceeded by attachment 
against a sheriff for failure to collect 
and pay over money on an execution, 
and received the principal of the debt, 
the court might, as a condition of dis- 


it appeared that refunding receipts 
had been taken by the officer). 


[a] Time from, which interest 
runs.—If a sheriff of his own motion 
makes distribution of part of the pro- 
ceeds of a sale under execution to a 
person not entitled thereto, in an ac- 
tion against him he is only liable for 
interest on such wrongful payment 
from the return day of the fieri facias, 
although he received notice of plain- 
tiff’s adverse claim nearly a month 


earlier. McCaulley v. Boeshore, 2 
LancLRev (Pa.) 337. 

80. Colter v. Morgan, 12 B. Mon. 
(Ky.) 278; Grayham v. Washington 
County Ct., 9 Dana (Ky.) 182. 

Sl. Com. Vv. ‘Crevor, 3 Binn- Cea.) 
2s 


82. Demand as prerequisite to lia- 
bility for failure to collect see supra 
§ 414. 


83. Janvier v. Vandever, 3 Del. 29; 
Nelson v. Kerr, 59 N. Y. 224 [aff 2 
Thomps. & C. 299]; Crane v. Dygert, 
1 Wend. (N. Y.) 534; Brewster v. Van 
Ness, 18 Johns. (N. Y.} 133; Dale v. 
Birch, 3 Campb. 347, 170 Reprint 1406. 


84. Ala.—McBroom v. Governor, 6 
Port. -32. 

Ark.—Governcor v. Pleasants, 4 Ark. 
193. 

Conn.—Church v. Clark, 1 Root 308. 


Til. McInerney v. Chicago Times 
Co., 41 Ill. A. 438. 


C Ind.—Nutzenholster v. State, 37 Ind. 
5%: 


Mass.—Weston v. 
244; 
249. 


N. H.—Moody v. Mahurin, 4 N. H. 
296. 


N. C.—Kivett v. Massey, 63 N. C. 
240. 


S. C.—Sims v. Anderson, 19 S. Cc. L. 
394; Wright v. Hamilton, 18 S. Cc. L. 
51, 21 AmD 513. 


Vt.—Barron v. Pettes, 18 Vt. 385. 


W. Va.—State v. Hays, 30 W. Va. 
LOR Roe Sie 


Ames, 10 Mete. 
Wakefield v. Lithgow, 3 Mass. 


for money coilected was sufficient to 
charge the _ sheriff. Alexander v. 
Hancock, 31 S. G L. 100: 


[b] Demand by agent.—Where 
payment of the amount collected by a 
deputy on an execution is demanded 
of the deputy by an agent of the ex- 
ecution creditor, and the deputy prom- 
ises to pay the amount at a future 
time, he cannot, on an action being 
commenced against the sheriff for the 
money, object that no evidence was 
shown to him, at the time the demand 
was made, of the authority of the 
agent to make the demand and receive 
ae money. Barron vy. Pettes, 18 Vt. 


[ec] Demand for county moneys.— 
A sheriff whose term of office has ex- 
pired, having in his hands moneys be- 
longing to the county court of his 
county, is not liable to be sued there- 
for, until some order of the county 
court is made and entered of record, 
directing him to pay the same to his 
successor in office, or to some other 
person, or until some draft made in 
pursuance of such order has been pre- 
sented to him for payment, and pay- 
ment thereof has been refused. State 
v. Hays, 30 W. Va. 107, 3 SE 177. 


[d] Sufficiency of demand.—Where 
a sheriff sold on an execution certain 
property on which plaintiff had a 
chattel mortgage, and plaintiff made 
a written demand on the sheriff for 
the amount due him, together with 
the costs of protest of the notes se- 
cured by the mortgage, which amount 
due exceeded the value of the proper- 
ty, it was held that such demand prop- 
erly included the costs of the protest. 


Bigelow v. Caper, 145 Mass. 270, 13 


NE 896. 

85. Sims v.. Anderson, 19°S- Ci: 
394, 

86. State v. McIntosh, 31 N. C. 307; 


Houston v. Russell, 52 Vt. 110 (a col- 
lector of a school district may bring 
suit against a constable for money not 
paid over within a reasonable time, 
without first making demand). 


87. Com. v. Bartlett, 7 J. J. Marsh. 
(Ky.) 161; Canterberry v. Com., 
Dana (Ky.) 415. 


88. Steele v. Putney, 15 Me. 327. 


880 [57 C.J.] 
execution for more than sufficient to satisfy the 
debt and costs, no demand is necessary to entitle 
the execution debtor to sue him for the surplus.®® 
Where demand is necessary, an action of debt on a 
sheriff’s official bond for money collected, and a 
nonsuit therein, is a sufficient demand to enable 
plaintiff to sustain an action on the case for the 
same cause of action.®°® 


Money collected by deputy. Where money has 
been collected by a deputy, a demand on either the 
deputy®! or the sheriff, where the deputy has gone 
out of office and left the state,®? is sufficient to sus- 
tain an action against the sheriff. 


Action by sheriff against deputy. A sheriff may 
maintain an action against his deputy for the lat- 
ter’s failure to pay over money collected by him 
without a demand.°®3 


Liability for interest dependent on demand.°* A 
sheriff cannot be charged with interest on money 
collected by him until a demand has been. made up- 
on him for such money.?® 


[§ 442] 18. Necessity for Order of Court as to. 


Payment. Where a contest arises between creditors 
as to the priorities of their respective liens upon a 
fund collected by the sheriff under attachment or 
execution, the officer is not liable for failure to pay 
over such fund until he has been ordered to do so 
by the court, and has failed to comply with such or- 
der.°® So, where the sheriff is required by law to 
retain the proceeds arising from a sale of perishable 
property held under attachment, made by order of 
the court during the pendency of the action, subject 
to the order of the court after the final judgment in 
the action, a sheriff cannot be sued for the proceeds 
of such property until the court has made an order 
for the disposition thereof.®* 


Money due from outgoing sheriff on final settle- 
ment. An action for balances found due from an 
outgoing sheriff in his final settlement cannot be 


89. Munger v. Sanford, 144 Mich. 96. 
323, 107 NW 914. 51 SW 680. 
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State v. Hickman, 150 Mo. 626, 


maintained until he has been served with an order 
directing him to turn over such balances to his suec- 
cessor.?® 


[§ 443] 19. Effect of Reversal of Judgment. An 
officer who has collected the amount of an execution 
and paid the money over to, or on the order of, plain- 
tiff is not, m case the judgment is reversed on ap- 
peal, liable for such amount to defendant,°® or to 
a garnishee from whom the money was collected.* 
Where one member of a firm confessed a judgment 
against the partnership, and execution was issued 
thereon, and the partners paid the amount to the 
sheriff after a levy on partnership property, and sub- 
sequently the judgment was reversed as to the part- 
ner who was not a party to it, plaintiff in execution 
was entitled to recover of the sheriff the amount re- 
ceived by him on the execution.” 


[§ 444] I. Liabilities Arising Out of Taking Bond 
or Security°,—1. Failure To Take Bond. Where it 
is the duty of an officer to take a bond for the pro- 
tection of a party before taking certain steps and 
he takes such steps without exacting such bond, he 
thereby becomes liable for the resulting damage.* 
So, where an officer fails to take a bond from plain- 
tiff in replevin, as required by statute, he becomes 
liable to defendant as a trespasser if he takes the 
property. from his possession.® But a sheriff cannot 
be held liable in damages for failure to take a bond 
from a defendant arrested on civil process, unless 
plaintiff shows he recovered judgment in the action 
in which the arrest was ordered. Where, under 
the statute, the officer making a levy under an exe- 
cution may take a delivery bond, his failure to take 
such bond places the risk as to the property on him- 
self, and where such property is not forthcoming 
on the day of sale, he is personally lable to the exe- 
cution creditor.? 


In bail trover, if the officer fails to take bail from 
defendant, he is liable to plaintiff for the resulting 
damage. But where there is more than one defend- 


question to the court, he must bear 
the loss. Schneider vy. Sears, 13 Or. 
69, 8 P 841. 


[§§ 441-444 


90. Fagan v. Williamson, 53 N. C. 97. 


433. 
91. Lyle v. Wilson, 26 N. C. 226. 


92. King v. Rice, 12 Cush. (Mass.) 
161. 
93. Nelms v. Williams, 18 Ala, 650. 


94. Generally see Interest §§ 123- 
132. 


95. Hantz v. York Bank, 21 Pa. 291. 
See also Farley v. Monroe, 21 N. H. 
146 (holding that, where, in assSumpsit 
against a sheriff to recover surplus 
money received by him on an execu- 
tion sale, it appeared that the sheriff 
had received a promissory note for the 
property sold and had received inter- 
est on the note, it was held that the 
interest belonged to the owner of the 
principal, but as no demand was made 
on him before the commencement of 
the suit, he should account for inter- 
est only from that time). 


{a] Rule on sheriff to pay money 
into court which was not actually 
served, there being at the same time 
a dispute among the creditors as to 
who was entitled to the money, is not 
equivalent to a demand. MHantz v. 
York Bank, 21 Pa. 291. 


Yell v. Lawson, 7 Ark. 352. 


98. State v. Carfer, 83 W. Va. 331, 
97 SE 825. 


99. Elliott v. Sneed, 2 Ill. 517; Com. 
v. Rogers, Brightly (Pa.) 450. 


1. Elliott v. Sneed, 2 Ill. 517. 


2. Harper v. Fox, 7 Watts & S. 
(Pa.) 142. 
3. Liability: 


For acts or defaults of deputy see su- 
pra § 195. 


On official bond see infra § 932. 


4 Harbin v. O’Rear, 219 Ala. 178, 
121 S 547; Smith v. Hightower, 80 Ga. 
669, 7 SE 165; Schneider v. Sears, 13 
Or. 69, 8 P 841; Crane v. Warner, 14 
Vt. 40 (holding an officer liable for 
failure to take bail). 


[a] Tllustrations.—(1) A _ sheriff 
who fails to take the required bond 
when redelivering property attached 
subjects himself to liability for dam- 
ages. Harbin v. O’Rear, 219 Ala. 178, 
121 S 547. (2) Where a sheriff erro- 
neously decides that his levy is sub- 
ordinate to a constable’s, and relin- 
quishes possession without taking a 
bond of indemnity, or referring the 


[b] Nature of bond.—An officer ac- 
cepting a claim interposed to proper- 
ty under levy, and releasing the prop- 
erty, is not relieved from liability to 
plaintiff by taking a forthcoming bond 
only, but must also take a damage 
bond. Smith v. Hightower, 80 Ga. 669, 
7 SE 165. 


Cross references: 
Bie tens of liability see infra §§ 463- 


Sars from liability see infra §§ 456- 


Summary remedies against officer for 
failure to take bond see infra § 701. 


5. Williams v. Dunn, 120 Me. 506, 
115 A 276. 


6. Lyles v. Bolles, 8 S. C. 258; Nel- 
son v. Williams, 4 Hayw. (Tenn.) 161. 


7. Campbell v. Pope, 4 F. Cas. No. 
2,365a, Hempst. 271. 


8. Edwards v. Boyd Co., 136 Ga. 
733, 72 SE 34; Battle v. Ricks Lumber 
Co., 38 Ga. A. 621, 144 SE 919 (a sei- 
zure, more than two years after bail 
and trover process, under an execution 
issued on judgment for plaintiff in 
the trover suit, was not a seizure un- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ant, and the sheriff takes a bond from defendant who 
has possession of the property, he is not lable for 
failure to take bond from the other defendants.® 


[§ 445] 2. Failure or Refusal To Deliver or Re- 
turn Bond. Where a sheriff returns on an original 
writ that he has taken bail, but refuses to deliver 
the bond, he is liable for such default,!® and a sher- 
iff who fails to return a replevin bond as required 
by law is liable for the damage which results from 
his neglect.14 ' 


[§ 446] 3. Acceptance of Insufficient or Defective 
Bond—a. In General. A sheriff who accepts a bond 
which is defective in form and for that reason does 
not afford the proper protection to the party for 
whose protection it is taken is liable therefor,!? not- 
withstanding such party has failed seasonably to 
take advantage of the defect.1* But where the of- 
ficer takes and returns with his writ a sufficient re- 
plevin bond, the fact that an imperfect bond is also 
found among the papers, even if placed there by 
the officer, will not render the good bond void, or 
make him liable for a failure to take a sufficient 
bond.t* Where it becomes the duty of a sheriff to 
take a bond conditioned in a particular manner, he 
is lable if he accepts a bond conditioned other- 
wise.t® 


Bond not conforming to statute. Where the stat- 
ute makes it the duty of sheriffs to collect fines, the 
taking of a bond not in conformity with statutory 
requirements does not acquit the sheriff of liability 


der bail and trover process which 14. 
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Rodrick v. Peo., 81 Ill. A. 121. 
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for a fine adjudged against a prisoner in his custo- 
dy,'® and this is true even though the bond taken is 
valid as a common-law bond.1* So, if an officer, 
indemnified by an execution creditor, is protected 
only by the delivery. bond of a claimant of the prop- 
erty levied on and advertised for sale under an ex- 
ecution for the debt of another, and such bond, al- 
though good as a common-law obligation, is invalid 
as a statutory forthcoming bond, and the officer per- 
mits the possession of the property to remain un- 
disturbed, so that it is not produced for sale, he is 
liable in damages to the execution ereditor,'* even 
though such creditor approved claimant’s bond be- 
fore the acceptance by the offerer.'® 


Bond with forged signatures. An officer who is law- 
fully directed to arrest a defendant is answerable to 
plaintiff, if he takes a bail bond to which the sureties’ 
names are forged, and thereupon discharges defend- 
ant from custody.?° 


Bond in insufficient amount. Where the sheriff is 
invested with the power to determine the amount of 
a bond to be taken by him in the course of his duties 
or the amount of the bond is fixed by statute, he is 
liable if he negligently accepts a bond in an insuf- 
ficient amount.*? 


[§ 447] b. Bond with Insufficient Sureties—(1) 
In General. Where an officer is required to take a 
bond with sufficient sureties, he is liable if he will- 
fully or negligently accepts a bond with insufficient 
sureties,** or with an improper person as sure- 
20. Marsh v. 


Bancroft, 1 Metce. 


would exonerate the officer for failure 
to hold defendant in trover to bail). 


9. Kimball v. Smith, 9 Ga. A. 790, 
72 SE 163. 

10. Seeley v. Brown, 14 Pick. 
(Mass.) 177; Simmons vy. Bradford, 
15 Mass. 82; Bradt v. Holden, 12 R. I. 
335; Pacaud v. McEwan, 30 U. C. Q. 
B. (Ont.) 550; Dougall v. Moodie, 19 
Des OB, COnt)L S68. 


Mitigation of damages see infra § 
464. 
11. Robinson v. Peo., 8 Ill. A. 279. 


Extent of liability see infra § 463 
note 74 [b]. 


12. Ark.—Fitzhugh v. Hackley, 70 
Ark. 54, 66 SW 146. 


Me.—Edgecomb v. Lawlis, 126 Me. 
550, 140 A 182. 


Mass.—O’Grady v. Keyes, 1 Allen 
284 (so holding in a case where no 
penal sum was inserted in the bond). 


Tex.—Lipscomb v. Mensing, 2 Tex. 
‘A. Civ. Cas. § 535. 


Ont.—Kingan v. Hall, 23 U. C. Q. B. 
503. 


{a] Mlustration.—Under Sandels & 
H. Dig. §§ 406, 407, providing that a 
claimant of property attached must 
give bond to the sheriff conditioned 
that claimant will interplead, and, if 
unsuccessful, will redeliver the prop- 
erty, and that such bond shall have 
the force and effect of a judgment, a 
sheriff who released attached property 
on a bond defective in form, not hav- 
ing the force and effect of a judgment, 
and not obligating claimant to return 
the property or pay the value, was lia- 
ble. Fitzhugh v. Hackley, 70 Ark. 54, 
66 SW 146. 

13. O’Grady v. Keyes, 1 Allen 
(Mass.) 284 (so holding in an-action 
by a defendant in replevin against the 
sheriff). 


15. Hardy v. Poss, 120 Ga. 385, 47 
SE 947; Ford v. Perkerson, 59 Ga. 
359; Kingan v. Hall, 23 U. C. Q. B. 
(Ont.) 503. 


[a] Rule applied.—(1) The officer 
is liable where, upon a counter affida- 
vit being filed to the levy of a distress 
warrant, he takes a bond conditioned 
otherwise than for the eventual con- 
demnation money. Hardy v. Poss, 120 
Ga. 385, 47 SE 947. (2) The positive 
provision of Rev. Code § 3676, that 
claimant of property levied on under 
execution shall give bond to pay to 
plaintiff all damages which the jury 
on the trial may assess, in case it may 
appear that the claim is interposed for 


‘delay only, is not complied with by a 


forthcoming bond; and, if the sheriff 
has turned the property over to claim- 
ant on such bond alone, the judge 
may properly hold him liable for the 
value of the property levied on. Rai- 
ford v. Taylor, 43 Ga, 250. (3) Under 
Cobb New Dig. pp 386, 387, requiring 
that, on the arrest of defendant on a 
capias ad satisfaciendum the sheriff 
should keep him in custody unless he 
gave bond payable to plaintiff, condi- 
tioned for his appearance at the next 
term of court in which the writ was 
obtained, then and there to abide by 
such proceedings as might be had by 
the court in relation to his taking the 
benefit of the Debtor’s Act, a sheriff 
who took a bond, conditioned for de- 
fendant’s appearance ‘“‘from term to 
term, and not to depart thence with- 
out leave of the Court,’’ and no more, 
was liable to plaintiff on failure to 
make the amount of the execution. 
Faircloth v. Freeman, 10 Ga. 249. 


16. Wilson v. White, 82 Ark. 407, 
102 SW 201. 


17. Wilson v. White, supra. 


18. Sayre v. Kunst, 83 W. Va. 456, 
98 SE 559. 


19. Sayre v. Kunst, supra. 


(Mass.) 497. 


21. Scott v. Ryan, 115 Ala. 587, 22 
S 284; Pickett v. Peo., 114 Ill. A. 188; 
Mayer v. Peo., 92 Ill. A. 123 [aff 190 
Ill. 109, 60 NE 96]; Dugat v. Ville- 
join, 3 La. 23; Hall v. Monroe, 73 Me. 
123; Kimball v. True, 34 Me. 84; Dyer 
v. Woodbury, 24 Me. 546. 


[a] In taking replevin bond, a con- 
stable should not rely upon the state- 
ment contained in the affidavit for re- 
plevin, or take and approve the bond 
without attempting to ascertain the 
value of the property sought to be re- 
peel ie Pickett v. Peo., 114 Tl. A. 


[b] Sheriff who sells under execu- 
tion and does not require a bond for 
an amount sufficient to satisfy the 
debt, interest, and costs, makes him- 
self personally liable for the deficien- 
cy. Dugat v. Villejoin, 3 La. 23. 


@2. Ala.—Scott v. Ryan, 115 Ala. 
587, 22 S 284. 


Ga.—Hartford <Acc., ete. Co. 
Young, 40 Ga. A. 843, 151 SE 680. 


Ill.—Larney v. Peo., 82 Tll. A. 564. 


Ky.—Edwards-Barnard Co. v. 
Pflanz, 115 Ky. 398, 73 SW 1018, 24 
Kyl 2296. 


La.—Waterall v. W. I. Swain Show 
Cot T0LLas Aco6o3.) tie seLeoe 


Me.—Newbert v. Cunningham, 50 
Me. 231, 79 AmD 612; Lord v. Bick- 
nell, 35 Me. 538; Wilkins v. Dingley, 
eae 73; Dyer v. Woodbury, 24 Me. 


Mass.—Parker v. Young, 188 Mass. 
600, 75 NE 98; Stern v. Knowlton, 184 
Mass. 29, 67 NE 869; Carter v. Dug- 
gan, 144 Mass. 32, 10 NE 486; Miner 
v. Coburn, 4 Allen 136; Young v. Hos- 
mer, 11 Mass. 89; Sparhawk vy. Bart- 
let, 2 Mass. 188. 


Mo.—Mortland v. Smith, 32 Mo. 225, 
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ty,?® whether his acceptance 1s evideneed by a formal 
approval in writing, or by merely executing the 
process without a formal approval of the bond;?* 
and the failure of the sureties to justify is satis- 
factory evidence that they are not qualified, not- 
withstanding their affidavit to the contrary, attached 
to the undertaking.?®> The good faith of the officer 
will not protect him from liability if he has been 
negligent,?® nor is it essential to his lability that 
he should have known the sureties to be insuffi- 
cient.?* But where one of the sureties is sufficient, 
the officer is not liable although the other is insuf- 
ficient.?® 


Improper justification. Where the statute re- 
quires sureties in replevin bonds to swear that they 
are worth sums amounting in the whole to the pen- 
alty of the bond, “over and above all debts and ex- 
emptions,’’?® the omission of the words “and exemp- 
tions” in the oath of one surety renders the officer 
liable as a trespasser ab initio.?° 


Necessity of exceptions. To hold the sheriff lia- 


82 AmD 128. 
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§ 327 a sheriff, who delivers property 


[§§ 447-449 


ble for taking a replevin bond with insufficient sure-_ 
ties, it is not necessary that objection be made to 
their insufficiency,*! unless the statute so requires.*” 


- [§ 448] (2) Liability as Guarantor of Sufficien- 
cy. Some cases hold that the officer is absolutely 
liable for the sufficiency of sureties accepted by him, 
and cannot escape liability by any showing of dili- 
gence;*® but the better rule and that supported by 
the weight of authority is that the officer is not a 
guarantor or insurer of the sufficiency of sureties 
accepted by him, but if he has acted in good faith 
and exercised reasonable care and diligence to as- 
certain their sufficiency, he is not liable if they ulti- 
mately prove insufficient.?* 


[§ 449] (3) Insolvency or Insufficiency Occur- 
ring after Acceptance. According to some author- 
ities the sheriff is answerable for the solvency and 
sufficiency of sureties accepted by him, not only at 
the time when the bond is accepted, but also at the 
time when the sureties are called upon to respond 
to their obligations;*° but even where this rule is 


Edgerton, 40 Nebr. 25, 58 NW 551 


Nebr.—Adams v. Weisberger, 62 
Nebr. 325, 87 NW 16; Busch v. Mo- 
line, etc., Co., 52 Nebr. 83, 71 NW 947; 
Thomas v. Edgerton, 40 Nebr. 25, 58 
NW 551. 


N. H.—Choate vy. Stark, 18 N. H. 
131. 

N. J.—Avto Brokerage Co. v. Wil- 
son, 102 N. J. L. 425, 132 A 663 (hold- 
ing, however, that the replevin bond 
in the case at bar was not insuffi- 
cient). 


N. Y.—Hofheimer v. Campbell, 7 
Lans. 157; Gallarati v. Orser, 17 N. 
Y. Super. 94 [rev on other grounds 
OTN G Ye oe sien Brayton) ve simith, (6 
Paige 489. 


Pa.—Murdoch v. Will, 1 Dall. 341, 
ered. 166. 


S. C.—Jones v. Blair, eh Ohm 
A315 “Clark v. Moore, 6 S.C. du. 150; 
Teasdale v. Kennedy, 1S. C. L. 322. 


Tenn.—MecKinney v. Craig, 4 Sneed 
677. 


Eng.—Jeffery v. Bastard, 4 A. & EB. 
823, 31 ECL 362, 111 Reprint 9938; 
Scott v. Waithman, 3 Stark. 168, 3 
ECL 639, 171 Reprint 810. 


Newfoun’dl.—Bowring v. Dicks, 7 
Newfoundadl. 552. 


N. S.—Jackson v. Campbell, 
Saws. 


fa] Rule applied.—An officer who, 
after objection to the sufficiency of 
a replevin bond, merely takes the af- 
fidavit of the surety on the bond that 
he is the owner of real estate situate 
in the county where the replevin ac- 
tion is pending, not exempt from exe- 
cution, and of twice the value of the 
replevied property, and approves the 
bond without making any further in- 
quiry, or acquiring any furthey 
knowledge as to the surety’s finan- 
cial condition, the surety being in 
fact insolvent, is negligent in approv- 
ing the bond. Shull v. Burton, 67 
Nebr. 311, 983 NW 132, 62 Nebr. 570, 
87 NW 322, 58 Nebr. 741, 79 NW 732, 
56 Nebr. 716, 77 NW 132, 71 AmSR 
698. 

[b] 
within state and 
within it, the officer is liable. 
kins v. Dingley, 29 Me. 73. 


[ec] Im North Carolina under Code 


TING 


Where surety does not reside 
has no property 
Wil- 


to defendant without taking a proper 
undertaking and requiring the same 
to be justified, becomes “responsible 
for the defendant’s sureties,” or, in 
other words, becomes. liable himself 
as a surety to such undertaking. 
yells v. Bourne, 113 N. C. 82, 18 SE 


Cross references: 


Conditions precedent to liability see 
infra §§ 4538-455. 


eS of liability see infra §§ 463, 
64. 


Matters excusing officer from liability 
see infra §§ 456-462. 


23. Garland v. lynch, 
(Va.) 545. 


[a] Tllustration.—Where execution 
against two is levied on the goods of 
one, and he gives a forthcoming bond, 
with the other as surety, the surety 
is not such as the law requires, and 
if execution on the forthcoming bond 
prove unavailing, the sheriff is liable 
to the creditor, although he prove 
that the surety on the bond had suffi- 
cient goods at the time the bond was 


1>SRob: 


taken. Garland v. Lynch, 1 Rob. 
(Va.) 576. 
24. Parker vy. Young, 188 Mass. 


€00, 75 NE 98. 


25. Hofheimer v. Campbell, 7 Lans. 
CINE. YG) el Onis 


26. Shull v. Barton, 67 Nebr. 311, 
93 NW 132, 62 Nebr. 570, 87 NW 322, 
58 Nebr. 741, 79 NW 732, 56 Nebr. 716, 
77 NW 1382, 71 AmSR 698. 


ees Sparhawk v. Bartlet, 2 Mass. 
28. Lord v. Bicknell, 35 Me. 53. 
29. See statutory provisions. 

i 30. Whitney v. Jenkinson, 3 Wis. 
07. 

$1.. Hartford <Atec., ete, Co. vy 


Young, 40 Ga, A, 843, 151 SE 680. 
32. See statutory provisions. 


[a] In Nebraska it has been held 
that Code Civ. Proc. § 189, requiring 
defendant in replevin to give notice 
that he excepts to the sufficiency of a 
replevin bond, is not applicable to 
such a bond taken by a constable in 
an action pending before a justice of 
the peace. Busch v. Moline, etc., Co., 
52 Nebr. 83, 71 NW 947; Thomas v. 


{overr on reh Thomas v, Edgerton, 
36 Nebr. 254, 54 NW 426]. 


[be] In New York the sheriff is not 
answerable for taking insufficient 
sureties in replevin unless defendant 
enter a formal exception to their in- 
sufficiency. Wilson v. Williams, 18 
Wend. 581. 


33. Adams v. Weisberger, 62 Nebr. 
325, 87 NW 16; Gibbs v. Bull, 18 
Johns. (N. Y.) 435; Pearce v. Hum- 
phreys, 14 Serg. & R. (Pa.) 23; Oxley 
v. Cowperthwaite, 1 Dall. (Pa.) 349, 
1 L. ed. 170; Middlebury Bank v. 
Rutland, 33 Vt. 414. 


_ [ta] It is not enough that surety 
is apparently good, but he must really 
be so, and if, although in good credit 
and apparently solvent, he is in fact 
not solvent to the amount required 
the officer is liable. Middlebury Bank 
v. Rutland, 33 Vt. 414; Harrington v. 
Bogue, 15 Vt. 179; Hazard v. Slade, 1 
D. Chipm. (Vt.) 199. 


ie a Ala.—Gary v. McCown, 6 Ala. 
370. 

Ill.—Peo. v. Robinson, 89 Ill. 159; 
Peo. v. Core, 85 Ill. 248; Larney v. 
Peo., 82 Ill. A. 564; Robinson v. Peo., 
OTRAS 277.98 


Ky.—Edwards-Barnard Co. vy. Pflanz, 
115 Ky. 393, 73 SW 1018, 24 KyL 2296. 
But see Com. v..Thompson, 3 Dana 
301 (holding that a sheriff takes a 
replevin bond at his peril, and is li- 
able if the sureties are in fact insuffi- 
cient when the bond is given). 


Me.—Strout v. Pennell, 74 Me. 260. 


we C.—Bennett v. Brown, 39 S. C. L. 
otl, 
Re regu hc vest ach v. Craig, 4 Sneed 


Eng.—Hindle v. Blades, 5 Taunt. 
225, 1 HCL 122, 128 Reprint 674; Scott 
v. Waithman, 3 Stark. 168, 3 HCL 
639, 171 Reprint 810. 


35. Myers v. Clark, 3 Watts & S. 
(Pa.) 535; Pearce v. Humphreys, 14 
Serg. & R. (Pa.): 23; Oxley v.Cow-= 
perthwaite, 1 Dall. (Pa.) 349, 1 L. ed. 
170; Clawsen v. Seanor, 23 Pa. Co. 
2573) ‘Clark? vi -Moore,.7, So Cosme 
See Com. v. Watmough, 1 PaLJR 412, 
3 P&aLJ 63 (an execution against the 
bail which is returned nulla bona is a’ 
satisfactory test of their insuffi- 
eiency, especially where the officer 


For later cases, developments and changes in the law. see Annotations, same title and section number. 


. 


§§ 449-454] 


recognized it is conceded to establish a hardship 
only tolerated because of established precedent and 
not to be extended to a case not clearly within the 
precedent,*® and the preponderance of authority 
supports the more reasonable view that if the sure- 
ties were sufficient when they were accepted, the 
sheriff cannot be held lable because they have sub- 
sequently become insolvent or insufficient." A sher- 
iff who accepts a single surety, however, where the 
law requires two, does so at his peril, and cannot es- 
cape liability by showing that the surety was suffi- 
cient when accepted.*§ 


[§ 450] c. Bond with Insufficient Number of 
Sureties. Where the law requires a certain number 
of sureties,*® the sheriff is liable if he accepts a 
bond with a less number and the bond proves insuf- 
eient,*#° although the sureties on the bond were ap- 
parently sufficient in respect of credit and means 
when the bond was accepted.*? 


[§ 451] d. Bond without Sureties. Where the 
statute requires an officer before executing certain 
process to take a bond with sureties for the protec- 
tion of defendant,*? he is liable as a trespasser if 
he accepts a bond without sureties, and proceeds 
with the process.4? So, where a sheriff, on a sale 
of property on credit, accepts a bond without a sure- 
ty, he is lable for the amount of the bond; *+ and 
the acceptance of the purchaser’s wife as surety is 


makes that return, and that under the 41. 


act of June 13, 1836 plaintiff must 
regularly proceed to such a length be- 
fore the sheriff becomes liable for tak- 
ing insufficient bail). But see Teas- 
dale v. Kennedy, 1S. C. L. 322 (hold- 
ing that, if the surety is apparently in 
good circumstances, the sheriff will 


also supra § 449. 
42. 


SHERIFFS AND CONSTABLES 


Rice v. Hosmer, 12 Mass. 127; | 
Long v. Billings, 


See statutory provisions. 


43. Wilson v. Williams, 
360, 12 SW 780 (execution of order of 
delivery in replevin). 


[57 C.J.] 883 


equivalent to taking no surety.*® 


[§ 452] 4. To Whom Officer Liable. The liabil- 
ity of a sheriff for failure to take a proper bond ex- 
ists only in favor of a party to whom he owed a 
duty in the premises, to whose benefit the bond 
would accrue, and who has been damaged by his de- 
fault.*® 


[§ 453] 5. Conditions Precedent to Liability*’— 
a. Accrual of Liability on Bond. A sheriff cannot 
be held liable for the acceptance of insufficient sure- 
ties until such a judgment has been rendered as to 
charge the bond,*® or there has been such a breach 
of the condition that the liability of the sureties 
has acerued,‘® and an execution has been issued 
against the sureties and returned unsatisfied.6° On 
the other hand, it has been held not a prerequisite 
to an action against an officer who has taken insuf- 
ficient bail that proceedings should first be brought 
against the bail,®+ and that an action will lie against 
a sheriff for taking insufficient sureties on replevin 
bonds when plaintiff had brought one suit on both 
bonds, which had failed because the makers could 
not be found.®? 


[§ 454] b. Sufficiency of Adjudication as to Va- 
lidity of Bond. Where, in a suit on a prison bounds 
bond, a court of competent jurisdiction has adjudged 
the bond to be invalid, plaintiff may sue the sheriff 
without appealing from such judgment.®? 


in favor of an attaching creditor, will 
charge the Sheriff. West v. Tuttle, 11 
Wend. (N. Y.) 639. \ 


49. Hartford: “Ace... ete: = Cosme va 
Young, 40 Ga. A. 843, 151 SE 680. [eit 
Cyc]; Dussin v. Allain, 9°-Robs Ghia 
394; Shull v. Barton, 67 Nebr. 311,98 
NW 132, 62 Nebr. 570, 87 NW 322, 58 


9 Mass. 479. See 


52 Ark. 


not be liable, although such surety 
turns out insolvent). 


36. Watterson v. Fuellhart, 169 Pa. 
612, 32 A 597. 


[a] Conceding that rule is applica- 
ble to replevin bond, a sheriff is not 
liable, although the sureties accepted 
by him on a elaim of property bond 
in replevin are insolvent when judg- 
ment in the replevin suit was ren- 
dered, where, at the time he accepted 
them, they were solvent, and there 
was no apparent danger of future in- 
solvency. Watterson v. Fuellhart, 
169 Pa. 612, 32 A 597. 


Bin ky.— Com. Vv. Lhompson,. 3 


Dana 301. 

Mass.—Rice v. Hosmer, 12 Mass. 
127 

Nebr.—Shull v. Barton, 67 Nebr. 


311, 93 NW 132, 62 Nebr. 570, 87 NW 
322, 58 Nebr. 741, 79 NW 732, 56 Nebr. 
716, 77 NW 132, 71 AmSR 698; Busch 
AiG Moline, etc., Co., 52 Nebr. 83, 71 NW 
947. 

Vt.—Middlebury Bank v. Rutland, 
33 Vt. 414; Harrington v. Bogue, 15 
Wi Wee 


Va.—Garland v. Lynch, 1 Rob. (40 
Va.) 5465. 

N. S.—Jackson vy. Campbell, 
S. 18. 

Insufficient number of sureties see 
infra § 450. 

38.’ Rice v. Hosmer, 12 Mass. 127. 

39. See statutory provisions. 

40. Glezen  v. Rood, 2 Metc. 
(Mass.) 490; Rice v. Hosmer, 12 


jee 127; Long v. Billings, 9 Mass. 
479. 


LEN: 


44. Overton v. Ricord, 2 La. Ann. 
805; Semple v. Buhler, 6 Mart. N. S. 
(la.) 469. 


45. Semple v. Buhler, supra. 


46. Ford v. Perkerson, 59 Ga.359; 
Newbert v. Cunningham, 50 Me. 2381, 
79 AmD 612. 


[a] Liability of attaching officer 


bond on surrendering the property to 
defendant is to the attachment plain- 
tiff only, and other creditors of de- 
fendant, although under an _ older 
judgment, cannot avail themselves of 
such liability. Ford v. Perkerson, 59 
Ga, 369. 


47. Conditions precedent to liabil- 
ity as bail see infra § 467. 


48.. Hartford Acc, “ete; "Co; 
Young, 40 Ga. A. 843, 151 SE 680 felt 
Cyc]; Edwards- Barnard Co. v. Pflanz, 
= ry Ky. 393, 73 SW 1018, 24 KyL 2296: 


Newbert v. Cunningham, 50 Me. 231, 
79 AmD 612; West v. Tuttle, 11 Wend. 
GNRYS) 63:97 


[a] Rule applied.—In order to 
charge a sheriff with liability for hav- 
ing taken insolvent sureties on a 
forthcoming bond, it was necessary 
that a judgment be rendered sustain- 
.ing the attachment itself, and a’ mere 
personal judgment against defendant 
is insufficient. HEdwards-Barnard Co. 
v. Pflanz, 115 Ky. 393, 73 SW 1018, 24 
KyL 2296. 

[bo] Nature of judgment.—In or- 
der to charge a Sheriff for giving up 
the custody of a vessel, taken under 
attachment without requiring the 
bond prescribed by the statute, it is 
not necessary to show a judgment 
against the vessel in rem, but a judg- 
ment in personam against the owner, 


for failing to take a proper replevin. 


Nebr. 741, 79 NW 732, 56 Nebr. 716, 
77 NW 132, 71 AmSR 698. 


[a] Rule applied.—Where property 
levied on under writs of attachment 
was taken from an officer by replevin 
proceedings, and after judgment in 
the attachment case the same prop- 
erty was levied on and seized by the 
officer from whom it was replevied 
by virtue of an execution issued on 
the judgment, and he regained pos- 
session of the same property under 
the execution, undiminished in value, 
these facts constituted a defense in 
an action against the officer for tak- 
ing insufficient sureties on the re- 
plevin bond, and the fact that the 
property was subsequently replevied 
by plaintiffs in the first replevin ac- 
tion or their assignees did not render 
the defense unavailing. Shull v. Bar- 
ton, 67 Nebr. 311, 983 NW 132, 62 Nebr. 
570, 87 NW 322, 58 Nebr. 741, 79 NW 
732, 56 Nebr. 716, 77 NW 132, 71 Am 
SR 698. 

[b] Sheriff, sued for taking insuffi- 
cient pledge for the appearance of a 
debtor, who had been arrested, will 
be protected by showing that the 
pledge was not forfeited. Dussin v. 
Allain, 9 Rob. (La.) 394. 


50;” Hartford! “Acc:7 ete, | Comm 
Young,.40 Ga. A. 8438, 451 SE 680 [eit 
Cyc]; Wells v. Bourne, 113eNotCMS 2" 
18 SE 106. 

Liability of officer as bail see infra 
§§ 466-469. 


51. Rayner v. Bell, 15 Mass. 377; 
Young v. Hosmer, 11 Mass. 89. 


52. Stern v. Knowlton, 184 Mass. 
29, 67 NE HU 
58. Hooe’v. Tebbs, 1 Munf, (15 


Va.) 501. 
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[§ 455] c. Necessity of Demand on Officer. 
Where a sheriff who has seized goods in replevin de- 
livers the same to plaintiff in replevin, without re- 
quiring a sufficient bond as provided by statute, the 
act of delivery is an exercise of authority and do- 
minion, which deprives the replevin defendant of 
his property, and furnishes evidence of a conver- 
sion sufficient to support an action against the sher- 
iff without proof of a previous demand.°* 


[§ 456] 6. Particular Matters Affecting Liabil- 
ity®>—a. Obligation to Take Security. Where a 
sheriff is under no legal obligation to take a bond 
for the benefit of a party, he cannot be held liable 
for failure to take bond,°*® or, if he does take a bond, 
for the insufficiency of the sureties.°? Neither can 
an officer be held liable for taking insufficient se- 
curity unless the obligation of seeing that the se- 
curity was sufficient rested upon him, and he acted 
on insufficient security when he might legally have 
refrained on account of such insufficiency.*® 


[§ 457] b. Irregularities or Defects in Bond or 
in Proceedings in Which Given. It is no defense 
to an action against a sheriff for accepting insuffi- 
cient sureties on a replevin bond that such bond did 
not run to the proper obligee.°® But where bail 
given upon mesne process is insufficient, the sheriff, 
when sued for damages, may defend on the ground 
that the writ of scire facias was radically defec- 
tive.®° 


[§ 458] c. Sufficiency of Recourse on Bond. 


54. Parker v. 188 Mass. 


600, 75 NE 98. 
55. Effect of directions of party 


Young, 


61. 


SHERIFFS AND CONSTABLES 


defense in action to hold sheriff lia- 
ble as bail see infra § 468. 


Glezen v. Rood, 


afd.) eras 
ry S 
a 


[S§ 455-462 J 


Where a bond taken by an officer is merely irregu- 
lar and not void, and when the liability on the bond 
accrues, a recourse thereto would afford the party 
for whose benefit the bond was taken all the relief. 
to which he is entitled, he cannot hold the officer 
liable.6t So where the sheriff assigns a replevin 
bond to defendant, suit cannot be brought against 
the sheriff by the assignee, until judicial proof of 
the insolvency of the obligors in the bond is pro- 
duced.° 


[§ 459] d. Attempt To Enforce Bond. Where a 
sheriff takes an insufficient bond, the party for 
whose benefit the bond was taken does not lose his 
remedy against the sheriff by attempting to en- 
force the bond;** but where a replevin bond is in 
an insufficient amount, but the replevin defendant 
nevertheless resorts to his remedy under the bond, 
he waives his right to hold the sheriff as a trespass- 
er.®4 ~ : 


[§ 460] e. Release of Surety.*® The release of a 
surety in a replevin bond by defendant in replevin 
releases the sheriff from liability for taking insuffi- 
cient security.®® 


[§ 461] f. Agreement to Release Sheriff.°7 An 
agreement by defendant in replevin to discharge a 
sheriff from liability for nonjustification of the sure- 
ties on the replevin bond, on his delivery to defend- 
ant of the property replevied, has been held void.*® 


[§ 462] g. Lack of Injury to Plaintiff. An of- 
ficer may escape lability for taking insufficient se- 


elect whether they will proceed 
against the sheriff or upon the bond, 
but in making such election they have 


2 ete: | right to assume that the bond is 


or attorney see supra §§ 189-192. 


Relief from liability of officer as 
bail see infra § 468. 


56. Williams v. Campbell, 1 Wash. 
Wa.) 53: 


57. Mason vy. Hutchings, 20 Me. 
77; Clawsen v. Seanor, 23 Pa. Co. 
257; Williams v. Campbell, 1 Wash. 
(i -Va.) 153. 


[a] Where arrest is unauthorized, 
the officer is not liable to the credi- 
tor for neglecting to take sufficient 


bail. Mason v. Hutchings, 20 Me. 77. 
58. Chase v. Stevens, 11 Me. 128. 
[a] Coroner acting as sheriff.— 


Where plaintiff in attachment agreed 
with the coroner executing the writ 
to take charge of the defense of the 
replevin suit should one ’be com- 
menced, and the property was re- 
plevied, and plaintiff in attachment 
suecessfully defended it, and had 
judgment for a return, and the prin- 
cipal and surety in the replevin were 
proved to be insolvent, the coroner 
was not liable in damages for receiv- 
ing an insufficient bond, as the re- 
sponsibility as to its sufficiency did 
not rest on him but on the officer 


serving the  replevin. Chase  v. 
Stevens, 11 Me. 128. 
59. Stern v. Knowlton, 184 Mass. 


29, 67 NE 869 (if this were the case 
it would be only an additional rea- 
son for holding the sheriff liable). 
60. Sherwood v. Pearl, 1 Tyler 
Gyt>) 39: 
Irregularities in mesne process as 


(Mass.) 490; State v. Leutzinger, 41 
Mo, 498; Dickison v. Coward, 87 S. 
Cc. L. 49. To same effect Com. v. 
Wetmoush, 1 PaLJRep 412, 3 PaLJ 


[a] Rule applied.—(1) An officer 
is not liable for returning a bail bond 
signed by defendant and only one 
surety, whereas the statute requires 
two, even though the surety is not an 


‘inhabitant of the state, and has no 


real property there, provided he has 
personal property in the county suffi- 
cient to meet plaintiffs demand. 
Glezen v. Rood, 2 Metc. (Mass.) 490. 
(2) A bond taken by an officer to se- 
cure, jointly, claimants filing several 
claims for distinct portions of prop- 
erty levied on, under the provisions 
of Sess. Acts (1855) p 464, and Sess. 
Acts (1858-1859) p 4389, concerning 
the duties of sheriff and marshal in 
St. Louis county, is not void so as to 
render the officer liable for breach of 
duty in not taking good and sufficient 
indemnification bonds. State v. Leut- 
zinger, 41 Mo. 498. (3) A sheriff is 
not liable for taking as bail one not 
a resident of his district, and having 
no property therein, if the bail is in 
other respects’ sufficient. Dickison 
v. Coward, 37 8. C. L. 49. 


oe Com, v. Rees, 3 Whart. (Pa.) 


62. Semple v. Buhler, 6 Mart. N. 
S. (La.) 469; Sparhawk v. Bartlet, 2 
Mass. 188; Bennett v. Brown, 32 S. 
CC) 303: 


[a] In Washington the persons for 
whose benefit a redelivery bond was 
taken have but one remedy and must 


genuine; and where in an action up- 
on such bond it develops that it is 
not genuine, and that one of the par- 
ties appearing thereon as a surety did 
not in fact execute it, the persons for 
whose benefit the bond was taken can- 
not be held to have waived their right 
to look to the sheriff by bringing an 
action upon the bond. Magnus v. 
Woolery, 14 Wash. 43, 44 P 130. : 


64. Hall v. Monroe, 73 Me. 123. 
See Kerr v. McEwan, 27 U. C. Q. B. 
(Ont.) 170 (where plaintiff was held 
to have waived his right of action 
against the sheriff for releasing a per- 
son taken under an ad capias satis- 
faciendum on an insufficient bond). 


65. Generally see Principal and 
Surety §§ 302-310. 


66. Myers v. Clark, 3 Watts & S. 
(Pa.) 535; Follett v. Shumway, 68 
Vt. 68, 33 A 1067. 


67. Generally see Release 53 C. J. 
ro) laine 


68. Hofheimer v. Campbell, 7 
Lans, 157, 161 [aff 59 N. Y. 269] (‘‘The 
agreement set up in the answer con- 
stituted no defence. If it was ex- 
acted or taken by the sheriff, upon a 
delivery of the property before judg- 
ment, it operated directly as an in- 
demnity against a violation of the 
sheriff's duty. . If it was exacted 
or taken upon a delivery of the prop- 
erty after the judgment in favor of 
Beamish [defendant in replevin] it 
was illegal, because it was the duty 
of the sheriff to return the property 
unconditionally’’). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 462-465] 


curity,®® or, at least, reduce his liability,”° by show- 
ing that plaintiff was not injured by the default. 
On the other hand, it has been held that the fact 
that the principal is insolvent does not excuse the 
officer from liability for taking insolvent sureties 
on a prison bounds bond.71 


[§ 463] 7. Extent of Liability’-—a. In General. 
In accordance with the general rule governing dam- 
ages for a sheriff’s or constable’s default,7* the meas- 
ure of damages for failure of the officer to take se- 
eurity or for taking insufficient security is the ac- 
tual loss suifered in consequence thereof,’* includ- 
ing sums reasonably expended by plaintiff in en- 
deavoring to avail himself of the bond taken.75 
Thus the measure of damages, where insufficient bail 
or other security is taken, may be the amount of the 
debt,*® or of plaintiff’s judgment against the debt- 
or if it represents his actual loss,’* or of his judg- 
ment against the bail, after deducting what he might 
probably be able to collect on it, and on his judg- 
ment against the principal.78 So where there is no 
proof of the insolvency of a debtor who has ab- 
seconded, the liability of an officer for failure to take 
bail is the full amount of the debt;*® but the lia- 
bility of a sheriff for accepting insufficient sureties 
eannot exceed that of the sureties themselves,®° and 
hence the penalty of the bond is the hmit of dam- 
ages.8!. Where the statute makes the sheriff re- 
sponsible for defendant’s sureties on a redelivery 


69. Shull v. Burton, 58 Nebr. 741, 
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bond in replevin, the measure of the liability of a 
sheriff who took an insufficient bond is the amount 
plaintiffs were entitled to recover on such bond.*? 


[§ 464] b. Mitigation of Damages. In an action 
by a defendant in replevin against the officer who 
served the writ for taking an informal bond, by rea- 
son of which the suit was dismissed, the officer may 
show, in mitigation of damages, that the property 
replevied was, at the time of the service of the re- 
plevin, atid had since remained, the property of 
plaintiff in replevin, and was in his possession.* 
So, in an action on the case against the sheriff for 
taking insufficient bail, it is competent for defend- 
ant to prove in mitigation of damages the inability 
of the original debtor to pay the judgment which 
has been obtained against him in the suit upon which 
he was arrested.§* On the other hand, it has been 
held that an officer’s liability for taking insolvent 
sureties to a prison bounds bond of a debtor arrest- 
ed on an ad eapias satisfaciendum cannot be miti- 
gated by showing that the debtor is an insolvent.® 


Failure to deliver bond. Where a sheriff returns 
on an original writ that he has taken bail, but re- 
fuses to deliver the bond, he cannot show in miti- 
gation of damages that the original debtor is poor 
or insolvent and unable to pay the debt,®® but he 
may show the insolvency of the bail in. mitigation 
of damages.§? 


[§ 465] c. Nominal Damages. In certain cases, 


in an action 75. Choate v. Stark, 18 N. H. 131 


79 NW 732, 56 Nebr. 716, 77 NW 132, 
71 AmSR 698. 


[a] Rule applied.—In an action 
against an officer for approving an in- 
insufficient replevin bond, the fact 
that the property released was after- 
ward retaken on execution in the re- 
plevin suit was a complete defense if 
at the time of the latter seizure the 
chattels were in the same condition 
and of the same value as when orig- 
inally seized, but otherwise it was 
only a defense pro tanto. Shull v. 
Burton, 58 Nebr. 741, 79 NW 732, 56 
Nebr. 716, 77 NW 132, 71 AmSR 698. 


70. See infra § 464. 
71. Jones v. Blair, 15 S. C. L. 281. 
72. liability of officer as bail see 


infra § 469. 
73. See infra § 691. 


74 ‘(Tll.—Love v. Peo., 94 Ill. A. 
237; Robinson v. Peo., 8 Ill. A. 279. 

Me.—Isenman v. Burnell, 125 Me. 
57, 130 A 868; Williams v. Dunn, 120 
Me. 506, 115 A 276; Newbert v. Cun- 
ningham, 50 Me. 231, 79 AmD 612; 
Dyer v. Woodbury, 24 Me. 546. 

Mass.—Danforth v. Pratt, 9 Cush. 
318; West v. Rice, 9 Metc. 564; Shack- 
ford v. Goodwin, 13 Mass. 187. 

Mo.—Mortland v. Smith, 32 Mo. 225, 
82 AmD 128. 

N. H.—Choate v. Stark, 18 N. H. 
131; Gerrish v. Edson, 1 N. H. 82. 

N. Y.—Gibbs v. Bull, 18 Johns. 435. 

N. C.—Wells v. Bourne, 113 N. C. 82, 
18 SE 106. 

Pa.—Murdoch vy. Will, 1 Dall. 341, 1 
L. ed. 166. 

Tex.—Jacobs v. Shannon, 1 Tex. 
‘Civ. A. 395, 21 SW 386; Barclay v. 
Scott, 1 Tex. A. Civ. Cas. § 110. 

[a] Failure to take replevin bond. 
—(1) If plaintiff in replevin was not 
entitled to possession as mortgagee, 


against a sheriff for failure to take a 
bond from plaintiff in replevin, are 
the actual damages recoverable by 
him against such plaintiff in an ac- 
tion on the statutory bond, in case 
one had been taken. Williams v. 
Dunn, 120 Me. 506, 115 A 276. (2) 
Where a vendor of fertilizer was to 
receive one thousand two hundred and 
sixty-three barrels of potatoes in pay- 
ment, to secure which he took a mort- 
gage on the buyer’s crop of potatoes, 
and which in seeking to enforce he 
replevined the stated number of bar- 
rels in the buyer’s possession, and the 
officer failed to take a replevin bond, 
and the buyer’s mortgage and agree- 
ment were not enforceable because he 
failed to deliver the requisite tonnage, 
the actual loss suffered by the buyer 
from the officer’s neglect was the val- 
ue of the one thousand two hundred 
and sixty-three barrels, less the value 
of the fertilizer delivered. Williams 
v. Dunn, supra. 


{b] Failure to return bond.— 
Where a Sheriff fails to return a 
replevin bond as required by law, he 
is not, as of course, liable for the 
value of the property replevied, and 
the costs of the replevin suit, but 
only for such damages as_ plaintiff 
shows that he has suffered. Robinson 
v. Peo., 8 Ill. A. 279. 


[c] Insufficient security on re- 
plevin bond.—(1) In a suit against a 
constable for damages for accepting 
insufficient sureties on a _ replevin 
bond, the measure of damages is not 
the value of the property replevied, 
but the amount plaintiff has lost by 
reason of the misdoing of defendant 
in accepting insufficient sureties. 
Stern v. Knowlton, 184 Mass. 29, 67 
NE 869; Carter v. Duggan, 144 Mass. 
32, 10 NE 486. (2) Where the sheriff 
took inadequate security on a re- 
plevin bond, the measure of damages 
in an action against him for such 
neglect was the value of the distress 
at the time of the replevin. Murdoch 
y. Will, 1 Dall. (Pa.) 341, 1 L. ed. 166. 


(holding, however, that plaintiff could 
not recover for poundage or journeys 
taken to give notice to the sureties 
without the state, charged to him by 
the officer to whom he committed his 
execution, for the security of which 
the insufficient bond was taken). 


76. Jones v. Blair, 15 S. C. L. 281. 


77. Isenman v. Burnell, 125 Me. 57, 
130 A 868; West v. Rice, 9 Mete. 
(Mass.) 564; Shackford v. Goodwin, 
13 Mass. 187. 


[a] “The amount of the judgment 
is prima facie evidence of the meas- 
ure of damages.” West v. Rice, 9 
Metc. (Mass.) 564, 568. 


78. ° Gerrish v. Edson, 1 N. H. 82. 
79. Crane v. Warner, 14 Vt. 40. 


[a] Where there is no proof of in- 
solvency of debtor who has abscond- 
ed, the liability of the officer who fail- 
ed to take bail is for the full amount 
oF the debt. Crane v. Warner, 14 Vt. 


80. Edwards Barnard Co, v. Pflanz, 
115 Ky. 393, 73 SW 1018, 24 KyL 2296. 


81. Jeffery v. Bastard, 4 A. & EK. 
823, 31 ECL 362, 111 Reprint 993. 


82. Magnus v. Woolery, 14 Wash. 
43, 44 P 130. 

83. Case v. Babbitt, 16 Gray 
(Mass.) 278. 

84. Danforth v. Pratt, 9) “Cush. 
(Mass.) 318; West v. Rice, 9 Mete. 


(Mass.) 564; Rice v. Hosmer, 12 Mass. 
127; Young v. Hosmer, 11 Mass, 89. 


Insolvency of debtor as mitigation 
of damages in action against sheriff 
as bail see infra § 469. 


85. Jones v. Blair, 16° SiG) Ee 28m: 
86. Seeley v. Brown, 14 Pick. 
(Mass.) 177; Simmons v. Bradford, 


15 Mass. 82; Bradt v: Holden, 12 R. I. 
Sips 


87. Bradt v. Holden, supra. 


886 [57 C.J.] 
where it was made to appear not only that defend- 
ant was insolvent, but that he could be taken on 
execution at any time, plaintiff has been awarded 
nominal damages only, for the officer’s default.*® 
So it has been held that where plaintiff in replevin 
was entitled to possession of the property as mort- 
gagee, and title finally vested in him by foreclosure, 
defendant in replevin suffered no actual damages 
because of the sheriff’s failure to take bond, and 
could recover only nominal damages for the de- 
faults? 


[§ 466] 8. Liability of Officer as Bail®°—a. In 
General. Under the statutes in some jurisdictions, 
an officer who arrests a defendant under civil proc- 
ess, and permits him to go at large without bail, or 
upon insufficient bail, or without taking the proper 
steps with respect to the bail-bond, may be held 
liable as special bail.®4 Such lability is the same 
as that of the sureties, where a proper undertaking 
has been given,®? and accrues when, and only when, 
the officer’s neglect can, by a proper construction of 
the statute, be held to fall within its terms.’* 
Where the circumstances are such that the sheriff 
had no power to take bail, he cannot, on a failure 
to produce the prisoner, be held as bail;°* but his 
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liability is for the escape.*® 2 
that the sheriff does not become liable as special 
bail where, after he has committed a debtor on 
mesne process, he permits him to go at large;°® 
neither can a sheriff be charged with liability as bail 
where plaintiff furnished the debtor with articles by 
means whereof he made his escape,®? or where a 
sheriff returns on a writ of capias ad responden- 
dum that defendant broke custody before he reached 
the jail.°§ 


Deposit in lieu of bail. Where a sheriff accepts 
a cash deposit from a third person in lieu of bail, he 
is liable as special bail under the statute making 
him liable as such when he fails to take, or takes 
an insufficient, bail bond;°® and, the receipt of the 
deposit being illegal, and the sheriff having admit- 
ted his liability as special bail by paying the money 
into court, the payor, being in pari delicto with the 
sheriff, cannot recover the. amount from him.* 


[§ 467] b. Conditions Precedent to Liability. To 
hold a sheriff liable as bail, any statutory conditions 
precedent to the liability of the principal? must be 
complied with, such as the issuance of an execution 
against the property of the principal and its re- 
turn unsatisfied, or proof that he is a nonresident ;* 


88. Eaton v. Ogier, 2 Me. 46; Nyey Washington y. Vinson, 49 N. C. 380;| Graber, 32 N. Y. Super. 638 [aff 45 N. 
v. Smith, 11 Mass. 188; Weld v. Bart-| Savage v. Hussey, 48 N. C. 149; Mal-| Y. 393]. (2) Where a sheriff accepts 
lett, 10 Mass. 470. pass v. Fennell, 48 N. i ieee cash en from a defendant arrested 
Crate Vv. Hampton; 32.N. C. 579; errall v.|in a civil action, he is required by 
89. Myaleaens v. Dunn, 120 Me. 506,| Brickell, 27'N. C. 67; Gray v. Hoover, | Code Civ. Proc. §'583 to pay the same 
115 A 276. 15 N. C. 475; Hart v. Lanier, 10 N. C.| into court, and for failure to do so 
90. Generally see Bail 6 C. J. p| 244. besemes Bante as qeeel if plainn is 
83. injured thereby. iffany v. arvey, 
8 7 Tenn.—McKee v. Love, 2 Overt. 243.1158 App. Div. 159, 143 NYS 31 [rev 
91. See statutory provisions. [a] Remedy against officer as spe-| on other grounds 216 N. Y. 300, 110 

92. McKenzie v. Smith, 48 N. Y.| cial bail is cumulative and does not| NE 624]. (3) It was no excuse for a 


143 [aff 27 HowPr 20]; Gallarati v. 
Orser, 27 N. Y. 324 [rev 17 N. Y. Su- 
per. 94]; Metcalf v. Stryker, 31 Barb. 
C2 LOmAbDb ery l2i fatt 81 Ni -Y. 25%; 
Bensel v. Lynch, 25 N. Y. Super. 448 
[aff 44 N. Y. 162]; Jagger v. Lalance, 
etc, Mite. Co, 8. Daly, GN. -Y.). 251: 
Seaver v. Genner, 10 AbbPr (N. Y.) 


256; McKenzie v. Smith, 27 HowPr 
(N. Y.) 20; McKee v. Love, 2 Overt. 
(Tenn.) 243. 


Liabilities of sureties on bail bonds 
generally see Bail § 103 et seq. 


93. Ala.—Neal v. Gaines, 1 Stew. 
158. 


Ga.—Townsend v. Stoddard, 26 Ga. 
430; De Longchamp v. Hicks, 25 Ga. 
200. 


Ky.—McClelland v. Strong, Hard. 
522; Dougherty v. Morrison, Ky. Dec. 
267. 


Miss.—Cooper v. Rivers, 95 Miss. 
423, 48 S 1024; Rowand v. Gridley, 2 
Miss. 210. 


N. Y.—Brady v. Brundage, 59 N. Y. 
810 [aff 2 Thomps. & C. 621]; Mc- 
Kenzie v. Smith, 48 N. Y. 143 [aff 27 
HowPr 20]; Bensel v. Lynch, 44 N. Y. 
162 [aff 25 N. Y. Super. 448]; Smith 
v. Knapp, 30 N. Y. 581; Peo. v. Dike- 
man, 3 Abb. Dec. 520, 4 Keyes 93; 
Douglass v. Haberstro, 21 Hun 320; 
Douglass v. Warren, 19 Hun 1; Met- 
ealf v. Stryker, 31 Barb. 62 [aff 31 N. 
Y. 255]; Gallarati v. Orser, 17 N. Y. 
Super. 94 [rev on other grounds 27 
N. Y. 324]; Seaver v. Genner, 10 Abb 
Pr 256; Douglass v. Warren, 58 How 
Pr 264; McKenzie v. Smith, 27 HowPr 
20; Sartos v. Merceques, 9 HowPr 
188; Buckman v. Carnley, 9 HowPr 
180. 

N. C.—Adams v. Jones, f0 N. C. 198; 


preclude a rule against him for the 


ae De Longchamp v. Hicks, 25 Ga. 
[b] Sheriff cannot be held as spe- 


cial bail in action of trover.—Gladden 
v. Dozier, 71 Ga. 380; Outlaw v. Gil- 
mer, 27 Ga. 365. 


{c] Notice of place of justification. 
—Under Code § 3805, providing that 
when plaintiff objects to bail for de- 
fendant taken by the sheriff, the lat- 
ter shall notify him when and where 
the bail will justify, such notice must 
be in writing, otherwise -the sheriff 
is liable as special bail, although 
plaintiff was near by, and knew of the 
justification, and the sheriff acted in 
good faith. Howell v. Jones, 113 N. 
C. 429, 18 SE 672. 


[d] Bail bond held void.—Handley 
v. Ewings, 4 Bibb (Ky.) 505. 


[e] Bond sufficient to protect sher- 
iff—A bond, taken by the sheriff on 
the execution of a writ, payable to him 
as sheriff, in double the sum claimed 
in the writ, and conditioned for the 
appearance of defendant at court at 
the return term of the writ, to an- 
swer to the plaintiff ‘in a case to his 
damages four thousand five hundred 
dollars, and there to stand to and 
abide the judgment of the said Court,” 
is a bail-bond, under the statute, and 
will protect the sheriff from being 
subjected as special bail. Watt v. 
Johnston, 48 N. C. 124. 


{f] Deposit in lieu of bail.—(1) 
Where, on an order of arrest, defend- 
ant’s bail deposits a sum of money 
with the sheriff, to secure the latter 
until such bail shall justify, it is only 
a deposit in lieu of bail, and the sher- 
iff is liable as bail until the bail justi- 
fies. Commercial Warehouse Co, v. 


sheriff's failure to pay cash bail into 
court that neither the clerk of Queen’s 
county nor the chamberlain of the 
city of New York wished to receive 
it. Tiffany v. Harvey, supra. 


[g] In Connecticut it has been held 
that where a sheriff fails to take suffi- 
cient bail his liability is not that of 
bail, but he is liable, and his sureties 
with him, in his official capacity. 
Brown vy. Lord, Kirby 209. 


[h] In Vermont a sheriff who ar- 
rests a debtor upon mesne process 
may himself become bail for such 
debtor, by indorsing his own name up- 
on the back of the writ, in the manner 
required by statute. Meriam y. Arm- 
strong, 22 Vt. 26. 


Extent of liability see infra § 469. 
Peg from liability see infra § 


94. Montgomery v. McAlpin, 23 N. 
Cc. 463. 
95. Montgomery v. McAlpin, supra. 


Liability for escape generally see 
infra §§ 514-521. 


, ae. Buffalow v. Hussey, 44 N. C. 
PAB tS 
97. Love v. McAlister, 4 Hayw. 


(Tenn.) 65, 
98. Hart v. Lanier, 10 N. C. 244. 


99. Cooper v. Rivers, 95 Miss. 423, 
48 S 1024. 


1. Cooper v. Rivers, supra. 

2. See statutory provisions. 

3. Tiffany v. Harvey, 216 N. Y. 300, 
110 NE 625; Bueczynski v. Anderson, 
174 App. Div. 790, 161 NYS 697; Gal- 


larati v. Orser, 17 N. Y. Super. 94 [rev 
on other grounds 27 N. Y. 324]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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So it has been held : 
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put it is not essential to the maintenance of such an 
action that an execution against the body of defend- 
ant should be issued and returned unsatisfied.* 


Necessity of judgment sufficient to charge sure- 
ties. Where a sheriff releases a defendant arrested 
on mesne process, on bond being given, he cannot be 
held liable for the failure of the sureties to justify 
on being excepted to, where the final judgment ren- 
dered in the case is not such as to charge the sure- 
ties.® 


Exceptions and notice. Where the statute pro- 
vides for exceptions to the bond and notice to the 
officer,® the officer cannot be held liable as bail, un- 
less exeeptions are taken in due time,” and notice 
given;® and there must be a judgment declaring the 
insufficiency of the bail,® and adjudging that the of- 
ficer stand as special bail;+° but such a statute has 
been held to require exceptions and notice only 
where the officer takes insufficient bail, and not 
where he fails to take bail;1! and where the paper 
returned by the sheriff is so defective and imperfect 
as to be adjudged not a bail bond, there is a fail- 
ure to take bail within such rule.t? 


[§ 468] c. Relief from, or Waiver of, Liabil- 
ity.1° The liability of the officer being the same as 
that of ordinary bail,1* he is entitled to every plea 
and method of escaping lability which would ex- 
onerate bail, and every other plea adapted to his 
peculiar situation by way of defense,'® although, on 
the other hand, it has been held that where a sher- 
iff fails to take bail, he is not entitled to the priv- 


SHERIFFS AND CONSTABLES 


[67 C.J5.]° 887 


ileges of bail.1® Just as sureties on a bail bond may 
be discharged from liability by a valid surrender 
of their principal,17 so a sheriff or constable who, 
by his default, has rendered himself liable as bail,1* 
may exonerate himself by surrendering the debtor 
into custody.?® 


Irregular judgment or process. A sheriff who has 
become liable as bail cannot escape liability because 
of the fact that the judgment in the original action 
is irregular and erroneous, where it is not void;*° 
nor can he object that the order of arrest was im- 
properly or irregularly granted,?+ or take advan- 
tage of irregularities in the execution under which 
the debtor was Arrested.?2 


Insolvency of debter is not a defense to an action 
against the officer as bail,?® although the contrary is 
true where the officer is sued, not as bail, but for 
an escape.*+ 


Waiver of liability. It has been held that where 
a sheriff, liable as bail, has forty days to arrest the 
prisoner, under an execution against his person, and 
plaintiff’s attorney directs the sheriff to forthwith 
return the execution, “Defendant not found,’ which 
he does, such direction is a waiver of the ’ sheriff's 
liability as bail.25 So it has been held that the fil- 
ing of a declaration in chief after receiving notice of 
special bail is a waiver of any objection to the suffi- 
ciency of the bail, and plaintiff cannot subsequently 
proceed against the sheriff on the ground of insuffi- 
ciency of the bail.?¢ 


[§ 469] d. Extent of Liability. A sheriff who is 


4. Gallarati v. Orser, supra. 


5. Gallarati v. Orser, 27 N. Y. 324 
[rev 17 N. Y. Super. 94]. 


[a] Judgment in replevin for dam- 
ages only.—Where, on the arrest of a 
defendant in replevin, an undertaking 
was given for the delivery of the prop- 
erty if adjudged and for the payment 
of such sum as for any cause might 
be recovered against such defendant, 
but the judgment in the replevin ac- 
tion was for damages only and not for 
the delivery of the property, the sher- 
iff could not be held liable for failure 
of sureties on bail bond to justify. 
Gallarati v. Orser, 27 N. Y. 324 [rev 
17 N. Y. Super. 94]. 


6. See statutory provisions. 


7 Neal v. Gaines, 1 Stew. (Ala.) 
158; Watt v. Johnston, 48 N. C. 124. 


8. Neal v. Gaines, 1 Stew. (Ala.) 
158; Rowand v. Gridley, 2 Miss. 210; 
Worth v. Winbourne, 52 N. C. 431; 
Watt v. Johnston, 48 N. C. 124. 

9. Dougherty v. Morrison, 1 Ky. 
Dec. ie Worth v. Winbourne, 52 N. 
C. 431 

10. Worth v. Winbourne, supra. 

[a] After the trial and judgment 
in the principal suit it is too late to 
give notice and have such adjudica- 
tion. Worth v. Winbourne, 52 N. C. 
431, 


11. Adams v. Jones, 60 N. C. 198; 
Gray v. Hoover, 15 N. C. 475; Govern- 
Ofiveesones, 9 N.. C2359); McKee v. 
Love, 2 Overt. (Tenn.) 243. 


12. Adams v. Jones, 60 N. C. 198. 


13. Relief from liability for de- 
faults in taking bond or security gen- 
erally see infra §§ 456-462. 


14. See supra § 466. 
15. Lewis v. Stevens, 93 N. Y. 97, 
[57 C. J.—42] 


4 NYCivProc 224, 2 McCartyCivProc 
450, 65 HowPr 525; Douglas v. Hab- 
erstro, 88 N. Y. 611, 2 NYCivProc 190; 
Brady v. Brundage, 59 N. Y. 310 [aff 
2 Thomps. & C. 621]; Benses v. Lynch, 
44, N. Y. 162 [aff 25 N. Y. Super. 448]; 
Metcalf v. Stryker, 31 N. Y. 255 [aff 
31 Barb. 62]; Seaver v. Genner, 10 
AbbPr (N. Y.) 256; Watt v. Reilly, 62 
HowPr (N. Y.) 350; Gregory v. Will- 
ett, 17 HowPr (N. Y.) 439; Huggins 
v. Fonville, 14 N. C. 392; McKee v. 
Love, 2 Overt. (Tenn.) 243. 


[a] Sheriff may escape liability by 
the giving and justification of bail at 
any time before process is issued 
against the debtor, but not afterward. 
Buckman vy. Carnley, 9 HowPr (N. Y.) 
180. 


[b] Circumstances not relieving 
sheriff.—Where a sheriff was bail for 
two defendants, and after judgment 
a capias ad satisfaciendum was issued 
and executed on one, who gave se- 
curity for his appearance at court, but 
the other defendant could not be 
found, and before the day when de- 
fendant who was arrested was bound 
to appear, he and plaintiff entered in- 
to an agreement that he would secure 
plaintiff in some other debts he owed 
him, and, in consideration thereof, 
plaintiff would release him from the 
capias ad satisfaciendum, and would 
not at court oppose his discharge un- 
der the insolvent debtor’s law, this 
did not discharge the sheriff from his 
liability as bail for the other defend- 


ant. Ferrall v. Brickell, 27 N: C. 67. 
16.. Sims) v. Tarrant, 11 S. C. L. 
123. 
17. See Bail § 136. 
18. See supra § 466. 


19. Brady v. Brundage, 59 N. Y. 
810 [aff 2 Thomps. & C. 621]; Doug- 
las vy. Haberstro, 21 Hun (N. Y.) 320, 


59 HowPr 194; Seaver v. Genner, 10 
AbbPr (N. Y.) 256; Douglass v. War- 
ren, 19 Hun €N. Y.) 1, 58 HowPr 264; 
McGregory Vv. Willett, 17 HowPr (N. 
ae 439; Sartos v. Marceques, 9 How 

(N. Y.) 188; Buckman v. Carnley, 
of HowPr (N. Y.) 180; Brayton v. 
Smith, 6 Paige (N. Y.) 489; Hugeins 
v. Fonville, 14 N. C. 392. ‘See Doug- 
lass v. Warren, 19> hun” CNY VYs) 
(sheriff can only exonerate himself by 
rearresting defendant and holding 
him in actual custody). 


20. Bensel vy. Lynch, 44 N. 
[afi 25 N. Y. Super: 44893 
Hussey, 48 N. C. 149. 


[a] Excessive judgment.—A sher- 
iff who has become special bail by rea- 
son of failing to take a bail bond from 
defendant in the original action, can- 
not, upon a scire facias to subject him 
as pail, avail himself in defense of 
the fact that the judgment in the orig- 
inal suit exceeded the sum demanded 


Y. 162 
Savage v. 


in the writ. Savage v. Hussey, 48 
N.C. 149) 
21. Bensel v. Lynch, 44 N. Y. 162 


[aff 25 N. Y. Super. 448]. 


22. Douglas v. Haberstro, 25 Hun 
eik [rev on other grounds 88 N. Ws 


23. Metcalf v. Stryker, 31 N. Y. 
255 [aff 31 Barb. 62, 10 AbbPr 12]; 
Buczynski v. Anderson, 174 App. Div. 
790, 161 NYS 697. 


paielalniee of damages see infra § 


24 See infra § 516. 
25. Douglas v. Haberstro, 2 NYCiv 
Proc 186. 


Effect of directions of party or at- 
torney generally see supra §§ 189-192. 


26. Peo. v. Stevens, 9 Johns. (N. 
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proceeded against as bail cannot show the insolven- 
ey of the debtor in mitigation of damages,?" but 
a contrary rule obtains where the sheriff, is sued for 
the debtor’s escape, and not as bail.?® 
limiting the damages recoverable from a sheriff for 
escape of a prisoner arrested on mesne process, to 
the amount of damage sustained by the aggrieved 
party, has been held not to limit the liability of a 


sheriff as bail for such escape.?® 


[§ 470] J. Liabilities Arising out of Duty To Re- 


Y.) 72; Kerr v. McEwan, 27 U. C. Q. 
BreCOne.) 140: 


27. Bensel v. Lynch, 44 N. Y. 162 
faff 25 N. Y. Super. 448]; Metcalf v. 
Stryker, 31 °N. Y.' 256 [aff 31,.Barb. 
62]; Buezynski v. Anderson, 174 App. 
Div. 790, 161 NYS 697; Winborne v. 
Mitchell, 111 N. C. 18, 15 SE 882. 


28. See infra § 521. 


29. Buczynski v. Anderson, 
App. Div. 790, 161 NYS 697. 


30. Ihiability for acts of deputy see 
supra § 195. 


Return of process generally see 
Process §§ 257-302. 


31. Ala.—Governor v. Baker, 14 
Ala. 652; Reid v. Dunklin, 5 Ala. 205; 
McRae v. Colclough, 2 Ala. 74; Mc- 
Whorter v. Marrs, Minor 376; Ander- 
son v. Cunningham, Minor 48. 


Ark.—Smith v. Drake, 174 Ark. 715, 
297 SW 817, 818 [quot Cyc]; Bickham 
vy. Kosminsky, 74 Ark. 413, 86 SW 
292; Wilson v. Young, 58 Ark. 593, 25 
SW 870; Atkinson v. Heer, 44 Ark. 
174; Herr v. Atkinson, 40 Ark. 377. 


Cal.—Alexander v. Wilson, 144 Cal. 
5, 77 P 706; Boyd v. Desmond, 79 Cal. 
250, 21 P 755; Hoag v. Warden, 37 Cal. 
§22. 

Conn.—Williams v. Ives, 25 Conn. 
568; Clark v. Smith, 9 Conn. 379, 10 
Conn. 1, 25 AmD 47; White v. Wil- 
cox, 1 Conn. 347. 


Del.— Wright v. Cannon, 3 Del. 487. 


Tll.—Calhoun County Ct. v. Buck, 
27 Ill. 440; Peo. v. Johnson, 4 Ill. A. 
346. 


Ind.—Phillips v. Vickers, 5 Blackf. 
281. 


Iowa.—Musser v. Maynard, 55 Iowa 
197, 6 NW 55, 7 NW 500. 


Ky.— Judy v. Howard, 2 Metc. 44; 
Cynthiana Deposit Bank v. Glenn, 1 
Metc. 585; Williams v. Hall, 2 Dana 
97; Keith v. Com., 5 J. J. Marsh. 359; 
Com. v. Bradley, 4 J. J. Marsh. 209; 
Kennedy v. Coleman, 2 Litt. 6; John- 
ston v. Governor, 2 Bibb 186, 4 AmD 
694. 


ha.—Hill v. Labarre, 12 La. Ann. 
419; La Selle v. Whitfield, 12 La. Ann. 
81; Magee v. Robins, 2 La. Ann. 411; 
Gasquet v. Robins, 2 La. Ann. 407. 


Me.—Ware v. Fowler, 24 Me. 183; 
Varrill v. Heald, 2 Me. 91. 


Md.—-Baldwin v. Wright, 3 Gill 241. 


Mass.—Gallup v. Robinson, 11 Gray 
20; Lawrence v. Rice, 12 Metc. 535; 
Goodnow v. Willard, 5 Metc. 517; Laf- 
lin v. Willard, 16 Pick. 64, 26 AmD 
629. 

Miss.—Skinner v. Wilson, 61 Miss. 
90; Cox v. Ross, 56 Miss. 481; Helm 
vy. Gridley, 1 Miss. 511. 


Mo.—State v. Jenkins, 170 Mo. 16, 
70 SW 152; Bennett v. Vinyard, 34 
Mo. 216. 

WNebr.—Crooker v. Melick, 18 Nebr. 
227, 24 NW 689. 


N. H.—Grafton Bank y. White, 17 
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A statute 


[§§ 469-470 


turn Process?°—1. Failure to Make, or Delay in 
Making, Return—a. In General. 
or writ is placed in the hands of a sheriff or con- 
stable for service or execution, he is liable if he 
fails to return the same*! within the time which is 
allowed by law for the making of his return there- 
on,®2 and the fact that a return is made after the 
expiration of such time does not relieve him of la- 


Where a process — 


bility for his default;** but in order to enforce such 


N. H. 389; Webster v. Quimby, 8 N. 
H. 382; Runlett v. Bell, 5 N. H. 433. 


ING Ye WV chileavan Conmony Go wNn me 
258 [aff 40 N. Y. Super. 24]; Swezey 
Vv. Lott, 21 Ni Ys 48478 Am D? 160); 
Ledyard v. Jones, 7 N. Y. 550 [aff 6 
N. Y. Super. 67]; Dolson v. Saxton, 
11 Hun 565; Bechstein v. Sammis, 10 
Hun 585; Peck v. Hurlburt, 46 Barb. 
559; Bowman v. Cornell, 39 Barb. 69; 
Humphrey v. Harthorn, 24 Barb. 278; 
Carpenter v. Doody, 1 Hilt. 465; Smith 
v. Geraty, 61 Misc. 101, 112 NYS 1100; 
Clark v. Carnley, 3 CodeRep 136; Ste- 
vens v. Rowe, 3 Den. 327; Pardee v. 
Robertson, 6 Hill 550. 


N. C.—Graham v. Sturgill, 123 N. C. 
384, 31 SE 705; Hamlin v. March, 31 
IN, Ce So. 


Or.—Gerdes v. Sears, 13 Or. 358, 10 
P 631. 


Pa.—Bachman v. Fenstermacher, 
112 Pa. 331, 4 A 546; Stone v. Mahon, 
ANCL PI LGio. 


Ss. C.—Graham v. Durant, 20 8S. C. 
moun. 


S. D.—Malchoff v. Knewel, 51 S. D. 
520, 215 NW 689. 


Tenn.—Porter v. Burton, 10 Heisk. 
415; Smith v. Van Bebber, 1 Swan 
11050) Planters’ Bank sys "Porter, £0 
Humphr. 316; Webb v. Armstrong, 5 
Humphr. 379. 


Tex.—Griswold v. Chandler, 22 Tex. 
637; Smith v. Tooke, 20 Tex. 750; 
Smith v. Perry, 18 Tex. 510, 70 AmD 
295; Hale v. Bickett, 34 Tex. Civ. A. 
369, 78 SW 581. 


Vt.—Newbury Bank y. Baldwin, 31 
Vt. 211; Barnard v.. Henry,25 Vt: 289; 
Ives v. Strong, 19 Vt. 546; Kidder v. 
Barker, 18 Vt. 454; Hall v. Brooks, 8 
Vt. 485, 30 AmD 485; Hamilton v. 
Marsh, 2 Tyler 403; Woolcott v. Gray, 
Brayt. 91. 


Eng.—In re Heiron, 12 Ch. D. 795. 


[a] Capias ad satisfaciendum is as 
much an execution as a fieri facias or 
any other writ of execution, and the 
sheriff is liable for failure to return 
such a writ. McWhorter y. Marrs, 
Minor (Ala.) 376; Phillips v. Vickers, 
5 Blackf. (Ind.) 281. 


[b] Ordinary fieri facias under the 
civil code is a “writ of execution” for 
failure to return which the sheriff is 
liable. Cynthiana Deposit Bank y. 
Glenn, 1 Mete. (Ky.) 585. 


[ec] Sheriff liable for failure to re- 
turn venditioni exponas.—Johnston v. 
Gooner ace, 2 Bibb (Ky.) 186, 4 AmD 


[d] Breach of covenant.—A neg- 
lect by an officer to return an execu- 
tion, under which he has sold an equi- 
ty of redemption, constitutes a breach 
of his covenant in the deed of sale 
that he has obeyed all the requisitions 
of the law in the proceeding. Wade 
v. Merwin, 11 Pick. (Mass.) 280. 


Amercement of officer for failure to 
return see infra § 733. 


Summary remedies against officer 
for failure to return see infra § 701. 


liability, it must be shown that the writ was ac- 


32. Ala.—Neale v. Caldwell, 3 Stew. 
134. 


Ark.—Smith v. Drake, 174 Ark. 715, 
297 SW 817, 818 [quot Cyc]; Wilson 
v.. Young,, 58 Ark: 593;-25_ SW. 8008 
Atkinson v. Heer, 44 Ark. 174. 


11l.—Calhoun County Ct. v. Buck, 27 
Tll. 440. 


pid une v. Vickers, 5 Blackf, 


Ky.—Cynthiana Deposit Bank v. 
Glenn, 1 Metc. 585; Bruce v. Dyall, 5 
T. B. Mon. 125; Com. v. Begley, 66 
SW 754, 23 KyL 1985; Jennings v. 
Jennings, 1 Ky. Op. 611 (dictum). 


La.—Laforet v. Webster, 23 La. 


Ann, 253; Taylor v. Hancock, 19 La. 
oa 466; Webb v. Kemp, 2 La. Ann, 
70. 


LE pogo ip oe v. Brown, 5 Pick. 


Mo.—Milburn y. State, 11 Mo. 188, 
47 AmD 148. 


N. Y.—Brookfield v. Remsen, 1 Abb. 
Dec. 210; McGuire v. Bausher, 52 App. 
Div. 276, 65 NYS 382; Gagen v. Tay- 
ier 231 App. Div. 830 mem, 246 NYS 


S. D.—Malchoff v. Knewel, 51 8. D. 
520, 215 NW 689. 


Tenn.—Cowan vy. 
424, 32 SW 388. 


[a]. Rule applied.mWhere the re- 
turn-day of an execution levied on 
land falls within the time allowed by 
law for recording the execution, if the 
officer does not either cause it to be 
duly recorded, or return it into the 
clerk’s office on or before the return- 
day, or deliver it to the creditor in 
season to be put upon record, he will 
be liable to the creditor for the value 
of the land lost by his neglect. Me- 
Gregor v. Brown, 5 Pick. (Mass.) 170. 


[b] An officer who neglects to re- 
turn a fee bill within ninety days 
from the date thereof becomes liable 
bo pay the same. Peo. v. Roper, 5 Ill. 


[c] Evidence sufficient to show 
that return was made at proper time. 
rye v. Young, 147 Ala. 660, 41 S 


Sloan, 95 Tenn. 


[ad] In Pennsylvania (1) an officer 
has been held liable for failure to re- 
turn a writ within the prescribed time. 
Amey v. Kennedy, 1 Ashm. 160; Mc- 
Clain v. Smith, 7 LegInt 1838. (2) On 
the other hand, it has been held that 
such failure is not such negligence 
as of itself makes the sheriff liable 
to an action, although, it was said, 
it would be better, regularly, to make 
return of all such writs. Com. v. 
Magee, 8 Pa. 240, 44 AmD 509. 


Premature return see infra § 491. 


Time for return of process general- 
ly see Process §§ 261-263. 


33. Smith v. Drake, 174 Ark. 715, 
297 SW 817, 818 [quot Cye]; Brook- 
field v. Remsen, 1 Abb. Dec. (N. Y.) 
210, 4 Transcr. A. 278; Peo. v. Wheel- 
er, 7 Paige (N. Y.) 433; Hyatte v. Al- 
lison, 48 N. C. 533. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


_ tually placed in his hands for execution,** and that 
he actually failed to return it on the return-day.*® 
It is not, however, necessary that the officer should 
have been ruled to return the writ,** or that he was 
bound, under the instructions given him by plaintiff, 
to serve it.37 


Liability as trespasser ab initio. It has been held 
that an officer who seizes property under a writ, but 
fails to make return as required by law, becomes a 
trespasser ab initio.?§ 


[§ 471] b. Necessity of Injury to Party Com- 
plaining. There is authority for the view that a 
sheriff cannot be held liable,?® even for nominal dam- 
ages,*° for failure to return process at the proper 
time, unless the complaining party was injured by 
such default; but it has also been held that an exe- 
eution ereditor may recover nominal damages 
against a sheriff for neglect to return an unsatis- 
fied execution, although he may have sustained no 
damages in consequence thereof.*! 


[§ 472] ¢. Necessity for Demand. Since an offi- 
cer who fails to make return becomes a trespasser 
ab initio,*? he is hable for conversion of the prop- 
erty seized, without any demand by the owner for 
its return.*® 


[§ 473] d. Relief from Liability—(1) Right To 


Excuse Default Generally. As a general rule the 
liability of a sheriff or constable for failure to re- 
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turn a writ within the proper time is not absolute, 
but he may be relieved: of liability upon a showing 
of circumstances which excuse his default.*# 


[§ 474] (2) Particular Matters Affecting Liabil- 
ity*°—(a) Validity of Process or Judgment. Where 
an execution is issued from competent authority and 
duly authenticated, an officer cannot escape liability 
for failure to return the same by setting up that the 
writ is irregular,*® or founded upon an erroneous 
or voidable judgment.** On the other hand, an of- 
ficer has been held excused from liability for fail- 


“ure to return a writ which is unauthorized,*® or 


which, although regular on its face, is issued upon a 
void judgment ;*® or is not founded upon any judg- 
ment.°® So it has been held that the officer is not 
liable for failure to return an execution on or before 
the return-day, where the writ purports to have 
been issued: for an amount greater than the actual 
judgment.°* 


[§ 475] (b) Uncollectability of Debt. A sheriff 
may avoid liability for failure to return an execution 
by showing that the money for which the writ issued 
could not have been collected by the use of prop- 
er official diligence,®? unless the statute makes him 
absolutely liable for the debt upon failure to return 
the writ.°% 


[§ 476] (c) Insolvency®* of Defendant. A mere 
showing that the execution defendant was insolvent 


34. Destrehan v. Garcia, 2 Rob.{ Ann. 744; Lay v. Boyce, 3 La. Ann. | 424, 32 SW 388; Perdue v. Dodd,*1 
(La.) 291 (statement in the judgment | 622]; Webb v. Kemp, 2 La. Ann. 370.| Lea 710; Cannon.v. Wood, 2 Sneed 
that a writ was issued was not suffi- Ae 


cient). 
35. Destrehan v. Garcia, supra. 
36. Burk v. Campbell, 15 Johns. 
ON, YY.) 456. 


37. Webster v. 
382. 

28. Williams v. Ives, 25 Conn. 568; 
Wiggin v. Atkins, 136 Mass. 292; Mal- 
choff v. Knewel, 51 S. D. 520, 215 NW 


Quimby, 8 N. H. 


689; Mitchell v. Pierce, 86 Vt. 514, 
86 A 748; Moore v. Duke, 84 Vt. 401, 
80 A 194. 


39. Musser v. Maynard, 55 Iowa 
197, 6 NW 55, 7 NW 500. 


40. State v. Case, 77 Mo. 
Stevenson vy. Judy, 49 Mo. 227. 


41. Goodnow v. Willard, 5 Metc. 
(Mass.) 517; Laflin v. Willard, 16 
Pick. (Mass.) 64, 26 AmD 629; Web- 
ster v. Quimby, 8 N. H. 382; Carroll 
v. Webb, (Tex. Civ, A.) 4 SW (2d) 
318. 


Nominal damages generally see in- 
fra § 490. 


247; 


42. See supra § 470. 

43. Malchoff v. Knewel, 51 S. D. 
520, 215 NW 689. 

44. Ala.—Shute v. McRae, 9 Ala. 
931; Godbold v. Planters’, etc., Bank, 
4 Ala. 516; Starnes v. Pierce, 2 Port. 
227. 


Ark.—Bickham v. Kosminsky, 74 
Ark. 413, 86 SW 292. 


Del.— Rash v. Parris, 4 Del. 81. 
Ill_—Peo. v. Whitehead, 90 Ill. A. 
614. 


Ky.—Bassett v. Bowmar, 3 B. Mon. 
325; Thompson v. Ross, 1 J. J. Marsh. 
600; 
Wilson v. Huston, 4 Bibb 332. 


La.—James v. Thompson, 12 La. 
*Ann.-.174 [foll Miller v. Roy, 10 La. 


Waring v. Thomas, 1 Litt. 253; 


Nebr.—Crooker v, Melick, 18 Nebr. 
227, 24 NW 689. 


N. Y.—Homan v. 
659. 


epee, v. Clark, 6 Watts & S. 


Tex.—Smith v. Perry, 18 Tex. 510, 
70 AmD 295. 


“Tf the failure to return an execu- 
tion be occasioned by such casualties, 
or inadvertences, or mistakes, or 
omissions, as men of ordinary pru- 
dence are subject to, and there has 
been no improper motive in the case,” 
the sheriff is not liable. Bassett v. 
Bowmar, 3 B. Mon. (Ky.) 325, 328. 


45. Direction of attorney see supra 
§§ 189-192. 


Nonpayment of fees see supra § 
23. 


Liswell, 6 Cow. 


46. Ala.—Shute v. McRae, 9 Ala. 
931; Samples v. Walker, 9 Ala. 726; 
McRae v. Colclough, 2 Ala. 74; Bondu- 


rant v. Woods, 1 Ala. 543; Anderson 
vy. Cunningham, Minor 48. 
Ark.—Jones v. Goodbar, 60 Ark. 


182, 29 SW 462; Hawkins v. Tyler, 56 
Ark. 45, 19 SW 105, 35 AmSR 82. 


Ky.—Wilson v. Huston, Bibb 332. 


Tenn.—Cowan v. Sloan, 95 Tenn. 
424, 32 SW 388; Webb v. Armstrong, 
5 Humphr. 379. 

Tex.—Griswold v. Chandler, 22 Tex. 
637. 

47. Ala.—Godbold vy. Planters’, etce., 
Bank, 4 Ala. 516; Anderson v. Cun- 
ningham, Minor 48. 


Ark.—Norris v. State, 22 Ark. 524. 


Miss.—Green vy. Taylor, 111 Miss. 
232), (oN oo. 


N. Y.—Forsyth v. Campbell, 15 Hun 
235. 


Tenn.—Cowan v. Sloan, 95 Tenn. 


bon Tee eee v. Chandler, 22 Tex. 


[a] Rule applied.—It is no excuse 
to a sheriff for failing to return an 
execution issued on a judgment on a 
forfeited delivery bond that the sure- 
ty in the delivery bond was a married 
woman. Norris v. State, 22 Ark. 524. 


48. Josuez v. Conner, 7 Daly (N. 
Y.) 448. 


49. Godbold_ vy. 
Bank, 4 Ala. 516; 
90. DEAL 614 = 
DSCREN ONS Mo) 
24 NYS 817. 


50. Shute v. McRae, 9 Ala. 931; 
aya hale v. Planters’, etc., Bank, 4 Ala. 


51. Fisher vy. Franklin, 
2S eligi 3 aoe 


52. Miller v. Roy, 10 La. Ann. 744; 
Lay v. Boyce, 3 La. Ann. 622; Hell- 
man vy. Spielman, 19 Nebr. 152, 27 NW 
131; Crooker v. Melick, 18 Nebr. 227, 
24 NW 689; Griswold v. Chandler, 22 


Planters’,  ete., 
Peo. v. Whitehead, 
Forsyth v. Campbell, 
235; Knapp v. Sweet, 


38 Kan. 


ree 637; Hamilton v. Ward, 4 Tex. 
[a] Actual notice to plaintiff.— 


The fact ‘that the sheriff notified 
plaintiff of his inability to find any 
property, and of defendant’s refusal 
to give up any when demanded, is suf- 
ficient to relieve the sheriff from lia- 
bility for failure to return the writ, 
as plaintiff is thereby as fully notified 
of the officer’s inability to execute the 
writ as he would have been by a re- 
turn to that effect made on the writ 
within the legal delay. Lay v. Boyce, 
3 La. Ann. 622. 


yr emis lat pee of damages see infra § 


53. See infra § 742. 


54 Generally see Insolvency 32 C. 
J. p 796. 
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does not absolve the sheriff from liability®® at least 
for nominal damages,°® for failure to return the exe- 
cution, as this does not necessarily establish that the 
debt was not collectable,°’ especially where there is 
other evidence tending to show that defendant owned 
property subject to execution and within the sheriff’s 
jurisdiction.®® But the insolvency of the debtor 
may be shown in mitigation of damages.°® 


[§ 477] (d) Payment to Plaintiff of Amount Due. 
While it has been held that where plaintiff has re- 
ceived payment of the amount due him, he cannot 
hold the sheriff hable in damages for a failure to re- 
turn or delay in returning the writ,°° or at most can 
recover only nominal damages for the default,°+ 
there is also authority for the view that the failure 
to return an execution within the time prescribed 
by law fixes the liability of the officer, which cannot 
be discharged by a subsequent tender ‘of the amount 
due.®? 


[§ 478] (e) Unsuccessful Effort To Make Return. 
A sheriff may exeuse his default in the return of a 
writ issued from another county, by showing that 
the execution with his return therein, had in due time 
been enclosed and directed to the execution plaintiff, 
and sent by mail or some other safe conveyance, to 
the proper county.®? So, where a sheriff acted in 
good faith in attempting to return an execution em- 
anating from another county, and actually included 
it in a letter for the purpose of returning it, and put 
it in the post-office addressed to the proper place, he 
was heid not liable, although there was a mistake 
in the name of the person to whom it was ad- 
dressed.** But a sheriff is not excused from liability 
for failure to return an execution by the fact that 
he had indorsed a return on the writ and had gone 
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to the clerk’s office to file the same, but did not do 
so because of the absence of the clerk, where it does 
not appear that the filing could not have been made 
at another time.*® 


[§ 479] (f) Offer To Deliver Writ to Proper 
Officer. A sheriff or constable may be protected from 
liability as for failure to return a writ by the fact 
that he has offered to deliver the same to the proper 
officer before the return-day.°* But where the law 
requires a writ to be returned to the court and not 
to the clerk, it is not a sufficient excuse to an officer 
for neglecting to return a process to the proper term 
of the court that he had tendered it to the clerk, who 
had refused to receive it, or that the elerk had died 
during the term.®* 


[§ 480] (g) Indorsement of Return on Writ. The 
mere indorsement of a return on an execution does 
not avoid the liability of the sheriff for a failure to 
make an actual return to the clerk of the execution 
itself within the time required by law.*® On the oth- 
er hand it has been held that a manual delivery of 
execution to a justice, with the money collected, re- 
lieves an officer from liability, although he did not 
indorse his return on the writ.®® 


[§ 481] (h) Renewal of Writ. A sheriff is not 
liable for failure to return an execution where plain- 
tiff has obtained, directed, or consented to a renewal 
of the writ;*® but the renewal of an execution at 
the instance of an officer, without the consent of 
plaintiff, will not relieve such offieer from liability 
for the damages sustained by plaintiff because of his 
failure to make return of the execution within the 
time named in the writ as provided by statute.71 


[§ 482] (i) Issuance of Second Writ. The issuing 


55. Ala.—Noble v. Whetstone, 45 60. Powell Vv. Massey-Herndon {a] Rule applied.—Where a con- 
Ala. 361 (bankruptcy); Harris v.| Shoe Co., 69 Ark. 79, 62 SW 66; Evans] stable was given an execution which 
Bradford, 4 Ata. 214. v. Boggs, 2 Watts & S. (Pa.) 229;| should, by law, have been returned on 

Poa eincon -v. Heer, 44 Ark. Bellows v. Allen, 23 Vt. 169. the 14th of February, and on the 12th 


174; Herr v. Atkinson, 40 Ark. 377. 


Ky.—Basset v. Bowman, 3 B. Mon. 
325; Com. v. Hudson, 2 Ky. Op. 27. 


La.—Holmes v. Dunn, 13 La. Ann. 
153; Brand v. Wilkinson, 11 La. Ann. 
273; Magee v. Robins, 2 La. Ann. 411. 


Mass.—Gallup v. Robinson, 11 Gray 
20. 


Pa.—McClain v. Smith, 4 PaLJ 452. 
Tenn.—Cowan v. Sloan, 95 Tenn. 


424, 32 SW 388; Chaffin v. Stuart, 1 
Baxt. 296; Porter v. Burton, 10 Heisk. 
415; Fowler v. McDaniel, 6 Heisk. 
529; Webb v. Armstrong, 5 Humphr. 
Oo: 


Tex.—Griswold v. Chandler, 22 Tex. 
637; Hale v. Bickett, 34 Tex. Civ. A. 
369, 78 SW 581. 


56. Gallup vy. Robinson, 
(Mass.) 20. 


Nominal damages generally see in- 
fra § 490. 


57. Griswold v. Chandler, 22 Tex. 
637, 640 (“A debtor may be hopeless- 
ly insolvent, and yet a diligent judg- 
ment creditor may make his money 
upon execution, if officers of the law 
do their duty’’). 


Uncollectability of debt see supra § 
475. 


58. Hale v. Bickett, 
369, 78 SW 531. 


59. See infra § 490. 


11 Gray 


34 Tex, Civ. A, 


[a] Rule applied.—(1) Where sub- 
sequent to the return of an execution, 
an amount was paid to plaintiff's at- 
torney sufficient to discharge the 
judgment on which the execution was 
issued, plaintiff could not maintain an 
action against the sheriff for failure 
to return the execution within the 
prescribed time, Since the acceptance 
of payment of the judgment consti- 
tuted a waiver of any claim against 
the sheriff. Powell v. Massey-Hern- 
don Shoe Co., 69 Ark. 79, 62 SW 66. 
(2) A constable is not liable for not 
returning an execution where the 
judgment was paid before the execu- 
tion issued. Evans v. Boggs, 2 Watts 
& S. (Pa.) 229. (3) A payment of the 
amount of the execution by the sure- 
ties of the debtor and an assignment 
of the execution to them extinguishes 
the right of action against the sheriff, 
which cannot be revived by a reas- 
signment of the judgment and execu- 
tion to the creditor. Bellows y. Al- 
len, 23 Vt. 169. 


61. See infra § 490. 


62. Chaffin v. Crutcher, 
(Tenn.) 360. 


63. Wilson v. Huston, 4 Bibb (Ky.) 


332. 


64. Thompson vy, 
Marsh. (Ky.) 600. 


65. Atkinson v. Heer, 44 Ark. 174. 


66. Loveless v. State, 64 Ark. 205, 
Al SW 418. 


2 Sneed 


VOSS elie Olea ric 


of February, the constable having the 
execution with him, ready to be re- 
turned, met the justice who issued 
it, and told him he was ready to re- 
turn it, and the justice told the con- 
stable that he was going away, and 
that he should leave it with a certain 
person at his store, which direction 
the constable obeyed, but the execu- 
tion was not filed by the justice until 
his return on February 16, the consta- 
ble is relieved from liability. Love- 
less v. State, 64 Ark. 205, 41 SW 418. 


67. Hamlin v. March, 31 N. C. 35. 


68. Smith v. Drake, 174 Ark. 715, 
297 SW 817.. Wilson y. Young, 58 
Ark. 593, 25 SW 870; Atkinson v. 
Heer, 44 ‘Ark. 174. 


“The authorities seem to be prac- 
tically unanimous that a return 
means indorsing what the officer has 
done on the writ and then filing it 
with the clerk who issued it.” Smith 
sagenake, 174 Ark. 715, 297 SW 8s17, 


69. Hunt v. alae 6 NYS 568, 16 
NYCivProe 362 


70. Homan y. Liswell, 6 Cow. (N. 
Y.) 659, 660 (where it was said: 
“After it was renewed, no return 


could be made upon it, as an original 
execution; and after the plaintiff has 
assented to ane act, which rendered a 
return impossible, he cannot have an 


action for not making such return”). 


71. McGuire v. Bausher, 


52 App. 
Div. 276, 65 NYS 382. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


’ §§ 482-488] 


of a second execution after a sheriff has failed to re- 
turn the first within the time prescribed does not 
release him from liability for his default,7* especial- 
ly where the alias writ was issued at the request of 
the sheriff and for his benefit,*® although it has 
been held that in such ease the officer is entitled to 
credit for the amount made on the subsequent execu- 
tion in reduction of his lability.74 On the other 
hand it has been held that plaintiff in a writ, by pro- 
curing an alias writ, waives his right to proceed 
against the sheriff for failure to return the previous 
writ in due time.*® 


[§ 483] (j) Attachment’® or Replevin™’ against 
Plaintiff in Execution. A sheriff is not excused for 
failure to return an execution because prior to the 
return-day he received a warrant of attachment 
against plaintiff, a copy of which he served on the 
judgment debtor, and received a certificate acknowl- 
edging indebtedness to plaintiff in the amount of the 
judgment.*® Neither will the fact that the debt has 
been replevied relieve the sheriff of hability for fail- 
ure to return an execution.’® 


[§ 484] (k) Appeal or Writ of Error. The tak- 
ing of an appeal or the suing out of a writ of error 
does not excuse a sheriff for failure to return an 
execution unless a stay of execution has been ob- 
tained,®° and the undertaking for the stay is in prop- 
er form.§! 


[§ 485] (1) Injunction or Restraining Order.®? 
While an injunction against the collection of a debt 
has been held not to-excuse the failure of a sheriff 
to return an execution issued therefor,®* it has also 
been asserted that, where a sheriff is restrained by 
an order of the United States court, made in a pend- 
ing bankruptcy proceeding, from proceeding under 
an execution, the time for the return is thereby ex- 
tended for as many days as the restraining order is 
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in force, and no action can be maintained against 
him for failure to return the execution before the 
expiration of the extended time.®* 


[§ 486] (m) Waiver or Ratification of Default. 
A waiver or ratification of the sheriff’s default in 
returning process relieves him from liability.’® 
Where an execution plaintiff treats the execution as 
being properly in the officer’s hands after the return- 
day, he waives his right of action against the officer 
for failure to return the writ.*® 


[§ 487] (un) Termination of Incumbency. A sher- 
iff who goes out of office before the return-day of 
a writ. cannot be held liable for failure to return the 
same unless he commenced to execute it while in 
office;87 and under a statute providing that, if an 
officer to whom an execution has been delivered goes 
out of office before the writ has been executed, his 
successor shall proceed therein, a constable who, 
on going out of office, delivers an unexpired execu- 
tion to his successor, is not able for failure to make 
a return.®® 


[§ 488] (0) Miscellaneous Matters. It has been 
held that a sheriff or constable cannot escape liability 
for default in the return of process on the ground 
that he had more official business than he and his 
deputies could perform;*®® that he was deprived of 
the services of his clerk because of illness;?° that 
the delay was due to a mistake as to the time for 
making return;®! that plaintiff agreed that the sale 
of the property levied on be postponed;°? that the 
officer was defendant in the process received by him 
for execution;°? that he was plaintiff’s agent for 
the collection of the debt on which the execution was 
issued;°* that the property was already held under 
execution by another officer, who made no chaim 
thereto;°° or that the writ was received only a short 
time before the return-day.°* So mere indulgence, 


72.) Bruce v. Dyall, 5\ if. B. Mon. 81. Clark v. Carnley, 3 CodeRep |] service could have been easily per- 
(Ky.) tae Fcuneny, v. gore ONE YA )LS6;, formed by another). 
Litt. (Ky.) 6; Evans v. Boggs, a] Undertaking invalid.—A sher-| 91. Bell v. Wycoff, 131 N 
Watts & S. (Ra.) 229; pata be v. Com., is Oho refuses to Tiecahe an execution | 42 SE 608; Conan v. Sloan, 95 Penn. 
2 Watts & S. ae ow 3838 Ch vig on mere notice to him from defend- | 424, 32 SW 388. 
Sloan, 95 Tenn. 424, 3 900; Ca. | ent of an appeal, will be liable where , - eanee 
fin v. Stuart, 1 Baxt. (Tenn.) 296; : ae as : [a] Rule applied.—(i) A sheriff is 
7 >| the undertaking on which the stay is int am aA \ 
Barnes v. White, 2 Swan (Tenn.) 442; | Gjaimed was invalid. Clark v. Carn-|"0t relieved from liability for fail- 
Doyle vy. Glenn, 4 Humphr. (Tenn.) ley, 3 CodeRep GONG very, 186, ure to return a Summons within the 
309: Kirkmans v. Rice, 4 Humphr. ? ras kee ; time required by reason of the facts 
(Tenn.) 267. . ae Generally see Injunctions 32 C.| that it was his SADT esslon that the 
n a els summons was returnable at a later 
[a] Sale of property levied on un- - z : Lue 
der a pluries venditioni exponas does 83. Kennedy v. Coleman, 2 Litt. Caer reat Bis a eee Owe 
not relieve the sheriff of liability LOY, leCksye))) 6s Ae "Bell . Wyoolt ii ep nna Oe 
failure to return Oa eck vpeuny 84. Ansonia Brass, etc., Co. v. Con-|SE 608. (2) It is no defense to a 
pep re v. Glenn, e1sk, enn. pers 11 Daly 326 [aff 6 NYCivProc proton for yA cients BU ox cens 
3 3): ion of a justice within ir 1a 
73. Doyle v. Glenn, 4 Humphr. 85. Hammons v. Pendleton, 96 Ark, | that the sheriff construed the oe ae 
(Tenn.) 309; Kirkmans v. Rice, 4 444 133 SW 177. ¥ ; ca be that thirty days and a calendar 
Humphr. (Tenn.) 267. y month are the same. Cowan v. Sloan, 


Wau Bruce iv; Dyall, 5. T. B: Mon. 
(Ky.) 125; Chaffin v. Stuart, 1 Baxt. 
(Tenn.) 296. 

Mitigation of damages generally see 
infra § 490. 

75. Miller v. Roy, 10 La. Ann. 744. 


76. Generally see Attachment 6 C. 
Deeps 

77. Generally see Replevin 54 C. J. 
p 404. 

78. Wehle v. Conner, 63 N. Y. 258 
[aff 40 N. Y. Super. 24]. 


79. Kennedy v. Coleman, 2 Litt, 
(Ky.) 6. 
80. Clark v. Carnley, 3 CodeRep 


CNOYs) 31365 
CNUY:) 224. 


Peo. v. Allen, 9 Wend. 


86. McKinley v. Tucker, 
ONE Ys) > 20/4. 


[a] Instructions by party to a 
deputy after the return-day, implying 
a consent that he may retain the exe- 
cution, make the deputy the party’s 
agent, and discharge the sheriff from 
an accrued cause of action for its 
nonreturn. Mckinley v. Tucker, 6 
Lans, (N. Y.) 214. 


87. Cowan v. Sloan, 95 Tenn. 424, 
32 SW 388 (dictum); State v. Parch- 
men, 3 Head (Tenn.) 609. 


88. Northern vy. State, 1 Ind. 113, 
Smith 71. 


89. McRae v. Colclough, 2 Ala. 74. 


90. Helm vy. Gridley, 1 Miss. 511 
(so holding on the ground that such 


6 Lans. 


95 Tenn. 424, 32 SW 388. 


92. Cowan vy. Sloan, 95 Tenn. 424, 
32 SW 388; Clingman vy. Barrett, 6 
Humphr. (Tenn.) 20. 


93. Cowan v. Sloan, 95 Tenn. 424, 
32 SW 388; Kinzer v. Helm, 7 Heisk. 
(Tenn.) 672. 


94 Cowan v. Sloan, 95 Tenn. 424, 
32 SW 388; Clingman y. Barrett, 6 
Humphr. (Tenn.) 20. 


95. Com. v. Lelar, 
336. 


96. Chaffin v. Stuart, 1 
(Tenn.) 296; Smith v. 
Sneed (Tenn.) 481. 


a] No matter how shortly before 
the return-day the writ is received, 


1 Phila. (Pa.) 


Baxt. 
Gilmore, 3 


‘ 
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without consideration, by an execution creditor to 
an officer who has collected the money affords him 
no excuse for failing to make the proper return of 
the execution.°7 But it has been held that a sheriff 
may excuse his default by showing that plaintiff in 
execution undertook to return the writ and that the 
officer delivered it to him for that purpose;°*® that 
the writ was mislaid and could not be found after 
careful search;®® that, by mistake, the writ was 
erroneously addressed ;! that the writ had been abol- 
ished by statute before the return-day;*? or that the 
writ was never regularly delivered to him.? 


Compromise of action.t The fact that plaintiff 
and defendant in attachment made a compromise 
by which a portion of the property was released from 
the attachment and the rest delivered to plaintiff is 
no excuse for not duly returning the attachment.® 


Failure of plaintiff to enforce personal judgment 
in foreclosure. In an action by a mortgagee against 
a sheriff who made a sale under a decree of foreclo- 
sure to recover damages for the sheriff’s failure to 


the officer is liable if he fails to re- 
turn it. Cowan v. Sloan, 95 Tenn. 424, 
32 SW 388. 


97. Judy v. Howard, 2 Metc. (Ky.) NYS 1100; 
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penter v. Doody, 1 Hilt. 465; 
v. Cash, 125 Misc. 257, 210 NYS 552; 
Smith v. Geraty, 
Van Praag 
NYS 590; Stevens v. Rowe, 3 Den. 327; 


61 Misc. 


[§§ 488-486 


return the order of sale, whereby plaintiff was pre-— 


vented from obtaining a deficiency judgment, the 
sheriff cannot escape liability because of the failure 


of plaintiff to enforce by execution a personal judg- — 


ment taken in the foreclosure suit.® 


[§ 489] e. Extent of Liability—(1) In General. 


An officer who fails to return an execution is prima 
facie liable for the whole amount thereof,’ without 
deduction for expenses;® but he may relieve himself 
of such liability by showing that the execution credi- 


tor was not injured by his default,® or not injured to 


the extent of the entire debt;1® and hence the gen- 
eral rule is that the liability of the officer is for the 
actual loss sustained by his neglect to make the re- 
turn,! except of course where a penalty for such 
default is imposed by statute.+? 


Where the officer’s | 


default was intentional, the jury may award, in ad- 


dition to the amount of the debt, the costs and in- 
cidental expenses incurred by plaintiff.15 In an ac- 


tion for failure to return a venditioni exponas, the 


value of the property levied on and which should 


Veltin |] Saxton, 11 Hun (N. Y.) 565; Carpen- 
ter’ v.’.Doody,..1. Hilt. (CN. W))5 4655 


Hamilton v. Ward, 4 Tex. 356. 
perk tee of damages see infra § 


112 
13 


alate 
v. Flack, 


44 : , Pardee v. Robertson, 6 Hill. 550. Tracie ae emnitkel ane 
: . , : A Tat _ n n.—Clark v. Smi onn. 
asee Vastbinder v. Spinks, 16 a s S$, C-—Graham vy. Durant, 19 S. C. 379,10 Conn. 1,25 AmD 41. , 
% 5 ; ‘ / Iowa.—Musser v. Maynard, 55 Iowa 
99. Shippen v. Curry, 8 Mete.| ex.—Smith v. P 18 Tex. 510, ~ 2 ; 
(Ky.) 184; Waring v. Thomas, 1 Litt. | 79 KD 295; Momnilton Vv. ‘Ward 4) ASCE Wake RE 08 
(Ky.) 253. Tex. 356; Hale v. Bickett, 34 Tex. Falemee e v. Bradley, 4 J. J. Marsh. 
1. Thompson v, Ross, 1 J. J.|Civ. A. 369, 78 SW 521. Ee : 
Marsh. (Ky.) 600. Vt.—Hall v. Brooks, 8 Vt. 485, 30 sont as v. Robins, 2 La. Ann. 
2. Frey v. Hebenstreit, 1 Rob. |4™D 485. : 
(La.) 561 (so holding as to a capias| 8, Swezey v. Lott, 21 N. Y. 481, 78| Me.—Ware v. Fowler, 24 Me. 183. 


ad satisfaciendum). 
3. Rash v. Parris, 4 Del. 81. 


AmD 160. 
[a] 


Rule applied.—Where, 


Mass.—McGregor v. Brown, 5 Pick. 


in an] 170 


4. Compromise generally see Com- 
promise and Settlement 12 C. J. p 312. 


5. Womack v. Bird, 63 Ala. 500. 


6 Boyd v. Desmond, 79 Cal. 250, 
WISP) 755. 


[a] For the reason that, although 
plaintiff had his election to treat the 
judgment as personal or take an or- 
der of sale, he could not do both, and 
the personal judgment could not be 
enforced as such after the issuance 
of an order of sale until the return 
thereof and then only for the defi- 
ciency. Boyd v. Desmond, 79 Cal. 250, 
71 P 755. 


7, Ala.—Reid v. Dunklin, 5 Ala. 
205; Neale v. Caldwell, 3 Stew. 134. 


Ark.—Bickham v. Kosminsky, 74 
Ark. 413, 86 SW 292. 


Ga.—-Dobbs v. Murray County, 
Ga. 624. 


La.—Leforet v. Weber, 23 La. Ann. 
253; Taylor v. Hancock, 19 La. Ann. 
466; Hill v. Labarre, 12 La. Ann. 419; 
Magee v. Robins, 2 La. Ann. 411; 
Dupuy v. Barlow, 4 Mart. N. S. 239. 


Nev.—Wheeler v. Hurley, 49 Nev. 
70, 2386 P 559. 


N. Y.—Pach v. Gilbert, 124 N. Y. 
616, 27 NE 391, 20 NYCivProc 302; 
Wehle v. Conner, 69 N. Y. 546 [rev 
41 N. Y. Super. 201]; Swezey v. Lott, 
21 N. Y. 481, 78 AmD 160; Ledyard 
v. Jones; 7 N. Y. 550 [aff 6 N. Y. Su- 
per. 67]; Brookfield v. Remsen, 1 Abb, 
Dee. 210; Bowman v. Cornell, 39 Barb, 
69; Humphrey v. Hathorn, 24 Barb. 
278; Peo. v. Lott, 21 Barb. 130; Davis 
v. Bowe, 50 N. Y. Super. 298; Car- 


17 


action against a sheriff for not re- 
turning an execution, no excuse for 
his not prosecuting an undertaking in 
replevin is shown, except the absence 
of an indemnity for costs, the sheriff 
is liable for the amount of the debt, 
without deduction for the expenses of 
the replevin, although the original 
bond given by plaintiff before levy 
was for indemnity against all ex- 
penses in consequence thereof. 
Swezey v. Lott, 21 N. Y. 481, 78 AmD 
160. 


9; {Toga v., Warden, ot.) Cal.more. 
Swezey v. Lott, 21 N. Y. 481, 78 AmD 
160; edyard v. Jones, 7 N. Y. 550 
{aff 6 N. ¥. Super. 67]; Brookfield v. 
Remsen, 1 Abb. Dec. 210, 4 Transer. 
A.’ 278;\ Humphrey v.. Hathorn, 24 
Barb. (N. Y.) 278; Carpenter v. Dootdy, 
LE. CNY WY M466 3s Vieltin ivan ‘Cash, 
125 Misc. 257, 210 NYS 552; Smith v. 
Geraty, 61 Misc. 101, 112 NYS 1100; 
Knapp v. Sweet, 24 NYS 817; Smith 
v. Perry, 18 Tex. 510, 70 AmD 295; 
Hamilton v. Ward, 4 Tex. 356; Hale 
Nf Bickett, 34 Tex. Civ. A. 369, 78 SW 
Bel. 


[a] Tlustration.—Where a sheriff, 
after receipt of an execution, col- 
lected and paid to plaintiff the 


amount, he was not liable to plaintiff 
for the amount so collected as a 
measure of damages for a subsequent 
failure to return the writ. Hoag v. 
Warden, 37 Cal. 522. 


Wecessity of injury to creditor gen- 
erally see supra § 471. 


10. Taylor v. Com., 3 Bibb (Ky.) 
356; Dupuy v. Barlow, 4 Mart. N. 
S. (La.) 239; Ledyard v. Jones, 7 N. Y. 
550 [aff 6 N. Y. Super. 67]; Dolson vy. 


Mo.—State v. Jenkins, 170 Mo. 16, 
EM 152; Bennett v. Vinyard, 34 Mo. 


Nebr.—Hellman vy. Spielman, 19 
Nebr. 152, 27 NW 181; Crooker v. Me- 
lick, 18 Nebr. 227, 24 NW 689. 


Nev.—Wheeler vy. Hurley, 49 ev. 
70; 236 P.559. % Nee 


IN 
N. H. 389. 


N. Y.—Dolson v. Saxton, 11 Hun 
565; Carpenter v. Doody, 1 Hilt. 465; 
paged v. Jones, 1 Hilt. 204, 3 AbbPr 


Pa.—Bachman v. Fenstermacher, 
Pa. Co. 499. a 


Tex.—Crow v. State, 24 Tex. 
Hamilton vy. Ward, 4 Tex. 356. 


Pen eens eos v. Marsh, 2 Tyler 


[a] YUustration.—Where a sheriff, 
by whom .a twelve months’ bond has 
been taken for the price of property 
sold under execution, neglects to re- 
turn the writ and retains the bond in 
his hands for more than _ eleven 
months, and, in consequence of his 
failure to return it, it is destroyed, he 
is liable to the creditor for its amount. 
Gasquet v. Robins, 2 La. Ann. 407. 


[b] Where the execution is for 
bank notes the value of such notes 
and not of specie is the measure of 


12; 


damages. Williams v. Hall, 2 Dana 
(Ky.) 97. 

12. Penalty for failure to return 
process see infra § 733. 

13. Dobbs v. Murray County, 
Ga. 624. y, 7a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


H.—Grafton Bank vy. White, {7 


_— 


— 


. a iid te at ual _. pee BF a) re 


§§ 489-492] 


have been sold is the proper measure of damages.!4 


Exemplary damages. Although an officer becomes 
a trespasser ab initio by his failure to return a writ 
executed by him,*® yet if he does not act oppressively 
or improperly in executing such writ, he cannot, in 
an action of trespass, be held lable for exemplary 
damages,'® and the malice entertained by plaintiff 
in the writ cannot be imputed to him.1? 


Interest is recoverable in a common law action 
on the case for loss resulting from failure to return 
process.'§ 


[§ 490] (2) Mitigation of Liability; Nominal 
Damages. In an action against a sheriff for failure 
to return an execution, it may be proved, in mitiva- 
tion of damages, that prior to the return-day plain- 
tiff’s interest in the judgment was levied upon by 
virtue of an attachment, and was liable to be applied 
thereon;?® and in such case only nominal damages 
are recoverable.*° So plaintiff has been held enti- 
tled only to nominal damages where he has received 
payment of the amount due him,” or where the 
return is made after the commencement of an action 
against him for failing to make a return of execu- 
tion.22, Even though the property levied on was not 
subject to attachment and could not have been sub- 
jected to any judgment recovered by plaintiff, the 
sheriff is liable for at least nominal damages for fail- 
ure to return the attachment.** 


Ownership of property. A sheriff who is sued for 
failing to return an attachment may show in mitiga- 
tion of damages that, by a mortgage and sale of the 
property levied on, previous to its seizure, defendant 
had parted with his interest.?# 


Collectability of debt. The fact that the debt is 


14. Johnston v. Gwathney, 2 Bibb 
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horn, 24 Barb. (N. Y.) 278; 
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still collectable cannot serve to mitigate the dam- 
ages in an action against a sheriff for failure to re- 
turn an execution,?° although there is contrary au- 
thority.2® On the other hand, it may be shown in 
mitigation of damages, that the debtor did not own 
sufficient property out of which the writ could have 
been satisfied.?7 


Insolvency of defendant. <A sheriff or constable 
who is sued for default in making return of process 
may show, in mitigation of damages, that the debtor 
was insolvent,?* and proof of this fact and that the 
debtor had no property out of which any part of the 
debt could have been collected exempts the officer 
from more than nominal damages.” 


[§ 491] 2. Insufficient®° or Defective Return, and 
Failure To Enter—a. Liability in General. A sher- 
iff who makes an insufficient or defective return is 
liable for the resulting damage,*? as such return is 
in legal effect equivalent to no return at all.*? 


Failure to enter or verify return. A sheriff who 
has seasonably returned a writ is not responsible 
for the return not having been duly entered,?? and 
where a writ of attachment is directed to one, as 
an indifferent person, for service, and he takes the 
property into his possession, he does not become a 
trespasser merely by failing to verify his return.?4 


Premature return.®® A premature return may sub- 
ject the officer to an action for damages.?® 


[§ 492] b. Relief from Liability. The acceptance 
by a justice of the peace of a constable’s return to 
an execution will not relieve the constable from lia- 
bility, if it be in fact insufficient.27 So a plaintiff 
in execution who receives a part of his debt, which 
has been made by the officer, does not thereby waive 


Wehle v. Pa.—Shover v. Funk, 5 Watts & S. 


457. 


(Ky.) 186, 4 AmD 694. 
15. See supra § 470. 


16. “Moore v. Duke, 84 Vt. 401, 80 
A 194. 


17. Moore v. Duke, supra. 


18. Thomas v. Weed, 14 Johns. (N. 
“Y.) 255. 


Allowance of interest in: 


“Penal action see infra § 737. 
Summary proceedings see infra § 726. 


19. Wehle v. Conner, 69 N. Y. 546 
[rev 41 N. Y. Super. 201]. 


20. Wehle v. Conner, 83 N. Y. 231 
[aff 45 N. Y. Super. 598]; Wehle v. 
Conner, 69 N. Y. 546 [rev 41 N. Y. 
Super. 201]. 

21. Governor v. Baker, 14 Ala. 652. 


22. Bechstein v. Sammis, 10 Hun 
“(N. Y.) 585. 


23. Governor v. Baker, 14 Ala. 652. 
24. Governor v. Baker, 14 Ala. 652. 


25. Ledyard v. Jones, 7 N. Y. 550 
~faff 6 N. Y. Super. 67, and overr Ste- 
vens v. Rowe, 3 Den. (N. Y.) 327]. 


26. Woolcott v. Gray, Brayt. (Vt.) 
91 (in an action for failure to return 
process the sheriff may show, in miti- 
gation of damages, that the original 
defendants are within reach of process 
and responsible). 


27. Swezey v. Lott, 21 N. Y. 481, 78 
AmD 160; Ledyard v. Jones, 7 N. Y. 
550 [aff 6 N. Y. Super. 67]; Brookfield 
v. Remsen, 1 Abb. Dec. 210, 4 Transcr. 
A. 278; Gagen v. Taylor, 231 App. Div. 

- 830, 246 NYS 347; Humphrey v. Hat- 


Connor, 40 N. Y. Super. 24 [aff 63 N. 
Y. 258]; Knapp v. Sweet, 24 NYS 817; 
Pardee v. Robertson, 6 Hill (N. Y.) 
550; Ives v. Strong, 19 Vt. 546. 


[a] Rule applied.—The fact that 
neither the body nor any property of 
an execution defendant was within 
the territorial jurisdiction of an of- 
ficer, while the execution was in his 
hands, goes in mitigation of damages 
in an action against the officer for 


failure to return the writ. Kidder v. 
Barker, 18 Vt. 454. 
28. Varrill v. Heald, 2 Me. 91; 


Knapp v. Sweet, 24 NYS 817. 


[a] Release on poor debtor’s bond. 
—Where a sheriff arrested a debtor, 
who gave a poor debtor’s bond, which 
was approved by two justices, and the 
debtor was released, but neither the 
execution nor the bond was returned 
into the clerk’s office, the sheriff was 
permitted to show in mitigation of 
damages, in an action against him for 
neglecting his official duty, that the 
obligors were insolvent and unable to 
pay the debt. Ware v. Fowler, 24 Me. 
183. 


29. Smith v. Perry, 18 Tex. 510, 70 
AmD 295. 
30. Form and sufficiency of return 


of process generally see Process §§ 
265-278. 


Indorsement of return on writ with- 
out delivery to clerk see supra § 480. 


31. Ky.—Bartlett v. Marshall, 2 
Bibb 467. 


Mo.—State vy. Johnson, 78 Mo. A. 
569. 


Tenn.—Cowan v. Sloan,'95 Tenn. 
424, 32 SW 388; Dunnaway v. Collier, 
2 Heisk. 10; Wingfield v. Crosby, 5 
Coldw. 241; Hassell v. Southern Bank, 
2 Head 381; Eaken v. Boyd, 5 Sneed 
204; McCrory v. Chaffin, 1 Swan 307; 
Mullins v. Johnson, 3 Humphr. 396. 


Vt.—Howes v. Spicer, 23 Vt. 508. 


[a] “Stopped by order of the 
plaintiff” is a good return because 
plaintiff has the control of the execu- 
tion. State v. McDonald, 9 Humphr. 
(Tenn.) 606. 


Cross references: 


Amercement of officer for making in- 
sufficient or defective return see in- 
fracs 3s. 

Liability on official bond see infra §§ 
933-949. 

Summary remedies against officer for 
making insufficient or defective re- 
turn see infra § 701. 


32. State v. McDonald, 9 Humphr. 
(Tenn.) 606; Harman y. Childress, 3 
Yerg. (Tenn.) 327. 


33.  Frink v. Scovel, 2 Day (Conn.) 
480; Hall v. Monroe, 73 Me. 123; Gre- 
Pee vy. Chalker, 125 Mich. 80, 83 NW 


34 Edmonds v. Buel, 23 Conn. 242. 


35. Failure to make return in time 
prescribed see supra § 470. 


36. Glover v. Rawson, 
(Wis.) 226, 3 Chandl. 249. 


3 Pinn. 


37. Shover v. Funk, 5 Watts & S. 
(Pa.) 457; Daniel v. Buss, 4 Whart. 
(Pa.) 56. 
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the right to hold the officer liable for an insufficient 
But where a constable to whom 
a justice directs and delivers an execution erases his 
name therefrom and substitutes that of another con- 
stable, to whom he delivers the writ, such other 
constable incurs no lability for making an insuffi- 


return of the writ.°% 


cient return.®® 


Issuance of alias writ; sale of property. The is- 
suance of an alias writ does not operate as a waiver 
of the right to hold the officer liable for an insuffi- 


cient return on the original writ.#° 


of property levied on under a pluries venditioni ex- 
ponas relieve the officer from lability for an insuf- 
ficient return of any previous process.*! 


[§ 493] 3. False Return**—a. In General. 
sheriff or constable who makes a false return to proc- 


ess in his hands is lable for any 


388. Barnes v. White, 2 Swan 
(Tenn.)» 442 [foll Dunnaway v. Col- 
lier, 2 Heisk. (Tenn.) 10]. 


39. Farley v. Newton, 1 Pa. Super. 
300. 

40. Dunnaway v. Collier, 2 Heisk. 
(Tenn.) 10; Barnes v. White, 2 Swan 


(Tenn.) 442. 


41. Sawyers v. 
(Tenn.) 754. 
48. Cross references: 


Liability on official bond for false 
return see infra § 933. 


Statutory penalty for false return see 
infra, §) (733. 
Summary remedies against officer for 
making false return see infra § 701. 
, 43. U. S.—Pierce v. Strickland, 19 
F. Cas. No. 11,147,'2 Story 292. 
Ala.—Martin v. Barney, 20 Ala. 369. 
Ark.—Hearn v. Ayres, 77 Ark. 497, 
92 SW 768. 
Colo.—Peo. v. Finch, 19 Colo. A. 512, 
76 PB 1120. 
Conn.—Hrost v. Dougal, 1 Day 128. 
Fla.—McLeod v. Ward, 9 Fla. 18. 
Ga.—Dunean v. Webb, 7 Ga. 187. 


Ill. Marabia v. Mary Thompson 
Hospital, 309 Ill. 147, 140 NE 836 [rev 
224 Ill! A. 367]; Bowen v. Parkhurst, 


Glenn, 11 Heisk. 


Zante 2573). Dunlap v. Berry; 5 111. 
327, 39 AmD 413; Brother v. Cannon, 
2 Ill. 200. 


Ind.—-Stevens v. Beckes, 3 Blackf. 
88; Bosley v. Farquar, 2 Blackf. 61; 
New Jersey v. Shirk, 75 Ind. A. 275, 
127 NE 861. 


Ky.—Com. v. Booker, 6 Dana 441; 
Taylor v. Com., 3 Bibb 356, 


La.—Balfour v. Browder, 6 Mart. 
N. S. 708; Fisk v. Browder, 6 Mart. 
INGEST COOL. 


Me.—Remick v. Wentworth, 89 Me. 
392, 36 A 622; Thayer v. Roberts, 44 
Me. 247; Nash v. Whitney, 39 Me. 
341; Norton v. Valentine, 15 Me. 36; 
Kidder v. Parlin, 7 Me. 80; Eaton v. 
Ogier, 2 Me. 46. 


Mass.—Simmons v. Richards, 171 
Mass. 281, 50 NE 617; Woods y. Var- 
num, 21 Pick. 165; Whitaker v. Sum- 
ner, 9 Pick. 308; Caesar v. Bradford, 


13 Mass. 169; Weld v. Bartlett, 10 
Mass. 470; Brinley v. Allen, 3 Mass. 
561. 

Mich.—Prosser v. Coots, 50 Mich. 
262, 15 NW 448. 

Wio:— State va Binn,, 87 Mo. 3110: 
State v. Case, 77 Mo. 247; State v. 
Harrington, 28 Mo. A. 287; State v. 
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Nor does a sale 
interest in 1t;*° 
A 
injury resulting 


Wolff, 13 Mo. A. 285; State v. Finn, 


11 Mo. A. 400. 


IN. Y%-—Cozine va Walter, 55.N. Y. 
304; Ledyard v. Jones, 7 N. Y. 550, 
Seld. 24 [aff 6 N. Y. Super. 67]; Ba- 
con v. .Cropsey, 7 N. Y. 195; Dorrance 


v. Henderson, 27 Hun 206 [aff 92 N. Y. 

;- Williams v. Lowndes, 1 Hall 
Camp v. Chamberlain, 5 Den. 
Tomlinson v. Rowe, Lalor 410; 


198; 
Green 


Curtis v. Patterson, 8 Cow. 65; 
v. Ferguson, 14 Johns. 389. 


N. C.—Martin v. Martin, 
349. 

Pa.—McMichael v. McKeon, 10 Pa. 
St. 143; Forsyth v. Diekson, 1 Grant 
26; Rittenberg v. Stein, 97 Pa. Super. 
554; Jacobs v. People’s Hlectric, etc., 
Co., 21 Pa. Co. 492; Sawyer v. Curtis, 
2 Ashm. 127; Com. v. Lelar, 1 Phila. 
336. 


59 N. C. 


Tenn.—Shaw v. Holmes, 4 Heisk. 
692; McBee v. State, Meigs 122. 


Tex.—Hale v. Bickett, (Civ. A.) 78 
SW 521. 


Utah.—Higegs v. Burton, 58 Utah 99, 
LO izes 


Eng.—Dennis v. Whetham, L. R. 9 
QQ. B. 345; Mullett v. Challis, 16 Q. 
Bee? Oe) Tile CR 239) ek ep rantes Col 
Holmes v. Clifton, 10 A. & EB. 673, 37 
ECL 357, 113 Reprint 255; Wordall ‘v. 
Smith, 1 Campb. 332, 170 Reprint 978; 
Stubbs v. Lainson, 1 M. & W. 728, 150 
Reprint 627; Jones v. Clayton, 4 M. & 
S. 349, 105 Reprint 863. 


N. B.—Tower v. Stephenson, 10 N. 
B. 83. 

Ont.—Young v. Moderwell, 14 U. C. 
C. P. 143; MeKee v. Woodruff, 13 U. 
C) CGC. Babsse Wostermv., Glassy ZOU. 
OL BA2Tt Youngs v.’ Baby, 28. Cc. 
PAs a Eewitth ava, Conbete Lom Wnnc. 
QQ, Bi so Pe Decatur ive JAaGvIS pomln ©. 
Q. Bw les Mead. v. Hamilton, 2 UC. 
Q. B. 135. See Upper Canada Bank v. 
Macfarlane, 4 U. C. Q. B. 396 (sem- 
ble). 


Liability for acts of deputy see su- 
pra § 195. 


44, McIlroy Banking Co. v. Mills, 
178 Ark. 741, 11 SW (2d) 481; Strout 
v. Pennell, 74 Me. 260; Cross v. Wil- 
Aap 25 Hun (N. Y¥.) 62, 63 HowPr 
91. 


[a] Rule applied.—(1) Where a 
sheriff, in levying an execution on 
land to the best’ of his ability and 
without negligence, returned that the 
appraisers were disinterested men, 
when in fact one of them was not dis- 
interested, a person holding a mort- 
gage of later date than the attachment 
in the suit upon which levy was made 


q 


[§§ 492-494 


therefrom;*? but the mere fact that an officer’s re- 
turn is erroneous in some respect does not subjeet 
him to liability unless the error is properly attributa- 
ble to some official misconduct or negligence,** and 
it has been held that a fraudulent intent on the part 
of the sheriff is necessary to render him liable for 
a false return.*? 


[§ 494] b. What Constitutes False Return. A 
false return is defined as a return made by the sheriff 
or other ministerial officer to a writ in which is stat- 
ed as a facet something contrary to the truth and in- 
jurious to one of the parties or to someone having an 


and as there is an obvious distine- 


tion between a false statement and a failure to state 
all the facts, a sheriff cannot be held liable as for a 
false return because he has failed to make a full 
return of all he did or of all the facts,*7 although 


could not maintain an action against 
the sheriff based upon the ground 
that, had the sheriff returned that the 
appraisers were not disinterested 
men, the levy would have been void. 
Strout v. Pennell, 74 Me. 260. (2) If 
a sheriff has made a fair and honest 
effort to determine whether the exe- 
cution defendant has any property on 
which he could levy, and has been 
unable to find any, he will not be lia- 
ble as for a false return on returning 
nulla bona. Cross v. Williams, 63 
HowPr (N. Y.) 191. 


What constitutes false return see 
infra § 494. 


45. Sutherland v. 
Stew. (Ala.) 438. 


46. State v. Jenkins, 170 Mo. 16, 
24, 70 SW 152 [quot Bouvier L. D.]. 
And see cases infra this note. 


[a] Return held false.—A return 
of “Not to be found” on a capias is 
not true, because of defendant’s be- 
ing out of the state at the time the 
return is made, if the officer had an 
opportunity of making the arrest pre- 
viously, while the process was in his 
aes Martin v. Martin, 50 N. G. 


[b] Return held not false.—(1) A 
sheriffs return of an _ execution, 
“Ready to satisfy,’ when in fact it 
had not been levied, is not a false 
return in the legal sense rendering 
the sheriff liable therefor, as it is 
equivalent to a return that he had 
proceeded on the execution and was 
ready to pay the money. Kemper vy. 
Kemper, 3 Rand. (24 Va.) 8. (2) Oth- 
er cases in which return was held not 
false. Watson v. Brennan, 66 N. Y. 
621 meni [rev 89 N. Y. Super. 811]; 
eg v. Ketcham, 19 Johns. (N. Y.) 


[ec] Where sheriff is directed to 
levy on money supposed to be in his 
possession, he is not liable as for a 
false return because he ought to have 
had a given balance in his hands aft- 
er paying former writs, although in 
fact he had not, for if he had never 
received the money, or had misappro- 
priated it to other debts, he could not 
levy on it under such writ. Crow v. 
Com., 15 LegInt (Pa.) 36. 


47. Tarleton v. Gibson, 2 Ala. 638; 
State v. Jenkins, 170 Mo. 16, 70 SW 
152; State v. Buxton, 102 N. Cc. 129, 
8 SE 774. 


[a] INustration.—Where a sheriff 
returns that an execution has been 
levied, but that he sold the property 
to satisfy an old execution in his 
hands at the same time, he is not lia- 
ble to a motion for a false return, 


Cunningham, 1 


For later cases, developments and changes in the law see Annotatious, same title and section number. 
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it has been held in some eases that a failure to state 
all the facts may constitute a false return.4® To 
make a return of nulla bona a false return, the sher- 
iff must be informed, or chargeable with knowledge, 
that the debtor has goods in the county, and must 
have an opportunity to make a levy.*® Where a sher- 
iff makes a return to an execution, in the usual form, 
in an action for the elaim and delivery of personal 
property, that he could not find the property so as 
to make delivery, and he knows where the property 
can be found within his county but refuses to take 
it, or to take any action in regard thereto on the 
ground that it is in the possession of a third person, 
his return is false.®° 


[§ 495] c. To Whom Officer Liable. In case of a 
false return the sheriff is liable to the person in- 
jured thereby,®°+ even though such person is not a 
party to the suit in connection with which the re- 
turn is made.°? In some eases, however, it has been 
held that an action for a false return can be main- 
tained only by a party to the proceedings in which 
the process was issued.®# 


Rights of surety on bail bond. In case of a recov- 
ery upon an undertaking upon arrest, and payment 
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thereof, the bail is entitled to recover from the sher- 
iff the amount so paid, it appearing that the sheriff’s 
return was false.°* So an officer is liable at the suit 
of the bail in a cause in a justice’s court for refus- 
ing to arrest defendant on an execution issued by 
the parties in such cause, and making a false return 
thereto, in consequence of which the bail was com- 
pelled to pay the debt.°® Likewise, where a person 
becomes bail at the request of a third person, the 
sheriff is liable to him for a false return on the ex- 
ecution,®® although such third person subsequently 
pays the bail the principal part of the judgment 
which the bail was compelled to pay.°* 


[§ 496] d. Necessity for Injury to Party Com- 
plaining. In order to entitle a person to maintain 
an action against a sheriff for a false return, he 


must have sustained some damage by reason there- 
ois 


[§ 497] e. Particular Matters Affecting Liabili- 
ty°°—(1) Validity of Process®® or Judgmeni.*1 If 
process is regular on its face and issued by compe- 
tent authority, an officer is not excused for a false 
return because the process was irregularly or er- 
roneously issued,°? but a false return to void process 


‘if the facts as stated by him in his 


return are true, although a sum of 
money may remain in his hands un- 
appropriated after satisfying the old- 
est execution. Tarleton v. Gibson, 2 


Ala. 

48. Com. vy. Booker, 6 Dana (Ky.) 
441; McMichael v. McKeon, 10 Pa. 
143. 

fa] Tilustrations.—(1) Where a 


sheriff, under a liberari, delivers pos- 
session of premises held under a lease 
for years, he should return the fact 
of the lease specially; and a return 
that he has delivered possession, 
without more, renders him liable for 
a false return. McMichael vy. Mc- 
iceon, 10 Pa. 143. (2) Where a sher- 
iff, levying on property which he aft- 
erward finds not subject to the exe- 
eution, returns that the property was 
not sold for want of time, instead of 
returning the facts, he will be lable 
for a false return. Com. v. Booker, 
6 Dana (Ky.) 441. 


Barnes v. Thompson, 2 Swan 
(Tenn.) 313; Trigg v. McDonald, 2 
Humphr. (Tenn.) 386. 


50. Hoffman v. Conner, 76 N. Y. 121 
[aff 13 Hun 541). 


51. Ala.—Martin v. Barney, 20 Ala. 
369. 

Ga.—Duncan v. Webb, 7 Ga. 187. 

Mo.—State v. Harrington, 28 Mo. 
ING VR 

N. Y.—Cozine v. Walter, 55 N. Y. 
304. 


Pa.—Sawyer v. Curtis, 2 Ashm. 127. 


Tenn.—Huffaker v. Greer, 1 Coldw. 
160; McBee v. State, Meigs 122. 


52. Remick v. Wentworth, 89 Me. 
392, 36 A 622; Thayer v. Roberts, 44 
Me. 247; Whitaker v. Sumner, 9 Pick. 


(Mass.) 308; Tower v. Stephenson, 10 
IN, B93. 
[a] Illustration.—Where plaintiff 


had a valid attachment on certain 
land, and thereafter and while the at- 
tachment was in full force, defendant, 
an officer, falsely returned upon an 
execution in favor of a _ stranger 
against the same debtor, a seizure and 
regular sale of the debtor’s interest 
in the same land, under an attachment 
prior to plaintiff's whereby plaintiff 


lost his attachment and the satisfac- 
tion of his debt, defendant was lia- 
ble therefor. Remick v. Wentworth, 
89 Me. 392, 36 A 622. 


[b] Subsequent creditors.—(1) 
Where a sheriff, having attached on 
mesne process an equity of redemp- 
tion, sold it on execution without giv- 
ing notice of the place of sale, but 
falsely returned that he had given 
such notice, in consequence of which 
return a subsequent attaching credi- 
tor, being unable to sell the equity of 
redemption, was prevented from ob- 
taining satisfaction of his demand, 
the sheriff was liable to such creditor 
in an action for the false return. 
Whitaker v. Sumner, 9 Pick. (Mass.) 
308. (2) Where an officer executed a 
writ by arresting defendant, who gave 
bail, and the officer afterward attach- 
ed defendant’s property under the 
same writ, making a return as to the 
attachment only, he was liable to a 
subsequent creditor for a false return, 
for, if he had made a true return, the 
subsequent creditor could have en- 
forced his attachment, the prior at- 


tachment being invalid. Brinley v. 
Allen, 3 Mass. 561 

5c. Butler v. Bennett, 11 Pa. Co. 
88. And see Huffaker v. Greer, 1 


Coldw. (Tenn.) 160 (holding that only 
plaintiff in the execution or someone 
having the beneficial interest therein, 
by transfer or assignment from him, 
either in fact or by operation of law 
can be regarded as the party agegriev- 
ed by the false return of an execution 
so as to be entitled to maintain an ac- 
tion against the sheriff for damages 
resulting therefrom). 


54. Cosine v. Walter, 55 N. Y. 304. 
Aka Tower v. Stephenson, 10 N. B. 

56. Kidder v. Parlin, 7 Me. 80. 

57. Kidder v. Parlin, supra. 

58. Ala.—Tombeckbee Bank v. God- 
bold, 


3 Stew. 240, 20 AmD 80. 


Conn.—Hartford County Bank vy. 
Waterman, 26 Conn. 324. 


Ky.—Bennett v. Bell, 46 SW 4, 701, 
20 KyL 308. 


Me.—Nash v. Whitney, 39 Me. 341. 


Mass.—Simmons v. Richards, 171 
Mass. 281, 50 NE 617. 


N. J.—Astor v. Heller, 61 N. J. L. 
78, 38 A 819. 


Eng.—Wylie v. Birch, 4 Q. B. 566, 
45 ECL 566, 114 Reprint 1011; Todd 
Ve Batt,» ins 1. se Chit “47 Se OszboweE 
Vv. Kirwan; ir. Ret Ghia 75s taevaave 
Hale, 6 Jur. N. S. 702. 


[a] Injury not shown.—(1) A per- 
son cannot recover damages for a 
false return made by defendant as 
sheriff on a summons against him 
where he alleges that he compromised 
the claim against him, that allegation 
being inconsistent with his averment 
that he was compelled to pay the de- 
fault judgment rendered against him. 
Bennett v. Bell, 46 SW 4, 701, 20 Kyl 
308. (2) Although a return on a sum- 
mons may be false in stating that it 
was served personally, this fact alone 
does not render the sheriff liable to 
plaintiff in the action, for the service 
actually made may have been legal 
and the judgment obtained thereon 
valid and binding, in which case there 
would be no actionable wrong or fail- 
ure on the part of the sheriff to per- 
form his duty. Astor v. Heller, 61 N. 
J. Le 78) 38 A’ 819: : 


[b] Injury held sufficiently shown. 
—In an action by the surety on the 
recognizance given by a judgment 
debtor on his arrest on execution, 
against the officer for making a false 
return on such execution, on the 
ground that there had been a prior ar- 
rest thereon, and that, therefore, the 
arrest in question was illégal, al- 
though such illegality was not appar- 
ent on the face of the record, defend- 
ant’s return of arrest being conclu- 
Sive as to the parties and privies, 
plaintiff could not defend against such 
recognizance, in an action thereon, 
by contradicting such return, and 
hence was injured by such return, if 
false. Simmons v. Richards, 171 


Mass. 281, 50 NE 617. 

59. Affecting extent of liability see 
infra §§ 505, 506. 

60. Generally see Process §§ 29-48. 
aon Generally see Judgments §§ 20- 


62. Humphrey v. Case, 8 Conn. 101, 
20 AmD 95; Brother v. Cannon, 2 Ill. 
200; Bacon v. Cropsey, 7 N. Y. 195 
(holding that it is no excuse for a 
false return that the execution was 


896 [57 C.J.] 
subjects the officer to no liability,°* and the fact 
that the officer has treated the process as valid does 
not estop him to set up that it was void.° Where 
the circumstances are such that the elder of two writs 
must be deemed fraudulent and void as against a 
junior writ, the sheriff is not liable for applying 
goods levied on to the junior writ and returning nulla 
bona to the other.®® The sheriff cannot protect him- 
self from liability by showing that the judgment was 
void,®® although such fact may be shown in mitiga- 
tion of damages.°? 


Reversal of judgment. An officer is not liable for 
a false return of nulla bona where the judgment on 
which the execution issued has since been reversed.*8 


[§ 498] (2) Title to Property. In order to re- 
lieve himself from liability for a false return on 
an attachment levy, the sheriff is entitled to sustain 
his return of nulla bona by showing that the proper- 
ty in question was not the property of the attach- 
ment debtor,®® and this may be done notwithstand- 
ing the sheriff’s failure to demand indemnity from 
plaintiff in the writ.7° The sheriff is not estopped 
to set up such defense because he had seized part 
of the property as owned by the debtor, and had 
made and filed a proper return, stating that he had 
so attached the property and taken an inventory 
thereof as the property of the debtor;*! nor is he 
estopped by the fact that he had previously sold the 
property in a prior execution against the debtor, 
and paid over the surplus money to the purchaser at 
the sale, who claimed the property also by virtue of 
a bill of sale from the debtor.’? But the fact that a 
judgment debtor against whom an execution was is- 
sued held the property which had been levied on by 
an assignment fraudulent as to one of the assignors 
does not relieve the sheriff from lability for a false 
return on the execution, the other assignor having 
the right to convey.‘? <A finding by a sheriff’s jury 
in an inquisition that the property in goods taken on 
a fieri facias is not in defendant exonerates the sher- 
iff from lability for a false return of nulla bona‘ 
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unless it is shown that the sheriff did not act in good 
faith.75 


[§ 499] (3) Bankruptcy’® or Insolvency’? of 
Debtor. In an action against a sheriff for a false 
return of execution, a defense is available that the. 
judgment debtors were bankrupts, and that the prop- 
erty levied on, or its proceeds, belonged to their 
assignees,’ but in Canada a sheriff has been held 
liable for a return of nulla bona where during the 
time the execution was in his hands the debtor had 
goods on which he might have levied, although be- 
fore the return the debtor’s goods were seized under 
a commission in bankruptey.*® <A sheriff who makes 
a false return on a writ of execution is not exonerat- 
ed by the fact that the execution defendant was in- 
solvent.*° 


[§ 500] (4) Agreements between Parties; Com- 
promise. Where, after a levy under execution, a 
compromise is effected between the parties, the sher- 
iff cannot be held liable for a subsequent return of 
nulla bona, although defendant did not pay accord- 
ing to his agreement.*? 


[§ 501] (5) Improper Direction of Writ. Where 
an indifferent person, who was not authorized to 
serve a writ of attachment for want of a legal di- 
rection, made service in fact, his acting under the 
writ did not preclude him, in an action against him 
for a false return, from denying that the writ was 
legally directed to him.§? 


[§ 502] (6) Transactions Subsequent to Return. 
An execution plaintiff’s cause of action for a false 
return accrues when the return is made and e¢an- 
not be defeated by anything which has since taken 
place between plaintiff and another person. An 
amendment of the return, by leave of court, by strik- 
ing out the false statement, does not relieve the sher- 
iff of liability.** 


[§ 503] (7) Waiver or Estoppel Affecting Right 
of Action. The right to recover damages for a false 


\ 


prematurely issued); Blivin v. Bleak-{in such writ. Storm v. Woods, 11 75. Bayley v. Bates, supra. 

ley, 23 HowPr (N. Y.) 124. Johns. (N. Y.) 110. 76. Generally see Bankruptcy 7 C. 
[a] Premature otal oar poe fact 66. Dorrance v. ahi oly 27 Hun | J. p 1. 

that an execution was issued prema-| 206 [aff 92 N. Y. 406]; atson v. 

turely is no defense to an action| Brennan, 39 N. Y. Super. 81 [rev on J 77. beraahcsse: see Insolvency 32 C. 

against a sheriff for a false return to/ other grounds 66 N. Y. 621). - p 796. 

aes Bacon v. Cropsey, 7 N. 67. See infra § 506. BEG 4 Dorrance, v. Henderson, 92 N- 
ie TEE etl 110 N. Y 68. Inman v. McNeil, 57 HowPr (N. P [a un 206). 

Poca Duna : y; OT Na ee niinle nee Peco v. Jarvis, 3 U. GMiQs 
G 4 69. Blair v. Flack, 62 Hun 509, 17/7 ‘ORt ; 
64, Dunham v. Reilly, supra, NYS 64; Buffalo Third Nat. Bank v.| 80. Stevens v. Beckes, 3 Blackf. 
[a] Doctrine that sheriff cannot} Flliott, 42 Hun 121 [aff 114 N. Y.|(Ind.) 88; State v. Case, 77 Mo. 247. 

allege defective character of process | 622, 21 NH 416]; Blivin v. Bleakley, Miticati f£ J ; 

where he receives it and, treating it} 23 HowPr (N. Y.) 124. 506 gation of damages see infra § 

as valid, proceeds to execute it, has 70. Blair v. Flack, 62 Hun 509, 17 ? 


its proper application to cases where 
the deféct is capable of amendment or 
may be waived and the process is 
merely irregular, and can have no ap- 
plication where the process is entire- 
ly void. Dunham v. Reilly, 110 N. Y. 
366, 18 NE 89. 


65. Storm v. Woods, 11 Johns. (N. 
Nee aK 
[a] Rule held applicable where 


goods of defendant were levied on un- 
der the senior execution, but the sale 
was delayed, and the goods left for 
nearly a year in the possession of de- 
fendant, by the direction of plaintiff 


NYS 64. 


Necessity of demand for indemnity 
generally see infra § 560. 


71. Buffalo Third Nat. Bank v. Bl- 
liott, 42 Hun 121 [aff 114 N. Y. 622, 
21 NE 416]. 


72. Blivin v. Bleakley, 23 HowPr 
CNERYe): 24s 


73. Colwell v. Bleakley, 1 Abb. Dec. 
(N. Y.) 400. 


74 Craft v. Brandow, 24 Misc. 306, 
52 NYS 1078; Bayley v. Bates, 8 
Johns. (N. Y.) 185. 


81. Everarghim vy. 
Cl QEBeOF SAOntiyy 2m 


82. Case v. Humphrey, 6 Conn. 130. 


83. Wordall v. Smith, 1 Campb. 
332,170 Reprint 976; Aitkin y. Moons 
13° US Cy QieB. 1Oniw)e eo: 


Thus an action lies against the 
sheriff for a false return to a fieri 


Leonard, 3 U.. 


facias, notwithstanding Plaintiff, be- | 


fore commencing the _ suit, has 
charged the original defendant in exe- 
cution. Wordall v. Smith, 1 Campb. 
332, 170 Reprint 976. 


84. State v. Case, 77 Mo. 247. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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return may be waived,®® and a person cannot recov- 
er against a sheriff for an alleged false return of 
service of summons upon him where he appeared in 
the action for the purpose of litigating the question 
whether he was before the court and such question 
was decided in the affirmative.8* But where a sheriff 
returns on an execution that part of the debt has 
been made and that the debtor has no goods which 
can be levied on for the remainder, the creditor 
does not waive his right of action for a false return 
by accepting the amount collected.87 So a sheriff’s 
hability for falsely returning that he had taken 
bail is not discharged by the ereditor’s omitting to 
demand the bail bond within a year after he has 
recovered judgment.§§ 


False representations of creditor. A subsequent 
attaching ereditor is not estopped from maintaining 
an action against a sheriff for a false return of the 
sale of an equity of redemption on execution, by a 
representation, made by such ereditor when acting 
as an auctioneer, that the land was under no encum- 
brance but the mortgage.*® 


[§ 504] (8) Miscellaneous Matters. A sheriff 
who has sold property under an execution and re- 
ceived the money cannot return nulla bona and 
avoid liability on the ground that such property was 
not properly salable under the writ.°® Nor will the 
fact that in the regular course of practice an order 
of publication intervened between an officer’s false 
return of non est to a summons and judgment by 
default shield him from liability for the false re- 
turn.®4 So, where there is statutory authority for 
the issuance of an execution to a county other than 
that in which the judgment was rendered, the is- 
suance of two executions to different counties on 
the same day affords no defense to an officer who 
has made a false return on one of such executions.°? 
It has also been held that, where the sheriff in an 
action against him for a false return does not set 
up a determination of a jury against the debtor’s 
title in the special proceeding provided for by stat- 
ute, or that the property was not in the debtor’s 
possession, or that it was not clear that it belonged 
to him, the refusal of the judgment ereditor, on 
demand, to indemnify the sheriff, is no defense.®* 


85. Bennett v. Bell, 46 SW 4, 701,)76 P 1120. 
20 KyL 308; State v. McCarthy, 134 93. 
Mo. A. 630, 114 SW 1110. 52 NYS 1078. 


86. Bennett v. Bell, 46 SW 4, 5, 701, 94, 
20 KyL 308 (“The judgment there- 
on, deciding his motion, was no- 
tice to him that he was before the 95. 
eourt, and afforded him opportunity to 
present such valid or other defense 


(N. Y.) 389. 
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Craft v. Brandow, 24 Misc. 306, 
Green v. Ferguson, 14 Johns, 


Cozine v. Walter, 55 N. Y. 304. 
96. Cozine v. Walter, supra. 99. 
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But where a summons was issued against a certain 
person which the constable by mistake served on an- 
other person, and returned the summons “personally 
served,” and judgment was rendered against the 
real defendant for a penalty alleged to have been 
incurred by the violation of a statute, the officer 
was entitled, in an action by such defendant against 
him for a false return, to show that defendant had 
been guilty of the offense.®4 


Failure of bail to complete proceedings for ex- 
oneration. The failure of a surety to an undertaking 
npon arrest to complete proceedings for his exon- 
eration will not wholly discharge the sheriff’s liabil- 
ity incurred by a false return,?® and a sheriff who 
prevents the surety from procuring exoneration is 
precluded from raising the objection in an action 
against him for rendering a false return that plain- 
tiff did not complete the proceedings for his exon- 
eration.°® 


[§ 505] f. Extent of Liability—(1) In General. 
A sheriff who makes a false return on an execution 
is prima facie lable for the amount thereof,®? but 
he may reduce his liability by showing that the loss 
resulting from the false return was less than that 
amount,®> so that the real measure of damages is 
the injury suffered by the complaining party.®® 
Where a deputy sheriff, having a writ of attachment 
against a person who had removed out of his pre- 
cinet, falsely returned that ‘he had left a summons 
at his last and usual place of abode, being the place 
of his late residence, and the judgment went by de- 
fault, defendant having no notice of the suit, it 
was held that the officer was not liable for the cost 
of an application for a review of the original judg- 
ment, or for the amount of such judgment until 
it had been proved erroneous by the successful ter- 
mination of the proceedings to review it,? but if 
the debt should prove to be due, the officer might be 
liable for the amount of the original costs.2 Where 
a litigant is prejudiced by a false return of the 
sheriff, but discovers the error in time to avoid such 
damages as would arise from proceeding further, 
the sheriff cannot be held liable for the consequene- 
es of the litigant so proceeding unless he assented 
thereto.t Where a sheriff makes a false return of 


return by reducing the amount to the 
true value of the goods, the officer’s 
liability is that amount only. Pierce 
v. Strickland, 19 F. Cas. No. 11,147, 
2 Story 292. 


Particular circumstances mitigat- 
ing damages see infra § 506. 


Pierce v. Strickland, 19 F. Cas. 


as he might have had”); State v. Mc- 
Carthy, 134 Mo. A. 630, 114 SW 1110. 


87. Dunnaway v. Collier, 2 Heisk. 
(Tenn.) 10 [disappr Trigg v. McDon- 
ald, 2 Humphr. (Tenn.) 386]; Holmes 
v. Clifton, 10 A. & E. 673, 37 ECI, 
357, 113 Reprint 255 [disappr Beynon 
vy. Garrat, 1 C. & P.154, 12 ECL 99, 
171 Reprint 1142]. 


88. Caesar v. Bradford, 13 Mass. 
169. 


89. Whitaker v. Sumner, 
(Mass.) 551, 19. AmD 298. 


90. Hewitt v. Corbett, 15 U. C. Q. 
B. (Ont.) 39. 


91. State v. Finn, 87 Mo. 310. 
92. Peo. v. Finch, 19 Colo. A. 512, 


loePick: 


Mitigation of damages see infra § 
06. 


97. Pierce v. Strickland, 19 F. Cas. 
No. 11,147, 2 Story 292; Ledyard v. 
Jones, 7 N. Y. 550, Seld. 24 [aff 6 N. 
Y. Super. 67]; Bacon v. Cropsey, 7 
N. Y. 195; Forsyth v. Dickson, 1 Grant 
> 26; Goodrich vy. Starr, 18 Vt, 
227. 


98. Pierce v. Strickland, 19 F. Cas. 
No. 11,147, 2 Story 292; Norton y. 
Valentine, 15 Me. 36. 


[a] Rule applied.—Where an offi- 
cer makes a return in which the goods 
attached are mistakenly valued at a 
sum greater than their value, and de- 
livers the goods to a receiptor, with 
the consent of the creditor, anid aft- 
erward, by leave of court, amends his 


No. 11,147, 2 Story 292; Thayer v. 
Roberts, 44 Me. 247; Knopf v. Herta, 
212 Mich. 622, 180 NW 629. 


[a] Award heid not excessive.— 
Knopf v. Herta, 212 Mich. 622, 180 
NW 629. 


1. Waterhouse y, 
234, 


2. Waterhouse v. Gibson, supra. 
8. Waterhouse v. Gibson, supra. 


4 Wright v. Keith, 24 Me. PHS 
Prosser v. Coots, 50 Mich. 262, 15 
NW 448. 


[a] MIllustration.—Where a sheriff 
has, by mistake, made a false return 
in certifying that he had left with 
plaintiff a true copy of a notice to ap- 
pear and submit to an examination, 


Gibson, 4 Me, 


BIS [ain Cabal 
personal service in an action on a special tax bill, 
by reason of which defendant’s property is sold, the 
measure of damages is the reasonable value of the 
land when sold.°® 


[§ 506] (2) Mitigation of Damages. In an action 
against a sheriff for a false return on an execution, 
he may show, in mitigation of damages, that other 
executions in his hands would have taken the pro- 
ceeds of a sale,® or that the judgment on which the 
execution was issued was void.’ But the officer 
eannot be permitted to show, in order to reduce 
damages, that the execution directed the collection 
of a greater sum than was due plaintiff.® 


Collectability of debt; insolvency of debtor. A 
sheriff may show in mitigation of his prima facie 
lability fer the amount of the execution that de- 
fendant had no property subject to execution,® but 
he cannot show that the judgment is still collecta- 
ble.t° So also, where, in an action by a creditor 
against a sheriff for falsely returning that he had 
served on the creditor a copy of the notification 
that a debtor intended to take the poor debtor’s 
oath, it appears that the copy actually served was 
such that the ereditor, if he had chosen, might have 
been present at the examination, the officer may 
show in mitigation of damages that the debtor had 
no attachable or visible property; and it has been 
held that the poverty of a debtor may mitigate the 
damages in an action against the sheriff for a false 
return on a ecapias, that he had taken bail for the 
debtor’s appearance.1* Where, however, a sheriff, 
having in his hands final process against the body of 
a debtor, neglects an opportunity to arrest him, and 
afterward the debtor absconds and the sheriff re- 
turns “non est inventus,” he cannot show the in- 
solvency of the debtor in mitigation of damages in 
an action for the false return.*® 


Failure of bail to surrender principal. The failure 

of sureties on a bail bond to surrender their princi- 
_pal in accordance with the provisions of the stat- 
ute after action begun on the bond and before an- 
swer, when such surrender was advised by the sher- 
iff, and the sureties were able to make it, may be 
pleaded by the sheriff in mitigation of damages in 


etc., that he might thereby prevent 
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an action on the sureties’ claim for damages sus- 
tained by reason of the sheriff’s false return to an 
execution issued against the person of the princi- 
pal.*# 


- [§ 507] K. Other Liabilitiest°—1. Assault. A 
sheriff or constable who commits an assault while 
acting without authority or any reason to believe 
that he has good authority is liable for damages to 
the person assaulted.1® He is also liable for an as- 
sault where in performing his duties he uses unnec- 
essary force and a person is thereby injured.t* So, 
where a sheriff had arrested one by mistake for an- 
other, and under the mistake shot at him, when es- 
caping, he was liable if he could, with due care and 
diligence, have ascertained his mistake before shoot- 
ing.!8 A sheriff who, in attempting to arrest, with- 
out a warrant, a person guilty at most of a misde- 
meanor, shoots such person while he is running 
away, is liable to him for the injury sustained.?® 
So an officer who, in attempting to make an arrest 
without a warrant, shoots a third person accompa- 
nying the person sought to be arrested, is lable 
therefor,?° and the person shot is not guilty of con- 
tributory negligence because, in the general excite- 
ment, not knowmg which way to go to escape injury, 
he runs into the range of fire intended for his com- 
panion.*? So, where officers, without warrant, 
agreed to intercept travelers on a certain highway, 
upon information that liquor was being unlawfully 
transported, and, in following out such agreement, 
one of the officers shot at innocent travelers who 
refused to stop, all of the officers are liable for the 
resulting injury,?* and it is no defense that the oth- 
er officers did not agree to do any shooting, the 
agreement to intercept travelers being the proxi- 
mate cause of the injury;?° nor is it any defense 
that there was, unknown to the person injured, a 
pint of liquor in the ear in which he was traveling,** 
or that the occupants of the car, without knowledge 
of the identity of the officers, violated the speed 
laws in trying to eseape,?® or that the officers acted 
in good faith and on the advice of the city attorney 
that they were authorized to stop travelers unlaw- 
fully transporting liquor.?¢ 


Killing person attempting to escape. An officer 


the issuing of an execution against 
his body, when in fact there was an er- 
ror in the copy, but the mistake was 
known to plaintiff in season to have 
avoided any inconvenience thereby at 
a trifling expense, he was entitled to 
recover only such sums as would have 
fully compensated him for any incon- 
venience in ascertaining the truth, 
and not damages for the injury sus- 
tained by him in being arrested and 
imprisoned on the execution. Wright 
vy. Keith, 24 Me. 158. 


5. State v. Finn, 13 Mo. A. 285. 


6. Forsyth v. Dickson, 1 Grant 
Gea) aac. 


7. Dorrance v. Henderson, 27 Hun 
206 [aff 92 N. Y. 406]. 


S7esbacon vs Cropsey, iN. \. 195: 


9. Ledyard v. Jones, 7 N. Y. 550, 
Seld. 24 [aff 6 N. Y. Super. 67]. 


10. Ledyard v. Jones, supra. 


11. Woods vy. Varnum, 21 Pick. 
(Mass.) 165. 


12. Weld v. Bartlett, 10 Mass. 470 
(it might be shown in mitigation of 
damages that the debtor was in ex- 
treme sickness and poverty, and that 
having recovered his health he did 
not conceal himself). 


13. Goodrich v. Starr, 18 Vt. 227. 


14. Prividi v. O’Brien, 46 Misc. 56, 
91 NYS 824. See Cozine v. Walter, 55 
N. Y. 304 (if the failure of a surety 
on an undertaking upon arrest to com- 
plete proceedings for exoneration is 
available to the sheriff for any pur- 
pose, it goes only to the reduction of 
damages). 


15. Cross references: 
Assault on prisoner see infra § 512, 


Civil liability for assault generally 
see Assault and Battery §§ 1-172. 


Liability of sheriff or constable: 


For acts of deputy see supra §§ 
195, 197. 


On official bond see infra § 955. 


16. Moriarity~v. Harris, 10 Ont. L. 
610, 6 OntWR 232. 


_iv. Edgin v. Talley, 169 Ark. 662, 
276 SW 591, 42 ALR 1194; Towle 
v. Matheus, 130 Cal. 574, 69 P 1064; 
3rown v. Weaver, 76 Miss. 7, 23 S 
388, 71 AmSR 512, 42 LRA 423. 


18.. Kopplekom §v. 
Nebr. 95, 10 NW 577. 


19. Geros v. Harries, 65 Utah 227, 
236 P 220, 39 ALR 1297. 


20. Edgin v. Talley, 169 Ark. 662, 
276 SW 591, 42 ALR 1194; State v. 
Cloud, 150 Miss. 697, 116 S 814. 


21. State v. Cloud, supra. 


22. Mitchell v. Hughes, 104 Wash. 
2S ew i Guben 26. 


Civil liability for conspiracy gen- 
erally see Conspiracy §§ 98-181. 


23. Mitchell v. Hughes, 104 Wash. 
Badd (Ol uo. 


24 Mitchell v. Hughes, supra. 


Huffman, 12 


25. Mitchell v. Hughes, supra. 
26. Mitchell v. Hughes, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 507-513] 


is liable where he kills a person attempting to es- 
eape from arrest for a misdemeanor.*? 


[§ 508] 2. Wrongful Arrest on Criminal 
Charge.2® Where an officer, without a warrant and 
because of personal anger, arrests a person for a 
breach of the peace, and fails to sustain the charge, 
he is liable in damages to the person arrested.”® 


[§ 509] 3. Injury to Property in Making Arrest. 
An officer who, in making a lawful arrest of a per- 
son attempting to escape in an automobile, shoots at 
the tires of the automobile in order to stop it, is 
not liable for injury to the car.*° 


[§ 510] 4. Taking Arrested Person before Wrong 
Magistrate. A sheriff who arrested a person for 
drunkenness and took him before a trial justice in 
an adjoining town, instead of one in the town where- 
in the arrest was made, as required by statute, has 
been held to be a trespasser.*+ 


[§ 511] 5. Seizure and Detention of Property on 
Making Arrest for Larceny. An officer upon arrest- 
ing a person charged with larceny has no right to 
take from him property other than that alleged to 
have been stolen, and if he does so is lable in dam- 
ages.°2 So, although an officer serving a warrant 
for larceny may lawfully take from defendant goods 
alleged to have been stolen,** he is liable for con- 
version if he refuses to return the same upon de- 
fendant being discharged,** and he is not exeused 
from liability because complainant in the criminal 
process had obtained judgment against him on his 


27. Head v. Martin, 85 Ky. 480, 3 
SW 622, 9 KyL 45. 


28. Generally see Arrest 5 C. J. p 
379; False Imprisonment 25 C. J. p 
439. 


158, 
415; 
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37. Eberhart v. Murphy, 110 Wash. 
ES Pai. Vet Wash. 
Kusah v. McCorkle, 100 Wash. 
318, 170 P 1023, LRAI918C 1158; Mc- 
Phee v._U. S. Fidelity, etc., 
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default for conversion of the property, and taken 
it away from him on execution, where complainant 
was not in fact the owner of the property.*® 


[§ 512] 6. Liabilities as to Prisoners or Con- 
victs’*—a. Ill Treatment or Injury. A sheriff owes 
a duty to a prisoner in his custody to keep him in 
health and free from harm,*7 and for a‘ negligent 
breach thereof resulting in injury he is lable to 
such prisoner,*® or, if he be dead, to those entitled 
to recover for his death.*® Any cruel or unnec- 
essary exposure of a prisoner to cold, or deprivation 
of suitable clothing or covering, while in the cus- 
tody of the officer arresting him, is unlawful, and 
the officer is liable therefor.*® So an officer is la- 
ble for an unlawful assault on a prisoner.4! But the 
officer has the right to take such measures as in his 
discretion may appear to be necessary to the iden- 
tification and recapture of prisoners should they es- 
cape, and one so doing does not render himseif liable 
in the absence of malice, wantonness, or a reckless 
disregard for the common dictates of humanity.*? 
A sheriff is not lable for an injury to a convict oe¢- 
curring while the latter is in the custody of a coun- 
ty convict contractor.*4 


[§ 513] b. Liability for Medical Services Ren- 
dered Prisoner. In the absence of an express con- 
tract, a sheriff is not personally liable for medical 
services required by the condition of a prisoner by 
reason of a wound inflicted upon him in making the 
arrest.** 


[b] Excessive damagees.—A ver- 
dict against a sheriff for one thou- 
sand five hundred dollars in favor of 
one in his custody, whom he roughly 
seized, overbore, and threw into a 


449, 194 P 


Cocos 


Liability of sheriff or constable for: 
Acts of deputy see supra § 195. 
Wrongful arrest under civil process 

see supra § 249 

29. Smith v. Dulion, 113 La. 882, 
387 S 864. 


30. Edgin v. Talley, 169 Ark. 662, 
276 SW 591, 42 ALR 1194. 


3 31. Papineau v. Bacon, 110 Mass. 
19: 


oo King v. Ham, 6 Allen (Mass.) 
[a] Measure of damages.—Where 


an officer upon arresting a person 
charged with larceny took from him 
a promissory note, which was not the 
property alleged to have been stolen, 
and refused to give it up on demand 
and retained possession of it for two 
years after the person arrested had 
been convicted, and the maker of the 
note became insolvent before the of- 
ficer offered to return it, the officer 
was liable for the value of the note 
at the time of the conversion and in- 
terest thereafter. King v. Ham, 6 Al- 
len (Mass.) 298. 


33. Fitzgerald v. Jordan, 11 Allen 
(Mass.) 128. 


34. Fitzgerald v. Jordan, supra. 
35. Fitzgerald v. Jordan, supra. 


sees Liability of sheriff or consta- 
e: 

For acts of deputy see supra § 195. 
On official bond see infra § 958. 


Prisoners generally see Convicts 13 
Cid. p 211 Prisons: 50)C. J. p. 327. 


Wash. 154, 100 P 174, 132 AmSR 958, 
21 LRANS Bary Tuttle v. Short, 42 
Wyo. 1, 288 524. 


[a] Transportation of prisoner.— 
A sheriff owes the duty to transport 
a prisoner with reasonable care for 
the latter’s safety, separate and apart 
from the promise contained in the 
official bond. Tuttle v. Short, 42 Wyo. 
1, 288 P 524. 


{b] Injury inflicted by insane cell 
mate.—A person lawfully in custody 
in a county jail was not chargeable 
with knowledge of any negligence of 
the sheriff and deputy in omitting to 
search his cell mate, under detention 
as insane suspect, to discover weap- 
ons. Kusah v. McCorkle, 100 Wash. 
318, 170 P 1023, LRA1918C 1158. 


38. See cases supra note 37. 


39. Kusah v. McCorkle, supra; 
McPhee v. U. S. Fidelity, etc., Co., 52 
Wash. 154, 100 P 174, 132 AmSR 958, 
21 LRANS 535. 


Giability for death by wrongful act 
generally see Death §§ 36-260. 


40. Petit v. Colmery, 20 Del. 
55 A 344. 


Injuries to prisoners generally see 
Prisons § 29. 


41. Union Indemn. Co. v. Cunning- 
ham, 22 Ala. A, 226, 114 S 285; Eber- 
hart v. Murphy, 113 Wash. 449, 194 
P 415, 110 Wash. 158, 188 P 17. 


[a] Prisoner is entitled to more 
than nominal damages if unlawfully 
assaulted. Union Indemn. Co. v. Cun- 
ningham, 22 Ala. A. 226, 114 S 285. 


266, 


bath-tub filled with cold water, caus- 
ing no substantial injuries, although 
plaintiff so treated was suffering from 
chronic appendicitis, for which he 
was subsequently operated on, was 
held excessive by seven hundred and 
fifty dollars. Eberhart v. Murphy, 
113 Wash. 449, 194 P 415, 110 Wash. 
TOS les alt. 


eae in making arrest see supra 


42. State v. Clausmier, 154 Ind. 
599, 57 NE 541, 50 LRA 73, 77 AmSR 
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fal Tllustration.—If, in his discre- 
tion, a sheriff deems it necessary to 
the prevention of the escape of an ac- 
cused person to take the prisoner’s 
photograph, and to ascertain his 
height, weight, and other physical 
peculiarities, and his name, residence, 
place of birth, etc., he may do so, 
without incurring liability therefor, 
his acts being without personal vio- 
lence to the prisoner. State v. Claus- 
mier, 154 Ind. 599, 57 NE 541, 50 LRA 
Ke 77 AmSR 51i. 


43. State v. Basham, 77 Miss. 688, 
27 S 996 (holding that this is true, 
although the convict contractor has 
ey ae the bond required by stat- 
ute). 


Injury to convict laborers generally 
see Convicts § 18. 


44. Spicer v. Williamson, 191 N.C. 
487, 132 SHE 291, 44 ALR 1280. 


Liability generally under implied 
contract of person employing physi- 
cian for another see Physicians and 
Surgeons § 185. 


900 [57 C.J.] 

[§ 514] 7. Escape*®—a. In General. As a gen- 
eral rule a sheriff is liable for the damage resulting 
from an escape of a prisoner in his eustody,*® pro- 
vided he has such prisoner legally in his custody.** 
And it is not essential to the maintenance of an ac- 
tion against an officer for the escape of a prisoner 
arrested on mesne process that a demand should be 
made upon him for the body of defendant on final 
process in the original action,*® or that he should 
have written notice that such final process is in the 
hands of an officer for service.*®9 To constitute an 
escape for which the sheriff is liable, it is necessary 
that there be some agency of the prisoner employed, 
or some wrongful act of another against whom the 
law gives a remedy,°® and no liability is incurred 
where a prisoner is removed from custody by legal 
process.°>! Where a sheriff commits a person arrest- 
ed on mesne process to nonofficial control, and is 
unable to produce him on the return day, he is ha- 
ble for an escape,°? and there cannot be a subse- 
quent escape without a new arrest;°? but the off- 
cer may, at his peril, allow the debtor freedom from 
official restraint, provided he produce him at the 
proper time.°# 


Effect of change in incumbency. A former sher- 


45. Cross references: 

Criminal liability for escape see Hs- 

cape 21 C. J. p 825. 

Liability: 
For acts of deputy see supra § 195. 
Of jailer or sheriff acting as such 
for escape of prisoners generally 
see Prisons §§ 65-78. 

On official bond see infra § 956. 
Penalties for permitting escape see 

infra § 738. 

Summary remedies against officer for 

allowing escape see infra § 701. 

46. U. S.—Mewster v. Spalding, 17 
¥. Cas. No. 9,513, 6 McLean 24; Spaf- 
ford v. Goodell, 22 F. Cas. No. 13,197, 
3 McLean 97. 


Ala.—Pugh v. McRae, 2 Ala. 393. 


146; 
477, 5 AmD 291; 


& Rs 3905 
Shewel v. Fell, 
ers v. Keim, 


204. 
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Dash v. Van Kleeck, 7 Johns. 
Russell v. Turner, 7 
Johns. 189, 5 AmD 254; 
Raymond, 6 Johns. 
Turner, 4 Johns. 469. 


N. C.—Sutton v. Williams, 199 N. C. | 499 
546, 155 SE 160; Winborne v. Mitchell, 
IIS IN Ct od Ope ome Ouse oii 
Turrentine, 30 N. C. 201. 


Pa.—Wheeler v. Hambright, 9 Serg. 
Blue v. Com., 4 Watts 215; 
4 Yeates 47; 
4 Pa. Co. 572 [rev on 
other grounds 120 Pa. 121, 13 A 710]. 


aoe I.—Carpenter v. Fifield, 14 R. I. 
S. C.—Cook v. Irving, 35 S. Cc. L. 


Tenn.—Williamson  v. 


wi 
a 7 


[§ 514 


iff is not liable for the escape of a prisoner during 
the term of his successor, although such prisoner 
was committed on civil process during his own term, 
if he has regularly delivered him to his successor.” 
But it has been held that it is not the imperative 
duty of a returning sheriff to sign over, at the end 
of his term, to the new sheriff, a debtor taken on 
execution, who is on the jail limits, so as to make 
the officer, if he fails to do so, liable to the judg- 
ment creditor in the amount of the debt, as for an 
escape.°® It has also been held that a sheriff whose 
term of office has expired, and who has turned over 
to his successor the jail and prisoners actually there- 
in, is not liable for a failure to deliver to him a pris- 
oner in his custody on a body execution, if the new 
sheriff has not served the certificate of appointment 
as required by statute.°7 A new sheriff who has 
regularly received a prisoner from his predecessor 
is Hable for his escape,°® although a voluntary es- 
cape may have existed in the time of his predeces- 
sor;>® but the mere termination of the former sher- 
iff’s incumbency, without a regular assignment of 
the prisoner to the new sheriff, does not make the 
latter liable for a subsequent escape.®° If plain- 
tiff elects to sue the former sheriff and recovers, the 


gally in the sheriff’s custody, the lat- 
ter was not liable for such refusal in 
an action for an escape. Saffier v. 
Dike, 82 App. Div. 485, 81 NYS 593. 


48. Hart v. Stevenson, 25 Conn. 


Olmstead v. 
62; Rawson v. 


49, Hart v. Stevenson, supra. 


50. Wilckens v. Willet, 4 Abb. Dec. 
(N. Y.) 596, 1 Keyes 521 [aff 12 AbbPr 
319, 21 HowPr 40]. 


‘Acts constituting escape generally 
see Prisons §§ 57-64. 


51. Wilckens v. Willet, 4 Abb. Dec. 
(N. Y.) 596, 1 Keyes 521 [aff 12 Abb 
Pr 319, 21 HowPr 40]. 


[a] Warrant issued by congress.— 
Wilckens v. Willet, 4 Abb. Dec. (N. 
Y.) 596, 1 Keyes 521 [aff 12 AbbPr 
SMUD Pal "HowPr 40]. 


Mabry v. 


Saund- 


Webb, 2 


Conn.—Hart v. Stevenson, 25 Conn. 
499, 


Ga.—Abbott v. Holland, 20 Ga. 598. 


Ill.— Pease v. Hubbard, 37 Ill. 257; 
Brother v. Cannon, 2 Ill. 200. 


Ind.—State v. Mullen, 50 Ind. 598; 
McGruder v. Russell, 2 Blackf. .18. 


Md.—Koones vy. Maddox, 2 Harr. & 
G. 106. 


Mass.—Griffin v. Brown, 2 Pick. 
304; Colby v. Sampson, 5 Mass. 310. 


Mich.—Peo. v. Gebhardt, 154 Mich, 
504, 118 NW 16. 


Mo.—Warberton v. Wood, 6 Mo. 8. 


N. J.—Richardson v. Rittenhouse, 
40 N. J. L. 230. 


N. Y.—Peo. v. Milliken, 193 N. Y. 
675, 87 NH 1125; Flaherty v. Milliken, 
193 N. Y¥. 564, 86 NE 558; Metcalf v. 
Stryker, 31 N. Y. 255 [aft 31 Barb, 
62]; Smith v. Knapp, 30 N. Y. 581; 
Hutchinson v. Brand, 9 N. Y. 208; 
Latham v. Westervelt, 26 Barb. 256; 
Latham v. Westervelt, 16 Barb. 421; 
McCreery v. Willett, 17 N.Y. Super. 
643; Cosgrove v. Bowe, 10 Daly 353, 2 
NYCivProc 61; Levy v. Melody, 50 
Misc. 509, 99 NYS 153; Brown v. Lit- 
tlefield, 1 Wend. 398; Armstrong v. 
Garrow, 6 Cow. 465; Jones vy. Cook, 
1 Cow. 309; Palmer v. Hatch, 9 Johns. 
329; Van "Slyck v. Taylor, 9 Johns. 


Humphr. 
Hayw. 65. 


Wis.—Gebhardt v. Holmes, 149 Wis. 
428, 135 NW 860. 


Ont.—Burnham y. Hall, 44 U. C. Q. 


133; Love v. McAlister, 4 


Be 2973" Taylor v. McEwan, 2 uw (OF 
Or Bs: 126; Savage v. Jarvis, ce OF Ox 
OrmBs 331; O’Reilly v. Moodie, Aniline. 
Q. B. 266; Huntley v. Smith, 4 U. C. 
On Bae tsa 

See Dufek v. Harrison County, 


(Tex. Civ. A.) 289 SW 741 (sheriff 
acts without authority and in viola- 
tion of the law where he discharges 
a prisoner without bail). 


Liabtity for admitting prisoner to 
jail liberties see Prisons § 58. 


47. Barth v. Clise, 12 Wall. (U. S.) 
400, 20 L. ed. 393; Saffier v. Dike, 82 
App. Div. 485, 81 NYS 5938; Gebhardt 
vy. Holmes, 149 Wis. 428, 1835 NW 860. 


[a] Prisoner brought up on habeas 
corpus is in the custody of the court, 
and the sheriff is not liable for his 
escape before a remand or other or- 
der placing new duties on him. Barth 
va ert 12 Wall. (U. S.) 400, 20 L. 
ed. 393. 


[b] Where sheriff refused to re- 
ceive judgment debtor arrested under 
a body execution, when brought to 
him for imprisonment in the county 
jail, and the prisoner was never le- 


52. Gebhardt v. Holmes, 149 Wis. 
428, 1835 NW 860. 


53. Gebhardt v. Holmes, 
See also supra text and note 47. 


54 Gebhardt v. Holmes, supra. 


55. Partridge v. Westervelt, 13 
Wend. (N. Y.) 500; Hempstead Ve 
Weed, 20 Johns. (N. Y.) 64, 11 AmD 


Supra, 


eee Day v. Sweetser, 2 Tyler (Vt.) 
56. French v. Willet, 23 N. Y. Su- 
per. 566. 


57. Feerick v. Conner, 9 Daly (N. 
Y.) 523. oy 


58. Partridge v. 
Wend. (N. Y.) 500; 
Weed, 20 Johns, 
244, And see cases infra note 59. 


59. Stickle v. Reed, 23 Hun (N. 
Y.) 417; Rawson y. Turner, 4 Johns. 
(CN. Y.) 469; Mynours v. Turke, Dyer 
66a, 73 Reprint 139; James v. Pierce, 
2 Lev. 132, 838 Reprint 484, 1 Vent. 
269, 86 Reprint 180; Lenthal We 
Lenthal, 2 Lev. 109, 103 Reprint 473; 
Grant v. Southers, 6 Mod. 188, 87 Re- 
print 938. Contra In re Sheriff of 
BHssex, Hob. 202, 80 Reprint 349, 


60. Partridge v. Westervelt, 13 
Wend. (N.  Y.) 500; Hempstead We 
Mee 20 Johns. (N. Yi.) 645911 Am D 
244. 


Westervelt, 13 
Hempstead v. 
(N. Y.) 64, 11 AmD 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 514-520] 


judgment bars any action against the new sheriff 
for a fresh escape. 


[§ 515] b. Relief from Liability®°—(1) Validity 
and Regularity of Process or Judgment. A sheriff 
is not relieved from liability for an eseape by the 
fact that the process on which the prisoner was ar- 
rested was irregular and voidable;** but he is not 
liable for an escape where the: process on which 
the prisoner was arrested was void** or insufficient 
to authorize the arrest,®° or where the arrest was 
made without any warrant, although the arresting 
officer had the writ in his possession.°® So, if the 
court rendering judgment was without jurisdiction, 
the sheriff is relieved from lability for an escape,** 
but if the judgment is not void, but merely erro- 
neous, the sheriff ineurs no lability.®§ 


[§ 516] (2) Poverty or Insolvency®® of Debtor. 
In an action against a sheriff for an escape, the pov- 
erty or insolvency of the debtor may be shown in 
mitigation of damages;*° but it is not available as 
a bar to the action." 


[§ 517] (8) Privilege from Arrest. Where the 
person arrested is absolutely privileged from ar- 
rest,’ the officer incurs no lability by allowing him 
to escape.7* But in some cases it has been held 
that, where the privilege is temporary and limited,’# 
the sheriff is liable for an escape if, upon his own 
responsibility, he releases the prisoner.*® 


[§ 518] (4) Discharge by Order of Court. That 
a prisoner arrested under an execution in a civil ac- 
tion has been discharged from imprisonment by the 


61. Rawson v. Turner, 4 Johns. 
(N. Y.) 469. 
62. Defenses in actions against we 


jailer or sheriff acting as such for es-| Y.) 32; 


SHERIFFS AND CONSTABLES 


Privilege of attorneys from arrest 81. 
see Attorney and Client § 101. 


Sperry v. Willard, 1 Wend. (N. 
Secor v. Bell, 18 Johns. (N. 


[SPC SeteegOL 


order of a court or judicial officer having jurisdic- 
tion to make it is a good defense to the sheriff, in an 
action for escape, although the order was errone- 
ously made and might have been avoided,*® but it is 
is otherwise where the order was granted without 
jurisdiction or is void on its face.** 


[§ 519] (5) Waiver of Right of Action. Where, 
after the sheriff has become liable for an escape by 
taking an insufficient bond from a prisoner in con- 
tempt, the prosecutor takes an assignment of the 
bond after breach of its condition, and also takes an 
order for a further attachment, but fails to issue 
such further attachment, and the prisoner is surren- 
dered by his bail, the prosecutor’s right of action 
against the sheriff for the escape 1s waived.’® So 
it has been held that the lability of a sheriff for the 
escape of a prisoner taken under a capias ad satis- 
faciendum, and released on an insufficient bond, is 
waived where the creditor takes an assignment of 
the bond and recovers judgment thereon.’ 


[§ 520] c. Extent of Liability—(1) In General. 
A sheriff who allows a prisoner arrested on mesne 
process to escape is prima facie hable for the entire 
debt,®° but may reduce his liability by showing that 
the creditor was not injured to that extent,§+ thus 
making the actual loss the real measure of damag- 
es.82. And according to some authorities the same 
rule applies in case of an escape of a prisoner ar- 
rested on final process.8? But other authorities hold 
that where a debtor is arrested on final process, his 
escape renders the sheriff absolutely liable for the 
debt.84 A sheriff who illegally releases a prisoner 
sentenced for default in payment of a fine is liable 


Sheldon v. Upham, 14 R.I. 493; 
Kingan v. Hall, 24°U. C. Q. B. (Ont.) 
248. See Savage v. Jarvis, 8 U. C. Q. 
B. (Ont.) 331 (in cases of involuntary 


cape of prisoners see Prisons §§ 70- 
78. 


68. Woodruff v. Barrett, 15 N. J. L. 
40; Ginochio v. Orser, 1 Abb. Pr. (N. 
Y.) 433; Jones v. Cook, 1 Cow. (N. Y.) 
309. See generally Prisons Sys. 


64. Tuttle v. Wilson, 24 Ill. 553; 
Carpenter v. Willett, 31 N. Y. 90, 1 
Abb. Dec. 312, 1 Keyes 510, 28 HowPr 
225 {aff 19 N. Y. Super. 25, 18 HowPr 


400]; Jones v. Cook, 1 Cow. (N. Y.) 
309. See generally Prisons § 53. 

65. Governor v. Stribling, 2 Blackf. 
(Ind.) 24; Hitchcock v. Baker, 2 Al- 
jen (Mass.) 431; Lutterloh v. Powell, 
ZeNE Ce 305: 

66. Rigney v. Ruttan, 5 U.C. Q. B. 


Ons: Ont.) ‘107. 


67. Austin v. Fitch, 1 Root (Conn.) 
288. 


68. 
NorooL 

69. Generally see Insolvency 32 C. 
Aeon (Rs 

70. See infra § 521. 

71. Barnes v. Willett, 35 Barb. (N. 
Y.) 514. See Saunders v. Keim, 4 Pa. 
Co. 572 [rev on other grounds 120 Pa. 
121, 13 A 710] (where the sheriff was 
held liable for the escape of a prison- 
er whose petition for discharge under 
the insolvent laws was ‘denied). 


72. See Arrest §§ 133-153 passim. 


73. Green v. Edson, 2 N. H. 293; 
Ray v. Hogeboom, 11 Johns. (N. Y.) 
433. 


Wesson v. Chamberlain, 3 N. 


Y.) 52 (in both of which cases the 
person arrested was an attorney, 
privileged from arrest during sitting 
of court). 


76. Wilckens v. Willet, 4 Abb. Dec. 
(N. Y.) 596, 1 Keyes 521 [aff 12 Abb 
Pr 319, 21 HowPr 40]; Perry v. Kent, 
88 Hun 407, 34 NYS 848 [aff 157 N. Y. 
710 mem, 53 NE 1130 mem]; Bully- 
more v. Cooper, 2 Lans. 71 [aff 46 N. 
Y. 236]; Lowman vy. Billington, 65 
Mise. 111, 120, 119 NYS 825. 


77. Perry v. Kent, 88 Hun 407, 34 
NYS 843 [aff 157 N. Y. 710 mem, 53 
NE 1130 mem]; Bullymore v. Cooper, 


2 Luans. 71 [atl 46 Nv Yue236]., See 
generally Prisons § 68. 
78. Morton v. Campbell, 14 AbbPr 


(N. Y.) 410. 


79. Kerr v. McEwan, 27 U. C. Q. B. 
(Ont.) 170. But see Shea v. Talbot, 6 
Newfoundl. 382, 405 (holding that the 
fact that an officer took a bail bond 
from one arrested on a capias ad re- 
spondendum and assigned it to plain- 
tiff in the writ was no defense to an 
action against the officer for an es- 
cape). 

80. U. S.—Duryee v. Webb, 8 F. 
Cas. No. 4,198, 16 Conn. 558 note. 

Ark.—Faulkner v. State, 6 Ark. 150. 


N. Y.—Latham vy. Westervelt, 26 
Barb. 256. 

R. I.—Sheldon v. Upham, 14 R. I. 
493. 

Ont.—-Taylor v. McEwan, 27 U. C. Q. 
B. 126; Savage v. Jarvis, 8 U. C. Q. 


74. See Arrest §§ 133-153 passim.'B. 331. 


escape, where case is brought, sub- 
stantial damages need not be given 
where it is clearly shown that the 
creditor has lost nothing). 


Particular matters mitigating dam- 
ages see infra § 521. 


82. N. Y.—Singer v. Knott, 203 
App. Div. 556, 196 NYS 565 [rev on 
other grounds 237 N. Y. 110, 142 NE 
435, reare den 237 N. Y. 563 mem, 
143 NE 744 mem]; Daguerre v. Orser, 
15 AbbPr 113; Russell v. Turner, 7 
Johns. L895, "AmD 254. 


eae I.—Sheldon v. Upham, 14 R. I. 


S. C—Blanding v. Rogers, 5 S. C. L. 
394, 4 AmD 595, 


Ont.——Taylor v. McEwan, 27 U. C. 
Oa ;Bs tea. 


Newfoundl.—Shea v. Talbot, 6 New- 
foundl. 382. 


[a] “Actual damages must be 
proved in an action against the sher- 
iff, for an escape on mesne process.” 
-nee v. Talbot, 6 Newfoundl. 382, 


83. Perkins v. Giles, 9 Leigh (36 
Va...) (39%, 33. AmD* 249) Kinloehs we 
Hatt, 25 U. Co Q: B. COnt)). 141 -ekain= 
gan v, Hall, 24 U. Co Q@-B.-COnt)1248. 
See Slocum v. Riley, 145 Mass. 370, 
14 NE 174 (plaintiff could recover 
only such damages as he proves he 
actually sustained by the escape of 
one arrested on a writ in favor of 
plaintiff). 


84. Latham v. Westervelt, 26 Barb. 


(N. Y.) 256; Shewel v. Fell, 4 Yeates 
(Pa.) 47, 3 Yeates 17. 


902) foi O. Ia 
to the county authorities for the amount of the 
fine.’® 

[§ 521] (2) Mitigation of Damages. Where a 
plaintiff, having obtained security from defendant 
for his debt, relinquishes it, after knowledge of an 
escape, the sheriff may avail himself of such fact in 
mitigation of damages, in an action against him for 
the escape.*¢ So it may be shown in mitigation of 
damages that the debt could not have been made 
out of the debtor.®? 


. Poverty or insolvency of debtor. The poverty or 
insolvency of the debtor may be shown in mitigation 
of damages in an action against an officer for an 
eseape,’* but not where he is sued on his liability 
as bail.®® 


[§ 522] 8. Injuries by Mobs or Rioters.°° <A 
sheriff cannot be held lable for injuries to persons 
or property suffered through the violence of mobs, 
riots, or insurrections,®! where his failure to pre- 
vent the injury was due to physical inability to cope 
with the force confronting him.®? But he is lable 
if he knowingly commits acts amounting to a par- 
ticipation in the unlawful purposes of the mob,° 
or if, having the force at hand to prevent the in- 
jury, he stands idle and permits it.°* 


[§ 523] 9. Furnishing Erroneous Information. 
Where a surety on a poor debtor’s bond, before the 


85. Sheriff's Duty, 43 Pa. Co. 531. 92. 


SHERIFFS AND CONSTABLES 


State v. Wade, 87 Md. 529, 40 


[§§ 520-525 


condition had expired, applied to the sheriff for in- 
formation as to its date, and the officer stated to him 
a time later than its true one, the surety could not 
maintain an action against the officer in consequence 
of such erroneous statement, unless he knew it to 
have been false, or made it with an intention to de- 
eceive.°® 


[§ 524] 10. Failure to Record Assignment. 
Where a deed of assignment of an insolvent person, 
executed in pursuance of the assignment laws, in 
favor of the sheriff as assignee, is rendered void be- 
cause of the latter’s failure to have the same filed 
and recorded within the time required by law, and 
by reason thereof the property of the insolvent is 
lost to the general creditors, the sheriff is hable to 
such creditors;9® and it is not a prerequisite to the 
maintenance of an action by a creditor who has thus 
suffered loss that he should have his claim against 
the insolvent filed with and approved by the coun- 
ty court.°? 


[§ 525] L. Protection Afforded by Process, Judg- 
ment, or Order of Court—l. General Rule—a. Pro- 
tection of Sheriff or Constable. It is well estab- 
lished as a general rule that the process, judgment, 
or order of a court having apparent jurisdiction, 
if valid on its face, affords complete protection to a 
sheriff or constable from lability for any proper 
or necessary act done in its execution,®® but not 


Cal.— Old Settlers’ Inv. Co. v 


86. Russell v. Turner, 7 Johns. (N. 
Y.) 189, 5 AmD 254. 


87. Faulkner v. State, 6 Ark. 150; 
Latham v. Westervelt, 26 Barb. (N. 
YA) (2.6. 


Poverty or insolvency of debtor as 
mitigating damages see infra text 
and notes 88, 89. 


88. Metcalf v. Stryker, 31 N. Y. 
255 [aff 31 Barb. 62]; Smith v. Knapp, 
30 N. Y. 581 (escape on mesne proc- 
ess); Buczynski v. Anderson, 174 App. 
Divet (90. LOLOIN YS? 69:75" “Pottery v. 
Lansing, 1 Johns. (N. Y.) 215, 3 AmD 
310; Boyce v. Barksdale, 15 S. C. L. 

; State Treasurer v. Weeks, 4 Vt. 
AL oraeimloeh vo Hal. 25 Ue sOs @s Bs 
(Ont.) 141. And see Prisons § 77. 


[a] In Indiana (1) it has been laid 
down as the rule that in case of a 
voluntary escape the sheriff is liable 
for the whole amount of the judgment 
whether the prisoner is solvent or in- 
solvent; but where the escape is 
merely negligent, the officer, while 
prima facie liable for the amount of 
the judgment, may show in mitiga- 
tion of damages that the prisoner 
had no property or means with which 
he could have paid or secured the debt 
in whole or in part, and that he could 
not procure the same to be replevied. 
State v. Mullen, 50 Ind. 598; State v. 
Hamilton, 33 Ind. 502. (2) An officer 
who willfully suffers a person ar- 
rested in bastardy proceedings to es- 
cape is liable to the extent of the sum 
fixed on final judgment, and cannot 
plead defendant’s insolvency in de- 
fense. Lakin v. State, 89 Ind. 68. 


89. See supra § 469. 


90. Suppression of: 
Insurrection see Insurrection 

Sedition § 16. 
Riot see Riot §§ 41-45. 

91. South v. Maryland, 18 How. 
(U. S.) 396, 15 L. ed. 433 


and 


A 104, 40 LRA 628. 


[a] Failure to prevent lynching of 
prisoner.—State v. Wade, 87 Md. 529, 
40 A 104, 40 LRA 628. 


93. Asher v. Cabell, 50 Fed. 818, 1 
CCA 693. 


[a] Illustration.—An officer who 
permits a prisoner in his custody to 
be disarmed and shackled, and then 
negligently anid knowingly delivers 
him over to incompetent deputies and 
the known hostility of a mob, is li- 
able for the killing of such prisoner 
by the mob. Asher v. Cabell, 50 Fed. 
S18, dC CACG93 > 


94. State v. Wade, 87 Md. 529, 40 
A 104, 40 LRA 628. 


95. Moulton v. Jose, 25 Me. 76. 


96. Huddleson v. Polk, 70 Nebr. 
492, 102 NW 464, 70 Nebr. 489, 100 
NW 802, 70 Nebr. 488, 97 NW 624. 


97. Huddleson v. Polk, supra. 


98. U. S—Matthews v. Densmore, 
109. US? 206, 8 SCthi26.727k. edi 912 
[foll Marks vy. Shoup, 181 U. S. 562, 
21 SCt 724, 45 L. ed. 1002]; Conner v. 
Long, 104) Oy So 228) 26 a ved w23): 
O’Brien v. Weld, 92 U. S. 81, 23 L. ed. 
675; Erskine v. Hohnback, 14 Wall. 
613, 20 L. ed. 745; Norris v. McCanna, 
29 Fed. 757; Smith v. Miles, 22 F. Cas. 
No. 13,079a, Hempst. 34. 


Ala.—Baker v. Sparks, 202 Ala. 653, 
81 S 609; Adamson v. Noble, 137 Ala. 
668, 35 S 189; Murphy v. State, 55 
Ala. 252; Kirksey v. Dubose, 19 Ala. 
43; Payne v. Governor, 18 Ala. 320; 
Averett v. Thompson, 15 Ala. 678; 
Cogburn v. Spence, 15 Ala. 549, 50 
AmD 140; Governor v. Gibson, 14 Ala. 
326; Smith v. Leavitts, 10 Ala. 92; 
Fortner v. Flannagan, 3 Port. 257; 
Wright v. Spencer, 1 Stew. 576, 
AmD 76; Bender v. Graham, Minor 
269. 


iG ee v. Spear, 8 Ark. 


White, 158 Cal. 236, 110 P 922; Laugh- 
lin v. Thompson, 76 Cal. 287, 18 P 330; 
Brichman v. Ross, 67 Cal. 601, 8 P 316; 
Norcross v. Nunan, 61 Cal. 640; Mc- 
Cullough v. Clark, 41 Cal. 298; Buf- 
fandeau v. Edmondson, 17 Cal. 436, 79 
AmD 139; Taylor v. Brown, 4 Cal. 
188, 60 AmD 604; Lazarus v. Byrnes, 
32 Cal. <A. 431, 163 P 2275) MéeRaerve 
Lackmann, 8 Cal. A, 241, 96 P 505. 


Colo.—Archibald v. Thompson, 2 
Colo. 388. 


Conn.—Osgood v. Carver, 43 Conn. 
24; Toby v. Reed, 9 Conn. 216; Wat- 
oor v. Watson, 9 Conn. 140, 23 AmD 


ie Ee v. Dean, 2 Del. 


Fla.—Camp v. Moseley, 2 Fla. 171. 


Ga.—Wilbur v. Stokes, 117 Ga. 545, 
43 SE 856; Haslett v. Rodgers, 107 
Ga. 239, 33 SE 44; Rounsaville v. 
McGinnis, 93 Ga. 579, 21 SE 123; John- 
son v. Fox, 51 Ga. 270; Wallace v. 
Holly, 18 Ga. 389, 58 AmD 518; Jones 
v. McCowen, 34 Ga. A. 801, 131 SE 290. 


Hawaii.—Gomez v. Whitney, 21 Ha- 
wali 539. 


Ida.—Coombs vy. Collins, 6 Ida. 536, 
57 P 310; Blumaur-Frank Drug Co. 
v. Branstetter, 4 Ida. 557, 48 P 575, 95 
AmSR 151. 


Ill.—Johnson v. Holloway, 82 Ill. 
334; Housh v. Peo., 75 Ill. 487; Out- 
house v. Allen, 72 Tll. 529; Booth v. 
Rees, 26 Ill. 45; Tuttle v. Wilson, 24 
Ill. 553; McDonald v. Wilkie, 13 Ill. 
22, 54 AmD 423; Parker v. Smith, 6 
Ill. 411; Barnes v. Barber, 6 Ill. 401; 
Lattin v. Smith, 1 Dll. 361; Mager- 
stadt v. Peo., 105 Il]. A. 316; Gilbert 
v. Buffalo Bill’’s Wild West Co., 70 
ete 326; McGillis v. Bishop, 27 Ill. 


Ind.—Hartlep v. Cole, 101 Ind. 458; 
Thurston v. Boardman, Wils. 433; 
State v. King, 30 Ind. A. 389, 66 NE 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where the sheriff acts wrongfully,®® or in other than 


his official capacity.* 


Statutes protecting officers from liability in the 


85; Thompson v. State, 3 Ind. A. 371, 
28 NE 996. 


Iowa.—Thompson v. Jackson, 93 
Iowa 376, 61 NW 1004, 27 LRA 92; 
Carpenter v. Scott, 86 Iowa 563, 53 
NW 328; Henke v. McCord, 55 Iowa 
378, 7 NE 623; Webster v. Reid, Morr. 
467. 


Kan.—Allen v. Corlew, 10 Kan. 70; 
Holdredge v. McCombs, 8 Kan. A. 6638, 
56 P 536. 


Ky.—Torian v. Caldwell, 167 Ky. 
670, 181 SW 3738; Ackerson v. Semple, 
163. Ky. 395, 173. SW.,1153; Pepper v: 
Mayes, 81 Ky. 673; Clay v. Sandefer, 
12 B. Mon. 334; Hunt v. Ballew, 9 B. 
Mon. 390; Kleissendorff v. Fore, 3 B. 
Mon. 471; Percefull v. Com., 3 B. Mon. 
347; Ringo v. Ward, 2 B. Mon. 127; 
Ashcraft v. Elliott, 38 SW 1062, 18 
KyL 934. 


La.—Crusel v. Brooks, 121 La. 243, 


46 S 224; Crow v. Manning, 45 La. 
Ann. 1221, 14S 122; Rau v. Katz, 26 
la. Ann. 463; Brainard v. Head, 15 


La. Ann. 489; Flournoy v. Milling, 15 
La. Ann. 473; Ellmore v. Hufty, 13 La. 
Ann. 227: (Paseal “vo Ducros, 8. Rob. 
112, 41 AmD 294; Clavarie v. Wagga- 
man, McG. 35; Stevenson v. Exchange 
Nat. Bank, 10 La. A. 179, 120 S 96. 


Me.—Jacques v. Parks, 96 Me. 268, 
52 A 763; Lashus v. Matthews, 75 Me. 
446; Gray v. Kimball, 42 Me. 299; 
Wilton Mfg. Co. v. Butler, 34 Me. 431; 
Clark v. Foxcroft, 6 Me. 296, 20 AmD 
309. 


Md.—State v. Timmons, 90 Md. 10; 
Thomson v. Baltimore, etc., Co., 33 
Md. 312. 


Mass.—Goldis v. Gately, 168 Mass. 
300, 47 NE 96; O’Shaughnessy v. Bax- 


ter, 121 Mass. 515; Bergin v. Hay- 
ward, 102 Mass. 414; Whipple v. 
Kent, 2 Gray 410, AmD 470; 


Twitchell v. Shaw, 10 Cush. 46, 57 
AmD 80; Hoit v. Hook, 14 Mass. 210; 
Pearce v. Atwood, 13 Mass. 324; Sand- 
ford v. Nichols, 13 Mass. 286, 7 AmD 
151; Nichols v. Thomas, 4 Mass. 232. 


Mich.—O’Meara v. Merritt, 128 
Mich. 249, 87 NW 197; Miller v. 
Hahn, 116 Mich. 607, 74 NW 1051; 
Dunn v. Gilman, 34 Mich. 256; Foster 
v. Wiley, 27 Mich. 244, 15 AmR 185; 
Ortman vy. Greenman, 4 Mich. 291. 


Minn.—Whitney v. Welnetz, 153 
Minn. 162, 190 NW 57, 28 ALR 68; 
Johnson v. Randall, 74 Minn. 44, 76 
NW 791; Hill v. Raiscot, 34 Minn. 
270, 25 NW 604; Baker v. Sheehan, 29 
Minn. 235, 12 NW 704; Orr v. Box, 22 
ee S88: Clark v. Norton, 6 Minn. 


Mo.—State v. O’Neill, 151 Mo. 67, 
52 SW 240; State v. Devitt, 107 Mo. 
573, 17 SW 900,28 AmSR 440; How- 
ard v. Clark, 43 Mo. 344; Higdon v. 
Conway, 12 Mo. 295; Milburn v. Gil- 
man, 11 Mo. 64; Brown v. Henderson, 
1 Mo. 134; White v. Henderson, 218 
Mo. A. 611, 265 SW 991; State v. 
Smith, 81 Mo. A. 671. 


Nebr.—Philips v. Spotts, 14 Nebr. 
1392155 NW 332. 


Nev.—Keys v. Grannis, 3 Ney. 548. 


N. H.—York v. Sanborn, 47 N. H. 
403; Keniston vy. Little, 30 N. H. 318, 
64 AmD 297. 


N. J.—Mangold v. Thorpe, 33 N. J. 
L. 134. 


N. M.—Gallegos v. Sandoval, 15 N. 
M. 216, 106 P 373; Archibeque v. 


Pate Cor I — 434 
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Miera, 1 N. M. 419. 


N. Y.—Hess v. Hess, 117 N. Y. 306, 
22 NE 956; Oswego First Nat. Bank 
v. Dunn, 97 N. Y. 149, 49 AmR 517 
[rev 29 Hun 529]; Day v. Bach, 87 
N. Y. 56 [aff’ 46 IN. Y. Super. 4601); 
Clearwater v. Brill, 63 N. Y. 627 mem 
{rev 4 Hun 728]; Hill v. Haynes, 54 
N. Y. 153; Bullis v. Montgomery, 50 
NAG cbasteomith Va Orser 4c.) We 
132 [aff 43 Barb. 187]; Paige v. Willet, 
SOBING HN She OD Transer. A. 27; Acker 
v. Ledyard, 8 N. Y. 62 [rev 8 Barb. 
514]; Bacon v. Cropsey, 7 N. Y. 195; 
Sheldon v. Van Buskirk, 2.N. Y. 473; 
Ide v. Finn, 196 App. Div. 304, 187 
NYS 202; McCarthy v. McCabe, 131 
App. Div. 396, 115 NYS 829; Strong 
v. Walton, 47 App. Div. 114, 62 NYS 
353; Seward v. Wales, 40 App. Div. 
539, 58 NYS 42 [aff 167 N.-Y. 538, 60 
NE 1120]; Van Camp v. Searle, 79 
Hun 134, 29 NYS 757, 24 NYCivProc 
22 [mod on other. grounds 147)-N.’ ¥. 
150, 41 NE 427]; Livingston v. Mil- 
ler, 48 Hun 232, 16 NYSt 71; Bodine 
v. Thurwachter, 34 Hun 6; Dorrance 
v. Henderson, 27 Hun 206 [aff 92 N. 
Y. 406]; Bovee v. King, 11 Hun 250 
[aff 75 N. Y. 609]; Pinckney v. Hager- 
man, 4 Lans. 374; Shaw v. Davis, 55 
Barb. 389; Welles v. Thornton, 45 
Barb. 393; Smith —v.-Orser, 43 Barb. 
187 [aff 42 N. Y. 132]; Foster v. Pet- 
tibone, 20 Barb. 350; Dominick v. 
Eacker, 3 Barb. 17; Fulton v. Heaton, 
1) Barb. 552; Peo. v. Brennan, 6 
Thomps. & C. 120; Barron v. Boyd, 1 
Thomps. & C. 457; Heath v. Wester- 
velt, 4 N. Y. Super. 110; Farrington 
v. Root, 10 Mise. 347, 21 NYS 126, 24 
NYCivProec 196, 31 NYS 126; Piep- 
gras v. Edmunds, 5 Misc. 314, 25 NYS 
961 [aff 26 NYS 1134]; American 
Hosiery Co. v. Riley, 12 AbbNCas 329; 
Imbert v. Hallock, 23 HowPr 456; 
Sheldon—v: Stryker, 21 HowPr 329; 
Peo. v. Warren, 5 Hill 440; 
Holmes, 5 Hill 194; Webber v. Gay, 
24 Wend. 485; Earl v. Camp, 16 Wend. 
562; Savacool v. Boughton, 5 Wend. 
170, 21 AmD 181; Suydam v. Keys, 13 
Johns. 444; Warner v. Shed, 10 Johns. 
138; Jenner v. Joliffe, 9 Johns. 381; 
Beach v. Furman, 9 Johns. 229; Can- 
tillon v. Graves, 8 Johns. 472; Bealls 
v. Guernsey, 8 Johns. 52. 


N. C.—O’Briant v. Wilkerson, 122 
N. C. 304, 30 SE 126; State v. Fergu- 
son, 67° N. C, 2195 Cody v. Quinn, 28 
N. C. 191, 44 AmD 75; Stewart v. Ray, 
26 N. C. 269; Farley v. Lea, 20 N..C. 
307, 32 AmD 680. See also McNamara 
v. Kerns, 24 N. C. 66 (constable held 
justified in seizing cattle belonging to 
slave under warrant issued by 
wardens of the poor pursuant to Si 
ute). 


Oh.—Henline v. Reese, 54 Oh. St. 
599, 44 NE 269, 56 AmSR 736; Cham- 
paign County Bank v. Smith, 7 Oh. St. 
42. 


Okl.——_Knisley v. Ham, 
136 P 427, 46 LRANS 770. 


Or.—Barr v. Combs, 29 Or. 399, 45 
P 776; White v. Thompson, 3 Or11'5: 


Pa.-—Central Nat. Bank v. Gal- 
lagher, 163 Pa. 456, 30 A 212; Breck- 
woldt v. Morris, 149 Pa. 291, 24 A 
300; Barr v. Boyles, 96 Pa. 31; Zacha- 
rias v. Totton, 90 Pa. 286; Leonard v. 
Dillon, 76 Pa. 44; Barnett v. Reed, 51 
Pa. 190, 88 AmD 574; Billings v. Rus- 
sell, 23 Pa. 189, 62 AmD 330; Hutton 
Vv; Blaine, 2) Sers. & Be 15; Paul tv. 
Vankirk, 6 Binn. 123; Daum v. Rich- 
ards, 43 Pa. Co. 630; Com. v. Rogers, 
4 PaLJ 252 


39 Okl. 623, 


Noble v. 
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execution of process* are to be liberally construed. 


Protection personal to officer. 
from liability afforded by apparently valid process 


The protection 


Porto Rico.—Fernandez v. Marshal 
San Juan Dist., 20 Porto Rico 61, 64 
Lert eyet: 


R. I.—Curry v.. Johnson, 13 RA 
121; Humes vy. Taber, 1 R. I. 464. 


S. C.—Brown v. Thompson, 19 S. C. 
572; Thrower v. Vaughan, 30 S. C. L. 
18: Moster v; Gault, 27S, Coby 3355 
Brown v. Wood, 17 S. C. L. 457; Swan- 
zy Vv. Hunt; 11 8: 'C. i, -2722"Preasurer 
Ver HMOrd a LOOMS: Cisne 234: 


Ss. D—Smith vy. Jones, 16 S. D. 337, 
92 NW 1084 


Tenn.—Mason vy. Vance, 
178, 60 AmD 144; 
mer, 1 Humphr. 272. 


Tex.—Mayer v. Duke, 72 Tex. 445, 
10 SW 565; Blum v. Strong, 71 Tex. 
321, 6 SW 167; Rice v. Miller, 70 Tex. 
613, 8 SW 317, 8 AmSR 630; Tierney 
v. Frazier, 57 Tex. 437; Sanders v. 


1 Sneed 
Crockett v. Lati- 


Waghalter, (Civ. A.) 192 SW 1083; 
Morgan v. Oliver, 60 Tex. Civ. A. 210, 
129 SW 156; Wettermark v. Campbell, 


(Civ. A.) 57 SW 904. 


Utah.—Munns v. Loveland, 15 Utah 
250, 49 P 743; Hammer v. Ballan- 
tees 13 Utah 324, 44 P 704, 57 AmSR 

6. 


Vt.—Casselini v. Booth, 77 Vt. 255, 
59 A 833; Luce v. Hoisington, 54 Vt. 


428; -Brown. v. Mason, 40 Vt. fais 
Haton v. Cooper, 29 Vt. 444; Peck v. 
Crane, 25 Vt. 146; Burton v. Wilkin- 


son, 18 Vt. 186, 46 AmD 145; Churchill 
Vv. ‘Churchill, V2) Vit. 661); a Piersoninve 
Gale, 8 Vt. 509, 30 AmD 487; Childs v. 
Morse, 2 Tyler 221. 


V2.——Prices v.. Holland) matte 
H. 289. 


Wash.—Mack vy. Doak, 50 BCLs 
HIINIC E825: 


Wis.—Holz v. Rediske, 116 Wis. 353, 
92 NW 1105; Gaertner v. Bues, 109 
Wis. 165, 85 NW 388; Lueck v. Heis- 
ler, 87 Wis. 644, 58 NW 1101; Mce- 
Lean v. Cook, 23 Wis. 364; Bogert Vv. 
Phelps, 14 Wis. 88 [foll Bean v. Lof- 
tus, 48 Wis. 371, 4 NW 334; James v. 
Van Duyn, 45 Wis. 512]; Young v. 
Wise, 7 Wis. 128; Sprague v. Birch- 
ard, 1 Wis. 457, 60 AmD 398. 

Eng.—Cheasley v. Barnes, 10 East 
73, 103 Reprint 703; Philips v. Biron, 
Str. 509, 93 Reprint 667; Parsons v. 
Lioyd, W. Bl. 845, 96 Reprint 498. 


Can.—Sleeth v. Hurlbert, 25 Can. 
S.C. 6205, Crowl v. Adams; 2 Canas. 
ee La McLean vy. Bradley, 2 Can. S. 
(Oh satby 


Man.—Beemer v. Inkster, 
534. 


N. B.—Reg. v. O’Leary, 16'N. B. 264. 


' N. S.—Seaman v. De Wolf, 1 N. S. 
93. 


Jurisdiction of court see infra §§ 
529, 530. 


Validity of: 

Judgment or order see infra §§ 532, 
533. 

Process see infra §§ 534-538. 
99. See infra § 5538. 


1. Grayrock Land Co. v. Wolff, 67 
Misey 153; 121 NYS: 953% 


2. See statutory provisions. 


38. J. B. Van Sciver Co. v. New Ir- 
ving Hotel, 298 Pa. 463, 148 A 518; 
Jones v. Hughes, 5 Serg. & R. (Pa.) 
299, 9 AmD 364. 


3 Man. 
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is personal to the officer executing it, and affords no 
shelter to a wrongdoer under color of whose proc- 
ess the officer is called upon to act. 


[§ 526] b. Protection of Deputies and Special Of- 
A deputy sheriff or constable executing 
process is entitled to the same protection in respect 
of his acts in connection therewith as would be af- 
forded his principal,® and this rule applies to a spe- 
cial constable appointed to make an arrest." 


[§ 527] c. Protection of Coroner Acting as Sher- 
A coroner performing the duties of sheriff is 
entitled to the same protection in the execution of 
apparently valid process as would be accorded the 


ficers.° 


iff.® 


sheriff.® 


[§ 528] d. Protection of Persons Assisting Sher- 
Persons aiding an officer in the execution of 
apparently valid process are protected from liabil- 


iff.1° 
ity, even though the process was 


4 Tuttle v. Wilson, 24 Ill. 553 
[quot Housh y. Peo., 75 Ill. 487, 492]. 


§ Ps Liabilities of deputies see supra 
185. 


6. Taylor v. Brown, 4 Cal. 188, 60 
AmD 604; Enterprise Mfg. Co. v. 
Reed, 169 Ky. 676, 185 SW 80; State 
v. McNally, 34 Me. 210, 56 AmD 650; 
State v. Ferguson, 67 N. C. 219 (dep- 
uty accompanying sheriff). 


[a] Rule applied.—A deputy con- 
stable who, as commissioner, carrying 
out an order of the justice’s court 
with jurisdiction of the parties and 
subject matter, sold personalty cov- 
ered by mortgage, was protected as 
against the mortgage holder. Enter- 
eae Co. v. Reed, 169 Ky. 676, 185 
SW 80. 


7. Carothers v. Scott, Tapp. (Oh.) 
227. 

8. Liabilities of coroner acting as 
sheriff see supra § 186. 

9. Manning v. Keenan, 73 N. Y. 45 
[aff 9 Hun 686]. 

10. Siabilities of persons aiding 
officers see supra § 188. 


* 11. Conn.—Osgood v. 
Conn. 24 


Del.—Prettyman v. Dean, 2 Del. 494. 


Ga.—Robinson v. State, 93 Ga. 77, 
18 SE 1018, 44 AmSR 127. 


Ill. Page v. De Puy, 40 Ill. 506. 
Kan.—Allen v. Corlew, 10 Kan. 70. 


Ky.—Hunt v. Bellew, 9 B. Mon. 390; 
Reed v. Rice, 2 J. J. Marsh. 44, 19 
AmD 122. 


Minn.—Dahl v. Halverson, 178 Minn. 
174, 226 NW 405. 


Miss.—Payne v. Green, 
507. 


N. Y.—McCarthy v. McCabe, 131 
App. Div. 396, 115 NYS 829; Arrex v. 
Brodhead, 19 Hun 269; Jennings v. 
Carter, 2 Wend. 446, 20 AmD 635; 
Patcher v. Sprague, 2 Johns. 462. 


N. C.—State v. Ferguson, 67 N. C. 
219° 


Oh.—Taylor v. Alexander, 6 Oh. 144. 


N. S.—Seaman v. De Wolf, 1 N. S. 
193. 


12. Johnson vy. Stone, 40 N. H. 197, 
75 AmD 706. 


[a] Person cannot justify taking 
property of third person, as an assist- 
ant of a sheriff, unless the property 
is in fact taken by the officer under 
his process. It is no justification of 
such taking that the assistant sup- 


Carver, 43 


18 Miss. 
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where they have 


acted officiously, 
order to escape 


command.'# 


eral. 


in fact invalid, 


posed, from the conduct of the offi- 
cer, that the property had been at- 
tached. Johnson v. Stone, 40 N. H. 
197, 75 AmD 706. 


13. Morrison v. Wright, 7 Port. 
(Ala.) 67; Hunt v. Ballew, 9 B. Mon. 
(Ky.) 390; Reed v. Rice, 2 J. J. Marsh. 
(Ky.) 44,19 AmD 122. 


14. McKinney v. Chambliss, 3 La. 
Ann. 577. 


Validity of process generally see in- 
fra §§ 534, 535. 


15. Robinson v. State, 93 Ga. 77, 18 
SE 1018, 44 AmSR 127. 


16. Jurisdiction generally 
Courts §§ 13-177. 


17. Ala.—Murphy v. State, 55 Ala. 
252; Kirksey v. Dubose, 19 Ala. 43; 
Fortner v. Flanagan, 3 Port. 257. 


Ark.—McClure v. Hill, 36 Ark. 268; 
Howell v. Milligan, 13 Ark. 40; Hud- 
dleston v. Spear, 8 Ark. 406. 


Cal.—Laughlin v. Thompson, 76 Cal. 
287; 18 P830;) Brichman’v. Ross; 67 
Cal. 601, 8 P 316; Weaver v. Ward, 
49 Cal. 297; Buffandean v. Edmon- 
son, 17 Cal. 436, 79 AmD 139; Mag- 
pene. v. Traeger, 66 Cal. A. 526, 226 


Colo.—Squires v. Detwiler, 45 Colo. 
366, 101 P 342. 


Conn.—Osgood v. Carver, 43 Conn. 
24; Watson v. Watson, 9 Conn. 140, 
23 AmD 324. 


Fla.—Camp v. Moseley, 2 Fla. 171. 


Ga.—Wilbur v. Stokes, 117 Ga. 545, 
43 SE 856; Hamer v. White, 110 Ga. 
300, 34 SE 1001; Johnson v. Fox, 51 
Ga. 270; Wallace v. Holly, 13 Ga. 389, 
58 AmD 518. : 


see 


Ida.—Coombs v. Collins,.6 Ida. 536, 
57 P 3810. 
Ill.—Sample v. Broadwell, 87 Ill. 


617; Housh v. Peo., 75 Ill. 487; Tuttle 
v. Wilson, 24 Ill. 553; McDonald v. 
Wilkie, 13 Ill. 22, 54 AmD 4238; Par- 
ker vy. Smith, 6 Ill. 411; Barnes v. 


Barber, 6 Ill. 401; Lattin v. Smith, 
1 Ill. 361; Boyden v. Frank, 20 Ill. A. 
169. 


Ind.—Hartlep v. Cole, 101 Ind. 458. 


Iowa.—Carpenter v. Scott, 86 Iowa 
563. 58 NW 328; Gates v. Neimeyer, 
54 Iowa 110, 6 NW 150. 


Kan.—Allen v. Corlew, 10 Kan. 70; 
Holdredge v. McCombs, 8 Kan. A. 663, 
56 P 5386. 


Ky.—Pepper v. Mayes, 81 Ky. 673. 
La.—Crow v. Manning, 45 La. Ann. 


1a a 
es ‘, 
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acted in good faith under the com- 


mand of the officer,!! and the property levied on 
was actually taken by the officer under his process.*? 
But if they were mere volunteers in the service or 


they must show a valid process in 
liability ;13\ and if the process is 


void upon its face, it furnishes no protection even 
though the person aiding the officer did so at his 
A person assisting an officer, in order 
to be protected, need not remain in the actual pres- 
ence of the officer, if the two are in the same neigh- 
borhood, and acting in concert, the officer giving 
orders, and the other obeying them.® 


[§ 529] 2. Jurisdiction of Court!°—a. In Gen- 
The process, order, or judgment of a court 
cannot protect the officer executing it unless the 
court had jurisdiction of the matter in which it 
acted,'” and authority to issue the process under 


1221,14 S$ 122; Clavarie v. Waggaman, 
McG. 35. 


Me.—Jacques v. Parks, 96 Me. 268, 
52 A 768; Gray v. Kimball, 42 Me. 
299; Thurston v. Adams, 41 Me. 419. 


Mass.—Sandford v. Nichols, 13 
Mass. 286, 7 AmD 151; Dwinnels v. 
Boynton, 3 Allen 310; Fisher vy. Mc- 
Girr, 1 Gray 1, 61 AmD 381. 


Mich.—O’Meara v. Merritt, 128 
Mich. 249, 87 NW 197; Dunn vy. Gil- 
man, 34 Mich. 256; Ortman y. Green- 
man, 4 Mich. 291. 


Minn.—Clark v. Norton, 6 Minn. 412. 


Mo.—State v. O’Neill, 151 Mo. 67, 52 
SW 240; State v. Devitt, 107 Mo. 573, 
17 SW 900, 28 AmSR 440; Howard 
v. Clark, 43 Mo. 344; Milburn v. Gil- 
man, 11 Mo. 64; Brown v. Henderson, 
1 Mo. 1384. 


Nebr.—Philips v. Spotts, 14 Nebr. 
139, 15 NW 332. 


N. J.—Mangold v. Thorpe, 33 N. J. 
L. 134. 


N. Y.—Shaw v. Davis, 55 Barb. 389; 
Fulton v. Heaton, 1 Barb. 552; Smith 
v. Healey, 121 NYS 230; Earl v. Camp, 
16 Wend. 562; Savacool v. Boughton, 
5 Wend. 170, 21 AmD 181; Warner v. 
Shed, 10 Johns. 138; Beach vy. Fur- 
man, 9 Johns. 229. 


N. C.—O’Briant v. Wilkerson, 122 
N. C. 304, 30 SH 126; State v. Fergu- 
son, 67 N. C. 219; Cohoon v. Speed, 47 
Ni Oo al ose 


Oh.—Henline v. Reese, 54 Oh. St. 
599, 44 NE 269, 56 AmSR 736. 


Or.—Barr v. Combs, 29 Or. 399, 45 
IRA GUGs 


Pa.—Hutton v. Blaine, 2 Serg. & R. 


ee 
R. I—Humes vy. Taber, 1 R. I. 464. 


pane C.—Swanzy v. Hunt, 11 S. Cc. L. 


Tenn.—Mason vy. Vance, 1 Sneed 178, 
60 AmD 144. 


Tex.—Dupree v. Massey, (Civ. A.) 
192 SW 790; Spradley v. State, 23 Tex. 
Civ. A. 20, 56 SW 114, 442; Fendrick 
v. Shea, 1 Tex. A. Civ. Cas. § 912. 


Utah.—Munns vy. Loveland, 15 Utah 
250, 49 P 743. 


Vt.—Driscoll v. Place, 44 Vt. 252; 
creer v. Gale, 8 Vt. 509, 30 AmD 
uth 


gute se etee v. Holland, 1 Patt. & H. 
289. 


Wis. 


Campbell v. Sherman, 35 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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which the officer justifies,1® although the officer act- 
ed in good faith in proceeding under it.!® 
been held that, where the jurisdiction of the subject 
matter depends upon matters of fact, the existence 
or nonexistence of which cannot be determined from 
the law and which is not of public notoriety, an of- 
ficer is not bound to ascertain it at his peril, unless 
the law has clearly given him the right to demand 
the information and to determine the fact.?° 
the court had jurisdiction of the subject matter and 
the process shows apparent jurisdiction in the par- 
ticular case, the officer is protected,?! if he acted in 


108; McLean v. Cook, 23 Wis. 364; 
Bogert v. Phelps, 14 Wis. 88; Weim- 
berg v. Conover, 4 Wis. 808. 


Arie B.—Reg. v. O'Leary, 16 N. B. 


[a] Illustration.—Where the coun- 
ty court did not acquire jurisdiction 
of an appeal from a justice’s court, 
failure of the constable to return 
property distrained in the suit to the 
owner was not excused by an order of 
the county court directing the sale 
of the property as perishable, since, 
as the county court acquired no juris- 
diction in the cause, its act ordering 
the sale was void. Dupree v. Massey, 
(Tex. Civ. A.) 192 SW 790. 


a Ala.—Noles v. State, 24 Ala. 


Tll—Housh v. Peo., 75 Ill. 487; 
Booth v. Rees, 26 Ill. 45; Tuttle v. 
Wilson, 24 Ill. 553; Hall v. Blaisdell, 
2 Ill. 332; McGillis v. Bishop, 27 Ill. 
A. 53. 


5 Sopa v. Sandefer, 12 B. Mon. 


La.—New Orleans v. Morgan, 7 
Mart. N. S. 1, 18 AmD 232. 


Me.—Thurston v. Adams, 
419. 


N. C.—State v. Ferguson, 67 N. C. 
219; State v. McDonald, 14 N.C. 468. 


Pa.—Stephens v. Wilkins, 6 Pa. 260. 
Tenn.—Martin v. England, 5 Yerg. 
TBH 


41 Me. 


Tex.—Beavers v. Goodwin, (Civ. A.) 
90 SW 930. 


[a] Bule applied.—Pen. Code 
(1895) art 402, as amended by Acts 
28th Leg. (Gen. L.) p 55 ¢ 40, author- 
izing a search and seizure of intoxi- 
cating liquors on a warrant issued by 
a county judge or justice of the peace, 
being unconstitutional, a warrant is- 
sued thereunder to a constable is no 
defense to an action of trespass 
against the constable for the making 
of such a search and seizure. Beav- 
ers v. Goodwin, (Tex. Civ. A.) 90 SW 
930. 


19. Hamer. v. White, 110 Ga. 300, 
34 SE 1001. 


20. Peo. v. Rix, 6 Mich. 144. 


[a] Where jurisdiction of particu- 
lar magistrate not ascertainable.— 
Where there were two circuit court 
commissioners and the statute gave 
jurisdiction of proceedings for disso- 
lution of attachment only to the com- 
missioner holding the senior commis- 
sion, but no means were provided for 
determining which held the elder com- 
mission, it not being a fact of public 
notoriety, and no power was given to 
the sheriff to demand an inspection 
of the commissions, a sheriff was not 
liable for obeying a process issued by 
the magistrate holding the junior 
commission (the sheriff not knowing 
the fact), and under such process de- 
jivering up the property attached. 
Peo. v. Rix, 6 Mich. 144. 


21. U. S.—Smith v. Miles, 22 F. 
Cas. No. 13,079a, Hempst. 34. 


SHERIFFS AND CONSTABLES 


It has 


Where 


made a party.?? 


Ark.—McIntosh v. Bullard, 95 Ark. 
227, 129 SW 85. 


Hawaii.—Gomez v. Whitney, 21 Ha- 
waii 539. 


Tl—Peo.. v. Zimmer, 252 111) 97-96 
NE 529; Outhouse v. Allen, 72 Il. 
529; McDonald v. Wilkie, ee 1g DY 
54 AmD 423; Parker v. Smith, 6 ml. 
411; Barnes v. Barber, 6 Ill. 401; Ma- 
gerstadt v. Peo., 105 Ill. A. 316. 


Ind.—Gott v. Mitchell, 7 Blackf. 
270. 

Iowa.—Heath v. Halfhill, 106 Iowa 
131, 76 NW 522. 

Ky.—Percefull v. Com., 3 B. Mon. 
347. 


Me.—Kalloch v. Newbert, 105 Me. 
23, 72 A 736; Warren v. Kelley, 80 
Me. 512, 15 A 49. 


Mass.—Whipple v. Kent, 2 Gray 410, 
61 AmD 470. 


Minn.—Ingraham v. 
Minn. "i06, 134 NW 505; 
22 Minn. 485, 

Mo.—Howard v. Clark, 43 Mo. 344. 


N. Y.—Cornell v. Barnes, 7 Hill 35; 
Savacool v. Boughton, 5 Wend. 170, 
21 AmD 181. 


N. C.—State v. Ferguson, 67 N. C. 


Booten, 117 
Orriv. Box, 


219; Stewart v. Ray, 26 N.-C. 269. 
Oh.—Henline v. Reese, 54 Oh. St. 
599, 44 NE 269, 56 AmSR 736; Cham- 


St. 42 


Or.—Barr v. Combs, 29 Or. 399, 45 
Betaioe 


Pa.—Barr v. Boyles, 96 Pa. 31. 


Porto Rico.—Fernandez v. Marshal 
San Juan Dist., 20 Porto Rico 61. 


Ss. C.—Bragg v. Thompson, 19 S. C. 
572; Brown v. Wood, 17 8S. C. L. 457. 


WVt.—Casselini v. Booth, 77 Vt. 255, 
59 SEN Ti Churchill v. Churchill, 12 
Vt. ; 


Wis.—Young v. Wise, 7 Wis. 128. 


N. S.—Howard v. Nicholson, 45 N. 
S. 206. 


And see cases supra § 525 note 98. 


Effect of personal knowledge of of- 
ficer see infra § 552. 


22. Magnaud v. Traeger, 66 Cal. A. 


526, 226 P 990; Peo. v. Zimmer, 252 
Tll. 9, 96 NE 529. 


23. Hawaii.i—Gomez v. Whitney, 21 
Hawaii 539. 


Ill. Magerstadt v. Peo., 
316. 


ek Tada v. Boardman, Wils. 


Iowa.—Heath v. Halfhill, 106 Iowa 
131, 76 NW 522; Thompson v. Jock- 
son, 93 Iowa 376, 61 NW 1004, 27 LRA 
92. 


Mass.—Whipple v. Kent, 2 Gray 410, 
61 AmD 470. 


Mo.—Howard v. Clark, 43 Mo. 344. 
Y.—Cornell vy. Barnes, 7 Hill 35; 


paign County Bank vy. Smith, 7 Oh. 


105 Ill. A. 


[§ 530] b. Necessity of Affirmative 
Where the authority of a court to make a particular 
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good faith,?? although the court did not in fact ac- 
quire jurisdiction,?* or although the court had lost 
jurisdiction before the process was issued.?4 
the process or order of court affords no protection 
where it shows upon its face that the court did not 
have jurisdiction,*® or exceeded its authority in is- 
suing the process,*® or where the order is made in 
proceedings to which the party complaining was not 


But 


Showing. 


Earl v. Camp, 16 Wend. 562; Savacool 
v. Boughton, 5 Wend. 170, 21 AmD 
Lean 


Oh.—Champaign County Bank v. 
Smith, 7 Oh. St. 42. 


Vt.—Casselini v. Booth, 77 Vt. 255, 
59 A 833. 


Wash.—Johnson v. Nelson, 146 
Wash. 500, 504, 263 P 949, 56 ALR 
L035) feiticye,. 


Wis.—Chruscicki v. Hinrichs, 197 
Wis. 78, 221 NW 394; Holz v. Rediske, 
116 Wis. 353, 92 NW 1105; Compbell 
v. Sherman, 35 Wis. 103. 


24. Holz v. Rediske, 116 Wis. 353, 
92 NW 1105. 


uae Ala.—Noles v. State, 24 Ala. 


Ill.—Peo. v. McWeeney, 259 Ill. 161, 
102 NE 233, AnnCas1916B 34; Martin 
v. Walker, 15 Ill. 877; Tefft v. Ash- 
baugh, 13 Ill. 602. 


Ky.—Stephens v. Wilson, 115 Ky. 27, 
72 SW 3386, 24 KyL 1832. 


Me.—Guptill v. Richardson, 62 Me. 
257; Thurston v. Adams, 41 Me. 419; 
Gurney v. Tufts, 37 Me. 130, 58 AmD 


Md.—Campbell v. Webb, 11 Md. 471. 


Mass.—Whipple v. Kent, 2 Gray 410, 
61 AmD 470. 


Mo.—Howard v. Clark, 43 Mo. 344. 


ahaa H.—Batchelder v. Currier, 45 N. 


N. Y.—United Lines Tel. Co. v. 
Grant, 137 N. Y. 7, 82 NE 1005; Gais- 
tellanos v. Jones, 5 N. Y. 164 


N. C.—Cohoon y. Speed, 47 Notes 
133; State v. Mann, 27 .N. C. 45. 


Oh.—Champaign County Bank v. 
Smith, 7 Oh. St. 42. 


Vt.—Casselini v. Booth, 77 Vt. 255, 
59 A 833; Sartwell v. Sowles, t2 Vt. 
270, 48 me 11, 82 AmSR 943. 


Wash.—Interior Warehouse Co. v. 
Hays, 91 Wash. 507, 158 P 99, 


Sak S.—Reg.. v. Hurlbert, 27 N. S. 


[a] When process irregular on 
face.—Ordinarily a writ issued to car- 
ry into effect the judgment of the 
court runs only against the parties 
named therein as defendants, and is 
not regular on its face so far as it 
concerns persons not parties to the 
judgment. Interior Warehouse Co. vy, 
Hays, 91 Wash. 507, 158 P 99. 


26. Thurston v. Adams, 41 Me. 419. 
27. State v. Boles, 13 S.-C. 283. 
[a] Payment of money under or- 


der of court.—Where a sheriff pays 
over the proceeds of property sold on 
execution to a junior judgment credi- 
tor, under the order of the circuit 
court in proceedings by rule to which 
the senior judgment creditor was not 
made a party, he is not thereby re- 
leased from his liability to such sen- 
ior judgment creditor. State v. Boles, 
13 S. C. 283. 
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order is not appurtenant to its general jurisdiction 
but is derived solely from a statute which requires 
that certain proceedings shall be taken in order to 
warrant the granting of such an order, the sheriff 
cannot justify under an order simply directing what 
is to be done but must show that all proceedings 
were taken which the statute requires in order to 
give jurisdiction in the particular case.*° But if the 
order recites facts showing that such proceedings 
were taken, he may rely upon such recitals as proof 
thereof and is justified in acting under the order, 
although the proceedings were never in fact taken.?® 
It is also held that, where the power of a justice of 
the peace to issue an order of delivery depends upon 
the amount and the law requires the value.of the 
property to be stated in the order, an order which 
does not state the value affords no protection.®° 


Osos EES Regularity of Proceedings. Defects or 
irregularities in the proceedings leading up to a 


SHERIFFS AND CONSTABLES 


[§§ 530-532 


judgment or order,*! or to the issuance of process,*?” 
do not deprive the officer of protection in executing 
such process or order. And a fortiori a sheriff who 
levies under mesne process is not deprived of pro- 
tection by irregularities in the subsequent proceed- 
ings resulting in the judgment.** So, where a 
search warrant, valid at the time it was issued, has 
been legally executed by an officer, he is not affected 
by an omission of the magistrate in the subsequent 
proceedings in the ecase.?4 


[§ 532] 4. Validity of Judgment or Order*?°—a. 
In General. A sheriff or constable is not bound to 
inquire into the validity of the proceedings forming 
the basis of the process which is placed in his hands 
for execution,®® and he is not deprived of protec- 
tion by reason of the fact that the order under 
which he acts or the judgment on which the process 
is based is erroneous,** or invalid and voidable,*® 
provided the court had jurisdiction of the- subject 


28. Shaffer v. Riseley, 114 N. Y. 23, 
20 NE 630; Seward v. Wales, 40 App. 
Dive, 450,850 NYS 42 faff 167 N.\ Y. 
538 mem, 60 NE 1120 mem]. 


29. Seward v. Wales, supra; Levy 
v. Melody, 50 Misc. 509, 99 NYS 158. 


[a] Order for discharge of im- 
prisoned debtor.—A sheriff who dis- 
charges a debtor imprisoned upon ex- 
ecution, pursuant to an order of dis- 
charge from the court in which the 
judgment was recovered, is protected 
in obeying the mandate of the order 
where it contains a recital of all the 
facts requisite to the jurisdiction of 
the court in the proceeding in which 
the order was made. Shaffer v. Rise- 
ley, 114 N. Y. 28, 20 NE 630, 16 NY 
CivProc 369. 


30. McClure v. Hill, 36 Ark. 268. 


31. Ala.—Adamson v. Noble, 137 
Ala. 668, 35 S 139; Averett v. Thomp- 
SOM lp Alas 6 ise. 

Cal.—Burnham v. Stone, 101 Cal. 
164, 35 P 627 (fraud in obtaining 
judgment); Norcross v. Nunan, 61 Cal. 
640; Buffandeau Vv. Edmondson, 17 Cal. 
436, 79 AmD 139. 


Conn.—Taylor v. Judd, 41 Conn. 483. 


Ida.—Blumaur-Frank Drug Co. v. 
Branstetter, 4 Ida. 557, 43 P 575, 95 
AmSR 151. 


Ky.—Ringo v. Ward, 2 B. Mon. 127. 
Me.—Wilton Mfg. Co. v. Butler, 34 
Me. 431. 


Mass.—Bergin v. 
Mass. 414. 


Minn.—Johnson v. Randall, 74 Minn. 
44, 76 NW 791; Baker v. Sheehan, 29 
Minn. 235, 12 NW 704. 


Mo.—Higdon y. Conway, 12 Mo. 295. 


N. H.—Keniston vy. Little, 30 N. H. 
318, 64 AmD 297. 

N. Y.—Bodine v. Thurwachter, 34 
Hun 6; Cantillon v. Graves, 8 Johns. 
472. ’ 

Pa.— Billings v. Russell, 23 Pa. 189, 
62 AmD 330. 

Utah.—Hamner v. Ballantyne, 13 
Utah 324, 44 P 704, 57 AmSR 736, 


Haywood, 102 


Son Als —-Martin» vy tall, 470 Ala, 
421. 
Cal.—Citizens’ Securities Co. v. 


Hammel, 14 Cal. A. 564, 112 P 731. 


I1l.—Booth v. Rees, 26 Ill. 45; Par- 
here Sas Shootin (oe Ube Zul SIE naaka ng 
Smith, 1 Ill. 361; Peo. v. Mines, 164 
Tll. A. 658. 


Ind.—Gott v. Mitchell, 7 Blackf. 


270. 


Ky.—Banta v. Reynolds, 3 B. Mon. 
80. But see Matthews v. Denamore, 
2 KyL 74 (holding that an officer is 
not protected in acting under a writ 
of attachment, although valid on its 
face, if it was issued without a suf- 
ficient affidavit). 


La.—Brown v. 
ZASS 


Mass.—Dwinnels v. Boynton, 3 Al- 
len 310; Sanford vy. Nichols, 13 Mass. 
286, 7 AmD 151. ' 


Minn.—McSherry v. 
Minn. 260, 156 NW 1380. 


Mo.—Melcher v. Scruggs, 
406. 


Nebr.—Winchell v. 
Nebr. 813, 53 NW 975. 


etna M.—Archibeque v. Miera, 1 N. M. 


eee Y.—Arrex v. Brodhead, 19 Hun 


N. C.—State v. Mann, 27 N. C. 45. 


ie ee v. Alexander, 6 Oh. 
4, 


Or.—White v. Thompson, 8 Or. 115. 
R. I—Humes v. Taber, 1 R. I. 464. 


sae C.—Hoster v. Gault, 27..S; C. LL. 
ov. 


S. D.—Smith v. Jones, 16 S. D. 337, 
92 NW 1084. 


Tex.—Randall v. Rosenthal, 
A.) 31 SW 822. 


Wis.—Chruscicki v. Hindrichs, 197 
Wis. 78, 221 NW 394. 


[a] Defects in criminal complaint. 
—A criminal complaint for disposing 
of mortgaged property is sufficient 
to protect the officer executing a war- 
rant of arrest, although it does not 
allege that the act was done willfully. 
Sioa Vv. JONES, 16 Si sD set, oe IN WwW. 
1 a 


{b] Defects in attachment affida- 
vit.—Where the judgment debtor 
could have legally taken possession 
of the goods attached while in plain- 
tiff’'s alleged possession, the writ of 
attachment under which the sheriff 
took possession of the goods was of 
itself sufficient justification in an ac- 
tion against him for wrongful levy, 
without proving that the writ was is- 
sued upon proper affidavit. Citizens’ 
Securities Co. v. Hammel, 14 Cal. A. 
564, LZR Ss Tod. 


[ce] Defects in complaint on which 


Dawkins, 2 La. A. 


Heimer, 132 
72 Mo. 


McKinzie, 35 


(Civ. 


search warrant issues.—(1) A search 
warrant fair on its face protects the 
officer executing it, and those called 
by him to assist, although the com- 
plaint is insufficient. McSherry v. 
Heimer, 132 Minn. 260, 156 NW 180. 
(2) That the complaint for a search 
warrant was made upon information 
and belief did not render the officers 
liable for trespass or assault in the 
execution thereof. Chruscicki vy. Hin- 
richs, 197 Wis. 78, 221 NW 394. 


33. Grady v. Bowe, 11 Daly er ¥ 
259; Eaton v. Cooper, 29 Vt. 444. 


34 Gray v. Davis, 27 Conn. 447. 


25. Generally see Judgments §§ 
20-117. 


36. Wilbur v. Stokes, 117 Ga. 545, 
43 SE 856; Peo. v. Zimmer, 252 Ill. 
9, 96 NE 529; Ackerson v. Semple, 
163 Ky. 395, 173 SW 1153; White v. 
Henderson, 218 Mo. A. 611, 265 SW 
991; State v. Cameron, 216 Mo. A. 
6838, 273 SW 746. 


37. Ala.—Smith v. Leavitts, 10 Ala. 
92; Bender v. Graham, Minor 269. 


Ill.—Smith v. Peo., 99 Ill. 445. 


Ky.—Ackerson v. Semple, 163 Ky. 
395, 173 SW 1153; Johnson y. Scott, 
134 Ky. 736, 121 SW 695. 


Minn.—Johnson y. Randall, 74 
Minn. 44, 76 NW 791; Baker v. Shee- 
han, 29 Minn. 235, 12 NW 704. 


Mo.—Milburn v. Gilman, 11 Mo. 64. 


Pa.—Barnett v. Reed, 51 Pa. 190, 88 
AmD 574. ~- 


Tex.—Wilson v. Moore, 57 Tex. Civ. 
A. 418, 122 SW 577. 


Va.—Price v. Holland, 1 Patt. & H. 
289 (holding that this is true, al- 
though the error is apparent on the 
face of the proceedings). 


Wash.—Olson vy. Fireoved, 129 
Wash. 635, 225 P 643, 131 Wash. 528, 
230 P 643. 


Ont.—Ing Kon v. Archibald, LiOntés 
L. 484, 12 OntWR 592, 997. 


[a] Erroneous foreclosure decree. 
—A. sheriff is not liable for taking 
property pursuant to foreclosure de- 
cree erroneously describing property 
not covered by mortgage, since it was 
his duty to follow the decree. Olson 
v. Fireoved, 129 Wash. 635, 225 P 6438, 
131 Wash. 528, 230 P 648. 


ae ee ide of judgment see infra § 


38. Ark.—Byrd v. 


Clendenin, 11 
Ark. 572. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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matter,?® and the judgment or order is apparently 
valid,*#® and the process regular and valid upon its 
It has also been held that the officer will 
be protected even when the judgment or order is 
void*? for any cause other than a lack of jurisdic- 
But the officer is not 
protected where the writ or the papers attached 


face.*! 


tion of the subject matter.*® 


thereto give notice of the defects 


ings** or the officer has acted willfully with the in- 


tent to oppress defendant.*® 


Necessity for amendment of judgment. 
been held that a sheriff cannot justify a wrongful 
seizure of property under an execution in which 
the debtor’s name is misstated, until the judgment 
and all the proceedings are amended in a direct ac- 


Cal.—Burnham v. Stone, 101 Cal. 


164, 35 P 627. 


Ill.— Jacobson v. Austin, 222 Ill. A. 
491. 


Mich.—Miller v. 
607, 74 NW 1051; 
man, 4 Mich. 291. 


Mo.—State v. Ferguson, 13 Mo. 166; 
Brown v. Henderson, 1 Mo. 134; State 
v. Smith, 81 Mo. A. 671. 


N. Y.—American Hosiery Co. v. 
Riley, 12 AbbNCas 329; Sheldon v. 
Stryker, 21 HowPr 329; Jennings v. 
Carter, 2 Wend. 446, 20 AmD 635. 


Tex.—Fendrick v. Shea, 1 Tex. A. 
Cine s Cas. F569 122 


See Hutton v. Blaine, 2 Serg. & R. 
(Pa.) 75 (where court martial issu- 
ing a warrant for the seizure of prop- 
erty had jurisdiction and passed a 
lawful sentence, although it does not 
appear that five of the members 
agreed, as required). 


Personal knowledge of officer as to 
“oie sear or invalidity see infra 
552. 


39. See supra § 529. 


40. Rounsaville v. McGinnis, 93 
Carel oy ae, Shoko  Asowmean ive 
Billington, 65 Misc. 111, 119 NYS 825; 
yada v. Morris, 149 Pa. 291, 24 
A 300. 


41. See infra § 534. 


42. Ga.—Wilbur v. Stokes, 117 Ga. 
545, 43 SE 856. 


Ida.—Blumaur-Frank Drug Co. v. 
Branstetter, 4 Ida: 557, 43 P 575, 95 
AmSR 151. 


ren rg ae v. Whitehead, 90 Ill. A. 
4, 


Iowa.—Thompson v. Jackson, 
Iowa 376, 61 NW 1004, 27 LRA 92. 


Mo.—Gregory Bus Line, Inc. v. 
Stephens, (A.) 15 SW (2d) 910. 


N. Y.—Crouse vy. Johnson, 65 Hun 
So LON YS LT. 


S. C.—Goodgion vy. Gilreath, 32 S. 
C. 388, 11 SE 207; Bragg v. Thomp- 
son, 19-S. C. 572: 


Tex.—Wilson v. Moore, 57 Tex. Civ. 
A, 418, 122 SW 577. 


[a] Where justice of peace had 
jurisdiction of subject-matter, an exe- 
cution regular on its face completely 
protects the constable executing the 
writ, although the judgment is void. 
Gregory Bus Line, Inc. v. Stephens, 
(Mo, A.) 15 SW (2d) 910. 


[b] Writ of restitution, fair and 
regular on its face, and issuing out of 
a court of competent jurisdiction, is 
valid, and, although issued on an ir- 
regular and void judgment, it will 
protect him in ousting a tenant. Wil- 
son v. Moore, 57 Tex. Civ. A. 418, 122 


Hahn, 116 Mich. 
Ortman v. Green- 
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tion for that purpose.*® 


[§ 533] b. Judgment or Order Based on Uncon- 
stitutional Statute. 


A judgment or order of court 
officer in what he does pursuant 


thereto notwithstanding the statute under which the 
judgment was rendered or the order made is uncon- 
On the other hand, it has been held 
that an officer is not protected in executing process 
to enforce a judgment or order founded on an un- 


constitutional statute.4§ 


It has 


SWe5Tt, 

{c] Particular matters rendering 
judgment void.—(1) Judgment 
against garnishee prematurely ren- 
dered. Wilbur v. Stokes, 117 Ga. 545, 
43 SE 856. (2) Want of jurisdiction 
of defendant. Thompson v. Jackson, 
93 Iowa 376, 61 NW 1004, 27 LRA 92. 
(3) Nonecompliance with statutory re- 
quirement that in’ case of judgment 
by confession an affidavit must be 
filed alleging that the confession was 
not made “or taken” with intent to 
defraud any creditor. Crouse v. 
Johnson, 65 Hun 337, 20 NYS 177. 


43. See supra § 529. 


44. Wilbur v. Stokes, 117 Ga. 545, 
43 SE 856. 


Personal knowledge of officer see 
infra’ § 552° 


45. Thompson v. Jackson, 93 Iowa 
376, 61 NW 1004, 27 LRA 92 


Liability for causing unnecessary 
injury or hardship in execution of 
process see supra § 250. 


46. Casper v. Klippen, 61 Minn. 
353, 68 NW 787, 52 AmSR 604. P 


47. Norris v. McCanna, 29 Fed. 
rae Webster v. Reid, Morr. (Iowa) 
67. 


48. Warren v. Kelley, 80 Me. 512, 
15 A 49. See also United Lines Tel. 
Co._v.. Grant, 137 N.Y. 7; 32) NE 1005 
(holding that a sheriff is liable for 
the seizure of property under a war- 
rant issued by the state comptroller 
for the collection of an assessment 
under an unconstitutional statute). 


49. Generally see Process §§ 29-48. 


50. U. S.—Marks v. Shoup, 181 U. 
S. 562, 2% SCt 724, 45 L. ed. 1002; Mat- 
thews v. Densmore, 109 U. S. 316, 27 
L. ed. 912; Smith v. Miles, 22 F. Cas. 
No. 13,079a, Hempst. 34. 


Ala.—Adamson v. Noble, 137 Ala. 
668, 35 S 139; Albright v. Mills, 86 
Ala. 324, 5 S 591; Murphy v. State, 55 
Ala. 252; Wilson v. Sawyer, 37 Ala. 
631; Kirksey v. Dubose, 19 Ala. 43; 
Averett v. Thompson, 15 Ala. 678; 
Cogburn v. Spence, 15 Ala. 549, 50 
AmD 140; Governor v. Gibson, 14 Ala. 


326; Fortner v. Flannagan, 3 Port. 
257. 
Ark.—Smith v. Fish, 182 Ark. 115, 


30 SW (2d) 223; McIntosh v. Bullard, 
95 Ark. 227, 129 SW 227. 


Cal.—Laughlin v. Thompson, 76 
Cal. 287, 18 P 330; Brichman v. Ross, 
67 Cal. 601, 8 P 316; Norcross v. Nu- 
nan, 61 Cal. 640. 


Conn.—Osgood v. Carver, 43 Conn. 
24; Watson v. Watson, 9 Conn. 140, 23 
AmD 324. 


Fla.—Camp v. Moseley, 2 Fla. 171. ~ 


Ga.—King v. Haley, 146 Ga. 85, 90 
SE 715; Wilbur v. Stokes, 117 Ga. 


[§ 534] 5. Validity of Process‘°—a. In General. 
It is sufficient for the protection of the officer that 
the process under which he acted should be valid 
on its face,®® and if it is so the officer does not be- 


545, 43 SE 856; Johnson v. Fox, 51 
Ga. 270; Hall v. Lyon, 37 Ga. 636; 
Wallace v. Holly, 13 Ga. 389, 58 AmD 


518; Jones v. McCowen, 34 Ga. A. 
801, 181 SE 290. 
Ida.—Archbold v. Huntington, 34 


Ida. 558, 210 P 1041; Coombs v. Col- 
Lins G6. lida, peiby woul eos 


Ill._—Sample v. Broadwell, 87 Ill. 
617; Johnson v. Holloway, 82 Ill. 334; 
Housh v. Peo., 75 Ill. 487; Outhouse 
v. Allen, 72 Ill. 529; Tuttle v. Wilson, 
24 Ill. 553; Lattin v. Smith, 1 Ill. 361; 
Boyden v. Frank, 20 Ill. A. 169. 


Ind.—Hartlep v. Cole, 101 Ind. 458; 
Gott v. Mitchell, 7 Blackf. 270. 


Iowa.—Heath v. Halfhill, 106 Iowa 
131, 76 NW 522; Henke v. McCord, 55 
Iowa 378, 7 NW 6238. 


Kan.—Allen v. Corlew, 10 Kan. 70; 
Holdredge v. McCombs, 8 Kan. A. 6638, 
56) PySsGs 


Ky.—Roettger v. Riefkin, 130 Ky. 
197, 113 SW 88; Pepper v. Mayes, 81 
Ky. 673; Perceful v. Com., 3 B. Mon. 
347; Ringos v. Ward, 2 B. Mon. 127. 


La.—Brown v. Dawkins, 2 La. A. 


213. 


Me.—Kalloch v. Newbert, 105 Me. 
23, 12-4. 736; Jacques v. Parks,96 
Me. 268, 52 A 763; Warren v. Kelley, 
80 Me. 512, 15 A 49; Gray v. Kimball, 
42 Me. 299; Wilton Mfg. Co. v. But- 
ler, 34 Me. 431; State v. McNally, 34 
Me. 210, 56 AmD 650. 


Mass.—Goldis v. Gately, 168 Mass. 
300, 47 NE 96; Bergin v. Hayward, 
102 Mass. 414; Hoit v. Hook, 14 Mags. 
210; Pearce v. Atwood, 13 Mass. 324; 
Sandford v. Nichols, 13 Mass. 286, 7 
AmD 151; Nichols v. Thomas, 4 Mass. 
232. 

Mich.—O’Meara v. Merritt, 128 
Mich. 249, 87 NW 197; Miller v. Hahn, 
116 Mich. 607, 74 NW 1051; Dunn v. 
Gilman, 34 Mich. 256; Ortman v. 
Greenman, 4 Mich. 291. 


Minn.—Whitney v. Welnitz, 153 
Minn. 162, 1909 NW 57, 28 ALR 68; 
Johnson v. Randall, 74 Minn. 44, 76 
NW 791; Baker v. Sheehan, 29 Minn. 
235, 12 NW 704; Orr v. Box, 22 Minn. 
485; Clark v. Norton, 6 Minn. 412. 


Mo.—State v. O’Neill, 151 Mo. 67, 
52 SW 240; State v. Devitt, 107 Mo. 
573, 17 SW 900, 28. AmSR 440; Melcher ~ 
v. Scruggs, 72 Mo. 406; Higdon v. 
Conway, 12 Mo. 295; State v. Smith, 
81 Mo. A. 671. 


Nev.—Keys v. Grannis, 3 Nev. 548. 


N. H.—Keniston v. Little, 30 N. H. 
318, 64 AmD 297. 


N. J.—Mangold v. Thorpe, 33 N. J. 
L. 1384. 


N. M.—Archibeque v. Miera, 1 N. M. 
419. 
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come liable for his acts because the process may be 
in fact irregular and voidable,®! or because he acted 
collusively and in bad faith,°? or at the instance and 


request of plaintiff in the writ.°* 
held that even though process be 


N. Y.—Peo. v. Jackson, 191 N. Y. 
293, 84 NE 65, 15 LRANS 1178, 14 Ann 
Cas 243; Bullis v. Montgomery, 50 
N. Y. 352 [mod 3 Lans. 255]; Carpen- 
terv. Willett, 31 N. Y..90,.1) Abb. Dec 
312,,,1 Keyes 510, 28 HowPr 925% 


Hutchinson v. 
6 HowPr 73]; 
ING SO COUN etioeD 


Brand, 9 N. Y. 208 [aff 
Chegaray v. Jenkins, 5 
N. Y¥. Super. 409]; 
Ruckman v. Cowell, 1 N. Y. 505, 7 
NYLegObs 7; Noble v. Halliday, 1 
N. Y. 330 {rev 1 Barb. 137]; Livings- 
ton v. Miller, 48 Hun 232, 16 NYSt 71; 
Bodine v. Thurwachter, 84 Hun 6; 
Dorrance v. Henderson, 27 Hun 206 
{aff 92 N. Y. 406]; Bovee v. King, 11 
Hun 250 [aff 75 N. Y. 609]; Shaw v. 
Davis, 55 Barb. 389; Johnson v. 
Learn, 30 Barb. 616; Fulton v. Heaton, 
iP Barbe bo2, 7 Barron Vv. Boyd, ie 
Thomps. & C. 457; Noble v. Holmes, 
5 Hill 194; Horton v. Hendershot, 1 
Hill 118; Marl v.. Camp, 16 Wend. 
562; Savacool v. Boughton, 5 Wend. 
170, 21 AmD 181; Wattles v. Marsh, 5 
Cow. 176; Warner v. Shed, 10 Johns. 
138; Beach v. Furman, 9 Johns. 229. 

N. C.—O’Briant v. Wilkerson, 122 
N. C. 304, 30 SE 126; State v. Fergu- 
son, 67 N. C. 219; Stewart v. Ray, 26 
INE 269; 

Oh.—Henline v. Reese, 54 Oh. 
599, 44 NE 269, 56 AmSR 736. 


Combs, 29 Or, 


St. 


Or.—Barr v. 899, 45 
Pai(G. 


Pa.—Breckwoldt v. Morris, 149 Pa. 


291, 24 A 300; Barr v. Boyles, 96 Pa. 
31; Leonard v. Dillon, 76 Pa. 44; Fall 
Creek Coal, etc., Co. v. Smith, 71 Pa. 


230; Billings v. Russell, 23 Pa. 189, 
62 AmD 330; Paul v. Vankirk, 6 Binn. 
123. 

S. C.—Brage v. Thompson, 19 S. 
572; Foster v. Gault, 27 8S. C. L. ¢ 
Brown v. Wood, i mier (Comes 
Swanzyr vewkunt! Tt SyrCh Gs 201: 


Tenn.—Mason v. Vance, 1 Sneed 
178, 60 AmD 144. 


Tex.—Rice v. Miller, 
SW 317, 8 AmSR 630; Ferguson v. 
Barnes, (Civ. A.) 274 SW 277; Wet- 
termark v. Campbell, (Civ. A.) 57 SW 
904. 


Utah.—Munns v. Loveland, 15 Utah 
250, 49 P 743. 


Vt.—Pierson v. Gale, 8 Vt. 509, 30 
AmD 487. 


Wash.—Johnson v. Nelson, 146 
Wash. 500, 263 P 949, 56 ALR 1035. 


Wis.—Chruscicki v. Hinrichs, 197 
Wis. 78, 221 NW 394; Holz v. Rediske, 
116 Wis. 353, 92 NW 1105; Gaertner 
v. Bues, 109 Wis. 165, 85 NW _ 388; 
McLean v. Cook, 23 Wis. 364; Bogert 
v. Phelps, 14 Wis. 88; Young v. Wise, 


70 Tex. 613, 8 


7 Wis. 128. 

Can.—Sleeth v. Hurlbert, 25 Can. 
S. C. 620 

Man.—Beemer v. Inkster, 3 Man. 
534. 


N. B.—Reg. v. O’Leary, 16 N. B. 264. 


N. S.—Horwood v. Nicholson, 45 N. 
S. 206. 


And see cases infra note 51, 


[a] “Process is said to be regular 
on its face when it proceeds from a 
court, officer, or body having author- 
ity of law to issue process of that na- 
ture, and which is legal in form, and 
contains nothing to notify or fairly 
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An@ it has been 
in tact void, if 


apprise any one that it is issued with- 
out authority.” Pankewicz v. Jess, 27 


Gal. A. 340, 342, 149. P 997. 
51. U. S.—Marks v. Shoup, 181 U. 
S. 562, 21 SCt 724, 45 L. ed. 1002; Mat- 


thews v. Densmore, 109 U. S. 316, 27 
L. ed. 912. 


Ala.—Cogburn v. Spence, 15 Ala. 


549, 50 AmD 140. 
oark.—Mcintosh v. Bullard, 95 Ark. 
27, 129 SW 85. 
Cal.—Old_ Settlers’ Inv. Co. v. 
White, 158 Cal. 236, 110 P 922. 
Colo.—Archibald v. Thompson, 2 
Colo, 388. 


Conn.—Osgood v. Carver, 43 Conn. 


Ga.—Hall v. Lyon, 37 Ga. 636. 


Ky.—-Roettger v. Riefkin, 130 Ky. 
197, 113 SW 88; Kleissendorff v. Fore, 
3 B. Mon. 471. 


La.—-Connell v. David Bernhardt 
Paint Co., 163 La, 686,112 S 495 [aft 
6 La. A. 862]. 


Me.—Elsemore v. Longfellow, 76 
Me. 128; Wilton Mfg. Co. v. Butler, 
34 Me. 431; State v. McNally, 34 Me. 
210, 56 AmD 650. 


Md.—State v. Timmons, 90 Md. 10, 
44 A 1008. 


Mass.—Goldis v. Gately, 168 Mass. 
3800, 47 NE 96; Hoit v. Hook, 14 Mass. 
210; Pearce v. Atwaod, 13 Mass. 324; 
Sanford v. Nichols, 13 Mass. 286, 7 
AmD 151; Nichols v. Thomas, 4 Mass. 
232. 

Mo.—-State v. 


O’Neill, 151 Mo. 67, 52 


SW 240; Hickman v. Griffin, 6 Mo. 37, 
34 AmD 124; State v. Smith, 81 Mo. 
A, 671. 


Nev.—Keys v. Grannis, 3 Nev. 548. 


N. H.—Batchelder v. Currier, 45 N. 
H, 460; Keniston y. Little, 30 N. H. 
318, 64 AmD 297. 


N. Y.—Hutchinson v. Brand, 9 N. Y. 
208 [aff 6 HowPr 73]; Bacon v. Crop- 
sey, 7 N. Y. 195; Dorrance v. Henider- 
son, 27 Hun 206’ [aff 92 N. Y. 406]; 
Arrex v. Brodhead, 19 Hun 269; Dom- 


inick v. Eacker, 3 Barb. 17; Levy v. 
Melody, 50 Mise. 509, 99 NYS 1538; 
Piepgras vy. Edmunds, 5 Misc. 314, 25 


NYS 961, 31 AbbNCas 39, 23 NYCiv 


Proce 241 [aff 26 NYS 1134 mem]; 
Webber v. Gay, 24 Wend. 485; Lew- 
is v. Palmer, 6 Wend. 367; Wattles v. 


Marsh, 5 Cow. 176; Jones v. Cook, 1 


Cow. 309. 

Nie Gy 
44 AmD 175; 
45. 


Cody v. Quinn, 28 N. C. 191, 
State v. Mann, 27 N. C. 


Oh.—Taylor v. Alexander, 6 Oh. 144. 
-Pa.—Leonard v. Dillon, 76 Pa. 44; 


Fall Creek Coal, ete., Co. v. Smith, 
71 Pa, 230; Paul v. Vankirk, 6 Binn. 
123; Cessna v. Clouse, 52 Pa. Super. 
442. 


S. C.—Foster v. Gault, 27 S. Cc. L. 


835; Treasurer -v. Ford, 10).S:.C. ZL: 
234. 
Vt.—Stewart v. Martin, 16 Vt. 397. 
Wis.—Chruscicki v. Hinrichs, 197 
Wis... 78, 21. NW 3945 Bogert: ‘v. 


Phelps, 14 Wis. 88. 


Hng.—Whitworth v. Clifton, 1 M. & 
Rob. 531, 174 Reprint 188. 


Can.—Sleeth v. Hurlbert, 25 Can. §S, 
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it does not upon its face carry knowledge of this 
fact to the officer but is regular upon its face, he 
is protected in levying thereunder.°* 
tection whatever is afforded by process or an order 
of court which is upon its face void.*® 


But no pro- 
So, where the 


Cc. 620. 


[a] “he law protects an officer in 
the execution of process or a warrant, 
if it is fair and regular on its face. 
He is not to look beyond the war- 
rant; he is not to exercise his judg- 
ment as to whether or not the process 
is valid. If it is in due form and is- 
sued by an official who apparently has 
jurisdiction of the case or the sub- 
ject-matter, the officer must obey its 
commands. In such case the officer 
is protected in the service of the proc- 
ess, although it may have in fact 
been issued wrongfully or without au- 
thority.” McIntosh v. Bullard, 95 
Ark. 227, 232, 129 SW 85. 


[b] Execution which is premature- 
ly issued is merely voidable and not 
void, and unless quashed it protects 
the officer. Roettger v. Riefkin, 130 
Koy SO (ELS SSIWas 8. 


{c] Defective warrant.—(1) Failure 
of a warrant to recite that the justice 
found probable cause to believe that 
the Prohibition Act was being violated 
did not invalidate the warrant so as 
to withdraw protection from officers 
executing it. Chruscicki v. Hinrichs, 
197 Wis. 78, 221 NW 394. (2) A con- 
stable executing a warrant of arrest 
is not liable in trespass where the 
magistrate issuing the warrant had 
jurisdiction of the alleged offense, and. 
the warrant is regular on its face, al- 
though the facts alleged in the war- 
rant of arrest do not, as a matter of 
law, constitute an offense. Stewart v. 
Hawley, 21 Wend. (N. Y.) 552. (3) A 
constable is justified in executing a 
warrant of arrest issued by a magis- 
trate where the subject matter is 
within the jurisdiction of the magis- 
trate, although it does not appear on 
what evidence it was issued, the war- 
rant not being void. Welch v. Scott, 
2TaN es (2% 


Personal knowledge of officer as to 
defects see infra § 552. 


52. Moser v. Summers, 172 Ky. 553, 
189 SW 715. 


53. Johnson vy. Nelson, 146 Wash. 
500, 263 P 949, 56 ALR 1035. 


54. Clearwater v. Brill, 
627 mem [rev 4 Hun 7281; 
Hendershot, 1 Hill (N. Y.) 1 


[a] Rule applied.—An execution 
out of the county court, and signed 
by an attorney, even if void under 
Code § 64, because not signed by the 
clerk, would, if nothing appeared 
therein to notify the sheriff that it 
was issued on a transcript of a jus- 
tice’s judgment, protect him in levy- 
ing on and holding the property of 
the judgment debtor. Hill v. Haynes, 
54 N. Y. 153. 


55. Ala.—Smith v. Hilton, 147 Ala. 
642, 41 S 747; Stephens v. Head, 138 
Ala. 455, 35 s 565; Albright v. Mills, 
86 Ala. 324, 5 S 59; Noles v. State, 
24 Ala. 672; Cogburn v. Spence, 15 
Ala. 549, 50 AmD 140; Crumpton Vv. 
Newman, 12 Ala. 199, 46 AmD 251. 


Cal.—Pankewicz v. Jess, 27 Cal. A. 
340, 149 P 997. 


Conn.—Osgood v. Carver, 43 Conn. 
24; Grumon y. Raymond, ik Conn. 40, 
6 AmD 200. 


Ga.—Howard v. Reid, 51 Ga. 328, 


Tll.—Peo. v: Zimmer, 252 Ill.719, 96 
NE 529; Gorton v. Frizzell, 20 Ill. 
291; Hull v. Blaisdell, 2 Ill. 332. 


63 =Ns2gy 
Fines: v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 534-537] 


proceedings before a magistrate on which he issued 
an execution are annexed to the execution, and it is 
apparent from them that there is no judgment au- 
thorizing an execution, the constable who has the 
execution must take notice of the fact, and will be 
guilty of a trespass if he proceeds to make a levy 


under the process.°°® 


Alteration of warrant. 
which, 


it for taking such other person.** 


Rejection of affidavit of illegality. 
levying under a dormant judgment rejects an affida- 
vit of illegality, he does so at his own risk and be- 
comes liable to the injured party.*§ 


[§ 535] b. Obeying Improper Mandate of Writ. 
A sheriff is not protected in obeying a mandate of 
a writ which is upon its face improper and unau- 


Kan.—Hagar v. Haas, 66 Kan. 333, 
71 P 822; Elwell v. Reynolds, 6 Kan. 
ACEO 45.5 1 UP 25.78. 


Ky.—Perkins v. Ogilvie, 140 Ky. 412, 
131 SW 200. 


La.—McKinney v. Chambliss, 3 La. 
Ann. 577. 


Me.—Adams v. Allen, 99 Me. 249, 59 
A 62; Jacques v. Parks, 96 Me. 268, 
52 A 763; Brown v. Howard, 86 Me. 
342, 29 A 1094; Snow v. Weeks, 77 Me. 
429, 1 A 243; Waterville v. Barton, 64 
Me. 321. : 


Md.—State v. Timmons, 90 Md. 10, 
44 A 1003. 


Mass.—Com. v. Certain Intoxicating 
Liquors, 105 Mass. 178; Hoit v. Hook, 
14 Mass. 210; Pearce v. Atwood, 13 
Mass. 324; Sandford v. Nichols, 13 
Mass. 286, 7 AmD 151; Nichols v. 
Thomas, 4 Mass. 232. 


Mich.—Trowbridge v. 
Mich. 451, 45 NW 1012. 

Mo.—Linck v. Troll, 84 Mo. A. 49; 
Leise v. Mitchell, 53 Mo. A. 563. 

Ne Et. —Husséy -v. Davis, 58) N.so 
317; Batchelder v. Currier, 45 N. H. 
460. 


Bullard, 81 


NN, Y.—Carpenter v. Willett, 31 N. 
v.90; LOAbbS Dec. 312, 1 Keyes iy Ke 
28 HowPr 225; Goldberg Vv. Marko- 
witz, 94 App. Div. 237, 87 NYS 1045 
[aff 182 N. Y. 540, 75 NB 1129]; Berg- 
man v. Noble, 45 ‘Hun 133; Bullymore 
v. Cooper, 2 Lans. 71 [aft 46 N. Y. 
236]; Patrick v. Solinger, 9 Daly 149; 
Toof v. Bentley, 5 Wend. 276. 


N. C.—State v.. McDonald, 14 N. C. 
468. 


©kl.—Dunean v. State, 11 Okl.Cr: 
217, 144 P 629. 

Ss. G.—Prater v. Wilson, 55 S. C. 
468, 33 SE 561; Beazley v. Dunn, 42 


Ss. C. L. 345; Foster v. Gault, 27 3. Cc. 


L. 335. 

Tenn.—McLendon v. State, 92 ean! 
520, 22 SW 200, 21 LRA 738; Clark v. 
Bond, 7 Baxt. 388. 


Tex.—Lassiter v. State, 73 Tex. Cr. 
35, 163 SW 710. 


Vt.—Sartwell v. Sowles, 72 Vt. 270, 
48 A 11, 82 AmSR_ 943. 


Wis.—Campbell v. Sherman, 35 Wis. 
103; Mericle v. Mulks, 1 Wis. 366. 


[a] Defective description.—A writ 
of restitution issued upon a judgment 
in forcible detainer will not protect an 
officer in evicting another under it, 


A warrant of arrest 
after it has left the hands of the magistrate 
who issued it, was altered by another magistrate, 
who inserted the name of another person to be ar- 
rested, is no justification to the officer who executed 
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thorized.®® 


“ment. 
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[§ 536] 6. Necessity for Entry of Order or Judg- 
It has been held that an action will not le 
against a sheriff for the payment of money pursuant 
to an order for judgment before the judgment is en- 
tered unless the order is set aside.®° 


But there is 


also authority for the view that a sheriff cannot 


justify under an execution which was delivered to 
him prior to the docketing of the judgment on which 
it is: based,°! although he is not deprived of protec- 
tion by the fact that the execution bears a date 
prior to the docketing of the judgment where it was 


not delivered to him until after such time.®? 


If a sheriff 


where it describes the land as a part 
of a certain tract, but fails to state 
what part thereof. Haskins v. Has- 
kins, 67 Ill. 446. 


[b] Direction of process.—A proc- 
ess void because not directed to the 
officer or class of officers, by whom it 
is to be executed is no protection. 
pulser v. Hubbard, 6 Barb. (N. Y.) 


[ec] Where search warrant was 
void because wrongfully issued, it 
could afford no justification to any 
officer in making a search. Duncan vy. 
State, 11 Okl. Cr. 217, 144 P 629. 


[d] Where officer has sold attach- 
ed property on void execution, and ap- 
plied the proceeds on a void judgment, 
he cannot defend an action for its 
conversion, brought six months after 
the levy of the attachment, on the 
ground that the property was seized 
under a valid writ of attachment, as 
that writ confers no right to Sell. 
Trowbridge v. Bullard, 81 Mich. 451, 
45 NW 1012. 


Levy under void process generally 
See supra § 256 


56. Whitfield v. Johnston, 23 N. C. 
473. 
57. Haskins v. Young,.19.N. C. 527, 


31 AmD 426. 
58. Mosely v. Sanders, 76 Ga. 293. 


59. Wilton Town Co. v. Humphrey, 
15 Kan. 372, 374; Lackey v. Campbell, 
(Tex. Civ. A.) 54 SW 46. 


“Tt cannot be doubted that an offi- 
eer is not protected in seizing the 
property of A under an execution 
which recites only a judgment against 
B, and is issued upon a judgment only 
against B, notwithstanding it com- 
mands him to seize the property of 
A.” Wilton Town Co. v. Humphrey, 
supra (in this case, however, the ex- 
ecution under which the officer acted 
read as follows: “You are command- 
ed to take into your possession enough 
of the personal property of the Wil- 
ton Town Company to satisfy a judg- 
ment for $2.55, together with all costs 
that have or may accrue in a case 
where John M. Hatfield was plaintiff, 
and C. H. Norton and J. W. Borton, 
officers of the Wilton Town Compa- 
ny, defendants, rendered this twen- 
tieth day of February, 1874, before 
Hiram Bersie, a justice of the peace,’ 
etc., and it was doubtful from the en- 
tire record whether the proceedings 
and judgment in the action in which 
the execution was issued were not in 


[§ 537] 7. Necessity for Showing Authority to 
Execute Process. 
ing of property under legal process must show that 
he was an officer and had lawful authority to take 
the property,®°*® for, although process is valid and 
properly issued, 
officer who is not authorized to execute it.84 


One who seeks to justify the tak- 


it can afford no protection to an 


fact prosecuted and rendered against 
such Wilton Town Company, and the 
execution failed to show against 
whom the judgment was actually ren- 
dered, and under these circumstances 
the supreme court held that it would 
not reverse the ruling of both a jus- 
tice of the peace and the district court, 
to the effect that the execution pro- 
tected the officer in making a levy up- 
on personal property of the Wilton 
Town Company and that the Town 
Company could not maintain replevin 
against him). 


[a] Mandate to take property of 
person not party to judgment.—A writ 
commanding a sheriff to seize certain 
property and deliver it to a third per- 
son, which is fair and valid on its 
face and issued by a court of compe- 
tent jurisdiction, does not relieve him 
from actual damages where the prop- 
erty is owned by a person not a party 
to the judgment on which the writ 
was issued, although it will relieve 
the officer from exemplary damages 
in the absence of irregularity in his 
action. Lackey v. Campbell, (Tex. 
Civ. A.) 54 SW 46. 


fer opeyre acts of officer see infra § 
oO. 


60. Gribble v. Wagener, 79 Minn. 
306, 82 NW 640 (so holding on the 
ground that it was only an irregu- 
larity for the sheriff to comply with 
the pate before the judgment was en- 
tere 


61. Carson v. Fuller, 11 S. D. 502, 
78 NW 960, 74 AmSR 823. 


62. McDonald. v. Fuller, 11 S. D. 
855, 77 NW 581, 74 AmSR 815. 


63. Copley v. Rose, 2 N. Y. 115. 


64. Benninghoof v. Finney, 22 Ind. 
101; Barley v. Tipton, 29 Mo. 206; 
Cook, v. Jarvis, 4-U-. C, @.-Bi O11S3 
(Ont.) 250. 


[a] Ilustrations.—(1) As a spe- 
cial constable has no authority to ex- 
ecute process directed to “any con- 
stable of the county” merely and not 
to him by name, he is not protected 
on his acts thereunder. Benninghoof 
v. Finney, 22 Ind. 101; Schaw v. Diet- 
richs, Wils:) Gnd.) 153), (2): FA weon-= 
stable who levies on and sells prop- 
erty under an execution not directed 
to him and illegally in his hands may 
be treated as a mere trespasser. Bar- 
ley v. Tipton, 29 Mo. 206. (3) A town 
marshal, appointed a special constable 
by a justice of the peace to execute a 
writ of replevin, is liable as a tres- 
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[§ 538] 8. Necessity for Return of Process.°> In 
order to be protected from liability for acts done in 
the execution of mesne process, 
make his return thereon®® within the time prescribed 
by the statute,®* or at least show a legal excuse for 
his failure to do so;°* but a return is not necessary 
to entitle the officer to protection in the execution 
of final process.°® A search warrant reciting the 
essential facts of a complaint as enumerated in the 
statute, and otherwise complying with the provi- 
sion requiring a return where the person or thing 
searched for is found, and bearing the return state- 
ment “nothing found,” is sufficient to protect the 
officer executing it, although it was not returned 
into court.*° So, where an officer attaches prop- 
erty on a justice’s writ, and, while the case is pend- 
ing on appeal in the county court, sells the property 
by request of the creditor, he is not a trespasser ab 
initio because he makes his return to the magistrate 
instead of to the county clerk.*: It has been held 


passer in executing the writ, since,|] it without any writ. 
under Rev. St. § 6149, such special | Glinchy, 66 Me. 474. 
constable has power only to execute a 67 
summons. Mitchell v. Shaw, 53 Mo. NEA ais 
GUS) TeSs 
A, 652. (Mass.) 141, 
65. Failure to make return gener- 


ally see supra §§ 470-490. 


66. Ala.—Womack vy. Bird, 63 Ala. 


500; Kirksey v. Dubose, 19 Ala. 43; (4 AmSR 823. 
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the sheriff must? 


Dowling v. Bowden, 25 Fla. 712, 
Williams v. Babbitt, 14 Gray 
74 AmD 670; 
Butterfield, 6 Cush. (Mass.) 242; Wild- 
er v. Holden, 24 Pick. 
son v. Fuller, 11 S. D. 502, 78 NW 960, 


Where action is commenced 


that. the failure of a sheriff to make timely return 
after execution of a writ of replevin does not de- 
stroy the validity of the writ ab initio, so as to ren- 
der the sheriff liable in trespass for taking the prop- 
erty under authority of the writ.7? 


Mistake or omission in return on mesne process 
does not render the officer liable as a trespasser ab 
initio."3 

[§ 539] 9. Showing Necessity where Property 
Claimed by Third Person. In case of an action 
against the officer by the party against whom proc- 
ess is issued, the process itself, being valid on its 
face, constitutes a complete justification,’* but in 
case of a suit by a third person claiming title to 
the property seized, under the party against whom 
process issued, which title is contested on the 
ground of fraud, the officer must, in addition to 
showing that he acted under such process, show that 
he acted for, or on behalf of, a ereditor.7> §o, 


Adams v. Mc- N. Y.—Bealls v. Guernsey, 8 Johns. 


52. 


Eng.—Cheasley v. Barnes, 10 Hast 
73, 103 Reprint 703. 


[a] Officer who arrests debtor on 
execution and discharges him upon his 
exhibiting a writ of protection and 
returns the execution unsatisfied 
without stating the arrest in his re- 


Russ Vv. 


(Mass.) 8; Car- 
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McAden v. Gibson, 5 Ala. 341. 


Conn.—Pratt v. Pond, 45 Conn. 
Williams v. Ives, 25 Conn. 568; 
v. Reed, 9 Conn. 216. 


Fla.—Dowling v. Bowden, 
712, 6 S 765. 

Ky.—Allen v. Feland, 10 B. Mon. 
306. 


386; 
Toby 


25 Fla. 


Me.—Adams v. McGlinchy, 66 Me. 


474. 


Mass.—Fletcher v. Wrighton, 184 
Mass. 547, 69 NE 313; Wiggin v. At- 
kins, 136 Mass. 292; Paine v. Farr, 118 
Mass. 74; Williams v. Babbitt, 14 
Gray 141, 74 AmD 670; Munroe v. 
Merrill, 6 Gray 236; Russ v. Butter- 
field, 6 Cush. 242; Wilder v. Holden, 
24 Pick. 8; Oystead v. Shed, 12 Mass. 
506. 


N. H.—Parker v. Pattee, 4 N. H. 
530; Barrett v. White, 3 N. H. 210, 14 
AmD 3852. 


N. J.—Brown v. Bissett, 21 N. J. L. 
46, 


S. D.—Carson v. Fuller, 11 S. D. 502, 
78 NW 960, 74 AmSR 823. 


Vt.—Wright v. Marvin, 59 Vt. 437, 
9 A 601; Ellis v. Cleveland, 54 Vt. 437; 
Briggs v. Mason, 31 Vt. 433. 


Eng.—Lucas v. Nockells, 10 Bing. 
Lie) Hel. 80, 13l Reprint: 863; 
Cheasley v. Barnes, 10 Hast 73, 103 
Reprint 703; Freeman v. Blewett, 1 
Ld. Raym. 632, 91 Reprint 1323; Brit- 
ton v. Cole, 1 Salk. 408, 91 Reprint 
354; Middleton v. Price, 2 Str. 1184, 93 
Reprint 1115. 


[a] Liability of coroner executing 
replevin writ.— Where a coroner, hay- 
ing in his possession a repleyin writ 
and bond, takes property under such 
writ from the possession of a sheriff 
holding it under a warrant, and fails 
to return the writ, with the bond, in- 
to court, he cannot justify, in an ac- 
tion by the sheriff against him for 
taking and carrying away the proper- 
ty, on the ground that the person as- 
sisting him in taking the property 
under the replevin writ was the gen- 


[a] 
before return day (1) the officer must 
nevertheless return the writ in order 
to secure protection (Williams v. Bab- 
bitt, 14 Gray (Mass.) 141, 74 AmD 
670), (2) unless the trial is had be- 
fore the return day, in which case his 
production of the writ with his return 
upon it is sufficient, he being the prop- 
er custodian until the return day 
(Williams v. Babbitt, supra). 


[b] Where attachment is dissolved 
before return day, the officer must 
nevertheless make his return in order 
to secure protection. Williams v. 
Babbitt, 14 Gray (Mass.) 141, 74 AmD 
670, 

68. Kirksey v. Dubose, 19 Ala. 43; 
McAden v. Gibson, 5 Ala. 341; Halsey 
v. Huse, 46 Conn. 889; Dowling v. 
Bowden, 25 Fla. 712, 6 S 765. 


[a] Interest insufficient to support 
claim against officer.—Where a cer- 
tain person, through a fraudulent pur- 
chase, obtained goods of plaintiff and 
before the fraud was discovered the 
purchaser’s creditors attached the 
goods, and a settlement was made be- 
tween them and the purchaser, under 
which the attachments were with- 
drawn and the goods delivered by the 
officer to the attaching creditors, and 
the officer made no return of the writs, 
it was held that plaintiff, having at 
the time of the attachment and sur- 
render of the goods no title or inter- 
est except a bare right to defeat the 
purchaser’s title by rescinding the 
sale, could not take advantage of the 
officer’s failure to return the writ in 
order to hold him liable as a trespass- 
er. Halsey v. Huse, 46 Conn. 389. 


Ari: Ala.—McAden vy. Gibson, 5 Ala. 
Conn.—Pratt v. Pond, 45 Conn, 386; 
Toby v. Reed, 9 Conn, 216. 


Me.—Clark v. Foxcroft, 6 Me. 296, 
20 AmD 309. 


Mass.—Ingersoll vy. Sawyer, 2 Pick. 
276; Tubbs v. Tukey, 3 Cush. 438, 50 
AmD 744, 


N. J.—Brown v. Bissett, 21 N. J. L. 


eral owner, who had the right to take! 46. 


turn cannot justify under the execu- 
tion when sued by the debtor for the 
arrest. Munroe v. Merrill, 6 Gray 
(Mass.) 236. 


70. Zanoni v. Cyr, 117 Me. 399, 104 
A 629. 
71. Bentley v. White, 54 Vt. 564. 


72. Gibson v. Collings, 
721, 205 NW 304. 

73. Smith v. Moore, 17 N. H. 380; 
Parker v. Pattee, 4 N. H. 530. 

74 %Ala.—kKirksey v. Dubose, 19 
are 43; Governor v. Gibson, 14 Ala. 

Ark.—Townsly-Myrick Dry Goods 
Co. v. Fuller, 58 Ark. 181, 24 SW 108, 
41 AmSR 97, 22 SW 564. 


Cal.—Horn v. Corvarubias, 51 Cal. 


200 Iowa 


524; Sexey v. Adkinson, 34 Cal. 346, 
91 AmD 698; Thornburgh v. Hand, 7 
Cal. 554% 

Holloway, 82 Ill. 


Ln gaohneon Vv. 


Ind.—Hartlep v. Cole, 101 Ind. 458. 


Faire pesca v. Stickney, 5 Minn. 


Nev.—Keys v. Grannis, 3 Nev. 548. 


N. Y.—Clearwater v. Brill, 63 N. Y. 
627 mem [rev 4 Hun 728]; Cross v. 
Phelps, 16 Barb. 502; Horton v. Hen- 
dershot, 1 Hill 118; Holmes y. Nun- 
caster, 12 Johns. 395. 


Pa. 


Utah.—Hammer v. Ballantyne, 13 
Utah 324, 44 P 704, 57 AmSR 736. 


Wis.—Bogert v. Phelps, 14 Wis. 88 
[foll Bean vy. Loftus, 48 Wis. 371, 4 
ae 334; James v. Van Duyn, 45 Wis. 

Can.—Crowe v. Adams, 21 Can. S. 
C. 342; MeLean v. Harmon, $ Can. 
S.C) (06 [reve 22) Ne Sa odd: 


Man.—Kirchhoffer vy, Clement, 11 
Man. 460. 


And see cases supra § 534 note 50, 


75. Ark.—Townsly-Myrick Dry 
Goods Co. v. Fuller, 58 Ark. 181, 24 
SW 108, 41 AmSR 91, 22 SW 564. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 539] 


under such circumstances, when the officer claims 
to have acted under process of execution, he must 
produce the execution*® and the judgment on which 
it issued,**7 and such judgment must be valid in 
order to entitle the officer to protection.’® 
authorities, however, have held that, where a third 
person claims property taken under a writ regular 
on its face, the sheriff need not, in order to justify 
produce the judgment,’® unless he has 
Other authorities, while 
recognizing the rule requiring the sheriff to show 
that he represents a creditor, by proving the judg- 
where the property is 
claimed by a third person, * have held the rule to 
be inapplicable where there was no real transfer to 


the seizure, 
occasion to rely thereon.®° 


ment as well as the writ, 


Cal.—Darville v. Mayhall, 128 Cal. 
Gee Oh P2764. iBrichman’ vy. Rossy 67 
Cal. 601, 8 P 316; Horn v. Corvaru- 
bias, 51 Cal. 524; McRae v. Lack- 
mann, 8 Cal. A. 241, 96 P 505. 


Tll.— Cook v. Miller, 11 Ill. 610. 


Mass.—Bond vy. Endicott, 149 Mass. 
282, 21 NE 361. 


Minn.—Homberger v. Brandenberg, 
35 Minn. 401, 29 NW 123. 


N. Y.—Cross v. Phelps, 
502. 


Okl.—Masters v. Teller, 7 Okl. 668, 
56 Pa 1067. 


2 ieee nd v. Barrett, 2 Sneed 


Utah.—Jones v. McQueen, 13 Utah 
178, 45° P 202. 


Wis.—Bean v. Loftus, 48 Wis. 371, 
4 NW 334; James v. Van Duyn, 45 
ree 512; Bogert v. Phelps, 14 Wis. 


Eng.—White v. Morris, 11 C. ‘B. 
LOD 16s Jur. 5002 73 ECL 1015, 138 
Reprint 778. 


Ont.—Culbert v. Conger, 7 U. C. Q. 
B. 395 (holding, however, that the 
rule is applicable only where the 
question turns exclusively upon 
whether the goods had been fraudu- 
lently assigned by the debtor to plain- 
tit). 

See also supra § 274. 


76," Knox v. Marshall, 19 Cal. 617; 
Bickerstall v. Doub, 19 Cal. 109, 79 
AmD 204; Ford v. McMaster, 6 Mont. 
240, 11 P 669; Beaty v. Swarthout, 32 
Barb. (N. Y.) 293; McCune vy. Peters, 
54 Misc. 165, 105 NYS 896. 


[a] Officer must show that he 
acted under valid writ.—Masters v. 
Teller, 7 Okl. 668, 56 P 1067. See gen- 
erally supra §§ 534, 535. 


77. Ark.—Townsly-Myrick Dry 
Goods Co. v. Fuller, 58 Ark. 181, 2 
SW 108, 41 AmSR 97, 22 SW 564. 


Cal.—Old_ Settlers’ Inv. Co. v. 
White, 158 Cal. 236, 110 P 922; Dar- 
ville v. Mayhull, 128 Cal. 617, 61 P 
276; Sexey v. Adkinson, 34 Cal, 346, 91 
AmD 698; Knox v. Marshall, 19 Cal. 
Cia BickerstafL v. Doub, 19"Caly 109), 
79 AmD 204; Paige v. O’Neal, 12 Cal. 
483; Thornburgh v. Hand, 7 Cal. 554. 


Ida.—Sears v. Lydon, 5 Ida. 358, 49 
BA Tyee 


Ill.—Johnson v. Holloway, 82 Ill. 
334; Thatcher v. Maack, 7: Ill. A. 635. 


Kan.—Mills v. Talbott, 63 Kan. 14, 
64 P 964, 


Mass.—Damon y. Bryant, 
411. 


Minn.—Mower v. Stickney, 5 Minn. 
397. 


Mont.—Palmer v. 


16 Barb. 


Z Pick. 


McMaster, 10 
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Some 


Mont. 390, 25 P 1056; Ford v. Mc- 
Master, 6 Mont. 240, 11 P 669. 


Nev.—William Johnson Land, etc., 
COms VV. (LATriSs 48) ONGVe) ol 2a vok 
1095; Keys v. Grannis, 3 Nev. 548; 
McDonald v. Prescott, 2 Nev. 109, 90 
A) Sleds 


N. J.—Hamilton v. Decker, 5 N. J. 
is S813. 

N. Y.—Heath v. Westervelt, 4 N. 
Y. Super. 110; McCune v. Peters, 54 
Misc. 165, 105 NYS. 896; Noble .v. 
Holmes, 5 Hill 194; Jansen v. Acker, 
23 Wend. 480; Earl v. Camp, 16 Wend. 
562; High v. Wilson, 2 Johns. 46. 


Okl.—Masters v. Teller, 7 Okl. 668, 
DoE Paden. 


Tenn.—Pemberton v. Smith, 3 Head 
8. 


Lombard, 88 Wis. 
271, 60 NW 414; Bean v. Loftus, 48 
Wis. 371, 4 NW 334; James v. Van 
Duyn, 45 Wis. 512; Bogert v. Phelps, 
14 Wis. 88. 


Eng.—wWhite v. Morris, 11 C. B: 
ROMS; ®73 ECL 1015, 138 Reprint 778. 


Man.—Kirchhoffer v. Clement, 11 
Man. 460. 


fa] Reason of rule.—This proof is 
required not because it affects the 
process or-is in that respect neces- 
sary to protect the officer, but because 
it affects the title to the property in 
question, and as no one but a creditor 
can question the title of a fraudu- 
lent vendee the officer must, in order 
to make out his justification, show 
that the relation of debtor and cred- 
itor exists between the person against 
whom the process runs and the person 
in whose behalf it was. issued. 
Townsly-Myrick Dry Goods Co. v. 
Fuller, 58 Ark. 181, 24 SW 108, 41 
AmSR 97, 22 SW 564; Bean vy. Loftus, 
Got OWiiSs 9 3'U1k, 42-oNWe 3343) (Bogert, iv; 
Phelps, 14 Wis. 88. 


{b] Officer who levies. on mort- 
gaged property without performing 
his statutory duty to pay the mort- 
gage debt cannot justify under the 
writ alone, but must show that it is 
founded on a judgment. Old Settlers’ 
Inv. Co. v. White, 158 Cal. 236, 110 P 
922. 

7g. Ark.—Townsly-Myrick Dry 
Goods Co. v. Fuller, 58 Ark. 181, 24 
SW 108, 41 AmSR 97, 22 SW 564. 

Ida. Lydon, 5,Ida. 358, 49 
125 3LeAs 

Ill.— Clarke v. Kemp, 211 a A 206; 
Thatcher v. Maack, 7 Ill. A. 


Kan.—Mills v. Talbott, 63 eo 14, 
64 P 964. 


Wis.—Bugbee v. 


Sears v. 


Mont.—Palmer v. McMaster, 10 
Mont. 390, 25 P 1056; Ford v. Mc- 
Master, 6 Mont. 240, 11 P 669. 

Nev.—Johnson Land, etce., Co. v. 
Harris, 48 Nev. 312, 231 P 1095. 


Acting under mesne process. 
to have acted under mesne process in seizing the 
property claimed by a stranger to the process, the 
debt must be proved by some competent evidence,®* 


[o7°Codel OEE 


claimant requiring the sheriff to justify,*? and in 
an action by such an assignee against the sheriff it 
is sufficient for the officer to produce his execution, 
and the assignee cannot impair his right to retain 
the goods levied on by attacking the judgment.*? 
It has also been held that voluntary assignees of a 
debtor, who became such after a levy under an ex- 
ecution, are not strangers within the rule which re- 
quires an officer justifying against a stranger to 
show a judgment as well as an execution.®* 


If the officer claims 


N. Y.—Bovee v. King, 11 Hun 250 
fatit5 ON ¥6097- 


Okl.—Masters v. Teller, 7 Okl. 668, 
BiG) al OGKie 


Wis.—Bean v. Loftus, 48 Wis. 371, 
4 NW 334. 


[a] Claimant of property may at- 
tack judgment.—Palmer v. McMaster, 
Si Mont, 86,9291? 585: 


79. Traylor v. McKeown, 46 S. C. 

L. 251 [dist Etters v. Etters, 45 S.-C, 
L. 413] (where the action was against 
the sheriff and the execution Pee 
tiff); Hunter v. McElhany, 4 S. 
103. See Kahn vy. Hayes, 22 Ind. A. 
182, 53 NE 430 (in replevin by a mort- 
gagee against an officer, an execution 
against the mortgagor, under which 
the officer claims, regular on its face 
and iSsued by a court of general ju- 
risdiction, is admissible, without 
proof of the judgment or the juris- 
diction of the court). 


80. Davis v. White, 6 Del. 228. 


81. See cases supra notes 75-77; 
and infra note 82. 


82. Crowe v. Adams, 21 Can. S. C. 
342, 352 (where goods claimed by a 
wife were seized under execution 
against her husband, and the court 
said: ‘“‘When a sheriff takes goods 
from the possession of an assignee 
under a deed alleged to be fraudulent 
as against creditors, the title being 
good against every one but a creditor, 
he must prove a judgment in order to 
show that he represents a creditor 
against whom the deed is void, ; 
but that reasoning does not strike me 
as applicable to a title which, if it 
exists at all, is of such a shadowy 
character as to leave the goods sub- 
ject to every debt and obligation of 
the husband contracted after a named 
date anid to his control and disposi- 
tion’); McLean v. Hannon, 3 Can. S. 
Bs Kirchhoffer v. Clement, 11 
Man. 460; King v. Macdonald, 15 U. 
(OW Gy 12 (Ooh) 397: Keeser v. McMar- 
tin; Sms COA IB: (Ont.) 327; Powers 
ve Ruttan,, 4, UC QB OF Ss) (Ont) 


fa] Until claimant gives some evi- 
dence of title, the sheriff is not put to 
his defense or called upon to justify. 
Crowe v. Adams, 21 Can. S. GC. 342; 
McLean v. Hannon, 3 Can. S. C. 706; 
Kirchhoffer v. Clement, 11 Man. 460. 


83. Heath v. Westervelt, 4 N. Y. 
Super. 110. 


84 Heath v. Westervelt, supra. 


85. Ark.—Townsly-Myrick Dry 
Goods Co. v. Fuller, 58 Ark. 181, 24 
SW 108, 41 AmSR 97, 22 SW 564, 


Cal.—Brown vy. Cline, 109 Cal. 156, 
41 P 862; Sexey v. Adkinson, 34 Cal. 
346, 91 AmD 698; Glazer v. Clift, 10 
Cal. 308; Thornburgh v. Hand, 7 Cal. 
554. 


912" [ot C. 57] 


and the officer must show a valid writ,°® regularly 
issued upon proper proceedings,®” by a court having 
jurisdiction of the parties as well as of the subject 
matter of the suit,*® and after trespass has been 
brought by the person claiming title, defects in the 
service of the process cannot be cured by taking out 
a new writ.89 Where, however, a sale by the debtor 
of property seized under mesne process is merely 
colorable, or only a transfer of possession merely 
for concealment, with no intention of transferring 
the title, the writ alone, if regular on its face and 
emanating from a tribunal having jurisdiction of 
the subject matter, is a full protection to the of- 
ficer.°° 


[§ 540] 10. Second Levy. Although a sheriff or 


constable has levied on property sufficient to satis- 
fy an execution, the writ protects him from liabil- 
ity for a second levy on other property.°? 


[§ 541] 11. Levy after Payment of Debt. An of- 
ficer having a valid execution in his hands and not 
being instructed by plaintiff to forbear is protect- 
ed in levying thereunder, although the execution 
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has been satisfied®? and defendant exhibits to him 
a receipt given by plaintiff in full for the judgment 
debt.°? So, where a judgment is not satisfied when 
execution issues, the writ, being fair on its face, 
protects the officer in case the judgment is after- 
ward satisfied.°* Neither can an officer be held lia- 
ble for levying an attachment on a satisfied debt®® 
unless there has been a discontinuance of the suit 
or at least notice to the sheriff of the satisfaction,®® 
and a capias ad satisfaciendum, issued on a judg- 
ment which has previously been paid, will protect 
the officer making the arrest from liability to the 
debtor for false imprisonment.°* 


[§ 542] 12. Action after Expiration of Writ. A 
writ which under the statute remains in force for a 
limited time only can afford the officer no protection 
as to anything done after such time;?* and a con- 
stable is not protected in executing process not 


properly renewed.°® 


[§ 543] 13. Levy after Return or Return Day. A 
sheriff is not protected by a writ which he levies aft- 
er he has returned it,! or after the return day.’ 


731. 


Ida.—Beckstead vy. Griffith, 11 Ida. 
738, 83 P 764. 


Kan.—Mills v. Talbott, 63 Kan. 14, 
64 P 964. 


Mass.—Damon v. Bryant, 2 Pick. 
ae 


Mich.—Trowbridge v. Bullard, 81 
Mich, 451, 45 NW 1012. 


Minn.—Howard v. Manderfield, 31 
Minn. 337, 17 -NW 946;, Hines v. 
Chambers, 29 Minn. 7, 11 NW 129; 
Braley v. Byrnes, 20 Minn. 435. 


Nebr.—Bartlett v. Cheesebrough, 32 
Nebr. 339, 49 NW 360; Paxton v. 
Moravek, 31 Nebr. 305, 47 NW 919. 


N. H.—Sanford Mfg. Co. v. Wiggin, 
14 N. H. 441, 40 AmD 198. 


Niaox.-—Orossiuv. Phelps) 16: Barb. 
502; Noble v. Holmes, 5 Hill 194. 


Or.—Fisher v. Kelly, 39 Or. 1, 46 
P 146. 


Utah.—Newton v. Brown, 2 Utah 
126. 

Wis.—Bean v. Loftus, 48 Wis. 371, 
4 NW 334; James v. Van Duyn, 45 
Wis. 512; Bogert v. Phelps, 14 Wis. 
88. ; 


N. S.—Mills v. McLean, 
Suge 


Ont.—Grant v. McLean, 3 U. C. Q. 
B. O. S. 443. 


[a] Papers in attachment suit are 
not sufficient evidence of the ‘debt. 
Brown v. Cline, 109 Cal. 156, 41 P 
862; Mills v. McLean, 10 N. S. 379. 


[b] Officer must show that debt 
was actually due.—Sanford Mfg. Co. 
y. Wiggin, 14 N. H. 441, 40 AmD 198. 


LOPNG Es: 


g6. Cal.—Horn v. Corvarubias, 51 
Cal. 524; Thornburgh vy. Hand, 7 Cal. 
554. 


Ida.—Sears v. Lydon, 7 Ida. 358, 49 
P 122. 


T1l.—Taylor v. Morrison, 73 Ill. 565. 


Kan.—Huey v. Brimer, 9 Kan. A. 
149, 58 P 485. 


Mich.—Mathews Vv. 
Mich. 461, 5 NW 669. 


Minn.—Howard v. Manderfield, 31 
Minn. 337, 17 NW 946. 


Nebr.—Hakanson  v. 


Densmore, 43 


Brodke, 36 


Nebr. 42, 53 NW 10383; Winchell v. 
McKinzie, 35 Nebr. 813, 53 NW _ 975; 
Bartlett v. Cheesebrough, 32 Nebr. 
339, 49 NW 360; Paxton v. Moravek, 
31 Nebr. 305, 47 NW 919; Williams v. 
Eikenberry, 22 Nebr. 210, 34 NW 373, 
25 Nebr. 721, 41 NW 770, 13 AmSR 
517; Oberfelder v. Kavanaugh, 21 
Nebr. 483, 32 NW 295. 


N. Y.—Cross v. Phelps, 
502. 


[a] Rule applied.—In an action by 
a stranger to the writ for an at- 
tempted seizure of property under a 
void writ of attachment, the sheriff 
cannot attack the bona fides of a sale 
and delivery of such property. Huey 
v. Brimer, 9 Kan. A. 149, 58 P 485. 


87. Cal.—Laughlin v. Thompson, 
76 Cal. 287, 290, 18 P 330 (where it 
was said: “In case of ‘claim and de- 
livery,’ the affidavit, order indorsed 
thereon, and undertaking, all go into 
the hands of the officer, and consti- 
tute the process. He must determine 
whether they are regular and suffi- 
cient’); Horn v. Corvarubias, 51 Cal. 
524; Thornburgh vy. Hand, 7 Cal. 554. 


Minn.—Howard v. Manderfield, 31 
Minn. 337, 17 NW 946. 


Nebr.—Hakanson v. Brodke, 36 
Nebr. 42, 53 NW 10383; Winchell v. 
McKinzie, 35 Nebr. 813, 53 NW _ 975; 
Bartlett v. Cheesebrough, 32 Nebr. 
339, 49 NW 360; Paxton v. Moravek, 
31 Nebr. 305, 47 NW 919; Williams v. 
Eikenberry, 25 Nebr. 721, 41 NW 770, 
13 AmSR 517, 22 Nebr. 210, 34 NW 
373; Oberfelder v. Kavanaugh, 21 
Nebr. 483, 32 NW 295. 


Nev.—Keys v. Grannis, 3 Nev. 548. 


N. Y.—Decker v. Bryant, 7 Barb. 
182; Noble v. Holmes, 5 Hill 194. 


88. Townsly-Myrick Dry Goods Co. 
v. Fuller, 58 Ark. 181, 24 SW 108, 41 
AmSR 97, 22 SW 564; Hakanson v. 
Brodke, 36 Nebr. 42, 53 NW _ 1083; 
Winchell v. McKinzie, 35 Nebr. 813, 53 
NW 975; Bartlett v. Cheesebrough, 
32 Nebr. 339, 49 NW 360; Paxton v. 
Moravek, 31 Nebr. 305, 47 NW 919; 
Williams v. Eikenberry, 25 Nebr. 721, 
41 NW 770, 18 AmSR 517, 22 Nebr. 
210, 34 NW 3878; Oberfelder v. Kava- 
naugh, 21 Nebr. 4838, 32 NW 295; 
Smith v. Holt, 37 App. Div. 24, 55 NYS 


16 Barb. 


89. Fairbanks vy. Bennett, 52 Mich. 
61, 17 NW 696. 


90. Thornburgh v. Hand, 7 Cal. 
554; Bu'ddee v. Spangler, 12 Colo. 216, 
eee 760; Keys v. Grannis, 3 Nev. 


91. Denvrey v. Fox, 22 Barb. (N. 
Y.) 522 (on the grounds that a suffi- 
cient levy is not a satisfaction of the 
judgment, and that the sufficiency of 
a levy cannot be certainly ascer- 
tained until the sale). 


92. Brick v. Blanchard, 20 N. H. 
323, 51 AmD 222; Thrower v. Vaughan, 
30) (S.-C 8: 


Effect of knowledge of officer that 
debt has been paid see infra § 552. 


93. Twitchell v. Shaw, 10 Cush. 
(Mass.) 46, 57 AmD 80; Tierney v. 
Frazier, 57 Tex. 437. 


[a] Officer is not bound to investi- 
gate the genuineness of the receipt. 
Twitchell v. Shaw, 10 Cush. (Mass.) 
46, 57 AmD 80. 


94. Davis v. Gott, 129 Ky. 486, 113 
SW 826. 
95. Livingston v. Smith, 5 Pet. (U. 


S.) 90, 8 L. ed. 57. 
96. Livingston v. Smith, supra. 


97. Deyo v. Van Valkenburgh, 5 
ERIE GN. Ye aoe 


98. Bander v. Burley, 15 B i 3 
pYe) a 604 J oe tN 
99. Barhydt v. Valk, 12 Wend. (N. 


Y.) 145, 27 AmD 124. 


[a] MTlustration.—A constable, ex- 
ecuting process not renewed by the 
signature of the justice himself, as re- 
quired by the statute, is a trespasser, 
although the body of the renewal is 
in the handwriting of the justice. 
Barhydt v. Valk, 12 Wend. (N. Y.) 
145, 27 AmD 124. 


1. Chaney v. Burford Lumber Co., 
132 Ala. 315, 31 S 369, 


2. Hathaway v. Howell, 54 N. Y. 
96;(00 OV ON.) SY Ol Olnbarte e497 Ou 
Thomps. & C. 453]; Vail v. Lewis, 4 
Johns. (N. Y.) 450, 4 AmD 300; Jor- 
dan v. Henderson, 39 Tex. Civ. A. 89, 
86 SW 961; Barnard v. Stevens, 2 Aik. 
(Vt.) 429, 16 AmD 7338. 


For later cases, Gevelopments and changes in the law see Annotations, same title and section number. 


Piaevemae ar hy tae . ° 
Gia. 
i: 


' 


§§ 544-549] x 

[§ 544] 14. Declarations of Officer. The lawful- 
ness of a seizure of property does not depend upon 
what the officer declared, but upon the sufficiency 
of his authority, and hence, where the officer justifies 
under valid process, it is immaterial what he said 
at the time of the seizure.® 


[§ 545] 15. Process against Two or More Parties. 
Where an execution against two parties does not 
distinguish which is principal and which is surety, 
the sheriff has a right to collect it from either,* and 
the one from whom the debt is collected has no cause 
of action, although he claims to be only a surety,° 
and plaintiff in the execution directed the sheriff to 
collect it from the other party.® 


[§ 546] 16. Process Issued at Instance of Sheriff. 
The sheriff is not protected as to his acts in the ex- 
ecution of process where he is the moving party in 
causing the process to be wrongfully issued for his 
own sole benefit,’ and knows that the judgment upon 
which it is issued has been fully paid and satisfied.® 


[§ 547] 17. Subsequent Action of Court or Party 
—a. In General. A sheriff who obeys the mandate 
of a writ is protected thereby regardless of the sub- 
sequent action of the court in reference to the mat- 
ter.° And the omission to take out execution on a 
judgment within the time during which an attach- 
ment remains effective does not render the officer 
who levied the attachment a trespasser ab initio.° 


Vacation of process. The sheriff is protected 
where he seizes goods under a valid attachment, al- 
though it is subsequently vacated.*+ 


3. State v. Elrod, 28 N. C. 250. 
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[§ 548] b. Effect of Supersedeas or Stay.12 A 
sheriff is protected in acts done in the execution of 
process in his hands, although such process has been 
superseded, where he had no notice from the proper 
source of the supersedeas,'*® and there is nothing on 
the face of the process to show such fact;!* but 
he is entitled to no protection in respect of anything 
which he does after receiving notice of the super- 
sedeas?® if the notice is sufficient,'® and proceeds 
from the same authority as the process.17 An of- 
ficer is not protected where by his fraud a stay of 
proceedings is prevented.!§ 


Supersedeas as protection from liability for fail- 
ure to act. A supersedeas or stay order protects 
the officer from any liability for not proceeding with 
the process!® if such supersedeas or order is suffi- 
cient;?° and it has been held that the officer is pro- 
tected although the stay order is issued by two jus- 
tices, whereas it should have been issued by the 
clerk.?1_ A stay order, for the purpose of protect 
ing a sheriff, takes effect from the time of its serv- 
ice on him.?? 


[§ 549] 18. Ultimate Success of Party at Whose 
Instance Process Issued. The right of the sheriff 
to protection in proper acts done in the execution 
of mesne process valid on its face does not depend 
upon the ultimate success in the action of the party 
at whose instance the process issued;?* nor is an 
officer deprived of protection in executing final 
process by the subsequent reversal of the judgment 
under which he has acted.2* Where, upon appeal, 
an order vacating the attachment is reversed, the 


Walker v. Hunter, 36 Ala. 125. 


4 Shuford v. Cline, 35 N. C. 463. 
5. Shuford v. Cline, supra. 
6. Shuford v. Cline, supra. 


7. Johnson y. Randall, 74 Minn. 
44, 76 NW 791 (execution issued for 
collection of sheriff's fees in another 
action). 


8. Johnson v. Randall, supra. 


Personal knowledge of officer gen- 
erally see infra § 552. 


9. State v. Spencer, 30 Mo. A. 407. 


{a] Iustration.—Where a sheriff 
distributes the proceeds of an execu- 
tion sale in accordance with directions 
contained in the writ, he will be pro- 
tected, although the court subsequent- 
ly reduces the rate of interest which 
should have been paid on a senior 
judgment. State v. Spencer, 30 Mo. 
A. 407. 


10, McGough v. Wellington, 4 Al- 
len (Mass.) 502. 


11. Hess v. Hess, 117 N. Y. 306, 22 
NE 956. 


12. Generally see Appeal and Er- 
ror §§ 1446-1457. 


13. Payne v. Governor, 18 Ala. 320; 
Morrison v. Wright, 7 Port. (Ala.) 67; 
King v. Haley, 146 Ga. 85, 90 SE 715; 
Foster v. Wiley, 27 Mich. 244, 15 AmR 
185; Western Seed, etc., Co. v. Mc- 
Donald, 5 Nebr. (Unoff.) 553, 99 NW 
ip fe 


14. King v. Haley, 146 Ga. 85, 90 
SE 715. 

15. Morrison v. Wright, 
(Ala.) 67. 

16. Payne v. Governor, 18 Ala. 320, 
Foster v. Wiley, 27 Mich. 244, 15 AmR 
185. 


[a] Notice from defendant that 


ae Ont. 


make the sheriff liable for proceed- 
ing with the execution, but the sher- 
iff must receive official notice. Fos- 
ter v. Wiley, 27 Mich. 244, 15 AmR 
185 (where it further appeared that 
the justice by whom the judgment 
was rendered insisted that no appeal 
had been perfected). 


[b] Officer must be served with 
written order requiring him to sus- 
pend all action upon an execution 
in his hands before he can be held li- 
able for executing it. Payne v. Gov- 
ernor, 18 Ala. 320. 


[ec] Placing supersedeas in hands 
of deputy is not such notice to the 
sheriff as will deprive him of protec- 
tion. Morrison v. Wright, 7 Port. 
(Ala.) 67. 


[d] WNotice must be actual, and not 
merely constructive, to deprive the 
officer of protection. Morrison v. 
Wright, 7 Port. (Ala.) 67. 


17. Leonard v. Dillon, 76 Pa. 44. 


18. Streeter v. Frank, 4 Chandl. 
(Wis.) 9, 3 Pinn. 285. 


[a] Where officer has perpetrated 
fraud on defendant in execution by re- 
fusing to take a certificate of appeal 
from the justicg of the peace who is- 
sued the execution, by which further 
proceedings on the execution would 
be stayed, after he has agreed to call 
on the justice and receive the same, 
he is not protected by the execution 
from liability for property afterward 
levied on under the execution. Street- 
er v. Frank, 4 Chandl. (Wis.) 9, 3 Pinn. 
285. 


19. Walker v. Hunter, 36 Ala. 125; 
State v. Ferguson, 13 Mo. 166; Bern- 
heim v. Daggett, 12 AbbNCas 316 [aff 
84 N. Y. 670]; Com. v. Magee, 8 Pa. 
240, 44 AmD 509; Shuman v. Pfoutz, 
1 Penr. & W. (Pa.) 61. 


[a] Sufficiency of supersedeas.— 
When a supersedeas, referring to the 
petition, fiat, and supersedeas bond, 
is set up in justification of a failure 
on the part of the sheriff to collect 
money on execution, it is sufficient if 
it appears from the supersedeas, aid- 
ed by the petition, fiat, and bond, that 
the parties to the execution, the 
amount required to be collected, the 
court from which, and the time when, 
it issued, are correctly described, and 
that the execution is the only one in 
the sheriff’s hands to which plaintiffs 
in it are parties, although the descrip- 
tion is inaccurate in other respects. 
Walker v. Hunter, 36 Ala. 125. 


21. State v. Ferguson, 13 Mo. 166. 


22. Bernheim v. Daggett, 12 Abb 
NCas 316 [aff 84 N. Y, 670]. 


[a] Stopping sale and releasing 
bidders.— Where an order staying a 
levy and sale was served on the sher- 
iff before the sale began, but received 
by his deputy, who was conducting it, 
after some of the chattels levied on 
had been struck off, and the deputy 
thereupon declared that the sale “was 
for nothing,’ the sheriff was not lia- 
ble to the execution creditor for de- 
elaring the sale off and releasing the 
bidders, since the stay order was op- 
erative from the time of its service 
on the sheriff. Bernheim y. Daggett, 
12 AbbNCas 316 [aff 84 N. Y. 670]. 


23. Houseman v. Stewart, 28 Ala. 
684; Lashus v. Latthews, 75 Me. 446; 
York v. Sanborn, 47 N. H. 403. See 
Gates v. Gates, 15 Mass. 310 (termina- 
tion of an attachment suit in a judg- 
ment against plaintiff on an account 
filed as a set-off does not prevent the 
writ from being a protection to the 
officer levying the same). 


24. Beckley v. Boardman, 6 Conn 
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erroneous order of the lower court, vacating the 
attachment, is a protection to the sheriff who acted 
upon it while it was in foree.?° 


[§ 550] 19. Forfeiture of Protection—a. In Gen- 
erai. An officer who fails to perform his full duty 
under a process or writ may thereby forfeit all 
right to protection and become liable for his acts 
while assuming to execute it.26 And it is also held 
that, where, in an action against a justice and a 
constable for false imprisonment under a warrant 
void because the justice was without jurisdiction 
to issue it, defendants answer jointly, the constable 
thereby puts himself on the same grounds as the 
justice, and it is immaterial whether the warrant 
could have been a protection to the constable had 
he defended separately.27 On the other hand, it 
_ has been said that “the officer has not, in any case 
that the courts have observed, lost his justification 
by joining in a notice with others who could not 
avail themselves of the same justification.”?8 


[§ 551] b. Effect of Taking Indemnity. The fact 
that an officer has taken indemnity from the per- 
sons under whose process he has acted”? does not 
deprive him of the protection which his process 
affords.°° 


[§ 552] c. Personal Knowledge of Officer. The 
rule of protection against lability for proper acts 
in the execution of process valid upon its face is 


$872; Ashcraft v. Elliott, 38 SW 1062, 
18 KyL 934; Barrowcliff v. Harrison, 
9 Daly. CN. Y.) 473. 


25. Haebler v. Myers, 132 N. Y. 
368, 30 NE 9538, 28 AmSR 589, 15 LRA 


warrant. 
557. 
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charges, aS required by the statute 
this omission de- 
prived him of the protection of the 
Blanchard v. Dow, 
(3) Where an officer who arrest- 
ed a person on criminal process and 


and the warrant, 


[§§ 549-552 


not affected by the personal knowledge of the officer 
with respect to the justice of the claim to which 
the process relates or the propriety of its issu- 
ance,*! or any irregularity or fraud in the obtain- 
ing of the judgment®? or in the judgment itself,*? 
or any irregularity in the process under which he 
acts,*+ and a sheriff is protected in complying with 
an order of court which he knows was made under 
an error of fact.?* It has also been held that, where 
the court has jurisdiction of the subject matter and 
the process is apparently valid, the officer is pro- 
tected in executing it, although he has notice of 
the fact that the court did not acquire jurisdiction 
of defendant.*® But there is also authority for 
the view that, although process is valid on its face, 
an officer may be held lable for executing the same 
where he knows that the court acted without juris- 
diction,®* or that the process, was issued without 
authority of law.** So also it is held that an officer 
selling property under the mandate of a writ of 
venditioni exponas is not protected thereby if he 
knows that the property does not belong to the 
party under judgment against whom it is sold.*® 


Knowledge of payment of debt.*® Some authori- 
ties have held that the officer is deprived of the 
protection afforded by process valid on its face 
where he knows that the debt for which the process 
issued has been paid;*! but there is authority to 
the contrary.*? 


197 SW 538; Hammer v. Ballantyne, 
13 Utah 324, 44 P 704, 57 AmSR 736. 


[a] Exercise of protection outside 
of court’s district.—Where there was 
nothing in an execution showing its 


32 Me. 


588, 28 AbbNCas 175; Lind Bank v. 
Coss, 83 Wash. 151, 145 P 207. 


{ay Rule has been applied to a 
case where the sheriff received two at- 
tachments against the same defendant 
on the same day, and the first attach- 
ment was vacated and the property 
sold under the second attachment 
pending an appeal from the order va- 
cating the first one, which appeal re- 
sulted in vacating the order and re- 
storing the first attachment. Clark v. 
Smith, 57 App. Div. 524, 68 NYS 39. 


26. Conn.—Dehm v. Hinman, 56 
Conn. 320, 15 A 741, 1 LRA 374; Wil- 
liams v. Ives, 25 Conn. 568. 


Me.—Carter v. Allen, 59 Me. 296, 8 
AmR 420; Brackett v. Vining, 49 Me. 
356; Ross v. Philbrick, 39 Me. 29. 


Mass.—Williams v. Babbitt, 14 
Gray 141, 74 AmD 670; Smith v. Gates, 
QiPick, 55; 


N. Y.—Gandy v. Collins, 214 N. Y. 
293, 108 NE 415; Grayrock Land Co. 
v. Wolff, 67 Misc. 1538, 121 NYS 953. 


Pa.—Moseby v. Fleck, 242 Pa. 154, 
88 A 940. : 


{a] TIllustrations.—(1) Where an 
officer serving a search warrant omit- 
ted to seize intoxicating liquors which 
he found on the premises described, 
he forfeited the protection of his war- 
rant and was liable for any injury 
done by him to person or property 
while assuming to execute it, not- 
withstanding he acted in good faith 
upon the belief that the intoxicating 
liquor found was not intended for un- 
lawful sale. Boston, ete., R. Co. v. 
Small, 85 Me. 462, 27 A 349, 35 AmSN 
379. (2) Where a tax collector regular- 
ly sold cattle under a tax warrant, 
but omitted afterward to render an 
account in writing of the sale and 


committed him to jail discharged him 
from arrest on the following morning 
instead of taking him before the po- 
lice court as required by law, the 
omission deprived him of all justifica- 
tion) for the varrést; ‘Lubbs: vs -Lur- 
key, 3 Cush. (Mass.) 438, 50 AmD 744. 


[b] Sheriff is trespasser where in 
executing a valid writ he departs from 
its commands. Moseby v. Fleck, 242 
Pa. 154, 88 A 940. 


[ce] In executing dispossess war- 
rant, a marshal must obey the terms 
of the warrant in order to be protect- 
ed. Grayrock Land Co. v. Wolff, 67 
Mise, 153, 121 NYS 953. 


Liability of officer for defaults in 
execution of process generally see su- 
pra §§ 206-248. 


27. Church vy. Pearne, 75 Conn. 350, 
53 CAT 955. 
28. Jennings v. Carter, 2 Wend. 


(N. Y¥.) 446, 451, 20 AmD 635. 


29. Indemnity to office see infra §§ 
555-606. 


30. Keller v. Paine, 107 N. Y. 83, 
13 NE 635; Horton v. Hendershot, 1 
Hill (N. Y¥.) 118; Lough v. Coleman, 
ike [Ber KO MA, al ety KOR a) ITS 


31. Conn.—Watson v. Watson, 9 
Conn. 140, 23 AmD 324. 


ese oad v. Mitchell, 7 Blackf. 
270. 


Kan.—Holdredge_ v. 
Kan. A. 663, 56 P 5386. 


Or.—Barr v. Combs, 29 Or. 399, 45 
Leh arllr(h iy, 


Tex.—Rice v. Miller, 70 Tex. 613, 8 
SW 317, 8 AmSR 680. 


32. Fort v. Kremer, 177 Ky. 120, 


McCombs, 8 


invalidity, a constable could justify 
thereunder, although he had independ- 
ent knowledge of the fact that the jus- 
tice had acted, while holding court, 
outside his district, such justice hav- 
ing jurisdiction of the subject matter. 
Hert v. Kremer, 177 Ky. 120, 197 SW 


33. State v. Cameron, 216 Mo. A. 
683, 273 SW 746; Hammer vy. Ballan- 
Lyne: 13 Utah 324, 44 P 704, 57 AmSR 


34 Owls’ Nest v. Haines, 189 Mo. 
A. 433, 176 SW 513; Webber v. Gay, 
24 Wend. (N. Y.) 485; -Sanders v. 


Waghalter, (Tex. Civ. A.) 192 SW 
1083. 


rene Brainard v. Head, 15 La. Ann. 
36. Heath v. Halfhill, 106 Iowa 131, 


76 NW 522; Bovee v. King, 11 Hun 250 
[aff 75 N. Y. 609]; Peo. v. Warren, 5 
Hill (N. Y.) 440. But see Harris v. 
Gunn, 37 Mise. 796, 77 NYS 20 (hold- 
ing that the officer is not protected 
where he has personal knowledge of a 
fatal jurisdictional defect). 


37. | Parkers v. Smith gosh ye 
Barnes v. Barber, 6 Ill. 401; Grace v. 
Mitchell, 31 Wis. 533, 11 AmR 613. 


38. Martin v. Walker, 15 Ill. 377; 
Tefft v. Ashbaugh, 13 Ill. 602. 


39. Burgin v. Raplee, 100 Ala. 433, 
14 S 205. 


Pine Levy after payment see supra § 


41. Breck v. Blanchard, 20 N. H. 
323, 51 AmD 222; Stanley v. Nutter, 
LUG INGY dene ere 


42. Barr v. Combs, 29 Or. 399, 45 P 
776; Branscum v. Reese, (Tex. Civ. 
A.) 219 SW 871. See also Twitchell 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 553] 


[§ 553] d. Wrongful Acts of Officer.+* 
ess, judgment, or order of court, valid on its face, 
is available to the officer as a defense only, and not 
as a weapon of attack on the rights of third per- 
sons,** and cannot protect him from hability for 
wrongful acts which he has committed in connec- 
tion with its execution,*® as when he levies on ex- 
empt property*® or seizes property not mentioned 
in the process,*” or property in the possession of,** 


or belonging to,*® a person other 


in the writ or other process, although such process 
may be effective to protect him against a recovery 
of exemplary damages by showing that his act was 
So an officer seizing property in 


not malicious.®° 


v. Shaw, 10 Cush. (Mass.) 46, 57 AmD 
80 (holding that an officer is protect- 
ed even though the debtor exhibits to 
him a receipt showing satisfaction of 
the debt). 


{a] Rule applied.—In the absence 
eof fraud to which he is a party, a 
sheriff may safely apply to satisfac- 
tion of an execution, fair on its face, 
money subject thereto, although told 
by the execution defendant that he 
had paid the judgment. Branscum v. 
Reese, (Tex. Civ. A.) 219 SW 871. 


43. Liability for improper acts in 
connection with execution of process 
see supra §§ 249-253. 


44. Old Settlers’ Inv. Co. v. White, 
158 Cal. 236, 110 P 922. 


45. U. S.—McKnight v. U. S., 130 
Fed. 659, 65 CCA 37. 


Ala.—Adamson v. Noble, 137 Ala. 
668, 35 S 139; West v. Hayes, 120 Ala. 
92, 23 S 727, 74 AmSR 24; Stephenson 
Veawericht. i iinAta 679) ©2107 S622; 
Lyon v. Goree, 15 Ala. 360; Wright v. 
Spencer, 1 Stew. 576, 18 AmD 76. 


Ark.—Albie v. Jones, 82 Ark. 414, 
102 SW 222. 

Conn.—Williams v. Miller, 16 Conn. 
144. 


Del.—Fennemore vy. Armstrong, 29 
Del. 35, 96 A 204. 
Ida.—Archbold v. Huntington, 34 


Ida. 558, 201 P 1041. 


Ill.—Haskins v. Haskins, 67 Ill. 446; 
Upton v. Craig, 57 Ill. 257;) Brush v. 
Fowler, 36 Ill. 538 85 AmD 382; Ilg 
vy. Burbank, 59 Ill. A. 291. 


Ind.—State v. Beckner, 132 Ind. 371, 
31 NE 950, 32 AmSR 257. 


Kan.—Cook v. Higgins, 66 Kan. 762, 
71 P 259; Wurmser v. Stone, 1 Kan. 
PATS IT 40a 993: 


Ky.—Clay v. Sandefer, 
334; 
Hunt v. Ballew, 9 B. Mon. 390; Walker 
v. Fox, 2 Dana 404. 


La.—Pascal v. Ducros, 8 Rob. 112, 
41 AmD 294. 


Me.—Smith v. Grant, 56 Me. 
Hinckley v. Gilmore, 49 Me. 59. 


Mass.—Haskell v. Carroll, 232 Mass. 
424, 122 NE 407; Billings v. Thomas, 
114 Mass. 570. 


Mich.—Williams v. Raper, 67 Mich. 
427, 34 NW 890; Sexton v. McDowd, 
38 Mich. 148. 


Miss.—Yarborough v. 
Miss. 112. 


Mo.—State v. Devitt, 107 Mo. 573, 
17 SW 900, 28 AmSR 440; Barley v. 
Tipton, 29 Mo. 206; State v. Hadlock, 
DIMEMOMeAMEAO Mis BOCALe Van RUCKER, iahd 
Mo. A. 587. 


N. M.—Gallegos v. Sandoval, 15 N. 
M. 216, 106 P 373. 


N. Y.—Otis v. Williams, 


12 B. Mon. 


255; 


Harper, 25 


0) SNS OY. 


Calvert v. Stone, 10 B. Mon. 152;. 


SHERIFFS AND CONSTABLES 


A proe- 


a wrongdoer.°! 


than defendant 


inally valid.°* 


Welch v.. Cochran, 63 °N.'¥., £34; 
mR 519 [rev 2 Hun 675, 5 Thomps. 
. 699]; Bullis v. Montgomery, 50 
~ ¥. o02;5. Ide v, Finn, 196 App. Div. 
304, 187 NYS 202; Pracht v. Gunn, 69 
App. Div. 396, 74 NYS 991; Einstein 
Vv. Dunn, 61. App. Divs 195, 7O-NYS 
520 [aff 171 N. Y. 648 mem, 63 NE 
1116 mem]; Hoyt v. Van Alstyne, 15 
Barb. 568; Stimpson vy. Reynolds, 14 
Barb. 506. ‘ 


N. C.—State v. Armfield, 9 N. C. 
246, 11 AmD 762. 


Oh.—Eckert v. Colvin, 
(Reprint) 11, WestLJ 54. 


Pa.—Moseby v. Fleck, 242 Pa. 154, 
88 A 940; Zacharias v. Totten, 90 Pa. 
286; Snyder v. Berger, 3 Pa. Cas. 318, 
6 A 733; Houston v. Smith, 1 Phila. 
221. 


Ss. C—James v. Graham, 78 SE 82. 


Tex.—Vickery v. Crawford, 93 Tex. 
273, 55 SW 560; 77 AmSR 891, 49 LRA 


Awewrs 
Op 


1 Oh. Dec. 


773; Ferguson v. Barnes, (Civ. A.) 
274 SW 277; Land v. Klein, 21 Tex. 
Ciy. A. 3). 50 (SW 638; Lassiter v. 


State; 7s3nexi©r) 35,1637 Sw To, 
Vt.—Nelson v. Denison, 17 Vt. 73. 


Eng.—Six Carpenters’ Case, 8 Coke 
146, 77 Reprint 695; Brunswick v. 
Slowman, 8 C. B. 317, 65 ECL 317, 137 
Reprint 532. 


Pe are i Kie v. Cuddy, 8 Alta. L. 
a 


N. S.—McGilvray v. Gibbons, 2 N. 
S.-152, 


Os Wesco v. Massie, 18 Ont. 


See Gomez v. Whitney, 21 Hawaii 
539 (acts held not wrongful). 


[a]  Ilustration.—Under Const. 
art 1 § 5, Const. U. S. Amend. 4, and 
in view of Rev. St. c 121 § 8, a shed, 
connected with a house and used for 
household purposes, is part of a 
“dwelling,” which an officer may not 
enter by force or against the will of 
the owner or tenant to serve civil 
process as a writ of replevin. Mar- 
shall v. Wheeler, 124 Me. 324, 128 A 
692. 


[b] Where officer departs from 
commands of writ, the process is no 
protection. Moseby v. Fleck, 242 Pa. 
154, 88 A 940. 


[ce] Officer who acts arbitrarily 
and harshly, with a bad motive and 
wrongful intent, is not protected by 
valid process. Ferguson vy. Barnes, 
(Tex. Civ. A.) 274. SW 277. 


{d] Using excessive force.—‘HKy- 
ery officer acting under warrant or 
other lawful authority is protected 
only in so far as he uses no more force 
than under the circumstances is rea- 
sonably necessary and is liable in 
trespass for any excess.” Wa Kie v. 
Cuddy; Sa Aba ieee nL G. 


fe] Liability as trespasser ab ini- 
tio.—(1) An officer forfeits the protec- 
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the possession of a third person under a void writ 
of attachment cannot, when sued for conversion, 
require plaintiff to prove that he was the owner 
of the property, in good faith and for value, plain- 
tiff’s title, whatever its origin, being good as against 


An officer having a search war- 


rant for a particular house cannot justify his search 
of another house by altering the warrant to include 
the house searched.°? 
second search on a warrant once served makes the 
officer a trespasser, although the warrant was orig- 
But to hold the officer liable as a 
trespasser and deprive him of the right to protee- 
tion, “there must be such a departure from the line 


And an attempt to make a 


tion which the proper execution of le- 
gal process affords, and becomes a 
trespasser ab initio, when he is guilty 
of such an improper and illegal exer- 
cise of authority under it as warrants 
the conclusion that he intended from 
the first to use his legal authority as 
a cover for his illegal conduct. 
Wurmser v. Stone, 1 Kan. A. 131, 40 P 
993. (2) An officer who abuses the 
process under which he assumes to 
act by committing an act not warrant- 
ed thereby ceases to act under and 
by virtue of the process, and becomes 
a trespasser ab initio and liable as 
such. James v. Graham, ‘¢S. C:) 78 
SE 82. (3) Where a constable entered 
plaintiff’s freehold to serve a replevin 
writ fair on its face, and after serv- 
ing the writ, instead of filing it in the 
court to which it was returnable, 
made his return and sent the writ to 
the attorney for plaintiffs in replevin 
and delivered the property replevied 
to plaintiffs, he thereby vitiated all 
his previous acts, became a trespass- 
er ab initio, and was not protected by 
the process. Moore v. Duke, 84 Vt. 
401, 80 A 194. 


{f] Failure to take bond.—An or- 
der of delivery issued by a justice of 
the peace, even if valid, will consti- 
tute no protection to a constable who 
executes it without first taking bond 


from plaintiff. McClure v. Hill, 36 
Ark. 268. 
[g] Disregarding mortgage in 


making levy.— Where the statute pro- 
vides for the sale of chattels pledged 
by way of mortgage, on execution, 
subject to the lien of the mortgage, 
an officer who does not levy subject to 
the mortgage, which proves to be a 
valid lien, is not protected from lia- 
bility for the levy and sale. Williams 
v. Raper, 67 Mich. 427, 34 NW 890. 


[h] Arrest of member of corpora- 
tion on execution against the corpo- 
ration by the name of the president, 
directors, and company, directing the 
officer for a want of estate to take 
their bodies, is not justified. Nichols 
v. Thomas, 4 Mass. 232. 


46. See supra § 260. 
47. See supra § 258. 
48. See supra § 279. 


Showing necessity where property 
Cod by third person see supra § 


Taking property under writ of re- 
plevin from owner who is stranger to 
writ see supra § 272. 

49. See supra § 271 et seq. 


50. Land v. Klein, 21-Tex. Civ. A. 
3, 50 SW 6388. 


51. Smith v. Healey, 121 NYS 230. 


52. Fennemore vy. Armstrong, 29 
Del. 35, 96 A 204. 


53. Duncan v. State, 11 Ok VCrs 
217, 144 P 629. 
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of official duty, such an active willful wrong perpe- 
trated, as will warrant the conclusion that its per- 
petration was intended from the first, and that the 


process was used only as a cloak 
duet.” 


[§ 554] 20. Particular Process, 
Orders. 


The general rules with reference to the 
protection of the officer, and the exceptions to, and 
qualifications of, such rules,°® apply to orders for 


SHERIFFS AND CONSTABLES 


of the proceeds 


for illegal con- 


Judgments, or 


o 64 
prisoners,°® 


the sale of property®® or directing the disposition | ment,’° writs 
54. Modesett v. Emmons, (Tex. 65. Chipstead v. Porter, 63 Ga. 

Civ. A.) 286 SW 276, 281. 220; Hearell v. Vann, 27 Ga. A. 430, 
55. See supra §§ 525-553. ieee fo eee v. Vann, 27 Ga. 
56. U. S.—Conner v. Long, 104 U. : 


S. 228, 26 L. ed. 723; O’Brien v. Weld, 
92 U.iS. 81,23" L. ed. 675. 


Cal.—MecCullough v. Clark, 41 Cal. 
298. - 


Ind.—Thompson v. State, 3 Ind. A. 
371, 28 NE 996. 


La.—Rau v. Katz, 26 La. Ann. 463. 


Md.—Thomson vy. Baltimore, etc., 
Steam Co., 33°Md. 312. 

Minn.—Hill v. Rasicot, 
270, 25 NW 604. 

Wis.—Sterling v. Ripley, 
155, 3 Chandl. 166. 

57. O’Brien v. Weld, 92 U.S. 81, 23 
L. ed. 675; American Hosiery Co. v. 
Riley, 12 AbbNCas (N. Y.) 329. 


58. Acker v. Ledyard, 8 N. Y.: 62 
[rev 8 Barb. 514]. 


59. Morgan v. Oliver, 66 Tex. Civ. 
A. 210, 129 SW 156. 


60. Ala.—Murphy v. State, 55 Ala. 
252. 


Ark.—MclIntosh v. Bullard, 95 Ark. 
227, 129 SW 85. 


Conn.—Neth v. Crofut, 30 Conn. 580. 


34 Minn. 


Sanne 


Ky.—Hunt vy. Ballew, 9 B. Mon. 
390. 
Mass.—Whipple v. Kent, 2 Gray 410, 


61 AmD*’ 470. 


Mo.—Hickman v. Griffin, 6 Mo. 
34 AmD 124. 


N. Y.—Peo. v. Jackson, 191 N. 
293, 84 NE 65, 15 LRANS TEU T SY 
‘AnnCas 243; Stewart v. Hawley, 
Wend. 552. 

C.—Cohoon v. Speed, 47 N. C. 


Welen ve. Scott 2% Ne (C.. 12; 
19 N.C) 527; 31 


37, 


21 


N. 
133; 
Haskins v. Young, 
AmD 426. 


Oh.—Taylor v. Alexander, 6 Oh. 144; 
Carothers v. Scott, Tapp. 227. 


S. D.—Smith v. Jones, 16 S. D. Sol» 
92 NW 1084. 


Ont.—Hamilton v. Massie, 18 Ont. 
585. 


mGLLowattin (Vv. smith, doo 3861: 
State v. Hamilton, 9 Mo. 794; Carpen- 
ter v. Willett, 31 N. Y. 90, 1 Abb. Dec. 
312, 1 Keyes 510, 28 HowPr 225; Deyo 
Me Van Valkenburgh, 6 Hill (N. Y.) 
242. 


[a] Thus a sheriff, having an exe- 
cution running against the body of 
defendant, is not liable in trespass for 
arresting him, although not legally 
liable to arrest. State v. Hamilton, 9 
Mo. 794. 

62. Reg. v. O’Leary, 16 N. B. 264. 


63. Holz v. Rediske, 116 Wis. 353, 
92 NW 1105. 


64. Pinckney v. Hagerman, 4 Lans. 
STA aftl5s Ne ¥. 811; ‘Cantillon. vy. 
Graves, 8 Johns. (N. Y.) 472; Steven- 
son v. Carothers, 3 Yeates (Pa.) 180. 


66. Conn.—Gray v. Davis, 27 Conn. 
447, 


Me.—Zanoni v. Cyr, 117 Me. 399, 104 
A 629; Small v. Orne, 79 Me. 78, 8 
A 152; Wall v. Farnham, 46 Me. 525; 
Gray v. Kimball, 42 Me. 299; State v. 
McNally, 34 Me. 210, 56 AmD 650. 


Mass.—Com. v. Certain Intoxicat- 
ing Liquors, 105 Mass. 178; Sanford 
v. Nichols, 13 Mass. 286, 7 AmD 151; 
Dwinnels v. Boynton, 3 Allen 310. 


Mich.—O’Mears v. Merritt, 128 
Mich, 249, 87 NW 197. 
Minn.—McSherry v. Heimer, 132 
Minn. 260, 156 NW 130. 
Ayia pas uel v. Scruggs, 72 Mo. 
Bae H.—Hussey v. Davis, 58 N. H. 


N. C.—State v. Mann, 27 N. C. 45; 
State v. McDonald, 14 N. C. 468. 


Okl.—Dunean y. State, 11 Okl. 
217, 144 P 629. 


R. I.—Humes v. Taber, 1 R. I. 464. 


Tex.—Beavers v. Goodwin, (Civ. A.) 
90 SW 930. 


Wis.—Chruscicki v. Hinrichs, 
Wis. 78, 221 NW 394. 


Can.—Sleeth v. Hurlbert, 25° Gan. 
5. C.620: 


Eee ER Kie v. Cuddy, 8 Alta. L. 


67. Koberts v.  Tennell, 4 Litt. 
(Ky.) 286 (protected in executing the 
warrant whether or not any rent is 
due); Brown v. Mosher, 83 Me. 111, 
21 A 835; Randall v. Rosenthal, (Tex. 
Civ. A.) 31 SW 822. 


Cr: 
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68. Woolsey v. Morris, 96 N. Y. 
311; Chegaray v. Jenkins, 5-N. Y. 
376 [aff 5 N. Y. Super. 409]; Patchin 


Var mitter, 27) Barby (New) of: 


69. Arrex v. Brodhead, 19 Hun (N. 
Y.) 269; State v. Giles, 10 Wis. 101. 


70. U. S.—Matthews v. Densmore, 
LO9 US 42165 34S Ct 126) 127 she edin912 
[foll Marks v. Shoup, 181 U. S. 562, 
21 SCt 724, 45 L. ed. 1002]. 


Ala.—Houseman v. Stewart, 28 Ala. 
684; Kirksey v. Dubose, 19 Ala. 43; 
Governor v. Gibson, 14 Ala. 326. 


Cal.—Laughlin v. Thompson, 76 Cal. 
287, 18 P 330; Brichman y. Ross, 67 
Cal 60d, 8 Pxsi6. 


Ler wae Vv. 
Colo. 388 


Tl. Bont v. Rees, 26 Ill. 45; 
Gillis v. Bishop, 27 TU. TRE NGS, 


Kan.—Holdredge v. 
Kan. A. 663, 56 P 536. 


ey Aaa v. Sandefer, 12 B. Mon. 


te eee a v. Matthews, 75 Me. 


Thompson, 2 
Mc- 
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of sales,>7 orders for the payment 


of money into court,°® orders of county authorities 
requiring sheriff to open a road,°® warrants of ar- 
rest,°° writs of capias ad satisfaciendum,*t war- 
rants of commitment,° 
faulting witnesses,®* orders for the discharge of 
possessory warrants,°° 
rants,°® distress warrants,°? warrants for collection 
of taxes,®* writs of assistance,®® writs of attach- 


attachments against de- 


search war- 


of execution,“t writs of posses- 


| Mo.—State v. O’Neill, 151 Mo. 67, 
52 SW 240; Leise v. Mitchell, 53 Mo. 
A. 563. 


N. Y.—Fulton v. Heaton, 1 Barb. 
552; Webber v. Gay, 24 Wend. 485; 
Karl v. Camp, 16 Wend. 562; Jenner 
v. Joliffe, 9 Johns. 381. 

N. C.—Cody v. Quinn, 28 N. C. 191, 
44,AmD 75. % 

Or.—White v. Thompson, 3 


Pa.—Fall Creek Coal, etc., 
Smith, 71 Pa. 230: 


Ss. C.—Foster v. Gault, 27 S. C. 
335; Swanzy v. Hunt, 11 8. C. L. 211. 


Tex.—Rice v. Miller, 70 Tex. 613, 
8 SW 317, 8 AmSR 630. 

Utah.—Munns v. Loveland, 15 Utah 
2505549 Pal 43. 


Vt.—Luce v. Hoisington, 54 Vt. 428; 
Nutt v. Wheeler, 30 Vt. 436, 73 AmD 
316; Eaton v. Cooper, 29 Vt. 444; 
Stewart v. Martin, 16 Vt. 397. 


Wis.—Bogert v. Phelps, 14 Wis. 88. 


Or SLL: 
Cos "ye 


2 


71. U. S.—Smith v. Miles, 22 F. 
Cas. No. 13,079a, Hempst. 34. 
Ala.—Stephens v. Head, 138 Ala. 


455, 35 S 565; Payne v. Governor, 18 
Ala. 320; Averett v. Thompson, 15 
Ala. 678; Cogburn v. Spence, 15 Ala, 
549, 50 AmD 140. 


Ark.—Byrd v. Clendenin, 11 Ark. 


572; Huddleston v. Spear, 8 Ark. 406. 
Wg pena v. Nunan, 61 Cal. 
640. 


Conn.—Toby v. Reed, 9 Conn. 216. 


Ga.-—Wilbur v. Stokes, 117 Ga. 545, 
43 SE 856; Rounsaville v. McGinnis, 
93 Ga. 5793/21 SH 123. 


Ida.—Coombs vy. Collins, 6 Ida. 536,° 
Smee wells 


Ill.—Johnson y. Holloway, 82 Ill. 
334; Outhouse v. Allen, 72 Ill. 529. 
Ind.—Gott v. Mitchell, 7 Blackf. 


270; Thurston v. Boardman, Wils. 433. 


Iowa.—Heath yv. Halfhill, 106 Iowa 
131, 76 NW 522. 


Ky.—Kleissendorff v. 
Mon. 471; Percefull v. Com., 3 B. Mon. 
347; Ringo v. Ward, 2 B. Mon. 127. 


Me.—Wilton Mfg. Co..v. Butler, 34 


Fore, 3 B. 


Me. 431; Clark v. Foxcroft, 6 Me. 296, 
20 AmD 309, 

Mass.—Bergin vy. Hayward, 102 
Mass. 

Mich.—Miller v. Hahn, 116 Mich. 


607, 74 NW 1051; Foster v. Wiley, 27 
Mich. 244, 15 AmR 185. 


Minn.—Johnson  v. Randall, 74 
Minn. 44, 76 NW 791; Baker vy. Shee- 
han, 29 Minn. 235, 12 NW 704; Orr v 
Box, 22 Minn. 485. 


Mo.—Howard v. Clark, 43 Mo. 344; 
Higdon v. Conway, 12 Mo. 295; Mil- 
burn v. Gilman, 11 Mo. 64; Brown 
v. Henderson, 1 Mo. 134; State vy. 
Smith, 81 Mo. A. 671. 


N. H.—Keniston v. Little, 30 N. H. 
318, 64 AmD 297. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 554] 


sion,’? writs of forcible entry and detainer,?® writs 
of or requisitions in replevin,’* writs of restitu- 
tion,’® writs of sequestration,’® writs of habeas cor- 
pus ad testificandum,’’ and, generally, to anything 
which may be properly considered as process,’® even 
a municipal ordinance under the provisions of which 
But an instrument signed by a 
sheriff, directing his deputy to rearrest a defendant 
for failure of his bail to justify, is not process, 


the officer acts.7® 


N. Y.—Hill v. Haynes, 54 N. Y. 153; 
Goldberg v. Markowitz, 94 App. Div. 
237, 87 NYS 1045 [aff 182 N. Y. 540, 
75 NE 1129]; Young v. Stone, 33 App. 
Div. 261, 53 NYS 656; Bodine v. Thur- 
wachter, 34 Hun 76; Bovee v. King, 
11 Hun 250 [aff 75 N. Y. 609]; Denvrey 
v. Fox, 22 Barb. 522; Barron v. Boyd, 
1 Thomps. & C. 457; Heath v. West- 
ervelt, 4 N. Y. Super. 110; Piepgras v. 
Edmunds, 5 Misc. 314, 25 NYS 961 [aff 
26 NYS 1134]; Sheldon v. Stryker, 21 
HowPr 329; Cornell v. Barnes, 7 Hill 
35; Bealls v. Guernsey, 8 Johns. 52. 


N. C.—O’Briant v. Wilkerson, 122 
N. C. 304, 380 SE 126; Stewart v. 
Ray, 26 N. C. 269; Farley v. Lee, 20 
N. C. 307, 32 AmD 680. 


Or.—Barr v. Combs, 29 Or. 399, 45 
ue. 


Pa.—Breckwoldt v. Morris, 149 Pa. 
291, 24 A 300; Barr v. Boyles, 96 Pa. 
31; Zacharias v. Totton, 90 Pa. 286; 
Leonard v. Dillon, 76 Pa. 44; Barnett 
v. Reed, 51 Pa. 190, 88 AmD 574; Bil- 
lings v. Russell, 23 Pa. 189, 62 AmD 
330; Paul v. Vankirk, 6 Binn. 123. 


S. C.—Bragg v. Thompson, 19 S. C. 
572; Thrower v. Vaughan, 30 8S. C. L. 
18; Brown v. Wood, 17 S. C. L. 457; 
Treasurer v. Ford, 10 S. C. L. 234. 


Tenn.—Crockett v. Latimer, 1 
Humphr. 272. 


Tex.—Wettermark Vv. 
(Civ. A.) 57 SW 904. 

Utah.—Hamner v. Ballantyne, 13 
Utah 324, 44 P 704, 57 AmSR 736. 

Wis.—Young v. Wise, 7 Wis. 128. 


Eng.—Cheasley v. Barnes, 10 East 
73, 103 Reprint 703. 


Can.—Crowe v. Adams, 21 Can. S. 
C. 342. 

72. Ala.—Morrison v. 
Port. 67. 

Ill.—Page v. Du Puy, 40 Ill. 506. 

Ky.—Perkins vy. Ogilvie, 140 Ky. 
412, 131 SW 200. 


Mass.—Howe v. Butterfield, 4 Cush. 
302, 50 AmD 785. 


Mo.—State v. Devitt, 107 Mo. 573, 
17 SW 900, 28 AmSR 440. 


N. C.—State v. Ferguson, 67 N. C. 
219. 


Vt.—Sartwell v. Sowles, 72 Vt. 270, 
48 A 11, 82 AmSR 943. 


[a] Tllustration.—A sheriff is pro- 
tected by a writ of possession in re- 
moving without force from the prem- 
ises the wife of defendant therein, al- 


Campbell, 


Wright, 7 
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though she claims title in her own 
right, if her claim is invalid. Fiske 
v. Chamberlin, 103 Mass. 495. 


73. Ackerson v. Semple, 163 Ky. 
395, 173 SW 1153; Ferguson v. Barnes, 
(Tex. Civ. A.) 274-SW 277. 


74 Conn.—Osgood v. Carver, 43 
Conn, 24; Watson v. Watson, 9 Conn, 
140, 23 AmD 324. : 


Ill—Sample v. Broadwell, 87 Ill. 


617; Gilbert v. Buffalo Bill’s Wild 
West Co., 70 Ill. A. 326; Boyden v. 
Frank, 20 Ill. A. 169, 


Mass.—Billings v. 114 


Mass. 570. 


Penge aes oe v. McDowd, 38 Mich. 
148, 


Nebr.—Philips v. Spotts, 14 Nebr. 
139, 15 NW 332. 


N. Y.—Otis v. Williams, 70 N. Y. 
208; Bullis v. Montgomery, 50 N. Y. 

; Stimpson v. Reynolds, 14 Barb. 
Barron v. Boyd, 1 Thomps. & 
Cx 4573, “Haskins -v. Kelly, 24. N.Y. 
Super. 160, 1 AbbPrNS 63; Van 
Keuren v. Switzer, 11 NYS 263; Ship- 
man v. Clark, 4 Den. 446, 47 AmD 264. 


R. I.—Curry v. Johnson, 13 R. I. 
121. 

Wis.—Weinberg v. Conover, 4 Wis. 
803. 


Eng.—Hallett v. Byrt, Carth. 380, 
90 Reprint 821. 


Thomas, 


Man.—Beemer v. Inkster, 3 Man. 
534. 
75. Cal.—Burnham v. Stone, 101 


Cal. 164, 35 P 627. 


Ill.— Smith v. Peo., 99 Ill. 445; Mil- 
ler v. White, '80 Ill. 580; Haskins v. 
Haskins, 67 Ill. 446; Przybylski v. 
Remus, 207 Ill. A. 106. 


Kan.—Allen v. Corlew, 10 Kan. 70. 


N. M.—Archibeque v. Miera, 1 N. 
M. 419. 


Tex.—Wilson. v. Moore, 57 Tex. Civ. 
A. 418, 122 SW 577. 


Wash.—Johnson v. Nelson, 146 
Wash. 500, 268 P 949, 56 ALR 10385. 


Wis.—Gaertner v. 109 Wis. 
165, 85 NW 3888. 


76. Flournoy v. Milling, 15 la. 
Ann, 473; Vickery v. Crawford, 93 
Tex, 273,55 SW 560; 77 AmSR 891, 
49 LRA 773; Sabine Motor Co. v. W. 
Cc. English Auto Co., (Tex. Commn. 
A.) 291 SW 1088 [rev on other grounds 
(Civ. A.) 283 SW 224]; Land v. Klein, 
21 Tex, Civ. A, 3, 50 SW 638; Peck v. 


Bues, 
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within the rule that process regular upon its face 
protects those acting under it.®° 
ute provides for the foreclosure of chattel mort- 
gages by notice of sale, a sheriff who seizes and 
sells under such a notice ineurs no lability to the 
mortgagor, although the latter protested against the 
sheriff’s action, where he did not avail himself of 
a method provided by statute for preventing an 
unauthorized foreclosure.*? 


Where the stat- 


Crane, 25 Vt. 146. 


77. Wattles v. Marsh, 5 Cow. (N. 
NEEL TC. 


78. Blumaur-Frank Drug Co. v. 
Branstetter, 4 Ida. 557, 438 P 575, 95 
AmSR 151; Miller v. Weida, 41 Ind. 
ya: Worland v. Sutten, 3 Dana (Ky.) 
wise 


[a] Witness certificate has the 
force and effect of an execution, and 
an officer seizing property by author- 
ity of such a certificate may justify 
under it. Worland vy. Sutten, 3 Dana 
(Ky.) 477. 


[b] Fee bill, legal on its face and 
showing jurisdiction in the court 
from which it issued, is a justification 
to an officer acting under it in mak- 
ing a levy and sale of property, and 
the fact that the costs for which a 
fee bill was issued were made by a 
party to the suit in which they orig- 
inated, other than the party against 
whom the fee bill was issued, and 
should properly have been taxed to 
such other party, did not render the 
sheriff a trespasser. Miller v. Weida, 
41 Ind. 199. 


[c] Affidavit and notice for fore- 
closure of a chattel mortgage, under 
Rev. St. §§ 3390, 3391, are process, 
and, as such, protect the sheriff in the 
execution thereof by proceeding to 
levy and sale. Blumaur-Frank Drug 
Co. v. Branstetter, 4 Ida. 557, 43 P 
575, 95 AmSR 151. 


dant Cessna v. Clouse, 52 Pa. Super. 
[a] I lustration.—A constable can- 


not be held liable as a trespasser for 
enforcing a borough ordinance relat- 
ing to stray cattle, because the ordi- 
nance in question was not signed by 
the borough officers in their own 
handwriting in the ordinance book, if 
it appears that the original paper 
containing the ordinance was signed 
in their own handwriting by the presi- 
dent, secretary, and burgess, that this 
paper with its signatures was copied 
into the ordinance book by the daugh- 
ter of the secretary, and that the con- 
stable received a copy of it without 
any knowledge that the officers had 
not signed in the ordinance book. Al- 
though such an ordinance may be in- 
valid, it is sufficient process to pro- 
tect the constable. Cessna v. Clouse. 
52 Pa. Super. 442. 


80. Arteaga v. Flack, 2 NYCiv 
Proc 152. 

81. Mack v. Doak, 50 Wash. 119, 96 
P 825. 


Das? L7G 


[§ 555] A. Right To Require Indemnity—1. In 
While, as has been elsewhere shown, a 
sheriff or constable is ordinarily liable for any dam- 
age resulting from his failure or neglect properly to 
execute process,** or from his wrongful levy upon 
or seizure of property not subject thereto®* or his 
wrongful release of property rightfully levied up- 
on,®® at the present time he ordinarily has the right, 
in many or most jurisdictions, under statutes grant- 
ing such authority,*® to require indemnity, before 
proceeding with the execution of a writ, or as a 


General. 


82. Indemnity in general see In- 
demnity 31 C.J) p 417. 


83. See supra §§ 206-248. 

84 See supra §§ 254-316. 

85. See supra §§ 331-342. 

86. See statutory provisions. 

87. Ala.—McGehee v. Chandler, 15 
Ala. 659. 


Ark.—Rice v. Wood, 61 Ark. 442, 33 
SW 636, 31 LRA 609. 

Cal.__Long v. Neville, 36 Cal. 455, 
95 AmD 199. 


Ga.—Levy v. Shockley, 29 Ga. 710. 


Tll.—Second Nat. Bank v. Gilbert, 70 
TEAL 25 1 

Ky.—Chisholm v. Gooch, 79 Ky. 468. 
Oonoare Powell v. Barley, 2 Ky. Op. 
622 (holding that in the absence of 
any evidence that the property seized 
is claimed by another than defendant 
an officer has no right to require an 
indemnifying bond). 

Me.—Frothingham v. Maxim, 127 
Me. 58, 141 A 99; Leathers v. Carr, 24 
Me. 351. 

Mass.—Marsh v. Gold, 2 Pick. 285; 
Perley v. Foster, 9 Mass. 112. 

N. H.—Pierce v. Jackson, 65 N. H. 
Lot dee Ass Ore Ranletu ve Blodgett, 17 
N. H. 298, 43 AmD 603. 

N. J.—Thompson y. Coleman, 4 N. 
Ao tO Alas 

N. M.—Bachelder v. 
M. 562, 25 P 783. 

N. Y.—O’Donohue v. Simmons, 31 
Hun 267; Leonard v. Buttling, 19 
Misc. 219, 44 NYS 273 [aff 13 App. Div. 
179, 48 NYS 387]. 

Okl.—Armour Packing Co. y. Orrick, 
4 Okl. 661, 46 P 573. 

Pa.—Com. v. Vandyke, 57 Pa. 34. 


Ss. D.—Jewett v. Sundback, 5 S. D. 
111, 58 NW 20. 


Tenn.—Hamblet v. 
Humphr. 34. 

Tex.—lIllies v. Fitzgerald, 11 Tex. 
417; Vickery v. Crawford, (Civ. A.) 57 
SW 326; Seasongood v. Campbell, 
(Civ. A.) 49 SW 407. 

Va.—McClunn v. Steel, 2 Va. Cas. 
(4 Va.) 256. 

Wash.—Canfield-Caulkins Impl. Co. 
v. Cowden, 70 Wash. 587, 127 P 216, 
AnnCasi914B 857; Carpenter v. Bar- 
ry, 26 Wash. 255, 66 P 393, 

Wis.—Grace v. Mitchell, 31 Wis. 533, 
11 AmR 613. 

Wyo.—Main Co. v. Morrow, 8 Wyo. 
320), none Olds 

Eng.—Blackett v. Crissop, 1 
Raym. 278, 91 Reprint 1082. 

Neo —-bonnet vo wkitchie, 210 BNaLS. 


Chaves, 5 N. 


Herndon, 38 
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V. INDEMNITY TO OFFICER‘? 


[By Husrace W. Tomuinson | 


the contrary.*® 


228. 
And see cases infra notes 90-95. 


[a] Constable as within statute in 
terms applicable only to sheriff.—It 
has been held that the words “sher- 
iff, deputy or coroner,’ aS used in a 
statute authorizing such officers to 
demand indemnity, are used ina gen- 
eric sense, and are intended to apply 
to all officers charged by law with the 
duty of serving process requiring the 
seizure of property, and hence include 
a constable serving an execution is- 
sued out of a justice court. Canfield- 
Caulkins Impl. Co. v. Cowden, 70 
Wash. 587, 127 P 216, AnnCas1914B 
857. 


[b] Statute applicable only to per- 
sonalty.—(1) A statute providing for 
indemnity to the sheriff which deals 
exclusively with levies made or about 
to be made on personal property is in- 
applicable in the case of a levy to be 
made on realty, and @ sheriff in such 
case has no right to refuse to execute 
a writ because his demand for a bond 
of indemnity has been refused. Smith 
v. Alabama Great Southern R. Co., 212 
Ala. 166, 102 S 118; Smith v. Spradlin, 
136 Ark. 204, 206 SW 327; McDowell 
ve Coleman, 2 Kyl 389; State v. 
Fontenot, 152 La. 912, 94 S 441. (2) 
So where a levy has been made on fix- 
tures an indemnity bond given by 
the execution creditor on the sheriff’s 
demand is invalid, such property be- 
ing real estate and not personalty. 
Chenault v. W. T. Adams Mach. Co., 
98 Miss. 326, 53 S 629. 


[ce] Statutes relating to executions 
as applicable to attachments.—A stat- 
ute providing for indemnity to a sher- 
iff levying an execution is not appli- 
cable to the levy of an attachment. 
Hall v. Ballou, 58 Iowa 585, 12 NW 
475; Wadsworth v. Walliker, 45 Iowa 
395, 24 AmR 788; State v. Koontz, 83 
Mo. 323; State v. Fitzpatrick, 64 Mo. 
185; State v. Manly, 11 Lea (Tenn.) 
636; Shaw v. Holmes, 4 Heisk. 
(Tenn.) 692. 


88. State v. Hudson, 17 OhNPNS 
461. See State v. Koontz, 83 Mo. 323 
(dictum). Compare Dunlap y. Freret, 
10 La. Ann. 838, 68 AmD 590 (holding 
that a sheriff may not demand a bond 
merely because he sees or thinks he 
sees danger to himself in holding on 
to his seizure, but if no indemnity is 
offered he should call a jury, and if 
they find the property not in defend- 
ant he may make a return of nulla 
bona, unless, after such inquisition, 
plaintiff offers sufficient indemnity, 
in which case the sheriff must proceed 
and sell). 


[a] Common-law modes of obtain- 
ing protection.—The first mode rec- 
ognized by the common-law practice 
for the protection of the officer in such 
case was to demand indemnity of 
plaintiff for the seizure and sale, and 
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condition of continuing to hold property upon which 
a writ has been levied, in case he reasonably an- 
ticipates that he may subject himself to some lia- 
bility by proceeding;** and it has been held that 
even in the absence of statute the same right ex- 
ists,*8 but the apparent weight of authority is to 


In general, under such statutes, an 


officer is entitled to require indemnity where he 
has reason to believe that there is a doubt as to the 
title of property which he is required to seize,?° 
and that a controversy may arise with relation 


of the claimant for releasing the 
property. In the event of both par- 
ties refusing to give indemnity the 
officer might make an application to 
the court gut of which the writ is- 
sued. It was discretionary with the 
court whether it would interfere, but 
the courts nearly always acted when 
they were satisfied of the bona fides 
of the officer’s doubts, that they were 
based on reasonable grounds, and that 
he was not in collusion with defendant 
in the writ. Unless plaintiff could 
then indemnify the officer the court 
usually postponed the return-day of 
the writ until the officer had further 
time for investigation, and if reason- 
able grounds of apprehension contin- 
ued the court would defer the return 
indefinitely, unless plaintiff complied 
with the request for indemnity. The 
other mode was for the officer, under 
a writ of proprietate probando, to im- 
panel a jury to inquire into the prima 
facie title of the property; and if the 
jury found in favor of the claimant 
the officer might release to him the 
property, and such finding justified 
the officer in making a return nulla 
bona unless plaintiff gave him the in- 
demnity. State v. Koontz, 83 Mo. 323. 


89. Allwein v. Sprinkle, 87 Ind. 240; 
State v. Sandlin, 44 Ind. 504; State v. 
Sandlin, 44 Ind. 470; State v. Fonte- 
not, 152 La. 912, 94 S 441: Good v. 
Sleeth, 176 Mo. A. 619, 160 SW. 1; 
Dunean vy. Johnson, (Tex. Civ. A.) 146 
SW 686. See Mayfield Woolen Mills 
v. Lewis, 89 Ark. 488, 117 SW 558, 16 
AnnCas 1041 (dictum); State v. 
Koontz, 83 Mo. 323 (holding that 
where a statute provided for indem- 
nity in certain cases, no right thereto 
exists in cases not within the statute). 
And see cases supra note 87 [bl], [c]. 
Compare Bosley v. Farquar, 2 Blackf. 
(Ind.) 61 (holding that a sheriff’s re- 
turn to process that he has not exe- 
cuted it because plaintiff failed to give 
him indemnity is unknown to the law, 
and the cause must stand as if no re- 
turn were made); Craven v. Buchan- 
an, (Tex. Civ. A.) 248 SW 89 (dictum, 
that as a general rule an officer is 
bound to obey the legal orders of a 
court, and is not entitled to be indem- 
nified for so doing). 


90. Ala.—lLavyretta v. Holcombe, 98 
Ala. 503, 12 S 789; Ogden v. Powell, 
ne 243; Minter v. Bigelow, 9 Port. 


Ark.—Mayfield (Woolen Mills. y. 
Lewis, 89 Ark. 488, 117 SW 558, 16 
AnnCas 1041. 


Colo.—Porter v. Stapp, 6 Colo. 32. 


Pee ae v. Duddleson, 125 Ill. A. 


(oe ee oe v. Chapline, 9 Iowa 


i Gee | v. Gudehus, 15 B. Mon, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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thereto,?! or where the property is in the posses- 
sion of a person other than defendant,®? or where a 
third person asserts a claim to the property adverse 
to that of defendant,®* or where it is claimed by 
defendant that the property is exempt from levy,?# 
or where the officer in good faith doubts whether it 

He has, however, 
capriciously in de- 


is subject to levy and sale.®® 
no right to act arbitrarily or 


Me.—Lothrop v. Arnold, 25 Me. 136, 
43 AmD 256. 


Mass.—Bond v. Ward, 7 Mass. 
5 AmD 28, 


A AEISEA ios cian Wi. Cicotte, 


123, 
11 Mich. 


Miss. Pie cae Bank v. O'Neal, 86 
Miss. 45, 6303 Butlers vi Alcus, 
51 Miss. 47; SrerniaGet Vv. Tegarden, 
24 Miss. 96. 


Nebr.—Omaha Nat. Bank v. Robin- 
son, 56 Nebr. 590, 77 NW 73; Mihalo- 
en v. Barlass, 36 Nebr. 491, 54 NW 


Pa.—Rothermel v. Marr, 98 Pa. 285; 
Com. v. VandyKe, 57 Pa. 34; Shriver 
v. Harbaugh, 37 Pa. 399; Spangler v. 
Com., 16 Serg. & R. 68, 16 AmD 548. 


S. C.—Adair v. McDaniel, 17 S.C. L. 
158, 19 AmD 664. 


Tenn.—Jobe v. Sellars, 9 Humphr. 
178. 


Tex.—Head v. Carlin, (Civ. A.) 240 
SW 1051. 


[a] Im Texas a sheriff who has 
levied on personalty and has doubts 
as to the title may demand indemnity 
before selling, but he has no such 
right where the levy is on realty. 
Bryan v. Bridge, 6 Tex. 137. See 
Campbell v. Ulch, 24 Tex. Civ. A. 618, 
60 SW 272 (upholding the right of a 
sheriff to demand indemnity in a case 
involving a levy on personalty). 


Liability of sheriff for levy on prop- 
erty not belonging to defendant see 
supra §§ 271-281. 


91. U. S.—Norris v. McCanna, 
Fed. 757. 


Ala.—Hall v. McHenry, 5 Port. 123. 


Ark.——Mayfield Woolen Mills v. 
Lewis, 89 Ark. 488, 117 SW 558, 16 
AnnCas 1041. 


Me.—Gower v. Emery, 18 Me. 79. 


Mass.—Bond v. Ward, 7 Mass. 123, 
5 AmD 28. 


Mich.—Smith v. Cicotte, 
383. 


Tenn.—Jobe v. Sellars, 9 Humphr. 
178. 


92. Ga.—Wallace v. Holly, 
389, 58 AmD 518. 


N. Y.—Chamberlain v. Beller, 18 N, 
pYa adel 5¢ 


Pa.— Bank vy. Allen, 1 Del. Co. 277. 
S. C.—Emory v. Davis, 4 S. C. 23. 


Tex.—Head v. Carlin, (Civ. A.) 240 
Sw 1051. 


29 


11 Mich, 


13 Ga. 


93. Ala.—Ogden v. Powell, 7 Ala. 
243. 

Ida.—Smith v. Graham, 25 Ida. 174, 
136 P 801. 


Ill.—Monmouth Second Nat. Bank 
v. Gilbert, 70 Ill. A. 251 [rev on other 
grounds 174 Ill. 485, 51 NE 584, 66 
AmSR 306]. ; 


Iowa.—Whitney v. Gammon, 67 NW 
405; Reinbeck Bank v. Brown, 76 Iowa 
696, 39 NW 524. 


La.—Connell v. David Bernhardt 
Paint Co., 163 La. 586, 112 S 495 [aff 
6 La. A. 862]. 
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mandate.®? 


Md.—Robey v. State, 94 Md. 61, 50 
es 411; Jessop v. Brown, 2 Gill & J. 
404. 


Mo.—Smith v. Rogers, 191 Mo. 334, 
90 SW 1150 [aff 99 Mo. A. 252, 73 SW 
243]; State v. Jenkins, 170 Mo. 16, 70 
SW 152; State v. O’Neil Lumber Co., 
170 Mo. 7, 70 SW 121; State v. Doan, 
39 Mo. 44; Cochran v. Goddard, 27 Mo. 
500; State v. Slayback, 90 Mo, A. 300; 
State v. Springgate, 58 Mo. A. 402; 
State v. Harrington, 38 Mo. A. 303; 


State v. Smit, 20 Mo. A. 50; Hichel- 
mann v. Weiss, 7 Mo. A. 87. 
Mont.—Gehlert v. Quinn, 38 Mont. 


1, 98 P 369. 


Nebr.—Omaha Nat. Bank v. Robin- 
son, 56 Nebr. 590, 77 NW 73. 


Nev.—Gaudette v. Roeder, 
341. 


4 oe H.—Smith v. Osgood, 46 N. H. 
78. 


N. J.—Howard W. Middleton Co. v. 
Souder, 74 N. J. L. 87, 64 A 975; Ste- 
vens v. Deats, 41 N. J. L. 340. 


N. Y.—Williams v. Lowndes, 1 N. 
Y. Super. 637. 


Pa.—Com. v. Vandyke, 57% Pa. 34; 
Spangler v. Com., 16 Serg. & R. 68, 16 
AmD 548. 


S. C.—Emory v. Davis, 4 8S. C. 23. 


S. D.—Matheson v. F. W. Johnson 
Co., 16 S. D. 347, 92 NW 10838. 


Tenn.—Hunt v. Walker, 12 Heisk. 
Bil; 


13 Nev. 


Tex.—Craven v. Buchanan, (Civ. A.) 
248 SW 89; Head v. Carlin, (Civ. A.) 
240 SW 1051. 


Wash.—Carpenter v. Barry, 26 
Wash. 255, 66 P 393; Brotton v. Lunk- 
ley, 11 Wash. 581, 40 P 140. 


Ont.—Thomas v. Johnston, 4 U. C. 
On-Bs Lilo: 


[a] Time of assertion of claim.— 
A constable is entitled to demand a 
bond of indemnity, although he has 
previously attached the property in 
the suit in which the judgment was 
rendered, and no notice is given or 
claim made until after execution levy 
on the property on final judgment. 
Smith v. Rogers, 191 Mo. 334, 90 SW 
1150 [aff 99 Mo. A. 252, 73 SW 248]. 


[b] One claim or demand sufficient. 
—A claim of ownership of goods made 
by a person against an attaching offi- 
cer will authorize the officer to de- 
mand a bond of indemnity from an- 
other person attaching the same 
goods, without a second demand from 
the claimant. State v. Doan, 39 Mo. 
44, 


[c] Necessity that claim be estab- 
lished in manner provided by statute. 
—(1) Where a statute gives a sheriff 
authority to demand indemnity when 
a claim against the property levied 
upon or about to be levied upon is made 
by a third person, no right to demand 
such indemnity arises or exists until 
the claim of such third person is pre- 
sented or established in such manner 
as may be required by the statutes 
relative to such claims. State v. 
Nolte, (Mo. A.) 187 SW 896 [rev on 
other grounds 203 SW 956]; Jones v. 
Huter, 136 Misc. 49, 239 NYS 221, (2) 
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manding indemnity, but in order to support such a 
demand there must be a real and substantial rea- 
son to doubt defendant’s title to the property or 
to apprehend that the officer may incur liability by 
proceeding ;°® and a fortiori the officer is not en- 
titled to require indemnity where he would ineur 
no liability by executing the writ according to its 


Thus, under a statute providing that 
before any indemnity bond can be re- 
quired by a sheriff because of a claim 
asserted by a third person, such per- 
son shall make affidavit setting forth 
his ownership and the facts upon 
which his title is based, a sheriff can- 
not demand such indemnity unless he 
has first procured such affidavit. 
Connell v. David Bernhardt Paint Co., 
aces 586, 112 S 495 [aff 6 La. A. 


94. Mayberry v. Whittier, 144 Cal. 
822, 78 P16; Gulfport Bank v. O’Neal, 
86 Miss. 45, 38 S 630. 

Cross references: 


Exemptions from process in general 
see Exemptions 25 C. J. p 1. 


Liability of sheriff for levy on exempt 
property see supra §§ 260-264. 


Right of officer to indemnity from de- 
rendant before allowing claim of 
exemption see infra § 559. 


95. Ark.—Harris v. Harrison, 40 
Ark. 50. 


Ida.—Roth v. Duvall, 1 Ida. 149. 
Ky.—Dixon v. Bacon, 3 Bush 534; 


Board v. Helm, 2 Mete. 500; Gunn v. 
Gudehus, 15 B. Mon. 447; Davis v. 
Tibbats, 1 J.23. Marsh, 264; Crane v. 


Crane, 105 SW 370, 32 KyL 82. 


Pa.—Trainer v. Saunders, 270 Pa. 
451, 113 A 681, 19 ALR 861. 


Va.—Huffman v. Leffell, 
CiisieVia eon: 


W. Va.— Evans v. Graham, 37 W. 
Va. 657, 17 SE 200. 


Liability of sheriff for levy on prop- 
ore subject to ievy see supra §§ 


96. Planters’ Chemical, etc., 
Daniel, 209 Ala. 363, 96 S 424; Ogden 
v. Powell, 7 Ala. 243; Mayfield Wool- 
en Mills v. Lewis, 89 Ark. 488, 117 SW 
558, 16 AnnCas 1041; Adair v. Mec- 
Daniel, AU (neSia LOE 158, 19 AmD 664; 
Evans vy. Graham, 37 Ww. Wials (ODiCy 17 
SE 200. See Kickham v. Kane, 135 
Ill. A. 628 (holding that possession of 
property by an attachment defendant 
is prima facie evidence of ownership, 
and the sheriff is bound to levy with- 
out an indemnifying bond if he has 
no knowledge of any other claim); 
Williams v. Lowndes, 1 N. Y. Super. 
637 (holding that if goods in the 
hands of defendant are pointed out 
to the sheriff by plaintiff, and he is 
requested to levy on them, he is 
bound so to do without indemnity, if 
no claim is made by third persons). 


“Nothing less than a reasonable 
doubt whether the ‘goods be- 
longed to defendant in execution, or 
whether it was subject to levy and 
sale, will justify a demand for an in- 
demnity bond.” Planters’ Chemical, 
etc., Co. v. Daniel, 209 Ala. 363, 96 S 
424, 427. 


97. See cases infra this note. 


[a] Thus: (1) Where the court 
had decided that plaintiff was entitled 
to the possession of certain property 
and ordered that he be put in posses- 
sion, and a writ of restitution was 
thereupon issued, the sheriff was not 
entitled to indemnity before executing 


32 Gratt. 


Corevs 
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[§ 556] 2. Where Attachment Bond Required.°® 
It has been held that where the statute provides 
for an attachment bond to protect defendant or 
claimants of the attached property from damage, 
a sheriff has no right to demand any indemnity be- 
yond such bond as a condition of levying the attach- 
ment.?® 


[§ 557] 3. Determination by Sheriff’s Jury.1 Un- 
der some statutes where property levied on is 
claimed by a third person a sheriff is not entitled to 
require nor is plaintiff bound to tender an indemnity 
bond until the claim has been passed upon by a 
sheriff’s jury and determined in favor of the claim- 
ant;? but it has been held that where plaintiff vol- 
untarily executes an undertaking of indemnity with- 
out a jury having been summoned, and the sheriff 
thereupon seizes and holds the property, such un- 
dertaking is valid and enforceable.* 


[§ 558] 4. Indemnity for Expenses of Suit. It 
has been held that where property levied on by 
a sheriff has been taken from him by replevin, in 
which he afterward obtains judgment, he is entitled 
to demand indemnity from the original plaintiff be- 
fore prosecuting the sureties on the replevin bond, 
if necessary; but there is also authority to the 
contrary.” Where a constable has delivered attached 
property to a bailee, a contract not under seal to 
indemnify the officer against the expense of a suit 
to recover the property from the bailee has been 
held void for want of consideration.® 
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[§ 559] 5, Indemnity on Allowing Claim of Ex- 
emption. A sheriff has no right to demand indem- 
nity from an execution defendant as a condition of 
allowing a claim of exemption.” 


[§ 560] B. Necessity of Demand. It is not ordi- 
narily the duty of plaintiff to tender to a sheriff 
or constable an indemnity bond without a request 
or demand therefor; but it has been held that, 
under a statute containing no provision for notifica- 
tion to plaintiff or a demand upon him, no demand 
is necessary to entitle the officer to be furnished 
with an indemnity in a case where he is entitled 
to such protection.® 


[§ 561] C. Time When Indemnification May Be 
Required. The right of a sheriff or constable to 
be indemnified against personal liability or loss?°® 
is not confined to cases where doubts arise or claims 
are made before a seizure, but in case of doubts 
arising or claims being made after the property is 
seized, the officer may demand indemnity before 
proceeding further,4? and a bond to indemnify him 
against the consequences of a levy on property is 
valid, although not given until after the levy has 
been made.1? It has been held that even after mak- 
ing a sale a sheriff, upon being notified of an adverse 
claim, may demand indemnity before paying over 
the proceeds to plaintiff,1* but on this point there 
is also authority to the contrary.1*4 


[§ 562] D. By Whom Indemnity To Be Given— 
1. In General. It is not necessary to the validity 


the writ. Ah Klie v. Gregory, 3 Ida. the stock to the sheriff to be sold by 8. Platt v. Sherry, 7 Wend. (N. Y.) 
64, 34 P 812. (2) Where a claimant | him, and ‘directing the disposition of | 236; Dewitt v. Oppenheimer, 51 Tex. 
fails to establish his right to the]|the proceeds of the sale, is sufficient | 103. See to same effect Bosley v. Far- 


property and the statute imperative- 
ly commands the officer to sell under 
such circumstances, a bond given to 
induce him to sell is void. Mitchell 
v. Vance, 5 T. B. Mon. (Ky.) 528, 17 
AmD 96. (3) Where one whose prop- 
erty on demised premises is exempt 
from distraint for rent has no rem- 
edy in case of a levy but by replevin 
of the property before the sale under 
the distress warrant, the sheriff has 
no right to demand indemnity before 
levying on such property. Gibson v. 
Lock, 58 Miss. 298. (4) A constable 
is not authorized to demand in- 
demnity of plaintiff in execution, un- 
less claim is made to the property 
levied on substantially as provided by 
the statute, as such a claim is neces- 
sary to give the claimant a right of 
action against the officer. Bradley v. 
Holloway, 28 Mo. 150. (5) Where an 
order of sale is regularly made in an 
attachment proceeding it is itself pro- 
tection to the sheriff and he cannot 
demand an indemnity bond before 
selling, although the title to the prop- 
erty is disputed. State v. Manly, 11 
Lea (Tenn.) 636. (6) Where a sher- 
iff makes a sale under a judgment 
recognizing a mortgage, he does not 
incur any liability, and cannot de- 
mand an indemnity bond. Stevenson 
v. Exchange Nat. Bank, 10 La. A. 179, 
120 S 96. (7) No right exists to re- 
quire indemnity before executing a 
writ of possession describing particu- 
lar premises where such writ is is- 
sued under a judgment finding the 
relator to be entitled to the possession 
of such premises. Duncan v. John- 
son, (Tex. Civ. A.) 146 SW 686. ' (8) 
Where corporate stock has been gar- 
nished, known interested parties were 
interpleaded, and a hearing had, a de- 
cree directing the holder to deliver 


protection to the sheriff in making 
the sale directed, as respects a third 
party who was not a party to the 
original proceeding or garnishment 
proceedings, and who filed written 
notice to the sheriff claiming to be 
owner of the stock, and the sheriff 
was not entitled to indemnity against 
loss, since a statute providing for in- 
demnity is inapplicable where specific 
property is ordered to be sold. Pin- 
cock v. Kimball, 64 Utah 4, 228 P 221. 


98. Attachment bond generally see 
Attachment §§ 283-318. 


99. Cutler v. Tully, 5 Ind. T. 180, 
82 SW 714. 


1. Generally see Executions § 508. 


2. Craft v. Brandow, 24 Misc. 306, 
52 NYS 1078; Platt v. Sherry, 7 Wen‘. 
CN2 YY, 2365" (Curtis: v. (Patterson, 8 
Cow. (N. Y.) 65; Matheson v. F. W. 
Johnson Co., 16 S. D. 347, 92 NW 1083. 
Compare Dunlap v. Freret, 10 La. 
Ann. 88, 683 AmD 590 (applying the 
same rule in the absence of statute). 


3. Matheson v. F. W. Johnson Co., 
16 S. D. 347, 92 NW 1083. 


Myers v. Levenseller, 117 Me. 


4, 
80, 102 A 776. 


5. Swezey v. Lott, 21 N. Y. 481, 78 
AmD 160. 


6. Balcom vy. 
(Mass.) 295, 


7. Williamson vy. Krumbhaar, 
Pa. 455,19 A 281. 


Exemptions from process in general 
see Exemptions 25 C. J. p 1. 


Right of officer to indemnity from 
plaintiff before executing writ where 
Soe wan claims exemption see supra 


Craggin, 5 Pick. 


132 


quar, 2 Blackf. (Ind.) 61. 


[a] Thus, where an officer entitled 
to indemnity makes a wrongful levy 
without demanding it, he cannot aft- 
erward escape liability for such levy 
on the ground that such bond was not 
given. Dewitt v. Oppenheimer, 51 
Tex, 103 


Roh, State v. Sharp, 2 Sneed (Tenn.) 


10. See supra §§ 555-559. 


ll. Ala.—tLavretta v. Holcombe, 98 
Ala. 503, 12 S 789. 


Ky.—Board v. Helm, 2 Metce. 500; 
Davis v. Tibbats, 7 J. J. Marsh. 264. 


ig etence v. Brown, 2 Gill & J. 


Mo.—State v. Jenkins, 170 Mo. 16, 
70 SW 152. 


Nebr.—Omaha Nat. Bank y. Robin- 
son, 56 Nebr. 590, 77 NW 73. 


tae H.—Smith v. Osgood, 46 N. H. 


N. Y.—Williams v. Lowndes, 1 N. 
Y. Super. 579. 


Tex.—Dewitt v. Oppenheimer, 51 


Pe 103; Illies v. Fitzgerald, 11 Tex. 

417. , 

Pg Dewitt v. Oppenheimer, 51 Tex. 
13. Westervelt v. Frost, 1 AbbPr 


(N. Y.) 74 (holding that a bond given 
aaa the sale was valid and enforce- 
able). f 


14. Carrington v. Herrin, 4 Bush 
(Ky.) 624 (holding that in order to 
protect the officer the bond must be 
taken before the sale). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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of a bond given to indemnify a sheriff or constable 
against liability or loss that plaintiff in the writ 
shall be the obligor, but such a bond executed by 
a stranger is a good statutory bond and enforeea- 
ble as such.2® It has, however, been held that an 
officer who is entitled to indemnity has a right to 
demand the same from plaintiff and cannot be com- 
pelled to proceed upon receiving the bond of any 
other person.'® 


[§ 5653] 2. Sureties.17 In order to relieve a sher- 
iff or constable from responsibility'® a bond of in- 
demnity must have such number of sureties as may 
be required by the statute.t® It has been held that 
the officer has the right to require that the sureties 
shall be persons residing in his county.?° 


[§ 564] E. Amount of Indemnity. A sheriff or 
constable cannot demand an indemnity bond with 
a penalty in excess of the sum necessary to secure 
him,?! nor where he wrongfully levies upon prop- 
erty greatly in excess of the amount necessary to 
satisfy the writ is he entitled to a bond for the val- 
ue of the whole thereof ;?? but he is justified in re- 
fusing to accept a bond of indemnity, the penalty 
of which is less than the value of the property right- 
fully seized or to be seized.?° 


[§ 565] F. Form, Requisites, and Sufficiency of 
Bond or Undertaking?+—1. In General. Where the 
form of a bond for the indemnification of a sheriff 
or constable is preseribed by statute substantial 
compliance therewith is required;?> but the fact 
that a bond contains more in the way of indemnity 
than the statute requires does not divest it of the 
character of a statutory bond,?® and, on the other 
hand, a bond conditioned according to the statute 
to indemnify the sheriff has been held good as a 
statutory bond, and sufficient to protect the sheriff, 
although it does not contain a provision, required 
by the statute, for the protection of the purchaser 
of the property.?7 Under a statute providing that 
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a bond in any legal proceeding shall inure to the 
person of whom it is designed by law as security, 
and be subject to judgment in his favor and against 
the obligor the same as if it were conditioned as 
prescribed by law, a recovery may be had on an in- 
demnity bond, although not conditioned according 
to law to meet the case presented by the facts ap- 
pearing of record.?8 The failure of a bond to de- 
scribe the property seized or to be seized does not 
render it invalid, at least where the execution cred- 
itor has not pointed out any property as that to be 
levied on;?° nor is the bond invalidated by a slight 
inaccuracy in the description: of the property to 
which it refers, where it is certainly identified.*° 
A bond indemnifying an officer levying an execution 
is a continuation of the proceedings on the execu- 
tion,?+ and it is not necessary that it should set 
out the execution,®? or state in detail the proceed- 
ings thereunder,®? nor is it invalidated by an im- 
perfect recital thereof.*4 Where a partnership is 
plaintiff in execution the recital of the partnership 
name in the indemnifying bond is sufficient, without 
the names of the partners being set out;*® and a 
bond executed by one member of the firm in the 
partnership name is a good bond of the person exe- 
cuting it.2° Where a bond of indemnity is signed 
and acknowledged by three persons, it is the joint 
promise of all, although only two of them are named 
in the body of the instrument.*7 Mere clerical er- 
rors in a bond do not affect its validity.?§ 


[§ 566] 2. Necessity for Writing. It is not nec- 
essary to the validity of an agreement by plaintiff 
in a writ, to indemnify a sheriff or constable for 
proceeding therewith that it shall be in writing ;°° 
but, in view of the statute of frauds,*° a writing is 
necessary to the validity of such a promise by an- 
other person.*+ 


[§ 567] 3, Consideration.4? A bond given to an 
officer who has no right or authority to demand or 
take indemnity has been held to be without consid- 


15. Jobe v. Sellars, 9 Humphr.; Bachelder v. Chaves, 5 N. M. 562, 25 P 82. Davis v. Davis, 2 Gratt. (43 
(Tenn.) 178. 783. Va.) 363. 

Bond given by stranger as without 23. State v. Springgate, 58 Mo. A. 33. Gatzweiler v. Morgner, 51 Mo. 
consideration see infra § 567. 402. 47. , 

16. Hall v. McHenry, 5 Port. (Ala.) : pe Amount of indemnity see supra 34. Gatzweiler v. Morgner, supra 
P73: § . ’ : 


17. Sureties and suretyship in gen- 25. 
eral see Principal and Surety 50 C. J. 


18. Effect of indemnity as substi- [a] 
tute for liability of officer see infra} Whitney v. 


§ 576. 405, 406; 
19. Kreher y. Mason, 25 Mo. A. 291. a aay 301; 
20. Com. v. Vandyke, 57 Pa. 34. 26. 

21. Wadsworth v. Walliker, 51] 300. 

Iowa 605, 2 NW 420. 27. 


See State v. Slayback, 90 Mo. | 
A. 300 (recognizing the rule); 
Dele cases infra this note. 


Form of bond held sufficient.— 
Gammon, (Iowa) 67 NW 
State v. Slayback, 90 Mo. 
Bonnett v. Ritchie, 20 N. 


State v. Slayback, 90 Mo. A. 


Aylett v. Roane, 1 Gratt. 


35. Davis v. Davis, 
Vian yess 


36. Davis v. Davis, supra. 
37. Crawford vy. Jarrett, 2 Leigh 
(29 Va.) 630. 


38. Sharp v. Morgan, (Tex. Civ. 
A.) 192 SW 599; Maxwell-Clark Drug 
eee v. Singley, (Tex. Civ.7 A.) 152 SW 


2 Gratt. (43 
and 


(42 39. Tarr v. Northey, 17 Me. 113, 35 
AmD 232; Thompson v. Coleman, 4 


22. Bachelder v. Chaves, 5 N. M. 
562, 25 P 783. 


[a] Rule applied.—A sheriff who 
had wrongfully levied an execution on 
the cars, locomotives, roadbed, etc., 
of a railroad company, greatly ex- 
ceeding in value the amount of the 
judgment against it, had no right to 
‘demand of plaintiffs an indemnifying 
bond for the value of the property so 
wrongfully levied on; and plaintiffs’ 
failure tto comply with his demand 
would not excuse him from selling 
sufficient of the property to satisfy 
the judgment, where plaintiffs ten- 
dered him an indemnity bond in dou- 
ble the amount of the judgment. 


Va.) 282. 


28. Gulfport Bank v. O’Neal, 86 
Miss. 45, 38 S 630 (where a bond in- 
tended to indemnify the officer on a 
seizure and sale of property claimed 
as exempt was conditioned according 
to the statute providing for a bond 
of indemnity in case of a doubt as to 
the title of the property). 

29. Sharp v. Morgan, 
A.) 192 SW 599. 

30. Smith v. Rogers, 191 Mo. 334, 
90 SW 1150 [aff 99 Mo. A. 252, 73 SW 
243). 

31. Gatzweiler v. Morgner, 51 Mo. 
47. 


@Dex Civ; 


Neeseelb ence 


an See Frauds, Statute of §§ 12- 


41. Snow v. Hix, 54 Vt. 478. Com- 
pare Corbett v. O'Reilly, 3 UNCe Ora. 
(Ont.) 130 (recognizing the rule, but 
stating obiter that an attorney mak- 
ing a verbal promise of indemnity 
will not be permitted to claim protec- 
tion under the statute if his under- 
taking is admitted, or uncontradicted, 
or shown so plainly that the court 
could have no doubt of the fact). 


42. REE SUS see 
144-24 


Contracts §§ 
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eration and void;*? and a promise to indemnify 
an officer is invalid for lack of consideration where 
it is made after the acts out: of which the liability 
arises have been performed and the officer incurs 
no new liability in reliance upon the promise.*+* 
Where, however, the officer is entitled to be indem- 
nified, an indemnity bond is not void for want of 
consideration merely because it 1s given by a stran- 
ger to the writ.*® 


[§ 568] 4. Seal.t4® The fact that a bond of in- 
demnity is sealed does not affect its validity or 
standing as a statutory undertaking, although the 
statute does not require a seal.** 


[§ 569] 5. Single Indemnity on Two or More 
Writs. A sheriff or constable having in his hands 
two or more executions in favor of different plain- 
tiffs against the same defendant may properly take 
a single indemnity bond to protect him in what is 
done ‘under both or all the executions.*$§ 


[§ 570] G. Validity of Indemnity.*® An agree- 
ment to indemnify a sheriff or constable for seiz- 
ing under an execution or other writ property which 
is really not subject thereto is valid, where the 
sheriff acts in good faith, with no other view than 
obtaining satisfaction of the execution or obeying 
the mandate of the writ, and the act committed 
amounts simply to an unintentional wrong;°° and 
the same is true even though the writ is in fact in- 
valid, if it does not appear upon its face to be so.®t 
Similarly, an indemnity against the consequences of 
an illegal act previously done and not known at the 


43. Servanti v. Lusk, 43 Cal. 238; N. 
Good v. Sleeth, 176 Mo. A. 619, 160|N. Y. 
SW 1. aCe are v. Gardiner, 
Right to indemnity see supra §§|Jac. 652, 79 Reprint 563; 
555-559. GaiseOks 1 Ld. Raym. 


Validity of indemnity bond not au- 
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ra Nac v. Hardenbergh, 41 


Illies v. Fitzgerald, 11 Tex. 417. 


Hardenbergh, 41 
Illies v. Fitzgerald, 11 Tex. 


Ala.—Prewitt v. Garrett, 6 Ala. 
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time to be illegal is valid.52 An agreement to in- 
demnify an officer against the consequences of a 
wilful trespass, however, is void, as being against 
publie policy,®* as is also a bond given to indemni- 
fy him for levying under a writ which is void on its 
face,°4 or a promise or undertaking to indemnify 
him against the consequences of a subsequent or fu- 
ture violation or neglect of his duty;°® and the 
unlawful purpose for which a bond was given may 
be shown, although it does not appear upon the face 
of the instrument.°® Where there is a controversy 
between the owner of property taken on execution 
and the judgment creditor as to whether such prop- 
erty is exempt, an indemnity bond given by the 
judgment creditor to an officer to induce the sale of 
the property is valid, regardless of such ecreditor’s 
knowledge as to whether or not the property was 
exempt at the time of levy, or of any secret purpose 
he may have had in giving the bond,** and notwith- 
standing the fact that it turns out that the property 
was not subject to levy.°* It has been held that an 
indemnity bond given in a case where the officer had 
no right to demand it is void;®® but there is also 
authority for thé view that such a bond may be up- 
held as a common-law obligation.®°®° The fact that 
a claim made to property seized is informal does not 
invalidate the bond given to indemnify the officer 
against such claim.°? 


[§ 571] H. Objections to Indemnity. Under some 
statutes, where property seized or about to be seized 
by a sheriff or constable is claimed by a third per- 
son, the latter may object to the sufficiency of the 


32 AmD 445. See Bowe v. Wilkins, 
105 N. Y. 322, 11 NE 839 (dictum). 


Cro, e) o 
Biaceotean Be: Hunter v. Agee, 5 Humphr. 


278, 91 Reprint . 
Vt.—Abbott v. Kimball, 23 Vt. 542. 


Compare Ray v. McDevitt, 126 Mich. 
417, 85 NW 1086, 86 NW 543; 86 AmSR 
548 (holding that where the validity 
of an execution depended on a new 
statute, which had not been construed 
by the court, and the sheriff was in 
honest doubt as to his right to levy, 
and the judgment debtors, desiring to 


thorized by statute in general see in- 51. 
fra § 570. 52. Griffiths v. 
44. Snow v. Hix, 54 Vt. 478. Ee 464; 
45. Tarr v. Northey, 17 Me. 113, 35 ss 
ae 128, 41 AmD 40. 
ee Generally see Seals 56 C. J. p 


47. Schoregge v. Gordon, 29 Minn. 
367, 13 NW 194. 


48. Baxter v. Ray, 62 Iowa 336, 17 


NW 576; Davis v. Davis, 2 Gratt. (43 
Wa) 360. 
[a] Estoppel of execution credi- 


tors to teny validity.—The execution 
creditors are estopped to deny the 
validity of the bond because so exe- 


cuted. Baxter v. Ray, 62 lowa 336, 
17 NW 576. 
49. Form, requisites, and _ suffi- 


ciency of bond see supra §§ 565-569. 


Return of indemnity bond as condi- 
tion precedent to suit thereon see in- 
fra § 623 


50. Cal.—Stark v. Raney, 18 Cal. 
622. 

Kay Davis) Ve. wlibbats, 7. J; J. 
Marsh. 264. 


Me.—Frothingham vy. Maxim, 127 


Me. 58, 141 A 99. 
Miss.—Forniquet v. Tegarden, 
Miss. 
N. J.—Thompson v. Coleman, 4 N. 
AIL, Ibis EOE 
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Cal.—Stark v. Raney, 18 Cal. 622. 
Se ger Canes v. Hayden, 38 SW 
Me.—Frothingham y. Maxim, 127 
Me. 58, 141 A 99. 


N. J.—Thompson vy. Coleman, 4 N. 
les, ei Om 


N. Eat HWS v. Hardenbergh, 41 
IN ¥ 


ees Vier CRISSOD els side 
Raym. 278, 91 Reprint 1082. 
54. Collier v. Windham, 27 Ala. 291, 


62 AmD 767; Illies v. Fitzgerald, 11 
Tex. 417. 
55. Ala.—Renfro v. Heard, 14 Ala. 


23, 48 AmD 82; 
Ala, 148. 


Os GON a: v. Brooks, 28 Cal. 


Mo.—Harrington v. Crawford, 136 
Mo. 467, 88 SW 80, 58 AmR 6538, 35 
LRA 477 [aff 61 Mo. A. 221]; Johnson 
v. Ragsdale, 73 Mo. A. 594 [dist Mc- 
Cartney v. Shepard, 21 Mo. 573, 64 
AmD 250]. 


N. Y.—Griffiths v. Hardenbergh, 41 
N. Y. 464; Winter v. Kinney, 1 N. Y. 
365; Webber v. Blunt, 19 Wend. 188, 


Murray v. Hzell, 3 


test plaintiff’s right to levy on their 


property, executed a bond to in- 
demnify the sheriff against loss or 
‘damage for failing to levy, taking the 
bond was not against public policy, 
or in contravention of any statute). 


sabe Buffendeau v. Brooks, 28 Cal. 


Admissibility of evidence showing 
illegality of consideration generally 
see Evidence § 1567. 


57. Whitney v. Gammon, (Iowa) 
83 NW 807, 103 Iowa 368, 72 NW 551. 
58. Whitney v. Gammon, supra. 


59. Mitchell v. Vance, 5 TT. B. 
Mon. (Ky.) 528, 17 AmD 96; Steven- 


son v. Exchange Nat. Bank, 10). Las 
A. 179, 120 S 96; Gibson v. Lock, 58 
Miss. 298. 


Bond not authorized by statute as 
without consideration see supra § 567. 


60. Wadsworth v. Walliker, 45 
Iowa 395, 24 AmR 788; Clement v. 
Courtright, 9 Pa. Super. 45; Matheson 
Vig tes Win J Onn Sony Comm Ou Su aD uma. 
92 NW 1088. 3 


61. State v. Smit, 20 Mo. A. 50; 
Hichelmann v. Weiss, ta Mo. AL 87? 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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indemnity given to such officer;°? but an order sus- 
taining any such objections may be made only upon 
due notice to the officer and to plaintiff in the writ, 
even though the statute does not expressly require 
notice.®° 


[§ 572] I. Implied Promise of Indemnity. Un- 
less otherwise provided by statute,** where plain- 
tiff in an attachment, execution, replevin, or other 
writ directs a sheriff or constable to serve the proc- 
ess in a particular manner or to seize certain desig- 
nated property thereunder, the law implies a promise 
on his part to indemnify such officer against any 
hability arising out of his compliance with such 
directions;°° and a similar promise has been im- 
plied on the part of an attorney who gives directions 
as to the execution of a writ which he has placed 
in the hands of the officer.°® The officer is not, 
however, bound to seize property pointed out by 
plaintiff and to rely merely upon the implied prom- 
ise of indemnity arising from such aection,®* and 
such implied promise does not preclude him from 
demanding indemnity in the usual mode.®* No 
promise to indemnify an officer will be implied where 
a process or writ is merely delivered to him for sery- 
ice or execution without any directions as to how 
he shall proceed;®® nor does the delivery of an exe- 
cution with a requisition to the sheriff to charge and 
levy upon lands apparently belonging to the execu- 
tion debtor give rise to any implied or express ob- 
ligation on the part of a solicitor of record to in- 


an attachment, 
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demnify the sheriff against loss or damage in con- 
sequence of irregular levy under the execution;‘° 
nor can any promise of indemnity be implied, so as 
to give rise to a right of recovery thereon, where 
a bond of indemnity has been given, even though the 
circumstances are such that no recovery can be had 
on the bond.’ 


[§ 573] J. Promise To Furnish Indemnity. A 
sheriff or constable who acts in reliance upon a 
promise to furnish him indemnity may recover 
against the promisor for any loss he sustains if prop- 
er indemnity is not furnished;’? but in executing 
the writ he must exercise the same degree of dili- 
gence and is subject to the same hability as in or- 
dinary cases where no bond is given.7® 


[§ 574] K. When Indemnity Becomes Effective. 
A bond of indemnity to a sheriff or constable takes 
effect from the time of its delivery.7# 


[§ 575] L. Effect of Indemnity**°—1. As Protec- 
tion for Officer and Sureties on Official Bond—a. In 
General. Except where otherwise provided by stat- 
ute,‘® the effect of a bond or promise of indemnity 
to a sheriff or constable against lability resulting 
from official acts is not to protect the officer or the 
sureties on his official bond from direct and primary 
lability to a person or party injured by his acts,*7 
but rather to shield him from ultimate loss by en- 
abling him to resort to the indemnity in ease he 
is subjected to any lability.7% Such right of re- 


that the|sheriff, ordered that the attorneys 


_ 62. See statutory provisions. 


[a] Time for objection.—Under a 
statute requiring all objections to the 
sufficiency of the security to be made 
“within the first six days after the 
return-day” of the execution, where 
the execution is not returned until 
after the return-day named therein, 
the six days only begin to run from 
the date of the actual return. State 
v. Harrington, 38 Mo. A. 303. 


63. State v. Harrington, supra. 
64. See statutory provisions. 
[a] In Texas, under a statute pro- 


viding that an officer who makes a 
levy without requiring a bond of in- 
demnity does so at his own risk, there 
is no implied liability on the part of 
a plaintiff to indemnify the officer. 
Stevens v. Wolf, 77 Tex. 215, 14 SW 
29. 


65. Ga.—lLevy v. Shockley, 29 Ga. 
710; Mullings v. Bothwell, 29 Ga. 706; 
Wallace v. Holly, 13 Ga. 389, 58 AmD 
578. 

Il1l.—Nelson v. Cook, 17 Ill. 443, i 


Ill. 440; Grimes v. Taylor, 93 Ill. 
494; Selz v. Guthman, 62 Ill. A. gia. 


Me.—Gower v. Emery, 18 Me. 79. 


Md.—Arnold v. Fowler, 94 Md. 497, 
51 A 299, 89 AmSR 444. 


N. H.—Ranlett v. Blodgett, 17 N. H. 
298, 43 AmD 603. 


Wash.—Standley v. Marsh, 1 Wash. 
512,20) P5992. 


Eng.—Humphrys v. Pratt, 5 Bligh 
N. S. 154, 5 Reprint 269, 2 Dow & Cl. 
288, 6 Reprint 735. 


See Stevens v. Wolf, 77 Tex. 215, 14 
SW 29 (dictum). 


66. Higgins v. Russo, 72 Conn. 238, 
43 A 1050, 77 AmMSR 307. 


fa] Failure of sheriff to communi- 
cate facts known to him.—Where 
plaintiff's attorney directed the sher- 
iff to levy upon certain goods under 


goods had been fraudulently assigned 
by the debtor to his brother, and on 
levying, the sheriff learned that they 
had been assigned to the brother by 
someone else, but not being aware 
of the theory of attachment he in- 
formed the attorney that the goods 
did not belong to the debtor, but did 
not inform him by whom they had 
been assigned to the debtor’s brother, 
the attorney was liable to indemnify 
the sheriff, notwithstanding the lat- 
ter’s failure to furnish this informa- 
tion. Higgins v. Russo, 72 Conn. 238, 
43 A ‘1050, 77 AmSR 307. 


67. Levy v. Shockley, 29 Ga. 710. 
68. Levy v. Shockley, supra. 


69. I11.—Nelson v. Cook, 17 Iil. 
443; England v. Clark, 5 Ill. 486; 
Grimes v. Taylor, 93 Ill. A. 494. 


Me.—Weld v. Chadbourne, 37 Me. 
221. 


Mass.-—Avery v. Halsey, 14 Pick. 
174: Bond v; Ward,”7 Mass. 123, 5 
AmD 28; Marshall v. Hosmer, 4 Mass. 


N. Y.—Averill v. Williams, 1 Den. 
501; Coventry v. Barton, 17 Johns. 
142; 8 AmD 376. 


Pa.—Fitler v. Fossard, 7 Pa. 540, 49 
AmD 492. 

Tenn.—Saunders Vv. 
Humphr. 72. 

Eng.—Wilson v. Milner, 
452, 170 Reprint 1215. 


Harris, 4 


2 Campb. 


70. Taylor v. Robertson, 31 Can. S. 
Coa. 
71. Preston v. Yates, 24 Hun (N. 


Y.) 584, 17 Hun 92. 


72. Corbeti-v, smith, % U.,C.-O.78. 
(Ont.) 13: 
{a] Thus, where plaintiff’s attor- 


neys had given a Sheriff a writing 
stating that “plaintiffs will indemnify 
the sheriff’? on selling certain goods, 
the court, on the application of the 


should by a day named enter into or 
procure two sufficient persons to en- 
ter into a bond of indemnity to the 
sheriff to be approved by the master, 
or else pay the sheriff the damage he 
had sustained by reason of oe a 


goods. Corbett v. Smith, 7 U 

B. (Ont.) 13. 

Oe Dewitt v. Oppenheimer, 51 Tex, 

ya Buffendeau v. Brooks, 28 Cal. 
75. Indemnity as affecting protec- 


ron afforded by process see supra § 


76. See statutory provisions. 


Indemnity as ees aoc for liabili- 
ty of officer see infra § 57 


77. Lewis v. Mansfield, 78 Ky. 460; 
Cincinnati Cooperage Co. v. Woodyard, 
54 SW 831, 21 KyL 1221; Turner v. 
Robinson, itil iced De Wiahi7/s ‘Manning Vv. 
Keenan, 73 N. Y. 45 [aft 9 Hun 686]; 
Howard Vv... Conde, §2:2) -Ork 5817830 Pp 
454. See Reinbeck Bank v. Brown, 
Cee 696, 39 NW 524 (applying the 
rule 


Civil liability of officer for improp- 
peice in general see supra §§ 183- 


Liabilities on official bonds gener- 
ally see infra §§ 783-1111. 


78. Ky.—Turner v. Robinson, 11 
KyL 717. 


BaNG H.—Philbrick v. Shaw, 61 N. H. 


N. Y.—Manning v. Keenan, 73 N. Y. 
45 [aff 9 Hun 686]; Dunn v. National 
Surety Co., 80 App. Div. 605, 80 NYS 
744 [aff 178 N. Y. 552 mem, 70 NE 
1098 mem]. 


Okl.—Armour Packing Co. v. Orrick, 
4 Okl. 661, 46 P 573. 


Or.—Howard v. Conde, 22 Or. 581, 
30 P 454. 
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course extends to the sureties on the official bond of 
the officer as well. as to the officer himself.?® 


[§ 576] b. As Substitute for Idability of Offi- 
cer.S° In the absence of statute otherwise provid- 
ing, the giving of an indemnity bond to a sheriff or 
constable merely furnishes one injured or damaged 
by his aets with a remedy additional or cumulative 
to the right of action against such officer to enforce 
his primary or common-law liability, and not substi- 
tutionary therefor.*! Under some statutes, however, 
the effect of such a bond is to impute to the obligors 
of the bond the entire responsibility which rested at 
the common law on the officer for an illegal levy on 
personal property,®? and the bond is in substitution 
and bar of a suit against the officer,** its effect being 
to relieve him of all legal responsibility. The 
sole remedy of an injured person in such case is a 
suit upon the bond,®® unless the obligors thereon 
are or become insolvent,®® or unless the bond is for 
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some reason invalid’’ or insufficient.*° In order, 
however, to bar action against the officer the bond 
must conform strictly to the statute,*® must have 
been taken before the action is commenced,®°® and, 
where its return is required by statute, must have 
been returned.®! Where an officer is not entitled 
to demand a bond in a particular case, a bond ac- 
tually given, even though valid as a common-law 
obligation,®? does not relieve him from his primary 
liability to one injured or damaged by his acts.°* 


[§ 577] 2. As Giving Right of Action to Claim- 
ant. Except where the bond names him, or the stat- 
ute provides that it shall be for his benefit,°* the 
owner or claimant of property improperly seized or 
levied upon by a sheriff or constable has no right of 
action against the officer’s indemnitors on the bond 
as such;®°® but he may, in the case of a bond indem- 
nifying against a levy upon or sale of such particu- 
lar property, maintain an action for his loss or 


ilo v meve Co ttrelley 2de!iaskL 


309, 43 A 369. 


Tex.—Vickery v. Crawford, 
A.) 57 SW 326. 

Wash.—vVan de Vanter v. Davis, 23 
Wash. 693, 638 P 555. 


N. S.—Bonnett v. Ritchie, 20 N. S. 
228. 


See Stewart v. Thomas, 45 Mo. 42 
(officer may resort to the bond where 
he has been subjected to liability). 


Remedies of officers against indem- 
nitors see infra §§ 590-606. 


79. Philbrick v. Shaw, 61 N. H. 356. 


Actions by officer’s sureties against 
indemnitors see infra § 593. 


80. Ihiabilities of sheriff or consta- 
ble in general see supra §§ 183-554. 


81. Howard v. Coude, 22 Or. 581, 30 
P 454. 


Civil liabilities of officer in general 
see supra §§ 183-554. 


Indemnity bond as protection to of- 
ficer against primary liability in gen- 
eral see supra § 575. 


82. Harris v. Harrison, 40 Ark. 50; 
Woolner y. Spalding, 65 Miss. 204, 3 
S 583; Shattuck v. Miller, 50 Miss. 
386; Swain v. Alcorn, 50 Miss. 320; 
Kreher v. Mason, 25 Mo. A. 291. 


83. Ark.—Harris v. Harrison, 40 
Ark. 50. 


Iowa.—Wadsworth v. Walliker, 45 
Iowa '395, 24 AmR 788. 


Ky.—Chisholm vy. Gooch, 


(Civ. 


TOMI 


468; Rudy v. Johnson, 11 Bush 543; 
Gunn v. Gudehus, 15 B. Mon. 447; 
Brock v. Church, 5 KyL 855. See 


Turner v. Robinson, 11 KyL 717 (hold- 
ing that such is the effect of an in- 
demnity bond taken before levying an 
execution, but that it is otherwise as 
to a bond taken before levying an at- 
tachment). 


Miss.—Marshall v. Stewart, 67 Miss. 
494, 7 S 284; Shattuck v. Miller, 50 
Miss. 386; Swain v. Alcorn, 50 Miss. 
320; Moore v. Allen, 25 Miss. 363. 


Mo.—Steele v. Farber, 37 Mo. 71; 
Stewart v. Bull, 35 Mo. 209; Bradley 
v. Holloway, 28 Mo. 150; Revercomb 
v. Duker, 74 Mo. A. 570. ; 


[a] Constitutionality of statute.— 
A statute providing that the claimant 
or purchaser of any property, for the 
seizure and sale of which an indem- 
nifying bond has been taken and re- 
turned by the officer, shall be barred 


of any action against the officer levy- 
ing oun the property, and shall be con- 
fined to an action on the bond as his 
only remedy, is unconstitutional and 
void in so far as it prohibits one claim- 
ing to be the owner from maintaining 
an action for the recovery of the spe- 
cific property taken, as in this respect 
its effect is to deprive him of his prop- 
erty without due process of law, and 
compel him, even if he establishes his 
ownership, to accept instead its mar- 
ket value. Foule v. Mann, 53 Iowa 
42,3 NW 814. 


84. State v. Doan, 39 Mo. 44; St. 
Louis, ete., R. Co. v. Castello, 30 Mo. 
124; State v. Watson, 30 Mo. 122; 


Bradley v. Holloway, 28 Mo. 150; Kre- 
her v. Mason, 25 Mo. A. 291; Paddock- 
Hawley Iron Co. v. Mason, 16 Mo. A. 
ee EHichelmann v. Weiss, 7 Mo. A. 
Hl 

85. Harris v. Harrison, 40 Ark. 50; 
Gunn v. Gudehus, 15 B. Mon. (Ky.) 
447; Woolner v. Spalding, 65 Miss. 
204, 3 S 583; Shattuck v. Miller, 50 
Miss. 386; State v. Doan, 39 Mo. 44; 
Bradley v. Holloway, 28 Mo. 150; Rev- 
ercomb v. Duker, 74 Mo. A. 570; Kre- 
her v. Mason, 25 Mo. A. 291. , 


Actions on indemnity bonds in gen- 
eral see infra §§ 607-695. 


86. Shattuck v. Miller, 50 Miss. 386. 
87. Shattuck v. Miller, 50 Miss. 386. 
88. Chisholm v. Gooch, 3 Kyl 247; 


Green v. Hackley, 3 Metc. (Ky.) 386; 
Kreher v. Mason, 25 Mo. A. 291. 


[a] Bond lacking requisite number 
of sureties.—A sheriff is not relieved 
from liability where the bond lacks 
the requisite number of sureties. 
Kreher v. Mason, 25 Mo. A. 291. 


89. Harrison v. Shanks, 13 Bush 
(Ky.) 620; Rudy v. Johnson, 11 Bush 
(Ky.) 543; Jewell v. Miller, 3 Bush 
(Ky.) 62; Curry v. Ball, 58 SW 534, 
22 KyL 592; McClunn y. Steel, 2 Va. 
Cas. (4 Va.) 256. 


90. Rudy v. 
(Ky.) 543. 


[a] Bond taken after action com- 
menced as removing liability for val- 
ue of property.—If an officer fails to 
take out a bond before action has 
been begun against him, a subsequent 
taking out and return thereof will not 
operate to defeat so much of the ac- 
tion as seeks a recovery for the dam- 
ages incident to the seizure of the 
property and its detention up to the 
date of the bond, but it will operate 
to defeat so much of the 


Johnson, 11 Bush 


action as 


seeks a recovery for the value of the 


property. Rudy v. Johnson, 11 Bush 
(Ky.) 543. 
91. New Albany Wholesale Grocery 


Co. v. Wells, 114 Miss. 144, 74 S 817. 
See Felts v. Covington, 3 Ky. Op. 
675 (recognizing the rule but holding 
that the return of an indemnifying 
bond, with an execution, on the day 
the latter was made returnable is a 
sufficient compliance with the law). 
Rudy v. Johnson, 11 Bush (Ky.) 543; 
Green v. Hackley, 3 Mete. (Ky.) 386; 
Chisholm v. Gooch, 3 KyL 247; Ba- 
re v. Johnson, 78 W. Va. 340, 88 SE 


[a] Return before action com- 
nmienced sufficient.—A sheriff is not de- 
prived of the protection given him by 
statute by his failure to return an in- 
demnity bond within the time pre- 
scribed, where he returns it before ac- 
tion to subject him to liability has 
been commenced. Balisle v. Johnson, 
78 W. Va. 340, 88 SE 1068. 


Return of bond as condition preced- 
ent to action against indemnitors see 
infra § 623. 


92. Validity of bond where officer 
poe entitled to demand it see supra § 


93. Hall v. Ballou, 58 Iowa 585, 12 
NW 475; Steele v. Farber, 37 Mo. 71; 
Bradley v. Holloway, 28 Mo. 150. 


[a] Thus, where an officer is enti- 
tled, under the statute, to demand and 
receive indemnity where a claimant to 
the property seized or about to be seiz- 
ed asserts or establishes his claim in 
a specified manner, one who does not 
assert his claim in such manner is not 
precluded from maintaining an action 
against the officer for a wrongful levy 
by the fact that such officer has taken 
a bond of indemnity. Steele v. Far- 
ber, 37 Mo. 71; Bradley v. Holloway, 
28 Mo. 150. 


94. See statutory provisions. - 


95. Harris v. Harrison, 40 Ark. 50; 
Magee v. Fraser, 49 SW 452, 20 KyL 
1467; Trammel v. Kirk, (Mo. A.) 278 
SW 739; Whipps v. Lowney, 42 Mont. 
546, 113 P 750. But see State v. Mc- 
Kellop, 40 Mo. 184 (where it appears 
that the action was on the bond, and 
the right to sue was upheld, although 
the form of the action does not ap- 
pear to have been questioned). 


[a] Assignee of claimant has no 
right of action on a bond given to pro- 
tect the officer. Whipps v. Lowney, 
42 Mont. 546, 113 P 750. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 577-578] 


damage against them as trespassers, or persons au- 
thorizing and responsible for the wrongful taking 
A bond given for the indemnity 
of a particular claimant, however, becomes inop- 
erative when he withdraws his claim, and it does 
not give one subsequently asserting a claim any 


by the officer.°% 


right of action.®* 


[§ 578] M. Duty of Officer To Proceed on Re- 
ceiving Indemnity—l. In General. 
statutes, so providing,®® it is the duty of a sheriff 
or constable to whom proper indemnity has been 
given or promised to proceed under the process in 
his hands,°® and he must levy upon the property, 
or, if a levy thereon has already been made, hold? 


and sell* it, and he cannot escape 


96. U. S.—Lovejoy v. Murray, 3 
Wall. 1, 18 L. ed. 129; Parrish v. Dan- 
ae 18 F. Cas. No. 10,770, 1 Bond 


Ala.—Sparkman v. Swift, 81 Ala. 
231, 8 S 160; Screws v. Watson, 48 
Ala. 628. 


Ark.—Rice v. Wood, 61 Ark. 442, 33 
SW 636, 31 LRA 609. 


Cal.—Lewis v. Johns, 34 Cal. 629. 


Colo.—Woodworth v. Gorsline, 
Colo. 186, 69 P 705, 58 LRA 417. 


aera rms See a v. Nelson, 117 Mass. 


Minn.—Lesher vy. Getman, 30 Minn. 
321, 15 NW 309. 


Mo.—Stewart v. Thomas, 45 Mo. 42; 
Allred v. Bray, 41 Mo. 484, 97 AmD 
283; Wetzell v. Waters, 18 Mo. 396; 
Peckham v. Lindell Glass Co., 9 Mo. 
A. 459; Luebbering v. Oberkoetter, 1 
Mo. A. 393. 


30 


N. Y.—Dyett v. Hyman, 129 N. Y. 
351, 29 NE 261, 26 AmSR 533; Her- 
ring v. Hoppock, 15 N. Y. 409; Cas- 
sani v. Dunn, 44 App. Div. 248, 60 
NYS 756; Herring v. Hoppock, 10 N. 
Y. Super. 20 [aff 15 N. Y. 409]; Poz- 
zoni v. Henderson, 2 FE. D. Smith 146; 
Ebenreiter v. Dahlman, 19 Misc. 9, 42 
NYS 867; Davis v. Newkirk, 5 Den. 
92; Fonda v. Van Horne, 15 Wend. 
631, 30 AmD 77; Allen v. Crary, 10 
Wend. 349, 25 AmD 566; Root v. 
Chandler, 10 Wend. 110, 25 AmD 546. 
See Weber v. Ferris, 37 HowPr 102 
(holding that where execution credi- 
tors indemnify the sheriff and direct 
him to sell property in possession of 
and claimed by a third person, who is 
in fact the owner, they are liable as 
original trespassers, even though the 
proceeds of the sale are applied to a 
prior execution). 


N. C.—Martin v. Buffaloe, 128 N. 
C. 305, 38 SE 902, 88 AmSR 679. 


Tenn.—Hunt v. Walker, 12 Heisk. 
551. 


But see McLeod v. Fortune, 19 U. C. 
Q. B. (Ont.) 98 (contra). 


[a] Cestui que trust, for whose 
benefit property was conveyed to se- 
cure a debt, having claimed it from 
an officer levying an attachment there- 
on, may, as the beneficial owner of the 
property, maintain an action against 
the indemnitors of the officer. State 
v. McKellop, 40 Mo. 184. 


[b] Sureties and principal liable. 
—The sureties on a bond of indemni- 
ty, as well as the principal, are liable 
as trespassers. Peckham vy. Lindell 
Glass Co., 9 Mo. A. 459. 


[ec] Obligors on different bonds not 
jointly liable—Where several writs 
of attachment have been levied at dif- 
ferent times, the sheriff taking an in- 
demnifying bond in each case, the ob- 
ligors on the different bonds are not 
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leasing property levied on or by refusing to proceed 
by showing that the title was actually not in de- 
fendant but in another.* Unless the absolute duty 
to proceed is so imposed by statute, however, an 
officer may decline to proceed notwithstanding in- 
demnity is furnished him,® and may justify his re- 


fusal by showing that the property did not belong 


Under some 


liability for re- 


jointly liable in trespass, although the 
attaching creditors employed the same 
attorney and the goods were sold in 
bulk to a single purchaser, as the acts 
which culminated in the wrongs com- 
plained of were not contemporaneous. 
pranungn v. Swift, 81 Ala. 231, 8 S 


Actions by claimants against in- 
demnitors see infra §§ 607-695. 


Liabilities of indemnitors generally 
see infra §§ 582-589. 


97. State v. Jenkins, 170 Mo. 16, 70 
SW 152. 

98. See statutory provisions. 
rie Ala.—Alley v. Daniel, 75 Ala. 


Iowa.—Reinbeck Bank v. Brown, 76 
Iowa 696, 39 NW 524. 


Mass.—Hamberger v. Seavey, 165 
Mass. 505, 43 NE 297; Peirce v. Part- 
ridge, 3 Metc. 44. 


N. Y.—Baker v. Brintnall, 52 Barb. 
188, 5 AbbPrNS 253. 


Wash.—Johnson v. Nelson, 146 
Wash. 500, 263 P 949, 56 ALR 1085. 


And see cases infra notes 1-3. 


“We can not refuse to levy, or hav- 
ing made the levy, to complete it, 
however cogent may be the evidence 
furnished him, that the property is 
not from any cause subject to levy 
and sale.’ Alley v. Daniel, 75 Ala. 
403, 408. 


1. Com. v. Watmough, 6 Whart. 
(Pa.) 117; Jewett v. Sundback, 5 S. 
D, 111, 58 NW 20. 


[a] Property subject to mortgage. 
—A sheriff who has been given an in- 
demnity bond is liable for failure to 
levy execution on property specified, 
although the property is covered by 
mortgage valid on its face. Jewett v. 
Sundback, 5 S. D. 111, 58 NW 20. 


2.'° Cox v.iCurrier,.62) lowa.551,, 17 
NW 767; Evans v. Thurston, 53 Iowa 
122, 4 NW 895; Bowe v. Wilkins, 1 
HowPrNS (N. Y.) 21 [rev on other 
grounds 105 N. Y. 322, 11 NE 839]. 


[a] Use of proper means to make 
levy effective.-—Where a sheriff, hav- 
ing levied upon property claimed by a 
third person, is indemnified by the ex- 
ecution creditor it is his duty to use 
all proper means to make the levy ef- 
fective. Cox v. Currier, 62 Iowa 551, 
17 NW 767: 


8. Cal.—Von der Kuhlen vy. Cline, 
38 Cal. A. 545, 176 PB 883. 


Ida.—Smith v. Graham, 30 Ida. 132, 
164 P 354; Smith v. Graham, 25 Ida. 
174, 136 P 801. 

Ky.—Davis vy. Tibbats, 7 J. J. 
Marsh. 264. 

Miss.—Swain v. Alcorn, 50 Miss. 
320. 


to defendant or was not subject to levy.® 
den of proof in such case is upon him,’ and if he 
fails to make out his justification he is liable to 
plaintiff for not executing the writ.® 
nity bond given by plaintiff against a claim of own- 
ership made by a third person does not impose upon 
the sheriff any duty to withhold the property from 
defendant upon a claim of exemption made by him.® 


The bur- 


An indem- 


Mo.—Steele v. Farber, 37 Mo. 71. 


ee C.—Pearson v. Fisher, 4 N. C. 


Pa.—Corson v. Hunt, 14 Pa. 510, 53 
AmD 568; Com. v. Watmough, 6 
Whart. 117. See Connelly v. Walker, 
45 Pa. 449 (holding that it is the duty 
of a sheriff, when indemnified by 
plaintiff in an execution, after levy, 
to sell the goods levied upon, except 
where they are claimed by others, who 
also give bond, in which case he 
should apply for an interpleader). 


Va.—Stone v. Pointer, 5 Munf. (19 
Va.) 287. 


[a] Finding of jury that property 
is not subject to sale——(1) It is the 
duty of a sheriff, if indemnified, to 
sell the property seized even after a 
jury impaneled to try the right has 
decided that it is not subject to sale 
under the fieri facias which he has 
levied upon it. Davis v. Tibbats, 7 
J. J. Marsh. (Ky.) 264. (2) Determi- 
nation by sheriff’s jury of ownership 
of property levied upon in general 
see Executions § 508. 


4 Smith v. Graham, 25 Ida. 174, 
136 P 801; Bvans v. Thurston) 53 
Towa 122, 4 NW 895 [dist Wadsworth 
es 45 Iowa 395, 24 AmR 
788]. 


5. Iowa.—Wadsworth v. Walliker, 
45 Iowa 395, 24 AmR 788 [dist Evans 
v. Thurston, 53 Iowa 122, 4 NW 895]. 


Kan.—Phelps, etce., Co. v. Skinner, 
63 Kan. 364, 65 P 667. 


La.—James ‘v. Thompson, 
Ann. 174. 


Mich.—Coville v. Bentley, 76 Mich. 
248, 42 NW 1116, 15 AmSR 312. 


Pa.—Com. v. Vandyke, 57 Pa. 34 
[dist Connelly v. Walker, 45 Pa. 449]; 
Com. v. Watmough, 6 Whart. 117. 


Tenn.—Hamblet Herndon,, 3 
Humphr, 34. 


Tex.—Freiberg v. Johnson, 71 Tex. 
558, 9 SW 455. 


Vt.—Hutchinson vy. Lull, 17 Vt. 133. 
Ont.—McLeod v. Fortune, 19 U. C. 
MBs 985 
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Vv. 


6. Phelps, etc., Co. v. Skinner, 63 
Kan. 364, 65 P 667. 


7. Wadsworth v. Walliker, 45 Iowa 
395, 24 AmR 788; Freiberg v. Johnson, 
71 Tex. 558, 9 SW 455. 


8. Wadsworth v. Walliker, 45 Iowa 
395, 24 AmR 788; Colville v. Bentley, 
76 Mich. 248, 42 NW 1116, 15 AmSR 
312; Com. v. Watmough, 6 Whart. 
Char aay, 


Thiability for failure to execute 
pracees generally see supra §§ 20¢-— 


9. State v. Thomas, 7 Mo. A. 205. 
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[§ 579] 2. Where Indemnity Defective. Where 
a sheriff or constable has a right to be indemnified 
against personal loss or liability,1® he is entitled to 
an indemnity bond which needs no explanations and 
is on its face subject to no objections,+! and he is 
justified in refusing to act where the bond furnished 
him is defective.* 


[§ 580] N. Effect of Refusal to Furnish Indem- 
nity—l. In General. Where a sheriff or constable 
is entitled to receive indemnity,1*® and plaintiff re- 
fuses or neglects, after proper demand has been 
made upon him,!* to furnish a proper bond, the 
officer may rightfully refuse to execute the writt® 
or make a levy,'® or, if a levy has already been 
made, he may refuse to proceed to a sale,*7 and may 
release the property,!® or the court will on his own 
application enlarge the time to make his return.’? 
In the case of conflicting claims to money collected 
on execution, the refusal of the execution creditor 
to give the officer a bond of indemnity may excuse 
the officer for retaining the money until the ques- 
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[§§ 579-582 
tion of title is decided.?® Where, however, in a 
particular ease an officer has no right to be indem- 
nified, he cannot refuse to act, or release property 
seized, because such indemnity is not given.*? 


[§ 581] 2. Refusal by One of Two or More Cred- 
itors. Where a sheriff or constable is entitled to in- 
demnity,?? and there are two or more creditors, one 
or some of whom fail or refuse to furnish indem- 
nity after proper demand is made therefor,?*® the 
officer, without acting further in behalf of the lat- 
ter, may proceed to make a levy and sell the prop- 
erty on the writs of. the one or ones who comply 
with such demand.?# 


[§ 582] O. Liabilities of Indemnitors*°—1. In 
General. As in the case of other bonds and under- 
takings,?® the liability of the obligors on a bond 
of indemnity given to a sheriff or constable is meas- 
ured by the terms of the contract of indemnity con- 
tained therein,?* as construed in the hght of the 
statute providing therefor ;?* but the bond extends 
to all acts reasonably within its terms,?® and the 


10. Right to indemnity see supra 
§§ 555-559. 


11. Second Nat. Bank v. Gilbert, 
70 Ill. A. 251 [rev on other grounds 
174 Ill. 485, 51 NE 584, 66 AmSR 
306]. 


12. Second Nat. Bank v. Gilbert, 
supra; Smith v. Cicotte, 11 Mich. 383. 


[a] Rule applied.—(1) Where an 
indemnity bond is furnished in which 
a bank purports to be the principal, 
but which is not sealed by it, the 
sheriff may rightfully refuse to pro- 
ceed. Second Nat. Bank v. Gilbert, 70 
Till. A. 251 [rev on other grounds 174 
Tll. 485, 51 NE 584, 66 AmSR 306]. 
(2) Where a sufficient indemnity bond 
is offered to the sheriff levying an at- 
tachment, but before it is actually re- 
ceived and accepted the principal 
surety finds that he has been deceived 
in respect to his liability and erases 
his name, and the bond is never ac- 
tually accepted, the sheriff can not 
be held liable for refusing to execute 


thé process. Smith v. Cicotte, 11 
Mich. 383. 
13. Right to indemnity see supra 


§§ 555-559. 


14. Demand see supra § 560. 

15. Long v. Neville, 36 Cal. 455, 95 
AmD 199. 

16. Ala.—McGehee v. Chandler, 15 
Ala. 659. 

Ark.—Harris v. Harrison, 40 Ark. 
50. 

Idai—-Roth v. Duvall, 1 Ida. 149. 


Ill.—Second Nat. Bank v. Gilbert, 
70 Ill. A. 251 [rev on other grounds 
174 Ill. 485, 51 NE 584, 66 AmMSR 306]. 


Iowa.—Reinbeck Bank y. Brown, 76 
Iowa 696, 39 NW 524. 

Mich.—Smith y. Cicotte, 
383. 

SiC.——Hmory v. Davis, 4S. C...23: 


11 Mich. 


Tex.—Seasongood v. Campbell, 
(Civ. A.) 49 SW 407. 
Va.—Huffman vy. Leffell, 32 Gratt. 


(73 Va.) 41. 
And see cases infra § 581. 


[a] Refusal to make additional 
levy.—Where goods seized under a 
writ are practically of the value of 
the penalty of the indemnity bond 
given to the officer, he may refuse to 


make another levy unless a further 
bond is given. Seasongood v. Camp- 
bell, (Tex. Civ. A.) 49 SW 407. 


17. Harris v. Harrison, 40 Ark. 50; 
Smith v. Osgood, 46 N. H. 178. 


°18. Ala.—Lavretta v. Holcombe, 98 
Ala. 503, 12 S 789. 


Iowa.—Whitney v. Gammon, 67 NW 
405; Reinbeck Bank v. Brown, 76 
Iowa 696, 39 NW 524; Wadsworth v. 
Walliker, 45 Iowa 395, 24 AmR 788. 


Ky.—Rudy v. Johnson, 11 Bush 543. 


Mich.—Smith v. Cicotte, 11 Mich. 
383. 

Mo.—State v. Jenkens, 170 Mo. 16, 
70 SW 152; Bradley v. Holloway, 28 
Mo. 150. 


ees v. Roeder, 13 Nev. 


N. Y.—Manning v. Keenan, 73 N. 
Y. 45; Peo. v. Ames, 35 N. Y. 482, 91 
AmD 64. 


S. D.—Matheson v. F. W. Johnson 
Co., 16 S. D. 347, 92 NW 1083. 


Wash.—Brotton vy. lLunkley, 11 
Wash. 581, 40 P 140. 


19. Ogden v. Powell, 7 Ala. 243; 
Jessop v. Brown, 2 Gill & J. (Md.) 
4046 iComsev.s Vans Dykens Siembar os? 
Nagle v. Stroh, 4 Watts (Pa.) 124, 28 
AmD 695. 


20. Rogers v. Sumner, 
(Mass.) 387. 


21. Bosley v. Farquar, 2 Blackf. 
(Ind.) 61; Dunlap v. Freret, 10 La. 
Ann. 838, 68 AmD 590. 


22. Right to indemnity see supra 
§§ 555-559. 
5 o Necessity of demand see supra 
24 Baker v. Duddleson, 125 Ill. A. 
483; Smith v. Osgood, 46 N. H. 178. 
25. Cross references: 
Actions against indemnitors by: 
Officer see infra §§ 590-606. 
Third person see infra §§ 607-695. 


Liability of indemnitors as persons 
‘directing or authorizing wrongful 
execution of writ see supra § 577. 


26. See Bonds § 64; 
Surety § 126. 
Fury v. White, 2 Ida. (Hasb.) 
P 535; Lesher v. Getman, 30 


U6T Pick: 


Principal and 


27. 
662, 23 


Minn, 321; 15 NW 309; 
Jones, 34 N. C. 45. 
fra this note. 


[a] Indemnity as to writs in hand 
“at this time.”—A contract to hold a 
sheriff harmless for selling property 
on executions in his hands “at this 
time”’ in certain named cases applies 
only to such writs as are in his hands 
at the time, and does not extend to 
such as are afterward committed to 
him for service. Jones v. Wolcott, 2 
Allen (Mass.) 247. 


_[b] WGiability in particular con- 
tingency enly.—Where an indemnify- 
ing bond, given to a sheriff who was 
about to levy on property, recited that 
the sheriff was about to seize and levy 
on certain personal property, ‘about 
which there is a reasonable doubt as 
to the ownership, or its liability to 
be taken on the said writ of attach- 
ment,” and the condition was to in- 
demnify the sheriff and those acting 
under his authority against all suits, 
etc., arising against him, or any of 
them, by reason of such levy and 
seizure, or of the subsequent proceed- 
ings thereon, the liability on such 
bond was limited to the contingency 
expressed in the recital. Sanger v. 
Baumberger, 51 Wis. 592, 8 NW 421. 


28. 


Dickinson vy. 
And see cases in< 


Sanger v. Baumberger, supra. 
29. See cases infra this note. 


[a] Thus (1) where an indemnity 
bond recited that the officer had levied 
an execution on property claimed by 
a third person, and was conditioned 
to save him harmless, ‘in case said 
execution be levied on wrong prop- 
erty, and the same sold,” the obligors 
were bound to indemnify the officer 
although the property was replevied 
from him by the rightful owner be- 
fore a sale had been made. Finckh y. 
Evers, 25 Oh. St. 82. (2) A bond to 
indemnify a sheriff in seizing and 
selling personal property extends to 
the damages caused by the _ sheriff 
closing and retaining possession of 
the place of business where the goods 
were until their sale, to the exclusion 
of the rightful occupant. Ebenreiter 
v. Dahlman,.19 Mise. 9, 42 NYS 867. 
(3) Where it is the sheriff’s duty un- 
der the attachment law to retain at- 
tached property, and, if any judgment 
is recovered, to sell it as in other 
cases on execution, a bond conditioned 
to indemnify the sheriff from all dam- 
ages, etc., which he may sustain by 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 582] 


right of an officer to resort to a bond given to pro- 
teet him in the execution of a writ is not affected 
by the fact that an alias writ was necessary to be 
and was issued in order to make the levy and sale.®° 
When a bond of indemnity ean reasonably be con- 
a construction will not 
be given to it which will make the obligors liable 
to the officer for the consequences of a trespass or 
other wrongful act committed by him or his agent 
or deputy which they neither directed nor author- 
the obligors on a bond given to 
a sheriff to indemnify him against any levy on prop- 
erty of a third person cannot be held liable for a 
levy on property of the judgment debtor which was 


strued otherwise, however, 


ized.*? Similarly, 


reason of the attachment, seizing, 
levying, taking, or retention in his 
eustody of the property described in 
the bond protects him against dam- 
ages resulting from a sale of the 
property under an execution issued 
on the judgment pursuant to the stat- 
ute. Gaudette v. Roeder, 13 Nev. 341; 
Van de Vanter v. Davis, 23 Wash. 
693, 68 P 555. (4) Where the condi- 
tion of the bond is that plaintiff shall 
pay all damages and costs that may 
accrue to an officer by reason of any 
act under the writ done by him in 
compliance with the directions of 
plaintiff, such condition is not limited 
in its application to acts done by the 
sheriff in the seizure of the property, 
but will warrant a recovery by him 
on the bond when, after selling per- 
ishable property, he pays the pro- 
ceeds to plaintiff, on the promise of 
the latter to refund if he should not 
be entitled thereto, and is subsequent- 
ly compelled to again pay the amount 
of such proceeds to a successful in- 
terpleader. State v. Finke, 66 Mo. A. 
238. 


30. Tunstead v. Nixdorf, 80 Cal. 
647, 22 P 472. 


31. Smith v. Johnson, 95 Ala. 482, 
11 S 20. And see cases infra this 
note. 

[a] Grossly excessive levy.—(1) 


Where a levy is grossly excessive, an 
indemnity bond given to the sheriff 
by the execution plaintiff does not 
cover the sheriff’s liability as to the 
excess over a proper levy. Sharvy v. 
Cash, 66 Minn. 200, 68 NW 1070. (2) 
But where a sheriff, in an action 
against him for an unlawful seizure 
of property, and also for an excessive 
levy, obtains an order substituting his 
indemnitors, the execution creditors, 
as defendants, and requiring them to 
give a further bond conditioned to pay 
any judgment plaintiff may obtain in 
the action, and the reversal of such 
order is opposed by the indemnitors, 
they cannot be heard to claim that 
they are not liable for the excessive 


levy, because not covered by their 
original bond. McBride v. Tappen, 
10 NYS 137. (38) Liability of officer 


for excessive levy see supra § 285. 


[b] Subsequent unauthorized levy. 
—(1) A bond of indemnity given by a 
judgment creditor to a marshal, who 
had levied on property of a judgment 
debtor claimed by another, which re- 
cited the levy, the claim of such par- 
ty, and the agreement to hold the 
marshal harmless from his levy and 
sale under the execution,’ is to be 
deemed to be intended only as in- 
demnity for the levy already made, 
and does not render the judgment 
ereditor liable to the marshal for 
damages from a subsequent unau- 
thorized levy or sale by the marshal 
of other property belonging to the 
debtor. Clark v. Woodruff, 83 N. Y. 
518 [aff 18 Hun 419]. (2) A constable 
who, after levying an attachment for 
which he was indemnified, levies 
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other attachments on the property, 
cannot recover on the indemnity bond 
for damages awarded against him for 


levying the subsequent attachments. 
TMilleymve Cottrell 21 Rev L309) 043) A: 
369. (3) Liability of officer for 


wrongful levy in general see supra §§ 
254-316. 


{c] Levy after return day.—(1) 
Indemnitors of a sheriff are not lia- 
ble for the act of the sheriff in mak- 
ing a levy after the return-day, where 
they neither advised, directed, nor 
ratified his act. Jordan v. Hender- 
son, 39 Tex. Civ. A. 89, 86 SW 961. 
(2) Liability of officer for levy after 
expiration of writ see supra § 284. 


[ad] Gevy or sale contrary to ex- 
press instructions.—(1) Where an at- 
taching creditor gives the _ sheriff 
written instructions to search for and 
seize certain specified property, and 
executes an indemnifying bond, which 
does not specify any particular prop- 
erty, such bond does not indemnify 
the sheriff against the sale of any 
property other than such as is speci- 
fied in the written instructions. 
Cudahy v. Rhinehart, 60 Hun 414, 15 
NYS 5145021, NYCivProc 52. [rev on 
other grounds 133 N. Y. 248, 30 NE 
1004, 28 AbbNCas 327]. (2) Where 
damages are recovered against an of- 
ficer upon a sale made by him in dis- 
regard of the indemnifying creditor’s 
directions not to sell, he cannot hold 
the indemnitors liable. McMahon v. 
Ingersoll, (Hil. T. 5 Vict.) 3 Ont. Case 
Law Dig. 6425. 


[e] Negligence or misconduct in 
keeping goods seized.—(1) Obligors 
on an indemnifying bond are not li- 
able for a loss of or injury to goods 
attached, resulting from the negli- 
gence or misconduct of the sheriff in 
keeping them. Briggs v. McDonald, 
166 Mass. 37, 48 NE 1003; Smokey v. 
Peters-Calhoun Co., 66 Miss. 471, 5 
S 632, 14 AmSR 575. (2) Liability of 
officer for loss or injury to property 
see supra §§ 317-330. 


[f] Sale without notice and ap- 
praisement.—(1) Where a constable 
to whom is issued a landlord’s war- 
rant for rent is given a bond, because, 
as recited therein, he does not cer- 
tainly know what are the goods of 
the tenant, which indemnifies him 
against liability for selling by direc- 
tion of the landlord and by force of 
his warrant the goods of any one else, 
supposing them to be the goods of the 
tenant, and the officer sells goods on 
the premises, belonging to another 
than the tenant, but which are liable 
for the rent, and is held liable there- 
for only because he fails to give the 
proper notice of appraisement and to 
have the appraisement ma‘de by prop- 
er persons, he can not recover on the 
bond, as his liability is caused by his 
own wrong. Blair v. Boring, 200 Pa. 
27, 49 A 365. (2) Liability of officer 
for selling property without notice 
or appraisement see supra §§ 378, 379. 


exempt from execution ;°” 
bond conditioned to secure an officer harmless for 
levying on goods which he or they may judge to be- 
long to the debtor are not liable for the act of the 
officer in seizing goods conceded to belong to a third 
person,?* except “where they have expressly or im- 
pliedly authorized or ratified such act.** 
bility of the indemnitors includes damages result- 
ing from a wrongful levy even though the property 
levied upon is afterward sold under another writ.*® 
Where an officer acting under two indemnity bonds 
from different parties is damaged by making a levy, 
he may resort for compensation to either or both 
of the parties, and, if he bring action against one 
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and the obligors on a 


The lia- 


[g] Misconduct of auctioneer in 
conducting sale.—An indemnity bond 
does not extend to loss resulting from 
the negligence or carelessness of an 
auctioneer employed by the sheriff to 
sell property seized under a writ, even 
though no fraud is shown. O’Dono- 
vie v. Simmons, 58 Hun 467, 12 NYS 

Oe. 


[h] Failure to return property aft- 
er vacation of attachment.—(1) A 
bond of indemnity to a sheriff, under 
an attachment, conditioned that the 
obligors should indemnify the sheriff 
from all liability, suits, and judg- 
ment against him by reason of the 
levy sale under or by virtue of such 
attachment, and for the defense of 
any action brought against him for 
such taking, does not indemnify the 
sheriff for the expense of a _ suit 
against him for refusing, without the 
knowledge or consent of the obligors, 
to return the property after the at- 
tachment had been vacated. Bowe v. 
Wilkins, 105 N. Y. 322, 11 NE 839 [rev 
1 VHowPrnisi 241: (2) Liability of 
officer for failure to deliver property 
to person entitled thereto in general 
see supra § 388. 


Liability of obligor as trespasser 
in authorizing wrongful levy or sale 
rat particular property see supra § 


32. Evans v. Collar, 75 Mich. 433, 
42 NW 957; Winters v. Judd, 59 Hun 
32, 12 NYS’ 411. 


[a]. Rule applied.imWhere an in- 
demnifying bond recited that certain 
goods which appeared to belong to the 
execution debtor were claimed by cer- 
tain mortgagees, and was conditioned 
to indemnify the sheriff against all 
damage, suits, and executions which 
might at any time arise, or be brought 
against him for levying, etc., by vir- 
tue of the execution, but the bond did 
not recite any claim by the execution 
debtor to an exemption as to the prop- 
erty in question, the bond did not cov- 
er any liability of the sheriff for sell- 
ing the property arising out of the 
fact that it was exempt. Winters v. 
Judd, 59 Hun 32, 12 NYS 411. 


33. O’Donohue v. Simmons, 36 
Hun (N. Y.) 331; Chapman vy. Doug- 
las, 5 Daly (N. Y.) 244. 


[a] Third person’s goods locked in 
debtor’s safe-——Even though goods 
conceded to belong to another than 
the debtor are contained in a safe 
claimed to belong to the debtor and 
cannot be removed therefrom on ac- 
count of the safe being locked, the in- 
demnitors are not liable for the ioe 
iff’'s seizure and detention thereof, 
the absence of any authorization. oy 
ratification of the acts of the sheriff 
in making the seizure. Chapman vy. 
Douglas, 5 Daly (N. Y.) 244. 


34. Chapman v. Douglas, supra. 


35. Maxwell-Clark Drug Co. 
Singley, (Tex. Civ. A.) 152 SW 827, 


928 [57 C.J.] 


and recover only a part of his damages, he may 
then institute action on the other bond for the bal- 


ance.?6 


[§ 583] 2. Acts Done before Execution of Bond. 
A bond of indemnity to a sheriff or constable will 
apply to, and protect the officer from, the conse- 
quences of acts done before its execution where by 
a fair construction its terms are applicable there- 


to,?7 but not otherwise.*® 


[§ 584] 3. Extent of Liability. The liability of 
the obligors upon a bond of indemnity given to a 
sheriff or constable is ordinarily limited to the pe- 
nal sum named in the bond,?® together with interest 


36. Findlay v. Hutzell, 29 Pa. 337. 


37. Griffiths v. Hardenbergh, 41 N. 
Y. 464; Alston v. Conger, 66 Barb. (N. 
We) OE ciicsn Grant Vawhettt,at NYS | L29 
[aff 16 Daly 49, 8 NYS 465]; Reilly v. 
Coleman, 1 NYCityCt 476, 62 HowPr 
289; Watmough y. Francis, 7 Pa. 206 
[rev 4 PaLJ 302]; Hines v. Norris, 
CVeSeIOUv AD uci. SW 791. LOVeEY, 
Longscope v. Bruce, 44 Tex. 434]. 


[a] 
ing a sheriff against damages for 
making a levy under an execution, 
and for entering any building or other 
premises to make such levy, covers 
damages recovered for entering a 
awelling-house to make a levy, al- 
though such entry was previous to 
the execution of the bond. Griffiths 
v. Hardenbergh, 41 N. Y. 464. (2) A 
bond conditioned that the obligors 
will save, keep harmless, and in- 
demnify a sheriff ‘from all harm,” 
etc., “that may at any time arise, as 
well for levying and making sale, un- 
der and by virtue of such execution, 
of all or any goods which he or they 
may judge to belong to” the judgment 


debtor, applies to a levy previously 
made. Alston v. Conger, 66 Barb. (N. 
Y.) 272. (3) An indemnity bond giv- 


en to a sheriff to save him harmless 
from ail damage, liability, costs, etc., 
that might arise by reason of a levy 
and sale under execution, is broad 
enough to cover a levy and sale made 
by him before the bond was given; 
the court saying: ‘The defendant is 
charged with the knowledge of the 
prior levy and sale by the giving of 
the bond.” Reilly v. Coleman, 62 
HowPr (N. Y.) 289, 290. 


38. Leonard v. Buttling, 19 Misc. 
219, 44 NYS 273 [aff 13 App. Div. 179, 
43 NYS 387]. 


{a] Thus, under a statute provid- 
ing ‘that a Sheriff who has seized 
goods under a writ may require plain- 
tiff to indemnify him for holding 
them when claim thereto is made by 
another person than defendant, the 
sureties on a bond demanded by and 
furnished to a sheriff under such stat- 
ute are not liable for the prior wrong- 
ful taking of the goods, since the bond 
relates only to a wrongful detention. 
Leonard v. Buttling, 19 Misc. 219, 44 
NYS 2738 [aff 13 App. Div. 179, 43 NYS 
387]. 


89. White v. French, 15 Gray 
(Mass.) 339; Lesher v. Getman, 30 
Minn, 321, 15 NW 309; Omaha Carpet 
CONV Clapp, 2 Nebr. ‘(Unoff.) 406, 89 


NW 246; Stevens v. Wolf, 77 Tex. 315, 
14 SW 29. 
[a] Rule applied.—Where several 


writs have been levied on property, 
and several indemnity bonds executed 
to the sheriff, and the damages re- 
covered for the taking exceed the ag- 
gregate amount of the penalties in all 
the bonds, the obligors in each bond 


Thus (1) a bond indemnify- |. 
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on such amount,*® which runs, however, only from 
the time of the breach;*! but in the case of a wrong- 


ful levy under such citedmatances as to make them 


the bond.*3 


joint trespassers with the officer*? they are liable 
for the full amount of the damage or injury sus- 
tained, and not merely for the amount specified in 
Subject to the rule just. stated, such 
indemnitors are liable to the officer for the amount 
of a judgment rendered against him in any action 


based upon the act to which the indemnity relates,** 


should be charged to the extent of the 
penalty thereof. Lesher v. Getman, 
30 Minn. 321, 15 NW 309. 


Liability of indemnitors as depend- 
ent upon terms of bond in general see 
supra § 582. 


40. White v. French, 15 Gray 
(Mass.) 339; Omaha Carpet Co. v. 
Clapp, 2 Nebr. (Unoff.) 406, 89 NW 
246. 

41. Omaha Carpet Co. v. Clapp, su- 
pra. . 

42. liability of indemnitor as tres- 


passer for wrongful levy see supra § 
577. 


43. Dyett v. Hyman, 129 N. Y. 351, 
29 NE 261, 26 AmSR 533; Cassani v. 
Dunn, 44 App. Div. 248, 60 NYS 756. 


44. Cal.—Moore v. McSleeper, 102 
Cal. 277, 36 P 593; Graves v. Moore, 
58 Cal. 435. 


Colo.—McKnight vy. Ballif, 45 Colo. 
138, 100 P 433. 


Me.—Nutt v. Merrill, 40 Me. 237. 


Mass.—Lindsey v. Parker, 142 
Mass. 582, 8 NE 745. 

Mont.—Tuttle v. Hardenberg, 15 
Mont. 219, 38 P 1070. 

Nebr.—Benson v. Caulfield, 64 


Nebr. 101, 89 NW 664. 


N. Y.—Dunn vy. National Surety Co., 
80 App. Div. 605, 80 NYS 744 [aff 178 
N. Y. 552 mem, 70 NE 1098 mem]. 


Pa.—Huzzard v. Nagle, 40 Pa. 178. 


[a] Judgment entered by agree- 
ment.—The fact that the judgment 
against an officer was entered by 
agreement does not prevent a recov- 
ery by him where there is no evidence 
that the judgment was collusive or 
fraudulent, or that the action could 
have been successfully defended. 
Lindsey v. Parker, 142 Mass. 582, 8 
NE 745. 


[b] Effect of admission of value 
of property.—Where a sheriff, after 
unsuccessfully attempting to compel 
his indemnitors to defend, has, in 
good faith, admitted that the property 
seized or sold was of a certain value, 
whereupon a verdict against him for 
that amount has been directed by the 
court, he can recover such amount 
from the indemnitors. Dunn y. Na- 
tional Surety Co., 80 App. Div. 605, 
80 NYS 744 [aff 178 N. Y. 552 mem, 70 
NE 1098 mem]. 


[ec] Action by third person claim- 
ing property.—An indemnity bond, 
conditioned to save a sheriff from all 
harm, damages, costs, actions, judg- 
ments, and executions that might at 
any time arise or be brought against 
the sheriff because of a levy on money 
in his hands, which he was directed 
to apply on an execution mentioned 
therein, cannot be confined to dam- 


together with reasonable counsel fees, costs, and 
expenses incurred by him in the defense of such ac- 
tion,t® or for the amount of a compromise made 
by him in good faith after unsuccessfully endeavor- 


ages resulting from the acts of the 
execution defendant, but covers a 
judgment recovered against the sher- 
iff by a third person claiming the 
money. McKnight v. Ballif, 45 Colo. 
138, 100 P 4333 


Cross references: 
Actions: 
Against officer see infra §§ 607-695. 


By officer against indemnitors see 
infra §§ 590-606. 


Conclusiveness on indemnitors of 
judgment against officer see infra § 
586. 


45. Cal.—Graves v. Moore, 58 Cal. 
435; Stark .v. Raney, 18 Cal. 622; 
Newell v. McDonald, 60 Cal. A. 202, 
2120 P3895 


eg a as ce v. Mallory, 22 Conn. 
6. 


Iowa.—Cousins v. Paxton, ete., Co., 
122 Iowa 465, 98 NW 277. 


Kan.—Ireland v. Linn County Bank, 
103 “Kan. 618, 176 BP 103, 105,02 AsbR 
184 [cit Cyc]. 


La.—Stewart v. Lapsley, 7 La. Ann. 
641. Compare Caldwell’s Succ., 8 La. 
Ann. 42 (recognizing the rule, and 
holding further that when a sheriff 
to whom no indemnity has been fur- 
nished is sued, and the attaching 
creditors appear and justify the 
seizure, adopting his acts, he is en- 
titled to recover from them his costs 
and attorney’s fees). 


Me.—Nutt v. Merrill, 40 Me. 237. 


Mass.—Lindsey v. Parker, 142 
Mass. 582, 8 NE 745. 


N. Y.—Dunn v. National Surety Co., 
80 App. Div. 605, 80 NYS 744 [aff 178 
N. Y. 552 mem, 70 NE 1098 mem]; 
Bancroft v. Winspear, 44 Barb. 209; 
Grant v. Tefft, 16 Daly 49, 8 NYS 465. 
See De Sisto v. Loewy, 24 Misc. 725, 
53 NYS 807 (so holding on the ground 
that a receipt for a sum of money de- 
posited with a marshal, in lieu of a 
bond of indemnity, and ‘‘as security 
for damages” which he might sustain 
by reason of levying a certain execu- 
tion, imported an agreement on the 
part of such officer to defend any ac- 
tion which might be brought against 
him by reason of such act; but hold- 
ing further that the officer. was not 
entitled to reimbursement for coun- 
sel fees incurred by him in defending 
actions brought against him for the 
recovery of th: fund so deposited, 
after the expir tion of the time with- 
in which it should have been re- 
turned). 


Oh.—Finckh v. Evers, 25 Oh. St. 82. 


Tex.—Schmick v. Noel, 72 Tex. 1, 8 
SW 838. But see Coppard v. Gardner, 
(Civ. A.) 199 SW 650 (holding that, 
in the absence of statute, attorney’s 
fees cannot be recovered unless the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing to compel the indemnitors to defend the ac- 
tion;*® and their liability is not affected by any 
considerations as to whether or not the officer is 
solvent or actually able to pay the judgment against 
him.*7 Such liability does not extend, however, to 
the officer’s costs or disbursements in the action 
in which the process was issued,*® and does not cov- 
er expenses incurred in the employment of a watch- 
man or guard?® or for insurance on the property 
levied upon;®® nor does it extend to attorney’s 
fees or costs in a suit on the indemnity bond,*! ex- 
cept where the bond otherwise provides.°? Indem- 
nitors of an officer against whom judgment is ren- 
dered in an action for conversion eannot require 
him to pay such judgment and, for the purpose of 
fixing the amount for which they are liable, to de- 
duct the value of the property converted, their obh- 
gation being to protect him from such judgment by 
paying it, and to take the property.°? Where prop- 
erty is wrongfully sold for an amount greater than 
that needed to satisfy the writ the officer’s indem- 
nitors are lable not merely for the amount of the 
execution but for the entire damage sustained in 
consequence of the seizure and sale.°* The indem- 
nitors of an officer levying upon money are lable 
for interest thereon required to be paid by him to 
the rightful owner thereof;°> but a bond given 
to indemnify a sheriff attaching money will not sup- 
port a recovery by the attachment defendant, to 
whom the officer has assigned the bond, for the loss 


, 
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of interest on the money attached.*® An attach- 
ment plaintiff who, at his own request, is appointed 
custodian of attached property cannot reduce his 
liability on a bond of indemnity given by him to 
the officer by the amount of a loss due to damage 
sustained by the goods while in his custody and 
through his negligence;°* but the lability of the 
surety on the bond may be reduced on this account. 


Exemplary damages. An officer who is not liable 
for exemplary damages for wrongful or improper 
acts in connection with the execution of process is 
entitled to no more than compensatory damages 
from his indemnitors;°® and where an officer is 
subjected to exemplary damages for acts outside 
the line of his duty as such officer his indemnitors 
are not liable therefor on their bond unless they 
were parties to such acts.°° 


In action by injured party against indemnitors 
they are liable only for such damages as plaintiff 
could recover from the officer if there were no 
bond.&1 


[§ 585] 4. When Liability Accrues.°? Where the 
covenant or undertaking, in a bond of indemnity to 
a sheriff or constable, is in general terms to pro- 
tect the officer from lability or judgments, a cause 
of action against the indemnitors accrues when judg- 
ment is rendered against him, even though it has not 
been paid;°* and where a hability of the officer be- 


bond so provides). Compare Kellogg 
v. Muller, 68 Tex. 182, 4 SW. 361 
(holding that a sheriff held liable 
with the attaching creditor in a suit 
for a wrongful attachment, if en- 
titled to a judgment in that suit 
against his codefendant on the in- 
demnity bond, is not entitled to have 
an attorney’s fee included in such 
judgment in the first instance); Mar- 
tin-Brown Co. v. Auld, (Tex. Civ. A.) 
34 SW 1050 (holding otherwise where 
the judgment creditor had employed 
counsel and taken steps to defend the 
action). 


Wash.—Brotton  v. 
Wash. 581, 40 P 140. 


Ont.—Corbett v. Wilson, 8 U. C. Q. 
22. 


Lunkley, 11 


B. 


[a] Cost of postponement of trial. 
—aA sheriff is entitled to recover from 
the obligor in the indemnity bond the 
costs incurred in respect of putting 
off the trial of the cause against him- 
self, on account of the absence of a 
material witness. Corbett v. Wilson, 
Sui O.. @reByea2, 


[b] Cost of defense made contrary 
to indemnitors’ wishes.—Where de- 
fendants, with other judgment credi- 
tors, executed indemnifying bonds to 
protect plaintiff, as sheriff, against 
counsel fees, actions, and judgments 
by reason of his sale of property 
levied on under their execution, and 
plaintiff sold the property, anid paid 
defendants the amount of their exe- 
eution, and ‘suit was’ thereupon 
prought against him by the assignee 
for benefit of creditors of the judg- 
ment debtor, for conversion, in an ac- 
tion by the sheriff on the bond, de- 
fendants could not escape liability for 
their proportionate share of the ex- 
pense incurred by plaintiff in defend- 
ing such action, by showing that they 
orally notified him that they did not 
wish it defended. Grant v. Tefft, 16 
Daly 49, 8 NYS 465. 


[c] Cost of successful defense.— 
An officer who successfully defends 


an action against him based upon the 
act to which a bond of indemnity re- 
lates is entitled to recover from his 
indemnitors the costs and expenses 
of making such defense. Brotton v. 
Lunkley, 11 Wash. 581, 40 P 140. 


46. Dunn v. National Surety Co., 
80 App. Div. 605, 80 NYS 744 [aff 178 
N. Y. 552 mem, 70 NE 1098 mem]. 


a7.— Whitey. Kratt, 13 Cal, 521, 


457 Cutler ve fully. 5¢ tnd. Aes OF 
82 SW 714. But see Ireland v. Linn 
County Bank, 103) Kan! 618, “lie Pe 
103, 2 ALR 184 (holding a sheriff en- 
titled to recover his fee for giving 
notice, mileage fees, and costs of 
feeding an animal levied upon). 


49. Brabb’s App., 42 LegInt (Pa.) 
28; Smith v. Scott, (Tex. Civ. A.) 261 
SW 1089. 


50. Brabb’s App., 42 LegInt (Pa.) 
28. 

51. Maxwell-Clark Drug Co. v. 
Singley, (Tex. Civ.. A.) 152 SW 827; 


Moore v. Moore, (Tex. Civ. A.) 52 SW 
565. 


52. Tunstead v. Nixdorf, 
647, 22 P) 472. 


53. Briggs v. McDonald, 166 Mass. 
37, 48 NE 1003. Compare Audley v. 
Townsend, 49 Misc. 23, 96 NYS 439 
(where a sheriff sued to recover from 
his indemnitors the amount of the 
judgment against him and his fees 
and expenses in the action, less the 
amount realized by a sale of the prop- 
erty). 

54 Secrets v. Markwell, 11 Bush 
(Ky.) 316; Lobdell y. Union Bank, 8 
La. Ann. 117 


80 Cal. 


55. Jones v. Mallory, 22 Conn. 386. 

56. Clement v. Courtright, 9 Pa. 
Super. 45. 

57. Briggs v. McDonald, 166 Mass. 


37, 48 NE 1003. 
58. Briggs v. McDonald, supra. 


59. Constantine v. Rowland, 
Iowa 142, 124 NW 189. 


_ Exemplary damages against officer 
in general see infra § 693. 


60. Constantine v. Rowland, 147 
Iowa 142, 124 NW 189. 


Liability of indemnitors for wrong- 
ful acts of officer not directed or au- 
thorized by them see supra § 582. 


147 


61. Moore v. Lowrey, 74 Miss. 413, 
21 S 237; Moore v. Allen, 25 Miss, 363. 


[a] Rule applied.—A _ successful 
claimant of property seized on an at- 
tachment against another cannot re- 
cover attorney’s fees and expenses in- 
curred by him in defending his claim, 
in an action on a bond given to the 
sheriff, to indemnify him in levying 
the attachment, in the absence of 
proof that the attachment was a mali- 
eious or willful wrong. Moore v. 
Lowrey, 74 Miss. 413, 21 S 237. 


Actions by third persons 
officer or indemnitors see 
607-695. 


62. Under indemnity bonds in gen- 
eral see Indemnity §§ 32-38. 


63. Cal—Moore v. McSleeper, 102 


against 
infra §§ 


Cal. 277, 36 P 593; Tunstead v. Nix- 
dorf, 80 Cal. 647, 22 P 472; McBeth 
v. Mcintyre, 57 Cal. 49; ° White v. 


Fratt, 13 Cal. 521; Thomas v. Layer, 
43 Cally Anel99; 190-29 495 


Mass.—Briggs v McDonald, 166 
Mass. 37, 48 NE 1003; Cook v. Merri- 
field, 139 Mass. 139, 29 NE 540. 


N. Y.—Wheeler v. Sweet, 137 N. Y. 
435, 33 NE 483 [rev on other grounds 
16 NYS 836]; Conner v. Reeves, 103 
N.Y. 527, 9 NE 439; Dunn’ v. INa- 
tional Surety Co., 80 App. Div. 605, 80 
NYS 744 [aff.178 N. Y. 552 mem, *70 
NE 1098 mem]; Alston v. Conger, 66 
Barb. 272; Flack v. Thaxter, 17 NYS 
359 [aff 14 NYS 366]. 


Okl.—Armour Packing Co. vy. Or- 
rick, 4 Okl. 661, 46 P 573. 


' 
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comes fixed otherwise than by judgment the officer 
may resort to his indemnity before paying out his 
own money to discharge such hability.%4 
however, the undertaking is to save the officer harm- 


less from damage or expense, his 


does not acerue until he has been compelled to pay 
out something because of the acts as to which he has 


been indemnified.®° 


Implied indemnity. An officer relying upon an 
implied indemnity only has no cause of action until 
he has suffered actual damage by being compelled 


to pay over something.*® 


[§ 586] 5. Conclusiveness 
Judgment against Officer.°* 


Pa.—Huzzard v. Nagle, 40 Pa. 178. 


Tex.—Heidenheimer v. Johnston, 1 
Tex. A. Civ. Cas. § 645. : 


Ont-—Ruttan v. Conger, 9 WU. C. Cc: 
PVG; 


See Teague v. Collins, 134 N. C. 
62, 45 SE 1035 (applying the rule 
where the bond of indemnity was con- 
ditioned for the payment of such sums 
as a third person ‘‘may recover” from 
the sheriff). Compare Nutt v. Mer- 
rill, 40 Me. 237 (holding that in an ac- 
tion by a deputy sheriff against a par- 
ty who directed him to attach certain 
property, for which act the sheriff 
was sued and held responsible, the 
deputy may recover the damages as- 
sessed against the sheriff and the 
counsel fees incurred, although he has 
not yet paid them to the principal, the 
eee being ultimately liable there- 
or). 


[a] No right before recovery of 
judgment.—An officer to whom a bond 
has been given has no right of action 
against the indemnitors, on account 
of a suit brought against him based 
en the act to which the indemnity re- 
lates, without showing that a judg- 
ment has been rendered against him 
therein. Ruttan v. Conger, 9 U.C. C. 
Px COnty 6. 


64. Bancroft v. Winspear, 44 Barb. 
GN: Yi.) 2:09: 


[a] Costs of successfully defend- 
ing action.—An officer who has re- 
ceived a bond to indemnify him 
against “all damages, costs, charges, 
trouble and expense” that he might be 
“put to, sustain or suffer’ by reason 
of a levy and sale of property on ex- 
ecution, may maintain an action there- 
on for the costs and expenses of a suit 
against him which he has successfully 
defended, although he has not paid the 


same. Bancroft v. Winspear, 44 Barb. 
(N. Y.) 209. 
65. Cal.—Tunstead v. Nixdorf, 80 


Cal. 647, 22 P 472; Oaks v. Scheiffer- 
ly, 74 Cal. 478, 16 P 252 [dist McBeth 
Ve Melntyre, 57 Cal. 49); Lott vy. 
Mitchell, 32 Cal. 23. 


Iowa.—Cousins v. Paxton, etc., Co., 
122 Iowa 465, 98 NW 277. 


Kan.—Gardner v. Cooper, 9 Kan. A. 
587, 58 P 230, 60 P 540. 

N. H.—Conner v. Bean, 43 N. H. 202. 

N. Y.—Scott v. Tyler, 14 Barb. 202. 


Or.—Howard vy. Conde, 22 Or. 581, 
30 P 454. 

[a] Payment by note.—(1) A pay- 
ment by note of the officer, if accept- 


on Indemnitors 
Where a sheriff or con- 
stable has given his indemnitors notice of the insti- 
tution or pendency of an action against him based 
on the matters to which the indemnity relates, so 
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Where, 


cause of action 
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as to afford them an opportunity to come in and de- 
fend or aid in the defense, a judgment against the 
officer is conclusive, as between him and the indem- 
nitors, on the question of his liability ;°* and there 
is authority for the view that where the indemnity 
is against judgments, a judgment against the officer 
is conclusive against the indemnitors even though 
they had no notice of the action against the officer,°° 
unless such judgment was obtained through fraud 
or collusion,’® or the officer refused to permit the 
indemnitors to make or aid in the defense.*+ 
dinarily, however, it is held that in the absence of 


Or- 


notice to the indemnitors a judgment against the 


of 


officer is not conclusive upon them,‘? although it is 
prima facie evidence of the officer’s hability.7* 
demnitors may show that a judgment against an of- 
ficer is founded upon the levy of other or prior 
writs than that to which their bond relates.”4 


In- 


ed as actual payment and satisfaction; tion and that their attorney had put 


of the judgment against him, is suf- 
ficient to entitle him to recover 
against his indemnitors. Gardner v. 
Cooper, 9 Kan. A. 587, 58 P 230, 60 P 
540. (2) Note as payment in general 
see Payment §§ 40-49. 


66. Williams v. Mercer, 139 Mass. 
141, 29 NE 540. 


68. U. S.—Lovejoy v. Murray, 3 
Wall. 1, 18 L. ed. 129. 


Cal.— Moore v. McSleeper, 102 Cal. 
277, 36 P 593; Showers v. Wadsworth, 
$1.Cali270, 22 P6633 Diutil vo Pacheco, 
21 Cal. 438, 82 AmD 749. 


Colo.—Whinnery v. Wiley, 38 Colo. 
203, 88 P 171; Woodworth v. Gorsline, 
30 Colo. 186, 69 P 705, 58 LRA 417. 


Ill.—Meyer v. Purcell, 214.Ill. 62, 
73 NE 392 [aff 114 Ill. A. 472]. 


Ky.—Jones v. Henry, 3 Litt. 427. 


Mass.—Boynton v. Morrill, 111 
Mass. 4; Train v. Gold, 5 Pick. 380. 


Mont.—Gehlert v. Quinn, 38 Mont. 
1, 98 P 369; Tuttle v. Hardenberg, 15 
Mont. 219, 38 P 1070. 


N. H.—Burriil v. West, 2 N. H. 190. 
N. Y.—Carter v. Bowe, 41 Hun 516. 


N. C.—Martin v. Buffaloe, 128 N. C. 
305, 38 SH 902, 83 AmSR 679. 


Use ae v. Rhoades, 20 Oh. St. 
94, 


67. Conclusiveness and effect of 
prior adjudication against indemnitee 
generally see Indemnity §§ 60-64. 


S. C.—Gist v. Davis, 11 S. C. Eq. 335, 
29 AmD 89. 
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Wash.—WNational Surety Co. v. A. C. 
Fry Co., 86 Wash. 118, 149 P 6387. 


[a] Necessity of written notice.— 
The notice to the indemnitors need not 
be in writing, in order to render the 
judgment conclusive of the officer’s li- 
ability. Martin v. Buffaloe, 128 N. C. 
305, 38 SE 902, 883 AmSR 679. 


{b] Participation in defense as im- 
plying or waiving notice.—(1) Notice 
to an indemnitor will be implied where 
he has knowledge of the pendency of 
the suit and participates in the de- 
fense thereof. Meyer v. Purcell, 214 
Ill. 62, 73 NE 392 [aff 114 Ill. A. 472]. 
(2) Where a sheriff turned the sum- 
mons and complaint, in an action 
against him, over ‘to the attorney of 
the indemnitors, who answered and 
defended, and he also wrote to the in- 
demnitors informing them of the ac- 


in an answer, to which they made no 
dissent, their acquiescence was a 
waiver of formal notice. Audley v. 
Townsend, 49 Misc. 23, 96 NYS 439 
[rev on other grounds 126 App. Div. 
431, 110 NYS 575]. 


69. Pasewalk v. Bollman, 29 Nebr. 
519, 45 NW 780, 26 AmSR 399; Omaha 
Carpet Co. v. Clapp, 2 Nebr. (Unoff.) 
406, 89 NW 246; Wheeler v. Sweet, 
137 _ N.—¥2. 435, 33 NE 483;—~ Conner’ vy. 
Reeves, 103-N. Y. 527, 9 NE 439; Flack 
v. Thaxter, 17 NYS 359 [aff 14 NYS 


366]; Craven v. Buchanan, (Tex. Civ. 
A.) 248 SW 89. 

70. Mihalovitch v. Barlass, 36 
Nebr. 491, 54 NW 826; Pasewalk v. 


Bollman, 29 Nebr. 519, 45 NW 780, 26 


AmSR 399; Omaha Carpet Co. v. 
Clapp, 2 Nebr. (Unoff.) 406, 89 NW 
246; Wheeler v. Sweet, 137 N. Y. 


435, 33 NE 4838; Conner v. Reeves, 103 
N. Y. 527, 9 NE 439; Flack v. Thaxter, 
17 NYS 359 [aff 14 NYS 366]. 


[a] Confession of judgment as 
fraud or collusion.—The fact that 
judgment was confessed by the offi- 
cer, in the action against him, does 
not of itself show fraud or collusion. 
Mihalovitch v. Barlass, 36 Nebr. 491, 
54 NW 826. 


71. Wheeler v. Sweet, 137 N. Y. 435, 
443, 33 NE 483. : 


“We think good faith and fair deal- 
ing require that a sheriff, if request- 
ed, should give the indemnitors a right 
to present any defense in the action 
against the sheriff, and that if this is 
refused or prevented by his act, he 
cannot say that the indemnitors have 
not been injured or that the judgment 
determines their liability.” Wheeler 
v. Sweet, supra. 


72. Stewart v. Thomas, 45 Mo. 42; 
Audley v. Townsend, 49 Misc. 23, 96 
NYS 439 [rev on other grounds 126 
App. Div. 431, 110 NYS 575]; Huzzard 
v. Nagle, 40 Pa. 178. See Craven v. 
Buchanan, (Tex. Civ. A.) 248 SW 89 
(dictum). 


73. Whinnery v. Wiley, 38 Colo. 
208, 88 P 171; Stewart v. Thomas, 45 
Mo. 42. See Huzzard v. Nagle, 40 Pa. 
178 (holding that the record of a suit 
against the sheriff for an illegal levy 
is admissible, but not conclusive, evi- 
dence in his favor in an action by 
him against the surety in a bond of 
indemnity, even though the surety 
was not a party and had no notice 
of the suit). 


74 Smith v. Johnson, 95 Ala. 482, 
La S202 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 587] 6. Estoppel to Deny Ownership of Prop- 
erty. Where indemnitors of a sheriff or constable 
are plaintiffs in the writ and have directed a levy 
upon and sale of property thereunder, they are es- 
topped, in an action on the bond of indemnity, to 
deny that the debtor was the owner of the prop- 
erty.”> 


[§ 588] 7. Liability as Affected by Disposition of 
Proceeds of Property. Where an execution plain- 
tiff has indemnified a sheriff or constable for a sale 
of property levied on, which is accordingly sold, 
it is not essential to the officer’s right to resort to 
his indemnity that he should have paid over the 
proceeds of the sale to such plaintiff or to the court 
whieh issued the writ.7° According to some author- 
ities, where property has been seized under writs 
issued by two or more different parties, each of 
whom has given indemnity to the officer, the habil- 
ity of each indemnitor is limited to the extent of 
his participation in the distribution of the proceeds 
of the property;** and, similarly, where one of two 
or more seizing ereditors gives indemnity and part 
of the property is applied to the satisfaction of 
writs levied before that to which the indemnity re- 
lates, the indemnitors are liable only to the extent 
of what remains after such payments,’® or, if all 
the property goes to satisfy writs entitled to prior- 
ity, the indemnitors whose indemnity relates to the 
writ on which nothing was paid are not lable to 
the officer for the damage which he has sustained 
by reason of the seizure.*® By other authorities, 


75. Sharp v. Wood, 51 SW 15, 21 
KyL 189. 


eeae Thompson v. Coleman, 4 N. J. 


L was made, 


77. WDyett.v..Hyman, 13 
fates t29\ N.Y. 


NYS 895 
351, 29 NE 261, 26 Am 
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(1) An officer whe fails to complete 
an attachment of property by return- 
ing the writ on which the attachment 
cannot, 
against him in an action by the owner 
of the attached property, maintain an 
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however, it has been held that the fact that a por- 
tion of the proceeds of an execution sale accrued 
to the benefit of creditors other than the one who 
indemnified the officer does not affect the liabilty 
on the indemnity bond;*° and that the indemnitors 
may be held lable, although all the property seized 
was applied on writs prior to that to which the in- 
demnity relates.*1 Similarly, where two or more 
creditors suing together have given a joint indem- 
nity bond, it has been held that the full amount of 
damages resulting to the officer may be adjudged 
against both or all, and not merely prorated between 
or among them in proportion to the amount received 
by each out of the proceeds of the property.6? A 
fortiori, the lability of an indemnifying ereditor 
whose claim has been satisfied in full is not avoided 
or reduced by the fact that the surplus proceeds of 
the property have been applied to the claims of oth- 
er creditors who had given no indemnity.*? 


[§ 589] 8. Release or Discharge of Liability.’¢ 
An indemnitor of a sheriff or constable is released 
and discharged from lability on his bond of in- 
demnity by a failure on the part of the officer to 
use due diligence to protect himself from liability,®® 
or by any act or omission by such officer which in- 
creases the indemmnitor’s risk or liability or other- 
wise injures his rights or remedies;8® but not by 
any act or omission which involves no violation of 
the officer’s duties or does not increase the risk or 
liability of the indemnitor.§’7 


Irregularities in process. Indemnitors cannot es- 


debtor will not prevent a recovery 
thereon for a levy made upon prop- 
erty of a third person at the request, 
and by the direction of the principal 
in the bond. Benson vy. Caulfield, 64 
Nebr. 101, 89 NW 664. 


after judgment 


SR 533]. 


78. Lee v. Maxwell, 98 Mich. 496, 
57 NW 581; Posthoff v. Schrieber, 47 
Hun (N. Y.) 593. 


79. Davidson v. Dallas, 8 Cal. 227; 
Fury v. White, 2 Ida. (Hasb.) 662, 23 
P 535. See Smith v. Johnson, 95 Ala. 
482, 11 S 20 (indemnitors are liable, 
if at all, for nominal damages only). 
But see Davidson v. Dallas, 15 Cal. 
75 (expressing dissatisfaction with 
the holding of Davidson vy. Dallas, 8 
Cal. 227, but not deciding the point). 


80. Brotton v. Lunkley, 11 Wash. 
581, 40 P 140. 


81. Watmough v. Francis, 7 Pa. 
206 [rev 4 PaLJ 302]. See Davidson 
v. Dallas, 15 Cal. 75 (where the ques- 
tion was discussed but not decided). 


82. Maxwell-Clark Drug Co. v. 
Singley, (Tex. Civ. A.) 152 SW 827. 


83. Chamberlain v. Beller, 18 N. Y. 
115; Berry v. Hemingway, 56 Barb. 
(N. Y.) 70; Corbett v. Wilson, 8 U. C. 
Q. B. (Ont.) 22. 


84. Discharge of liability of indem- 
nitors in general see Indemnity § 42. 


85. See cases infra this note. 


[a] Want of diligence or fidelity in 
execution of process.—(1) An officer 
who has failed to execute the process 
to which his indemnity relates with 
fidelity and reasonable diligence can- 
not claim the benefit of the indemnity. 
O’Donohue y. Simmons, 58 Hun 467, 
12 NYS 843. (2) Liability of officer 
for defaults with respect to execution 
of process see supra §§ 206-248. 


[b] Failure to return process.— 


action against the obligor in the bond 
given to him by the attaching credi- 
tor to indemnify him against liability 
by reason of the attachment. Wiggin 
v. Atkins, 136 Mass. 292. (2) Liabil- 
ity of officer for failure to make re- 
turn of process see supra §§ 470-490. 


86. See case infra this note. 


[a] Failure to permit indemnitors 
to defend action against officer.— 
Where an indemnity bond provided 
that, in case any suit should be 
brought against the officer, the indem- 
nitors should be notified and permit- 
ted to defend it, and on suit being 
brought against the officer he notified 
the indemnitors, but selected his own 
attorney, instead of complying with 
their request to send the papers to 
an attorney named by them and allow 
him to defend, the officer could not re- 
cover on the bond, although judgment 
was rendered against him. Preston 
v. Yates, 17 Hun (N. Y.) 92, 24 Hun 
534. 


87. See cases infra this note. 


[a] Levy on greater number of 
items than bond specifies—Where a 
large mass of goods has been levied 
on and claimed by a third person, the 
fact that the number of pieces levied 
upon is actually somewhat greater 
than the number recited in the sher- 
iff’'s indemnity bond will not release 
the sureties thereon, when there is no 
question that the mass of the goods 
is identical. State v. Benedict, 51 Mo. 
A. 642. 


{b] Levy on property of third per- 
son at indemnitor’s direction.—The 
fact that an indemnity bond recites 
that the officer has been directed to 
levy upon property of the judgment 


_(c] Taking and retaining posses- 
sion of premises where goods were.— 
The indemnitors of a sheriff cannot 
avoid liability on the ground that the 
sheriff took complete possession of 
the premises where the goods were 
and retained them longer than was 
necessary to remove the goods. Bben- 
Saas v. Dahlman, 19 Misc. 9, 42 NYS 


[d] Subsequent levies on same 
property.—A bond of indemnity is 
not released by the act of the officer 
in levying upon the same property un- 
der other writs without the knowledge 
or consent of the indemnitors. Tilley 
Vv. Cottrell, 20 Ra 3309, 43 Ay Sége 


[e] Destruction of goods by fire 
while in custody of officer (1) does not 
release his indemnitors if he is free 
from negligence. Vickery v. Craw- 
ford (Rex Civ. 2A.) i 5ia SVs coum Ce) 
The failure of a Sheriff to insure prop- 
erty seized by him under process, and 
held pending the settlement of a dis- 
puted claim thereto, will not dis- 
charge his indemnitors, where he has 
been required to pay the value of such 
property by reason of its destruction 
by fire. Flack v. Thaxter, 14 NYS 
366 [aff 17 NYS 359]. (8) Liability 
of officer for loss of or injury to prop- 
Seen in his custody see supra §§ 317. 


[f] Sale of property under instruc- 
tions.— Where an execution plaintiff 
has directed a sheriff to sell property 
levied on and given an indemnity 
bond, the indemnitors cannot escape 
liability by claiming that the sheriff 
should have merely returned the exe- 
cution with the levy indorsed thereon 
and not sold the property. Davidson 
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cape hability to the officer by showing that there 
were irregularities in the process to which the in- 
demnity related.§§ 


Judgment against indemnitor as trespasser. The 
rendition of judgment against an indemnitor as a 
trespasser with the officer in making a wrongful 
levy®® does not reduce or discharge his lability to 
the officer on the indemnity bond.°° 


Covenant not to sue. An officer cannot, by a cove- 
nant not to sue the sureties on an indemnity bond, 
exempt them from liability to the owner of property 
wrongfully seized.°+ 


Discharge in bankruptcy. ‘The contingent labuil- 
ity of the principal in an indemnity bond is not af- 
fected by his discharge in bankruptey before the 
actual lability has acerued.®” 


Cancellation of bond. The fact that a suit in 
which an attachment was issued has been discon- 
tinued will not justify the cancellation of an indem- 
nity bond given by the attaching creditor, where the 
property attached is claimed by a third person and 
the rights of the latter against the officer have not 
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been determined ;°? and even though an officer has 
taken nothing under the writ of attachment in re- 
spect to which a bond of indemnity was given, and 
has sold all defendants’ property under a judgment 
in another action, the court will not cancel the bond 
until the time limited by statute for bringing action 
against the sheriff has expired.®* 


Cesser of officer’s liability. When the liability of 
an officer ceases the liability of his indemnitors 
ceases also.®® 


[§ 590] P. Summary Remedies of Officers against 
Indemnitors. In some jurisdictions, under statutes 
so providing,®* a sheriff or constable is entitled to 
recover judgment on motion against his indemnitors, 
in case a judgment is rendered against him on ac- 
count of the act or acts to which the indemnity re- 
lates,®” provided he has given the indemnitors no- 
tice of the action against him®® and of the motion 
for judgment over against them.®® Such a stat- 
ute is not to be rigidly construed against the officer 
and in favor of the obligors,! but it cannot apply to 
cases not falling within its terms.? On a motion for 
judgment over on the bond, the officer makes a pri- 


v. Hayden, 38 SW 897, 18 KyL 931. 


[g] Sale cf exempt property to 
deputy.—(1) An indemnity against li- 
ability for a levy on exempt property 
is not released by the officer’s sale of 
it to his deputy in violation of law. 
Railey v. Hopkins, 50 Tex. Civ. A. 600, 
110 SW 779. (2) Liability of officer 
for sale of exempt property see supra 
§ 372. (3) Purchase of property by 
officer see Supra § 384. 


[h] ayment of proceeds of prop- 
erty of third person to execution cred- 
itor.—The sureties on a bond given by 
an execution creditor to indemnify a 
sheriff for any damage sustained by 
him by reason of his gnforcing the ex- 
ecution against property claimed by a 
third person are not discharged from 
liability thereon by reason of the fact 
that the sheriff wrongfully paid the 
proceeds arising from the execution 
sale to the execution creditor instead 
of to the claimant of the property. 
Oakes v. Scheifferly, 74 Cal. 478, 16 P 
252. 


[i] Failure of strict compliance 
with statute.—A sheriff can maintain 
an action on an agreement of indem- 
nity; although in making sale of the 
goods attached he has not strictly 
complied with the requirements of the 
statute, unless it is expressly shown 
that such failure to comply was the 
ground of recovery of the judgment 
against him in the claimant’s action. 
Crossman v. Owen, 62 Me. 528. 


{j] Acts of officer in good faith 
after indemnifying creditor refuses 
instructions.—Where an _ officer re- 
quests the directions of the execution 
creditor as to how he shall proceed, 
and the creditor refuses to advise or 
direct him, such creditor and the sure- 
ties on the indemnity bond are bound 
by what the officer thereafter does so 
long as he acts in good faith. Ireland 
v. Linn County Bank, 103 Kan. 618, 
176 P 103, 2 ALR 184. 


{k] Acts of officer’s agent contra- 
ry to instructions.—Where, in pursu- 
ance of the direction of the attaching 
creditor, an officer notified his agent 
with whom he had stored the attached 
property to release it, and the agent 
refused to do so until storage charges 
should be paid, of which refusal the 
officer notified the creditor’s attorney, 
the fact that the act of such agent 


in so refusing was insubordinate and 
contrary to his instructions did not af- 
fect the liability of the officer’s in- 
demnitors, where it was within the 
authority of the officer to refuse to 
release the property until storage 
charges Should be paid, since the of- 
ficer by notifying the creditor’s attor- 
ney ratified and adopted the agent’s 
stand. Newell v. McDonald, 60 Cal. 
A, 202, 212 P 389. 


[1] Effect of vacation of writ.— 
(1) An execution creditor is not re- 


‘leased from liability on his indemnity 


bond by reason of the fact that the 
execution is vacated before the officer 
has performed all the acts to which 
the indemnity related (W. F. Main Co. 
v. Morrow, 8 Wyo. 323, 57 P 915), (2) 
or that upon such vacation the officer 
surrenders the goods levied on with- 
out the consent of the execution cred- 
itor (W. F. Main Co. v. Morrow, su- 
pra). 

[m] Appeal by officer and stay 
bond not effecting extension.—A sher- 
iff who appeals from a judgment ren- 
dered against him for the conversion 
of property wrongfully taken under 
execution, and gives a stay bond pend- 
ing appeal, does not thereby grant 
such an extension to an execution 
creditor who has given a bond to in- 
demnify him from all damages sus- 
tained by him by reason of his enfore- 
ing the execution as to discharge the 
sureties on the bond. Oakes v. 
Scheifferly, 74 Cal. 478, 16 P 252. 


88. Stanton v. McMullen, 7 Ill. A. 
326. 
89. Tiability of indemnitor as tres- 


passer for wrongful levy see supra § 
Eyer 


90. Findlay v. Hutzell, 29 Pa. 337. 

91. Martin v. Buffaloe, 128 N. C. 
805, 38 SH 902, 88 AmSR 679. 

92. Leader v. Mattingly, 140 Ala. 


444, 37S 270. 


Bankruptcy as discharging debt or 
liability coming into existence after 
commencement of proceedings in gen- 
eral see Bankruptcy § 714. 


93. Thebaud v. National Cordage 
Co., 57 Fed. 567. 


94 Allen v. Marckwald, 27 Misc. 
683, 58 NYS 706. 


Pioes Stackpole v. Hilton, 121 Mass. 
[a] Thus, where an officer levies 


upon goods under an attachment, his 
responsibility to the attaching credi- 
tors being to have such goods forth- 
coming to be taken on their execution 
within the time specified by statute 
for taking out execution, and such 
creditors fail to take out execution 
within such time, the liability of the 
officer to the creditors is at an end, 
and that of his indemnitors being only 
as broad as his own, their liability 
likewise terminates. Stackpole y. Hil- 
ton, 121 Mass. 449. 


96. See statutory provisions. 


97. Magee v. Toulmin, 5 Ala. 141; 
Atwood v. Craig, 3 Stew. & P. (Ala.) 
21; Moore v. McSleeper, 102 Cal. 277, 
36 P 593; Dennis v. Packard, 28 Cal. 
101; Whinnery v. Wiley, 38 Colo. 203, 
88 P 171; Baker v. Agey, 2 Humphr. 
(Tenn.) 13. 


98. Atwood v. Craig, 3 Stew. & P. 
(Ala.) 21; Dennis v. Packard, 28 Cal. 
noes eer v. Wiley, 38 Colo. 203, 


Notice to indemnitors as affecting 
conclusiveness on them of judgment 
against officer see supra § 568. 


99. Magee v. Toulmin, 5 Ala. 141; 
Atwood v. Craig, 3 Stew. & P. (Ala.) 
21. Compare Park v. Mighell, 3 Wash. 
737, 29 P 556 (holding that Hill Code 
§ 317, providing that the indemnity 
bond of defendant in attachment 
“shall be part of the record, and, if 
judgment go against defendant, the 
same shall be entered against him 
and sureties,’ authorized judgment 
against the sureties without notice to 
them). 


[a] Necessity that notice be set 
out in record.—It is not necessary 
that the record should set out the no- 
tice at length, but it is sufficient that 
it recites that it appeared to the sat- 
isfaction of the court that notice of 
the pendency of the action and of the 
motion had been given at the proper 
time. Atwood v. Craig, 3 Stew. & P. 
(Ala.) 21. 


1. Atwood v. Craig, supra. 
2. See cases infra this note. 
[a] Thus (1) a statute which in 


_ For later cases, developments and changes in the law see Annotations, same title and section number. 


slo Nias eas VES aes T y 
§§ 590-595] 


ma facie showing by the production of the bond and 
the judgment against him and proof of notice to the 
indemnitors to appear and defend the action;? and 
the burden is on the indemnitors to show that the 
judgment against the officer has been satisfied by 
themselves, or by a return of the property seized, 
or that the property to satisfy it still is, or ought 
to be, in the officer’s possession. A statute pro- 
viding for judgment over against the indemnitors 
does not require a joint judgment, if the indemni- 
tors’ bond be several, and for different amounts 
or forbid a judgment for less than that against 
the officer, if the indemnitors are bound for less, 
but in such ease judgment should be entered against 
the indemnitors for the amount of the bond, and 
for which each has bound himself, not to exceed 
the judgment against the officer, and costs.® 


[§ 591] Q. Actions by Officers against Indemni- 
tors°—1. Right of Action—a. In General. A sher- 
iff or constable who has suffered injury. or loss 
through an act as to which he has been indemnified 
has a right of action on the bond of indemnity for 
reimbursement.’ An officer’s failure to give his in- 
demnitors notice of an action against him does not 
preclude an action by him against the indemnitors 
upon the bond,® since such omission affects merely 
the conclusiveness as against the indemnitors of the 
judgment rendered in such action against him;® nor 
will his failure to notify his indemnitors of his pay- 
ment of a judgment against him, before commenc- 
ing an action against them, preclude a recovery 
therein.?° 


terms relates to bonds given on exe- 


cution cannot be construed to give a]/action on 
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mon law, the sheriff may maintain an 


it, for indemnity against 
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[§ 592] b. Actions by Deputies. Action may be 
maintained by a deputy sheriff or deputy constable 
in his own name upon a bond of indemnity given 
to him as such deputy.14 


[§ 593] c. Actions by Sureties of Officer.12 A 
surety on the official bond of a sheriff or constable 
who has been compelled to pay out money on account 
of an act of the officer, as to which he was indemni- 
fied, may maintain an action against the indemni- 
tors upon their bond of indemnity.** 


[§ 594] 2. Nature of Action. An action on a 
bond given to indemnify a sheriff or constable 
against the consequences of a levy under process 1s. 
ex contractu.** 


[§ 595| 3. Defenses.t° It is a good defense to 
an action by a sheriff or constable on an indemnity 
bond that the bond was obtained through fraud,1® 
or that the judgment against the officer, on which 
the action is based, was obtained by collusion,‘ 
or, where the action is founded upon a liability 
incurred by levying upon exempt property, that the 
officer refused to restore such property to the debt- 
or at the creditor’s direction;+® and in general the 
obligors on the bond may make any defense, in an 
action thereon, which could have been made by the 
officer in the suit wherein liability was imposed up- 
on him.1® Matters not affecting the liability of the 
officer or increasing the risks of the indemnitors 
are not, however, any defense to an action on the 
bond.?° 


19. Stewart v. Thomas, 45 Mo. 42; 
Maxwell-Clark Drug Co. v. Singley, 


summary remedy on a bond given un- 
der a statute authorizing an officer 
levying an attachment to_ require 
plaintiff therein to execute a bond for 
his indemnity. Mansony v. Toulmin, 
6 Ala. 474. (2) A statute providing 
a remedy for the sheriff by motion on 
an indemnity bond taken on levying 
an execution on property, the title of 
which is disputed, and a recovery sub- 
sequently had by*the rightful owner 
of such property, does not extend to 
cases where the recovery is had by 
defendant in execution against the 
sheriff, but only to cases where title 
to the property does not reside in de- 
fendant. Baker v. Agey, 2 Humphr. 
(Tenn.) 18. 


8. Moore v. McSleeper, 102 Cal. 277, 
S6UR 593° 


4. Moore v. McSleeper, supra. 
5. Moore v. McSleeper, supra. 
6. Actions by: 


Officers in general see infra §§ 1121- 
ible sil 


Third persons against indemnitors see 
infra §§ 607-695. 


7. Teague v. Collins, 134 N.C. 62, 
45 SE 1035; Dabney v. Catlett, 12 
Leigh (39 Va.) 383; Evans v. Graham, 
37 W. Va. 657, 17 SE 200. 


[a] Thus a sheriff making a sale 
of property levied on by him under an 
execution may enforce a bond given 
to induce him to make the sale, al- 
though at the time of the sale a third 
person has instituted a suit against 
him for the property, and the coroner 
has taken the same from the sheriff's 
possession under process issued in 
that suit. Teague v. Collins, 134 N. 
C. 62, 45 SE 1035. 


{[b] Although bond is defective as 
statutory bond, if it is good at com- 


damages recovered against him by the 
owner of the property seized and sold. 
tetas Ve Catlett, 12 Leigh (39 Va.) 


8. Whinnery v. Wiley, 38 Colo. 203, 
88 P 171; Wheeler v. Sweet, 187 N. Y. 
435, 33 NE} 483; Conner v. Reeves, 103 
N. Y. 527, 9 NE 439; Thomas v. John- 
stony 4U.2C. QO) By (Ont,) 10. 


9. Whinnery v. Wiley, 38 Colo. 203, 
8 Saal 


Conclusiveness on indemnitors of 
judgment against officer as affected by 
failure to give notice see supra § 586. 


10. Topliff v. Hayes, 20 Vt. 362. 


11. Heidenheimer v. Johnston, 1 
Tex. A. Civ. Cas. § 645. See Lindsey 
v. Parker, 142 Mass. 582, 8 NE 745 
(applying the rule). 


12. Indemnity as protection to 
sureties on officer’s official bond see 
supra § 575. 

Rights and remedies of sureties in 


general see Principal and Surety §§ 
3874-464. \ 


13. Philbrick v. Shaw, 63 N. H. 81; 
Peo. v. Schuyler, 4 N. Y. 173 [rev 5 
Barb. 166]. 


Liability of sureties on official bond 
in general see infra §§ 783-1111. 

14. Leader v. Mattingly, 140 Ala. 
444, 37 S 270. 


15. Release or discharge of indem- 
nitors see supra § 589. 


16. Raphael v. Goodman, 8 A. & E. 
565,°35 ECL 738, 112 Reprint 952. 
17. Armour Packing Co. v. Orrick, 


4 Okl. 661, 46 P 573. 


18. American Security Co. v. Amer- 
ican Bonding Co., 17 Oh. Cir. Ct. N. S. 
229. 


(Tex. Civ. A.) 152 SW 827. 
20. See cases infra this note. 


_[a] Discontinuance of replevin ac- 
tion by claimant.—The discontinuance 
of a replevin action by a claimant of 
property seized by the officer is no de- 
fense to an action on his bond of in- 
demnity where such claimant has aft- 
erward recovered judgment against 
the officer for the value of such prop- 
ee Bowe v. Brown, 26 NYWklyDig- 


[b] Postponement of time for arbi- 
tration of claim.—Where a suit was 
brought against a constable for levy- 
ing on property under an execution, 
and the case was submitted to arbi- 
tration; but, the day fixed for the 
meeting of the arbitrators happening 
on Sunday, the constable agreed to a 
postponement to another day, this 
postponement could not be set up as 
a defense in an action by the officer 
against his indemnitors. Barber v. 
Wolcott, 15 Pa. 57. 


[c] Payment of judgment by offi- 
cer after right of appeal had heen 
lost.—Where in an action upon a bond 
of indemnity given by defendant for 
not selling goods, a verdict and judg- 
ment against the sheriff in a county 
court, Which he had been obliged to 
pay, was alleged, and defendant 
pleaded that he had defended the ac- 
tion for plaintiff, and had moved for 
a new trial, which was refused, and 
that he then gave a bond to appeal, 
according to the statute, and applied 
to the judge to certify the proceed- 
ings, but that plaintiff, without notice 
to defendant, and against his will, 
paid the money, by means whereof 
defendant was prevented from prose- 
cuting the appeal, such plea did not 
constitute a good defense, where it 
appeared that no appeal bond was 


934* [57 C.J.] 
[§ 596] 4. Conditions Precedent.21 Unless other- 
wise provided by the terms of a bond of indemnity 
given to a sheriff or constable, a demand upon the 
indemnitors is not a condition precedent to the 
institution of an action upon the bond;?? nor is it 
necessary that the officer shall appeal from a judg- 
ment rendered against him as to the matter to which 
the indemnity relates, before proceeding upon the 
bond.?# 


[§ 597] 5. Limitations.2* It has been held that 
the statute of limitations does not begin to run 
against an action on a bond of indemnity for the 
amount paid out by a sheriff or constable on a judg- 
ment against him until the time of such payment.?® 


[§ 598] 6. Joinder of Actions.°° It has been 
held that a sheriff or constable may maintain one 
action on two or more bonds given to indemnify him 
on proceeding with a sale of property levied on un- 
der execution, so that the court may apportion the 
liability of each bond, and of the several sureties 
thereon;27 but there is also authority for the view 
that where two plaintiffs each execute a bond to 
an officer to indemnify him for attaching the same 
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property, he must sue separately on each bond.?® 
Where a promise of indemnity made by one person 
is adopted and ratified by another, both may be sued 
jointly thereon.?° 


[§ 599] 7. Parties.?° An action upon a bond of 
indemnity of which a sheriff or constable is obligee 
is properly brought in the name of such officer, even 
though the bond was given for the benefit of his 
deputy;34 and under a bond of indemnity to an 
officer and all persons assisting him in the execution 
of a writ, action lies against the indemnitors in the 
name of such officer for damage or loss sustained by 
his deputy, without an assignment by the latter of 
the cause of action.?? Where it clearly appears 
from a bond that a particular officer is the person 
beneficially interested thereunder, action thereon 
may be brought by him notwithstanding the errone- 
ous insertion of names of other persons as obligees.** 


[§ 600] 8. Pleading. The rules relating to plead- 
ings in civil actions generally** are appleable in 
an action by a sheriff or constable on a bond of in- 
demnity given to him,®® as to the propriety and suf- . 
ficiency of the declaration or complaint,?® motion 


given until after judgment was en- 
tered and that the judge of the coun- 
ty court had refused to interfere on 
that ground, so that the appeal was 
not prevented by plaintiff's payment 
as alleged, but by the entry of the 


judgment. Kingsmill v. Weller, 16 
fem. COs aio. 
[d] Acts by officer as agent or 


trustee for owner of property.—lIt is 
no defense to an action by a sheriff 
on an indemnity bond, given in an 
attachment case, that after the claim- 
ant got judgment against the sheriff 
for a wrongful attachment, and the 
judgment was Satisfied, the sheriff 
sold the property at private sale by 
direction of plaintiff in attachment, 
since when the judgment was obtain- 
ed against the officer and paid, the 
title to the property seized passed to 
the sheriff in trust for plaintiff in at- 
tachment. Barnett v. O’Loughlin, 8 
Wash. 260, 35 P 1099. 


21. When liability of indemnitors 
accrues see supra § 585. 


22. Thomas v. Layer, 
WOO), Wa Ae? Wee 


23. Thomas v. Layer, supra. 


[a] Pendency of appeal by in- 
demnitor.—A constable may maintain 
an action on a bond given to in- 
demnify him against liability or for 
retaining attached property, pending 
an appeal prosecuted by the princi- 
pal on the bond from the judgment 
against the constable, especially 
where it is not shown that there is 
any merit in the appeal, and it is dis- 
missed before trial of the action on 


48 Cal. A. 


the bond. Thomas v. Layer, 48 Cal. 
A, 199, 191 BP 949; 
24. Generally see Limitations of 


Actions 37 C. J. p 666. 


25. Benson v. Caulfield, 64 Nebr. 
101, 103, 89 NW 664 (“That the mak- 
ing of this payment under compul- 
sion of the judgment was a ‘harm and 
damage’ arising out of the tevy of the 
execution procured by means of this 
indemnity bond, seems clear. If so, 
it was a new breach of the condition 
of the bond and recoverable for, in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


dependently of the question whether 
there could have been a recovery for 
the breach caused by the mere ren- 
dition of the judgment. If this is 
true, the statute of limitations would 
not begin to run as to this breach of 
the bond until the time of payment’). 


au Generally see Actions §§ 188- 
274. 
27. Teague v. Collins, 134 N. C. 62, 


45 SE 1035. 


28. White v. Fratt, 13 Cal. 521. 

29. Marsh v. Gold, 2 Pick. (Mass.) 
285. 

30. Generally see Parties 47 C. J. 
p i. 

31. Frothingham vy. Maxim, 127 


Wis Bie wen vey OS). 


ae Stillwell v. Hurlbert, 18 N. Y. 
4, 


33. Maxwell-Clark Drug Co. v. 
Singley, (Tex. Civ. A.) 152 SW 827. 


34. Generally see Pleading 49 C. 
Jie Deke 

35. See cases infra notes 36-39. 

36. See cases infra this note. 

[a] Indefiniteness or uncertainty 


in allegations.—Where it sufficiently 
appears from the averments of a pe- 
tition in an action upon an indemnity 
bond that the officer has been damni- 
fied by reason of ‘the official acts per- 
formed by him under a writ, at the re- 
quest of plaintiff in the action in 
which the writ was issued, and the 
nature and extent of the injury which 
he has sustained is fairly apparent, 
the petition will be sustained as 
against a general demurrer, even 
though its allegations are not defi- 
nite and certain and a motion directed 
to such defects would have been justi- 
asia Tucker v. Smith, 65 Kan. 551, 68 


[b] Allegation of breach of condi- 
tion.— (1) Where the condition of an 
indemnity bond given to a sheriff or 
constable is that the obligors will pay 
the damages sustained by him in con- 


sequence of the seizure and sale of 
property, the petition in an action on 
the bond must allege as a breach of 
that condition the failure of the obli- 
gors to pay the damages sustained. 
Brock yvii'Church), 5 Keyl 855.) (pees 
petition, filed by a claimant upon an 
indemnifying bond given to secure the 
sale of personal property levied up- 
on by an officer, which fails to allege 
that defendants have not performed 
its covenants is defective in that it 
alleges no breach. Thurston vy. Davis, 
5 KyL 179. (3) A declaration alleg- 
ing the execution of the bond, the re- 
covery of a judgment against the ob- 
ligee for the conversion of the prop- 
erty attached, the payment of such 
judgment, and the failure of the ob- 
ligors to indemnify him, is sufficient 
after verdict to support a judgment 
for plaintiff. Meyer v. Purcell, 214 
Ill. 62, 73 NE 892 [aff 114 Ill. A. 472]. 


{c] Demurrability on ground prop- 
erty levied upon was exempt.—W here 
the complaint on an action on a bond 
of indemnity to an officer does not, on 
its face, show that the creditor exe- 
cuting the bond and the officer con- 
nived to do an illegal act, or that the 
bond was given for the furtherance 
thereof, a demurrer to the complaint 
on the ground that the bond was giv- 
en to indemnify the officer from any 
claim which might result from the 
Seizure of exempt property cannot 
be sustained. Whinnery v. Wiley, 38 
Colo. 208, 8 se sivale 


[d] Allegations repugnant to terms 
of bond.—Allegations in the petition, 
in an action on an indemnity bond, 
that the obligees agreed to indemnify 
the sheriff, “and hold him free and 
harmless from all trouble, loss, suits, 
costs, and judgments resulting from 
the service of said order of attach- 
ment and the sale of all or any goods 
or chattels taken thereunder,” are so 
repugnant to a recital in the bond 
that the condition is ‘‘to hold him [the 
sheriff] harmless from all loss and 
damage by reason of such levy,” as 
to require the sustaining of a motion 
to strike such allegations. Gardner 
te eee 9 Kan. A. 587, 58 P 230, 60 


§§ 600-603] 


or demurrer,** plea or answer,*® and replication or 
reply.®® 

[§ 601] 9. Issues, Proof, and Variance.*® In an 
action by a sheriff or constable on an indemnity bond 
to recover the amount of a judgment rendered against 
him in a suit by a party claiming the property levied’ 
on, the only issue is whether the judgment is included 
in the terms of the bond,*! and the merits of the 
action in which such judgment was rendered,*? or 
the legality or propriety of the act upon which it 
was founded,** cannot be inquired into, unless an 
issue of fraud or collusion in such judgment is 
raised.4* An allegation that a bond was obtained 
by fraud of the officer is sustained by proof that 
it was obtained by fraud of a deputy;*° and there 
is no material variance between an allegation that 
the officer paid the judgment against him and proof 
that it was paid through him by one of the sureties 
on his official bond.4® Under a plea that plaintiff 
was damnified by his own wrong, defendant cannot 
show that the officer incurred the damages com- 
plained of irrespective of the execution of the writ 

37. See case infra this note. court; 


{a] Demurrer or motion to strike. 
—An objection to a demand in an ac- 
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and that he was thereby dam- 
nified. Hamilton v. McFarland, (East 
3 Vict.) 3 Ont. Case Law Dig. 6424. 


[57 C.J.] 935 


to which the indemnity related.47 The admission 
of evidence tending to show a release of the indem- 
nitors, where release has not been pleaded, does not 
affect the propriety or validity of a judgment for 
the officer.*® 


[§ 602] 10. Evidence.t® The general rules relat- 
ing to the burden of proof,®® and to the admissibil- 
ity and sufficiency®” of evidence, in civil actions 
are applicable to an action upon a bond of indem- 
nity to a sheriff or constable.** 


Evidence of loss or damage. In order to entitle 
a sheriff or constable to recover upon a bond indem- 
nifying him against all actions, suits, or judgments, 
he must show a judgment entered in proper form 
against him;>4 and where the bond is to indemnify 
the officer for selling under a particular execution, 
he must show that he sold under the execution men- 
tioned in the bond in order to recover thereon.®° 


[§ 603] 11. Trial.°® In an action by a sheriff or 
constable upon a bond of indemnity, it is within 
the discretion of the court to refuse to permit the 


defense, the burden to establish which 
rests upon the surety. ‘Dine v. Don- 
nelly, 134 Ky. 776, 121 SW 685. 


tion by an officer on an indemnity 40. Generally see Pleading §8$§ 51. See cases infra this note. 
bond received by him, based on ex- | 1144-1211. 3 
penses incurred by the officer in his [a]. Parol evidence of officer’s an- 


efforts to adjust the case by inducing 
defendants to pay the judgment 
against him, cannot be raised by de- 


murrer, but the remedy is by motion 
to strike. .Whinnery v. Wiley, 38 
Solow 2035 (8S ELMITLS 


{b] Mode of objecting to misjoin- 
der of actions.—({1) In a suit by an 
officer upon two or more indemnity 
bonds, the objection of a misjoinder 
of causes of action must be taken by 


demurrer, and where defendants 
jointly answer the objection is 
waived. Teague v. Collins, 134 N. C. 


62, 45 SE 1035. (2) Joinder 
tions on bonds see supra § 598. 


38. See cases infra this note. 


{a] Nil debet is not proper plea to 
an action by an officer on a bond of 
indemnity given to him to make a 
levy under an attachment. Butler v. 
Adams, 51 Miss. 47. 


{b] Release of sureties on in- 
aemnity bond.—A release of the sure- 
ties on a bond of indemnity must.be 
specially pleaded in order to be avail- 
able. Leader v. Mattingly, 140 Ala. 
444, 37 S 270. 


39. See case infra this note. 


{a] Where plea of non damnifica- 
tus has been made to an action on an 
indemnity bond given by defendant to 
a sheriff, for seizing and _ selling 
goods as the property of a certain 
person on an execution of defendant 
against such person, a replication is 
good, aS against a general demurrer, 
which sets forth a judgment and exe- 
cution against the person in ques- 
tion at the suit of defendant; that 
the sheriff. was about to return the 
writ “nulla bona,’ and that defend- 
ant gave the bond to the sheriff to 
seize certain goods as goods of the 
execution defendant; that the sher- 
iff did accordingly seize and sell, 
and that he paid the money arising 
from the sale to defendant; that an 
action of trespass for seizing and sell- 
ing the goods had been brought 
against the sheriff by their owner, 
and a judgment for a certain amount 
recovered against him in the district 


[57 C. J.—45] 


of ac- 


41. Omaha Carpet Co. v. Clapp, 2 


Nebr. (Unoff.) 406, 89 NW 246 

42. Omaha Carpet Co. v. Clapp, 
supra. 

43. Illies v. Fitzgerald, 11 Tex. 
417. 


Conclusiveness on indemnitors of 
judgment against officer in general 
see Supra § 586. 

44. Omaha Carpet Co. v. Clapp, 2 
Nebr. (Unoff.) 406, 89 NW 24 


45. Raphael v. Goodman, 3 A. & 
BH. 565, 35 ECL 7338, 112 Reprint 952. 


46. Benson vy. Caulfield, 64 Nebr. 
101, 89 NW 664. 


47. Corbett v. Wilson, SLU OQ. 
BeicOnt 22. 


48. Leader v. Mattingly, 
444, 37 S 270. 


140 Ala, 


49. Generally see Evidence 22 C. 
Je pid : 

50. See cases infra this note. 

[a] Return of bond.—Where the 


return of a bond with the process to 
which it relates is required by stat- 
ute, and is denied by the indemnitor, 
the burden is on the officer to show 
that the bond was so returned. But- 
ler v. Alcus, 51 Miss. 47. 


[b] Payment of proceeds of sale 
to another than claimant.—In an ac- 
tion upon a bond of indemnity to a 
sheriff for a levy and sale under exe- 
cution, where a recovery has been had 
against the sheriff by a third person 
claiming the property sold, the bur- 
den is upon the officer, when defend- 
ant adduces proof of the amount re- 
ceived by the sheriff on the sale, to 
show that he has paid or is under an 
obligation to pay over such amount 
to another. O’Brien v. McCann, 58 
N. Y. 373 


[c] Affirmative defense.—In an ac- 
tion against an obligor on an in- 
‘demnity bond to an attaching sheriff, 
a defense that the sheriff, in levying, 
acted wantonly, willfully, malicious- 
ly, and contrary to the attaching cred- 
itors’ instructions is an affirmative 


swer in suit against him.—Parol evi- 
dence of the contents of the sheriff's 
answer in the suit against him is ad- 
missible where the proper foundation 
for such evidence is laid by showing 
that the answer had been removed 
from the files of that case to be used 
as evidence in another case and could 
not be found. Meyer v. Purcell, 214 
Ill. 62, 73 NE 392 [aff 114 Ill. A. 472]. 


[b] Immaterial evidence.—In an 
action on an indemnifying bond giv- 
en by an execution creditor, evidence 
that defendant in execution, without 
the consent of the officer took and 
sold the goods which had been levied 
on is not admissible either to dis- 
prove the officer’s claim of title or to 
diminish the amount of his recovery. 
Norris v. Brunswick, 73 Mo. 256. 


[ec] Evidence in mitigation of 
damages.—In an action by an officer 
upon a bond indemnifying him for a 
levy and sale under an execution, 
where a_recovery has been had 
against him by a third person claim- 
ing the property sold, it is proper for 
defendants to prove, in mitigation of 
damages, the amount received by the 
officer on the sale. O’Brien v. Mec- 
Gann, 58 N. Y. 7373: 


52. See cases infra this note. 


[a], Payment of counsel fees.— 
Where the obligors in a bond of in- 
demnity have agreed to pay counsel 
fees incurred by an officer, proof of 
the payment of a certain amount is 
sufficient to support a recovery with- 
out proof that such amount is rea- 
sonable, where the reasonableness 
thereof is not attacked either by the 
answer of defendants or by evidence 
at the trial. Grant v. Tefft, 7 NYS 
129 [aff 16 Daly 49, 8 NYS 465]. 


53. See cases supra notes 50-52; 
and infra notes 54, 55. 


54. Ruttan v. Conger, 9 U. C. C. P. 
(Ont.) 16. 
55. Diekinson v. Jones, 34 N. GC, 45. 


56. Of civil actions generally sre 
Trial [38 Cyc 1288]. 
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sureties on such bond to file, during the trial, a 
plea setting up a release to themselves from liabil- 
ity thereon.°’ Whether the judgment against the 
officer, upon which the action for indemnity is found- 
ed, was fraudulent or collusive is a question for the 
jury.°> A proper instruction must be given by the 
court upon request therefor duly made;°® but an 
instruction which is partly or wholly erroneous or 
misleading is properly refused.®° 

[§ 604] 12. Judgment.*: Subject to the ordinary 
rules relative to judgments by default,°? judgment 
may be entered against defendant in an action by 
a sheriff or constable on a bond of indemnity, in 
case of his failure to answer at a proper time.°? 


[§ 605] 13. Appeal and Review. The general 


SHERIFFS AND CONSTABLES 


[8s 603-607 


rules relating to appeal and review are applicable 
to appeals from and review of judgments rendered 
in actions by a sheriff or constable on a bond of in- 
demnity,°* such as to the necessity of presenting to 
and reserving in the lower court the grounds of re- 
view,*°® and the presumptions which will be indulged 
by the reviewing court.®* 


[§ 606] 14. Costs.°S Where, on default of de- 
fendant in an action by a sheriff or constable on an 
indemnity bond, a referee has been appointed to 
assess the sheriff’s damages, but the default is subse- 
quently opened by an order which does not tax the 
fees of the referee, such fees are a proper item of 


‘disbursement to be taxed in the costs on final judg- 


ment for the officer.°® 


VI. ACTIONS AGAINST OFFICERS OR INDEMNITORS”? 


[By Stanuey A. Hackerr] 


[§ 607] A. Right of Action—1. In General. A 
civil action against a sheriff or constable for his 
default or wrongful act may be brought’! by, and 


57. Leader v. Mattingly, 140 Ala. 


Nebr. (Unoff.) 406, 


only by, a person who has suffered injury or damage 
from such act or default,’? has a sufficient title or 
interest to sue,7* and has not estopped or precluded 


89 NW 246. er a wrongful seizure of the Same un- 


444, 37 S 270. 


58. Dunn v. National Surety Co., 
80 App. Div. 605, 80 NYS 744 [aff 178 
N. Y. 552 mem, 70 NE 1098 mem]. 


59. O’Donohue v. Simmons, 36 Hun 
CNY) Sooke : 


{a] "Thus, in an action by a sheriff 
on an indemnity bond to secure him 
from liability for seizing property 
which he should deem to belong to 
the execution debtor, defendants are 
entitled to a charge that they are en- 
titled to a verdict, if the sheriff did 
not judge that the property seized 
belonged to the debtor. O’Donohue v. 
Simmons, supra. 


60. Horton v. Di Panni, (R. I.) 80 
Ass: 
[a] Rule applied.—Where, in an 


action by a deputy sheriff on a con- 
tract of indemnity between him and a 
plaintiff in attachment, it appeared 
that, when a bill of sale to a third 
person from the attachment defend- 
ant appeared, the ‘deputy, by direction 
of the attachment plaintiff’s attor- 
ney, retained possession of the prop- 
erty and eventually stored it, and was 
compelled to pay damages to the third 
person, an instruction, requested by 
defendant, that if the keeper had 
knowledge of an adjustment of the 
attachment suit it would be imputed 
to the deputy, in which case he could 
not recover, was properly refused, as 
it stated no time at which the knowl- 
edge was obtained’ nor the time when 
the settlement was made, it not ap- 
pearing that there was any keeper in 
charge of the property when the set- 
tlement was made after plaintiff had 
paid the damages, and that he had no 
notice of such settlement until too 
late to have availed himself of such 


knowledge. Horton vy. Di Panni, (R. 
I.) 80 A 8. 
61. Generally see Judgments 33 C. 
J. p 1042. 
62. See Judgments §§ 349-420. 
63. Stark v. Raney, 18 Cal. 622. 
64. Generally see Appeal and Er- 
for 3.C, J. p.256. 


See cases infra notes 66, 67. 
Omaha Carpet Co. v. Clapp, 2 


65. 
66. 


[a] Objections not interposed in 
trial court cannot be urged on appeal. 
Omaha Carpet Co. v. Clapp, 2 Nebr. 
(Unoff.) 406, 89 NW 246. 


67. See case infra this note. 


[a] Thus, where, in an action by 
the sheriff against the obligors in his 
indemnity bond to recover the amount 
of a judgment paid by him, which was 
recovered against him by defendants 
in attachment, the judgment in the 
suit against the sheriff is offered in 
evidence, and it appears by the lan- 
guage of the trial court that the sole 
ground of recovery was the sheriff’s 
wrongful refusal, subsequent to the 
vacating of the attachment, to sur- 
render the property on demand, no 
presumption can be entertained on ap- 
peal that there was evidence tending 
to establish the sheriff’s liability un- 
der the attachment. Bowe v. Wilkins, 
TOSONe Yo 32/2," NBN iso. 


68. Generally see Costs 15 C. J. 
Dit? 
69. 

47... 
70. Action: 

Abatement or survival of, on death of 
officer or deputy see Abatement and 
Revival §§ 413, 414. 

By officer, deputy, or surety on in- 
demnity bond see supra §§ 591-606. 

On official bon'd see infra §§ 1004-1111. 


Bowe v. Brown, 26 NYWklyDig 


71. See infra § 608. 

72. See infra § 611. 

73. See cases infra this note. 

[a] Person who has no right, ti- 


tle, or interest in, or right of posses- 
sion of, property taken under an exe- 
cution, and cannot maintain replevin 
therefor, has no claim for damages 
against the sheriff for taking and 
holding the property under the exe- 


one Horn v. Zimmer, 180 Ill. A. 
a6 
[b] General ownership of the 


property involved is sufficient to en- 

title plaintiff to sue. New Zealand 

a a ie Minn si uCal Ag sive 2b8 
Dds 


{c] After-acquired title-—One who 
has acquired the title to property aft- 


der process may maintain an action 
against the officer or his indemnitors 


for damages resulting from such 
seizure. Gates v. Neimeyer, 54 Iowa 
110, 6 NW 150; Vicksburg Bank v. 


Little, 67 Miss. 159, 6 S 648; Kitchen 
v. McCloskey, 150 Pa. 376, 24 A 688, 
30 AmSR 811. 


[d]. Subsequent mortgag‘ee.—The 
fact that a small amount is due from 
the mortgagor to the holder of a prior 
mortgage, who is in possession of the 
property, does not affect the right of 
a subsequent mortgagee to recover 
for a conversion of the property by 
a Sheriff, under a writ of attachment. 
Johnson v. Anderson, 60 Kan. 578, 
57 Bots. 


fe] Tenant in common.—(1) One 
who is either the sole owner or the 
owner in common with defendant in 
the process of the goods sold may sue 
the officer for selling and converting 
property belonging to defendant in 
the process. Bryant v. Clifford, 13 
Mete. (Mass.) 138. (2) However, 
where property of a tenant in com- 
mon is attached and receipted for, 
and left in the possession of the co- 
tenant, who before the attachment is 
dissolved sells it, no aetion can be 
maintained against the officer by the 
debtor, but his only remedy is by an 
action against his cotenant for his 
share of the avails. Frost v. Kellogg, 
23 Vt. 308. 


{[f] Landlord or lessor.—(1) In or- 
der that a landlord may maintain an 
action against a sheriff for damages 
for wrongfully levying upon the ten- 
ant’s personal property, plaintiff must 
have had, at the time of the levy, not 
only possession, but also some right 
to possession, of such personal nrop- 
erty. Citizens’ Securities Co. vy. Ham- 
mel, 14 Cal. A. 564, 112 P 731. (2) A 
vendee of a chattel who has leased it 
for a specified time to the vendor can- 
not maintain an action against an of- 
ficer attaching the right of the lessee, 
pending the lease. Wheeler v. Train, 
3 Pick. (Mass.) 255. 


[ge] Attaching officer or creditor. 
—(1) Where an officer seizes under 
execution property in the possession 
of another officer who has seized it 
under attachment, the right of action 
for such trespass is in the attaching 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 607-608] : 


himself from bringing suit.74 


deputy or surety, when, and only 


was given for the benefit and protection of the own- 
er or a claimant of the property involved,’® and he 
interest on which to base 


has a sufficient title or 
his right to sue.7® 


[§ 608] 2. Act or Default of Officer.77 


Also, where an in- 
demnity bond has been given, a suit thereon may 
be brought by a person other than the officer, his 
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when, the bond 
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ficial default or misconduct on his part which caused 
injury,’® such as failure to execute process’® by 
levy,*° releasing property levied on,*! failure to 
‘sell property levied on,®? levying on®* and selling®* 
exempt property, seizing or levying on®® and sell- 
ing*® property not belonging to defendant in the 
process, seizing property in the custody of the law,§7 


selling property attached on mesne process with- 


A civil 


action may be brought against a sheriff for any of- 


officer and not in the attachment cred- 
itor. Foulks v. Pegg, 6 Nev. 136. (2) 
Where a deputy sheriff attaches 
goods, and another deputy of the 
same sheriff attaches and takes the 
same goods out of his possession by 
virtue of another precept against the 
same debtor, the deputy who made the 
first attachment may maintain an ac- 
tion for this injury against the sher- 
iff himself. Walker v. Foxcroft, 2 
Me. 270; Robinson vy. Ensign, 6 Gray 
(Mass.) 300. 


{[h] Person entitled to surplus.— 
Where a Sheriff retains moneys above 
his proper fees and costs, the person 
entitled to the surplus may recover 
it by action. Cramer v. Oppenstein, 
16 Colos}495,. 27 PR. 718. 


{i] Prosecutrix in bastardy pro- 
ceedings has no legal interest in the 
warrant of arrest, and hence has no 
right of action against a constable for 
an escape of defendant after arrest 
and before sentence. Booz v. Engar- 
man, 18. Pa. 263. Contra Lantz—v. 
Lutz, 8 Pa. 405. 


74. See infra § 612. 
75. Bond: 

Conditioned for benefit of officer alone 
see infra § 610. 

For benefit and protection of owner 
or claimants generally see supra § 
Bibie 
76. See cases infra this note. 


[a] Owner (1) of property which 
was attached in an action to which 
he was not a party may sue the ob- 
ligor and sureties on the indemnity 
bond. Flowers v. Spears, 190 N. C. 
747, 180 SE 710. (2) An intervener 
who has been adjudged to be the own- 
er of the property seized may sue on 
an indemnity bond which has been as- 
signed to him by the sheriff. Steven- 
son v. Exchange Nat. Bank, 10 La. 
A. 1795 120 S-96; 


[b] Legal or equitable title.—(1) 
It has been held that all claimants of 
property, whether legal or equitable, 
whose rights might be jeopardized by 
the wrongful seizure oy sale of prop- 
erty under process, have a right of 
action against the obligors on a bond 
of indemnity as to such act. Watts 
vi Cook, 2 Bush. CKy.) 141.--(@), In 
another jurisdiction, however, it has 
been held that a bond given a sheriff, 
under a statute, to indemnify him for 
selling property under execution, can 
only be put in suit/at the relation of 
the person having the legal title to 
the property sold, and not at the rela- 
tion of the person having the equita- 
ble title. Garlands v. Jacobs, 2 Leigh 
(29> Va.) 651. 


[c] Mortgagee with power of sale. 
—Where a mortgage was executed to 
several mortgagees, with a power of 
sale given to one of their number, 
who took ppssession and harvested 
the crop, and left it in charge of the 
mortgagor, and it was subsequently 
levied on by a creditor of the latter, 
the holder of the power of sale had 
such an interest in the property that 
he could maintain an action on a bond 
of indemnity given to the sheriff mak- 


ing a sale under such execution, and 
recover, not only for his individual 
share of the crop, but for the whole 
of it for the benefit of the other mort- 
gagees. Steele v. Farber, 37 Mo. 71. 


[ad] Landlord with lien.—Persons 
who are vested with a paramount and 
exclusive lien as landlords of the 
debtor have a right of action on the 
bond under a statute giving such 
right to “any claimant.” Watts v. 
Cook, 2 Bush (Ky.) 141. 


[e] Evicted party.—One who, aft- 
er instituting a forcible detainer suit, 
executes an indemnity bond demanded 
by the constable as a condition upon 
which he would execute the process 
by evicting defendant, becomes liable 
to the party evicted for damages for 
the eviction, if it is unlawful, as a 
party to the act of the constable. 
Little Sandy Hunting, etce., Club v. 
Berry, (Tex. Civ. A.) 194 SW 1161. 


{f] Execution defendant may 
maintain an action against the in- 
‘demnitors of the sheriff for a seizure 
and sale of exempt property. Dixon 
v. Bacon, 3 Bush (Ky.) 534. 


77. Grounds of civil liability see 
supra §§ 183-524. 


78. Hutchins v. Lee, 1 Miss. 293. 
Injury to plaintiff see infra § 611. 


79. Conn.—Crocker v. Waldo, 2 
Root 251. 


Del.—State v. Fowler, 4 Del. 358. 


TT ema v. Price, 47 Fla. 265, 
36 S 1031 


N. W.<oPackard v. Hesterberg, 48 
Mise. 30, 96 NYS 72. 
A oe v. Bentley, 4 Hen. & 


. (14 Va.) 461. 


ee Groom yv. Pickett, 4 Bush (Ky. ) 
3872; Douglass v. Baker, 9 Mo. 41; 
Wetherby Veet oster. 5 Vit. 136; Creigh- 
ton v. Daniels, 2 N. S. 304 


81. Lowenberg v. Tetorien 74 Fed. 
285. 


82. Hamner v. 
(Pa.) 193. 

83. Amend v. Murphy, 69 Ill. 337; 
Allen v. Coates, 29 Minn. 46, 11 NW 
132; Strong v. Combs, 68 Nebr. 315, 
94 NW 149; Paddock vy. Balgord, 2 
S. D. 100, 48 NW 840. 


84 Amend v. Murphy, 69 Ill. 337; 
Allen v. Coates, 29 Minn. 46, 11 NW 


Griffith, 1 Grant 


132; Strong v. Combs, 68 Nebr. 315, 
94 NW 149. 
85. Ark.—Moores v. Winter, 67 


Ark, 189, 53 SW 1057. 
Cal.—Richey v. Haley, 138 Cal. 441, 
Ti P 499. 


Ill.—Hanchett v. Williams, 24 Ill. 
A. 56. 


Iowa.—Cheadle v. Guittar, 
680, 28 NW 14. 


Kan.—Huey v. 
149, 58 P 485. 


Ky.—Vaughn y. Justice, 78 SW 424, 
25 eyL 1666. 


La.—Macias v, Lorio, 43 La. Ann. 


68 Iowa 


Brimer, 9 Kan. A. 


out the consent of the creditor and owner,** or oth- 


289, 8 S 886. 


Me.—Lothrop vy. Arnold, 25 Me. 136, 
43 AmD 256. 


Md.—Trieber v. Blocher, 10 Md. 14. 


Mass.—Stearns v. Dean, 129 Mass. 
139; Codman v. Freeman, 3 Cush. 306; 
Stickney v. Davis, 16 Pick. 19; Wood- 
gre v. Long, 8 Pick. 543, 19 AmD 


Miss.—Perry v. Lewis, 49 Miss. 443. 
Mo.—State v. McKellop, 40 Mo. 184. 


Nebr.—Benson v. Caulfield, 64 Nebr. 
101, 89 NW 664. 


N. H.—Hills v. Hoitt, 18 N. H. 386. 


N. a Pe wes ashes v. Skillman, 24 N. 
el re Des y5)2 bs 

N. eae v. Keenan, 73 N. Y. 
45; Hill v. Page, 108 App. Div. CURES 
NYS 465; Hinstein v. Dunn, 61 App. 
Div. 195,70 NYS! 520 fatt<L 71 Ne vi; 
648, 63 NE 1116]; Carpenter v. Lott, 
31 Hun 3849; Hodge v. Adee, 2 Lans. 
314; Haskins v. Kelly, 24 N. Y¥. Su- 
per. 160, 1 AbbPrNS 63; Moore v. 
Hillabrand, 16 AbbNCas 477. 


. D.—Mariner v. Wasser, 17 N. D. 
361, “117 NW 343, 188 AmSR 714. 


Pa.—Kitchen v. McCloskey, 150 Pa. 
876, 24 A 688, 30 AmSR 811; Dixon v. 
White Sewing- Mach, Co., 128 Ba. 30s 
18 A 502, 15 AmSR 683, 5 LRA 659; 
Nagle v. Mullison, 34 Pa. 48. 


Utah.—Truitt v. Patten, 
SGT 2345s 


Vt.—Smith v. McCall, 48 Vt. 422. 


86. pa er ROT: v. Williams, 24 
TH. An5 56: 


»Lowa.—Nutter v. Ricketts, 6 Iowa 
La.—Macias v. Sheriff, 43 La. Ann. 
289, 8 S 886. 


Me.—Lothrop vy. Arnold, 25 Me. 136, 
43 AmD 256. 


Re ee v. Clifford, 18 Metce. 


N. J.—Browning v. Skillman, 24 N. 
Jeo dareoo Le 


N. Y.—Hill v. Page, 108 App. Div. 
71, 95 NYS 465. © Be 


75 Utah 


150 Pa. 
376, 24 ne 688, 30 ge 811; Dixon 
v. White Sewing- Mach. Co., 128 Pa. 
fea 18 A 502, 15 AmSR 683, 5 LRA 


Utah.—Truitt vy. 
DOs Oe ei ab LO. 


[a] Levying on, carrying away, 
and sale constitute single trespass, 
and although the acts took place up- 
on different days, plaintiff cannot be 
put to his election as to which he 
will proceed upon. Browning v. 
Skillman, 24 N. J. L. 351. 


87. Huntley v. Bacon, 15 Conn. 
267; Walker v. Foxcroft, 2 Me. 270; 
Dearborn v. Kelley, 3 Allen (Mass.) 
426; Robinson vy. Ensign, 6 Gray 
(Mass. ) 300. 


88. Ross v. Philbrick, 39 Me, 29. 


Patten, 75 Utah 


USS: Lowe, eed 
erwise than by the mode prescribed by statute,*® 
failure to collect money,®® failure or refusal to pay 
over money collected by him®? or in his official cus- 
tody,°* loss of property in his official eustody®* or 
neghgently permitting the same to be damaged,°+* 
misapplying the proceeds of a sale,®® failure to re- 
turn process,?® making a false return,®* or permit- 
ting an escape of a person arrested under civil proc- 
ess.°° On the other hand, an action at law may not 
be brought against a sheriff for performing his du- 
ty under a fieri facias which is legal on its face.°® 


[§ 609] 38. Act or Default of Deputy.t Under 
the rule that the official default of a deputy is 
chargeable to the sheriff,? an action is properly 
brought against the sheriff for such default,* and 
no action lies against the deputy therefor,* except 
in a few jurisdictions wherein an action may be 
brought against either the sheriff or the deputy.® 
However, a suit may be brought against the deputy 
for a breach of his direct promise to the party su- 
ing,® or for active malfeasance,“ such action being 
against him as a wrongdoer® and not in his capaci- 
ty of deputy.® 


[§ 610] 4. Duty or Obligation of Defendant to 
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[§§ 608-611 


Plaintiff. In order to support an action against a 
sheriff or constable for an official default, as distin- 
guished from active misconduct in the nature of a 
trespass, it must appear that the sheriff or consta- 
ble officially owes some duty, or is under some obli- 
gation, to plaintiff.1° A suit on an indemnity bond 
may not be maintained by a person other than the 
sheriff, his deputy or surety, where the bond runs 
to, and is conditioned to indemnify, the sheriff 
only,t? and there is no applicable statute authorizing 
another person to sue on the bond.?? According to 
some statutes,'® and the construction placed thereon, 
the right of action against indemnitors of the sheriff 
is confined to claimants who gave notice to the sher- 
iff of their claims, and in reference to whose claims 
the bond was given,'* other claimants being left to 
their remedy by a common-law action against the 
sheriff.t° 4 


[§ 611] 5. Injury to Plaintiff. In order to sup- 
port a civil action against a sheriff or constable, it 
is ordinarily necessary that plaintiff shall have sus- 
tained some injury through the act or default of 
the officer,t® and that the injury suffered shall have 
been the legal and natural consequence of the de- 


89. Ross v. Philbrick, supra. 99. Colter v. Livingston, 154 Ga. F rae re ite Neoeare uae 
rien 401, 114 SE 430. 56, ; DeWitt v. U. S. Fi- 
90. Crane v. Lewis, 4 La. Ann. 320. cen tad ce eta aera a atin eee delity, ete., Go., 20 N. M. 163, 148 P 
91. Colo.—Cramer v. Oppenstein,| ,, ti dcrandant ae eag08 489. 
16 Colo. 495, 27 B 713. parties defendant see infra § 639. ; . : 
aT i : : Ceol Successive actions against deputy | , 12. DeWitt v. U. S. Fidelity, etc., 
ass.—King v. Rice, ush. -| and sheriff see infra § 612. o., Supra. 
Mo.—Evans v. Hays, 1 Mo. 697. 2. See supra § 194. [a] Inapplicable statute.—A stat- 


N. Y.—Nelson v. Kerr, 59 N. Y. 224 
[aff 2 Thomps. & C. 299]; Crane v. 
Dygert, 1 Wend. 534; Armstrong v. 
Garrow, 6 Cow. 465. 


Pa.—Enterline v. Comrey, 
Con 627. 

S. C.—State v. Sheriff, 8 S. C. L. 
145. 

92. Munger ve Sanford, 144 Mich. 
323, 107 NW 91 


93. Conover v. Co 2 
Marsh. (Ky.) 566, 12 BED 451. 


alls, Jel 


UNG BS 


942, ‘Brives’ vy.) Taylor, 35 Vt. 87. 
eee Enterline v. Comrey, 15 Pa. Co. 
the 
: 96. Ga.—Wood v. Hunt, 23 Ga. 
79. 


Ky.—Groom vy. Pickett, 4 Bush 372. 


N. Y.—McKinley v. Tucker, 6 Lans. 
214; Brown v. Jones, 1 Hilt. 204, 3 
AbbPr 80; Wilson v. Wright, 9 How 
ee 459; Burk v. Campbell, 15 Johns. 
456. 


Tenn.—Chaffin v. Stuart, 1 Baxt. 
6. 


Va.—Ronald v. Bentley, 4 Hen. & 
M. (14 Va.) 461. 


97. Whitaker v. Sumner, 7 Pick. 
(Mass.) 551, 19 AmD 298; Clough v. 
Monroe, 34 N. H. 381; Watson vy. 
Brennan, 39 N. Y. Super. 81 [rev on 
other grounds 66 N. Y. on Stoors 
vy. Kelsey, 2 Paige (N. Y.) 4 


98. Ala.—Sawyer v. a 4 Port. 
116. 

Conn.—Hart vy. Stevenson, 25 Conn. 
499, 

Tll.—Plumleigh v. Cook, 13 Ill. 669. 

ING RYS=—Srmlitine Venekonenooy on.0) Ni. 
581; Beckwith v. Smith, 4 Lans. 182. 

S. C.—Boyce v. Barksdale, 15 S. C. 
Toy 41. 


3. Ky.—Owens Gatewood, 4 


Bibb 494. 
Me.—Walker v. Foxcroft, 2 Me. 270. 


Mass.—Robinson v. Ensign, 6 Gray 
300; Codman v. Freeman, 3 Cush. 306; 
Campbell v. Phelps, 17- Mass. 244. 


Mo.—Evans v. Hays, 1 Mo. 697. 


Sea H.—Clough v. Monroe, 34 N. H. 


N. Y.—Colvin v. Holbrook, 38° Barb. 
Ave [ert hi (Nee Ye e2.6 i). 


Philippine.-—-Singh v. Sulse, 49 Phil- 
ippine 563, 573 [eit Cyc]. 


Va.—Overton v. Hudson, 2 Wash. 
Cr Via.) 2% 


4. Begesi ve smith, 26 Cals An 1532, 
147 P 585; Owens v. Gatewood, 4 Bibb 
(Ky:) 494: Colvin -v, Holbrook; 3 
Barb. 475 [afl 22N. ¥..126]; Tarkinton 
Vel Hassell; 2 IN. Cy 359. 


5. Frothingham v. Maxim, 127 Me. 
58, 141 A 99; Draper v. Arnold, 12 
Mass. 449. 


6. Winterbower v. Haycraft, 7 
Bush (Ky.) 57; Tarkinton v. Hassell, 
27 N. C. 359. 


7. Mark v.\Lawrence, 5 Harr. & J. 
(Md.) 64 (purchase of property at his 
own sale); Campbell v. Phelps, 17 
Mass. 244 (tortious injury to the per- 
son or property of another); ,Singh v. 
Sulse, 49 Philippine 5638, 573 [cit Cyc]. 


8. Mark v. Lawrence, 5 Harr. & J. 
(Md.) 64; Singh v. Sulse, 49 Philip- 
pine 568, 5738 [cit Cyc]. 


9. Mark v. Lawrence, 5 Harr. & J. 
(Md.) 64; Singh v. Sulse, 49 Philip- 
pine 5638, 573 [cit Cyc]. 


10... Ross’: v.; Jacobs, 2 Del. 445; 
Harrington v. Ward, 9 Mass. 251; P. 
Smith Sons’ Lumber Co. v. Kennard, 
Ll Oe (Cir Me Ca Ni Siac Onde mat Whe Tse 
Bennett, 11 Pa. Co. 88. 


Vv. 


ute providing that any person inter- 
ested in any bond by virtue of the at- 
tachment and replevin laws may 
maintain an action thereon without 
any assignment by the officer applies 
only to attachment and _ replevin 
bonds, and not to an indemnity bond 
which is authorized by common law, 
but not by statute. DeWitt v. U. S. 
EY eae ete., Co., 20 N. M. 163, 148 


13. See statutory provisions. 


14. Steele v. Farber, 37 Mo. 
Stewart v. Ball, 35 Mo. 209. 


71; 


15. Stewart v. Ball, supra. 
ne Ind.—Harmon y. State, 82 Ind. 
97. 


Me.—Moulton v. Jose, 25 Me. 76; 


Wright v. Keith, 24 Me. 158 

Mass.—Whitney v. Blanchard, 2 
Gray 208; Bond v. Padelford, 13 
Mass. 394. 


Minn. Nee v. Ege, 46 Minn. 
488, 49 NW 2 


Mo.—Dunean vy. Matney, 29 Mo. 368, 
iT AmD 575. 


roe Y.—Ray v. Hogeboom, 11 Johns. 


N. C.—Henry v. Rich, 64 N. C. 379. 


Pa.—Dixon v. White Sewing-Mach. 
Coy, L2sh PaesOt dd Sia o0g. 15 AmSR 
683, 5 LRA 659; Hamner v. Griffith, 1 
Grant LOS6 


one C.—Gains v. Downs, 16 S. C. L. 


ieee ae | v. Steakly, 3 Baxt. 


Tex.—Smith v. Perry, 18 Tex. 510, 70 
AmD 295. 


Vt.— West River Bank vy. Gorham, 
38 Vt. 649; Burroughs v. Wright, 16 
Vt. 619; Fletcher v. Bradley, 12 Vt. 
22,, 36 AmD 324. 


For later cases, developments and changes in the law see Annotations. same title and section number. 


§§ 611-612] 


fault or misconduct of which complaint is made,!7 
and not the result of the negligence of the complain- 
ing party.t® However, where a statute imposes an 
absolute liability upon an officer as a consequence 
of an official default, damage to plaintiff is not nec- 
essary to support an action against the officer ;!°® 
and where, under statutory authority, an action on 
a bond of indemnity is prosecuted by a claimant of 
property in the name of the sheriff or other officer 
to whom the bond was given, it need not appear that 
any damage was sustained by such officer.?° 


[§ 612] 6. Matters Affecting Right of Action?! 
—a. Against Officer. An action may be maintained 
against a levying officer notwithstanding the fact 
that his proceedings up to the time of the commence- 
ment of the action were regular and legal, where 
after such time and before the trial he is guilty of 
acts which render him a trespasser ab initio.?2 Or- 
dinarily, a person is not precluded from bringing 
an ordinary civil action against a sheriff or consta- 
ble by the mere fact that another remedy is, or pre- 
viously was, open and available to him;?* an ac- 
tion of tort against an officer for taking property 
from plaintiff by virtue of a writ of replevin in 


Va.—Governor Williams, 12 


Leigh (39 Va.) 508. 
fa] Rule applied.—(1) No action 


v. 
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with the name of the state of Ver- 
mont and one of its counties, stated 
that a copy of a petition of foreclo- 


[ST Gd oan 


which the bond was defective is not defeated by 
proof that plaintiff in replevin became nonsuit, 
and the present plaintiff had judgment therein for 
damages and a return of the gocds, if in fact that 
judgment remains unsatisfied and the goods have not 
been returned;** where an officer sells goods taken 
on a void execution after having been notified by 
a ereditor, who has placed in his hands another 
execution against the same debtor that he claims the 
first execution to be void, and that, if the officer 
sells the goods under it, so that they cannot be tak- 
en on his execution, he will hold him responsible 
therefor, such creditor does not by purchasing the 
goods at the sale and receiving possession of them, 
become estopped from maintaining an action against 
the officer;?®° and the fact that a person received 
the chattels in question as a bailee from the purchas- 
er at the execution sale does not preclude him from 
recovering their value from the sheriff who wrong- 
fully seized them under an execution against an- 
other person.?® Also, the right to recover for prop- 
erty seized on execution against another person is 
not affected by the fact that a third person made a 
claim to the sheriff for property which included that 


ing an insufficient claimant’s bond on 
certain personal property levied on by 
plaintiffs, it appeared that certain 
lands of defendant in attachment had 


lies against a constable, who has fail- 
ed to give bond as required by stat- 
ute, for neglecting to serve process, 
since under the statute his act would 
have been a nullity, and hence plain- 
tiff cannot be injured by his omission 
to perform it. Whitney v. Blanchard, 
2 Gray (Mass.) 208. (2) A surety in 
a poor debtor’s bond cannot maintain 
an action against the officer for neg- 
lecting to return the execution on 
which the principal was arrested, with 
the bond, into the clerk’s office from 
which it had issued, within the time 
prescribed by law, he not being a par- 
ty injured by the neglect. Moulton v. 
Jose, 25 Me. 76. (3) An execution 
plaintiff cannot hold a sheriff liable 
for failure to produce property levied 
on, where there were prior executions 
equaling or exceeding the value of the 
property. Gains v. Downs, 16 S. C. L. 
72. (4) Likewise, a junior execution 
creditor cannot recover against the 
sheriff for failure to sell under his 
execution, where the sheriff had sen- 
ior executions in his hands which had 
been levied on the same goods, and 
which equaled or exceeded their val- 
ue. Hamner v. Griffith, 1 Grant (Pa.) 
193. (5) Where money is paid by an 
execution debtor to an officer having 
the execution in his hands it is at 
once, in contemplation of law, applied 
to the satisfaction of the execution, 
and if the officer misapplies the mon- 
ey he is liable to the execution credi- 
tor alone and the execution debtor 
cannot recover the money, although 
the officer promised to return it if 
not applied on the execution. Henry 
v. Rich, 64 N. C. 379. (6) Similarly, 
a sheriff, who applies the proceeds of 
the sale of property made on execu- 
tion, which are insufficient to satisfy 
the execution, to a prior judicial mort- 
gage, cannot be sued for the money 
by the debtor. Sittig v. Morgan, 5 
La. Ann. 574. (7) An action cannot 
be maintained against a sheriff who 
assumes to sell land under an execu- 
tion already satisfied by a levy on per- 
sonal property, which, however, has 
been wasted by the sheriff, as the sale 
conveys nothing. Harmon y. State, 
82 Ind. 197. d 


[b] Injury sufficient to support ac- 
tion.— (1) Where a return, headed 


sure was left with D, one of the de- 
fendants in the process, and no place 
was specified, in the return where such 
process was left with D, and in fact it 
was delivered to him by defendant, a 
Vermont sheriff, in the state of New 
Hampshire, and D did not appear in 
the cause, and a decree of foreclosure 
was taken against him, without any 
continuance of the cause, and a short 
time fixed for redemption, upon the 
expiration of which, without payment, 
the tenant of D, then in possession of 
the premises, was ousted by virtue 
of the decree, it was held that D had 
sustained sufficient damage to main- 


tain an action against the sheriff for) 


making a false return. Davis v. Rich- 
mond, 35 Vt. 419. (2) The person who 
has paid illegal fees is the party in- 
jured by the taking thereof, and may 
maintain an action against the officer 


therefor. Gault v. Dunbar, 1 Phila. 
(Pa.) 26. 
17. Speller v. Lee, 43 Ala. 381; 


Hullinger v. Worrell, 83 Ill. 220; Dun- 
can v. Matney, 29 Mo. 368, 77 AmD 


575; Persons v. Parker, 3 Barb. (N. 
Y.) 249. 
[a] For example where an assail- 


ant with a deadly weapon is careless- 
ly permitted by a sheriff to escape 
from his custody, another person aft- 
erward put to expense to have him 
bound over to keep the peace cannot 
maintain an action on the case against 
the sheriff to recover for the same. 
Hullinger v. Worrell, 83 Ill. 220. 


18. Butler v. Bennett, 11 Pa. Co. 
88; Jacobs v. Shannon, 1 Tex. Civ. A. 
395, 21 SW 386. 


[a] Thus (1) where the assignee 
of a term of years, who holds over 
after its expiration, is dispossessed 
by proceedings by the landlord 
against the original lessee, he is not 
entitled to recover against the con- 
stable for a false return of the sum- 
mons in the proceedings, both be- 
cause he is not a party to the suit, and 
because any injury resulting to him 
is due to his concurrent negligence in 
remaining in the premises after his 
interest therein has expired. Butler 
v. Bennett, 11 Pa. Co. 88. (2) Where, 
in an action against a sheriff for tak- 


been levied on, and that, although the 
attachment lien had been foreclosed, 
plaintiffs had not caused a sale of 
these lands, a charge by the court 
that, even if the bond was insufficient, 
plaintiffs could not recover, if they 
had negligently failed to make good 
their debt out of the sale of these 
lands was proper. Jacobs v. Shannon, 
1) Tex. Civ. A. 395,.22 (Siw 386: 


19. Douglass v. Baker, 9 Mo. 41. 

20. Carrington v. Anderson, 5 
Munts GLO Vane S25 

21. Defenses see infra § 624. 

22. McGough v. Wellington, 6 Al- 
len (Mass.) 505. 

23. Englehart v. Sage, 73 Mont. 
139, 235 P 767, 40 ALR 590. And see 


cases infra this note. 


[a] Rule applies where the reme- 
dy which is, or was, open and avail- 
able consists of: (1) A summary pro- 
ceeding. See infra § 696. (2) An ac- 
tion or proceeding on the sheriff’s 
bond (Briley v. Copeland, 14 Ill. 38; 
Lagan v. Williamson, 53 N. C. 433; En- 
terline v. Comrey, 15° Pa, Cow 627) C3) 
or to recover a statutory penalty (Ab- 
bott v. Norman, 134 Ark. 535, 204 SW 
303; Amend v. Murphy, 69 Ill. 337). 
(4) A proceeding to retax the sher- 
iff’'s fees and costs. Cramer v. Op- 
penstein, 16 Colo. 495, 27 P 713. (5) 
Acceptance of an assignment of, and 
maintenance of an action on, a’ jail 
limits bond. Wilson v. Franz, 206 
Mich. 581, 173 NW 541. (6) Inter- 
vention, and assertion of a claim to 
the property in question, in another 
action or suit. New Zealand Nat. 
Bank v. Finn, 81 Cal. A. 817, 253 P 
757; Englehart v. Sage, 73 Mont. 139, 
235 P 767, 40 ALR 590; Breit v. Solfe- 
rino, (iON. J. Lb. 4386, 72 A793 Wows 
oF va spears, LOO" No Ce 747, eLsOmeny 


24. Dearborn v. Kelley, 3 Allen’ 
(Mass.) 426. 
25. Brayman v. Whitcomb, 134 


Mass. 525. 


26. Huston v. Benjamin, 21 8S. D. 
318, 112 NW 842. 
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in question, where there is nothing to show that 
plaintiff knew of or acquiesced in such claim.?7 
On the other hand, a person who has ratified the acts 
of a sheriff with reference to the disposal of prop- 
erty levied on cannot thereafter maintain an action 
against him because of such acts;?® where a party 
proceeds by attachment, and receives the principal 
of the debt, he cannot afterward sue the sheriff for 
damages for the detention thereof ;?° a person who 
has failed to appeal from a dismissal of his claim 
may not maintain trover against the sheriff;°° and 
after a judgment against a deputy in trespass de 
bonis asportatis, and execution levied on the body 
of the deputy, but not satisfied, no action lies against 
the sheriff for the same cause.?+ 


Court’s exoneration and release of sheriff from 
accountability to it does not release or protect him 
from liability to third persons.?? 


[§ 613] b. Against Indemnitors. An action can- 
not be maintained against indemnitors of the sher- 
iff, unless an action could have been maintained 
against the sheriff for the act complained of if no 
indemnity had been given.®*. The right of a judg- 
ment debtor to sue on a bond of indemnity for the 
seizure and sale of exempt property is not affected 
by his failure to give the sheriff notice of his claim 
of exemption.** It has been held that a person is 
not deprived of his right of action on an indemnify- 
ing bond executed to the officer because the officer 
has rendered himself liable by failure to return the 
indemnifying bond;°® but there is authority to 
the ‘contrary.2® Where two indemnity bonds have 
been given by different execution creditors, and the 
surplus of the proceeds of the execution sale, re- 
maining after satisfying one execution, have been 
paid by the sheriff to the other execution creditor, 
the facts that a claimant brought an action on the 
bond given by the former execution creditor and 
recovered for the amount of the goods applied to 


27. Comeau v. Hurley, 24S. D. 275, 36. 
123° NW. 715. 


98. Hewes v. Parkman, 20 Pick. S 817 
(Mass.) 90. 37. 


@9,, Daniel v. Capers, 15 'S. C. 1. 338. 
30. Griner v. Lowe, 19 Ga. A. 520, 
91 SE 919. ; 39. 


304 
Judgment against claimant as bar 
to action against officer see Execu- 


tions § 538. 41. Jacobs v. 
31. Campbell v. Phelps, 1 Pick. ete., Co., 21 Pa. Co. 492 
(Mass.) 62, 11 AmD 139. 42. Jacobs v. 


[a] Action on judgment.—No ac-| °te» Co Supra. 


tion lies agaimst a sheriff on a judg- 
ment recovered against his deputy. 44, 
Bony eat v. Kimball, 8 Allen (Mass.) | 385, 
we). 


‘32. Wiley v. Boyd, 1 Hawaii 20. 


33. Whitney v. Gammon, (Iowa) 67 
NW 405; Marshaf#l v. Stewart, 67 
Miss. 494, 7 S 284; Moore v. Allen, 46. 
25 Miss. 363. 


34. Whitney v. Gammon, 103 Iowa 


ground that the object of the notice} 534; 
was merely to enable the officer to| (N. Y.) 465; 
protect himself by demanding indem- 
nity, which the officer had done with- fal 
out such notice). 


35. Chisholm v. Gooch, 79 Ky. 468. 


— 
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New Albany Wholesale Gro- 


cery Co. v. Wells, 114 Miss. 144, 74 


State v. Doan, 39 Mo. 44. 


Bank of Commerce v. U. S. Fi- 
937. Gee éte:, Cos 58 Mont. 236, 194 
158. 


Creighton v. Daniels, 2 N. S. 


40. Creighton v. Daniels, supra. 
People’s Electric, 


People’s 


43. Egery v. Buchanan, 5 Cal. 58. } 
Lowenberg v. Jefferies, 74 Fed. 


45. Detinue see Detinue § 33. 


Replevin see Exemptions § 284; Re- 
plevin §§ 24-45, 61, 


Assumpsit generally see As- 
sumpsit, Action of, 5 C. J. p 1378. 


47. Pettyjohn v. Hudson, 4 Del. 
363, 72 NW 551 (so holding on the| 468; Crane v. Dygert, 1 Wend. (N. Y.) 
Armstrong v. Garrow, 6 Cow. 
Overton v. Hudson, 2] 
Wash. (2 Va.) 172. 


Receipt of notes by officer.— 
Where the coroner received notes in 
payment of an execution in his hands, 


[§§ 612-615 


his execution do not bar him from bringing an ac- 
tion on the bond given by the other execution cred- 
itor2? 


[§ 614] B. Nature and Form of Remedy—l. In 
General. A sheriff, who has wrongfully seized prop- 
erty, may be sued therefor in any appropriate form 
of action the aggrieved party may elect to pursue.*® 
When a sheriff has failed to levy under a writ, the 
remedy is by action against him,?° and not by rule 
to amend his return;*® and where a sheriff. makes 
a false return, the remedy of the injured party is 
an action for damages against the officer,+t and 
not a motion to set aside the return.4? Where a 
sheriff returns an execution nulla bona, and refuses 
to pay over money collected on it, the action must 
be for a false return.*? An action against a sheriff 
for an unauthorized release of attached property is 
Tay WORE = 


[§ 615] 2. Particular Forms of Action**—a. As- 
sumpsit.*® Assumpsit is a proper form of action 
against a sheriff who has failed or refused to pay 
over to the person entitled thereto money collected 
by him#’ or by his deputy,*® or has paid money in 
his hands to a person other than the one really 
entitled thereto;4® and if the officer selling proper-» 
ty at an official sale delivered the same to the pur- 
chaser without collecting the purchase money, the 
person entitled to the proceeds of the sale may re- 
cover the amount in an action of assumpsit.°° It 
has also been held that a person who is injured by 
the misconduct of an officer may waive the tort and 
recover by an action of assumpsit any money in the 
hands of the tortfeasor as the fruits derived from 
the wrongful act.°+ So also where an officer failed 
to execute and return a writ which had been renewed 
upon his agreement to be responsible therefor, the 
remedy is by assumpsit upon his promise.®? 


and returned that he had received the 
amount of the execution in full, and 
such notes were subsequently de- 
manded by plaintiff, the demand was 
a ratification of the act of the officer, 
and plaintiff was entitled to recover 
against him in an action of assumpsit 
on money counts, and need not bring 
trover on account of the notes. Town- 
send v. Olin, 5 Wend. (N. Y.) 207. 


_[b] Assumpsit against representa- 
tives of deceased sheriff is proper.— 
Oren ton v. Hudson, 2 Wash. (2 Va.) 


48. Evans v. Hays, 1 Mo. 697; 
aoe v. Hudson, 2 Wash. (2 Va.) 


Blectrie, 


49. Merchants’, ete., Nat. Bank v. 
Barnes, 18 Mont. 335, 45 P 218, 56 Am 
SR 586, 47 LRA 737. See Every v. 
Edgerton, 7 Wend. (N. Y.) 259 (inti- 
mating that this would be true if 
plaintiff's right to the money was 
clear and unquestionable, but holding 
on his elaim is not of that charac- 
er). 


50. Appleton v. Bancroft, 10 Mete. 
| (Mass.) 231; Denton v. Livingston, 9 
Johns. (N. Y,) 96, 6 AmD 264. 


ety Richardson v. Kimball, 28 Me, 


52. Homan vy. Liswell, 6 Cow. (N. 
Nea OB) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 616-619] 


[§ 616] b. Book Account.®? An action of book 
account does not lie against an officer for money 
which he has failed to eollect.>* 


[§ 617] ce. Case.®> An action on the case is a 
proper remedy to enforce the lability of a sheriff 
for failure to execute process,°*® permitting the es- 
cape of a debtor arrested on civil process,** failure 
to set aside to the debtor goods exempt from execu- 
tion,®® selling property claimed as exempt,°? mak- 
ing a false®® or improper®! return, makmg an ex- 
cessive levy,®? selling property levied on at a place 
other than one of those authorized by the statute,®* 
failure to sell property levied on within a reasonable 
time after the seizure,°* neglect to take proper care 
of property seized by him under process,®° refus- 
ing to take bail from a debtor arrested on mesne 
process,°® disregarding a proper notice of labor 
claims when he has in his hands funds derived from 
the master’s property,®* failure to take security,®® 
taking insufficient security,®°® failure to pay over 
money collected,*® or seizing property under an ex- 
ecution on a judgment procured by fraud to which 
the officer was a party.‘1 However,’ case is not a 
proper remedy against a sheriff for levying an 
execution after the return day,‘? or selling property 
levied on without giving the proper notice.7? Ordi- 
narily, an action on the case is a proper form of 
remedy to enforce the liability of a sheriff for fail- 


SHERIFFS AND CONSTABLES 


[57 C.J.] 941 


ure to return process;7* but where an original 
execution has been renewed on a constable’s respon- 
sibility and on good consideration, ease is not the 
proper form of action against him for not return- 
ing it.7° 

Common law right of suing in case is not taken 
away by a statute permitting an action of debt for 
the same cause.’°® 


Exclusive remedy.‘* Where process was issued 
by competent authority, was regular on its face, and 
was executed by an officer according to its mandate, 
case for malicious motive on his part is the only 
remedy available against him.7* In a few states 
it has been provided by statute that an action upon 
the case and no other shall lie against a sheriff for 
any damages arising from his official default or mis- 
conduct." 


[§ 618] d. Debt.8° At least where it is so pro- 
vided by statute,*t an action of debt is a proper 
remedy against a sheriff who has failed to exeeute®? 
or return*®* process, received depreciated currency 
in satisfaction of an execution,®* failed to pay over 
money collected,®® or failed without legal exeuse to 
apply property levied on under an execution to the 
satisfaction of the same.§°® 


[§ 619] e. Trespass.*7 Trespass is a proper form , 
of remedy to enforce the lability of a sheriff or his 
indemnitors for a wrongful seizure®® and sale*®® of 


189, 53 SW 1057; Rice v. Wood, 61 
Ark. 442, 33 SW 636, 31 LRA 609. 


Md.—tTrieber v. Blocher, 10 Md. #4. 
Maes tedman v. Freeman, 3 Cush. 


Miss.—Perry v. Lewis, 49 Miss. 443. 
Mo.—Wetzell v. Waters, 18 Mo. 396; 


53. Generally see Accounts and 71. Brown v. Wood, 178. GC. L. 457. 
Accounting §§ 212-248. 72. Vail v. Lewis, 4 Johns. (N. Y.) 
54. Gleason*v. Briggs, 28 Vt. 135.| 450, 4 AmD 300. 
55. Generally see Case, Action on 73. Carrier v. Esbaugh, 70 Pa. 239. 
11 C. J. pl 74. Burk v. Campbell, 15 Johns. 
56. Platt v. Sherry, 7 Wend. (N.| (N. Y.) 456. 
Wj 2oo Minny Vv. Sta John, vod Vt. 75n Homan vs Liswell, 6 Cows (N 
334. : port, |r) 28 ‘ ; ad 
57. Sawyer v. Ballew, ‘ORE, 
(Ala.) 116; Colby v. Sampson, 5 Mass. 76. Rawson v. Dole, 2 Johns, (N. 


310; Rawson v. Dole, 2 Johns. (N. Y.) 
454; Boyce v. Barksdale, 15 S.C. L. 
141. 


58. Briggs v. Bell, 8 N. J. L. J. 251. 


59. Van Dresor v. King, 34 Pa. 201, 
75 AmD 6438. 


60. Humphrey v. Case, 8 Conn. 101, 
20 AmD 95; Clough v. Monroe, 34 N. 
H.s38t. 


[a] Rule applied.—Case against 
the sheriff is a proper remedy for an 
attaching creditor who has lost his 
attachment by reason of the false re- 
turn of a deputy of such sheriff upon 
another writ against the same debt- 
or. Clough v. Monroe, 34 N. H. 381. 


61. Sutherland v. Cunningham, 1 
Stew. (Ala.) 438. 


62. Jarratt v. Gwathmey, 5 Blackf. 
(Ind.) 237. 

63. Sheppard v. Shelton, 34 Ala. 
652. 


64. Bales v. Wingfield, 2 N. & M. 
831, 28 ECL 592. 


65. Nutt v. Wheeler, 30 Vt. 436, 73 
AmD 316. 

66. Churchill v. Churchill, 12 Vt. 
661. 

67. Yeager v. Toole, 1 Dauph. Co. 
(Pa.) 120. 

68. Gibbs v. Bull, 18 Johns. (N. 
YY.) 4356. 

69. Gilbert v. Buffalo Bill’s Wild 


West Co., 70 Ill. A. 326; Gibbs v. Bull, 
18 Johns. (N. Y.) 435. 


70. Fagan v. Williamson, 53 N. C. 
433. 


Y.) 454; Fagan v. Williamson, 53 N. 
C. 433. 
Rule applied see Prisons § 81. 


77. Case as only common law rem- 
edy against sheriff for escape of pris- 
oner see Prisons § 81. 


78. Smith v. Miles, 22 F. Cas. No. 
13,079a, Hempst. 34. 

79. See statutory provisions. 

80. Action of debt: 


Bees see Debt, Action of 18 C. J. 

jamal 

Against officer for escape of prisoner 
ee Debt, Action of § 15; Prisons § 
a 

81. See statutory provisions. 


82. Pierce v. Sheldon, 13 Johns. 
GINE wes. ied OL 


83. Pierce v. Sheldon, supra. 


84.. Randolph v. Ringgold, 10 Ark. 
279, 52 AmD 235. 


85. Fagan v. Williamson, 53 N. C. 
433; Bodenhamer v. Bodenhamer, 6 
Humphr. (Tenn.) 264. 

86. Bodenhamer vy. Bodenhamer, 
supra. 

87. Generally see Trespass [38 
Cyc 985]. 

8s. U. S.—Lovejoy v. Murray, 3 


Wall. 1, 18 L. ed. 129; Parrish v. Dan- 
ford -s18 BH. CastaNo, 0s 70,9) es Bond 
345, 


Ala.—Sparkman v. Swift, 81 Ala. 
231, 8 S 160; Screws v. Watson, 48 
Ala. 628. 


Ark.—Moores v. Winter, 67 Ark. 


Peckham v. Lindell Glass Co., 9 Mo. 
A. 459. 


N. H.—Hills v. Hoitt, 18 N. H. 386. 


N. Y.—Pozzoni v. Henderson, 2 B. 
D. Smith 146. 


Pa.—Bogue v. Steel, 1 Phila. 90. 


Vt.—Lyman v. Holmes, 88 Vt. 431, 
92) AN 8292 


Ont.—McLeod v. Fortune, 19 U. €. 


Can.—McLeod v. Fortune, 19 U. C. 
Qs Ba 98: 


[a] Statute which prescribes the 
action on the case as the sole remedy 
for damages arising from the official 
default or misconduct of sheriffs (see 
supra § 617) does not take away the 
action of trespass at the suit of one 
whose property has been taken on a 
process against a stranger. Hills v. 
Hoitt, 18 N. H. 386. 


[b] Necessity for right of posses- 
sion.—In order to maintain trespass 
for a mere levy upon the goods of a 
person other than defendant in the 
writ, plaintiff must have had at the 
time of the levy either actual pos- 
session or the right to take posses- 
sion. Dixon v. White Sewing-Mach. 
Co., 128 Pa. 397, 18 A 502, 15 AmSR 
683, 5 LRA 659 [appr Kitchen v. Mc- 
Closkey, 150 Pa. 376, 24 A 688, 30 Am 
SR 811]. 


89. Berwald v. Ray, 165 Pa. 192, 
30 A 727; Bogue v. Steel, 1 Phila. 
CEan )i90): 


[a] Rule appilied.—An action of 
trespass may be maintained against 
a sheriff, where he has seized, sold, 
and delivered the goods of a partner- 
ship under an execution against one 
of the partners for his individual 


942 [57 C.J.] 
property not belonging to defendant in the process, 
levying on property which is exempt under the stat- 
ute,°° or upon which, under the circumstances, a 
levy was not authorized,®! selling property claimed 
as exempt,®” levying an execution after the return- 
day,°®® selling, under a levari facias, grain growing 
on mortgaged premises,°** selling property levied on 
without giving the proper notice,®® delivering prop- 
erty seized under a writ of replevin to plaintiff 
therein without requiring a sufficient bond,°®® or 
an injury done by his deputy to the person or prop- 
erty of another.°* On the other hand, trespass is 
not a proper form of action to enforce a sheriff’s 
liability for making an excessive levy,®*® seizure of 
property under an execution on a judgment procured 
by fraud to which the officer was a party,®® levy- 
ing on property already in the custody of the law, 
refusing to permit an attachment defendant to re- 
plevy the property on a valid and sufficient bond,? 
taking property out of the custody of defendant 
in replevin on an insufficient replevin bond,’ selling 
property levied on at a place other than one of those 
authorized by statute,* taking the goods of the exe- 
eution defendant without an auction sale, on de- 
fendant’s consent,® misapplication of the proceeds 
of a sale of property levied on,® making an improper 
return,’ or refusing to take bail from a debtor ar- 
rested on mesne process;® and, where a writ was 
issued by competent authority and was regular on 
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its face, an officer cannot be held liable in trespass 
for executing it according to its mandate,® even 
though he acted maliciously.1° It has been both af- 
firmed'! and denied!” that trespass is a proper rem- 
edy for a refusal to release property claimed as 
exempt. 


[§ 620] f. Trover.1? Trover is a proper form of 
action against a sheriff who has seized'* or sold!® 
the property of one person under process against 
another, seized mortgaged chattels in the possession 
of the mortgagee,'® seized exempt property,’ re- 
fused to release it,t® and sold it under his process 
notwithstanding the claim of exemption,!® or sold 
property without giving the notice required by 
law;*° and the purchase by an officer at his own 
sale of goods seized by him on execution may be 
regarded as a conversion of the property, so as to 
justify an action of trover against him. So also 
where an officer who had attached animals fed them 
on defendant’s hay without his consent, defendant, 
on being successful in the attachment suit, may 
maintain trover against the officer for the hay ;?2 
and where an officer, by his subsequent misconduct, 
became a trespasser ab initio, he is liable in con- 
version for the property seized by him to the same 
extent as if he had wrongfully taken it in the first 
place.** However, trover is not an appropriate rem- 
edy for the injury caused by the act of the sheriff 
in selling property levied on at a place other than 


326. 
Shelton, 


Tll.—Hanchett v. Williams, 24 Ill. 
AES 6: 


Minn.—Hossfeldt v. Dill, 28 Minn. 


34 Ala. 


debt. Bogue v. Steel, 1 Phila. (Pa.) |] West Co., 70 Ill, A. 
90. 4 Sheppard v. 
[b] Beversionary or conditional | 652. 


right of possession is sufficient to 
support the action. Dixon v. White 
Sewing-Mach. Co., 128 Pa. 397, 18 A 
502, 15 AmSR 683, 5 LRA 659 [appr 
Kitchen v. McCloskey, 150 Pa. 376, 24 
A 688, 30 AmSR 811]. 


90. Cornelia v. Ellis, 11 Ill. 584; 
Davlin v. Stone, 4 Cush. (Mass.) 359; 
Dow v. Smith, 7 Vt. 465, 29 AmD 202. 


91. Gorham v. Hood, 27 Ga. 299. 


92. Stephens v. Lawson, 7 Blackf. 
(Ind.) 275 [appr Mandlove v. Burton, 
1 Ind. 39]; Van Dresor v. King, 34 Pa. 
201, 75 AmD 648; Stamer v. Nass, 3 
Grant (Pa.) 240. 


93. Vail v. Lewis, 4 Johns. (N. Y.) 
450, 4 AmD 300. 


94. Myers v. White, 1 Rawle (Pa.) 
353. 

95. Wright v. Spencer, 1 Stew. 
CAlay 57618) Amb, 767 > Carrier v: 


Esbaugh, 70 Pa. 239. 


96. Parker v. Young, 188 Mass. 
600, 75 NE 98 (so holding on the 
ground that such disposal of the prop- 
erty renders the original taking un- 
lawful). 


97. Campbell v. Phelps, 17 Mass. 
244, 
{a] Trespass against sheriff prop- 


er remedy for wrongful seizure by 
deputy.—Codman v. Freeman, 3 Cush. 
(Mass.) 306. 

98. Jarratt v. Gwathmey, 5 Blackf. 
(Ind.) 237. 

99. Brown v. Wood, 17 8S. C. L. 
457, 

1. King v. Macdonald, 15 U. C. C. 
P. (Ont.) 397. 


2. Walker v. Hampton, 8 Ala. 412. 


5. Barnes v. Rogers, 23 Ill. 350. 


6. Walker v. Lovell, 28 N. H. 138, 
61 AmD 605. 


7. Sutherland vy. 
Stew. (Ala.) 438. 


te Churchill v. Churchill, 12 


9. «Smith v. Miles; 22 m Cas. No. 
13,079a, Hempst. 34. 


10. Smith v. Miles, supra. 


11. Oliver v. Wilson, 8 N. D. 590, 
80 NW 757, 73 AmSR 784. 


12.) Briges viBelly syNwd. la. J. 250, 


13. Generally see Trover and Con- 
version [38 Cyc 1997]. 


14. Cal.—Brinkley-Douglas Fruit 
Co. v. Silman, 33 Cal. A. 643, 651, 166 
P 371 [quot Cye]. 


Colo.—Woodworth v. Gorsline, 
Colo, 186,69 P 705, 58 RA 417. 


Ill.—Yockey v. Smith, 181 Ill. 564, 
54 NE 1048, 72 AmSR 286 [aff 81 Ill. 
A. 556]. 


N. Y.—Manning v. Keenan, 73 N. 
Yo 4b; ) Hill wv. yPage, 108 App. Div. 
71, 59 NYS 465, 

Tex.—Triplett v. Morris, 
Civ. A. 50, 44 SW 684. 


Vt.—Lyman v. Holmes, 88 Vt. 481, 
92 A 829. 


Cunningham, 1 


Vt. 


30 


18 Tex. 


[a] Rule does not apply where the 
officer did not in fact (1) interfere 
with the property, take it into his 


custody (Rand v. Sargent, 23 Me. 326, 
39 AmD 625), (2) or disturb the own- 
er in his possession (Amadon vy. Mey- 
ers, 6 Vt. 308). 


15. Cal.—Brinkley-Douglas Fruit 
Co. v. Silman, 38 Cal. A. 648, 651, 166 


3. Gilbert v. Buffalo Bill’s Wild’ P 871 [quot Cyc]. 


469, 10 NW 781. 


N. Y.—Hill v. Page, 108 App. Div. 
71, 59 NYS 465. 


Tenn.—Hunt v. Walker, 12 Heisk. 


. 


[a] Rule applies, although the 
buyer has not actually removed the 
property. Hill v. Page, 108 App. Div. 
71, 59 NYS 465. 


[b] Acquiescence in sale of prop- 
erty incapable of manual delivery.— 
Where property of such bulky char- 
acter as to be incapable of immediate 
manual delivery is assumed to be sold 
by a sheriff under execution, against 
the protest of the owner, as the prop- 
erty of the execution debtor, and the 
purchaser is left to take possession 
for himself, the owner may acquiesce 
in the sale, and sue the sheriff for a 


conversion. Hossfeldt vy. Dill, 28 
Minn. 469, 10 NW 781. 

16. Rider v. Edgar, 54 Cal. 127. 

iv. Daviin ‘v. Stone, ~45 Cushe 


(Mass.) 359; Hawkins v. Pearce, 11 
Humphr. (Tenn.) 44; Below v. Rob- 
bins, 76 Wis. 600, 45 NW 416, 20 Am 
SR 89, 8 LRA 467. 


18. Oliver v. Wilson, 8 N. D. 590, 
80 NW 757, 78 AmSR 784. 


19. Mandlove v. Burton, 1 Indy 393 
Hawkins v. Pearce, 11 Humphr. 
(Tenn.) 44; Below v. Robbins, 76 


Wis. 600, 45 NW 416, £0 AmSR 89, 8 
LRA 467. 


20. Wright v. Spsacer, 
(Ala.) 576, 18 AmD 76. 


1 Stew. 


Ferien Perkins v. Thompson, 3 N. H.. 
144. : 
22. York v. Sanborn, 47 N. H. 403. 


23. Morrin v. Manning, 205 Mass. 
205, 91 NE 308. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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one of those authorized by the statute,’ failure to 
take a bond with sufficient sureties on executing’ a 
writ of replevin,?® taking judgment against a re- 
ceiptor for property for too small a sum,?° or neg- 
lect to take proper care of property seized by him 
under process.?‘ Neither can an officer who has 
attached and sold property under regular process 
be held liable in trover therefor,?® although defend- 
ant is ultimately successful in the suit.2® Where a 
sheriff levied on property under executions prior to 
an assignment for the benefit of creditors by the 
owner, and after such assignment other executions 
came into his hands and he claimed the right to ap- 
ply the unsold portion of the goods to the latter 
executions, and the assignee in order to procure the 
release of the goods paid to the sheriff the amount 
of such executions, the assignee had no right of ac- 
tion against the sheriff as for conversion of the 
goods.°° In order to maintain trover complainant 
must have had not only a property in the goods? 
but also a right to the actual possession thereof,” 
at the time of the conversion. It is not necessary 
that a conversion by the officer shall have been to 
his own use.?3 


[§ 621] 3. Cure or Waiver of Objection to Form. 
Where no objection is taken at the trial to the form 
of the action, such an objection cannot be raised 
afterward.** It has been held that an objection to 
the form of the action may be obviated by amend- 
ment of the declaration.®® 


[§ 622] 4. Joinder of Causes of Action.*® The 
general rules with respect to the joinder of causes 
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to make money under an execution, 
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of action*? apply to actions against sheriffs and 
constables for official defaults.*® 


[§ 623] C. Conditions Precedent.’® An attaching 
creditor need not, before suing an officer, go through 
the useless formality of demanding attached goods 
which the officer released and did not afterward take 
possession of.4° 


Security for costs.4: A sheriff is not entitled to 
security for costs of an action brought against him 
for negligence in not making a seizure under a writ 
of fieri facias.*? 


Notice of action. Under the statutes of some ju- 
risdictions a sheriff or constable is entitled to no- 
tice before an action is brought against him;** and 
where plaintiff agreed with the sheriff, in considera- 
tion of the latter not retaking defendant who had 
escaped, that plaintiff would not sue the sheriff 
without notice, and reasonable time to retake, it was 
held that he could not sue without such notice.** 


Demanding copy of warrant. A statute providing 
that no action shall be brought against any constable 
for anything done in obedience to any warrant until 
demand has been made for a copy of the warrant*® 
will be given effect in cases wherein it is applica- 
ble;#® but it does not apply where the constable 
did not act in pursuance of the warrant,** or the 
warrant does not constitute a defense, excuse, or 
justification for the acts or conduct complained of.*% 
Where a demand is made and complied with, an ac- 
tion does lie against the constable.*® 


Effect of failure of sheriff to return 


24. Sheppard v. Shelton, 34 Ala. 
€52. 
25. Parker v. Young, 188 Mass. returning the 


600, 75 NE 98. 


26. Bissell v. Huntington, 2 N. H. 
142. 

27. Nutt v. Wheeler, 30 Vt. 436, 73 
AmD 316; Abbott v. Kimball, 19 Vt. 


651, 47 AmD 708. 


28. York v. Sanborn, 47 N. H. 403; 
Abbott v. Kimball, 19 Vt. 551, 47 AmD 
708. : 


29. See cases supra note 28. 


30. Freeman v. Grant, 132 N. Y. 
22, 30 NE 247. 


31. Dubois v. Harcourt, 20 Wend. 
CNS GY.) 41% 


32. Dubois v. Harcourt, supra. 


[a] Rule applied.—(1) An officer 
who levies on property previously 
levied upon by another officer cannot 
maintain trover against a third offi- 
cer who illegally seizes and sells the 
property. Dubois v. Harcourt, 20 
Wend. (N. Y.) 41. (2) Where a horse, 
hired for a given time, was levied on 
before the expiration of the time, and 
sold under an execution against the 
bailee, the general owner cannot 
maintain trover against the sheriff, 
either before or after the determina- 
tion of the bailment. Caldwell v. 
Cowan, 9 Yerg. (Tenn.) 262. 


33. Nutter v. Ricketts, 6 Iowa 92. 
34. Rider v. Chick, 59 N. H. 50. 
35. Rider v. Chick, supra. 

36. Splitting cause of action see 


Actions § 298. 
37. See Actions §§ 188-274. 
38. See cases infra this note. 
[a] Proper joinder.—(1) Neglect 


suffering defendant to escape, and not 
execution in thirty 
days, may all be united in an action 
of debt against a constable. Sand- 
ford ve Colfax, 4 °N. 5. du. 120, .(@2) An 
action against a constable for injury 
to property, in which the sureties on 
his bond are joined, does not improp- 
erly join two causes of action, as one 
in tort, and one on contract. Bell v. 
Peck, 104,Cale 34; 37%) P 7.66. 


[b] Improper joinder.—(1) A cause 
of action for failure of defendant 
sheriff to levy an execution cannot 
be joined with a cause of action for a 
wrongful levy on property and a con- 
version of the same under another 
judgment. Vaule v. Steenerson, 63 
Minn. 110, 65 NW 257. (2) An action 
against a_ sheriff for a wrongful 
seizure of property on execution can- 
not be joined with a suit on a bond of 
indemnity to the sheriff against the 
obligors of such bond. Longcope v. 
Bruce, 44 Tex. 434. 


39. Cross references: 
Claim, notice, or demand as prereq- 
uisite to action for: 
Failure to: 
Collect money see supra § 414, 
Execute process see supra § 214. 


Have property forthcoming to 
satisfy writ see supra § 344. 
Pay over money see supra § 441, 
Loss of, or injury to, property see 
supra § 322, 
Sale of property under process 
against another see supra § 370. 


Taking insufficient security see su- 
pra § 455. 

Wrongful seizure see supra §§ 261, 
278-280. 


indemnity bond see supra § 613. 


Order for payment of money as pre- 
ae to suit therefor see supra 
442. 


Proceedings against bail as condition 
precedent see supra § 459. 


40. Isenman v. Burnell, 125 Me. 57, 
130 A 868. 


41. Generally see Costs §§ 464-575. 


42. Creighton v. Sweetlan‘d, 18 Ont. 
Pr. 180 [foll McWhirter v. Corbett, 
4 U.C. C. P. (Ont.) 203] (so holding 
on the ground that a sheriff executing 
a writ of fieri facias is not fulfilling a 
public duty). 


43. Robicheau v. Arsineau, 11 N. 
B. 72; Lough v. Coleman, 29 U. C. Q. 
B. (Ont.) 367. Compare McWhirter 
Vv. Corbett..f Ui. Ca Ce Pa (Ont )el0s 
(a sheriff is not entitled to notice of 
an action against him arising out of 
the execution of a fieri facias in a pri- 
vate suit). 


[a] Notices held sufficient.—Mur- 
phy v. McMillan, 46 N. B. 88; Oli- 
phent v. Leslie, 24 U. C. Q. B, (Ont.) 


44. Powers v. Wilson, 7 Cow. (N. 
Yoon 2te. 


45. See statutory provisions. 

46. Varley v. Zahn, 11 Serg. & R. 
(Pa.) 185; Bassett v. Walker, 3 Pa. 
Co. 183; Osborn v. Burket, 1 Browne 
(Pa.) 348. 
eae Mollison v. Bowman, 5 PaLJ 
181. 


48. Ford v. Campbell, 51 Pa. Super. 
388; Tore v. Swogger, 41 Pa. Co. 329; 
Tore v. Swogger, 41 Pa. Co. 327. 


49. Solloway v. Williams, 65 Ont. 
L. 243, [1930] 3 DomLR 953. 
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[§ 624] D. Defenses.®° A sheriff who is sued for 
an act done by him in the execution of process has 
the right to take on himself the conduct of the 
defense,®! and set up such proper defenses as he 
has,®? notwithstanding the fact that he has been 
indemnified by the party suing out the process;°* 
and where the suit is brought by a person other than 
plaintiff in the process in question, matters which 
would be available to such plaintiff in the process 
are available to the sheriff;°>* but in an action by 
a mortgagee, the fact that he has other security is 
not a defense;°® and in an action by a conditional 
seller, a tender of money to him is not a defense 
where it was not timely®® or of the full amount ow- 
ing.©? In an action by plaintiff in the process for 
failure to execute or return the process, the officer 
may defend on the ground that his omission was 
due to the conduct or instructions of plaintiff or his 
attorney,®* but not on the ground that delay was 
requested by the attorney for defendant in the proc- 
ess, where the attorney for plaintiff refused to con- 
sent to the delay and insisted that the sheriff should 
proceed.°°® 


Where action is against indemnitors, they may 
avail themselves of any defense which would be 
available to the sheriff if no bond had been taken.*®° 
The fact that an indemnity bond recites that the 
officer has been directed to levy on property of the 
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judgment debtor will not prevent a recovery against 
the indemnitors if the officer was actually directed 
to levy on property of a third person by the prin- 
cipal in the bond.®+ 


[§ 625] E. Jurisdiction and Venue.** The ques- 
tion of what particular court has jurisdiction of 
an action against a sheriff or constable for official 
default or misconduct is governed by the statute.** 
Under some statutes an action against a sheriff or 
constable for a neglect of duty in respect to the 
execution of process is properly brought in the coun- 
ty in which the judgment was rendered or the pro- 
ceeding had pursuant to which the process issued,°* 
even though the sheriff or constable is an officer in 
another county ;°° but the remedy is not necessarily 
to be sought in the court from which the process 
issued ;®* and under other statutes such an action 
must be brought in the sheriff’s own county,® al- 
though the process issued from a court of another 
county.°8 Sometimes, a certain court is considered 
as the same court when sitting in any county in 
the state, so as to permit an action against a sheriff 
for neglecting to return an execution to be main- 
tained in a county where either party dwells.°® Un- 
der some statutes an action against a sheriff or con- 
stable for official misconduct must be tried in the 
county where the cause of action arose;*° but such 


case for a constable’s neglect of duty.’ 


50. Matters affecting coebegy sl Aid 57. Truitt v. Patten, supra. 
particular defaults see Buren: 423_|, 58% .G. F. Harvey Co. v. Huddles- 


245, 288-299, 324-330, 
436, 456-462, 474-488, 497-504. 


51. Peck v. Acker, 20 Wend. (N. 
Y.) 605. 
52. See cases infra this note. 


[a] Good defenses.—(1) An attach- 
ment is a good defense to an action by 
a fraudulent transferee of the at- 
tached property against the sheriff 
for seizing it. Hart v. Clarke, 194 N. 
Y. 403, 87 NE 808. (2) “A person hav- 
ing cause for complaint against an 
officer for a false return cannot hoid 
the officer for his own fault or mis- 
conduct.”” State v. McCarthy, 134 Mo. 
A, 630, 632, 114 SW 1110. 


{b] Estoppel to set up defense.— 
Foster v. Glass, 26 U. C. Q. B. (Ont.) 
277. 


53. Peck v. Acker, 20 Wend. (N. 
Y.) 605. 


54. See cases infra this note. 


{a] Rule applied (1) to an estop- 
pel of the present plaintiff, a stranger 
to the execution in question, to assert 
title as against the execution credi- 
tor. Feinberg v. Allen, 143 App. Div. 
866, 128 NYS 906. (2) A sheriff who 
has attached property has the right to 
defend the title of the attachment de- 
fendamt thereto so as to protect his 
writ, at least until he has made re- 
turn so that plaintiff in the action 
may make his defense thereto. Is- 
rael v, Bryan, 52 Cal. A, 66, 197 P 121. 
(3) An officer who takes property un- 
der a writ of replevin in favor of the 
owner is the owner’s agent in the 
taking and may defend as such, al- 
though his justification under the 
process fails. Wheeler v. Selden, 62 
Vt. 310, 20 A 197. 


55. Godman v. Olson, 38 N. D. 360, 
165 NW 515; Bankers’ Discount Corp. 
v. Noe, 116 Or. 570, 242 P 610. 


56. Truitt v. Patten, 75 Utah 567, 
260, 175, 
aaseat 


ton, 125 Ark. 522, 189 SW 181. 


59. James Mfg. Co. v. E. Rehkopf 
Saddlery Co., 145 Ky. 524, 140 SW 698. 


60. Moore v. Allen, 25 Miss. 353; 
Se Vv, iess, 117 N.Y.) .306,,22 NE 


[a] Illustration.—In an _ action 
against the indemnitors of a sheriff 
for a wrongful attachment by the lat- 
ter, the indemnitors stand in his 
shoes anid may defend on the ground 
that he ‘took 
valid attachment and that the prop- 
erty, prior.to the attachment, had 
been assigned to plaintiff fraudulent- 
ly and with intent to hinder, delay, 
and defraud the creditors of the as- 


signor. Hess v. Hess, 117 N. Y. 306, 
22 NE 956. 
61. Benson v. Caulfield, 64 Nebr. 


101, 89 NW 664. 


62. Cross references: 
Jurisdiction: 
Generally see Courts §§ 13-177. 


Of replevin action against attach- 
ing officer see Courts § 587. 
Venue of actions against public offi- 
cers generally see Officers § 339; 

Venue [40 Cyc 87]. 


63. See statutory provisions. 


_[a] District court (1) has exclu- 
sive jurisdiction of an action against 
an officer for damages caused by a 
wrongful levy of an order of sale is- 
sued by a justice court, where the 
amount sued for is beyond the juris- 
diction of a justice court. Ostrom v. 
McCloskey, (Tex. Civ. A.) 44 SW 307. 
(2) Under some statutes, however, a 
district court has no jurisdiction of. 
an action on the case for a false re- 


turn. ‘Belly. Jarvis; 6° U. ©. Q. B. 
(Ont.) 428. 
[b] Court of common pleas has ju- 


risdiction of a special action on the 


the property under a| 


Hoops v. Crowley, 12 Serg. & R. (Pa.) 
219 note. 


[c] County court.—An action 
against a sheriff to recover damages 
for seizure and sale of exempt prop- 
erty under execution is not a suit for 
misconduct in office, within Code Civ. 
Proc: § 907, of which the county court 
has no jurisdiction. Strong v. Combs, 
68 Nebr. 315, 94 NW 149. 


_ [d] Justice of the peace (1) has, 
in some states, no jurisdiction of an 
action against a sheriff. Enterline v. 
Comrey, 15 Pa. Co. 627. (2) In other 
states a justice of the peace has ju- 
risdiction, within the limitations as to 
amount, of an action against a sheriff 
where it is for conversion of property 
and not for misconduct in office. 
Spielman v. Flynn, 19 Nebr. 342, 27 
NW 224; Neihardt v. Kilmer, 12 Nebr. 
35, 10 NW 581. 


64. Adams v. Simmons, 65 SW 152, 
23 KyL 1389; Ingram v. Turner, 51 
SW 148, 21 KyL 288; Watson v. 
Mitchell, 108 N: C364, 12 ‘Sh seer 
Contra Groom v. Pickett, 4 Bush 
GE&ys) Si 2¢ 

65. See cases supra note 64, 


66. Oger v. Daunoy, 7 Mart. N. S. 
(La.) 656 [foll Dum v. Vail, 7 Mart. 
(La.) 416]; Clark v. Morgan, 4 Mart. 
(La.) 79. 


67. Packard v. Hesterberg, 48 
Misc. 30, 96 NYS 72. 

68. Packard vy. Hesterberg, supra. 

69. Burrows vy. Fitch, Kirby 


(Conn.) 113. 
70. Morse v. Dunham, 48 Mich. 


590, 
112 NW 865; Dennis vy. Ford, 7N. J. L. 


200; Murphy v. Callan, 69 App. Div. 
413, 74 NYS 1009; Lamson Con- 
solidated Store Service Co. v. Hart, 1 
Silv. Sup. 427, 5 NYS 889; Seeley v. 
Birdsall, 15 Johns. (N. Y.) 267. 


_{a] Statutes applied.—(1) An ac- 
tion against a sheriff for trespass on 
lands must be brought in the county 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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statutes are of limited application.74 It has been 
held that an action of debt against the sheriff for 
an escape is a transitory action so that plaintiff may 
lay the venue in any county he pleases.7? 


[§ 626] F. Time To Sue and Limitations—1. 
Time When Action May Be Commenced. An action 
against a sheriff or constable may be brought at 
any time after the right of action arises and before 
it is barred by the statute of limitations.’ 


For delivery of, or failure to deliver, property. 
Where the property of defendant in replevin is 
taken by the officer and delivered to plaintiff with- 
out authority of law, defendant may sue the officer 
at once,** or he may elect to abide the result of the 
replevin suit.*® Also an efficer who has seized prop- 
erty under a writ of detinue may be sued at once 
upon his failure to comply with a statute requiring 
him to turn the property over to defendant after 
the failure of plaintiff to give a forthcoming bond ;7°® 
but where an officer would not be justified in turn- 
ing replevied property over to either party to the 
replevin action until the merits of that action have 
been adjudicated, a suit against him for not deliv- 
ering the property to one party may not be brought 
while an appeal from a dismissal of the replevin 
action is pending.*? 


Before or after return day of writ. It has been 
held that an action for failure to pay over money 
collected on a writ, or on a sale under a writ, cannot 
be brought until after the return-day of the writ,"§ at 
least where no demand on the officer has been 
made,*® but there is also authority for the view 
that, where a sheriff who has collected money on a 
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writ refuses to pay it over on demand, an action 
may be brought against him before the return-day.*° 


During pendency of attachment or trustee pro- 
ceedings. Where goods in the possession of a mort- 
gagor are attached and the mortgagee is summoned 
by a trustee writ, an action by the mortgagee for 
conversion’! or wrongful attachment,®? is prema- 
ture when it is brought while the attachment is still 
in force and before he has been discharged as trus- 
tee; but the pendency of an action in which prop- 
erty was attached presents no obstacle to an im- 
mediate suit by the owner against the sheriff for 
improperly selling the property ;** and where a dep- 
uty sheriff, having collected money on execution, 
was summoned as trustee of the execution creditor, 
the pendency of the trustee proceedings does not sus- 
pend the right of the execution creditor to commence 
an action on the case against the sheriff for refusal 
to pay him the money on demand.®* 


On indemnity bond. A claimant of property sold 
under execution may commence action against the 
obligors in an indemnity bond immediately after 
they have become liable.*® The action may be 
breught as soon as the injury is inflicted.®¢ 


[§ 627] 2. Time within Which Action Must Be 
Statutes providing 
that an action against a sheriff or constable for acts, 
omissions, negligence, or misconduct, in his official 
capacity or in connection with his official duties 
shall be brought within a specified time after the 
cause of action has accrued’® will be given effect 
when applicable;*® but sometimes such statutes are 
held not appleable to actions against such officers 


where the trespass occurred, if he as- 
sumed to act officially under process, 
notwithstanding there may have been 
some infirmity in the process. Morse 
v. Dunham, 48 Mich. 590, 12 NW 865. 
(2) An action for conversion, al- 
though not referring to the character 
in which defendant assumed to act 
when taking possession of the prop- 
erty, if against an officer who took 
possession, however wrongfully, by 
virtue of his Office, under a warrant 
duly issued, must be tried in the 

' county where the cause of action 
arose. Murphy v. Callan, 69 App. 
Div. 413, 74 NYS 1009. 


71. See cases infra this note. 


“{a] Limitations stated.—(1) Such 
a statute applies only to affirmative 
acts, and not to mere omissions. Wil- 
son v. Jenkins, 1 Edm. Sel. Cas. (N. 
Y.) 384; Fairchild v. Case, 24 Wend. 
(N. Y.) 381; Hopkins v. Haywood, 13 
Wend. (N. Y.) 265; Hlliott v. Cronk, 
13 Wend. (N. Y.) 36. (2) It does not 
apply to an action against indemni- 
tors. Harvey v. Brevard, 98 N. C. 
93, 3 SE 911. 


72. Jones v. Pemberton, 7N. J. L. 
350. 

73. Burton v. Cefalu, 165 Ala. 362, 
51 S 721. , 

74, Whitney v. Jenkinson, 3 Wis. 
407. 

75. Whitney v. Jenkinson, 3 Wis. 
407. 

76. Burton v. Cefalu, 165 Ala. 362, 
51S 721. 

77. Rich v. Conley, 64 NYS 333. 


78. McInerney v. Chicago Times 
Co., 41 Ill. A. 438. 


[a] Im New York a judgment 


creditor’s action against the sheriff 
for proceeds of sales on execution is 
prematurely brought, where the time 
has not yet expired to require the 
sheriff to make his return; if the 
time had expired, the judgment credi- 
tor would have a remedy either to 
compel return under Gen. Rule of 
Pract. No. 6, or to bring an action for 
damages against the sheriff. Buckley 
Baer cane; 114 Mise. 206, 186 NYS 


79. Bortel v. Ostrander, 15 HowPr 
(N. Y.) 572 (action by execution de- 
fendant for the surplus proceeds of 
a sale under the writ). But see 
Adams v. Bowe, 3 NYCivProc 191, 12 


AbbNCas 322 (where a sheriff seized. 


the property of an execution debtor, 
who gave to the sheriff a certified 
check to hold as security, while the 
debtor made arrangements to get the 
judgment reversed or modified, and 
the sheriff thereupon released the 
property, the execution creditor might 
sue the sheriff for the amount, al- 
though the writ had not been returned 
and the return-day had not arrived). 


80. Rogers v. Sumner, 16 Pick. 
(Mass.) 387. 


81. Emery v. Seavey, 
566, 20 NE 177. 


Jackson vy. Colcord, 114 Mass. 


148 Mass. 


Ross v. Philbrick, 39 Me. 29. 
Hicks v. Gleason, 20 Vt. 139. 
85. Chisholm vy. Gooch, 3 KyL 247. 


86. Woolner v. Spalding, 65 Miss. 
204, 3 S 583. 
87. Limitation of actions for acts 


or omissions in official capacity gen- 
erally see Limitations of Actions § 
122. 


88. See statutory provisions. 


89. U. S.—Bernard v. Bowe, 41 
Fed. 30 (New York statute). 


Cal.—Lambert v. McKenzie, 135 Cal. 
100, 67 P 6. 


Colo.—Peo. v. Cramer, 15 Colo. 155, 
25 Pr so2s 


Conn.—Hartford County Bank v. 
Waterman, 26 Conn. 324. 


Se ee Nie PO ata while eA 


Iowa.—Lower vy. 
408, 23 NW 897. 


Ky.—Fish v. Simmermans, 5 T. B. 
Mon, 81. : 


rR ie ah v. Browder, 6 Mart. N. S. 


Me.—-Bailey v. Hall, 16 Me. 408; 
Williams College v. Balch, 9 Me. 74: - 


Mo.—State v. O’Neill, 114 Mo. A. 
611, 90 SW 410; State v. Spencer, 30 
Mo. A. 407. 


N. Y.—Cumming v. Brown, 43 N. 
Y. 514; Smith v. Knapp, 30 N. Y. 581; 
Davy v. Field, 1 Abb. Dec. 490, 2 
Keyes 608; Beyer v. Sigel, 75 App. 
Div. 83, 77 NYS 1018 [aff 177 N. Y. 575 
mem, 69 NE 1120 mem]; Rice v. Pen- 
field, 49 Hun 368, 2 NYS 641, 15 NY 
CivProc 268; Peck v. Hurlburt, 46 
Barb. 559; Kings v. Walter, 6 Thomps. 


Miller, 66 Iowa 


& C. 338; Bowne v. O’Brien, 5 Daly 
474; Kirschberg v. Coghlan, 62 Misc. 
629, 115 NYS 1078; Fisher v. Pond, 2 
Hill 338. 


Oh.—State v. Crowell, 1 Oh. Dee. 
(Reprint) 41, 1 WestLJ 305. 


Pa.—Smith v. Jackson, 9 Pa. Dist. 
358, 24 Pa. Co. 420. 


Wis.—Bishop v. McGillis, 82 Wis. 
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to recover money collected by them or in their official 
custody,®® actions based on contracts of the sher- 
iff,°! or actions for acts done merely colore officii, 
and not virtute offici1;9? and they do not protect 
the obligors in a bond of indemnity given to the of- 
ficer in respect of the act complained of.°* An ac- 
tion against a sheriff for a false return of a fieri 
facias, being founded on a judgment, is within a 
statutory provision that no statute of limitations 
shall ever be pleaded as a bar, or operate as such, to 
any action founded on an instrument or contract in 
writing, whether the same be sealed or unsealed. 


Action for escape. A statute limiting the time for 
bringing suits against sheriffs for escapes of per- 
sons imprisoned on civil process applies as well to 
escapes after arrest and before commitment?® as 
to escapes after commitment;°® but a statutory 
limitation of time within which an action may be 
brought against bail®’ is not applicable to an action 
against a sheriff for an escape.** 


Effect of acknowledgment of liability. Where the 
default complained of is that of a deputy, his contin- 
uing acknowledgment of liability may preclude the 
sheriff from setting up the statute of limitations.®® 


Effect of reélection of sheriff. Where a sheriff 
having money in his official custody is reélected, this 
does not arrest the operation of the statute of lim- 
itations so as to make it begin to run anew from 
the commencement of his new term. 


[§ 628] b. Accrual of Cause of Action’—(1) In 
General. Under statutory provisions’ and general 
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rules‘ a statute of limitations begins to run in favor 
of a sheriff or constable when, but not until, a cause 
of action against him accrues. 


[§ 629] (2) Defaults in Respect of Execution of 
Process. It has been held that the right of action 
of the party in whose behalf mesne process was is- 
sued against a sheriff for negligence in the execu- 
tion of such process does not accrue, and the statute 
of limitations does not begin to run, until actual in- 
jury is suffered in consequence of such negligence ;* 
but there is also authority for the view that in such 
case the cause of action accrues and the statute 
commences to run at the time of the return of the 
writ.6 In the case of negligence in the execution of 
final process, the injury is suffered and the cause of 
action acerues when such process is returned unsatis- 
fied in whole or in part,’ and such return on final 
process also fixes the time of the accrual of the cause 
of action for defaults in respect of mesne process.® 
Where an execution is apparently satisfied but the 
levy is defective so that title to the property levied 
on does not pass, the cause of action acerues at the 
time of the levy,® and not at the time of an eviction 
by the judgment debtor.?°® 


[§ 630] (3) Wrongful Levy or Sale. The cause 
of action of defendant in attachment against the 
sheriff to recover goods attached accrues at, and the 
statute of limitations begins to run from, the time 
when the attachment is dissolved.34 


Sale. The cause of action against a sheriff for 
an illegal sale of a homestead under an execution 
in his hands acerues when the sale is made;1?2_ and 


120, 51 NW 1075. 


Sask.—Holden v. Milburn, 21 Sask. 
L. 193 [1927] 1 DomLR 271, [1926] 3 
WestWkly 701. 


[a] Statutes apply to an action 
against a sheriff or constable for: 
(1) Failure to return an execution. 
Peck v. Hurlburt, 46: Barb. CN. Y.)) 
559. (2) Wrongfully delivering plain- 
tiff’s property to a third person, after 
the attachment suit in which the offi- 
cer had seized the property had been 
dismissed. Bernard v. Bowe, 41 Fed. 
30. (3) The seizure by the officer of 
property which he supposed to be that 
of a debtor against whom he had a 
lawful process, although the property 
in fact belonged to another person as 
to whom the officer was a trespasser. 
Cumming v. Brown, 43 N. Y. 514 [foll 
Hill v. White, 46 App. Div. 360, 61 
NYS 515 (aff 170 N. Y. 566 mem, 62 
NE 1096 mem)]; Mellick v. Oster- 
Stock lle bPa. Co, 382. ((4) Where “a 
deputy sheriff sold attached property 
under order of court as perishable 
and took in part payment the note 
of the purchaser secured by a mort- 
gage on the property, and plaintiff in 
attachment secured judgment en- 
titling him to the proceeds of the sale, 
an action by him against the sheriff 
for the purchase price represented by 
the note is within a statute which 
bars, after one year, an action against 
a sheriff ‘on a liability incurred by 
him in doing an act in his official ca- 
pacity, or by the omission of an offi- 
cial ‘duty, exgept the nonpayment of 
money collected upon an_ execution. 
Beyer v. Sigel, 75 App. Div. 83, 77 


NYS 1028 [aff 177 N. ¥. 575 mem, 69 
NE 1120 mem]. 

90. Church v. Clark, 1 Root 
(©onn.) 1303; King) v2 Walter, 6 


Thomps. & C. (N. Y.) 338; Bowne v.| NW 1075. 

O’Brien, 5 Daly (N. Y.) 474. 94. Stevens vy. Beckes, 3 Blackf. 
ni! Boron against sheriff by pur- | (Ind.) 88. 

chaser at execution sale which was 5, = 

afterward set aside for irregularity, rors Roe v. Beakes, 7 Wend. (N. Y.) 
to recover back the money paid, is an F 

action for the nonpayment of money 96. Roe v. Beakes, 7 Wend. (N. Y.) 
collected a an execution, within a | 459. 

provision of a statute excepting such : 

actions from the operation of that Pawtee basic ate>. 

statute requiring actions against 98. Brown v. Lord, Kirby (Conn.) 
oo to be brought ween one | 209. 

year from the time the cause of ac- [a] Ground of decision is that the 
tion accrued. Bowne v. O’Brien, 5/| sheriff is lidble in his official capacity 


Daly (N. Y.) 474. 


[b] Money paid on fraudulent 
vouchers.—A statute providing that 
no,action shall be brought against a 


‘sheriff on a liability incurred by the 


doing of an act in his official capacity 
and in virtue of his office, unless com- 
menced in one year from the time the 
cause of action shall have accrued, 
does not apply to an action by the 
county supervisors against the sheriff 
to recover moneys paid on fraudulent 
vouchers for the board of fictitious 
prisoners in the county jail. Kings 
County v. Walter, 6 Thomps. & C. (N. 
Wises. 


91. Rice v. Penfield, 49 Hun 868, 2 
NYS 641, 15 NYCivProec 268; Doyle 
v. Page, 130 Misc. 149, 223 NYS 499 
(personal contract). 


92. Morris v. Van Voast, 19 Wend. 
(N. Y.) 283. 


93. Bishop v. McGillis, 
120, 51 NW 1075. 


[a] Ground for so holding is that 
as to theyperson injured the indemni- 
tors are principals and tort-feasors. 
120, 51 


82 Wis. 


Bishop v. McGillis, 82 Wis. 


and not as bail. 
by (Conn.) 209. 


99. Welles v. Russell, 38 Conn. 193. 


1. Lower v. Miller, 66 Iowa 408, 23 
NW 897. 


2. Accrual of cause of action for 
negligence and misconduct of public 
officers generally see Limitations of 
Actions § 262. 


3. See statutory provisions. 


a hn See Limitations of Actions § 


5. People v. Cramer, 15 Colo. 155, 
25 P 302; Hartford County Bank vy. 
Waterman, 26 Conn. 324. 


6 Betts v. Norris, 21 Me. 314, 38 
AmD 264. 


7. Smith v. Yale, 50 Conn. 526. 


8. Welles v. Russell, 38 Conn. 193 
{appr Smith v. Yale, 50 Conn. 526]. 


9. Hall v. Tomlinson, 5 Vt. 228. 


Brown v. Lord, Kir- 


16. Hall v. Tomlinson, supra. 
11. Bailey v. Hall, 16 Me. 408. 
12. State v. Barefoot, 104 N. Cc 


224,10 SE 170. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 630-634] 


the time of sale also fixes the accrual of a mort- 
gagee’s cause of action for selling the mortgaged 
chattels under process against the mortgagor.'* 


Cause of action against indemnitor of the sheriff 
for a wrongful levy has been held to acerue when 
judgment was rendered against the sheriff for con- 
version of the property.1* 


[§ 631] (4) Defaults in Respect of Custody of 
Property. Where attached property is not forth- 
coming to satisfy an execution issued in the attach- 
ment suit, the cause of action for failure to keep 
the same accrues immediately upon the return of 
the execution unsatisfied,t® or, according to another 
authority, at the expiration of the period after judg- 
ment during which an attachment lien continues.'® 
It has also been held, however, that the cause of 
action against a sheriff for damages occasioned by 
his unauthorized release of attached property, pend- 
ing the trial of the attachment proceedings, accrues 
at the date of the judgment in the attachment suit,1? 
and not at the time of the release.1® 


[§ 632] (5) Failure To Execute Deed. In a ju- 
risdiction wherein the purchaser at a sheriff’s sale 
under execution, who pays the amount of his bid, 
is entitled to his deed'® or an immediate return 
of his money, if for any reason a deed cannot be 
made,?° his claim against the sheriff in respect there- 
of accrues at that time.?? 


[§ 633] (6) Failure To Pay Over Money. Pro- 
ceeds of attachment sale. An attachment creditor’s 
cause of action against a sheriff for the proceeds of 
a sale of the attached property does not acerue until 
final judgment in the attachment suit.?? 


Money collected on execution. As to the time 
when the liability of the sheriff attaches for neglect 
to account for moneys collected on execution and a 
consequent right of action accrues against him the 
decisions of the courts of the different states are 
variant,2* it having been held that such liability 
accrues when payment is demanded and not before,** 


13. Adams v. Overboe, 105 Minn. 26. 
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when the money is received,?> when the writ is re- 
turnable,?* and when the fact of collection is made 
to appear by a return of the writ satisfied in whole 
or in part.*7 If there are conflicting claims, the 
statute does not begin to run until such claims are 
determined.?® Where an action by the execution 
defendant is based upon an express promise to pay’ 
back an excessive collection, the statute runs from 
the time when such promise was made.?® 


Proceeds of foreclosure sale. As against the claim 
of plaintiff in foreclosure against the sheriff for 
money received on the sale of the mortgaged prem- 
ises the statute does not begin to run until the sher- 
iff’s deed is delivered and the sale perfected.®° 


Proceeds of partition sale. Where money is re- 
ceived by a sheriff on a sale of land in partition, 
and there is no fraud or concealment, the statute of 
limitation begins to run against an action therefor 
from the time it was his duty on demand to pay it 
over.*+ 


Money received in condemnation proceedings. A 
landownev’s right of action against a sheriff for mon- 
ey received from a railroad company in condemna- 
tion proceedings accrues immediately upon the ex- 
piration of the time allowed by statute for taking 
an appeal from the assessment.®? 


[§ 634] (7) Defaults as to Taking or Keeping 
Bond or Security. The right of action against a 
sheriff for taking insufficient bail commences on 
the sheriff’s return of non est inventus on the execu- 
tion against the principal.?? Where a sheriff ille- 
gally surrendered cash bail, plaintiff’s cause of ac- 
tion against him is not complete, and the statute of 
limitations does not begin to run, until plaintiff has 
recovered judgment in the original action.*# 


Bond in replevin or claim and delivery. The cause 
of action of defendant in replevin against the sher- 
iff for serving the writ without taking a sufficient 
bond accrues when the writ is served;*> but where 
in replevin a bond in proper forma, with worthless 


though no appeal bond has been given 
in the cause. 


295, 117 NW 496. 
14. Gardner v. Cooper, 9 Kan. A. 
587, 58 P 230, 60 P 540. 
15. Welles v. Russell, 
193. 
16. Lambard v. Fowler, 25 Me. 308. 
Duration of attachment lien after 
judgment see Attachments § 522. 
17. Lesem v. Neal, 53 Mo. 412. 
18. Lesem v. Neal, supra. 


19. Right to, and time for, deed see 
Executions §§ 765-768. 


20. Recovery back of purchase 
price from officer generally see Exe- 
ecutions § 834. 


21. State v. Spencer, 30 Mo. A. 407. 


25.  State-v.. Finn, 98; Mo. 532, 11 
SW 994, 14 AmSR 654 (the creditor’s 
right to the money does not become 
absolute until such time). 


23. See State v. Minor, 44 Mo. 373 
(discussing the variance). 


24A.. Weston v. Ames, 10 Mete. 
(Mass.) 244; Wright v. Hamilton, 18 
S.C. L, 51; 21 AmD 513. 


25. Thompson v. Central Bank, 9 
Ga. 413. 


38 Conn. 


Williams College v. Balch, 9 
Me. 74. 


27. Governor v. Stonum, 11 Ala. 
679 [appr State v. Minor, 44 Mo. 373 
(foll Kirk v. Sportsman, 48 Mo. 383) ]. 


28. State v. O’Neill, (Mo. A.) 90 
Sw 410; Davy v. Field, 1 Abb. Dec. 
(N. Y.) 490, 2 Keyes 608. 


[a] Suecessive collections under 
numerous writs.—Where a_ sheriff, 
acting under numerous writs against 
the same debtor, makes successive 
collections and sales, the statute of 
limitations does not begin to run 
against one of the creditors the mo- 
ment the sheriff has collected enough 
to satisfy his process, but the fund so 
received may be regarded as a single 
and entire one which the sheriff may 
and should retain until the whole is 
collected and conflicting claims of 
priority are determined. Davy v. 
Field, 1 Abb. Dec. (N. Y.) 490, 2 Keyes 
608. 


[b] Determination on appeal.— 
The statute does not begin to run 
against the liability of a sheriff for 
the conversion of the proceeds of a 
sale under execution of property, 
which is claimed by a third person 
under an alleged superior title, until 
the determination on appeal of the 
elaim of such third person, even 


State v. O’Neill, (Mo. 
A.) 90 SW 410. 


abate Tarkinton v. Hassell, 27 N. C. 


30. Van Nest v. Lott, 16 AbbPr (N. 
Waar vos 


31. Townsend v. Eichelberger, 51 
Oh. St. 213, 38 NE 207. See State v. 
Minor, 44 Mo. 373 {foll Kirk v. Sports- 
man, 48 Mo. 383] (the liability of a 
sheriff for the proceeds of a partition 
sale does not accrue until there has 
been either a demand of payment by 
the parties in interest or until the 
officer has made a proper return or 
report to the court ordering the sale 
of the moneys realized therefrom). 


32. Lower v. Miller, 66 Iowa 408, 
23 NW 897. 


83. West v. Rice, 9 Mete. (Mass.) 
564; Mather v. Green, 17 Mass. 60; 
Cesar v. Bradford, 13 Mass. 169; Rice 
v. Hosmer, 12 Mass. 127. 


34. Tiffany v. Harvey, 158 App. 
Div. 159, 143 NYS 31 [rev on other 
grounds 216 N. Y. 300, 110 NE 624]. 


35. Garlin v. Strickland, 27 Me. 
443. Compare McDonough vy. Peo., 72 
Il. A. 376 (the cause of action for 
taking an insufficient replevin bond 
accrues and the statute of liniitations 
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sureties, is taken, a right of action against the offi- 
cer executing the writ does not accrue until there 
is a breach of the conditions of the bond.** Where 
a sheriff returns property to defendant in claim and 
delivery proceedings without taking such a bond as 
the statute requires, plaintiff’s cause of action ac- 
erues at once.** 


[§ 635] (8) Failure To Return, or False or In- 
sufficient Return of, Process. The cause of action 
against an officer for failure to return process ac- 
crues immediately upon the expiration of the time 
allowed for making the return.** The cause of ac- 
tion of plaintiff against a sheriff for a false return 
of final process,?® or an insufficient return of an 
original writ,*® accrues at the time when the return 
is made; but where a sheriff falsely returns that he 
has served defendant in a suit, and on such false 
return judgment by default is rendered against him, 
the sheriff is guilty of fraud against defendant 
which prevents the statute of limitations from begin- 
ning to run against an action by such defendant 
against the sheriff from the time of the return.*+ 


[§ 636] (9) Action between Sheriff and Deputy. 
A sheriff’s right of action against his deputy for a 
default of the latter subjecting the sheriff to lia- 
bility accrues at the time when the sheriff’s habili- 
ty becomes fixed,4? and, except in some jurisdic- 
tions,#? not when such liability is discharged by 
payment.** Where a deputy is, by the terms of his 
employment, to receive as compensation a stipulated 
share of the emoluments of the sheriff’s office, the 
statute does not begin to run against his claim 
against the sheriff for such compensation until the 
relation between the parties comes to an end.*° 


[§ 637] G. Parties*®*—1. Plaintifis—a. In Gener- 
al. An action for the neglect of an officer to return 
an execution may*’ and must*® be brought in the 
name of the execution plaintiff, although he was a 
mere nominal party, without any interest in the 
execution.49 Where goods purchased by an indi- 
vidual are afterward seized as the property of the 
vendor, the purchaser is the proper party to sue for 


begins to run at least when the writ,;3 Bush [Ky.] 521), judgment is ren-; 
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the resulting damage,*°® although the property was 
purchased on account of and paid for by a firm of 
which the purchaser was a member.°? 


Cestui que trust has been held entitled to sue in 
his own name for the damage resulting from a levy 
upon the property held in trust for him under proc- 
ess against a third person;>? but it has also been 
held that the beneficiary in a trust deed given to 
secure a debt due him cannot sue in his own name 
for a seizure and sale of the property under process 
against the debtor.°® 


Assignee. It has been held that, where a sheriff, 
after receiving an execution with notice that the 
claim on which the judgment had been recovered had 
been assigned to another person, and was prosecut- 
ed at his cost, collects the amount of the execu- 
tion, and pays it to the nominal plaintiff, the as- 
signee may maintain an action against him in the 
name of the assignor;°* but there is also authority 
for the view that the assignee of an execution may, 
in his own name, without styling himself assignee, 
bring an action against the sheriff for money collect- 
ed on the execution.*® 


Action on bond of indemnity for the wrongful 
seizure or.sale under process of property not belong- 
ing to defendant therein may be prosecuted by 
claimant in his own name,°*® or in the name of the 
officer to whom the bond was given for the benefit 
of claimant.°? 


[§ 638] b. Joinder. Where a sheriff receives 
money of one of several debtors against whom he 
has a writ, under an agreement to pay it over to 
the creditor, but neglects to do so, and the debtor 
is again sued and pays the money, the debtor alone 
may maintain an action against the officer, without 
joining the other defendants in the original writ ;58 
and where the goods of one of several joint debtors 
are taken in execution and wasted, he alone can sue 
the sheriff for redress,*® it not being proper to join. 
the other debtors as plaintiffs.°° On the other hand, 
the liability of a sheriff for failure to deliver to the 
proper parties the money paid him on the purchase: 


the note, in whose name the judg- 


of return is awarded, and not when 
it is returned). 


36. Parker v. Young, 
600, 75 NE 98. 


37. Hughes v. Newsom, 86 N. C. 
424, 

38. Fish v. Simmermans, 5 T. B. 
Mon. (Ky.) 81; Peck v. Hurlburt, 46 
» CN. ¥.)) 559; Johnson v. Beat- 
tie, 88 Vt. 512, LRA1915D 1163, 93 A 
250. 


39. Balfour v. Browder, 6 Mart. N. 
S. (la.) 708. : 


40. Miller v. Adams, 16 Mass. 456. 
41. Foley v. Jones, 52 Mo. 64. 


42. Badgett v. Martin, 12 Ark. 730; 
Bottom v. Williamson, 3 Bush (Ky.) 
521; Rosborough v. Albright, 38 S. 
Cc. L. 39; Atkins v. Scarborough, 9 
Humphr. (Tenn.) 517. 


[a] Judgment against sheriff.— 
(1) The cause of action accrues, and 
the statute of limitations commences 
to run, as soon as (Atkins v. Scar- 
borough, 9 Humphr. [Tenn.] 517), (2) 
but not until (Bottom v. Williamson, 


188 Mass. 


dered against the sheriff for the dep- 
uty’s default. 


43. Allebaugh v. Coakley, 75 Va. 
628; Adkins v. Fry, 38 W. Va. 549, 18 
SE: 737 [foll Adkins v. Stephens, 38 
W. Va. 557, 18 SE 740]. 


44. Badgett v.' Martin, 12 Ark. 730; 
Rosborough vy. Albright, 38 S. GC. L. 
39; Atkins v. Scarborough, 9 Humphr. 
(Tenn.) 517 [dist Maxey v. Carter, 10 
Yerg. (Tenn.) 531; Marshall v. Hud- 
son, 9 Yerg. (Tenn.) 57). ce 


45. Rowan v. Chenowith, 49 W. 
Va. 287, 38 SH 544, 87 AmSR 796. 


ae Generally see Parties 47 C. J. 
pul, 


47. Chase v. Plymouth, 20 Vt. 469, 
50 AmD 52. 


[a] For example, where the owner 
of a nonnegotiable note has com- 
menced an action on it in the name 
of the payee, recovered judgment, and 
delivered the execution to an officer 
to levy, an action for the neglect of 
the officer to levy and return the writ 
may be brought by the owner of the 
judgment in the name of the payee of 


ment was recovered. Chase vy, P - 
outh, 20 Vt. 469, 50 AmD 52. ie 


48. Woodman v. Jones, 8 N. H. 344. 
49. See cases supra notes 47, 48. 
50. State v. Merritt, 70 Mo. 275. 
51. State v. Merritt, supra. 

52. State v. McKellop, 40 Mo. 184. 


53. Marshall v. Ste iss 
ist pean wart, 67 Miss. 


aden Riley v. Taber, 9 Gray (Mass.) 
o . 


55. Alexamder v. Ha x 
en. neock, 31S. Cc. 


56. Williams v. Simons, 70 Fed. 40 
16 CCA 628 (under Arkansas statute). 


57. Lewis v. Adams, 6 Leigh (33 
Va.) 320; Carrington v. Anderson, 5 
Munf,. (19 Va.) 32. 


A vans Waite v. Delesdernier, 15 Me. 


Roe Ulmer v. Cunningham, 2 Me. 


60. Ulmer v. Cunningham, supra. 


For later cases, developments and changes in the law see Annotations, same title and séction number, 


§§ 638-641] 


price of land sold on partition may be enforeed by 
the parties in interest in a joint action against him, 
when no objection is made for misjoinder.®+ 


[§ 639] 2. Defendants—a. In General. While, in 
an action against a sheriff or constable, it is proper to 
join as parties defendant other persons who are also 
liable,°? such as sureties on the officer’s bond,°* 
indemnitors,°* and, except in some jurisdictions,®® 
a deputy whose wrongful act is complained of,°*° 
nevertheless the suit may be brought against the of- 
ficer alone without joining a deputy,®’ sureties on 
the officer’s bond,®’ or indemnitors,®® and where two 
or more persons are jointly and severally liable -with 
a sheriff for a wrong, it is no defense, in an action 
by the owner of the property wrongfully seized or 
sold against one or more of the wrongdoers, to show 
that others who are also liable were not joined as 
defendants.7° In an action against a sheriff for 
damages from his wrongful act, it is improper and 
unnecessary to join or bring in as a party defendant 
the purchaser at a sheriff’s sale,*1 the sureties on a 
bond given to prevent the levy of an attachment,*? 
or a claimant of property seized** and his sureties 
on an injunction bond;** and in an action against 
a sheriff to recover specific money or property or 
the proceeds of a sale, another person is a neces- 
sary party when, and only when, the determination 
and relief sought will affect or destroy his rights, 
liabilities, liens, or elaims.7® A sheriff in office and 
his predecessor cannot be joined as defendants in 
an action for the value of property alleged to have 
been seized by the former and lost while in charge 


61. Calvin v. Bruen, 39 Oh. St. 610.. 
62. Cheek v. Odom, 20 Ala. A. 31, 
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(Mass.) 62, 11 AmD 139 [appr Per- aoe 
vear v. Kimball, 8 Allen 199]. 


[57 C.J.], 949, 


of the latter.7®° Where indemnity has been given, 
suit may be brought against the indemnitors alone,*? 
and under some statutes,’® where the action is com- 
menced against the sheriff alone, the indemnitors 
may, upon his motion, be brought in as defendants,’® 
but in such case the sheriff remains a necessary par- 
ty to the action.*® It has been held that a sheriff 
may invoke the broad powers of a court of equity 
to make the obligors in a forthcoming bond parties 
defendant.*+ 


[§ 640] b. Substitution—(1) In General. The 
statutes sometimes authorize the substitution of the 
party in whose favor process issued as defendant 
in an action against the sheriff for an alleged wrong- 
ful seizure under such proeess;*? but the granting 
of permission to substitute is discretionary with the 
trial court.8* 


Successor in office. In an action against a sheriff 
and his deputy, as individuals, for am unlawful sei- 
zure of property, the sheriff’s successor in office is 
not liable so as to be properly substituted by de- 
fendants, against plaintiff’s will, on the expiration 
of their terms of office.$* 


Substitution of sheriff. In an action against a 
justice of the peace to recover a deposit, a sheriff 
who has levied, but not returned, an attachment or 
execution on the money may properly be substituted 
as a party defendant.§® 


[§ 641] (2) Indemnitors. Some statutes are con- 
strued not to authorize an order of court substituting 


Thorn Wire Hedge Co. v. Ful- 
lere122, U-eSb3 5st SCt aeGayes One 


100 S 782; Allen v. Cruden, 34 N. D. 
166, 157 NW 974; Fox v. Cone, (Tex. 
Commn. A.) 13 SW (2d) 65. 


[a] Persons who procured sale.— 
One whose property is sold under 
process against another may join in 
the same action therefor the sheriff 
who made the sale and the persons 
who procured him to make it. Fite 
vy. Briedenback, 127 Ky. 504, 105 SW 
1182, 32 KyL 400. Compare Clay v. 
Sandifer, 12 B. Mon. (Ky.) 334 (a 
joint recovery cannot be had against 
a sheriff and plaintiff who improperly 
sues out an attachment or directs a 
levy on property of a third person, as 
neither of defendants is responsible 
for the other’s trespass). 


63. Fox v. Cone, (Tex. Commn. A.) 
13 SW (2d) 65. 


Parties defendant in suit on bond 
see infra § 1042. 


64. Lovejoy v. Murray, 3 Wall. (U. 
S.) 1, 18 L. ed. 129; Cheek v. Odom, 
DON Aaa A avokss 200 US 782) Ricety; 
Wood, 61 Ark. 442, 33 SW 636, 31 
LRA 609; Stevens v. Wolf, 77 Tex. 
215, 14 SW 29; Davis v. Bingham, 
(Tex. Civ. A.) 56 SW 132. 


fa] Seizure under several writs.— 
Where a sheriff is sued for alleged 
wrongful levies under several attach- 
ments issued almost simultaneously 
and all the attaching creditors have 
given indemnity, the sureties in each 
case being the same, it is proper, un- 
der Rev. St. art 1204, to join all the 
attaching creditors as parties. Da- 
wis) v.') Bingham; (Tex. Civ, A.) 56 
SW 132 [dist Thomas v. Chapman, 
62 Tex. 193, as having been decided 
prior to the enactment of the statute 
referred to]. 


65. Campbell v. Phelps, 1 Pick. 


66. Cheek v. Odom, 20 Ala. A. 31, 
100 S 782; Hoye v. Raymond, 25 Kan. 
665; Waterbury v. Westervelt, 9 N. Y. 
598 [disappr Phelps v. Campbell, 1 
Pick. (Mass.) 59 (foll Moulton v. Nor- 
ton, 5 Barb... GN.” Y.) 286), and, foll 
King v. Orsser, 11 N. Y. Super. 431]; 
Fox v. Cone, (Tex. Commn, A.) 13 SW 
(2d) 65. 


67. Fox v. Cone, supra. 


68. Enterline v. Comrey, 15 Pa. Co. 
627; Murray v. Evans, 25 Tex. Civ. 
A. 331, 60 SW 786. 


[a] Bule applied, although a stat- 
ute makes the sureties as well as the 
sheriff liable, such a provision being 
for the benefit of the injured party. 
Murray v. Evans, 25 Tex. Civ. A. 331, 
60 SW 786. 


69. Lovejoy v. Murray, 3 Wall. (U. 
S.) 1, 18 L. ed. 129; Rice ve Wood, 61 
Ark. 442, 38 SW 636, 31 LRA 609. 


70. Dyett v. Hyman, 129 N. Y. 351, 
29 NE 261, 26 AmSR 533. 

71. Gloss v. Black, 91 Pa. 418. 

72. Continental Guaranty Corp. v. 
Chrisman, 134 Or. 524, 294 P 596, 


73. Cohen vy. Avery, 26 La. ,Ann. 


359. 
74 Cohen v. Avery, supra. 


75. Bannister v. McIntire, 112 
Iowa 600, 84 NW 707; Needham v. 
Cooney, (Tex. Civ. A.) 173 SW 979. 


76. New Orleans Ins. 
Harper, 32 La. Ann. 1165. 


77. Lovejoy v. Murray, 3 Wall. (U. 
S.) 1, 18 L. ed. 129; Rice v. Wood, 61 
Ark. 442, 33 SW 636, 31 LRA 609. 


78. See statutory provisions, 


Assoc. v. 


ed. 1235 (Minnesota statute); Lesher 
v. Getman, 30 Minn. 321, 15 NW 309; 
Williams v. Warren, 82 Tex. 319, 18 


SW_560; Denson v. Ham, (Tex. A.) 
16 SW 182; Numsen vy. Ellis, 3 Tex. 
AL Veive i\Casies 134. 


Substitution of indemnitors as de- 
fendants see infra § 641. 


80. Thorn Wire Hedge Co. v. Ful- 
ler, 122 -U. S. 535, 7 SCE 1265, (30 
ed. 1235. 


$1. Sayre v. Kunst, 83 W. Va. 
98 SE 559. Pate 


82. See statutory provisions. 


[a] In what actions substitution 
permitted.—A statute permitting the 
substitution of attachment plaintiffs 
as defendants in a suit against an of- 
ficer for the’ recovery of property 
seized will not authorize such sub- 
stitution in an action against the of- 
ficer for trespass in levying the at- 
tachment. Sperry v. Ethridge, 70 
Iowa 27, 30 NW 4 (so holding on the 
ground that such a statute refers to 
the recovery of specific personal prop- 
erty only). 


S83. Pierce v. Engelkemeier, 10 Okl. 
308, 61 P 1047. 


_[a] Proper refusal.—An_ applica- 
tion for permission to be substituted 
was properly refused where it was 
unverified, no security for costs was 
given, and the property had not been 
replevied by the execution debtor. 
Pierce v. Engelkemeier, 10 Okl, 808 
61 P 1047. ; 


84. Greig v. Ware, 25 Colo. 184, 55 
P 1638. 


85. Israel vy. Bryan, 52 Cal. A. 66 
197 P 121. ‘ 


950 [57 C.J.] 


indemnitors of a sheriff as defendants in an action 
against the sheriff;8® but under a constitutional’? 
statute authorizing and permitting such an order of 
substitution,*® it may be granted,*® provided a suf- 
ficient application and showing therefor is made®® 
by a person entitled to apply,®! and notice of the 
application is given to the persons who, under the 
statute, are entitled to notice.9? In jurisdictions 
wherein there are statutes relating to a substitution 
of indemnitors for the sheriff as parties defendant, 
whether it shall be allowed in a particular case rests 
in the discretion of the court,®? and it 1s properly 
refused where it would make it necessary for plain- 
tiff to litigate other questions than those arising 
between him and the sheriff,?* or where the damages 
claimed by plaintiff greatly exceed the amount of 
the indemnity bond, and the indemnitors claim that 
the bond fixes the limit of theiz lability,®® but it 
is proper to substitute the indemnitors in place of 
the sheriff notwithstanding the fact that the dam- 
ages claimed exceed the amount of the bond, where 
according to the law under which the bond was giy- 
en the liability of the indemnitors extends to all 
the injury done and is not limited to the amount 
specified in the bond.°® The substitution of indem- 
nitors.in place of the sheriff may be granted upon 
his application without requiring him to furnish 
additional security to answer the final result of the 
litigation,®’ although such security might have been 
required of the indemnitors if they had made the 
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iff before the commencement of the 


[§ 641 


application.°® 


After judgment by default. Where a sheriff, in- - 
demnified as to property levied on, makes willful 
default in replevin, so that judgment is taken against 
him, it is proper on motion of the indemnitors to 
set aside the default and substitute the indemnitors 
as defendants and allow them to defend;°® but a 
motion by the sureties on an indemnity bond to set 
aside a judgment rendered against the sheriff by 
default, and to permit them to come in and defend, 
is properly denied where it appears that the action 
against the sheriff was pending about eight months 
before judgment was rendered and that the judg- 
ment was paid and satisfied of record before the 
motion was made and there is no proof of collusion 
and no disclosure as to the proposed defense. 


Effect. Where the indemnitors of a sheriff are 
substituted as defendants with their own consent 
and the consent of the other parties, by an order 
of court providing that they shall be responsible for 
the acts of the sheriff on the levy and for his other 
acts in relation to the matter, thei lability is not 
limited to the amount of their undertakings,? but 
they are lable to the same extent as the sheriff.* 


Similar practice. Even where there is no formal 
substitution of parties, it is the practice in some 
states for a sheriff or constable to notify his indem- 
nitors of the pendency of the suit and permit them 
to conduct and control the defense in his name.+ 


tion and denied their liability on the 


Hayes v. David-| bond and the commission of any acts 


86. Gaudette v. Roeder, 13 Nev. 
341. action against him. 
87.  Constitutionality of statute 


see Constitutional Law § 1034. 
88. See statutory provisions. 


89. Levy v. Dunn, 160 N. Y. 504, 
55 NE 288, 79 AmSR 699; Dyett v. 
Hyman, 129 N. Y. 351, 29 NE 261, 26 
AmSR 533; Hayes v. Davidson, 98 N. 
Y. 19 [rev 34 Hun 243]; Hein v. Da- 
vidson, 96 N. Y. 175, 48 AmR 612; 
Hessberg v. Riley, 91 N. Y. 377, 3 NY 
CivProc 165; Cassani v. Dunn, 44 App. 
Div. 248, 60 NYS 756; Pool v. Ellison, 
Bowen. 108, 9 INYSt 1715) -Carter, +v- 
Bowe, 47 Hun (N. Y.) 628; Farjeon v. 
Grant, 54 N. Y. Super. 535; Smedley 
v. Smith, 15 Daly 421, 8 NYS 100 [aff 
126 N. Y. 637, 27 NE 411]; Krauss v. 
Merklee, 53 Misc. 277, 103 NYS 192; 


Terhune v. Dunn, 23 Misc. 600, 51 NYS. 


1122; Leonard v. Buttling, 19 Misc. 
219, 44 NYS 273 [aff 13 App. Div. 179, 
ASINS) ues Ul;)Corn. Vv. 1 Damsen; 16 
Mise. 670, 39 NYS 129, 25 NYCivProc 
283; Hart v. Sexton, 11 Misc. 446, 32 
NYS 222; Jakobi v. Gorman, 1 Misc. 
222, 21 NYS 466 [aff 2 Misc. 190, 21 
NYS 762]; Fleig v. Gorman, 1 Misc. 
194, 20 NYS 615; Berg v. Grant, 18 
AbbNCas (N. Y.) 449. 


[a] Substitution is permissible 
where successive levies have been 
made.—Corn v. Tamsen, 16 Misc. 670, 
39 NYS 129, 25 NYCivProc 283. 


90. Hayes v. Davidson, 98 N. Y. 19 
[rev 34 Hun 243]. 


[a] Clear case must be made out 
before the court will direct a substi- 
tution. Berg v. Grant, 18 AbbNCas 
(N. Y.) 449. 


{b] ®ime of giving indemnity.— 
(1) A substitution is not authorized 
where it does not affirmatively appear 
by the papers upon which the motion 
for substitution was made that appli- 
cants became indemnitors of the sher- 


Son, i938) Nia Yew 9 i ONY Civ Proce: 465k 
HowPrNS 3:10 [rev 6 NYCivProc 377]. 
Contra Terhune y. Dunn, 23 Misc. 600, 
51 NYS 1122. (2) However, in an ac- 
tion against a sheriff for a wrongful 
levy, it is not necessary to authorize 
the substitution of his indemnitors, 
that the bond should have been giv- 
en before the levy; it is sufficient 
that it was given when plaintiff claim- 
ed the property and before the action 
against the sheriff was commenced. 
Hessberg v. Riley, 91 N. Y. 377, 3 NY 
CivProc 165. 


91. Leonard v. Buttling, 
Div. 179, 43 NYS 387. 


92. Hero Fruit Jar Co. v. Grant, 57 
Hun 587, 11 NYS 2%. 


[a] Insufficient compliance with 
statute.—Service on plaintiff's attor- 
ney, who procured the indemnity, of 
notice of an application by the sheriff 
to substitute his indemnitors as de- 
fendants in his stead, is not a suffi- 
cient compliance with a statute pro- 
viding that, where the application is 
made by the officer, notice of the ap- 
plication must be given to the indem- 
nitors or their attorney. Hero Fruit 
see Co. v. Grant, 57 Hun 587, 11 NYS 


13 App. 


Levy v. Dunn, 160 N. Y. 504, 55 
NE 288, 78 AmSR 699; Jakobi_ v. 
Gorman, 1 Misc. 222, 21 NYS 466 [aff 
2 Mjsc. 190, 21 NYS 762]. 


[a] Wide latitude is conferred on 
court.—Hayes v. Davidson, 98 N. Y. 
19, 7 NYCivProe 46, 1 HowPrNS 310 
[rev 6 NYCivProc 377]. 


94. De Shields v. Creamer, 43 App. 
Div. 579, 60 NYS 245; Levy v. Dunn, 
39 App. Div. 605, 57 NYS 972 [aff 160 
N. Y. 504, 55 NE 288]; Carter v. Bowe, 
47 Hun (N. Y.) 628. 


[a] Rule applied.—(1) Where the 
indemnitors resisted their substitu- 


which would render them liable with 
the sheriff as joint tort-feasors. De 
Shields v. Creamer, 43 App. Div. 579, 
60 NYS 245. (2) In an action to re- 
cover for damages caused by several 
successive Seizures, where it could not 
be determined with certainty what 
goods were seized in the suit in which 
the indemnitor became a surety. Car- 
ter v. Bowe, 47 Hun (N. Y.) 628 [foll 
Corn v. Tamsen, 16 Misc. 670, 39 NYS 
129, 25 NYCivProc 283]. 


95. Levy v. Dunn, 39 App. Div. 605, 
He ee 972 [aff 160 N. Y. 504, 55 NE 


96. Cassani v. Dunn, 44 App. Div. 
248, 60 NYS .756 [dist Levy v. Dunn, 
39 App. Div. 605, 57 NYS 972 (aff 160 
N. Y. 504, 55 NE 288, 73 AmSR 699)]. 


97. Fleig v. Gorman, 1 Misc. 194, 
20 NYS 615. 


98. Fleig v. Gorman, supra. 


99. Jakobi v. Gorman, 1 Misc. 222, 
rei 466 [aff 2 Misc. 190, 21 NYS 


1. Cohen v. Gorman, 25 NYS 460 
[dist Jakobi v. Gorman, 2 Misc. 190, 
rey 762 (aff 1 Misc. 222, 21 NYS 


2. Smedley v. Smith, 15 Daly 421, 
a 100 [aff 126 N. Y. 637, 27 NE 


3. Smedley v. Smith, supra. 


4. Dutil v. Pacheco, 21 Cal. 438, 82 
AmD 749; Culley v. Cochran, 107 Cal. 
A. 525, 290 P 484; Gehlert v. Quinn, 
38 Mont. 1, 98 P 369. 


[a] Officer may cite his indemni- 
tors to defend him, which they are 
bound to do. Thompson vy. Chauveau, 
6 Mart. N. S. (La.) 458. 


[a] Only duty of officer is to noti- 
fy the indemnitors of the pendency 
of the suit and give them an opportu- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 642-644] 


[§ 642] H. Process.®> An action against a sheriff 
must be commenced by the service of process upon 
him;® but under some statutes the delivery of a 
summons to a deputy of the sheriff at the sheriff’s 
office is a sufficient service on the sheriff." The com- 
mencement of a civil action against a sheriff by his 
arrest is improper.$ 


[§ 643] I. Pleading®’—1. Petition, Declaration, 
or Complaint—a. In General. A petition or com- 
plaint in an action against a sheriff or constable 
must state a cause of action.1° Under code or stat- 
utory provisions requiring the statement of facts to 
be plain and concise,!! certainty to a common in- 
tent is all that is required in a complaint against 
a sheriff for official misconduct or default;!? but a 
complaint which is not to this extent definite and 
certain is fatally defective,t? and in an action 
against a sheriff for a neglect of an official duty the 
complaint must allege the particular neglect or omis- 
sion on which plaintiff relies.1+ 


Averment of official capacity. In trespass!® or 
trover'® against an officer, or a suit against him for 
money collected by him on execution,+* it is not 
necessary to declare against him in his official ¢a- 
pacity. Neither is it necessary, in a suit against a 
sheriff for the misfeasance of his deputy, that de- 
fendant should be described as sheriff.18 


nity to defend it for him. Maxwell- [{ 
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statute providing that capacity or relation may be 
pleaded as a legal conclusion,!® it seems that it may 
be alleged in general terms that the acts complained 
of were committed by a deputy sheriff while acting 
in his official capacity.2° At any rate, reasonable 
certainty in an averment of such matter is suffi- 
cient.?! 


In action on indemnity bond. In an action by 
claimant of the property or the execution defendant 
on an indemnity bond,” it is not necessary to allege 
that the bond was returned by the sheriff.2* It is 
improper to assert claims for attorney’s fees** and 
exemplary damages”® in a petition in an action sole- 
ly on an indemnity bond. 


Construction. The common-law rule that a plead- 
ing will be construed most strongly against the 
pleader?® has been applied to a petition in an ac- 
tion against a sheriff.27 Where a recital of facts 
and a general allegation are in conflict, the former 
controls.?§ 


[§ 644] b. In Actions for Particular Defaults or 
Misfeasances?®—(1) Failure to Execute Process. 
In an action against a sheriff or constable for fail- 
ure to execute a process, the petition, declaration, or 


-complaint must state a cause of action®® by alleg- 


ing the nonperformance of some duty by defendant 


Clark Drug Co. v. Singley, 
A.) 152 SW 827%. 


5. Cross references: 


Acceptance by sheriff of service of 
process see Process § 86. 


Disqualification of interested sheriff 
or deputy to serve process See Proc- 
ess § 61. 

Process generally see Process 50 C. J. 
p 432. 


6. Smith v. Hunt, 12 8S. C. L. 464. 


{a] Time for service.—Service on 
the officer twelve days before the re- 
turn day is sufficient in a common-law 
action for (1) negleet of duty (White 
v. Wilcox, 1 Conn. 347), (2) seizing 
exempt property (Sanborn v. Hamil- 
ton, 18 Vt. 590), (3) or seizing prop- 
erty not belonging to defendant in the 
process (Johnson v. Rice, 14 Vt. 391). 


7. Dunford v. Weaver, 84 N. Y. 
445. Contra Sherman v. Conner, 16 
AbbPrNS (N. Y.) 396, 50 HowPr 29. 


8 Avery Mie Kirby 
(Conn.) 48. 


9. Generally see Pleading 49 C. J. 
Dis: 


10. See cases infra this note. 


[a] Cause of action held stated.— 
Wilson v. Harris, 40 Ga. A. 715, 151 
SE 402; Allen v. Cruden, 34 N. D. 
166, 157 NW 974; Campomanes vy. 
Bartolome, 38 Philippine 808; Jack- 
son v. Harries, 65 Utah 282, 236 P 
234. 


[b] Cause of action held not stat- 
ed.—Thurman v. Avera, 20 Ga. A. 802, 
93 SE 495; Tappin v. McCabe, 27 Ida. 
402, 149 P 460; Wallace v. Dauen- 
hauer, 6 La. A. 119; Foster v. Wag- 
ener, 129 Minn. 11, 151 NW 407. 


11. See Pleading § 85. 


12. Chatten v. Snider, 126 Ind. 387, 
26 NE 166. 


[a] Complaint held not vague or 
indefinite.—Campomanes v. Bartolo- 
me, 38 Philippine 808. ‘ 


[5% CrF.—46)] 


(Tex. Civ. 


Wetmore, 


Under a 

13. Clark v. Gleason, 30 gs rat § 643. 
end a ae RI pou ake at bo goat? Loomis v. Wheeler, 18 Wis. 
14. Kohn v. Hinshaw, 17 Or. 308, , 
20 P 629. fa}, eauee ot Bottom stated.—A 
a complaint which alleges that an at- 
15. Davis v. Cooper, 6 Mo. 148. tachment was placed in the sheriff’s 
16. Dane v. Gilmore, 49 Me. 173. hands with instructions to levy at 
17. Armstrong v. Garrow, 6 Cow. once on certain real estate of the 


(N. Y.) 465. Compare Wheeler v. 
Willard, 14 Pick. (Mass.) 486 (in an 
action against a sheriff for not paying 
over surplus money arising from a 
sale on execution, it is necessary to 
aver that the sale was made by the 
sheriff virtute officii). 


18. Curtis v. Fay, 37 Barb. (N. Y.) 
64; Stillman v. Squire, 1 Den. (N. Y.) 
327; Young v. Long, 124 Wash. 460, 
214eP S20 PeitsCy-ek. 


19. See statutory provisions. 


20. Jackson v. Harries, 65 Utah 
282,236 P 234. 


21. Jackson v. Harries, supra. 


22. Carrington v. Anderson, 5 
Munf. (19 Va.) 32. 


[a] Form of declaration in action 
on bond of indemnity see Carrington 
vy. Anderson, 5 Munf. (19 Va.) 32. 


23. Chisholm v. Gooch, 3 KyL 247. 

24. Constantine v. Rowland, 154 
Towa 115, 134 NW 549. 

25. Constantine v. Rowland, supra. 

26. See Pleading § 105. 

27. Bennett v. Bell, 46 SW 4, 701, 


20 KyL 308. 


28. Clark v. Bowe, 60 HowPr (N. 
NG) BY3S 
[a] Thus a recital of facts which 


raise a presumption that a certain 
process was authorized and valid has 
greater force than a general allega- 
tion in the same pleading that the 
process was unlawful and void. Clark 
v. Bowe, 60 HowPr (N. Y.) 98. 


29. Necessity in particular actions 
of alleging official capacity see supra 


debtor, that the sheriff negligently 
failed to make such levy, until after 
several judgments had been obtained 
against the debtor, that executions 
were issued on these judgments, and 
levied upon such real estate, which 
was Sold and bid in by the judgment 
creditors, and that it was necessary 
for plaintiff to buy the certificates of 
purchase issued to the judgment cred- 
itors, which he did for their face val- 
ue, States a cause of action. Peo. v. 
Cramer, 15 Colo. 155, 25 P 302. 


[b] Matters relating to original 
action.—(1) In an action against a 
constable for neglecting or refusing 
to execute process issued on a judg- 
ment rendered by a justice of the 
peace, the declaration must. clearly 
show that the justice had jurisdiction 
of the action. Robinson v. Harlan, 2 
Ill. 237. (2) In an action against a 
sheriff for refusing to execute a writ 
of assistance by putting plaintiff in 
possession of land purchased by him 
at a foreclosure sale, the complaint 
should show the parties to the fore- 
closure judgment and the term at 
which it was entered, otherwise it 
does not state a cause of action (Loo- 
mis v. Wheeler, 18 Wis. 524); (3) but 
it is not necessary for the complaint 
to set forth all the facts which gave 
the court jurisdiction of the foreclo- 
sure suit (Loomis v. Wheeler, supra). 
(4) In an action by a mortgagee 
against a sheriff for failure to exe- 
cute a writ designed to prevent the 
removal of the mortgaged property 
from the jurisdiction, the declaration 
may show that plaintiff had a cause of 
action in the original suit where it 
shows a present debt payable in the 
packs Berry v. Burkhartt, 1 Mo. 
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or his deputy*! and resulting damage to plaintiff.*? 
Where the action is for failure to levy on or seize 
property, it must be alleged that, during the life of 
the writ, defendant in the process owned or pos- 
sessed property subject to levy or seizure under the 
writ;°3 but where the action is for not arresting 
defendant in an execution running against real and 
personal estate, and, in default thereof, against the 
body of defendant, plaintiff should allege that there 
was not sufficient property of defendant on which 
to levy the*judgment, and that the sheriff failed to 
have the money before the court before the return 
day of the writ.24 Matters not constituting the gist 
or gravamen of the action are not considered im- 
portant in passing on the sufficiency of a declara- 
tion.*® 


[§ 645] (2) Wrongful Levy on, and Seizure or 
Removal of, Property?*—(a) In General. In an ac- 
tion against an officer for a wrongful or illegal levy 
on, or seizure of, property, a petition which states 
a cause of action is sufficient.*7 


Superseded process. Where plaintiff relies on the 
fact that the process under which the officer levied 
and sold had been superseded, he should not only 
state this fact in the petition or declaration,*®*® but 
should also charge notice of the fact to the officer.?® 


In action for fraudulent levy on the lands of 
plaintiff, and a return of the same to the court, 
whereby an order of sale was obtained, and the 


Laming v. Denney, 3 N. J. L. 
611; Bonnet v. Bozorth, 3 N. J. L. 
543; Davy v. Johnson, 31 U. C. Q. B. 


35. 
[a] 


SHERIFFS AND CONSTABLES 


See cases infra this note. 
Thus (1) where the declara- 


[§§ 644-645 


lands sold, it is necessary to state an eviction of 
plaintiff, or some disturbance by defendant, or by 
some person deriving a title under the sheriff’s sale 
and conveyance.*? 


Levy on gurety’s property before exhausting that 
of principal. In an action by one of two codefend- 
ants, claiming to be the surety of the other, against 
the sheriff for his failure to levy the executions, is- 
sued against both, on his principal’s property, the 
complaint is bad if it does not allege that the court 
made an order directing the sheriff to levy the exe- 
cution on, and exhaust the property of, the princi- 
pal debtor before making a levy on the surety’s 
property, and that the clerk indorsed a memoran- 
dum of such order on the executions.*? ; 


Attachment. Where it is sought to recover dam- 
ages for loss of credit sustained by reason of a 
wrongful attachment, the petition is not demurrable 
for omitting to give the names of persons who re- 
fused plaintiff credit because of such attachment.* 
An allegation in the complaint that the writ of at- 
tachment was “duly issued” means that it was based 
on a debt and the affidavit required by statute.** 


Removal of goods. A complaint in an action 
against a sheriff for removing plaintiff’s goods from 
a house about to be sold under a mortgage which 
alleges that the removal was done “wrongfully, ma- 
liciously, and without right,” during a rainstorm, 
is not sufficient to show that the removal was ef- 


tition alleging that there were no pro- 
ceedings pending in a justice’s court, 
and that no affidavit had been made 


(Ont.) 153. 


[a] Mere statement that writ was 
delivered to officer is not sufficient in 
an action for failure to execute the 
same. Laming v. Denney, 3 N. J. L. 
611; Bonnet v. Bozorth, 3 N. J. L. 
543. 


[b] Negligent or wrongful failure. 
—(1) In an action against, a sheriff 
for failure to execute a writ of vendi- 
tioni exponas, the complaint must al- 
lege that the failure was negligent or 
wrongful. O’Bryan v. Webb, 142 Ala. 
259,378 935. (2) The particular neg- 
lect of which the officer has been 


guilty must be specified. Boyd v. 
Rose, 4 N. J. LL. 230. 
[c] Allegations held sufficient.— 


(1) Hdwards v. Boyd Co., 136 Ga. 738, 
72 SH 34. (2) An averment that a 
sheriff wholly failed and neglected to 
serve a summons is sufficient to 
charge him with actionable negli- 
gence. Astor v. Heller, 61 N. J. L. 
78, 38 A 819. 


32. See cases infra this note. 


[a] Allegations held sufficient.— 
(1) Edwards v. Boyd Co., 136 Ga, 733, 
12 SE 34. (2) An allegation that 
plaintiff has sustained damage to an 
amount greater than the debt sought 
to be recovered by the attachment is 
equivalent to an allegation that the 
same is unpaid and good on general 


demurrer. Griffin v. Ganaway, 6 Ala, 
148, 
33. Haws v. Fracarol, 27 F. (2d) 


74: Higdon v. Fields, 3 Ala. A. 322, 
57 & 58. 


{a] Averments held sufficient.— 
Higdon v. Fields, 16 Ala. A. 182, 76 S 
466. 


34. Hammett vy. State, 7 Ark. 220. 


tion in an action for failing to collect 
an execution alleged that the officer 
levied on certain personal property, 
but did not make the money thereon, 
and ‘wrongfully, falsely and deceit- 
fully” returned the writ as not satis- 
fied, because of an appeal, it was held 
that as the gist of the action was 
neglect to levy or the failure to make 
the money on the execution, and nota 
false return, the return was not an 
essential part of the declaration; 
and, in passing on the _ sufficiency 
thereof, the return would not be as- 
sumed as true merely because it was 
not positively alleged to be false. 
Beveridge v. Wagner, 48 Ill. 525. (2) 
In an action against a sheriff for neg- 
lect of his deputy to levy an execu- 
tion, a declaration alleging that plain- 
tiff offered to turn out to the deputy, 
property of the debtor sufficient in 
value to satisfy the execution, and 
all legal fees thereon, and such dep- 
uty did then agree that he would, on 
the next day, without any attempt on 
the part of plaintiff to turn out the 
same, take, hold, and dispose, was not 
open to objection on the ground that 
the gravamen was a contract with the 
deputy to do an act aside from his 
duty, aS the substance of the charge 
was that he neglected to levy on and 
dispose of the property of the debtor 
when it was in his power to do se. 
Wetherby v. Foster, 5 Vt. 136. 


36. Cross references: 


Action for removal and sale of goods 
see infra § 651. 
Allegation of taking or seizure in ac- 


tion for release or conversion see 
infra § 650. 


37. Hathaway v. Smith, 117 Ga. 
946, 48 SE 984; Board v. Luigart, 150 
Ky. 791, 151 SW.9, 


[a] Cause of action stated.—A pe- 


on which an execution could issue, 
but that, in order illegally to exact 
costs, an execution had been levied on 
plaintiff's property, to his damage, 
sets out a cause of action against the 
officers issuing and levying the same. 
Pata ey, v. Smith, 117 Ga. 946, 43 


38. Johnson v. Fox, 51 Ga. 270. 


_{a] Levy after appeal.—tThe peti- 
tion in an action for an unlawful levy 
made after appeal should allege that 
a supersedeas bond was filed. Thom- 
ee v. Nicklas, 58 Iowa 49, 11 NW 


39. 

40. 
371, 

[a] Insufficient allegation.—An ai- 
legation that the sheriff ‘made title 
to the purchaser,” without stating 
that some person in particular, claim- 
ing and getting title by virtue of the 
sheriff’s deed, turned or kept plaintiff 
out of possession, is i 


insufficient. 
Honeycut v. Angel, 20 N. C. 371. 


41. Douch vy. Bliss, 80 Ind. 316. 


42. Kyd v. Cook, 56 Nebr. 71, 76 
NW 524, 71 AmSR 661. 


{a] Sufficiently specific allega- 
tions.—Averments that, at the time 
of the wrongful attachment, plaintiff 
enjoyed among wholesale dealers and 
manufacturers first-class credit, and 
was doing a profitable business, and 
that, by reason of the attachment, 
plaintiff's business and credit were in- 
jured in a certain sum, are sufficient- 
ly specific. Kyd v. Cook, 56 Nebr. 71, 
76 NW 524, 71 AmSR 661. 


43. 


Johnson v. Fox, 51 Ga. 270. 
Honeycut v.. Angel, 20 N. C. 


Citizens’ Securities Co. v. Ham- 


‘mel, 14 Cal. A. 564,112 PB 781. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fected in an oppressive or negligent manner.**’ 


Allegations as to property. In an action for a 
wrongful seizure of property, reasonable certainty 
in the description of the property is all that is re- 
quired;4*® but a petition, declaration, or complaint 
in an action against an officer for making an exces- 
sive levy is insufficient where it merely alleges a 
levy on, or seizure of, property of a greater value 
than the debt to be satisfied,*® without stating 
whether the property was real or personal,** or, if 
personal, that it was divisible,*® or that defendant 
in the process owned,*® and the officer knew that 
he owned,°° other property in the jurisdiction which 
the execution could have been levied on and which 
was of a sufficient amount to satisfy it. 


[§ 646] (b) Under Process against Another Per- 
son. Plaintiff in an action for the seizure of his 
property under process against another is not re- 
quired to set out the facts which constituted him 
the owner of the property,®! and a petition which 
alleges that the goods were taken from plaintiff, and 
that defendant knew that they belonged to him, is 
sufficient as an averment of ownership where not 
excepted to.>? 


Seizure under attachment. Where plaintiff seeks 
to recover from the sheriff, for a wrongful seizure 
of his property under a writ of attachment, the 
money paid the sheriff for the surrender of the prop- . 
erty to him, it must appear in the complaint that 
he was compelled to pay the money as a condition 
to the delivery of possession of the property de- 
tained,®? that such detention was unlawful,®* that 
the payment was made under protest,°> and that the 
detention was attended by circumstances of hard- 
ship or inconvenience to plaintiff.°°- 


44. Thompson v. State, 3 Ind. A. 


584, 82 NW 190. 
371, 28 NE 996. 
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Notice and demand. Ordinarily, in an action to 
recover the possession of property seized under 
process against another person in whose posses- 
sion the property was, plaintiff must affirmatively 
allege notice and demand;*? but where a sheriff 
failed to'comply with a statute requiring the re- 
turn in claim and delivery to be made within a cer- 
tain time after seizure of the property, it is not nec- 
essary for plaintiff in an action to recover property 
wrongfully seized to allege that he had served on 
the sheriff the affidavit and notice of his claim re- 
quired by statute.°® 


Action against indemnitors. Where it is sought 
in an action against the indemnitors of the seizing 
officer to hold them as trespassers,°® the complaint 
must, in order to state a cause of action, allege that 
the seizure was induced by the giving of the indem- 
nity bond.°° 


[§ 647] (c) Exempt Property. While it is some- 
times held otherwise,*! ordinarily, in an action 
against a sheriff or his indemnitors for the seizure 
of exempt property, the complaint must show plain- 
tiff’s right to the exemption®? and that he has taken 
the steps required by statute to entitle him to assert 
the right.°? However, it is not necessary specifical- 
ly to plead any statute under which the property is 
claimed as exempt where facts making a case within 
the provisions of the statute are stated.°4 Like- 
wise, express allegations that plaintiff is the head 
of a family®® and a resident®® and citizen®? of the 
state are not necessary where the facts stated in- 
dicate that such is the case. Where the action is 
for refusing to allow plaintiff to select, as exempt, 
certain articles seized on execution, an allegation in 
the declaration that defendant, by his deputy, did 
convert the property to his own use, is sufficient to 


and refusal of possession should be 
stated.”’ 


59. Liability of indemnitors as Smith v. Pueblo Mercantile, 

45. Harris v. Russell, 93 Ala. 59,| trespassers see supra § 582. oe Assoc., 82 Colo. 364, 260 P 109, 
9S 541. 60. Unsell v. Sisk, 37 Tex. Civ. A. : 

[a] Description of property by | 34, 838 SW 34. {c] Averments held sufficient.— 


name, style, and quantity of the dif- 
ferent articles is sufficient. MHarris v. 
Russell, 93 Ala. 59, 9 S 541. 


46. Angel, 
Bele 


47. 


Honeycut v. 2O0-Ne FG: 


Honeycut v. Angel, supra. 
48. Honeycut v. Angel, supra. 


[a] Failure to divide held suffi- 
ciently alleged.—Mason v. Wilks, (Mo. 
A.) 288 SW 936. 


49. Honeyeut v. Angel, 20 N. C. 
Sul. 

50. St. Louis, ete., R. Co. v.. An- 
drews, 102 Ark. 175, 143 SW 1084, 
AnnCas1914A 304; Honeycut v. Angel, 
20 NC. STL. 

51. Rains v. Herring, 68 Tex. 468, 
5 SW 369 (such facts are matters of 
evidence and not of pleading). 

52. ‘Tillman v. Fletcher, 78 Tex. 
673, 15 SW 161. 

53. O’Brien v. Quinn, 35 Mont. 441, 
90 P 166. 

54. O’Brien v. Quinn, supra. 

55. O’Brien v. Quinn, supra. 

56. O’Brien v. Quinn, supra. 

57. Killey v. Scannell, 12 Cal. 73; 
Shaw v. Tyrell, 129 Iowa 556, 105 NW 
1006. 

58. 5 WT He BH 


Guernsey v. Tuthill, 


61. Stevens v. Somerindyke, 4 E. D. 
Smith (N. Y.) 418. 


[a] Where property is specifically 
and unqualifiedly exempt.—Smith v. 
Pueblo Mercantile, ete., Assoc., 82 
Colo. 364, 260 P 109. 


62. Huseman v. Sims, 104 Ind. 317, 
4 NE 42. 
[aj] Applications of rule.—(1) In 


the case of a chattel which may or 
may not be exempt, the facts which 
are claimed to show it to be exempt 
should be stated. Smith v. Pueblo 
Mercantile, etc., Assoc., 82 Colo. 364, 
260 P 109. (2) Where the exemption 
is of property up to a certain value, 
the complaint should show the value 
of the property seized. Boesker v. 
Pickett, 81 Ind. 554. 


[b] Allegations held sufficient.— 
Winstead v. Hicks, 135 Ky. 154, 121 
SW 1018, 135 AmSR 446. 


63. Huseman v. Sims, 104 Ind. 317, 


4 NE 42. 


{a] Schedule.—The complaint must 
show that the statute has been sub- 
stantially complied with in making, 
verifying, and filing a schedule. 
Huseman vy. Sims, 104 Ind. 317, 4 NE 
42. 


[b] Where property was taken 
without “claim of exemption by plain- 
tiff, a subsequent claim and demand 


pees: v. Lee, 3 S. D..i34, 52 NW 


64 Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419. 


65. Thompson v. Donahoe, 16 S. D. 
244, 92 NW 27. 


66. State v. Clark, 42 Mo. 519. 


[a] Acts done in state.—Where, in 
an action for a wrongful levy on 
property claimed to be exempt, the 
complaint charged that all the acts 
done by plaintiff, his wife, and the 
sheriff were done within the county 
and state in which the suit was 
brought, and there was nothing in the 
complaint to indicate that plaintiff 
was a nonresident, an objection that, 
because the complaint did not affiirma- 
tively allege that plaintiff was a resi- 
dent, it did not show that he was en- 
titled to exemptions, was not well 
founded. Thompson vy. Donahoe, 16 
S. D. 244, 92 NW 27. 


67. Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419. 


[a] Thus it is sufficient to allege 
that plaintiff has resided and en- 
gaged in business in the state for a 
considerable length of time, as, un- 
less the contrary appears, these facts 
give rise to a presumption that he is 
a citizen of the state. Sandberg vy. 
Borstadt, 48 Colo. 96, 109 P 419. 
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show that the deputy was acting under defendant 
as sheriff.°® 


[§ 648] (d) Mortgaged property. In an action 
by a mortgagee for a seizure of the mortgaged goods 
in his possession under an attachment against the 
mortgagor, a complaint alleging peaceable posses- 
sion, and that the taking was wrongful, and further 
alleging that the mortgagee had taken possession by 
virtue of a chattel mortgage executed to him by the 
attachment debtor, states a cause of action,®® even 
though it does not affirmatively show any default in 
the mortgage.7° It is not necessary to allege that the 
demand made by plaintiff on the officer, as required 
by statute, contained a just and true account of the 
mortgage debt.74 Neither is it necessary to plead 
the value of the goods taken, where no elements of 
special damage are pleaded;’? but special damages 
are not recoverable unless pleaded.** 


[§ 649] (3) Refusal To Permit Replevin of At- 
tached Property. A count in an action on the case 
against a sheriff for refusing to permit one whose 
property was attached to replevy it is sufficient if 
it allege a tender to the sheriff of a bond executed 
by plaintiff with good and sufficient sureties, con- 
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forming to the requirements of the statute, and a 
refusal to accept it.** 


[§ 650] (4) Loss, Release, or Conversion of, or 
Failure To Apply, Property. In an action for the 
default or wrongful act of a sheriff or constable or 
his deputy in losing, releasing, or converting prop- 
erty which has been levied on or taken under a writ, 
or in not applying attached property to an execu- 
tion, or keeping it so that it could be so applied, the 
petition, declaration, or complaint must state a 
cause of action’® by means of proper and sufficient 
averments of matters essential to constitute a cause 
of action;7® but nonessential matters need not be 
alleged.** 


[§ 651] (5) Improper Sale. Sale of exempt prop- 
erty. A petition against a sheriff for wrongfully 
selling exempt property under final process, alleg- 
ing the seizure, the sale, and the filing of an affida- 
vit with the officer showing the exempt character of 
the property, that it was exempt, that plaintiff was 
a resident of the state, the head of a family, and 
not the owner of a homestead, and that the prop- 
erty was of a stated value, is sufficient,”® although 
the allegations do not follow strictly the language 


68. Hutchinson v. Whitmore, 90 
Mich. 255, 51 NW 451, 30 AmSR 431. 


69. First Nat. Bank v. North, 2 S. 
D. 480, 51 NW 96. 


70. First Nat. Bank v. North, su- 
pra. 
71. Gassett vy. Sanborn, 8 Gray 


(Mass.) 218. 


72. Sheehan v. Levy, 1 Wash. 149, 
23 P 802. 

73. Bankers’ Discount Corp. v. 
Noe, 116 Or. 570, 242 P 610. 

74, Chenault v. Walker, 14 Ala. 
ape 

fa] Averment that plaintiff ten- 


dered “proper forthcoming bond” to 
the officer as provided by the statute 
is sufficient, without showing in de- 
tail that the bond complied with the 
requirements of the statute. Elrod v. 
Hamner, 120 Ala. 463, 24 S 882, 74 
AmSR 43. 


7S DaALoeww. Ruttan,, 19) ULC. Qn 8B: 
(Ont.) 334. 


[a] Cause of action not stated.— 
A petition which alleges that the 
sheriff levied on money as that of a, 
judgment debtor, and, on a claim of a 
third person that the money belonged 
to him, released it, and then garnished 
such third person, but which does not 
allege that such money was the prop- 
erty of the judgment ‘debtor, or that 
it was lost by the negligence of the 
officer, or any facts showing injury by 
the sheriff’s negligence, does not state 
a cause of action. Hawkeye Lumber 
Co. v. Diddy, 84 Iowa 634, 51 NW 2. 


76. See cases infra this note. 


[a] Thus (1) in order to state a 
ease for conversion, facts should be 
alleged showing that, after being ad- 
vised of plaintiff's ownership of prop- 
erty seized under process against an- 
other person, the officer refused to 
surrender the property. George H. 
Fuller Desk Co. v. McDade, 113 Cal. 
360, 45 P 694; McArthur v. Cool, 19 
nea @n By Ont) A762 C2) rnvanr ace 
tion by an execution defendant 
against a sheriff for negligently los- 
ing property taken by him to satisfy 
the writ, the amount of the execution 


and the value of the property taken 
must be averred. Owens v. Gatewood, 
4 Bibb (Ky.) 494 (so holding on the 
ground that, unless the value of the 
property exceeded the amount of the 
execution, plaintiff was not damaged 
by the loss of the property). (38) In 
an action against an officer for not 
keeping attached property so that it 
could be levied on, it must appear 
from the declaration that the prop- 
erty was charged by execution with- 
lin the time from the rendition of 
judgment, during which the attach- 
ment lien remained in force. Ormsby 
v. Morris, 28 Vt. 711. (4) Where two 
deputies of a sheriff had made simul- 
taneous attachments of the same 
property in favor of different credi- 
tors, and an action was brought by 
one creditor against the sheriff for 
neglect of ‘duty by one deputy in not 
retaining one half the proceeds on 
execution, to satisfy the execution 
held by the other deputy, who had 
given him notice, at the time of the 
sale, of such simultaneous attach- 
ment, and had demanded one half the 
proceeds of the sale, it was held that 
plaintiff should have averred that the 
deputy who made the sale had surplus 
funds in his hands at the time of the 
demand that plaintiff's execution had 
been delivered to him, and that it 
had been returned into court. Wheel- 
er v. Willard, 14 Pick. (Mass.) 486. 


{b] Sufficient allegations.—(1) In 
an action by a sheriff against his 
deputy for conversion of property 
levied on under attachment, a com- 
plaint which alleges that defendant 
was deputy sheriff of a certain coun- 
ty, that a writ of attachment issued 
out of the district court of such coun- 
ty in a certain action, and’ was @de- 
livered to defendant for service, and 
that under such writ defendant seized 
certain personal property in that 
county, sufficiently shows that the 
court issuing the attachment had ju- 
risdiction of the subject matter, and 
that the writ was regular on its face, 
nothing to the contrary appearing in 
the complaint. Linn y. Jackson, 5 
N. D. 46, 63 NW 208. (2) A complaint 
in an action against a sheriff for re- 
leasing property taken under a writ 
of replevin which alleges that the 


property was sold to defendant in 
replevin by plaintiff and delivered to 
him, and that he shipped the same to 
a certain place, where it was taken, 
under the writ, from the freight 
house of the carrier, sufficiently al- 
leges that the property was taken 
from the possession of defendant in 
replevin or his agent. Albany Belt- 
ing, etc., Co. v. Grell, 67 App. Div. 81, 
73 NYS 580. (3) In an action against 
a sheriff for the conversion of cer- 
tain chattels ‘to which plaintiff 
claimed title as mortgagee, the mort- 
gage being in the form of a bill of 
sale, with condition that it should be 
void on payment of a certain sum on 
demand, the mortgagor to remain in 
possession until default, ete., an alle- © 
gation that plaintiff was the owner of 
the chattels is sufficient to sustain the 
action, without averring that the 
mortgagor had made default. Mal- 
colm v. O’Reilly, 46 N. Y. Super. 222 
[afi 89: IN. Ys 156]3) (€4) A. “complaint 
may be sufficient as against a gen- 
eral demurrer, even though it is in- 
artificial in its recital of the owner- 
ship of attached property. Arena v. 
Bank of Italy, 194 Cal. 195, 228 P 441. 
(5) Where the action is by a claim- 
ant of garnished property against a 
sheriff for conversion, a third party 
claim alleged to have been served on 
the sheriff may be set forth accord- 
ing to its legal tenor or effect. New 
Zealand Nat. Bank vy. Finn, 81 Cal. 
INE Byles WAG I33) LED Taso 


77. 


[a] For example, a declaration 
against the sheriff for not applying 
property, attached by him to satisfy 
plaintiff’s execution, and for falsely 
returning on the execution that the 
property attached was subject to a 
former attachment, need not state the 
kind of attachment, or that defend- 
ant could have seized, or was re- 
quested to seize, the property, where 
it is alleged that the execution was 
delivered to him to be levied on the 
property attached while the lien of 
the attachment remained in force. 
Hale v. Dennie, 4 Pick. (Mass.) 501. 


78. Hamilton vy. Fleming, 26 Nebr. 
240, 41 NW 1002. 


See case infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the statute.7® In trespass,°° but not in trover,*? 
the declaration must aver that plaintiff was the head 
of a family. 


Sale without proper notice. In an action by an 
execution debtor against a sheriff for selling land 
without notice, the complaint need not allege that 
the sheriff’s return that he has given notice is 
false.8* Where the action is for not giving notice 
of the sale of property at the most pubhe place 
in the township, it is not necessary to set out the 
name of such place.®? 


Sale at inadequate price. In an action against a 
sheriff for selling goods on plaintiff’s execution un- 
der their value, the judgment in the original action 
must be set out. Where an action against a sher- 
iff is for the injury done in causing, by his wrong- 
ful representations, property seized by him under 
legal process to be sold for less than its value, it is 
not necessary to aver that the representations were 
made maliciously.®> 


Removal and sale of goods on demised premises.®® 
In an action against a sheriff for removing and sell- 
ing goods on demised premises without paying the 
rent due, it is sufficient to allege in the declaration 
that defendant had notice of plaintiff’s claim for 
rent before the sale,®? although after the removal.*® 


[§ 652] (6) Failure To Sell Property or Execute 
Deed. Where the complaint in an action for fail- 
ure to dispose of property levied on shows a levy 
on sufficient personal property to satisfy the judg- 
ment, and a breach of duty in failing to advertise 


79. Hamilton v. Fleming, supra. alee 324 


80. Pollard v. Thomason, 5 | Conn.) 303; 
Humphr. (Tenn.) 56 [exp] Hawkins v. 
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Church v. Clark, 1 Root 
Com. v. Bartlett, 7% J. J. 
Marsh. (Ky.) 161. 
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and sell, it need not also show that the debtor did 
not have other property out of which the judgment 
could have been made.*® A complaint against a 
sheriff for not executing a deed to plaintiff for prop- 
erty purchased by him at sheriff’s sale, and claim- 
ing special damages for the failure to get posses- 
sion of the land sold, is bad without an averment 
that plaintiff’s failure to get possession was caused 
solely by the want of the deed.®°° 


[§ 653] (7) Failure To Collect or Pay Over Mon- 
ey. Failure to coliect. An averment in the petition 
in an-action against an officer for failure to collect 
the money on fee bills put into his hands for col- 
lection that if he did not collect the money it was 
his own neglect and fault is not sufficient under a 
statute making him lable “for failing to collect the 
same when by proper diligence it might have been 
collected.”’®! The declaration in an action against 
a sheriff for failure to collect a list of militia fines 
should show the name of each person fined®? and 
the amount of his fine.°? 


Failure to pay over. In an action against a sheriff 
or constable for failure to pay over money collected, 
the petition, declaration, or complaint must aver 
the collection of the money,®* a demand on the of- 
ficer,°®> a failure to pay over,®® and plaintiff’s right 
to the money.®* In an action against a sheriff for 
money received by him by virtue of his office, the 
nature of the debt or demand should be so far stat- 
ed in the declaration as to distinguish it from pri- 
vate debts or contracts.°§ 


[§ 654] (8) Improper Application of Money. 


stated facts, or warrant the conclu- 
sion that the executions were satis- 
fied, other than by the sale. Moore vy. 
Barclay, 18 Ala. 672. 


Pearce, 11 Humphr. (Tenn.) 44, as be- 
ing an action of trespass, although 
reported as an action of trover]. 


81. Hawkins v. Pearce, supra. 


82. Raker v. Bucher, 100 Cal. 214, 
34 P 654, 849. 


[a] Form of complaint.—Campo- 
manes v. Bartolome, 38 Philippine 
808. 


83. Malcolm v. 
(Ont.) 361. 

84. Billings v. Hamilton, 6 U. C. Q. 
iB Ow S. COnt.) 13° 

85. Griffin v. Isbell, 17 Ala. 184 
(an averment that they were made 
falsely and fraudulently is sufficient). 

86. Complaint in action for wrong- 
ful removal of goods generally see 
supra § 645. 


87. Kingston 
B. (Ont.) 223. 


Rapelje, Taylor 


vy. Shaw, 20 U. C. Q. 


gs. Kingston v. Shaw, supra. 

89. Waymire v. State, 80 Ind. 67. 

90. Knight v. Fair, 12 Cal. 296. 

91. “Walters v. Chinn, 1 Mete. 
(Ky.) 499. 

9%. State v. Leavell, 3. Blackf. 
Cinds) 7 tas7: 

98. State v. Leavell, supra. 

94. Walters v. Chinn, 1 Metc. 
(Ky.) 499. 

[a] Positive averment of coilec- 


tion is necessary; an allegation that 
plaintiff believes that the officer has 
collected’ the money is insufficient. 
Walters v. Chinn, 1 Mete. (Ky.) 499. 


95. McBroom y. Governor, 6 Port. 


96. Butler v. Smith, 20 Or. 126, 25 
P 381. 

{a] Insufficient complaint.—W here 
the statute requires a sheriff upon re- 
turn of an execution to pay the mon- 
ey realized thereon to the clerk, a 
complaint in an action against the 
sheriff to recover the surplus realized 
from the sale of land above the sum 
due on a decree of foreclosure is de- 
murrable where it does not allege that 
the sheriff failed to perform the duty 
imposed on him by statute. Butler 
v. Smith, 20 Or. 126, 25 P 381. 


[b] Sufficient complaint.—Where 
the complaint alleges both that the 
sheriff failed to pay the money to the 
clerk of the court and that he failed 
to pay it as he was in duty bound, it 
is not defective because it fails to 
allege that he did not pay it to his 
successor. State v. Scanlon, 2 Ind. A. 
320, 28 NE 426. 


97. Moore v. Barclay, 18 Ala. 672. 


{a] Imsufficient averments.—W here 
the complaint in an action against a 
sheriff by an execution defendant 
shows that executions were levied on 
his lands by the sheriff, sales of the 
lands were made, and that the sheriff 
executed deeds for the lands but 
failed to collect the purchase money, 
an averment that the executions were 
satisfied does not show that such sat- 
isfaction arose other than by sale, 
and does not show a right in plaintiff 
to recover from the sheriff the pro- 
ceeds of the land. An additional 
averment in another count that the 
proceeds of the land remained after 
all executions in the hands of the 
sheriff were satisfied does not change 
the legal effect of the previously 


[b] Sufficient declaration—A dec- 
laration which sets forth in detail the 
making and delivery of a chattel 
mortgage, its nonpayment, the sale 
of the mortgaged goods under exe- 
cution, and refusal on the part of the 
officer who made the sale to pay to 
plaintiff the proceeds of the sale, as 
provided by_ statute, is _ sufficient. 
tienes Vv. Wilson, 19 RS babe sa 


98. Overton v. Hudson, 2 Wash. (2 
Va.) 172. 
[a] Judicial proceedings.—(1) In 


an action against a sheriff for the 
purchase money of lands sold by him 
on execution, the judgment and pro- 
ceedings on which the execution is- 
sued must be averred in the declara- 
tion. Ennis v. Waller, 3 Blackf. (Ind.) 
472, (2) A declaration against a 
sheriff alleging that he failed to pay 
over the money collected “in virtue” 
of an execution is sufficient, without 
stating expressly that the collection 
was made while the execution was in 
force. Canterberry v. Com., 1 Dana 
(Ky.) 415. (3) A complaint, in an 
action by the state against a sheriff 
to recover money deposited with him 
in lieu of bail an'‘d forfeited, which al- 
leges that the prisoner failed to ap- 
pear, and that the deposit was de- 
clared forfeited, is not defective be- 
cause it fails to allege that such for- 
feiture had never been set aside. 
State v. Scanion, 2 Ind. A. 320, 28 NE 
426. (4) It is not necessary for the 
complaint in such an action to allege 
that an indictment was actually re- 
turned against the prisoner where he 
was recognized to answer any indict- 
ment which might be returned against 
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Where a sheriff, having two executions in his hands, 
one against plaintiff and another jointly, and an- 
other against the other person alone, levied both on 
lands belonging to plaintiff and wrongfully applied 
a portion of the proceeds on the execution against 
the other person alone, it is not necessary, in a suit 
by plaintiff against the sheriff to recover the amount 
so wrongfully applied, to set out in the complaint 
the judgments on which the executions were is- 
sued.®® In an action against a sheriff for not paying 
over surplus money arising from a sale on execution, 
after paying off previous attachments, it is neces- 
sary to aver that plaintiff’s execution was deliv- 
ered to the sheriff before he paid over the surplus 
money to the debtor.1_ Where a complaint against 
a sheriff for misappropriation of a surplus arising 
on a sale of land under a senior mortgage averred 
that plaintiff was a junior encumbrancer, whose 
mortgage had been foreclosed, and that his claim 
was in the form of a sheriff’s certificate of pur- 
chase, that the suit to foreclose the senior mortgage 
was brought subsequent to his purchase, that he 
was a party thereto, and that the court therein de- 
creed that he held the next oldest lien on the land, 
evidenced by such certificate, and was entitled to 
redeem within a year, these averments were suffi- 
cient to raise the question of priority of liens, with- 
out setting out all the steps by which plaintiff’s len 
was acquired.” 


[§ 655] (9) Acceptance of Defective or Insuffi- 
cient Security. A complaint in an action against 
a sheriff for taking an insufficient surety on a re- 
plevin bond must, in addition to alleging the insuf- 


him by the grand jury. State v. 
Scanlon, supra (so holding on the 
ground that it was the prisoner’s duty 
to appear from day to ‘day until the 


case had been disposed of). Cas. § 110. 
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Wee eer v. Bell, 19 Wend. (N. Y.) | til 


7. Barclay v. Scott, 1 Tex. A. Civ. 
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ficiency of the surety,? aver that the principal was 
insolvent or unable to pay;* and in an action against 
the sheriff for taking a bail bond insufficient be- 
cause not in proper form, the declaration should 
aver that the principal failed to appear in the orig- 
inal suit.2 To bring the case within a statute, aver- 
ments appropriate for that purpose must be made.® 
A petition alleging proceedings by attachment, and 
levy thereunder, and the release of the property by 
the sheriff on a void replevin bond, the loss of plain- 
tiff’s lien on the property, and that it had been re- 
moved by the debtor beyond the jurisdiction of the 
court, and that the debtor was insolvent, whereby 
plaintiff had lost his debt, is sufficient on demurrer.‘ 


[§ 656] (10) Failure To Return Process or Bail 
Bond. In an action for failing to return an execu- 
tion, it is necessary to aver the nature and amount 
of the damage sustained by plaintiff;* but an alle- 
gation that the officer’s fees were paid is not neces- 
sary.° In a declaration for not returning a bail 
bond with the writ on which the officer returned an 
arrest and the taking of bail, an allegation of such 
failure is sufficient;1° it is not necessary to allege 
a return of non est inventus within one year,!? an 
avoidance of the principal,1? or that the oath nec- 
essary to authorize an arrest was taken.13 


[§ 657] (11) False Return. In an action for a 
false return, an averment that the officer “failed to 
make true and correct returns” is insufficient ;14 
the eomplaint must state the nature of the return 
made,t® and show in what respect it was false1® or 
injurious to plaintiff;+7 ‘but it need not allege de- 


some other writ of execution 
against the same defendant should 
come into his hands, that another did 
come into his hands, and that the 
sheriff seized and sold under both 


99. State v. Hamilton, 32 Ind. 104. 


1. Wheeler v. Willard, 14 Pick. 
(Mass.) 486. 


2. White v. Shirk, 20 Ind. A. 589, 
51 NE 126. 


8. Fisher v. Davis, Litt. Sel. Cas. 
(Ky.) 1382. 


4 Fisher v. Davis, supra. 


5. Handley. v. Ewings, 
(Ky.) 505. 


6 See cases infra this note. 


[a] hus (1) it has been held that, 
in an action against the sheriff for not 
taking sufficient security, under a 
statute relating to the replevin of a 
distress for rent, the declaration must 
allege that a writ of retorno habendo 
has been issued, and elongata re- 
turned (Gibbs v. Bull, 18 Johns. (N. 
Y.) 435 [foll Knapp v. Colburn, 4 
Wend. (N. Y.) 616]), (2) and must 
pursue the words of the statute, and 
allege that the sheriff made deliver- 
ance, etc., without taking security “to 
prosecute the suit and return the 
property, if return thereof shall be 
adjudged” (Gibbs v. Bull, supra). (3) 
Where a statute makes the sheriff re- 
sponsible for the sufficiency of the 
sureties in replevin only where de- 
fendant in replevin has excepted to 
the sufficiency of the sureties, and 
they, or new sureties, have failed to 
justify, a declaration in an action 
against the sheriff for taking insuffi- 
cient sureties must contain averments 
to bring the case within the statute. 


4 Bibb 


8 Bennett v. Vinyard, 34 Mo. 216. 


9. Van Cleave v. Bucher, 79 Cal. 
600, 21 P 954, 


10. Prescott v. Bancroft, 1 Metce. 
(Mass.) 500. 


11. Prescott v. Bancroft, supra. 
12. Prescott v. Bancroft, supra. 
13. Prescott v. Bancroft, supra. 


14. Com. v. Bartlett, 7 J. J. Marsh. 
(Ky.) 161. 


15. Com. v. Bartlett, supra. 


16. Com. v. Bartlett, supra; Astor 
M. Heller s61 oN. JUL 2888 As S198 
Drum y. Holton, 1 Pinn. (Wis.) 456. 


[a] Declarations held sufficient.— 
(1) Where a deputy sheriff returned 
that he had made an attachment on 
real estate by leaving at the dwell- 
ing house of the clerk of the city in 
which the land was situated an at- 
tested copy of the writ and his return 
thereon, it is a sufficient averment of 
the falsity of such return to allege 
that the deputy did not at the time 
specified, or at any other time, leave 
an attested copy of such writ and his 
return thereon at the dwelling house 
of such clerk, and it is not necessary 
to specify in what particulars the 
copy of the writ and return actually 
left with the clerk differed from a 
true and attested copy of the same. 
Clough v. Monroe, 34 N. H. 381... (2) 
A declaration averring that plaintiff 
delivered his writ to the sheriff with 
instructions not to proceed on it un- 


writs and made sufficient money to 
satisfy both, but falsely returned that 
proceedings had been stayed on plain- 
tiffs writ and that he could not in 
consequence make the money, was 
good on general demurrer. Strange 
ves GH. CoQ Bu OLS Ont 


[b] Declarations held insufficient. 
—(1) In an action by bail against the 
sheriff for falsely returning non est 
inventus as to the principal, a decla- 
ration alleging that the sheriff “could 
have taken’ the body of the debtor 
does not state a cause of action, 
where it fails to allege that he was 
in the sheriff's presence, or to describe 
at what time and in what place he 
might have been found. Eldridge v. 
Bellows, Smith (N. H.) 356. (2) 
Where the facts alleged show that 
the return was true, the declaration 
is bad_on demurrer. Knapp v. Cox, 
58 N. H. 488. 


17. Com. v. Bartlett, 7 J. J. Marsh.. 
(Ky.) 161; ‘Astor v. Heller, 61 N: J. 
L. 78, 38 A 819. 


[a] Averment of special damage is 
necessary in order to maintain an ac- 
tion against a sheriff for a false re- 
turn to a fieri facias where no dam- 
age could necessarily result to the 
creditor, it appearing that the goods 
in question had become vested in the 
assignees of the debtor, who had be- 
come bankrupt. Wylie v. Birch, 4 
ees 566, 45 ECL 566, 114 Reprint 


[b] It is sufficient allegation of 


Yor later cases, developments anid changes in the law see Annotations, same title and section number, 
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ceit or fraud;!®% and it is proper to charge the false 
return to have been made when the writ was re- 
turnable, although it was actually made long after- 
ward.?° 


Construction. Where the complaint in an action 
against an officer for making a false return of serv- 
ice of summons on plaintiff, whereby judgment was 
rendered against plaintiff, avers that plaintiff filed a 
motion to quash the alleged false return, it will be 
assumed, in the absence of any averment to the con- 
trary, that such motion was made before judgment 
was rendered in the action.2® Where the declara- 
tion, in an action on the case for the false return 
of a writ, averred that the writ was directed to 
defendant, as an indifferent person, to serve and re- 
turn, and that, after it had been returned to the 
court to which it was returnable, plaintiff in that 
suit recovered judgment by default, this was equiv- 
alent to an averment that the writ was legally di- 
rected to defendant, and that a lawful judgment 
was rendered thereon.*+ 


[§ 658] (12) Escape. Im an action against a 
sheriff or constable for an escape, the petition, dec- 
laration, or complaint must allege that the prison- 
er was at large beyond the liberties of the jail,*? 
set forth the proceedings to, and including the es- 
cape,2? and demand appropriate judgment;?* but 
all allegations as to the character of the sheriff as 
statutory bail should be omitted.?®> In a proceed- 
ing against a sheriff as bail, the complaint must 
contain the same allegations as a complaint in an 
action for an escape,?® and also allege that defend- 
ant is bail.27 Where the action is for an escape of 
a prisoner arrested on mesne process, the fact that 
the prisoner is indebted to plaintiff must be distinct- 
ly alleged in the complaint.”® 


[§ 659] (13) Failure To Deliver Prisoner to Suc- 
cessor in Office. In an action against a sheriff for 
not delivering to his successor in office a prisoner 
‘taken by him and committed to jail on an execution 
against the body, averred to have been duly issued 
upon a judgment in an action brought to recover a 
debt which was fraudulently contracted, it is not 
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essential that the complaint should also state that 
an order of arrest was obtained.*® 


[§ 660] 2. Plea or Answer—a. In General. 
Where an action against a sheriff or deputy sheriff 
falls within one of the classes of actions enumer- 
ated in a statute providing for more easy pleading 
in certain suits, he is entitled to the benefit of the 
statute,?° even though he has taken indemnity.*+ 
Also, when a sheriff is sued, he is held to no great- 
er diligence in pleading than a private individual,?? 
and a default by him will be set aside and an an- 
swer permitted where the circumstances are such 
that it would be proper to grant such indulgence to 
an individual.** : 


Indemnity. In jurisdictions wherein it is pro- 
vided by statute that the taking of an indemnity 
bond and the return thereof to the office of the 
clerk of court shall bar an action by a claimant of 
property against the officer,?+ a plea alleging the 
taking and return of an indemnity bond and notice 
to plaintiff thereof should not be rejected*® where 
the return was made before the action was begun,*® 
even though after the time provided by statute.?? 


Want of prior statutory notice of action should 
be pleaded when intended to be relied on.?§ 


Limitations. Where the statute provides that ac- 
tions against sheriffs for any act in their official ca- 
pacity shall be brought within three years after the 
cause of action shall have accrued, a plea in such 
action of “Not guilty within three years” is bad on 
a special demurrer for not following the terms of the 
statute,*® although it might be good on general de- 
murrer.?° 


Justification under office. Where defendant in an 
action for an alleged wrongful act seeks to justify 
under his office, he must in his pleading show a good 
title to such office,*t and he should also allege that 
he was acting within his territorial jurisdiction.‘2 


Justification under process. Where an officer 
seeks to justify under process, such justification 
must be specially pleaded,*? and the plea must set 


resulting damage to aver that by rea- 
son of the false return plaintiff was 
prevented from lodging his execution 
on the lands falsely returned as at- 
tached, and lost the benefit of an at- 
tachment thereof made on his own 
writ, and was wholly deprived of any 
advantage from his judgment against 
the debtor. Clough v. Monroe, 34 N. 
H, 382. 


18. Peebles v. Newson, 74 N. C. 
473. 

19. Michaels v. Shaw, 
(N. Y.) 587. 

20. Bennett vy. Bell, 46 SW 701, 20 
Kyl 308. 

21. Case v. Humphrey, 6 Conn. 130. 


22. Cosgrove Vv. Bowe, 10 Daly 353, 
2 NYCivProc 61; Dougall v. Moodie, 
19 U. C. Q. B. (Ont.) 568. 


23. Smith v. Knapp, 30 N. Y. 581. 
See Hall v. Johnson, 3 Blaekf. (Ind.) 
363 (in an action by an execution 
creditor, plaintiff must aver the exist- 
ence of a judgment against the execu- 
tion debtor). Compare Lattin v. 
Smith; 1 Ill. 361 (in an action for the 
escape of a defendant taken under a 
capias ad satisfaciendum, it ‘is’ not 


12 Wend. 


necessary that the declaration should 
aver that the oath required by law 
was made before the writ issued); 
Jones v. Cook, 1 Cow. (N. Y.) 309 (in 
an action by an execution creditor, 
it is not necessary to set forth the 
indorsement on the execution, direct- 
ing the sheriff what sum to levy). 


24. Smith v. Knapp, 30 N. Y. 581. 
25. Smith v. Knapp, supra. 
26. Smith v. Knapp, supra. 
27. Smith v. Knapp, supra. 


28. Cosgrove v. Bowe, 10 Daly 353, 
2 NYCivProc 61. 


29. French v. Willett, 17 N. Y. Su- 
per. 649, 10 AbbPr 99. 


30. Hull v. Southworth, 
(N. Y.) 265. 


31. Hull v. Southworth, supra. 


32. Cutler v. Haycock, 32 Utah 354, 
90 P 897. 


33. Cutler v. Haycock, supra. 
34. See supra § 576. 


35. Balisle v. Johnson, 78 W. Va. 
340, 88 SE 1068. 


36. Balisle v. Johnson, supra. 


5 Wend. 


37. Balisle v. Johnson, supra. 


iia Murphy v. McMillan, 46 N. B. 


Prior notice of action as condition 
precedent see supra § 623. 


39. Fisher v. Pond, 2 Hill (N. Y. 
338; Wilson v. Munro, 20 U. d Q. B 
(Ont.) 18. 


aia Fisher vy. Pond, 2 Hill (N. Y.) 


41. Case yv. Hall, 21 Ill. 632; Smith 
v. Wilson, 21 R. I. 327, 43 A 634. 


[a] Election and qualification.—A 
plea which does not allege that de- 
fendant was duly elected and quali- 
fied to the office under which he justi- 
ea ay insufficient. Case v. Hall, 21 


42. McPherson v. Reynolds, 6 U. 
C. C. P. (Ont.) 440. 


43. Cal.—Glazer -v. Clift, 
Bee 


10 Cal. 


N. D.—MacLaren v. Kramar, 26 N. 
D. 244, 144 NW 85, 89, 50 LRANS 
G14 [cit Cyc]. 


Utah.—Snell v. Crowe, 3 Utah 26, 
5 P 522. 
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forth matters which if true will bar the action.** 
To conform to this rule the plea should substanti- 
ally describe the process,** state the facts relied on 
to justify the acts done under it,#® and allege, in 
case a seizure of property is complained of, that de- 
fendant in the process had some interest in the prop- 
erty seized subject to seizure,*” or that the property 
was subject to the process,#§ and that the goods 
were seized before the return day of the writ;*® 
but it is not necessary to state that defendant sold 
the property levied on,®° or aver that the entry into 
plaintiff’s premises was peaceable and quiet where 
a forcible entry is not charged.*! Where the officer 
seeks to justify under mesne process, he must aver 
the return thereof,®? or show some legal excuse for 
not returning it,°* unless the action is brought be- 
fore the return day.’* It has been held that, where 
a sheriff justifies under a writ of execution, it is not 
necessary to allege that a judgment was rendered 
in the case in which the execution issued,®® or to 
set out the judgment;°* but a plea of justification 
under execution is bad if it states the writ to have 
issued before judgment was entered;°* and, as 
against a stranger to the writ, it has been held nec- 
essary to allege a valid judgment.°§ 


[§ 661] b. To Charges of Particular Defaults or 
Misfeasances—(1) Failure To Execute Process. 
Where the declaration in an action for not levying 
under an execution alleges that there were goods 
out of which defendant could have made or levied 
the money indorsed on the writ, but that he did not 
levy the same, a plea that before defendant could 


Wis.—Shultz v. Frank, 1 Wis. 352 49. 
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by due diligence have levied the moneys the goods 
were destroyed by fire is bad.°® In an action for not 
levying an execution on a particular lot of land 
pointed out by plaintiff in execution, a plea that, 
after return of such execution, plaintiff sued out 
another execution on the same judgment, which was, 
by his direction, levied on other property, is bad 
where it does not allege what disposition was made 
of the property under the levy.®° 


[§ 662] (2) Wrongful Levy or Seizure. Ina plea 
of justification by an officer for taking property in 
satisfaction of a rate or tax imposed by an incor- 
porated aqueduct company, it has been held suffi- 
cient to aver that by the act of incorporation the 
original proprietors were declared a body politic 
and corporate in fact, if such were the terms of the 
act, without averring the organization of the com- 
pany.°* 

Exempt property. In an action for a wrongful at- 
tachment of exempt property, a waiver of exemption 
must, if relied on as a defense, be specially plead- 
ed;°? but where it is not intended to plead a waiver, 
the answer should be confined to denials.*% 


Under process against another. Where an officer 
seeks to justify his seizure and possession of at- 
tached property as against a stranger to the writ 
who claims the same, he must allege all the facts 
necessary to support the writ,°* including the ex- 
istence of a debt in favor of the attachment plaintiff 
against the attachment defendant.*® If the seizure 
was under final process, the sheriff must plead that 


the answer, and stating that it is not 


B. (Ont.) 256. 


Ont.—Pollock v. Fraser, 4 U. C. Q. 
B. 352; Lee v. Rapelje, 2 U. C. Q. B. 50. Burton v. Sweaney, 4 Mo. 1. 
368; Stull v.-McLeod, (Mich. T. 4 51. Evans vy. Kingsmill, 3 U. C. Q. 


Wiebe mR wer Ise Dim. goed. 
44. McAden v. Gibson, 5 Ala. 341. 


45. Gillespie v. McCleskey, 160 Ala. 
289, 49 S 362; McAden v. Gibson, 5 
Ala. 341; Cook v. Miller, 11 Ill. 610. 


[a] Regular or defective process. 
—(1) The plea must show a process 
regular on its face and issued by com- 
petent authority. Gillespie v. Mc- 
Cleskey, 160 Ala. 289, 49 S 362. (2) 
Where an officer justifies under the 
process of an inferior court, he must 
state facts showing that the court 
had jurisdiction. Cleveland v. Rog- 
ers, 6 Wend. (N. Y.) 438. (3) Where 
a sheriff justifies under a writ of at- 
tachment, which is annexed to the an- 
swer, but is so materially ‘defective 
that it could confer no authority on 
him to take the property, a demurrer 
to so much of the answer as justifies 
under the writ must be sustained. 
Deforest v. Swan, 4 Greene (Iowa) 
357. (4) However, an averment that 
a warrant under which an officer 
justified was under the hand of the 
officer issuing it has been held suffi- 
cient, although the statute required 
such a warrant to be under the hand 
and seal of the issuing officer. Beek- 
man v. Traver, 20 Wend. (N. Y.) 67. 


46. Kelly v. Fritz, 11 Heisk. 
(Tenn.) 7. 
47. Gillespie v. McCleskey, 160 Ala. 


289, 49 S 362; Howard v. Conde, 22 
Or. 581, 30 P 454; Krewson v. Pur- 
dom, 11 Or. 266, 3 P 822. 


48. Gillespie v. McCleskey, 160 
Ala. 289, 49 S 362; Robertson v. 
Hooton, 17 Ala. A. 258, 85 S 582. 


BaeacOne, pe dens. 

52. McAden y. Gibson, 5 Ala. 341 
[foll Kirksey v. Dubose, 19 Ala. 43]; 
Berry v. Hart, 1 Colo. 246. 

53. McAden vy. Gibson, 5 Ala. 341 
[foll Kirksey v. Dubose, 19 Ala. 43]. 


54 Briggs v. Mason, 31 Vt. 433. 
55. Shepherd v. Nabors, 6 Ala. 631. 
56. Jackson v. Hobson, 5 Ill. 411; 


Burton v. Sweaney, 4 Mo. 1; Davis v. 


Davis, 2 Gratt. (43 Va.) 363. 


57. Dougall v. Moodie, 1 U. C. Q. 
B. (Ont.) 374. 


58. See infra § 662. 


59. Ross v. Grange, 25 U. C. Q. B. 
(Ont.) 396. 


[a] Ground of decision is that 
levying includes both seizure and sale 
and consistently with defendant’s 
plea the goods might have been de- 
stroyed in his custody after seizure, 
in which case he would be liable. 
Hone v. Grange, 25 U. C. Q. B. (Ont.) 


60. Lawson v. State, 10 Ark. 28, 50 
AmD 238. 
61. Beekman vy. Traver, 20 Wen‘. 


CNS WYe) 646 


Ake Murphy v. Sherman, 25 Minn. 
63. Smith v. Pueblo Mercantile, 

etc., Assoc., 82 Colo. 364, 260 P 109. 
64. Cal.—Thornburgh vy. Hand, 7 

Cal. 554. But see Towdy v. Ellis, 22 


Cal. 650 (holding the attachment pro- 
ceedings to be sufficiently set forth in 


necessary to set forth minutely every 
fact relating to the suit). 


Ida.—Beckstead v. Griffith, 11 Ida. 
738, 83 P 764; Sears v. Lydon, 5 Ida. 
358, 49 P 122. 


Mich.—Trowbridge v. Bullard, 81 
Mich. 451, 45 NW 1012; Comstock v. 
Hollon, 2 Mich. 355. 


Minn.—Howard v. Manderfield, 31 
Minn. 337, 17 NW 946; Braley v. 
Byrnes, 20 Minn. 435. 


paar ae v. Bray, 3 Mont. 


N. H.—Sanford Mfg. Co. v. Wiggin, 
14 N. H. 441, 40 AmD 198. 


N. Y.—Noble v. Holmes, 5 Hill 194. 


Or.—Bankers’ Discount Corp. v. 
Noe, 116 Or. 570, 242 P 610; Fisher v. 
Kelly, 30 Or. 1, 46 P 146. 


aie perce v. Brown, 2 Utah 


{a] Jurisdiction of court.—Where 
a third person claims attached prop- 
erty by virtue of a prior sale, and 
the officer attempts, in his answer, to 
justify his levy by impeaching such 
Sale for fraud, such answer must 
show that the attachment was regu- 
larly issued by a court having juris- 


Fes Hootman vy. Bray, 3 Mont. 
65. Cal.—Thornburgh y. Hand, 7 


Cal. 554. 


Ida.—Beckstead v. Griffith, 11 Ida. 
738, 88 P 764. : 


Teen acs v. Bryant, 2 Pick. 


Mich.—Trowbridge v. Bullard, 81 
Mich. 451, 45 NW 1012. 


Minn.—Howard v. Manderfield, 31 


For later cases, developments and changes in the law see Annotations, same title and section number, : 
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the property was taken under a valid execution®® 
and judgment.®* <A plea alleging that the property 
was taken under an execution as the proper goods 
and chattels of the execution defendant is bad, as 
it does not traverse that plaintiff was the owner;°* 
and in trespass de bonis against a sheriff, a plea that 
the goods belonged to a third person, and were tak- 
en by virtue of an execution against him, has been 
held bad, as amounting to the general issue.®® 
Where the sheriff relies on the fact that a sale, 
mortgage, or pledge by the debtor to plaintiff was 
fraudulent, the fraud must be specially pleaded.*° 
In an action to recover the possession of property 
seized under attachment against a person in whose 
possession the property was, it is not necessary for 
the sheriff to plead want of notice and demand from 
plaintiff.7* 


[§ 663] (8) Improper Sale or Removal of Prop- 
erty. In an action for wrongfully selling lands in 
execution much below their real value, a plea that 
defendant sold the lands for the best price that he 
could get for them is good against a general demur- 
rer, 


Chattels leased or on demised premises. In an 
action by an owner of chattels leased to a third per- 
son against an officer for selling them under an 
execution against the lessee, a plea that the officer 
sold only the right, title, and interest of the lessee 
and that plaintiff has not sustained, and will not 
sustain, any damages by reason of the sale is good.*? 
In an action for removing and selling goods on de- 
mised premises without paying the rent due, a plea 
that after the removal there remained sufficient to 
satisfy the rent due is bad,** as is also a plea that 
defendant had no notice before the removal where 


Minn. 337, 17 NW _ 946; 
Byrnes, 20 Minn. 435. murrer. 


N. H.—Sandford Mfg. Co. v. Wig- 77. 
gin, 14 N. H. 441, 40 AmD 198. 


N. Y.—Noble v. Holmes, 5 Hill 194. 
Or.—Fisher v. Kelly, 30 Or. 1, 46 


Braley v. 


[a] 
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ing it, is sufficient as against a de- 
Perkins v. Gibbs, 29 Vt. 343. 


Peo. v. Snow, 250 Ill. A. 170. 
78. See cases infra this note. 
Conversion of crop of subten- 
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the declaration charges notice before the sale.*® 


[§ 664] (4) Loss, Release, or Conversion of Prop- 
erty. A plea or answer in an action for the toss,‘® 
wrongful release,** or conversion’® of property by 
a sheriff or like officer will not be upheld unless it 
contains proper and sufficient allegations. 


[§ 665] (5) Failure To Produce or Deliver Prop- 
erty or Pay Over Money. In an action for failure 
to have attached property forthcoming to satisfy 
execution, a plea averring generally that the prop- 
erty had been appropriated in the manner prescribed 
by law in satisfaction of prior attachment lens is 
insufficient.*? Where, in an action to recover mon- 
ey from an officer, the complaint alleges that de- 
fendant refused to pay plaintiff the money, and 
wrongfully retains and still holds the possession 
thereof, and the answer merely contains a denial 
“that defendant wrongfully retains or holds pos- 
session” of the sum or any part thereof, such de- 
nial operates merely to deny the “wrongful” pos- 
session’? and constitutes an admission of posses- 
sion.*? On the other hand, in an execution sale, the 
purehaser’s action against a sheriff for failure to 
deliver goods purchased, an answer denying that the 
sheriff “has failed and neglected, or failed or neg- 
lected, or refused, in any manner or at all, to deliv- 
er,” is a sufficient denial of failure to deliver ;** and 
an admission in the answer that actual possession 
was not delivered is not fatal where the answer de- 
clares that the property was not capable of manual 
delivery.*3 


[§ 666] (6) False Return. In an action for a 
false réturn, the sheriff cannot plead to the merits 
of the original action.**+ A plea that there was no 
such writ duly sued out and duly returned is bad 


was proper to refuse to strike out 
such allegations. Anderson v. Med- 
bery; 16S: D: 329,,92) NW 1087 eGo 
holding on the grounds that the title 
in the third person would have been 
no defense unless defendant connect- 
ed himself therewith, and therefore 


P 146. 

Utah.—Newton v. Brown, 2 Utah 
126. 

66. Masters v. Teller, 7 Okl. 668, 
56 P 1067. 


67. Masters v. Teller, supra. 
68. Harris v. Paynes, 5 Litt. (Ky.) 


105; Barley v. Cannon, 17 Mo. 595. 
69. Brown vy. Artcher, 1 Hill (N. 
Y.) 266. 


70. Merchants’ Nat. Bank v. Bark- 
CG 1S) Hex, Civ.a Aan oon oo) IS 698s 
Norton v. Kearney, 10 Wis. 4438. 


71. Killey v. Scannell, 12 Cal. 73. 


{a] Ground of decision is that it 
is incumbent upon plaintiff affirma- 
tively to show notice and demand. 
Killey v. Scannell, 12 Cal. 73. 


72. Watson v. McDonell, 6 U. C. Q. 
B. O. S. (Ont.) 450. 


73. Grafflin v. Jackson, 40 N. J. L. 
440. 


74. Kingston v. Shaw, 20 U. C. Q. 
By (Ont) 223: 


75. Kingston v. Shaw, supra. 
76. See case infra this note. 


[a] Sufficient plea.—A plea that 
defendant kept the goods in a safe, 
suitable, and proper place, designat- 


ant.—To plead a good defense in an 
action by a subtenant for conversion 
of a crop by selling it under an exe- 
cution in favor of the landlord, de- 
fendant is not required to deny plain- 
tiff’s title to the crop. Hanson v. 
Carl, 201 Iowa 521, 207 NW 579. 


[b] Answer held sufficient.— 
Where, in an action against a sheriff 
for the conversion of certain goods 
conveyed by deed of trust, defendant 
averred that the creditors of the gran- 
tor alleged that the deed was fraudu- 
lent and void, and that he had seized 
and sold the goods under execution 
against the grantor on a belief that 
such allegation was true, the answer 
was sufficient to raise an issue as to 
the alleged fraud. Boone v. Hardie, 
83 N. C. 470. 


[ce] Allegations not stricken.— 
Where, in an action against a sheriff 
for the conversion of personal prop- 
erty, defendant denied plaintiff’s title 
and possession, the taking, etc., and 
alleged that a third person, while the 
owner and in possession of the prop- 
erty, mortgaged the same, and set out 
various proceedings to foreclose the 
mortgage, resulting in the sale of the 
property by defendant, as sheriff, to 
satisfy the mortgage, one of the pro- 
ceedings being an action by the mort- 
gagee against such third party to re- 
cover possession from such third par- 
ty for the purpose of foreclosing, it 


the facts were necessarily pleaded, 
and the proceedings and foreclosure 
would be rightful against plaintiff, 
and binding on him, if the third per- 
son was in fact the owner of the prop- 
erty when the mortgage was exe- 
cuted). 


[d] Plea held insufficient.—A plea 
in an action for conversion alleging 
that defendant took the goods alleged 
to have been converted, as sheriff, un- 
der an execution issued out of the cir- 
cuit court, to sell them under a judg- 
ment, and that plaintiff, by his pres- 
ence and failure to object, is estopped 
to claim them, is insufficient, in fail- 
ing to show that the sheriff held an 
execution against the judgment debt- 
of ene v. Head, 188 Ala. 455, 

Ss 2 


79. Jordan v. Gallup, 16 Conn. 536. 


[a] Facts showing how the appro- 
priation was made should be specifi- 
cally alleged. Jordan v. Gallup, 16 
Conn. 536. 


80. Yank v. Bordeaux, 29 Mont. 74, 
ELEN SANE 


81. Yank v. Bordeaux, supra. 


82. Dreisbach v. Braden, 40 Cal. A. 
407, 181 P 262. 


83. Dreisbach v. Braden, supra. 


84. Grantham v. Jarvis, 6 U. C. Q. 
Be iCOnt je Slide 
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on demurrer.*® Where an action against a sheriff 
is for damages for a false return of an execution 
issued. by plaintiff, an answer merely alleging the 
issuing of prior executions by other creditors should 
be stricken out, where it does not aver that the pri- 
or executions had been or could be levied on the 
debtor’s property, or that the property was exhaust- 
ed by a sale under such prior executions.*® In an 
action against a sheriff for falsely returning to an 
execution goods on hand for want of buyers when he 
might have levied the amount, a plea that defendant 
did take goods on which he could have levied, the 
amount of which goods remained and still remains 
in his hands for want of buyers is bad on demurrer.** 


Nulla bona. In an action against a sheriff for a 
false return of nulla bona, a plea that the judgment 
debt on which he was required to levy was satisfied 
is good,®® as is also a plea that defendant levied and 
made a part and no more, which he paid over,*® 
and a plea by way of estoppel that plaintiff request- 
ed defendant to return nulla bona and accepted and 
acted on that return, and took out a venditioni ex- 
ponas with full knowledge of the facts;°® but in 
an action against a sheriff for falsely returning nulla 
bona on an execution after having levied the money, 
a plea that the execution defendant had no goods 
and chattels out of which the sheriff could have ley- 
ied is bad on demurrer as being an argumentative 
denial;®! and a plea that defendant as sheriff did 
take in execution goods and chattels of the execu- 
tion debtor under and by virtue of the writ and did 
levy thereout the moneys indorsed thereon as was 


85. Grantham v. Jarvis, supra [foll 
Jones v. Ruttan, 12 U. C. Q. B. (Ont.) 
202). 


86. Johnson v. Reilly, 


trespasser ab 
newly assigned. 
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rant, an act relied on to make him aj 
initio should then be 
Jarrett v. Gwath- 
mey, 5 Blackf. (ind.) 237. 


[§§ 666-668 fi 


commanded is bad on demurrer as admitting plain- 
tiff’s cause of action.°? 


[§ 667] (7) Escape. In an action for the escape 
from custody of a person arrested on a process for 
contempt, it is essential to the sufficiency of the 
answer that it contain averments amounting to a 
distinct allegation that the alleged escape was made 
without defendant’s consent.?? Where a declaration 
alleged the escape to have been in September, and 
the sheriff’s pleas alleged that the debtor was in 
custody in April, and admitted that he had not been 
in custody subsequent to that time, it appeared with 
sufficient certainty, on general demurrer, that the es- 
cape mentioned in the plea was the same eseape for 
which the action was brought.°* 


[§ 668] 3. Replication or Reply. A reply or rep- 
lication is not proper®® or necessary®® where the 
officer’s plea or answer is merely a denial, or amounts 
to a denial, of plaintiff’s cause of action. A new 
assignment may,?? or may not,°5 be necessary ac- 
cording to the pleadings already filed in the particu- 
lar case. Where a reply or replication is filed, it 
must be sufficient in contents.®® 


Admission, Where the complaint in an action 
against a sheriff to recover property taken by him 
on attachment averred that plaintiff owned and was 
entitled to possession of the property in question, 
and the answer denied the averment, and set up that, 
at the time of the levy for the wrongful making of 
which defendant. was sued, the property was pos- 
sessed and owned by a third person, such averments 


the execution debtor, but to plaintiff, 
was sufficient on demurrer. McGee vy. 
Givan, 4 Blackf. (Ind.) 16. (2) 


(2) Where | Where, in an action by a married wo- 


(N2\Y.) 354, 


87. Jones v. Ruttan, 12 U. C. Q. B. 
(Ont.) 203, 204. 


832 = Potter va. Carroll,.9 U. C. C..P: 
(Ont.) 442 [aff 7 Can. L. J. 42, 1 Grant 
Err. & App. 341]. 

89. Miller v. Thomas, 11 U. C. Q. B. 


(Ont.) 302; Watson v. Hamilton, 6 U. 
CVO) B.O./S2(Ont.) 114. 


90. Miller v. Thomas, 11 U.C. Q. B. 
(Ont.) 302. 
91- Taylor v. Jarvis, 13 U. C. Q..B. 


(Ont.) 373. 


92. . Tyson.v. Jarvis, 10 U.uwc. Q.. B: 
(Ont.) 378. 


93. Loosey v. Orser, 17 N. Y. Su- 
per. 391; Kingan v. Hall, 23 U. C. Q. 
B. (Ont.) 503; Wilson v. Munro, 20 
WiC @, sBinCcOnt.) Ls. 


94. -Powers v. Wilson, 7 Cow. (N. 
DOE PHS ; 

95. Graffin v. Jackson, 40 N. J. L. 
440. ; 


96. Long v. Hoban, 7 Oh. Dec. (Re- 
print) 688, 4 CincLBul 986. 


[a] Fllustration.—Where a peti- 
tion against an officer for selling 


property exempt from execution 
states the necessary facts, and the 
answer avers that the property was 
partnership property, and the judg- 
ment was against the firm, such new 
matter is only a denial, and does not 
require areply. Long v. Hoban, 7 Oh, 
Dec. (Reprint) 688, 4 CincLBul 986. 


97. See cases infra this note. 


fa] Thus (1) Where defendant in 
trespass justifies under a legal war- 


under a declaration for several es- 
capes, defendant pleads a voluntary 
return, plaintiff must newly assign if 
he wishes to confine the defense to 
any particular escape or escapes. 
Middle Dist. Bank v. Deyo, 6 Cow. (N. 
Y.) 732. (3) Where a declaration in 
trespass charges defendant with en- 
tering a dwelling house late at night 
and seizing and carrying away certain 
property, and defendant justifies on 
the ground that he acted under com- 
mand of a lawful constable serving 
a warrant, it is incumbent on plaintiff 
in his replication newly to assign the 
entry at an unlawful hour if he in- 
tends to rely thereon. Soudant v. 
Wadhams, 46 Conn. 218. 


98. Perry v. Carr, 42 Vt. 50. 


[a] For example, where a declara- 
tion contained a minute statement of 
plaintiff's whole cause of action for 
breaking and entering his store and 
forcibly expelling him therefrom, and 
keeping him out for a considerable 
time, and the plea professed to answer 
the whole, not only the breaking and 
entering but also the ejectment and 
exclusion of plaintiff, all of which was 
traversed in the replication, it was 
held that the pleadings were sufficient 
and that no new assignment was nec- 
essary. Perry v. Carr, 42 Vt. 50. 


99. See cases infra this note. 


[a] Sufficient or unobjectionable 
replies or replications.—(1) Where, 
in trespass against a sheriff for en- 
tering plaintiff's premises and taking 
away property, the answer averred 
that the entry was by virtue of an ex- 
ecution and that the property taken 
was that of the debtor, a replication 
that the property did not belong to 


man for trespass to her separate prop- 
erty by a levy on it as the property 
of her husband, defendant justifies un- 
der his writ, averring that the prop- 
erty belonged to the husband, a repli- 
cation de injuria is sufficient. LincoIn 
v. McLaughlin, 74 Ill. 11. (3) Where, 
in an action against a sheriff to re- 
cover the value of property, the an- 
Swer was that it was sold on execu- 
tion, a reply stating that, on the same 
judgment, and by the same justice, a 
previous execution had been issued 
and levied on the property, whereup- 
on it had been set off as exempt from 
execution, was not defective because 
it did not aver that the judgment on 
which the execution was issued was 
within the exemption law. Austin v. 
Swank, 9 Ind. 109. (4) An allegation 
in the reply to the effect that a writ 
under which the sheriff acted was void 
is not a departure from, or ineonsist- 
ent with, an allegation in the com- 
plaint that defendant was acting as 
sheriff in the matters complained of. 
ihn v. Quinn, 38 Mont. 1, 98 P 


[b] Bad or defective replications. 
—(1) A replication which merely 
traverses an immaterial allegation of 
the sheriff’s answer is bad. Hale v. 
Dennie, 4 Pick. (Mass.) 501. (2) 
Where a constable sued in trespass 
justified under a writ of possession, 
and plaintiff’s replication set forth a 
supersedeas, isSued and served on the 
constable, which recited that plain- 
tiff had sued out a certiorari to the 
justice, it was held that the replica- 
tion was defective in not directly 
averring that a certiorari had been 
Be pee McWilliams v. King, 32 N. J. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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were not new matter which was admitted by failure 
to file a replication. 


[§ 669] 4. Rejoinder. Where defendant in tres- 
pass justifies on the ground that he acted under the 
command of a lawful officer serving a warrant, and 
the replication sets forth that such officer had not 
qualified and therefore had no authority either to 
act himself or to compel defendant to act, a rejoinder 
that the officer was such de facto, and that defend- 
‘ant believed him to be such de jure, and therefore 
might lawfully submit to his command, is sufficient.” 


[§ 670] 5. Demurrer. The sufficiency of a writ 
of execution or a claimant’s notice of ownership 
which is set out in the petition or complaint may 
be questioned by,® and only by,* a demurrer. 


[§ 671] 6. Amendments. The court may in its 
discretion permit the pleadings in an action against 
a sheriff or constable to be amended where such 
course appears proper,® refusé to allow an amend- 
ment which would in its opinion cause injustice® 
or be otherwise improper,’ or strike out an improp- 
er amendment previously made.* Where, in an ac- 
tion against a sheriff for levying on property claimed 
by plaintiff under process against another, the in- 
demnitors of the sheriff are brought in® or substitut- 
ed!° as defendants, it is not necessary for plaintiff 
to amend his complaint so as to show the nature of 
their liability.+? 


Stating new cause of action. In an action against 


1. Woodworth v. Knowlton, 22 Cal. 9. 


SHERIFFS AND CONSTABLES 


See supra § 639. 


Richardson v. McLaughlin, 55 
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a sheriff for conversion, where the petition alleged 
that the levy of the execution was by him as sheriff, 
an amendment, filed after an action was barred, 
which alleged that the levy was made by a deputy 
sheriff, acting by authority of the sheriff, did not 
state a new cause of action. 


[§ 672] 7. Waiver and Cure of Objections and 
Defects. After going to trial it is too late to ob- 
ject to a formal defect in the complaint.1? An ob- 
jection to the form of an amendment is waived by 
objecting to its sufficiency in law without question- 
ing its form.+# 


Cure by pleading of another party. Where a sher- 
iff’s indemnitors were brought in as defendants in 
an action against the sheriff for a wrongful levy,*? 
it was held that, although the facts as to the giving 
of the indemnity and showing that the indemnitors 
were chargeable were not pleaded either in the com- 
plaint or in the answer of the sheriff, the defect was 
cured by the answer of the indemnitors, setting forth 
those facts.1® 


Cure by verdict. A defect or informality in a 
declaration or complaint which states a cause of ac- 
tion,’ or in a plea which states a defense,'® is cured 
by verdict. 


[§ 673] J. Issues, Proof, and Variance!®—1. In 
General. The proof adduced in an action against 
a sheriff or constable must be within the issues pre- 
sented,?° relate to matters set up in the pleadings,?+ 


(Mass.) 255. 


19. In civil actions generally see 
Pleading §§ 1144-1211. 


Poole v. Elli- 20. Strong v. Patterson, 6 Cal. 156; 


164. 10. See supra § 641. 

2. Soudant v. Wadhams, 46 Conn. ll. 
218. Minn. 489, 57 NW 210; 

3. Gray v. Carroll, 144 Iowa 68, 120} son, 56 Hun 108, 9 NYS 171. 
NW 1035. 12. 


4 State v. Hart, 12 Ind. 424. 


5. Buddee v. Spangler, 12 Colo. 216, 
20 P 760; Olsen v. Van Wart, (Alta.) 
13 WestLR 661. 


[a] Thus, in an action against a 
sheriff for seizing goods in plaintiff's 
possession under a writ of attachment 
against another, the sheriff may be 
permitted to amend his answer by al- 
leging the filing of the affidavit and 
bond in the proceedings in which the 
attachment was issued, although the 
facts contained in the amendment 
were known to the sheriff before filing 
a former amended answer, and al- 
though he did not file any affidavits 
showing cause why the amendment 
was necessary. Buddee v. Spangler, 
12 Colos.216, 20 P7860. 


[b] After verdict the court has 
power to allow an amendment of the 
declaration as to the term when the 
judgment in question was rendered. 
Kendall v. White, 13 Me. 245. 


6. Redding v. Dodge, 59 N. H. 98; 
Roessel v. Rosenberg, 10 Misc. 38, 30 
NYS 812. 


7. Palmer v. McMaster, 
390, 25 P 1056. 


8. Battle v. Ricks Lumber Co., 38 
Ga. A. 621, 144 SE 919. 


{a] Tiustration.—Where a sheriff 
is charged with not seizing the entire 
property consisting of a portable boil- 
er mounted on wheels and axles, an 
amendment of the answer alleging 
that the seizure of the wheels and 
axlés comprised a, seizure of the entire 
property is properly stricken out by 
the court. Battle v. Ricks Lumber 
Co., 38 Ga, A. 621, 144 SE 919. 


10 Mont. 


Herring v. Patten, 18 Tex. Civ. 
A. 147, 44 SW 50. 


13. State v. Beamer, 73 Mo. 37. 


14. Hdwards v. Boyd Co., 136 Ga. 
733, 72 SH 34. 


15. Bringing in indemnitors as 
parties see supra § 639. 


16. Lesher v. Getman, 
321, 15 NW 309. 


17. See cases infra this note. 


[a] Rule applied.—(1) A com- 
plaint by a widow against a sheriff 
and his deputy, alleging that the dep- 
uty had collected a certain sum, 
which by law belonged to complain- 
ant, on an execution against a third 
person in favor of the executor of her 
husband’s estate, and that such dep- 
uty, having fraudulently forged her 
name to a pretended receipt on such 
execution for Such money, had unlaw- 
fully returned the execution to the 
clerk’s office without having paid the 
money, to which complaint no objec- 
tion was made, could not be attacked 
after verdict on motion in arrest of 
judgment. Doman v. Bedunnah, 
Ind... 29. (2) Where a declaration 
against a Sheriff for charging illegal 
fees for levying an execution merely 
stated the parties to, and the date of, 
the execution, without stating from 
what court it issued or to what court 
it was made returnable, the defect 
was cured by verdict. Livermore vy. 
Boswell, 4 Mass. 487. (3) In a suit 
against a sheriff for neglect to levy on 
personalty; a defective setting forth 
of the articles and their value which 
would be bad on demurrer was cured 
by a verdict for plaintiff. Wetherby 
v. Foster, 5 Vt. 136. 


18. Wheeler v. 


30 Minn. 


Train, 3 Pick, 


57} 


Livingstone v. Brown, 18 Minn. 308; 
Barnard v. Henry, 25 Vt. 289. 


[a] Matters admitted or not de- 
nied.— (1) When it is alleged in the 
petition, and not denied, that plaintiff 
was the owner of property sold on 
execution, the action cannot be defeat- 
ed by proof that his wife owned the 
property. Sharp v. Wood, 51 SW 15, 
21 KyL 189. (2) Where, in an ac- 
tion against a constable to recover 
money received as the proceeds of the 
sale of property levied on, alleged to 
belong to plaintiff, defendant, in his 
answer, admitted possession of the 
money when the demand was made, 
evidence that at the time of such de- 
mand defendant had paid over the 
money on the executions was properly 
refused. Yank v. Bordeaux, 29 Mont. 
74, 74 P77. 


[b] Proof held within issues.— 


‘Where, in an action against a sheriff, 


the point in issue is whether or not 
the sheriff has wrongfully appropriat- 
ed property which he had seized un- 
der legal process, to his own use, 
proof that he purchased it from de- 
fendant, and paid him a part of the 
purchase money after the levy, is ad- 
missible as tending to show the fact 
of such appropriation. Griffin v. Is- 
bell, 17 Ala. 184. 


21. Hatch v. Saunders, 
181, 33 NW 178; Hoffman vy. Conner, 
76 N. Y. 121; Richtmeyer v. Remsen, 
38 N. Y. 206, 6 Transcr. A. 203; Doug- 
las v. Haberstro, 25 Hun 262 [rev on 
other grounds 88 N. Y. 611]; Sumner 
v. Brown, 34 Vt. 194; and cases infra 
this note. 


[a] Rule applied.—(1) In an action 
against a_ sheriff to recover the 
amount of an execution against a 
judgment debtor who had escaped 
from his custody, evidence of facts 


66 Mich. 


962) [57 Cad] 


and conform to and support,?? or at least not be ma- 
terially variant from,’ the pleadings of the party 
by whom it is introduced or sought to be introduced. 
Sometimes, however, the pleading or evidence of de- 
fendant renders it proper for plaintiff te introduce 
evidence of a matter not pleaded by him;’* the fact 
that plaintiff disproves a defense not made cannot 
prejudice defendant;?° in an action to recover from 


legally excusing defendant from re- 
capturing the judgment debtor is new 
matter, and inadmissible unless set up 
in the answer. Richtmeyer v. Rem- 
Sen, iss UN. Yo 206. (2). In aniaction 
against a sheriff for the wrongful sei- 
zure of plaintiff's goods under an at- 
tachment against a third person, mat- 
ter showing that defendant by subse- 
quent wrongful acts became a tres- 
passer ab initio should be specifically 
alleged in the reply in order to let in 
evidence thereof. McGillis v. Bishop, 
27 Ill. A. 53. (38) Also, in trespass de 
bonis asportatis, under a replication 
de injuria to a justification as a 
deputy sheriff acting under a writ, 
plaintiff cannot show that, by break- 
ing an outer door, defendant became 
a trespasser ab initio. Oystead v. 
Shed, 12 Mass. 506. (4) A Sheriff, in 
an action against him for misappro- 
priating funds obtained under an at- 
tachment, cannot avail himself of 
matters which occurred after the is- 
sue of the attachment, as operating to 
dissolve it, unless he specially pleads 
them. McComb v, Reed, 28 Cal. 281, 
87 AmD 115. (5) In an action against 
a sheriff for refusing to levy an at- 
tachment on certain property as be- 
longing to the attachment debtor, tes- 
timony that the property had been 
claimed by a third person, and the 
right of property tried before a sher- 
iff's jury, and decided in favor of 
claimant, is irrelevant and inadmis- 
sible, when those facts have not been 
set up, aS new matter of defense, in 
the answer. Strong v. Patterson, 6 
Cal. 156. (6) Where a sheriff, in an 
action against him by a mortgagee 
for the conversion of personal proper- 
ty, justified the taking under a single 
writ of attachment against the mort- 
gagor, and it appeared that the value 
of goods which were taken and sold 
by him was very much larger than 
the amount which the writ ordered 
him to attach, he could not be permit- 
ted, under such an answer, to intro- 
duce evidence to show that he held the 
surplus remaining, after satisfying 
the claim in the writ, to be applied to 
the satisfaction of other attachments, 
Whitney v. Bayley, 4 Allen (Mass.) 
173. (7) A sheriff relying on a juSti- 
fication under an execution cannot 
show it under a general plea of prop- 
erty in himself or another. Wheeler 
v. McCorristen, 24 Ill. 40. (8) Where 
the sheriff justifies a seizure under 
process, plaintiff cannot show that the 
property taken was exempt where 
such exemption has not been pleaded 
by him. Beatty v. Holloway, 4 Ala. 
178. 


{b] Evidence held admissible un- 
der pleadings.—(1) In an _ action 
against a sheriff for the seizure of 
goods conveyed to plaintiff, evidence 
of a counterclaim of the debtor 
against plaintiff is admissible under 
an averment in the answer that the 
debt in consideration of which the 
goods were conveyed to plaintiff was 
fictitious. Freybe v. Tiernan, 76 Tex. 
286, 13 SW 370. (2) A sheriff who is 
sued by a buyer for possession of 
property seized under attachment 
against the seller may prove that the 
sale was fraudulent as to creditors, 
under a denial of plaintiff's title and 
possession, and an allegation of title 
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compensation is 
pleaded ;”° 
tales 


in the seller, in connection with a 
plea of justification. Banning v. Mar- 
lea, L2L "Calt (2405 53) sR i692; (3) 
Where the declaration alleges that de- 
fendant unlawfully took, sold, and 
disposed of certain property mortgag- 
ed to plaintiff, the latter may intro- 
duce evidence that defendant sold the 
property in parcels, and not in one lot, 
subject to plaintiff’s mortgage. Wil- 
liams v. Raper, 67 Mich. 427, 34 NW 
890. (4) Where the _ declaration 
counts upon a conversion of plaintiff’s 
property without stating the nature 
of his interest, a mortgage from the 
owner to plaintiff is admissible. Har- 
vey v. McAdams, 32 Mich. 472. (5) 
Where a wrongful conversion is plead- 
ed, it may be shown by evidence of a 
demand and refusal. Johnson v. Ger- 
ber, 114 Minn. 174, 130 NW 995. (6) 
Where, in an action before a justice 
of the peace against a constable to 
recover the amount of illegal fees al- 
leged to have been collected from 
plaintiff on an execution, the execu- 
tion was described as in favor of A 
against B and C, and of date Nov. 1, 
1843, an execution in favor of A, as- 
signee of D and E, and against B and 
C, and of date Nov. 6, 1844, was prop- 
erly received in evidence. Jackman 
Vv. Bentley, 10)) Mo. 293. “Ci)"_In} an 
action against a sheriff for failure to 
levy and return an execution, where 
defendant pleads that the judgment 
was, at the date thereof, and is yet, 
uncollectable, he may give evidence 
that the judgment debtor had no 
property subject to levy. Crounse v. 
Bailey, 10 NYS 278. 


22. Griffin v. Ganaway, 6 Ala. 148; 
Case v. Humphrey, 6 Conn. 130. 


[a] Allegations held supported by 
proof.—(1) Where plaintiff declares 
for a false return of nulla bona 
against the goods of Rand S, and al- 
leges that, although R and S had 
goods, ete., within his bailiwick, yet 
the sheriff did not levy, etc., this al- 
legation is sustained by proof that 
either R or S had goods. Jones v. 
Clayton, 4 M. & S. 349, 105 Reprint 
8638. (2) An allegation that the sher- 
iff appointed defendant one of his dep- 
uties at a time specified is supported 
by proof that the sheriff, having pre- 
viously appointed him, continued him 
in office at and after that time. De 
Forest v. Brainerd, 2 Day (Conn.) 528. 
(3) As a sheriff is responsible for the 
official default or misfeasance of his 
deputy (see supra § 194), (4) an al- 
legation that an act was done or omit- 
ted by a Sheriff may be supported by 
proof that it was done or omitted by 
a deputy (Prewitt v. Neal, Minor 
(Ala.) 386; Moores v. Winter, 67 Ark. 
189, 53 SW 1057; Poinsett/ v. Taylor, 
6 Cal. 78; Pratt v. Bunker; 45 Me. 
569; Tarver v. Carter, (Tex. Civ. A.) 
42 SW 229). 


23. Churchman v. Stockton, 46 Ill. 
410; State v. Martin, 77 Mo. 670. 


[a] Wariance between judgment 
described and record.—In an action 
for an escape, where the declaration 
describes the judgment on which the 
execution was issued, any variance 
between the judgment described and 
the record will exclude the record 
from being received as evidence. 
Suydam v. Aldrich, 23 F. Cas. No. 13,- 


— 
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a sheriff the amount received on a sale of property 
under execution, an order of court fixing the com- 
pensation of a special custodian in accordance with 
'a statute providing that the court shall allow such 


admissible without being specially 


and an immaterial variance is not fa- 
The material allegations of the complaint or 
petition must be proved as Jaid,?* unless such allega- 


652, 3 McLean 383. 
24. See cases infra this note. 


[a] Thus (1) it has been held that 
where, in an action against a sheriff 
for neglecting to return an execution, 
he gives evidence that the execution 
defendant in the fieri facias did not 
have sufficient property to satisfy the 
writ, plaintiff may show that he did 
have such property, although the dec- 
laration contains no averment-on the 
Eemece v. Robertson, 6 Hill 


an action against a sheriff for neg- 
lecting to return an execution, there 
was no averment in the complaint 
that the debtor had real estate, and 
there was evidence that there was 
not sufficient personal property to sat- 
isfy the writ, plaintiff could not show 
that the debtor had real estate). (2) 
Where, in an action against a consta- 
ble for failure to execute and return 
a writ, defendant sets up as a de- 
fense that he had delivered the writ 
over to another officer, who had re- 
turned it in due time, but unsatisfied, 
plaintiff may show, without any al- 
legation to that effect in his declara- 
tion, that after such delivery to the 
other officer the constable sued had 
given information of it to the debtor, 
who was able thereby to avoid the 
execution. Isham v. Eggleston, 2 Vt. 
270, 19 AmD 714.) €3). in an action 
against the sheriff for a wrongful tak- 
ing, wherein the latter justifies under 
an attachment, plaintiff may show, 
without further pleading, that the at- 
tachment had been vacated, and that 
the sheriff had subsequently refused 
to return the property. Bowe v. Wil- 
kins, 105 N. ¥. 822, 11 NH 839. ((¢4) 
Where the sheriff, in an action against 
him for neglecting to return a writ 
of attachment, pleads that the execu- 
tion defendant was worthless, fraud 
in a bill of sale executed by the exe- 
cution defendant may be shown by 
plaintiff, although not pleaded. Smith 
v. Tooke, 20 Tex. 750. 


25. Paden v. Goldbaum, 4 Cal. Un- 
rep. Cas. 76, 37 P 759. 


26. Blyth v. Peo., 16 Colo. A. 526, 
66 P 680. 

27. EHwton v. McCracken, 9 Ala. A. 
619, 64 S 177; Plumleigh v. Cook, 13 
Ill. 669; Crane v. Dygert, 4 Wend. (N. 
Y.) 675; Jones v. Cook, 1 Cow. (N. 
Y.) 309; Page v. Woods, 9 Johns. (N. 
Y.) “82;\ Bissell iv. Kip, 5 Johnisi tN 
Y.) 89; Patten v. Sowles, 51 Vt. 388. 

[a] Harmless variance.—Where, 


in an action against a sheriff for the 
destruction of property in his custody 
under a writ of attachment, the peti- 
tion alleged that the loss was due to 
the negligence of the sheriff’s agent, 
the answer denied any negligence, and 
the proof showed that the negligenee 
was that of a caretaker appointed by 
the sheriff's deputy, the variance was 
harmless. Fields vy. Vallance, 87 SW 
770, 27 Kyl 992. 


28. Reeder v. Huffman, 148 Ala. 
472, 41 S 177. 
[a] Conjunctive allegation.— 


Where plaintiff alleged that defend- 
ant, a constable, “refused and wholly 
failed,” to execute two writs for the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tions are admitted by the answer;?° but such proof 
is not necessary as to allegations which are merely 
surplusage;*° a sheriff is not bound to prove all the 
facts set up in his defense if he proves enough to 
relieve him of legal liability ;31 and where indemni- 
tors, who have been made parties at the instance of 
the sheriff, have not answered his cross action, it 
is not necessary for him to put the indemnity bond 
in evidence to entitle him to judgment over against 
the indemnitors as by default.°? 


[§ 674] 2. Under General Issue or Denial. It 
has been held that under the general issue or a gen- 
eral denial defendant cannot show in evidence mat- 
ters tending to excuse or justify merely, and not to 
disprove, the act or default complained of,?* unless, 
where such is the practice, notice has been given that 
defendant intends to show such matters ;** but there 
is also considerable authority for the contrary 
view.*® At any rate, evidence tending merely to 
mitigate the damages, but not to justify the trespass 
complained of, is admissible under the general is- 
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sue;*® and evidence which -refutes plaintiff’s alle- 
gations?’ or evidence,*® or both,?® is admissible 
under a general denial. 


[§ 675] K. Evidence+°—1. Presumptions and Bur- 
den of Proof—a. Presumptions.*! The presumption 
of law that publi officers have done their duty** 
is generally applicable to sheriffs and constables and 
their deputies and assistants;*® but such presump- 
tion will not be indulged as to the acts of one officer 
where the effect thereof would be to put another of- 
ficer in default;** where an officer is sued on the 
eround that he exceeded his authority, it is not to 
be presumed that he was justified by extraordinary 
circumstaneces;*® and all presumptions are against 
an officer suppressing process of the court in his 
hands.*® It will be presumed that an officer acted in 
good faith in making an attachment;** that prop- 
erty upon which a sheriff levied an execution was 
liable to the process;*® that the statements in his 
return are true;*® that he exercised proper care in 


seizure of personal property, etc., the 
allegation being conjunctive, plaintiff 
was bound to prove not only that the 
constable failed to exercise due dili- 
gence, but that he refused to execute 
the process. Reeder v. Huffman, 148 
Ala. 472, 41 S 177%. 


{b] Proof of one of several counts. 
—wWhere, in an action for an escape, 
the declaration contains several 
counts stating escapes on different 
days but at the trial plaintiff proves 
only one judgment, he can recover on 
only one count. Middle Dist. Bank v. 
Deyo, 6 Cow. (N. Y.) 732. 


2S. Smith v. 
408, 14 S 111. 


Kaufman, 100 Ala. 


30. Tudor v. Lewis, 3 Metc. (Ky.) 
378; Jones v. Coek, 1 Cow. (N. Y.) 
309; Garrett v. Hutchinson, 86 Va. 


872, 11 SE 406. 


[a] Unnecessary degree of negli- 
gence.—Where the petition of one 
who seeks to hold a sheriff responsi- 
ble for a loss of. property through 
negligence of such sheriff alleges a 
greater degree of negligence than is 
necessary for creating such responsi- 
bility, such fact does not oblige plain- 
tiff to prove sueh extra negligence. 
Tudor v. Lewis, 3 Metec. (Ky.) 378. 


{b] Trespass on land.—Where a 
complaint against a sheriff for seiz- 
ing plaintiff's goods charges a tres- 
pass on land, but also charges that 
defendant took therefrom the goods of 
plaintiff, copying substantially the 
form for trespass in taking goods, it 
is not necessary for plaintiff to prove 
trespass on land. Smith v. Kaufman, 
100 Ala. 408, 14 S 111. 


31. Clark v. Foxcroft, 6 Me. 296, 20 
AmD 309; Middle Dist. Bank v. Deyo, 
6 Cow. (N. Y.) 732. Compare Clark- 
son Vv. Crummell,.37 N. J. l. 541 
(where, in an action of trespass quare 
cilausum fregit, a sheriff pleaded jus- 
tification under a judgment in eject- 
ment, and a writ of habere facias 
thereon, and the judgment did not in- 
clude the land in question, the offi- 
cer, having pleaded the judgment, 
conpld not justify under the writ 
alone). 


$2. Davis v. Bingham, 
A.) 33 SW 1025. 


33. Ala.—Daniel v. Hardiwick, 88 
Ala. 557, 7 S 188; Davis v. Hooper, 4 
Stew. & P. 231, 24 AmD 751. 


Cal.—Glazer v. Clift, 10 Cal. 303. 
Me.—Daggett v. Adams, 1 Me. 198. 


(hex, (Civ. 


N. Y.—kKlinger v. Bondy, 36 Hun 


601. 


Tex.—Reilly v. Lewis, (Civ. A.) 47 
SW 552. 


Vt.—Briggs v. Mason, 31 Vt. 433. 


34 Wait v. Kellogg, 63 Mich. 138, 
30 NW 80. Compare McLaughlin v. 
Smith, 45 Mich. 277, 7 NW 908 (no- 
tice is not necessary). 


{a] Bequisites and sufficiency of 
notice.—(1) Under a statute authoriz- 
ing special matter to be given in 
justification under the general issue 
in trespass against an officer by giv- 
ing notice thereof, where a constable 
sued in trespass desires to introduce 
under the general issue special mat- 
ter in justification, he must not only 
file a notice in writing to the adverse 
party, but must set out substantially 
the facts relied on in justification. 
Pryor v. Clay, 7 Ark. 96. (2) Where, 
in trespass de bonis against the sher- 
iff, the defense is that the goods were 
taken under attachment against a 
third person, a special notice of such 
defense, giving the names of the par- 
ties, the dates and commands of the 
writs, and the taking of the property 
by virtue thereof, is sufficient to war- 
rant the introduction as evidence of 
the writs and attachments, although 
it does not mention the affidavits re- 
quired to be annexed, and which were 
annexed, to the writ. Rosenbury v. 
Angell, 6 Mich. 508. (3) Warrant 
held sufficiently set forth in a notice 
to entitle defendant to offer it in evi- 


dence. Lindsley v. Keys, 5 Johns. 
GCNROY.) 28) 

35. Mass.—Fuller v. Holden, 4 
Mass. 498. 


N. H.—Taylor v. Jones, 42 N. H. 
20a 


N. J.—Hall v. Snowhill, 
i bo. 


Pa.—McBride v. Duncan, 1 Whart. 
269. 


S. C.—Paris v. Du Pre, 17 S. C. 282; 
Traylor v. McKeown, 46 8S. C. L. 251. 


36. Collins v. Perkins, 31 Vt. 624. 


387. Saunders v. Reilly, 105 N. Y. 
12, 12 NE 170, 59 AmR 472. 


38. Karlen v. Trebble, 45 S. D. 570, 
189 NW 519. 


39. Phelps v. Skinner, €3 Kan. 364, 
65 P 667. 


[a] Rule applied.—Where, in an 
action against a sheriff for his refusa) 


AEN ois 


to levy a writ against property, the 
petition alleged that the debtor “had 
sufficient property and effects on 
which a levy might have been made 
to have fully satisfied plaintiff’s de- 
mand,’ and a _ general denial to the 
petition was filed, and plaintiff’s evi- 
dence tended to show the debtor’s 
ownership of a stock of goods, evi- 
dence of chattel mortgage liens on the 
goods to an amount in excess of their 
value was admissible under the gen- 
eral denial. Phelps v. Skinner, 63 
Kan. 364, 65 P 667. 


40. Generally see Evidence 22 C. 
dation als 
41. Presumption: 


Lack of, that prisoner left county see 
Prisons § 89. 


Of election or appointment and quali- 
fication of sheriff see Evidence § 72. 


42. See Evidence § 69. 
43. See Evidence § 70. 


44. Brown v. Wallis, (Tex. Civ. A.) 
101 SW 1068. 


[a] Act or omission of deputy.— 
Where it is sought to charge the sher- 
iff for personal injuries inflicted on 
plaintiff by his deputy, it cannot be 
presumed that at the time of the act 
complained of the deputy was acting 
within the scope of his authority. 
Brown v. Wallis, (Tex. Civ. A.) 101 
SW 1068. Compare Gordon vy. Wil- 
kins, 20 Me. 134 (in an action against 
a sheriff for the default of his deputy 
in not retaining certain property un- 
der an attachment, a demand made by 
the officer having the execution issued 
on a judgment in the attachment suit 
on such deputy, by whom the attach- 
ment was made, on the last day of the 
continuance of the jien created by the 
attachment, will be presumed to have 
been in sufficient season on that day 
to enable such deputy to discharge 
ANF Cas and to render the sheriff li- 
able). 


45. Stilson v. Gibbs, 40 Mich. 42. 

46. Stout v. Hopping, 6 N. J. L. 
125. 

47. Mullen v. Sherman, 37 Vt. 493. 

48. Newcomb Bros. Wall Paper 


Co. v. Wiggins, 201 Ala. 551, 78 S 905. 


[a] Presumption is not conclusive. 
—Newcomb Bros. Wall Paper Co. v. 
Wiggins, 201 Ala. 551, :78 S 905. 


49. Lay v. Boyce, 3 La. Ann. 622. 
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respect of property in his official eustody;°° and 
that he properly applied, disbursed, or paid over 
money which came into his hands.*? It is also pre- 
sumed that a sheriff or constable knows his duty,°? 
and hence when he is shown to have been guilty of 
misconduet, the presumption arises that his act was 
willful.®? In an action against a sheriff for not exe- 
cuting process, if a writ of sequestration be proved 
to have issued, the presumption is that the citation 
also issued as prayed for in the petition.°* Where 
a sheriff, who has attached goods on process against 
a fraudulent vendee, refuses, on demand by the ven- 
dor, to deliver the goods, without requiring any evi- 
dence of the vendor’s title, or expressing any doubts 
concerning it, the jury, in an action of trover by the 
vendor, may presume a waiver by the officer of any 
information on that subject.°> It will not be con- 
elusively presumed that a prisoner was injured by 
the arresting officer where he was unhurt when ar- 
rested by defendant and injured when brought into 
court the following “day in defendant’s custody ;°° 
if a prisoner returns after a voluntary escape, the 
affirmation of the recaption by plaintiff in execution, 
so as to destroy his right of action against the sher- 
iff for the escape, will not be presumed;°*? where 
an officer who has attached a horse and wagon is 
seen driving the same, there is no presumption that 
such use is unlawful;°* and in an action against a 
sheriff for failure to return an execution, it will not 
be presumed without any allegation to that effect that 
he failed to pay over the money collected under the 
writ,>® 


Ownership. In an action by a mortgagor against 
a sheriff for damages for having sold the mortgaged 
premises without giving due notice of sale, it will 
be presumed that the mortgagor was the owner of 
the premises at the time the mortgage was exe- 
euted;®° and in an action against an officer for neg- 
lect to selze property in a debtor’s possession, it may 
be presumed that such property belonged to the 
debtor;*4 but in an action against a sheriff for 
seizing goods of plaintiff in an execution against 
another person, the fact that about a year before 
the levy the sheriff in his official ¢apacity sold the 
goods to plaintiff affords no presumption that the 
goods belonged to plaintiff at the time of the levy.®? 


Sufficiency of property to satisfy debt. Where 
an officer has failed to return an order for the sale 


Presumption of regularity as to re- 


L ONS Wapieose 
turns generally see Evidence § 71. 
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58. Paul v. Slason, 22 Vt. 231, 54 [a] 


[§§ 675-676 — 
of attached property, it will be presumed that the 
property was sufficient to satisfy the debt;®* but 
where, in an action for failure to levy sufficient 
property to satisfy the debt, plaintiff showed that 
the debtor possessed at the time of the levy property 
other than that levied on, without proving that such 
omitted property was substantially sufficient to sat- 
isfy the balance due, the court may not indulge a 
presumption that it was of such value.** 


Loss, injury, or damage. Plaintiff in an action 
is presumed to have been injured by the failure of 
an officer to levy an attachment or execution on 
property in defendant’s possession,®® as well as by 
the failure of the officer to return an execution,®® 
or make the money,°’ within the time prescribed — 
by law. A like presumption will be indulged where 
the officer, after making a levy, left the property 
in defendant’s possession without taking a bond, 
and subsequently it could not be found.®* The fail- 
ure of a sheriff to execute bail process in a trover 
case is presumed to have damaged plaintiff to the 
extent of the final money judgment recovered by 
him against defendant in the action.°® Where a 
sheriff allowed a debtor arrested on civil process to 
escape, the presumption is that the creditor lost the 
entire debt thereby.’° 


Where indemnity was given to a sheriff for the 
purpose of inducing him to levy on certain property, 
the presumption is that the indemnitors thereby 
made themselves parties to the trespass.71 Where 
a sheriff holds two executions against the same debt- 
or, on one of which he has received an indemnifying 
bond, and he levies and sells the property levied 
on, and an action on the bond is brought by a claim- 
ant of the property, it will be presumed, in the ab- 
sence of evidence to the contrary, that the sheriff 
sold the property under the execution for which he 
was indemnified, rather than under that for which 
he had no indemnity.*? 


[§ 676] b. Burden of Proof—(1) In General. In 
an action against a sheriff or constable or his dep- 
uty for an official default or misfeasance, the burden 
rests on plaintiff to make out his case,** and show the 
extent of the damage suffered by him;7* but where 
the officer admits the act or omission complained of 
and seeks to justify the same, he assumes the burden 
of proof as to the matters relied on in justifica- 


66. See case infra this note. 
Loss of debt is presumed.— 


50. Mills v. Gilbreth, 47 Me. 320,) AmD 75. Moore v. Floyd, 4 Or. 101. 
74 AmD 487. ey uetepce Si, aweanatal 37 1. 522 67. Hixon v. Callaway, 2 Ga. A 
51. Mecosta County v. Vincent, 65 ‘ OREN: Seeder ea 678, 58 SE 1120. efi os 
Mich. 5038, 383 NW 44; Butler. v. 60. State v. Leach, 10 Ind. 308. 


Bradford v. McLellan, 23 Me. 


68. Hicks v. Warfield, 13 Ga. A. 


Smith, 20 Or. 126, 25 P 381; Harrison 61. 


v. Garnett, 97 Va. 697, 34 SE 612. 


52. Chapman v. Thornburgh, 17 
Cals 87%, 76 AmD 571. 

538. Chapman v. Thornburgh, su- 
pra. 


54 Dupuy v. Barlow, 4 Mart. N. S. 
(La.) 239. 


55. Thompson v. Rose, 16 Conn. 71, 
41 AmD 121. 


56. McCamey v. Wright, 96 Ark. 
477, 182 SW 223. 


57. Brown v. Littlefield, 1 Wend. 


302 
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63. Ranken v. Jones, (Tex. Civ. A.) 
53 SW 583. 


64. Farmers’, etc., Bank v. Maines, 
188 Fed. 37, 105 CCA 329. 


- 65. Armstrong v. Jones, 34 Ga. 
309; Hicks v. Warfield, 13 Ga. A. 154, 
78 SE 1096; Hixon v. Callaway, 2 Ga. 
A. 678, 58 SE 1120; Moore v. Floyd, 
4 Or, 10d, 


154,-78 SE 1096. 
69. Houston v. Howell, 36 Ga. A. 
330, 186 SE 474. Ae 
70. Faulkner v. State, 6 Ark. 150. 


71. Pool vy. Ellison, 56 H a 
NYS 171. ae ee 


agar Hartman v. Campbell, 5 W. Va. 


73. Singer v. Knott, 237 N. Y. 110, 
142 NE 435; Jackson v. Comisky, 30 
Misc. 622, 62 NYS 705. 


74 Jones v. Fletcher, 41 Me. 254. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion,*> and the burden of proof also rests on the 
officer where he sets up affirmative defenses rest- 
ing on matters peculiarly within his knowledge.7® 
Where a sheriff or constable justifies under his of- 
fice, it is incumbent upon him to establish his title 
and if he justifies under process, 


to such office ;7* 


he must produce such process in evidence;‘® 
where he executed a search warrant which was reg- 
ular on its face, and was issued by an officer duly 
authorized to issue it, it is improper to place on him 
the burden of proving the truth of the facts set out 


75. Del. 
Del. 246. 


La.—Montegut v. Waggaman, McG. 


Saunders v. Millward, 4 


69 
Mich.—Stilson v. Gibbs, 40 Mich. 42. 


N. Y.—Hills v. White, 71 Hun 511, 
ous 1065; Lord v. Brown, 5 Den. 
345. . 

R. I.—Smith v. Wilson, 21 R. I. 327, 
43 A 634. ( 


Wis.—Shultz v. Frank, 1 Wis. 352. 


76. Faulkner vy. State, 6 Ark. 150. 

77. Calvert v. Stone, 10 B. Mon. 
(Ky.) 152; Smith v. Wilson, 21 R. I. 
827, 43 A 634. ‘ 


78. McCune v. Peters, 54 Misc. 165, 
105 NYS 896. 

Showing necessary where property 
claimed by person other than defend- 
ant in process see supra § 539. 


79. Knisley v. Ham, 39 OkIl. 
186 P 427, 46 LRANS 770. 


623, 


80. Knisley v. Ham, supra, 

81. See supra § 676. 

82. See cases infra this note. 

[a] Plaintiff’s burden.—(1) In an 


action against a sheriff for failure to 
make a levy under process, the bur- 
den is on plaintiff to show that, dur- 
ing the life of the writ, defendant in 
such process had property subject to 
levy which the sheriff neglected to 
seize (Haws v. Fracarol, 27 F. (2d) 
74; Smith v. Heineman, 118 Ala. 195, 
24 S 364; Kennedy v. Smith, 99 Ala. 
83, 11 S 665; Phelps v. Cutler, 4 Gray 
(Mass.) 137; Conway v. Magill, 53 
Nebr. 370, 73 NW 702; Davis v. John- 
son, 3 Munf. (17 Va.) 81), (2) and out 
of which the money could have been 
made (Kennedy v. Smith, supra). 
(3) Ordinarily, in an action against 
a sheriff for failure to execute mesne, 
as distinguished from final, process, 
the burden is on plaintiff to show that 
he has been injured or damaged by 
the officer’s neglect or default. Wolfe 
v. Dorr, 24 Me. 104.. And see Houston 
v. Howell, 36 Ga. A. 330, 186 SE 474 
(recognizing the rule, but holding it 
inapplicable in an action for failure to 
execute bail process in a trover case, 
where it appears that the officer com- 
mitted the default and plaintiff in the 
original suit recovered a final money 
judgment against defendant therein). 


[b] Defendant’s burden.— (1) 
Where the negligence of defendant es- 
tablishes prima facie his liability, 
the burden is on him to relieve him- 
self from the consequences of his 
negligence. Morgan v. Seaman, 171 
App wn Wive 016, cot, NYS: 483000) (2) 
Where it is proved that the execution 
debtor owned specific property of a 
certain value which was subject to 
levy and sale, the burden rests on the 
sheriff to prove some valid excuse for 
failing to make the money. Higdon 
v. Fields, 16 Ala. A. 182, 76 S 466. (3) 
In an action to recover for the failure 
of defendant as sheriff to levy an exe- 
eution on certain property held under 
an attachment, the burden is on de- 
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plaint.°° 


but 
for: 


fendant to justify his failure and neg- 
lect to make such levy. Portal First 
International Bank vy. Lee, 19 N. D. 10, 
120 NW 1093, AnnCas1912D 731. (4) 
Where the officer sets up that prop- 
erty in the possession of the debtor 
did not belong to him,.the burden of 
proving that such is the fact rests on 


the officer. Minter v. Bigelow, 9 Port. 
(Ala.) 481; Bradford v. McLellan, 
23 Me. 302; Redus v. State, 54 Miss. 


712. (5) If he justifies his refusal 
to levy an execution by alleging that 
the property of the judgment debter 
had been previously mortgaged for a 
valuable consideration, the burden is 
on him to establish the bona fides of 
the mortgage. Studebaker Bros. Mfg. 
Coz Vv. Zollars,) VW2iSs Di 2916, 2S) oN 
292. (6) So also, where the sheriff 
seeks to avoid liability for failure to 
serve or execute process on _ the 
ground that the person against whom 
the process was directed was _ in- 
solvent, the burden is on him to show 
such insolvency. Murphy vy. Trout- 
man,50" IN. Cy 879 [LollMtenkins ov. 
Troutman, 52 N. C. 169, 75 AmD 459]; 
Taylor v. Fryar, 18 Tex. Civ. A. 266. 
44 SW 183. (7) Where a sheriff seeks 
to excuse his failure to execute an at- 
tachment on the ground that the 
property, upon which he was directed 
to levy had been transferred to an 
assignee for the benefit of creditors, 
it is incumbent upon him to show that 
a bond had been filed by the assignee 
within the time required by statute, 
or that creditors had intervened to en- 
force the assignment. Beard v. Clip- 
pert, 63 Mich. 716, 30 NW 323. (8) 
If the officer seeks to avoid liability 
for a failure to levy on the ground 
that the property was exempt, or not 
subject to levy, he must affirmatively 
show that fact. Mathis v. Carpenter, 
95 Ala. 156, 10 S 341, 36 AmSR 187; 
Monmouth Second Nat. Bank y. Gil- 
bert, 174 Ill. 485, 51 NE 584, 66 AmSR 
306 [rev 70 Ill. A. 251]; Bonnell v. 
Bowman, 53 Ill. 460; Terrell v. State, 
66 Ind. 570. (9) He is bound to prove 
a valid exemption. Johns v. Robin- 
son, 119 Ga. 59, 45 SE 727; Smith v. 
Banks, 60 Ga. 642. 


[ec] Shitting of burden.—(1) Evi- 
denee that, several ‘days before the 
levying of an attachment, there was 
more property on hand than the sher- 
iff afterward levied on, does not of it- 
self shift the burden on the sheriff 
to show that he levied on all the prop- 
erty there was. Smith v. Heineman, 
118 Ala. 195, 24 S 364. (2) After a 
mortgage valid on its face is shown, 
the burden is on the other party to 
invalidate the mortgage by showing 
it to be fraudulent, and it is not for 
the sheriff affirmatively to prove that 
it was not so. Smith v.. Cicotte, 11 
Mich, 383. 


83. See case infra this note. 


fa] Plaintiff has burden of show- 
ing that he lost his lien by the sher- 
iff’'s failure to record it. Neville v. 
Miller, (Tex. Civ. A.) 171 SW 1109. 


84. See case infra this note. 


[a] Burden is on plaintiff to show 
that the writ was delivered before the 
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in the complaint upon which the search warrant was 
issued,“ even though he himself filed the com- 


[§ 677] (2) In Actions for Particular Defaults 
or Misfeasances. 
burden of proof in an action against a sheriff or 
constable or his deputy are applicable in actions 
Failure to serve, levy, or otherwise execute 
process,®? record an attachment len,**® or indorse 
on an execution the date of its delivery to the offi- 
cer;*+ a wrongful levy on, or seizure of, property,®® 


The foregoing rules*t as to the 


return day thereof. O’Connor Min., 
ete, Co. v. Dickson, 112 Ala. 304, 20.S 


85. See cases infra this note. 


{a] Burden on plaintiff.—(1) 
Where an attachment suit against 
two defendants is dismissed as to one, 
who thereupon brings an _ action 
against the sheriff to recover money 
callected under the attachment, it is 
incumbent upon him to show that 
such money belonged to him and not 
to his codefendant. Michener  v. 
Fransham, 33 Mont. 108, 81 P 953. 
(2) In an action for an excessive at- 
tachment levy, the burden is on plain- 
tiff to show that the property was 
taken into defendant’s possession, 
that the value was more than reason- 
ably necessary to satisfy the writ, 
and that defendant had knowledge 
thereof and maliciously made an ex- 
cessive levy to harass or illegally 
compel payment of the demand. Cary 
Brick Co, v. Tilton, 208 Fed. 497, 125 
CCA 499. (3) To maintain trespass 
against a sheriff for a wrongful exe- 
cution levy on the theory that the 
writ was functus Officio, plaintiff must 
affirmatively establish that the writ 
was in the sheriff’s han’dds more than 
sixty days before the levy. Gallegos 
v. Sandoval, 15 N. M. 216, 106 P 373. 
(4) In an action for levying on prop- 
erty claimed to be exempt, the burden 
is on plaintiff to prove the facts mak- 
ing such property exempt. Clapp v. 
Thomas, 5 Allen (Mass.) 158; Han- 
sen v. Ross, 56 N. D. 496, 217 NW 
657, 658 [cit Cye]. (5) In an action 
against a sheriff for levying on plain- 
tiff's property under process against 
another, it is incumbent on plaintiff 
to prove his ownership (Riddle v. 
Batson, 16 Ala. A. 566, 80 S 140; West 
v. St. John, 63 Iowa 287, 19 NW 238; 
Whipple v. Walsh, 167 Mass. 470, 45 
NE 932; McKay v. Ross, 40 Mich. 
548; Wipperman Mercantile Co. v. 
Robbins, 23 N. D. 208, 1835 NW 785, 
AnnCasl914D 682; Thompson v. Nu- 
gent, 4 Newfoundl. 506) (6) and right 
of possession (Wipperman Mercantile 
Co. v. Robbins, supra), (7) and that 
the sheriff had or was chargeable 
with notice thereof (West v. St. John, 
63 Iowa 287, 19 NW 238; Thompson vy. 
Nugent, supra). (8) Aliso, where 
mortgaged property is involved, and 
plaintiff claims that he gave notice, 
by letter, of his mortgage, and the 
amount due thereon, but receipt of the 
letter is denied, the burden of proof 
on this issue is on plaintiff. Hill v. 
Wiles, 113 Me. 60, 92 A 996. (9) One 
purchasing goods, after a lien has at- 
tached thereon by a delivery of a writ 
of execution against the owner to a 
sheriff, and mingling goods of his own 
with such goods, has the burden of 
showing which goods are his exclu- 
sive property, in an action against 
the sheriff for taking them under his 


writ. James v. Burnet,| 20 NY Jo oL: 
635. 
{b] Burden on defendant.—(1) 


Where plaintiff, claiming ownership 
of property levied on under process 
against another, proves a sale to him 
which defendant claims was fraudu- 


966 [57 C.J.] 


or an unlawful arrest on execution;®® service of a 
writ of replevin without taking a bond;** 
release,®® or wrongful sale®® of, or delay in selling,®? 
escape of a person arrested on mesne 
process;°? wrongful death of a prisoner;°* person- 


property ; 


lent, the burden of proving the sale 
fraudulent rests on defendant. Stew- 
art v. Thomas, 15 Gray (Mass.) 171. 
(2) In an action by the trustee of 
an insolvent ‘debtor to recover dam- 
ages against a deputy sheriff for tak- 
ing out of his possession certain per- 
sonal property included in an assign- 
ment, and afterward selling the same, 
the burden is on defendant to prove 
that he had no knowledge of the as- 
signment, although the complaint al- 
leges that plaintiff made demand for 
the attached property and informed 
‘defendant of the fact that the assign- 
ment had been made, and such aalle- 
gations are denied in the answer. 
Boseli Vo Doran, 62 Conn. 311, 25 A 
242. (3) Where, in an action of tres- 
pass quare clausum against an officer, 
he justifies under a writ of replevin, 
the burden is on him to show that he 
took a valid bond from plaintiff in 
the replevin action. Edgecomb v. 
Lawlis, 126 Me. 550, 140 A 182. 


86. See case infra this note. 


{a] Burden of proof is on plaintiff 
to show that he had property clear- 
ly subject to the execution, and that 
the officer had due notice thereof. 
Barhydt v. Valk, 12 Wend. (N. Y.) 
145, 27 AmD 124. 


87. See case infra this note: 


{a] Authority to alter bond.— 
Where it is proved that the bond re- 
turned with the writ was made orig- 
inally to a different obligee, and was 
altered by the officer, who made it 
payable to plaintiff, the burden of 
proof is on the officer to show that he 
had authority to make such altera- 


tion. Dolbier v. Norton, 17 Me. 307. 
88. See cases infra this note. 
[a] Where officer’s return shows 


theft (1) of property in his officiai 
custody, the burden of proving the 
loss of the property and the attend- 
ant facts and circumstances is on him 
(Foster v. Wooley, 93 Okl. 53, 220 P 
938); (2) but where such proof is 
made, the burden of proof is then on 
the creditor to show negligence 
(Mills v. Gilbreth, 47 Me. 320, 74 AmD 
487). 
89. See cases infra this note. 


[a] Property levied on.—(1) Where 
an officer released property levied on, 
the burden rests on him to show a suf- 
ficient cause or excuse for his action 
(Wadsworth v. Walliker, 51 Iowa 605, 
2 NW 420; Ansonia Brass, etc., Co. 
v. Babbitt, 74 N. Y. 395 [rev 8 Hun 
157]; Albany Belting, etc., Co. v. 
Grell, 67 App. Div. 81, 73 NYS 580), 
(2) as by proving that the property 
was exempt (Kennedy v. Smith, 99 
Ala. 83, 11 S 665) (3) or was not 
owned by the judgment debtor (Peo. 
Vorsnom, oO wl tA. 1705) Blivin  v. 
Bleakley, 23 HowPr (N. Y.) 124). (4) 
While, in a case involving the release 
of property from an attachment, 
plaintiff has the burden of showing 
a negligent act and the damages suf- 
fered (Isenman v. Burnell, 125 Me. 
57, 130 A 868), (5) where a prima 
facie case is made out for damages to 
the amount of the judgment recoyv- 
ered by plaintiff in the original ac- 
tion, the burden is then on the officer 
to produce such evidence as may ex- 
ist in mitigation of damages (Isen- 
man vy. Burnell, supra), (6) such as 
evidence that plaintiff might have, 
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loss,*§ 


but did not, reduce his damages by 
attaching the property again when he 
learned of its release (Isenman v. 
Burnell, supra). 


90. See cases infra this note. 


[a] Where plaintiff became mort- 
gagee after attachment was issued 
and before another attachment was 
issued at the instance of the same 
party, and the first attachment was 
valid, it is incumbent on plaintiff to 
prove that it was abandoned. Bone v. 
PraLtons 3 LRGale A. oO Loom eeo.L oe 


[b] Defense.—Where an _ Officer 
sells goods attached on mesne proc- 
ess, and after the dismissal of the 
suit in which the goods were attached 
defendant therein sues him for the 
proceeds of the goods and he defends 
on the ground that the goods were the 
property of a third person who has 
demanded or recovered of him satis- 
faction for the seizure, the burden of 
proving such defense rests on the offi- 
cer. Mansfield v. Sumner, 6 Metce. 
(Mass.) 94. 


91. See case infra this note. 


[a] Acquiescence.—Where a sher- 
iff relies on the acquiescence of an 
execution plaintiff to relieve him from 
liability for improperly postponing a 
sale, it is incumbent on him ‘to prove 
such acquiescence and the time of it. 
Fisher v. Vanmeter, 9 Leigh (36 Va.) 
18, 383 AmD) 221. 


92. See cases infra this note. 


[a] Plaintiff must show (1) the 
cause of action in the original suit 
(Faulkner v. State, 6 Ark. 150), (2) 
the issuance of the warrant (Faulk- 
ner v. State, supra) (3) and its deliv- 
ery to the officer (Faulkner v. State, 
supra), (4) the arrest (Faulkner vy. 
State, supra) (5) and the escape 
(Faulkner v. State, supra), (6) unless 
those matters are admitted by the 
pleadings (Faulkner y. State, supra). 
(7) It is not necessary for him to 
show that the debtor was in solvent 
circumstances so that the debt could 
have been made out of him. Faulk- 
ner v. State, supra. 


[b] It is incumbent on sheriff to 
prove that: (1) There was no negli- 
gence on his part. Johnston v. Ma- 
con, 4 Call (8 Wa.) 367. (2) The 
proper means were used to retake the 
prisoner. Johnston vy. Macon, supra. 


93. See case infra this note. 


[a] Thus plaintiff must show the 
unlawful infliction of injury proxi- 
mately causing death, and the officer 
need not show by a preponderance of 
testimony how decedent was injured, 
where he was unhurt when taken into 
custody by him and found to be in- 
jured before his trial next day, with- 
out regard to whether or not decedent 
was in the exclusive custody of the 
officer during the entire time. Mc- 
Camey v. Wright, 96 Ark. 477, 132 
SW 2238. 


94. See cases infra this note. 


[a] In action against deputy who 
admits the act and pleads justifica- 
tion, the burden rests on him to sub- 
stantiate his plea. Union Indemn. 
Sere Cunningham, 22 Ala. A. 226, 114 


[b] In action against sheriff, it is 
incumbent upon plaintiff to show 


ure to return process* 
falsely returning an execution nulla bona.®? 


A a... 
‘ es 


[§ 677 


al injury inflicted by a deputy;%* failure fo pay 
over money collected on exetution;°® wrongful dis- 
tribution of the proceeds of a sheriff’s sale;°® fail- 


s°7 or an order of sale;°® and 


' 


that when the injury was inflicted the 
deputy was acting in his official ca- 
pacity and within the scope of his au- 
thority. Brown v. Wallis, (Tex. Ciy. 
A.) 101 SW 1068. 


95. See case infra this note. 


[a] Sheriff has burden of showing 
that he acted in good faith and that 
the money was not detained for im- 
proper purposes. Thomas v. Yates, 
26. 5Ce a, 79: 


96. See cases infra this note. 


[a] Burden is on plaintiff to make 
out his case by showing not only that 
he had a lien against the property 
sold, but that he had a right to par- 
ticipate in the proceeds and that the 
sheriff paid the money to others who 
were not entitled to receive it. Knoell 
v. Carey, 285 Pa. 498, 132 A 702, 291 
Pa. 531, 140 A 522; Dowd v. Crowe, 
205 Pa. 214, 54 A 780; Kanofsky v. 
Carey, 89 Pa. Super. 422. 


97. See cases infra this note. 


[a] Plaintiff’s burden.—(1) Where 
plaintiff alleges that defendant in exe- 
cution had property sufficient to sat- 
isfy the same, he has the burden of 
proving that such was the fact. Mus- 
ser v. Maynard, 55 Iowa 197, 6 NW 
55, 7 NW 500. (2) In order to enforce 
the liability of a constable for failing 
to return an execution for common- 
wealth notes, the value of the notes 
at the return day must be proved. 
Williams v. Hall, 2 Dana (Ky.) 97. 


[b] Burden is on defendant (1) to . 
prove that he did return the process 
(State v. Melton, 8 Mo. 417), (2) or 
show facts excusing his default (Wil- 
son v. Wright, 9 HowPr (N. Y.) 459), 
(3) or that plaintiff suffered no loss. 
by reason of the default (Moore v. 
Floyd, 4 Or, 101). 


98. See case infra this note. 


[a] Officer’s burden.—Where it is 
sought to recover against an officer 
the amount of a judgment in attach- 
ment, on account of his neglect to re- 
turn an order of Sale of the attached 
property, the burden of showing that 
the property was not sufficient to 
satisfy the judgment is on the officer. 
Ranken v. Jones, (Tex. Civ. A.) 538 
SW 583. 


99. See cases infra this note. 


[a] Existence of property.—Ordi- 
narily, the burden is on plaintiff to 
show that there was property on 
which defendant, by the exercise of 
proper diligence, could have levied, 
and not on defendant to show that he 
could find none. Watson y. Brennan, 
COMING Xenozae 


[b] ack of ownership by debtor. 
—A sheriff who levies on property 
and returns nulla bona assumes the 
responsibility, in an action against 
him for a false return, of supporting 
his return by showing that the prop- 
erty levied on did not belong to the 
debtor. Magne v. Seymour, 5 Wend. 
(N. Y.) 309 [appr Buffalo Third Nat. 
Bank v. Elliott, 42 Hun 121 (aff 114 
N. Y. 622, 21 NE 416) ]. 


[c] Wenue.—The burden rests on 
plaintiff to show that the cause of ac- 
tion arose within the county wherein 
the venue is laid. Seeley v. Birdsall, 
Lo Johns: (CNS) 267. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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{§ 678] 2. Admissibility‘—a. In General. 
vided it is within the pleadings and issues made 
material evidence 
which tends to establish or refute the contentions 
of either party,’ or to indicate the amount which 


thereby,” any competent and 


1. In action for assault and bat- 
tery see Assault and Battery § 114. 


xy See supra § 673. 


*Ala.—Pruitt v. Gunn, 151 Ala. 
esr, 44 S 569 


Kan.—De Fora v. Orvis, 
SOc are ce a 05. 


Me.—Woodside v. 
160. 


Mass.—Stern v. Knowlton, 184 
Mass. 29, 67 NE 869; Carter v. Dug- 
gan, 144 Mass. 32, 10 NE 486; Dor- 
man v. Kane, 5 Allen 38. 


Mich.—Mears v. Cornwall, 73 Mich. 
78, 40 NW 931; Hatch v. ‘Saunders, 
66 Mich. 181, 33 NW 178. 


Minn.—Homberger v. Brandenberg, 
35 Minn. 401, 29 NW 123. 


Miss.—McCoy v. Key, 155 Miss. 64, 
123 S 873. 


Mont.—Parsons v. Rice, 
509, 264 P 396. 


N. H.—Morgan v. Joyce, 66 N. H. 
538, 27 A 225; Metcalf v. Weed, 66 
N. H. 176, 19 A 1091; Benson v. Ela, 
35 N. H. 402 


N. J.—Browning'v. Flanagin, 22 N. 
He L. 567; Johnson v. Darrah, 8 N. J. 
» 282. 


42 Kan. 


Howard, 69 Me. 


81 Mont. 


N. Y.—Ginsberg v. Cohen, 38 Misc. 
751, 78 NYS 823. 


N. D.—Wipperman Mercantile Co. 
v. Robbins, 23 N. D. 208, 135 NW 785, 
AnnCasi1914D 682. 


Pa.—Pfeil v. McCallin, 1 Pa. Cas. 


252, 1 A 654; Graham v. Lane, 3 
Brewst. 92. 

Tex.—Taylor v. Thurman, 12 SW 
614. 


Vt.—Downer v. Bowen, 12 Vt. 452. 


Va.—Hammen vy. Minnick, 32 Gratt. 
(73: Va.) 249. 


Ont.—Valentine v. Smith, 9 U. C. 


Cc. P. 59; Robinson v. Rapelje, 4 U. 
Gy Ow. 289. 
[a] Issuance of execution on valid 


judgment.—Where a sheriff is sued 
for acts of his deputy in enforcing an 
execution, and the execution is in- 
troduced as part of plaintiff’s case, 
the sheriff has a right to show that 
such execution was issued on a valid 
judgment. Stilson v. Gibbs, 40 Mich. 
42. 


4 Ark.—Faulkner v. State, 6 Ark. 
150. 


Iowa.—Etter v. O’Neil, 83 Iowa 655, 
49 NW 1013. 


Ky.—Vance v. Vanarsdale, 1 Bush 
504. 


La.—Pascal v. Ducros, 8 Rob. 112, 
41 AmD 294. 


Mass.—Carter v. Duggan, 144 Mass. 
32, 10 NE 486; West v. Rice, 9 Metc. 
564. 


Nebr.—Hu‘ddleson v. Polk, 70 Nebr. 
492, 102 NW 464, 70 Nebr. 489, 100 
NW 802, 70 Nebr. 483, 97 NW 624; 
Kyd v. Cook, 56 Nebr. 7A, 76 NW 524, 
71 AmSR 661. 


N. Y¥.—Perlberger v. Grell, 77 App. 
Divendos ko INYO LOSss" ) Hivery =v. 
Edgerton, 7 Wend. 259. 

R. I.—Kelley v. Schuyler, 20 R. I. 
432, 39 A 893, 44 LRA 435. 


[52- C. J.—47] 
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Pro- 


Ont.—Kingan v. Hall, 24 U. GC. Q. 
B. 248. 
[a] Sheriff may show that no in- 


jury resulted to plaintiff by reason of 
the matters on which he bases his 
claim to recover. Necker v. Sedg- 
wick, 36 Pa. Super. 593. 


5. See cases infra this note. 


[a] Thus (1) plaintiff may show 
that defendant in the process had 
property subject to seizure. Zelinsky 
v. Price, 8 Wash. 256, 36 P 28. (2) 
While, in an action for failure fully 
to execute a writ of attachment, evi- 
dence of possession by the debtor of 
certain articles two months prior to 
the levy would, standing alone, be im- 
material, yet in connection with other 
evidence, it may be admissible. 
Farmers’, etc., Bank v. Maines, 183 
Fed. 37, 105 CCA 329. (3) The sheriff 
may show that property pointed out 
to him was not subject to levy (Ma- 
this v. Carpenter, 95 Ala. 156, 10 S 
341, 36 AmSR 187), (4) or did not be- 
long to defendant in the process 
(Dornin v. McCandless, 146 Pa. 344, 
23 A 245, 28 AmSR 798). (5) In an 
action against a sheriff for failing to 
secure by execution on land the full 
amount covered by the writ, the es- 
timated cash value of land in the 
neighborhood in which the land was 
situated is admissible to determine 
the sufficiency of the levy. Patter- 
son v. Powell, 15 Ala. 205. (6) A 
sheriff's statement to an insurance 
agent as to the worth of the goods 
when seized, and his declarations to 
the different creditors that their 
claims were small as compared with 
the value of the debtor’s goods, are 
evidence of value against the officer. 
Hobbs ve. Halli) 140. (C2 -C.Rs (Ont) 
479. (7) In an action for refusing to 
levy under an execution in favor of a 
landlord for the amount of rent 
claimed by him, evidence that no 
agreement for the payment of rent 
existed between the landlord and the 
tenant is admissible. Farrington v. 
Baley, 21 Wen'd. (N. Y.) 65. 


6. See cases infra this note. 


[a] Forcible and malicious levy.— 
In an action against a constable for 
a forcible and malicious levy, it is 
proper to inquire into his financial 
condition, so that a finding as to pu- 
nitive damages may be intelligently 
made. Townsend v. Seefeld, 102 Kan. 
302, 169 P 1157. 


{b] Levy on exempt property.— 
In an action against a sheriff for the 
attachment of exempt property, plain- 
tiff may put in evidence a demand 
made by him on the attaching credi- 
tor for the restoration of the goods, 
and the latter’s refusal to restore 
them, it appearing that the sheriff 
acted under the creditor’s direction 
and with the understanding that he 
was to be indemnified by the creditor. 
Mannan v. Merritt, 11 Allen (Mass.) 
582. 


[ec] Levy on mortgaged property. 
—Where a _ sheriff levied on mort- 
gaged chattels, and the mortgagee de- 
manded possession and then sued for 
conversion, and the sheriff sold the 
chattels after suit but before trial, 
evidence of the sale and disposition 
of the property is admissible to ehar- 
acterize the levy and seizure. John- 
son v. Gerber, 114 Minn. 174, 176, 130 
NW 995 (‘if the sale was wrongful, 


[5% C.F) 96T: 


should be recovered by the successful party,* is ad- 
missible in an action against a sheriff or constable 
or his deputy, such as an action against such offi- 
cer for a failure to execute process,° 
levy on, or seizure of, property,® a release of goods 


a wrongful 


the levy and seizure were wrong- 
ful?) 


{d] Seizure of property under 
process against another.—(1) Where 
plaintiff relies on a seizure of his 
property under process against an- 
other, he is properly allowed to give 
evidence to establish his title (Porter 
v. Hawkins, 27 Mont. 486, 71 P 664; 
McDonald v. City Trust, etc., Co., 39 
Misc. 552, 80 NYS 405; Leibman v. 
Abramson, 30 Misc. 90, 61 NYS 897; 
Marcy v. Parker, 78 Vt. 73, 62 A 19), 
(2) and to show matters tending to 
disprove any title in the person un- 
der process against whom the seizure 
was made (Leavering v. Smith, 115 
N. C. 385, 20 SE 446), (3) such as 
declarations of defendant in the proc- 
ess made before the levy and while 
he was in apparent possession, ex- 
planatory of such possession and in 
disparagement of any claim in him- 
self (Whitaker v. Wheeler, 44 Ill. 
440). (4) Evidence tending to show 
that defendant had notice of plain- 
tiff’s title or claim is also admissible. 
Lyons v. Hamilton, 69 Iowa 47, 
NW 429. (5) The sheriff may intro- 
‘duce evidence tending to show that 
the property belonged to defendant in 
the process under which it was seized. 
Pruitt v. Gunn, 151 Ala. 651, 44 S 569; 
Cafe Central v. Reodan, 84 NYS 863; 
Wipperman Mercantile Co. v. Rob- 
bins, 23 N. D. 208, 135 NW 785, Ann 
Cas1914D 682. (6) The testimony of 
a witness, from whom plaintiff al- 
leged that he had purchased the goods 
in question that he had a written con- 
tract with the attachment debtor for 
the sale of the goods may be admit- 
ted as tending to support the theory 
of defendant that the sale was in 
reality to the attachment defendant, 
although nominally to plaintiff. Ed- 
mondson v. Coughran, (Tex. Civ. A.) 
138 SW 435 [rev on other grounds 106 
Tex, 540,17 2SWw: LLOGi a Cpe the 
sheriff may introduce evidence tend- 
ing to show that a sale of the prop- 
erty by defendant in the process was 
fraudulent. Carr v. Van Hoesen, 26 
Hun (N. Y.) 316; Evans v. Matson, 56 
Pa. 54. (8) In a suit against a sher- 
iff for a wrongful levy on cattle in 
the hands of plaintiff who claimed 
to have purchased the same from 
the judgment debtor, the _ sheriff, 
alleging fraud, may show how much 
money plaintiff had to invest in 
the cattle business at the time, and 
may inquire, on cross-examination 
of plaintiff, where he kept his mon- 
ey, and as to how many carloads of 
cattle he purchased, where he sold 
them, and who he sold them to, 
how the checks were made _ pay- 
able, who the checks were carried to, 
who indorsed the checks, and in fact 
every circumstance or ‘condition in 
any way tending to connect plaintiff 
with defendant in execution. Riddle 
v. Batson, 16 Ala. A. 566, 80 S 140. 
(9) Where the sheriff’ has given evi- 
dence to show that the sale of the 
property in dispute to plaintiff, short- 
ly before the judgment on which the 
levy was made, was fraudulent, evi- 
dence is admissible in rebuttal that 
plaintiff paid for the goods by as- 
suming or paying debts of the seller, 
where this was done in pursuance of 
the contract of sale, or at the seller’s 
request, or shortly after the sale, be- 
fore any one had disputed its fairness. 
Helfrich v. Stem, 17 Pa. 148. (10) 
Defendant’s testimony that as deputy 
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which have been seized by the officer,’ a failure to 
sell property which has been levied on,® a wrongful 
sale,® the taking of insufficient bail?® or insufficient 
sureties on a bond,11 a failure to return an attach- 
ment,'? a false return of process,!® or an escape 
of a person taken in custody on mesne process.+4 
Plaintiff may introduce evidence tending to show 
that the officer was actuated by malice in what he 
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in good faith.?® 


did,t®> while on his part the officer may introduce 


sheriff he sold the property is prop- 
erly admitted. Koski v. Haskins, 236 
Mass. 346, 128 NE 427. (11) It is not 
error to permit proof that the sheriff 
required indemnity. Sale v. Shipp, 58 
Okl. 598, 160 P 502. (12) The officer 
may, to protect himself against ex- 
emplary damages, show that the chat- 
tels seized by him were recently in 
possession of defendant to the writ, 
and in connection therewith he may 
also show a lack of change of posses- 
oe Sears v. Lydon, 5 Ida. 358, 49 
P22. 


7. See cases infra this note. 


{a] Plaintiff may introduce evi- 
dence tending to show that defendant 
in the process was the true owner of 
the property. Peck v. Manning; 99 N. 
CIi15755 SH 43. 


{[b] Defendant may introduce evi- 
dence showing that defendant in the 
process under which the seizure was 
made was not the owner of the goods. 
Wadsworth vy. Walliker, 45 Iowa 395, 
24 AmR 788, 51 Iowa 605, 2 NW 420. 


8 See cases infra this note. 


[a] For example (1) where a sher- 
iff is sued for a failure to sell prop- 
erty levied on under execution, he 
may show that the property did not 
belong to the execution debtor (Neck- 
er v. Sedgwick, 36 Pa. Super. 593) (2) 
or that plaintiff’s agent had directed 
the proceedings to be stayed (State 
v. Kennedy, 42 S. C. L. 206). (3) Dec- 
larations made by a sheriff’s officer 
while in possession of goods, after the 
return of a fieri facias, are evidence 
against the sheriff in an action for 
failure to sell the goods. Jacobs v. 
Humphrey, 2 Cromp. & M. 413, 149 Re- 
print 821. 


9. See cases infra this note. 


[a] Thus (1) where an officer sells 
property under a judgment in. attach- 
ment which is afterward set aside on 
appeal, he can, in an action for dam- 
ages, show that the proceeds of the 
sale were applied to the payment of 
the debt of defendant in attachment. 
Ashcraft vy. Elliott, 38 SW 1062, 18 

.KyL 934. (2) In an action’ by the 
owner of property against an officer, 
who attached and sold the same as 
the property of another, and so stated 
in his return on the writ, evidence of 
plaintiff to show that the attachment 
had been dissolved before the sale of 
the property by neglect of the officer 
to keep possession is competent. Jor- 
dan v. Farnsworth, 15 Gray (Mass.) 
517. (3) Parol evidence is admissi- 
ble to show that the notice to the 
debtor, required when attached prop- 
erty is sold at the instance of the 
creditor, was given, although the re- 
turn fails to state the fact. Bentley 
v. White, 54 Vt. 564. 


10. See case infra this note. 


[a] Evidence of pecuniary condi- 
tion of debtor three months before he 
was liable to be taken in execution is 
competent. Danforth v. Pratt, 9 
Cush. (Mass.) 318. 


11. See cases infra this note. 


[a] For example (1) a conversa- 
tion between plaintiff and defendant 


is competent to show admissions made 
by defendant tending to show that he 
had acted negligently in taking insuf- 
ficient sureties. Stern v. Knowlton, 
184 Mass. 29, 67 NE 869. (2) It is 
competent for plaintiff to show that 
he brought suit on the bond, and had 
been unable to realize anything there- 
from, in order-to prove the insuffi- 
ciency of such bond. Carter v. Dug- 
gan, 144 Mass, 32, 10 NH 486. (3) In 
an action by a replevin defendant for 
taking insufficient sureties on replevin 
bonds, evidence of the amount which 
plaintiff had agreed to pay his coun- 
sel for services in the replevin actions 
and the suits on the replevin bonds 
is competent, although not conclusive, 
on the question of damages. Stern v. 
Knowlton, supra. 


12. See case infra this note. 


[a] Acknowledgment by an ab- 
sconding debtor of the amount he 
owed plaintiff may be proved by a wit- 
ness who heard such acknowledgment 
in an action against an officer for not 
returning an attachment against such 
Sas, Stout v. Hopping, 6 N. J. L. 


13. See cases infra this note. 


[a] Thus (1) a sheriff who is sued 
for a false return on an execution 
may show that the execution defend- 
ant was not the owner of property 
which it is claimed that the sheriff 
should have applied on the execution. 
Lummis v. Kasson, 43 Barb. (N. Y.) 
3738; Van Cleef v. Fleet, 15 Johns. (N. 
Y.) 147; Dornin v. McCandless, 146 
Pa. 344, 23 A 245, 28 AmSR 798. (2) 
Where defendant claims that plaintiff 
was not harmed, because the entire 
fund belonging to the judgment debt- 
or was distributable to a prior writ, 
plaintiff may show in rebuttal that 
such writ was fraudulent, and that 
he so informed defendant, and re- 
quested him to pay the money into 
court. Barker v. Robinson, 7 Kulp 
(Pa.) 467. (3) Evidence of what was 
said by the bailiff, to whom the war- 
rant was directed, when asked by 
plaintiff's attorney, before the return 
of the writ, why he did not execute it, 
is admissible against the _ sheriff. 
North vy. Miles, 1 Campb. 389, 170 Re- 
print 995. (4) In an action for mak- 
ing a return falsely showing service 
on a tenant in an ejectment action by 
leaving a summons with a named 
person at the tenant’s residence, it is 
competent for the tenant to testify 
that he is not acquainted with the 
person named in the return. Knopf vy. 
Herta, 212 Mich. 622, 180 NW 629. 


14. See case infra this note. 


[a] Admissions of defendant in 
the original suit may be proved to 
show a cause of action in such suit. 
Hart v. Stevenson, 25 Conn. 499. 


15. Land v. Klein, 21 Tex. Civ. A. 
3, 50 SW 688. 


16. Howe v. Mason, 12 Iowa 202; 
oes v. Willis, 13 Gray (Mass.) 


_17. Stokes v. Balaam, 73 Cal. 154, 
14 P 574; Buddee v. Spangler, 12 Colo. 
216, 20 P 760; Ward v. Gradin, 15 N. 
D. 649, 109 NW 57. 


evidence tending to show that he acted honestly and 


On the other hand, evidence which 


is irrelevant,!7 immaterial,1® tends merely to prej- 
udice the jury against one of the parties,'® or is 
otherwise objectionable under the general rules of 
evidence,” may and should be excluded in an action 
against a sheriff or constable or his deputy, such 
as an action against such officer for failure to exe- 


18. Ala.—Stephens v. 
Ala. 455, 35 S 565. 


Colo.—Buddee v. Spangler, 12 Colo. 
216, 20 P 760. 


Ill. Gray v. St. John, 35 Ill. 222. 


Mass.—Riley v. Tolman, 181 Mass. 
335, 63 NE 892; Holland v. Seagrave, 
11 Gray 207. 


Minn.—Hathaway v. 
Minn. 414. x 


Mo.—State v. Finn, 100 Mo. 429, 13 
SW 712. 


N. Y.—Craft v. Brandow, 61 App. 
Div. 247, 70 NYS 364. 


N. C.—Jenkins v. Troutman, 52 N. 
C. 169, 75 AmD 459. 


N. D.—Wipperman Mercantile Co. 
v. Robbins, 23 N. D. 208, 1385 NW 785, 
AnnCas1914D 682. 


Pa.—Gault v. Dunbar, 1 Phila. 27. 


Tex.—Edloff v. Mason, 79 Tex. 215, 
14 SW 1036. 


[a] Reason for commencing ac- 
tion.— Evidence of remarks of plain- 
tiff that he would not have com- 
menced the action if a creditor had 
not been pressing him is immaterial. 
Bugphens v. Head, 138 Ala. 455, 35 S 


Head, 138 


Brown, 18 


19. Whittington vy. Pence, 47 SW 
877, 20 KyL 900. 


20. Mass.—Long y. Lamkin, 9 
Cush: 361. 

Mich.—Dyer v. Rosenthal, 45 Mich. 
588, 8 NW 560. 

Nebr.—Barlass vy. Braash, 27 Nebr. 
212, 42 NW 1028. 
BN H.—Kendall v. Morse, 42 N. H. 

S. D—Comeau vy. Hurley, 24 S. D. 
275, 123 NW 715. 

Tex.—Garcia v. Sanders, (Civ. A.) 


35°SW 652. 
Vt.—Briggs v. Taylor, 35 Vt. 57: 


Ont.—Galbraith vy. Fortune, 10 U. 
CACr Ee rLU os 
[a] Hearsay evidence is not ad- 


Pane Kendall v. Morse, 43 N. H. 

[b] Declarations of third person 
not made in the presence of plaintiff 
are not admissible in behalf of de- 
fendant. Koski v. Haskins, 236 Mass. 
346, 128 NE 427 (declarations of de- 
fendant in prior action, who is not 
party to present action). 


[ec] Admissions of undersheriff.— 
In an action against the sheriff, ad- 
missions by the undersheriff are not 
evidence unless they accompany some 
official act of the latter, or tend to 
charge himself. Snowball v. Good- 
ricke, 4 B. & Ad. 541, 24 ECL 238, 110 
Reprint 559. 


{[d] Appraisal by appointees of de- 
fendant is not admissible in his behalf 
as evidence of value. Dyer v. Rosen- 
thal, 45 Mich. 588, 8 NW 560, 


General rules as to admissibility of 
evidence see Evidence § 89 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 678-679] 


cute process,”! a wrongful or illegal levy on, or seiz- 
ure of property,?* a release of property from an 
attachment on a claim of exemption,?* failure to 
pay over money held by a deputy as ecustodian,?* 
a wrongful sale of property under an execution,?® 
failure to file an order of sale, with the return there- 
on, in the clerk’s office,?* failure to return an exe- 
cution,?* a false return of process,?> a wrongful 
killing by an alleged deputy,?® or an escape.®° 
is not error to refuse to admit certain evidence in 
bar of the action where it is admitted in mitigation 
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only nominal.?1 


clude 


It 
eral. 


of damages and, if believed, will make the damages 


21. See cases infra this note. 


- [a] Declarations of defendant in 
execution that he had disposed of cer- 
tain property before the execution was 
placed in the sheriff’s hands are not 
admissible at the instance of defend- 
ant. Spence v. Tuggle, 10 Ala. 538. 


[b] Intent of sheriff to look to 
bondsmen.—W here, in’ an action 
against a sheriff for levying on the 
goods of plaintiff under an execution 
issued against another, the evidence 
on the issues was conflicting, justify- 
ing different conclusions, it was re- 
versible error to permit the sheriff on 
cross-examination to state that, in 
case he lost the suit. he would look to 
his bondsmen to settle with him for 
damages sustained. Bartell v. Griffin, 
47 Colo. 569, 108 P 171. 


[ec] In action for failure to arrest 
a debtor (1) evidence that the debtor 
intended to take the poor debtor’s 
oath is properly excluded for remote- 
ness. Harrington v. Wadsworth, 63 
'N. H. 400. (2) Evidence of directions 
given by plaintiff to a former sheriff 
as to another execution against the 
debtor, on the same judgment, is in- 
admissible. Mitchell v. Baucus, 4 
Silvy. Sup. 54, 7 NYS 91. (3) Where 
the question is as to the ability of the 
debtor to meet the debt, if he had 
been arrested, evidence of his being 
indebted to others is inadmissible. 
Jenkins v. Troutman, 52 N. C. 169, 75 
AmD 459. 


22. See cases infra this note. 


[a] Thus (1) In an action against 
a sheriff for the unlawful attachment 
of goods claimed as exempt, evidence 
to show that defendant was informed 
before making the levy that plaintiff 
had left the state is not admissible. 
Tubbs v. Garrison, 68 Iowa 44, 25 NW 
921. (2) In an action against a sher- 
iff for an illegal levy, evidence of- 
fered by defendant that the property, 
when sold by him at sheriff's sale, 
brought full and fair auction prices, 
and what these prices actually were, 
and also that the sale was by a com- 
petent auctioneer, was properly re- 
jected, although plaintiff was himself 
about to have sold the goods levied 
on at public auction. Cassin v. Mar- 
shall, 18 Cal. 689. (3) Where a sher- 
iff had levied on goods under an ex- 
ecution regular on its face and issued 
out of a court of competent jurisdic- 
tion, evidence to charge him with 
knowledge that the judgment on 
which the execution was based had in 
fact been paid is not admissible in 
an action against him for illegal sei- 
zure. Barr v. Combs, 29 Or. 399, 45 P 
776. (4) Where the sheriff fails to 
show a valid judgment on which the 
execution was issued, evidence as to 
the possession of the property at the 
time of the levy is properly excluded. 
Ford v. McMaster, 6 Mont. 240, 11 P 
669. 


23. See case infra this note. 


[a] Doubt of stranger.—lIt is prop- 
er to exclude evidence which tends 
only to show that a stranger to the 


suit, doubting the authority of the 
officer to release the property, had, in 
a subsequent action against the at- 
tachment debtor, caused the same offi- 
cer to levy an attachment on the same 
property. Noyes v. Belding, 5 S. D. 
603, 59 NW 1069. 


24 See case infra this note. 


[a] Other acts.—Where moneys 
were paid to a deputy sheriff as cus- 
todian, to hold which was outside the 
duties of the sheriff or deputy, and 
an action was brought against the 
sheriff to recover the fund, on the 
theory of an ostensible agency, prior 
acts of the deputy in alleged similar 
transactions are not evidence of agen- 
cy, in the absence of a showing that 
the sheriff had knowledge thereof. 
Bee Redmond, 54 Cal. A. 757, 202 


25. See cases infra this note. 


{a] Refusal of loan.—In an action 
to recover damages for the sale by 
defendant, as sheriff, of exempt prop- 
erty under execution, the testimony of 
a witness that he offered to lend plain- 
tiff the money to pay off the execu- 
tion, and take a bill of sale for the 
property, which plaintiff declined, 
saying that, if he did so, he would 
lose his action against the sheriff, is 
inadmissible. Whittington v. Pence, 
47 SW 877, 20 KyL 900. 


[b] Payment of judgment.—Where 
a complaint in an action against a 
constable for selling property under 
execution alleged that the execution 
was void for the reason that it was 
not issued at the instance of plaintiffs 
in the judgment, but at the instance 
and for the benefit of one of defend- 
ants, evidence that the judgment had 
been paid before the issuance of the 
execution is not admissible. Moore 
v. Moore, (Tex. Civ. A.) 52 SW 565. 


26. See case infra this note. 


[a] Immaterial evidence.—Evi- 
dence that the sheriff’s deputy, who 
actually made the sale, was a compe- 
tent, prudent, and careful man, is im- 
material, it not being shown that he 
was in any way responsible for the 
failure to file the order. Boyd v. Des- 
mond, 79 Cal. 250, 21 P 755. 


27. See case infra this note. 


[a] Conspiracy.—In an action by 
a judgment creditor against a sheriff 
for failure to return an execution ona 
judgment which had been attached in 
the sheriff's hands on claims against 
the judgment creditor, evidence in- 
tended to prove a conspiracy between 
the attachment creditors, the judg- 
ment debtor, and the sheriff to issue 
the attachment, and thereby prevent 
plaintiff from collecting the judg- 
ment, was properly excluded. Wehle 
v. Conner, 83 N. Y 


28. See cases infra this note. 


[a] Subpoona or warrant.—In an 
action for making a false return of 
service of a subpcena on plaintiff, 
where defendant had made an arrest 
on a warrant, and signed a blank re- 
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In action on indemnity bond, competent evidence 
showing the loss plaintiff sustained is properly ad- 
mitted;*? but it may not be prejudicial error to ex- 
remote and 
dence,** or evidence which is competent only for the 
purpose of contradicting a witness.*# 


[§ 679] b. Documentary Evidence—(1) In Gen- 
Subject to the general rules governing admis- 
sion of such evidence,*> documentary evidence may#® 


indefinite circumstantial evi- 


turn on a subpcena which he gave to 
his superior, stating that it had not 
been served, evidence that it was the 
custom of the officer making the ar- 
rest on a warrant to sign the return, 
although a different officer served the 
subpoena attached thereto, is irrele- 
vant on the question whether defend- 
ant was negligent in signing the re- 


turn. Gibney v. Lewis, 68 Conn. 392, 
36 A 799. 
[b] Execution.—In an action 


against a sheriff for falsely returning 
an execution nulla bona, he having 
sold the property under a senior ex- 
ecution, evidence offered by plaintiff 
that the senior judgment was con- 
fessed with intent to hinder, delay, and 
defraud creditors, and that the same 
and the execution were fraudulent and 
void against plaintiffs, was properly 
rejected as immaterial, since the sher- 
iff was not bound to try the issue of 
fraud or decide between claimants. 
Faee v. Westervelt, 9 N. Y. Super. 


29. See case infra this note. 


[a]. Evidence that alleged deputy 
sheriff had acted as deputy tax col- 
lector is properly excluded in an ac- 
tion against a sheriff as such, as the 
appointment by the sheriff as ex offi- 
cio tax collector, of a deputy tax col- 
lector, would not be an appointment 
as deputy sheriff. Tate v. Baugh, 264 
Fed. 892. 


30. See case infra this note. 


[a] Thus evidence is not admissi- 
ble to show that the act for which the 
prisoner had been sued was willful 
and malicious, or that before the es- 
cape his friends had offered to pay 
plaintiff a part of the debt to secure 
the prisoner’s discharge. Middlebury 
v. Haight, 1 Vt. 423. 


31. Smith v. Emerson, 43 Pa. 456 
(evidence of fraudulent concealment 
of property on the part of plaintiff 
in an action against a sheriff for levy- 
ing on and selling property exempt 
from execution). 


32. Richmond Lumber Co. v. 
ler, 161 Ky. 344, 170 SW 955. 


33. Richmond Lumber Co. v. 
ler, supra. 

34. Richmond Lumber Co. v. 
ler, supra. 

35. See Evidence §§ 900-1218. 


36. Ala.—Thrasher v. Neeley, 196 
Ala. 576, 72 S 115; Skipper v. Reeves, 
93 Ala. 332, 8 S 804. 


Be packs ty V. Com ad vJeader Marshes 


But- 


But- 


But- 


La.—Bottom v. Breed, 4 La. 348. 


Mont.—Parsons v. Rice, 81 Mont. 
509, 264 P 396. 


Nebr.—Maul v. Drexel, 55 Nebr. 446, 
76 NW 163; Smith v. Johnson, 43 
Nebr. 754, 62 NW 217; Barlass vy. 
Braash, 27 Nebr. 212, 62 NW 1028. 


N. H.—Morse v. Powers, 17 N. H. 
286. 


- 
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or may not®* be received in an action against 
a sheriff or constable or his indemnitors for an 
Where the holder 
of a note secured by chattel mortgage sues an officer | 
for levying on and selling the mortgaged chattels 
under execution against the mortgagor, the note is 
not admissible without proof of its execution.?® 


[§ 680] (2) Judicial or Official Records and Pro- 
Generally,®® but not al- 
ways,*® the record and proceedings in the action 
in which process issued are admissible in an action 


official default or misfeasance. 


ceedings—(a) In General. 


N. Y.—Woodman v. Penfield, 2 Silv. 
Sup. 246, 6 NYS 803; Cafe Central v. 
Readan, 84 NYS 863; Goodman v. 
Goetz, 13 NYS 267. 


Pa.—Smith vy. Emerson, 43 Pa. 456. 


S. D.—Anderson y. Medbery, 16 S. 
D. 329, 92 NW 1087. 


Tex.—Parlin, etc., Co. v. Hanson, 21 
Tex. Civ. A. 401, 53 SW 62. 


Vt.—Marcy v. Parker, 78 Vt. 73, 62 


ALLY: 
[a] Rule has been applied to: (1) 
A bond of indemnity. Thrasher v. 


Neeley, 196 Ala. 576, 72 S 115; Skipper 
v. Reeves, 93 Ala. 332, 8 S 804; Good- 
man Vv. Goetz, 13° NYS 267) (2)VA 
note. Morse v. Powers, 17 N. H. 
(3) An unrecorded constable’s deed. 
Bottom v. Breed, 4 La. 348. (4) A 
mortgage. Cafe Central v. Readon, 
84 NYS 8638; Anderson v. Medbery, 16 
S) D329, 92 NW 2087) (5) An: in- 
strument executed on the same day 
as a chattel mortgage made for the 
benefit of creditors, and which adds 
another creditor to those named 
therein, and which was duly recorded, 
is competent to be offered in evidence, 
as a supplement to such_mortgage. 
Parlin, ete., Co. v. Hanson, 21 Tex. Civ. 
AY 401; 53. SW. 62: (6) In trover 
against a sheriff for the conversion 
of lumber standing in the yard of a 
third person, a contract between plain- 
tiff and the third person giving plain- 
tiff title to the lumber in the yard un- 
til advancements made by him should 
be repaid, leases of the yard from the 
third person to plaintiff, and a quit- 
claim deed executed by the third per- 
son, prior to the taking by defendant, 
conveying the yard to plaintiff, were 
admissible in evidence, although the 
third person remained in possession 
and control of the premises until the 
execution of the quitclaim deed, where 
there was testimony. showing that, 
when the quitclaim deed was execut- 
ed, plaintiff assumed control of the 
premises and took exclusive posses- 
sion of the lumber, and continued so 
in possession until after the lumber 
was taken by defendant at the in- 
stance of a creditor of the third per- 


son. Marcy v. Parker, 78 Vt. 73, 62 
iN) 

37. See cases infra this note. 

[a] Letter written by plaintiff's 


attorney to the sheriff, warning him 
not to discharge a levy, was inadmis- 
sible in evidence. Kennedy v. Smith, 
99 Ala. 88, 11 S 665. 


[b] Mortgage.—(1) In an action 
for failing to levy on sufficient prop- 
erty, a mortgage executed by the 
debtor after the levy was properly 
excluded, where the nominal mortga- 
gee testified that he had had no trans- 
action with the debtor and the mort- 
gage was filed without his knowledge. 
Farmers’, etc., Bank v. Maines, 195 
Fed. 62, 115 CCA 64. (2) In an action 
for making a false return, a chattel 
mortgage purporting to cover the 
property in question, and given by a 
person other than plaintiff to another 


t 
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person, is not admissible in evidence, 


where plaintiff's ownership of the 
property is not denied, and there is no 
offer to prove that plaintiff did not 
own the property, or that the chattel 
mortgagee was the owner and had the 
right to possession thereof. Hoffman 
Ven Conner 76 New Yoel attain 
541]. 


38. Flynn v. Hathaway, 65 Ill. 462. 
39. Cal.—Aigeltinger v. Whelan, 
Lm Cal mL Ot 6 Semen iO se DO CCK mae 


Paugh, 18 Cal. 372; Walker v. Woods, 
THe Cal s66: 


Conn.—Boseli 
Sill 2 be Ag 24 Oi 
Conn. 499. 


Ind. T.—Shear v. McAlester, 2 Ind. 
T5210, 53) SW sad. 


Mich.—Mears vy. Cornwall, 73 Mich. 
78, 40 NW 981. 


Miss.—Moseley v. 
Miss. 49 


Mo.—Snead v. Wegman, 23 Mo. 263; 
Davis v. Cooper, 6 Mo. 148. 


Nebr.—Sonnenschein y. Bartels, 37 
Nebr. 592, 56 NW 210. 


Pa.—Pfeil v. McCallin, 1 Pa. Cas. 
252, 1 A 654. 


Utah.—Hamner y. Ballantyne, 
Utah 436, 52 P 770, 67 AmMSR 643. 


Vt.—Sartwell v. Sowles, 72 Vt. 270, 
48 A 11, 32 AmSR 943. 


[a] Time of judgment.—The fact 
that the judgment in the original at- 
tachment suit was not recovered until 
after the issues in the present action 
were joined is no reason for its re- 
jection. Rinchey v. Stryker, 28 N. Y. 
46, 84 AmD 324. 


[b] Order staying execution is ad- 
missible in behalf of a sheriff sued for 
failure to execute the process. Har- 
at v. Snyder, 113 Wis. 451, 89 NW 


[ec] Appeal bond in a certain 
amount, reciting that such amount 
was that fixed by the court, was not 
inadmissible, because the record did 
not show the order fixing the amount. 
arse v. Snyder, 113 Wis. 451, 89 NW 


v. Doran, 62 Conn. 
Hart v. Stevenson, 25 


Anderson, 40 


16 


40. See cases infra this note. 


[a] For example (1) in an action 
against a sheriff for taking plaintiff’s 
property under process against anoth- 
er, the record of the suit in which 
such process issued is not admissible 
on behalf of the sheriff where plain- 
tiff was neither a party nor a privy to 
such writ, and the relevancy of the 
evidence offered is not otherwise 
shown. Burns v. Taylor, 3 Port. 
(Ala.) 187. (2) A transcript of the 
docket of a justice of the peace is not 
admissible to prove a matter not re- 
quired or authorized to be entered on 
the docket. Hunt v. Boylan, 6 N. J. 
L. 211 (delivery of execution to con- 
stable). (3) In an action against a 
sheriff for conversion by wrongful at- 
tachment, a disclosure in the attach- 
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against an officer for his alleged default or miscon- 
duct in respect of the execution of such process. 
Whether a judgment, or the record thereof, in an 
action other than the one in which the process in 
question issued is admissible depends on the pur- 
pose for which it is offered in evidence.*+ 


[§ 681] (b) Process and Return. 
against an officer or his indemnitors for an official 
default or misfeasance in connection with the exe- 
cution of process it is ordinarily proper to admit 
in evidence the process under which officer acted,** 


In an action 


ment suit by a witness who has since 
died is not admissible against the 
sheriff, where he was not a party to 
the attachment suit. Smith v. Haw- 
ley, 8 S. D. 363, 66 NW 942. 


41. Wilcox v. Bear, 140 Wash. 39, 
24 Se 1b 850. te 
[a] Rule applied.—(1) A judgment 


in another action wherein a person 
claiming the property in question un- 
der a subsequent transfer from the 
original defendant recovered the prop- 
erty from the successor of the sheriff 
is not admissible for the purpose of 
proving that the transfer was good 
and valid, the present defendant not 
having been a party to the other ac- 
tion; but it is admissible for the pur- 
pose of showing that plaintiff has 
been unable to obtain property of the 
original defendant on which levy of 
execution could have been made had 
the sheriff acted with the proper de- 
gree of promptness. Wilcox v. Bear, 
140 Wash. 39, 248 P 58. @) In an 
action by plaintiff in the original ac- 
tion, the judgment roll in an action 
by a claimant of attached property 
to recover the proceeds of a check 
claimed to take the place of the prop- 
erty is not admissible where the pres- 
ent plaintiff was not a party to the 
action by claimant and the statements 
in the judgment roll are not impor- 
tant or material in the present action. 
Blair v. Flack, 141 N. Y. 53, 35 NE 
941. (3) In an action against an offi- 
cer for taking goods claimed by plain- 
tiff, defendant may give in evidence 
the record of the judgment on which 
the sale of the goods under which 
plaintiff claims was made, in order to 
show that the judgment was void and 
the sale fraudulent. Skillman yv. Ap- 
plegate, 7 N.. J. Gi. 62: ~ (4) In ansae= 
tion by a wife against a sheriff for 
wrongfully levying executions against 
her husband on her separate property, 
the record of a judgment recovered 
many years before by the wife against 
a former sheriff for levying like ex- 
ecutions on her property, alleged to 
be the same as that in controversy, is 
not admissible in evidence. Palmer 
v. McMaster, 8 Mont. 186, 19 P 585. 


42. Ala.—Adamson vy. Noble, 
Ala, 668, 35 S 139; 
22 S 435. 

Ark.—Jones v. Buzzard, 2 Ark. 415. 


Cal.—Boyd v. Desmond, 79 Cal. 250, 
PAE EM Uy 38 


Conn.—Boseli v. 
Olly, perp Aa ote, 


Del.—Davis v. White, 6 Del. 228. 


Ida.—Pecotte v. Oliver, 2 Ida. 
(Hasb.) 251, 10 P 302. 


Ill.— Lattin v. Smith, 1 Ill. 361; For- 
louf v. Bowlin, 29 Ill. A. 471; McGillis 
v. Bishop, 27 Ill. A. 53. 


Ind.—Bosley v. Farquar, 2 Blackf. 


137 
Nelms v. Steiner, 


Doran, 62 Conn. 


61 


Ky.—Mitchell v. 


Nrankliny soar 
Marsh. 477. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and his return thereon;*? but 


circumstances may call for the exclusion of the proe- 
ess,** or the return thereon,*® or both.*® 
other than the one involved may be admissible for 
limited purposes;** and even though the action is 
for accepting insufficient sureties, yet where plain- 
tiff seeks to prove the insufficiency of the bond by 
showing that he brought suit on it and had been 
unable to realize anything therefrom, the return 
of the officer on the execution issued therein is ad- 


missible.#8& 
Copies. 


In a case where deputy sheriffs had 
seized property in a claim and delivery action, and 
the clerk of the court testified that there were no 
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sometimes the 


bless 
Writs 


eral. 


papers on file in the action, it was held that copies 


Mich.—Miller v. 
607, 74 NW 1051. 


N. Y.—Bealls v. Guernsey, 8 Johns. 


Hahn, 116 Mich. 


52 


S. C.—Hunter v. McElhany, 4 S. C. 
lis alts 


S. D.—Karlen v. Trebble, 45 S. D. 
570, 189 NW 519. 


{a] Rule is not varied by the fact 
that the process does not: (1) Speci- 
fy the date on which it is returnable. 
Bosley v. Farquar, 2 Blackf. (Ind.) 61. 
(2) Recite that the oath required by 
law was made before it issued. Lat- 
tineyv., smith, f Li 361. (3) Bear an 
indorsement of the time when it was 
received by the sheriff. Bealls v. 
Guernsey, 8 Johns. (N. Y.) 52. 


43. Ala.—Adamson v. Noble, 
Ala. 668, 35 S 139. 


Cal.—Boyd v. Desmond, 79 Cal. 250, 
P 755. 


137 


21 


Conn.—Boseli v. Doran, 62 Conn. 


311, 25 A 242. 


Iowa.—Crawford v. Nolan, 72 Iowa 
673, 34 NW 754. 


Me.—Smith v. Bodfish, 39 Me. 136. 


ee Co ehorn v. Baker, 1 Allen 


Mo.—State v. Smit, 20 Mo. A. 50. 


N. H.—Chadbourne v. Sumner, 
N. H. 129, 41 AmD 720. 


Pa.—Com. v. Robinson, 7 Kulp 250. 


Tenn.—McCully Vv. Malcom, 9 
Humphr. 187, 


Vt.—Barrett v. 
67, 44 AmD 362. 


[a] Rule applied.—(1) In an ac- 
tion by a mortgagee against the sher- 
iff, who made a sale under the decree 
of foreclosure, to recover. damages for 
the sheriff’s failure to file the order of 
sale, with his return thereon, in the 
clerk’s office, whereby plaintiff was 
prevented from obtaining a deficiency 
judgment against the mortgagor, the 
order of sale, and sheriff’s return in- 
dorsed thereon, may be introduced in 
evidence by defendant, without first 
proving that they have been filed in 
the clerk’s office. Boyd v. Desmond, 
79) Call. 250, 21.P755... (2), Where ‘a 
sheriff was sued for breaking and en- 
tering plaintiff's dwelling house after 
being forbidden so to do, and his 
right so to enter depended on his hav- 
ing previously levied on _ personal 
property therein, a statement of such 
levy, indorsed by the sheriff on the 
execution, which had not been filed. 
with an inventory of the goods levied 
on attached thereto, was competent 
evidence for him. Glover v. Whitten- 
hall, 2 Den. (N. Y.) 633. (3) A sher- 
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Copeland, 18 Vt. 


iff’s return on a writ of attachment is 
admissible in evidence in an action 
against him for trespass committed 
in making the attachment, although 
the attachment is still pending. Chad- 
bourne v. Sumner, 16 N. H. 129, 41 
AmD 720. (4) A sheriff, who is sued 
for false imprisonment and justifies 
by virtue of a state warrant against 
plaintiff, may introduce his return on 
the warrant to prove that at the time 
of the imprisonment he had it in his 


hands. McCully Ve Malcom, 9 
Humphr. (Tenn.) 187. 
44. See cases infra this note. 


[a] When proof of judgment nec- 
essary.—In an action against a sher- 
iff for the conversion of personal prop- 
erty, where defendant justifies under 
an execution against the property of 
a third person, alleging him to be the 
real owner, it is not error to exclude 
the execution unless defendant proves 
or offers to prove the existence of a 
valid judgment on which the execu- 
tion issued. Palmer v. McMaster, 10 
Mont. 390, 25 P 1056. 


[b] Void process under which de- 
fendant acted cannot be introduced in 
evidence in mitigation of damages, in 
an action for conversion, where puni- 
tive damages are not claimed. Ste- 
phens v. Head, 188 Ala. 455,.35 S 565. 


45. See cases infra this note. 


[a] Thus (1) in an action against 
a sheriff for not arresting defendant 
in an execution, the sheriff's return 
reciting that defendant is not liable 
to arrest because he has taken the 
benefit of a bankrupt law may not be 
received as evidence for him. State 
v. Hamilton, 9 Mo. 794. (2) In an ac- 
tion by a wife against a sheriff for 
seizing her goods under an execution 
against her husband and others, the 
sheriff's return on the execution con- 
taining statements which it was not 
his duty to make, to the effect that 
the judgment creditor had directed 
the levy, and all defendants had con- 
sented to it, and agreed to pay their 
proportionate share, but that after- 
ward, the husband refusing to pay, 
the sheriff sold the husband’s prop- 
erty, is not evidence against the wife. 
Aldous v. Olverson, 17 S. D. 190, 95 
NW 917. (3) In trover against a 
sheriff for taking and converting cer- 
tain goods, the officer’s return to a 
writ of replevin, whereby he took the 
goods, cannot be read in evidence 
against him, unless the writ itself is 
also admitted. Weinberg v. Conover, 
4 Wis. 803. 


46. See case infra this note. 


[a] For example, in an action 
against a sheriff for conversion, it is 
proper to reject ‘defendant’s offer of a 
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of the papers served on defendant were admissi- 


[§ 682] 3. Weight and Sufficiency—a. In Gen- 
The general rules as to the weight and suffi- 
ciency of evidence®® govern in actions against sher- 
iffs and constables for official misconduct or defaults, 
as appears from a number of illustrative cases cited 
in the notes where the courts have passed on the 
effect, of evidence adduced to establish the connec- 
tion of a sheriff with the acts of his officer?! and 
that a deputy was acting officially at a particular 
time;°? the existence of a judgment;°* the season- 
able delivery of process to an officer;°4 the non- 
service of a summons or writ;°° the ownership of 


writ in an attachment suit, and the 
return.on it which recites a levy on 
real property only. Barton v. Laws, 
4 Colo. A. 212, 85 P 284. 


47. See cases infra this note. 


[a] Illustrations.—(1) In an ac- 
tion for returning a writ of fieri fa- 
cias “nulla bona,” other writs of fieri 
facias issued on the same day, or 
about the same time, and either coun- 
termanded or returned nulla bona, are 
admissible to show the circumstances 
of the debtor. Keedy v. Newcomer, 
1 Md. 241. (2) So, also, in an action 
by the assignee of an insolvent debtor 
against a sheriff to recover the value 
of property attached and sold by him 
on mesne process against the debtor, 
defendant, after proving a demand on 
him for the property by a mortgagee 
thereof, may give in evidence a writ 
subsequently sued out against him by 
the mortgagee, containing a bill of 
particulars of the property, for the 
purpose of showing that the mortga- 
gee was still insisting on his rights. 
Caverly v. Gray, 7 Gray (Mass.) 216. 


48. Carter v. Duggan, 144 Mass. 
32, 10 NE 486. 
[a] Rule applied, although the 


execution has not been returned into 
court. Carter v. Duggan, 144 Mass. 
82, 10 NE 486. 


49. Guernsey v. Tuthill, 12 S. D. 
584, 82 NW 190. 


50. See Evidence §§ 1730-1806. 


51. Scott v. Marshall, 2 Cromp. & 
J. 238, 149 Reprint 103. 


52. Brown v. Wallis,.100 Tex. 546, 
101 SW 1070, 12 LRANS 1019 [aff 
(Civ. A.) 101 SW 1068]; (luck Wy: 
Zapp, 1 Tex. Civ. A. 528, 21 Sw 41's. 


[a]. Evidence held insufficient.— 
Eldridge v. O’Connell, 114 Me. 457, 
96 A 744; Brown v. Wallis, 100 Tex. 
546, 101 SW 1070, 12 LRANS 1019. 


53. Tombeckbee Bank v. Godbold, 
3 Stew. (Ala.) 240, 20 AmD 80. 

[a] Memorandum, signed by the 
elerk, of the amount, parties, and 


date of a judgment is not sufficient 
evidence of the judgment to sustain 
an action against the sheriff for a 
false return on a fieri facias purport- 
ing to have been issued by authority 
of such judgment. Tombeckbee Bank 
v. Godbold, 3 Stew. (Ala.) 240, 20 
AmD 80. 


54. Wilson v. Gale, 4 Wend. (N. 
Wa 6206 


55. Chetelat v. Kelter, 7 Colo. A. 
68, 42 P 495; Gonzalez v. Banes, 7 
Philippine 158. 
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property ;°* the bona fides of a claim to property ;°’ 
fraud in a transfer of property;°® actual possession 
of property by plaintiff at the time of a seizure 
the possession of property by an offi- 
cer,®° or his exercise of dominion over the same;°* 
that certain articles claimed to have been levied 
on were merchandise;®? notice to the sheriff of a 
claim of exemption®® or of the existence of a mort- 
gage on the property seized;°* that certain prop- 
erty was in fact exempt from seizure and sale on 
execution;®® that goods were not fraudulently in- 
substantial abuse®* 
his authority by the officer; malice®® or intentional 
misconduct’? of the officer in making a levy, or seiz- 
ing property, under process; oppression of the offi- 


thereof ;°° 


termingled ;°° 


56. Pollock v. Brennan, 39 N. Y. 
Super. 477; Martin-Brown Co. v. Auld, 
(Tex. Civ. A.) 34 SW 1050; Crowe v. 
Adams, 21 Can. S. C. 342. : 


{a] Evidence without weight.—In 
an action against a sheriff for dam- 
ages for an execution sale of an au- 
tomobile, evidence that the judgment 
debtor purchased the automobile un- 
der the designation of ‘‘trustee’ is of 
no weight. Burns v. Hammel, 32 Cal. 
A214 62 BP; 669. 


{b] Evidence held sufficient to 
justify or sustain a finding or verdict 
that the property in question: (1) 
Was owned by plaintiff. Comeau v. 
Hurley, 24 S. D. 275, 123 NW 715; 
Young v. Long, 124 Wash. 460, 214 
P 821. (2) Belonged to the judgment 
debtor. Burns v. Hammel, 32 Cal. A. 
214, 162 P 669. (3) Was the separate 
property of a married woman. Littler 
vy. Jefferis, 36 Ida. 608, 212 P 866. 


[c] Evidence held insufficient to: 
(1) Warrant a finding that the father- 
in-law of the judgment debtor was 
the owner of a certain automobile. 
Williamson Mill, ete., Co. v. Valen- 
tine, 206 App. Div. 252, 200 NYS 527. 
(2) Sustain a verdict for defendant 
on the ground that plaintiff was not 
the owner of the property in ques- 
tion. Clapper v. Race, 121 NYS 317. 


57. State v. Steele, 108 Mo. A. 363, 
83 SW 1028. 


58. Ford v. Chambers, 19 Cal. 143. 


[a] Evidence held. not to show 
fraud.—Spiller’ v. Bechard, 110 Me. 
221,85 A 752. 


59. Marcy v. Parker, 78 Vt. 73, 62 
IN GE 

60. Wetherell v. Hughes, 45 Me. 61. 

61. Copley v. Rose, 2 N. Y. 115. 

62. See case infra this note. 

[a] Evidence held insufficient.— 
Mara v. ‘Branch, (Tex. Civ. A.) 135 
SW 661. 

63. See case infra this note. 

[a] Evidence held to support find- 


ing of notice.—Winstead v. Hicks, 135 
Ky. 154, 121 SW 1018, 135 AmSR 446. 


64. Coleman v. Reel, 75 Iowa. 304, 
39 NW 510, 9 AmSR 484. 


{a] Evidence held sufficient to 
warrant or support a finding that the 
officer (1) was notified (Whittler v. 
Sharp, 43 Utah 419, 135 P 112, 49 
LRANS 981) (2) or had actual notice 
(Ronning v. Way, 18 Cal. A. 527, 123 
P 615 at the time of a levy, of the 
existence of a mortgage on the chat- 
tels levied on. 


65. See case infra this note. 


[a] Evidence held insufficient.— 
Hansen v. Ross, 56 N. D. 496, 217 NW 
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sell property ;*4 


or excess®® of 


657. 
66. Davis v. Stone, 120 Mass. 228. 
67. See case infra this note. 
[a] Evidence held insufficient. 


aoe v. Perlis, 231 Mass. 409, 121 NE 
108. 


68. See case infra this note. 


[a] Evidence held not to warrant 
conclusion that deputy sheriff, serv- 
ing replevin writ, exceeded his au- 
thority and became a trespasser ab 


initio. Edgecomb v. Lawlis, 126 Me. 
550, 140 A 182. 
69. Ahearn v. Connell, 72 N. H. 


238, 56 A 189. 
70. See case infra this note. 


[a] Furniture broken or not re- 
turned.—In trespass against a con- 
stable for the seizure of plaintiff's 
household furniture under execution 
against another person, evidence that 
some of the furniture was broken, and 
that some of it never got back, in the 
absence of explanation, will support 
a finding that this was due to inten- 
tional misconduct of the levying offi- 
cer. Ewton v. McCracken, 9 Ala. A. 
619, 64 S 177. 


71. See case infra this note. 


[a] Evidence held insufficient.— 
peek v. Cannell, 106 Me. 445, 76 A 
14. 


72. See case infra this note. 


[a] Bvidence held insufficient.— 
Jensen v. Cannell, 106 Me. 445, 76 A 
914. 


73. Cafe Union v. Reordan, 84 NYS 
994. 

74 See case infra this note. 

[a] Failure to sell in reasonable 


time.—-In an action against a sheriff 
for wrongful failure to execute a writ 
of venditioni exponas, evidence that 
he had a reasonable time to make the 
sale before the destruction of the 
property by fire, which occurred while 
it was in his possession, and failed to 
do so, makes a prima facie case for 
plaintiff. O’Bryan v. Webb, 142 Ala. 
259, 37 S 985. 


75. Johnston v. Donaldson, 4 N: GC 
727; Howard v. Dwight, 8 S. D. 398 
66 NW 935. : 


we Johnston vy. Donaldson, 4 N. C. 
727. 

77. Work v. Kinney, 7 Ida. 460, 63 
P 596; Doty v. Turner, 8 Johns. (N. 
Way PA 

[a] Time of receipt.—Evidence 


that the officer actually levied an exe- 
cution on the property of a defendant 
two months before its return, and 
then, seven months after the writ was 
returnable, returned that he had made 
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cer in refusing to attach other property instead of 
the property attached’! or to take a bond in place 
of the attachment;’? the payment of money to an 
officer to release a levy;7? negligence in failing to 


the existence of a debt7® and that 


such debt is due;*® the collection or receipt of mon- 
ey by the sheriff;*7 
money collected by him;** a ratification of the offi- 
cer’s disposition of the proceeds of a sale;7® the 
execution and acceptance of a bond,®° and the ex- 
ercise of reasonable care by the officer in passing 
on the sufficiency of the sureties;*! the giving of 
a bond by a person to prevent the attachment of 
his own property ;°* the value of property;*? that 
failure to return an execution was brought about by 


a demand on the sheriff for 


the amount directed to be levied, is 
prima facie_sufficient to establish the 
fact that he received the money be- 
fore the commencement of a_ suit 
brought against him nearly three 
months after the time when the writ 
was returnable. Crane v. Dygert, 4 
Wend. (N. Y.) 675. 


78. Currier v. Brackett, 18 Me. 59. 
79. State v. Early, 81 Ind. 540. 
80. Carter v. Duggan, 144 Mass. 


32, 10 NE 486. 


81. Edwards-Barnard Co. v. Pflanz, 
115 Ky. 393, 73 SW 1018, 24 KyL 2296. 


82. See case infra this note. 


[a] Evidence held _ sufficient.— 
Siena v. Braden, 27 Cal. A. 435, 150 


83. See cases infra this note. 


[a] Evidence of value of all prop- 
erty owned by defendant in the proc- 
ess is insufficient in an action for fail- 
ure to execute process and seize prop; 
erty subject thereto; ‘there must be 
proof as to the value of that which 
was liable to the process, and which, 
but for the negligence or fault of the 
sheriff, would or should have been 
subjected to the writ.” Newcomb 
Bros. Wall Paper Co. v. Wiggins, 201 
Ala. 551, 552,°78 S 905. 


[b] Officer’s failure to return val- 
ue of property levied on is not conclu- 
sive evidence against him that it was 
of sufficient value to satisfy the writ. 
Campbell v. Pope, 4 F. Cas. No. 2,365a, 
Hempst. 271. 


_[e] Return on attachment is suffi- 
cient evidence of the true value of the 
property, in the absence of other evi- 
dence on that point. French vy. Stan- 
ley, 21 Me. 512. 


{d] Appraisement of property is 
not conclusive evidence of its value in 
an action against the sheriff for fail- 
ure to sell the same. Parsons First 
Nat. Bank v. Franklin, 20 Kan. 264, 


fe] Amount bid at sheriff’s sale 
to realize the amount of the execu- 
tion under which he sold is not con- 
elusive evidence of the value of the 
property sold, and does not control 
other positive evidence as to its value. 
Kelly v. Mesier, 18 App. Div. 329, 46 
NYS 51. 


[f] Purchase price.—Evidence of 
the amount paid for the property by 
claimant at the time of its purchase, 
which was near the time of conver- 
sion, is sufficient evidence of its val- 
ue to sustain a judgment for plain- 
tiff. State v. Steele, 108 Mo. A. 363, 
83 SW 1028. 


[g] Evidence held to support find- 
ing that value of an automobile al- 
leged to have been wrongfully at- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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instructions from plaintiff’s attorney and failure to 
the falsity of a re- 
turn;*® that a debtor alleged to have escaped was 
in the custody of the officer against whom the ac- 


give further instructions ;%* 


tion for the escape is brought ;*® 


had knowledge or good reason to believe that pris- 
oners contemplated an assault upon another pris- 
oner, and that he took no steps to prevent it;87 
injury to plaintiff by reason of the matters com- 
plained of;°* and other matters tending, if estab- 
lished, to support or defeat a recovery,*® shift the 
burden of proof,®® .or indicate the amount which 
should be recovered by the successful party.°? | 


tached was seven hundred dollars. 

Montgomery v. Kirksey, 27 Ariz. 356, 

233 P 588. : 
84 See case infra this note. 


[a] Evidence held sufficient.— 
= v. Pendleton, (Ark.) 132 SW 


85. Magne v. Seymour, 5 Wend. 


CN. Y.) 309. 
86. Jackson v. Comisky, 30 Misc. 
622, 62 NYS 705. 


87. See case infra this note. 

[a] Evidence held wholly insuffi- 
cient.—Riggs v. German, 81 Wash. 
128, 142 P 479. 

88. Kirksey v. Pryor, 13 Ala. 190, 


48 AmD 47; McGuire v. Bausher, 57 
App. Div. 201, 68 NYS 284. 


s9. Ark—Haynes v. Tunstall, 5 
Ark. 680. 

Cal.—Boyd v. Desmond, 79 Cal. 250, 
ZAP C55. 

Colo.—Watson v. Lederer, 11 Colo. 
577, 19 P 602, 7 AmMSR 263, 1 LRA 854. 

Ky.—White v. Com., 3 Dana 461. 


La.—Bennet v. Starnes, 8 La. Ann. 
78. 


Me.—Pratt v. Bunker, 45 Me. 569. 


Mass.—Riley v. Tolman, 181 Mass. 
335, 63 NE 892; Savage v. Darling, 
151 Mass. 5, 23 NE 234; Bowen v. San- 
born, 1 Allen 3995 Marble v. Keyes, 
9 Gray 219; Goodnow v. Willard, 5 
Mete. 517. 


Mich.—Treat v. Dunham, 74 Mich. 
114, 41 NW 876, 16 AmSR 616. 


Minn.—Whitney v. Wagener, 84 
Minn. 211, 87 NW 602, 87 AmSR 351. 


Mo.—Stevenson v. Judy, 49 Mo. 227. 


N. H.—Stevens v. Sabin, 20 N. H. 
529. 

N. J.—Bigelow Co. v. Heintze, 
INGd6 i 69, (2Le Ar 109, 


N. Y.—Cudahy v. Rinehart, 60 Hun 
414, 15 NYS 514, 21 NYCivProc 52 
[rev on other grounds 133 N. Y. 248, 
675, 30 NE 1004, 31 NE 444]; Pop- 
kin v. Subin, 30 Misc. 773, 62 NYS 


480. 
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S. D.—Anderson v. Medbery, 16 S§. 
D 324, 92 NW 1089. 


Tex.—Triplett v. Morris, 
Civ. A. 50, 44 SW 684 


Va.—Johnston v. Macon, 4 Call (8 
Va.) 367. 


Wis.—Rhodes v. Stephens, 61 Wis. 
388, 21 NW 239. 


Ont IM taey. Jarvis Ob uW.: Were Cn ek: 
486;. Johnson v. McDonald, 23 U. C. Q. 
B, 183. 

[a] Defendant’s concession as pri- 
ma facie case for plaintiff.—In an ac- 
tion for conversion of live stock, de- 


Ls sexs 
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that the officer 


against them. 


tradicting it.°° 


fendant’s concession that the prop- 
erty belonged to plaintiff, and that 
defendant attached, took possession 
of, and sold, it, made a prima facie 
case for plaintiff, although the lat- 
ter’s evidence was insufficient to make 
out a case. Bean v. Colton, 99 Vt. 
45, 130 A 580. 


[b] Sheriff makes out prima facie 
case of justification of the seizure of 
certain property as the property of 
the person in whose possession it was 
when seized, by producing a writ of 
attachment and the record, papers, 
and proceedings in the suit in which 
ai issued. Babe v. Coyne, 53 Cal. 


[ce] 


tain or support: 


Evidence held sufficient to sus- 
(1) All the findings 
which were made. Berg v. Traeger, 
210 Cal. 323, 292 P 495. (2) A verdict 
or judgment for plaintiff. Higdon v. 
Fields, 16 Ala. A. 182, 76 S 466; Thom- 
as v. Seloom, 80 Colo. 189, 250 P 381; 
Westberry v. Hand, 19 Ga. A. 529, 91 
SE 930; Connor v. Greenberg, 198 Il. 
A. 129; Conway v. Belatti, 42 S. D. 
400, 175 NW 703; Lucas v. Sheridan, 
124 Wis. 567, 102 NW 1077. 


[dad] Evidence held insufficient to: 
(1) Discharge burden of proof rest- 
ing on plaintiff. City Nat. Bank v. 
Wichita Falls, (Tex. Civ. A.) 273 SW 
653. (2) Overcome plaintiff's prima 
facie case. Isenman v. Burnell, 125 
Me. 57, 130 A 868. (3) Support the 
findings of the trial court. Brabston 
v. Shrewsbury, 101 Wash. 31, 171 P 
1012. (4) Justify or sustain a ver- 


‘dict for plaintiff. EZmbury v. Chap- 


man, 201 App. Div. 772, 195 NYS 104; 
Britton First Nat. Bank v. Veglahn, 
(S. D.) 231 NW 601. (5) Support a 
verdict for defendant. Billburg v. 
Schmid, 205 Ill. A. 148. 


$0. See case infra this note. 


[a] Slight evidence.—In an action 
against a sheriff for an insufficient 
levy, it does not require much proof 
of the existence of leviable and un- 
seized property of a value substan- 
tially equivalent to the claim in suit 
to cast on the sheriff the burden of 
showing why he_ should not be 
charged with the amount due on the 
claim. Farniers’, ».etc.,, Banks: W. 
Maines, 183 Fed. 37, 105 CCA 329. 


91. Sherman vy. Finch, 71 Cal. 68, 
11 P 847; Stern v. Knowlton, 184 
Mass. 29, 67 NE 869; Moore v. West- 
ervelt, 21 N. Y. 103 [rev 14 N. Y. Su- 
per. 357]. 


[a] To justify substantial recov- 
ery for the loss of good will and of 
profits in an action of trespass 
against a sheriff for the seizure and 
temporary detention of a stock of 
merchandise in a store, the evidence 
must contain sufficient data to enable 
the jury to estimate the actual dam- 
ages with reasonable certainty and 
exactness. Gilbert v. Rothe, 106 
Nebr. 549, 184 NW 119. 
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Where the sheriff’s indemnitors have been substi- 
tuted in an action against the sheriff for the wrong- 
ful seizure of plaintiff’s property, proof of a right 
to recover against the sheriff will authorize a re- 
covery against the substituted defendants;°? 
where judgment has been rendered against the sher- 
iff in a replevin action, it is conclusive on his in- 
demnitors in an action by the owner of the property 


and 


[§ 683] b. Conclusiveness of Officer’s Return.°* 
The return of the sheriff is conclusive against him,®® 
and he cannot be allowed to introduce evidence con- 


Also, a deputy’s return cannot be 


[b] Evidence of special damages 
held insufficient.—Keller v. Flanagan, 
66 Mont. 144, 213 P 222. 

92. Kerner v. Boardman, 14 NYS 
787 [aff 133 N. Y. 5389 mem, 30 NE 
1148 mem]. 


93. Woodworth v. Gorsline, 
Colo. 186, 69 P 705, 58 LRA 417. 


94. Conclusiveness of officer’s re- 
turn: 
Generally see Process §§ 293-295. 
Re ag etnss his sureties see infra § 


30 


On: 


erro Se see Attachment §§ 512-— 


Bee see Executions §§ 894— 


95. U. S.—Hardesty v. Pyle, 15 
Tee [aff 122 U. S. 642, 30 L. ed. 


Cal.—Harvey v. Foster, 64 Cal. 296, 
30 P 849. 


Colo.—Bishop  v. 
Colo; Az 73,52) P2222 
Ill.— Major v. Peo., 40 Ill. A. 323. 


Kan.—Thompson v. St. Joseph, ete., 
Loan, ete., Assoc., 23 Kan. 209. 


Me.—Allen v. Doyle, 33 Me. 420. 


Mass.—Boynton v. Willard, 
Pick. 166. 


Pa.—Welsh v. Bell, 32 Pa. 12; Pax- 
ton v. Steckel, 2 Pa. 93; Shewel v. 
Fell, 3 Yeates 17. 


Vt.—Parker v. Peabody, 56 Vt. 221. 


Ont. Tes v. McDonnell, 6 U. C. 
QQ. Be OFS: F258. 


Poundstone, 11 


10 


96. . UE AEA: Vv. Webb, Sak: 
Cas. No. 4,198, 16 Conn. 558 note, 

Ala.—Clarke v. Gary, 1I° Ala. 98; 
Burns v. Taylor, 3 Port. 187. 


Me.—Allen v. Doyle, 83 Me. 420; 
Haynes v. Small, 22 Me. 14. 


Mass.—Canada v. Southwick, 16 
Pick. 556; Denny v. Willard, 11 Pick. 
619, 22 AmD 389; Boynton v. Willard, 
10 Pick. 166. 


N. Y.—Kuhlman v. Orser, 12 N. Y. 
Super. 242; Townsend v. Olin, 5 Wend. 
207. 


ve. Slingluitian7 


Watts & S. 134, 42 AmD 224 [foll 
Kintzing v. McElrath, 5 Pa. 467]; 
Shewel v. Fell, 4 Yeates 47; Cleven- 


ger’s Hst., 1 LancLRev 277, 6 LTNS 
136. 

Tex.—Rankin v. Jones, (Civ. App.) 
53 SW 583; McKee v. Le Gette, 1 Tex. 


A. Civ. Cas. § 1144. 


[a] Necessary implication from 
the return cannot be contradicted by 
the sheriff. Kuhlman v. Orser, 12 N. 
Y. Super. 242. 


974 [57 C.J.] 
contradicted by either the deputy®’ or the sheriff.°® 
While the return is not conclusive in favor of the 
officer,®® or against the party seeking to hold him 
liable for an official default or misfeasance,! it has 
been held to be prima facie evidence in favor of the 
officer.* 


[§ 684] L. Trial’—1. In General. Continuances.* 
It has been held that a statute providing that, when 
a court has allowed the principal and surety on an 
indemnity bond to be made codefendants in an ac- 
tion against a sheriff for a wrongful seizure, a con- 
tinuance “may” be granted to allow service on such 
codefendants is mandatory,® and the allowance of 
such continuance does not rest in the court’s discre- 
tion.® 


Questions proper for determination. Where, in 
an action against a sheriff for money collected un- 
der a delinquent tax judgment, the sheriff claims the 
right to withhold a part of the fund for costs, the 
question of his right thereto may be properly de- 
termined.’ Where a sheriff is sued for not keeping 
attached goods, so that they might be forthcoming 
to satisfy an execution, and he shows in defense, for 
the purpose of proving a dissolution of the attach- 
ment, that the estate of the judgment debtor was 
assigned before judgment, plaintiff cannot be per- 
mitted to contest the validity of the assignment by 
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showing irregularities in the proceedings had against 
the debtor under the insolvent law.® 


Order of proof. At the trial of an action against 
an officer for taking property which plaintiff claims, 
on levy of an execution against another, on plain- 
tiff adducing evidence of his right to the property, 
if the officer relies on the fact that the property 
was in the possession of such other person at the 
time of the taking, he must adduce evidence to show 
that it was in such possession, under circumstances 
raising a presumption of ownership in such per- 
son;® and plaintiff, in reply thereto, if he relies on 
an affidavit claiming the property under the stat- 
ute, or on notice, must then prove the same.*® In 
trespass against a person for entering plaintiff’s 
premises, defendant cannot introduce in evidence 
an execution against plaintiff and a written author- 
ity from a sheriff, empowering him to levy the exe- 
cution on the property of plaintiff, without first in- 
troducing evidence to show that the person from 
whom he received the authority was then the sher- 
atte 

[§ 685] 2. Questions for Court and Jury; Dis- 
missal, Nonsuit, or Direction of Verdict. Where the 
evidence is sufficient to warrant the submission of 
the case to the jury,1? and there are disputed ques- 
tions of fact to be determined,*? the case should be 


97. Gardner v. Hosmer, 6 Mass. 
325. 
98. Gardner v. Hosmer, supra; 


Sheldone v. Paine, 10 N. Y. 398. Com- 
pare, Patterson ve Britt, 33 IN. C2383 
(where a constable sometimes acted 
as a deputy sheriff, but only when 
specially deputized, a return made by 
him as deputy is not conclusive on the 
sheriff that he was authorized to act 
as deputy in that particular case). 


99. Raker v. Bucher, 100 Cal. 214, 
34 P 654, 849; Dreese v. Keller, 66 
iavinneo lo re eee so Os) VV Ch ead av. 


Keyes, 3 ‘Allen (Mass.) 495, 81 AmD 
672; Barrett v. Copeland, 18 Wags aa 
44 AmD 362. 


CU VAUlidien ayaa Ela) Set pe Conn. ersc; 
Browning v. Flanagin, 22 N. J. L. 567; 
Phillips v. Elwell, 14 Oh. St. 240, 84 
AmD 373. 


2. Vaughan v. Warnell, 28 Tex: 
19. 


3 Trial generally see Trial [38 
Cye 1238]. : 


4. Continuances generally see Con- 
tinuances, 13 C. J. p 119. 

5. Rains v. Herring, 68 Tex. 468, 5 
SW 369. 


6. Rains v. Herring, supra. 


7. San Antonio v. Campbell, 
Civ. A.) 56 SW 130. 


S Grant, “v. Luiyman, 4 
(Mass.) 470. 


9. Perkins v. Zarracher, 
71, 19 NW 385. 


10. Perkins v. Zarracher, supra. 


11. Calvert v. Stone, 10 B. Mon. 
(Ky.) 152. 


12. Thrasher v. Neely, 196 Ala. 576, 
72S 115; Jones v. Simmons, 115 Kan, 
505, 223 Pp 284; Kloos v. Gatz, 97 Minn. 
167, 105 NW 639; Hogan v. Ullman, 
£36 NYS, 87. 

[a] Construction of evidence.—In 
determining whether the evidence 
makes a case for the jury, the court 


(Tex. 
Metc. 


32 Minn, 


should take the most favorable view 
of the evidence for plaintiff which is 
fairly admissible. Kloos v. Gatz, 97 
Minn. 167, 105 NW 689. 


13. Newcomb Bros. Wall Paper Co. 
v. Wiggins, 201 Ala. 551, 78 S 905; 
and cases infra this note. 


[a] Particular questions which 
have been held to be questions of fact 
to be determined by the jury include 
such questions as whether: (1) A 
writ was. delivered to a _ sheriff. 
O’Connor Min., etc., Co. v. Dickson, 
112 Ala. 304, 20 S 418. (2) A consta- 
ble failed to make a levy or return on 
account of instructions of plaintiff’s 
attorney. G. F. Harvey Co. v. Hud- 
dleston; 9125 Ark. 1622,.6189" Siw G13: 
(3) An execution was returned unex- 
ecuted by order of plaintiff’s attor- 
ney. State v. Rainey, 99 Mo. A. 218, 
73 SW 250. (4) The property alleged 
to belong to defendant in the execu- 
tion was liable to levy. Thome v. 
Haley, 1 Dana (Ky.) 268. (5) Defend- 
ant in an execution had _ sufficient 
property,to pay the same. Baker v. 
Brintnall,, 52" Barb. -CN: Y.)0 238... “€6) 
An officer attached and assumed do- 
minion over certain property. Stearns 
vi Dean; 129 Mass. 139. 207) Tt was 
the intention of the officer to levy only 
on property belonging to the judgment 
debtor. Norwegian Plow Co. v. 
Haines, 21 Nebr. 689, 33 NW 475. (8) 
Defendant aided a constable in a 
wrongful seizure of goods. Wilbut v. 
Turner, 39 Ill. A. 526. _ (9) A certain 
person acted under the sheriff's au- 
thority. Fermor v. Phillips, Holt N. 
P. 587, 3 BCL 213, 171) Reprint 333: 
(10) A ship, dismantled in levying an 
attachment, could have been repaired 
at a reasonable cost. Grothgar v. 
Lewis, 100 Fed. 326, 40 CCA 882. (11) 
There was such possession of proper- 
ty as to make a statutory affidavit by 
a claimant necessary. Ohlson v. Man- 
derfeld, 28 Minn. 390, 10 NW 418. 
(12) Notice of his interest was given 
by a mortgagee to defendant in a rea- 
sonable’ time. Congress Inv. Co. v. 
Reid, 205 Mass. 576, 91 NE 896. (13) 
A return of exempt property levied 


on was tendered within a reasonable 
time. Duncan v. Burchinell, 14 Colo. 
A. 471, 61 P 61. (14) It was the un- 
derstanding that a return of a wagon 
was to be a discharge of all claim 
plaintiff had on defendant for the tak- 
ing and detention of the wagon, as 
well as the wagon itself. Spalding y. 
Stewart, 38 Vt. 78. (15) Defendant, 
after making a levy on wood, relied 
on plaintiff's statement that he was 
not the owner of the wood in having 
it measured, appraised, and _ sold. 
Feinberg v. Allen, 118 App. Div. 497, 
103 NYS 339. (16) A sheriff had been 
guilty of fraud in the sale of certain 
property. Mark v. Lawrence, 5 Harr. 
& J. (Md.) 64. (17) Property lost 
was wrongfully removed from a part 
of a building other than the part 
specified in a warrant for removal. 
Moriarity v. Wagner, 88 App. Div. 
612, 84 NYS 864. (18) Plaintiff was, 
at the time of the injury, occupying 
a certain building, and defendant as 
an officer excluded him from it more 
than he need have done. Snell v. 
Crowe, 3 Utah 26, 5 P 622. (19) 4 
certain person had a special interest 
in property levied on. Bourne v. 
Merritt, 22 Vt. 429. (20) A bill of 
sale was an absolute sale or was in- 
tended to be, and in fact was, only 
a mortgage to secure the repayment 
of borrowed money. Murphy v. Mul- 
connery, 183 Ill. A. 500. (21) A sher- 
iff exercised reasonable care or dili- 
gence or was guilty of negligence in 
making an inventory of (Tullis v. 
Orthwein, 5 Minn. 377), (22) or hold- 
ing or keeping (O’Bryan v. Webb, 142 
Ala. 259, 37 S 935; Reigl v. Converth, 
117 Kan. 461, 232 P 251), (23) proper- 
ty levied on, not taking proper pre- 
cautions for the security of a vessel 
(Moore v. Westervelt, 21 N. Y. 103 
[rev 14 N. Y. Super. 357]), (24) or 
in killing a bystander while pursuing 
and shooting at another in a crowd 
at night (Wells v. Lewis, 213 Ky. 846, 
281 SW 996). (25) Plaintiff has suf- 
fered any damage or injury as the 
proximate result of the act or neglect 
complained of. State v. Gemmill, 6 
Del. 9; Ahearn v. Connell, 72 N. H. 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 
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submitted to the jury for the determination of such 
questions, and the court should not dismiss the ac- 
tion'* or direct a verdict for defendant.'® A fail- 
ure to prove all the allegations of the complaint will 
not warrant a dismissal where enough is proved to 
support the cause of action.1® On the other hand, 
questions of law must be passed on by the court, 
rather than the jury;!7 and a question of law, with- 
in the meaning of this rule, may pertain to a mat- 
ter as to which there is no controversy or uncertain- 
ty, and no room for opposing inferences, in the evi- 
dence.1® Whether a sheriff has used reasonable 
diligence in endeavoring to arrest a debtor on 
execution is a mixed question of law and fact.1® An 
immaterial question need not be submitted to the 
jury.2° Where there is a complete failure of proof 
as to facts essential to plaintiff’s right to recover, 
it is proper to dismiss the complaint when plaintiff 
closes his case,?+ order a nonsuit,?? or direct a ver- 
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dict for defendant.2* Also, a verdict for defend- 
ant may and should be directed where undisputed 
evidence shows that he is entitled to a verdict.” 


Direction of verdict for plaintiff. Where plaintiff 
has introduced evidence prima facie sufficient to en- 
title him to recover, and defendant introduces no 
evidence controverting the same, it is proper and 
necessary to direct a verdict for plaintiff.2° Also, 
in an action for damages for the attachment of ex- 
empt property, plaintiff is entitled to a directed 
verdict, leaving the damages to the jury, where the 
exemption, taking on attachment, demand, and re- 
fusal are admitted.?° 


[§ 686] 3. Instructions.27 The court should ex- 
plain to the jury the character of the action,?* and 
properly instruct them as to the legal principles 
governing the right of the complaining party to a 
recovery,”® the issues which are presented for their 


238, 56 A 189; Shearer v. Taylor, 106 
Va. 26, 55 SE 7. (26) In trespass 
against the sheriff and two different 
attaching creditors and the sureties 
on their indemnifying bonds, the sher- 
iff’s returns on the writs of attach- 
ment showed that the attachments 
were levied on different goods, while 
the sheriff testified that they were 
levied at the same time on the same 
goods, it was for the jury to deter- 
mine whether there was one levy on 
all the goods, and whether defendants 
were therefore liable as joint tres- 
passers. Harris v. Russell, 93 Ala. 
59,9 S 541. (27) Where a third per- 
son’s goods were so intermingled with 
those of a debtor that a sheriff hav- 
ing an attachment against'the latter 
was unable to distinguish them from 
those of the debtor, in an action of 
trespass by such third person against 
the sheriff, it was for the jury to de- 
termine whether a refusal to surren- 
der the goods on demand made or an 
offer to point them out, and a subse- 
quent sale thereof under process, ren- 
dered the original taking by the sher- 
iff a trespass. Taylor v. Jones, 42 N. 
H. 25. (28) In an action for a wrong- 
ful levy upon wheat, it was for the 
jury to determine the sheriff's inten- 
tion or purpose in consenting that the 
wheat might be threshed while refus- 
ing to release the levy. Kloos v. Gatz, 
97 Minn. 167, 105 NW 639. (29) In 
an action against a sheriff for refus- 
ing to levy on property sold by a debt- 
or, the possession of which he retain- 
ed, the question of good faith should 
have been submitted to the jury. 
Moore v. Floyd, 4 Or. 101. (30) 
Where there is evidence tending to 
rebut the presumption that a sheriff 
has in ali things performed his full 
official duty, a question of fact for the 
jury is presented. Eberhart v. Mur- 
phy, 113 Wash. 449, 194 P 415. (31) 
The ownership of certain property 
may be a question for the jury. 
Hackney v. Birely, 67 Mont. 155, 215 
P 642; Blair v. Flack, 62 Hun 509, 17 
NYS 64; Young v. Long, 124 Wash. 
460, 214 P 821; McLean v. Hannon, 
OOans ese Coe 0bn. C32). The: amount 
of damages should be determined by 
the jury, rather than by the court. 
Hackney v. Birely, supra; Tubiola v. 


Baker, 225 App. Div. 420, 238 NYS 
373. 
14. McGaffey Canning Co. v. Bank 


of America, (Cal. A.) 294 P 45; Kloos 
v. Gatz, 97 "Minn. 167, 105 NW 6389. 


15. Jones v. Simmons, 115 Kan. 
505, 223 P 284; Hagar v. Haas, 66 Kan. 
333, 71 P 822; Blair v. Flack, 62 Hun 
509, 17 NYS 64; Houser v. West, 39 
Or. 392, 65. P 82. 


[a] In action for failure to execute 


capias ad respondendum, where the 
proceedings in the case in which the 
writ was issued are valid on their 
face, and offer is made to show com- 
plete jurisdiction in the court issuing 
the writ, plaintiff is entitled to put 
in his proofs and have the case tried 
by the jury, and it is error for the 
court to dfrect a verdict for defend- 
ant. Hatch v. Saunders, 66 Mich. 181, 
33 NW 178. 


16. McGuire v. Bausher, 
Div. 276, 65 NYS 382. 


17. Bevan v. Byrd, a. Ns Coot; 
Com. v. Vandyke, 57 Pa. 34. 


18. Holyoke Mut. F. Ins. Co. v. 
Horton, 100 Vt. 228, 186 A 385; Briggs 
v. Taylor, 28 Vt. 180; Western Bond, 
oes Co. v. Chester, 145 Wash. 81, 259 

13. 


[a] Conclusive proof of owner- 
ship may be held to be such as a mat- 
ter of law. Guilford v. Brown, 154 
Minn. 518, 191 NW 915. 


_ [b] Negligent care.—(1) Where it 
is shown by undisputed evidence that 
the sheriff took the property in ques- 
tion ‘“‘from the possession of the at- 
tachment debtor, carried it away, and 
left it in an exposed place without 
lock or guard over it of any kind,” 
the court may say, as a matter of law, 
that this was negligent care, and need 
not submit the question of negligence 
to the jury. Western Bond, ete., Co. 
v. Chester, 145 Wash. 81, 259 P 18, 14. 
(2) Where a carriage, wagon, "and 
sleighs, which were not past use, were 
attached and allowed by the sheriff to 
remain during the winter in the open 
fields, wholly exposed to the weather, 
for which no excuse was offered, ex- 
cept the difficulty of finding a place 
for them under cover, it was error, in 
an action on the case against the 
sheriff, to submit to the jury the ques- 
tion whether the officer exercised 
proper care; but the jury should have 
been instructed that he was liable for 
the damage done to the property. 
Briggs v. Taylor, 28 Vt. 180. 


[ce] Acting under instructions.— 
If instructions given by the creditor 
with regard to collecting an execu- 
tion would in any sense influence the 
conduct of the officer, his acts must be 
referred to them, in the absence of 
positive proof to the contrary, and the 
point whether he was or was not ac- 
tuated by the instructions should not 
in such case be submitted to the ju- 


52 App. 


ry. Strong v. Bradley, 14 Vt. 55. 

19. Hopkinson v. Holmes, 18 Vt. 
18. 

20. Western Bond, oree er: v. Ches- 


ter, 145 Wash. 81, 259 Pi 


[a] Illustration.— A sheriff who 
wrongfully Seized certain property is 
liable for the loss or injury resulting 
from his act regardless of the eare 
he took of the property after its sei- 
zure, and his negligence is not a ma- 
terial question which must be sub- 
mitted to the jury. Western Bond, 
evil Co. v. Chester, 145 Wash. 81, 259 

Oe 


21. Lucker v. Gross, 31 Misc. 750, 
63 NYS 1074. 


22. Milling v. Sanders, 26S. C. 610, 
2 SE 386. 
23. Walker v. Smith, 31 Ga. A. 205, 


121 SE 692. 


24, Wilson v. Wright, 197 Iowa 
1300, 198 NW 782; Gregg v. Murphy, 
73 Hun 389, 26 NYS 556. 


[a] Rule applied where: (1) The 
uncontradicted evidence in an action 
against a sheriff for not properly exe- 
cuting process shows that the officer 
acted in good faith and in accordance 
with the directions of plaintiff or his 
attorney. Gregg v. Murphy, 73 Hun 
389, 26 NYS 556. (2) In an action for 
levying an execution on and selling 
property claimed to be exempt, the 
undisputed evidence shows “that the 
judgment was in part for the balance 
due on the purchase price of the prop- 
erty, and that the property levied on 
was of less value than the balance due 
on the purchase price of the same; 
and the amount of the judgment for 
the purchase price is readily ascer- 
tainable.” Wilson v. Wright, 197 Iowa 
1300, 1804, 198 NW 782. 


25. Sanders v. Chandler, 
Zid, 3 INW sols Bankers’ 
Corp. v. Noe, 116 Or. 570, 242 P 610. 


fa] Unsatisfied mortgage.—Where 
both parties allege the same amount 
as the value of the property in ques- 
tion, the record evidence submitted 
shows that plaintiff is the holder of 
a mortgage on the property which is 
of record and unsatisfied, and there 
is no averment or proof that the mort- 
gage debt has been paid, it is the duty 
of the court to direct a verdict that 
plaintiff is entitled to the possession 
of the property. Bankers’ Discount 
Corp. v. Noe, 116 Or. 570, 242 P 610. 


26. Smith v. Pueblo Mercantile, 
etc., Assoc., 82 Colo. 364, 260 P 109. 


27. In action for false imprison- 
ment see False Imprisonment § 162. 


Nis Goldstein v. Abramson, 86 NYS 


29. Cal.—Zaro v. Dakan, 
565, 18 P 680. 


Colo.—Autrey v. Wright, 4 Colo. A, 


26 Minn. 
Discount 


76 Cal. 
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consideration,?® the questions which are involved 
therein,*! the matters proper to be considered in 
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deciding those questions,*” and the measure and ele- 


ments of damages,** taking care that the instruc- 
tions are clear and not such as to mislead, or be 
liable to mislead, the jury.** But the court should 
not give instructions which assume matters in con- 
troversy,°®> are predicated on a state of facts not 
established by the evidence,?® or ignore, or exclude 


953d 186. 


Il1l_—-Przybylski v. Remus, 207 Ill. 
A. 106. 


Ky.—Tudor v. Lewis, 3 Metc. 378; 
Eubank v. Wheat, 1 Ky. Op. 11. 


Mich.—Wheeler v. Wallace, 53 Mich. 
855,<19 NW. 33. 


Minn.—Hopkins v. 
Minn, 292, 42 NW 1062. 


Utah.—Spalding v. Allred, 23 Utah 
354, 64 P 1100. 


Vt.—Strong v. Bradley, 14 Vt. 55. 


[a] Improper test stated in plead- 
ings.—The fact that the degree of 
misconduct and negligence charged in 
the petition and put in issue by the 
answer is not the proper test does not 
relieve the court from the duty of de- 
fining what amount of negligence is 
necessary to charge the sheriff. Tu- 
dor v. Lewis, 3 Metc. (Ky.) 378. 


[b] Requested instructions.—In a 
suit against an officer for seizing 
property claimed as belonging to the 
estate of a person against whom pro- 
ceedings in bankruptcy were taken, 
where there was evidence tending to 
show that the goods seized had been 
conveyed by the bankrupt in violation 
of the provisions of the bankrupt law, 
it was error to refuse instructions 
asked by defendant, informing the 
jury of the terms and provisions of 
the bankrupt law, apparently violated 
by the bankrupt, as to the goods so 
seized. Purnell v. Gandy, 46 Tex. 190. 


[ec] Instructions upheld.—Tate v. 
Baugh, 264 Fed. 892; Boseli v. Doran, 
62 Conn. 311, 25 A 242; Nelson v. Ter- 
ry, 566 SW 672, 22: Kyl 111; Fodness 
Vv. Juelfs; 13'S. D. 145, 82 NW 396; 
Lucas v. Sheridan, 124 Wis. 567, 102 
NW 1077. 


30. Murphy v. Mulconnery, 183 Ill. 
A. 500; Abbott v. Kimball, 19 Vt. 551, 
47 AmD 708. 


[a] Issues held sufficiently cover- 
ed by instructions.—Townsend v. See- 
feld, 102 Kan. 302, 169 P 1157. 


{b] rue scope and effect of issue 
joined between the parties held pre- 
sented by an instruction. Acton v. 
Knowles, 14 Oh. St. 18. 


31. ‘See cases infra this note. 


[a] Instructions held not errone- 
ous.—Hopkins v. Gary, 7 Ala. 46; 
Boseli v. Doran} 62 Conn. 311, 25 A 
242. 


2. Sexton v. McDowd, 38 Mich. 
148. , 


$3. Com. v. Burnett, 44 SW 966, 19 
KyL 1836; Hubank v. Wheat, 1 Ky. 
Op. 11; Mears v. Cornwall, 73 Mich. 
78, 40 NW 931; Perry v. Carr, 42 Vt. 
50; Shearer v. Taylor, 106 Va. 26, 55 
SE 7. 


[ al Instruction held not erroneous. 
—Connor v. Greenberg, 198 Ill. A. 129. 


[b] Effect of instruction.—In an 
action against a deputy sheriff for 
attaching a vessel bound on a voyage, 
an instruction to the jury that they 
were to estimate the damages accord- 
ing to the value of the vessel at the 


Swensen, 41 


time of the taking, ‘‘and the addition- 
al damage sustained, if any,’ did not 
justify the jury in assessing damages 
for the breaking up of the voyage. 
Boyd v. Brown, 17 Pick. (Mass.) 453. 


34 Fourette v. Griffin, 92 Conn. 
388, 103 A 123, LRA1918D 876; Tucker 
v. Bradley, 15 Conn. 46; Vaughn v. 
Justice, 78 SW 424, 25 KyL 1666; 
Cloud v. Needles, 6 Md. 501; Flinn v. 
St. Johns, 51 Vt. 334, 


[a] Requested instructions held 
properly refused: (1) As misleading. 
Ewton v. McCracken, 9 Ala. A. 619, 
64S 177. (2) For want of exactness. 
Moore v. Westervelt, 22 N. Y. Super. 
558. (3) Where, in an action on the 
case against a sheriff for failing to 
levy an execution, the return being 
“that there were no effects with which 
the debt could be satisfied,” defendant 
requested an instruction “that it was 
incumbent on plaintiff to prove the 
falsity of the return mentioned in the 
declaration,’ and no return was dis- 
tinctly stated therein, it was proper 
to decline to give any instruction in 
pursuance of such request. Davis v. 
HOWNSONs. oarvliMte Cle Wie.) 


[b] Instructions upheld as: (1) 
Sufficiently precise. Chenault v. 
Walker, 14 Ala. 151. (2) Not confus- 
ing. G. F. Harvey Co. v. Huddleston, 
126 Ark. (522, 189 SW 18h. C3) »Not 
misleading. Yockey v. Smith, 181 Ill. 
564, 54 NE 1048, 72 AmSR 286 [aff 
81 Ill. A. 556]. 


[c] Harmless surplusage.—W here, 
in an action against a sheriff to re- 
cover the possession of certain prop- 
erty taken by him under an attach- 
ment regular on its face, the jury had 
been instructed that defendant could 
justify the taking under the attach- 
ment, unless plaintiff was a bona fide 
purchaser, a further instruction that 
the writ of attachment, affidavit, bond, 
and transcript of the record intro- 
duced in evidence authorized a levy 
on the goods of the attachment de- 
fendant was proper, so much there- 
of as referred to the affidavit and 
bond being merely harmless surplus- 


age. Buddee v. Spangler, 12 Colo. 216, 
20 EP S760: 
35. Birmingham Dry-Goods Co. v. 


Bledsoe, 117 Ala. 495, 28 S 153; Sug- 
arman v. Brengel, 68 App. Div. 377, 74 
NYS 167. 


36. Windmiller v. Chapman, 139 Ill. 
163, 28 NE 979; Mears v. Cornwall, 
73 Mich. 78, 40 NW 931. 


[a] No evidence.—Where, in an 
action against a constable for wrong- 
fully attaching property in the hands 
of bailees as property of such bailees, 
there was no evidence that the prop- 
erty had been concealed to hinder and 
defraud the creditors of the bailees, 
an instruction that, if the property 
had been covered up, the jury should 
find for defendant was unwarranted. 
Bray ned v. McCormick, 7 Mont. 12, 14 
er Gaile 


37. Birmingham Dry-Goods Co. v. 
Bledsoe, 117 Ala. 495, 28 S 158; Shear- 
er v. Taylor, 106 Va. 26, 55 SE 7. 


38. See Trial [38 Cyc 1953]. 


[§§ 686-687 


from consideration, matters which have been prop- 
erly brought before the jury.?? 


[§ 687] 4. Verdict and Findings. 
erning the findings of the court®® or jury®® in civil 
actions generally are applicable in determining the 
necessity of findings as to particular matters,*° the 
construction of findings which have been made,** 
and their sufficiency to warrant or support a judg- 


The rules gov- 


39. Verdict and findings of jury 
generally see Trial [38 Cyc 1868]. . 


40. See cases infra this note. 


[a] Necessary findings.—(1) Where 
a sheriff who is sued for wrongfully 
taking personal property answers 
that he took the same by virtue of an 
attachment, and that the goods were 
the property of defendant in the at- 
tachment, who had fraudulently sold 
them to piaintiff, the court must find 
on the issue ‘of fraud thus raised. 
Harris v. Burns, 51 Cal. 528. (2) 
Where a statute provides that no 
judgment shall be entered against an 
officer for an escape unless the jury 
expressly find that the prisoner did 
escape with the consent or through 
the negligence of the officer, a general 
verdict, in an action for an escape, in 
favor of plaintiff for a certain sum 
is not sufficient. Rountree v. Smith, 
1 Stew. (Ala.) 157; Biggs v. Rucker, 
3 Litt.~Gcy.) 175: : 


[b] Unnecessary findings.—(1) In 
an action of conversion against a sher- 
iff for taking plaintiff's goods under 
an attachment against another it is 
not necessary to make a finding on the 
allegation of plaintiff's demand for 
the goods, where it appears affirma- 
tively by the answer that any demand 
would have been unavailing. Hunt v. 
Hammel, 142 Cal. 456, 76 P 878. (2) 
Although the statute of limitations 
is set up aS a bar, it is not necessary 
that the court find expressly as to 
the statute where the facts found or 
admitted show that the action is not 
barred. Woodham y. Cline, 130 Cal. 
497, 62 P 822. (38) In an action against 
a sheriff for failure to return a capias 
ad satisfaciendum it is not necessa- 
ry that it be shown by verdict that 
the execution was delivered to the 
sheriff and that he failed to return it, 
unless such facts are specially con- 
troverted. McWhorter v. Marrs, Mi- 
nor (Ala.) 376. (4) In an action by a 
mortgagee for the wrongful seizure 
of the mortgaged goods by a sheriff 
on writs of attachment, it is not es- 
sential for the jury to find the value 
of the goods taken, where it appears 
that it exceeds the amount of the 
mortgagee’s claim. Stevens v. Breen, 
75 Wis. 595, 44 NW 645. 


41. See cases infra this note. 


[a] General finding.—In an action 
against a sheriff for not attaching cer- 
tain property on writs of attachment 
delivered to him, a finding generally 
for defendant involves a finding that 
he exercised due diligence. Pierce v. 
Jackson, 65 N. H. 121, 18 A 319. 


[b] Undertaking to find facts.— 
In making a finding, in an action 
against a sheriff for an oppressive and 
excessive levy, that, while certain 
“fixtures” are not mentioned in the 
officer’s return, they were in fact 
seized and levied on by the officer and 
were described and included in the re- 
turn as the entire stock owned by the 
judgment debtor, the court was under- 
taking simply to find facts, and not to 
vary the officer’s return. Mara vy. 
Branch, (Tex. Civ. A.) 135 SW 661. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 687-690] 


ment for plaintiff? or defendant,*® in an action 
against a sheriff or constable. 


Contradiction. A verdict that the sheriff suffered 
a prisoner “voluntarily and negligently to escape” 
has been held contradictory and _ insufficient.** 
There is no conflict between a general verdict 
against a sheriff in an action of trespass and a spe- 
cial finding that he acted oppressively.?® 


-[§ 688] M. References.** In a proper case a ref- 
erence may be ordered in an action against an offi- 
eer for an official default.*7 


[§ 689] N. New Trial.48 A new trial should be 
granted where instructions were given by the court 
which might have misled the jury and operated on 
their minds to the prejudice of the party against 
whom the verdict was rendered;*® and, where the 
jury have erroneously included in the verdict a sum 
for which defendant is not liable, a new trial should 
be granted unless plaintiff discharges any claim 
which he may have for such amount;°° but where the 
jury have found for defendant, and ‘he acted in good 
faith, following a practice which was general, al- 
though perhaps not strictly consonant to law, a new 
trial is properly refused;°! where plaintiff has neg- 
lected to produce on the trial an essential part of the 
evidence necessary to support his demand, a new 
trial will not be granted on his allegation that he was 
taken by surprise, and hence unprepared to produce 
the proof when the exception was taken;°? and a 
new trial will not be granted after a verdict against 
defendant in an action for a false return on the 
ground that the judgment debtor testified to facts 
which took defendant by surprise.*? 


[§ 690] O. Judgment.°* Where the owner of at- 
tached property, which has been destroyed through 
negligence, sues the sheriff for the value of the prop- 
erty, and the attaching creditor is made a party, 
and awarded a sufficient portion of the judgment 
to satisfy his debt, the sheriff is not prejudiced by 


SHERIFFS AND CONSTABLES 


[57 Cede eon, 


the fact that the judgment against him is for the 
whole amount.°® An officer who gives in evidence 
in justification the process under which he made the 
seizure complained of is entitled to judgment, al- 
though the suit is brought in favor of one who 
claims the property by virtue of a sale from the 
person as whose the property was seized, where the 
jury has found the sale to be fraudulent against the 
creditors of the vendor.®>* Where, in an action 
against a sheriff for refusing to sell land on execu- 
tion, the court has found that the complicated con- 
dition of the title justified the sheriff in refusing 
to sell, it is proper to render a decree directing the 
sale, but exonerating the sheriff, where no dam- 
ages appear to have been sustained.®7 Where an 
action on a sheriff’s indemnifying bond was dis- 
missed as to the sureties, but continued as to the 
principal, and there were issues respecting an oral 
contract of indemnity preceding the bond, it was 
proper to deny a motion for judgment for defend- 
ant notwithstanding the verdict for plaintiff, on the 
ground that the complaint did not state a sufficient 
cause of action on the oral contract of indemnity, it 
being sufficient, counting on the bond, to support 
the judgment.°§ 


Enforcement. Under some statutes a judgment 
against a sheriff may be enforced by an execution 
against the body where an execution against prop- 
erty has proved unavailing.°® A statute authoriz- 
ing a stay of proceedings on a judgment against the 
sheriff for an escape until he can collect of the 
bondsman of the escaped judgment debtor confers 
a discretionary power on the court, which will not 
be exercised where’ the sheriff has not proceeded 
with diligenee.°° In some states it has been held 
that a transcript of a judgment of a justice of the 
peace against a constable for not returning an ex- 
ecution may be filed in the court of common pleas 
and an execution issued from that court, without 
any previous issuance of an execution from the 


42. See cases infra this note. fect). Roblin v. Moodie, 15 U. C. Q. B. (Ont.) 
[a] Findings held sufficient to| [b] Insufficient finding.—Where | /®°- 
warrant or support a judgment for] actual damages are alleged by reason [a] Tlustration.—Where, in tres- 


plaintiff. Berg v. Traeger, 210 Cal. 
323, 292 P 495; Noble v. Beatty, 4 


of a sheriff's failure to return an 
execution, and the allegation is denied 


pass against a sheriff for taking 
goods, the jury gave the full value of 


Bibb (Ky.) 507 (where the sheriff by 
his plea admitted that an escape was 
with his consent, and the only issue 
tendered was whether the escape was 
produced by the order of plaintiff's 
attorney, on which issue the jury 
found for plaintiff, this was suffi- 
cient to warrant a judgment against 
the sheriff); Behler v. Drury, 51 Mich. 
111, 16 NW 256 (finding that defend- 
ant, as sheriff, on process against a 
third person, took plaintiff's wheat 
from a bin in the barn of defendant 
in the process, after being told by 
plaintiff that he had wheat there 
which must not be taken); Crosson v. 
Olson, 47 Minn. 27, 49 NW 406 (where, 
in an action for the wrongful release 
of a levy, the issue made prominent 
on the trial is whether the execution 
defendant was the owner of the prop- 
erty levied on, and plaintiff's evidence 
shows that he was, a finding by the 
court that the allegations in the com- 
plaint are true is sufficient to warrant 
a judgment in plaintiff’s favor, al- 
though there is no direct allegation 
in the complaint that the: execution 
defendant owned the property seized 
and levied on, and although the court 
makes no express finding to that ef- 


by the answer, a finding that the sher- 
iff has not returned the execution is 
not a finding that actual damages 
were sustained, and does not author- 
ize a judgment for plaintiff. Glas- 
cock vy. Ashman, 52 Cal. 420. 


43. See case infra this note. 
[a] Plaintiff’s lack of ownership. 
—In an action by the vendee of a 


chattel against a sheriff seizing the 
same under an attachment against 
the vendor, a finding that plaintiff 
was not and never had been the own- 
er warrants a judgment for defend- 
ant. Joshua Hendy Mach. Works v. 
Connolly,1716 Calas305.. 18" ve) S2it. 


44. Grimes v. Butler, 1 Bibb (Ky.) 
192. 


45. Gallegos v. Sandoval, 15 N. M. 
216, 106 P 373. 


46. See References 53 C. J. p 670. 


47. Clevenger’s DWst., 1 LancLRev 
(Pa.) 277, 6 LENS 186. 


48. Generally see New Trial 46 C. 
J. p 46. 


49. Tucker v. Bradley, 15 Conn. 46. 
50. Palmer v. Gallup, 16 Conn. 555; 


all seized, although plaintiff had ex- 
pressly claimed only a portion, declar- 
ing that the rest were not his, a new 
trial should be granted. Roblin v. 
Moodie, 15 U. C-Q. B. (Ont.)) 185: 
ol. Taggert, Ve Bill, 1 Nice 283 
52. Porter v. Wood, 4 N. C. 226. 
53. Young v. Moderwell, 14 U. C. 
Cc. P. (Ont.) 143 (defendant should 
have gone to trial prepared to show 
all transactions with the judgment 
debtor). 
54. Cross references: 


Judgments generally see Judgments 
33 C.J. p 1042. 


Setting aside default see supra § 660. 


55. Fields v. Vallance, 87 SW 770, 
27 KyL 992. 


56. Stewart v. Martin, 16 Vt. 397. 


57. Porter v. Trompen, 2° Nebr. 
(Unoff.) 76, 96 NW 226. 

58. Houser v. West, 39 Or. 392, 65 
PES 2s 

aes Chaffe v. Handy, 36 La. Ann. 
22. 

60. Potts we , eS 15 AbbN 
CasvGNe iw) 1 


978') 157, CLI] 
justice.6t Where an officer who is sued for failure 
to execute a writ of execution has the obligors in 
a claim bond under which the property levied on 
was taken from him made parties to the suit, so 
that, in ease of judgment against him, he may have 
judgment over against them, he cannot enforce the 
judgment over until he has paid the judgment 
against him.°? Money recovered by defendant sher- 
iff on a judgment in his favor for the value of prop- 
erty attached in a proceeding which is still pending 
will be held by him subject to the attachment proc- 
ess.°% 


Equitable relief against judgment. A judgment 
entered against a sheriff, under a mistaken view of 
the clerk that a bail piece was insufficient, may be 
relieved against in equity;°* and it has been held 
that, where judgment has been obtained against a 
sheriff for failing to return an execution, he may 
have relief in equity by showing that, as between 
plaintiff and defendant in the execution, it ought 
never to have been collected.%° 


[§ 691] P. Damages®*—1. In General. As a gen- 


61. Parchment v. Aiken, 3 Watts 
(Pa.) 278. ViwGom., 2 Dana sot 
62. Denson v. Ham, (Tex. Ciy. A.) | * J; J. Marsh. 209; 


16 SW 182. * 
63. Tatham v. DeHart, 183 N. C. 
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298; Board v. Head, 3 Dana 489; Staton 


J. J. Marsh. 202, 20 AmD 213; Taylor 
7 Com., S2Bibby 356: 


[§§ 690-691 


eral rule the actual injury sustained by plaintiff in 
consequence of the act or default complained of fur- 
nishes the measure of damages in an action against 
a sheriff or constable or his indemnitors for official 


misfeasance or nonfeasance;** but the officer should 


not be held liable for losses which are remotely con- 
sequential.®§ 


Mental suffering. In a case where an attachment 
was illegally and maliciously levied on exempt prop- 
erty of a married woman, by reason of which she 
was compelled to suffer from cold and exposure, it 
was held that she could recover full compensation 
for all injuries sustained, mental as well as mate- 
rial;°® but in the absence of fraud, malice, or oth- 
er aggravating circumstances, mental suffering is 
not an element of damages for the acts or negligence 
of an officer in reference to personal property.’° 


Attorney’s fees charged a claimant of property 
in his intervention proceedings in an attachment 
suit may not, in the absence of a statute so provid- 
ing, be recovered in a suit by him on an indemni- 
fying bond." 


S. C.—Blanding v. Rogers, 4 8. C. L. 
394, 4 AmD 595. 


Tex.—Heidenheimer v. Sides, 67 
Tex. 32, 2 SW 87; Hamilton v. Ward, 
4 Tex. 356; Faroux v. Cornwell, 40 


Com. v. Bradley, 
Potts v. Com.; 4 


Jacobs 


657, 112 SE 430. 


64. Smith v. Wallace, 1 Wash. (1 
Va.) 254. 


65. Harrison v. Harrison, 1 Litt. 

(UE) Ew eS 
66. Cross references: 

Damages generally see Damages “17 
Cr D699. 

Extent of liability for particular acts 
or defaults see supra §§ 246-248, 
300-816, 353, 354, 408-412, 463-465, 
469, 489, 490, 505, 506, 520, 521. 

Interest see supra §§ 316, 440. 


67. U. S.— Farmers’, etc., Bank v. 
Maines, 183 Fed. 37, 105 CCA 329; 
Lowenberg v. Jefferies, 74 Fed. 385; 
Adams v. Spangler, 17 Fed. 133, 5 Mc- 
Crary 334; Darst v. Duncan, 6 F. Cas. 
INOsec. oO fate Ad How. 301 elt lesied: 
139]; Duryee v. Webb, 8 F. Cas. No. 
OL SOM CONN mEOD So, MOtes ELerce. We 
Strickland, 19 KE. Cas. No, 11,147, °2 
Story 292. 


Ala.—Griffin v. Ganaway, 8 Ala. 625; 
Pugh v. McRae, 2 Ala. 393; Suther- 
land v. Cunningham, 1 Stew. 438. 


Cal.—Dorsey v. Manlove, 14 Cal. 


553. 


Conn.—Palmer v. Gallup, 16 Conn. 
555; ‘Clark v. Smith, 9 Conn. 379, 10 
Conn. 1, 25 AmD 47; Ackley v. Ches- 
ter, 5 Day 221. 


Ga.—Brannon vy. Barnes, 111 Ga. 
850, 36 SE 689; Wilkin v. American 
Freehold Land Mortg. Co., 106 Ga. 


182, 32 SE 135; Dobbs v. Murray 


County, 17 Ga. 624. 


Ill.—-Lear v. Montross, 50 Ill. 507; 
French v. Snyder, 30 Ill. 339, 83 AmD 
193; Robinson v. People, 8 Ill. A. 279. 


Iowa.—Constantine v. Rowland, 147 
Iowa 142, 124 NW 189; Musser v. 
Maynard, 55 lowa 197, 6 NW 55, 7 NW 
500. 


Kan.—De Jarnette vy. Verner, 40 
Kan. 224, 19 P 666. 


Ky.—Board v. Luigart, 150 Ky. 791, 
151 SW 9; Arnold v. Com., 8 B. Mon. 
109; Com. vy. Lightfoot, 7 B. Mon. 


La.—Grabenheimer v. Budd, 40 La. 
Ann. 107, 3 S 724; Bogel v. Bell, 15 
La. Ann. 163; Bonnabel v. Bouligny, 
1 Rob. 292; Stinson v. Buisson, 17 La. 
567; Smith v. Bradford, 14 La. 281; 
Clarke v. Wright, 5 Mart. N. S. 122; 
oreen v. Woorhies, 3 Mart. (O. 8S.) 
462, 


Me.—Thayer v. Roberts, 44 Me. 247; 
Weston v. Dorr, 25 Me. 176, 43 AmD 
259; Dyer v. Woodbury, 24 Me. 546; 
Ware v. Fowler, 24 Me. 183; Hods- 
don v. Wilkins, 7 Me. 113, 20 AmD 347, 


Mass.—Slocum vy. Riley, 145 Mass. 
370, 14 NE 174; Carter v. Duggan, 
144 Mass. 32, 10 NE 486; Danforth v. 
Pratt, 9 Cush. 318; West v. Rice, 9 
Metc. 564; Sexton v. Nevers, 20 Pick. 
451, 32 AmD 225; Shackford v. Good- 
win, 13 Mass. 187. 


Mo.—Bennett v. Vinyard, 34 Mo. 
216; Mortland v. Smith; 32 Mo. 225, 
82 AmD 128. ; 


Nebr.—Gilbert v. Rothe, 106 Nebr. 
549, 184 NW 119; Huddleson v. Polk, 
70 Nebr. 492, 102 NW 464, 70 Nebr. 
489, 100 NW 802, 70 Nebr. 483, 97 NW 
624; Crooker v. Melick, 18 Nebr. 227, 
24 NW 689 [foll Hellman vy. Spiel- 
man, 19 Nebr. 152, 27 NW 131]. 


N. H.—Stevens v. Sabin, 20 N. H. 
ogee Grafton Bank v. White, 17 N. H. 


N. Y.—Wehle v. Conner, 69 N. Y. 
546 [rev 41 N. Y. Super. 201]; Smith 
Va knapp, SOCND Yas 5bSis “Dolson ive 
Saxton, 11 Hun 565; Dininny v. Fay, 
38 Barb. 18; Latham v. Westervelt, 
26 Barb. 256; Griffith v. Ketchum, 
12 Johns. 379. , 


N. C.—Jones v. Alsbrook, 115 N. C. 
46, 20 SE 170; Winburne v. Bryan, 73 
IND Cama 


Oh.—Woodborne v. Scarborough, 20 
OhwSty Oi. 


Pa.—Com. v. Contner, 18 Pa. 439; 
Forsyth v. Palmer, 14 Pa. 96, 53 AmD 
519; Hamner vy. Griffith, 1 Grant 193. 


Teer I—Sheldon vy. Upham, 14 R. I. 
Oe 


Tex. Civ, <A. 529, 190 SW.53i7: 
v. Shannon, 1 Tex. Civ. A. 395, 21 SW 
3886; Barclay v. Scott, 1 Tex. A. Civ. 
Case Sid oy : 


Vt.—Collins v. Perkins, 31 Vt. 624; 
Blodgett v. Brattleboro, 30 Vt. 579; 
Southwick v. Weeks, 3 Vt. 49; Hamil- 
ton v. Marsh, 2 Tyler 403. 


Va.—Shearer v. Taylor, 106 Va. 26, 
55 SE 7; Perkins v. Giles, 9 Leigh 
(36 Va.) 897, 33 AmD 249, 


[a] Damages from sale of exempt 
property.—(1) In an action on an in- 
demnity bond to recover damages for 
levying on and selling exempt prop- 
erty, the measure of damages is the 
same as in the common-law action of 
trover (Winstead v. Hicks, 135 Ky. 
154, 121 SW 1018, 185 AmSR 446), 
(2) namely, the value of the property 
(see Trover and Conversion [38 Cyc 
2092]), (8) with interest, in the dis- 
cretion of the jury, from the time of 
conversion (see Trover and Conver- 
sion [88 Cyc 2090]). (4) Measure of 
damages in action against officer see 
supra § 408. 


[b] Damages held not excessive.— 
Friedly v. Giddings, 119 Fed. 438 [aff 
128 Fed. 355, 63 CCA 85, 65 LRA 327]; 
Union Indemn. Co. vy. Cunningham, 22 
Ala, A. 226, 114 S 285. . 


[ec] Damages held excessive.— 
Daniel v. Holland, 4 0 . Marsh. 
(Ky.) 18; Bogel v. Bell, 15 La. Ann. 


163; Warren v. Kelley, 80 Me. 512, 15 
A493 Boyd ) vou Brown, | Lip eick 
(Mass.) 453; MecGivern v. McCaus- 
land,yi9! US Cys Cs Bs (Ont) 460% 


68. Lambeth v. New Orleans, 6 La. 
731; Fatheree v. Williams, 13 Tex. 
Civ. A. 430, 35 SW 324; Luce v. Hois- 
ington, 56 Vt. 436. 


69. Ahearn v. Connell, 72 N. H. 238, 
56 A 1819; 
70. Gilbert v. Rothe, 106 Nebr. 549, 


184 NW 119; Brabston v. Shrews- 
DULY 01s Wash aod, et idee Odian 


71. Constantine v. Rowland, 
Towa 142, 124 NW 189. 
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§§ 691-693] 


Special damages cannot be recovered where not 
alleged in the petition or complaint.‘? 


Nominal damages.** An award of nominal dam- 
ages is proper where a wrongful act has been com- 
mitted or a duty negligently omitted by the officer 
but no real injury is shown to have resulted there- 
from.*# 


[§ 692] 2. Mitigation of Damages.‘° Facts which 
legitimately tend to show that the injury to plain- 
tiff was not so great as he claims are proper for con- 
sideration in mitigation of damages;7° but where, 
pending a suit against an officer for wrongful at- 
tachment, plaintiff assigned his cause of action to 
one to whom the officer had delivered the property, 
taking his receipt therefor, stipulating that it would 
be returned on demand, a refusal of the receiptor 
to deliver the property on demand may not be shown 
in mitigation of damages, where the officer did not 
offer to surrender the receipt and release him from 


72. Lusk v. Briscoe, 65 Mo. 555;]70 AmD 295. 


Sheehan v. Levy, 1 Wash. 149, 23 P 


73. Nominal damages for: 


Failure to return execution see su-] Vt. 311; 
pra § 490. 583; 
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802 Utah.—Whittler v. Sharp. 43 Utah 
AND, 135-2112) 49 (LRANS) 932, 
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his obligation.77 


[§ 693] 3. Punitive or Exemplary Damages. 
Punitive or exemplary damages may be awarded 
where it appears that the officer has acted malicious- 
ly and oppressively;"8 but it is otherwise in the ab- 
sence of such a showing;’® the malicious motives 
of plaintiff in the writ under which an officer acted 
cannot be imputed to the latter so as to furnish 
ground for an award of exemplary damages;°° and 
exemplary damages are not recoverable in an action 
by a claimant on an indemnifying bond.*! 


For act or default of deputy. <A sheriff cannot 
be held liable in punitive damages for the miscon- 
duet of his deputy,®? unless he authorized** or rat- 
ified®’* such misconduct; and where plaintiff seeks 
to charge the sheriff with punitive damages on the 
ground of ratification, he should, before commenc- 
ing the action, make his cause of action complete 
by informing the principal of the facts and giving 


VIO” Hedy 43:37. 
Ala.—Alley v. Daniel, 75 Ala. 403. 
Cal.—Nightingale v. Scannell, 18 


Vt.—Newbury Bank v. Baldwin, 31] Cal. 315 
Brown v. Richmond, 27 Vt. 
Goodrich v. Church, 20 Vt. 187; 


pS on heen mee v. Bacon, 15 Conn. 


Levy on exempt property see supra § 
314. 


74. U. S.—Spafford v. Goodell, 22 
F. Cas. No. 13,197, 3 McLean 97. 


Ala.—Mitchell v. Corbin, 91 Ala. 
DO INNS) SOLO. 


Conn.—Jordan vy. Gallup, 16 Conn. 
6. 


Del.—Fennemore v. Armstrong, 29 
Del. 35, 96 A 204. 


Ill.—Robinson v. People, 
while 


Ind.—Slifer v. State; 114 Ind. 291, 
14 NE 595, 16 NE 6238; State v. Em- 
mons, 99 Ind. 452. 


Ky.—Keith v. Com., 5 J. J. Marsh. 
359. 


La.—Clarke v. Wright, 5 Mart. N. 
‘S. 122. 


Me.—Haton v. Ogier, 2 Me. 46; Dag- 
gett v. Adams, 1 Me. 198. 


Mass.—Gallup  v. Robinson, 11 
Gray 20; Lawrence v. Rice, 12 Metc. 
535; Glezen v. Rood, 2 Metc. 490; 
Woods v. Varnum, 21 Pick. 165; Laf- 
lin v. Willard, 16 Pick. 64, 26 AmD 
629; Rich v. Bell, 16 Mass. 294; Nye 
v. Smith, 11 Mass. 188; Weld v. Bart- 
lett, 10 Mass. 470; Selfridge v. Lith- 
gow, 2 Mass. 374. 


ST). A. 


Mo.—Metzner v. Graham, 66 Mo. 
653; Lusk v. Briscoe, 65 Mo. 555; 
Allen v. Davis, 53 Mo. A. 15; State v. 


Finn, 11 Mo. A. 400. 


N. H.—Cooper v. Newman, 45 N. H. 
$39; Webster v. Quimby, 8 N. H. 382; 
Runlett v. Bell, 5 N. H. 433. 


N. J.—Bigelow Co. v. Heintze, 53 
Noida 69 21) AY 109) 


N. Y.—Wehle v. Conner, 69 N. Y. 
546 [rev 41 N. Y. Super. 201]; Bech- 
stein v. Sammis, 10 Hun 585; Mickles 
v. Hart, 1 Den. 548. 


N. C.—Wood v. Skinner, 25 
564. 

9 on-—_Coopers Vv. Wolf, 15 Oh; St. 
523. 


Pa.—Central Nat. Bank v. Gal- 
lagher, 163 Pa. 456, 30 A 212; Smith 
v. Emerson, 43 Pa. 456; Rogers v. 


NaC; 


Fales, 5 Pa. 154. 


Tex.—Smith v. Perry, 18 Tex. 510, 


Kidder v. Barker, 18 Vt. 454 [foll Ives 
vy. Strong, 19 Vt. 546]; Stewart v. 
Martin, 16 Vt. 397; Bell v. Roberts, 15 
Wits (4s 


Eng.—Bales v. Wingfield, 4 Q. B. 
ae note, 45 ECL 580, 114 Reprint 
1016. 


75. Matters affecting liability for 
particular acts or defaults see supra 
§§ 224-245, 288-299, 324-330, 333-342, 
428-436, 456-462, 474-488, 497-504. 


76. U. S.—Lowenberg v. Jefferies, 
74 Fed. 385. 


Ala.—Stephenson v. Wright, 111 
Ala. 579, 20 S 622; McLane v. Miller, 
10 Ala. 856. 


Ill.— Camp y. Ganley, 6 Ill. A. 499. 


Kan.—De Jarnette v. Verner, 40 
Kan, 224, 19 P 666. 


Me.—Varrill v. Heald, 2 Me. 91. 


Mass.—Leggett v. Baker, 13 Allen 
4703 (Case v. Babbitt, 16 Gray. 278; 
Perry v. Chandler, 2 Cush. 237; West 
v. Rice, 9 Metc. 564. 


Minn.—Howard v. Manderfield, 31 
Minn. 337, 17 NW 946. 


Nebr.—Huddleson v. Polk, 70 Nebr. 
492,102 NW 464, 70 Nebr. 489, 100 NW 
802, 70 Nebr. 488, 97 NW 624. 


N. H.—Richards v. Gilmore, 11 N. 
HN 493: 


N. Y.—Metcalf v. Stryker, 31 N. Y. 
255 [aff 31 Barb. 62]; Smith v. Knapp, 
30 N. Y. 581; Dorrance v. Henderson, 
27 Hun 206 [aff 92 N. Y. 406]; Haskins 
v. Kelly, 24 N. Y. Super. 160, 1 AbbPr 
NS 63; Sherry v. Schuyler, 2 Hill 204; 
Patterson v. Westervelt, 17 Wend. 
548; Green v. Ferguson, 14 Johns. 
889; Russell v. Turner, 7 Johns. 189, 
5 Amb 12645 Potter vo “Lansing; *1 
Johns. 215, 3 AmD 310. 


S. C.—Boyce v. Barksdale, 15 S. C. 
16% pleats 


Vt.—Stewart v. Martin, 16 Vt. 397; 
State Treasurer v. Weeks, 4 Vt. 215. 


Va.—Garland v. Lynch, 1 Rob. (40 
Va.) 545; Stevens v. Bransford, 6 
Leigh (33 Va.) 246. 


77. ‘Ellis v. Howard, INite O80. 


Vis} erate S.— Giddings v. Freedly, 128 
Fed. 355, 68 CCA 85, 65 LRA 327 [aff 


| Nightingale v. Scannell, 


Del.—Prettyman v. Dean, 2 Del. 494. 


Kan.—Townsend vy. Seefeld, 102 
Kan. 302, 169 P 1157. 


Ky.—Board v. Head, 3 Dana 489. 
La.—Stinson v. Buisson, 17 La. 567. 
Mo.—Bruce v. Ulery, 79 Mo. 322. 


Tex.—Rodgers v. Ferguson, 36 Tex 
544; Faroux v. Cornwell, 40 Tex. Civ, 
A. 529, 90 SW 537; Steel v. Mercalf, 
4\Rex. Ciy. Ax) 313,23 Waa 


Wright, 
622; Alley v. Daniel, 


79. Ala.—Stephenson v. 
11t Ala. '579,'\20'S 
75 Ala. 403. 


Cal.—Spooner v. Cady, 44 P 1018; 
1S Calsi5¢ 
Dorsey v. Manlove, 14 Cal. 553; Van 
Pelt v. Littler, 14 Cal. 194; Phelps v. 


Owens, 11 Cal. 22. 
ey ier Sits v. Bishop, 27 Til. A. 


Kan.—Adams v. Gillan, 53 Kan. 131, 
Some Loi. 

Ky.—Daniel v. 
Marsh. 18. 

La.—Stinson v. Buisson, 17 La. 567; 
Smith v. Bradford, 14 La. 81. 

Mo.—Bruce v. Ulery, 79 Mo. 322. 

NN H.—Moore v. Bowman, 47 N. H. 


Tex.—Heidenheimer vy. Sides, 67 
Tex. 32, 2 SW 87; Land v. Klein, 21 
Tex. Civ. A. 3, 50 SW 638. 


es acme stg v. Brattleboro, 30 Vt. 
Va.—Shearer v. Taylor, 

55 SE 7. 

MG REAT GL te v. Welch, 7 Wis. 
5: 

Sie Nightingale v. Scannell, 18 Cal. 
81. Constantine v. 

Iowa 142, 124 NW 189. 


82. Foley v. Martin, 142 Cal. 256, 
Tl P 165, 75 P 842, 100° AmSR 123. 
Nixon v. Rauer, 6 Cal. Unrep. Cas. 788, 
66 P 221. 


63. Foley v. Martin, 142 Cal. 256, 
WP 165, 75 P 842, 100 AmSR 123. 


84. Foley v. Martin, supra. 


Holland, S4a.d. te 


106 Va. 26, 


Rowland, 147 
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him an opportunity of redressing the wrong before 
being foreed to defend it.*® 


[§ 694] Q. Review.8® An appeal lies in no case 
except from a final judgment in the action,’ and 
under some statutes no review is allowable.*s 
Where an indemnified sheriff is sued for damages, 
the obligor has notice of the suit, and plaintiff re- 
covers, the officer is not bound to appeal.*® A mat- 
ter not set up in the pleadings or presented at the 
trial cannot be urged for the first time in the ap- 
pellate court,®® unless it goes to the jurisdiction of 
the trial court,®t and the verdict of the jury on 
a question of fact cannot be reviewed on appeal.” 
The judgment will not be reversed because of er- 
rors which were harmless to appellant,®® and in a 
doubtful case the supreme court will not reverse the 
ruling of both the district court and a justice of the 
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peace.°* Where, in an action by a mortgagee against 
an officer for levying on the mortgaged property, 
the court erroneously decided that the mortgage 
was void and that no right could be asserted there- 
under, and gave judgment for defendant, the fact 
that the record did not show that defendant ever 
levied on or sold the property was no ground for 
affirming the judgment.®® 


[§ 695] R. Costs.°° A sheriff who has been el 
ty of negligence is properly adjudged to pay costs,° 
even though he has been guilty of no actual corrup- 
tion or intentional fraud.®8 While it is not proper 
to tax against the officer costs incurred by reason 
of other persons being made defendants,®® he will 
not, on the substitution of an indemnitor as de- 
fendant, be awarded anything for expenses where 
he has incurred none.? 


SUMMARY PROCEEDINGS AGAINST OFFICERS? 


: [By Eustace W. Tomuinson] 


[§ 696] A. In General. Although a sheriff or 
constable is usually liable to an action by a party 
who is injured by his default, in many jurisdic- 
tions, under statutes providing therefor,* summary 


Appearance by counsel does 
not warrant an allowance where the 
is a salaried officer whose 


proceedings may be brought against an officer to es- 
tablish and enforce his liability,® or to compel the 
performance by him of the duties devolving upon 
him under the law,® or to remedy an official mis- 


Lay v. Boyce, 3 La. Ann. 622; Graham 
Sia rhoraser * a7 vy. Swayne, 1 Rob. 186. 


536. Minn.—Roche v. Dunn, 97 Minn. 529, 
106 NW 965; Hull v. Chapel, 71 Minn. 
408, 74 NW 156; In re Grundysen, 53 
Minn. 346, 55 NW 557; Kumler v. 


ceil ey: 
i ae ee 
fnl aoe } 


services are paid for by the county. 
77 Misc. 


85. Foley v. Martin, supra. 73 SW 1063. 
86. Generally see Appeal and Er- 1. Coddington  v. 
TOL Ss Cid, pi 256; Mise. 211, 137 NYS 
87. Piedmont Mfg. Co. v. Buxton, [a] 
HOD ON, C.. 74, 12 SE 264: 
88. Barnard v. Henry, 25 Vt. 289. counsel 
89. Illies v. Fitzgerald, 11 Tex. 417. | Coddington Ve Harburger, 
$0. Richey v. Haley, 138 Cal. 441, | 211, 187 NYS 536. 
ile 24905 2. Summary proceedings: 


91. Hero Fruit Jar Co. v. Grant, 57 
Hun 587, 11 NYS 28. 


92. Baker v. Brintnall, 52 Barb. 
(N. Y.) 188, 5 AbbPrNS 253. 


98. Mann v. McKiernan, 110 Ill. 
19; Hines v. Chambers, 29 Minn. 7, 
11 NW 129; Halcomb v. Stubblefield, 
76 Tex. 310, 18 SW 231. 


94. Wilton Town Co. v. Humphrey, 
15 Kan. 372. 


95. Plano Mfg. Co. v. Griffith, 75 
Iowa 102, 39 NW 214 (after the mort- 
gage had been held void it would have 
been a work of supererogation for 
plaintiff to have introduced evidence 
of the levy and sale). 


96. Costs: 

Generally see Costs 15 C. J. pl. 

In action of replevin see Replevin § 
356. 

Liability of substituted party for see 
Costs § 197. 


Security for see supra § 623. 


97. Lawyers’ Co-op. Pub. Co. v. 
Bennett, 34 Fla. 302, 16 S 185; Tiernan 
v. Wilson, 6 Johns. Ch. (N. Y.) 411. 


[a] In action to set aside execu- 
tion sale made by the sheriff, where 
it appeared that neither complainant 
nor the purchaser were in any way at 
fault, but the litigation had arisen 
solely on account of the sheriff's neg- 
ligence, it was held that the sheriff, 
being a party to the bill, should be 
taxed with all the costs of court. 
Lawyers’ Co-op. Pub. Co. v. Bennett, 
34 Fla. 302, 16 S 185. 


98. Tiernan v. Wilson, 
@ne GN. Y¥.) 411: 


99. Baughn v. Allen, (Tex. Civ. A.) 


6 Johns. 


Generally see Summary Proceedings 
[37 Cye 528]. 

On official bond of officer see infra §§ 
965-1003. 
Amercement, fines, 

see infra §§ 729-782. 
3. Actions against sheriff or con- 

stable see supra $§ 607-695. 


and penalties 


4 See statutory provisions. 
5. U. S.—Turner v. Fendall, 1 
Cranch 116, 2 L. ed. 


Ala.—Birmingham Dry-Goods *Co. 
v. Bledsoe, 117 Ala. 495, 28 S 153, 113 
Ala. 418, 21 S 403; Chandler v. Fran- 
cis Vandergrift Shoe Co., 94 Ala. 233, 
10 S 853; Monts v. Stephens, 43 Ala. 
217; Jones v. Brooks, 30 Ala. 588; 
Barnett v. Bass, 10 Ala. 951; Smith v. 
Leavitts, 10 Ala. 92; Evans v. Stevens, 
8 Ala. 517; Godbold v. Planters, etc., 
Bank, 4 Ala. 516; Kirkmans v. Har- 
kins, 1 Port. 22; Anderson v. Cun- 
ningham, Minor 48. 


Ark.—Williams v. State, 65 Ark. 


159, 46 SW 186 Searborough | v. 
Arnold, 21 Ark. 231; Humphries v. 
Lawson, 7 Ark. 344; Levy v. Lawson, 
5 Ark. 212. 


Del.—Stidham y. Chase, 3 Del. 418; 
Hukill v. Staats, 2 Del. 385. 

Ga.—De Longchamp v. Hicks, 25 
Ga. 200; Hand v. Greenville, 22 Ga. 
476; Currell v. Phillips, 18 Ga. 469. 


Ill.—Day v. Hackney, 20 Ill. 133; 
Buckmaster v. Drake, 10 Ill. 321; 
Beaird v. Foreman, 2 Ill. 40. 


Ky.—Johnson v. Bradley, 
666; Todd v. Caines, 18 B. 
Quiry v. Prather, Hard. 294. 


La.—Waldo v. Bell, 13 La. Ann. 329; 


11 Bush 
Mon. 620; 


Brandenburg, 39 Minn. 59, 38 NW 704; 
Coykendall v. Way, 29 Minn. 162, 12 
NW 452, 453. 


Miss.—Steen v. Briggs, 11 Miss. 
826; Dunn v. Newman, 8 Miss. 582; 
Rowand v. Gridley, 2 Miss. 210. 


Mo.—Roach y. Settles, 19 Mo. 397; 
Hart v. Robinett, 5 Mo. et 


N. J.—Disston v. Strauck, 42 N. J. 
L. 546. 


N. Y.—Frankel v. Elias, 60 HowPr 
74; Burk v. Campbell, 15 Johns. 456. 


N. C.—Buchanan v. McKenzie, 53 


N. C. 95; Oats v. Darden, 5 N. C. 500. 
Pa.—Ebersole v. Boeshore, 1 Pa. 
Co. 925-,Hall we Rices 7 Kolp 3. 


S. C.—Kirkpatrick v. Ford, 29 See. 
Tay ae Pennsylvania Bank y. Condy, 
LOS C.45 209: 


ett —HErkman v. Carnes, 101 Tenn. 
136, 45 SW 1067; Sawyers v. Glenn, 
La. "Heisk. 754; Tennessee Bank v. 
Cannon, 2 Heisk. 428; Young v. Don- 
aldson, 2 Heisk. 52; Cannon v. Wood, 
2 Sneed 177; Watkins v. Barnes, 1 


Sneed 201; Hand vy. State, 5 Humphr. 
515; Burt v. Davidson, 5 Humphr. 
425; Benson v. Porter, Meigs 519; 
Phillips v. Cunningham, 5 Yerg. 416. 


Tex.—Robinson y. Schmidt, 48 Tex. 
13; Little v. Guest, 30 Tex. 1; Vaughan 
v. Warnell, 28 Tex. 119; ‘Spinks Vv. 
Caldwell, 93 Tex. 623; De With we 
Dunn, 15 Tex. 106. 


Va.—Stone v. Wilson, 10 Gratt. (51 
Va.) 529; Tyree v. Donally, 9 Gratt. 
(50 Va.) 64: Bacchus v. Gee, 2 Leigh 
(29 Va.) 68. 


6. Cal.—McMann v. Superior Ct., 
74 Cal. 106, 15 P 448; Leese v. Clark: 
29 Cal. 664. 
any eee v. Central Bank, 18 
ear 


eat -—Buckmaster v. Drake, 10 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 696-698] 


take." Such a summary remedy is cumulative to 
the remedy by action,’ but the complaining party 
is put to his election and cannot pursue both rem- 
edies at the same time.® The pendency of an ac- 
tion, however, against an officer and his surety for 
an official delinquency in failing to collect an exe- 
cution when it was in his hands, and for making a 
false return thereon, is no bar to the prosecution 
of a summary remedy against them to recover stat- 
utory damages for the failure of the officer to re- 
turn the execution within the proper time.’® As 
statutes giving such summary remedies are in dero- 
gation of the common law,!! they are to be strictly 
construed,!? and not extended beyond the cases for 
which they were, by their terms, intended to pro- 
vide;t® and so a statute will not be held to author- 
ize summary proceedings unless such intent is 
elear.t* When a summary remedy is invoked all 
the statutory requirements must be strictly com- 
plied with.t® No such proceedings can be main- 
tained in the absence of statutory authority;1® and 
when a statute authorizing a summary judgment 
against an officer is repealed without a saving clause, 
there can be no judgment subsequently entered 
thereunder, even. in proceedings begun before the 


N. J.—Brown v. Dunn, 50 N. J. LG. [ Baylor v. Scott, 2 Port. (Ala.) 315; 
Connell v. Lewis, 1 Miss. 251; 
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repeal.t? It has, however, been held that where 
a sheriff is an officer of the court, the court has 
power to control his conduct when acting under 
color of its authority, and hence may summarily 
order him to refund the money collected under a 
process improperly issued.18 


[§ 697] B. Proceedings against Deputies.19 Since 
the general rule is that, as respects the public and 
third persons, a sheriff or constable and not his 
deputy is responsible for the official defaults of the 
latter,?® statutes providing summary remedies 
against officers are not available against deputies?! 
except where a legislative intent to the contrary 
clearly appears.?? Where so provided by statute, 
a sheriff has the right to proceed summarily against 
his deputy for an official default.23 


[§ 698] C. Persons Entitled to Summary Reme- 
dy.** The right to a remedy by summary proceed- 
ings against a sheriff or constable belongs only to 
the persons or parties for whose benefit the remedy 
is provided by statute;*° and ordinarily a proceed- 
ing may be maintained only by one injured by the 
default upon which it is based.?® A solicitor pro 
tempore of the county court who obtains an order 


ford v. Thomas, Ky. Dec. 214; Robin- 


Erk- | son v. Schmidt, 48 Tex. 13. 


Ade tA T 49: 

N. Y.—Holmes v. Rogers, 2 NYS 
501; Hatfield v. Hatfield, 15 NYSt 
788; In re Dawson, 13 NYCivProc 142, 
20 AbbNCas 188 [aff 47 Hun 634]. 


ee ey antes v. Blankman, 1 Miles 
219. 

S. C.—Murray v. Peay, 26 S. C. L. 
10. 

Tex.—Russell v. State, (Civ. A.) 40 
SW 69. 


7. Moore v. Byne, 30S. C. L. 94. 


[a] Thus, where a sheriff, acting 
under the process of court, mistakes 
his duty, and seizes property when 
the process does not authorize a 
seizure, the court has authority to 
undo the injury by ordering the sher- 
iff to restore the possession of the 
property to the party illegally di- 
vested, on motion by him for Ce pur- 
pose. ‘Moore v. Byne, 30S. C. L. 94. 


8s. Ala.—Chapman v. Boras 19 
Ala. 626. 

Ark.—lLevy v. Lawson, 5 Ark. 212. 

Del.—Pettyjohn v. Hudson, 4 Del. 
468, 

Ga.—French v. Kemp, 64 Ga. 749; 
Wood v. Hunt, 23 Ga. 379; Currell v. 
Phillips, 18 Ga. 469; Prince v. Wood, 
23 Ga. A. 56, 97 SE 457. 

Ill.—Beaird v. Foreman, 2 Ill. 40. 

Ky.—Mars v. Buckler, 1 Bibb 267. 


Mo.—State v. Durant, 53 Mo. A. 
493 

N. Y.—Beckwith v. Smith, 4 Lans. 
182; Hatfield v. Hatfield, 15 NYSt 788; 


Wilson v. Wright, 9 HowPr 459; 
Gibbs v. Bull, 18 Johns. 435; Burk v. 
Campbell, 15 Johns. 456; Stoors v. 


Kelsey, 2 Paige 418. 

S. C.—State v. Charleston Dist., 8 
SEC lub. 

Tenn.—Rader v. Davis, 5 Lea 536. 

9. Wood v. Hunt, 23 Ga. 379. 

10. Sanders v. Kentucky Bank, 2 
Metce. (Ky.) 327. 

11. See Summary Proceedings [37 
Cye 529]. 

12. Evans v. Stevens, 8 Ala. 517; 


man y. Carnes, 101 Tenn. 136, 45 SW 
1067; Wingfield v. Crosby, 5 Coldw. 
(Tenn.) 241; State v. Deberry, 9 
Humphr, (Tenn.) 605; Smith v. Wells, 
5 Yerg. (Tenn.) -202; Hamilton v. 
Ward, 4 Tex. 356. But see Oats v. 
Darden, 5 N. C. 500 (where a statute 
giving a summary remedy was held 
to be a beneficial one, and to be lib- 
erally construed). 


13. Chandler v. Francis Vandegrift 
Shoe Co., 94 Ala. 233, 10 S 353; Evans 
v. Stevens, 8 Ala. 547; Gary v. Mc- 
Cown, 6 Ala, 370; Magee v. Childers, 


6 Ala. 196;.-Baylor v: Scott, 2 Port. 
(Ala.) 315; Morford v. Thomas, Ky. 
Dee. 214; Wingfield v. Crosby, 5 


Coldw. (Tenn.) 241; Wood v. Orr, 10 
Yerg. (Tenn.) 505; Smith v. Wells, 5 
Yerg. (Tenn.) 202; Waugh v. Carter, 


2 Munf. (16 Va.) 333. 


[a] Statute relating to process of 
county court as extending to justice 
courts.—A statute authorizing judg- 
ment on motion for failing to return 
process issued from the county or cir- 
cuit court, and providing for a sum- 
mary judgment in cases where an es- 
cape has been permitted, does not au- 
thorize a judgment on motion to be 
had against a constable for an escape 
on a process issued by a justice of 
the peace, or for a failure to return 
the process. Smith vy. Wells, 5 Yerg. 
(Tenn.) 202. 


[b] Extension of remedy to exe- 
cution defendant.—A statute provid- 
ing that a defendant in execution 
shall have the same remedy against 
a sheriff for failing to pay over an 
excess collected by him on the exe- 
eution that a plaintiff has for failure 
to pay over money collected is not 
to be so construed as to extend to 
defendants the benefit of subsequent 
statutes, by which a plaintiff's rem- 
edy is changed. Baylor v. Scott, 2 
Port. (Ala.) 315. 


[c] Summary proceedings will not 
lie against executor of deceased sher- 
iff for the decedent’s failure to return 
executions. State v. Deberry, 9 


Humphr. (Tenn.) 605. 
14. Sample v. Royall, 4 Ala. 344, 


15. Chandler v. Francis Vandegrift 
Shoe Co., 94 Ala. 238, 10 S 353; Mor- 


16. Braswell v. Watkins, 216 Ala. 
62, 112 S 343; Moutier v. Sherman, 
(Mo. A.) 25 sw eee 490; Cooper v. 
Harris, 46 Tex. Be 


17. Williams v. McCurdy, 22 Ala. 


18. McMann v. Superior Ct., 74 Cal. 
106, 15 P 448. 


19. Summary remedies for de- 
faults of deputies see infra § 700. 

20. See supra §§ 185, 194-205. 

21, Caldwell v.> Holly: 1, GA® Ke 


Marsh. (Ky.) 429; Robertson v. Les- 
san, 7 Coldw. (Tenn.) 159. 


22... Helm © -v.: .Haycraftt,” 2) Paaite. 
(Ky.) 171; VWanee v.- Campbell, 8 
Humphr. (Tenn.) 524 [dist Rose v. 
Lane, 3 Humphr. (Tenn.) 218]; Hey- 
mann v. Cunningham, 51 Wis. 506, 8 
NW 401, 


23. Baldwin v. Gully, 11 Ala. 716; 
Sots v. Smith, 5 Munf. (19 Va.) 

24. By whom, and in whose name, 
proceedings should be brought see in- 
fra § 719. 

25. Riley v. Marshall, 5 Ala. 682; 
Carr v. Berry, 116 Ga. 372, 42 SE 726; 
Ebersole v. Boeshore, 1 Pa. Co. 92: 


Hicks v. Gray, 25 Tex. 82; Beaver v. 
Batte; 19) Dex, Tit: 
[a] Defendant in execution.— 


Where a coroner collects money un- 
der an execution which is afterward 
quashed before the money is paid 
over, the execution defendants can- 
not, by notice and motion, recover of 
the coroner the amount thus collected 
and retained, where the statute giv- 
ing such remedy intended it only for 
plaintiff in execution. Riley v. Mar- 
shall, 5 Ala. 682. 


[b] Heir at law of deceased exe- 
cution defendant cannot proceed by 
rule to compel the sheriff to pay over 
an alleged surplus in his hands aris- 
ing from an execution sale of defend- 
ant’s property, on the ground that 
there are no debts chargeable against 
the estate. Carr v. Berry, 116 Ga. 372, 
42 SE 726. 


26. Humphries v. Lawson, 7 Ark. 
844; Turner v. Winn, 83 Ga. 761, 10 
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allowing him fees may proceed against an officer 
for money collected in such court for fines and for- 
An execution plaintiff does not, by op- 
posing a claim made to property levied on, waive 
the right to proceed summarily against the officer 


feitures.?7 


for failing to make the money.?® 
Institution by court sua sponte. 


ute designates the party or person by whom summary 
proceedings shall be instituted the court cannot take 
such proceedings on its own motion.?® 


[§ 699] D. Defaults for Which 
edies Available—1. In General. 


misconduct.?? 


SE 368; Hunter v. Phillips, 56 Ga. 634; 
Currell v. Phillips, 18 Ga. 469; la 
Selle v. Whitfield, 12 La. Ann. 81; 
Hand v, State, 5 Humphr. (Tenn.) 
515. 


[a] Execution defendant is not 
“the party aggrieved” by a failure to 
return the writ or pay over the mon- 
ey collected, and hence cannot insti- 
tute summary proceedings against 
the sheriff for such default. Hum- 
phries v. Lawson, 7 Ark. 344. 


[b] Assignee of injured party.—A 
motion for a rule to compel a sheriff 
to pay over money collected by him 
on execution does not lie in favor of 
an assignee of the party entitled to 
the money, to whom he has given an 
order for it on the sheriff. Beaver v. 
Bavtemoe Lexa eld, 


[ce] Right of state.—A statute au- 
thorizing judgment “on motion of the 
party aggrieved” against a _ sheriff 
failing to return an execution author- 
izes judgment on motion by the solici- 
tor for the state for a failure to re- 
turn executions for fine and costs in 
favor of the state against individuals. 
Hand v. State, 5 Humphr. (Tenn.) 515. 


Right to proceed summarily where 
no injury results see infra § 704. 


27. Mize v. Blalock, 71 Ga. 861. 

28. Leavitt v. Smith, 7 Ala. 175. 

29. Hodges v. State, 8 Ala. 55. 

30. See statutory provisions. 

81. Wright v. Cannon, 3 Del. 487. 

Be.mew rent: Vv: Cannon, supra. 
Compare Hunter v. Phillips, 56 Ga. 


634 (holding that to authorize a re- 
covery in summary proceedings there 
must be illegal conduct by the officer 
amounting to contempt of court). 


33. Chandler v. Francis Vandegrift 
Shoe Co., 94 Ala. 233, 10 S 353; Smith 
v. Leavitts, 10 Ala. 92; Gary v. Mc- 
Cown, 6 Ala. 370; Morford v. Thom- 
as, Ky. Dec. 214; La Selle v. Whit- 
fields 12 La: Ann. 81; Watkins. v. 
Barnes, 1 Sneed (Tenn.) 201; Raines 
v. Childress, 2 Humphr. (Tenn.) 449; 
McCrea v. Galey, 1 Overt. (Tenn.) 251. 
And see cases infra note 34. 


[a] Default must be official.—A 
statutory summary remedy is availa- 
ble only in case of an official default, 
and not where the officer has acted 
merely as the agent of the complain- 
ing party. McCrea v. Galey, 1 Overt. 
(Tenn.) 251. 

Particular defaults for which sum- 
mary remedy is available see infra § 
701. 


Summary remedies 
against a sheriff or constable, under statutes pro- 
viding therefor,?® ordinarily are applicable to cases 
of neglect of duty*! as well as to those of active 
Such remedies are, however, availa- 
ble for such acts or defaults only as are specified by 
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the statute,?? and not for any other official default 


or misconduct.*+ 
remedy is ordinarily not to be given retroactive ef- 
fect, so as to apply to a preéxisting default.*° 


[§ 700] 2. Defaults of Deputies.*® 


A statute providing a summary 


Under a stat- 


ute providing a summary remedy against a sheriff 


When the stat- 


Summary Rem- 


Ala.—Chandler v. Francis Van- 


34. 
94 Ala. 233, 10 S 


degrift Shoe Co., 


353; Smith vy. Leavitts, 10 Ala. 92, 
102. 

Ark.—Lawson v. Johnson, 5 Ark. 
168. 


Ill.—Day v. Hackney, 20 Ill. 133. 
La.—Miller v. Roy, 10 La. Ann. 744. 
N. C.—Boyd v. Murray, 62 N. C. 238. 
And see cases supra note 33. 


“It is not sufficient that the mis- 
chief is the same [as that for which 
the remedy is given]’’. Smith v. 
Leavitts, supra. 


[a] Rule applied.—Where a sher- 
iff had property supposed to belong to 
a person charged with crime, under 
the belief that he was entitled to de- 
tain it, he was not amenable to the 
court in a summary manner for the 
wrongful seizure, as it is only where 
such officer acts in obedience to or by 
virtue of some process that he is li- 
able in such proceedings, and not 
where the property did not come to 
his hands by virtue of process. Law- 
son v. Johnson, 5 Ark. 168. 


Summary remedy as existing only 
where given by statute in general see 
supra § 696. 


35. Burroughs v. Goodall, 2 Head 
(Henn.),-295 wood, v. Orr, 1:0) ere: 
(Tenn.) 505. But see Oats v. Darden, 
5 is} C. 500 (applying the contrary 
rule). 


36. Liability of officer for defaults 
GF oan ay in general see supra §§ 194- 


Summary proceeding’s against depu- 
ties see supra § 697. 


37. Elournoy ‘v. Rubey, 1°32 J. 
Marsh. (Ky.) 560; Peo. v. Brown, 6 
Cow. (N. Y.) 41 [dist Peo. v. Gilleland, 
7 Johns, (N. Y.) 555, and disappr Peo. 
v. Waters, 1 Johns. Cas. (N. Y.) 137]. 
See Caldwell v. Holly, 1 A. K. Marsh. 
(Ky.) 429 (recognizing the rule). 


38. See cases infra notes 39-57. 


29. Ala.—Birmingham Dry-Goods 
Co. v. Bledsoe, 118 Ala. 418, 21 S 403; 
Pharr v. Hale, 9 Ala. 312; Robertson 
v. Beavers, 3 Port. 385. 


Ga.—Puckett v. State Banking Co., 
130 Ga. 586, 61 SH 465; Heard v. 
Callaway, 51 Ga. 314; Spicer v. Myres, 
47 Ga. 559; McDonald v. Feagin, 43 
Ga. 360; De Longchamp v. Hicks, 25 
Ga. 200; Currell vy. Phillips, 18 Ga. 
469; Chittenden v. Brady, Ga. Dec. 
Pt bie2 19) 


Mo.—Roach v. Settles, 19 Mo. BEM 


or constable, such a proceeding may be maintained 
against an officer for the official default or miscon- 
duct of his deputy within the terms of the statute.** 


[§ 701] 3. Particular Defaults. <A sheriff or con- 
stable may be proceeded against summarily for such 
acts or defaults as are within the terms of the stat- 
ute giving such remedy,’* as for failure to execute 
process,*® delay in levying under an execution,*® 
failure to arrest defendant in a body execution,‘ 
failure to make or collect the money on a writ,*? 


Tenn.—Erkman y. Carnes, 101 Tenn. 
136, 45 SW 1067. 


Tex.—Batte v. Chandler, 53 Tex. 
613; Murray v. Evans, 25 Tex. Civ. 
A. 331, 60 SW 786. 


Compare Greisner v. Greisner, 86 N. 
J. Eq. 76, 97 A 287 (holding that a 
sheriff would not be summarily pun- 
ished for failing to execute a writ, 
where he refused to execute it until 
his proper fees were paid to him, and 
plaintiff’s attorney claimed that the 
Sheriff had overcharged him for the 
service of another writ in the case 
and so had sufficient moneys on hand 
to cover his fee). 


_ [a] Subpoena.—A statute author- 
izing a Summary judgment for failure 
“to execute summons, attachments or 
other mesne process,’’ includes a sub- 
pena. Birmingham Dry-Goods Co. vy. 
Bledsoe, 113 Ala. 418, 21 S 408. 


{[b] Execution on judgment for 
costs.—A plaintiff may proceed by mo- 
tion against the sheriff for failure to 
make the money on an execution is- 
sued on a judgment for costs. Pharr 
Vv. Hlale, 9) Alat i312: 


ieee Caruthers v. Sprayberry, 26 Ga. 


41. De Longchamp v. Hicks, 25 Ga. 
200; Currell v. Phillips, 18 Ga. 469. 


42. U. S.—Lewis v. Hamilton, 15 
F. Cas. No. 8,324a, Hempst. 21. 


Ala.—Hood v. Blair, 95 Ala. 629, 10 
S 671; Andrews v. Keep, 38 Ala. 315; 


Whitsett v. Slater, 23 Ala. 626; Un- 
ion Bank v. Benham, 23 Ala. 143; 
Graham v. Chandler, 12 Ala. 829; 
Hodges v. Laird, 10 Ala. 678; Evans 


v. Stevens, 8 Ala. 517; 
Harkins, Port. 22% 


Ga.—Horrigan y. Savannah Grocery 
Co., 126 Ga. 127, 54 SE 961; Boyles v. 
State Bank, 96 Ga. 796, 22 SE 582: 
O’Pry v. Kennedy, 86 Ga. 662, 12 SE 
940; Singer Sewing Mach. Co. v. Bar- 
nett, 76 Ga. 377; Wheeler v. Thomas, 
57 Ga. 161; White v. Haslett, 49 Ga. 
262; Martin v. Huson, 42 Ga. 83; Da- 
vis v. Irwin, 8 Ga. 153. 


Ky.—Helm v. Haycraft, 2 Litt. 171; 
Potts v. Carlisle, ete., Turnp. Road 
Co. 6) Ky. Op. 508: 


Minn,—Kumler vy. Brandenburg, 39 
Minn. 59, 38 NW 704. 


SS. C.—Eve v. Mosely, 33 S.C. L. 203; 
Pitman woClark, 2'6 Se Ow Lee Lor menisd 
p. Thurmond, 17 S. C. L. 605. 


Compare Day v. Hackney, 20 Ill. 133 
(holding that a summary remedy giv- 
en by statute for failing to pay over 
money collected on an execution is not 


Kirkmans y. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 701] 


failure to pay over money collected** or received 
by him by virtue of his office,#* paying over money 
in his hands to the wrong person, *° failure to com- 
ply with an order made in summary proceedings 
directing him to pay over money,‘*® failure to pay 
over the amount realized by a sale of property in 
his official capacity, whether or not he receives the 


available for a failure to collect mon- 
ey on an execution). 


[a] Execution issuing from or- 
phan’s court for the collection of mon- 
ey has the same attributes as an ex- 
ecution issued on a judgment at com- 
mon law, must be executed in the 
same mode, and may be enforced in 
the same manner, and hence a motion 
may be made against the sheriff for 
failure to make the money thereon. 
Graham vy. Chandler, 12 Ala. 829. 


[b] Failure to make costs on exe- 
cution.—A summary remedy is avail- 
able against an officer who fails to 
make the costs on an execution. Lew- 
is v. Hamilton, 15 F. Cas. No. 8,324a, 
Hempst. 21. 


43. U. S.—Turner vv. 
Cranch 116, 2 L. ed. 53. 


Ala.—Spence v. Rutledge, 11 Ala. 
557; Evans v. Stevens, 8 Ala. 517; 
Broughton v. State Bank, 6 Port. 48. 


Fendell, 1 


Ark.—Scarborough v. Arnold, 21 
Ark. 231; Humphries v. Lawson, 7 
Ark.-344; Levy v. Lawson, 5 Ark. 212. 


Del.—Hukill v. Staats, 2 Del. 385. 


Ga.—-Bottoms y. Mithvin, 26 Ga. 
481, 71 AmD 225; De Longchamp v. 
Hicks, 25 Ga. 200; Davis v. Green, 
23 Ga. 185; Currell v. Phillips, 18 Ga. 


469: Murphy v. Justices Wilkinson 
@Wounty (Uiterior Ct. 11, -Ga. “33h: 
Thompson v. Central Bank, 9 Ga. 413; 
Bethune v. Bonner, 2 Ga. 169. 
Ill.—Day v. Hackney, 20 Ill. 133; 
Buckmaster v. Drake, 10 Ill. 321; 


Beaird v. Foreman, 2 Ill. 40. 


Ky.—Patton v. Sims, 13 B. Mon. 397; 
Quiry v. Prather, Hard. 294; Potts 
v. Carers etc., Turnp. Road Co., 6 
Ky. Op. 50 


Minn. Bc a v. Way, 29 Minn. 
162, 12 NW 452. 


Miss.—Pugh v. Boyd, 38 Miss. 326; 
Dunn v. Newman, 8 Miss. 582. 


N. Y.—Wendt v. McCarrier, 176 App. 
Div. 695, 168 NYS 767; Riddle v. Mon- 
treal Bank, 145 App. Dive, ZO L30 
NYS 15; Whitman v. Haines, 4 NYS 
48 [aff 119 N. Y. 639 mem, 23 NE 1148 
mem]; Hatfield v. Hatfield, 15 NYSt 
788. 


S. C.—Kirkpatrick v. Ford, 29 S. C. 
L. 110; Pitman v..Clarke, NSS (heaey 
316; Bx p. Thurmond, 17 'S. C. L. 605; 
Kilpatrick v. Vandiver, 9S. C. Li. 3445 
State v. Charleston, 8 S. GCG. L. 145. 


Tenn.—Rigsby v. Walter, 7 Coldw. 


147; Cook v. Smith, 1 Yerg. 148; Met- 
calf v. Grainger, 1 Overt. 61. 
Tex.—Little v. Guest, 30 Tex. 1; 


Spinks v. Caldwell, 23 Tex. 623; Beav- 
Glove Datte,. Lor Lex. Lis De Witt: Vv. 
Dunn, 15 Tex. 106. 


Va.—Tyree v. Donnally, 
(50 Va.) 64. 


But see Chew v. Delogny, 2 Mart. 
(La.) 114; Riviere v. Ross, 2 Mart. 
(La.) 46 (both holding that no sum- 
mary relief can be had for such fail- 
ure). 

44. Graham v. Swayne, 1 Rob. 
(La.) 186; In re Grundysen, 53 Minn. 
346, 55 NW 557. 


[a] Money paid to officer to redeem 
from foreclosure.—Money paid to a 
sheriff to redeem land from a fore- 


LoieCs J— 48] 


9 Gratt. 
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ting the escape 


elosure sale is money received “by vir- 

tue of his office,’ within the meaning 
of a statute which provides for a 

summary proceeding against the sher- 
iff on failure to pay over such money. 
ae re Grundysen, 53 Minn. 346, 55 NW 
57. 


45. English v. Reid, 55 Ga. 240. 
46. Roche v. Dunn, 97 Minn. 529, 
106 NW 965; Wandling v. Thompson, 


41 N. J. L. 142; Whitman y. Haines, 
4 NYS 48 [aff 119 N. Y. 689 mem, 23 
NE 1148 mem]. 


47. Searborough v. Arnold, 21 Ark. 
281; Disston: v.. Strauck, 42° IN. 7d) 
eae Cook v. Smith, 1 Yerg. (Tenn.) 


[a] Sale by other than levying of- 


ficer.—If one constable seizes proper-, 


ty on execution, and procures another 
constable to sell it, and the latter fails 
to pay over the money, the first con- 
stable is subject to judgment by mo- 
ot Cook v. Smith, 1 Yerg. (Tenn.) 


[b] Incomplete sale-—Where the 
purchaser at an execution sale refuses 
to pay his bid, and the sheriff. does no 
act treating the sale as complete, it 
is not such a sale of the property as 
to render the sheriff liable to a mo- 
tion for judgment. Scarborough v. 
Arnold, 21 Ark. 231. 


sbiee Hendrick v. Tompkins, 14 Ga. 


49. Brannon v. Barnes, 111 Ga. 850, 


36 SE 689; Gladden v. Cobb, 73 Ga. 
235; Kimbro v. Edmondson, 46 Ga. 
130; Mulling v. Jones, 164 La. 894, 
114.8) 725 fafi 7 la. A: 184]. 

50. Bartlett v. Marshall, 2 Bibb 
(Ky.) 467; Rowand v. Gridley, 2 Miss. 
210; Malpass v. Fennell, 48 N. C. 79; 


Gray v. Hoover, 15 N. C. 475. 


51. Ala.—Whitsett v. Slater, 23 
Ala. 626; Huggins v. Powell, 19 Ala. 
129; Caskey v. Niteher, 8 Ala. 622; 
Evans v. Stevens, § Ala. 517; Godbold 
v. Planters’, etc., Bank, 4 Ala. 516; 
Armstrong v. Robertson, 2 Ala.\ 164; 
Marchbanks v. Rogers, 1 Stew. 148. 


Ne eee v. Lawson, 7 Ark, 


Del.—Wright v. Cannon, 3 Del. 487; 
Stidham v. Chase, 3 Del. 418. 


Ill.—Day v. Hackney, 20 Ill. 133; 
Peo. iv. Hallett, 3 Ill. 566; Peo. v. 
Needles, 3 Ill. 361. 
eee Rae? v. Mortimer, 5 Blackf. 

Ky.—Flournoy v. Rubey, 1 J. J. 
Marsh. 560; Bruce v. Dyall, 5 T. B. 
Mon. 125; Holderman vy. Brasfield, 


Litt. Sel. Cas. 271; Kennedy v. Cole- 
man, 2 Litt. 6; Fergus v. Ball, 1 Litt. 
197. 


La.—Taylor v. Hancock, 19 La. 
466; Hill v. Labarre, 12 La. Ann. 
Brand v. Wilkinson, 11 La. Ann. 
Lay v. Boyce, 3 La. Ann. 622, 


Miss.—Steen v. Briggs, 11 Miss. 326. 
N. Y.—Mollineaux y. Mott, 78 App. 


Ann. 
419; 
2kid 5 


Div. 493, 78 NYS 661; Parker v. Brad- 
ley, 46 N. Y. Super. 244; Peo. v. 
Lownds, 1 N. Y. Super. 252; Brown v. 


James, 1 Hilt. 204, 3 AbbPr 80; Wil- 
son v. Wright, 9 HowPr 459; Anony- 
mous, 23 Wend. 102; Peo. v. Brown, 
6 Cow. 41; Peo. v. Chapman, 1 Cow. 
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money,*’ failure to account for the amount realized 
by hiring out property in his official custody,*® 
failure to sell property levied on,*® failure to take 
bond or security when it became his duty to do so,°° 
failure to return process®! within the proper time,°? 
making a false®® or insufficient®* return, permit- 


of a debtor arrested on civil proc- 


579; Burk v. Campbell, 15 Johns. 456; 
Peo. v. Ferris, 9 Johns. 160. 
Pa.—Hill v. Rice, 7 Kulp 3811. 


Tenn.—Erkman v. Carnes, 101 Tenn. 
136, 45 SW 1067; Cowan v. Sloan, 95 
Tenn. 424, 32 SW 388; Lane v. Keith, 


2 Baxt. 189; Reese v. Creson, 1 Baxt. 
458; State Bank v. Cannon, 2 Heisk. 
428; Robertson v. Lessan, 7 Coldw. 
159; Lashley v. Wilkinson, 2 Head 
482; Watkins v. Barnes, 1 Sneed 201% 


Hand vy. State, 5 Humphr. 515; Webb 
v. Armstrong, 5 Humphr. 379; Mc- 
Mullen v. Goodman, 4 Humphr. 239; 
Benson v. Porter, Meigs 519; Wood v. 
Orr, 10. Yerge.. 505;, | Phillips ay, Cun- 
ningham, 5 Yerg. 416; Smith v. Wells, 
5 Yerg. 202; Porter v. Webb, 4 Yerg. 
161; Vance v. Cheatham, 5 Hayw. 39. 


Tex.—Vaughan v. Warnell, 28 Tex. 
119; Crow v. State, 24 Tex. 12; Spinks 
v. Caldwell, 23 Tex. 623. 


And see cases infra note 52. 


Compare La Selle v. Whitfield, 12 
La. Ann. 81 (holding that such reme- 
dy was not available for failure to 
make a return where the officer had 
previously notified plaintiff in the writ 
that he was releasing property seized 
on account of a claim made thereto 
by a third person, since in such case 
such plaintiff was not damaged by the 
faiture to make the return). 


[a] Writ of venditioni exponas is 
an execution within the meaning of 
a statute authorizing motions against 
sheriffs ‘and constables for failure to 
return executions. Webb v. Arm- 
strong, 5 Humphr. (Tenn.) 379. 


52. Stidham v. Chase, 3 Del. 418; 
Sanders v. Kentucky Bank, 2 Metce. 
(Ky.) 327; Brown v. Wells, 1 Ky. Op. 
543; Taylor v. Hancock, 19 La. Ann. 
466; Lay v. Boyce, 3 La. Ann. 622; 
Armstrong v. Apple, 2 Coldw. (Tenn.) 
280; Porter v. Webb, 4 Yerg. (Tenn.) 
161. And see cases supra note 51. 


53. Wright v. Cannon, 3 Del 487; 
Hukill v. Staats, 2 Del. 385; De Long- 
champ v. Hicks, 25. Ga. 200; Currell 
v. Phillips, 18 Ga. 469; Roach v. Set- 
tles, 19 Mo. 397; In re Dawson, 13 
NYCivProc 142, 20 AbbNCas 188 [aff 
47 Hun 634]. Compare McLeod v. 
Ward, 9 Fla. 18 (holding that a stat- 
ute giving a summary remedy against 
a sheriff failing or refusing to pay 
over money collected by him does not 
make such remedy available for a 
false return of nulla bona where the 
sheriff denies the receipt of any mon- 


ey upon the execution). 


[a] In Tennessee a sheriff is lia- 
ble on motion for a false return only 
in cases where the falsehood or in- 
sufficiency of the return appears upon 
the face itself, and it was not the in- 
tention of the legislature to make the 
summary remedy by motion a substi- 
tute for the common-law remedy by 
action for negligence or for a false 
return. Howell v. Donaldson, 7 Heisk. 
206; Hill v. Hinton, 2 Head 124; Fus- 
sell v. Greenfield, 1 Sneed 436; Raines 
v. Childress, 2 Humphr. 449. 


564 Hukill v. Staats, 2 Del. 385; 
Young v. Dohaldson, 2 Heisk. (Tenn.) 
52; Dunnaway v. ‘Collier, 2 Heisk. 
(Tenn.) 10; Fussell v. Greenfield, 1 
Sneed (Tenn.) 437; Watkins v. Barnes, 
1 Sneed (Tenn.) 201; Howard v. Un- 
ion Bank, 7 Humphr. (Tenn.) 26; 
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ess,°> failure to release an execution upon defendant 
being adjudged a bankrupt,°® or disobedience to 
an interpleader order.®? An officer cannot be held 
liable on motion for omission to collect more than 
the usual rate of interest on a judgment where nei- 
ther the*execution nor the judgment directs it to 
be done.°® 


[§ 702] E. Considerations Affecting Availiability 
of Summary Remedies—1l. Doubt as to Duty or 
Liability. Summary remedies provided by statute 
for defaults of a sheriff or constable are available 
only when a plain and undisputed duty has been 
wilfully neglected, and not where the officer’s duty 
or liability is fairly open to dispute;°® and so, where 
there are conflicting claims to money in an officer’s 
hands, he cannot be proceeded against summarily 
by one of the claimants for failure to pay over the 
same, but is entitled to have the question as to who 
is entitled to the money determined in a civil action 
to which all the claimants may be made parties.®° 


[§ 703] 2. Acquiescence of Party. A party who 
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has acquiesced in the acts of a sheriff or constable 
cannot proceed against him summarily for such acts 
unless there has been some fraud or collusion.*? 


[§ 704] 3. Injury to Complaining Party.°? Sum- 
mary remedies are ordinarily not available against 
a sheriff or constable where no injury has resulted 
to the complaining party from the officer’s act or 
default.%% 


[§ 705] F. Method of Proceeding—l. Prelimi- 
nary Statement. The method of proceeding sum- 
marily against a sheriff or constable, under a statute 
providing for summary proceedings, is ordinarily 
prescribed by the statute.°* 


[§ 706] 2. Rule or Order To Show Cause**—a, In 
General. In a number of jurisdictions a usual rem- 
edy against a sheriff or constable who has failed in 
the discharge of his duty is by a rule nisi, or rule 
or order to show cause why he should not pay to the 
person injured by his default the amount which pri- 
ma facie such person has lost in consequence there- 
of,°* together with any statutory penalty to which 


Phillips v. Cunningham, 5 /Yerg. 


(Tenn.) 416. 


55. Stone v. Wilson, 10 Gratt. (51 
Va.) 529. 


[a] Permitting debtor to go at 
large.—A return by a sheriff that the 
county court had not provided a jail, 
and that he had therefore permitted 
a debtor taken in execution to go at 
large, was sufficient to support the 
remedy by motion against him for an 
escape. Stone v. Wilson, 10 Gratt. 
(51 Va.) 529. 


56. Garry v. Bates, 12 Ala. 544. 
57. Maclean v. Antony, 6 Ont. 330. 


58. Herrin v. Woodward, 11 Ala. 
792. 
59. Ark.—Williams v. State, 65 


Ark. 159, 46 SW 186. 


Ga.—Chambers v. Mayo, 51 Ga. 610; 
Hutchins v. Hullman, 34 Ga. 346. 


Ky.—May v. Johnston, 2 Bibb 220. 


Minn.—Brach v. Fitzgerald, 155 
Minn. 369, 193 NW 585; Allen v. 
Christensen, 111 Minn. 414, 127 NW 


185; Deering v. Burke, 74 Minn. 80, 
76 NW 1020; Roche v. Dunn, 97 Minn. 
529, 106 NW 965. 


N: Y.—Frankel v. Elias, 60 HowPr 


GuiG=prown., v.,hurze,, 31 SiC. L- 
Cannady v. Odum, 31S. C. L. 
Dawkins v. Pearson, 18 S. C. L. 
Pennsylvania Bank v. Condy, 19 
State v. Charleston, 8 S. 


See Lauham v. Vaughan, 26 Ga. 358 
(recognizing the rule); Cannon v. 
Wood, 2 Sneed (Tenn.) 177 (holding 
that the summary remedy by motion 
against a constable for failing to re- 
turn an execution cannot be maintain- 
ed, where the Judgment on which the 
execution issued does not sufficiently 
state the nature of the liability of the 
judgment debtor or the forum in 
which the judgment was rendered). 


[a] Thus (1) ona motion for judg- 
ment against a sheriff for the amount 
of fee bills delivered to him for eol- 
lection, it must appear from such fee 
bills, or it must be shown, that they 
were of the description which he was 
bound by law to collect and account 
for. May v. Johnston, 2 Bibb (Ky.) 
220. (2) A rule against a sheriff to 
shew cause why he had not collected 


the balance and interest due on an 
execution is properly discharged, 
where it appears that he has collected 
the sum really due, although a larger 
sum is expressed in the execution, and 
that he has delayed enforcing the ex- 
ecution for the balance until the court 
could decide on defendant’s applica- 
tion to be relieved from it, the court 
saying: ‘‘Although the sheriff is not 
to be encouraged, in searching out 
flaws in the proceedings, or in detect- 
ing errors in calculation, yet a palpa- 
ble case like this, is considered by the 
Court as furnishing reasonable cause 
for not proceeding, and why he should 
not be held in contempt.” Pennsyl- 
yo Banksy, Condy. 19 SG, Ee 2109; 
210. 


Roche v. Dunn, 97 Minn.: 529, 
196 NW 965; Deering v. Burke, 74 
Minn. 80, 76 NW 1020; Hull v. Chapel, 
71 Minn. 408, 74 NW 156; Cannaday 
v. Odum, 31S. C. L. 527; Dawkins v. 
Pearson, a8 Ss Ce vig 61s Scouts v. 
Angus, 2 N. S. 183. See Mills v. Da- 
Viss Hie Nuyw49 fattis5 N.Y. Super: 
355] (recognizing the rule). 


61. Bottoms v. Mithvin, 26 Ga. 481, 
71 AmD 225; Scott v. Ward, 22 Ga. A. 
680, 97 SE 207. 


[a] Tilustration.—An execution 
creditor who was present ata sale by 
the sheriff of property to satisfy an 
execution is so far bound by an an- 
nouncement, made by the sheriff at 
the time of the sale without objection 
from him, that the vendor’s lien on 
the property would be paid out of the 
proceeds of the sale, that he cannot 
maintain a summary proceeding 
against the sheriff to show cause why 
he did not pay over the amount due 
on the execution. Bottoms v. Mith- 
vin, 26 Ga. 481, 71 AmD 225. 


62. Summary remedy as available 
only to person injured by default see 
supra § 698. 


63. Ga.—Hunter v. Phillips, 56 Ga. 
634; Green v. Jones, 39 Ga. 521. See 
Reeves v. Parish, 80 Ga. 222, 4 SE 768 
(recognizing the rule). Compare 
Hackett v. Green, 32 Ga. 512 (where 
a sheriff neglected to sell property on 
the day when it was advertised to be 
sold on execution, and soon after a 
claim to the property was interposed 
by a third party; and a rule having 
been served on the sheriff to show 
cause why he should not pay the 
amount due on said execution to the 


attorney of plaintiff therein, it was 
held that the sheriff was not then lia- 
ble to attachment, it not being certain 
that plaintiff had suffered any injury 
by the neglect of the sheriff, but the 
court ordered the rule to be kept open 
till the disposition of the claim inter- 
posed). 


La.—La Selle v. Whitfield, 12 La. 
Ann. 81. 


N. Y.—Post v. Van Dine, 1 Johns. 
Cas, 412. 


S. C.—Connor v. Archer, 28 S. C. L. 
89; McLean v. DuBose, 17 S. CG. L. 
646. See Pitman v. Clarke, 26 S. C. 
L. 316 (dictum). 


Tex.—Hamilton v. Ward, 4 Tex. 356. 


See Baker v. Mortimer, 5 Blackf. 
(ind.) 32 (holding that in such pro- 
ceedings for failure to make return 
of an execution the officer may show 
that the debtor was wholly insolvent, 
and so that the failure to return the 
writ has done no material injury to 
plaintiff, in order to reduce the amount 
of damages for which, without such 
proof, the officer would be liable). 


But see Peo. v. Nichols, 5 Ill. 560 
(holding that a sheriff is not excused 
from liability in summary proceedings 
for not returning a fee bill by the fact 
that he was unable to collect it). , 


[a] Rule applied.—The failure of 
a sheriff to collect the money on an 
execution within the statutory time 
is not sufficient to sustain an order of 
court compelling him to pay the judg- 
ment himself, where he has acted in 
good faith and plaintiff has not been 
eae ak Green v. Jones, 39° Ga. 


64. See statutory provisions. 


Particular methods, of procee ing 
see infra §§ 706-712. . : 


65. Generally see Motions and Or-: 
ders §§ 69-77. 


Scire facias see infra § 712. 


66. Ala.—Whitsett v. Slater, 23 
Ala. 626; Union Bank v. Benham, 23 
Ala. 143; Vastbinder v. Spinks, 16 Ala, 
385; Barnett v. Bass, 10 Ala. 951; 
Hodges v. Laird, 10 Ala. 678; Mason 
v. Watts, 7 Ala. 703. 


Fla.—McLeod v. Ward, 9 Fla. 18. 


Ga.—Puckett v. State Banking Co., 
130 Ga. 586, 61 SE 465; Horrigan y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 706] 


the officer has become subject through his default ;*7 
and the performance of duties devolving upon the 
sheriff is also ordinarily compelled by rule.** Two 
or more writs of fieri facias may be introduced 
in one rule nisi against the officer, 69 and where such 
officer has simultaneously collected different sums 
by process in several different actions against the 
same defendant, one order requiring him to pay,it 
over may be properly made in all ‘the actions.7° 
When a prima facie case is made against an officer, 
either upon affidavit or other sufficient proof, a rule 
nisi is granted_as of course;*! and surplusage in 
the affidavit will not impair its effect.72 A rule 
against an officer to show cause should be given a 
fair and reasonable construction so as not to work 
oppressively on him,’* but should not be so con- 
strued as to allow him to take his own time to pre- 
pare to be heard or to require the court to wait 
until he is ready.74 Where, pending a rule against 
him, the officer is guilty of a new default, such de- 
fault may be alleged by way of amendment to the 
rule, and the rule may be made absolute as a conse- 
quence of that default.7> A promise by an officer 
to pay money for which he is liable on account of 


Savannah Grocery Co., 126 Ga. 127, 54;regular suit, but an exercise of the 
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a failure to make the money on an execution will 
not warrant a rule for failing to pay over money 
collected.’ ® 


Form and sufficiency, A rule on an officer to 
pay over money collected on execution must state 
the court in which the judgment was rendered on 
which the execution issued.77 <A rule setting forth 
at its head the name of plaintiff and defendant in 
the fieri facias, the amount of the principal and 
interest at the date of the judgment, and the court 
to which the fieri facias is returnable, and alleging 
that the officer has had the fieri facias long enough 
to have made the money, is not demurrable for want 
of certainty." Where an officer has received money 
on a fieri facias, exceptions to the sufficiency of a 
rule against him, taken on the trial, long after the 
filing of the rule, come too late.7® 


Rule absolute. A rule is ordinarily made abso- 
lute upon the officer’s failure to excuse his default.*° 
A rule is properly discharged, however, where the 
effect of making it absolute would be to prevent 
the officer from obeying the mandate of a coordinate 
court;*t and on a rule against an officer to show 


is subject to be then heard or to be 


SE 961; Wilkin v. American Freehold 
Land Mortg. Co., 106 Ga. 182, 32 SH 
McConnell v. West, 105 Ga. 468, 
; Brown v. Usry, 99 Ga. 302, 
25 SE 650; Boyles v. State Bank, 96 
Ga. 796, 22 SE 582; Gladden v. Cobb, 
G3 eGar 235,59 6 SE: 16135). Morgan sv. 
Spring, 72 Ga. 257; Mize v. Blalock, 
71 Ga. 861; Wakefield v. 
Ga. 268; Snell v. Mayo, 

Davis v. Reid, 57 Ga. 188; Wheeler v 
Thomas, 57 Ga. 161; Wheeler v. Red- 
ding, 55 Ga. 87; Pugsley v. Drew, 52 


Ga. 339; Cowart v. Chaffee, 51 Ga. 
606; Lee v. Armstrong, 49 Ga. 609; 
Spicer v. Myres, 47 Ga. 559; Bell v. 


Thorpe, 44 Ga. 509; McDonald v. Fea- 
gin, 43 Ga. 360; Martin v. Huson, 42 
Ga. 83; Albert v. Howell, 32 Ga. 548; 
DeLongchamp v. Hicks, 25 Ga. 200; 
Davis v. Green, 23 Ga. 185; Hand v. 
Greenville, 22 Ga. 476; Phillips v. 
Behn, 19 Ga. 298; Gregory v. Waters, 
19 Ga. 71; Kellogg v. Bucker, 17 Ga. 
187; Davis v. Dempsey, 15 Ga. 182; 
Hendrick v. Tompkins, 14 Ga. 86; 
Thompson v. Central Bank, 9 Ga. 413; 
Davis v. Irwin, 8 Ga. 153; Brantley 
v. Southerland, 1 Ga. A. 804, 57 SE 
960; Read Phosphate Co. v. S. Weich- 
sSelbaum Co., I Ga. A. 420, 58 SE 122. 


Ky.—McClelland v. Strong, Hard. 
522. 


La.—Chase v. Bell, 32 La. Ann. 460; 
Blair v. Taylor, 25 La. Ann. 144; Con- 
nors v. Citizens’ Mut. Ins. Co., 22 La. 


Ann. 330; Taylor v. Hancock, 19 La. 
Ann. 466; Hill v. Labarre, 12 La. Ann. 
419. 


Md.—Cadwallader v. Ringgold, 4 


Harr. & J. 564 


Minn.—Roche v. Dunn, 97 Minn. 
529, 106 NW 965; ven v. Elder, 33 
Minn. 147, 22 NW 622 


N. C.—Ex p. Saeendic 63 N. C. 601. 


S. ‘C.—Wallace v. Graham, 47 S. C. 
L. 322; Dawson v. Dewan, ZG SCE aD 
499; Eve v. Mosely, 33 S. C. L. 2038; 
Kirkpatrick v. Ford, 29 S. C. L. 110; 
Garr v. Seott,) 22'S! C.-L. 193; 
sylvania Bank Ver Condy, alos. CALs 
209; Dawkins v. Pearson, 18 S. C. L. 
619; Summers v. Caldwell, 1G! ASA Op. 
341; State v. Charleston Dist., 8 8. C 
L. 145. 


Tenn.—Phillips v. 
Yerg. 416 


[a] Such proceeding by rule is not 


Cunningham, 5 


court’s power over its officer to com- 
pel him to do his duty or to suffer the 
consequences of a failure. Puckett v. 
State Banking Co., 130 Ga. 586, 61 SE 
465. But see Roberts v. Keeler, 111 
Ga. 181, 36 SE 617 (where it was said 
that the institution of a rule is a suit, 
in a broad and general sense). 


67. Roche v. Dunn, 97 Minn. 529, 
106 NW 965. 


68. Ga.—Read Phosphate Co. v. S. 
Weichselbaum Co., 1 Ga. A. 420, 58 
SHE 122. 


Ill.—Peo. v. McHatton, 3 Ill. 566. 
See Peo. v. Hallett, 3 Ill. 566 (where 
it appears that a rule or order was 
made requiring an officer to return 
certain process); Peo. v. Needles, 3 
Ill. 361 (holding that in case an offi- 
cer neglects to return any precept, 
the practice is to issue a rule against 
him to return the same; and it is ir- 
regular to issue a rule in the first in- 
stance to show cause why an attach- 
ment should not issue). 


La.—Mulling v. Jones, 164 La. 894, 
114 S 725 [aff 7 La. A. 184]. 


N. Y¥.—Coons v. McManus, 15 Johns. 
181. 


Pa.—Littleboy v. Blankman, 1 Miles 
279. 


S. C.—Murray v. McPeay, 26 S. C. L. 
0. 


69. Lee v. Armstrong, 49 Ga. 609. 


[a] Fact that one of writs is not 
fully described will not support a gen- 
eral demurrer to the rule. Lee v. 
Armstrong, 49 Ga. 609. 


70. Whitman v. Haines, 4 NYS 48 
[aff 119 N. Y. 689 mem, 23 NE 1148 
mem ]. 

71. Ex p. Schenck, 63 N. C. 601. 

72. Ex p. Schenck, supra. 

73. Puckett v. State Banking Co., 


130 Ga. 586, 61 SE 465. 


74. Puckett v. State Banking Co., 
supra. 
[a] Thus a rule against a consta- 


ble to show cause why he should not 
pay the amounts due on fieri facias 
placed in his hands, which on its face 
is returnable “instanter, or as soon as 
counsel can be heard,’ is returnable 
promptly on service being made, and 


dealt with as soon as counsel can be 
heard, and does not remain open in- 
definitely until the constable may see 
fit to employ counsel, and the latter is 
ready to be heard. Puckett v. State 
Banking Co., 130 Ga. 586, 61 SE 465. 


75. Valentine v. Kwilecki, 89 Ga. 
98, 14 SE 878. 


76. Hodges v. Laird, 10 Ala. 678. 
77. Bethune vy. Bonner, 2 Ga. 169. 
78. Lee v. Armstrong, 49 Ga. 609. 


79. Thompson y. Central Bank, 9 
Ga. 413. 


80. Puckett v. State Banking Co., 
130 Ga. 586, 61 SE 465; Boyles v. 
State Bank, 96 Ga. 796, 22 SE 582; 
Valentine v. Kwilecki, 89 Ga. 98,14 SE 


878; English v. Reid, 55 Ga. 240; 
Spicer v. Myres, 47 Ga. 559: Kimbre 
v. Edmondson, 46 Ga. 130; Martin v. 


Huson, 42 Ga. 83; Albert v. Howell, 32 
Ga. 548; Hendrick v. Tompkins, 14 
Ga. 86; Read Phosphate Co. v. 
Weichselbaum Co., 1 Ga. A. 420, 58 SE 
1 


[a] Failure to appear or answer.— 
Where a rule has been issued against 
a constable to show cause why he 
should not pay the amounts ‘due on 
fieri facias placed in his hands, if he 
is in default in making answer, the 
court may proceed to grant a rule'/ab- 
solute against him, and is not re- 
quired to wait until he shall volun- 
tarily appear or to institute other 
proceedings to compel an answer. 
Puckett v. State Banking Co., 130 Ga. 
586, 61 SE 465. 


[b] Failure to take seasonable ad- 
vantage of leave to amend.—Where 
a rule nisi against a sheriff was or- 
dered to be made absolute, but by 
consent of counsel for plaintiff the 
sheriff was granted leave to amend, 
but at the next term, such additional 
return not having been made, the 
sheriff moved for leave to be heard 
again upon the merits of the issue, 
it was held that as he had already 
had his day in court upon the merits 
of the issue as it stood, leave to 
amend was properly denied, and that 
the rule was properly made absolute 
nune pro tune. Hendrick v. Tomp- 
kins, 14 Ga. 86. 


81. Meixell v. Meixell, 1 LehighVal 
BR (Pa.) e127, 
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cause why he should not be compelled to pay over 
the amount of an execution in his hands, it is not 
proper to give summary relief in the premises by 
ordering him to pay the money or to stand commit- 
ted, where it appears that he has not made the money 
thereon.52 Although an officer has become liable 
for a debt by allowing a defendant, arrested on a 
ne exeat, to leave without giving sufficient bail, an 
order will not issue against the officer to compel him 
to pay the debt without first giving him time to pro- 
duce defendant or to recover the debt on the bail 
bond.** 


[§ 707] b. Service.** . It has been held that an 
order or rule upon a sheriff or constable should be 
served on him by copy, and not by reading it to 
him.’® The rule cannot properly be served until aft- 
er the default has occurred or become complete.*® 
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solute against a sheriff or constable for failure does 
not, like a judgment, operate as an estoppel,*’ but 
rests upon the fact of a contempt by the sheriff,** 
and may be set aside by the court for sufficient 
cause,®® as where the charge of contempt is dis- 
proved.°® A peremptory order made without notice 
to the officer is properly set aside and vacated.®* 


I§ 709] 3. Contempt Proceedings®*—a. In Gen- 
eral. It has frequently been held proper to proceed 
summarily against a sheriff or constable for an of- 
ficial default by attachment,°* rule to show cause 
why an attachment should not issue,®* rule nisi for 
an attachment,®® or other proceedings as for con- 
tempt.®® It does not necessarily follow, however, 
from the fact that an officer would be hable under 
the law in an action on the case against him for a 
particular default, that he is liable to proceedings 
for contempt of court,°? since there is ordinarily 


[§ 708] ¢. Vacation or Setting Aside. A rule ab- 
[a] Thus, where a Sheriff made 93... Gia; 111 
the money on a testatum fieri facias | Ga. 850, 36 SE 689; French v. Kemp, 


requiring that he should have the 
money made under it before the court 
on the return day of the writ, a rule 
obtained by attaching creditors to pay 
the moneys so made into the court un- 
der whose jurisdiction the money was 
made. will be ‘discharged. Meixell v. 
Meixell, 1 LehighValLR (Pa.) 127. 


82. McLeod v. Ward, 9 Fla. 18. 


83. Brayton v. Smith, 6 Paige (N. 
Near CRI 

Ne exeat generally see Ne Exeat 45 
Cc. J. p 588 

84. Notice or process in summary 
proceedings in general see infra §§ 
eae ea Weeks 

Service of order to show cause in 
general see Motions and Orders § 75. 


85. Peo. v. McHatton, 3 Ill. 566. 
86. Coons v. McManus, 15 Johns. 
GNEOYS)) Sik. 
ager Holcombe v. Dupree, 50 Ga. 
88. Holcombe v. Dupree, supra. 
89. Holcombe v. Dupree, supra; 


Davis v. Dempsey, 15 Ga. 182. 


fa] Thus a rule absolute made 
against a sheriff for a failure to show 
cause why he had not paid over cer- 
tain moneys due on a mortgage fieri 
facias will be set aside on a showing 
that the mortgagees were themselves 
the purchasers, that he had nothing in 
his hands due to him, and that he 
learned from the parties in interest, 
when the rule nisi was served, that 
the object was simply to adjust their 
rights under the agreement, anid not 
to require him to pay over money 
which he had not received. Davis v. 
Dempsey, 15 Ga. 182. 


90. Holcombe v. Dupree, 50 Ga. 
335; Castagnos Cane Loader Co. v. 
David, 137 La. 1074, 69 S 843. 


[a] Rule for distribution of fund 
shown not to be in officer’s hands.—A 
summary proceeding by rule to com- 
pel the distribution of an alleged 
fund in his hands is properly dis- 
missed when it is shown that no such 
fund was ever in the possession of 
the officer and does not, as a fund, 
exist. Castagnos Cane Loader Co. v. 
David, 187 La. 1074, 69 S 843. 


91. Dewoody v. Dewoody, 157 Pa. 
603, 27 A 667. 

92. Generally see Contempt 13 C. J. 
jor ale 


64 Ga. 749; Heard v. Callaway, 51 Ga. 
314; Currell v. Phillips, 18 Ga. 469; 
Stems Ve Brady, Ga, Dee: Pt. 11, 
WO 


Minn.—Roche vy. Dunn, 97 Minn. 


529, 106 NW 965. 


N. Y.—Parker vy. Bradley, 46 N. Y. 
Super. 244; Peo. v. Lownds, 1 N. Y. 
Super. 252; Brown v. Jones, 1 Hilt. 
204, 3 AbbPr 80; Whitman v. Haines, 
4 NYS 48 [aff 119 N. Y. 639, 23 NH 
1148]; Holmes v. Rogers, 2 NYS 501; 
Hatfield v. Hatfield, 15 NYSt 788; Wil- 
son v. Wright, 9 HowPr 459; Anony- 
mous, 23 Wend. 102; Anonymous, 3 
Wend. 423; Peo. v. Brown, 6 Cow. 41; 
Peo. v. Chapman, 1 Cow. 579; Burk v. 
Campbell, 15 Johns, 456; Peo. v. Fer- 
ris, 9 Johns. 160; Franklin v. Lamb, 
1 Johns. 508. See Mollineaux v. Mott, 
78 App. Div. 493, 79 NYS 661 (holding 
that where a Sheriff has failed to re- 
turn an execution an order may is- 
sue directing an attachment for con- 
tempt against him unless he returns 
the writ within a specified time, but 
such an order should not contain any 
direction as to the form of the re- 
turn). 


S. C.—Pitman v. Clarke, 26 S. C. L. 


316; Exp. Thurmond, 17S. C. L. 605; 
Kilpatrick v. Vanidiver, 9 S. C. L. 341; 


nieae v. Charleston Dist., Sao, ie 
45 

Tenn.—Phillips v. Cunningham, 5 
Yerg. 416. 


Tex.—Crow v. State, 24 Tex. 12. 


Ont.—Maclean v. Anthony, 6 Ont. 
330; Rex v. Niagara, Draper 331. 


Compare Clark v. Foxcroft, 6 Me. 
296, 301, 20 AmD 309 (“It has never 
been our practice to proceed by at- 
tachment, with or without a rule to 
show cause, against the sheriff for not 
returning process mesne or final; al- 
though the common law would au- 
thorize such a course of proceeding”’). 


[a] Nature of attachment.—The 
process of attachment against a sher- 
iff for not collecting or paying over 
money is civil as to redressing the 
injured party, and criminal as to pun- 
ishing the sheriff for neglect of offi- 
cial duty. Ex p. Thurmond, 17 S. C. 
L. 605. 


[b] Attachment by appellate court. 
—An appellate court will not award 
an attachment against a sheriff for 
proceeding to earry into execution a 
decree from which an appeal has been 
granted by the judge who pronounced 


it, although he had notice of the ap- 
peal, if such proceeding took place 
before the record was brought up, as 
there could be no contempt of the 
court, until the cause was pending 
therein. Cheshire v. Atkinson, 1 Hen. 
& M. (11 Va.) 210. 


[c] Time for appearance of officer. 
—In New York the practice has been 
said to be to give the sheriff a day 
in term for his appearance subse- 
quent to the return day of the attach- 
ment, and to refuse to order the 
prosecution of a bond given by the 
sheriff on being served with an at- 
tachment until the fourth day after 
the return; and it has been held that 
2 Rev. St. p 539 § 27 did not require 
a departure from this_ practice. 
Anonymous, 3 Wend. (N. Y.) 423. See 
Peo. v. Acker, 20 Wend. (N. Y.) 612 
(an order to proceed upon a Ssheriff’s 
bond will not be granted until after 
a default upon a second call of the 
sheriff). 


94. U. S.—Ex p. aan 3. Cas: 
INOW iste tOoranGh= Crs@, 


Ga.—Cowart v. Dunbar, Gan 4ie 
See Davis v. Irwin, 8 Ga. 153 (hold- 
ing that when a rule is made abso- 
lute against a sheriff for the payment 
of money, an attachment will not be 
issued thereon against him until he 
is called on to show cause why an at- 
tachment should not issue). 


N. peep thas tin v. Thompson, 41 
MH idigal by 


S. pate aie Vv. Danese LIS SCs 
L. 646; State v. Charleston Dist., 8 
S.C. sEei45. 


Eng.—Blake v. Newburn, 2 Saund. 
& C. 263; Hatfield v. Hatherfield, 6 
Hk a. 724, 46 ECL 724, 134 Reprint 


[a] Rule absolute.—Where the 
officer fails to show good cause on the 
return of a rule against him, the rule 
should be absolute, after giving hima 
reasonable time to perform the duty 
omitted. State v. Charleston Dist., 8 
SaC yy LimebAths 


Rule or order to show cause in ster 
eral see supra §§ 706-708. 


95. Wilton v. Chambers, 5 N. & M. 
431, 36 ECL 621. 


96. Wood v. Orr, 10 Yerg. (Tenn.) 
505; Heymann yv. Cunningham, 51 
Wis. 506, 8 NW 401. 


Proceedings to punish contempt in 
general see Contempt §§ 80-131. 


97. Heard v. Pallaway oleGaw 31 4e 
Brown vy. Furze, 31 S. C. 530 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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no liability in the latter proceeding where the officer 
acted reasonably and in good faith.°® 
held that on an attachment against an officer for 
not returning a fieri facias, the court may properly 
order him to recognize in double the amount of the 
fieri facias,°® and direct that he shall answer such 
regularly exhibited.t 


interrogatories as may be 
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It has been 


Where an attachment against an officer for not re- 


turning an execution is not accompanied with in- 
structions in what amount to take the recognizance 
appearance, and a recognizance is 
taken for a less amount than the execution, and the 
officer does not appear on his recognizance, plaintiff 
may, on motion, proceed by an alias attachment with- 


for the officer’s 


out a suit on the recognizance.’ 


[a] Both justice and necessity of 
attachment must appear where it is 
demanded as an individual remedy, 
that is, as an execution to get money. 
Brown v. urze, 3f S.C. Li: 530: 


98. Pugsley v. Drew, 52 Ga. 339; 
Heard v. Callaway, 51 Ga. 314; Peo. 
v. Shoemaker, 2 Wend. (N. Y.) 253; 
Mongie v. Cheney, 19 S. C. L. 145. 


fa] Thus (1) where aé-_e sheriff 
levies on property of the principal 
debtor pointed out by his surety, and 
a claim is interposed thereto, which 
is afterward dismissed for some tech- 
nical defect, and the amount due is 
paid to plaintiff in the fieri facias by 
the surety, the sheriff is not liable to 
be attached for contempt for failing 
to proceed with the execution, in the 
absence of further instructions from 
the surety. Pugsley v. Drew, 52 Ga. 
339. (2) Where a sheriff, proceeding 
to sell land under an execution, was 
served by defendant with an affidavit 
of illegality, averring that the land 
was included in his schedule in bank- 
ruptcy and was exempt as a home- 
stead, and thereupon suspended the 
sale and returned the affidavit to the 
court, praying adjudication upon the 
facts, the sheriff, acting in good faith, 
is not liable to attachment for con- 
tempt for failing to execute the proc- 
ess of the court. Heard v. Callaway, 
51 Ga. 314. (38) An order staying pro- 
ceedings on an execution, although er- 
roneous, if acquiesced in by the exe- 
cution plaintiff negatives any willful 
default on the part of the sheriff in 
failing to levy, prior to the stay order, 
and makes it improper that he should 
be attached for contempt. Mongie v. 
‘Cheney, 19 S. C. L. 145. (4) Where 
special bail has been put in, but the 
bail piece is lost in its transmission 
to the clerk’s office, the officer should 
be discharged from an attachment for 


not bringing in the body. Peo. v. 
Shoemaker, 2 Wend. (N. Y.) 253. 
99. Peo. v. Lownds, 1 N. Y. Super. 


252. 
1. Peo. v. Lownds, supra. 
2. Peo. v. Chapman, 1 Cow. (N. Y.) 


3. Generally see Contempt §§ 144, 


4. See cases infra notes 5-7. 


5. Chittenden v. Brady, Ga. Dec. 
Pt. II 219; McLean v. DuBose, 17 S. 
Cc. L. 646. 


[a] Thus, (1) where an attach- 
ment has been granted against a sher- 
iff for neglecting to levy an execution, 
he may purge his contempt by selling 
all defendant’s property and bringing 
the money into court before the at- 
tachment issues, even if other execu- 
tions claim it all. Chittenden v. 
Brady, Ga. Dec. Pt. II 219. (2) Where 
an order has been made that an at- 
tachment shall issue, unless the sher- 


[§ 710] b. Purging Contempt.’ 
or other summary proceeding against a sheriff or 
constable as for contempt is properly dissolved 
where such officer purges himself of the contempt,* 
as by performing his duty for default of which he 
was in contempt,’ 
good faith® and under the advice of counsel.* 


[§ 711] 4. Motion or Suggestion.® 
statutes a sheriff or constable may be summarily 
proceeded against for an official default by motion,® 
or by a suggestion to the court, upon which an is- 
sue as to the alleged default is ordered;1° and an 
officer may proceed against his deputy by motion 
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An attachment 


or by showing that he acted in 


Under some 


for a failure to pay over money collected by the 


iff shall, within a specified time, pay 
the money on a fieri facias which he 
has neglected to return, and he with- 
in that time sells all defendant’s prop- 
erty, and applies the proceeds to sat- 
isfy older liens, the attachment is 
properly dissolved. McLean v. Du- 
Bose, 17 S. C. L. 646. 


6. Turner v. Winn, 83 Ga. 761, 10 
SE 368; Perry v. Christie, 65 Ga. 642; 
Harrell v. Feagin, 59 Ga. 821. Com- 
pare’ Hale v. Lange,—C€Téx. Civ. A.) 
8 SW (2d) 1046 (holding that it is no 
defense to a summary proceeding 
against a sheriff for failure to exe- 
cute a writ that the execution de- 
fendant promised to pay the judgment 
and in reliance thereon in good faith 
the officer forbore to make the levy). 


fa] Interposition of affidavit of il- 
legality.—Where in answer to a rule 
against a sheriff, he sets up that an 
affidavit of illegality was tendered 
him by defendant in execution, and 
that he suspended the levy of the exe- 
cution on land and returned it to 
court in good faith, believing that 
there was an issue raised by the af- 
fidavit requiring the judgment of the 
court, and it is not shown that plain- 
tiff in execution has suffered any spe- 
cial damage or loss by the sheriff’s 
action, it is not an abuse of discre- 
tion for the court to discharge the 
rule, although the affidavit in itself 
was not sufficient to arrest the exe- 
ecution. Turner v. Winn, 83 Ga. 761, 
10 SE 368. 


7, Harrell v. Feagin, 59 Ga. 821. 


8. Motions generally see Motions 
and Orders, 42 C. J. p 4 


9. U. S.—Turner  v. 
@raneh,*116), 2 L. ed; 53 
Hamilton, 15 “kyo Cas; 
Hempst. 21. 


Ala.—Hood v. Blair, 95 Ala. 629, 
10 S 671; Andrews v. Keep, 38 Ala. 
315; Poe v. Dorrah, 20 Ala. 288, 56 
AmD 196; Huggins v. Powell, 19 Ala. 
129; Casky v. Haviland, 13 Ala. 314; 
Graham v. Chandler, 12 Ala. 829; Gary 
vy. State Bank, 11 Ala. 771; Spence 
Vv. Rutledge, ti Ala. 557°) Pharr v., 
Hale, 9 Ala. 312; Evans v. Stevens, 8 


Fendall, 1 
Lewis v. 
No. 8,324a, 


Ala. 517; Godbold v. Planters’, etc., 
Bank, 4° Ala. 516; Hallett v. Lee, 
Ala. 28; Armstrong v. Robertson, 2 


Ala. 164; Broughton v. State Bank, 6 
Port. 48; Hill v. State Bank, 5 Port. 
37; Robertson v. Beavers, 3 Port. 


389, Marchbanks vy. SONS 1 Stew. 
48, 


Ark.—Secarborough v. Arnold, 21 
Ark. 231; Humphries v. Lawson, 7 
Ark. 344; Levy v. Lawson, 5 Ark. 212. 


Conn.—Beckley  v. 
Conn, 372. 


Ga.—Gladden v. Cobb, 73 Ga. 235, 6 
SE 161. 


Ill.—Buckmaster v. Drake, 


Boardman, 6 


10 Til. 


321; Beaird v. Foreman, 2 Ill. 40. 
Ind.—Dixon v. Boyer, 7 Blackf. 547. 


Ky.—Johnson vy. Bradley, 11 Bush 
666; Sanders v. Kentucky Bank, 2 
Metc. 327; Todd v. Caines, 18 B. Mon. 
620; Flournoy v. Rubey, 1 J. J. Marsh. 
560; Wood v. Sayre, 7 T. B. Mon. 663; 
Gore v. Hedges, 7 T. B. Mon. 520; 
Bruce v. Dyall, 5 T. B. Mon. 125; Helm 
v. Haycraft, 2 Litt. 171; Kennedy v. 
Coleman, 2 Litt. 6; Allen v. Gant, 1 A. 
K. Marsh. 409; Davis v. Armstrong, 1 
A. K. Marsh. 364; May v. Johnston, 2 
Bibb 220; Mars v. Buckler, 1 Bibb 
267; Quiry v. Prather, Hard. 294. 


La.—Brand v. Wilkinson, 11 La. 
Ann; 273: Lay vi. Boyee, 3) La. Ann 
wae Dussin vy. Delaroderie, 5 Rob. 


Miss.—Tapp v. Bonds, 57 Miss. 281; 
Cox v. Ross, 56 Miss. 481; Pugh v. 
Boyd, 38 Miss. 326; Fulcord v. Ham- 
berlin, 12 Miss. 649; Steen v. Briggs, 
11 Miss. 326; -Dunn v. Newman, 8 
Miss. 582. 


N. J.—Disston v. Strauck, 42 N. J. 
L. 546 [aff 44 N. J. L. 662]; Scott vi 
Dow, 14 N. J. L. 350. 


N. Y.—In re Dawson, 13 NYCivProe 
142, 20 AbbNCas 188 [aff 47 Hun 634]. 


N. C.—Oats v. Darden, 5 N. C. 500. 


Tenn.—Cowan v. Sloan, 95 Tenn. 
424, 32 SW 388; Sawyers v. Glenn, 11 
Heisk. 754; Tennessee Bank v. Can- 
non, 2 Heisk. 428; Young v. Donald- 
son, 2 Heisk. 52; Dunnaway v. Col- 
lier, 2 Heisk. 10; Robertson v. Lessan, 
7 Coldw. 159; Rigsby v. Walker, 7 
Coldw. 147; Pate v. Parks, 4 Sneed 
330; Chaffin v. Crutcher, 2 Sneed 360; 
Cannon v. Wood, 2 Sneed 177; Watkins 
v. Barnes, 1 Sneed 201; Hand v. State, 
>. Humphr, S153 Burt veePavidsonyss 
Humphr. 425; Webb v. Armstrong, 5 
Humphr. 379; McMullen v. Goodman, 
4 Humphr. 239; Phillips v. Cunning- 
ham, 5 Yerg. 416; Smith v. Wells, 5 


Yerg. 202; Porter v. Webb, 4 Yerg. 
1615) Cook ov. Smith, 1 -Yers, 91482 
Vance v. Cheatham, 5 Hayw. 39. 
Tex.—Batte v. Chandler, 53 Tex. 
OSES WIGIEtlS ative GUeSt,. Ss 0m ne xan 
Vaughan v. Warnell, 28 Tex. 119; 
Spinks v. Caldwell, 23 Tex. 623; De 
Witt v. Dunn, 15 Tex. 106; Murray v. 


Evans, 25 Tex. Civ. A. 331, 60 SW 786. 


Va.—Stone v. Wilson, 10 Gratt. (51 
Va.) 529; Tyree v. Donnally, 9 Gratt. 
(50 Va.) 64; Scott v. Tankersley, 10 
Leigh (37 Va.) 581; Tolson v. Elwes, 
1 Leigh (28 Va.) 436. 


W. Va.—Virginia Exch. Bank vy. 
Horner, 26 W. Va. 442. 


10. Gary v. Hathaway, 6 Ala. 161; 
Hallett v. Lee, 3 Ala. 28; Adams v. 
White, 2 Ala. 37; Kirkmans v. Haw- 
LNs ele EOL’. (Ala.) 22. 


Summary remedy by order to show 
cause see supra §§ 706-708. 
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deputy on executions placed in his hands.'1 An 
officer may properly be proceeded against on the 
same motion for a failure to pay over money col- 


lected on an execution and a failure to return the -: 


execution, and judgment may be rendered for ei- 
ther cause.t? In the absence of statute authoriz- 
ing a remedy by motion, or in a case not within 
the statute, no such remedy is available.*? 


[§ 712] 5. Scire Facias.1¢ In some states, under 
statutes so providing,!® the liability of a sheriff or 
constable for an official default may be enforced 
by scire facias.1® A scire facias to subject an officer 
as special bail, by reason of his default in not tak- 
ing a bail bond, need not set forth the declaration in 
the original action, but it must show how he became 
bail, by stating that the writ in the original action 
came into his hands as such officer, and that he ar- 
rested defendant therein and neglected to take a 
bail bond.1* 
an officer by scire facias for failing to make due re- 
turn of process or to pay over moneys collected or 
received by him does not make such remedy avail- 
able for permitting an escape under a civil arrest.1® 


[§ 713] G. Necessity for Demand. A demand is 
ordinarily a condition precedent to a summary pro- 
ceeding by notice and motion against a sheriff or 


39 Miss. 


SHERIFFS AND CONSTABLES 


A statute providing a remedy against _ 


[§§ 711-715 


constable for failure to pay over the amount made 
on an execution;!® but a personal demand is not a 
prerequisite to contempt proceedings against an of- 
ficer who fails to pay over money after service upon 
him of an order requiring such payment,?° and it 
is not necessary that an officer be ruled or notified 


‘to return process before summary proceedings may 


be instituted against him for failure to make a 
return.” 


[§ 714] H. Defenses.2?* Summary proceedings 
against a sheriff or constable being a mere substi- 
tute for the more tedious and expensive remedy by 
action,?* anything which would constitute a valid 
defense for an officer in an action on the case for an 
official default is equally available as a defense in a 
summary proceeding against him;?* but an officer 
against whom a rule absolute is granted at one term 
and an attachment nisi at the next cannot, in answer 
to the latter, set up grounds decided against him 
before the rule was made absolute.?® 


[§ 715] I. Jurisdiction.2¢ The jurisdiction of 
summary proceedings against a sheriff or constable 
belongs to such court as may be given it by the stat- 
ute providing for such proceedings,?? and is ordi- 
narily in the court out of which issued the proc- 
ess in connection with which the default occurred,?® 


24. Billingsly v. Rankin, 2 Swan 


11. Womack v. Nichols, 18. Hall y. Johnson,. 8 Blackf. 
320. (Ind.) 363. 
[a] Necessity of setting out exe- 19. Broughton v. State Bank, 6 


cutions.—Such a motion need not set 
out the various executions, if a 
schedule or list of them is filed with 
the motion. Womack v. Nichols, 39 
Miss. 320. 


Summary proceedings by sheriff or 
constable against deputy in general 
see supra § 697. 


12. Spinks v. Galdwell: 23 Tex. 623. 
13. Williams v. McBroom, 1 Stew. 
(Ala.) 192; Dussin vy. Delaroderie, 5 


Rob. (La.) 202. 


fa] Thus the remedy by motion 
given by statute to any one entitled 
to money received by a sheriff is not 
applicable to proceedings against a 
sheriff to make him responsible on the 
ground of his having illegally re- 
leased ‘defendant from arrest, and mo- 
tion is not the proper remedy in such 
case. Dussin v. Delaroderie, 5 Rob. 
(la.) 202. 


Right to proceed summarily as de- 
pendent on statute in general see su- 
pra § 696. 


14. Generally see Scire Facias 56 
(OL YA 1 ee 


Rule or order to show cause see su- 
pra §§ 706-708. 


15. See statutory provisions. 


16. Baker v. Mortimer, 5 Blackf. 
(Ind.) 32; Savage v. Hussey, 48 N. 
On49% Malpass v. Fennell, 48 N. C. 
U9is Gray v. Hoover, 15 N. C. 475; Bil- 
lings v. Russell, 23 Pa. 189, 62 AmD 
830; McClain v. ‘Smith, ira LegInt (Pa.) 
183. See Griffin v. Davis, 3 LackLegN 
(Pa.) 41 (under a statute providing 
for the issuance of a Summons com- 
manding the officer to appear and 
show cause why judgment should not 
be entered against him for an official 
default, such summons is in the na- 
ture of a scire facias rather than an 
ordinary summons). 


17. Malpass v. Fennell, 48 N. C. 79. 


Port. (Ala.) 48; Allen v. Grant, 1 A. 
K. Marsh. (Ky.) 409; Davis v. Arm- 
A 


strong, 1 wk. Marsh. o(kcy. i 3645 
Mars v. Buckler, 1 Bibb (Ky.) 267; 
Cook v. Smith, 1 Yerg. (Tenn.) 148. 


See Moore v. Moore, 2 Disn. (Oh.) 490 
(where the dealings between the par- 
ties were considered equivalent to a 
ademand). Compare Patton v. Sims, 13 
B. Mon. (Ky.) 397 (holding that on a 
motion against a constable for not 
paying over moneys collected by him, 
no judgment can be rendered thereon 
for a greater sum than the amounts 
collected and legal interest, unless a 
demand on the officer be alleged and 
proved or admitted). 


[a] Notice to officer of intention 
to move against him for judgment is 
a sufficient application to him for 
money collected on execution, which 
he is bound to pay over, to support 
the motion. Cook v. Smith, 1 Yerg. 
(Tenn.) 148. 


[b] Demand within officer’s coun- 
ty.—A plaintiff in an execution resid- 
ing out of the county cannot recover, 
on a motion against the sheriff, the 
money collected, unless he has ap- 
pointed an agent in the county or 
made a personal or written demand 
in the county. Allen v. Gant, 1 A. K. 
Marsh. (Ky.) 409; Davis v. Arm- 
strong, 1 A. K. Marsh. (Ky.) 364; 
Mars v. Buckler, 1 Bibb (Ky.) 267. 


20. Whitman v. Haines, 4 NYS 48 
[aff 119 N. Y. 689 mem, 23 NE 1148 
mem]. 

21. Parker v. Bradley, 46 N. Y. Su- 
per. 244 

22. Matters affecting liability for 


particular defaults see passim supra 
§§ 1838-554. 

23. SBillingsly v. Rankin, 
(Tenn.) 82. 


Actions against officers for defauit 
or misconduct see supra §§ 607-695. 


2 Swan 


(Tenn.) 82. 


Defenses to actions against officers 
see supra § 624. 


25. Mize v. Blalock, 71 Ga. 861. 
26. Generally see Courts §§ 13-177. 
27. Ala.—Hood v. Blair, 95 Ala. 


629, 10 S 671; 
Ala. 315. 


Ga.—McDonald v. Feagin, 43 Ga. 
360; Bell v. Brown, 29 Ga. 212; Davis 
v. Green, 23° Ga. 185. 


Ky.—Patton v. Sims, 
Soe 
216. 

Minn.—Breuer v. 
147, 22 NW 622. 


Miss.—Cox v. Ross, 56 Miss. 481. 
Mo.—Roach v. Settles, 19 Mo. 397. 


N. C.—Buchanan v. McKenzie, 53 
NS Ca .953 


Ss. C.—James v. Smith, 2 S. C. 183. 


Tenn.—Erkman v. Carnes, 101 Tenn. 
136, 45 SW 1067; Tennessee Bank v. 
Cannon, 2 Heisk. 428; Benson v. 
Porter, Meigs. 519. 


Tex.—De Witt v. Dunn, 15 Tex. 106; 
Moore v. Harris, 1 Tex. 36. 


Ont.—Rex v. Niagara, Draper 331. 


28. Ala.—Evans v. Stevens, 8 Ala. 
BLT. 


Minn.—Breuer v. 
147, 22 NW 622. 


Mo.—Roach v. Settles, 19 Mo. 397. 


Tenn.—Tennessee Bank y. Cannon, 
2 Heisk. 428. 


Tex.—De Witt v.. Dunn; 15 Tex. 106. 
Murray v. Evans, 25 Tex. Civ, “AS 331, 
60 SW 786. 


[a] Supreme court.—A motion lies 
in the supreme court against a sheriff 
for failing to return an execution is- 
sued from that court. Tennessee 
Bank v. Cannon, 2 Heisk. (Tenn.) 428. 


Andrews v. Keep, 38 


5 13 B. Mon. 
Jennings v. Jones, 4 J. J. Marsh. 


Elder, 33 Minn. 


Elder, 33 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 715-717] 


or to which such process is returnable,?® rather than 
in any other court,*® unless grounds for relief in 
such other court are specially pleaded.*! It has 
been held that a court of one county may entertain 
summary proceedings against the sheriff of another 
county for defaults in respect to the execution of 
its process;*? but there is also authority to the 
contrary.** Where a motion presents two separate 
and distinct causes of action, as to one of which the 
court is without jurisdiction, a demurrer to the 
motion is properly sustained,*+ but before dismiss- 
ing the motion opportunity must be given to the mov- 
ing party to amend by striking out the cause as to 
which there is no jurisdiction.?® 


[§ 716] J. Time for Instituting Proceedings.?® 
Where a statute limits the time within which sum- 
mary proceedings against a sheriff or constable may 
be instituted,?*? the remedy is lost if proceedings 
are not begun within such time;** and it has been 
held that even though a general statute respecting 
the commencement of actions against such officers 
does not by its terms apply to proceedings as for 
contempt, it is applicable in its spirit and intent 
and the court has power to withhold the exercise 


29. 
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Humphries v. Lawson, 7 Ark.;and had taken benefit under it to the 
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of its jurisdiction in a summary proceeding on mo- 
tion against an officer whenever an action for the 
claim sought to be enforced is barred by the stat- 
ute of limitations.*® In the absence of statute sum- 
mary proceedings must be instituted within a rea- 
sonable time after the default.4° As a general 
rule the summary remedy against an officer for a 
default with respect to the execution of process is 
not limited to the return term, but may be sought 
at a subsequent term;*! and a statute providing 
for summary proceedings to be instituted at a par- 
ticular term does not require that the judgment shall 
be rendered at such term.*? It has been held that 
an officer may be proceeded against summarily aft- 
er he has gone out of office;+® but there is some au- 
thority to the contrary.** 


[§ 717] K. Notice*® or Process**—1. Necessity. 
As a general rule, under statutes providing for sum- 
mary proceedings against sheriffs and constables for 
official defaults,#7 such a proceeding must be pre- 
ceded by notice to the officer*® or the issuance of 
process advising him of the proceedings against 
him,*® which notice or process must be served upon 
the officer®® the statutory length of time before the 


Ga. 361. 


344; Tapp v. Bonds, 57 Miss. 281; Cox 
ag Ross, 56 Miss. 481. 


30. Griffin v. Nix, 33 Ga. A. 136, 
125 SE 732. And see cases ‘supra 
notes 28, 29. F 


31. Griffin v. Nix, supra. 
32. Kennedy v. Coleman, 2 Litt. 
(Ky.) 6; Breuer v. Elder, 33 Minn. 


147, 22 NW 622; Tapp v. Bonds, 57 
Miss. 281; Cox v. Ross, 56 Miss. 481. 
See Virginia Exch. Bank v. Horner, 26 
W. Va. 442 (an act for summary pro- 
ceedings against a sheriff for failure 
to levy an execution, permitting the 
court to which the process was re- 
turnable to enter judgment against 
the officer on motion, although the 
sheriff may reside in another county, 
is not unconstitutional). 


33. Sheffield v. State, 69 Ga. poe 
Hodges v. Myers, 17 Ga, 292; Kellog 
v. Buckler, 17 Ga. 187; Wood v. aes 
10 Yerg. (Tenn.) 505. 


34. Hood v. Blair, 95 Ala. 629, 10 
S 671. 
35. Hood v. Blair, supra. 


36. Limitations of actions gener- 
ally see Limitations of Actions 37 C. 
J. p 666 


37. See statutory provisions. 

28. Quiry v. Prather, Hard. (Ky.) 
294. 

39. Van Tassel v. Van Tassel, 31 
Barb. (N. Y.) 439. But see Hill v. 
Rice, 7 Kulp (Pa.) 311 (holding that 


a statute requiring suits against con- 
stables for acts done in obedience to 
a justice’s warrant to be brought 
within six months after the act com- 
mitted, is not applicable to a sum- 
mons against a constable to show 
cause why an execution should not is- 
sue against him for the amount of an 
execution directed to him, to which 
he had not made return according to 
law). 

40. 


(N. Y.) 35; 
GN-s Y:.) 555; 


Jourden v. Hawkins, 17 Johns. 
Peo. v. Gilleland, 7 Johns. 

Mongie v. Cheney, 19 = 
©. L. 145; Rex v. Perring, 3 B. & P. 
151, 127 Reprint 83; Rex v. Sheriff of 
Surry, 7 T. R. 452, 101 Reprint 1072. 
See Young v. Donaldson, 2 Heisk. 
(Tenn.) 52 (where plaintiff had adopt- 
ed and ratified an insufficient return, 


extent of the full satisfaction of his 
judgment and interest, and slept on 
his rights for two years, he must be 
held to have waived his right, and 
could take nothing by a motion for 
judgment against the sheriff because 
of such return). 


Compare Brockway v. Wilber, 5 
Johns. (N. Y.) 356 (where a rule for 
an attachment against a sheriff for 
not returning an execution delivered 
to his deputy was granted, although 
twelve years had elapsed after the ex- 
ecution was issued). 


41. Kirkmans v. Harkins, 1 Port. 
Mars 22; Steen v. Briggs, 11 Miss. 


42. Turner v. Fendall, 1 Cranch (U. 
S,) aaliey 2) W edihhs slattes: KaCas, No. 
4,727, i Cranch C. C. 35]. 


43. Ga.—Bell v. Thorpe, 44 Ga. 509; 
Hand v. Greenville, 22 Ga. 476. 


Tll.—Buckmaster v. Drake, 
ayia 


La.—Graham v. Swayne, 1 Rob. 186. 
See Grayson v. Paris, 16 La. Ann. 256 
(recognizing the rule). 


Miss.—Tapp v. Bonds, 57 Miss. 281. 
N. C.—Oats v. Darden, 5 N. C. 500. 


44. Cowan v. Sloan, 95 Tenn. 424, 
32 SW 388; Neil v. Beaumont, 3 Head 
(Tenn.) 556; Kinzer v. Helm, 7 Heisk. 
(Tenn.) 672. 


45. Generally see Notice 46 C. J. 
p 534, 
46. 
p 432. 


47. See statutory provisions. 


48. Ala.—Huggins v. Powell, 19 
Ala. 129; Armstrong v. Robertson, 2 
Ala. 164; Broughton v. State Bank, 6 
Port. 48; Hill v. State Bank, 5 Port. 
537; Marchbanks v. Rogers, 1 Stew. 
148. Compare Kirkmans v. Harkins, 
1 Port. 22 (holding that under the act 
of 1826 in a proceeding against a sher- 
iff for not collecting the money due on 
an execution, notice to him of the sug- 
gestion to the court was not neces- 
sary, as the application is ex parte, 
and the issue is ordered as of course 
on plaintiff's suggestion). 


Ga.—Brannon v. Central Bank, 18 


LOPE 


Generally see Process 50 C. J. 


Ind.—Dixon v. Boyer, 7 Blackf. 547. 


Ky.—Johnson v. Bradley, 11 Bush 
666; Todd v. Caines, 18 B. Mon. 620; 
Fergus v. Ball, 1 Litt. 197. 


peered as lee v. Hancock, 19 La. Ann. 


nas Sine y S page! v. Ringgold, 4 


Harr. & J. 


Miss.—Weber v. Everman, 47 Miss. 
540; Vance v. Connell, 1 Miss. 254. 


Pata en v. Apperson, 19 Mo. 


N. Y.—Peo. v. Acker, 20 Wend. 612; 
Peo. v. Ten Eyck, 1 Wend. 306. 


Pa. ay ig ae v. Dewoody, 157 Pa. 
603, 27 A 6 


Va.xStone v. Wilson, 10 Gratt. (51 
Va.) 5 


W. Va.—Exchange Bank vy. Horner, 
26 W. Va. 442. 


[a] In Tennessee (1) no notice of 
motion is required if the motion is 
made at the return term of the proc- 
ess in a court of record, or within six 
months after the right to the motion 
has accrued in any other court (Lane 
v. Keith, 2 Baxt. 189; Phillips v. Cun- 
ningham, 5 Yerg. 416; Vance v. Cheat- 
ham, 5 Hayw. 395 Singleton v. Bell, 
Cooke 267. See Metcalf v. Grainger 
Coroner, 1 Overt. 61 [apparently ap- 
plying the rule]), (2) and where the 
process is delivered to the officer no 
notice is required (Lane v. Keith, su- 
pra; Reese v. Creson, 1 Baxt. 458), 
(3) but where it is sought to hold a 
sheriff liable on the certificate of the 
clerk of the court that he mailed the 
process to him, the sheriff is entitled 
to notice (Lane v. Keith, supra; Reese 
v. Creson, supra), (4) and when the 
motion is made after the return term, 
notice is necessary. Phillips v. Cun- 
ningham, supra; Vance vy. Cheatham, 
supra). 


49. Hukill v. Staats, 2 Del. 385. 


50. Anonymous, Lofft 301, 98 Re- 
pnt 662. And see cases infra note 


[a] Personal service is necessary, 
in the absence of any provision to the 


contrary. Anonymous, Lofft 301, 98 
Reprint 662, 
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hearing or the granting of the rule or attachment 
sought;°t and where notice is given to an officer 
that a motion for judgment against him for an of- 
ficial default will be made at a specified time, the 
motion must be made at the time appointed, or some 
other proceedings had to keep alive the notice, or 
it will lose its force.®2 An officer may, however, 
waive the requirement of notice,®? or objections 
founded upon its irregularity.°+ Where an officer 
amends his return to a writ, after notice of a pro- 
ceeding against him founded upon the original re- 
turn, a second notice is not necessary.®°° 


[§ 718] 2. Form, Contents, and Sufficiency. 
Where notice of a summary proceeding against a 
sheriff or constable is required,®* it must inform 
the officer to whom it is directed of the act or de 
fault upon which his alleged liability is based,** 
and of the remedy which it is sought to enforce 
against him.°’ Where the statute prescribes the 
form of process to be issued, such form must be 
adhered to.°® In some states the rule is that the 


Peo. v. Acker, 20 Wend. (N. Y.) 

Peo. v. Ten Eyck, 1 Wend. (N. 
Y.) 306; Franklin v. Lamb, 1 Johns. 
(N. Y.) 508; Stewart v. Williams, 2 
Johns. Cas, (CN; ¥Y.)) (Ll McGourch’ v. 
Armstrong, Col. Cas, (N. Y.) 56; Burt 
v. Davidson, 5 Humpnhr. (Tenn.) 425; 
Mursray v. Evans, 25 Tex. Civ. A. 331, 
60 SW 786. 


[a] Date of acceptance of service 


invalid. 
Bank, 4 Ala. 516. 
58. 


SHERIFFS AND CONSTABLES 


a sheriff that a motion will be made 
against him for failure to return a 
fieri facias for the amount of the judg- 
ment, instead of the execution, is not 
Godbold v. Planters’, 


Caskey v. Nitcher, 8 Ala. 622; 
McRae v. Colclough, 2 Ala. 74; 
v. State Bank, 5 Port. (Ala.) 537. 
see Hart v. Robinett, 5 Mo. 11 (hold- 


[§§ 717-719 


notice must contain all the requisites of a petition.®? 
It has been held sufficient to specify the term at 
which the motion is to be made, without designat- 
ing any particular day.*! The notice of a motion 
against an officer for failure to return an execution 
need not require him to produce the execution ;** 
nor is the validity of such a notice affected by the 
fact that it demands, as a legal conclusion, more 
or less by way of interest or damages than plaintiff 
is entitled to.6 Where a rule nisi calls on a sheriff 
to make return of his actings and doings in the 
premises, and also to show cause why he should not 
be attached for a contempt, this is such a notice 
as to justify making the rule absolute and granting 
an attachment.°* A notice is not invalidated by 
an error in the date.°° 


[§ 719] L. Parties. As-a general rule sum- 
mary proceedings against a sheriff or constable are 
properly instituted by and in the name of the person 
who is injured by his default;°* but it has been 
held that proceedings by attachment as for con- 


for neglect to return an execution that 
defendant was sheriff when the writ 
was placed in his hands is sufficient 
without averring the continuance of 
his official character up to the return 
day. Casky v. Haviland, 13 Ala. 314, 
319 (“If the determination of his [the 
sheriff's] office between the periods of 
the receipt and return of the execution 
could have availed anything in the 


etc., 


Pill 
But 


or filing acceptance as material. 
Where an officer against whom sum- 
mary proceedings have been institut- 
ed formally accepts service of notice 
thereof twelve days before the time 
fixed for hearing therein, and such ac- 
eceptance is filed three days before 
such hearing, there is sufficient com- 
pliance with a statute requiring five 
days’ notice to be given, since the time 
is to be reckoned from the date of ac- 
ceptance and not from the date of 
filing. Murray v. Evans, 25 Tex. Civ. 
A. 331, 60 SW 786. 


52. Armstrong v. Robertson, 2 Ala. 
164. See Gary v. State Bank, 11 Ala. 
771 (recognizing the rule). 


53. Champion v. Dunn, 2338 > Sy. 
366, 25 SW (2d) 1023; Watkins v. 
Barnes, 1 Sneed (Tenn.) 201. 


[a] Appearance and defense cure 
the want of notice of a motion for 
judgment against a sheriff for failure 
to return an execution. Champion v. 
Dunn, 233 Ky. 366, 25 SW (2d) 1023; 
Watkins v. Barnes, 1 Sneed (Tenn.) 
201. See Burt v. Davidson, 5 Humpbhr. 
(Tenn.) 425 (apparently recognizing 
the rule). 


54. Chaffin v. Crutcher, 
(Tenn.) 360; Winston v. 
County, 4 Call (8 Va.) 357. 


[a] Appearance as waiver.—<An of- 
ficer waives any irregularity in a no- 
tice of summary proceedings against 
him by appearing at the time fixed 
and omitting to make any objection to 
the notice. Chaffin v. Crutcher, 2 
Sneed (Tenn.) 860; Winston v. Han- 
over County, 4 Call (8 Va.) 357. 


55. Stone v. Wilson, 10 Gratt. (51 
Va.) 529. 


56. Necessity for notice see supra 
Seals 


57. 


2 Sneed 
Hanover 


Godbold v. Planters’, etce., 
Bank, 4 Ala. 516; Hill v. State Bank, 
5 Port. (Ala.) 537; Hukill v. Staats, 
2 Del. 385; Johnson v. Bradley, 11 
Bush (Ky.) 666. 

{a] Harmless error.—A notice to 


ing that, although different remedies 
and penalties are provided under dif- 
ferent statutes, the notice need not 
specify the statute under which the 
proceedings are brought). 


[a] Sufficiency of designation.— 
(1) Where there were two statutes 
giving the right to proceed against a 
sheriff for failure to return an exe- 
cution, one giving a fine of five per 
eent on the amount of the judgment, 
and the other the amount of the judg- 
ment itself, a notice to the sheriff that 
plaintiff would proceed for the amount 
specified in the writ of execution suf- 
ficiently indicated under what statute 
he would proceed. Caskey v. Nitcher, 
8 Ala. 622. (2) A notice describing 
the execution upon which the alleged 
liability of the officer is based as a 
“fieri facias” sufficiently shows that 
it issued against property and ‘not 
against the person, and hence that 
the remedy sought is that authorized 
by the act of 1819. McRae v. Col- 
clough, 2 Ala. 74. 


59. Hukill v. Staats, 2 Del. 385. 


60. Casky v. Haviland, 13 Ala. 314; 
Spence v. Rutledge, 11 Ala. 557; John- 
son v. Bradley, 11 Bush (Ky.) 666; 
Terrill v. Cecil, 3 Mete. (Ky.) 3847; 
Fergus v. Ball, 1 Litt. Gy.) 197: 


[a] Sufficiency of statements.—(1) 
In a notice to a sheriff of a rule for 
failing to pay over moneys collected 
on execution, it is sufficient to state 
a demand after the collection, and 
before the notice, without alleging a 
day certain when the demand was 
made. Spence v. Rutledge, 11 Ala. 
557; Price v. Cloud, 6 Ala. 248. (2) 
It is not necessary in such a notice 
to allege that plaintiff resides in the 
county where the judgment was ren- 
dered, since, if plaintiff resides in a 
different county, it is a matter of de- 
fense to the sheriff who, by making 
that proof, will cast on plaintiff the 
necessity of proving a personal de- 
mand or an order in writing. Spence 
v. Rutledge, supra. (3) An allegation 
in a notice of motion against a sheriff 


defence, it devolved upon him to show 
the fact’). (4) A notice of proceed- 
ings founded upon a failure to return 
an execution is sufficiently certain 
where it describes the execution with- 
out mentioning any credits that may 
be indorsed on it. Fergus v. Ball, 1 
itt. -Gscy Lon. 


Pleading in summary proceedings 
against officer in general see infra § 
72@. 


61. Welch v. Fourier, 6 Ala. 516; 
McRae v. Colclough, 2 Ala. 74. 


62. Armstrong v. Apple, 2 Coldw. 
(Tenn.) 280. 


63. Lashley y. Wilkinson, 2 Head 
(Tenn.) 482. 


64 Brannon v. Central Bank, 18 
Ga. 361. 


65. Scott v. Dow, 14 N. J. L. 350. 
Compare Gore v. Hedges, 7 T. B. Mon. 
(Ky.) 520 (holding that an error in 
the year, in the date of a notice given 
to a sheriff of a motion against him, 
is cured by a correct statement of the 
time the court would be held at which 
the motion would be made). 


Be: Generally see Parties 47 C. J. 
p 1. 
67. U. S.—Turner v. Fendall, 1 


Cranch 116,-2) LL. edt 53" aft 8 BS Cals: 
No. 44727) 2 Cranch GaGy 35i: 


so eRe v. Harkins, 1 Port. 


Pi ithe toscana a v. Lawson, 7 Ark. 


Ga.—Murphy v. Justices Wilkinson 
County Inferior Ct., 11 Ga. 331. 


Ky.—Sanders v. 
Bank, 2 Metc. 327. 


Say ratte wee Vv. Kord,29S.8¢e 


Commonwealth 


L. 
Va.—Tolson v. Elwes, 1 Leigh (28 
Va.) 436. 


But see Barton v. Continental Oil 
Co., 5 Colo. A. 341, 88 P 432 (holding 
that a proceeding against a _ sheriff 


For later cases; developments and changes in the law see Annotations, same title and section number, 


§§ 719-720] 


tempt should be in the name of the state.°* There 
is authority for the rule that two or more persons 
having distinet interests may unite in a summary 
proceeding against an officer,®°® but the contrary 
has also been held.?° The officer whose default 
forms the basis of the proceeding must, of course, 
be made a party thereto;*! and a motion against 
“the sheriff of” a designated county, without men- 
tioning his name, cannot be considered.*? An ap- 
plicant for a rule against an officer for the distri- 
bution of a fund in his hands need not in the first 
instance make other claimants of the fund parties 
to the proceeding;** but after the granting of the 
rule, upon proper notice to such other claimants, 
either by the applicant or by the officer, they may, 
if they so desire, come in and be made parties.’* 
Plaintiff’s attorney is not a proper party to a mo- 
tion against an officer for a failure to pay over 
money collected on execution because of the fact 
that he claims a lien on such money for the com- 
pensation for professional services and has notified 
the officer of such claim.7® The permission of an 
execution plaintiff that a motion for statutory dam- 
ages for the sheriff’s failure to return an execu- 
tion shall be carried on for the benefit of one of 


seeking to compel him, under penalty 78. 
of imprisonment, to pay the amount 
of a loss suffered through his unlaw- 


ful action, can be instituted only by 


and in the name of the people). 79, 

[a] Bankruptcy of injured person. | P 1. 
—A motion against a sheriff for neg- 80 
lecting to release an execution against C 530 
one who was afterward declared a|VY° J. 
bankrupt must be in the name of the sl. 
assignee in bankruptcy. Gary v. [at 


Bates, 12 Ala. 544. 


{b] Application in name of court. 
—Where a sheriff has money in his 
hands raised from the sale of a run- 
away slave, a rule against him requir- 
ing him to pay it over is properly ap- 


ecution. 
726, 118 8S 629% 


[b] 


SHERIFFS AND CONSTABLES 


Garey v. Frost, 5 Ala. 636. 
Liabilities of sureties on official 
bonds see infra §§ 783-1111. 


Generally see Pleading 49 C. J. 


See Summary Proceedings [37 


See cases infra this note. 


Formal pleadings are not re- 
quired on motion for damages for the 
failure of a sheriff to return an ex- 
Watson v. Boyett, 151 Miss. 


Averment of facts showing li- 


[57 Cod.) 991 


the Mer oedenie who was a mere surety for the oth- 

ers, but paid the amount, does not invest the surety 
with such a beneficial interest as requires that he 
be a party to the motion.7® An officer who has been 
ruled for a failure to make the money due upon 
an execution placed in his hands cannot convert the 
proceeding thus instituted against him into a rule 
against himself and a third person, not an official, 
by having the latter made a codefendant to the 
rule.?7 The sureties on the official bond of an officer 
are not necessary parties to summary proceedings 
against him for an official default.*® 


[§ 720] M. Pleading.?® The rules relating to 
the sufficiency of the petition or moving papers in 
summary proceedings generally®® are applicable to 
summary proceedings against a sheriff or constable 
for an official default.2! In some jurisdictions, 
where the proceeding is by motion,*? the notice of 
the motion serves as the initiatory pleading of the 
moving party,*? and a written declaration is not 
necessary.** The officer may be permitted by the 
court to make answer at any time before the order 
or rule against him becomes absolute;*® and the 
sufficiency of his answer is to be determined under 
the ordinary rules of pleading.*® In proceedings 


extend beyond the amount of the debt, 
interest and costs; and if the proper- 
ty which could have been levied upon 
was of less value than the debt, the 
value of the property would be the 
measure of the liability’’). 


[ec] Capacity to sue—Where a 
judgment creditor issued an execution 
on which the sheriff made no return, 
and by a petition or motion seeks to 
hold the sheriff liable for his failure 
to make return, the sheriff is not en- 
titled to object that the petition or 
motion against him does not show 
whether the plaintiff was a firm, part- 
nership, or corporation, for the plain- 
tiff’s right to sue was determined in 
the former action. Waxahachie 


plied for in the name of the court of 
the county, although the sale was 
made by virtue of a process issued on 
an order of the justices of the court 
in the name of the clerk of said court. 
Murphy v. Justices Wilkinson County 
Inferior Ct., 11 Ga. 331. 


‘{c] Person for whose benefit writ 
was sued out by another cannot main- 
tain the motion in his own name. 
Tolson v. Elwes, 1 Leigh (28 Va.) 436. 


Injured person as party entitled to 
summary remedy see supra § 698. 


68. State v. Charleston Dist., 8 S. 
Onw.o2'45.) “Compare Peoy ve EKerris;<3 
Johns. (N. Y.) 160 (holding that be- 
fore the attachment issues against 
the sheriff the proceedings are to be 
entitled in the names of the parties 
in the suit; 
attachment the proceedings must be 
entitled in the name of the people). 


69. Taylor v. Johnson, 17 Ga. 521. 

70. Patterson v. Mobile Cir. Ct., 11 
Ala. 740. 

71. Buckner v. Baker, 11 La. 459. 

72. Weems v. Brazoria County, 48 
Tex. 481. 

73. Berrie v. Smith, 97 Ga. 782, 25 
SE 757. 

74. Berrie v. Smith, supra. 

75. Pugh v. Boyd, 38 Miss. 326. 


76. Sanders v. Commonwealth 
Bank, 2 Mete. (Ky.) 327. 


77. McConnell v. West, 105 Ga. 468, 
30 SE 654. 


but after granting of the! 


ability.— (1) The plaintiff or moving 
party must aver every fact necessary 
to show that the officer is liable. 
Thompson v. Healy, 4 Mete. (Ky.) 
257; Terrill v. Cecil, 3 Metce. (Ky.) 
347; Johnson v. Bradley, 11 Bush 
(Ky.) 666. (2) On a summary pro- 
ceeding or motion to hold a sheriff 
liable for the debt because of his fail- 
ure to levy an execution, a petition 
or motion alleging that the execution 
issued to the sheriff, that he failed 
and refused to execute it and returned 
it unsatisfied, and that at the time the 
debtor had property in his possession 
in the county, subject to execution, 
sufficient to satisfy the same, and 
praying for judgment for the amount 
of the debt with interest and costs, is 
sufficient. Murray v. Evans, 25 Tex. 
Civ. A. 331,333, 60) SW..%86" ¢“It is 
pointed out that the motion does not 
set out the return endorsed by the de- 
fendant upon the execution; that it 
does not in terms allege that he failed 
or refused to levy upon or sell any 
property justly liable to execution, 
when the same might have been done, 
and does not allege that he had 
knowledge of the existence of any 
such property. If in fact, this were 
a proceeding to recover a penalty ar- 
bitrarily fixed by statute, without ref- 
erence to the right and wrong of the 
transaction, we might sustain some of 
these contentions. . weButS artic 
cle 2386, under which this proceeding 
was instituted, renders the officer lia- 
ble only when it is made to appear 
that he failed or refused to levy upon 
or sell property justly liable to exe- 
cution, when the same might have 
been done, and his liability does not 


. 


Nursery Co. v. Sansom, (Tex. Civ. A.) 
138 SW 422. 


82. Summary ake a by mo- 
tion see supra § 711 


: ES. Walker v. murnineeed: 3 Ada. 
ios 
[a] Amendment.—The notice may 


be amended on motion. 
Turnipseed, 8 Ala. 679. 


Form and contents of notice of mo- 
tion see supra § 718. 


84. conery, v. Henley, 4 Stew. & P. 
(Ala.) 9 


85. Hixon v. Callaway, 2 Ga. A. 
678, 58 SE 1120. See Garrett v. Cowe- 
ta Fertilizer Co., 20 Ga. A. 348, 93 SH 
68 (it is within’ the sound discretion 
of the trial judge to allow a traverse 
toa money rule against a sheriff to 
be filed at the second term, and that 
his discretion will not be controlled 
unless manifestly abused). 


86. See cases infra this note. 


{a] General denial.—(1) On a rule 
against an officer for failure to make 
the money on a levy of an execution, 
an answer by the officer denying each 
and every allegation of the petition is 
properly allowed to stand. Sanders 
v. Carter, 124 Ga. 676, 677, 52 SE 887 
(“The plaintiff alleged that there had 
been a levy, that the property levied 
upon was sufficient to satisfy his lien, 
and that the officer had had ample 
time in which to ‘make said money 
and has not done so.’ In denying each 
and every allegation of the petition 
the officer necessarily denied that 


Walker v. 


992 [57 C.J.] 


by suggestion under a statute requiring the court 
to cause an issue to be made up to try the faet, a 
denial of the allegations of the suggestion presents 
An omission to verify an answer or 
traverse is at most an amendable defect,** and in 
the absence of objection thereto the irregularity is 
An answer is to be taken as true 
if not traversed;°° and therefore, when no traverse 
is taken, or a traverse filed is stricken, and the facts 
set out in the answer constitute a sufficient defense, 
the rule should be discharged or the proceedings 
It has been held that, in the absence 
of laches, a traverse may be filed at any time before 


an issue.’7 


deemed waived.®® 


dismissed.°1 


the proceeding comes to trial.°” 
[§ 721] N. Issues.°3 


there had been a levy; and if there 
was no levy, it follows as a logical se- 
quence that there were no funds in 
his hands out of which to satisfy the 
plaintiff's lien. The answer could not 
be construed as evasive or ambigu- 
ous’). (2) The filing of a general de- 
niel waives the officer’s right to ob- 
ject to the failure of the petition to 
show the status of plaintiff as a part- 
nership or corporation. Waxahachie 
Nursery Co. v. Sansom, (Tex. Civ. A.) 
138 SW 422. 


{[b] Allegations neither admitted 
nor denied for want of information.— 
An answer of an officer in Summary 
proceedings that for want of sufficient 
information he can neither admit nor 
deny that the movant is the duly ap- 
pointed trustee in bankruptcy of the 
execution plaintiff is sufficient to place 
upon the movant the burden of estab- 
lishing his allegation by proof. Black 
v. Weaver, 7 Ga. A. 507, 67 SE 389. 


[ec] Uncertainty and indefiniteness. 
—An answer of a sheriff which is so 
vague, uncertain, and indefinite that 
it cannot be traversed is insufficient. 
Albert v. Howell, 32 Ga. 548. 


[ad] Conclusions or allegations of 
fact.—An answer, filed by an officer 
to a rule against him to distribute 
money in his hands arising from the 
sale of property under execution, 
which denies allegations of the rule 
that plaintiff's execution was of the 
“highest dignity’, and alleging that 
he has not paid over the money be- 
cause of another execution which the 
execution creditor claimed to be of the 
“highest dignity,’ and entitled to pri- 
ority as to the fund, does not state 
mere conclusions, and it is error to 
strike therefrom such denial and such 
allegations. Read Phosphate Co. v. 
S. Weichselbaum Co., 1 Ga. A. 420, 58 
SE 122. : 


[e] Implied admissions.—Where a 
sheriff answers a rule against him to 
show cause why he has not made the 
amount of a judgment out of property 
seized by him, admitting the levy and 
justifying his failure to sell, but not 
suggesting that the value of the prop- 
erty was less than the amount of the 
debt, the sufficiency of the property 
to pay the debt is by implication ad- 
mitted. O’Pry v. Kennedy, 86 Ga. 
662, 13 SE 940 (after the sheriff’s an- 
swer had been traversed, the traverse 
tried, and a verdict rendered on that 
issue, he was not entitled to amend 
his answer by alleging that the prop- 
erty was only of a certain value, or 
of less ‘value than the amount of the 
execution). 


{[f] Inferences from answer.—In a 
proceeding to compel an officer to pay 
over to plaintiff funds realized from 
the sale of property upon which plain- 
tiff’s execution and another execu- 


Where a general denial is 


SHERIFFS AND CONSTABLES 


in issue.?# 


without taking 


[§§ 720-722 


interposed in a summary proceeding against one as 
sheriff or constable for an official default, the ques- 
tion whether defendant is or is not such officer is 
On scire facias against an officer to hold 
him as special bail, he having discharged defendant 


bail, the objection that a capias 


ad satisfaciendum had not issued against defend- 
ant and been returned non est inventus, as required 
by statute, must be taken by special plea, and can- 
not be raised under the plea of nul tiel record.®® 


[§ 722] O. Variance.°®® 
ance between the execution described in a notice of 
motion against a sheriff or constable and that of- 


Whether or not a vari- 


fered in evidence is fatal depends upon the extent 


and materiality 


tion have been levied, an answer by 
the officer admitting that he has in his 
hands funds arising from such sale, 
but not showing the amount, thereof, 
gives rise to no inference that he has 
not sufficient funds to pay both ex- 
ecutions, and a judgment for the offi- 
cer is not authorized. Georgia Fer- 
tilizer, etc., Co. v. Nix, 82 Ga. A. 740, 
124 SE 804. 


[g] Matter of defense.—(1) An an- 
swer by a sheriff to a rule or motion 
for failure to make money on an ex- 
ecution must, in order to be sufficient, 
set up some facts as a legal excuse 
for his default or inactivity, and show 
that the money could not have been 
collected by reasonable diligence. 
Hallett v. Lee, 3 Ala. 28; Wheeler v. 
Redding, 55 Ga. 87; Brantley Co. v. 
Southerland, 1 Ga. A. 804, 57 SE 960. 
(2) So on motion against a sheriff, 
suggesting that by due diligence the 
money could have been made on an 
execution, a plea stating that the exe- 
cution was levied a short time before 
the return-day, and a delivery bond 
taken, returned, and forfeited, without 
showing a sufficient excuse for the de- 
lay, is bad. Hallett v. Lee, supra. (3) 
And an answer which admits that the 
execution was in the sheriff’s hands 
for a considerable length of time, but 
denies the allegation that plaintiff 
during that time had on more than 
one occasion pointed out to him prop- 
erty on which he could levy, is insuf- 
ficient. Brantley Co. v. Southerland, 
supra. (4) But in proceedings against 
an officer for failing to make the mon- 
ey under an execution, an answer Set- 
ting up that his failure to make the 
money was in consequence of written 
orders by plaintiff not to proceed with 
it is sufficient as against demurrer. 
Holcombe v. Dupree, 50 Ga. 335. (5) 
And where, on a rule against a sher- 
iff to show cause why he should not 
pay over certain money or account for 
failure to collect it on execution, the 
sheriff in his answer shows that the 
execution has been paid off in whole 
or in part, and that plaintiff is not 
injured by his default to the extent 
claimed, it is error to strike such an- 
swer on demurrer. Wheeler v. Thom- 
as, 57 Ga. 161. 


[h] Counterclaim.—An answer or 
response filed by a sheriff which is not 
in the form of an answer and coun- 
terclaim and does not allege any in- 
debtedness due the officer will not au- 
thorize a judgment for a counterclaim 
in his favor. Taylor v. Sowards, 225 
Ky. 567, 9 SW (2d) 709. 


[i] Attack by general or special 
demurrer.— Where an answer toa rule 
against a sheriff for failure to make a 
proper levy and return is defective in 
not responding to specific allegations 
in the rule touching possession of cer- 
tain property by defendant in execu- 


of the variance.°7 When a motion 


tion, the matter is for special, and 
not general, demurrer. Davis v. Reid, 
57 Ga. 188. 


87. Hallett v. Lee, 3 Ala. 28. 


Proceedings by suggestion to court 
see supra § 711. 


88. Pace v. Tarver, 19 Ga. A. 708, 
92 SE 227; Melton v. Hicks, 7 Ga. A. 
462, 67 SE 116. 


89. Pace v. Tarver, 19 Ga. A. 708, 
92 SH 227; Black v. Weaver, 7 Ga. A. 
507, 67 SE 389. 


90. Clement v. Bunn, 60 Ga. 334; 
Holcombe v. Dupree, 50 Ga. 335; Na- 
gle v. Lumpkin, 48 Ga. 521; Pound v. 


Carr, 40 Ga. 81; York v. Lowry, 34 Ga. 
A 389 L299 SBI 3 5! Gl Wetec ae nee 
Tumlin Co. v. Watson, 17 Ga. A. 461, 
87 SE 691; Redwine v. Jarrell, 14 Ga. 
A. 294, 80 SE 728; Read Phosphate Co. 
v. S. Weichselbaum Co., 1 Ga. A. 420, 
58 SE 122. See Smith v. West, 134 
Ga. 11, 67 SE 405 (applying the rule). 


91. Perry v. Christie, 65 Ga. 642; 
Cason v. Mulling, 50 Ga. 598; Pound 
v. Carr, 40 Ga. 81; Pace v. Tarver, 19 
GaWVA.)-7.08; 92) SHe227i) IGS Widocdigee 
Tumlin Co, v. Watson, 17 Ga. A. 462, 
87 SE 691. 


92. Melton v. Hicks, 7 Ga. A. 462, 
67 SE 116; Brantley Co. v. Souther- 
land, 1 Ga. A. 804, 57 SE 960. 


ae Generally see Pleading §§ 1144— 
94. Hopkins v. Gary, 7 Ala. 46. 
95. Gray v. Hoover, 15 N. C. 475. 
96. Generally see Pleading §§ 1187- 

5 Uo I 
97. See cases infra this note. 
fa] Variance held fatal.—On a 


motion against a sheriff for failing to 
pay over on demand money collected 
in execution, a variance of two dol- 
\ars was fatal on error, although it 
might have been cured by amendment 
in the trial court. Spence vy. Rut- 
ledge, 11 Ala. 557. 


[b] Variance held not fatal. (1) 
A motion against a sheriff for failing 
to make a return which was in behalf 
of the “President, Directors and Com- 
pany of the Union Bank of the State 
of Tennessee” did not constitute a ma- 
terial variance from the title of the 
execution, which was in the name of 
the “President and Directors of the 
Bank of Tennessee’. Howard vy. Un- 
ion Bank, 7 Humphr. (Tenn.) 26. (2) 
A variance between the date of the ex- 
ecution produced on the trial and the 
one described in the notice is not fa- 
tal. Lashley v. Wilkinson, 2 Head 
(Tenn.) 482. (3) A variance of sixty- 
two and one-half cents in the amount 
of costs between the execution de- 
scribed in the notice and that offered 
in evidence was not ground for reject- 


For later cases, developments and changes in the law see Annotations, same title and section number, - 


§§ 722-723] 


against a sheriff is based upon an alias writ a vari- 
ance between the writ described in the notice and 
the one produced in evidence cannot be aided by 
the production of the original writ which corre- 
A motion for a failure to 
return process cannot be sustained by proof of fals- 


sponds with the notice.’ 
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ity or insufficiency of the return made.°® 


ing the evidence. Fulcord v. Hamber- 
lin, 12 Miss. 649. (4) Where the no- 
tice of a motion against a constable 
for the nonreturn of an execution de- 
scribed the execution as against the 
principal only and the execution offer- 
ed on evidence was against the prin- 
cipal and a surety, it was properly 
admitted. McMullen v. Goodman, 4 
Humphr. (Tenn.) 239. 


98. Walker vy. Turnipseed, 8 Ala. 
(ah 


99. Watkins v. Barnes, 1 Sneed 


(Tenn.) 201. 


a Generally see Evidence 22 C. J. 
pis 
2. See cases infra this note. 


[a] General principle.—In general 
the moving party in summary pro- 
ceedings against an officer must prove 
every fact necessary to establish the 
officer’s liability. Johnson v. Bradley, 
11 Bush (Ky.) 666. 


[b] Official character of defendant 
(1) must be proved where a general 
denial is interposed. Hopkins vy. 
Gary, 7 Ala. 46. (2) General denial 
as putting official character of defend- 
ant in issue see supra § 721. 


[ec] Official character of defend- 
ant’s deputy.—On a motion against a 
sheriff to charge him for the failure 
of his deputy to return an execution, 
it is necessary to prove that the per- 
son to whom the writ was delivered 
was his deputy. Flournoy v. Rubey, 
1 J. J. Marsh. (Ky.) 560. 


{d] Delivery of writ to officer.—A 
sheriff cannot be held liable for, fail- 
ing to return a writ in the absence 
of any showing that the writ was de- 
ee to him. Peo. v. Adams, 6 Hill 
236. 


[e] Nature and character of writ. 
—Under a statute providing that, if 
the sheriff shall fail to make return 
of an execution that may have come 
to him from the court of the county 
for which he is sheriff on or before 
the second day of the term to which 
such execution is made returnable, 
judgment may be rendered against 
him, in a proceeding by motion against 
the sheriff for the nonreturn of a fieri 
facias, proof that the execution came 
to his hands is insufficient, without 
evidence showing from what court it 
issued, to what term it was returna- 
ble, or what was the amount thereof. 
Porter v. Webb, 4 Yerg. (Tenn.) 161. 


{f] Judgment or proceedings in 
which execution issued.—(1) In order 
to support a summary proceeding 
against a sheriff for failure to return 
an execution, plaintiff ordinarily need 
not produce the judgment. Godbold 
v. Planters’, etce., Bank, 4 Ala. 516. 
-(2) And plaintiff in a motion against 
a sheriff for having failed to hold cer- 
tain property under an execution is 
not required, in order to support his 
execution, to introduce in evidence all 
the proceedings on which the execu- 
tion is founded. Gladden v. Cobb, 73 
Ga. 235, 6 SE 161. (3) But where a 
motion against a sheriff for failing to 
return an execution counts on the 
judgment on which it was issued, for 
the amount thereof, instead of on the 
execution, plaintiff is bound, in order 
to make out his case, to introduce the 
judgment:in evidence, where the sher- 
iff takes issue on the allegation of the 


existence of such judgment. Cox v. 


Ross, 56 Miss. 481. 


[g] Balance due to plaintiff after 
payment of costs.—Where a sheriff is 
authorized by law to pay his own costs 
and those of the clerk of the court 
who issued the process out of the 
funds realized by the sale of property 
under execution, and the debtor can 
claim only the surplus after ‘such 
costs were paid, a rule against the 
sheriff to pay over certain amounts in 
his hands, realized from the sale of 
property under seizure, should be dis- 
charged if the evidence does not show 
the amount which he is entitled to re- 
tain for costs. Connors v. Citizens’ 
Mut. Ins. Co., 22 La. Ann. 330 


{h] Excuse for default.—In a sum- 
mary proceeding against an Officer, 
the burden is on him to show that he 
could not have collected the money by 
executing the writ. Waxahachie 
Nursery Co. v. Sansom, (Tex. Civ. A.) 
138 SW 422. 


{i] Notice to plaintiff on release 
under forthcoming bond.—Where the 
officer released property levied on by 
him upon being furnished a forthcom- 
ing bond, the burden is upon him, in 
summary proceedings for failing to 
make the money, to show that he gave 
to plaintiff the notice required by 
statute of the furnishing of such 
bond. - Waterall v. W. I. Swain Show 
Co:,; 10) a.2A.653, 121 S189. 


{j] Portion of fund applicabie to 
superior lien.—In proceedings against 
a sheriff for failing to turn over to 
plaintiff in execution the fund real- 
ized from a sale of property upon 
which the execution had been levied, 
the burden is on the officer to show 
what, if any, portion of the fund is 
applicable to a superior lien, in order 
that he may escape liability for the 
whole amount of the fund, not ex- 
ceeding the amount of plaintiff’s 
lien. Finance Co. of South vy. Lowry, 
36 Ga. A. 337, 136 SE 475. 


Necessity of proving case where of- 
ficer fails to appear or answer see in- 
fra $725. 


3. See case infra this note. 


[a] Consent of sheriff to escape. 
—On a motion against a sheriff for an 
escape, the court is bound, on a return 
of “executed” and proof of an escape, 
to presume it to have been made with 
the consent of the sheriff. Stone v. 
Wilson, 10 Gratt. (51 Va.) 529. 


4 See cases infra this note. 


[a] Proof of grounds of proceed- 
ing.—In general in summary ex parte 
proceedings, the onus is on plaintiff 
to make out his case in every material 


point. Cannon v. Wood, 2 Sneed 
(Tenn.) 177. 
{b] Matter of affirmative defense. 


—(1) Where, on a rule against a sher- 
iff, suggesting that by due diligence 
he could have made the money on an 
execution, he justifies his refusal to 
make a levy, or his restoration of the 
property after a levy has been made, 
on the ground that defendant had 
transferred the property, he assumes 
the burden of proving that the trans- 
fer was bona fide and effectual in law 
for the purpose for which it was made. 
Smith v. Leavitts, 10 Ala. 92. (2) On 
a hearing on an order to show cause 
why a sheriff shall not proceed to ex- 


[§ 723] P. Evidence. 
against a sheriff or constable for an official default 
the general rules of evidence! govern with respect 
to the matters necessary to be proved,” the presump- ~ 
tions which are to be indulged,* the burden of 
proof,* and the admissibility,® as well as the compe- 
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In summary proceedings 


ecute a writ of possession, the bur- 
den of proof is on the sheriff, if 
the cause is that the parties in pos- 
session were in possession at the 
time of the institution of the suit in 
which such writ was issued, and were 
not parties to such suit. Leese v. 
Clark, -29. Cal. 664. @)= On Sayeruile 
against a constable to show cause why 
he should not be attached for con- 
tempt in failing to levy an execution, 
the burden is on him to show that 
plaintiff has not been injured; and 
simply attaching an affidavit of ille- 
gality to his answer, without showing 
the truth of any of the grounds there- 
in alleged, will not prevent the rule 
being made absolute. Reeves v. Par- 
ish, 80 Ga. 222, 4 SE 768. (4) Where 
to a rule calling on the sheriff to pay 
over money, his return was that the 
money had been raised and paid over 
to the person authorized to receive it, 
and such return was traversed, the 
sheriff had the burden of proving his 
averment. Murphy . v. Wilkinson 
County, 11 Ga. 331. (5) Where, on 
motion against a sheriff for failure 
to return a fieri facias, the default is 
established, the burden is on the sher- 
iff to show a legal excuse. Hill v. La- 
barre, 12 La. Ann. 419; Brand v. Wil- 
kinson, 11 La. Ann. 273. (6) A sheriff 
in summary proceedings against him 
for loss from his failure to levy 
promptly has the burden of proving 
that the debtor would have instituted 
bankruptey proceedings immediately 
had he levied execution on the debt- 
or’s property. Hale v. Lange, (Tex. 
Civ. A.) 8 SW (2d) 1046. 


5. See cases infra this note. 


[a] Execution defendant’s owner- 
ship and possession of property.—(1) 
In a proceeding by motion against a 
sheriff to render him liable in the 
amount for which a fieri facias was 
issued on account of his failure to re- 
turn the writ within the legal delay, 
evidence is inadmissible to show that 
defendant in execution owned proper- 
ty while the writ was in the hands of 
the sheriff, which the latter neglected 
to seize, since in such case the in- 
quiry is whether the officer has incur- 
red the penalties of the act. Lav v. 
Boyce, 3 La. Ann. 622; Watson v. Boy- 
ett, 151 Miss. 726, 118 S 629. (2) 
Where a sheriff is ruled for failing to 
make the money on an execution, evi- 
dence that defendant in execution 

was in possession of a house and lot 

as of his own property, prior 
to “the day on which the executions 
came into the hands of the defendant 
in this suit, claiming ownership there- 
of, and continued in possession until 
after the return-day of the execu- 
tions,” is admissible for plaintiff. 
Whitsett v. Slater, 23 Ala. 626. - 


[b] Transcript of officer’s bond.— 
In a Summary proceeding against a 
constable, a transcript of his bond was 
not admissible, where it did not ap- 
pear from the transcript that the bond 
thus offered was approved and filed as 
prescribed by law. Monts v. Stephens, 
43 Ala. 217. 


[ec] Forthcoming bond.—Under a 
statute providing that forthcoming 
bonds shall not prejudice or affect the 
rights of plaintiffs in execution, but 
shall have effect alone between the of- 
ficer and defendant in execution, a 
forthcoming bond and the record of a 
suit thereon is not admissible in evi- 
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teney,® materiality,’ and weight and sufficiency® of | the evidence. 


dence in a summary proceeding 
against a constable for failure to en- 
force a writ of fieri facias. Madison 
Supply, etc., Co. v. Sidwell, 20 Ga. A. 
471, 93 SE 117. 


[d] Claim describing property dif- 
ferently from writ.—Where plaintiff is 
estopped from objecting that the de- 
scription in a claim made by a third 
person was materially different from 
that in attachment, it is not error to 
admit the claim in evidence, and a 
discharge from the rule is not to be 
denied merely because the description 
in the claim was not the same as that 
in the attachment. York v. Lowry, 
34 Ga. A. 389, 129 SE 793. 


[e] Writ under which property 
was taken from officer.— Where an of- 
ficer is ruled for failing to make the 
money on an execution which he had 
levied on certain negroes as the prop- 
erty of defendant, he may show that 
such negroes were taken from his pos- 
session under a writ of habeas corpus 
and discharged as free persons, and 
the writ of habeas corpus and proceed- 
ings thereon are admissible in evi- 
dence for that purpose. Union Bank 
v. Benham, 23 Ala. 143. 


[f] Right of plaintiff to contradict 
recital in writ.—Where a motion is 
made for an attachment to compel a 
sheriff to make return of an execution, 
and on motion for reargument the 
sheriff presents affidavits to show that 
a prior execution had been issued in 
the action and a levy made under it, 
a recital in the second execution that 
a levy had been made under the prior 
one, although it was an admission of 
the fact, does not estop plaintiff from 
showing that in fact no levy was 
made by the sheriff to whom the exe- 
cutions were originally’ delivered. 
Holmes v. Rogers, 2 NYS 501. 


[g] Showing omission from record. 
—On a rule against a sheriff to show 
cause why judgment should not be 
rendered against him for permitting 
a prisoner convicted of a misdemeanor 
to escape, it is not error to allow the 
sheriff to show by parol evidence that 
on a subsequent day of the same term 
at which defendant was convicted he 
was called into court and discharged 
from custody, and that by inadvert- 
ence the order of discharge was not 
entered on the record. State v. Wo- 
mack, 17 Tex. 237. 


6. See cases infra this note. 


[a] Delivery bond in different case. 
—A delivery bond which does not pur- 
port to be taken in the same case is 
not competent evidence for the sher- 
iff in a rule against him for failing 
to make money on an execution. 
Gresham v. Walker, 10 Ala. 370. 


[b] Return as evidence for officer. 
—(1) An officer cannot make evidence 
for himself by stating in his return 
an excuse for not performing his duty, 
and such return is not admissible. 
Bruce v. Dyall, 5 T. B. Mon. (Ky.) 125. 
(2) So on a motion against a sheriff 
to recover the amount of an execution 
on the ground of failure to return it, 
an amendment of the return setting 
up that the execution was not returned 
because it had been lost a few days 
after it was received, and that the 
sheriff had forgotten it was in his 
possession until it was found by him 
the day it was returned cannot be ad- 
mitted to affect the judgment which 
should otherwise be rendered against 
him, since he cannot be permitted 
thus to make evidence in his own fa- 
vor. Holderman vy. Brasfield, Litt. 
Sel Gas (Ky. 2s Ge Wihere= the 
return itself shows that the officer 


has not performed his duty, it is not 
evidence for him. Rowand y. Grid- 
ley, 2 Miss. 210. (4) In a proceed- 
ing based upon the failure to make 
a return at the proper time, however, 
the return is admissible to show that 
defendant had no property subject to 
execution and so that plaintiff has not 
been injured. Carroll v. Webb, (Tex. 
Civ. A.) 4 SW (2d) 318. 


7. See cases infra this note. 


[a] TIllustrations.—(1) Where up- 
on the hearing of a rule against a con- 
stable for a failure to Sell property 
upon which it was alleged in plain- 
tiff’s petition that he made a levy, 
the evidence showed that there has 
been no valid levy, it was proper to 
refuse to admit evidence tending to 
identify the specific property upon 
which the attempted seizure was 
made. Sanders v. Carter, 124 Ga. 676, 
52 SE 887. (2) On a motion against 
a sheriff for failing to levy an execu- 
tion that came to his hands in Novem- 
ber, tax rolls showing that defendant 
rendered no property for taxes on 
the first day of the preceding Janu- 
ary were’ inadmissible. Batte v. 
Chandler, 53 Tex. 6138. (3) On mo- 
tion against a sheriff for failing to 
return an execution, evidence that the 
execution defendant was reputed in- 
solvent was inadmissible. Vaughan 
v. Warnell, 28 Tex. 119. 


8. See cases infra this note. 


[a] Fair preponderance of evi- 
dence is sufficient to support a judg- 
ment either for or against the officer, 
and proof beyond a reasonable doubt 
is not necessary. Casky v. Haviland, 


13 Ala. 314; Baldwin v. Gully, 11 Ala., 


716. 


[b] Where evidence is contradic- 
tory upon a defense made by an offi- 
cer in a proceeding to compel him to 
pay over money levied on execution, 
a summary remedy should be denied, 
and plaintiff left to his action. Camp 
v. McCormick, 1 Den. (N. Y.) 641. 


[c] Positive testimony and best 
recollection.—Where the papers and 
records having to do with a claim 
made by a third person to property 
seized by an officer had been lost, tes- 
timony of the officer that the bond 
was duly signed and was proper is 
not overcome by testimony of plain- 
tiff’s attorney that the claim was dis- 
missed on account of some defect in 
the bond and that his best recollection 
is that the bond was not signed, espe- 
cially in view of the general presump- 
tion that the officer did his duty. 
Smith v. Hightower, 80 Ga. 669, 7 SE 
165. 


{d] Mere denial of fact in issue.— 
Where evidence is adduced by the 
moving party in a Summary proceed- 
ing against an officer for failure to 
return a writ which tends to show 
that the writ came into the hands of 
the officer from his predecessor in 
office, and that he has failed to exe- 
cute it, a mere denial by the officer of 
such fact without any explanation of 
plaintiff's evidence is insufficient to 
overcome its effect. Holmes v. Rog- 
ers, 2 NYS 501. 


[e] Uncertainty.—A statement by 
the clerk of court that he does not 
recollect whether the fieri facias was 
returned the first or second day of 
the term is insufficient evidence to 
authorize a judgment against the 
sheriff for failure to return the writ. 
oe v. Bostick, 6 Humphr. (Tenn.) 
232. 


{f] Conclusiveness of return.—An 
officer’s return of process is not con- 
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clusive in his favor, in summary pro- 
ceedings against him, but may be 
shown to be false. Levy v. Lawson, 


ayia 212; Craig v. Maltbie, 1 Ga. 
[g] Prima facie case.—(1) In a 


summary proceeding against an offi- 
cer for failure to make the money on 
an execution, evidence of the rendi- 
tion of a judgment, placing the exe- 
cution in the officer’s hands with in- 
structions to levy, and his neglect and 
delay in making a levy, make a prima 
facie case of official default. French 
v. Kemp, 64 Ga. 749. (2) In a summa- 
ry proceeding against an officer for an 
escape, where the officer has returned 
that he executed the process on de- 
fendants and that he had their bodies 
ready to satisfy the demand of plain- 
tiff, plaintiff has nothing more to do, 
to make out a prima facie case, than 
to exhibit the return, and prove ali- 
unde that any one of defendants has 
been seen at large since the execution 
of the writ. Stone v. Wilson, 10 
Gratt. (51 Va.) 529. 


[h] Proof that writ was delivered 
to officer.—An affidavit of relator in 
summary proceedings against an of- 
ficer that he “transmitted” fee bills 
and executions to such officer is suf- 
ficient evidence of their having come 
into the _ officer’s hands. Peo. v. 
Needles, 3 Ill. 361. 


[i] Proof of escape.—In a sum- 
mary proceeding to charge an officer 
with permitting an escape, evidence 
that during the time defendant was 
supposed to be in custody he was seen 
alone and not in the officer’s custody 
in the public streets, and that he was 
permitted to wander about the jail 
and courthouse at will, is sufficient, in 
the absence of any contrary testimo- 
ny, to show that defendant was per- 
mitted to escape. Greisner v. Greis- 
ner, 86 N. J. Eq. 76, 97 A 287. 


[j] Value of property.—In a pro- 
ceeding for releasing certain trunks 
from sequestration plaintiff’s affidavit 
of their value is sufficient to authorize 
judgment against the officer for the 
amount thereof, where there is no 
countervailing proof, especially where 
the act of the officer in surrendering 
the trunks rendered further proof im- 
possible at the time. Waterall v. W. 
A eam Show Co., 10 La. A. 6538, 121 


[k] Diligence in attempting to ex- 
ecute writ.—An officer’s return stat- 
ing that he had found no property on 
which to levy is insufficient to over- 
come a prima facie case of failure to 
make a levy, where the return was 
signed after the return day, and shows 
that the officer travelled no miles in 
serving or attempting to serve it. 
Carroll v. Webb, (Tex. Civ. A.) 4 SW 
(2d), 318. 


[1]. Failure to levy or return writ 
by plaintiff’s instructions.—(1) Tes- 
timony by an officer and by plaintiff’s 
attorney that after a writ had been 
delivered to the officer he was -in- 
structed by such attorney not to ex- 
ecute it until negotiations for a com- 
promise might be undertaken is suf- 
ficient to sustain a finding that the 
failure to execute the writ was caused 
by the instructions and advice of 
plaintiff's attorney. Hammons v. Pen- 
dleton, 96 Ark. 444, 188 SW 177. (2) 
Evidence that a few days before the 
return day of an execution the officer 
called to plaintiff's attention the prox- 
imity of the expiration of the time 
for levying the writ, and that plain- 
tiff then instructed him not to make 
the levy until a later time, the inten- 
tion of the parties being that an alias 
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[§ 724] Q. Trial or Hearing.® Issues of fact 
arising in summary proceedings against a sheriff 
or constable are ordinarily properly submitted to a 
jury,!° unless submitted to the court by agree- 
ment;1+ and questions of law are for the court.'? 
The issue must be tried at the time at which the 
cause is called for trial unless good cause for a con- 
tinuance is shown.'* It has been held that the trial 
must be by the court itself, and not by a referee.** 
Where all the facts are admitted or not denied there 
is nothing to be submitted to a jury;t® and where 
no evidence is introduced in support of a traverse 
of the answer of an officer on a rule against him, it 
is proper for the court to dispose of the case on the 
facts set forth in the answer.'® Where the par- 
ties to summary proceedings appear and an issue 
is tried by a jury, the proceedings are like other 
suits in court commenced in the ordinary mode, and 
governed by the same rules,!? with the single ex- 
ception that it must appear affirmatively upon the 
record that the court had jurisdiction to entertain 
the proceeding.t® Collateral questions cannot be 
considered.!® In a summary proceeding for a false 
or insufficient return, the inquiry is confined to the 
face of the return.2° Where, in summary proceed- 
ings against an officer for failure to make the money 
on a writ, his sureties are not made parties, the 
fact of suretyship need not be found by the jury 
to sustain a judgment against them, but the proper 
course is to prove the fact of suretyship to the 
court.?! <A finding by the jury for plaintiff on the 
merits of a summary proceeding includes all the 


writ would be issued, is sufficient to 
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tered against him for failure to make 
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facts necessary to the ascertainment of defendant’s 
liability, unless the statute requires the facts to 
be specially found.?? 


[§ 725] R. Judgment.?? Every fact which is 
necessary to give the court jurisdiction of summary 
proceedings against a sheriff or constable and to au- 
thorize the judgment must be set out in the judg- 
ment as having been made to appear.?* A motion 
against an officer charging him with failing to pay 
over money collected by him on execution, and also 
with failing to return the execution, will warrant a 
judgment against him for either of the causes al- 
leged, although it be asked for only on one of these 
grounds.?® In a proceeding against an officer for 
failure to return executions issued on two judg- 
ments against different parties for the same debt, 
the court will render but one judgment.?® Wheth- 
er or not claimants to a fund in the hands of an of- 
ficer come in and cause themselves to be made par- 
ties to a summary proceeding against him for the 
distribution of such fund, they are bound by the 
judgment rendered if they actually participate in 
the hearing.** Where an officer neglects to take 
a bail bond, and in a proceeding had thereon against 
defendant and the officer the latter pleads, but de- 
fendant makes default, a verdict against the officer 
alone is proper, but the judgment should be against 
both him and defendant.?8 A judgment command- 
ing the officer to pay out of a fund in his hands 
plaintiff’s claim and the costs of the proceeding, 
which, together, exceed the amount of such fund, 


[b] Validity of order.—On a rule 


support a finding that the arrange- 
ment was tantamount to an agreement 
that the officer might return the ex- 
ecution in his hands at his conven- 
jence, so as to excuse him from lia- 
bility for failing to return it on or be- 
fore the return day. Wilkerson vy. 
Mobley, 152 Ark. 124, 237 SW 726. 


{[m] Time of return of process.— 
In a summary proceeding against an 
officer for failing to return an execu- 
tion on or before the return day, 
where the file mark thereon indicated 
that it has been returned long after 
the return day, testimony of a deputy 
that the execution must have been re- 
turned on a specified date before the 
return day, although such testimony 
was given without personal recollec- 
tion of the particular execution but 
was founded upon the records of the 
office and upon the custom of return- 
ing executions on the date the return 
was copied into the officer’s docket, 
and testimony of another deputy, who 
acted in a supervisory capacity, that 
repeated examinations of the papers 
in the office between the time of the 
supposed return and the time indicat- 
ed by the file mark had failed to dis- 
close the execution, is sufficient to 
raise an issue of fact. Jeffreys v. 
Alexander, 151 Miss. 447, 118 S 301. 


9. Generally see Trial [388 Cyc 
1238]. 
10. Whitsett v. Slater, 23 Ala. 626; 


Read Phosphate Co. v. S. Weichsel- 
baum Co., 1 Ga. A. 420, 58 SE 122; 
Dawson v. Dewan, 46 S. C. L. 499. 


1l. Read Phosphate Co. v. S. 
Weichselbaum Co., 1 Ga. A. 420, 58 SE 
SAYA. q 


12. Whitsett v. Slater, 23 Ala. 626. 


[a] Issue as to diligence.—On a 
rule against a sheriff to show cause 
why a judgment should not be en- 


return on an execution delivered to 
him, what constitutes due diligence 
on his part is a mixed question of law 
and fact; the jury must determine 
the facts, while the court decides 
whether they constitute due dili- 
gence. Whitsett v. Slater, 23 Ala. 
626. 


13. Brantley Co. v. Southerland, 1 
Ga. A. 804, 57 SE 960. 


14. Stidham v. Chase, 3 Del. 418. 
p55 Pace Vv. Tarver, 190Ga, Aj G08; 
92 SE 227; Eve v. Mosely, 38 S. C. L. 
203. 

16. Brown v. Usry, 99 Ga. 302, 25 


SE 650; Clement v. Bunn, 60 Ga. 334; 
Wall vw. Clark, 59 Ga. 631. 


Answer to be taken as true where 
not traversed see supra § 720. 


17. Garey v. Frost, 5 Ala. 636. 


Trial of actions generally see Trial 
[38 Cye 1238]. 


18. Garey v. Frost, 5 Ala. 636. 


Jurisdiction of proceeding in gen- 
eral see supra § 715. 


19. See cases infra this note. 


[a] Title of claimant.—On a rule 
against a sheriff to show cause why 
immediate possession should not be 
given to a purchaser of land sold on 
execution, and an answer of cause 
that defendant’s widow is in posses- 
sion under a claim of dower, it is not 
proper to go into the question wheth- 
er the widow has waived her right 
of dower by accepting a provision 
under the will of her husband in lieu 
thereof, since the matter involved is 
not her dower right but her right to 
retain possession. Rambo v. Bell, 3 
Ga. 207, 208 (“So grave and intricate 
a question could not be tried in this 
summary and collateral way’’). 


against an officer to show cause for 
not obeying an order to pay into court 
money raised on execution, the facts 
on which the order was issued will 
be looked into only in determining 
the proper measure of redress, and 
the validity of the order cannot be. 
assailed if the officer had opportunity 
to be heard. Wandling v. Thompson, 
41 N. J. L. 142. 


_(c] Matters which might be con- 
sidered in ordinary action.—In a sum- 
mary proceeding against an officer for 
failure to return a fieri facias, the 
court can inquire into no other mat- 
ters than the alleged failure- to re- 
turn the writ, although there are 
other grouds suggested in the motion 
which might be considered in an ordi- 
nary action. Brand v. Wilkinson, 11 


La. Ann. 
Prive Hill v. Hinton, 2 Head (Tenn.): 
21. Garey v. Frost, 5 Ala. 636. 
22. Welch v. Fourier, 6 Ala. 516. 
23. Generally see Judgments 33 C. 
Je spy LOSE 4 
24. Burt v. Davidson, 5 Humphr.. 


(Tenn.) 425. 


[a] Judgment on which execution 
issued must be recited in a judgment 
against a constable by motion before 
a justice of the peace for failing to 
return the execution. Burt v. David- 
son, 5 Humphr. (Tenn.) 425. 


25. Spinks v. Caldwell, 23 Tex. 623. 


26. Tennessee Bank v. Cannon, 2 
Heisk. (Tenn.) 428. 


27. Berrie v. Smith, 97 Ga. 782, 25 
SE 757. 


28. Bartlett v. Marshall, 2 Bibb 
(Ky.) 467. 


DIGS OVA oadl 


is erroneous.2® Where a judgment nisi is rendered 
against an officer for failure to return process and 
he shows no sufficient reason for such failure the 
judgment is properly made absolute.®° 


Modification. After notice of appeal from an 
order, made in summary proceedings against an of- 
ficer, directing an attachment to issue against him, 
the trial court may modify such order so as to meet 
the justice and law of: the case.*+ 


Setting aside. Where judgment directing the 
mode of disposition of funds in an officer’s hands is 
rendered in summary proceedings to which all the 
claimants are parties, the officer cannot object to 
the mode of distribution so directed and has no 
standing to ask that the judgment be set aside.*? 


Judgment by default.?* No judgment by default 
can be rendered, nor can the averments of the mov- 
ing party be taken as confessed, upon the failure 
of an officer to appear or answer in summary pro- 
ceedings against him, but the matters relied upon 
to sustain his lability must be established by 
proof.?* 


[§ 726] S. Damages.°> Only such amount as is 
contemplated by the statute may be recovered in 
summary proceedings against a sheriff or consta- 
ble;?® and so where the proceeding is under a stat- 
ute allowing a recovery of the amount of the debt or 
of the debt and damages, interest cannot be allowed, 
even though it might be recoverable in a common- 
law action.27 Under some statutes plaintiff’s costs 
are recoverable.?® Unless otherwise provided by 
statute, an execution plaintiff cannot recover from 
the sheriff more than the value of the execution de- 
fendant’s property subject to levy;®® and on a 
motion by a plaintiff in an execution against an 
officer for failure to return it in the proper time, 
when the amount of the execution has been paid to 
plaintiff by one of defendants after such default, 
plaintiff cannot recover the amount of the execu- 
tion, but only the statutory damages for which the 
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officer has rendered himself liable by his delin- 
quency.*® Where an officer’s answer to a rule 
against him for money realized on a levy sets up 
expenses incurred by him in selling the property, 
and the like, and-is not traversed, such expenses 
are properly allowed to him.*! : 


In proceeding by officer against deputy.t2 An 
officer against whom a judgment is rendered for the 
default or misconduct of his deputy cannot recover 
against such deputy, in summary proceedings judg- 
ment for greater damages than have been recovered 
against himself,** except that in addition to the 
amount of such judgment he may recover his costs 
in defending the action in which it was rendered.** 


[§ 727] T. Review.*® An appeal lies from a final 
order or judgment against a sheriff or constable in 
summary proceedings, the same as from other final 
orders,*® except where the statute relating to such 
proceedings otherwise provides, expressly or by clear 
implication.t**? A refusal to allow an officer to 
amend his return on an execution, pending a motion 
against him for neglect of duty in respect to the ex- 
ecution, cannot be assigned as error in the judgment 
on the motion.*® An appellate court will not in- 
terfere with the discretion of the trial court in mak- 
ing absolute a rule against an officer, where his an- 
swer to the rule is evasive;*® and a court has re- 
fused to disturb on appeal a rule absolute against 
and officer on his failure to make a sum of money 
on a mortgage execution on lands, although the trial 
court certified that by inadvertence execution was 
issued against the officer upon the rule absolute, and 
also an attachment against him, whereas the stat- 
ute authorizes only one 'of those remedies at a 
time.°° Irregularities in the proceedings will not 
defeat them where a just result is reached.51 A 
final order in a proceeding by rule against an officer 
is in the nature of a final judgment, on appeal from 
which the court may revise any intermediate order 
in the same proceeding involving the merits and 


29. Grimsley v. Alexander, 106 Ga. 
165, 32 SE 24. 


30. -Graham v. Sturgill, 
384, 31 SE 705. 


31. Gibson v. Gibson, 7S. C. 356. 


32. Mattox v. Berry, 136 Ga. 183, 
TASS 155: 


33. In general see Judgments §§ 
349-420. 


C4 Lampton fy. Scott, 8) AvwiK, 
Marsh. (Ky.) 172; Trabue v. Thomas, 
oueAs lo) Marsh. (Ky.) 173°" Todd (vy. 
Caines, 18 B. Mon. (Ky.) 620; Potts 
v. Carlisle, etec., Turnp. Road Co., 6 
Ky. Op. 503. See Adams v. White, 2 
Ala. 37 (on a motion against a sheriff 
for the amount of a fieri facias on a 
suggestion that the same might have 
been made by due diligence, and de- 
fault made, a verdict must affirma- 
tively find the want of due diligence 
in order to support a judgment). 


@5. Generally see Damages 17 C. J. 
p 699. 

36. Birmingham Dry Goods Co. v. 
Bledsoe, 117 Ala. 495, 28 S 153; Wood 
vy. Sayre, 7 T. B. Mon. (Ky.) 663. 


[a] Rule applied.—Under a stat- 
ute providing that, if the sheriff fail 
or refuse to settle with the paymaster 


123 N. C. 


of the regiment on account of militia 
fines, the latter may proceed to re- 
cover the moneys due from the sher- 
iff by motion in the county court, a 
sheriff is not liable by motion for 
damages or interest for failure to ac- 
count for such fines, but only the sum 
due is recoverable. Wood vy. Sayre, 7 
T. B. Mon. (Ky.) 668. 


37. Brown v. Littlefield, 1 Wend. 
(N. Y.) 898; Thomas v. Weed, 14 
Johns; (CN. Y.) 255. 


38. See statutory provisions. 


[a] Attorney’s fee.—Under a stat- 
ute providing that the officer shall be 
liable to plaintiff for the costs, “legal 
and extraordinary,’ of recovering the 
sum due the latter on account of the 
former’s default, plaintiff is entitled 
to recover a reasonable attorney’s fee. 
Champion y. Dunn, 233 Ky. 366, 25 SW 
(2d) 10238. 


39. Gary v. Hathaway, 6 Ala. 161. 
[a] Liability to two or more exe- 
cuticn plaintiffs.—W here several 


plaintiffs having judgments and exe- 
eutions of equal dignity severally 
suggest at the same term that the 
sheriff could have made the money 
on execution by due diligence, the 
sheriff cannot reduce the amount of 
the recovery in any case by proving 


that judgments had been rendered 
against him on other suggestions suf- 
ficient to absorb the value of all de- 
fendant’s property subject to sale by 


+ Pa Gary v. Hathaway, 6 Ala. 
40. Sanders v. Kentucky Bank, 2 


Metc. (Ky.) 327. 


41. Wall v. Clark, 59 Ga. 631. 


Answer to be taken as true when 
not traversed see supra § 720. 


42. Availability to officer of sum- 
mary remedy against deputy see su- 
pra § 697. 


43. Stowers v. Smith, 5 Munf. (19 
Va.) 401. 

44. Stowers v. Smith, supra. 

45. Generally see Appeal and Er- 


ror 3 Co, py2be. 
46. Emory v. Davis; 4 S. CG, 23, 


47. Johnston v. Meeker, 10 Watts 
(Pa.) 408. 


48. Casky v. Haviland, 13 Ala. 314. 
49. Willis v. Powell, 51 Ga. 475. 
50. Clement v. Bunn, 60 Ga. 334. 


Thrash v. Harman, 21 Ga. A. 


51. 
98, 94 SE 54. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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necessarily affecting the judgment.°2 Where an 
error in a judgment is merely clerical, it will be 
amended by the appellate court and affirmed.** 
fendant in an execution cannot except to or appeal 
from a judgment rendered in summary proceedings 
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De- 
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against an officer for failure to make the money on 
the execution.°4 

[§ 728] U. Costs.®° 
dinarily liable for the costs of a summary proceed- 
ing against him for an official default.°¢ 


A sheriff or constable is or- 


VIII. AMERCEMENT, FINES, AND PENALTIES? 


[§ 729] A. In General. 
statutes have been enacted which 


amercement®® of sheriffs and constables, or the im- 
position upon them of prescribed fines and penal- 
Proceedings for the 
imposition or enforcement of such a penalty are. 
purely statutory,®°! and in the absence of statute 
providing therefor an officer is not subject to the 
imposition of a penalty for a default.°? 


ties,°® for official defaults.°° 


52. Emory v. Davis, 4.S. C. 23. 


53. Tyree v. Donnally, 9 Gratt. (50 
Va.) 64. 


[a] Thus, where in a proceeding 
on notice and motion against an offi- 
eer for not paying over money col- 
lected on an execurion, in entering up 
judgment, damages for too much are 
given, but the proceedings are other- 
wise correct, and the proper amount 
only is claimed by plaintiff, the judg- 
ment will be amended and affirmed, 
the error being merely a clerical one. 
Tyree v. Donnally, 9 Gratt. (50 Va.) 
64. 


54. White v. Haslett, 49 Ga. 262. 
55. Generally see Costs 15 C. J. 
eee. 


56. Sutton v. Robinson, 72 Ga. 195; 


Mitchell v. Roulstone, 1 Y. Su- 
per. 218. 
57. Criminal liabilities see infra §§ 


1112-1115. 

Summary remedies see supra §8§ 
696-728. 

58. “Amercement” 2 C. J. p 1319. 


59. See Fines, Forfeitures, and 
Penalties §§ 72-161. 


60. See statutory provisions. 


[a] Constitutionality.—A statute 
imposing a penalty upon a sheriff for 
failure to return an execution is not 
unconstitutional as providing for the 
infliction of a cruel or unusual pun- 
ishment, since such statute, while 
penal in its nature, is not a punish- 
ment for a crime but rather of the 
nature of liquidated damages for a 
default, or a condition attached to 
the office under which in effect the 
officer agrees to pay the prescribed 
penalty if he fails to perform his 
duty; nor is such statute unconsti- 
tutional as not having uniform opera- 
tion, since it applies to all sheriffs; 
nor does it deprive the Sars of 
roperty without due process of law. 
Pee ore Dolah, 34 N. D. 449, 158 NW 
1007. 

61. Clark v. Com., 233 Ky. 728, 26 
SW (2d) 1041; Stein v. Scanlan, 34 
Okl. 801, 127 P 483, 42 LRANS 895. 


Effect of repeal of statute see infra 
§ 769. 


Mode of proceeding see 
770-782. 


62. Wilson v. 
262 SW 965. 


63. Malchoff v. Knewel, 
520, 215 NW 689. 


64. Generally see Statutes [36 Cyc 


infra §§ 
Com., 203 Ky. 616, 


51 S. D. 


In some jurisdictions 
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provide for the 
version. 


A statu- 


1102]. 


65. Ark.—Early Stratton Co. v. 
Cooper, 181 Ark. 134, 25 SW (2d) 423; 
Mayfield Woolen Mills v. Lewis, 97 
Ark. 149, 1383 SW 590; Mayfield Wool- 
en Mills v. Lewis, 89 Ark. 488, 117 
SW 558, 16 AnnCas 1041; Hawkins v. 
ae 56 Ark. 45,19 SW 105, 35 Am 

82. 


Kan.—Fuller v. Wells, 42 Kan. 551, 
22 P 561; Fisher v. Franklin, 38 Kan. 
251, 16 P 341; Bond v. Weber, 17 Kan. 
wine V. Rice, 1 Kan. A. stl, 41 


Ky.—Bernard v. Flournoy, 4 J. J. 
Marsh. 99; Caldwell v. Holly, 1 A. K. 
Marsh. 429. 


Miss.—Watson v. Boyett, 151 Miss. 
726, 118 S 629; State v. Nichols, 39 
Miss. 318. 


N. C.—Brady v. Hughes, 181 N. C. 
234, 106 SH 829. 


N. D.—lLee v. Dolan, 34 N. D. 449, 
158 NW 1007. 


Oh.—Langdon v. Summers, 10 Oh. 
St. Wis. Conkling | v.., Parker; 107 Qn! 
St. 28; Shewry v. Shewry, 6 OhNPNS 
238. 


But see Cherry v. Kennedy, 144 
Tenn. 320, 232 SW 661 (holding that 
such a statute is remedial rather than 
penal in the ordinary sense). 


[a] Penal in nature but not pun- 
ishment for crime.—(1) A _ statute 
providing for the imposition of a fine 
or penalty upon an officer for his de- 
fault is penal in its nature, but it is 
not a punishment for crime, being 
rather of the nature of liquidated 
damages for the default, or a condi- 
tion attached to the office by which 
the officer agrees to forfeit the statu- 
tory penalty in case he fails to per- 
form his duty. Lee v. Dolan, 34 N. 
D. 449, 158 NW 1007. (2) Constitu- 
tionality of statute as imposing cruel 
or unusual punishment see supra § 
729 note 60 [a]. 


66. See Statutes [386 Cyc 1183]. 


67. Ala.—State v. McDuffie, 
Ala. 4 

Ariz. 
52 P 777. 

Ark.—Lewis v. J. C. Pearson Co., 
118 Ark, 271, 176 SW 160; Mayfield 
Woolen Mills v. Lewis, 97 Ark. 149, 
133 SW 590; Mayfield Woolen Mills 
v. Lewis, 89 Ark. 488, 117 SW 558, 16 
AnnCas 1041; Williams v. State, 65 
Ark. 159, 46 SW 186; Hawkins v. Tay- 
lor, 56 Ark, 45, 19 SW 105, 35 AmSR 
82. 


Iowa.—Coad v. Schaap, 
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Wilson v. Lowry, 5 Ariz. 335, 


144 Iowa 


[§ 730] B. Construction of Statutes.°4 
providing for the amercement of sheriffs or consta- 
bles are penal in their nature,®® and, like other pe- 
nal statutes,®® are to be strictly construed, and ap- 
plied only to defaults clearly- within their terms.*7 
So one who seeks to amerce an officer must bring 


tory proceeding for amercement is not the sole rem- 
edy against an officer who has been guilty of con- 


Statutes 


240, 122 NW 900. 


Ky.—-Clark vy. Com., 233 Ky. 728, 26 
SW (2d) 1041; Oatts v. Jones, 12 B. 
Mon. 49; Maury v. Cooper, 3 J. J- 
Marsh. 224; Caldwell v. Holly, 1 A. 
K, Marsh. 429, 


Let ent v. Robins, 2 La. Ann. 
Miss. 

318. 

Mo.—State v. Chaney, 49 Mo. A. 511. 


N. H.—Crowley v. Hurd, 58 N. H. 
Tig. Pierce tv. .Hoit.21 ONiaEw 23 Ts 


N. J.—Hoagland v. Todd, 37 N. J. 
L. 544; Pierson v, Chardavoyne, 89 N. 
J. Eq. 66, 103 A 820. 


N. Y.—Albany Belting, ete., Ca. v- 
Grell, 67 App. Div. 81, 73 NYS 580; 
Curry v. Farley, 8 Daly 228. 


N. C.—Yeargin v. Wood, 84 N. C. 
326; Cockerham vy. Baker, 52 N. C. 
288; Martin v. Martin, 50 N. C. 349; 
Lemit v. Freeman, 29 N. C. 317; Davis: 
v. Lancaster, 5 N. C. 255. 


Oh.—Conkling v. Parker, 10 Oh. St. 
28; Bushnell v. Eaton, Wright 720; 
State v. Crowell, 1 Oh. Dec. (Reprint) 
41, 1 WestLJ 305; Shewry v. Shewry,. 
6 OhNPNS 238. 


Okl.—Stein v. Scanlan, 34 Okl. 801, 
127 P 483, 42 LRANS 895. 


ae C.—Thomas v. Yates, 26 S. Cc. L. 
179: 


Tenn.—Norton v. Bynum, 
301. 


Tex.—De Witt v. Dunn, 15 Tex. 106. 


Vt.—McMahan v. Edgerton, 34 Vt- 
te 


W. Va.—Reeves v. Ross, 62 W. Va- 
7, 57 SE 284. 


Wis.—Kerwin v. Albrecht, 155 Wis. 
599, 145 NW 205. 


[a] Rule applied.—(1) Under a 
statute providing that a constable 
shall be liable to a party in whose 
favor an execution is issued for the 
amount thereof, ‘when he suffers the 
twenty days to elapse without mak- 
ing a true return thereof, and filing 
the same with the clerk of the court, 
and paying to him or to the party en- 
titled thereto the money collected 
thereon,’’ a constable does not incur 
the statutory penalty of being liable 
for the amount of the execution by a 
failure to make and file a return with- 
in the twenty days, where he has not 
collected any money under the execu- 
tion. Curry v. Farley, 8 Daly (N. Y.) 
228. (2) A statute imposing a pen- 
alty on a sheriff for making false re- 


/ 


State v. 39 Miss. 


Nichols, 


7 Yerg. 
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himself within both the letter and the spirit of the 
A statute imposing a certain penalty will 
not yield and give place exclusively to a later stat- 
ute imposing a larger penalty, unless there is such 
a clear repugnance between the statutes that both 
cannot stand;°® but when the incongruity between 
two statutes is so great as to leave but little doubt 
that the legislature intended the later enactment to 
repeal the former, it will be so construed.’° 
more than one fine can be legally imposed on an offi- 
eer for failing to return one execution.’ 


[§ 731] C. Necessity for Compliance with Stat- 
The right to demand a judgment of amerce- 
ment against a sheriff or constable rests upon no 
equitable grounds,’? and in the enforcement of a 


law.°®8 


ute. 


statutory penalty the courts will 


turn of “all writs and other process 
to him legally issued and directed,” 
although general in its terms, applies 
to process in civil cases only, and not 


to that in criminal proceedings. Mar- 
tine «vee Martin, 50: N.C. 9349. (3). (4% 
statute providing that the sheriff 


should indorse on each execution the 
day on which it came into his hands, 
and, if more than one had been re- 
ceived on the same day against the 
same person, he should number them 
as received, and on failure he should 
be liable to pay twenty per cent on 
the amount of the execution, together 
with such ‘damages as plaintiff in exe- 
cution might sustain by such failure 
to number, etc., prescribes the penalty 
only for the failure, when several exe- 
cutions have been received against 
the same person, to number them as 
received, and therefore the penalty is 
not incurred by a failure to date or 
number, where it does not appear that 
more than one execution has been re- 
ceived. De Witt v. Dunn, 15 Tex. 106. 
(4) An officer is not liable for the 
penalty imposed by the statute for 
neglecting or refusing to give a per- 
son a copy of the process by virtue of 
which he is arrested, unless he have 
process for such arrest in his hands 
at the time. McMahan v. Edgerton, 
34 Vt. 77. (5) A statute giving a pen- 
alty for failure to release exempt 
property is designed by the legisla- 
ture to defeat live process in the 
hands of the officer as to exempt 
property, and thereby vindicate a 
right of the debtor which he cannot 
enforce by the ordinary legal reme- 
dies, and So when process has become 
functus officio, no longer protecting 
the officer in his possession, the 
debtor is not entitled to the benefit 
of the statute, but is remitted to the 
ordinary legal remedies against the 
officer for the recovery of the prop- 


erty. Reeves v. Ross, 62 W. Va. 7, 
57 SE 284. 
68. Ark.—Mayfield Woolen Mills v. 


Lewis, 97 Ark. 149, 133 SW 590. 


Iowa.—Coffey v. Wilson, 65 Iowa 
270, 21 NW 602. 


Kan.—Fuller v. Wells, 42 Kan. 551, 
22 P 561; Fisher v. Franklin, 38 Kan. 
251, 16 P 341; Reese v. Rice, 1 Kan. 
A. ‘Stay 41 P 218, 

N. H.—Pierce v. Hoit, 21 N. H. 237. 


Oh.—Langdon v. Summers, 10 Oh. 
St. 77; Conkling v. Parker, 10 Oh. St. 
Dias Webb v. Anspach, 3 Oh. St. 522; 
Duncan v. Drakeiey, 10 Oh. 45; Cook 
Veaorake, Oh, Dee (Reprint) 12 oe: 
WestLJ 104. 


Particular matters affecting liabil- 
ity of officer for penalty see infra §§ 
739-769. 


SHERIFFS AND CONSTABLES 


ute.73 


Not 


hold parties to 


69. Hawkins v. Taylor, 56 Ark. 45, 
19 SW 105, 35 AmSR 82. 


[a] Rule applied.—There is no 
such repugnance between a statute 
imposing upon an officer for failure 
to “return any such execution on or 
before the return day therein speci- 
fied’’ a penalty of “the whole amount 
of money in such execution specified” 
and no more, and a statute subse- 
quently enacted imposing upon a 
sheriff “for failure to return an exe- 
cution” a penalty equal to the amount 
of the judgment and costs and ten 
per cent thereon, as required the 
earlier statute to yield and give place 
exclusively to the later, as both might 
stand by applying the former section, 
according to its terms, in cases where 
there was a failure to return the exe- 
eution “on or before the return day 
therein specified,’ and applying the 
latter section to cases wherein no re- 
turn had been made at all. Hawkins 
v. Taylor, 56 Ark. 45, 19 SW 105, 35 
AmSR 82. 


70. Wilson v. Slaughter, 
Marsh. (Ky.) 593. 


[a] Thus a statute giving thirty 
per cent damages against “sheriffs 
and other officers’ for a failure to 
return an execution within one month 
after the return-day, was, so far as it 
regarded constables, repealed by a 
later statute which gave ten per cent 
against a constable who failed to re- 
turn an execution within twenty days. 
Wilson v. Slaughter, 3 J. J. Marsh. 
(Ky.) 593: 

Implied repeal of statutes by sub- 
sequent inconsistent statute in gen- 
eral see Statutes [36 Cyc 1073]. 

71. Tomkies v. Downman, 6 Munf. 
(20 Va.) 557. 


Br dig ae 


72. Fisher v. Franklin, 38 Kan. 
251, 16 P 341; Moore v. McClief, 16 
Oh. St. 50. 

73. Fisher v. Franklin; 38 Kan. 
251) 16 PP s4in Judy vo Howard, 72 
Mete. (Ky.) 44; Taylor v. Rhyne, 65 
N. C. 530; Duncan v. Drakeley, 10 
Oh, 46. 

74, As to amount of amercement 


or penalty see infra § 738. 
75. Rodgers v. Waters, 2 Ala. 644; 
McClelland v. Hobbs, Hard. (Ky.) 2. 
76. Del.—Smith v. Simmons, 18 
Del. 462, 46 A 746. 


Kan.—Fisher v. Franklin, 
251; 16 P 34il- 

Minn.—Coykendall v. Way, 29 Minn. 
162, 12 NW 452. 

N. D.—Lee v. Dolan, 34 N. D. 449, 
158 NW 1007. 


38 Kan. 


[§ 732] D. Discretion of Court.’* 
statutes it has been held that the amercement of. 
a sheriff or constable rests in the discretion of the 
court;*® but by other authorities it has been held 
that when a case clearly within the statute is pre- 
sented the court has no discretion but must render 
judgment of amercement.’® 


[§ 733] E. Defaults 
Proper—1. In General. 
be amerced for such defaults, and such only, as may 
be within the statute providing for such amerce- 
ment,’?7 such as failure to execute process,’® includ- 
ing any misconduct which deprives a party of the 
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a strict observance of the requisitions of the stat- 


Under some 


for Which Amercement 
A sheriff or constable may 


Oh.—Cook v. Drake, 1 Oh. Dec. (Re- 
print) 12, 1 WestLJ 104. 


Okl.—Henderson-Sturges Piano Co. 
v. Smith, 33 Okl. 335, 125 P 454. 


77. See cases infra notes 78-3. 


Proceeding for amercement as pure- 
ly statutory see supra § 729. 


78. Ala.—State v. McDuffie, 
Ala. 4 


Nie ae ere v. Ashman, 52 Cal. 


Fla. oa v. Price, 47 Fla. 265, 
36 S 1038 


|, t—Boynton v. Houston, 23° Gas 


Ind.—Limpus vy. State, 7 Blackf. 43. 
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Minn.—Breuer vy, Elder, 33 Minn. 
147, 22 NW 622. 
Miss.—Vance v. Connell, 1 Miss. 


254. 


Nebr.—Shufeldt v. Barlass, 338 Nebr. 
785, 51 NW 134. 


N. J.—White v. Rockafellar, 45 N. 
J. L. 299; Stryker v. Merseles, 24 N. 
ais = 542. 


ae ee VetPhelpss. i225 2Nei@e 
43, me SE 11 


ee oe v. Newton, 12 Oh. 210. 


Tex.—Sparks v. State, 42 Tex. Cr. 
374, 60 SW 246. 


Vt.—Patten v. Sowles, 51 Vt. 388. 


[a] Failure to execute effectually. 
—Where a subpeena was returned by 
the sheriff prior to the return day, 
and subsequently, but prior to the re- 
turn day, the witness presented to the 
sheriff the affidavit provided for by a 
statute requiring the sheriff to ad- 
vance the expense of a witness for 
whom he has process in a prosecution 
for felony when such witness makes 
affidavit of lack of funds, a fine im- 
posed by the court for failure to exe- 
cute process was not improper, on the 
ground that the affidavit was pre- 
sented subsequent to the return, since 
the return was premature, it being 
the duty of the officer to ascertain 
what disposition he was to make of 
the witness before making a return. 
Sparks v. State, 42 Tex. Cr. 374, 60 
SW 246. 


[b] Delivery of writ to officer for 
execution.—Under a statute providing 
for the amercement of an officer who 
should neglect to execute a writ ‘“‘de- 
livered” to him, the laying of a proc- 
ess on a table before the officer, with 
instructions to serve it, was such a 
delivery to him as to make him liable 
for tbe penalty. Patten v. Sowles, 51 

WN * 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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substantial benefits of his process,*® or leaving 
goods levied on in possession of the judgment debt- 
or,®° failure to sell property levied on,*! failure to 
sell property under an order of sale*? or properly to 
execute the order of sale,** failure to return proc- 


79; wp Hoagland: v.0 Todd, ot Nied> L: 
544, 
[a] Thus a sheriff who, after levy, 


permits defendant in execution to 
eontinue selling goods taken under 
the execution, ‘‘neglects or refuses” 
to execute the writ within the mean- 
ing of a statute providing that for 
such failure he shall be amerced in 
the value of the debt. Hoagland v. 
Todd, 37 N. J. L. 544. 


80. Pettit v. Ebright, 2 Oh. Dec. 
(Reprint) 651, 4 WestLMonth 328. 


Sl. HMarris*v. Kirkpatrick, 35 N. J. 
L. 392 [rev on other grounds 36 N. 
Sela OLOlis poCOll avian DOW.) La EN. Jin Ly, 
350; Lorillard v. Welsted, 8 N. J. L. 
271; Stansbury v. Patent Cloth Mfg. 
Con 5EN: 5) L433: 


{a] Adjournments.—Under 1 Comp. 
St. (1910) p 428 § 49, sheriff was not 
liable to amercement for wrongful ad- 
journment of execution sale, where 
he made two adjournments of one 
month each, by adjourning from week 
to week, to preserve integrity of pub- 
lished notice of sale, and avoid read- 
vertisement. Pierson v. Chardavoyne, 
89 N. J. Eq. 66, 103 A 820. 


82. Shufeldt v. Barlass, 33 
785, 51 NW 134. 


Nebr. 


83.’ Sharp v. Ross, 7 Oh. Cir. Ct. 55, 
3 Oh. Cir. Dec. 660 
[a] Closing sale without taking 


payment of price.—A sheriff is liable 
to amercement for failure to execute 
an order to sell mortgaged property 
for cash where he accepts the bid of 
the mortgagor and closes the sale to 
him without payment of the price. 


Snarp Vo Ross. Oh. (Cir-Ct255, 3 Oh. 
Cir. Dec. 660. 
84 Ala.—Huggins v. Powell, 19 


Ala, 129; Patterson v. Gaston, 17 Ala. 
223; vans wv. Stevens, 8 Ala. 517; 
Rodgers v. Waters, 2 Ala. 644. 


Ark.—Hawkins y. Taylor, 56 Ark. 
45,19 SW 105, 35 AmSR 82; Atkinson 
v. Heer, 44 Ark. 174. 


Fla.—Johnson v. Price, 47 Fla. 265, 
36 S 1031. 
h Ga.—Boynton v. Houston, 23 Ga. 
0. 

Ind.—State v. Youmans, 5 Ind. 280. 


Kan.—Fisher v. Franklin, 38 Kan. 
251, 16 P 341; Graves v. Bulkley, 25 
Kan. 249, 37 AmR 249; Reese v. Rice, 
1 Kan. A. 311, 41 P 218. 


Ky.—Louisville Bank v. Hurt, 8 
Bush 633; Sanders v. Commonwealth 
Bank, 2 Metc. 327; Cynthiana Deposit 
Bank vy. Glenn, 1 Metc. 585; Partlow 
v. Lawson, 2 B. Mon. 46; Fellows v. 
Cross, 1 B. Mon. 10; Clifford v. Cabi- 
ness, 1 Dana 384; Flournoy v. Rubey, 
5 J. J. Marsh. 322; Bernard v. Flour- 
noy, 4 J. J. Marsh. 99; Thompson v. 
Ross, 1 J. J. Marsh. 600; Bruce v. 
Dyall, 5 T. B. Mon. 125; Com. v. Brad- 
ley, 1 Litt. 48. 


La.—Gasquet v. Robins, 2 La. Ann. 
407; Riviere v. Ross, 2 Mart. 46. 


Miss.—Cox v. Ross, 56 Miss. 481; 
sorehead v. Holliday, 9 Miss. 625. 


Mo.—State v. McLernan, 10 Mo. 780. 


Nebr.—Shufeldt v. Barlass, 33 Nebr. 
Sb MO LeENEVW) Ws 4-s Ghost va Ell, 1 
Nebr. 472, 9 NW 642. 


N. J.—McLaren v. McVicar, 41 N. 
[d7s CieJ.— 490 
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N. Y.—Rutzkowski 
Hun 412, 36 NYS 762: 


N. C.—Bell v. Wycoff, 131 N. C. 245, 
42 SH 608; McGloughan v. Mitchell, 
126 N. C. 681, 36 SE 164; Graham v. 
Sturgill, 128 N. C. 384, 31 SE 705; 
Turner) v. Page, 111 N.C: 291,16 SH 
174; Boyd v. Teague, 111-N--C. 246, 6 
ae 338; Richardson v. Wicker, 80 N. 

1W23-State, v. Latham, 51 N. C.7233); 
Hiyatte v. Allison, 48 N. C. 533; Mor- 
row v. Allison, 33 N. C. 217; Halcombe 


v. George, 92 


v. Rowland, 30 N. C. 240; Lemit v. 
Freeman, 29 N. C. 317. 
Pa.—Bachman vy. Fenstermacher, 


112 Pa. 331, 4 A 546. 


S. D.—Swenson vy. 
10 S. D. 188, 72 NW 


Christoferson, 
459, 66 AmSR 


GAD: 
Tenn.—Hill v. Hinton, 2 Head 124; 
Webb v. Armstrong, 5 Humphr. 379; 


Atkins v. Murphey. 9 Yerg. 264; 
v. Peebles, Peck 196. 


And see cases infra note 85. 


Compare Cook v. Drake, 1 Oh. Dec. 
(Reprint) 12, 1 WestLJ 104 (holding 
that under a statute requiring the 
sheriff, on levy of execution on lands, 
make an appraisement and to de- 
a copy of the return of the ap- 
praisement with the clerk of the 
court from which the _ execution 
issued, where a_ sheriff had .two 
executions issuing from different 
counties, and levied them both on the 
same land lying within one of the 
counties, and returned a copy of the 
appraisement to that county in which 
the land was, he was not liable to 
amercement for not returning a copy 
to the other county). But see Hoag- 
land v. Todd, 37 N. J. L. 544; Todd v. 
Hoagland, 36—N. J, i352) [att 37° N. 
J. L. 544]; Waternian v. Merrill, 33 
N. J. L. 378; Ritter v. Merseles, 24 
NE de 627 "Gn all of which such 
failure was held to subject such offi- 
cer to amercement). 


[a] Failure to return order of sale 
subjects a sheriff to amercement, al- 
though the making of such return 
was not demanded by plaintiff. Sharp 


Rosie 


Va Rossa On, (Cir Cito on Oh. Cir: 
Dec. 660. 
{b] Irregular or informal return. 


—The making of an irregular or in- 
formal return is not such a failure to 
make return as to make the officer 
liable to amercement therefor. Hill 
v. Hinton, 2 Head (Tenn.) 124; 
v. Peebles, Peck (Tenn.) 196. 


{c] Sheriff’s returns to executions 
held sufficient, rendering sheriff not 
liable for penalty for failing to re- 
turn executions, in view of plaintiffs’ 
admissions. Early Stratton Co. v. 
Cooper, 181 Ark. 134, 25 SW (2d) 423. 


{[d] Clerk’s failure to properly in- 
dorse date of filing sheriff's return of 
execution will not render sheriff liable 
for statutory penalty. Jeffreys v. 
Alexander, 151 Miss. 447, 118 S 301. 


85. Hawkins v. Taylor, 56 Ark. 45, 
19 SW 105, 35 AmSR 82; Gore v. 
Hedges, 7 T. B. Mon. (Ky.) 520; Rutz- 
kowski v. George, 92 Hun 412, 36 NYS 
762. And see cases Supra note 84. 


[a] Rule applied.—Where the re- 
turn day fell on a Sunday, so that it 
was the snheriff’s duty to make return 
on the preceding Saturday, a return 
on the following Monday rendered 
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ess** within the time allowed by law for the mak- 
ing of the return,*® making a false*® or an insuffi- 
cient or improper®’ return, failure to indorse on an 
execution the date of its delivery to him,** failure 
to file an inventory when it was his duty to do so,*? 


him liable for the penalty imposed for 
a failure to make return on or before 
the return day. Hawkins v. Taylor, 
56 Ark. 45,19 SW 105, 35 AmSR 82. 


[b] Purpose of statute (1) is to 
reach the palpable derelictions of of- 
ficers, and an officer failing to make a 
return of execution within the time 
required is liable. Lewis. Vaud. Cz 
Pearson Co., 118 Ark. 271, 176 SW 160. 
(2) Kirby Dig., § 3286, making offi- 
eers failing to return execution on or 
before return day liable, covers an 
execution issued by common pleas 
court of a county created by statute 
under Const. art 7 § 32. Lewis v. J. 
Se hcaieoe Co., 118 Ark. 271, 176 SW 
160. 


86. State v. Nichols, 39 Miss. 318; 
Garrett v. Hamblin, 19 Miss. 241; 
Graham. v.. Sturgill, 123. N,-C. 384,31 
SE 705; Harrell v. Warren, 100 N. C. 
259, 6 SE 777; Finley v. Hayes, 81 
N. G.5368; Allbright ve _Tapsectiy os 
N. C. 473; Tomlinson v. Long, 53 N. C. 
469; Martin v. Martin, 50 N. C. 349; 
Martin v. Martin, 50 N. C. 346; Lemit 
vz, Mooring; 30 NC) 3125" Housertve 
Hampton, 29 N. C. 333; Lemit v. Free- 
agus nie PAST UNG eeelee” ASHUD) aye Mahvayrovas 2 
Head (Tenn.) 124. 


[a] Falsity in point of fact re- 
quired.—A return must be false in 
point of fact in order to subject the 
Sheriff to a penalty, and it is not suffi- 
cient that the return is false, as im- 
porting, from facts truly stated, a 
wrong legal conclusion. Hassell v. 
Latham, 52 N. C. 465; Lemit v. Moor- 
ing, 30, NG. 312. 


fb] Defective return does not ren- 
der the sheriff liable to a penalty for 
a false return. Harrell v. Warren. 
VOO INI N@27 2095 6 SEW ti. 


87. Watson v. Hoel, 1 N. J. L. 136; 
Piedmont Mfg. Co. v. Buxton, 105 N. 
C. 74, 11 SE 264; McKeithan v. Terry, 
64 N. C. 25; Frost v. Rowland, 27 N. 
C. 385; Buckley v. Hampton, 23 N, C. 
3225 Douglas’ v. <Auldy 4Ne Cabs 
Hill v. Hinton, 2 Head (Tenn.) 124; 
Harman Vv. Childress, 3 Yerg. (Tenn.) 
3827. See Hustick v. Allen, 1 N. J. L. 
168 (recognizing the rule). 


88. Chandler v. Henry, 90 Ala. 271, 
89S" 96; Duncan’ vo Philpott. 6a Ne ee 
479; Hathaway v. Freeman, 29 N. C. 
109; De Witt v. Dunn, 15 Tex. 106. 


[a] Indorsement of incorrect date. 
—Marking a date other than the true 
one on a writ subjects the officer to 
the penalty. Hathaway v. Freeman, 
29 N. CG; 109. 


[b] Waiver of requirement.— 
Where an execution placed in the 
hands of the sheriff of one county is, 
by the direction of plaintiff, transmit- 
ted to the sheriff of another county, 
who indorses thereon the date of its 
delivery to him, as required by stat- 
ute, plaintiff must be regarded as hav- 
ing waived the indorsement of the 
writ by the sheriff of the former 
county of the time the writ was de- 
livered to him, and therefore he is not 
liable to plaintiff for the penalty im- 
posed by said statute for his failure 
to make such indorsement. Chandler 
v. Henry, 90 Ala. 271, 8 S 96. 


89. Todd v. Hoagland, 36 N. J. L. 
352. Compare Hoagland v. Todd, 37 
N. J. L. 544 (holding that an officer 


cannot be amerced for failing to file 
an inventory until it has become his 
duty to file it). 
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delivering a chattel seized in replevin proceedings 
to either party without the consent of the other,°®° 
selling property without giving notice as required 
by statute,°1 failure to collect money which might 
have been’ collected by the use of reasonable dili- 
gence,?” failure to pay over: money actually col- 
lected,®* misapplication or improper distribution of 
the proceeds of a sale,®* serving a writ without hav- 
ing given bond,®® levying on exempt property®® or 
selling the same,®’ discharging a prisoner arrested 
without taking him before a magistrate,®> refusal 
to give a prisoner a copy of the process under which 
he is detained,?® delivering property under a writ 
of replevin before trying the validity of a claim 
interposed,! failure to turn over to his successor all 
the books, furniture, ete., appertaining to his of- 


90. Albany Belting, 
Grell, 67 App. Div. 81, 
Koerkle v. Pangburn, 
62 NYS 814. 


[a] Delivery to third person.—The 
penalty is not incurred by delivery of 
the chattel to a third person. Albany 
Belting, etc., Co. v. Grell, 67 App. Div. 
81, 73 NYS 580. 


91. Bellmer v. Blessington, 136 Cal. 
3, 68 P 111; Raker v. Bucher, 100 Cal. 
214, 34 P 654, 849; Kelley v. Desmond, 
63 Cal. Bilt ‘Askew V. Ebberts, 22 Cal. 


Cte... | COLE, 
73 NYS: 580; 
30 Misc. 776, 


263; Coffey vy. Wilson, 65 Iowa 270, 
21 NW 602; Willard v. Longstreet, 
2 Dougl. (Mich.) 172; Freeman v. 


Leonard, 99 N. C. 274, 6 SE 259. 


[a] Necessity of complete sale.— 
There must be a completed sale, by 
which the owner is deprived of his 
property, in order to subject the sher- 
iff to the penalty. Askew v. Ebberts, 
22 Cal. 263. 


92. Evans v. Stevens, 8 Ala. 517; 
Bondurant v. Lane, 9 Port. (Ala.) 484; 
Breuer v. Elder, 33 Minn. 147, 22 NW 


622; Scott v. Dow, 14 N. J. L. 350. 
93. Ala.—Evans v. Stevens, 8 Ala, 
517; Morgan v. Billings, 3 Ala. 172. 


Ark.—Craig v. Smith, 74 Ark. 364, 


85 SW 1124; Williams v. State, 65 
Ark. 159, 46 Sw 186; Borden v. State, 
9 Ark. 252. 


.Cal.—Shumway v. Leakey, 73 Cal. 
260, 14 P 841; Johnson v. Gorham, 6 
Cal. 195,, 65 AmD 501; Egery v. Bu- 
chanan, 5 Cal. 53. 


I1l.— Custer v. Agnew, 83 Ill. 194. 


Ky.—Hudgin v. Warner, 9 Dana 
196. 


Me.—Bulfinch v. Balch, 8 Me. 1338. 


Mass.—Bartlett v. Eveleth, 4 Metc. 
149; Thompson y. Brown, 17 Pick. 462; 
Rogers v. Sumner, 16 Pick. 387; Bay- 
ley v. French, 2 Pick. 586; Esty v. 
Chandler, 7 Mass. 464; Wakefield Wi 
Lithgow, 3 Mass. 249. 


Minn.—Coykendall v. Way, 29 Minn. 
162, 12 NW 452. 


Miss.—Connell v. Vance, 1 Miss. 254. 


Mo.—State v. Cayce, 85 Mo. 456; 
Conway v. Campbell, 11 Mo. 71; Pope 
v. Hays, 1 Mo. 450. 


Nev.—Nash v. Muldoon, 16 Nev. 404; 
Giffin v. Smith, 2 Nev. 274. 


N. Y.—Van Gelder v. Hallenbeck, 2 
NYS 252. 


N. C.—Williamson v. Jones, 127 N. 
C. 178,37 SE 202. But see Cockerham 
v. Baker, 52 N. C. 288 (holding that 
an officer is not liable to amercement 
for such failure). 


Oh.—In re Worstall, 8 OhS&CP 264, 
§ OhNP 525. See Webb v. Anspach, 
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fice,? 
duty.® 


3..-Oh. ' St. 522. (dictum)... Compare 
Ikert v. Wells, 13 Oh. Cir. Ct. N. S. 
213, 32 Oh. Cir. Ct. 82 (holding an of- 
ficer not liable to amercement for the 
loss of money deposited in a bank in 
good faith and lost by reason of the 
bank’s failure). 


S. C.—Walker v. Kennerly, 37 S. C. 
L. 64; Thomas v.~Yates, 26'S. €. L: 
179; Kelly v. Payne, 12 S. C. L. 138. 


S. D.—Bostwick v. Benedict, 4 S. 
D. 414, 57 NW. 78. 


Tex.—Richards v. Bemis, (Civ. 
78 SW 239. 


Vt.—Smith v. Pike, 44 Vt. 61. » 


[a] Before return day.—A sheriff 
cannot be amerced for not paying 
over money before the return day ot 
ae execution. Stone v. Buffin, 2 Oh. 

3. 


94. State v. Simmons, 18 Del. 62, 
46 A 746; Kothman v. Prest, 34 Kan. 
179, 8 P 228; Mushback v. Ryerson, 
TUNG ay 346) 


[a] Thus, where a special execu- 
tion commanded the sheriff to pay all 
taxes on the land, and a purchaser 
agreed with the ejJudgment creditor, 
before confirmation of the sale, to pay 
all delinquent taxes, and, in pursuance 
thereof, bought the outstanding tax 
certificates, the sheriff had no author- 
ity, after confirmation of the sale, to 
pay the taxes, and where he did so, 
with knowledge of all the facts, and 
against the objections of the party in- 
terested, he might be amerced there- 
for. Kothman v. Prest, 34 Kan. 179, 
On PAZ e 


95. Fournier v. Cyr, 64 Me. 
Eustis v. Kidder, 26 Me. 97; 
v. Martin, 5 Me. 76. 


[a] Nonapproval of bond.—Where 
a constable has conformed in all re- 
spects to the provisions of the stat- 
ute relative to the giving of bonds, 
except that the approval of the select- 
men of the town is not indorsed there- 
on, he does not incur the penalty pro- 
vided therein for serving writs with- 
out having given bond. Stacey v. 
Graves, 74 Me. 368; Eustis v. Kidder, 
26 Me. 97 [dist Rounds v. Bangor, 46 
Me. 541, 74 AmD 469; Rounds vy. Mans- 
field, 38 Me. 586]. 


[b] Subsequent avoidance of bond. 
—Where a constable’s bond was good 
when a writ was served, the penalty 
for serving a writ without having 
given bond cannot be recovered 
against him because the bond has 
been subsequently avoided by the un- 
authorized alteration of it by another. 
Fournier v. Cyr, 64 Me. 32. 


$6. Yates v. Gransbury, 9 Colo. 
323, 12 P 206; Madera v. Hildredge, 4 
Colo. A. 126, 35 P 52; Shear v. Reyn- 


A.) 


32; 
Barter 


[§§ 733-735 


or, in general, any misconduct or neglect of 


Escape. Immediate retaking and imprisonment of 
a debtor can be pleaded in bar of a suit for the pen- 
alty for his negligent escape.* 


[§ 734] 2. Default of Deputy.® 
stable may be amerced for a default of his deputy,° - 
unless under the statute the deputy himself is liable 
to amercement therefor.’ 


[§ 735] F. Necessity and Sufficiency of Demand. 
Unless otherwise provided by statute, a demand on 
a sheriff or constable is necessary to render him lia- 
ble to a penalty for failure to pay over money,® or 
to give to a person arrested a copy of the process 
under which he is detained;® and where the penalty 


A sheriff or con- 


olds, 90 Ill. 238; Figueira v. Pyatt, 88 
Ill. 402; Amend v. Murphy, 69 Ill. 
337; Cornelia v. Ellis, 11 Ill. 584; Pace 
Ve Vaughan, 6 Ill. 30. 


[a] Sheriff giving owner of ex- 
empt automobile claim check requir- 
ing owner to pay storage fees did not 
make good delivery, but owner taking 
automobile should credit it on the tre- 
ble damages allowed by C. L. § 5921. 
Smith v. Pueblo Mercantile, ete., As- 
soc., 82 Colo. 364, 260 P 109 


97. Shear v. Reynolds, 90 Ill. 238; 
Amend v. Murphy, 69 Ill. 337; Mc- 
Cluskey v. McNeely, 8 Ill. 578. 


98. Crowley v. Hurd, 58 N. H. 
99. Duff v. Karr, 91 Mo. A. 16. 
iar Colton v. Mott, 15 Wend. (N. Y.) 


75. 


State v. Kennedy, 36 S. CG. L. 


Qs 
60. 
3. Evans v. Stevens, 8 Ala. 517; 


Rich vy. Conley, 64 NYS BicRin of asm i 
Dole; leCalpCN ay.) isd * 


4. oe v. Hughes, 181 N. C. 234, 
106 SE 829 


[a] onaan for rule.—Revisal 
(1905) § 627, does not require a debtor 
to be kept in close confinement, as did 
the former statute, and where debtor 
was under surveillance and restraint 
all the time until delivered to the 
sheriff, and was not permitted to and 
did not attempt to go at large, the 
sheriff is not liable for the debt for 
permitting an escape under C. S. § 
3943, because the giving of a mere 
opportunity to escape does not con- 
stitute an escape, which consists of 
gaining liberty before being delivered 
in due course of law. Brady v. 
Hughes, 181 N. C. 234, 106 SE 829, 


5. liability of officer for defaults 
OF copaty, in general see supra §§ 194— 


6. Caldwell v. Holly, 1 A. K. Marsh. 
(Ky.) 429; Esty v. Chandler, 7 Mass. 
464; Horne vy. Allen, 27 N. C. 36. 


7. State v. Nichols, 39 Miss. 318. 


eine ai A of deputies see infra § 


8 Morgan v. Billings, 3 Ala. 172; 
Shumway v. Leakey, 73 Cal. 260, 14 
P 841; Bulfinch v. Balch, 8 Me. 133; 
State v. Cayce, 85 Mo. 456; Pope v. 
Hays, 1 Mo. 450. 


[a] Demand before return day of 
process.—A demand for money before 
the return day of the process under 
which it was collected does not render 
the officer liable for a statutory pen- 
alty for failing to pay it over. State 
v. Muir, 24 Mo. 263. 


9. Duff v. Karr, 91 Mo. A. 16. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


§§ 735-737] 


is in the form of interest,1° such interest on money 
collected can be computed only from the time of 
the demand made.!! No demand is necessary, how- 
ever, to justify amercement proceedings for fail- 
ure to return process.1? A demand for a copy of 
process must be made by or in behalf of the per- 
son held or detained under it,'* and a demand for 
money by a person having authority to receive such 
money and to execute a legal and valid discharge to 
the officer.1 The institution of a suit against an 
officer for money collected by him is a demand there- 
for.t® A demand for an amount greater than that 
claimed in a suit therefor, and much greater than 
that found due by the court, is not sufficient to jus- 
tify the court in imposing a penalty for failure to 
pay over money.?® 


[§ 736] G. Amercement of Deputies.1*7 A stat- 
ute providing for the amercement of a sheriff or 
constable does not authorize the amercement of his 
deputy for the latter’s defaults.18 Where, however, 
the statute so provides, a deputy may be amerced 
for an official default.1° 


[§ 737] H. Amount of Penalty or Amercement?° 
—1l. In General. Since an amercement is, strictly 


10. 
il. 


See infra § 737. 
Morgan v. Billings, 3 Ala. 172;| Y; 
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Assoc., 82 Colo. 364, 260 P 109; 
yransbury, 9 Colo. 323, 12 P 206; 
Madera v. Holdrege, 4 Colo. A. 126, 35 


[57 C.J.] 1001 


speaking, a penalty,21 and so is properly for a fixed 
sum without regard to the extent of the injury suf- 
fered by the complaining party by reason of the 
default for which it is imposed,?? a sheriff or con- 
stable is liable, under some statutes so providing,?* 
for a penalty of a fixed amount prescribed by the 
statute,?4 or of an amount not exceeding a fixed 
statutory limit.2° Under other statutes, however, 
the amount of the penalty for an official default is 
fixed with reference to the injury resulting or which 
may be assumed to have resulted therefrom;?® and 
so, under particular statutes,?7 an officer is lable 
for a prescribed multiple of the value of exempt 
property levied upon,”?* or a multiple of the amount 
collected upon a writ and not paid over,?® or for 
the amount of the debt for the collection of which 
the process issued,*° or for amount of the actual 
loss sustained by plaintiff in the value or availabil- 
ity of his security by reason of the acts or omissions 
of the officer.*t Similarly, under other statutes,*? 
interest at a specified rate, usually exceeding the 
ordinary legal rate, upon the amount for which his 
default has made him civilly hable may be imposed 
upon an officer as a penalty for such default.®3 


Yates) Ala. 271, 8 S 96; Huggins v. Powell, 


19 Ala. 129; Evans v. State Bank, 13 


Williams v. State, 65 Ark. 159, 46 SW 
186; State v. Cayce, 85 Mo. 456. 


12. Solberg v. Rettinger, 40 N. D. 
1, 168 NW 572. 

13. Duff v. Karr, 91 Mo. A. 16. 

[a] Demand by prisoner’s attorney 
for a copy of the process under which 
he is held is not sufficient to render 
the officer liable for a penalty for 
refusing or failing to furnish such 
copy, but a demand to give the prison- 
er a copy is necessary. Duff v. Karr, 
91 Mo. A. 16., 


14. Bulfinch v. Balch, 8 Me. 133. 

15. State v. Cayce, 85 Mo. 456. 

16. Shumway v. Leakey, 73 Cal. 
260, 14 P 841. 

17. Amercement of officer for de- 
faults of deputy see supra § 734. 

13:;) Caldwell v:, Holly, 1 A: K, 
Marsh. (Ky.) 429. 

19. State v. Nichols, 39 Miss. 318. 

20. Amount of: 


Damages for which officer is civilly 
liable see supra §§ 691-693. 


Fines, Forfeitures, and Penalties §§ 


10, 75-78. 

21. See Amercement 2 C. J. p 1319. 

22. Thompson v. Berry, 65 N. C. 
484. 

23. See statutory provisions. 

24. Coffey v. Wilson, 65 Iowa 270, 
21 NW 602; State v. Nichols, 39 Miss. 
8182) Peo. v. Dole, 1/Cal. (N. Y.) 181; 


Williamson v. Jones, 127 N. C. 178, 
. 37 SE 202; Graham v. Sturgill, 123 
N. GC. 384, 31 SE 705; Harrell v. War- 
ren, 100 . C. 259, 6 SE 777; Duncan 
vy. Philpot, 64 N. C. 479; Martin v. 
Martin, 50 N. C. 346; Lemit v. Free- 
man, 29 N. C. 317. 


25. Patterson v. Gaston, 17 Ala. 
223: Breuer v. Elder, 33 Minn. 147, 22 
NW 622. 
~ Discretion of court as to amount of 
fine see infra § 738. 


26. See cases infra notes 28-31. 
27. See statutory provisions. 
28. Smith v. Pueblo Mercantile, etc., 


P 52; Figueira v. Pyatt, 88 Ill. 402; 
Cornelia v. Ellis, 11 Ill. 584; Pace v. 
Vaughan, 6 Ill. 30. 


29. Custer v. Agnew, 83 Ill. 194. 


sO... S:—Darsts Vv. Duncan, 6F rH. 
Cas. No. 3,580, Brunn. Col. Cas. 521 
[aff 1 How. 301, 11 L. ed. 139]. 


Ark.—Wilson v. Young, 58 Ark. 593, 
25 SW 870; Hawkins v. Taylor, 56 
Ark. 45, 19 SW 105, 35 AmSR 82; 
Atkinson v. Heer, 44 Ark. 174. 


Kan.—Fuller v. Wells, 42 Kan. 551, 
22 P 561; Fisher v. Franklin, 38 Kan. 
251, 16 P 341. 


Ky.—Clifford vy. Cabiness, 1 Dana 
ee Flournoy v. Rubey, 5 J. J. Marsh. 
oO . 
ee ree v. Robins, 2 La. Ann. 
LO7. 

Miss.—Cox v. Ross, 56 Miss. 481; 
Morehead v. Holliday, 9 Miss. 625. 


Mo.:—State v. Case, 77-Mo. 247. 


N. J.—Hoagland v. Todd, 37 N. J. 
Ede yt Watson v. Hoel, 1 N. J. L. 
36. 


N. Y.—Rutzkowski v. George, 92 
Hun 412, 36 NYS 762; Dunford v. 
Weaver, 21 Hun 349 [aff 84 N. Y. 445]. 


Oh.—Moore v. McClief, 16 Oh. St. 
50; Conkling v. Parker, 10 Oh. St. 28; 
Graham v. Newton, 12 Oh. 210. 


Pa.—Bachman v. Fenstermacher, 
112) Par 33), 4 A 546s Bachman v. 
Fenstermacher, 2 Pa. Co. 499; Stone 
vy. Mahon, 4 C. Pl. 165; Amey v. Ken- 
nedy, 1 Ashm. 160. See McClain v. 
Smith, 7 LegInt 183. 


Tenn.—Smith v. Van Bebber, 1 
Swan 110; Webb v. Armstrong, 5 
Humphr. 379. 


31. Shufeldt v. Barlass, 33 Nebr. 
785, 51 NW 134; Hellman v. Spiel- 
man, 19 Nebr. 152, 27 NW 1381; Crook- 
er v. Melick, 18 Nebr. 227, 24 NW 
689. 


Summary proceedings for damages 
for official default see supra §§ 696- 
728. 


32. 
33. 


See statutory provisions. 
Ala.—Chandler v. Henry, 90 


Ala. 787; Johnson v. Petty, 5 Ala. 528; 
Morgan v. Billings, 3 Ala. 172; Rodg- 
ers v. Waters, 2 Ala. 644; Barton v. 


Lockhart, 2 Stew. & P. 109; Bond- 
urant v. Lane, 9 Port. 484. 
Ariz.—Wilson vy. Lowry, 5 Ariz. 


335, 52 P 777. 


Ark.—Craig v. Smith, 74 Ark. 364, 
85 SW 1124; Williams v. State, 65 
Ark. 159, 46 SW 186; Jones v. Good- 
bar, 60 Ark. 182, 29 SW 462; Hawkins 
v. Taylor, 56 Ark. 45, 19 SW 105, 35 
AmSR 82; Atkinson v. Heer, 44 Ark. 
174; Borden v. State, 9 Ark. 252. 


Cal—Shumway v. Leakey; 73 Cal. 
260, 14 P 841. 


Del.—Smith v. Simmons, 
462, 46 A 746. 


Tll.—Buckmaster v. Drake, 10 Ill.” 
321; Beaird v. Foreman, 2 Ill. 40. 


Ind.—State v. Youmans, 5 Ind. 280; 
Limpus v. State, 7 Blackf. 43. 


Kan.—Fuller v. Wells, 42 Kan. 551, 
22) PHb6ie 


Ky.—Louisville Bank v. Hurt, 8 
Bush 633; Goodrum v. Root, 2 Mete. 
427; Mershon v. Com., 2 Mete. 371; 
Sanders v. Kentucky Bank, 2 Metce. 
327; Judy v. Howard, 2 Metc. 44; 
Stephens v. Lewis, 8 B. Mon. 150; 
Partlow v. Lawson, 2 B. Mon. 46; 
Hudgin v. Warner, 9 Dana 196; Clif- 
ford v. Cabiness, 1 Dana 384; Flour- 
noy v. Rubey, 5 + da Marsh. 222k 
Bernard v. Flournoy, 4 J. J. Marsh. 
99; Wilson v. Slaughter, 3 J. J. Marsh. 
593; Gore v. Hedges, 7 T. B. Mon. 
520; Com. v. Bradley, 1 Litt. 48; Me- 
Clelland v. Hobbs, Hard. 2; Gwynn v. 
Tinsley, 1 Ky. Op. 38. 


Mass.—Bartlett v. Eveleth, 4 Mete. 
149; Thompson v. Brown, 17 Pick. 
462; Bayley v. French, 2 Pick. 586; 
Esty v. Chandler, 7 Mass. 464. 


Minn.—Coykendall vy. Way, 29 Minn. 
162, 12 NW 462. 


Miss.—Cox v. Ross, 56 Miss. 481; 
Garrett v. Hamblin, 19 Miss. 219, 49 
AmD 53; Morehead v. Holliday, 9 
Miss. 625. 


Mo.—State v. Cayce, 85 Mo. 456; 
State v. Muir, 24 Mo. 263; Conway v. 
Campbell, 11 Mo. 71; State v. McLer- 


18 Del. 
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[§ 738] 2. Discretion of Court.*4 Where discre- 
tion is reposed in the court as to the amount of the 
amercement or penalty to be imposed upon a sheriff 
or constable for an official default, such discretion 
must be exercised reasonably and not arbitrarily, 
and the fine must not be excessive.*® 


[§ 739] I. Particular Matters Affecting Liability 
—1l. Duty To Act. A sheriff or constable cannot be 
amerced for not executing process where the circum- 
stances are such that he is not bound to execute 
it;°° a statute imposing a penalty upon an officer 
neglecting to pay over on demand money collected 
on execution has been held to apply only where it 
is his plain duty to pay, and his neglect is wilful, 
and not where the right of plaintiff to the payment 
is doubtful.?* Similarly, where a writ is delivered 
_to an officer other than one of those to whom un- 
der the statute it should be directed, he is not lia- 
ble to a statutory penalty for failure to return the 
same.°® 


[§ 740] 2. Validity and Regularity of Judgment 
and Process. Where an execution plaintiff seeks to 
amerce a sheriff or constable for a default with 
respect to the execution of his writ he must show 
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a valid judgment,®® and an execution conforming 
strictly to that judgment.*® Where an execution is 
null and void, an officer cannot be amerced for neg- 
lecting or refusing to make a return thereon;** and 
where by mistake of the clerk certain costs are er- 
roneously taxed and indorsed on an execution, the 
officer, after selling land under it, cannot be amerced 
for failing to pay over to the execution creditor the 
amount of such costs.*? 


[§ 741] 3. Nonreceipt of Money. A sheriff or 
constable who has sold property under a writ can- 
not be amerced for failure to pay over the proceeds 
where the property was properly sold upon a credit 
and the purchase money has not been paid to him,** 
or where he has received only a check** or note*® 
which has not been paid. The fact, however, that 
a sale was upon credit and-that the officer has re- 
ceived no money does not affect his hability for a 
penalty for making a sale without authority or sell- 
ing property not subject to be sold.*® 


[§ 742] 4. Uncollectability of Debt. Where a 
statute imposes upon a sheriff or constable who is 
guilty of an official default in connection with the 
execution of process an absolute lability for the 


nan, 10 Mo. 780; Pope v. Hays, 1 Mo. 
450. 


Nebr.—Crooker v. Melick, 18 Nebr. 
227, 24 NW 689. 


Ney.—Nash v. 
404, 


Muldoon, 16 Ney. 


N. C.—Williamson v. Jones, 127 N. 
C2178, 937 SE 202° 


Oh.—Moore v. McClief, 16 Oh. St. 
50; Conkling v. Parker, 10 Oh. St. 28; 
Graham v. Newton, 12 Oh. 210. 


a 1¢.— Thomas v. Yates, 26, 5..C. Ei: 
179; Kelly v. Payne, 12 S. C. L. 138. 


Tenn.—Smith y. Van_Bebber, 1 
Swan 110; Lashley v. Wilkinson, 2 
Head 482. 


Tex.—Haley v. Greenwood, 28 Tex. 
S202 0bDe Watt ve. Dunn, 1d, Dex, 106; 
Rickards v. Bemis, (Civ. A.) 78 SW 
239; Cleveland y. Tittle, 3 Tex. Civ. 
A. 191, 22 SW 8. 


Vt.—Smith v. Pike, 44 Vt. 61. 


Va.—Guerrant v. Tayloe, 2 Call (6 
Va.) 208. 


[a] Amendment of judgment in- 
creasing amount.— Where, after an of- 
ficer has incurred the penalty, the 
original judgment is amended so as 
to increase the amount thereof, the 
officer’s liability must be figured on 
the amount of the original judgment. 
Jones y. Goodbar, 60 Ark. 182, 29 SW 
462. 

[b] Where part of debt has been 
paid the officer is not liable for inter- 
est on that part as a penalty for not 
returning the execution at the proper 
time. Louisville Bank v. Hurt, 8 
Bush (Ky.) 633. 

Civil liabilities of officer see supra 
§§ 183-554. 


Liability of officer for interest on 
amount of damages see supra §§ 316, 
440. 

34. As to imposition of penalty see 
supra § 732. 

35. Bullock v. Goodall, 
Va.) 

Excessive fines generally see Crim- 
inal Law §§ 3200-3202. 


36. Duncan v. Drakeley, 10 Oh. 45; 


8 Call (7 


Bereman v. Xenia Bank, 1 Oh. Dec. 
(Reprint) 218, 4 WestLJ 500. 


[a] Thus (1) a sheriff cannot be 
amerced for not executing a capias 
ad satisfaciendum from another coun- 
ty, unless the indorsement, “Funds 
are deposited to pay the sheriff on this 
writ,’ is made thereon by the clerk 
as provided by statute, although the 
judgment creditor tenders the sheriff 
an amount more than sufficient to sat- 
isfy all fees which would accrue. 
Duncan v. Drakeley, 10 Oh. 45. (2) 
A sheriff is not liable to an amerce- 
ment for refusing to execute a writ 
of venditioni exponas, unless the 
printer’s fee is advanced, as required 
by statute, Bereman v. Xenia Bank, 
a Dec. (Reprint) 218, 4 WestLJ 


37. Custer v. Agnew, 83 Ill. 194. 


Conflicting claims to money collect- 
ed see infra § 744. 


33. Bachman vy. Fenstermacher, 2 
Pa. Co. 499. 


39. Gleason v. Itten, 52 Kan. 218, 
34 P 892; Fuller v. Wells, 42 Kan, 
951, 22 P 561: Hisher vy. Kranklin, 38 
Kan, 251, 16 P 341; Winston, Harpher, 
HishersCow Ws Price; 30 INd Ws bod 064 
NW 101; Stein v. Scanlan, 34 Okl. 
801, 127 P 483, 42 LRANS 895. 


[a] Docketing of foreign judg- 
ment.—Under a statute providing that 
an execution may issue to the sheriff 
of any county in which a judgment 
has been docketed, a sheriff cannot be 
amerced for failure to levy an execu- 
tion upon a judgment of a foreign 
county which has not been docketed 
in his county. Winston, Harpher, 
Mishen (Cos ve Priceywak IND pods. 6s. 
Nw 101. 


40. Gieason v. Itten, 52 Kan. 218, 
34 P 892; Fuller v. Wells, 42 Kan. 
551, 22 P 661; Fisher v.. Franklin,’ 38 
Kan, 261, 16 P 341; Ridpath v. lan- 
caster, 142 Okl. 282, 286 P 780; Stein 
v. Scanlan, 34 Okl. 801, 127 P 483, 42 
LRANS 895. 


[a] Recital of erroneous date.—A 
sheriff is not liable to amercement for 
failing to serve and return an execu- 
tion misreciting the date of the judg- 
ment on which it purports to be is- 


sued. Bittman y. Mize, 45 Kan. 450, 
25 P 875. 
[b] Excessive amount.—(1) An of- 


ficer is not liable to amercement for 
failure to return an execution on its 
return-day, when the execution sets 
forth a judgment substantially great- 
er. than the amount of the actual 
judgment recovered. Fisher Vis 
Franklin, 38 Kan. 251, 16 P 341; Moore 
v. McClief, 16 Oh. St. 50. (2) Where 
an execution commands the sheriff to 
collect a sum in excess of that named 
in the judgment, the sheriff cannot 
be amerced for failure to return the 


same within the statutory time. 
Reese’ v. Rice, 1 any A. 31d ale 
218. 

41. Bowen v. Jones, 35 N. C. 25, 55 
AmD 426. 

42. Kothman v. Prest, 34 Kan. 179, 


8 P 228. 


43. Langdon v. Summers, 10 Oh. 
Stati 


44. In re Worstall, 8 OhS&CP 264, 
6 OhNP 525. 


[a] Rule applied.—Where a sheriff 
on levying an execution took the check 
of the judgment debtor in full amount 
of the judgment and costs, and re- 
turned the writ indorsed, ‘‘money in 
full,” being obliged to make the re- 
turn before he knew whether the 
check would be paid or not, and, the 
check not being paid, the judgment 
creditor, after demanding the money 
of the sheriff, sought to amerce him 
for failure to pay it, the taking of 
the check was not a receipt of the 
money, within a statute providing 
that an officer might be amerced for 
neglect on demand to pay persons en- 
titled thereto any money received by 
him, for the use of such person. In 
Ee ey onetely 8 OhS&CP 264, 6 OhNP 

25, 


Check as payment in general see 
Payment §§ 50-53. 


an Shewry v. Shewry, 6 OhNPNS 
38. ‘ 


Note as payment in general see 
Payment §§ 40-49. 


ae McCluskey vy. McNeely, 
78. 


Soman 


/ For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 742-749] 


amount of the debt,*? such liability cannot be re- 
duced by showing that the debt could not have been 
collected even though there had been no default 
on his part;** but a mere failure to collect the 
amount of an execution cannot subject an officer to 
amercement, where it appears that the debtor had 
no property out of which the amount or any part 
thereof could have been made.*® 


[§ 743] 5. Payment of Debt. A statutory pen- 
alty for the failure of a sheriff or constable to re- 
turn a writ may be enforced notwithstanding the 
payment of the debt after the return day;°°® and 
where an officer fails to return an execution within 
the proper time and a defendant surety pays the 
amount thereof to plaintiff, the latter does not lose 
his right to recover the penalty imposed by statute 
on the officer for his failure, by allowing the motion 
against the officer for such damages to be carried 
on for the benefit of the surety.°t An attempt to 
amerce an officer for failure to levy an execution 
is properly denied, however, where it appears that 
the debt for the collection of which the execution 
issued has been in fact satisfied,°* especially where 
it further appears that the judgment has been duly 
cancelled or an entry of satisfaction has been made 
by plaintiff.°? It seems that an officer may escape 
a fine for a false return, in not returning property 
attached and sold as perishable, by showing that 
the proceeds were paid to the attachment plaintiff ;°* 
and it has been held that the acceptance by plaintiff 
of the amount collected by an officer on an execution 
absolves such officer from amercement for failing 
to return such execution,®® although a tender of 
the amount due on a writ, if not accepted, does not 
discharge him from liability for a penalty for fail- 
ing to make a return.°® 


[§ 744] 6. Conflicting Claims to Money Collected. 
A statutory penalty for the failure of a sheriff or 
constable to pay over money is not recoverable where 
the failure is caused by the fact that there are con- 
flicting claims to such money which the officer can- 


47. liability for amount of debt 50. 
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not determine and which have not been determined 
by the courts.°* 


[§ 745] 7. Notice Not To Pay Over Money. 
Where a sheriff or constable who has collected mon-* 
ey on execution is notified not to pay the same over 
to plaintiff, and a motion for that purpose is made in 
court, the officer is not lable to a penalty for not 
paying the money to plaintiff until the decision of 
such motion.°® 


[§ 746] 8. Injunction against Payment.®® A sher- 
iff or constable who has been enjoined from paying 
over money cannot be amerced for his failure to 
make such payment.®° 


[§ 747] 9. Attachment of Money in Officer’s 
Hands.°! Where an execution commands a sheriff 
or constable to make the money, and have it before 
the court on the return day to satisfy plaintiff, he 
cannot protect himself against a motion to amerce 
for failure to have the money by showing that a for- 
eign attachment has been served on him;°? nor can 
an officer who has received satisfaction of an execu- 
tion escape liability for failure to pay over the mon- 
ey on the ground that by direction of the debtor he 
has attached it on a writ in favor of the debtor 
against the creditor.®? 


[§ 748] 10. Claim of Third Person to Property. 
The fact that property found in the possession of 
a defendant in execution and,levied on by a sheriff 
or constable is claimed by a third person will not 
prevent the amercement of the officer for refusing 
to sell the property at the request of plaintiff, where 
he asks no indemnity of plaintiff, and takes no meas- 
ure to secure himself against such claim;** but 
where, upon an adverse claim to property levied 
on being made, the officer asks for instructions from 
plaintiff’s attorneys, which are promised him, he is 
not liable to amercement for not selling until he 
has disobeyed or disregarded positive, reasonable, 
and lawful directions to that end.*5 


[§ 749] 11. Absence of Injury.** It has been 


Injunctions ceneraae see In- 


see supra § 737. 


48. Darst v. Duncan, 6 F. Cas. No. 
3,580 [aff 1 How. 301, 11 L. ed. 139]; 
Rutzkowski v. George, 92 Hun 412, 36 
NYS 762; Dunford v. Weaver, 21 Hun 
GNET Ye) 349 Pfaff 34 Ney. 445]; Webb 
vy. Armstrong, 5 Humphr. (Tenn.) oon 


Absence of injury to plaintiff in 
general see infra § 749. 


49. Crooker v. Melick, 18 Nebr. 
220,24 NW 689; Richardson v. 
Wicker, 80 N. C. 172; Swenson v. 
Christoferson, 10 S. D. 188, 72 NW 
459, 66 AmSR 712; Richardson _v. 
Johnson-Layne Coffee Co., 
A.) 252 SW 258. 


[a] Thus, where a Sheriff, after 
receiving an indemnity bond to secure 
him in levying execution, if he had 
levied execution, could not have sold 
the property prior to bankruptcy pro- 
ceedings of the execution debtor, 
when, under U. S. Comp. St. § 9651, 
subd f, the property levied on, would 
have passed to the trustee in bank- 
ruptcy, the sheriff and his bondsmen 
were, not liable, under Rev. St. art 
3777 for failure to make a return on 
the execution. Richardson y. John- 
son-Layne Coffee Co., (Tex. Civ. A.) 
252 SW 253. 


(Tex; C15 ib 


(Tenn.) 110; Planters’ Bank v. Porter, 
10 Humphr, (Tenn.) 316. 


51. Sanders v. Commonwealth 
Bank, 2 Metc. (Ky.) 327. 


52. Freeman v. Womack, 4 Ala. 
539; Glascock v. AShman, 52 Cal. 493; 
Union Stove, ete., Works v. Caswell, 
50 Kan. 787, 32 P 362. And see cases 
infra note 58. 


53. Union Stove, ete., Works v. 
Caswell, 50 Kan. 787, 32 P 362; Young 
vy. Donaldson, 2 Heisk. (Tenn.) 52. 


yee Garrett v. Hamblin, 19 Miss. 
UE 


55. Graves v. Bulkley, 25 Kan. 249, 
37-AmR 249. 


56. Young v. Donaldson, 2 Heisk. 
(Tenn.) 52; Chaffin v. Crutcher, 2 
Sneed (Tenn.) 360. See Cowan v. 
Sloan, 95 Tenn. 424, 32 SW 388 (dic- 
tum). 


57. Johnson v. Gorham, 6 Cal. 195, 
65 AmD 501; Bartlett v. Eveleth, 4 
Metc. (Mass.) 149; Rogers v. Sumner, 
16. Pick.  (€Mass.) 2887; Bayley  v. 
French, 2 Pick. (Mass.) 586; Thomas 
vo uvates, 26S) Cr il. 1795 Rickards! ve 
Bemis, (Tex. Civ. A.) 78 SW 239. 


58. Conway v. Campbell, 11 Mo. 71. 


junctions 32 C: J. pil 


60. Langdon v. Summers, 10 Oh. 
Slates 


61. Alpnonmene generally see At- 
tachment 6 C. Drews 


62. Dawson v. Holcomb, 1 Oh. 275, 
13 AmD 618. 


63. Thompson v. Brown, 17 Pick. 
(Mass.) 462. 


64. Harris v. Kirkpatrick, 35 N. J. 
L. 392. To same effect State v. Nolte, 
(Mo. A.) 187 SW 896 [rev on other 
grounds 203 SW 956]. 


Indemnification of sheriff or con- 
gtable in general see supra §§ 555— 


Liability to amercement as affected 
by failure of plaintiff to furnish in- 
demnity see infra § 760. 


65. Kemble v. Harris, 36 N. J. L) 
526; Solberg v. Rettinger, 40 N. D. 
i 168 NW 572, 573 [quot Cyc]. 


Instructions of plaintiff in general 
see infra § 762 


66. ee ie as prerequisite to civil 
action against officer see supra § 611. 


1004 [57 C.J.] 


laid down as a general rule that a sheriff or consta- 
ble cannot escape a penalty imposed by statute for 
a failure to serve, execute, or return process by 
. showing that the party at whose instance the proc- 
ess issued was not injured by his default,®* except 
where the statute otherwise provides, either express- 
ly or by implication.*® There is, however, some au- 
thority to the contrary;°® thus it has been held a 
complete defense to a proceeding to amerce an of- 
ficer for failure to return an execution before the 
return day that the debtor had no property subject 
to execution during the life of the writ, and hence 
the judgment creditor was not injured,‘® and there 
is authority for the rule that an officer cannot be 
amerced for failure to sell property attached or ley- 
ied upon where it appears that at the time of the 
levy the property was subject to a chattel mortgage 
for its full value?! or was inadequate to pay more 
than the amount of a senior writ already levied 
thereon.*? 


.[§ 750] 12. Innocent Mistake. There is author- 
ity for the view that a return of process made by 
a sheriff or constable which is false in fact will 
subject him to the penalty for a false return, al- 
though it was made through mistake, without any 
criminal intent.7? It has, however, been held that 
an officer is not Hable to amercement for applying 
money collected in satisfaction of the wrong execu- 
tion, where he was not influenced by corrupt or per- 
sonal motives,’* or for a mistake in the application 
of money, without gross carelessness, and where none 
of the money is in the officer’s hands;** and that 
an officer who, acting in good faith and with the 
intention of returning a writ, by mistake mails it 
to the wrong person is not lable to the penalty pre- 
scribed for failure to return process.*® 


[§ 751] 13. Validity of Sale—a. In General. A 
sheriff or constable does not incur a penalty provid- 
ed by law for selling property without the required 
notice, if the sale is void in consequence of the un- 
constitutionality of the law under which it was 


44) notes 70-72. 
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made,*? or if the process under whieh the sale is 
made is void.’ 


[§ 752] b. Sale to Prohibited Person. The fact 
that property levied on by a sheriff or constable is 
bid in by or for a prohibited person does not ren- 
der the proceeding any the less a sale, so as to ex- 
empt the officer from the penalty for making a sale 
contrary to statutory provisions.’® 


[§ 753] 14. Issuance of Second or Subsequent 
Writ. <A sheriff or constable is not relieved from 
the penalty for failure to return an execution at 
the proper time by the fact that an alias execution 
has been issued on which he has collected the mon- 
ey;°° but where plaintiff, with knowledge of the 
facts, issues process which is necessarily dependent 
on and subsequent to former process which has been 
improperly executed or irtegularly returned, he 
thereby waives the right to amerce the officer for 
such default.*1 


[§ 754] 15. Return Showing Receipt of Money. 
It has been held that a penalty imposed by statute 
upon sheriffs and constables for a failure to pay 
over money is recoverable only when by his return 
the officer has admitted the collection of money, and 
refuses to pay it over, and not where he has returned 
nulla bona;*? but there is authority, to the contrary, 
that a return admitting the receipt of money is not 
a condition precedent to the imposition of a penalty, 
and that the fact that the money has been received 
by the officer may be established by other evidence.®? 


[§ 755] 16. Illness of Officer. The fact that the 
failure of a sheriff or constable to return an execu- 
tion at the proper time has been caused by his ill- 


ness may relieve him from a statutory penalty for 
the default.*# 


[§ 756] 17. Notice of Rights of Complainant. A 
sheriff or constable cannot be amereed for failure 
to pay over money to a person of whose rights he 


67. Ark.—Atkinson v. Heer, 


Ark. 174. 


Kan.—Reese v. Rice, 1 Kan. A. 311, 
41 P 218. 


Ky.—Fellows v. Cross, 1 B. Mon. 10. 


Miss.—Cox v. Ross, 56 Miss. 481 
[dist Dailey v. State, 56 Miss. 475]; 
Morehead v. Holliday, 9 Miss. 625. 


N. ©G.—Swain v. Phelps, 125 N. C. 
43, 34 SE 110. : 


N. D.—Lee v. Dolan, 34 N. D. 449, 
158 NW 1007. 


Okl.—Henderson-Sturges Piano Co. 
v. Smith, 33 Okl. 335, 125 P 454. 


68. Enfield v. Blyler, 67 Iowa 295, 
25 NW 251; Coffey v. Wilson, 65 Iowa 
270, 21 NW 602. 


[a] Statute imposing fixed penalty 
“in addition to’ actual damages.— 
Where a statute imposes a penalty 
of a fixed amount “in addition to the 
actual damages sustained” the pen- 
alty cannot be recovered by one who 
has sustained no actual damages. En- 
field v. Blyler, 67 Iowa 295, 25 NW 
251; Coffey v. Wilson, 65 Iowa 270, 
21 NW 602. 


69. Cherry v. Kennedy, 144 Tenn. 
320, 232 SW 661. 


70. Crooker v. Melick, 18 Nebr. 227, 
24 NW 689; Richardson v. Wicker, 
80 N. C. 172; Swenson v. Christofer- 
are 10 8S. D. 188, 72 NW 459, 66 AmSR 


; pet eo mb Etsy. of debt see supra 


. 71. Shufeldt v. Barlass, 33 Nebr. 
785, 51 NW 1384. 


72. Townsend v. Kleckley, 38 S. C. 
L. 206. 


73. Finley v. Hayes, 81 N. C. 368; 
Peebles v. Newsom, 74 N. C. 473; Al- 
bright v. Tapscott, 53 N. C. 478. 


74 McMahan v. Hall, 36 Tex. 59. 


75. Nash v. Muldoon, 16 Nev. 404; 
Giffin v. Smith, 2 Nev. 374. ; 


76. Thompson: «vy. Ross; ile Jai, 
Marsh. (Ky.) 600. 


Transmittal of return by mail in 
general see infra § 765. 


77. Willard v. Longstreet, 2 Doug. 
(Mich.) 172. 


78. Bellmer v. Blessington, 
Cal yey GSE ebdale 


79. Freeman vy. Leonard, 99 N. C. 
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And see cases infra ‘274, 6 SE 259. 


Effect of judicial sale to prohibited 
person in general see Judicial Sales § 
42 text and notes 88-90. 


80. Turner v. Page, 111 N. C. 291, 
16 SE 174. 


81. Hustick v. Allen, 1 N. J. L. 195; 
Pettit v. Ebright, 2 Oh. Dec. (Re- 
print) 651, 4 WestLMonth 328. 


[a] Writ commanding sale of 
property improperly left in debtor’s 
custody.—The issuance of a_ writ 
commanding an officer to sell prop- 
erty theretofore levied on constitutes 
a waiver of the right to amerce the 
officer for improperly allowing the 
‘debtor to retain possession of the 
property. Pettit v. Ebright, 2 Oh. 
Dec. (Reprint) 651, 4 WestLMonth 


_(b] Issuance of capias ad satisfa- 
ciendum after irregular return of fieri 
facias.—The issuance of a capias ad 
satisfaciendum prevents the amerce- 
ment of an officer for making an ir- 
regular return to a preceding fieri fa- 
cias. Hustick v. Allen, 1 N. J. L. 195. 


82. Egery v. Buchanan, 5 Cal. 53. 
83. Nash v. Muldoon, 16 Nev. 404. 


84, Bruce v. Dyall, 5 T. B. Mon. 
(Ky.)- 125. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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had no notice.§5 


[§ 757] 18. Interference by Complainant. A 
sheriff or constable will not be amerced where the 
interference of complainant has prevented him from 
discharging his duty.’¢ 


[§ 758] 19. Consent of Complainant.” A sher- 
iff or constable is not subject to amerecement for 
an act or omission to which the complainant has 
consented.§§ 


[$ 759] 20. Residence of Complainant. A debtor 
is not precluded from recovering the statutory pen- 
alty from a sheriff or constable for selling on exe- 
cution property exempt under the law by the fact 
that he lives in a county other than that in which 
the levy on his property was made.*® 


[§ 760] 21. Failure To Furnish Indemnity. When 
a sheriff or constable is entitled to indemnity be- 
fore proceeding further in the execution of proc- 
ess,°° and has demanded the same, he cannot be 
amerced for not proceeding if the indemnity is not 
furnished.*? 


[§ 761] 22. Failure of Plaintiff To Communicate 
Material Facts. <A sheriff or constable cannot be 
amerced for an improper act or course of proceed- 
ing where the impropriety thereof resulted from 
facts within the knowledge of plaintiff but not of 
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the officer and of the existence of which he was not 
notified. 2 


[§ 762] 23. Instructions of Plaintiff.°* It has 
been held that directions or instructions by plaintiff 
in a writ to a sheriff or constable not to proceed 
with the collection of the debt or the execution of 
the writ do not justify the officer in failing to re- 
turn the writ, and that he may accordingly be 
amerced for such failure;°* but where the act or 
omission constituting the default was done in pur- 
suance of plaintiff’s instructions, or was induced 
by him, the officer cannot be amerced therefor.?® 


[§ 763] 24. Ratification or Waiver.°® An execu- 
tion plaintiff who has ratified the acts of a sheriff 
or constable with relation to the writ,?? or waived 
a default of the officer,?* cannot subsequently pro- 
cure his amercement because of such acts or de- 
fault. 

[§ 764] 25. Nonconversion of Property Wrong- 
fully Seized. A statute imposing a penalty upon a 
sheriff or constable for the seizure of exempt prop- 
erty has been held not to apply to a mere seizure, in 
the absence of some act equivalent to a conversion 
of the property,®® so that an officer cannot be 
amerced where he returns property so seized upon 
demand.* 

[§ 765] 26. Transmittal of Return by Mail.” 


85. State v. Judges Inferior Ct. C. 
le eLOUN SE, L329: 


[a] Thus, where a plaintiff, after 
having assigned his interest in a suit, 
takes the benefit of an insolvent act, 
and the sheriff is appointed his as- 
signee, and the suit is carried on to 
judgment and execution and the sher- 
iff makes the money, but does not pay 
it to the assignees of the interest in 
the suit, he will not be amerced with- 
out proof that he had notice of the 
assignment to them, and that he has 
voluntarily omitted to pay them after 
such notice. State v. Judges Inferior 
Cie oP LOIN: Ja 3b 0) 


86. Stryker v. Merseles, 24 N. J. L. 
542. 


87. Instructions of plaintiff see in- 
fra § 762. 


ss. Simms v. Quinn, 58 Miss, 221. 


[a] Rule applied.—Where a sher- 
iff held a writ of venditioni exponas 
for sixteen thousand dollars, and on 
the day before the return day defend 
ant applied for indulgence, which the 
sheriff refused to grant without the 
assent of plaintiffs’ attorneys, and de- 
fendant thereupon went to plaintiffs’ 
attorneys who told him that whatever 
arrangements he could make with the 
sheriff would be satisfactory to them, 
but that they would not release the 
sheriff from any legal liabilities 
which he might incur or show him 
any favors, and defendant delivered 
only the first part of the message to 
the sheriff, suppressing the declara- 
tion that plaintiffs’ attorneys would 
not release him from liability, and 
the sheriff delayed returning the exe- 
cution with a small amount collected 
thereon until the day following the 
return day, a motion to amerce the 
sheriff in the full amount of the judg- 
ment for the delay of one day in mak- 
ing’ the return must be denied; the 
court saying: ‘“‘The officer was mis- 
led by the message brought him by 
one whom the plaintiffs’ attorneys 
had permitted to act as their agent 
in the transmission of their wishes 
in the matter. While the officer was 


not told in so many words that he 
might hold up the writ, he did re- 
ceive instructions from which he was 
fairly led to infer a willingness upon 
the part of plaintiffs’ attorneys for 
him to do so.” Simms v. Quinn, 58 
Miss, 221, 225. 


[b] Admission by husband of judg- 
ment creditor before time for return 
of execution that nothing could be 
made thereon relieved sheriff from 
statutory penalty. Watson v. Boyett, 
151 Miss. 726, 118 S 629. 


sant McCluskey v. McNeely, 8 Il. 
90. Right to indemnity see supra 


§§ 555-559. 


91. Weller v. Lanning, 41 N. J. L. 
477. 

92. Thompson v. Berry, 65 N. C. 
484. 

[a] Rule applied.—Where an ordi- 


nance of a state convention provided 
that all writs of execution should be 
returned after levy without a sale of 
the property, unless the judgment 
was rendered on a contract made sub- 
sequent to a Specified date, a sheriff 
eannot be amerced for failing to col- 
lect on a judgment, unless it is shown 
that he had actual notice that such 
judgment was rendered on a contract 
made subsequent to the date specified 
in such ordinance. Thompson  v. 

Berry, 65 N. C. 484. 

93. Cross references: 

Consent of complainant see supra § 
758. 

Instructions of plaintiff where ad- 
verse claim to property made see 
supra § 748. 

Ratification of acts of officer or waiver 
of default see infra § 763. 

94. Morrow v. Allison, 33 N. CG. 
217. 

Instruction to delay execution of 
writ as ratification of previous acts 
or omissions of officer see infra § 763 
note 97 [a]. 


95. Farmers’ Nat. Bank v. Wright, 


54 N. D. 422, 209 NW 796; Solberg 
v. Rettinger, 40 N. D. 1, 168 NW 572. 
To same effect Kemble v. Harris, 36 
INO ian 265 


96. Instructions of plaintiff see su- 
pra § 762. 


97. Waterman v. Merrill, 33 N. J. 
L. 378; Paterson Bank v. Hamilton, 
13 N. J. L. 159; Shewry v. Shewry, 
6 OhNPNS 238. 


[a] Sufficiency of ratification.—(1) 
A letter from plaintiff’s attorney, re- 
ceived by the sheriff after levy made, 
and before the return of the writ, in 
these words: “You may delay pro- 
ceeding till you hear from me or Mr. 
W., holding on to your levy,” amount- 
ed to such an acceptance and ratifica- 
tion by plaintiff of whatever had been 
done or omitted by the sheriff up to 
that time as to preclude plaintiff from 
alleging any such act or omission as 
a ground of amercement. Waterman 
v. Merrill, 33 N. J. L. 378. (2) Where 
plaintiff in execution by letter di- 
rected the sheriff “to adjourn the sale 
and stay until further orders,’ such 
direction amounted toa ratification of 
the sheriff’s previous conduct in re- 
spect to the writ and absolved him ° 
from liability to amercement for any 
neglect to execute the writ which had 
previously occurred. Paterson Bank 
Vv. Hamilton, 23MNe we iy 1598 


98. Scott v. Dow, 14 N. J. L. ats 
Le Roy v. Blauvelt, Laan: L. 34 

[a] Thus, where plaintiff, after 
notice of amercement, informed the 
sheriff that he should “not move to 
amerce him in pursuance of such no- 
tice,” but should “trust to his raising 
the money in the next vacation,” he 
could not afterward move for an 
amercement because the sheriff neg- 
lected to file a true inventory. Scott 
Vaebowss £4 Ne Ji 850. ° 


99. Madera v. Holdrege, 4 Colo. A, 
N26 s Sores Oz. 
1. Madera v. Holdrege, supra. 


a Mistake in address see supra § 
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Where a sheriff or constable deposits a duly execut- 
ed return of process in the United States mails, in 
a cover properly addressed to the clerk of the court 
to which such process is returnable, in time to reach 
him in ordinary course on the return day, the failure 
of such return to reach the addressee until after the 
return day does not subject such officer to amerce- 
ment for failing to make return at the proper time.* 


{§ 766] 27. Fraud in Claim of Exemption. A 
sheriff or constable cannot be subjected to a statu- 
tory penalty for levying on exempt property where 
the claim of exemption is fraudulent.* Similarly, 
where a debtor is entitled to select property up to 
the amount of his exemption, provided he turns over 
all the remainder of his property to be levied upon, 
he cannot recover a statutory penalty for levying 
upon property selected by him as exempt where 
he has not so offered to turn over the balance of his 
property.° 


[§ 767] 28. Reversal of Judgment Establishing 
Delinquency. Under a statute providing that a sher- 
iff or constable against whom a judgment is rendered 
for a delinquency shall forfeit and pay a preseribed 
sum, to be recovered at the same time for the use of 
the county, the judgment for the penalty is only 
an incident to the principal judgment against the 
officer, and on reversal of the latter judgment the 
judgment for the penalty falls with it.® 


[§ 768] 29. Termination of Officer’s Incumbency. 
A sheriff or constable who is guilty of an official de- 
fault while in office may be amerced therefor after 
his incumbency has terminated by expiration of his 
term or otherwise;* but where an officer who has 
not commenced to execute a writ goes out of office 
before the return day, he is not subject to amerce- 
ment for failure to return it.® 


[§ 769] 30. Repeal of Statute Providing for 
Amercement. Where, pending proceedings to amerce 
a sheriff or constable, the statute providing for the 
amercement is repealed without any saving clause 


3. Reese v. Rice, 1 Kan. A. 311, 41 


SHERIFFS AND CONSTABLES 


Proceedings as purely statutory see 


— [§§ 765-773 


as to pending suits, the penalty falls with the law 
and cannot be enforeed.® 


[§ 770] J. Proceedings—l. In General. No other 
mode of proceeding to procure the amercement of a 
sheriff or constable for an official default may be 
pursued than that prescribed by the statutes pro- 
viding for such amercement.'® Ordinarily it is prop- 
er to proceed summarily, as by notice or motion ;** 
but a penalty based upon the amount of plaintiffs 
loss or damage!” has been said to be recoverable 
by action.?? 


[§ 771] 2. Who May Proceed for Amercement. 
Statutes relative to the amerecement of sheriffs or 
constables for official defaults ordinarily provide 
that plaintiff in the writ, or the party aggrieved, may 
proceed for such amercement.1* A purchaser at an 
execution sale is not a party aggrieved within such 
a statute imposing a penalty on an officer for sell- 
ing real property without notice;+® and an execu- 
tion debtor cannot maintain a motion to amerce 
the officer for failure to return the writ.1° Where, 
on a sale under a decree in foreclosure, the price 
obtained is sufficient only to pay the prior liens, the 
holder of a subsequent len has no elaim against 
the officer for amercement.'* 


[§ 772] 3. Pendency of Civil Action. It has been 
held that a summary proceeding for the amercement 
of a sheriff or constable cannot be instituted dur- 
ing the pendency of a civil action brought by com- 
plainant against the officer in which all the matters 
relating to the default will be inquired into and 
every object attained for which the summary pro- 
ceeding was intended.1® 


[§ 773] 4. Jurisdiction.t® HExeept as otherwise 
provided by statute,?° the jurisdiction of a proceed- 
ing for the amercement of a sheriff or constable be- 
longs to the court out of which issued the process 
in respect of which occurred the default upon which 
the proceeding is founded.?? 


Actions against sheriffs and consta- 


P 218. 


4 Yates v. Gransbury, 9 Colo. 323, 
12 P 206. 


{a] Thus, where a judgment debtor 
having two wagons, one of which he 
is entitled to exempt from execution, 
conceals one, and claims the other as 
exempt, a levy thereon by the sheriff 
is no ground for recovery of a penalty 
imposed by statute on an officer who 
levies on exempt property. Yates v. 
Gransbury, 9 Colo. 323, 12 P 206. 


5. Udell v. Howard, 28 Ill. A. 124. 


6 Buchanan v. McKenzie, 53 N. C. 
93. 

7. Armstrong v. Grant, 7 Kan. 285; 
Hustick v. Allen, 1 N. J. L. 168; State 
y. Crowell, 1 Oh. Dec. (Reprint) 41, 1 
WestLJ 305. 

8. Parker v. Woodside, 29 N. C. 
296; McLin v. Hardie, 25 N. C. 407. 


9. Broughton v. Mobile Branch 
‘Bank, 17 Ala. 828; State v. Youmans, 
5 Ind. 280. 

Proceeding to amerce as purely 
statutory see supra § 729. 

10. Walker v. Odom, 185 N. C. 557, 
118 SE 2. 


supra § 729. 

11. Ala.—Patterson vy. Gaston, 17 
Ala, 228. 

Kan.—Reese v. Rice, 1 Kan. A. 311, 
Ade PV 2a88'. 


Ky.—Com. v. Bradley, 1 Litt. 48. 


E Miss.—State v. Nichols, 39 Miss. 
ae ee v. Campbell, 11 Mo. 
N. J.—Stryker v. Merseles, 24 N. 


J. L. 542. 


N. C.—Piedmont Mfg. Co. v. Bux- 
ton, 105 N. C. 74, 11 SH 264. 


N. D.—Farmers’ Nat. Bank vy. 
Wright, 54 N. D. 422, 209 NW 796; 
Solberg v. Rettinger, 40 N. D. 1, 168 


NW 572. 
Oh.—Conkling v. Parker, 10 Oh. St. 
28; Cook v. Drake, 1 Oh. Dec. (Re- 


print) 12, 1 WestLJ 104. 
Tenn.—Hill v. Hinton, 2 Head 124. 


Summary proceedings to enforce 
civil liability see supra §§ 696-728. 


12. See supra § 737. 
13. Smith v. Pike, 44 Vt. 61. 


bles in general see supra §§ 607-695. 
14. See statutory provisions. 
15. Kelley v. Desmond, 63 Cal. 517. 


16. Sanders v. Commonwealth 
Bank, 2 Metc. (Ky.) 327; Whitsett v. 


“Wright, 155 Tenn. 207, 291 SW 447; 


Fletcher v. Chapman, 2 Leigh (70 Va.) 
560. 


17. Russell v. Grimes, 27 Nebr. 
ane 44 NW 107, 31 Nebr. 784, 48 NW 


18: Peo! vs Dole, 1 Cal. CNG Ye elsie 


ao In general see Courts §§ 13- 


20. See statutory provisions. 


[a] Justices of peace.—A statute 
imposing a penalty, recoverable be- 
fore a justice of the peace, on a con- 
stable for failure to return an execu- 
tion within the prescribed time con- 
structively repeals all prior enact- 
ments relating to penalties against 
constables for failing to return exe- 
cutions, and hence the justices of the 
peace alone have original jurisdiction 
in all such cases. Partlow v. Lawson, 
2 B. Mon. (Ky.) 46. 


21. Fisher v. Franklin, 38 Kan. 


For later cases, developments and changes in the iaw see Annotations, same title and section number, 


§§ 774-776] 


[§ 774] 5. Time for Proceeding, and Limitations.” 
Where the time by or within which proceedings to 
amerce a sheriff or constable is preseribed by statute, 
a proceeding not brought within such time is 
barred ;?* but in the absence of any statute of limi- 
tations applying in terms to amercement proceedings 
it has been held that an officer’s lability to amerce- 
ment continues indefinitely, or at least until the 
lapse of such time as would raise a presumption of 
payment.?* So it is not necessary that a proceeding 
founded upon failure to return process shall be at 
the term to which the process is returnable, but it 
may be at a subsequent term;*° and an officer who 
fails to sell property levied on may be amerced at 
a term after that to which the execution is return- 
able.?® 


[§ 775] 6. Notice?* or Process.2° <A sheriff or 
constable is entitled to notice of proceedings for his 
amercement?® for such time as may be prescribed 
by statute,°° and a judgment of amercement is with- 
out validity where proper notice has not been given 
or process served,*! unless the want of notice or 
process has been waived.?2 Unless otherwise provid- 
ed by statute such notice must be served personally 
upon the officer,?* and proof of mailing it to him is 
not sufficient. Where, as in some states, the no- 
tice takes the place and performs the office of the 
declaration in an action at common law,*® it must 
set out the cause of complaint with the same cer- 
tainty, although not necessarily with the same for- 
mality, as would be required in a declaration,*® 
and must set forth a default within the terms of 
the statute providing for amercement.*7 <A notice 


251 16 P2341; 
Kan. 41, 19 P 353; 
Nebr. 472, 9 NW 642 


Reynolds v. Nelson, 40 31. 
Ghost v. Hill, 11 
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Philadelphia Fire 
Ruby, 58 Nebr. 730, 79 NW 723; Year- 
gin v. Wood, 84 N. C. 326. 


[57 C.J.] 1007 


of a motion to amerce to be made on a day specified, 
which is a legal holiday, “or as soon thereafter as 
the court can attend to the same,” has been held a 
good notice for the day succeeding the one desig- 
nated.?8 A notice of an amercement proceeding is 
operative from the time of service,*® and is good 
without a date,*® or with an impossible date.41 Any 
irregularity in.a notice is waived by the taking of 
testimony under the notice and the adjournment of 
the hearing without objection.*? 


[§ 776] 7. Parties.*° A proceeding to amerce a 
sheriff or constable for a false return on a writ in 
which two persons are plaintiffs may be instituted 
by such plaintiffs jointly;44 and a proceeding for 
a penalty for making deliverance of property under 
a writ of replevin before trying the validity of a 
claim interposed must be brought in the names of 
all those making the claim.*° It has been held that 
an action to recover from an officer the penalty for 
neglecting to note upon process the day of receiving 
it must be brought in the name of the state;*® and 
an action against an outgoing officer for a statutory 
penalty for refusal to turn over to his successor all 
the books, furniture, ete., appertaining to the office, 
must be brought by and for the state, and not by 
or for any private person, or through the means of a 
gui tam action.47 The makers of a bond indemni- 
fying an officer from the consequences of paying 
out an execution fund to them are entitled to con- 
test the right of plaintiffs, who claim the fund, to 
recover the statutory penalty from such officer for 
failure to pay over the fund to them.*® In an action 
to recover a penalty for levying on exempt proper- 
Ritter v. Merseles, 24 N. J. L. 


Assoc v. o7. 
627. 


And see [a] 


{a] Sheriff of foreign county.— 
Where a judgment is rendered in one 
county and an execution is issued to 
the sheriff of another county, who 
fails to return the same as required 
by law, proceedings to amerce the 
sheriff are properly begun in the court 
out of which the execution issued. 
Reynolds v. Nelson, 40 Kan. 41, 19 P 
353; Fisher v. Franklin, 38 Kan. 251, 
16 P 341. 


22. Generally see Limitations of 
Actions 37 C. J. p 666 

23. Fuller v. Wells, 42 Kan. 551, 22 
P 561. 

24. State v. Crowell, 1 Oh. 
(Reprint) 41, 1 WestLJ 305. 


25. Hyatte v. Allison, 48 N. C. 533; 
Halcombe v. Rowland, 30 N. C. 240. 


26. Lorillard v. Welsted, 8 N. J. L. 
271 [dist New Brunswick Bank y. 
Welsted, 8 N. J. L. 271). 


27. In general see Notice 46 C. J. 
p 534. 


28. In general see Process 50 C, J. 
p 432. 


29. Miss.—State v. Nichols, 39 
Miss. 318; Jenkins v. State, 33 Miss. 
$82; Connell v. Vance, Walk. 254. 


Nebr.—Philadelphia F. Assoc v. 
Ruby, 58 Nebr. 730, 79 NW 723. 
N. J.—Anonymous, 6 N. J. L. 159. 


oa C.—Yeargin v. Wood, 84 N. C. 
6. 


FP asad v. Berry, 18 Oh. St. 
6. 


30. Woodbury v. Berry, supra. 


Dec. 


cases supra notes 29, 30. 


32. Hawkins v. Taylor, 56 Ark. 45, 
19 SW 105, 35 AmSR 82. 


[a] Appearance of officer.—An of- 
ficer against whom a proceeding for 
amercement is instituted waives the 
want of notice or summons where he 
enters his appearance in the proceed- 
ing. Hawkins v. Taylor, 56 Ark, 45, 
19 SW 105, 35 AmSR 82. 


33. Anonymous, 6 N. J. L. 159. 


34. MelVaN | Vien Ur yy ell ING ae 
162. Anonymous, '6- IN; Jo. 159. 


35. See statutory provisions. 
36. Gore v. Hedges, 7 T. B. Mon. 


(Ky.) 520; Ritter v. Merseles, 24 N. 
J. L. 627; Stryker v. Merseles, 24 N. 
Ji) Ta. 542: 


{a] Lack of certainty.—A notice 
of amercement “for not having re- 
turned said execution according to 
law, and for neglect of duty by you in 
relation to said execution,” is insuffi- 
cient. Ritter v. Merseles, 24 N. J. L. 

Ve 


{b] Language equivalent to that 
of statute.—A notice of a motion for 
the imposition of a penalty upon a 
sheriff is sufficient if it describes the 
default in language equivalent to that 
of the statute, although not in the 
exact words thereof; and so a notice 
that plaintiff will move for the im- 
position of a penalty for the sheriff's 
failure to return an execution “within 
one month from” the return day is 
sufficient under a statute imposing a 
penalty for failure to make return 
“for the space of one month after’ 
the return day. Gore v. Hedges, 7 
T<'B. Mont (Ky.) 520: 


Thus a notice assigning as the 
ground for amercement that it was 
“for not executing the writ of execu- 
tion” is insufficient under a statute 
providing for such amercement in 
case of neglect or refusal to execute 
process. Stryker v. Merseles, 24 Be 
Ale Wy, GRAS 


38. White v. Rockafellar, 45 N. J. 
L. 299. 


39. Scott v. Dow, 14 N. J. L. 350, 
40. Scott v. Dow, supra. 
41. Scott v. Dow, supra. 


42. White v. Rockafellar, 45 N. J, 
L. 299. 


ee: In general see Parties 47 C. J. 
pels 


Who may proceed for amercement 
see supra § 771. 


auaee Houser v. Hampton, 29 N. c. 
4 


45. Colton v. Mott, 
AY) GUL OF 


[a] Necessity of pleading nonjoin- 
der.—Where a proceeding is not 
brought by all the claimants the offi- 
cer may avail himself of the objection 
at the trial and need not plead the 
non-joinder of the proper plaintiffs in 
abatement. Colton v. Mott, 15 Wend. 
GN. WW.) 619: 


46. Duncan v. Philpot, 64 N. C. 479. 
ac State v. Kennedy, 36 S. CG. L. 
60. 


15 Wend. (N. 


48. Rickards v. Bemis, (Tex. 
A.) 78 SW 239. 


Indemnity to officer in general see 
supra §§ 555-606. 


(iv. 
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ty, under a statute giving such penalty only against 
the officer, plaintiff in the execution cannot be made 
a party.*® 


[§ 777] 8. Pleading.°® Where the notice of a 
proceeding to amerce a sheriff or constable for an 
official default takes the place of a petition or com- 
plaint,°’ no ‘pleadings are necessary,°? and no for- 
mal issues are required to be made up.°* In other 
cases, however, where a petition or moving papers 
are necessary, they must set forth facts establishing 
the liability of the officer,>+ and it has been held 
that the statute under which the penalty is sought 
to be. reeovered.must be specially pleaded,®*® but 
there is authority, to the contrary, that a pleading 
is sufficient without referring to the statute where 
it alleges facts rendering the officer liable and prays 
judgment for an amount equivalent to the statutory 
penalty.° The officer may properly set forth, by 
plea, the facts upon which he relies as a defense.*7 
Where the statute providing for amercement con- 
templates summary proceedings therefor rather than 
a civil action,®® a summons and complaint in an ac- 
tion to recover the statutory penalty cannot be treat- 
ed as a motion in the original cause where that is 
pending in a different court.°® 


49. Pace v. Vaughan, 6 Ill. 30. 55. 
50. In general see Pleading 49 C. 56. 

Aji eats L265 30 Deas 
51. 


Notice as taking place of peti- 57. 


tion or complaint see supra § 775 650, 68 S 547, 
52. Wadsworth v. Parsons, 6 Oh. 


449, 
53. Wadsworth v. Parsons, supra. 


54 Pace v. Vaughan, 6 Ill. 30. 


And see cases infra this note. 60. 
1144-1211. 


see supra § 770. 


118 SE 2. 


[a] Exempt character of property. 
—Where the statute allows the debtor 
to. select in lieu of specific articles 
exempted property of a certain value, 
plaintiff must allege that he made 
such selection and claim, and that he 61. 
‘did not have any or either of the arti- 
cles enumerated in the statute as ex- 
empt, and it is not sufficient to al- 493 
lege merely that plaintiff did not have " ~ 
the articles specifically exempted, 63. 
naming them, since “this averment _ 
might be true, and at the same time 64. 


SHERIFFS AND CONSTABLES 


Pace v. Vaughan, 6 Ill. 30. 
Madera v. Holdrege, 4 Colo. A. 


Spenney vy. Sorrell, 12 Ala. A. 
58. Mode of proceeding in general 


59. Walker v. Odom, 185 N. C. 557, 
In general see Pleading §§ 


Necessity of making up formal is- 
sue where notice takes place of pe- 
tition or complaint see supra § 777. 


Payment of debt as affecting 69 
liability see supra § 748. 5 


62. Glascock v. 


Glascock v. Ashman, supra. 
Webb v. Anspach, 3 Oh. St. 522, 


[§§ 776-779 


[§ 778] 9. Issues, Proof, and Variance.®° Where 
payment of the debt is a defense to a proceeding for 
the amercement of a sheriff or constable, or obviates 
the officer’s liability,®1 it seems that evidence of 
such payment before the institution of the proceed- 
ing is admissible without a special plea of the fact,®? 
and that evidence of payment after the proceeding 
was instituted is admissible where properly plead- 
ed.63 Any but the slightest variance between the 
notice of a motion to amerce and the motion itself 
is fatal.®+ 


[§ 779] 10. Evidence.** In proceedings to 
amerce a sheriff or constable for an official default 
the complaining party is held to strict proof of the 
alleged delinquency,®*® and must prove affirmatively 
every essential element of his right to recover,®* ex- 
cept as the facts may be admitted by the officer,°®® 
and overcome the presumption in favor of the pro- 
priety of the officer’s official conduct by a clear pre- 
ponderance of proof.®°® If the evidence leaves the 
propriety of amercing the officer in doubt no judg- 
ment should be rendered against him.*° One moy- 
ing to amerce an officer for neglecting to levy a 
fieri facias need not show the precise value of the 
property on which levy might have been made, but 


penalty for intentional delinquency 
only, plaintiff in an action to amerce 
a sheriff for failing to pay over mon- 
ey must show affirmatively that such 
failure was willful or corrupt). 


68. Lee v. Dolan, 34 N. D. 449, 158 
NW 1007. 


[a] Thus, in an action to amerce a 
sheriff for failure to levy an execu- 
tion, where his answer admits the en- 
try and docketing of the judgment, 
and that the execution was duly is- 
sued and delivered for service, no 
further proof of the judgment is nec- 
essary. Lee v. Dolan, 34 N. D. 449, 
158 NW 1007. 


Force v. Gardner, 43 N. J. L. 


417; Stevens v. Deats, 41 N. J. L. 
Ashman, 52 Cal. 340. 
[a] Evidence insufficient to over- 


come presumption.—On a rule against 
a Sheriff to show cause why he should 
not be amerced for failure to enforce 
a fieri facias, the presumption that 


the plaintiff may have possessed one- 
half or three-fourths of the articles 
described in the list as exempt.” Fi- 
gueira v. Pyatt, 88 Ill. 402, 403. 


{b] Nonpayment of money.—In an 
action for a statutory penalty for 
failure to pay over money collected, 
an allegation of nonpayment is a suf- 
ficient assignment of the _ breach. 
Kelly v. Payne, 12 S. C. L, 138. 


[c] Official character and author- 
ity of defendant.—(1) In an action 
against a constable for a penalty giv- 
en by statute for serving a justice’s 
execution and taking fees before he 
had given bond, it is necessary to al- 
lege that defendant was a constable 
at the time of the service, a mere re- 
cital that he acted “in the capacity of 
a constable” not being sufficient (Hus- 
tis v. Kidder, 26 Me. 97 [holding that 
it is not sufficient to allege that, hav- 
ing the writ in his custody “in the ca- 
pacity of a constable,” he then. and 
there served it “in the capacity of a 
constable’’]); (2) and the amount of 
the debt must be set forth so that it 
may appear that the precept was 
within the constable’s authority to 
‘serve (Barter v. Martin, 5 Me. 76). 


Notice generally see supra § 775. 


7 a In general see Evidence 22 C. 
owt, 


66. Bernard v. Flournoy, 4 J. J. 
Marsh, (Ky.) 99; Maury v. Cooper, 3 
J. J. Marsh. (Ky.) 224; Farmers’ Nat. 
Bank v. Wright, 54 N. D. 422, 209 NW 
796; Cook v. Drake, 1 Oh. Dec. (Re- 
print) 12, 1 WestLJ 104. 


[a] Testimony must be very clear 
to authorize judgment against the of- 
ficer. Bernard v. Flournoy, 4 J. J. 
Marsh. (Ky.) 99. 


67. Ill—Murphy vy. 
183 Ill. A. 500. 


Me.—Spiller v. 
221, 85 A 752. 


Miss.—Jeffreys v. Alexander, 
Miss. 447, 118 S 301. 


Okl.—Stein v. Scanlan, 34 Okl. 801, 
127 P 483, 42 LRANS 895. 


in te v. Edgerton, 34 Vt. 


See Craig v. Smith, 74 Ark. 364, 85 
SW 1124 (under a statute imposing a 


Mulconnery, 
Bechard, 110 Me. 
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his conduct with respeet to the writ 
was such as is required by law is not 
overcome by proof that the execution 
defendant was the owner of real es- 
tate on which the writ might have 
been levied, if it also appears that 
defendant’s title was not of record 
and there is nothing to show that de- 
fendant was in actual possession or 
that a reasonably diligent inquiry by 
the sheriff would have disclosed his 
ownership; nor is such presumption 
overcome by mere proof that the exe- 
cution defendant was the owner of 
personal property when the writ was 
put in the sheriff's hands, unless it 
further appears that such property 
was within the county and subject to 
levy, and was either in the possession 
of the execution defendant or else so 
situated that a reasonably diligent 
inquiry by the sheriff would have ‘dis- 
closed his ownership. Force y. Gard- 
ner, 43 N. J. L, 417. 


Presumption of regularity of offi- 
cial acts and proceedings in general 
see Evidence §§ 69-71. 


70. Farmers’ Nat. Bank y. Wright, 
54 N. D. 422, 209 NW 796. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 779-782] 


it is sufficient to show that the neglect has deprived 
him of a substantial benefit under his writ.7' Proof 
that a writ was directed by the clerk to a sheriff of 
another county, and mailed in due time to reach him 
in the regular course of the mail, is sufficient evi- 
dence that the writ came to his h hands to authorize 
the entering of a judgment nisi for an amercement 
for failure to return it.72 In an action for a penal- 
ty for selling property without notice, the officer’s 
return is only prima facie evidence in his favor," 
and may be overcome by slight evidence aliunde; 74 
and when, in the face of positive testimony that 
subsequent to making the return he has admitted 
its falsity, the officer offers neither denial nor ex- 
planation of such admissions, the effect of the re- 
turn as evidence in his favor is completely over- 
come.?® <A statement in a return of the cause for 
delay in making it is not admissible as evidence in 
behalf of the officer in a proceeding to subject him 
to a penalty for failure to return the writ within 
the proper time.’® Parol evidence is admissible to 
show that the clerk’s file mark is erroneous as to the 
time the writ was returned.** 


[§ 780] 11. Trial or Hearing.“* A motion for the 
amercement of a sheriff or constable must be made 
in open court,’® and the mere filing of a written mo- 
tion in the clerk’s office in vacation is not effective.*° 
On scire facias against an officer, issued on an 
amercement nisi, for not returning a writ, to which 
the officer appears and pleads, plaintiff is entitled to 
a trial at the return term of the scire facias.*+ It has 
been held that an officer is not entitled to a jury 
trial in amercement proceedings;*? but, according 
to other authority, in proceedings founded upon a 
failure to make due return of an execution, the 
question as to whether it was made in proper time 
is a question of fact to be decided by a jury.8? In 
amercement proceedings in a supreme or other ap- 
pellate court which has no power to call a jury, issues 
of fact must be tried on affidavits.*+ Where the trial 
is to a jury, under a statute by which the penalty 
is fixed as a multiple of plaintiff’s damages or loss,*® 
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the verdict may be either for the full amount of 
such penalty,*® or the jury may return the amount 
of the damages and the court may enter judgment 
for the proper multiple thereof;** but where the 
jury has been instructed that plaintiff is entitled to 
recover a multiple of the damages, it cannot be as- 
sumed that a verdict represents merely the damages 
and not the penalty.*§ 


[§ 781] 12. Judgment®® or Order of Amerce- 
ment.?° Where proceedings for the amercement of 
a sheriff or constable are summary,®? the judgment 
or order of amercement must set forth the facts nec- 
essary to give the court jurisdiction,®? and make it 
appear that the moving party was entitled to make 
the motion.®? An order of amercement has the force 
and effect of a judgment. 


Judgment nisi.°® Under a statute subjecting a 
sheriff or constable to a stated penalty for an offi- 
cial default, to be paid upon motion and proof of 
the default unless the officer can show sufficient 
cause, a judgment nisi should be rendered against 
him for the amount of the penalty,®® which judg- 
ment is subsequently to be made absolute if no suf- 
ficient justification or exeuse for the default is 
shown.” 


Setting aside judgment or order. Where a judg- 
ment of amercement has been improvidently entered, 
it will be set aside,®’ provided application therefor 
is made in due time.®°® Where a plaintiff in an ex- 
ecution files a motion to compel the officer to pay 
over money collected under execution, and for a 
penalty for failing to pay on the return day, and 
the motion is overruled, and plaintiff receives the 
principal sum, he cannot then have the judgment 
overruling the motion set aside and proceed for the 
penalty.? 


[§ 782] 13. Review.2 The proper mode of re- 
viewing an order for the amercement of a sheriff or 
constable is by petition in error.? An order setting 
aside an amercement is not reviewable on writ of 
error or certiorari.* 


71. White v. Rockafellar, 45 N. J. 
1.299: 

72.° State v. Latham, 51 N. C. 233. 

Judgment nisi for amercement see 
infra § 781. 

73. Raker v. Bucher, 100 Cal. 214, 
34 P 654. 

74. Raker v. Bucher, supra. 

75. Raker v. Bucher, supra. 

76. Bruce v. Dyall, 5 T. B. Mon. 
(Ky.) 125. 

77. Jeffreys v. Alexander, 151 Miss. 
447, 118 S 301. 

78. In general see Trial [38 Cyc 
1238]. 

79. 

80. 

sl. 
ee 


Webb v. Anspach, 3 Oh. St. 522. 
Webb v. Anspach, supra. 
Hogg v. Bloodworth, 1 N. C. 


Reece v. Rice, 1 Kan. A. ait, a 
P a3: Solberg v. Rettinger, 40 N 
1, 168 "NW 572; Conkling v. Parker, 10 
Oh. St. 28; Cook v. Drake, 1 Oh. Dec. 
(Reprint) 12, 1 WestLJ 104. 


83. Waugh vy. Brittain, 49 N. C. 
470. 
84 Kea v. Melvin, 48 N. C. 243. 


85. Penalty as cab of dam- 
ages or loss see supra § 787 


86. Wymond vy. EBL 2 Colo. 
213. 
87. Wymond v. Amsbury, supra. 


Judgment or order of amercement 
see infra § 781. 


ee Wymond y. Amsbury, 


89. In general see Judgments 33 C. 
J. p 1042. 


90. Orders in general see Motions 
and Orders §§ 201-279. 


91. Proceedings as summary see 
supra § 770. 


92. Atkins v. 
(Tenn.) 264. 


93. Atkins v. Murphey, supra. 
94 Knox v. Merrill, 22 Kan. 572. 


[a] Lien on realty of officer.—(1) 
An order of amercement is a lien on 
the real estate of the officer within 
the county from at least the day on 
which it is entered. Knox v. Merrill, 
22 Kan. 572. (2) Judgment as lien 
on property of debtor see Judgments 
§§ 870-975. 


95. Judgment on motion or sum- 
mary proceedings in general see Judg- 
ments §§ 421-435. 


96. Graham v. Sturgill, 
884, 31 SE 705. 


Rule nisi see supra §§ 706-708. 
97. Graham v. Sturgill, 123 N. C. 


2 Colo. 


Murphey, 9 Yerg. 


123 N. C. 


| 384, 381 SE 705. 


98. Le Roy v. Blauvelt, 13 N. J. L. 


341; Wilhelm v. Bang, 48 N. D. 24 
184 NW 268. a 4 


[a] Discovery of lost writ.—A 
judgment entered against a sheriff in 
amercement proceedings for his fail- 
ure to return an execution is properly 
set aside where such execution is 
found among the files of the clerk 
witha return indorsed thereon by the 
sheriff. Wilhelm v. Bang, 48 N. D. 
240, 184 NW 268. 


a is Le Roy v. Blauvelt, 13 N. J. L. 
[a] Ignorance of entry of judg- 


ment.—Where a judgment of amerce- 
ment was entered against a_ sheriff 
without his knowledge in the Septem- 
ber term, but no execution was is- 
sued thereon until after the Novem- 
ber term, anid it does not appear that 
he had knowledge thereof until the 
execution was issued, an application 
at the next term to set aside the judg- 
ment is not too late. Le Roy v. Blau- 
velt, 13 N: J. L. 341. 


1. Conway v. Campbell, 11 Mo. 71. 


eo in genteel see Appeal and Error 
3 C.J. p 256 


8. Ghost v. Hill, 11 
NW 642. 


4 Wright v. Green, 11 N. J. L. 334. 


Setting aside judgment er order of. 
amercement see supra § 781. 


Nebr. 472, 9 
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IX. LIABILITIES ON OFFICIAL BONDS5 


[By Eustace W. Tomuinson ] 


[§ 783] A. What Bonds Official. In general, any 
bond required by law to be given by a sheriff or con- 
stable to assure the proper performance of his of- 
ficial duties is to be regarded as an official bond.® 


[§ 784] B. Persons Protected by Bond. Even 
though the obligee named in an official bond of a 
sheriff or constable is the state or a designated pub- 
lie officer, the bond inures to the benefit of individ- 
uals who are injured by a default of the obligor,‘ 
the nominal obligee being a mere trustee of the bond 
for those who are injured by breaches of the condi- 
tion thereof. A bond of a deputy sheriff or con- 
stable, however, in which such deputy’s principal is 
named as obligee, is, under some statutes, for the 
officer’s protection only and does not inure to the 
benefit of persons damaged by the deputy’s de- 
faults;® but under other statutes it protects all per- 
sons who may be injured by a violation of its 
terms.?° 


5. Cross references: 893, SE ee ie 
Gon a CEE ad Gates, 40 Or. 
Civil liabilities of sheriff or constable 492, 56 LRA 630. 


in general see supra §§ 183-554. 


543, 67 P 416, 91 AmSR 


[§ 785] ©. General Rules as to Liability’’—1. 
Liability as Limited by Terms of Bond. As in the 
case of ether contracts of indemnity,” the contract 
of the sureties on the official bond of a sheriff or con- 
stable is strictissimi juris;1* they stand upon the 
letter of the-bond, and are bound no further than 
the letter goes,!* and cannot be held liable for a de- 
fault not fairly covered by the condition of the 
bond,*® nor can their lability be extended by impli- 
cation or construction.1¢ In determining the la- 
bility of the sureties on’a bond its terms are to be 
given their reasonable meaning, considered with ref- 
erence to the purposes contemplated by the statute 
requiring the bond.17 Where the bond contains a 
condition not authorized, or illegal, such condition 
may, unless the statute makes the bond void in con- 
sequence thereof, be disregarded and the bond en- 
forced as though it were not present.1® A bond ex- 
ecuted by a deputy sheriff to his principal for the 


[b] Rule applied.—(1) Where a 
sheriff’s bond was conditioned merely 
that he would turn over all moneys, 
etc., that might come into his hands 


922) ~ Weller Vv. 


Liabilities on: 
pn oe pney. bonds see supra §§ 582- 
oe 


Official bond of: 
Officer generally see Officers §§ 
388-449. 
City or town marshal see Munici- 
pal Corporations § 1312. 
Requirement of official bond see su- 

pra §§ 14-20, 64-72, 

6 Com. v. Adams, 3 Bush (Ky.) 
41. See Governor v. Montfort, 23 N. 
C. 155 (a bond running to the govern- 
or of the state is an official bond even 
though the obligee is described at one 
place as governor and in another place 
as captain general and commander in 
chief, especially since the court would 
judicially know that the latter officer 
is the governor). 

7. David’s Succ., 14 La. Ann. 730; 
Fluker v. Bobo, 11 La. Ann. 609; Skin- 
ner v. Phillips, 4 Mass. 68. To same 
effect Hodgson y. Hatfield, 112 Okl. 
134, 240 P 69. 


. Lien created by bond as operating 
for protection of persons injured by 
officer’s defaults see infra § 829. 
g. Skinner v. Phillips, 4 Mass. 68, 
9. Ivy v. Osborne, 152 Tenn. 470, 
279 SW 384. 
Liability of officer’s sureties for 
acts of deputies see infra § 795. 
10. Union Indemn. Co. v. Webster, 
218 Ala. 468, 118 S 794. 
1l. Extent of liability as limited 
by terms of bond see infra §§ 815, 816. 
12. See Indemnity § 19. 
13. Ariz— Gray v. Noonan, 5 Ante: 
NGO VE? 116. 
Colo.—Peo. v. Benak. 49 Colo. 516, 
113 P 513, 37 LRANS 873. 
Tll.—Peo. v. Foster, 133 Ill. 496, 23 
a GD. 
y.—Com. v. Stone, 114 Ky, 511, 71 
sw “138, 24 KyL 1297. 
Mo.—State v. May, 177 Mo. A. 717, 
160 SW 1030, 1031 [cit Cyc]. 
Or.—Davis v. Hall, 72 Or. 220, 143 P 


‘duties 


Tex.—Jeff Davis FA nes v. Davis, 
(Civ. A.) 192 SW 291 


W. Va.—State v. Barnes, 52 W. Va. 
85, 43 SEH 131. 

14. State v. Brown, 54 Md. 318; 
State v. Barnes, 52 W. Va. 85, 438 SH 
13iMeintoshwv.Janvissrs WaeC, OQ: 
Be OME) Das 


15. Cal—Felonicher v. Stingley, 
142 Cal. 630, 76 P 504. 


Colo.—Tate v. Peo., 
40 P 471. 


Fla.—Jennings v. Bobe, 51 Fla. 229, 
40 S 194. 
Ky.—Com. v. Stone, 114 Ky. 
71 SW 428, 24 KyL 1297. 
Mass.—Thomas v. Blake, 126 Mass. 
320. 


6 Colo. A. 202, 


511, 


Miss.— Brown v. Mosely, 19 Miss. 
354. 
N. Y.—Peo. v. Lucas, 93 N. Y. 585 


[rev 25 Hun 610]. 


N. C.—Sutton v. Williams, 199 N. 
©. 546, 155 SE 160; Houston v. De 
Herrodora, 192 N. G, 749, 136 SE 6; 


Governor v. Morris, 7 N. C. 146. 


Or.—Davis v. Hall, 72 Or. 220, 143 P 
898, AnnCas1916D 922. 

Pa.—Com. v. Hoffman, 74 Pa. 105. 

Compare Hain v. Gaddy, 219 Ala. 


863, 122 S 329 (holding that where a 
statute authorizing suits to recover 


‘damages for wrongful death is penal 


in its nature and provides only for 
punitive as distinguished from com- 
pensatory damages, no recovery can 
be had under such statute against the 
sureties on a sheriff’s bond which is 
intended to cover compensatory dam- 
ages only). 


{a] Bond for faithful execution of 
office.—An official bond conditioned 
for specific acts and for the faithful 
execution of his office by the princi- 
pal obligor, under a statute requiring 
a bond so conditioned, covers only the 
imposed upon the sheriff by 
law and does not extend the liability 
beyond that for nonperformance of 
the acts so specified. Sutton v. Wil- 
liams, 199 N. C. 546, 155 SH 160. 


as such officer to his successors in 
office, a suit cannot be maintained 
thereon by one to whom the sheriff 
has failed to turn over moneys col- 
lected on an execution. Tate v. Peo., 
6 Colo. A. 202, 40 P 471. (2) Where 
a county has levied and the sheriff 
collected a tax for county purposes 
in excess of the constitutional limit, 
the sureties on his general official 
bond, conditioned that he _ should 
“well and truly discharge all the du- 
ties of said office, and pay over to 
such persons, at such times as they 
may be respectively entitled thereto, 
all money that may come into his 
bands as sheriff,” are not liable for 
such excess of tax collected. Com. v. 
rene: 114 Ky. 511, 71 SW 428, 24 KyL 
297. 

16. Felonicher v. Stingley, 142 Cal. 
630, 76 P 504; Peo. v. Foster, 133 Ill. 
496, 23 NE 615; State v. May, 177 Mo. 
AY Tai, 160 SW 1030; 1087 -[eitreyel- 
Jeff Davis County v. Davis, (Tex. Civ. 
A.) 192 SW 291. 


17. Jennings v. Bobe, 51 Fla. 229, 
40 S 194; Com. v. Stone, 114 Ky. 511, 
71 SW 428, 24 KyL 1297; Osenton v. 
Burnett, 41 SW 270, 19 KyL 610; Sut- 
ton v. Williams, 199 N. C. 546, 155 SH 
L603), Haton Wk Kelly. 72 oN. eOn ao. 
Governor V. Matlock, 12. °N) C. 214: 
Matlock v. State Bank, i Vere 
(Tenn.) 91. 


[a] Duties for which special bond 
required.-Where the condition of a 
sheriff's bond has appropriate words 
to secure the performance of a cer- 
tain class of duties imposed on him 
by law, general terms superadded 
thereto, although they are large 
enough to include all his official du- 
ties, will not have the effect of ex- 
tending the liability of the sureties 
to other duties for which by law a 
separate bond is directed to be given. 
Governor v. Matlock, 12 N. C. 214. 


-18. State v. McGuire, 46 W. Va. 
$28, 33 SE 313, 76 AmSR 822. 


[a] Thus, where the bond of a 
sheriff provides for the faithful dis- 
charge of his duties as sheriff, and 
that he “shall account for and pay 
over all money that shall come to his 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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performance of “all the duties required of him as 
deputy sheriff’ embraces all the duties which are 
by law devolved on the sheriff.‘ A bond executed 
by the sureties and delivered to the officer before 
the expiration of his term cannot be held as a mat- 
ter of law to relate to and cover a new term to 
which the officer is appointed or elected to succed 
himself, where the language of the bond would ap- 
ply to either term.?° 


[§ 786] 2. Liability as between Sureties on Dif- 
ferent Bonds?!—a. Successive Bonds—(1) In Gen- 
eral. It is a general rule that where a sheriff or con- 
stable gives two or more successive bonds, the lia- 
bility for a default falls upon the sureties on the 
bond which was in foree when the default oc- 
eurred,?? and that a new or renewal bond does not 
cover any defaults which occurred before its execu- 
tion,?* unless a contrary intention appears.** It 
has, however, been held that as soon as process is 
delivered to an officer it attaches itself, in contem- 
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plation of law, to the bond which is then in force 
and which gives him authority to act at that time, 
and that such bond, rather than a subsequent bond, 
must respond for any default in connection with 
such writ.2° Where a new bond does not supersede 
the older one the sureties on both bonds are bound 
as cosureties for any future default or misfeasance 
of the officer.?° 


[§ 787] (2) Where Officer Serves Successive 
Terms. Where a sheriff or constable serves two or 
more successive terms, the liability for a default by 
him falls upon the sureties upon his official bond for 
the term in which such default oceurs.?* Thus, 
where process is delivered to an officer during one 
term of his office, but he does not commence to exe- 
cute it until he has entered on a new term with new 
sureties, such new sureties are liable for any de- 
faults with respect to the execution of such proc- 
ess,°® and the old sureties cannot be held therefor,® 
except where the statute makes it the duty of an 


hands for school purposes for. the 
year 1893, as provided in section 46, 
chapter 45, of the code,’ the clause 
“for the year 1893’’ may be eliminated 
by the court, and the bond held to 
cover school money received by the 
sheriff in any year of his term. State 
v. MeGuire, 46 W. Va. 328, 33 SE 313, 
76 AmSR 822. 


Irregularities or informalities in 
bond in general see infra §§ 800-805. 


LOD NVOOd 1V... Cooks «31-2 a 27a. 

20. Thomas v. Bleakie, 136 Mass. 
568. 

21. Regular official bond and bond 


required of officer as tax collector see 
infra § 950. 


22. Ala.—Dumas v. 
Ala. 484; Governor v. 
Alay 79: 


Md.—Heuitt v. State, 6 Harr. 
95, 14 AmD 259. 


N. C.—Miller v. Davis, 29 N. C. 
198; Goforth v. Lackey, 25 N. C. 25. 


Oh.—Woolard v. Favorite, 17 Oh. 
Cir, Cie 72, 9.Oh. Cir, Dec. 686: 


W. Va.—State v. Wade, 15 W. 
524. 


See Hutchinson v. Baby, 2 Ont. Pr. 
126 (where there has been a substi- 
tution of sureties the old sureties will 
be relieved from a judgment permit- 
ted by their negligence or mistake to 
be entered against them for a default 
which occurred after the substitu- 
tion). 


[a] Failure to pay over money.— 
(1) Where a sheriff has renewed his 
bond, those sureties.are liable for his 
default in not paying over money col- 
lected on executions who were such 
at the time he converted it, for it is 
from this latter time, and not from 
the time of its collection, that their 
liability accrues. Dumas v. Patter- 
son, 9 Ala. 484. (2) Sureties on the 
second of two successive bonds given 
by a sheriff during a single term are 
liable for his official default in fail- 
ing to pay over to his successor mon- 
eys received and remaining in his 
hands as sheriff, unless it be affirma- 
tively shown that such default be- 
came absolute during the time cov- 
ered by the first bond. Woolard v. 
Mayvoutte.. i77On. Cire Ct 7125 9) Oh: Cir: 
Dec. 686. (3) Where money collected 
during one year was not paid over al- 
though a demand upon the officer to 
pay what had been so collected was 
not made until the next year, the 
breach occurred in the former year, 


Patterson, 9 
Robbins, 7 


& J. 


Va. 


and the sureties 
alone responsible. 
25=N._C.,'25. 


23. Ketler v. Thompson, 13 Bush 
(Ky.) 287; State v. Finn, 98 Mo. 532, 
11 SW 994, 14 AmSR 654; State v. 
Turner, 84 W. Va. 485, 100 SE 294. 


Liability for defaults occurring 
prior to execution of bond in general 
see infra § 791. 


24. State v. Finn, 98 Mo. 532, 11 
Sw 994, 14 AmSR 654; Treasurers 
VenLavylone L8os.c. iue o24 


[a] Thus (1) where during a sher- 
iff’'s term of office a new official bond 
was given, reciting that ‘‘whereas, the 
said John Finn was, on the fifth day 
of November, 1878, duly and regular- 
ly elected sheriff and where- 
as, by order of the circuit court made 
on the twenty-ninth day of November, 
1879, said John Finn was ordered to 
give a new bond in lieu of the bond 
approved on November 21, 1878: Now, 
therefore . . if the said John 
Finn shall well and faithfully in all 
things discharge the duties of the of- 
fice of the sheriff during his 
continuance in the said office, then 
the above obligation to be void,” etc., 
the new sureties were liable as from 
the beginning of the term. State v. 
Finn, 98 Mo, 532, 11-‘SW 994, 14 AmSR 
654. (2) Under a statute requiring 
sheriffs in office to give additional se- 
curity for the faithful performance 
of their official duties, the sureties 
to a bond executed by the sheriff in 
office for additional security are lia- 
ble as well for moneys collected by 
him before the execution of the bond 
as for moneys collected afterward, 
unless, perhaps, where the sheriff and 
his original sureties had been sued to 
insolvency before the additional bond 
was executed. Treasurers v. Taylor, 


for that year are 
Goforth v. Lackey, 


eS) Cy ly 524: 

25. State v. Turner, 8 Gill & J. 
(Md.) 125; ‘State v. McDonald, 2 N. 
J. L. 355; Holliday v. Eastwood, 12 
INE Oar de Cts ave) slaw Kins oa N. C. 
394; Wooddell v. Bruffy, 25 W. Va. 
465. 

{a] TIllustrations.—(1) A sheriff's 


sureties for one year are not liable 
for any taxes received by him under 
the lists furnished in the preceding 


year; but the sureties of that year 
are liable. Fitts v. Hawkins, 9 N. C. 
394. (2) The sureties on a sheriff’s 


bond for one year are not liable for 
money raised by him in that year on 
executions of another year. State v. 
McDonald, 2 N. J. L. "5. 


26. Baker v. Maryland Fidelity, 


ete, ICo., te (SW 1l025) 24 Keyalee ca i6e 
Ridgway v. Moody, 91 Ky. 581, 16 SW 
526, 18 KyL 188; Ketler-v. Thompson, 
13° Bush “(Ky.)° 287;. Poole v. Cox, Si 
N. C. 69, 49 AmD 410; State v. Crooks, 
di Oh Pte LL, 22h 


[a] Apportionment of liability.— 
Under a Statute providing that the 
sureties on all bonds executed by the 
sheriff shall be jointly and severally 
liable for his default during the term 
in which the bonds may be executed, 
whether such liability occurred before 
or after the execution of such bond 
or bonds, the sureties of a sheriff on 
his revenue bonds for the collection 
of taxes for two separate years were 
each liable for one half of the sher- 
iff’s default in the payment of county 
claims, for which sufficient taxes had 
been collected by him. Baker v. 
Maryland Fidelity, etce., Co, 73 SW 
1025, 24 KyL 2196. 


27. Ida.—Work v. Kinney, 8 Ida. 
ifileeebe > Age 
Ind.—Rany v. Governor, 4 Blackf. 


Kan.—Studebaker v. Johnson, 41 
Kan 326,°21 P 271,13) AmSR 28%. 


Ky.—Cook v. Clark, 16 SW_269, 13 
KyL 100. 


Mo.—State v. McCormack, 50 Mo. 
568; Ingram v. McCombs, 17 Mo. 558; 
Warren v. State, 11 Mo. 583. 


Mont.—Britannia Min. Co. v. 
ried etc., Co., 43 Mont. 93, 
46. 


aaah C.—Waring v. Wilroy, 32 N. C. 


Ss. C.—State v. Bowen, 112 S. C. 
165, 98 SE 864. 


Tenn.—Sherrell  v. 
Humphr. 419. 


Va.—Com. 
(14 Vai 208. 


And see cases infra notes 28-30. 


28. State v. Roberts, 12 N. J. L. 
114, 21 AmD 62; Sherrell v. Goodrum, 
3 Humphr. (Tenn.) 419. 


29. Sherrell v. Goodrum, 3 Humphr. 
(Tenn.) 419. See Wood vy. Lowden, 
117 Cal. 232, 49 P 132 (where the stat- 
ute provides that on expiration of a 
sheriff's term all process wholly or 
partly unexecuted shall be executed 
by his successor, the sureties for the 
first term of a sheriff are not liable 
for his negligence in completing dur- 
ing a succeeding term the execution 
of process partly unexecuted at the 
beginning thereof). 


WORN SE 
115 P 


Goodrum, 3 


v. Fairfax, 4 Hen. & M. 
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officer receiving process to execute it even though 
his term expires before the return day, in which case 
the sureties on the old bond are liable for his de- 
faults in respect thereof ;?° but where the failure to 
execute the process before the expiration of his term 
constitutes a default on the part of the officer, the 
sureties on his bond for such term are liable for such 
default,?+ and where the failure continues during a 
succeeding term the injured party may proceed 
against the sureties on either or both the old and 
the new bond.*? Under the rule that an officer who 
commences execution of process must complete the 
same,** however, where an officer commences the 
execution of process during one term of office, it is 
ordinarily held that his sureties for that term are 
responsible for whatever he does or neglects to do 
with relation thereto, although his default does not 
oceur until after he has entered upon a new term 
of office and qualified with new sureties,** and that 
the sureties for the new term cannot be held to re- 
spond for such default;** but there is some author- 
ity to the contrary.*® 


[§ 788] b. General and Special Bonds.*7 Where 
a sheriff or constable is required by law to give a 
special bond in respect to particular duties, the lia- 
bility for a default in respect of such duties falls 
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upon such special bond rather than upor his general 
official bond;** and a surety on the special bond 
who is subjected to liability can have no recourse 
on the general official bond of the officer.°® Where, 
however, the default of an officer is in respect of 
his general duty or conduct, the liability falls upon 
his general official bond and not upon a special bond 
which he may have given,*® and a special bond giv- 
en by an officer in a particular capacity or with re- 
spect to particular duties does not cover his acts or 
defaults in his general capacity as such officer.*? 


[§ 789] c. Bonds Given in Different Capacities.** 
Where the same person holds two distinct offices as 
sheriff or constable, and gives an official bond for 
each office, liability for an act or default committed 
by him in the performance of the duties of one of 
such offices will be imposed only upon the sureties 
on the bond given in respect thereof, and not upon 
the sureties on the bond given in respect of the oth- 
er office.*? 


[§ 790] 38. Liability on Bond Voluntarily Given 
in Addition to Required Bond.‘* Although a sheriff 
or constable has been already indueted into office 
and is acting under an official bond duly accepted 
and approved, there is nothing to prevent him from 
voluntarily executing another official bond, and if 


Termination of officer’s incumbency 
as terminating liability of sureties in 
general see infra § 809. 


30. McCormick v. Moss, 41 Ill. 352. 


{a] Execution after entering on 
new term.—Where the statute makes 
it the duty of an officer who receives 
process to execute the same, although 
his term expires before the return 
day, an officer’s sureties for his first 
term are liable for his acts with re- 
spect to process received by him dur- 
ing such term, although he did noth- 
ing with respect thereto until he had 
entered upon a second term and quali- 
fied with new sureties. McCormick v. 
Moss, 41 Ill. 352. 


$1; State v. Roberts, 12. N. J. L. 
114, 21 AmD 62; Hubbard v. Wall, 31 
N. C. 20; Governor v. Lee, 20 N. C. 
594. 

32. State v. Roberts, 12 N. J. L. 


114, 21 AmD 62; Hubbard v. Wali, 
31 N. C. 20; Governor v. Lee, 20 N. C. 
594; State v. Bowen, 112 S. C. 165, 98 
SE 864. 


[a] Thus, where a claim was put 
into a constable’s hands for collection 
during one year, and he was guilty of 
a breach of duty in not collecting it 
during that year, and he was reap- 
pointed for the succeeding year, and, 
the claim still remaining in his hands, 
he was again guilty of a similar 
breach of duty, the party injured had 
his election to sue on the bond of ei- 
ther year, or on both bonds. Hubbard 
v. Wall, 31 N. C. 20; Governor v. Lee, 
20 N. C. 594. 


33. See supra § 170. 


34. Colo.—Peo. v. Kendall, 14 Colo. 
AG), 59 P4209: 


Ky.—Colyer v. Higgins, 1 Duv. 6, 
85 AmD 601. 


N. J._State v. Hamilton, 16 N. J. L. 
153. 


Tenn.—Campbell v. Cobb, 2 Sneed 
18. 


Va.—tTyree v. Wilson, 9 Gratt. (50 
Va.) 59, 58 AmD 213. 


Compare Larned v. Allen, 13 Mass. 


295 (holding that where a sheriff re- 
signed his office before the return day 
of a warrant of distress on which his 
deputy had collected part of the mon- 
ey due, and the succeeding sheriff re- 
appointed the same deputy, who aft- 
erward completed the collection and 
embezzled all the money, the sureties 
on the bond to the first sheriff were 
liable to the latter for the whole 
amount). 


35. Colyer v. Higgins, 1 Duv. (Ky.) 
6, 85 AmD 601. 


36. State v. McCormack, 50 Mo. 
568 Loverr Marney v. State, 13 Mo. 7]; 
Ingram v. McCombs, 17 Mo. 558; War- 
ren v. State, 11 Mo. 583. See Brit- 
ania Mining Co. v. U. S. Fidelity, etc., 
Co., 43 Mont. 98, 115 P 46 (where an 
officer levies process before the ex- 
piration of one term of office, and aft- 
er entering upon a succeeding term 
Sells the property so levied upon with- 
out giving the notice required by stat- 
ute, the sureties upon his bond cov- 
ering the new term are liable, and not 
the sureties on the old bond, since the 
default did not occur until after the 
termination of the first term and the 
beginning of the second one). 


37. liabilities on special bond of 
sheriff as tax collector see infra § 950. 


38. Briggs v. Manning, 80 Ark. 304, 
97 SW 289; Fork Lick Dist. Bd. of 
eauenon v. Rader, 42 W. Va. 178, 24 
SE 680, 


[a] Thus, (1) where sheriff, as 
public administrator, on being ap- 
pointed administrator of an estate 
gave an additional bond as required 
by statute, the sureties on such bond 
and not those on the sheriff's official 
bond are primarily liable for losses re- 
sulting from his failure to properly 
administer the estate, and the remedy 
on the administration bond must be 
exhausted before resort could be had 
to the officer’s general official bond. 
Briggs v. Manning, 80 Ark. 304, 97 SW 
289. (2) Where, under a statute, it is 
the duty of the county court to require 
a sheriff-eleet to give a special bond 
to account for school money, the sure- 
ties on his general bond cannot be held 


liable for any default by him as to 
school funds. Fork Lick Dist. Bd. of 
Eee ee v. Rader, 42 W. Va. 178, 24 


39. Briggs v. Manning, 80 Ark. 304, 
97 SW 289. 


40. Hughes v. Peo., 82 Ill. 78. 


[a] Illustration.—Where a sheriff 
becomes liable for money received by 
him from a bank as compensation for 
deposits of tax money which he has 
made therein, it is proper to sue for 
such amount on his bond as sheriff, 
and not upon the additional bond 
which he was required to give as col- 
recta of taxes. Hughes v. Peo., 82 


41. American Bonding, etc., Co. v. 
Spans 61 Tex. Civ. A. 454, 129 SW 


[a] Rule applied.—Liability for 
money received by a sheriff as such is 
not covered by his bond.as ex officio 
tax collector. American Bonding, etc., 
Co. v. Garrett, 61 Tex. Civ. A. 454, 129 
SW 398. | 


42. Liabilities on bond of sheriff as 
tax collector see infra § 950. 


43. Martin v. Decatur County, 34 
Ga. A. 816, 131 SE 302; Williams v. 
Ellis, 22 Ga. A. 678, 97 SE 100. 


{a] Sheriff of county and of city 
court.—Where the sheriff of a county 
is also, under the statute creating a 
city court for the county, sheriff of 
such city court, his acts in the two 
capacities are as distinct as if he were 
two persons, and so when he is guilty 
of a default in connection with the ex- 
ecution of process as sheriff of the 
county suit will not lie upon the sure- 
ties on the bond given by him as sher- 
iff of the city court, but only the sure- 
ties on the bond given by him as sher- 
iff of the county are liable therefor. 
Williams v. Ellis, 22 Ga. A. 673, 97 SE 
100. See to same effect Martin v. De- 
Hip County, 34 Ga. A. 816, 131 SE 


44. Giving additional bond not re- 
quired by statute as releasing sureties 
on prior bond see infra § 823. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the latter bond be in form and is accepted and duly 
approved, he and his sureties will be liable upon it 
for any neglect or other improper conduct.*° 


[§ 791] 4. Defaults Prior to Execution or Ap- 
proval of Bond. Except where otherwise provided 
by statute*® or by the terms of the bond, the sure- 
ties on the official bond of a sheriff or constable are 
not liable for a default which occurred before the 
bond was executed;*7 and where, under the stat- 
ute, the bond takes effect only from its approval, 
there can be no recovery thereon for any act of the 
officer prior to such approval.*® It has been held 
that the sureties of a sheriff are not responsible for 
money collected by him on an execution which came 
into his hands as deputy of a former sheriff, al- 
though the money was received after they became 
sureties.49 The fact, however, that process was de- 
livered to an officer before his bond was executed 
does not relieve his sureties from liability for his 
failure, after they became bound, to execute and 
return it.°° 


[§ 792] 5. Duties Imposed on Officer after Exe- 
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cution of Bond.®! The official bond of a sheriff or 
constable refers to the duties of the officer pre- 
seribed by law at the time of its execution,®? and 
does not cover new duties thereafter imposed upon 
the officer by law,°? unless the words of the bond, 
or the law in force at its date, by a fair and rea- 
sonable construction, bring such subsequently im- 
posed duties within its provisions.°* Where duties 
existed at the time a bond was executed, however, 
the sureties cannot avoid liability with respect 
thereto on the ground that such duties were created 
by a statute enacted after that under provisions of 
which the bond was given.®® 


[§ 793] 6. Unofficial Acts.°* As a general rule, 
the official bond of a sheriff or constable imposes lia- 
bility only for what the officer unlawfully does or 
omits to do in the execution of his office or of some 
official duty imposed by law,*? and does not cover 
any act or omission done without authority of law 
or in his private or personal capacity as a man or 
citizen,°* or an act constituting a mere abuse or 


45. Johnson v. Caffey, 59 Ala. 331./ tioned for the ane ci digcharee oh 1223) fait: 125, Mie Ae 6261") Peo: nave 
bs A « his duties, such a bond embraces e| Foster, 133 Ill. 496, 23 NE 615; Peo. 

ee Rate ae 7Eet abe ie execution of process isSued under au-|v. Gerken, 152 Ill. A. 486; Peo. v. Wil- 
Fidelit eiren Gee ont 104 Ky. 579, thority of a statute enacted after the/ moth, 45 Ill. A. 73; Cornell v. Peo., 
y, y King v. Nichols, 16 | 37 Ill. A. 490; Walsh v. Peo., 6 Ill. A. 


47 SW 579, 20 KyL 788, 49 SW 467, 


20 KyL 1402. 


47. Ala.—Governor v. Gibson, 14 
Ala. 326. 


Ill.— Peo. v. Gerken, 152 Ill. A. 486. 


Ky.—Ketler v. Thompson, 13 Bush 
287. 


co v. Blake, 126 Mass. 


Ss. C.—State v. Bowen, 112 S. C. 165, 
98 ‘on 864. 


W. Va.—State v. Turner, 84 W. Va. 
485, 100 SH 294. 


Liabilities as between sureties on 
successive bonds see supra §§ 786, 
owe 


48. Bryan v. Kelly, 85 Ala. 569,5S 
346; Bruce v. State, 11 Gill & J. (Md.) 
382. 


Approval of bond in general see su- 
pra §§ 17, 


Lack of approval as affecting valid- 
ity of bond see infra § 802. 


49. Peo. v. McHenry, 19 Wend. (N. 
Y.) 482. 


50. Faulkner v. State, 9 Ark. 14. 


51. Change in law imposing addi- 
tional duties as discharging sureties 
see infra § 825. 


52. Peo. v. Brush, 6 Wend. (N. Y.) 
Ab4, 


53. White v. 
Mich. 567, 6 NW 86; 
Ryan, 4 Transcr. A. (N. Y.) 3638, 35 
HowPr 408. See Peo. v. Brush, 6 
Wend. (N. Y.) 454; King v. Nichols, 
16 Oh. St. 80 (both apparently recog- 
nizing the rule). 


But see Bartlett v. Governor, 2 Bibb 
(Ky.) 586 (holding that under a bond 
conditioned for ‘the performance by 
the officer of the duties of his office, 
the sureties are liable for default in 
the performance of a duty even 
though it was imposed by statute en- 
acted after the bond was given). 


54. King v. Nichols, 16 Oh. St. 80. 


[a] Thus, under a statute requir- 
ing a sheriff to execute all process 


East Saginaw, 43 
New York v. 


directed to him by lawful authority,’ 


and requiring him to give bond condi- 


bond was given. 
Sar iSie eke, 


55. 
454, 


56. liability of sureties on officer’s 
bond for Hee neonzes acts of deputies 
see Tete § 795 


57. See v. Scanlan, 
Cal. 528, £O2Z0P U3. 


Ga.—Collier v. Stoddard, 19 Ga. 274. 
Tll.—Peo, v. Foster, 133 Ill. 496, 23 
615. 


Peo. v. Brush, 6 Wend. (N. Y.) 
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NE 
Me.—Dane v. Gilmore, 49 Me. 173. 


Md.—State v. Fidelity, ete., Co., 147 
Md. 194, 127A 758; State v. Timmons, 
90 Md. 10, 44 A 1008, 78 AmSR 417; 
State v. Brown, 54 Md. 318. 


Mo.—State v. Dierker, 101 Mo. A. 
636, 74 SW 153. 


N. Y.—De Sisto v: Stimmel, 58 App. 
Div. 486, 69 NYS 431 [aff 31 Misc. 
711, 65 NYS 314 (rev 29 Misc. 769, 61 
INDIS Ho ie 


Okl.—Jordan v. Neer, 34 Okl. 400, 
125 P1117; Inman v. Sherrill, 29 Okl. 
100, 116 P 426. 


Or.—-Feller v. Gates, 40 Or. 5438, 67 
P 416, 91 AmSR 492, 56 LRA 630. 


Ss. C.—Wieters v. MEA YE TSE er is 
50 SE 547. 


Tex.—Sneed v. McFathridge, 43 
Tex, Civ. A. 592, 97 SW 1133. Baughn 
v. Allen, (Civ. A. 1903) 73 SW 1063. 


W. Va.—State v. Barnes, 52 W. Va. 
85, 438 SH 1381. 


And see cases infra notes 58-60. 


58. Ala.—Burge v. Scarbrough, 211 
Ala. 377, 100 S 653; Bruister v. Gavin, 
127 Ala: 317, 28 S 410; Governor vi 
Pearce, 31 Ala. 465;- Governor vy. Han- 
cock, 2 Ala. 728. 


Ariz.—Gray v. Noonan, 5 Ariz. 167, 
50. B 116.2 


Cal.—Gomez v. Scanlan, 
528, 102 P 12; Sehloss v. White, 16 
Gal. 65:3" Hill wep iKeemple, 9 Cal. Tis 


Colo.—Peo. v. Pacific Surety Co., 50 
Colo, wien LOU Pol, Annas LonZe 
577. 


Ill.— Greenberg v. Peo., 225 Ill. 174, 
80 NE 100, 116 AmSR 127, 8 LRANS 


155 Cal. 


204. 


Ind.—State v. Clausmeier, 154 Ind. 
599, 57 NE 541, 77 AmSR 511, 50 LRA 
73; Wilson v. State, 13 Ind. 341. 


Ky.—Reed v. Philpot, 235 Ky. 429, 
81 SW (2d) 709; Lewis v. Treadway, 
211 Ky. 140, 277 SE 309; Com. v. Som- 
mers, 3 Bush 555; Jewell v. Mills, 3 
Bush 62; Sanders v. Parrott, 1 Duv. 
292; Com. v. Cole, 7 B. Mon. 250, 46 
AmD 506. 


ee any, v. Lejeune, 26 La. Ann. 


Md.—State v. Fidelity, ete., Co., 147 
Md. 194, 127 A 758; State v. Dayton, 
101 Mid. 598, 61 A 624; State v. Tim- 
mons, 90 Md. 10, 44 A 1003, 78 AmSR 


417; State v. Wade, 87 Md. 529, 40 A 
104, 40 LRA 628; State v. Brown, 54 
Md. 318. 

Mass.—Cambridge v. Foster, 195 
Mass, 411, 81 NE 278; Austin v. 
French, 7 Metce. 126. 

Miss.—Furlong v. State, 58 Miss. 


717; Robinson vy. State, 47 Miss. 423; 
Radford v. Hull 30-Misss (a2: 


Mo.—State v. Davis, 88 Mo. 585; 
State v. Schaper, 152 Mo. A. 538, 134 
SW 671; State v. Meyer, 138 Mo. A. 
507, 120 SW 116. 


N. Y.—De Sisto v. Stimmel, 58 App. 
Div. 486, C9 NYS °432 afath Sie Mase? 
711, 65 NYS 314 (rev 29 Misc. 769, 
61 NYS) 57)];" Berry. v.2 Schaad, 23 
Mise. 389, 59 NYS 551 [aff 50 App. 
Div. 132, 538 NYS 349]. 


Okl.—Burton v. Doyle, 65 Okl. 
165 P 169; Jordan vy. Neer, 
400, 225 Palin. 


Or.—Feller v. Gates, 40 Or. 543, 67 
P 416, 91 AmSR 492, 56 LRA 680. 


Beale, 1 


126, 
34 Okl. 


Pa.—Juniata Bank y. 


Watts & S. 227. 


Ss. C.—Wieters v. May, TACSREMOL 50 
SE 547. 


Tenn.—Ivy v. 
470, 279 SW 384; 
1 Coldw. 32. 


Tex.—Kimbrough vy. Bevering, (Civ. 
A.) 182 SW 403; Baughn vy. Allen, 
(CiVA AQHA TES Wi 1063; Brent v. Ho- 
horst, 1 Tex: A. Civ. Cas. § 3438. 


Osborne, 152 Tenn. 
Haynes v. Bridge, 
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usurpation of power®® and done without process of 
any kind.*® It is ordinarily held that the sureties 
are liable for a wrongful act done by an officer un- 
der color of office, although not by virtue thereof ;°* 
but there is authority for the view that their liabil- 
ity extends only to acts done by virtue of the office 
and not to acts done merely under color of office.®? 


Acts as agent of party. Sureties on the bond of 
a sheriff or constable are not liable for acts done by 
him as agent of a party, and not as such officer ;%° 
and where plaintiff in a writ interferes in the exe- 
cution thereof by directing an officer to proceed in 
some way other than that prescribed by law, and so 
makes the officer his agent, the sureties are not 
liable for such acts.°* The mere fact, however, that 
the judgment or order under which process issued 
was wrongfully procured by plaintiff does not make 


See Smith v. Berry, 37 Me. 
(holding that a sheriff cannot recover | 227. 
on the bond of his deputy for losses 59 
sustained in defending a suit based 4 
on unofficial acts of the deputy). 


Compare State v. Mankin, 68 W. 
Va. 772, 70 SE 764 (holding that the 
mere facts that one is an officer and 
professes to act in his official ca- 
pacity are not sufficient to make his 
sureties liable for an act done by him 


636, 74 SW 153; 
88 Mo. A. 560. 
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298") ta Bank v. Beale, 1 Watts & S. (Pa.) 


Md.—State v. Wade, 
529, 40 A 104, 40 LRA 628. 

Mo.—State v. Dierker, 
State v. Hendricks, 


Nebi'.—Kendall v. Aleshire, 28 Nebr. 
707, 45 NW 167, 26 AmSR 367. 
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the officer his agent so as to relieve the sureties on 
his bond.*> Similarly, the mere fact that the dep- 
uty of an officer is directed by the latter to levy a 
writ on particular property does not make him the 
officer’s agent or servant nor make the acts of such 
deputy so far unofficial or unauthorized as to render 
the sureties on his official bond not liable to the prin- 
cipal officer if the latter is subjected to damages 
in consequence of the deputy’s acts.°* 


[§ 794] 7. Acts of Constable outside Precinct or 
District. Where the authority of a constable ex- 
tends over the whole county,°* the sureties on his 
official bond are liable for his official acts within the 
county, although outside of his own precinct or dis- 
trict,°* unless the condition of the bond is such that 
it must be construed to apply only to acts within 
his own district.®® 


Minn.—Hall v. Tierney,. 89 Minn. 
407, 95 NW 219. 


87 Md. N. Y.—Fohs v. Rain, 39 Misc. 316, 
(DP BSA GS 
101 Mo. A. N. D.—Lee v. Charmley, 20 N. D. 


570, 129 NW 448, 33 LRANS 275. 


Tex.—Stephenson v. Sinclair, 14 
Bexs Che Asel Sones Ons Waullsits 


Va.—Mosby v. Mosby, 9 Gratt. (50 
Va.) 584. 


outside his official authority and not 
under circumstances giving color of 
authority). 


[a] Acts held not within bond.— 
(1) The sureties on the bond of a 
sheriff are not liable for the act of 
the sheriff in falsely and fraudulent- 
ly certifying to bills rendered by bail- 
iffs against the county, it forming no 
part of the sheriff’s official duties. 
Peo. v. Foster, 133 Ill. 496, 23 NE 615. 
(2) A sheriff does not act officially in 
sending photographs of an accused 
person, with descriptions of such per- 
son, to various individuals and police 
departments, whereby the accused is 
held out to the world as a criminal; 
and the sheriff and his sureties are 
not liable on his official bond for such 
acts. State v. Clausmeier, 154 Ind. 
599, 57 NE 541, 77 AmSR 511, 50 LRA 
73. (3) The sureties on the sheriff's 
bond are not liable for the acts of the 
sheriff in maliciously aiding a mob to 
lynch a prisoner in his charge. State 
v. Wade, 87 Md. 529, 40 A 104, 40 LRA 
628. (4) The act of a constable in re- 
ceiving money from an _ execution 
debtor under a contract not to serve 
an execution against the debtor, and 
which required the constable to repay 
the money on the reversal of the 
judgment on an appeal therefrom, be- 
ing beyond his powers and a viola- 
tion of his duty, the sureties on his 
official bon'd were not liable to the 
execution debtor for his conversion 
of the money. Feller v. Gates, 40 Or. 
543, 67 P 416, 91 AmSR 492, 56 LRA 
630. (5) A sheriff’s sureties are not 
liable on their bond for the amount 
of an execution placed in the hands 
of the sheriff, which he agreed to pay 
plaintiff in consideration of his in- 
debtedness to defendant where it ap- 
pears that defendant’s personal prop- 
erty which had been levied on had 
been sold and the proceeds applied to 
prior levies, and further proceedings 
in the instant case has been suspend- 
ed by order of the court, since the 
sheriff under such circumstances 
would have had no authority to sell 
defendant’s property; and this is true 
even though the sheriff gave a re- 
ceipt to defendant in the execution 
for the amount of the money, stating 
how the money had been paid. Junia- 


Or.—Feller v. Gates, 40 Or. 5438, 67 
P 416, 91 AmSR 492, 56 LRA 630. 


S. C.—Wieters v. May, 71 S. C. 9, 50 
SE 547. 


Tex.—Sneed_ v. 
Mex ive PAs eso 2 "9h ws Ww. Lis: 


60. Colo.—Peo. v. Beach, 49 Colo. 
516, DAS PS oles TRAINS vais: 


Ill. Peo. v. Gerken, 152 Ill. A. 486. 


Okl1.— Jordan v. Neer, 34 Okl. 400, 
ipiay 22 alll (a 


S. C.—Wieters v. May, 71 S. C. 9, 
50 SE 547. 
Wis.—State v. Mann, 21 Wis. 684. 


Compare Sneed vy. McFathridge, 43 
Tex. Civ. A. 592; 97 SW. 113 (holding 
that when the statute prohibits a 
warrant of arrest from being exe- 
cuted in another county than the one 
in which it issues unless indorsed by 
one of the judges, an officer of a for- 
eign county who makes an arrest un- 
der a warrant not so indorsed does 
not act officially and his sureties are 
not liable). 


61. Ala.—Union Indemn. Co. v. 
Webster, 218 Ala. 468, 118 S 794; 
Ceuch v. Davidson, 109 Ala. 313, 19 
S 507; Union Indemn. Co. v. Cunning- 
ham, 22 Ala. A. 226, 114 S 285. . 

Ariz.— Gray v. Noonan, 5 Ariz. 167, 
DOPE MLS: 


Ga.—Jefferson v. 
716, 9 SE 174: 


Ill.—Greenberg v. Peo., 225 Ill. 174, 
80 NE 100, 116 AmSR 127, 8 LRANS 
1223 [aff 125 Ill. A. 626]. See Peo. v. 


McFathridge, 43 


Hartley, 81 Ga. 


Wilmoth, 45 Ill. A. 73 (apparently 
recognizing the rule). 
Ind.—State v. Clausmeier, 154 In‘d. 


599, 57 NE 541, 77 AmSR 511, 50 LRA 
73; State v. Druly, 3 Ind. 481; State 
v. Walford, 11 Ind. A. 392, 39 NE 162. 


Ky.—Jewell v. Mills, 3 Bush 62. 


Mass.—Cambridge v. Foster, 195 
Mass. 411, 81 NE 278; Lowell v. Park- 
er, 10 Mete. 309, 48 AmD 436. 


Mich.—Kosowsky v. Fidelity, etc., 
Co., 245 Mich. 266, 222 NW 153; Peo. 
v. Mersereau, 74 Mich. 687, 42 NW 
153. 


Wash.—Jahns v. Clark, 138 Wash. 
288, 244 P 729. 


Rae Va.—tlLucas v. Locke, 11 W. Va. 


[a] In North Carolina, (1) under 
a statute providing that the officer 
and his sureties shall be liable for all 
acts done by the officer ‘“‘by virtue and 
under color of his office,’ an officer’s 
sureties are liable for an act done by 
him under color of his office although 
not by virtue of it. State v. Boyd, 120 
N. C. 56, 26 SE 700.. (2) Prior to the 
enactment of such statute, however, 
the contrary rule was applied. Butts 
v. Brown, 33 N. C. 141; State v. Long, 
80 N. C. 415. 


[b] Rule applied.—Where a pris- 
oner charged with a misdemeanor at- 
tempts to escape from the custody of 
a constable, and the officer, in order to 
prevent his escape, fires on the pris- 
oner, and kills a horse ridden by the 
latter, the sureties on the officer’s 
bond are liable for the value of the 
horse, although the officer had no 
right to fire on the prisoner. Stephen- 
son v. Sinclair, 14 Tex. Civ. A. 133, 36 
SW 137. 


62. State v. Fidelity, etc., Co., 147 
Md. 194, 127 A 758; Huffman v. Kop- 
pelkom, 8 Nebr. 344, 1 NW 243; Berry 
v. Schaad, 28 Misc. 389, 59 NYS 551 
{aff 50 App. Div. 132, 53 NYS 349]; 
Taylor v. Parker, 43 Wis. 78. 


63. Collier v. Stoddard, 19 Ga. 274; 
Com. v. Abrams, 94 Pa. Super. 556. 


64. Rollins v. State, 13 Mo. 314, 53 
AmD 161. 

65. Rollins v. State, supra. 

66. Tuttle v. Cook, 15 Wend. (N. 
Y.), 274, 


Liability of sureties on bond of offi- 
cer for acts of deputies see infra § 
195. 


67. See supra § 126. 


68. McNeale v. Governor, 3 Gratt. 
(44 Va.) 299. 


69. Governor v. Morris, 7 N. C. 146. 


fa] Thus, where a constable is ap- 
pointed for a particular district in 


For latez cases, developments and changes in the law see Annotations, same title and section number, 


ay 


§§ 795-798] 


[§ 795] 8. Acts of Deputies and Assistants’°— 
The sureties on the official bond of a 
sheriff or constable are ordinarily liable to answer 
for the official defaults or misconduct of his dep- 
uties,’? but not for acts of a deputy outside of the 
scope of his powers or duties and not done in the 


a. Deputies. 


performance of an official act.7? 
[§ 796] b. Assistants. 


[§ 797] 9. Existence of Office. 


a county, and gives a bond truly to 
discharge his official duties ‘‘in said 
district,’ such bond does not cover a 
default occurring outside of the offi- 
eer’s district, although it occurred 
within the county and the constable’s 
authority extended throughout the 
county. Governor v. Morris, 7 N. C 
146. 


Liability as limited by terms of 
bond in general see supra § 785. 


70. Siability of officer for acts or 
ee of his deputies see supra §§ 
194- ‘ 


71. Ala.—Hill v. Fitzpatrick, 6 Ala. 
Bade McBroom vy. Governor, 4 Port. 


Cal.—Towle v. Matheus, 130 Cal. 
574, 62 P 1064; Filarski v. Covey, 75 
Cal. A. 353, 242 P 874. 


Colo.—Corder v. Peo., 87 Colo. 251, 
287 P 85; Peo. v. Beach, 49 Colo. 516, 
113 P 513, 37 LRANS 873. 


Ga.—Crawford v. Howard, 9 Ga. 
314; Robertson v. Smith, 16 Ga. A. 
7167, 85 SE 991. 


Ida.—San Francisco Federal Re- 
serve Bank v. Smith, 42 Ida. 224, 244 
Paito 2. 


Ind.—Snell v. State, 43 Ind. 359. 


Iowa.—Gutschenritter v. Whitmore, 
158 Iowa 252, 139 NW 567; Brayton 
v. Town, 12 Iowa 346. 


ee or tere v. Todd, Ikan. 


Ky.—-Schork y. Calloway, 205 Ky. 
346, 265 SW 807; Johnson v. Williams, 
111 Ky. 289, 63 SW 759, 23 Kyl 658, 
54 LRA 220; Shields v. Pflanz, 101 
Ky. 407, 41 SW 267, 19 KyL 648; 
Winterbowen v. Haycraft, 7 Bush 57; 
Searce, v.— Page, 12..B.—Mon. 311: 
Stevens v. Stevens, 4 T. B. Mon. 524. 


Mich.—Bostatter v. Hinchman, 243 
Mich. 589, 220 NW 775. 


Miss.—McCoy v. Key, 155 Miss. 64, 
123 S 873; Dean v. Brannon, 139 Miss. 
312, 104 S$ 173; Brown v. Weaver, 76 
Miss. 7, 23 S 388, 71 AmSR 512, 42 
LRA 423. 


Mo.—-State v. Muir, 20 Mo. 303; 
State v. Moore, 19 Mo. 369, 61 AmD 
563; Evans v. Hays, 1 Mo. 697. 


N. Y.—Peo. v. Ten Eyck, 13 Wend. 
448; Paddock v. Cameron, 8 Cow. 212. 


N. C.—Quin v. Roane, 24 N. C. 144. 


Okl.—Steinicke v. Harr, 112 Okl. 
284, 240 P 66; Meek v. Tilghman, 55 
Okl. 208, 154 P 1190. 


Tenn.—Ivy v. Osborne, 152 Tenn. 
470, 279 SW 384; Todd v. Jackson, 3 
Humphr. 398; Snell vy. Rawlings, 3 
Humphr. 85. 


[57 C. J.=—50] 


Sureties on the official 
bond of a sheriff or constable are not, liable for de- 
faults or misfeasances of subordinate assistants of 
the officer, in the absence of any negligence in the 
selection or appointment of such assistants or of 
failure properly to supervise their acts.*? 


Where the office 
of sheriff or constable is not provided for by law 


SHERIFFS AND CONSTABLES 


thereon.‘ # 


of Officer.*® 


[57 C.J.] 1015 


and has no legal existence, a bond given by one as- 
suming to hold such office and intended as an offi- 
cial bond imposes no liability upon the sureties 


[§ 798] 10. Validity of Election or Appointment 
Where the appointment of a sheriff or 


constable is void for lack of authority in the ap- 


Tex.—Fox v. Cone, (Commn. A.) 
13 SW (2d) 65; Modesett v. Emmons, 
(Civ. A.) 286 SW 276 [rev on other 
grounds (Commn, A.) 292 SW 855]. 


Va.—tTyree v. Wilson, 9 Gratt. (50 
Va.) 59, 58 AmD 213. 


Wash.—Jahns v. Clark, 138 Wash. 
288, 244 P 729; Crose v. Tony John, 
96 Wash. 216, 164 P 941. 


W. Va.—State v. Dean, 98 W. Va. 
88, 126 SE 411; Arnold v. Hawkins, 
79 W. Va. 205, 90 SE 678. 


Wis.—Dishneau v. Newton, 91 Wis. 
199, 64 NW 879. 


[a] Acts within general scope of 
duties but in excess of authority.—A 
sheriff's sureties are liable for acts 
of his deputies, who, being directed 
to take necessary steps to hold up and 
search the truck of certain persons 
expected to appear with a load of 
liquor, and make any arrests which 
the search might call for, mistook 
another truck for that expected, and 
fired on its occupants on an order to 
halt not being promptly obeyed, as 
they, while exceeding their authority, 
were acting within the general scope 
thereof. Dean v. Brannon, 139 Miss. 
312, 104 S 1738. 


{b] Acts done in anger.—The fact 
that a deputy sheriff becomes angered 
in the discharge of his duty does not 
deprive his subsequent acts of their 
official character or relieve the sher- 
iff’'s sureties from liability for the 
acts of the deputy. Meek v. Tilgh- 
man, 55 Okl, 208, 154 P 1190. 


{c] De facto deputies.—(1) Sure- 
ties on a Sheriff's bond are liable for 
acts of de facto deputies as much as 
though such deputies had been regu- 
larly appointed in the mode _ pre- 
scribed by statute. McCoy v. Key, 
155 Miss. 64, 123 S 873; Dean v. Bran- 
non, 189 Miss. 312, 104 S 173. (2) De 
facto deputies in general see supra § 
101. 


72. Ala.—Adkins v. Camp, 213 Ala. 
642, 105 S 877. 


Cal.—-Filarski 
353, 242 P 874. 


Colo.—Corder v. Peo., 87 Colo. 251, 
287 P 85; Peo. v. Beach, 49 Colo. 516, 
113 P 513, 37 LRANS 878. 


Ga.—Robertson y. Smith, 16 Ga. A. 
760, 85 SE 988. 


Ky.—Howard v. Caudill, 228 Ky. 
403,15 SW (2d) 245; Blanton v. Reed, 
217 Ky. 533, 290 SW 347; Fidelity, 
ete., Co. v. Halli, 215 Ky. 36, 284 SW 
426; Edwards v. Taylor, 4 Bibb 353. 


La.—Sanders v. Humphries, 143 La. 
43, 78 S 168. 


Mo.—State v. May, 177 Mo. A. 717, 


v. Covey, 75 Cal. A, 


pointing officer to make the appointment, an offi- 
cial bond given by the person so attempted to be ap- 
pointed is also void and imposes no hability upon 
the sureties;*® but where the appointment or elec- 
tion of a sheriff or constable and his induction into 
office are objectionable only because of his ineligi- 
bility to the office,** or because of irregularities or 
informalities in the appointment or election,’*® his 


160 SW 1030. 


See Murray v. Low, 8 F. (2d) 352 
(sureties on a sheriff’s bond are not 
liable for a- wrongful or false’ arrest 
by the officer’s deputy). 


Compare Coite v. Lynes, 33 Conn. 
109 (holding that under a statute pro- 
viding that “sheriffs shall be respon- 
sible for the neglect and default of 
their deputies in the execution of 
their office’ the sheriff is not liable 
on his bond for the active malfeas- 
ance, as distinguished from mere non- 
feasance of his deputy, and so where 
a deputy sheriff by direction of plain- 
tiff in the suit wrongfully took the 
property of a third person, claiming it 
to be the property of defendant in the 
action, the sheriff was not liable on 
his bond therefor). 


[a] Incidental negligence.—The 
acts of a deputy constable, while exe- 
cuting a writ of replevin, in leaving 
an outer door open for half an hour, 
resulting in a child contracting pneu- 
monia and dying, was not a breach of 
the constable’s bond, conditioned 
under the statute “to discharge all the 
duties of constable according to law.” 
Riooe v. May, 177 Mo. A. 717, 160 SW 
1030. 


Liability of sureties for unofficial 
acts of officer see supra § 793. 


73. Langis v. Byrne, 222 Ala. 183, 
1381 S 444. 
74. Tinsley, Ve, Kirby) lice Son Cunel 


(where the constitution provided that 
constables should be chosen, ete., in 
such manner as the general assembly 
should direct, but the legislature had 
made no provision for the election of 
constables, there could be therefore 
no regularly commissioned constable 
in the state, and hence a surety ona 
constable’s bond could not be held li- 
able tor misfeasance in office of one 
claiming to act as constable). 


75. Election or appointment in 


woners see supra §§ 7-12, 55-61, 91, 


ates Olds v. State, 6 Blackf. (Ind.) 
77. Com. v. Teal, 14 B. Mon. (Ky.) 
29; Jones v. Scanland, 6 Humphr. 


(Tenn.) 195, 44 AmD 300. 
Eligibility to office of: 
Constable see supra § 62. 
Deputy see supra § 94. 
Sheriff see supra §§ 9-11. 
78. Ramsey County v. Brisbin, 17 


Minn. 451; State v. Muir, 20 Mo. 303; 
Shipman v. McMinn, 60 N. C. 122. 


[a] Appointment at improper time. 
—Where the record of the county 
court showed that a certain person 
was appointed a constable for a year, 


LGA6" [5h Crdcl 
sureties are nevertheless liable for his official acts 
or defaults while he is actually holding the office 
or acting as such officer.*® 


[§ 799] 11. Failure of Officer To Take Oath of 
Office.8° Where one duly elected or appointed a 
sheriff or constable has duly entered upon his duties 
and assumed to act as such, the sureties on his offi- 
cial bond cannot escape liability for his acts or de- 
faults on the ground that he never took the oath 
of office prescribed by law.*? 


[§ 800] 12. Irregularities or Informalities in 
Bond—a. In General. The sureties on the official 
bond of a sheriff or constable are ordinarily not re- 
lieved of liability thereon because of irregularities 
or informalities in the bond not rendering it defec- 
tive in substance,*? or erroneous recitals therein.®? 
Similarly, failure to give a bond at the proper time 
does not affect its validity or the liabilities of the 
sureties thereon for defaults occurring after its exe- 
cution;8* and the validity of a bond otherwise reg- 
ular is not affected by the fact that the penalty in 
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En 
[§§ 798-802 


which it should be given has not been fixed by the 
authority designated by law.®® It is the more gen- 
eral rule that a bond given as an official bond by an 
officer, which is not valid as a statutory bond be- 
cause not conforming to statute, may be enforced 
as a common-law bond: RIO DHE there is authority for 
the view that a bond containing a condition not au- 
thorized or required by law is void and unenforce- 
able against the sureties.°* 


[§ 801] b. Excessive Penalty. Where a bond is— 
voluntarily given by a sheriff or constable, the fact 
that the penalty is larger than the statute prescribes 
does not relieve the sureties from liability for a 
breach.§& 


[§ 802] c. Lack of Approval. According to some 
authorities the purpose of a statute requiring the ap- 
proval of the official bond of a sheriff or constable*® 
is merely to insure greater Security to the publie,®° 
and so such a bond may be enforced although it has 
been not approved,®! or although the approval is 


and it was proved that he acted as 
such for the year ensuing, he and his 
sureties were held liable for a breach 
of his bond occurring within the en- 
suing year, although his appointment 
‘was not made at the term prescribed 
by law for appointing constables, the 
condition of the bond not expressing 
the term for which he was appointed. 
Shipman v. McMinn, 60 N. C, 122. 


[b] Omission to file appointment. 
—The sureties of a constable are li- 
able for the delinquencies of one act- 
ing as deputy, with the consent of the 
constable, although his appointment 
is not filed as required by law. State 
v. Muir, 20 Mo. 303. 


79. See cases supra notes 77, 78. 
De facto officers in general: 
Constable see supra § 88. 
Deputy see supra § 101. 
Sheriff see supra § 54. 
80. Oath of: 
Constable see supra § 63. 
Deputy see supra § 95, 
Sheriff see supra § 18. 
81. Burtles v. State, 4 Md.- 273; 
Musselman vy. Com., 7 Pa. 240. 


82. Iowa.—Charles v. Haskins, 11 
Iowa 329, 77 AmD 148. 


Md.—Young v. State, 
(Md.) 253. 


7 Gil & J. 


Mich.—Kosowsky v. Fidelity, etc., 
Co., 245 Mich. 266, 222 NW 153. 
Nebr.—Riggs v. Miller, 34 Nebr. 


666, 52 NW 567; Kopplekom v. Huff- 
man, 12 Nebr. 95,10 NW 577. 


N. Y.—Skellinger v. Yendes, 12 
Wend. 306. . 


x C.—White v. Miller, 20 N. C. 50. 


C.—Treasurers v. Stevens, 13 
S. So L. 107; Treasury Comrs, 
Muse, 5 S. C. Ee50: 


Tenn.—Rader_ v. 
(Tenn.) 536. 


Vt.—Rutland v. Paige, 24 Vt. 181. 
And see cases infra §§ 801-804. 


fa] Irregularities in designation 
of cbligee.—(1) The sureties on a 
sheriff’s official bond, made “to the 
People of Woodbury county,” are li- 
able théreon, although. there, is no 
such person or corporation known to 


Davis, 5 Lea 


the law. Charles v. Haskins, 11 Iowa 
3829, 77 AmD 148. (2) Although a 
statute required the bond of a deputy 
sheriff to run to the sheriff, the fact 
that it was made to run to the county 
instead is a mere irregularity, and 
does not affect- the liability of the 
principal or sureties thereon. Riggs 
v. Miller, 34 Nebr. 666, 52 NW 567. 
(3) The fact that a sheriff's bond was 
made payable to the state, instead of 
to the county for which the sheriff 
was elected, as required by statute, 
is a mere irregularity, of which nei- 
ther the sheriff nor his sureties can 
take advantage in an action thereon. 
Kopplekom v. Huffman, 12 Nebr. 95, 
10 NW 577. (4) A _ Sheriff’s bond 
running to the “commissioners of the 
treasury” is good under a statute re- 
quiring such bonds to be given to the 
“treasurers of the state.” Treasurers 
v. Stevens, 13 S. C. L. 107. 


[b] Irregularities in condition.— 
(1) A bond executed by a constable, 
which stipulates that he shall “well 
and faithfully execute the office of 
constable during his continuance in 
said office, agreeably. to an act of as- 
sembly,’ ete, is good as an official 
bond, under the act prescribing the 
duties of constables, although it does 
not contain all that the statute re- 
quires, and an action may be sus- 
tained against the sureties on such 
bond. White v. Miller, 20 N. C. 50. 
(2) In an action on a sheriff’s bond, 
exceptions to the condition thereof on 
the ground that it contains the words 
“as required by law,” instead of the 
words “as required, or to be required 
by law,” are not well taken, the con- 


‘dition of the bond being substantially 


good. Treasury Comrs. v. Muse, 5 S 
Gyae, 15.0) 
[c] Omission of officer’s name in 


body of bond.—Where a constable’s 
bond has been acknowledged by the 
parties in open court, and the con- 
stable inducted into office on the faith 
of it, it is immaterial, as affecting the 
liability in an action thereon, that his 
name was not inserted in the blank 
in the body of the bond. Rader v. 
Davis, 5 Lea (Tenn.) 536. 


[ad] Want of attestation.—It is no 
defense to an action against the sure- 
ties on a sheriff's official bond that 
the bond was not attested by the 
justices of the orphans’ court, as re- 
quired by statute, since this ceremony 
was prescribed, not for the protection 


of the sureties, but in order to render 
them the more_- securely bound. 
Young v. State, 7 Gill & J. (Md.) 258. 


83. State v. McDonald, 4 Ida. 468, 
40 P 312, 983 AmSR 136; Amis v. 
Marks, 3 Lea (Tenn.) 568. 


{a] Thus the fact that a sheriff’s 
official bond recites that it was given 
in pursuance of the ‘election’ of a 
sheriff, when in fact he was appointed 
by the governor, does not avoid liabil- 
ity thereon. State v. McDonald, 4 
Ida. 468, 40 P 312, 98 AmSR 1387. 


64 Harris v. State, 55 Miss. 50. 
85. State v. Lynch, 6 Blackf. (Ind.) 


Bond naming excessive penalty see 
infra § 801. 

86. Ga.—Stephens v. 
Ga. 499, 

te aie v. Armstrong, 4 Mart. 
N.S. 21 

M6e Stata v. Horn, 94 Mo. 162, 7 
SW 116 


N. C.—Reia v. Humphreys, 52 N. C. 
258; Davis v. McAlpin, 26 N. C. 140; 
Geyernon v. Witherspoon, 10 N. C. 


Crawford, 3 


Oh.—Barret v. Reed, 2 Oh. 409. 


ne C.—State v. Mayson, 11 S. C. L. 


Tenn.—State v. Clark, 1 Head 369. 
Vt.—Weston v. Sprague, 54 Vt. 395. 


Compare Davis v. Haffner, 2 AbbPr 
(N. Y.) 187 (holding that a bond in- 
valid as a statutory bond is not en- 
forceable in the name of the party 
aggrieved). 


87. Middleton v. McCormick, 3 N. 
d; Pe a Nottingham v. Giles, 2 N. J. 
ire gE 


88. Johnston v. Gwathney, 2 Bibb 
(Ky.) 186, 4 AmD 694; Henderson v. 
Matlock, 9 N. C. ay State Treasurers 
Vv. Bates, 18 S. 362; Treasurers 
Vv. Stevens, 13 S a Ab 107. 


Bg Necessity for approval of bond 
of: \ 
Constable see supra § 68. 
Sheriff see supra § 17. 
90. Disheroon v. Brock, 213 Ala. 


637, 105 S 899; Peo. v. Edwards, 9 Cal. 
oa Jones v. State, 7 Mo. 81, 37 AmD 


91. Ala.—Disheroon vy. Brock, 213 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ §§ 802-807] 


defective.°2 By other authorities, however, it is 
held that a bond not properly approved may not 
be enforced as a statutory bond. 


[§ 803] d. Lack of Filing or Recordation. As 
statutory requirements of the filing, or recordation 
of official bonds of sheriffs and constables®* are for 
the benefit of the public,®® such a bond may be en- 
forced against the sureties although it has not been 
filed®* at the time required by law,®? or has not 
been recorded.°® 


[§ 804] e. Surety Prohibited by Statute from 
Becoming Such. An official bond of a sheriff or con- 
stable which is signed as surety by one who is pro- 
hibited by statute from becoming a surety on such 


bonds is nevertheless valid and binding as against 
him.°? 


[§ 805] f. Curative Acts.t An official bond of a 
sheriff or constable which is defective in that it 
purports to have been accepted by a person or au- 
thority who had no authority so to do is made valid 
ab initio by a subsequent statute declaring that such 
bonds shall be deemed to have been legally deliv- 
ered;? but a bond failing to show which of two or 
more obligors is the officer and which the sureties 
is not validated by a statute curing irregularities in 
the condition or penalty of such bonds. A statute 
providing that any bonds which:have been or may 
thereafter be given by any sheriff shall be held and 
deemed to be valid, notwithstanding any defect in 


Ala. 637, 105 S 899. 


Cal.—Hill v. New Amsterdam Cas- 
ualty Co., 105 Cal. A. 156, 286 P 1108. 


- Mo.—Jones v. State, 7 Mo. 81, 37 1, 
AmD 180. 


Mont.—Stabler  v. 


99. 


Adamson, 73 


Mont. 490, 237 P 483. 2. 
Pa.—Musselman v. Com., 7 Pa. 240. 3. 
W. Va.—State v. Proudfoot, 38 W. 4, 

Va. 736, 18 SE 949. 5. 


92. Peo. v. Edwards, 9 Cal. 286; 
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(La.) 589, 15 AmD 167. 


Leslie County v. Eversole, 222 
Ky. 793, 2 SW (2d) 644. 


In general see Constitutional iol. 


Law §§ 785-802; Statutes [36 Cyc 


1016, 1175, 1221, 1237]. 

Jordan v. Pool, 27 N. C. 105. 
Grier v. Hill, 51 N. C. 572. 
Murray v. Jones, 29 N. C. 359. 


U. S. Fidelity, etc., Co. v. Stam- 
baugh, 219 Ky. 35, 292 SW 495. 


[ore O; Sehr skOn ye 


the election or appointment of such person to of- 
fice, applies to bonds made before its passage, as 
well as those made after it.* 


[§ 806] 13. Bond Procured by Misrepresentation. 
Sureties on an official bond of a sheriff or constable 
are not lable thereon where the bond was procured 
by false statements or misrepresentations of mate- 
rial facts.® 


[§ 807] 14. Acts or Instructions of Complaining 
Party.®° Where an alleged default on the part of a 
sheriff or constable has been occasioned by the act 
of the party complaining thereof, there can be no 
recovery therefor from the sureties on the officer’s 
official bond;* nor ean a plaintiff in process set 
up as a breach of the officer’s bond acts done pursu- 
ant to his own instructions,® or the instructions® 
or advice’? of his attorney, provided the attorney 
represented plaintiff in giving such instruction or 
advice,!t and provided the officer in fact relied there- 
on.12 Similarly, where plaintiff or his attorney is 
informed by the officer of what he proposes to do, 
and acquiesces therein, he cannot set up what is done 
as a breach of the bond,+® nor can one who has rat- 
ified what has been done in his behalf subsequently 
hold the sureties liable for such acts.‘ Where a 
sheriff gives his deputy binding instructions as to 
what he shall do in connection with certain matters, 
and the sheriff is subjected to lability on account of 
the deputy following such directions, he cannot re- 
sort to the deputy’s bond for indemnity;!®° but a 


88; Lynch v. Leckie, 9 La. Ann. 506. 


Mo.—State v. Cave, 49 Mo. 129; 
Rollins v. State, 13 Mo. 437, 53 AmD 


Pa.—McCoy v. Reed, 5 Watts 300. 


Tex.—Freiberg vy. Johnson, 71 Tex. 
558, 9 SW 455. 


[a] Thus (1) a constable is not li- 
able on his official bond for failure 
to sell personal property on which he 
had levied, where, after he had adver- 
tised and offered the same for sale, 


Treasurers v. Stevens, 13 S. C. L. 107. 


93. Crawford v. Meredith, 6 Ga. 
252; Fletcher v. Leight, 4 Bush (Ky.) 
303; McBride v. Com., 2 Watts (Pa.) 
448. 


[a] Bond as given not approved.— 
Where the order approving an official 
bond recited that certain named per- 
sons were sureties, but one of such 
persons did not sign the bond, and 
no order approving a bond without 
his name ever issued, the other sure- 
ties are not liable on the _ bond. 
Fletcher v. Leight, 4 Bush (Ky.) 303. 


{[b] Defective approval.—A bond 
approved by one or two_ justices, 
whereas the statute required the ap- 
proval of three justices, is not valid 
or enforceable against the sureties. 
Crawford v. Meredith, 6 Ga. 552. 


94 Necessity of filing or recording 
bond of: 
Constable see supra § 68, 
Sheriff see supra § 17. 

95. See cases infra notes 96-98. 


96. Disheroon v. Brock, 213 Ala. 
637, 106 S 899; Musselman v. Com., 
7 Pa. 240. And see case infra note 97. 


97. Dutton v. Kelsey, 2 Wend. (N. 
Y.) 615. 

98. Hill v. New Amsterdam Casu- 
alty Co., 105 Cal. A. 156, 286 P 1103; 
Whitehurst v. Hickey, 3 Mart. N. S. 


[a] Thus a sheriff’s surety is not 
liable for defalcations of a deputy 
sheriff, under a bond issued on the 
sheriff's application containing the 
false statement that the deputy was 
not in default. U. S. Fidelity, etc., 
Cae v. Stambaugh, 219 Ky. 35, 292 SW 
495. 


6. As affecting liability of officer 
see supra §§ 189-193. 


7. Moore v. Rooks, 71 Ark. 562, 76 
SW 548; -Peo,-v. Johnson, 15 Ill. A. 
153; State v. Cave, 49 Mo. 129; Frei- 
pers v. Johnson, 71 Tex. 558, 9 SW 
455, 


[a] Refusal to permit sale,— 
Where, in an action against the sure- 
ties on a constable’s bond, under a 
statute providing for an action for a 
penalty against the sureties for the 
constable’s failure to make a sale of 
property taken under execution, it ap- 
peared that on the day set for the sale 
the constable was mentally unsound 
and incapable of making the sale, and 
that the deputy constable offered to 
make it, but that plaintiffs, the exe- 
ecution ereditors, by their attorneys, 
refused to permit him to do so, the 
sureties were not lable for the pen- 
alty. Moore vy. Rooks, 71 Ark. 562, 76 
SW 548. 


8. Ind.—State v. Hawkins, 81 Ind. 
486; State v. Sorrels, 60 Ind. 381. 


La.—Pepin v. Dunham, 20 La. Ann. 


he delivered the property, by direc- 
tion of the execution plaintiff, to the 
sheriff, who claimed the same under 
an older execution. State v. Sorrels, 
60 Ind. 381. (2) A sheriff is not lia- 
ble on his official bond for failure to 
levy an execution on personal proper- 
ty, where he was directed by the exe- 
cution plaintiff to levy it on real es- 
tate instead. State v. Hawkins, 81 
Ind. 486 


9. Peo. v. Offerman, 84 Ill. A. 132; 
State v. Boyd, 63 Ind. 428. 


eno. McClure v. Colclough, 5 Ala. 


[a] Rule applied.—A sheriff is not 
liable on his official bond for not re- 
turning an execution three days be- 
fore the return day, where he was 
advised by plaintiff's attorney or 
agent that it was sufficient to return 
it the first day of the term. McClure 
v. Coleclough, 5 Ala. 65. 


11. Williams v. Ragan, 
397, 45 S 1865. 


12. Williams v. Ragan, supra. 
18. Cake v. Cannon, 7 Del. 427. 


‘14. Teague v. Maddox, 150 U. S. 
128, 14 SCt 46, 37 L. ed. 1025 [rev 9 
Mont. 126, 22 P 386]. 


15. Tuttle v. Cook, 15 Wend. (N. 
Y.) 274. 
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deputy’s sureties cannot escape liability on the 
ground that his aets were pursuant to directions of 
the sheriff, where such directions were merely in 
the nature of information and advice, leaving the 
deputy at liberty to act according to his own judg- 
ment, and not binding instructions to be followed at 
all events,1® nor is it a defense that the deputy’s 
acts were done by leave of the sheriff.17 


[§ 808] 15. Duration of Liability'S—a. In Gen- 
eral. The sureties on the official bond of a sheriff 
or constable are liable thereon for such defaults only 
as occur within the period or term covered by the 
bond;'® and where a bond is conditioned only for 
a specified time, it cannot be enlarged to embrace a 
default occurring after that time on the ground that 
the law requires a bond for the whole term of office.?° 
A bond remains valid and effective, and lability 
theresn continues, for its full term or the full period 
of time by it specified unless such liability is sooner 
released or the sureties discharged.*+ 


[§ 809] b. Effect of Termination of Officer’s In- 
cumbency.?2 As a general rule, the sureties on the 
official bond of a sheriff or constable are not liable 
for his acts or defaults after he has gone out of 
office.23 So where an officer goes out of office before 
commencing to execute process and before the re- 
turn day thereof his sureties cannot be held lable 


16. Tuttle v. Cook, supra. 


| NGC: 
17. Thomas v. Hubbell, 18 Barb. See 


SHERIFFS AND CONSTABLES 


Harrell v. Lane, 35 N. C. 253. 
Graham vy. Buchanan, 


ae 


[§§ 807-809 


for his failure to execute or return the same,** 
or for any of his acts with relation to the execu- 
tion of such process after he has gone out of office ;*° 
but where an officer has commenced the execution 
of process while in office, and it is his right or duty 
to complete the execution thereof after his term ex- 
pires,2° his sureties are liable for his defaults with 
respect thereto, although such defaults do not oc- 
cur until after he has gone out of office.*7 Where 
an officer has received money by virtue of his office 
the expiration of his term does not release his sure- 
ties from liability therefor ;?8 and in general where 
the officer has been guilty of official default or mis- 
feasances while in office, his sureties remain liable 
therefor notwithstanding the termination of his in- 
cumbency,?® even though no action is commenced 
while he is in office.*° The sureties of an officer are 
also liable for money properly paid to him as such 
officer after he is out. of office;*+ but they are not 
liable for his failure to pay over money voluntarily 
paid to him, or collected or received by him without 
authority, after the expiration of his term. Where 
a constable forfeits his office by removing from the 
town or county in respect of which he was elected 
or appointed,** but continues to act as constable, 
the sureties on his bond are still lable for his acts 
as for those of a de facto officer.*# 


7a 


cer to complete execution of process 


60 N. C.} see supra § 170. 


(N. Y.) 9 [rev on other grounds 15 
INGE curs 05,669) Amir) NOLO e Elarte Ve 
Brady, 3 N. Y. Super. 626. 


18. Release or discharge of sure- 
ties see infra §§ 818-826.. 


Withdrawal of sureties see infra § 
827. 


19. Cuthbert v. Higgins, 21 Ala. 
349; Keck v. Coble, 13 N. C. 489. 


20. Prince vy. McNeill, 77 N. C. 398. 


Liability as limited by terms of 
bond in general see supra § 785. 


21. Disheroon v. Brock, 213 Ala. 
637, 105 S 899; Bruce v. State, 11 Gill 
& J. (Md.) 382. 


[a] In Kentucky (1) it is held that 
a bond given by a sheriff at the be- 
ginning of his term covers the whole 
term, and that any bond subsequent- 
ly given is merely additional security. 
Fidelity, ete., Co. v. Brown, 230 Ky. 
534, 20 SW (2d) 284; Leslie County 
vy. Magegard, 212 Ky. 354, 279 SW 335; 
U. S. Fidelity, etc., Co. v. Salyer, 131 
Ky. 527, 115 SW 767; Schuff v. Pflanz, 
99 Ky. 97, 35 SW 182, 18 KyL 25. (2) 
Giving additional or new bond as re- 
leasing sureties on original bond see 
infra §§ 822, 823. 


Release or discharge of sureties see 
infra §§ 818-826. 


22. Officer holding over see infra § 
810. 
Where officer serves successive 


terms see supra § 787. 

23. Ala.—Cuthbert v. Higgins, 21 
Ala. 349; Dixon v. Caskey, 18 Ala. 
We 


Ark.—State v. Atkinson, 53 Ark. 98, 
13 SW 415. 


La.—Lynch vy. Leckie, 9 La. Ann. 
506. 
Miss.—State v. Morgan, 59 Miss. 


349; Bennett v. State, 58 Miss. 556. 


93 (where the deputy of a sheriff re- 
ceived the note of a married woman 
for collection within a magistrate’s 
jurisdiction, and failed to collect the 
same during the sheriff’s official term, 
but afterward, when acting as the dep- 
uty of his successor, collected it and 
failed to pay over the money, there 
was no breach of the former sheriff’s 
official bond). 


Tenn.—Crittenden vy. Terrill, 2 Head 
588; Atkins v. Baily, 9 Yerg. 111 


24, Dixon vy. Caskey, 18 Ala. 97; 
Ringold v. McGowan, 34 N. C. 44; 
Haynes v. Bridge, 1 Coldw. (Tenn.) 
382; State v. Parchmen, 3 Head (Tenn.) 
609; Fondrin vy. Planters’ Bank, 7 
Humphr. (Tenn.) 447. 


[a] Thus, where a constable was 
appointed, at the February term of a 
court in 1848, his appointment being 
for one year, and in August, 1848, a 
claim was put into his hands for col- 
lection, on which he obtained a judg- 
ment, and a stay of six months was 
granted, which expired February 
term, 1849, and the constable was not 
reappointed at that term, but in July 
following was appointed deputy sher- 
iff, and then took out execution on the 
claim, collected it, and failed to pay 
it over, he was not responsible on his 
constable’s bond, no default having 
been committed during the year of 
his appointment, Ringold v. McGow- 
an, 34 N. C. 44. 


25. McDonald v. 
248, 46 AmD 385; Ringold v. Mc- 
Gowan, 84 N. C. 44. See Gilbert v. 
Luce, 11 Barb. (N. Y.) 91 (where a 
sheriff has received the resignation 
of his deputy, the sureties on the dep- 
uty’s bond are not responsible for al- 
leged breaches by such deputy after 
his resignation in not returning exe- 
eutions delivered to him, for which 
hebiey. of duty the sheriff has become 
iable). 


26. Right or duty of retiring offi- 


Bradshaw, 2 Ga. 


27.\ Dixon v. Caskey, 18 “Ala. 97; 
Baker v. Baldwin, 48 Conn. 131; 
Haynes v. Bridge, 1 Coldw. (Tenn.) 
32; Ballard v. Thomas, 19 Gratt. (60 
Va.) 14. 


Liability as between sureties on dif- 
ferent bonds where officer serving 
succeeding term makes default with 
respect to process received in prior 
term see supra § 787. 


28. Pearce v. Hall, 113 Ala. 245, 
21 8 250; Dixon v. Caskey, 18 Ala. 97; 
Hubbard v. Elden, 43 Oh. St. 380, 2 
NE 434; Collins v. Skillen, 16 Oh. St. 
382, 88 AmD 458; King v. Nichols, 
16 Oh. St. 80; Moreno v. Reyes, 39 
Philippine 462, 464 [cit Cyc]. See 
Northwestern Mfg. Co. v. Bassett, 205 
Iowa 999, 218 NW 932 (where a sher- 
iff, having collected funds, deposited 
them in a bank upon a time certificate 
of deposit, and went out of office be- 
fore the maturity of sueh certificate, 
the liability of his sureties for such 
funds continued until its maturity, so 
as to render them liable for the loss 
of such funds by failure of the bank, 
Since the funds could not be with- 
drawn and paid over to the successor 
sheriff until the date named in the 
certificate). 


29. Wyche v. Myrick, 14 Ga. 584. 


Time to sue on official bond, and 
limitations see infra §§ 1031-1037. 


380. Wyche v. Myrick, 14 Ga. 584. 


Sl. Wilkin v/ Beo., 4) Tl. 207,77 86 
AmD 541; King County y. Stringer, 
130 Wash. 28%, 227 © 27, 


32. McDonald v. Bradshaw, 2 Ga. 
248, 46 AmD 385; Peo. v. Foster, 133 
Ill. 496, 23 NE 615; Atkins v. Baily, 9 
Yerg. (Tenn.) 211; 


33. Forfeiture of office by consta- 
ble by removal from town or county 
see supra § 80. 


34. Case v. State, 69 Ind. 46. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 810-815] 


[§ 810] ce. Holding Over by Officer.*® Where an 
officer’s official bond is conditioned for the discharge 
of his duties until a successor shall be elected and 
qualified, the liability of his sureties continues until 
that event;*® and it has been held that where such 
officer is reélected and enters on his new term with- 
out giving a new bond, he may, as respects the sure- 
ties on his old bond, be regarded as holding over so 
that they remain lable for his acts or defaults,?? 
although on this point there is also authority to the 
contrary.** Where, however, the bond of an officer 
covers merely his term of office, and it is limited by 
statute, his sureties are not responsible for his de- 
faults with respect to process coming into his hands 
after the expiration of his term and while he is act- 
ing merely de facto.*® 


[§ 811] d. Deputy Serving through Successive 
Terms of Same Officer. It has been held that where 
a deputy sheriff or constable continues to be such 
without interruption during successive terms of of- 
fice of his principal, an official bond given by such 
deputy does not expire upon the expiration of the 
principal’s term but continues as security for de- 
faults occurring in a subsequent term;*° but there 
is also authority for the view that where an officer 
takes a bond from his deputy to indemnify him dur- 
ing his continuance in office, such bond refers only 
to the term of the principal’s office then current, and 
cannot be held to embrace defaults which occur dur- 
ing a succeeding .term.*! 


[§ 812] e. Legislative Extension of Officer’s Term. 
When the term of office of a sheriff or constable is 
extended by an act of the legislature, he becomes 
his own successor, and the liability of his bondsmen 
continues until he qualifies as such or is displaced 
by a successor.*? 


[§ 813] f. Failure To Renew Bond. Where a 
sheriff or constable required by law to renew his of- 


35. Holding over by: 10; 
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Vann v. Pipkin, 
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ficial bond at periodic intervals** fails to effect such 
renewal, but continues in office and remains such 
officer de facto, the sureties on his original bond 
are, according to some authorities, lable for any 
subsequent breach of his official duty;** but the con- 
trary has also been held.t® Where the failure to 
renew the bond ipso facto vacates or forfeits the 
office, the sureties on the original bond are not lia- 
ble for any defaults occurring after the occurrence 
of the vacaney.*® 


[§ 814] g. Death of Officer. The death of a sher- 
iff or constable cannot relieve his sureties of liability 
for his previous defaults,47 and where an action is 
pending against an officer and his sureties at the 
time of his death it survives as against the sure- 
ties;48 but where at the time of the death of an 
officer he is in no default for which his sureties are 
liable, subsequent events cannot subject them to any 
hability upon the bond.*® 


[§ 815] 16. Extent of Liability®°—a. In General. 
The extent of the lability of a surety on the bond 
of a sheriff or constable is to be ascertained from the 
terms of the bond,*! strictly construed so as not to 
extend the liability by implication beyond its 
terms,°? but also reasonably construed so as not to 
defeat the purpose of requiring sureties for the pro- 
tection of the public against official misconduct ;>* 
and a surety is not to be held liable beyond the clear 
scope and purpose of his undertaking.®+ Where an 
officer has paid over amounts collected as taxes, di- 
recting the same to be applied to the taxes of a par- 
ticular year, to which they are properly applicable, 
his sureties for that year are entitled to credit for 
the full amounts on their liability for the taxes of 
such year,°® and in an action by a county the officer’s 
sureties are entitled to credit for an amount due 
from the county to such officer for which warrants 


77 N. C. 408;,having paid over the money, and the 


Constable see supra § 75. 
Sheriff see supra § 26. 


36. Akers v. State, 8 Ind. 484; 
Com. v. Drewry, 15 Gratt. (56 Va.) 1. 


37. Butler v. State, 20 Ind. 169. 


Liability of sureties after expira- 
tion of officer’s term: 


In general see supra § 809. 


Where officer serves Successive terms 
see supra § 787. 


So. Stateuyv. Crooks, 7 Oh, Et. Ee 
221; Monteith v. Com., 15 Gratt. (56 
Va.) 172. 


39. Cuthbert v. Huggins, 
349, 


40. Hughes v. Smith, 5 Johns. (N. 
PY ELGS: 


41. Thomas v. Summey, 
554; Banner v. McMurray, 12 N. C. 
218; Tyler v. Nelson, 14 Gratt. (55 
Va.) 214; Munford v. Rice, 6 Munf. 
(20 Va.) 81 [dist Royster v. Leake, 2 
Munf. (16.Va.) 280]. 


42. State v. Kurtzeborn, 
245. 


Liability of sureties when officer 
serves successive terms see supra § 
787. 


Officer holding over see supra § 810. 


43. Duty to renew bond in general 
see supra § 19. 


44. Dunphy v. Whipple, 25 Mich. 


21 Ala. 


46 N. C. 


9 Mo. A. 


Coplin v. McCalley, 1 Leigh (28 Va.) 
280, 19 AmD 748. -See Peo. v. Dump- 
ley, 2 Mich. N. P. 197 (the failure 
of the sheriff to give a new annual 
bond, as required by the statute, will 
not release his sureties from liability 
on account of process placed in his 
hands for execution before such re- 
newal is required). 


45. Com. v. Fairfax, 4 Hen. & M. 
(14 Va.) 208. 
46. Bennett v. State, 58 Miss. 556. 


Liability of sureties after termina- 
tion of officer’s incumbency in gener- 
al see supra § 809. 


47. Morris v. Graham, 1 U. C. Q. 
B. (Ont.) 521. 


48. Camp v. Watt, 14 Ala. 616. 
49. Clark v. Lamb, 76 Ala. 406; 
Moore v. Rooks, 71 Ark. 562; State 


v. Vananda, 7 Blackf. (Ind.) 214; Mc- 
Leod, v. Boulton, 2; U. ‘Cc: @y B. (Ont) 
44, 


[a] Rule applied.—(1) Where a 
sheriff has collected money under an 
execution, regular on its face, issued 
by a court of competent jurisdiction 
on a judgment which is reversed aft- 
er his death, the sureties on his bond 
are not liable to the execution de- 
fendant for the amount of his com- 
missions collected and retained by the 
sheriff. Clark v. Lamb, 76 Ala. 406. 
(2) Where a sheriff, having collected 
money on an execution, dies without 


judgment is afterward reversed, there 
is no breach of the sheriff’s official 
bond, but whatever right the execu- 
tion defendant may have to recover 
the money is against the sheriff’s es- 
tate. State v. Vananda, 7 Blackf. 
(Ind.) 214. (8) An officer’s sureties 
are relieved from liability for his 
failure to return an execution where 
he dies before the time for making 
the return has expired. Moore v. 
Rooks, 71 Ark. 562. (4) Where, aft- 
er the death of a sheriff, his deputy 
makes a false return to a writ, the 
remedy is against the sureties on the 
bond given by the deputy to the sher- 
iff, and not against the sureties on 
the bond given by the sheriff him- 
self. McLeod v. Boulton, 2 U. C. q. 
B. (Ont.) 44. 


50. Liability for particular de- 
faults see infra §§ 831-962. 


51. Dougherty v. Peters, 
(La.) 537:) Statecv, May, t= Mol A; 
W17, J160°° SW) 1.03056 103d elite Grell 
Wieters, vel May, | 7 Se Cst ONES Ol Sis 
547. 


Terms of bond as limiting liability 
thereon in general see supra § 785. 


2 Robs 


52. Wieters v. May, 71S. C. 9, 50 
SE 547. 

53. Wieters v. May, supra. 

54. Casper v. Peo., 6 Ill. A. 28. 

55. State v. Wade, 15 W. Va. 524. 
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have been issued and are unpaid,°® provided they 
produce and surrender such warrants or show that 
the officer is still the holder thereof;** but where 
judgment has been entered against an officer and 
his sureties on his bond, the sureties are not to be 
credited with payments made by the officer, or ob- 
tained by process out of his property, on account of 
the official debt or default for which the judgment 
was obtained,®* but they remain liable for his de- 
faleations, to the extent of their aliquot parts of 
the penalty, after all his means are exhausted.®*® 
Where a fine or penalty imposed upon an officer for 
an official default®° is paid by his sureties,*! in any 
subsequent proceeding against them founded upon 
the same default they are entitled to a credit on the 
amount for which they are liable to the extent of 
the fine or penalty so paid.®? Where additional 
sureties are given on an officer’s bond, in place of 
those who have died, removed, or become insolvent, 
all the sureties are liable to the officer’s creditors 
for their aliquot proportions of the penalty, accord- 
ing to the number in the original bond.*? Sureties 
are not entitled to any eredit, on the amount for 
which they are liable to a ereditor of the officer, 
for payments made to extinguish interest on the 
ereditor’s demand during the pendency of the suit 


56. Bingham County v. Fidelity, 
etc., Co., 13 Ida. 34, 88 P 829. 


57. Bingham County v. Fidelity, 


sly 
[a] 
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Ont.—Sinclair vy. 


Payment of judgment.—The 


[§§ 815-817 


to determine their liability, nor for costs of such 
suit paid by them.** 


[§ 816] b. Penal Sum as Limit of Liability. In 
general, the liability of the sureties on the official 
bond of a sheriff or constable is limited to the pe- 
nal sum named therein;®° and a recovery for the 
full amount of the bond prevents a recovery from 
the sureties for any other defaults,°® even though 
actions therefor are then pending.*? The recovery 
of interest on the amount for which the officer’s mis- 
conduct or default has rendered the sureties lia- 
ble®® is not, however, precluded by the fact that 
the addition thereof raises their lability to an 
amount exceeding the penal sum of the bond;°® and 
costs of actions brought against the sureties to fix 
or enforce their liability cannot be included in eal- 
culating the amount for which they are liable within 
the terms of the bond.‘ 


[§ 817] 17. Liability for Fine or Penalty. Sure- 
ties on the official bond of a sheriff or constable are 
not liable for a statutory penalty or fine for which 
the officer has become liable or which has been im- 
posed upon him for an official default,‘ except 
where such liability is imposed upon them by stat- 
ute.?2, Where the sureties are so made liable there- 


Baby, 2 Onts-Pr. S. C.—State Treasurers vy. Hilliard, 


28. C. L. 412; State Treasurers v.. 
Buckner, 27 S. C. L. 323. 


ete., Co., Supra. 


58. State Treasurers v. Harris, 18 
SaGw iar 621¢ 

59. State Treasurers v. Harris, su- 
pra. 

Penal sum as limit of liability see 
infra § 816. 

60. Fines, forfeitures, and amerce- 
ment of officers in general see supra 
§§ 729-782. 

61. Liability of sureties for fines 
and penalties see infra § 817. 


62. Grandstaff  v. Ridgely, 
Gratt. (71 Va.) 1. 


63. State Treasurers v. Harris, 19 
S. C: L. 282 [dist Harris v. Ferguson, 
URISOe Taso et: 


64. McKenna v. Secrest, 23 S. C. 
Eq. 160. 

65. Ala.—Bradford v. National 
Surety Co., 207 Ala. 549, 938 S 473. 

Ark.—Albie v. Jones, 82 Ark. 414, 
102 SW 222. 

Colo.—Taylor v. Blyth, 9 Colo. A. 
Si. aes 662. 

Ga.—Bothwell 
569. 

La.—Marcy v. Praeger, 34 La. Ann. 
54. 

N. Y.—Lewis v. Ball, 6 Cow. 583. 

Ont.—Sinclair v. Baby, 2 Ont. Pr. 


117. See Hexon v. Hamilton, 6 U. C. 
Q. B. O. S. 155 (recognizing the rule). 


Liability as limited by terms of 
pond in general see supra § 785. 


66. Ala.—Bradford v. National 
Surety Co., 207 Ala. 549, 93 S 473. 

Ark.—Albie v. Jones, 82 Ark. 414, 
102 SW 222. 

Colo.—Taylor v. Blyth, 9 Colo. A. 
81, 47 P 662. 


Ga.—Bothwell v. Sheffield, 8 
569. 


30 


v. Sheffield, 8 Ga. 


Ga. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


defense that a judgment has been 
rendered against the sureties on an 
officer’s bond for the full amount of 
the penalty thereof is not available to 
them unless such judgment has been 
satisfied. Bradford v. National Sure- 
ty Co., 207 Ala. 549, 93 S 473. 


[b] Enjoining collection of subse- 
quent judgment.—Where a judgment 
for the full amount of the penalty of 
a deputy sheriff’s bond is rendered 
against the surety thereon, and be- 
fore it has been paid another judg- 
ment on the bond is rendered against 
the surety, such surety is not required 
to file a bill of interpleader and de- 
posit the amount of the penalty in 
court, but may satisfy the first judg- 
ment and bring action to enjoin the 
collection of the subsequent judgment. 
Bradford v. National Surety Co., 207 
Ala. 549, 93 S 473. 


67. Albie v. Jones, 82 Ark. 414, 102 
SW 222; Bothwell v. Sheffield, 8 Ga. 
569. 

68. Interest on amount for which 
sureties are liable see infra § 1110. 


69. Maddox v. Rader, 9 Mont. 126, 
22 P 386 [rev on other grounds 150 
U.S. 128, 14 SCt 46,;°37 L. ed. 1025]. 


70. Hexon v. Hamilton, 6 U. C. Q. 
B. O; Ss! (Ont) 155. 


71. Ala.—Patterson v. Grace, 1 
Ala. 264; McWhorter v. Marss, 1 Stew. 
63. 


Cal.—Glascock v. Ashman, 52 Cal. 
493. 


Colo.—Monte Vista State Bank y. 
Brennan, 7 Colo. A. 427, 43 P 1050, 10 
Colo. A. 368, 50 P 1076. 


Ida.—Robinson vy, Kinney, 
479, 31 P 815. 


Ill.—Casper v. Peo., 6 Ill. A, 28. 


Ky.—Ardery v. Com., 7 J. J. Marsh. 
166; Com. v. Bradley, 1 Litt. 48. 


C.—Governor v. Montfort, 
155. 


3 Ida. 


N. 23 
N. C. 


Tex.—Hearn v. Ayres, 77 Ark. 497, 
92 SW 768. 


Va.—McDowell v. Burwell, 4 Rand. 
(25 Va.) 317; Asberry v. Calloway, 1 
Wash, (1 Va.) 72. 


But see Wyche v. Myrick, 14 Ga. 
584 (holding that statutory interest 
imposed on the sheriff for a default 
cannot be considered alone in the: 
character of a penalty, and the sure- 
ties are liable therefor). 


Fines, penalties, and amercement of 
officers see supra §§ 729-782. 


72. Ala.—Evans v. State Bank, 13 
Ala. 787; Johnson v. Petty, 5 Ala. 5283. 
Barton v. Lockhart, 2 Stew. & P. 109”, 


Ark.—Wilson v. Young, 58 Ark. 593, 
25 SW 870. 


Cal.—Askew v. Ebberts, 22 Cal. 263. 


Ill.—Roberton vy. Marshall County,. 
LOE ES ob Os 


Ky.—Goodrum v. Root, 2 Mete. 427; 
Mershon v. Com., 2 Metc., 371; Sand- 
ers v. Commonwealth Bank, 2 Metc. 
327; Judy v. Howard, 2 Mete. 44; 
Stephens v. Lewis, 8 B. Mon. 150. 


Miss.—Cox v. Ross, 56 Miss. 4813. 
Garrett v. Hamblin, 19 Miss. 219, 49 


AmD 53; Morehead v. Holliday, 9 
Miss. 625. 

Mo.—State v. Peterson, 142 Mo. 526, 
39 SW 453, 40 SW 1094; State v. 
Muir, 24 Mo. 263. 

Nebr.—Phoenix Ins. Co. v. Mc-— 


Evony, 52 Nebr. 566, 72 NW 956. 


Pek sae v. Muldoon, 16 Nev. 


N. C.—Horne v. Allen, 27, N. C. 36; 
Governor v. Montfort, 23 N. (CL 55: 


aac C.—Posey v. Ramey, 35 S. Cc. L. 
Tenn.—Lashley v. 
Head 482. 


Tex.—Haley v. Greenwood, 28 Tex. 
680; Cleveland v. Tittle, 3 Tex. Civ. 


_—~- 


Wilkinson, 2° 


§§ 817-820] 


for, however, their liability is not affected by the 
fact that the complaining party has suffered no loss 
or damage from the default in respect of which the 
penalty has been imposed.7* 


[§ 818] 18. Release or Discharge of Sureties?+— 
a. In General. The rules relating to the release and 
discharge of sureties generally’® are applicable to 
sureties on the official bond of a sheriff or consta- 
ble.*® Sureties of an officer who, being insolvent 
and lable for defaults of his deputy, has delivered 
to them the official bond of his deputy have no au- 
thority to discharge the bond or the sureties there- 
on, but only to resort thereto so far as may be nec- 
essary for their own indemnity.77 


[§ 819] b. Release or Discharge by Court. A 
eourt by which the official bond of a sheriff or con- 
stable has been approved,*® or the justices thereof, 
have no authority to discharge the obligation of the 
sureties thereon by authorizing or permitting the 
substitution of another bond,*® except where au- 
thority so to do is given by statute.8° Where such 
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a statute exists, an application for such a discharge 
must be made upon notice to the officer,*! stating 
why the discharge is asked;** and where the officer 
denies the matters assigned as cause for seeking the 
release such matters must be proved upon the trial 
or hearing.** Under a statute allowing the dis- 
charge of the sureties “for good cause,” any reason- 
able cause, whether it relates to the surety or to the 
officer alone, or to both, may be deemed sufficient ;** 
and the court judging of the cause must be allowed 
a considerable discretion,®*® and its conclusion as 
to the sufficiency of the cause will not be disturbed 
by a higher court unless for a palpable mistake of 
judgment.°°*-8* 


[§ 820] c. Cancellation of Bond by Governor. 
Under a statute providing that the governor may 
erase and annul all bonds and all mortgages fur- 
nished by any public officer, the cancellation by the 
governor of the official bond of a sheriff or con- 
stable, and the erasure of the mortgage, discharges 
the sureties from liability on such bond.*§ 


A. 191, 22 SW 8. 


[a] Statute as retroactive.—A stat- 
ute making the sureties on a sheriff’s 
bond liable for penalties imposed up- 
on him does not apply to a bond exe- 
cuted before its enactment, Posey v. 
Ramey, 35 S. C, L. 20 


[b] Compounding penalty.—Where 
a sheriff collects money on an execu- 
tion, and fails to pay it over, in an 
action on his official bond it is er- 
roneous to render judgment for the 
amount collected, interest, and pen- 
alty, and for ten per cent per month 
on the amount of the judgment until 
paid, as that would be a compounding 
of the penalty. Borden v. State, 9 
Ark. 252. 


73. Wilson v. Young, 58 Ark. 593, 
25 SW 870; Cox v. Ross, 56 Miss. 481; 
Morehead v. Holliday, 9 Miss. 625. 


Liability of officer for penalty as 
affected by ahsence of injury see su- 
pra § 749. 


74. By payment of full amount of 
bond see supra § 816. 


Matters affecting liability for par- 
ticular defaults see infra §§ 831-962. 


75. See Principal and Surety §&§ 
150-319. 
76. See cases infra this note; and 


infra §§ 819-826. 


{a] Failure of county to settle of- 
ficer’s accounts.—The sureties on a 
sheriff’s bond are not released by the 
failure of the county court to appoint 
a commissioner to settle the sheriff's 
accounts concerning the county levy, 
as required by the statute. Bonta v. 
Mercer County Ct., 7 Bush (Ky.) 576. 


{b] Failure to require renewal of 
bond.—(1) The failure of the county 
court to require a sheriff to renew his 
bond annually as provided by statute 
does not release the sureties on the 
old bond. Ridgway v. Moody, 91 Ky. 
581,16 SW 526,13 KyL 188. (2) Fail- 
ure to renew bond as affecting liabil- 
ity of sureties in general see supra § 
813. 


{c] Extension of time.—(1) A leg- 
islative extension of time within 
which a sheriff may settle taxes does 
not exonerate the sureties on his 
bond (Worth v. Cox, N. C. 44; 
Prairie v. Worth, 78 N. C. 169;* Ben- 
nett v. McWhorter, 2 W. Va. 441); 
(2) nor are the sureties released by 
an order of the county court giving 


the sheriff further time to pay a bal- 
ance due the county, which is with- 
out consideration and revocable 
(Helm v. Com., 79 Ky. 67). 


[d]_ Release of sureties on attach- 
ment bond.—The release of the sure- 
ties on an attachment bond does not 
exonerate the sureties on a sheriff's 
official bond from liability for the 
sherifft’s acts in converting the at- 
tached property, since the sureties on 
the attachment bond were not liable 
for the conversion and their release 
therefore does not prejudice the sure- 
ties on the official bond. McGinley v. 


Maryland Casualty Co., 85 Mont. 1, 
27 PB 44, 
[e] Recovery from officer on re- 


cognizance.— Where the same persons 
were sureties on the official bond of a 
sheriff, and also on a recognizance for 
the same amount, they are not dis- 
charged from liability on the bond by 
a recovery on the recognizance and a 
sale of the sheriff's real estate there- 
under for a sum equal to the penalty 


of the bond. Com. v. Montgomery, 31 
Pa, 519% 
{f] Judgment against officer.—A 


judgment against an officer, on a rule 
to pay over money, is not satisfaction, 
and is no discharge of the sureties on 
his bond until it is paid. Towns v. 
Hicks, 6 Ga. 239. 


{g¢] Attempt to enforce improper 
remedy against officer.—Sureties on 
the bond of a sheriff are not dis- 
charged by the issuance of an execu- 
tion against him, for money which he 
has failed to pay over, merely because 
of the fact that an execution is im- 
proper and void, an attachment being 
the proper remedy. Towns v. Hicks, 6 
Ga. 239. 


{h] Recovery on replevin bond by 
injured person.—Where an officer who 
has seized property in replevin as- 
signs the replevin bond to the replevin 
defendant, and the latter recovers 
judgment thereon against the ob- 
ligors, no recovery can be ha‘d against 
the sureties on the officer’s official 
bond as for the wrongful seizure, un- 
less it is shown that the obligors on 
the replevin bond are insolvent. Com, 
v. Rees, 3 Whart. (Pa.) 124. 


{i] Discharge of officer arrested 
under capias.—The arrest of the sher- 
iff under a capias ad satisfaciendum 
and his discharge. under the prison 
bounds statute do not discharge him 


and his sureties from liability on his 
bond. State Treasurers v. Bates, 18 
SECy wa s62: 


[j] Corrupt acts of officer.—A sure- 
ty on the official bond of a deputy 
sheriff is not relieved from liability 
by the fact that after the execution 
of the bond, and before the breach as- 
signed, the sheriff and his deputy, 
without the consent of the surety, en- 
tered into an unlawful and corrupt 
agreement by which the sheriff sold 
the entire office to the deputy. Mar- 
tin v. Royster, 8 Ark. 74. 


77. Adams vy. Gould, 8 Me. 438. 
78. Approval of bond of: 
Constable see supra § 68. 
Sheriff see supra § 17. 


79. Towns v. Stephens, 9 Ga. 589. 


Giving new bond as discharging 
sureties on original bond in general 
see infra § 822. 


80. Bruner v. Bryan, 50 Ala. 522; 
McGhee v. Anderson, 11 Humphr. 
(Tenn.) 595. 


[a] New bond as prerequisite to 
discharge of original sureties.—Un- 
der a statute providing that upon pe- 
tition to the county court by the sure- 
ties of a sheriff, and it appearing to 
the court that a certain notice has 
been given and that such sureties are 
in danger of sustaining damages by 
the neglect or misconduct of the sher- 
iff, the court shall require the sheriff 
to give other and sufficient sureties 
in the place of the persons applying to 
be discharged, an'd upon his failure to 
do so shall suspend him from office, 
and in either case the petitioners 
shall be discharged from all further 
liability, the court has no power to 
discharge the sureties of a_ sheriff 
without previously taking other sure- 
ties or by judgment depriving the 
sheriff of his office. McGhee v. An- 
derson, 11 Humphr. (Tenn.) 595. 


81. Lemon v. Peck, 13 B. Mon. 
(iky.)) 393. 

82. Lemon vy. Peck, supra. 

83. Lemon v. Peck, supra. 

84. Lemon v. Peck, supra. 

85. Lemon v. Peck, supra. 

86-87. Lemon v. Peck, supra. 


88. Lockwood vy. Penn, 22 La. Ann. 
29. 
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[§ 821] d. Legislative Release. Where a judg- 
ment has been rendered in favor of the state on a 
sheriff’s bond for the amount thereof, and an as- 
sessment of damages for the breaches assigned has 
been made, an act of the legislature releasing, 
on specified conditions, defendant’s lability on said 
judgment has been held to be construable as a re- 
lease only of the judgment so fixed and determined, 
and not of any liability thereafter to be estab- 
lished.®® 


[§ 822] e. Discharge by Giving New Bond.®® Un- 
less otherwise provided by statute, the giving of a 
new official bond by a sheriff or constable does not 
release or discharge the sureties on an earlier bond, 
and the new bond is merely cumulative or additional 
security.°+ Under a statute providing for the dis- 
charge of sureties on official bonds after the giving 
of a new bond as therein provided for, the sureties 
on an officer’s official bond are not released by the 
erasure of their names and the substitution of the 
names of others by direction of the county board of 
supervisors. °” 


[§ 823] f. Giving Additional Bond Not Required 
by Statute.°? The fact that a sheriff or constable 
gives a voluntary bond in addition to the official 
bond required by statute does not release the sure- 
ties on the official bond,®* even with respect to the 
particular defaults to which the additional bond re- 
lates.°° 


[§ 824] g. Forfeiture of Office.°® The sureties 
on an official bond of a sheriff or constable are not 
relieved from liability for the officer’s failure to 
pay over money collected by him by the fact that 
he has forfeited ‘his office.°* 


[§ 825] h. Change in Law. The mere enactment 
of a new law or a change in existing law with re- 


[a] Thus, 


Peo. v. Compher, 14 Ill. 447. 
Cross references: 


89. 
90. 
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r 


(1) where a sheriff is 
ex officio tax collector the sureties on 


[$§ 821-826 


spect to sheriffs and constables, or their office, after 
the execution of an official bond of such an officer 
does not discharge or release the sureties on such 
bond where no change is made which operates to 
their prejudice.°®~ It has been held that where the 
change increases the risk of the sureties, it operates 
to release them;9® but there is authority, to the 
contrary, that the sureties are not discharged by such 
a change,! although, as has been elsewhere pointed 
out, they are ordinarily not liable for the officer’s 
defaults in the performance of duties imposed upon 
him subsequent to the execution of their bond.? 


[§ 826] i. Acts or Instructions of Plaintiff. The 
sureties on the official bond of a sheriff or constable 
are discharged from liability for the acts or defaults 
of the officer in connection with the execution of 
process by the voluntary dismissal by plaintiff of 
the suit in which such process issued,? even though 
the motion to dismiss is made on account of the of- 
ficer’s irregularities. Where an exeeution plaintiff 
authorizes an officer who has collected money on the 
writ to retain it in his possession the sureties are 
discharged from lability for its proper payment ;° 
but permission given by a clerk of court to an officer 
to postpone the payment over of the clerk’s fees 
collected on execution as part of the costs has been 
held not to discharge the officer’s sureties.° Where 
an officer is released by proclamation of the goy- 
ernor, acting under statutory authority, from liabil- 
ity for state funds deposited in a bank which sub- 
sequently failed, his sureties are discharged from 
liability for such funds." An officer’s sureties are 
not released from liability by the consent of plain- 
tiff to the discharge of a prisoner in the officer’s 
custody, on giving security, where it appears that 
such consent was given in reliance on the officer’s 
liability. The negligence of a eounty board in 


naw, 43 Mich. 567, 6 NW 86. 
Liability of sureties for officer’s de- 


Authority of court to accept new bond, 


and discharge original sureties see 
supra § 819. 

Giving bond not required by statute 
as releasing sureties on official bond 
see infra § 823. 

New bond after notice of withdrawal 
by sureties of deputy see infra § 
827. 


91. Fidelity, ete., Co. v. Brown, 
230 Ky. 534, 20 SW (2d) 284; Leslie 
County v. Maggard, 212 Ky. 354, 279 
Sywesso; | U.S, Fidelity; ‘ete; Co. v. 
Salzer elol si<y.6b27,) 0115) SWineds 
Schuff v. Planz, 99 Ky. 97, 35 SW 132, 
18 KyL 25; Gilbert v. Luce, 11 Barb. 
CNE oY.) 91> Pender’ County v. King, 
197 N. GC. 50, 147 SE 695. 


{a] Thus the liability of the sure- 
ties on a bond given to a sheriff by his 
deputy is not discharged by the sher- 
iff's receiving a new bond from the 
deputy and continuing him in office 
after his resignation, without making 
a new appointment or the deputy tak- 
ing the oath of office anew. Gilbert 
Vv, liuce, 11 Barb. ‘CN. Y.) 91. 


92. State v. Matthews, 57 Miss. 1. 


93. Liability on voluntary bond 
see supra § 790. i 


94. State v. Matthews, 57 Miss. 1; 
Sheeley v. Wiggs, 32 Mo. 398. 


95. State v. Matthews, 57 Miss. 1. 


his official bond as sheriff are liable 
for his default as tax collector, al- 
though he has also given a tax col- 
lector’s bond which is not required by 
statute. State v. Matthews, 57 Miss. 
ibe (2) Liabilities of sureties with 
respect to collection of taxes in gen- 
eral see infra § 950. 


96. Forfeiture of office by: 
Constable see supra § 80. 
Sheriff see supra § 33, 

97. State v. Muir, 20 Mo. 303. 


Liability of sureties for officer’s 
failure to pay over money in general 
see infra §§ 908-931. 


98. Peo. v. Leet, 13 Ill. 261. See 
Peo. v. Vilas, 36 N. Y. 459, 93 AmD 
520, 1 Transcr. A. 209, 3 AbbPrNS 252 
(dictum, that a statutory ‘diminution 
of the duties of an officer does not 
discharge his sureties). 


[a] Repeal of statute and reénact- 
ment of substance.—Where the law 
under which a sheriff’s bond was giv- 
en is repealed, but all the material 
provisions of the old law are incor- 
porated into the new, and the duties 
of the sheriff are not changed or en- 
larged, the change in the law does not 
have the effect ipso facto to exonerate 
the sureties on the bond from liability 
thereon. Peo. v. Leet, 13 Ill. 261. 


99. Roman v. Peters, 2 Rob. (La.) 
479, 38 AmD 222; White v. East Sagi- 


faults in performance of duties im- 
posed after execution of bond see su- 
pra § 792. 


1. New York v. Sibberns, 3 Abb. 
Dec. (N. Y.) 266; New York v. Ryan, 
4 Transcr. A. (N. Y.) 3638, 35 HowPr 
408. See Peo. v. Vilas, 36 N. Y. 459, 
93 AmD 520, 1 Transcr. A. 209, 3 Abb 
PrNS 252 (change in the statute alter- 
ing or adding to the duties of an offi- 
cer does not discharge his sureties 
where the duties required are the ap- 
propriate functions of such officer, 
but that imposing duties of a differ- 
ent description and not appropriate 
‘ ae office would discharge the sure- 
ies). 


2. See supra § 792. 
3. Ei cumnanG. County v. Barr, Dudl. 


4. Richmond County v. Barr, su- 


5. Wells v. Gant, 4 Yerg. (Tenn.) 


6 McNairy v. Marshall, 7 Humphr. 
(Tenn.) 229. 


7. State v. Davis, 178 Ark. 153, 10 
SW (2d) 5138. 


Cancellation of bend by governor 
see supra § 820. 


8. Treasurers v. McDowell, 19 S. 
C. L. 184, 26 AmD 166. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 826-829] 


not investigating an officer’s accounts and ascertain- 
ing the amount of his earnings does not relieve the 
sureties on his bond of liability for money errone- 
ously paid to such officer by the county for a sup- 
posed deficit in his compensation where such deficit 
was made to appear by his failure to report to the 
board all the earnings of his office.? Where a bond 
is joint and several the sureties are not discharged 
by striking the officer as a party defendant in a 
suit on the bond, or dismissing the suit as to him.?° 


[§ 827] 19. Withdrawal of Sureties. In the ab- 
sence of statute otherwise providing, a surety on 
the official bond of a deputy sheriff or constable 
eannot discharge himself from liability on his bond 
by giving notice to the officer that he will no longer 
be bound for the deputy,'? or by giving notice to 
the officer of the deputy’s unfitness for office and 
requesting his removal.t2 Where, however, provi- 
sion is made therefor by statute,1® the surety of 
a deputy may withdraw as such by serving upon the 
officer a notice that he will not be further bound ;*4 
but such a notice does not operate to discharge the 
surety until a reasonable time has elapsed, sufficient 
to enable the officer to give notice to the deputy and 
the other sureties and to permit a new bond to be 
given.!® Where the procedure for withdrawal is 
properly pursued by all the parties if more than 
one, and a new bond is given and accepted, the sure- 
ties on the old bond are discharged from further 
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liability.1° 


[§ 828] 20. Estoppel!? of Sureties To Deny Of- 
ficial Character of Principal. The execution of the 
official bond of a sheriff or constable estops the sure- 


ties to deny the official character of their princi- 
pal.1® 


[§ 829] 21. Lien Arising from Bond.'® In some 
jurisdictions, under the statutes relating to the of- 
ficial bonds of sheriffs and constables,?° the execu- 
tion of such a bond creates a lien on the real estate 
of the officer and his sureties? from the date of 
the bond?? or of its registry,?* whether such property 
was owned at the time of the execution of the bond?* 
or is subsequently acquired;*? and where a judg- 
ment is obtained on the bond against the officer and 
his sureties there is a len upon all of the estate 
of defendants from the time of the commencement 
of the action.2® Such a lien operates for the pro- 
tection of private individuals who may be injured 
by the acts of the officer as well as the state.?* The 
lien does not expire with the officer’s term of office,?* 
but continues until he obtains his quietus for all 
the revenues and public dues for which he is bound.?°® 
It has been held that the legal mortgage resulting 
from the registry of an official bond is extinguished 
by preseription, unless the bond is reinseribed with- 
in ten years from the date of said registry;°° but 
there is also authority, to the contrary, that the lien 
is unlimited both in duration and extent.?+ 


Liability of officer for permitting 
escape see supra §§ 514-521. 


9. Peo. v. Foster, 133 If]. 
NE 615. 


Liability of sureties for officer’s 
failure to account for money received 
see infra § 908. 


10. Cone v. American Surety Co., 
29 Ga. A. 676, 116 SE 648 [conforming 
answers to certified questions 154 Ga. 
841, 115 SE 481]. 


11. McGehee v. Gewin, 25 Ala. 176; 
Barnard v. Darling, 11 Wend. (N. Y.) 
280 


496, 23 


12. Crane v. Newell, 2 Pick. 
(Mass.) 612, 13 AmD 461. 
13. See statutory provisions. 


147 Reilly we Dodge, 3st Na Y. 153, 
29 NE 1011. 


[a] Service of notice.—Service of 
such a notice of withdrawal as surety 
for a deputy sheriff by leaving it at 
the sheriff’s office with the person in 
charge is not sufficient, although a 
notice So served becomes operative if 
and when it comes to the knowledge 
of the sheriff. Reilly v. Dodge, 131 
N. Y. 153, 29 NE 1011. 


15. Reilly v. Dodge, supra. 


[a] Month as reasonable time.— 
One month after notice of withdrawal 
by a surety on a deputy sheriff's bond 
is not, as matter of law, an unreason- 
able length of time to allow a sheriff 
in which to secure a new bond. Reilly 
Vv. Dodge, 131) N.Y. 153; 29 NE 1011. 


16. Reilly v. Dodge, 59 N. Y. Super. 
199, 14. NYS 129 [aff 131 N. Y. 153) 29 
NE 1011]. 


17. In general see Estoppel 21 C. 
ape LOs2: 
18. Ala.—McWhorter v. McGehee, 


1 Stew. 546. 
Ark.—State v. Swigart, 22 Ark. 528. 
Ill.— Shaw v. Havekluft, 21 Ill. 127; 


Green v. Wardwell, 17 Ill. 278; Foster 
Ven 60. Boi Tl ASSLéeb. 


i ae v. Phillips, 5 Ky. Op. 
N. Y.—Hall v. Luther, 
491. 


Tks 
Tenn.—State v. Clark, 1 Head 369. 


Va.—Montieth v. Com., 15 Gratt. 
(56 Wat) 172. 


[a] Rule applied.—(1) Where one 
had been elected constable to fill a 
vacancy, and had given bond and 
qualified according to law, and at a 
subsequent regular election, within 
the term for which he had been elect- 
ed, was a successful candidate for the 
same office, and gave new bond, and 
was again qualified, the sureties on 
the new bond could not set up the in- 
validity of the second election. State 
v. Clark, 1 Head (Tenn.) 369. (2) A 
constable’s sureties cannot take ad- 
vantage of the neglect of the court to 
swear the constable or to approve his 
bond. Musselman v. Com., 7 Pa. 240. 


19. Liens in general see Liens 37 
CG. J. p 3038. 


20. 
21. 


13 Wend. 


See statutory provisions. 


Hall v. Com., 8 Bush (Ky.) 378; 
Gale’s Succ., 30 La. Ann. 351; Davitd’s 
Succe., 14 La. Ann. 7303 )Filuker v. 
Bobo, 11 La. Ann. 609; Miller v. Com., 
5 Watts & S. (Pa.) 488; Snyder v. 
Com., 3 Penr. & W. (Pa.) 286. See 
In re Morris, 4 Pa. 162 (recognizance 
of a sheriff binds all his real estate 
and that of his sureties in the same 
county as effectually as a judgment 
of a court of record). Compare In re 
McKenzey’s Appropriation, 3 Pa. 156 
(holding that the recognizance of a 
sheriff and his sureties, taken pur- 
suant to the provisions of the act of 
April 13, 1834, is a lien on their lands 
ae welt as on their goods and chat- 
tels). 


[a] Where bond is invalid as stat- 


utory bond, because executed in the 
month of June, when the law requires 
it to be executed in the preceding 
January or February, its execution 
creates no lien on the estate of the 
sheriff. Hall v. Com., 8 Bush (Ky.) 


378. 
[b] Bond executed before enact- 
ment of statute—Such a_ statute 


making an official bond a lien on the 
officer’s property is not applicable to 
a bond executed before its passage. 


Miller v. Com., 5 Watts & S. (Pa.) 
488. 

22. Hall v. Com., 8~Bush (Ky.) 
Bios 

23. Gale’s Succe., 30 La. Ann. 351; 


David’s Suce., 14 La. Ann. 730; Fluker 
v. Bobo, 11 La. Ann. 609. 


24 Hall v. Com., 8 Bush (Ky.) 
378 

25. (Hall -v. Com. ‘supra: 

26. Hall v. Com., supra. See Nor- 
ton v. Mulligan, 35 S. C. L. 355 (hold- 
ing that a judgment in favor of the 


state on a sheriff’s bond is a lien on 
the sheriff’s property for all prior and 
subsequent breaches of his bond, giv- 
ing a subsequent assessment priority 
over an individual creditor’s judg- 
ment). 


27. David’s Succ., 14 La. Ann. 730; 
Fluker v. Bobo, 11 La. Ann. 609. 


Persons protected by official bond 
in general see supra § 784. 


Sen etalls v.98 Come Sa bush mn aicve) 
378; Fluker v. Bobo, 11 La. Ann. 609. 


Termination of officer’s incumbency 
as affecting liability of sureties on 
bond see supra § 809. 


29. Hall v. Com., 8 Bush (Ky.) 378. 
30. Gale’s Succ., 30 La. Ann. 351. 


31. Snyder v. Com., 3 Penr. & W. 
(Pa.) 286. 
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[§ 830] 22. Effect of Action Brought against 
Officer.*? The fact that a person injured by the 
official misconduct or default of a sheriff or consta- 
ble has brought an action directly against the officer 
therefor does not bar another action on his official 
bond for the same cause, whether the judgment in 
the action against the officer alone has been in favor 
of plaintiff?® or defendant.?4 


[§ 831] D. Matters Giving Rise to Liability—1. 
General Rule. The general rule is that the sureties 
on the official bond of a sheriff or eonstable are an- 
swerable for any official misconduct or neglect on 
his part which causes injury or damage to another,*? 
provided such misconduct or neglect is the proximate 
cause of such injury or damage;*° but this rule is 
subject to the qualifications, elsewhere stated, that 
their liability is limited by the terms of the bond? 
and is of no greater extent than that fixed by their 
undertaking.*® No liability can be founded upon a 
failure or refusal of an officer to do an act not re- 
quired of him by law;°° and where there is no the- 
ory on which the officer could be held liable for a 
particular act or omission, his sureties are not liable 
therefor.*° 


[§ 832] 2. Defaults with Respect to Execution of 
Process—a. Failure To Serve or Execute Process. 
Sureties on the official bond of a sheriff or constable 
are liable for a breach of its condition by the officer’s 


32. Actions against sheriff or con- 


stable in general see supra §§ 607—|1917F 1134; 
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ty Co., 92 Wash. 401, 159 P 384, LRA 
Magnus v. Woolery, 14 


[§§ 830-835 


failure to serve process,4? or to levy an attachment 
or execution,*? in the absence of any legal excuse for 
such failure.*? The quashal of a levy as invalid 
does not, however, of itself show such a failure to 
make proper levy as to impose liability upon the of- 
ficer’s sureties.** 


[§ 833] b. Delay in Executing Process. An un- 
reasonable delay in executing process placed in his 
hands constitutes a breach of the official bond of a 
sheriff or constable;*® but a delay which under the 
circumstances is not unreasonable gives rise to no 
liability.*¢ 


[§ 834] c. Improperly Staying Execution. Where 
the statute provides that, whenever any goods and 
chattels liable for the payment of rent shall be seized 
in execution, the proceedings on such execution shall 
not be stayed by plaintiff therein without the con- 
sent of the landlord, a sheriff or constable who re- 
turns an execution stayed after notice of the land- 
lord’s claim and without the consent of the latter is 
liable therefor on his official bond.** 


[§ 835] d. Giving Preference to Junior Writ. A 
sheriff or constable who knowingly or negligently 
gives preference to a junior execution instead of 
levying first under the writ which first came to his 
hands is lable on his official bond to the senior 
execution ereditor.*® It has also been held that 


149, 23 AmD 393; Com. v. Begley, 66 
SW 754, 23 KyL 1985. 


W. Va.-—State v. Doss, 102 W. Va. 


695. Wash. 43, 44°P 130. 
33. Carmack v. Com., 5 Binn. (Pa.) 
Pigs Com ev. suelar,ed) Philay <(Pa.) | L62,134) Sin 749° 
336; State v. Cason, 11 S. C. 892: 


34. State v. Goettie, 41 S.C. L. 126. 


[a] Whus a judgment for defend- 
ant in proceedings, under the statute, 
to recover of the sheriff five per cent 
per month on money collected by him 
and not paid over does not bar an ac- 
tion on the sheriff’s bond for the mon- 
ey actually received. State v. Goet- 
Hie a 1S, C. 1216 


85. Gall Van' Pelt. ‘v.. Littler, 14 
Cal. 194. 

Ga.—Ray v. Ellis, 17 Ga. A. 423, 87 
SE 603. 

Nl—Peo, vv. Robinson, 89) Tilt 159. 

Ky.—Tudor v. Lewis, 3 Metc. 378. 

La smiths vy. Dulion, 113 “Wa. 4882, 
37 S 864. 

Mass.—Austin v. French, 
126. 


Mich.—Bostatter v. Hinchman, 243 
Mich. 589, 220 NW 1775. 


Mo.—State v. Griffith, 63 Mo. 545. 


Nebr.—Huddleson v. Polk, 70 Nebr. 
483, 97 NW 624; Kendall v. Aleshire, 
28 Nebr. 707, 45 NW 167; Kopplekom 
v. Huffman, 12 Nebr. 95, 10 NW 577. 


N. Y.—Flack v. Brassel, 1 App. Div. 
538, 87 NYS 578 [aff 153 N. Y. 621, 
47 NE 807]; Peo. v. Brush, 6 Wend. 
454, 


7 Metc, 


Ss. C.—Maloney v. Buckner, 27 S. C. 
Li. 3238. 

Tex.—Morgan v. Oliver, (Civ. A.) 
80 SW 111 [rev on other grounds 98 
Tex, 218, 82 SW 1028]. 

Va.—Smith vy. Butcher, 28 Gratt. (69 
Va.) 144. 


Wash.—Greenius v. American Sure- 


Liability as to particular matters 
see infra §§ 832-962. 


36. Nemec v. Brown, 150 Minn, 252, 
184 NW 956. 


37. Liability as limited by terms of 
bond see supra § 785. 


38. Extent of liability see supra §§ 
815, 816. 


39. Carroll v. Burgin, 159 Ala. 406, 
48 S 667. 


[a]. Refusal to receive property de- 
liverable to party.—Where property 
seized by a sheriff in detinue had been 
delivered to defendant upon the exe- 
cution by him of a forthcoming bond, 
conditioned, according to statute, for 
the delivery of such property to 
plaintiff if defendant should be cast 
in the suit, and subsequently judg- 
ment was rendered in favor of plain- 
tiff, and defendant tendered the prop- 
erty to the sheriff, the latter and his 
sureties could not be held liable on 
his official bond for his refusal to re- 
ceive such property, whereby it was 
lost to plaintiff. Carroll v. Burgin, 
159 Ala. 406, 48 S 667. 


40. Porter v. Burtis, 197 Wis. 227, 
221 NW 741. 


41. Ivey v. Colquitt, 638 Ga. 509; 
McLean v. Buchanan, 53 N. C. 444; 
Wynne v. State, (Tex. Civ. A.) 158 
SW 783. 


42. Ala—Abbott v. Gillespy, 75 
ree 180; Couch y. Atkinson, 32 Ala. 


Ark.—-McKinney vy. Blakely, 87 Ark. 
405, 112 SW 976; State v. Crow, 11 


Ark. 642; Lawson vy. State, 10 Ark. 
28, 50 AmD 238; Faulkner vy. State, 
9 Ark, 14. 


Ky.—Com. v. O’Cull, 7 J. J. Marsh. 


La.—Marshall v. Simpson, 13 La. 


Ann. 437. 


Mich.—Peo. v. Dumpley, 2 Mich. N. 
12 


Mo.—State v. Cave, 49 Mo. 129. 


N. J.—State v. Roberts, 12 N. J. L. 
114, 21 AmD 62. 


N. Y.—Freeland v. Akers, 5 Misc. 
528, 25 NYS 986. 


Or.—Habersham vy. Sears, 11 Or. 431, 
5 P 208, 50 AmR 481. 


‘econ v. Osler, 34 Pa, Super. 


Va.—O’Bannon_ y. 
Gratt. C65 Vai 3s8t 


43. Matters affecting liability se 
infra §§ 837-853. 


es Demint vy. Thompson, 80 Ky. 


45. State v. Porter, 1 Del. 126; 
Springett v. Colerick, 67 Mich. 362, 34 
NW 683. See Whitney v. Butterfield, 
18 Cal. 335, 73 AmD 584 (recognizing 
the rule). 


46. Whitney v. Butterfield, 13 Cal. 
ae segs 584; State v. Leland, 82 
oO. : 


[a] Delay held not unreasonable. 
—Where an execution sued out De- 
cember 15, was on the same day placed 
in the sheriff's hands with no particu- 
lar instructions, and he made no levy 
until December 22, when he found 
that the debtor had made an assign- 
ment on the preceding day, this delay 
alone would not make the sheriff lia- 
ble on his bond. State vy. Leland, 82 


Saunders, 24 


Mo. 260. 
47. Borlin v. Com., 110 Pa, 

A 404. ; alates 
48. Com. v. Straton, 7 J. J. Marsh. 


(ey 90; Boddie v. Vick, 25 N. Cc. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 835-844] 


where a constable, at different times, levies a num- 
ber of writs in his hands without regard to, or men- 
tion of, an intermediate levy made by a sheriff, and 
such intermediate levy is, in consequence, ignored 
in the application of the proceeds of the property, 
the sureties on the constable’s bond are liable.*® 


[§ 836] e. Insufficient Levy.°° Where a sheriff 
or constable makes an insufficient levy under an 
execution against a defendant who has sufficient 
property available to satisfy the entire debt, the 
sureties on his official bond are lable for his de- 
fault.°? 


[§ 837] f. Particular Matters Affecting Liability 
—(1) Validity of Process. The fact that process 
is irregular does not preclude liability on the bond 
of a sheriff or constable for the officer’s failure to 
execute it, if such process is not void,®? although it 
has been held that the irregularity may be shown 
in mitigation of damages;°*® but the sureties cannot 
be held to respond for the officer’s failure to execute 
process which is void on its face.** ° 


[§ 838] (2) Existence or Validity of Judgment 
on Which Process Based. The failure of a sheriff 
or constable to execute final process is none the less 
a breach of his official bond, for which the sureties 
thereon are liable, because the judgment on which 
such proé¢ess is based is irregular, if it is not void ;°° 
but a plea denying the existence of such a judgment 
as the one on which it is alleged the execution issued 
presents a sufficient defense,°® and, similarly, no 
liability arises for-failure of the officer to levy on 
the property of a replevin bail where the latter’s 
undertaking is void.®* No attack on the merits of 
the judgment, however, can be made in an action 
to hold the sureties hable.°® 


[§ 839] (3) Authority To Execute Process. 
Where a sheriff or constable has no legal authority 
to serve or execute process delivered to him his fail- 
ure to do so cannot constitute a breach of his official 
bond or render the sureties thereon liable.*° 


[§ 840] (4) Duty To Execute Process. It has 
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been held that the sureties of a sheriff or constable 
are not liable for his failure to levy a writ where 
no order or direction to levy has been given by plain- 
tiff therein,®® or where such an order or direction 
is afterward withdrawn.®! It has also been held 
that the failure or refusal of a constable to levy an 
execution which, under a statute requiring execu- 
tions to be directed to constables of particular dis- 
tricts or townships, should not have been directed 
to him gives rise to no cause of action on his bond.*” 


[§ 841] (5) Liability of Property to Seizure—(a) 
In General. The failure of a sheriff or constable 
to levy on property which he cannot lawfully seize 
under the process in his hands cannot constitute. 
a breach of his official bond or give rise to any lia- 
bility on the part of his sureties.®? 


[§ 842] (b) Exempt Property. The failure of a 
sheriff or constable to levy on property which is 
exempt cannot constitute a breach of his official 
bond;°* but a mistaken belief of the officer that 
the property is exempt will not relieve his sureties 
from lability for his failure to levy®® or for his 
release of the property after having levied upon it.®® 


[§ 843] (c) Ownership of Property. A mere sus- 
picion that there may be some difficulty with regard 
to the title to property pointed out to a sheriff or 
constable does not relieve him from liability on his 
official bond for refusing to seize it under an execu- 
tion,®’ and in the absence of anything to rebut the 
presumption of ownership of goods in defendant’s 
possession the officer is not justified in failing to 
levy thereon;°*® but in an action for failure to levy 
on property after being indemnified, it may be shown 
in mitigation of damages that the property belonged 
to a person other than the execution defendant and 
was therefore not subject to levy.®® 


[§ 844] (6) Prior Liens on Property. The sure- 
ties of a sheriff or constable are not relieved from 
liability on his official bond for his failure or re- 
fusal to levy on particular property by the facet 
that such property was subject to mortgage, and 


Error of judgment as to priorities 
see infra § 850. 


49. State v. Curran, 45 Mo. A. 142. 

50. Depreciation of property after 
levy see infra § 847. 

51. Com. v. Lightfoot, 7 B. Mon. 


(Ky.) 298; Sutherland v. McKinney, 
10 NYS 876, 18 NYCivProc 216. 


52. Couch v. Atkinson, 32 Ala. 633; 
Com. v. O’Cull, 7 J. J. Marsh. (Ky.) 
149, 23 AmD 393. 


53. Com. v. O’Cull, 7 J. J. Marsh. 
(Ky.) 149, 23 AmD 393. 


54, Vogel v. Peo., 37 Ill, A. 388; 
Hawkins v. Com., 1 T. B. Mon. (Ky.) 


144. 

55. Couch v. Atkinson, 32 Ala. 633; 
Peo. v. Dumpley, 2 Mich. N. P. 197. 

56. State v. Saddler, 6 Ark. 235. 

57. Hougland v. State, 43 Ind. 537. 

58. State v. Harrington, 44 Mo. A. 
297. 

59. State v. Atkinson, 53 Ark. 98, 
13 SW 415; Dane v. Gilmore, 51 Me. 
544, 

{a] Writ issued after expiration of 


officer’s term.—Where a special ex- 


ecution is improperly issued to a sher- 
iff after his term has expired, his fail- 
ure to execute it is no breach of his 


bond. State v. Atkinson, 53 Ark. 98, 
13 SW 415. 

60. Smith v. Banks, 60 Ga. 642. 

61. Smith v. Banks, supra. 

62. Com. v. Lentz, 106 Pa. 643. 

63. State v. Marshall, 69 Miss. 486, 
13 S 668; State v. Boothe, 68 Mo. 
546. And see cases infra §§ 842, 843. 


[a] Thus (1) a sheriff is not lia- 
ble on his bond for failing to levy an 
attachment against a corporation on 
the individual property of natural per- 
sons composing it, even though it aft- 
erward turns out that the individuals 
were liable aS partners, owing to a 
defective organization of the corpora- 
tion. State v. Marshall, 69 Miss. 486, 
13 S 668. (2) Where personal prop- 
erty is seized by the sheriff under an 
attachment, and, being perishable, is 
sold and the proceeds deposited in a 
bank to the sheriff’s general account, 
and the attachment is afterward dis- 
solved and execution issued for the 
amount of the debt, which is delivered 
to the sheriff, who is directed to levy 
the same on the money in his hands, 


the sheriff is not liable on his official 
bond for refusal to comply with such 
directions, as such money is not seiz- 
able under the execution. State v. 
Boothe, 68 Mo. 546. 


64 State v. Harper, 120 Ind. 23, 22 
NE 80; Redus v. State, 54 Miss. 712. 
65. Abbott v. Gillespy, 75 Ala. 180. 


See Smith v. Banks, 60 Ga. 642 (hold- 
ing that a sheriff and his sureties may 
be held liable for his refusal to levy 
on a homestead, as directed by an ex- 
ecution creditor, although at the time 
of such refusal the law as established 
by decisions of the state courts was 
that the homestead was not liable to 
the debt on which the execution is- 
sued, where the supreme court of the 
United States subsequently reversed 
such holding and established as the 
law that the homestead was liable). 


66. Sage v. Dickinson, 33 Gratt. (74 
Va.) 361. 


67. Marshall v. Simpson, 
Ann. 437. 


68. Planters’ Chemical, etc., Co. v. 
Daniel, 209 Ala. 3638, 96 S 424. 


rear Snoddy v. Foster, 1 Mete. (Ky.) 


13 La. 
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therefore the levy might have been valueless.7° 


[§ 845] (7) Prior Writs against Same Defend- 
ant. The sureties on the official bond of a sheriff 
or constable are not relieved from lability for his 
failure to levy an execution by the fact that he had 
a prior execution against the same defendant in 
his hands, unless it was actually levied;’* and it 
has been held that where an officer holds property 
under an attachment, and another writ is placed in 
his hands, it is his duty to execute the process sub- 
ject to the prior attachment, and he will be lable 
on his bond for a failure so to do." 


[§ 846] (8) Insolvency of Defendant. No liabil- 
ity can be imposed upon the sureties in the official 
bond of a sheriff or constable for his failure to levy 
an execution, where it appears that at the time he 
received the execution, and continuously thereafter 
during his term of office, the execution debtor was 
insolvent,?* or that a levy under the writ would 
have precipitated an immediate proceeding in bank- 
ruptey,’* but the mere fact that the debtor is re- 
puted to be insolvent will not release the officer from 
liability on his official bond for failure to use due 
diligence in endeavoring to collect the debt.*? 


[§ 847] (9) Depreciation of Property after Levy. 
Where a sheriff or constable levies on sufficient prop- 
erty to satisfy an execution, but before he can sell 
the same the property depreciates in value by reason 
of casualties over which he has no control, and fails 
to sell for enough to satisfy the execution, no lia- 
bility arises on his official bond as for an insufficient 
levy.7® 


[§ 848] (10) Want of Indemnity. The fact that 
indemnity has not been furnished to a sheriff or con- 
stable will not absolve him or his sureties from lia- 
bility on his official bond for his defaults in the 
execution of a writ where he commenced the execu- 
tion thereof without demanding such indemnity ;** 
and the failure of an officer to execute process can- 
not be excused on the ground that the sureties on 
the bond of indemnity furnished to him were insol- 
vent or insufficient, where he accepted the bond.‘$ 
Where, however, an officer is entitled to indemnity 


70. Lawson v. State, 10 Ark. 228, 


50 AmD 238. 
71. Abbott v. Gillespy, 75 Ala. 180. 78. 

) 19 

Paeaininer fall, 22 Wie 176.ge|4. ee Oe? 


73. State v. Neff, 74 Ind. 146; Val- 
ley Plumbing, etc., Co. v. B. F. Good- 
rich Rubber Co., (Tex. Civ. A.) 296 
SW 661. See Peo. v. Wiltshire, 9 Ill. 


supra §§ 555-606. 


240 SW 1051. 
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Indemnity to officer in general sce 
Sharp -v. Morgan, 
79. Head v. Carlin, (Tex. Civ. A.) 


Effect of refusal of indemnity in 
general see supra §§ 580, 581. 


[§§ 844-853 


and demands it, and it is not furnished, no hability 
arises on his bond for a failure to execute the proc- 
ess.7° 


[§ 849] (11) Levy on Sufficient Property. No 
liability arises on the official bond of a sheriff or 
constable for his failure to levy an execution on 
particular property pointed out to him by the exe- 
cution plaintiff where he levies on other property of 
defendant sufficient to satisfy the writ.5° 


[§ 850] (12) Error of Judgment. The sureties 
on the official bond of a sheriff or constable are not 
liable for a mere error in judgment on the part of 
the officer in deciding bona fide upon the priority of 
executions in his hands.°+ 


[§ 851] (18) Impossibility of Executing Process. 
The failure of a sheriff or eonstable to execute proc- 
ess cannot constitute a breach of his official bond, 
or give rise to lability on the part of the sureties 
thereon, where the circumstances are such that he 
could not lawfully execute it,*? or where he has 
made diligent effort to execute the process and has 
been unable to do so.°? 


[§ 852] (14) Pressure of Other Official Business. 
A failure on the part of a sheriff or constable to 
execute process placed in his hands for execution is 
not excused, nor are the sureties on his official bond 
relieved of liability, by the fact that the officer was 
engaged in other duties pertaining to his office; 
but the extent and urgency of an officer’s business 
and duties during the period between his receipt of 
process and his execution thereof may be shown 
as bearing upon his good faith and diligence with 
respect thereto.°® 


[§ 853] (15) Act or Negligence of Plaintiff or 
Attorney. Where the failure of a sheriff or consta- 
ble to execute process is caused by plaintiff therein, 
no liability on his official bond arises on account of 
such failure.*° <A plaintiff or his attorney is not 
guilty of such negligence as will prevent a recovery 
on the bond for the officer’s failure to serve process 
on a defendant, because he did not see to it, by ex- 
amining the papers, that defendant was served.§? 


or any person holding or claiming un- 
der him, in the possession of the prem- 
ises, but that he found other desig- 
nated persons in possession, claiming 
title thereto in fee simple, wherefore 
he could not deliver possession to the 
party named in the writ, he was not 
liable on his official bond for neglect 
to execute the writ. Com. v. Straub, 


(Tex. Civ. 


A. 374 (holding that evidence of de- 
fendant’s insolvency is admissible, in 
an action on a sheriff’s bond to show 
whether or to what extent plaintiff 
has been damaged by the officer’s fail- 
ure to execute the writ). 


74, Valley Plumbing, etc., Co. v. 
B. F. Goodrich Rubber Co., (Tex. Civ. 
A.) 296 SW 661. 

75. Howell v. Edwards, 32 N. C. 
242. 

76. Lawson vy. State, 10 Ark. 28, 50 
AmD 238. 


Liability where officer makes insuf- 
ficient levy see supra § 836. 


77. Miller ve Com., 5 Pa. 294; 
wamtuelar, J Philay (ea. 173. 


Com. 


80. Lawson vy. State, 10 Ark. 28, 50 
AmD 238. 


Duty of officer to levy on property 
yore out by plaintiff see supra § 


81. Bradbury v. Adams, 1 U. C. Q. 
By (Ont) 538, 


Liability where officer gives prefer- 
ence to junior writ in general see su- 
pra § 835. 


82. Com. v. Straub, 35 Pa. 137. 


_{a] Thus, where to a writ of res- 
titution issued after a judgment on 
a scire facias ad computandum et re- 
habendum terram against plaintiff 
in an extent, the sheriff returned that 
he did not find plaintiff in the extent, 


35 Pa. 137. 


Liability for failure to levy where 
property not subject to seizure see su- 
pra §§ 841-843. 

83. Kelly v. Edwards, 
150, 142 SE 906. 

84. Planters’ Chemical, ete., Co. v.. 
Daniel, 209 Ala. 363, 96 S 424. 


85. Planters’ Chemical, etc., Co. vw 
Daniel, supra. 

86. McIlroy Banking Co. v. Mills, 
178 Ark. 741, 11 SW (2d) 481. 

Liability for officer’s failure to serve 
process in general see supra § 832. 

87. Ivey v. Colquitt, 63 Ga. 509 
(attorney had the right to presume 


that the officer had done his duty and 
to rely on such presumption). 


38 Ga. A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 854-862] 


[§ 854] g. Extent of Liability.’®. Sureties on the 
official bond of a sheriff or constable are ordinarily 
lable for the officer’s failure properly to serve or 
execute process to the full extent of the loss sus- 
tained by the complaining party by reason of such 
failure,*® provided it does not exceed the penal 
sum of the bond.®® Prima facie the liability is for 
the amount of the debt for the collection of which 
the process issued,?! together with interest and 
costs;°? but in an action founded upon an insuffi- 
cient levy the actual injury, and not necessarily 
the amount of the execution, is the measure of dam- 
ages.°8 


[§ 855] 3. Improprieties in Connection with Ex- 
ecution of Process—a. In General. In general, re- 
covery may be had upon the official bond of a sher- 
iff or constable for any official misconduct in con- 
nection with the execution of process,®* even though 
the act in question was malicious,®® and even though 
the process is not based upon the judgment of a 
competent court, if it is regular upon its face.°® 


Acts done in further execution of partially exe- 
cuted writ are properly regarded as done while exe- 
cuting such writ, so as to render the sureties liable 
for them if wrongful or improper.®? 


[§ 856] b. Failure To Note Time of Receipt on 
Execution. The sureties on the official bond of a 
sheriff or constable may be held lable for his fail- 
ure to note upon an execution the time of its delivery 
to him, where that is required by statute.°® 


[§ 857] c. Causing Unnecessary Hardship. Op- 
pressive acts on the part of a sheriff or constable 
in executing process, such as to cause unnecessary 
hardship to the defendant in the writ, constitute a 
breach of his official bond and render the sureties 


88. In general see supra §§ 815, 


816. Oh.—Rischer v. 
Ct. 403, 5 Oh, Cir. Dec. 416 


Greenberg v. Peo., 125 Ill. A. 
174, 80 NE 100, 116 5. 
[a] Value of property which might | AmSR 127, 8 LRANS 1223]. 


895 Ivey v. Colquitt, 63 Ga. 509; 
Marshall v. Simpson, 13 La. Ann. 437; 95. 


Redus v. State, 54 Miss. 712. 626 [aff 225 Ill. 


have been levied on, with interest, not 96. 
exceeding the amount of the debt, is 


the measure of the recovery in an ac- 97. 

tion for failure to make a levy as re-| 139 SE 711. 
quired by an execution plaintiff. Re- 98 

dus v. State, 54 Miss. 712. 8s 96 


90. Liability as limited to penalty 
named in bond see supra § 816. 


91. Dailey v. State, 56 Miss. 475; 
B. F. Goodrich Rubber Co. v. Valley 
Plumbing, etc., Co., (Tex. Civ. A.) 267 
SW 1036; O’Bannon vy. Saunders, 24 
Gratt. (65 Va.) 138. 

92. 3B. F. Goodrich Rubber Co. v. 
Valley Plumbing, etc., Co., (Tex. Civ. 
A.) 267 SW 1036. 

93. Com. v. Lightfoot, 7 B. Mon. 
(Ky.) 298. i 948. 

Insufficient levy as giving rise to 
liability see supra § 836. | 

94. Ark.—State v. Crow, 11 Ark. 
642. able manner, 

Ill. Greenberg v. Peo., 125 Ill. A. 
626 [aff 225 Ill. 174, 80 NE 100, 116 


AmSR 127, 8 LRANS 1223]; Cash-v. 
Peo., 32 Ill. A. 250. P 234. 


Ind.—State v. Beckner, 132 Ind. 371, 1. 
31 NE 950, 32 AmSR 257. 21 NW 602. 


Mass.—-Turner v. Sisson, 137 Mass. 2. 
Ope 3. 


Nebr.—Huffman v. 


SW 44; 
282, 236 P 234. 


officer’s bond. 


euting 
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Nebr. 344, 1 NW 243. 
Meehan, 11 Oh. Cir. 4. 


State v. Crow, 11 Ark. 642. 6. 
State v. Miller, 104 W. Va. 226, 


Chandler v. Henry, 90 Ala. 271, 


99. Bailey v. Napier, (Ky.) 117 SW | pe] - 
Od sieistater 7s Bow lence Ma weon Wale ae Littler, 14 Cal. 194. 
Ae“201; 72 AmSR 452, 
State v. Dickman, 124 Mo. A. 653, 102 
Jackson v. Harries, 65 Utah 


[a] Levy so grossly excessive as 
to be oppressive is a breach of the|!v. Peo., 10 Ti. AL es 
State ve Dickman, 124 
Mo. A. 653, 102 SW 44. 
effect Bailey v. Napier, (Ky.) 117 SW 


[b] Unnecessary force.—In 
search and seizure warrants 
under the prohibition law, the search 
must be made in a lawful and reason- 
and officers and their 
bondsmen are liable for injuries due 
to any unusual and unnecessary force. 
Jackson v. Harries, 65 Utah 282, 236 


Coffey v. Wilson, 65 Iowa 270, 
State v. Druly, 3 Ind. 431. son, 187 Mass. 191; 


State v. Beckner, 132 Ind. 371, 
Koppelkom, 8 31 NE 950, 32 AmSR 257; 
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thereon liable.®® The mere fact, however, that the 
property seized was intended for a special purpose 
and that on the sale it does not realize the amount 
it would have brought to the execution defendant 
if used for such intended purpose does not of itself 
show that the levy was oppressive. 


[§ 858] d. Unnecessary Levy on Property of 
Debtor’s Surety. The sureties on the official bond 
of a sheriff or constable are liable to a debtor’s 
surety for a levy made on his property which 
would not have been necessary except that the of- 
ficer had wasted property of the principal debtor 
previously levied upon.? 


[§ 859] e. Breaking into Dwelling. Where a 
sheriff or constable breaks into a dwelling while 
executing civil process he is guilty of unlawful con- 
duet in the actual discharge of his duties, and is not 
acting merely by color of his office, and the sureties 
on his bond are therefore liable for his acts.* 


[§ 860] f. Effect of Invalidity of Process. It 
has been held that sureties on the official bond of 
a sheriff or constable are not relieved from liability 
for wrongful acts by such officer in connection with 
the execution of process by the fact that such process 
is invalid.* 


[§ 861] 4. Wrongful Levy on or Other Taking of 
Property—a. In General. The act of a sheriff or 
constable in seizing under process property not sub- 
ject to levy is a breach of his official bond for which 
the sureties thereon are liable.® 


[§ 862] b. Levy on Property Not Belonging to 
Defendant in Writ. It is ordinarily held that the 
seizure by a sheriff or constable of property of one 
person under process against another is a breach of 
his official bond, for which his sureties are liable,* 


Mills, 3 Bush (Ky.) 62. 


Shomo v. Burgess, 40 Wyo. 48, 
273 P°695;\ Liynch vy. Burgess, 40 Wyo. 
S058 uid CON G2 SAL Re S40. 


Butler v. State, 20 Ind. 
And see cases infra §§ 862-865. 


Sale of property not pelopesus, 
to defendant see infra § 89 


7 fe ore eee Vv. ee 86 Ala. 
324, 5 S 59 


ae eae ge H. Fuller Desk Go. v. 
McDade, 113 Cal. 360, 45 P 694; Van 


169. 


Conn.—Norwalk vy. Ireland, 68 Conn. 
1. 35 A 804. 


De C= Ur Siive Hine, 10ND Cree 


Ill.—Wickler v. Peo., 68 Ill. A. 282; 
Jones v. Peo., 19 Ill. N 300; Horan 


42 LRA 849; 


Ind.—State v. White, 88 Ind. 587. 


Iowa.—Charles v. Haskins, 11 Iowa 
329, 77 AmD 148. 


Kan.—Gardner v. Cooper, 9 Kan. A. 
587, 58 P 230, 60 P 540. 


Ky.—Hill v. Ragland, 114 Ky. 209, 
70 SW 634,-24 KyL 1058; Lewis v. 
Pe 78 Ky. 460; Com. v. Stock- 
ton), 5) De BusMon. i992: 


Me.—Harris v. Hanson, 11 Me, 2413. 
Archer v. Noble, 3 Me. 418, 


Mass.—Cambridge v. 
Mass. 411, 81 NE 278; 


See to same 


exe- 


Foster, 195 
Turner y. Sis- 
Tracy v. Good- 
win, 5 Allen 409; Greenfield v. Wil- 
son, 138 Gray 384; Lowell vy. Parker, 


Jewell v.|10 Mete. 309, 43 AmD 436. 
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notwithstanding it is an excess of the officer’s au- 
thority and a trespass;® but there is also authority 
to the contrary.® 


[§ 863] c. Levy on Exempt Property.'° There is 
a breach of the official bond of a sheriff or constable, 
which renders the sureties thereon lable, when the 
officer levies on exempt property,t! or "refuses to 
restore exempt property levied on when a proper 
claim therefor is made;!? and where a levying officer 
is required by statute to apprise the execution de- 
fendant of his exemption rights, a failure so to do 
renders his sureties liable,t® except where it appears 
that such defendant knew of his rights and claimed 
his exemptions at the proper time.t+ A debtor can- 
not, however, predicate liability upon a failure to 
set off his exemptions out of property levied upon 
where it does not belong to such debtor.*® 


[§ 864] d. Levy on Mortgaged Property.1® The 
act of a sheriff or constable in levying on and re- 
moving mortgaged property after notice of the mort- 
gagee’s right of possession is a breach of the officer’s 
official bond, for which the sureties thereon may 
be held liable.*7 


[§ 865] e. Levy on Property Subject to Land- 
lord’s Lien.t® <A levy by a sheriff or constable on 
property subject to a landlord’s lien, with notice 
thereof, is a breach of his official bond for which 
his sureties must respond.'® 


[§ 866] f. Particular Matters Affecting Liability 
—(1) Validity of Process—(a) In General. Ac- 
cording to some authorities, a wrongful levy upon 
or seizure of property by a sheriff or constable under 


Mich.—Peo. v. Mersereau, 74 Mich. 
687, 42 NW 1538. 
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tute a breach of a bond conditioned | A. 
that the constable will pay to the per- 
son entitled, thereto “all such sums of 


[§§ 862-870 


process which is void upon its. face-is not a breach 
of his official bond and does not give rise to any 
liability on the part of his sureties;?° but under 
the rule, as recognized in most jurisdictions, that 
sureties are liable for acts done by an officer under 
color of office although without authority,?+ the 
contrary view has been taken.?* The sureties may 
be compelled to respond for a wrongful seizure un- 
der process which is voidable merely.** 


[§ 867] (b) Mistake as to Validity. The fact 
that a wrongful seizure of, or levy upon, property 
was made by a sheriff or constable under the mis- 
taken belief that a writing was valid as process 
does not render it any the less an official act and 
so a breach of his bond.?* 


[§ 868] (2) Authority To Hxceite Process.?> It 
has been held that the sureties on the official bond 
of a sheriff or constable are liable for a wrongful 
seizure of or levy upon property by such officer 
although the process was one which he had no au- 
thority to execute.” 


[§ 869] (3) Fraudulent Disposal of Property by 
Defendant in Writ. A sheriff or constable cannot 
escape liability on his official bond for seizing and 
selling exempt property under execution by setting 
up that at the time of the seizure the execution 
defendant was fraudulently selbnees and disposing 
of such property.** 


[§ 870] (4) Absence of Malice. Absence of mal- 
ice on the part of a sheriff or constable in making 
a wrongful levy upon or other seizure of property 
affords no protection to the sureties on his official 


537, 121 SW 789; State v. Dick- 
mann, 124 Mo. A. 653, 102 SW 44; 
Linck v. Troll, 84 Mo. A. 49; State v. 


Mo.—State v. McBride, 81 Mo. 349; 
State v. Fitzpatrick, 64 Mo. 185; State 
v. Hadlock, 52 Mo. A. 297. 


Nebr.—Thomas v. Markmann, 43 
Nebr. 823, 62 NW 206; Walker v. 
Wonderlick, 33 Nebr. 504, 50 NW 445; 
Turner v. Killian, 12 Nebr. 580, 12 NW 
101. 


N. Y.—Peo. Schuyler, 4 N. Y. 1738 
[rev 5 Barb. 166]: Berry v. Schaad, 
50 App. Div. 132, 63 NYS 349 [aff 28 
Mise. 389, 59 NYS 551]; Fohs v. Rain, 
39 Misc. 316, 79 NYS 872. 


Oh.—State v. Jennings, 
418. 


Pa.—Brunott v. McKee, 6 Watts & 
S. 513; Carmack y. Com., 5 Binn. 184. 


Tex.—Holliman y. Carroll, 27 Tex. 
23, 84 AmD 606. 


Va.—Sangster v. Com., 17 Gratt. (58 
Va.) 124. 


Wash.—Fish v. Nethercutt, 14 
Wash. 582, 45 P 44, 53 AmSR 892. 


Wis.—Dishneau v. Newton, 91 Wis. 
199, 64 NW 879. 


8. Berry v. Schaad, 50 App. Div. 


AVOR SSE: 


LQ Os ONY S04 ge batiy 28 Mise’ 389; 59 
NYS 5511]. 
9. State v. Been! 54 Md. 318; 


State v. Conover, 28 N. J. L. 224, 78 
AmD 54; Taylor v. Parker, 43 Wis. 
78. Compare Peo. v. Lucas, 93 N. Y. 
585 [rev 25 Hun 610, and dist Peo. v. 
Schuyler, 4 N. Y. 1738 (rev 5 Barb. 
166)] (holding that the wrongful sei- 
zure and sale, by a constable, of the 
property of one person on an execu- 
tion against another, does not consti- 


money as the said constable may be- 
come liable to pay on account of any 
execution which shall be delivered to 
him for collection’). 


_ Liability of sureties for unauthor- 
ized or unofficial acts of officer in gen- 
eral see supra § 793. 


10. Sale of exempt property see in- 
fra § 892. 
11. Ala.—McElhaney y. Gilleland, 


30 Ala. 183. 
Tll.— Peo. v. Zingraf, 43 Ill. A. 3387; 


Casper v. Peo., 6 Ill. A. 28. 


Pare eons v. Ocheltree, 11 Towa 


Eee eas ee ae v. Stockton, 5 T. B. Mon. 
92. 


Minn.—Hursey v. Marty, 61 Minn. 
430, 63 NW 1090. 


Mo.—State v. Barada, 57 Mo. 562 
State v. Farmer, 21 Mo. 160; Meier 
v. Lester, 21 Mo. 112; State v. Moore, 
LO MOL 369; 61. Ami biGes | wsileteunys 
Harrington, '33, Mo: A. 476% (State tv. 
Samuels, 28 Mo. A. 649; State v. 
Knott, 19 Mo. A. 151; State v. Carroll, 
9 Mo. A. 275. 


Oh.—Butt v. Green, 29 Oh. St. 667. 
Pa.—Carmack v. Com., 5 Binn. 184, 


Wash.—Mace v. Gaddis, 3 Wash. T 
12i5) loa deaD Ao. 


12. Wilson v. Lowry, 5 Ariz. 3385, 
52 P 777; State v. Barada, 57 Mo. 562; 
State v. Lindsay, 73 Mo. A. 478; Scott 
v. Kenan, 94 N. C. 296. 


13. Parketon v. Pugsley, 142 Mo. 


Lindsay, 73 Mo. A. 478. 


14. State v. Brooke, 29 Mo. A. 286. 
ee State v. Springate, 51 Mo. A. 


16. Sale of mortgaged property see 
infra § 893 


Lf Netandan v. Peo., 4 Colo. A. 46, 
34 P 1006. 


18. Sale of property. subject to 
landlord’s lien see infra § 894. 


19. Burton v. Dangerfield, 141 Ala. 
285, 37 S 350; Couch v. Davidson, 109 
Ala. 313,.19 S 507; Governor v. Ed- 
wards, 4 Bibb (Ky.) 219; Kimbrough 
Na Le (Lex, Civ. Avy 182) Siw: 

oO. 

Landlord’s lien in general see Land- 
lord and Tenant §§ 1408-1575. 


20. State v. Timmons, 90 Md. 10, 44 
A 1003, 78 AmSR 417; Jones Vv. Hess, 
(Tex. Civ. A.) 48 SW 46. 


21. See supra § 7983. 


22. Couch vy. Davidson, 109 Ala. 
313,19 S 507. See to same effect State 
v. Wamundson, TL Woy FAS 42% 


23. Couch v. Davidson, 109 Ala. 
313, 19 S 507. 


ae State v. Edmundson, 71 Mo. A. 


25. Sale of property by officer lack- 
ing authority see infra § 903 


26. Turner v. Sisson, 137 Mass. 
191; Lowell v. Parker, 10 Mete, 
(Mass.) 309, 48 AmD 436. 


27. State v. Samuels, 
649. 


28 Mo. A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 870-876] 


bond.?8 


[§ 871] (5) Disposition of Property or Proceeds. 
The liability of the sureties on the official bond of 
a sheriff or constable for a wrongful seizure of 
property by the officer is not affected by the sub- 
sequent disposition of the property seized or its pro- 
ceeds.?° 


[§ 872] (6) Title to Property. In an action on 
the official bond of a sheriff or constable by one 
claiming property levied upon under a writ directed 


- against a third person,*° the right or title of plain- 


tiff is subject to attack.*+ 


[§ 873] g. Extent of Liability. Where property 
wrongfully levied upon or seized by a sheriff or con- 
stable is not recovered by, or restored to, the owner 
thereof, the sureties on the officer’s official ‘bond 
are liable for the full value of the property,®? and 
if the property is so recovered or restored the sure- 
ties must respond for any depreciation in its value 
while it was withheld,?* together with such damages 
as may have accrued to the owner by reason of the 
loss of use of the property,*®* provided, in both eases, 
that. the amount of the lability may not exceed 
the penal sum named in the bond.*® The fact that 
property wrongfully seized or levied upon is sub- 
sequently purchased by the owner at the sale does 
not affect the liability of the sureties or the meas- 
ure of the owner’s damages.*® Where the goods 


28. State v. Dickmann, 124 Mo. A. 
653, 102 SW 44. 


Mistake of officer as to validity of | | 
process see supra § 867. 


fa] 


; 33. 
29. Lowell v. Parker, 10: Metc. 4 
(Mass.) 309, 43 AmD 436; Thomas v. 34, 
Chapman, 62 Tex. 193. 35. 


[a] Delivery of mortgaged proper- 

ty to mortgagee.—It is not a defense 36. 

to an action on an Officer’s bond for] SW 181. 

a wrongful seizure that before the 37 

goods were so taken they had been 285 "37 S 350 
mortgaged by a previous owner, that ’ : 
the mortgage was outstanding, and 38. 

that the officer delivered the goods to| 312; 

the mortgagee on demand. Lowell v.|81 AmD 433. 


Parker, 10 Metc. (Mass.) 309, 43 AmD 
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Cash market value of property 
when taken is the measure of dam- 
ages for the wrongful seizure. 
- Crowe, 130 Ill. A. 349. 


Peo. v. Crowe, supra. 

Peo. v. Crowe, supra. 
Liability as limited to penalty 
of bond see supra § 816. 93 
Hart v. Blum, 76 Tex. 113, 13 
Burton y. Dangerfield, 141 Ala. 


Iowa.—Tieman v. Haw, 49 Iowa 
Dean v. Goddard, 13 Iowa 292, 


Kan.—Holdredge 
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of a tenant subject to a landlord’s len are wrong- 
fully levied on, whereby the landlord is prevented 
from enforcing his lien for rent under the lease, 
the landlord’s measure of damages is the amount of 
his lien and not the value of the property levied 

on where such value exceeds the amount of the lien.*7 — 


[§ 874] 5. Defaults with Respect to Custody of 
Property—a. Loss of Property. The loss by a sher- 
iff or constable of property previously seized or 
levied upon by him, as a consequence of his negli- 
gence or wrongful acts, is a breach of his official 
bond for which the sureties thereon are liable,**® 
whether the property be lost outright, or merely 
lost to the creditor under whose process it was 
seized.°® The mere fact, however, that property 
levied on is left in custody of defendant in the writ 
does not of itself make the officer liable on his 
bond for a subsequent loss.*° 


[§ 875] b. Injury to Property. Where property 
in custody of a sheriff or constable is damaged by 
his negligence, the sureties on his official bond may 
be compelled to answer for such damage.*! 


[§ 876] c. Release of Property from Levy. An 
unauthorized release by a sheriff or constable of 
property theretofore seized or levied upon by him 
is a breach of his official bond for which the sure- 
ties thereon are liable;*” and the fact that a levy 
was excessive will not affect the lability for a re- 


ted to mention, or respecting which 
he had so untruly returned. Garrett 
v. Hamblin, 19 Miss. 219, 49 AmD 53. 


39. Ala.—Scarborough v. Malone, 
67 Ala. 570. 


Ky.—Com. v. Hurt, 4 Bush 64. 
pe paedriues v. Jones, 2 La. Ann. 


Peo. 


Pa.—Mitchell v. Com., 37 Pa. 187. 
Wis.—Halpin v. Hall, 42 Wis. 176. 


[a] Permitting removal or dis- 
posal by debtor.—(1) Where a sher- 
iff levies an execution on property of 
defendant, and afterward permits 
him to remove or dispose of it in 


ENTiCGOmo See such a way as to deprive plaintiff of 


436. 


{[b] Deposit of proceeds of proper- 
ty subject to owner’s order.—In an ac- 
tion by an assignee of an insolvent 
‘debtor upon the bond of an officer 
who wrongfully attached property in 
the assignee’s hands, it is no defense 
that the goods, after being so con- 
verted, were sold, and a part of the 
proceeds deposited with the clerk of 
the court subject to the assignee’s or- 
der. Thomas v. Chapman, 62 Tex. 
193, , 


30. Liability on bond for levy on 
property not belonging to defendant 
see supra § 862. 


31. State v. McBride, 81 Mo. 349. 


[a] Invalidity of deed to plaintiff. 
—In an action for a wrongful seizure 
by one other than defendant in the 
writ claiming title to property seized, 
it is competent to attack the deed un- 
der which plaintiff claims as fraudu- 
lent and void and to show that the 
property levied on was really that of 
the grantor in such deed, who was de- 
fendant in the process under which 
the seizure was made. State v. Mc- 
Bride, 81 Mo. 349. 


32. FPllis v. Allen, 80 Ala. 515, 2 S 
676; Peo. v. Crowe, 130 Ill. A. 349; 
State v. Dickmann, 124 Mo. A. 653, 
102 SW 44. 


Kan. A. 663, 56 P 536. 


Miss.—Garrett v. Hamblin, 19 Miss. 
219, 49 AmD 58. 


Tex.—Smith v. Tooke, 20 Tex. 750; 
Cleveland v. Tittle, 3 Tex. Civ. A. 191, 
22 SW 8. 


W. Va.—Lyon v. Horner, 32 W. Va. 
432, 9 SEH 875. 


[a] Waste of goods.—There is a 
breach of a _ sheriff’s bond where, 
through his negligence in respect to 
the threshing of wheat levied on, a 
large quantity thereof is wasted. 
Holdredge v. McCombs, 8 Kan. A. 663, 
56 P 536. 


[b] Permitting property to be tak- 
en away or to escape.—Where a sher- 
iff who held property under an attach- 
ment so conducted himself that a part 
was taken out of his custody, a part 
was lost, and a part escaped, and, 
judgment having been recovered, and 
a venditioni exponas issued to the 
sheriff, he made no mention in his re- 
turn thereon of the property which 
had escaped or perished, and as to the 
part which was taken out of his cus- 
tody he returned that it was forcibly 
taken, which was proved not to be 
true, the sheriff and his sureties are 
liable on the bond for those portions 
of the property which he had so omit- 


his debt, he is liable therefor on his 
official bond, although no levy was 
indorsed on the execution. Com. v. 
Hurt, 4 Bush (Ky.) 64. (2) A sheriff 
and his sureties are liable where, 
after an attachment of property, the 
debtor is enabled, through the offi- 
cer’s negligence, to remove it to an- 
other state, plaintiff thereby losing 
his recourse against it. Sandridge v. 
Jones, 2 La. Ann. 9338. 


[b] Delivery to holder of para- 
mount lien for less than value of 
property.—Where the sheriff delivers 
property levied on to the owner of 
paramount liens, which are for a less 
sum than the property is worth, and 
in consequence of such delivery the 
subsequent attaching creditor is pre- 
vented from collecting his judgment, 
this is a breach of the sheriff’s bond. 
Halpin v. Hall, 42 Wis. 176. 


40. State v. Nelson, 1 Ind. 522, 
Smith 401. 
41. Witkowski v. Hern, 82 Cal. 


604, 23 P 132. 


42. U. S.—Indiana y. Baldwin, 6 
Fed. 30, 10 Biss. 165. 
Ill.—Peo. v. Snow, 258 Ill. A. 315. 


Iowa.—Wadsworth vy. Walliker, 51 
Iowa 605, 2 NW 420. 


Pa.—Com. v. Contner, 18 Pa. 439; 
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lease of the whole levy without authority.** It has 
been held, however, that where the special property 
aequired by an officer in goods levied upon is not, 
under the statute, terminated by the expiration of 
his term, and his duty in regard thereto is not at 
an end upon the delivery of such goods to his sue- 
cessor, the sureties of a suecessor officer are not 
liable for his act in releasing goods delivered to him 
by his predecessor, since he is only the agent or 
bailee of the latter with respect to such goods.** 


[§ 877] d. Failure To Have Property Forthcom- 
ing. The sureties upon the official bond of a sheriff 
or constable are liable for his failure to deliver at- 
tached property in order to satisfy the judgment in 
the attachment suit,*® except, it has been held, where 
other property sufficient to satisfy the Judgment is 
ottered.*® 

Demand upon an officer is ordinarily necessary 
to render his sureties liable for a failure on his part 
to have property forthcoming,** unless facts exist 
which supersede the necessity for a demand.*® 


[§ 878] e. Failure To Deliver Property to Per- 
son Entitled Thereto. Where it becomes the duty 
of a sheriff or constable to deliver property in his 
official custody to the owner or another particular 
person, his failure or refusal to do so is a breach of 
his official bond.*® 


[§ $79] f. Premature Delivery of Property to 
Plaintiff. Where a sheriff or constable, having seized 
property in detinue, delivers it to plaintiff in the 
suit before the expiration of the statutory period 
within which defendant has a right to recover its 
possession by furnishing a bond, whereby the prop- 
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[§§ 876-883 


erty is lost to defendant, the sureties on his official 
bond are liable for such wrongful act.°° 


[§ 880] g. Incurrence of Unnecessary Expense in 
Custody of Property. It has been held that the 
sureties on the official bond of a sheriff or constable 
are liable to one subjected by the acts of the officer 
to unnecessary expense in connection with the cus- 
tody of property seized or levied upon by him for 
the amount of such expense.®! 


[§ 881] h. Particular Matters Affecting Liability . 
—(1) Regularity of Process or Levy. The fact 
that the process under which property was seized 
by a sheriff or constable is irregular does not relieve 
the sureties on his official bond from liability for 
his neglect or misconduct with respect to the care 
and eustody of such property;°? nor ean the le- 
gality of the levy be attacked in an action on the 
bond of an officer for releasing property levied up- 
on or seized by his deputy.*? 


[§ 882] (2) Act or Negligence of Complaining 
Party. Sureties on the official bond of a sheriff or 
constable are not liable to one for the loss of prop- 
erty, or of his len thereon, while such property is 
in custody of the officer, where such loss is caused 
by the act or negligence of the complaining party.*# 


[‘§ 883] (3) Deprivation of Possession by Detinue 
Proceedings. Where property in the possession of 
a sheriff under an attachment is taken out of his 
possession by the coroner by virtue of a writ of 
detinue, the sureties on the sheriff’s official bond 
cannot be held liable for his failure to deliver up 
the property to satisfy the judgment in the attach- 
ment suit.®® , i 


Com. v. Phillips, 28 Pa. Dist. 968. 
Va.—Fisher v. Vanmeter, 9 Leigh 
(36 Va.) 18, 38 AmD 221. 
See State v. Bridges, (Mo. A.) 206 
SW 598 (dictum). 


43. Wadsworth ov. 
Iowa 605, 2 NW 420. 


Walliker, 51 


44 Bruister v. Gavin, 127 Ala. 
317, 28 S 410. 

45. Baker v. Baldwin, 48 Conn. 
ASA 

46. Hoit v. Barron, Brayt. (Vt.) 
Blo hfs 

47. Independent Oil, etce., Co. v. 
Woolley, 105 Okl. 235, 232 P 77. 

48. Independent Oil, ete., Co. v. 


Woolley, supra. 


49. Ala.—Poole v. Griffith, 216 Ala. 
120, 112 S 447; Torbert v. McFarland, 
172 Ala. 127, 55 S 811; Williams: v. 
Ragan, 153 Ala. 397, 45 S 185; Thorn 
v. Kemp, 98 Ala. 417, 13 S 749. 


Mass.—Dennie v. Smith, 129 Mass. 
143. 

Mo.—State vy. Fitzpatrick, 
185. 

N. C.—Respass v. Johnson, 29 N. 
Carts 


64 Mo. 


Tex.—Levy v. McDowell, 45 Tex. 
220. 
[a] Restoration of seized prop- 


erty.—(1) The refusal of a constable 
to restore attached property after a 
judgment for the owner is a breach 
of his official bond. Dennie y. Smith, 
129 Mass. 143. (2) Where plaintiff 
in attachment directs the release of 


a levy, the sheriff’s failure to restore 
the property levied on,to defendant 
in attachment is a breach of his 
bond. Levy v. McDowell, 45 Tex. 
220. (3) Where an officer who has 
Seized the property in detinue fails 
to redeliver the same, as required by 
statute, on plaintiff's failure to take 
possession and give bond within the 
time prescribed by statute after the 
seizure, he and his sureties are liable 
therefor. Thorn v. Kemp, 98 Ala. 
417, 13 S749. 


[b] Return of uncollected notes. 
—Where a constable receives notes 
to collect, and for want of time does 
not collect them before his term of 
office expires, and afterward refuses 
to deliver them up, his sureties are 
liable therefor on his official bond. 
Respass v. Johnson, 29 N. C. 77. 


[c] Delivery to vendee of former 
owner.—While, on the dismissal of 
an attachment, defendant is prima fa- 
cie the true owner of the property, 
yet if he has, pending the attachment 
and subject thereto, sold the prop- 
erty, and the officer is notified of the 
fact, it is his duty, on dismissal of 
the suit, to deliver it to the vendee; 
and if, in such case, he returns the 
property to defendant, and it is lost 
to the vendee, the officer will be li- 
able therefor on his official bond. 
State v. Fitzpatrick, 64 Mo. 185. 


50. Carmichael v. U. S. Fidelity, 
ete., Co., 163 Ala. 320, 50 S 1003. 


51. Gorman v. Finn, 56 App. Div. 
155, «67 NUS: 546) [atti i7ueeiNe ey. 1628 
mem, 63 NE 1117 mem]. 


[a] Unnecessary appointment of 
keepers.—Sureties on the official bond 


of a deputy sheriff are liable to the 
sheriff for the unnecessary appoint- 
ment by such deputy of keepers for 
property levied on by him, thus im- 
posing upon the sheriff a liability for 
their hire, where the bond of the 
deputy was conditioned to save harm- 
less the shexiff touching the execu- 
tion and return of all such writs as 
should be delivered to the sheriff, and 
to save harmless and indemnify the 
sheriff from and against all charges 
against the sheriff by reason of any 
neglect of the deputy in executing 
wrongfully, or neglecting to execute, 
the office of deputy. Gorman y. Finn, 
56 App. Div. 155, 67 NYS 546 [aff 171 
N. Y. 628 mem, 63 NE 1117 mem]. 


52. Dean v. Goddard, 13 Iowa 292, 
81 AmD 433; Cleveland v. Tittle, 3 
Mex Civ, As Lola aa iOS 


53. Hightower v. Hodges, 5 Ga. A. 
408, 68 SE 541. 


Liability of sureties for officer’s 
release of property levied upon see 
supra § 876. 


54. Richmond County Inferior Ct. 
v. Barr, Dudley (Ga.) 382; Snell vy. 
Allen, 1 Swan (Tenn.) 208. 


[a] Thus, where after judgment 
against a debtor in attachment, plain- 
tiff neglects to have execution issued 
with reasonable diligence, and in econ- 
sequence of such negligence his lien 
is lost, the sureties of the officer who 
levied the attachment are not liable 
in an action on the bond by the credi- 


tor for the loss of the goods. Snell 
v. Allen, 1 Swan (Tenn.) 208. 
Sore’ Governor v. Gibson, 14 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 884-893] 


[§ 884] (4) Reversal of Decision Holding Prop- 
erty Not Exempt. Where property levied upon or 
seized by a sheriff or constable has been held by the 
court not to be exempt, the sureties on his official 
bond are not rendered liable for his refusal to re- 
lease or return such property to defendant by the 
fact that on appeal such property is subsequently 
held to be exempt.°® 


{§ 885] (5) Tender and Refusal. The sureties 
on the official bond of a sheriff or constable cannot 
be held liable for his failure to deliver property to 
the party entitled thereto where defendant, in whose 
possession such property was left, tenders it to such 
party and the tender is refused;°* but a tender to 
the attorney of the party entitled to the property 
does not relieve the sureties of liability.®® 


[§ 886] (6) Discharge of Sureties on Attachment 
Bond. The discharge of sureties on an attachment 
bond by a party to whom attached property should 
have been delivered by a sheriff or constable does 
not relieve the sureties on the officer’s official bond 
of liability for his failure ‘to make such delivery.®® 


[§ 887} (7) Possibility of Retaking Property 
Lost. The liability for sureties on the official bond 
of a sheriff or constable for the wrongful release 
by him of property in his custody is not affected by 
the fact that such property might subsequently have 
been seized and sold under final process in the suit, 
unless the failure to effectuate such subsequent sei- 
zure is caused by plaintiff’s willful default.%° 


{§ 888] (8) Judgment on Note Received for Col- 
lection. The sureties on the official bond of a sher- 
iff or constable are relieved of liability for his fail- 
ure to return a note delivered to and received by 
him for collection, where the officer has obtained 
judgment on the note, since it is thereby merged 
in the judgment.®? 


[§ 889] (9) Return by Officer as Precluding Re- 
covery on Deputy’s Bond. The fact that a sheriff 
or constable has made a return of process executed 
by his deputy does not amount to an adoption of 
the acts of the deputy so as to preclude a suit by 
the officer on the deputy’s official bond for the loss 
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of property seized under such process.*? 


[§ 890] i. Extent of Liability. Subject to the 
rule that sureties on the official bond of a sheriff 
or constable are not liable for an amount greater 
than the penal sum named in their bond,*®* they must 
respond for property lost by the neglect or wrong- 
ful acts of the officer to the extent of the full value 
of such property,®* except where its value exceeds 
the amount of the creditor’s debt, in which case the 
latter sum is the measure of their liability to him.®? 
An officer’s failure or refusal to deliver property to 
the person entitled thereto cannot impose liability 
on his sureties for the full value of such property, 
where it was afterward duly delivered.*® 


[§ 891] 6. Matters Relating to Sale’’—a. Sale 
of Property Not Belonging to Defendant in Process. 
A sale by a sheriff or constable of property not be- 
longing to defendant in the process under which the 
sale is made is a breach of his official bond for which 
the sureties thereon may be compelled to respond ;%* 
and sureties of an officer who sells, under an exe- 
cution against the holder, property held by virtue 
of a contract of conditional sale, and delivers it to 
the purchaser without requiring him to fulfil the 
conditions of the contract, are liable on his official 
bond to the real owner of the property.®® The si- 
lence of the owner, although he is cognizant that 
the sale is being or about to be made, does not pre- 
clude a recovery by him on the bond.*® ; 


[§ 892] b. Sale of Exempt Property.71 A sale 
by a sheriff or constable, acting under process, of 
property which is exempt from execution is a breach 
of his official bond for which the sureties thereon 
may be compelled to respond;*? but the sureties 
are not liable for an officer’s act in selling exempt 
property where he acts under a chattel mortgage 
containing a power of sale, and not in his official ca- 
pacity.7? 


[§ 893] c. Sale of Mortgaged Property.74 The 
sureties on the official bond of a sheriff or constable 
are liable where he sells mortgaged chattels under 
a writ and delivers them to the purchaser without 
requiring him to comply with the conditions of the 
mortgage,’ or where, in violation of statute, the of- 


56. State v. Bridges, (Mo. A.) 206 
Sw 598. 


57. Carroll v. Burgin, 159 Ala. 406, 
48 S 667. 


Liability of sureties for officer’s 
failure to deliver property to person 
entitled thereto see supra § 878. 


58. Carroll v. Burgin, 159 Ala. 406, 
48 S 667. 


59. Aigeltinger v. 
Cale i020 Gore tps 


60. Bagby v. Harris, 9 Ala. 173. 


Negligence of complaining party 
as affecting liability for loss in gen- 
eral see supra § 882. 


61. Miller v. Pharr, 87 N. C. 396. 


62. Thomas v. Hubbell, 35 N. Y. 
120. 


63. See supra § 816. 


64. Sandridge v. Jones, 2 La. Ann. 
933; State v. Langdon, 57 Mo. 350; 
State v. Meyers, 14 Oh. 538. 


Loss of property see supra § 874. 
[57 C. J.—51] 


Whelan, 133 


65. Hightower v. Hodges, 5 Ga. 
A. 408, 68 SE 541; Peo. v. Snow, 250 
Til, A, 170; Mitchell v. Com., 37 Pa. 
187. See Com. v. Phillips, 28 Pa. 
Dist. 968 (holding that, prima facie, 
the liability is measured by the 
amount indorsed on the process under 
which the property was seized). 


66. State v. Bridges, (Mo. A.) 206 
Sw 598. 


Failure to deliver property to per- 
son entitled thereto see supra § 878. 


67. Levy on property not belong- 
ing to defendant see supra § 862. 


68. Schilling v. Black, 49 Kan. 552, 
31 P 143; Spalding v. Walden, 23 La. 
Ann. 474; Noble v. Himeo, 12 Nebr. 
193, 10 NW 499; Berry v. Schaad, 50 
App. Div. 132, 68 NYS 349 [aff 28 
Misc. 389, 59 NYS 551]; Fohs v. Rain, 
39 Misc. 316, 79 NYS 872. 


69. Keck v. State, 12 Ind. A. 119, 
39 NE 899. 


70. Schilling v. Black, 49 Kan. 552, 
Sule ed ZAG 


71. Levying on exempt property 
see supra § 863. 


72. Ala.—McElhaney y. Gilleland, 
80 Ala. 183. 


Fale Bi ace v. Ocheltree, 11 Iowa 


ane State v. Samuels, 28 Mo. A. 


Nebr.—Kriesel v. Eddy, 
63, 55 NW 224. 


N. Y.—Grieb v. Northrup, 66 App. 
Div. 86, 72 NYS 481; Bishop v. Mosh- 
er, 65 Hun 519, 20 NYS 594. 


N. C.—State v. Barefoot, 
C. 224, 10 SE 170; 
N. C. 296: 


73. Baughn v. 
A.) 73 SW 1063. 


74. Levy on mortgaged property 
see supra § 864, 


75. McDaniel v. State, 118 Ind. 
239, 20 NE 739; Kackley v. State, 91 
Ind. 437. 


37 Nebr. 


104 N. 
Scott v. Kenan, 94 


Allen, (Tex. Civ. 
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ficer sells mortgaged realty in fee, although the 
rents and profits have been appraised at a sum more 
than sufficient to satisfy the execution and costs.‘® 


[§ 894] d. Sale of Property Subject to Landlord’s 
Lien.“7 A sale by a sheriff or constable of property 
subject to a landlord’s lien, with notice that rent 
is in arrears, and without satisfying the landlord, 
is a breach of his official bond for which his sureties 
may be compelled to respond.?*® 


[§ 895] e. Substitution and Sale of Other Prop- 
erty than That Levied On. ‘The substitution and 
sale under a writ, by a sheriff or constable, of other 
property of the debtor than that levied upon and 
advertised for sale, under an agreement with the 
debtor, is a breach of the officer’s official bond for 
which the sureties thereon are liable.*® 


[§ 896] f. Sale without Notice. Sureties on the 
official bond of a sheriff or constable may be com- 
pelled to respond for the officer’s breach of duty in 
selling property without giving the notice of sale 
required by statute.°° 


[§ 897] g. Private Sale. A private, rather than 
public, sale by a sheriff or constable of property lev- 
ied upon or seized by him is a breach of his official 
bond for which the sureties thereon may be com- 
pelled to respond.*+ 


[§ 898] kh. Wrongful Resale at Lower Price. 
Where a sheriff or constable, after having sold prop- 
erty under a writ for an amount greater than that 
needed to satisfy the debt, wrongfully abandons or 
permits the purchaser to abandon the sale, and re- 
sells the property for a lesser amount, thereby caus- 
ing a loss to defendant in the suit, the sureties on 
his official bond are lable therefor.*? 


[§ 899] i. Failure To Make Known Defect in 
Title to Property Sold. Where a sheriff or consta- 
ble on offering property for sale under execution 


fails to make known a defect of title which is within 

[a] Fact that officer did not know 17 NW 767. 
of mortgage lien does not relieve him 
from liability on his bond where the 
mortgage was duly recorded. Mc- 
Daniel v. State, 118 Ind. 239, 20 NE » 
739. : 


76. State v. Leach, 10 Ind. 308. 


77. Levy on property eal ieot to 
landlord’s lien see supra § 8 


78. Couch vy. Davidson, 


Kan, 55. 


C. 318 


ap Ala. 


313, 19 S 507; Governor v. Edwards, | 299; Com. 
4 Bibb (Ky.) 219; Kimbrough vv. | 273. 
Bevering, (Tex. Civ. A.) 182 SW 403. Penny 


Landlord’s lien in general see 
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Kan.—Sponenbarger v. Lemert, 23 
Miss.—Butler v. Williams, 22 Miss. 
N. C.—Buckley v. Hampton, 23 N. 
Ohe-giate v. Meyers, 14 Oh. 538. 


Pa.—Beale v. Com., 11 Serg. 
v. Yeisley, 
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his knowledge, he and the sureties on his official 
bond are responsible to the purchaser to the extent 
of the injury resulting from such failure of duty.** 


[§ 900] j. Ineffective Sale. Where a sheriff or 
constable acts in good faith in selling property un- 
der an execution, there is no breach of his official 
bond because by reason of his mistake or oversight 
the purchaser obtains no title.*4 < 


[§ 901] k. Failure To Sell. The failure of a 
sheriff or constable to sell property which he has 
levied on under execution or which it has in any 
other manner become his duty to sell is ordinarily 
a breach of his official bond, rendering the sureties 
thereon liable;*®> but a breach of the bond cannot 
be predicated upon a failure to make a sale which 
the officer could not have legally made,°® as where 
the property is exempt*’ or‘ does not belong to de- 
fendant in the process under which it was seized ;°8 
nor can any liability be founded upon a failure to 
sell which was due to a lack of bidders®® or to an 
injunction against the sale.°® It has also been held 
that an officer is not guilty of a breach of his bond 
in failing to sell attached property in his possession 
under an order of condemnation directing such sale, 
unless a legal demand has been Bebe on him for an 
execution of the order.°* 


[§ 902] 1. Failure To Execute Deed. The fail- 
ure of a sheriff or constable who has sold real estate 
under execution to make and tender a deed to the 
vendee is a breach of his official bond, and his sure- 
ties are liable therefor, whether such failure is the 
result of a corrupt intention®? or mere neglect.?* 


[§ 903] m. Particular Matters Affecting Liabili- 
ty®‘—(1) Want of Authority To Execute Process. 
It has been held that the sureties on the official 
bond of a sheriff or constable are not liable as for a 
breach of his bond for the sale of property by him 
under process which he was not authorized to exe- 
cute;°° but the contrary view has also been taken.®® 


87. State v. Boyd, 63 Ind. 428. 


88. Chapman v. Smith; 16 How. 
(U. S.) 114, 14 L. ed. 8683; State v. 
Swigart, 22 Ark. 528; Dobbs v. Mur- 
ray / County, 17.9 Gan 6245 (Goma 
Booker, 6 Dana (Ky.) 441. But see 


Miller v. Com., 5 Pa. 294 (holding 
that, where an officer returns that 
he has levied a writ, it is no excuse, 
in an action on his bond for failure 
to sell, that the property belonged to 
a third person). 


89. Com. v. Fuqua, 3 Litt. (Ky.) 


& R. 
6 Pa. Super. 


State v. Manly, 11 Lea 636; | 41. 
Union Bank vy. Barnes, 10 Humphr. 90. 


Easley v. Walker, 10 Ala. 671. 


Landlord and Tenant §§ 1408-1575. 
79. State v. Fuller, 14 Oh. 545. 


so, Brittania’ Min. Co. v. U. S 
Fidelity, etc., Co., 48 Mont. 93, 115 P 
46. 


81. Holdredge v. McCombs, 8 Kan. 
A, 663, 56 P 586; Powell v. Barley, 
Oakey. Op. 622. 


82. Sanderson v. Hamilton, 1 U. C. 
Q. B. (Ont.) 460. 


83. Com. v. Dickinson, 5 B. Mon, 
506, 438 AmD 139 


84, State v. Prime, 54 Ind. 450. 
85. Cal.—Sheehy v. Graves, 58 Cal. 


Iowa.—Cox v. Currier, 62 Iowa 551, 


244, 


86. State v. Hammett, 7 Ark. 492. 
And see cases infra notes 87, 88. 


[a] Thus, undera statute requiring 
that a sale of land or slaves levied on 
under execution must be made on the 
first day of a term of the circuit court 
of the county, where no term of 
the circuit court intervened between 
the time of the delivery of the execu- 
tion to the sheriff and the return 
term, the fact that, the sheriff did not 
sell the property levied and have the 
money in court on the return-day of 
the writ did not constitute a breach 
of his bond, since he could not legal- 
ly make a sale before the return day 
re pagk. writ. State v. Hammett, 7 Ark. 


91. Cotton v. Atkinson, 53 Ark. 98, 
13 SW 415. 


92. State v. Lines, 4 Ind. 351. 
93. State v. Lines, supra. 


94. Levy of process by officer 
lacking authority see supra § &68. 


95. State v. Hendricks, 88 Mo. A. 
560 (where a constable undertook the 
sale of property under an execution 
not directed to him, and which he 
was not authorized to execute, the 
owner’s right of action was against 
him for the wrongful conversion of 
his property, and not against the 
sureties on his official bond). 


hg ‘Turner v. Sisson, 1387 Mass. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 904-908] 


[§ 904] (2) Absence of Malice. Absence of mal- 
ice on the part of a sheriff or constable in making 
a wrongful sale of property is no protection to the 
sureties on his official bond.®7 


[§ 905] (3) Validity of Judgment. The liability 
of sureties on the official bond of a sheriff or con- 
stable for the officer’s wrongful sale of property 
under process is not affected by the irregularity or 
invalidity of the order or judgment under which 
such process issued.®§ 


[§ 906] (4) Withdrawal of Process. The sure- 
ties on the official bond of a sheriff or constable are 
not lable for the officer’s failure to sell property 
levied upon or seized by him where the execution 
or other process under which the levy was made is 
withdrawn by plaintiff therein.°® 


[§ 907] n. Extent of Liability. Where a sheriff 
or constable sells property not belonging to defend- 
ant in the process under which he acts,+ or property 
which is exempt,? the sureties on his official bond 
are liable for the value of the property, provided it 
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does not exceed the penal sum named in the bond,? 
except, as to exempt property, where the sale is re- 
garded as absolutely void, in which case the value 
of the property cannot be recovered, but only ac- 
tual damages and ecosts.4 Where an officer fails to 
sell property of which it was his duty to make sale, 
the lability of his sureties is limited to the value 
of such property, where it is less than the amount 
of the debt or judgment.® Although a sale is de- 
clared a nullity because of the officer’s default, taxes 
and insurance premiums paid by the purchaser can- 
not be recovered by him in an action on the officer’s 
bond.°® 


[§ 908] 7. Matters Relating to Collection, Custo- 
dy, or Disposition of Money—a. Failure To Pay 
Over or Account for Money.* The sureties on the 
official bond of a sheriff or constable are liable 
thereon for the failure of the officer to account for, 
or pay over to the person entitled thereto, money 
collected by him under process or otherwise coming 
into his official custody,® except where the person 
so entitled permits the officer to retain such money, 


97. State v. Dickman, 124 Mo. A. 
653, 102 Sw 44. 

98. Rollins v. State, 
53 AmD 154, 

99. Mayfield Woolen Mills v. Lew- 
is, 97 Ark. 149, 133 SW 590. 

1. Noble v. Himeo, 12 Nebr. 193, 
10 NW 499. 

Sale of property not belonging to 
defendant see supra § 891. 

2. State v. Dickman, 124 Mo. A. 
653, 102 SW 44; Kriesel v. Eddy, 37 
Nebr. 63, 55 NW 224. 

Sale of exempt property see su- 
pra § 892 

3. Liability as eerie 1% penal 
sum of bond see supra § 8 


4 McCracken v. Adler, ae Nis ©: 
400, 4 SE 138, 2 AmSR 340. 


5. State v. Reynolds, 283 Mo. 253, 
223 SW 408; State v. Nolte, (Mo.) 203 
SW 956 [rev (A.) 187 SW 8961; State 
v. Meyers, 14 Oh. 538; Hurlock v. 
Reinhardt, 41 Tex. 580. Contra State 
v. Nolte, ‘Mo. A.) 217 SW 541 [foll 
State v. Nolte, (A.) 187 SW 896 (rev 
203 SW 956)]. 


Extent of liability for loss of prop- 
erty levied on see supra § 890. 
Failure to sell see supra § 901. 


6. Friedlander v. Bell, 17 La. Ann. 
42. 

7. Preservation of, and accounting 
for, money deposited for indemnifica- 
tion of officer see infra § 952. 


8. Ala.—Baker v. Sparks, 202 Ala. 
653, 81 S 609; Pearce v. Hall, 113 Ala. 
245, ASS 250; Dennis v. Chapman, 
19 "Ala. 29, 54 AmD 186; Evans v. 
Governor, 18 Ala. 659, 54 AmD 172; 
Hill v. Fitzpatrick, 6 Ala. 314. 


Ark.—Martin v. Royster, 8 Ark. 74; 
Governor v. Pleasants, 4 Ark. 193. 

Cal.—Peo. v.: Edwards, 9 Cal. 286. 

Colo.—Peo. v. Kendall, 14 Colo. A. 
175, 59 P 409. 

Conn.—Baker v. Baldwin, 48 Conn. 
gst le 

Del.—State v. Clymer, 8 Del. 20. 

Ga.—Kirkland v. Sutherland, 11 Ga. 
A. 538, 75 SE 832. 


Ida.—Bingham viety v. Fidelity, 
aes Co., 18 Ida. 34, 88 P 829; Work 
. Kinney, 5 Ida. 716, Sy ee 745; State 


13 Mo. 487, 


v. McDonald, 4 Ida. 468, 40 P 312, 95 
AmSR 137. Compare Works v. By- 
rom, 22 Ida. 794, 128 P 551 (holding 
that, where a sheriff selling wood on 
execution agreed to return a propor- 
tionate part of the price for any defi- 
ciency of quantity, such sheriff and 
his sureties were liable for a return 
of the proper amount, provided the 
wood was measured and the shortage 
shown before the sheriff was required 
ba et to make return of the execu- 
ion). 


Ill.—Bay v. Cook, 31 Ill. 
Ve, Cook, o¥eIiH. 271. 


Ind.—Snell v. State, 43 Ind. 359. 


Ky.—Ellison v. Langdon, 135° Ky. 
60%) Las - SW. 252s) Bates’ v.VSmith; 
66 SW 714, 23 KyL 2134; Griffith v. 
Com., 10 Bush 281; Boswell v. Sher- 
iff, 8 Bush 97; Com. v. Peters, 4 
Bush 403; Sanders v. Parrott, 1 Duv. 
292; Colter v. Morgan, 12 B. Mon. 
278; Scott v. Com., 5 J. J. Marsh. 643; 
Morrow v. Governor, Hard. 489. 


La.—New Orleans v. Waggaman, 
31 La. Ann. 299; Hardee v. Dunn, 13 
La. Ann. 161. 


Md.—Merryman vy. State, 5 Harr. & 
eos 


Mo.—-State v. Peterson, 142 Mo. 526, 


336; Wood 


39 SW 453, 40 SW 1094; State v. 
Cayce, 85 Mo. 456; State v. Griffith, 
63 Mo. 545; State v. Gatzweiler, 49 
Mo. 17, 8 AmR 119; State v. Grupe, 
At Mo. 365; Evans v. Hays, 1 Mo, 
697. 


Mont.—Pue v. Wheeler, 78 Mont. 
516, 255 P 10438 [certiorari den and 
writ of error dism 275 U. S. 4838 mem, 
48 SCt 19 mem, 72 L. ed. 385 mem]; 
Maddox v. Rader, 9 Mont. 126, 22 P 
386 [rev on other grounds 150 U. S. 
128, 14 SCt 46, 87 L. ed. 1025]. 


Nebr.—Milligan v. Gallen, 64 Nebr. 
561, 90 NW 541. : 


Nev.—Nash v. Muldoon, 
404. 


N. Y.—Peo. v. Ring, 15 Wend. 623. 


N. C.—Pender County v. King, 197 
N. C. 50, 147 SE 695; Dunton v. Dox- 


16 Nev. 


ey, 52 N. C. 222; Graves v. Reed, 27 
N. C. 357; Davis v. McAlpin, 26 N. 
C. 140. 


Oh.—Hubbard v. Elden, 48 Oh. St. 
380, 2 NE: 484; Sidner v. Alexander, 
31 Oh. St. 378; Collins v. Skillen, 16 
Oh. St. 382, 88 AmD 458; King v. 
Nichols, 16 Oh, St. 80; Woolard v. 


Favorite, 17 Oh. Cir. Ct. 72, 9 Oh. Cir. 
Dec. 686; State v. Newall, 2 Oh. Cir. 
Ct. 203, 1 Oh. Cir. Dec. 444. 


Pa.—Clark v. Worley, 7 Serg. & R. 
349; Com. v. Clipsham, 16 Pa. Super. 
50; Hood Motor Sales Co. v. Allison, 
9 Pa, Dist. & Co. 337; Com. v. Shep- 
pard, 4 PaLJ 180. 


S. C.—State v. Cason, 11 S. C. 
Black v. Ramey, 35 S. C. L. 79. 


Tenn.—Rader v. Davis, 5 Lea 536; 
State v. Gilmore, 3 Sneed 503; Jones 
ee 6 Humphr. 195; 44 AmD 


Tex.—Heidenheimer vy. Brent, 59 — 
Tex. 533; De la Garzav. Booth, 28 
Tex. 478, 91 AmD 328. 


Va.—Tyree v. Wilson, 9 Gratt. (50 
Va.) 59, 58 AmD 213; Norris yv. Crum- 
mey, 2 "Rand. (23 Va.) 323. 


W. Va.—State v. McGuire, 46 W. 
Va. 328, 33 SEH 313,,76 AmSR 822; 
State v. "Hill, 17 W. Va. 452; Lucas v. 
Locke, 11 W. Va. 81. 


Ont.—Kero v. Powell, 25 U. 
Aco Een triawe Mercer, 12. Ue Cae 
P. 30. See McMartin v. Graham, 2 U. 
C. Q. B. 365 (recognizing the rule). 


See Northwestern Mfg. Co. v. Bas- 
sett, 205 Iowa 999, 218 NW 932 (hold- 
ing a sheriff liable on his bond for 
funds collected by him and deposited 
in a bank upon a time certificate of 
deposit, where such bank failed be- 
fore the expiration of the time named 
in the certificate). 


And see cases infra notes 10, 11. 


[a] Bond as covering all collec- 
tions.— Where there is nothing in the 
order of the county court appointing 
a deputy sheriff which limits his serv- 
ices to any particular district or to 
any particular character of service, 
and no such limitation appears in the 
bond executed by him to the sheriff, 
the bond covers all collections made 
by him as deputy sheriff for his en- 
tire term. pene v. Smith, 66 SW 714, 
23 KyL 2134 


[b] surplus due to defendant.— 
Defendant in an execution, whose 
goods have been sold under it by an 
officer, may maintain an action on the 
official bond of such officer to recov- 
er any surplus remaining in his hands 
after satisfying all the _ executions, 
levies, liens, and demands to which 
the same is legally subject. State v. 
Clymer, 8 Del. 20; Kirkland v. South- 


392; 
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in which ease it becomes a loan to the officer, for 
which the sureties are not liable.® 
such money was so collected or received before the 
execution of the bond does not affect the lability 
of the sureties for a subsequent or continuing re- 
fusal to pay it over to the person entitled to receive 
it;'° and a fortiori, the fact that an execution was 
delivered to an officer before his bond was executed 
does not relieve his sureties of liability for money 


afterward received thereon.11 


[§ 909] b. Conversion or Embezzlement of Mon- 
ey. Sureties on the official bond of a sheriff or con- 
stable may be compelled to respond for his conver- 
sion or embezzlement of money received by virtue 
of his office;+” unless, it has been held, he has other 
money to the same amount ready to be paid to the 
person entitled thereto;+* and where an officer who 
has sold property so mingles and mixes the proceeds 


erland, 11 Ga. A. 538, 75 SH 832; Pue 
v. Wheeler, 78 Mont. 516, 255 P 1043 
[certiorari den and writ of error dism 
275 U. S. 483 mem, 48 SCt 19 mem, 
72 L. ed. 385 mem]. 


[ec] Fees of justice of peace.—Un- 
der a statute making a constable and 
his bondsmen liable to a penalty of 
one hundred per cent per annum for 
failing to pay over, when requested, 
money collected on a judgment “or 
other demand,’ they are liable for a 
failure to turn over fees of a justice 
of the peace. State v. Peterson, 142 
Mo. 526, 39 SW 453, 40 SW 1094. 


[d] Payment over to successor.— 
A statute requiring a retiring sheriff 
to pay over to his successor all mon- 
eys received by him then remaining 
in his hands makes the mere failure 
of a retiring sheriff to pay over such 
moneys a breach of his official bond. 
Woolard v. Favorite, 17 Oh. Cir. Ct. 
72, 9 Oh. Cir. Dec. 686. 


[e] Failure to deliver securities.— 
A sheriff and his sureties are liable 
on his official bond for his failure to 
deliver to the proper parties, in ac- 
cordance with the order of court, se- 
curities received by him in his official 
capacity as the proceeds of a sale on 
partition. Collins v. Skillen, 16 Oh. 
St. 382, 88 AmD 458. 


{f] Dealings equivalent in law to 
collection.— Where a sheriff, before a 
judgment is obtained, makes an ar- 
rangement with defendant by which 
he undertakes, for a valuable consid- 
eration, to pay the debt to plaintiff, 
when the judgment is rendered and 
execution sued out, and _ returns 
“ready to render,’ he will be con- 
sidered as having collected the debt, 
and if he fails to pay plaintiff, the 
sureties in his official bond will be 
liable for his default, unless plaintiff 
was privy to such arrangement. Nor- 
ris v. Crummey, 2 Rand. (23 Va.) 323. 


{g] Failure of officer to give re- 
ceipt.—The fact that the _ statute 
makes it the duty of a constable to 
receive demands for collection, and to 
give his receipt therefor, and that the 
act concerning justices’ courts pro- 
vides a summary mode of proceeding 
against him for a failure to pay over 
on demand the money received on any 
demand placed in his hands for col- 
lection, and for which he shall have 
given his receipt, does not make his 


liability on his bond depend on his 
giving a receipt. State v. Grupe, 36 
Mo. 365 

{h] Release from _ liability.—A 


provision of the state constitution 
that “no person shall be prosecuted in 
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with his own funds that after his death his admin- 
istrator cannot distinguish the one from the other, 
such disposition of the money is equivalent to a 
conversion, and a breach of his official bond, for 
which his sureties are lable.*4 
the parties have by agreement taken attached prop- 
erty out of the custody of the law, and authorized 
the officer to sell it without reference to the legal 
proceedings, an appropriation by him of the funds 


Where, however, 


arising from the sale is a breach of private trust, 


any civil action or criminal proceed- 
ing for or on account of any act by 
him done, performed, or executed aft- 
er the first day of January, 1861, by 
virtue of military authority vested in 
him by the government of the United 
States, or that of this State, to do 
such act, or in pursuance of orders 
received by him from any person vest- 
ed with such authority,’ did not re- 
lieve a sheriff from liability on his 
bond for a misapplication, under: fed- 
eral military orders, of money com- 
ing into his hands as sheriff, for if it 
had that effect it would impair the ob- 
ligation of the sheriff’s contract to 
pay over money in his hands and thus 
contravene the federal constitution. 
fee v. Gatzweiler, 49 Mo. 17, 8 AmR 


9. Hill v. Kemble, 9 Cal. 71. Com- 
pare Boone County Bank v. Eoff, 86 
Ark. 321, 50 SW 688 (where prop- 
erty taken under attachment sued out 
by a bank was, pursuant to an order 
to that effect, sold before final judg- 
ment, and the purchaser, with the 
consent of the sheriff, gave his note 
to the bank for its estimated share of 
the proceeds, and at maturity the bank 
extended the payment thereof, and, 
when it was paid, placed the money 
to the credit of the sheriff's account, 
and before final judgment the bank 
paid the money to the sheriff’s deputy, 
on checks drawn in the name of the 
sheriff, after having first taken the 
deputy’s individual note therefor; and 
it was held that, on the entry of final 
judgment in favor of the bank, the 
sheriff and his sureties were not lia- 
ble to the bank for its share of the 
proceeds of the sale, since the fund 
paid to the bank by the purchaser was 
its property, Subject to the final judg- 
ment in the attachment suit). 


10. Wentz v. Ledoux, 24 La. Ann. 
131; State Treasurers v. Taylor, 18 
SiC. La. b24. 


11. Faulkner y. State, 9 Ark. 14; 
Peo. v. Ring, 15 Wend. (N. Y.) 6238. 
But see Boswell v. Sheriff, 8 Bush 
(Ky.) 97 (holding that the surety on 
a constable’s bond is not liable for 
money collected without suit on 
claims placed in the constable’s hands 
for collection before the execution of 
the bond, although he is liable if the 
money is made by renewing execu- 
tions, orders of attachment, or proc- 
ess after the execution of the bond). 


12. State v. Roberts, 21 Ark. 260: 
Milligan v. Gallen, 64 Nebr. 561, 90 
NW 541; Hughes v. Smith, 5 Johns. 
(N. Y.) 168; Griffin v. Underwood, 16 
Oh. St. 389. 


and not an act of official misconduct giving rise to 
a liability on his official bond.*® 


[§ 910] c. Misapplication of Money. There is a 
breach of the official bond of a sheriff or constable, 
rendering the sureties thereon liable, where he mis- 
applies or improperly distributes or disposes of the . 
proceeds of a sale made by him,?® or other money 


fa] Conversion of  securities.— 
Where a sheriff, on a sale of premises 
under an order of court, takes securi- 
ties in his own name as part of the 
purchase money, a conversion of them 
to his own use is a breach of his 
bond, for which his sureties will be 


liable. Griffin v. Underwood, 16 Oh. 
St. 389. 
13. Dumas v. Patterson, 9 Ala. 484. 


14. State v. Roberts, 21 Ark. 260. 


15. Brent v. Hohorst, 1 Tex. A. Civ. 
Cass §s43; 


16. Cal.— McComb v. Reed, 28 Cal. 
281, 87 AmD 115. 


Ky.—James v. Stone, 4 Ky. Op. 634. 


rae ee v. Leckie, 9 La. Ann. 


Mo.—State v. Langdon, 57 Mo. 350; 


Howard v. Clark, 43 Mo. 344; State v. 
Taylor, 6 Mo. A. 277. 
Mont.—Pue v. Wheeler, 78 Mont. 


516, 255 P 1043 [certiorari den and 
writ of error dism 275 U. S. 483 mem, 
48 SCt 19 mem, 72 L. ed. 385 mem]. 


Bai Y.—Rowe v. Richardson, 5 Barb. 


Ae C.—Titman v. Rhyne, 89 N. Cc. 


S. C.—State v. Boles, 18 S. GC. 534. 


See Lehigh Valley Trust Co. y. 
Scheldon, 25 Pa. Dist. 165 (recogniz- 
ing the rule). 


[a] Thus (1) where a sheriff, on 
the ground that he judges an attach- 
ment, although it is regular on its 
face, to be void on the pleadings, ap- 
plies the proceeds of property on 
which it had been levied to the satis- 
faction of a lien under a junior at- 
tachment, he is liable on his official 
bond. McComb v. Reed, 28 Cal. 281, 
87 AmD 115. (2) A constable who 
turns over the proceeds of attached 
property to a third person on mere 
notice of claim, without proof of title, 
becomes liable therefor on his bond. 
State v. Langdon, 57 Mo. 350. (3) 
Where a sale iS made by a deputy 
Sheriff under a junior execution, and 
he refuses to apply the proceeds of 
an older execution in the hands of the 
sheriff, it is a breach of his bond. 
Rowe v. Richardson, 5 Barb. (N. Y.) 
385. (4) A sheriff is liable on his 
bond for failure to apply the proceeds 
of sale of a debtor’s land in payment 
of an execution, in his hands at the 
time of the sale, issued on a judgment 
having the prior lien. Titman v, 
Rhyne, 89 N. C. 64. 


[b] Officer acting as trustee.—(1) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 910-913] 


coming into his hands in his official capacity.7 


[§ 911] d. Failure To Collect. 


igence ;18 


not his official duty so to do.1® 


[§ 912] e. Exaction of 


official bond.?° 


[§ 913] f. Particular Matters Affecting Liabili- 


A sheriff acting in place of a trustee, 
under appointment of the _ circuit 
court, acts officially in executing the 
deed of trust, and the sureties on his 
bond are liable for a misapplication 
of the funds arising from a sale un- 
der the deed of trust. State v. Tay- 
lor, 6 Mo. A. 277. (2) But the sure- 
ties are not liable where a sheriff mis- 
appropriates the proceeds of land sold 
by him under a trust which substi- 
tutes him as trustee in case the orig- 
inal trustee will not act. State v. Da- 
vis, 88 Mo. 585. 


17. Hodgson vy. Hatfield, 111 Okl. 
134, 240 P 69; Williams v. Arends, 57 
Oki6556,°157 313: 


[a] Money taken from prisoner.— 
Where a sheriff, having arrested a 
murderer, takes money from him for 
safekeeping, and afterward, with no- 
tice or information that such money 
had been taken by force from the 
murderer’s victim, pays it over to the 
prisoner’s counsel at his direction, the 
sheriff is liable to the administrator 
of decedent’s estate for the amount 
thereof. Hodgson v. Hatfield, 111 Okl. 
134, 240 P 69. 


[b] Proceeds of check seized under 
attachment.—A constable and _ the 
sureties on his bond are liable for the 
misapplication of the proceeds of a 
check seized by the officer under an 
attachment and cashed by him. Wil- 


Mams v.. Arends; 57 -Okl. (5656, 157 P 
313. 
18. Cal.—Meherin v. Saunders, 110 


Cal. 463, 42 P 966. 


Md.—Burtles v. State, 4 Md. 273; 
Mantz v. Collins, 4 Harr. & M. 65. 


N. C!—Ftubbard y.. Wal; 31 N.C. 
20; Lindsay v. Stephens, 25 NEC 92 
Quin v. Roane, 24 N. C. 144 


“ Tex.—Walton v. Gomptons 28 Tex. 
69. 


W. Va.—State v. Barnes, 52 W. Va. 
85, 43 SE 181. 


fa] Purchase price of property 
sold.——Where a constable sells prop- 
erty under execution, issues his cer- 
tificate of purchase, and fails to col- 
lect a portion of the price, he and his 
sureties are liable for the amount for 
which the property was sold. Mehe- 
rin v. Saunders, 110 Cal. 463, 42 P 966. 


[b] Failure to take out process to 
enforce collection.—(1) It has been 
held that a constable’s sureties are 
not liable for his omitting, without 
instructions to the contrary, to sue 
out execution against an insolvent 
debtor (Fisher v. Carraway, 14 N. C. 
436), (2) and that a sheriff, who has 
received for collection the note of a 
feme covert within a magistrate’s ju- 
risdiction, is not guilty of negligence, 


The sureties on 
the official bond of a sheriff or constable are liable 
for the failure of such officer to collect money which 
it was his duty to collect and which he might 
have collected if he had acted with reasonable dil- 
but such sureties are not liable for an 
officer’s failure to make a collection where it was 


Excessive 
Where a sheriff or constable: authorized to collect 
or receive money exacts from the debtor a greater 
sum than is lawfully required, there is such a breach 
of his duty as to render lable the sureties on his 
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of a sheriff or 


[57 ©.J.] 1035 


ty24—(1) Authority To Collect or Receive Payment 
—(a) In General. 


The sureties on the official bond 
constable are not responsible for 


the officer’s misapplication or eonversion of money 
which he had no official authority to receive.*? 
Thus, where an officer collects money without legal 
process of any kind, his sureties are not liable there- 
for,2° unless the statute subjects them to such lia- 
bility ;?+ and where an officer sells property taken 


on attachment by agreement between plaintiff and 


Payment. 


defendant, and without an order of court, his sure- 
ties are not liable on their bond for his failure to 
pay over the money.?® 
not lable for the loss or misapplication of anything 
other than lawful money received by an officer as 
payment of a debt or claim, in the absence of any 


Similarly, the sureties are 


authority from the creditor to receive payment in 


so as to become liable on his official 
bond, by failing to take out a war- 
rant on the claim (Graham vy. Buchan- 
an, '60)N., ‘C293; 


19. State v. Long, 29 N. C. 379; 
nae v. McCallum, 2 Baxt. (Tenn.) 


Failure of officer to do act not re- 
quired by law as imposing liability on 
sureties in general see supra § 831 


20. Snell v. State, 43 Ind. 359; 
cena Vi, Buckner, (27. (S. ©. i. 

Te 

[a] Threat to levy if excessive 


sum not paid.—An overpayment to a 
sheriff on an execution under a threat 
to levy if the sum demanded is not 
paid is obtained by ‘‘virtue of his of- 
fice,””’ and the sureties on his Official 
bond are liable therefor. Snell v. 
State, 43 Ind. 359. 


21. Liability for unofficial acts in 
general see supra § 793. 


22. U. S.—Peo. v. Hilton, 36 Fed. 
aly Pa 
+ sow ae eatanle v. Davis, 4 Greene 
Ky.—Griffith v. Com., 10 Bush 281; 


Com. v. Sommers, 3 Bush 555. 


La.—Bacas v. Hernandez, 31 La. 
Ann. 85; Merchants’ Bank v. Peters, 2 
Rob. 214. 


N. Y.—De Sisto v. Stimmel, 58 App. 
Div. 486, 69 NYS 431 [aff 31 Misc. 711, 
01. 314 (rev 29 Misc. 769, 61 NYS 


. C.—Blythe v. Outland, 33 N. C. 
ea Hilisiy. Lone, 30 Nw Cc. 513; State 
we Long, 380 N. C. 415 


Oh.—Bradt v. Skillen, 2 Oh. Dec. 
(Reprint) 727, 5 WestLMonth 72. 


Tex.—Heidenheimer v. Brent, 59 
Tex. 533 
[a] Rule applied.—(1) Where a 


sheriff having a writ of replevin for 
execution received from plaintiff in 
replevin a deposit of money in lieu 
of the bond required by statute for 
the diligent prosecution of the suit, 
and subsequently embezzled the mon- 
ey, the sureties on his official bond 
were not liable for the amount. Peo. 
v. Hilton, 36 Fed. 172. (2) The sure- 
ties on a sheriff’s official bond are not 
liable on his covenant to collect and 
account for fee bills of which he has 
acknowledged the receipt, but are on- 
ly liable for money collected on writs 
and process which the law makes it 
his duty to take and collect. . Griffith 
Van Conn, 10) sBushies COcy. 2 Shs C3) 
Where the sheriff is not authorized to 
receive from the purchaser of proper- 
ty at a judicial sale the amount of the 
mortgage or privileged debts which 


a medium other than money.?°® 


rank the claim of the seizing creditor, 
the sureties of the sheriff cannot be 
held for the amount of such debts re- 
ceived and not accounted for by the 
sheriff. Bacas v. Hernandez, 31 La. 
Ann. 85. (4) Where, after a marshal 
had levied on personal property under 
an execution, plaintiff therein deposit- 
ed a sum of money with the marshal 
to secure him against any damages 
from the levy, to be returned if suit 
was not commenced for the property 
within twenty days, and no suit was 
begun, and the marshal converted the 
money to his own use, the marshal’s 
bondsmen were not liable for the con- 
version of the money, Sinee the mar- 
shal had no official authority to re- 
ceive the deposit. De Sisto v. Stim- 
mel, 58 App. Div. 486, 69 NYS 431 [aff 
31 Mise. 711, 65 NYS 314 (rev 29 Misc. 
769, 61 NYS 57)]. (5) Where a sher- 
iff, making a sale on nartition, ex- 
ceeds the authority of his office by re- 
ceiving and collecting the notes, in- 
stead of having the notes made to the 
narties and delivering them to the 
parties, the sureties on his bond are 
not liable for the money so collected. 
Bradt v. Skillen, 2 Oh. Dee. (Reprint) 
727, 5 WestLMonth 72. 


23. ‘U. S.—U. S. v. Crane ge. BE 
Cas. No. 14,889, 3 Cranch C. C. 


Il1.—Henekler v. Monroe ibe 
Ctowiay Lio oe 


Ky.—Jones v. Com., 2 Witt. 357; 
Bernard v. Tehnaton 3 3 "Bibb 432. 
Miss.—Radford v. Hull, 30 Miss. 


aoe 
Mo.—Bogard v. Green, 8 Mo. 115. 
N. C.—Mills v. Allen, 52 N. C. 564; 
Pillis v. Long, 30 N. C. 518. But see 


Holcomb v. Franklin, 11 N. C. 274 (ap- 
plying the contrary rule). 


Mex caie bak v. Collier, 4 Heisk. 


Tex.—Heidenheimer vy. Brent, 59 
Tex. 
24. Jones v. Com., 2 Litt. (Ky.) 


357. See Bosley v. Smith, 3 Humphr. 
(Tenn.) 406 (holding that, under a 
statute imposing a penalty on a con- 
stable for failure to pay over money 
collected without process, the officer’s 
bond must be deemed to extend to and 
cover such a failure). 


eae Governor v. Perrine, 23 Ala. 
Us 
26. Brown v. Moseley, 19 Miss. 354; 


Haynes v. Bridge, 1 cones 
ye Draper v. State, 1 


[a] Payment in currency not au- 
thorized by law.—Where a defendant 
in an execution paid to the sheriff the 
amount thereof in depreciated cur- 


(Tenn. y 
Head (Tenn.) 
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[§ 914] (b) Money Received after Return Day of 
Process. In accordance with the general rule re- 
lating to money received by a sheriff or constable 
without official authority,?7 sureties on the official 
bond of such an officer are not lable for his failure 
to pay over or account for money paid to him by 
an execution debtor after the return day of the exe- 
cution,?® except where by statute their liability has 
been extended to cover such a default,?® and except 
where such money is paid to release property which 
was levied on before the return day and is in the 
officer’s possession,®° or where the money is realized 
by a sale after the return day of property levied 
on before that time.*! 


[§ 915] (2) Receipt or Custody of Money in Of- 
ficial Capacity.*? Where the receipt and custody of 
money by a sheriff or constable are in his private, 
rather than his official, capacity, the sureties on his 
official bond are not responsible for his disposition 
thereof.*? The mere fact, however, that an officer 
authorized to receive or collect a sum of money 
does so at a time prior to that at which such pay- 
ment is required te be made does not make the trans- 
action a personal one or relieve the sureties from 
liability for his wrongful disposition of the money 
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e 


[9§ 914-919 


received.°# 


[§ 916] (3) Validity of Judgment or Process. 
The sureties on the official bond of a sheriff or con- 
stable are not relieved of liability for the loss or ~ 
wrongful disposition of money received or collected 
by the officer under process because of an irregu- 
larity in such process or its issuance,?® or because 
of an error or irregularity in the rendition of the 
judgement upon which such process is based;*° and 
so the validity of the process*? or judgment*® is 
not subject to attack in an action on the bond. 


[§ 917] (4) Validity of Sale by Which Money 
Realized. In an action on the official bond of a sher- 
iff or constable for his failure to pay over the pro- 
ceeds of an execution sale of land, it may be shown 
in defense that the execution defendant had but an 
equitable title to the land which could not be sold 
under execution at law.*® 


[§ 918] (5) Duty To Pay Over Money*°—(a) In 
General. A breach of the official bond of a sheriff 
or constable cannot be predicated upon his failure 
to pay over money unless it was his official duty to 
make such payment.*? 


[§ 919] (b) Money Voluntarily Paid to Officer. 


breach of his official bond for which 


rency, adding a sum to make it equal;54 AmD 172; Beale v. Com., 7 Watts 
to par, and plaintiff in the execution (Pa.) 183. 
refused to receive it, so that defend- 31. Dennis v. Chapman, 19 Ala. 29, 


ant was compelled to pay the amount 
in other funds, and the sheriff on de- 
mand failed to repay him the depre- 
ciated funds, the sheriff's sureties 
were not liable therefor on his official 
bond, although the sheriff was person- 


ally liable. Brown v. Mosely, 19 
Miss. 354. 
{b] Conversion of note.—Where 


an officer received a note for collec- 
tion, and did not collect the money on 
it, but used it in payment of his own 
debt, his sureties were not responsi- 
ble. Haynes v. Bridge, 1 Coldw. 
(Tenn.) 32. 


{c] Setting up lack of authority to 
receive payment otherwise than in 
money.—In an action on an oOfficer’s 
bond the sureties are entitled to set 
up the lack of power in the officer to 
receive anything in satisfaction of a 
claim placed in his hands for collec- 
tion except money, or bank-notes cir- 
culating as such. Draper v. State, 1 
Head (Tenn.) 262. 


27. See supra § 913. 
238. Fitzpatrick v. Montgomery 
Branch Bank, 14 Ala. 533; Dean v. 


Governor, 13 Ala. 526; Farmers’ Bank 
v. Reid, 3 Ala. 299; Barton v. Lock- 
hawt, 2 Stew. & P. (Ala.) 109; Ste- 
phens v. Boswell, 2 J: J. Marsh. (Ky.) 
29; Rudd v. Johnson, 5 Litt. (Ky.) 
19; Turner v. Collier, 4 Heisk. (Tenn.) 


89; Thomas v. Browder, 33 Tex. 783; 
Haley v. Greenwood, 28 Tex. 680; 
Hamilton v. Ward, 4 Tex. 356. See 


Forward v. Marsh, 18 Ala. 645 (where 
an execution was, on its face, return- 
abie at a time anterior to the term to 
which by law it should have been 
made returnable, and was not amend- 
ed, the sureties of the officer were not 
liable for money collected on it by 
him after the day on which it was 
on its face returnable, and which he 
failed to pay over). 

29. James v. Yates, 3 Metc. (Ky.) 
3843 [dist Stephens v. Boswell, 2 J. J. 
Marsh. (Ky.) 29; Rudd v. Johnson, 
5 Litt. (Ky.) 19]. 


390. Evans v. Governor, 18 Ala. 659, 


veut 186; Nash v. Muldoon, 16 Nev. 


32. Liability for money payable by 
officer in private capacity see infra § 
961. 


33. U. S.—Virginia v. Turner, 28 F. 
Cas. No. 16,971, 1 Cranch C. C. 286. 


Kee ait v. Lejeune, 26 La. Ann. 


Mass.—Boston v. Moore, 3 Allen 126, 


N. J.—Jersey City v. Schoppe, 82 N. 
J. L. 697%, 82 A 913, 39- LRANS 577. 


N. C.—Ireland v. Tapscott, 68 N. C. 
300; State v. Long, 30 N. C. 415. 


S. C.—Treasurers v. Buckner, 29 S. 
C. L. 327; Treasurers v. Temples, 27 
S.C. L. 48. 


14 Qnt—Kero v. Powell, 25 U. C. C. P. 


[a] Money deposited in lieu of 
bond.—Where, on making an arrest, 
a Sheriff did not take a bail bond, but 
in lieu thereof took a deposit in mon- 
ey, the sureties of the sheriff were not 
liable for the amount, although de- 
fendant in the process offered to sur- 
render himself and demanded the mon- 
ey of the sheriff, because as between 
defendant and the sheriff, the contract 
was merely personal and in their nat- 
ural capacities. Martin v. Long, 30 
N. Cy 415, 


[b] Money received for transmis- 
sion to plaintiff.—An officer’s official 
bond is not violated by his failure to 
pay to plaintiff in a writ money in- 
trusted to him for that purpose by de- 
fendant therein after completion of 
the service. Boston v. Moore, 3 Allen 
(Mass.) 126; Jersey City v. Schoppe, 
EE N. J. L. 697, 82 A 9138, 39 LRANS 
Die 


[c] Money paid by mistake.—The 
refusal of a sheriff to pay back, on 
demand, money 
mutual mistake, in excess of the true 
amount of an execution collected by 
him, is a private matter, to be settled 
between the parties, and is not a 


received through a’ 


his sureties can be held responsible. 
Ireland v. Tapscott, 68 N. C. 300. 


34 State v. Cayce, 85 Mo. 456. | 


_[a] Rule applied.—Where a _ sher- 
iff, by consent of the parties in in- 
terest, receives the purchase money 
of land sold under a judgment in par- 
tition before the same is payable un- 
der the order of sale, he will be deem- 
ed to have received it in his official 
capacity, and the sureties on his bond 
are liable for his default in paying it 
over to the persons entitled to it. 
State v. Cayce, 85 Mo. 456. 


35. Burns v. George, 154 Ala. 626, 
45 S 421; State v. Norris, 19 Ark. 
247; Watts v. Colquitt, 66 Ga. 492; 
cea v. State, 13 Mo. 437, 53 AmD 


fa] Thus it is no defense to an 
action on a sheriff’s official bond for 
failure to pay over money made on ex- 
ecution issued from the circuit court 
on a justice’s judgment that no exe- 
cution had been issued by the justice 
and returned nulla bona before filing 
the transcript of the judgment in the 
ae court. State v. Norris, 19 Ark. 


36. Nutzenholster v. State, 37 Ind. 
457; State v. Hicks, 2 Blackf. (Ind.) 
336, 20 AmD 118; State v. Citizens’ 
oeuets etc., Co., 72 W. Va. 181, 77 SE 


37. Watts v. Colquitt, 66 Ga. 492; 
foaers v. Wood, 23 Ga. A. 56, 97 SH 

3s. 
457. 

Actions on bonds of sheriffs and 
constables in general see infra §§ 
1004-1111. 


39. Kelly v. Governor, 14 Ala. 541. 


40. liability of surety for obliga- 
tions of officer resting merely on per- 
sonal contract see infra § 21. 


41. State v. O’Neill, 114 Mo. A. 
611, 90 SW 410; Monahan v. Triumph 
Artificial Limb Co., 6 Oh. Cir. Dec. 150, 
3 Oh. Cir. Dec. 390. 


[a] Thus (1) where the termina- 


Nutzenholster v. State, 37 Ind. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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The failure or refusal of a sheriff or constable to 
repay money voluntarily overpaid to him as fees 
or expenses or in settlement of his accounts is not 
a breach of his official bond and does not render the 
sureties thereon liable.*2 


[§ 920] (6) Necessity for Demand. It has been 
-held that the failure of a sheriff or constable to pay 
over money to the person entitled thereto does not 
constitute a breach of his official bond unless the 
person entitled has demanded the money or offered 
a reasonable opportunity for payment,*? but that 
a demand is not necessary before the bringing of 
an action founded upon an officer’s failure to account 
for money collected for public purposes.*4 


[§ 921] (7) Tender and Refusal. It has been 
held that the sureties on the official bond of a sher- 
iff or constable are relieved from such liability for 
the disposition of money in his custody where the 
officer tenders payment to a person entitled to re- 
ceive money and such person refuses to receive it;*5 
but there is also authority to the contrary.*® 


[§ 922] (8) Payment of Debt. In an action on 
the official bond of a sheriff or constable who has 
collected money on an execution, the right of plain- 
tiff to the money cannot be disputed upon the ground 
that the judgment was satisfied by a recovery and 
satisfaction in another case founded upon the same 
cause of action;*” but payments by the debtor to 
execution creditors are a defense pro tanto to an 
action on an officer’s bond for failure to collect 
the execution.*® If an officer pays to plaintiff the 
amount of an execution then in force in his depu- 
ty’s hands, and the latter afterward collects it from 
defendant in execution, the deputy’s sureties are 
liable on their bond if he fails to account for it;49 


tion of the office of a sheriff did not 
ipso facto require him to pay into 
court the proceeds of a sale on execu- 
tion, his failure to do so did not con- 


by plaintiff, and 
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the sheriff refused 
to pay the money. 
Minn, 159, 79 NW 669, 77 AmMSR 666. 
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and where a deputy has neglected to pay over mon- 
ey collected on an execution, the sureties on his of- 
ficial bond are not relieved from liability to the of- 
ficer by the fact that, on being sued, the latter paid 
the money voluntarily without defending the suit.°° 


[§ 923] (9) Nonenforcement of Officer’s Liability 
for Deputy’s Default.°! The fact that a sheriff or 
constable has not paid or been compelled to pay the 
amount collected by his deputy on execution to the 
person entitled thereto does not relieve the sureties 
on the deputy’s official bond from liability for a 
failure or refusal of such deputy to pay over such 
money to the officer.5? 


[§ 924] (10) Proper Application of Money. 
There is no liability on the official bond of a sheriff 
or constable as to money which has been properly 
applied or disposed of by him.®% 


[§ 925] (11) Order To Lend Money. It has been 
held that where a court orders a sheriff or constable, 
as its agent, to lend money in his custody, the sure- 
ties on the official bond of such officer are not re- 
sponsible for the faithful execution of the personal 
trust thus imposed,** unless the provisions of such 
order as to the person to whom or mode in which 
the loan shall be made are not complied with.®® 


[§ 926] (12) Order To Bring Money into Court. 
An order directing a sheriff or constable who has 
money in his custody to bring it into court furnishes 
no defense to an action on his official bond for such 
money unless it has been brought into court pursu- 
ant to such order;°® but where an officer properly 
brings money into court, pursuant to its direction, 
no liability can be imposed upon him or his sureties 
for failing to pay it over to plaintiff pending the 


the sheriff in defraying the cost and 
expense of conveying such convicts. 
Peo. v. Foster, 133 Ill. 496, 23 NE 615. 
(2) An execution creditor cannot re- 
cover upon a Sherifft’s bond for the 
proceeds of real estate seized and sold 
under his process where such proceeds. 
were applied by the sheriff to the pay- 
ment of prior liens on the property. 
In re Bastian, 90 Pa. 472. 


Nonliability of sureties where offi- 


Hull v. Chapel, 77 


stitute a breach of his bond. State v. 46. State v. Alden, 12 Oh. 59. 

fe) awh 114 Mo. A. at oe >a 410.) 47. Hill v. Fitzpatrick, 6 Ala. 314. 
en money collected under a 

judgment has been paid to the judg- ye 2 Com. v. Bosley, 5 Bush (Ky.) 

ment creditor while the judgment is cd 

UN IO eA Se eee been stayed,| 49. McGehee v. Gewin, 25 Ala. 176. 

the officer’s failure to return e mon- 

ey to the judgment debtor on the re- 50. Andrus v. Bealls, 9 Cow. (N. 

versal of the judgment is not a breach Y.) 693. 

of his bond. Monahan v. Triumph 51. Liability of officer for defaults 


Artificial Limb Co., 6 Oh. Cir. Ct. 150, 
3 Oh. Cir. Dec. 390. 


42. Peo. v. Foster, 133 Ill. 496, 23 
NE 615; Com. v. Hoffman, 74 Pa. 105; 
Cooper v. Johnson County, (Tex. Civ. 
A.) 212 SW 528; Jeff Davis County v. 
Davis, (Tex. Civ. A.) 192 SW 291. 


43. Woolard v. Favorite, 17 Oh. 
Cir, Ct. 72; 9 Oh. Cir. Dec: 686. 


44, Moore County v. McIntosh, 31 
N. C. 307. 


45. Hull v. Chapel, 77 Minn. 159, 79 
NW 669, 77 AmSR 666. See McGehee 
v. Gerwin, 25 Ala. 176 (apparently 
recognizing the rule, but holding on 
the facts of the case that no tender 
or refusal was shown). 


[a] .Thus the sureties on a sher- 
iff’s bond cannot be held liable for a 
sum received by the sheriff on redemp- 
tion from a mortgage foreclosure, 
where the sheriff duly tendered pay- 


ment thereof to plaintiff's agent, who | 


had authority to accept and to givea 


receipt for the money, which tender | 
was refused, notwithstanding the fact | 


that a subsequent demand was made 


Sr ney in general see supra §§ 194- 


52. Willet v. Stewart, 43 Barb. (N. 
Y.) 98, 101° (“The deputy’s liability 
depends solely upon his own omission 
to pay the sheriff, and not in any 
manner upon what becomes of the 
money after the sheriff receives it, or 
who is entitled to it’). 


53. Peo. v. Foster, 133 Ill. 496, 23 
NE 615; Northwestern Mfg. Co. v. 
Bassett, 205 Iowa 999, 218 NW 932; 
In re Bastian, 90 Pa. 472. Compare 
State v. Green, 120 Md. 681, 87 A 1101 
(holding that if a sheriff, relying on 
the law as laid down by the supreme 
court actually and bona fide pays over 
to the city all fines collected by him, 
instead of one-half, as provided by 
statute, neither he nor his bondsmen 
should be required to pay any part 
thereof to the state). 


[a] Thus (1) the sureties of a 
sheriff are not liable for money re- 
ceived by him from the state for con- 
veying convicts, and not reported by 
him to the county board, when such 
money was necessarily expended by 


cer not liable in general see supra § 


54. Sanders v. Parrott, 1 Duv. 
(Ky.) 292. 
55. State v. Peacock, 45 Mo. 263; 


pte v. Elden, 43 Oh. St. 380, 2 NE 


[a] Rule applied.—(1) Where a 
sheriff is appointed a commissioner to 
lend for the benefit of a widow certain 
money belonging to her, which he 
holds for her in his capacity as sher- 
iff, and as such commissioner is di- 
rected to give bond, which he fails to 
do, the appointment as commissioner 
never takes effect, and such sheriff 
is accordingly liable for the amount on 
his bond as sheriff. State v. Peacock, 
45 Mo. 263. (2) Where the right to 
money in the hands of a sheriff is dis- 
puted, and before the rightful claim- 
ant is ascertained the court orders 
the sheriff to lend the money in a cer- 
tain manner and on certain terms, a 
partial compliance with such order, 
without showing good reason why the 
order was not strictly obeyed, will not 
release the liability of the sheriff’s 
bondsmen. Hubbard v. Elden, 43 Oh. 
St. 380, 2 NE 434. : 


56. State vy. Willard, 7 Del. 11. 
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further order of the court.57 


[§ 927] (18) Judgment for False Return.®® It 
has been that where an execution plaintiff has re- 
covered judgment against a sheriff for falsely re- 
turning nulla bona after he had made the money 
he cannot afterward bring an action on the sheriff’s 
official bond for his failure to pay over such money.°?® 


[§ 928] (14) Efforts of Plaintiff To Collect. The 
fact that, after the failure of a sheriff or constable 
to collect a claim put into his hands for collection, 
plaintiff unsuccessfully endeavors to collect it him- 
self, does not operate as a waiver of his right of 
action on the officer’s official bond for such default.®° 


[§ 929] (15) Nonreceipt of Money. Where a 
sheriff or constable has sold property under an ex- 
ecution or order of court neither he nor his sure- 
ties can be allowed to show, in an action on his of- 
ficial bond for failure to pay over the money raised 
by such sale, that he has not received the purchase- 
money, since it was his duty to receive it when the 
sale was made.®t In an action on the bond of an 
officer for his conversion of a bank draft or check 


given him in payment of a debt for the collection. 


of which process had been levied by him, it is no 
defense that he was not paid in money, since the 
injured person is entitled to treat the draft or check 
as money after its acceptance as such by the officer.°? 


[§ 930} (16) Ownership of Property from Which 
Money Realized. In an action on the official bond 
of a sheriff or constable for his failure to pay over 
or account for the proceeds of property sold under 
execution, the officer or his sureties cannot be heard 
to deny that such property belonged to the execu- 
tion defendant. 


[§ 931] g. Extent of Liability. The sureties on 
the official bond of a sheriff or constable are liable 


57. Cooley v. Lovewell, 95 Ark. 567, 


130 SW 574. GN Yo) 65208 
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70. Peo. v. Dikeman, 3 Abb. Dec. 
Governor v. Munroe, 15 


[§§ 926-932 


for his failure to pay over or account for money 
to the full amount thereof, with interest from the 
time of demand,** provided such amount does not 
exceed the penal sum of the bond.®® 


Liability of deputy’s sureties to officer. A sheriff 
or constable who has been held liable for a default 
of his deputy in failing to pay over money collect- 
ed or received by him®® is entitled to recover from 
such deputy’s sureties only the amount of the judg- 
ment rendered against the officer, and not the 
amount of interest or costs which he may have been 
compelled to pay in addition thereto;*®? nor are 
the deputy’s sureties liable for more than the amount 
of money which the deputy has received and failed 
to pay over, although judgment for a greater sum 
has been recovered against the officer.°® 


[§ 932] 8. Defaults in Connection with Taking 
Bond or Security. Where it is the duty of a sheriff 
or constable to take a bond or other security,®® the 
sureties on his official bond are ordinarily liable for 
his failure to take a bond,*° or his acceptance of 
a bond with insufficient sureties’! or for an inade- 
quate penal sum,7? or a bond which is informal,‘* 
or does not contain conditions required by statute,‘ 
or is otherwise defective,’® or a void bond.*® Where, 
however, a statute makes an officer who fails to 
take bail, or takes insufficient bail, liable as special 
bail, it has been held that the officer does not be- 
come liable upon his official bond for his failure to 
take bail, but is lable only as bail, and it is not 
until he has failed in his obligation as bail that 
the sureties on his official bond may be looked to;77 
but when he fails to perform his obligations as bail 
he becomes liable upon his official bond.7® An offi- 
cer’s sureties are not liable for a mistake of the 
officer, or his deputy or clerk, in the designation, 
in a bail bond, of the court in which the action is 
pending.*® An attempt to enforce an insufficient 


[a] Good faith of officer.—The 
good faith of a sheriff who has tak- 


58. Liability of officer for false 
return of process see infra §§ 493- 
506. 

59. Miller v. Corbett, 26 U. C. Q. 
B. (Ont.) 478; Sloan v. Creasor, 22 
War. Bo (Ont.) 127. 


60. Quin v. Roane, 24 N. C. 144. 

61. Prince v. Wood, 23 Ga. A. 56, 
97 SE 457; Ferguson v. Tutt, 8 Kan. 
370. 


Duty of officer to receive purchase 
money for property sold sce supra § 
162. 

62. Gutschenritter v. 
158 Iowa 252, 139 NW 567. 


63. Smithers v. State, 7 Mo. 342; 
Peo. v. Reeder, 25 N. Y. 302. 


64. Governor v. Raley, 34 Ga. 173; 
De la Garza v. Booth, 28 Tex. 478, 91 
AmD 328. . 

65. Liability as limited to penal 
sum named in bond see supra § 816. 

66. Liability of officer for defaults 
of deputy see supra §§ 194-205. 

67. Weaver v. Skinker, 4 Gratt. 
(45 Va.) 160. 

68. Drew v. Anderson, 1 Call (5 
Via.) 51. 

69. See supra § 555 et seq. 


Whitmore, 


N.C. 412; Black v. Ramey, 35 S. C. L. 
79. But see Arundell v. Jones, 9 N. 
C. 859 (holding that a sheriff is not 
liable on his official bond for omit- 
ting to take bail when he executes 
a capias in a civil case but is liable 
only as bail on a scire facias). 


71. CalNoble v. Desmond, 72 
Cal. 330, 14 P 16. 


Ky.—Miller v. Com., 4 B. Mon. 304. 


Nebr.—Adams v. Weisberger, 62 
Nebr. 325, 87 NW 16. 


Tex.—Lipscomb vy. Mensing, 2 Tex. 
AS Civ Cash Saab, 


See Witherspoon vy. Davidson, 14 
N. C. 361 (where an insolvent con- 
stable became surety for a stay of an 
execution committed to him for col- 
lection, there was a breach of his 
bond, as the law required him to take 
responsible sureties). 


Compare Peo. v. Robinson, 89 Ill. 
159 (holding that a sheriff who has 
not been negligent in determining the 
sufficiency of sureties is not liable on 
his bond, although the _ sureties 
eventually prove insufficient). 


72. Mayer v. Peo., 190 Ill. 109, 60 
INE)! 96.5 [atieO2 Ill VAN Lose Peon ve 
Core, 85 Ill. 248; Pickett vy. Peo., 114 
Ill. A. 188; Robinson v. Peo., 8 Ill. A. 


279. 


en an insufficient replevin bond will 
not relieve him from liability on his 
official bond, unless he has used the 
best means of forming a correct 
opinion as to the value of the prop- 
erty. Robinson v. Peo., 8 Ill. A. 279. 


[b] Failure of party to object.— 
The failure of a defendant in replevin 
to object to the replevin bond on the 
ground of insufficiency at the earliest 
possible moment, and his going to 
trial without such objection, is not a 
waiver of the insufficiency so as to 
deprive him of his remedy on the 
sheriff's official bond if the replevin 
bond is in fact insufficient. Mayer v. 
Peo., 190 Ill. 109, 60 NE 96 [aff 92 
Il. A. 123). 


73. Lipscomb v. Mensing, 2 Tex. 
As Cive Cash, 8" 636. 


74 Traweek v. Heard, 97 Ala. 715, 
12 S 166. 

75. Love v. Peo., 94 Ill. A, 237. 

76. Treasurers v. Barksdale, 19 S. 
Coie 212s 

77. Governor v. Jones, 9 N. C. 359. 

78. Peo. v. Dikeman, 3 Abb. Dec. 


Evans vy. 
Barker v. Mun- 


(N. Y.) 520, 4 Keyes 93; 
Blalock, 47 N. C. 377; 
roe, 15 N. C. 412. 


79. Nelson v. Baby, 14 U. C. Q. B. 
(Ont.) 235. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 932-936] 


bond taken by an officer does not bar the remedy 
on his official bond for the default;8° but in an 
action by attachment creditors on the official bond 
of the attaching officer for taking an insufficient 
bond in replevin for the attached property, where 
the replevyin was not decided on the merits, but on 
a voluntary discontinuance of the attachment, de- 
fendant may show that the attached property was 
exempt.*! 


Failure to return a replevin bond has been held 
to constitute a breach of the officer’s official bond, 
for which the sureties thereon are liable.*? 


Extent of liability. The measure of the amount 
for which sureties may be held liable for the taking 
of an insufficient or defective bond is the injury 
suffered by the party for whose. benefit the bond 
is required,®? provided it does not exceed the pe- 
nal sum named in the bond,** and their liability is 
not necessarily confined to the value of the prop- 
erty to the taking of which the bond relates.8® No 
damages can be recovered against an officer’s sure- 
ties for his failure to take a proper forthcoming 
bond where the party from whom he should have 
taken it was afterward discharged from liability.*® 


[§ 933] 9. Defaults with Respect to Return of 


80. Williams v. 
397, 45 S 185. 


81. Peo. v. Lee, 71 Mich. 493, 39 
NW 731. 42 8. C. L. 412. 
82. Peo. v. Robinson, 89 Ill. 159 Tenn.—Cowan v. 


(so holding on the ground that a] 424, 32 SW 388; 
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Ragan, 153 Ala. ey se v. Com., 2 Watts & S. 


S. C.—State Treasurers v. Hilliard, 


Chaffin v. Stuart, 1] Q. 
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Process—a. In General. * Sureties on the official 
bond of a sheriff or constable may be compelled to 
respond for the failure of such officer to return proc- 
ess’? within the time allowed by law therefor,** 
or the making of a false*® or defective®® return. 


[§ 934] b. Particular Matters Affecting Liability 
—(1) Validity of Process. Failure on the part of 
a sheriff or constable to return process which is on 
its face void is not a breach of his official bond ;°* 
but the sureties on the bond are liable for a failure 
to return process which is merely irregular.°? 


[§ 935] (2) Validity of Judgment. It has been 
held that no lability arises upon the bond of a 
sheriff or constable for his failure to return an ex- 
ecution issued on a void judgment;°? but there is 
also authority for the view that the sureties cannot 
be permitted to show, in order to eseape lability 
for a defective return by the officer, that the judg- 
ment was void.°+ Mere irregularities in the judg- 
ment do not relieve the sureties of lhability.9® 


[§ 936] (8) Authority and Duty To Execute 
Process. The failure of a sheriff or constable to 
return process which he was not authorized. to exe- 
cute is not a breach of his official bond;°* but the 
sureties on ‘the bond are liable for the offieer’s fail- 


N. Y.—Walter v. Middleton, 68 N. 
YF 605: 


Pa.—Com. v. Yeisley, 6 Pa. Super. 
273; Com. v. Lelar, 1 Phila. 336. 


Ont.—Clandinan v. Diekson, 8 U. C. 
B. 281; Hexon v. Hamilton, 6 U. 


Sloan, 95 Tenn. 


replevin bond is taken as well for the are 296; Kinzer v. Helm, st Ae Co. Bror Sits: 
benefit of defendant in replevin as for | 672; Armstrong v. Apple, Coldw. 
indemnity to the sheriff, and hence it | 280; Smith v. Gilmore, 3 Sneed 481; See Foster v. Peo. 121 Il. A. 165 


is the duty of the officer to return 
it, with the writ, in court, so as to 
afford defendant an opportunity to 
require additional security). 


83. Tove v. Peo., 94-TIll. A: 237. 


84. Liability as limited to penal 
sum of bond see supra § 816. 


85. Love v. Peo., 94 Ill. A. 237. 


86. Griner v. Smith, 26 Ga. A. 319, 
106 SE 20. 


87. Ala.—Marcum 
lab 6: 


Ark.—Wilson v. Young, 58 Ark. 593, 
25 SW 870; Faulkner v. State, 9 Ark. 
14; Governor v. Pleasants, 4 Ark. 
193. 


Ida.—Roth v. Duvall, 1 Ida. 149. 


Ill.—Calhoun County Ct. v. Buck, 
27 Ill. 440; Babka v. Peo., 73 Ill. A. 
246; Peo. v. Johnson, 15 Ill. A. 153. 


Ind.—State v. Youmans, 1 Ind. 90; 
State v. Guard, 6 Blackf. 519; State 
v. Spencer, 4 Blackf. 310. 


Ky.—Johnston v. Governor, 2 Bibb 
186, 4 AmD 694; Goodman vy. Root, 
2 Metc. 427; Com. v. Begley, 66 SW 
754, 23 KyL 1985. . 


La.—Gardiner v. Carpenter, 10 La. 
Ann. 128. 


Mich.—Dunphy v. Peo., 25 Mich. 


v. Burgess, 67 


10 


Mo.—Alexander v. Eberhardt, 35 


Mo. 475. 


N. J.—State v. Roberts, 12 N. J. L. 
114, 24 AmD’ 62: 


N. Y¥.—Carpenter v. Doody, 1 Hilt. 
465; Sloan v. Case, 19 Wend. 370, 25 
AmD 569. 


N. C.—McRae v. Evans, 
243. 


18 N. C. 


Planters’ Bank v. Porter, 10 Humphr. 
316; Hand v. State, 5 Humphr. 518. 


Tex.—Griswold v. Chandler, 22 Tex. 
637; Smith v. Tooke, 20 Tex. 750. 


Va.—Grandstaff v. Ridgely, 30 
Cratt eC: Wal. 


Ont.—Nelson v. Baby, 
1B BS 


And see cases infra note 88. 


{a] Liability of officer to fine as 
affecting liability on bond.—(1) Al- 
though a sheriff is liable to a fine, at 
the discretion of the proper court, for 
his failure to make due return of an 
execution, he is also liable to an ac- 
tion on his official bond by the party 
injured by his failure. Grandstaff v. 
Ridgely, 30 Gratt. (71 Va.) 1. (2) 


14 U. Cc. Q. 


Fines, penalties, and amercement of 
officer in general see supra §§ 729-— 
782. : 


8s. Ark.—wWilson v. Young, 58 
Ark. 593, 25 SW 870; State v. Saddler, 
6 Ark. 235. 


Ida.—Roth v. Duvall, 1 Ida. 149. 


Ill.—Babka v. Peo., 73 Ill. A. 246; 
Peo. v. Johnson, 15 Ill. A. 153. 


Ind.—State v. Guard, 6 Blackf. 519. 
Ky.—Dugan v. Com., 3 Ky. Op. 287. 


La.—Gardiner v. Carpenter, 10 La. 
Ann. 128. 


N. Y.—Carpenter v. Doody, 1 Hilt. 
465. 


89. Ark.—Hearn vy. Ayres, 77 Ark. 
497, 92 SW 768; Levy v. Lawson, 5 
Ark. 212. 


Ind.—State v. Youmans, 1 Ind. 90. 
Ky.—Com. v. Williams, 4 Litt. 335. 


Mo.-State v. Case, 77 Mo. 247; 
State v. Finn, 24 Mo. A. 344. 


(holding that the bondsmen of a con- 
stable are liable for a levy made un- 
‘der an execution issued on a judg- 


ment obtained on a fraudulent re- 

turn made by such officer). 

As State v. Johnson, 78 Mo. A. 
91. Hawkins v. Com., 1 T, B. Mon. 


(Ky.) 144. 


g2. Shute v. McRae, 9 Ala. 931; 
Samples v. Walker, 9 Ala. 726; Wof- 
ford v. Robinson, 7 Ala. 489; Alexan- 
der v. Eberhardt, 35 Mo. 475; Roy v. 
preema 6 UCL OY BY OVS Ont» 

LO. 


[a] Process issued to wrong offi- 
cer.—Where a statutory provision di- 
recting justices elected by the dif- 
ferent wards of a city to issue their 
processes to the constables for their 
respective wards, is merely directory, 
it is not fatal to an execution that it 
issued to the constable in another 
ward, so as to relieve him of liability 
cn his bond for failure to return the 
same. Alexander v. HEberhardt, 35 
Mo. 475. 


93. Union Motor Car Co. v. Cart- 
ledge, 133 Miss. 318, 97 S 801; Dailey 
vy. State, 56 Miss. 475. 


; ee Perdue v. Dodd, 1 Lea (Tenn.) 
410: 


95. Germon vy. Swartwout, 3 Wend. 
(N. Y.) 282; Cowan v. Sloan, 95 Tenn. 
424, 32 SW 388. 


ta Johnson v. McLaughlin, 9 Ala. 


[a] Execution on judgment against 
officer.—Sureties on a sheriff’s bond 
are not liable for his failure to re- 
turn an execution on a judgment 
against himself, although it is di- 
rected to him and delivered to him to 
be executed. Johnson vy. McLaugh- 
lin, 9 Ala. 651. 
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ure to execute process which he was not obliged to 
receive, if in fact he did receive it.®? 


[§ 937] (4) Delivery of Process to Officer in Of- 
ficial Capacity. Sureties on the official bond of a 
sheriff or constable are not liable for a failure on 
the part of such officer to return process not deliv- 
ered to him in his official capacity.°® 


[§ 938] (5) Time of Receipt of Process. The 
fact that process was received by a sheriff or con- 
stable too late to permit its full execution before 
the return day does not relieve the sureties on his 
official bond of lability for his failure to make a 
return.?® 


[§ 939] (6) Insolvency of Defendant in Process. 
Sureties on the official bond of a sheriff or constable 
are not relieved from liability for the officer’s fail- 
ure to return an execution by the fact that when 
the execution came to his hands the execution de- 
fendant had no property, but was then and still 
continued to be insolvent; but the insolvency or 
poverty of defendant may go in mitigation of dam- 
ages” except where absolute lability for the amount 
of the debt is imposed by statute upon the sureties 
in case of failure to return a writ.® 


[§ 940] (7) Providential Cause Preventing Re- 
turn. It has been held that the sureties on the of- 
ficial bond of a sheriff or constable are not liable for 
_a failure to return process which was due to a proy- 
idential cause beyond the officer’s control.* 


[§ 941] (8) Loss of Writ. The sureties on the 
official bond of a sheriff or constable have been held 
not liable for a failure to return process at the 
proper time because of the accidental loss or mis- 
placement thereof.® 
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[§§ 936-945: . 


[§ 942] (9) Nonpossession of Property Described 
in Venditioni Exponas. The fact that the property 
never came to the hands of a sheriff or constable 
does not exeuse him from liability on his official 
bond for neglect to return a venditioni exponas or 
for making a false return thereof.® 


[§ 943] (10) Abandonment of Office by Justice 
Issuing Process. It has been held that when, before 
the return day of an execution, the justice by whom 
it was issued removed from the town and delivered 
his official docket and papers to the town clerk, and 
before the return day the constable to whom the 
execution was delivered returned the same to the 
town clerk, the constable and the sureties on his 
official bond could not be held lable for failure to 


return the writ to the justice.’ 


[§ 944] (11) Acts of Plaintiff as Cause of Dam- 
age. Where the damages suffered by plaintiff in 
an action for a false return of process by a sheriff 
or constable have resulted from his own act rather 
than from the false return, he cannot recover on the 
official bond of the officer.§ 


[§ 945] (12) Participation in Making of Return, 
Where a return of process is prepared by a sheriff 
or constable but signed by his deputy, the officer 
cannot, on being held liable for an insufficient re- 
turn, recover against the deputy and the sureties on 
his official bond;® and, similarly, where an officer 
sees the return indorsed on process by a deputy be- 
fore the same is delivered into the clerk’s office, 
and with knowledge of facts showing its falsity al- 
lows the return to be made, it is in law and fact his 
return, and he cannot recover on the deputy’s official 
bond.t® Knowledge on the part of an undersheriff, 
however, that a return made by a deputy is false 


97. "Kinzer ‘v. Helm,° 7 MHeisk. 42 S.C: L, 412. Peart that the es delivered to 
(Tenn.) 672. i ’ is deputy a body execution which 
fou hee Vic Marshall County, the latter falsely returned “not 

98. Snapp v. Com., 2 Pa. 49. ay ae Goodrum v. Root, 2 Mete.| ¢ouna,” and after the false return, 


[a] Process received as agent of 
another officer.—A constable cannot 
be held liable on his official bond for 
failure to return an execution deliv- 
ered by the issuing magistrate to an- 
other constable, and by the latter 
turned over to defendant constable 
to be executed, since defendant con- 
stable in such case is merely the 
representative or agent of the consta- 
ble by whom the process was turned 
over to him. Snapp v. Com., 2 Pa. 49. 


99. Chaffin vy. Stuart, 1 Baxt. 
(Tenn.) 296; Smith v. Gilmore, 3 
Sneed (Tenn.) 481. 


1. Ind.—State v. Spencer, 4 Blackf. 
310. 


Ky.—Goodrum v. Root, 2 Mete. 427. 


S. C.—State Treasurers v, Hilliard, 
42 S.C. L. 412. 


Tenn.—Webb_ v. 
Humphr. 379. 


Tex.—Vaughan v: Warnell, 28 Tex. 
119. Compare Griswold v. Chandler, 
22 Tex. 637 (holding that, in order 
to avoid liability on the bond, not 
only the execution defendant’s in- 
solvency, but also that the money 
could not have been collected, must 
be shown). 


2. Dobbs v.' Murray County, 17 
Ga. 624; State Treasurers v. Hilliard, 


Armstrong, 5 


4 Harris v. Bradford, 4 Ala. 214; 


State v. Guard, 6 Blackf. (Ind.) 519.. 


[a] Illness.—(1) In an action ona 
sheriff's bond for a deputy’s failure 
to return an execution, it is an avail- 
able defense that the deputy was pre- 
vented by sickness from making the 
return, and that on the return day 
the sheriff was absent from the coun- 
ty, if, at the time when the sheriff 
left, the deputy was able and ex- 
pected to perform the duties of the 
office. Harris v. Bradford, 4 Ala. 214. 
(2) The sureties of a sheriff are not 
liable for his failure to return an 
execution, where it appears that on 
the return day thereof and for six 
days before he was sick, and thereby 
rendered incapable of returning the 
writ or attending the duties of his 
office, and that he so continued until 
his death. State v. Guard, 6 Blackf. 
(Ind.) 519. 


es Shippen v. Curry, 3 Metc. (Ky.) 


6. State v. Youmans, 1 Ind. 90. 


7. Hampton y. Boylan, 46 Hun (N. 
‘Ven getioile 


nay Walter v. Middleton, 68 N. Y. 
[a] TIlustration.—Where, in an 


action by a sheriff on the bond of his 
deputy for a false return, it ap- 


but before any action therefor had 
been brought, the debtor was sur- 
rendered by his bail to and taken into 
custody by the sheriff, but before the 
bail had taken the necessary steps to 
exonerate themselves from liability, 
the sheriff wrongfully discharged the 
debtor, in consequence whereof the 
bail were held liable and in turn re- 
covered against the sheriff, it was 
held that the sheriff could not recov- 
er on the bond of the deputy for the 
injury thus sustained, as the fault of 
the deputy had been remedied by the 
surrender of the debtor, and the sher- 
iff's damage resulted from his own 
aot Walter v. Middleton, 68 N. Y. 


wee Cate v. Howard, 1 Swan (Tenn.) 


{a] Effect of statute providing for 
recovery of defaults of deputy.—A 
statute providing that, where a sher- 
iff has paid or is liable to pay money 
for the default or misconduct of his 
deputy, he may by motion recover 
judgment against the deputy and his 
sureties, on satisfactory proof, does 
not change the common-law princi- 
ples applicable to such cases an‘d ‘no 
recovery can be had where the sher- 
iff himself prepares an insufficient re- 


turn. Cate v. Howard, 1 Swan 
(Tenn.) 15. 
10. Wasson v. Linster, 83 N. C. 


575. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has been held not to be imputable to the sheriff so 
as to preclude a recovery by him from the sureties 
on the deputy’s bond;t! and an officer by whom 
a return is signed may recover against his deputy 
and the sureties on the latter’s bond for damage suf- 
fered by him on account of the falsity of the return, 
where it was prepared by the deputy or in accord- 
ance with his direction and the officer did not know 
of its falsity.+? 


[§ 946] (18) Issuance of Alias Writ. Where a 
sheriff or constable fails to return process, plaintiff 
therein does not relinquish his right of action on 
the officer’s official bond by procuring the issuance 
of an alias writ.t° 


[§ 947] (14) Return to Wrong County at In- 
stance of Plaintiff. It is no defense to an action on 
the official bond of a sheriff or constable for his fail- 
ure to return a writ that, at the instance and re- 
quest of plaintiff, the officer returned it to a county 
other than the one to which it was returnable on its 
face.+* 


[§ 948] (15) Payment to Plaintiff. The main- 
tenance of an action on the official bond of a sheriff 
er constable for his failure to return an execution 
is not barred by the fact that the execution defend- 
ant has paid the amount of the execution to plain- 
tiff, although, as is elsewhere pointed out, recoy- 
ery may be had in such case to the extent only of 
the injury, if any, sustained by plaintiff by reason 
of such failure.’® 
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[§ 949] c. Extent of Liability.17 Subject to the 
rule that sureties on the official bond of a sheriff 
or constable may not be compelled to respond in a 
larger amount than the penal sum named in the 
bond,!® they are prima facie liable for a failure of 
the officer to return final process to the extent of 
the amount named in the writ,!® or, for failure to 
return an attachment, to the extent of plaintiff’s de- 
mand,?° or, for failure to return a venditioni ex- 
ponas, to the extent of the value of the property 
which was directed to be exposed to sale.24 A re- 
covery may be had, however, only to the extent of 
the injury, if any, resulting from such failure;*? 
so where the amount of an execution has been paid 
to plaintiff by defendant therein, no recovery of 
such amount can be had against the officer’s sure- 
ties,?2 but where a penalty is imposed by statute for 
failure to make a return the sureties are liable there- 
for notwithstanding such payment.?4 A false return 
warrants a recovery on the bond of the damages 
proximately resulting therefrom.?° No recovery can 
be had for a loss not resulting from the officer’s de- 
fault.?° 


[§ 950] 10. Matters Relating to Collection of 
Taxes.27 Where it is a part of the official duty of 
a sheriff to act as collector of taxes, his official bond 
covers what is done or omitted by him in that ¢a- 
pacity,?® except where he is required to give a spe- 
cial bond as tax collector, in which case such bond 
rather than the general bond must respond.?® Where 
the law does not require a special bond as tax eol- 


11. Walter v. Middleton, 68 N. Y. 
605. 
12. Naylor v. Semmes, 4 Gill & J. 


(Md.) 273. 


13. Myers v. Com., 2 Watts & S. 
(Pa.) 60. 

14. State v. Saddler, 6 Ark. 235. 

15. Com. v. Bradley, 4 J. J. Marsh. 


(Ky.) 209. 
16. See infra § 949. 


17. Insolvency of defendant as 
mitigating damages see supra § 939. 

18. See supra § 816. 

195° Roth. v. Duvall, 1° Ida. 149; 


Goodrum v. Root, 2 Metce. (Ky.) 427; 
Dailey v. State, 56 Miss. 475. 


20. Smith v. Tooke, 20 Tex. 750. 
21. Johnston v. Governor, 2 Bibb 
(Ky.) 186, 4 AmD 694. 


22. Com. v. Bradley, 4 J. J. Marsh. 
(Ky.) 209. 


23. Sanders v. Commonwealth 
Bank, 2 Metc. (Ky.) 327; Com. v. 
Bradley, 4 J. J. Marsh. (Ky.) 209. 


24. Sanders v. Commonwealth 
Bank, 2 Metc. (Ky.) 327. 


25. Hearn v. Ayers, 77 Ark. 497, 
92 SW 768; State v. Finn, 24 Mo. 
A. 344; Gibson v. Governor, 11 
Leigh (38 Va.) 600. 


[a] Thus a sheriff who makes a 
false return of ‘‘Not found” on a 
summons in a back tax suit against 
one who is a resident of the baili- 
wick, and who could have been found 
by the exercise of reasonable dili- 
gence, is responsible on his official 
bond for all damages resulting from 
a judicial sale of the property on con- 
structive service. State v. Finn, 24 
Mo. A. 344. ‘ 


[b] Value of property returned 
as delivered to party.—In an action 


on a sheriff’s bond for a false return 
alleging the delivery of property re- 
plevied to plaintiff, the measure of 
damages is the reasonable value of 
the property not so delivered at the 
time it should have been delivered, 
independent of the value of the prop- 
erty stated in plaintiff’s complaint in 
the replevin suit. Hearn v. Ayres, 77 
Ark, 497, 92 SW 768. 


[c] Amount due on execution re- 
turned nulla bona.—The amount due 
upon an execution at the return day 
is the measure of damages for a false 
return of nulla bona. Gibson v. Gov- 
ernor, 11 Leigh (38 Va.) 600. 
has Hill v. Turner, 3 Bush (Ky.) 


Liability where damage was caused 
by plaintiff’s acts see supra § 944. 


27. Collection of taxes by sheriff 
see Taxation [37 Cyc 1192]. 


a: Cal.—Peo. v. Edwards, 9 Cal. 
86. 


Ida.—State v. McDonald, 4 Ida. 468, 
40 P 312, 95 AmMSR 137. 


La.—New Orleans vy. Gauthreaux, 
36 La. Ann. 109. 


Miss.—State  v. 
Miss. 


Mo.—State v. Powell, 44 Mo. 436. 


N. C.—Brunswick County v. Wood- 
side, 31 N. C. 496; Moore County v. 
Mcintosh; sl IN. Co 30%: 


Pa.—Marion School Dist. v. Dona- 
hue, 7 Pa. Co. 264; Com. v. Compton, 
7 Pa. Co. 262. 


Va.—Munford vy. Nottoway, 2 Rand. 
(23- Va.) 313. 
WwW. Va.—State v. Hill, 17 W. Va. 
452. 


[a] Liability where tax list defec- 
tive.—Although the tax list made out 
by the clerk and delivered to the 


Matthews, 57 


sheriff is defective, he is liable on his 
official bond for failing to colleet and 
pay over the taxes. Brunswick 
County v. Woodside, 31 N. C. 496. 


29. I1l.—Cooper v. Peo., 85 Ill. 417. 


La.—Baker v. Towles, 11 La. 432; 
Police Jury v. Bullit, 8 Mart. N. S. 
323. Compare New Orleans v. Gauth- 
reaux, 36 La. Ann. 109 (holding that 
the exaction by a city of an addi- 
tional bond to secure the prompt col- 
lection and settlement of city taxes 
does not affect the sheriff’s liability 
on his general official bond in connec- 
tion with the collection of taxes, 
where the ordinancé requiring the ad- 
ditional bond declares that it is. not 
intended to supersede or affect his 
bond as Sheriff). 


N. C.—Governor v. Matlock, 12 N. 
Cir2r4. 

Or.—Columbia County v. Massie, 31 
Or. 292, 48 P 694. See Baker County 
v. Huntington, 46 Or. 275, 79 P 187 
(holding that such was the law prior 
to the act. of 1901 [L. (1901) p 245], 
providing that the | special bond 
should be additional and cumulative 
to the general bond, to which resort 
may be had for the officer’s defaults 
as tax collector .if*his special bond 


should be unenforceable or insuffi- 
cient). , 
Pa.—Stoneboro School Dist. v. 


Jenkins, 17: Pa. Co. 153, 2 Pa. Co. 300. 


[a] Failure to give special bond. 
—(1) It has been held that where a 
sheriff who is ex officio tax collector 
fails to give a special bond as such 
collector, as required by statute, his 
general official bond must respond for 
his defaults in that capacity. Ken- 
ton County v. Lowe, 91 Ky. 367, 16 
SW 82, 13 KyL 97; State v. Hill, 17 
W. Va. 452. (2) There is, however, 
also authority to the eontrary. Gov- 
ernor v. Matlock, 12 N. C. 214. 


Liability as between general and 
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lector, the fact that such a bond is actually given 
does not affect or relieve the lability of the sure- 
ties on the officer’s general official bond.2® The 
sureties on a bond relating or extending to the 
collection of taxes may be compelled to respond for 
the sheriff’s failure to pay over or account for taxes 
collected by him in the performance of his duty 
and under authority of law;*1 but they are not 
liable for taxes collected by an officer without au- 
thority,®* nor for a failure to collect taxes which 
the officer was unauthorized to collect.** 


Bond of deputy sheriff. It has been held that, 
where a sheriff is also collector of taxes, the sure- 
ties on the official bond of a deputy sheriff are lia- 
ble for the defaults of such deputy in connection 
with the collection of taxes by him,** even though 
the sheriff is required by statute to give a special 
bond as collector of taxes;°° but there is also au- 


thority for the view that the deputy’s bond does not . 


extend to his acts or defaults in collecting taxes.?° 


{§ 951] 11. Matters Relating to Fees or Compen- 
sation.®? The sureties on the official bond of a sher- 
iff or constable are liable for fees improperly col- 
lected by him;?® but the sureties on the bond of 
a de facto sheriff are not liable to the de jure sher- 
iff, upon his recovery of the office, for the fees, sal- 
ary, or other emoluments of the office which were 
received by their principal while exercising the fune- 
tions of the office.*® In an action on an officer’s 


special bonds in general see supra § 37. 
788. 


x 1132-1200. 
30. State v. Matthews, 57 Miss. 1. 
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Compensation of sheriffs and 
constables in gemeral see 


[§§ 950-954 


bond to recover for fees collected and not turned 
over to the county, payments made by the officer 
for deputy hire may be set up in defense.*? 


[§ 952] 12. Acts with Respect to Indemnity.‘ 
Sureties on the official bond of a sheriff or con- 
stable are liable for the failure of the officer to 
preserve and account for money deposited with 
him as indemnity,*? except where the statute per- 
mitting indemnity to be taken requires it to be in 
form of a bond or other prescribed security, in which 
ease it has been held, under the rule, recognized 
in some jurisdictions, that an officer’s sureties are 
liable only for acts done by him virtute officii and 
not for those done merely colore officii,*? that the 
taking of a deposit of money as indemnity imposes 


- no lability upon the sureties for its safekeeping or 


return.** 3 


[§ 953] 13. Abuse or Excess of Authority.*> If 
a sheriff or constable, while attempting to execute 
some duty of his office, abuses or exceeds his au- 
thority, or executes it in an unlawful manner, to 
the injury of another, the sureties on his official bond 
are liable therefor.*® 


[§ 954] 14. Wrongful Arrest or Imprisonment.*? 
Sureties on the official bond of a sheriff or consta- 
ble may be compelled to respond for his wrongful 
act in arresting one person under process against 
another,*’ or for a wrongful imprisonment.*® Where 
an officer wrongfully makes an arrest without a war- 


Cal.—Gomez vy. Scanlan, 2 Cal. A. 
579, 84 P 50. 


Ky.—Jones v. Van Bever, 164 Ky. 


infra §§ 


Additional bond not required by 
statute: 


In general see supra § 790. 
As discharging liability of sureties 
on official bond see supra § 823. 


31. Cal.—Peo. v. Edwards, 9 Cal. 
86. 


Ida—State v. McDonald, 4 Ida. 
468, 40 P 312, 95 AmSR 137. 


Ill.—Bay v. Cook, 31 Ill. 336; Wood 
VeCOOK Mole Li 201. 


Ky.—Kenton County v. Lowe, 91 Ky. 
367, 16 SW 82, 13 Kyl 97; Colter v. 
Morgan, 12 B. Mon. 278. 


W. Va.—State v. Hill, 17 W. Va. 452. 


$2. Greenwell v. Com., 78 Ky. 320; 
Anderson v. Thompson, 10 Bush (Ky.) 
132; Middleton v. Caldwell, 4 Bush 
(Ky.) 392; Jersey City v. Kline, 41 
N. J. L. 223; Dudley v. Oliver, 27 N. C. 
227. See State v. Barnes, 52 W. Va. 
85, 48 SE 131 (sureties on a consta- 
ble’s bond are not liable for tax bills 
once in the hands of the sheriff, and 
accounted for by him, which he 
put into the hands of the constable 
for collection, unless those owing the 
same had promised the sheriff to pay 
them, where under the statute, a con- 
stable could collect only such delin- 
quent taxes as have been put into his 
hands by the auditor). 


83. State v. Harris, 52 Miss. 686. 


84. Bay v. Cook, 31 Ill. 386; Wood 
v. Cook, 31 Ill. 271; Colter v. Morgan, 
12 B. Mon. (Ky.) 278; Jarnagin v. At- 
kinson, 4 Humphr. (Tenn.) 470. 


35. Wood v. Cook, 31 Ill. 271. 


36. Amos vy. Johnson, 3 Harr. & M. 
(Md.) 216. 


Liability for failure of officer to re- 
pay sums overpaid to him as compen- 
sation see supra § 919. 


38. Brennan v. State Bank, 10 Colo. 
A. 368, 50 P 1076; Phoenix Ins. Co. v. 
McEvony, 52 Nebr. 566, 72 NW 956; 
Treasurers v. Buckner, 27 S. C. L. 323. 


30. Curry v. Wright, 86 Tenn. 636, 
8 SW B9o. 


oi Windmiller v. Peo., 78 Ill. A. 
oO. 
41. Indemnity to officer see supra 


§§ 555-606. 


42. Comstock-Castle Stove Go. v. 
Geniield, 1 Nebr. (Unoff.) 542, 95 NW 
783. 

Liability for defaults in connection 
with custody and disposition of mon- 
ey in officer’s hands in general see su- 
pra §§ 908-931. 


43. Liability for acts of officer 
done merely under color of office see 
supra § 793. 

44. Comstock-Castle Stove Co. v. 
Caulfield, 1 Nebr. (Unoff.) 542, 95 NW 
783. 


45, liability for unauthorized or 
unofficial acts of officer in general see 
supra § 793. 


46. Copeland v. Dunehoo, 36 Ga. A. 
817, 1388 SE 267; Wieters v. May, 71S. 
C. 9, 50 SE 547. 


47. Wrongful arrest or imprison- 
ment in general see False Imprison- 
ment 25 C. J. p 439. 


48. Cambridge v. Foster, 195 Mass. 
411, 81 NE 278; Clark v. Winn, 19 Tex. 
Civ. A. 223, 46 SW 915. 


49. 
611, 69 S 15. 


Ala.—Deason v. Gray, 192 Ala. 


80, 174 SW 795, LRA1915E 172; Shields 
v. Pflanz, 101 Ky. 407, 41 SW 267, 19 
Kyl 648. 


mee v. Julliard, 25 La. Ann. 


Mich.—Kosowsky v. Fidelity, etc., 
Co., 245 Mich. 266, 222 NW 153. 


N. C.—State v. Boyd, 120 N. C. 56, 
a See 700; Spencer v. Moore, 19 N. C. 


Tex.—Branch v. Guinn, (Civ. A.) 
242 SW 482; Roberts v. Brown, 43 Tex. 
Civ. A. 206, 94 SW 888. 


Eng.—Smart v. Hutton, 8 A. & E. 
568 note, 35 ECL 734 note, 112 Re- 
print 954 note. 


[a] Thus (1) where a constable, in 
executing a valid search warrant, ex- 
ceeds his authority and commits a 
trespass by causing a person to be im- 
prisoned, the sureties on his official 
bond are liable. Gomez v. Scanlan, 2 
Cali A. -679; 84 -P) 60. " (C2) vA Ustatiite 
making sureties on the bonds of con- 
stables liable to the person injured 
“for all acts done by said officer by 
virtue and under color of his office’ is 
broad enough to cover a case of false 
imprisonment by a constable as such, 
without process or color thereof. 
State v. Boyd, 120 N. C. 56, 26 SE 700. 


[b] Preventing prisoner from giv- 
ing bond.—Where a sheriff lawfully 
arrests a prisoner on a warrant charg- 
ing him with committing a felony, and 
puts him in jail without taking him 
before a magistrate, and so prevents 
his giving bond, such conduct renders 
the officer’s suretiés liable on his offi- 
cial bond, being a failure faithfully to 
perform the duties of his office. 
Braneh vy. Guinn, (Tex. Civ. A.) 242 
SW 482. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rant, the sureties are liable if the arrest is upon a 
charge for which the officer is authorized to make 
an arrest without a warrant,®°® but not otherwise.°? 
An arrest by a sheriff or constable under process 
void on its face is not a breach of his official bond,®? 
although he may be personally liable therefor ;** 
but a mere irregularity in the process or in the com- 
plaint upon which it was issued does not relieve the 
sureties of liability for a wrongful arrest.°4 


Justification of arrest. No liability arises on the 
bond of an officer for the arrest of one charged with 
an offense of which he was not guilty, where the 
officer at the time of the arrest had reasonable 
grounds to believe that the person arrested had com- 
mitted the offense.®® 


[§ 955] 15. Assault and Battery.5® A liability 
arises upon the official bond of a sheriff or constable 
where in connection with the discharge of a duty 
of his office he commits an assault and battery,®? 
or where in overcoming resistance to the exercise of 
his duty he so exceeds his authority as to become 
the aggressor in an assault and battery, to the in- 
jury of another;°* but an officer who, without ne- 
cessity or provocation, assaults a person not a party 
to the process he is serving or about to serve is guilty 
of a personal tort, for which his sureties are not 
hhable.®° 
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[§ 956] 16. Escape.°® The escape of a prisoner 
from the custody of a sheriff or constable works 
a breach of a condition of the officer’s official bond 
that he shall faithfully perform the duties of his 
office.6¢ The sureties are prima facie liable, in a 
case of civil arrest, for the amount of the debt for 
which the arrest was made;*? but their lability is 
ordinarily limited to the actual injury which has re- 
sulted from the default,** although by some au- 
thorities this rule has been restricted to cases of the 
escape of one arrested on mesne process, and held 
not to apply to escape from an arrest on final proc- 
ess. Accordingly it may be shown in mitigation 
of damages that the person arrested was insolvent 
or unable to pay all his debts,*® or that after the 
escape the officer rearrested the debtor and commit- 
ted him to jail,°® except where actual injury is not 
the measure of damages.** Where an officer releas- 
es or permits the escape of one convicted of crime, 
the sureties on his bond are liable for the amount 
of the fine imposed upon the convict and the costs 
assessed against him.®§ 


[§ 957] 17. Failure to Commit Prisoner.®® The 
failure or neglect of a sheriff or constable to com- 
mit one to jail in accordance with an order for com- 
mitment made in a civil proceeding renders the sure- 
ties on the officer’s official bond lable to one injured 


50. Yount v. Carney, 91 Iowa 559, 
60 NW 114; Clancy v. Kenworthy, 74 
Iowa 740, 35 NW 427, 7 AMSR 508. 


51. State v. Dierker, 101 Mo. A. 
636, 74 SW 158. 


{a] Illustration.—An arrest with- 
out a warrant for a misdemeanor not 
committed in the view of the officer 
is not a breach of the officer’s bond, 
because such an arrest is not under 
color of office, although the _ officer 
thought he was acting officially and 
was personally liable for his miscon- 
duct. State v. Dierker, 101 Mo. A. 636, 
74 SW 153. 


52. Allison v. Peo., 6 Colo. A. 80, 
39 P 903; McLendon v. State, 92 Tenn, 
520, 22 SW 200, 21 LRA 738. 


53. Personal liability of officer for 
wrongful arrest see supra § 508. 


54. Roberts v. Brown, 43 Tex. Civ. 
A. 206, 94 SW 388. 


55. Com. v. Reed, 208 Ky. 587, 271 
SW 674. 


56. Cross references: 


Assault and battery in general see 
Assault and Battery 5 C. J. p 608. 


Criminal acts of officer see Tes § 962. 


Negligent injury to prisoner in offi- 
cer’s custody see infra § 958. 


57. Ga.—Copeland v. Dunehoo, 36 
Ga, A. 817, 138 SH 267. 


Ill.— Greenberg v. Peo., 225 Ill. 174, 
80 NE 100, 116 AmSR 127, 8 LRANS 
1223 (aff 125 Ill. A. 626]; Cash v. Peo., 
SQN A. 25:0! 


Ind.—State v. Walford, 11 Ind. A. 
392, 39 NE 162. 


Ky.—Martin v. Smith, 136 Ky. 804, 
125 SW 249, 29 LRANS 463; Johnson 
y. Williams, 111 Ky. 289, 63 SW 759, 
23 KyL 658, 98 AmSR 416, 54 LRA 
220. 


Mass.—Cambtidge v. Foster, 195 
Mass. 411, 81 NE 278. 

Mich.—-Kosowsky v. Fidelity, ete., 
Co., 245 Mich. 266, 222 NW 153. 

Miss.—State v. Cunningham, 106 


Miss. 140, 65'S 115, 51 LRANS 1179; 
Carlisle ae Silver Creek, 85 Miss. 380, 
37 S 101 


ares Shs A Boepple, 198 Mo. A. 
63,198 SW 50 


Ss. C—Wieters Ve May, wl Ss Ca 95-50 
SE 547. 


Tex.—Black v. Moore, 35 Tex. Civ. 
A. 613, 80 SW 867; Moore v. Lindsay, 
oh MexiCiv, Anas, Ul (Swe 2198: 


[a] Service of civil process.— 
Where an officer, in the service or ex- 
ecution of civil process, and for the 
purpose of making the service or ex- 
ecution, commits an unlawful assault, 
such assault constitutes a breach of 
his bond, for which a recovery may 
be had against the sureties. Green- 
berg v. Peo., 225 Ill. 174, 80 NE 100, 
116 AmSR 127, 8 LRANS 1223 [aff 125 
Ill. A. 626]; Cambridge v. Foster, 195 
Mass. 411, 81 NE 278. 


[b] Making arrest.—(1) Where an 
officer in making an arrest commits an 
unlawful assault on the person ar- 
rested he is liable on his official bond 
therefor. Cash v. Peo., 32 Ill. A. 250; 
Carlisle v. Silver Creek, 85 Miss. 380, 
387 S 1015. (2) So the sureties of an 
officer who in making an arrest com- 
mits an unjustifiable homicide are lia- 
ble for damages for the wrongful 
death. State v. Walford, 11 Ind. A. 
392, 39 NE 162; Martin v. Smith, 136 
Ky. 804, 125 SW 249, 29 LRANS 463; 
Johnson v. Williams, 111 Ky. 289, 63 
SW 759, 23 KyL 658, 54 LRA 220; 
State v. Cunningham, 107 Miss. 140, 
GbeS! 1mid,) 5! TURVAINS) 179s) Black. v. 
Moore, 35 Tex. Civ. A. 613, 80 SW 867; 
Moore v. Lindsay, 31 Tex. Civ. A. 13, 
71 SW 298. 


[ec] Stopping fleeing person.— 
Where an officer engaged in searching 
ah violations of the prohibition laws 
attempted to stop plaintiff's car, and 
upon its failure to stop fire at plain- 
tiff for the purpose of compelling her 
to halt, the sureties on his bond are 
liable for the officer’s assault, wheth- 
er made in bad faith or not, since 
plaintiff had not been charged with 
any offemse and even if guilty her of- 


fense was no more than a misdemean- 
or, so that the officer had no right to 
shoot her or shoot at her. Copeland 
v. Dunehoo, 36 Ga. A. 817, 138 SE 267. 


58. Wieters v. May, 71 S. C. 9, 50 
SE 547. 


59. Peo. v. Wilmoth, 45 Ill. A. 73; 
Sytes v. Dayton, 101 Md. 598, 61 A 


Liability of sureties for acts of of-. 
ficer in Seeker capacity in general 
see supra § 793 


60. Neglect eo commit prisoner see 
infra § 957. 


61.” Gruer ‘v. (Reo., 60 Bil As S133. 
Lusk v. Falls, 683 N. C. 188; William- 
son v. Webb, 2 Humphr. (Tenn.) 133; 
Spradley v. State, 23 Tex. Civ. A. 20, 
56 SW 114, 442. 


62. Lakin v. State, 89 Ind. 68; State 
v. Mullen, 50 Ind. 598. 


fa] In bastardy proceeding the 
amount adjudged against defendant is 
prima facie the amount’ of recovery 
allowable in an action on the consta- 
ble’s bond for permitting such defend- 
ante escape. Lakin v. State, 89 Ind. 


63. Crawford v. Andrews, 6 Ga. 
244; State v. Johnson, 1 Ind. 158, 
Smith 387; State v. Lawson, 2 Gill 
(Md.) 62; State v. Falls, 63 N. C. 188; 
Governor v. Matlock, 8 N. C. 425. 


64 Lakin v. State, 89 Ind. 68 (es- 
cape of defendant eommitted to jail in 
bastardy proceedings); Lines v. State, 
6 Blackf. (Ind.) 464 (escape of debtor 
arrested on capias ad _ satisfacien- 
dum). 

65. Crawford v. Andrews, 6 Ga. 
244; State v. Baden, 11 Md. 817; State 
v. Lawson, 2 Gill (Md.) 62. 


66. State v. Caldwell, 115 Ind. 6, 
17 NE 185. 
67. Lakin v. State, 89 Ind. 68; 


Lines v. State, 6 Blackf. (Ind.) 464. 


68. Spradley v. State, 23 Tex. Civ. 
A. 20, 86 SW 114, 442. 


69. Permitting escape of prisoner 
see supra § 956. 
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by such default;7° and a failure to commit one con- 
victed of crime renders the officer’s sureties liable 
for the amount of the fine and costs assessed against 
the convict.71 


[§ 958] 18. Injury to Prisoner.72 Sureties on the 
official bond of a sheriff or constable are liable for 
injuries to a prisoner in the custody of the officer 
resulting from the latter’s negligence.’* 


[§ 959] 19. Failure to Deliver Unexecuted Proc- 
ess to Successor. The failure of a sheriff or consta- 
ble to deliver over to his successor in office process 
which he has not commenced to execute has been held 
not to constitute a breach of his official bond for 
which his sureties are liable;7* but there is some au- 
thority to the contrary.’ 


[§ 960] 20. Costs and Expenses of Litigation. It 
has been held that the sureties on the official bond 
of a sheriff or constable may be compelled to respond 
for the costs and expenses of litigation which has 
resulted from the default of the officer;’® but there 
is also authority, to the contrary, that they cannot 
be held liable for the costs of an action against the 
officer to which they were not parties.‘7 Similarly, 
sureties on the official bond of a deputy have been 
held liable to his principal for expenses incurred by 
the officer in defending an action brought against 
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liams, 156 Ala. 346, 47 S 318. 
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him for an alleged default of the deputy,*® although 
in at least one jurisdiction this rule has been re- 
stricted to the costs of- actions in which a default 
on the part of the deputy was*found and the officer 
was held liable, and not to apply where the officer 
was successful;7® but it seems that the lability of 
the deputy’s sureties does not extend to the expens- 
es of appeals taken by the officer from a judgment 
against him without the consent of the deputy.*° 


[§ 961] 21. Personal Contracts of Officer. The 
sureties on the official bond of a sheriff or constable 
are not liable for obligations of the officer which 
rest merely on his personal contracts.°? 


[§ 962] 22. Criminal Acts of Officer. Sureties on 
the official bond of a sheriff or constable are not lia- 
ble to suffer in his place for a criminal offense com- 
mitted by him,®* or to indemnify individuals for the 
consequences of a criminal act, as such.6® Where 
an act of an officer renders him civilly liable, how- 
ever, his sureties are not relieved of liability on the 
bond by the fact that such act also constitutes a 
erime,§# 2 

[§ 963] E. Admissibility and Conclusiveness on 
Sureties of Adjudication against Officer—l1. Sureties 


of Officer. The authorities are not in accord as to 
the admissibility and conclusiveness upon the sure- 


(BD) Liability of officer for defaults of 


70. Snyder v. Com., 1 Penr. & W. 
(Pa.) 94. ; 
[a] Bastardy proceeding.—A sher- 


iff's neglect to commit a person con- 
victed of bastardy until his sentence 
be complied with, according to the 
decree of the court, renders him lia- 
ble on his bond to the mother of the 


child. Snyder v. Com., 1 Penr. & W. 
(Pa.) 94. 
71. Wynne v. State, (Tex. Civ. A.) 


158 SW 783. 


72. Assault and battery by officer 
see supra § 955. 


73. Indiana v. Gobin, 94 Fed. 48; 
Bx p. Jenkins, 25 Ind. A. 532, 58 NE 
560, 81 AmSR 114; Kusah v. McCor- 
kle, 100 Wash. 318, 170 P 1023, 1026, 
LRA1918C 1158 [eit Cyc]. 


74. State v. 
(Tenn.) 609. 


75. Governor v. McNair, 1 Mo. 302 
(where a judgment of the trial court 
holding the sureties liable was affirm- 
ed on an equtial division of opinion of 
the judges of the supreme court). 


76. Pruett v. Williams, 156 Ala. 
B46 fies ole, surns. Vv. George, 119 
Ala. 504, 24 S 718, 154 Ala. 626, 45 S 
421; White v. Blake, 79 Me. 114, 8 A 
457; State v. Dickman, 124 Mo. A. 653, 
102 SW 44. 


[a] Thus (1) the owner of a judg- 
ment, suing on a sheriff's bond for ac- 
cepting a spurious bond for a release 
of property levied on under execution 
on the judgment, may recover costs 
and attorney’s fees expended in de- 
fending against a supersedeas prose- 
cuted by the putative obligors on the 
ground that they did not execute the 
bond. Burns v. George, 119 Ala. 504, 
24S 718, 154 Ala. 626, 45 S 421. (2) At- 
torney’s fees incurred in an action to 
recover possession of a horse taken 
in an action of detinue, and which the 
constable refused to deliver, notwith- 
standing the tender of a bond in dou- 
ble the value of the horse, constitute 
an element of Gamages in an action on 
the constable’s bond. Pruett v. Wil- 


Parchmen, 3 Head 


Where the fact that an execution sale 
of land was void as being a sale of a 
homestead did not appear from any of 
the proceedings leading up to the ex- 
ecution, or upon the face of the sher- 
iff’s deed, the owner of the homestead 
was entitled to recover the reasonable 
cost of a’suit to set aside the sheriff’s 
deed. State v. Dickman, 124 Mo. A. 
653, 102 SW 44. (4) Where a deputy 
sheriff settled a judgment obtained 
against the sheriff for acts done by 
the deputy, but failed to have satis- 
faction entered, he was liable to the 
sheriff on his bond, conditioned to in- 
demnify the sheriff against all suits 
having their origin in the default of 
the deputy, for expenses incurred by 
the sheriff in defending a suit subse- 
quently brought on the unsatisfied 
judgment. White v. Blake, 79 Me. 
114, 8 A 457. 


77. Berry v. Schaad, 50 App. Div. 
132, 68 NYS 349 [aff 28 Misc. 389, 59 
NYS 5514. 


78. Smith v. Berry, 37 
Hoitt v. Holcomb, 32 N. H. 185 


[a] Thus, in an action on a depu- 
ty sheriff's bond, conditioned to in- 
demnify plaintiff, as sheriff, against 
all loss, damages, and costs on ac- 
count of the acts and neglects of the 
deputy, plaintiff is entitled to receive 
as damages, in addition to the sums 
paid by him or his sureties on his of- 
ficial bond to the county to satisfy 


Me. 298; 


judgments recovered against him for 


the defaults of the deputy and inter- 
est thereon, all such reasonable ex- 
penses as were incurred by him in the 
defense of the suits in which such 
judgments were rendered, including 
counsel fees and reasonable compen- 
sation for his services, and also the 
necessary expenses incurred by him 
in prosecuting his action, beyond the 
taxable costs, and the value of his 
services; but not the costs or expens- 
es incurred by him in a suit on his 
official bond to enforce payment of a 
judgment rendered against him be- 
cause of the default of the deputy. 
Hoitt v. Holcomb, 32 N. H. 185. 


deputies see supra §§ 194-205. 


79. Franklin v. Hunt, 2 Hill (N. 
a eye 


80. Conner v. Keese, 32 Hun (N. 
Y.) 98. 


81. Del.—Gould v. News Pub. Co., 
18 Del. 548, 49 A 170 [overr News Pub. 
Co. v. Gould, 17 Del. 366, 40 A 659]. 


Ind.—Wilson v. State, 13 Ind. 341. 
Bt ene v. French, 7 Mete. 


Pa.—Com. v. Swope, 45 Pa. 535, 84 
AmD 518. 


S. C.—Allen v. Ramey, 35 S. C. L. 30. 


[a] Custodian’s fee.—Where an of- 
ficer delivers attached property to a 
bailee for hire, and collects the ex- 
pense of keeping the property with 
the costs in the case, but fails to pay 
the bailee, the latter cannot recover 
the amount thereof from the officer’s 
sureties. Wilson v. State, 13 Ind. 341. 


_{b] Printer’s fees.—(1) The sure- 
ties on the official bond of a sheriff 
are not liable to a printer for his 
fees for publishing notices of audits, 
inquisitions, sales, and the like on the 
order of the sheriff (Gould v. News 
Pub. Co., 18 Del. 548, 49 A 170 [overr 
News Pub. Co. v. Gould, 17 Del. 366, 
40 A 659]; Com. v. Swope, 45 Pa. 535, 
84 AmD 518; Allen v. Ramey, 35 S. 
C. L. 30), (2) even though it was the 
duty of the sheriff to cause such ad- 
vertisements to be made (Gpuld v. 
News Pub. Co., supra [overr News 
Pub. Co. v. Gould, supra]). 


[c] Division of fees.——Where the 
obligation of a deputy sheriff to pay 
to the sheriff a part of his fees rests 
merely upon agreement between the 
parties, a failure to make such pay- 
ment is not a breach of the deputy’s 
bond to perform his duties faithfully. 
Austin v. French, 7 Mete. (Mass.) 126. 


82. South v. Maryland, 18 How. (U. 
S.) 396, 15 L. ed. 433. 


83. South v. Maryland, supra. 
84. Indiana v. Gobin, 94 Fed. 48. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ties on the official bond of a sheriff or constable of 
an adjudication against the officer.8> Thus it has 
been held that a judgment against the officer is not 
evidence against the sureties in an action on the 
bond;°° but the more general rule appears to be 
that it is admissible,®* as at least some evidence 
of the officer’s default and the extent of his liabil- 
ity.“S It has been laid down as a general rule by 
some authorities that the judgment is conclusive 
upon the sureties,S® even though the declaration 
in the action against the officer did not in terms de- 
seribe him as being such officer;®® while by other 
authorities it has been stated as a general rule that 
such a judgment is not conclusive on the sureties.*? 
According to still other decisions the judgment 
against the officer is conclusive against the sureties 
where they were notified of the action in which it was 
rendered,®? and not conclusive where they were not 
notified or afforded an opportunity to defend the ac- 
tion,®? unless upon a fair construction of the bond 
the sureties may be deemed to have undertaken to 


85. See cases infra notes 86-99. 
86. Ala.—Lucas v. Governor, 6 
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Co. v. Bartsch, 51 Minn. 474, 53 
164,38, AmSR 511]: 
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be responsible for the result of a suit against the 
officer.°* The more generally accepted view, how- 
ever, would seem to be that a judgment or other ad- 
judication against an officer is prima facie evidence, 
and only prima facie evidence, against the sureties 
on his bond,®® even though they had no notice of the 
action or proceeding in which it was rendered,®® and 
that, at least where the sureties had no such notice, 
they may defend on the ground that such judgment 
is erroneous on the merits,®? or that it was obtained 
through fraud or collusion,®® or that the court by 
which it was rendered was without jurisdiction.°®® 


[§ 964] 2. Sureties of Deputy. While a judg- 
ment against a sheriff or constable for an official 
default of his deputy! has been held not to be evi- 
dence against the sureties on the official bond of 
such deputy,? the more generally accepted rule 
would seem to be that such a judgment is prima fa- 
cie evidence against the deputy’s sureties,* even 
though they had no notice of the action in which 


NW, AmSR 506 [overr Pioneer Sav., etc., 


Co. v. Bartsch, 51 Minn. 474,°53 NW 


Ala. 826 [dist McClure v. Colclough, 
5 Ala. 67]. ' 


Ariz.—Gray v. Noonan, 5 Ariz. 16%; 
DOLE, Lic. 


Mont.—Rodini v. 
448, 43 P 501. 


N. Y.—Berry v. Schaad, 50 App. 
Div. 132, 53 NYS! 349 [aff 28 Misc. 
389, 59 NYS 551]; Peo. v. Russell, 25 
Hun 524. 


Va.—McDowell v. Burwell, 4 Rand. 
425. Va.) 317. 


Compare Governor v. Montfort, 23 
N. C. 155 (holding that a judgment 
against a sheriff for an amercement 
imposed on him is not evidence 
against his sureties to prove his de- 
fault but is evidence against them to 
prove the fact of the existence of the 
amercement itself). 


Grayham v. Washington Coun- 
ty Ct., 9 Dana (Ky.) 182; Lowell v. 
Parker, 10 Metc. (Mass.) 309, 43 AmD 
436; New York v. Ryan, 7 Daly _(N. 
Y.) 436; Carpenter v. Doody, 1 Hilt. 
(N.. Y.) 465. And see cases infra 
motes 89-96. 


88. Grayham v. Washington Coun- 
ty Ct., 9 Dana (Ky.) 182. 


89. Blyth v. Peo., 16 Colo. A. 526, 
66 P 680; Treasurer v. Schapero, 217 
Mass. 71, 104 NE 440, 441, AnnCas 
1915D 399 [cit Cyc]; Dennie v. Smith, 
129 Mass. 143; Tracy v. Goodwin, 5 
Allen (Mass.) 409; State v. Hamilton, 
16 N. J. L. 153; Musselman v. Com., 


Lytle, 17 Mont. 


7 Pa. 240; Eagles v. Kern, 5 Whart. 
(Pa.) 144; Evans v. Com., 8 Watts 
(Pa.) 398, 84 AmD 477; Masser v. 


Strickland, 17 Serg. & R. (Pa.) 354, 
17 AmD 668. 


[a] Fact of misconduct and ex- 
tent of injury resulting.—A judgment 
against a sheriff for an official default 
is conclusive against the sureties on 
his bond both as to the fact of his 
misconduct or negligences and as to 
the extent to which plaintiff was dam- 
aged thereby. Evans v. Com, 8 Watts 
(Pa.) 398, 34 AmD 477; Masser v. 
Strickland, 17 Serge. & R. (Pa.) 354, 17 
AmD 668. 


90. Dennie v. Smith, 129 Mass. 143. 
91. La.—Mullen v. Scott, 9 La. 
Ann. 173. 


Minn.—Hursey v. Marty, 61 Minn. 
430, 68 NW 1090; Beauchaine v. Mc- 
Kinnon, 55 Minn. 318, 56 NW 1065, 43 
AmSR 506 [overr Pioneer Say., ete., 


N. Y.—Berry v. Schaad, 50 App. 
Div. 132, 58 NYS 349 [aff 28 Misc. 
389, 59 NYS Soli. 


N. C.—Parker v. Woodside, 29 N. 
C296. 


S. D.—Connor y. Corson, 13 Ss. D. 


550, 838 NW 588. 
92. McBroom y. Governor, 4 Port. 
(Ala.) 90; Thomas v. Hubbell, 15 N. 


Y. 405, 69 AmD 619; State v. Colerick, 
3 Oh. 487. Compare Richards v. Mil- 
ler, 11 Pa. Super. 228 (holding a judg- 
ment rendered against an officer, in 
proceedings of which his surety had 
notice and in which he, although not 
a party, took part, conclusive upon 
the surety as to the question of lia- 
bility, but not conclusive as to the 
amount to be recovered from the 
surety, who may show that _ the 
amount recovered against the officer 
was increased by some act or fault 
of his for which the bond was not 
intended to secure him). 


93. White v. State, 1  Blackf. 
(intd.) 557; Graves v. Bulkley, 25 
Kan. 249, 87 AmR 249; Thomas v. 
Hubbell, 15'IN; Ys" 4053469) AmD) 6195 
Berry v. Schaad; 50 App. Div. 132, 63 
NYS 349 [aff 28 Mise. 389, 59 NYS 
551]; State v. Colerick, 3 Oh. 487. 
But see State v. Hamilton, 16 N. J. 
L. 153 (holding that the sureties are 
concluded by a judgment against the 
officer even though they had no no- 
tice of the action or proceeding in 
which it was rendered). 


94. Graves v. Bulkley, 25 Kan. 249, 
37 AmR 249; Peo. v. Russell, 25 Hun 
(N. Y.) 524. See Thomas v. Hubbell, 
15 N. Y. 405, 69 AmD 619 (recogniz- 
ing the rule). 


Ga.—Taylor v. Johnson, 17 Ga. 
521; Crawford v. Word, 7 Ga. 445; 
Prince v. Wood, 23 Ga. A. 56, 97 SE 
457. 

Kan. 5 25 Kan. 
439; Graves v. Bulkley, 25 Kan. 249, 
37 AmR 249. 


La.—Heath v. Shempp, 22 La. Ann. 
167. 

Me.—Dane v. Gilmore, 51 Me. 544. 

Mass.—Lowell v. Parker, 10 Metce. 
309, 43 AmD 436. 

Mich.—Peo. v. Mersereau, 74 Mich. 
687, 42 NW 153. 


Minn.—Hursey v. Marty, 61 Minn. 
430, 683 NW 1090; Beauchaine v. Mc- 
Kinnon, 55 Minn. 318, 56 NW 1065, 43 


764, 38 AmSR 511]. 
Pe ie v. Baird, (A.) 186 SW 
13) ° 

ery Y.—Carpenter v. Doody, 1 Hilt. 


aan C.—Parker v. Woodside, 29 N. C. 


oa Westerhaven Nic Clive, 5 Oh. 136; 
State v. Colerick, 3 Oh. 487. 


S. C.—State v. Cason, 11 S. C. 392 
[dist Smith v. Moore, 7 S. C. 209, 24 
AmR 479]. 


S. D.—Connor v. Corson, 13 S. D. 
550, 88 NW 588. 


Va.—Carr v. Meade, 77 Va. 142. 


96. Graves v. Bulkley, 25 Kan. 
249, 37 AmR 249; Lowell v. Parker, 
10 Metc. (Mass.) 309, 43 AmD 436; 
State v. Jennings, 14 Oh. St. 73; 
Westerhaven v. Clive, 5 .Oh. 136; 
State v. Colerick, 3 Oh. 487; State v. 
Cason, 11 S.C. 392. 


97. Fay v. Edmiston, 25 Kan. 439; 
State v. Jennings, 14 Oh. St. 73. 


[a]. Inquiry into facts permissi- 
ble.—In an action against the sure- 
ties after judgment has been ren- 
dered against the officer, the inquiry 
is not limited to whether or not there 
was fraud or collusion in obtaining 
the judgment, but inquiry may be 
made as to whethér the charges upon 
which the judgment was based are 
really true, the judgment being pri- 
ma facie evidence of their truth, but 
not conclusive; and so the facts 
themselves are open to investiga- 
tion. Fay v. Edmiston, 25 Kan. 249, 
37 AmR 249, 


98. Dane v. Gilmore, 51 Me. 544; 
Hayes v. Seaver, 7 Me. 237; Lowell 
v. Parker, 10 Metec. (Mass.) 309, 438 
AmD 436; Parker v. Woodside, 29 N. 
C. 296; State v. Jennings, 14 Oh. St. 
73; State v. Colerick, 3 Oh. 487. 


99. Fall River v. Riley, 140 Mass. 
488, 5 NE 481. 


1. Liability of officer for defaults 
of deputy see supra §§ 194-205. . 

2. Johnson y. Thompson, 4 Bibb 
(Ky.) 294. Py 

3. Westervelt v. Smith, 9 N. Y. 
Super. 449; Cox v. Thomas, 9 Gratt. 
(50 Va.) 323. See Hall v. Luther, 13 
Wend. (N. Y.) 491 Seah ehe ge recog- 
nizing the rule), 
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the judgment was rendered,‘ but that it is not con- 
clusive upon them? except, as has been held, where 
they had notice of the action in which such judg- 
ment was rendered, and the deputy defended the 
same.® 


[§ 965] F. Summary Proceedings on Official 
Bonds’—1. In General. In a number of jurisdic- 
tions, under statutes providing therefor, the liabil- 
ity of sureties on the official bond of a sheriff or con- 
stable may be enforced by summary proceedings.® 
Such summary remedies may be taken and pursued 
only in strict conformity to the statutes creating 
them,°® which statutes, being penal in their nature,?° 
must be strictly construed,!! and will not be extend- 
ed beyond their terms,'? or held to apply to defaults 
not clearly provided for,!® or which were not com- 
mitted by the officer in his official capacity.t* A 
fortiori there can be no summary remedy against 
the sureties unless given by statute;1° and a statute 
giving a summary remedy against an officert® does 
not include, and will not be extended by implication 
to include, the right to proceed summarily against 
the sureties on his bond.17 A summary remedy 
against sureties is cumulative merely, and does not 
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supersede the remedy by action on the bond.*® 


[§ 966] 2. Who May Proceed Summarily. A 
statute giving a summary remedy against the sure- 
ties on the official bond of a sheriff or constable for 
such officer’s failure to pay over money which he 
has collected on execution “on demand of plaintiff” 
refers to the execution plaintiff and not to plaintiff 
in the original action, and hence is available to a 
defendant in whose favor judgment has been ren- 
dered.1® An officer against whom judgment has 
been obtained on account of the misconduct or ‘de- 
fault of his deputy may have his remedy by motion 
against the deputy’s sureties,?° even though he has 
not yet paid the judgment against him.?!_ The state 
is entitled to the benefit of the statutory remedy on 
the official bond of an officer for a default with re- 
spect to process issued on behalf of the state.°? 


[§.967] 3. Sufficiency of Bond. Sureties on the 
official bond of a sheriff or constable cannot be held 
liable in summary proceedings thereon where the 
bond is invalid or void,?* nor, ordinarily, is a rem- 
edy by such proceedings available where the bond 
is not good as a statutory bond,?* the remedy, if 


4 Westervelt v. 
Super. 449. 


5.. “Nhomas vo Hubbell, 35 INO ¥-. 
120; Thomas v. Hubbell, 15 N. Y,. 405, 
69 AmD 619 frev 18 Barb. 9]. But 
see Fay v. Ames, 44 Barb. (N. Y.) 327 
(holding such judgment conclusive 
on the sureties even though they had 
no notice of the suit in which it was 
rendered). 


6. Chamberlain v. Godfrey, 36 Vt. 
380, 84 AmD 690. 


7 Sumiunary proceedings: 


In general see Summary Proceedings 
[37 Cyc 528]. 

Against sheriff or constable see su- 
pra §§ 696-728. 


8. See statutory provisions. 


Defaults for which summary pro- 
ceedings available see infra § 968. 


Who may proceed summarily see 
infra § 966. 


9. Maxwell v. Pounds, 116 Ala. 
551, 23 S 730; Milor v. Farrelly, 25 
Ark. 353; Calloway v. Com., 4 Bush 
(Ky.) 383. : 


{a] Jurisdiction must appear of 
record.—In proceedings against a 
sheriff and sureties by motion, all the 
facts and circumstances required by 
the statute for the exercise of juris- 
diction’ in such summary manner 
must appear in the record. Yancey v. 
Hankins, Minor (Ala.) 171. 


[b] Proceeding must be for de- 
fault actually committed.—Where a 
sheriff has committed a default in 
relation to an execution by which 
he is chargeable by one particular 
* mode, and he afterward offers’ to pay 
the sum for which he is liable, these 
facts will not warrant a rule against 
him and his sureties for failure to 
pay over money as actually collected, 
when in fact the default was in not 
making the money at all. Hodges v, 
Laird, 10 Ata. 678. 


10: Reid v. Bibb, 56 Ala. 281; 
Cooley v. Lovewell, 95 Ark. 567, 130 
“SW 574; Milor v. Farrelly, 25 Ark. 
353; Wilson v. Broder, 10 Cal. 486; 
Wood v. Orr, 10 Yerg. (Tenn.) 505, 


11. Cooley v. Lovewell, 95 Ark. 


Smith, «9 VN VY: 


567, 130 SW 574; Wilson v. Broder, 
10 Cal. 486; O’Bannon v. Huffman, 1 
B. Mon. (Ky.) 212; Hearn v. Ewin, 
3 Coldw. (Tenn.) 399; Park v. Walk- 
er, 2 Sneed (Tenn.) 503. 


12. Maxwell v. Pounds, 116 Ala. 
551, 23 S 730; Westmoreland v. Hale, 
11 Ala. 122; Robertson v. Locke, 6 
Ala. 246;. Reid vy. Bibb, 5 Ala. 281; 
Smith y. Gilmore, 3 Sneed (Tenn.) 
481; Park v. Walker, 2 Sneed 
(Tenn.)..503! Hand, ‘vis State, a4 
Humphr. (Tenn.) 475; Wood v. Orr, 
10 Yerg..(Tenn,) 505. 


[a] Personal representative of de- 
ceased surety on a sheriff’s bond is 
not liable to be proceeded against by 
the Summary method of judgment on 
motion under a statute providing for 
such remedy against the surety. 
Smith v. Gilmore, 3 Sneed (Tenn.) 
481; Park v. Walker, 2 Sneed (Tenn.) 
503. 

13. Leinkauff v. Tuskaloosa Sale, 
ete., Co., 105 Ala. 328, 16 S 891; West- 
moreland v. Hall, 11 Ala. 122; John- 
Som. Ve. Letty, ©, Alay 6285)» Reide w. 
Bibb, 5 Ala. 281; Mars v. Buckler, 1 


Bibb (Ky.) 267; Tapp v. Bonds, -57 
Miss. 281. 
[a] Return nulla bona before re- 


turn day.—The return of a writ of 
execution nulla bona within four 
days after its receipt and some time 
before the return day will not sup- 
port a motion against the sheriff and 
his sureties, under a statute author- 
izing such remedy for failure to re- 
turn on the return day. Tapp v. 
Bonds, 57 Miss. 281. 


{[b] Failure to return process of 
orphans’ court.—The act of 1819, 
which gives a summary remedy 
against a sheriff and his sureties for 
the failure to return an execution, 
does not extend to an execution is- 
sued on a ‘decree of the orphans’ 
court, and made returnable to one of 
the return days which the judge of 
the county court is required by the 
act of 1821 to appoint. Westmore- 
land v. Hale, 11 Ala. 122. 


14. Radford v. Hull, 30 Miss. 712. 


{a] Thus a motion cannot be 
maintained on the official bond of a 
constable for money paid to him by a 


judgment debtor without an execu- 


tion. Radford v. Hull, 30 Miss. 712. 
15. Hernandez v. Hugh, 22 La. 
Ann. 245; Soule v. Worsham, 22 La. 


Ann. 78; Crumpler v. Governor, 12 
BN) (O58 G74 


16. Summary remedies against 
Sn or constable see supra §§ 696- 
(20. 

17. Soule v. Worsham, 22 La. Ann. 
78; Morrow v. Newman, 1N. J. L. 54. 
Compare Jenkins v. Howell, 65 N. C. 
61 (holding that the true intent and 
meaning of a statute providing that, 
when a sheriff failed to settle with 
the auditor, the auditor should fur- 
nish to the treasurer a copy of the 
bond of the sheriff and his sureties, 
and the treasurer should, on motion, 
recover judgment against “him” was 
to authorize a judgment as upon the 
bond against the sheriff and his sure- 
ties, and hence that the word “him” 
in the statute should be read ‘‘them”’). 


anne Ark.—Levy v. Lawson, 5 Ark. 


Ky.—Carter v. Sympson, 8 B. Mon. 
155; Mars v. Buckler, 1 Bibb 267. 


Pa.—Com. v. Lelar, 13 Pa. 22. 


Tex.—De la Garza v. Booth, 28 Tex. 
478, 91 AmD 328. 


Vt.—State Treasurer v. Kelsey, 4 
Witte Fike 

Actions on official bonds see infra 
§§ 1004-1111. 

19. Chandler v. Reid, 114 Ala. 390, 
21 S 475. 

20. Weaver v. Skinker, 
(45 Va.) 160; 
(5 Va.) 538. 

21. Weaver vy. Skinker, “4 Gratt. 
(45 Va.) 160. 


4 Gratt. 
Shelton v. Ward, 1 Call 


22, State v. Nichols, 39 Miss. 318. 
fone Paddleford v. Moore, 32 Miss. 
24. Hall -v; ‘Com. 8) Bush (Gsvo 
378; Calloway v. Com., 4 Bush (Ky.) 


383; State Bank v. Twitty, 9 N. C. 5; 
Goodwin v. Sanders, 9 Yerg. (Tenn.) 
ne Mallory v. Miller, 2 Yerg. (Tenn.) 
13. 


[a] Penalty exceeding statutory 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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any, in such ease being by ordinary action.2° Where 
a statute expressly provides, however, that a bond 
shall be valid and binding, although not in the stat- 
utory form, the summary remedy is available against 
the sureties.2® It has been held that a summary pro- 
ceeding upon a bond is not precluded by the fact 
that the bond was not registered or recorded as re- 
quired by statute,?7 or that, although duly regis- 
tered, it does not appear to have been accepted by 
the proper officers and registered by their order.?® 


[§ 968] 4. Defaults for Which Summary Remedies 
Available. Summary proceedings to enforce the lia- 
bility of sureties on the official bond of a sheriff or 
constable have been held to be available, under stat- 
utes providing for such proceedings, for such offi- 
cer’s failure to serve process,*® failure to pay a 
county order,®° failure to collect money which might 
have been collected by the use of reasonable dili- 
gence,*! failure to pay over money collected*? or to 
account for money in his official custody,** the loss 
of property in the official custody of the officer,*?4 
failure to settle his accounts with the county audi- 
tor,*> failure to note on an execution the time of 
its delivery to him,*® failure to return process*? 
within the time prescribed by law,’ or making a 
false®® or insufficient*®? return. A summary remedy 
provided by statute against an officer’s sureties has 
been held to be available for a default of such offi- 
cer’s deputy.*? 


Defaults before enactment of statute. A summary 


requirement.—W here the penalty 29. 
named in an Officer’s bond is larger 30 
than is required by law a summary = 
judgment against the sureties cannot 
be entered on motion. State Bank v. $1. 
Twitty, 9 N.C. 5. 


[b] Wrong obligee.—A motion 
cannot be maintained against a sher- 
iff on his bond for the nonpayment 
of taxes, if the bond is made payable 
to the county trustee, instead of to 
the governor, as required by the act; 
but, the bond being defective under 
the statute, the remedy, if any, is by 
an action thereon at law. Mallory v. 
Miller, 2 Yerg. (Tenn.) 113. 


[ec] Want of acknowledgment and | 9,9. 
delivery.—A motion for summary ul 
judgment against the sureties will 
not lie on a sheriff’s bond which is 
not acknowledged and delivered as e 
required by law. Goodwin vy. Sanders, Nev.—Nash_ v. 
9 Yerg. (Tenn.) 91. 404. 


25. See cases supra note 24. Tenn.—Snell 


Motions on bonds see infra §§.1004-| Um nt. 8>- 
1111. 
Irregularities or informalities in 680: 
bond as affecting liability of sureties iViar 
see supra §§ 800-805. 


26. Cox v. Ross, 56 Miss. 481, 485 142: 
(“The meaning of the section is Q 
that it shall be valid and bind- 

ing as a statutory bond, and entitle Cas. 229 
parties protected by it to invoke all rs , 
the remedies pointed out by the law- 


29 SE 976. 


money). 


32. Ala.—Price v. 
Robertson v. Locke, 6 Ala. 246. 


Ark.—Milor v. Farrelly, 25 Ark. 353.|119; Griswold v. Chandler, 22 Tex. 
Cal.—Wilson v. Broder, 10 Cal. 486. 7. 
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Atkinson v. Hulse, 30 Ark. 760. 
State v. Keadle, 44 W. Va. 594, 


Hodges v. Laird, 10 Ala. 678; 
Beayvittiv.semith, 7 Ala.” U75: 
vy. Jaekson, 1 Ala. 207. 


iff had made all 


Tex.—Haley v. Greenwood, 28 Tex. 


Carr v. Meade, v. 
Goss v. Southall, 23 Gratt. (64 Va.) | 219, 49 AmD 53; 
825; Cook v. Hays, 9 Gratt. (50 Va.) 
Tyree v. Donnally, 9 Gratt. (50 40. 


Va.) 64; Chapman v. Chevis, 9 Leigh Ps k 4 8s 
(36 Via. t29TS GEG WoL Cotton 2) Va: | Gig ee ee epee ieee 


33. Dane v. McArthur, 57 Ala. 448; 41, 
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remedy is not available against an officer’s sureties 
for his defaults occurring prior to the enactment of 
the statute giving such remedy.*? 


[§ 969] 5. Considerations Affecting Availability 
of Summary Remedy—a. Doubt as to Duty. A sum- 
mary remedy against a sheriff or constable and the 
sureties on his official bond is available only in cas- 
es of intentional delinquency on the part of the of- 
ficer,*® and hence cannot be pursued for a failure to 
pay over money which was due to a well-founded 
doubt as to the right of the party to receive it.*# 


[§ 970] b. Validity of Judgment or Process. On 
motion against a sheriff or constable and the sure- 
ties on his official bond for a neglect on the part 
of such officer to pay over the proceeds of sales of 
property, the sureties cannot object to the suffi- 
ciency of the judgment*® or execution*® under which - 
the sales were made and the money received; nor 
is the fact that an execution was irregular and void- 
able any defense to a motion against an officer and 
his sureties for an illegal return of the same “not 
satisfied.”47 


[§ 971] c. Pendency of Action. The pendency of 
an ordinary action against a sheriff or constable 
and the sureties on his official bond for an official 
default on the part of such officer is no bar to the 
prosecution of a summary remedy for another and 
different default, although both oceurred in con- 


son v. McLaughlin, 9 Ala. 551; Wof- 
ford v. Robinson, 7 Ala. 489. 


Ky.—Mitcheson v. Foster, 3 Mete. 
324; Goodrum v. Root, 2 Mete. 427; 


Reid Sanders v. Commonwealth Bank, 2 


Mete. 327; Stephens v. Lewis, 8 B. 
v, Locke, @ Ala, 246 (recognizing the | Mon. 180; Trover v. Sharp, 4 J. J. 
rule, but holding, that, where a sher- Pe 79; Kennedy v. Coleman, 2 


the money on an 
execution, a part before the return 
day and the residue afterward, he and 
his sureties were not chargeable ina 360: 
summary proceeding under the stat- |: 2 
ute for negligence 


Miss.—Cox vy. Ross, 56 Miss. 481. 
Tenn.—Chaffin v. Crutcher, 2 Sneed 
Webb v. Armstrong, 5 Humphr. 
379; Doyle v. Glenn, 4 Humphr. 309; 
Snell v. Rawlings, 3 Humphr. 85; 
Wood v. Orr, 10 Yerg. 505; Williams 
v. Harvey, Cooke 466. 


Tex.—Vaughan v. Warnell, 28 Tex. 


in making the 


Cloud, 6 Ala. 


63 
And see cases infra note 38. 


Muldoon, 16 Nev. 
38. Wofford v. Robinson, 7 Ala: 
cen 489; Mitcheson v. Foster, 3 Metce. 
Rawlings, 3 (Ky.) 324; Sanders v. Com. Bank, 2 
Metc. (Ky.) 327; Kennedy v. Cole- 


man, 2 Litt. (Ky.) 6. 
supra note 37. 

142; 39. Garrett v. Hamblin, 19 Miss. 
Hand v. State, 5 
Humphr. (Tenn.) 518. 


Perdue v. Dodd, 1 Lea (Tenn.) 


And see cases 


ie Nias 


204; Barnes vy. White, 2 Swan (Tenn.) 
442. 


Snell v. Rawlings, 3 Humphr. 


giver’). Peo, v. McHatton, 7 Ill. 731; Wash-| (Tenn.) 85; Hogue v. Cottle, 2 Va. Cas. 
Sy Barnes! vin-White, 2. Swan} meron County ¥, Dunn, 21 Gratt, (93 1(4 Vas) 229. 

(Tenn.) 442. NEL) ie OS 3 42. Wood y. Orr, 10 Yerg. (Tenn.) 
Filing or recording bond of: 24. Cleveland v. Tittle, 3 Tex. Civ. | 505. 


Constable see supra § 68. A. 191, 22 SW 8. 


Sheriff see supra § 17. 
28. Jenkins v. Howell, 65 N. C. 61. 8s 
Acceptance or approval of bond of: 37. 

Constable see supra § 68. 

Sheriff see supra § 17. 

[57 C. J.—52] 


35. Jenkens v. Howell, 65 N.C. 61. 44. 
36. Chandler v. Henry, 90 Ala. 271, 
96. 


Ala.—Noble v. Whetstone, 45 
Ala. 361; Shute v. McRae, 9 Ala. 931; 47. - 
Samples v. Walker, 9 Ala. 726; John- Humphr. (Tenn.) 332, 42 AmD 4384. 


43. Wilson v. Broder, 10 Cal. 486. 
Wilson v. Broder, supra. 

45. Peo. v. McHatton, 7 Ill. 731. 
46. Peo. v. McHatton, supra. 
Stevenson Vv McLean, s 


A ae 
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nection with the same process.*® 


[§ 972] d. Injury to Complaining Party. The 
fact that an execution plaintiff has suffered no in- 
jury through the official default of a sheriff or con- 
stable in connection with the execution or return 
of the writ does not bar summary proceedings 
against the officer and the sureties on his official 
bond for a statutory penalty for such default.*? 


[§ 973] e. Liability of Property to Seizure and 
Sale. On a motion under a statute against a sher- 
iff or constable and the sureties on his official bond 
for the failure of such officer to make the money on 
an execution, it is competent for the sureties to 
show that property in the execution defendant’s 
possession was not subject to levy and sale to satis- 
fy the writ.°° 


[§ 974] f. Receipt of Money. Where plaintiff in 
an execution has received the money or property 
thereon either before or after the return of the exe- 
cution, he cannot recover by motion against the sher- 
iff or constable or the sureties on his official bond for 
the officer’s failure to return the execution within 
the time prescribed.®! The receipt of part of the 
money due on an execution, however, after the officer 
levying it has rendered himself liable by making an 
insufficient return does not preclude plaintiff from 
proceeding summarily against such officer and his 


sureties for the balance of the debt®? and a penalty | 


or damages given by statute.°* 


[§ 975] g. Tender of Amount Due. In summary 
proceedings against a sheriff or constable on his 
official bond for failure to return an execution, a 
tender by him of the amount thereof after notice 
and before judgment is no defense, where a tender 
is not deemed a discharge of the liability.°* 


[§ 976] h. Issuance of Alias Writ. The mere is- 


suing of an alias execution is not a forfeiture of © 
the right of plaintiff therein to proceed summarily 
against a sheriff or constable and the sureties on 
his official bond for a failure to return the original 
execution®® or the making of an insufficient return.°® 


[§ 977] i. Legality of Tax Levy. In summary 
proceedings against a sheriff, acting as tax collec- 
tor,°? and the sureties on his official bond for moneys 
collected or received by such officer as taxes, defend- 
ants cannot be heard to object that the tax was not 
lawfully levied.®® 


[§ 978] j. Judgment against Officer. The recoy- 
ery of a judgment against a sheriff or constable for 
an official default does not bar summary proceedings 
for the same default against the sureties on his 
official bond, where such judgment is unavailing.®® 


[§ 979] k. Death or Absence of Officer.°° It has 
been held that, where the rule obtains that a sum- 
mary proceeding cannot be maintained against the 
sureties on the official bond of a sheriff or constable 
without joining the officer as a party defendant,®* 
no summary remedy is available against the sure- 
ties of an officer who is dead®? or who is absent from 
the state or beyond the reach of process,®* an in- 
jured party being left in such case to his common 
law remedy on the bond;°* but in the absence of 
such rule the death of the officer does not prevent 
the maintenance of summary proceedings against 
the sureties.°°® 


[§ 980] 6. Method of Proceeding. Summary pro- 
ceedings against a sheriff or constable and the sure- 
ties on his official bond, under statutes providing 
for such proceedings,®® are ordinarily to be insti- 
tuted by motion for judgment for the amount of 
their liability ;°” but a rule to show cause why such 
a judgment should not be entered has also been 


48. Sanders v. Commonwealth 
Bank, 2 Metc. (Ky.) 327. 


[a] hus the pendency of an ac- 
tion against a sheriff and his sure- 
ties for official delinquency in failing 
to collect an execution when it was 
in his hands, and for making a false 
return thereon, is no bar to the pros- 
ecution of a motion against them to 
recover damages for the failure of 
the sheriff to return the execution 
within the proper time. Sanders v. 
Commonwealth Bank, 2 Metc. (Ky.) 
327. 


Actions on official bonds see infra 
§§ 1004-1111. 

49. Cox v. Ross, 56 Miss. 
Morehead v. Holliday, 9 Miss. 625. 


Fines and penalties for official de- 
faults see supra §§ 729-782. 


481; 


50. Leavitt v. Smith, 7 Ala. 175. 

51. Sharp v. Trover, 7 J. J. Marsh. 
(K&y.) 275. 

52. Barnes v. White, 2 Swan 


(Tenn.) 442. 
53. Barnes v. White, supra. 
Penalties for official defaults see 
supra §§ 729-782. 


54. Chaffin v. Crutcher, 
(Tenn.) 360. 


Tender and refusal as affecting lia- 
bility of sureties for money in offi- 
cer’s custody see supra § 921. 


2 Sneed 


For later cases, developments and changes in the law see Annotations, same title and section number, 


55. Kennedy v. Coleman, 2 Litt. 
(Ky.) 6; Doyle v. Glenn, 4 Humphr. 
(Tenn.) 309. 

56. Barnes y. White, 2 Swan 


(Tenn.) 442. 

57. Sheriff or tax collector: 
In general see Taxation [37 Cye 1192]. 
Liability of sureties see supra § 950. 


ie Cook v. Hays, 9 Gratt. (50 Va.) 
[a] Authority of levying agency. 


—Where a county levy was laid by 
the county court, which directed the 
sheriff to pay certain claims against 
the county out of it, and the sheriff 
received the commissioner’s book and 
proceeded to collect the levy as far 
as possible, and returned a list of 
the insolvents, upon a motion by one 
of the county creditors, whose claim 
was directed to be paid out of the 
levy, against the sheriff and his sure- 
ties to recover the amount, it was not 
competent for defendants to object 
that the county court was not legally 
authorized to lay the levy. Cook v. 
Hays, 9 Gratt. (50 Va.) 142. 


59. Grayham v. Washington Coun- 
ty Ct., 9 Dana (Ky.) 182. 


60. Death of officer as abating pro- 
ceeding see infra § 988. 


61. Necessity of joining officer 
md sureties as defendant see infra 


62. James v. Auld, 9 Ala. 462. 
63. Orr v. Duvall, 1 Ala. 262. 
64. See cases supra notes 62, 63. 


Actions on bond of officer see infra 
§§ 1004-1111. 


65. Maxwell v. Pounds, 116 Ala. 
ape 23 S 730; Camp v. Watt, 14 Ala. 


66. See statutory provisions. 


67. Ala.—Maxwell vy. Pounds, 116 
Ala. 551, 23 S 7380; Chandler v. Reid, 
114 Ala. 390, 21 S 475; O’Connor Min., 
etc., Co. v. Dickson, 112 Ala. 304, 20 
S 413; Shute v. McRae, 9 Ala. 931. 


Cal.—Wilson v. Broder, 10 Cal. 486. 

Ill.—Peo. v. McHatton, 7 Ill. 731. 
riper Weave v. Shaver, 1 Blackf. 

Ky.—Calloway v. Com., 4 Bush 383; 
Goodrum v. Root, 2 Mete. 427. 


Miss.—Cox v. Ross, 56 Miss. 481; 
Morehead v. Holliday, 9 Miss. 625. 


ion ee v. Muldoon, 16 Nev. 


kk C.—Jenkins v. Howell, 65 N. C. 


Tenn.—Morgan vy. Betterton, 109 
Tenn. 84,69 SW 969; Park vy. Walker, 
2 Sneed 503; Hand y. State, 5 Humphr. 
518; Wood v. Orr, 10 Yerg. 505; 
Cowan v. Lay, (Ch. A.) 42 SW 68. 


pee Griswold v. Chandler, 22 Tex. 


—_—— 


§§ 980-986] 


treated as proper.®8 


[§ 981] 7. Conditions Precedent—a. Demand. A 
demand upon a sheriff or constable for money in his 
hands is ordinarily a prerequisite to summary pro- 
ceedings against him and his sureties on his official 
bond for his failure to pay over such money;°® but 
where a judgment is rendered in favor of plaintiff, 
on a motion against an officer and his sureties, for 
an omission to levy an execution, the statutory pe- 
nal interest from the date of the return of the proe- 
ess follows as of course, without a previous de- 
mand.*° 


[§ 982] b. Return Showing Receipt of Money. A 
return by a sheriff or constable admitting the receipt 
of money is not a condition precedent to the insti- 
tution of summary proceedings against the officer 
and the sureties on his official bond for his failure 
or refusal to pay over money.‘ 


_ [§ 983] ¢. Judicial Ascertainment of Default. It 
has been held that, in order to entitle a sheriff or 
constable to proceed summarily against a deputy 
and the surety on his official bond for the deputy’s 
default, the existence of such default and the offi- 
cer’s liability therefor must first have been judicially 
ascertained,’? and, similarly, that summary pyro- 
ceedings cannot be maintained against the sureties 
on the bond of a deceased officer until the extent of 
the liability of the officer’s estate has become fixed 
by an allowance against it for the damage sustained 
by reason of the official misconduct of which com- 
plaint is made,** even though such estate is entirely 
insolvent." 


[§ 984] 8. Defenses. In general, a defense to 
a summary proceeding against a sheriff or constable 
and the sureties on his official bond may be made 
in the same manner and to the same extent as in 
an action at law.7* Parties sought to be charged 


on motion as the sureties of an officer may contest 


the fact of their suretyship, and introduce proof 


Va.—Carr v. Meade, 77 Va. 142; 
Shelton v. Ward, 1 Call (5 Va.) 538. 


W. Va.—State v. Keadle, 44 W. Va. 
594, 29 SE 976. 


for 


make 
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e 
against the sheriff and his sureties 
failure to pay over the money, 
that the attorney had no authority to 
the demand for 
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to show that they were not his securities at the time 
of the supposed default.7° On motion against an 
officer and his sureties for failing to pay over money 
made on execution, the return showing satisfaction, 
a plea by a surety, which attempts on behalf and in 
the name of the surety, to deny the liability of the 
principal is bad, as such defense can be made only 
by the officer.77 


[¥ 985] 9. Jurisdiction.7® The court by which a 
judgment was rendered or process issued is the prop- 
er court in which should be instituted summary pro- 
ceedings against a sheriff or constable and the sure- 
ties on his official bond for defaults in connection 
with such process or process issued under sueh judg- 
ment,’® except where some other court is designat- 
ed by the statute providing for such proceedings.*®® 
Two or more distinet defaults cannot be consolidat- 
ed in a single proceeding for the purpose of so rais- 
ing the amount in controversy as to enable the pro- 
ceeding to be brought in a court which could not 
take cognizance of the amount involved in any one 
of the defaults standing alone;*! but the court oth- 
erwise properly having jurisdiction is not deprived 
thereof by the fact that after affirmance on appeal 
the judgment aggregates a sum beyond the jurisdic- 
tion of such court.** It has been held that a proceed- 
ing founded upon an officer’s failure to return proc- 
ess issued by a justice of the peace who has gone 
out of office may be instituted before his suecessor.’* 


[§ 986] 10. Venue.*+ In the absence of statute 
otherwise providing, summary proceedings against 
a sheriff or constable and the sureties on his official 
bond should be brought in such officer’s own coun- 
ty,°> although the process with reference to which 
the default occurred was issued to him from anoth- 
er county.*® Where, however, the statute requires 
such proceedings to be brought in the court from 
which the process issued, they must be brought in 
such court even though it is not in the county in and 


Civ. A.) 31 SW 1098. 


[a] Appellate court.—The court of 
appeals has jurisdiction of a motion 


the money. against a Sheriff and his sureties to 


68. Haley v. Greenwood, 28 Tex. 
§80. 
69. Wallace vy. Taylor, 7 Ala. 668; 


Thompson v. Healy, 4 Metc. (Ky.) 
257. See Cook v. Hays, 9 Gratt. (50 
Va.) 142 (where the amount collect- 
ed by a Sheriff on a tax levy is in- 
sufficient to pay all the claims direct- 
ed to be paid out of it, a demand on 
him for payment of a claim is nec- 
essary to support a motion against 
him and his sureties for its payment). 
But see Tyree v. Donnally, 9 Gratt. 
(50 Va.) 64 (holding that, where the 
execution plaintiff lives in the coun- 
ty, he need not demand the money on 
the execution before proceeding by 
notice against the high sheriff and 
the sureties on his official bond there- 
for). ‘ 


[a] Demand upon deputy of. the 
sheriff is not sufficient. Thompson v. 
Healy, 4 Metc. (Ky.) 257. 


[b] Authority to make demand.— 
Where a judgment creditor employs 
an attorney other than the one who 
prosecuted the cause to demand of the 
sheriff the amount made by the exe- 
cution, and such demand is made, it 
is too late to object, on a motion 


spapman v. Chevis, 9 Leigh (36 Va.) 


{c] Proof of demand.—Where no 
objection for want of demand is made 
in the trial court, and the notice avers 
a demand and the judgment gives 
credit for part of the debt as paid on 
the day when it was demandable, 
there is sufficient proof of demand. 
Cook v. Hays, 9 Gratt. (50 Va.) 142. 


70. Garrett v. Hamblin, 19 Miss. 
219, 49 AmD 53. 


71. Nash v. Muldoon, 16 Nev. 404. 


72. Patterson v. Coleman, 4 
Humphr. (Tenn.) 64. 


73. Tute v. James, 46 Vt. 60. 
74 #$‘Tute v. James, supra. 


75. State v. Keadle, 44 W. Va. 594, 
29 SE 976. 


Defenses in action on officer’s bond 
see infra § 1027. 


76. Dixon v. Caskey, 18 Ala. 97. 

77. Price v. Cloud, 6 Ala. 248. 

78. In general see Courts §§ 13- 
UOT: 5s 

79. Mitcheson vy. Foster, 3 Metc. 
(Ky.) 324; Banner v. Henry, (Tex. 


recover the amount of an execution, 
which issued from the. clerk of such 
court, and damages for failing to re- 
turn it to the office whence it issued. 
Spyies v. Foster, 3 Metce. (Ky.) 


80. Anderson v. Bradford, 7 J. J. 
Marsh. (Ky.) 623; Lindsey v. McClel- 
land, 1 Bibb (Ky.) 262; Carr v. Meade, 
77 Va. 142. See Bradley v. Tompkins, 
Hard. (Ky.) 184 (under a statute pro- 
viding for motion against a sheriff 
and his sureties for a default, to be 
made “in the court of that county 
where the delinquency happened,” the 
county court has jurisdiction of a pro- 
ceeding to recover money collected by 
the sheriff for the county tax levy). 


81. Partlow v. Lawson, 2 B. Mon. , 
(Ky.) 46; Harris v. Smith, 7 T).B: 
Mon. (Ky.) 310. 

82. Banner v. Henry, (Tex. Civ. 
A.) 31 SW 1098. 

83. McMahan v. Kyle, 9 Port. 


(Ala.) 507. 


tae In general see Venue [40 Cyc 


85. 
86. 


Milor v. Farrelly, 25 Ark. 353. 
Milor v. Farrelly, supra. 
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for which the officer acts.8? 


{[§ 987] 11. Time for Proceeding, and Limita- 
tions..5 Except where otherwise provided by stat- 
ute, it is not necessary that summary proceedings 
against a sheriff or constable and the sureties on 
his official bond shall be brought at the first term 
of court after the default®® or after a demand on 
the officer ;°° but, unless specially limited, such pro- 
ceedings may be brought at any time before* the 
claim is barred by a statute of limitations.®! Where, 
however, the statute expressly limits the time within 
which such proceedings must be brought they ean- 
not be instituted thereafter.°? Summary proceed- 
ings are governed by the statute of limitations ap- 
plicable to ordinary actions on the bond, in the ab- 
sence of any other statutory provisicn,®* and a stat- 
ute limiting the time within which fines or penalties 
may be recovered does not apply,®* even though the 
damages recoverable by the summary remedy are 
specified or fixed by statute.°® A motion against 
an officer and his sureties for his failure to return 
process may be made after such officer’s term of 
office has expired.?® 


[§ 988] 12. Abatement and Revival.°7 <A sum- 
mary proceeding against a sheriff or constable and 
the sureties on his official bond will abate, upon 
the death of a party defendant, as to him;°* and 
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an abatement as to the officer upon his death, op- 
erates to abate the proceeding as to the sureties 
also,®® so that no further step can be taken against 
them until the proceeding has been revived against 
the officer’s personal representative.' 


[§ 989] 18. Notice?—a. Necessity. It has been 
held that where the statute providing for summary 
proceedings against a sheriff or constable and the 
sureties on his official bond does not require notice, 
none need be given;* but there is authority, to the 
contrary, that notice is necessary unless it 1s ex- 
pressly dispensed with by statute,* and it is a gen- 
eral rule that notice of summary proceedings against 
an officer and his sureties must be given to all the 
defendants,® although under a statute providing for 
notice to the officer “or” his sureties, notice to ei- 
ther has been held sufficient;® so that where notice 
is given to the officer none is necessary to the sure- 
ties,’ or where notice is given to the sureties the 
officer need not be notified. Such notice as the 
statute requires, unless it has been waived, is essen- 
tial to the jurisdiction of the court to entertain the 
proceedings,® although where the notice has not been 
served on all the obligors plaintiff in the motion 
may discontinue the proceeding as against those not 
served and prosecute his motion to judgment against 
the other or others.1° Where, however, an officer 


87. Cox v. Ross, 56 Miss. 481; Gris- 
wold v. Chandler, 22 Tex. 637. 


88. In general see Limitations of 
Actions 37 C. J. p 666 


89. Hogue v. Cottle, 2 Va. Cas. (4 
Va.) 229. 


90. Evans v. State Bank, 
T87. 


Demand as condition precedent to 


13 Ala. 


summary proceedings see supra § 
981. 

91. Evans v. State Bank, 13 Ala. 
787; McRae v. Colclough, 2 Ala. 74. 

92. Mars v. Buckler, 1 Bibb (Ky.) 
267. 

93. Wilson v. Coffield, 27 N. C. 
Dilise 


Limitations of actions on bond see 
infra §§ 1032-1037. 


94. Tippitt v. Hardy, 206 Ala. 309, 
89 S 493; McRae v. Colclough, 2 Ala. 
74. 

Fines, penalties, and amercement 
of officer see supra §§ 729-782, 


95. Tippitt v. Hardy, 206 Ala. 309, 
89 S 493. 
Statutory damages see infra § 1002. 
96. Tapp v. Bonds, 57 Miss. 281; 
Earl v. Smith, 26 Tex. 522. 


97. In general see Abatement and 
Revival 1 C. J. p 15. 

98. Murry v. Askew, 6 J. J. Marsh. 
(Ky.) 27; Burroughs v. Goodall, 2 
Head (Tenn.) 29. 

99. Burroughs v. Goodall, supra. 

Death of officer as affecting avaiia- 
bility of summary remedy see supra 
§ 979: 


1. Burroughs vy. Goodall, 
(Tenn.) 29. 


2. In general see Notice 46 C. J. 
p 534. 


& Stephens v. 


2 Head 


Womack, 3 Ala. 


738; Baxter v. Marsh, 1 Yerg. (Tenn.) 
460; Williams v. Harvey, Cooke 
(Tenn.) 466. See Calloway v. Com., 
4 Bush (Ky.) 383; State v. Faust, 7 
Coldw. (Tenn.) 109 (both decided un- 
der statutes expressly making notice 
unnecessary). 


[a] Proceeding by officer against 
deputy and his surety.—Notice to a 
deputy and his surety of a motion 
by the sheriff against them to charge 
them with an amount for which he 
has become liable through the dep- 
uty’s default is not necessary where 


not required by statute. Stephens v. 
Womack, 3 Ala. 738. 
4 Demoss v. Camp, 6 Miss. 516. 


To same effect Jameson vy. Hayes, 1 
Port. (Ala.) 431. 


5. Ala.—Maxwell v. Pounds, 116 
Ala. 551, 23 S 730; Chandler v. Reid, 
114 Ala. 390, 21 S 475. 


Ark.—Milor v. Farrelly, 25 Ark. 353. 


ed aie Ve Sayles verbo. Mon: 
3. 


Miss.—Demoss v. Camp, 6 Miss. 
516; Coleman v. Saunders, 6 Miss. 
287; Vance v. Connell, 1 Miss. 254. 


Tenn.—Kinzer v. Helm, 7 Heisk. 
672; Wynne v. Taylor, 5 Heisk. 691; 
Metcalf v. Grainger, 1 Overt. 61. See 
Morgan v. Betterton, 109 Tenn. 84, 69 
SW 969 (holding that, under a stat- 
ute providing that in suit by motion 
against a constable on his bond, plain- 
tiff, before judgment against the 
sureties, must produce a_ certified 
eopy of the bond, where no notice is 
served on the sureties, and the copy 
of the bond produced is not properly 
certified, the justice has no jurisdic- 
tion over the sureties). 


Shc ee v. Greenwood, 28 Tex. 


fa] Return showing receipt of 
monéy as obviating notice to sureties. 
—An officer’s return that he has made 
the money on an execution will not 


warrant a judgment against his sure- | 


ties for his failure to pay it over 


without notice to them. Metcalf v. 
Grainger, 1 Overt. (Tenn.) 61. 


Notice to officer in summary pro- 
ceedings against him alone see supra 
§§ 717, 718. 


6 McRae v. Colclough, 2 Ala. 74; 
Mason v. Parker, 1 Ala. 684; McWhor- 
ter v. Marrs, Minor (Ala.) 376. 


7 Hughes v. Hale, 5 Ala. 63; Reid 
Vv. Planters?,\veteiu Bank, (3-Allay coe 
Reid v. Jackson, 1 Ala. 207; McWhor- 


ter v. Marrs, Minor (Ala.) 376; Neale 
v. Caldwell, 3 Stew. (Ala.) 134; Hop- 
son v. Hoge, 8 Yerg. (Tenn.) 153. 


Compare McRae v. Colclough, 2 Ala. 
74 (where it was said that originally 
the proceeding could have been pur- 
sued against the sheriff only, and if 
the fact of suretyship was proved a 
judgment could have been obtained 
against the sureties without notice to 
them). But see Jameson v. Harper, 
1 Port. (Ala.) 431, 432 (where it is 
said that, although by its liberal 
terms the statute authorized a judg- 
ment against a sheriff and his secu- 
rities upon notice to the sheriff alone, 
yet “no judgment could be rendered 
against such security, without no- 
tice, or a waiver of it, by appear- 
ance’’),. 


8. Bondurant v. State Bank, 5 Ala. 
i lig i be Williamson v. Montgomery 
Branch Bank, 3 Ala. 504. 


9. Allums v. Hawley, 8 Ala. 584; 
Jameson v. Harper, 1 Port. (Ala.) 431; 
Kinzer v. Helm, 7 Heisk. (Tenn.) 672. 


[a] Record must affirmatively 
show notice where the judgment is by 


ae Allums v. Hawley, § Ala. 
[b] Remedy for want of notice.— 


The remedy of a surety on a Sheriff’s 
official bond, against whom summary 
judgment was taken on motion and 
without notice, is by bill in equity to 
have the judgment @eclared void. 
Kinzer v. Helm, 7 Heisk. (Tenn.) 672. 


at McCrosky v. Riggs, 20 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 989-992] 


or surety appears in court or otherwise submits him- 
self to its jurisdiction any want of or objection to 
the notice is waived by such party.!' It has been 
held that a motion is to be deemed abandoned unless 
it is made at the term indicated in the notice or some 
other proceeding is had at such term to keep it 
alive,’? and that a judgment rendered on a motion 
made at a term of court subsequent to that desig- 
nated in the notice is void,'* although on the latter 
point there is authority to the contrary;!4+ but a 
motion duly made is not discontinued by the omis- 
sion of plaintiff to have it formally continued to a 
later term.+® 


[§ 990] b. Nature and Functions. A notice of 
summary proceedings against a sheriff or constable 
and the sureties on his official bond, where it is re- 
quired,?® takes the place and performs the functions 
of a summons or capias in an ordinary action,!7 
and in some jurisdictions, under statutes so pro- 
viding,’® it also performs the functions of a peti- 
tion or declaration.?® 


[§ 991] c. Form and Requisites—(1) In General. 
A notice of a summary proceeding against a sher- 
iff or constable and the sureties on his official bond 
must be in writing,’ and be personally served.?! 


11. Morgan v. Billings, 3 Ala. 172; 
Bondurant v. Woods, 1 Ala. 543; State 
v. Faust, 7 Coldw. (Tenn.) 109; Chaf- 


SHERIFFS AND CONSTABLES 


[57 C.J.] 1051 


It must inform defendants as to the matters for 
which they are sought to be held liable;*? but only 
reasonable certainty is necessary in apprising de- 
fendants of the demand intended to be set up?* and 
the time when and place where the motion will be 
made,** and, in general, any notice, however in- 
formal, which informs defendants of the nature and 
object of the proceeding is sufficient.2° It is not 
essential that the notice be dated,?° and the notice 
to an officer of a summary proceeding against him 
and the sureties on his official bond need not state 
the names of the sureties.?* The notice may be in 
the name of plaintiff in the motion, and need not be 
in the name of the state for the use of such plain- 
tiff;?8 and it may be subscribed by plaintiffs at- 
torney.?® Mere surplusage in the notice or sug- 
gestion will not vitiate the proceeding.*° One joint 
notice of a motion for judgment on the officer’s de- 
faults in two or more cases has been held sufficient.*1 


[§ 992] (2) As Petition or Declaration.*2 Where 
a notice of summary proceedings against a sheriff 
or constable and the sureties on his official bond per- 
forms the functions of a petition or declaration in 
an ordinary action,?* it must contain all the req- 
uisites of a declaration or petition,?* and aver ey- 
ery fact necessary to support a recovery.*® Thus, 


fin v. Crutcher, 2 Sneed (Tenn.) 360; 
Patterson v. Coleman, 4 Humphr. 
(Tenn.) 64. Compare Shepherd v. 
Brown, 30 W. Va. 13, 3 SE 186 (hold- 
ing that by appearance to a motion 
against a sheriff and his securities, 
and repeated continuance of the case 
generally, by consent of parties, de- 
fendants waived any objection to the 
notice because not served in time, but 
they did not thereby preclude them- 
selves from moving to quash the no- 
tice because fatally defective on its 
face). But.see Yancey v. Hankins, 
Minor (Ala.) 171 (holding that an im- 
perative statutory provision for no- 
tice must be complied with, and the 
necessity of giving notice in accord- 
ance with such requirement is not 
obviated by the voluntary appearance 
of the parties). 


[a] After verdict against defend- 
ants an irregularity in the notice can- 
not be objected to. Morgan vy. Bill- 
ings, 3 Ala. 172. 


12. Garey v. Edwards, 15 Ala. 105. 


13. Thomison v. Douglass, 3 Baxt. 
(Tenn.) 74. 


14. Chandler v. Reid, 114 Ala. 390, 
21 S 475. 

15. Russell v. Rolfe, 50 Ala. 56. 

16. Necessity of notice see supra 
§ 989. 

17. Milor v. Farrelly, 25 Ark. 353; 


Hamblin v. Foster, 12 Miss. 139. See 
Lewis v. Garrett, 6 Miss. 434 (in pro- 
ceedings by motion against a sheriff 
on his bond, no process is required to 
bring in the sheriff, other than serv- 
ice of notice). Compare’ Johnson v. 
Bruster, 2 Baxt. (Tenn.) 99 (where it 
was said:- “The notice given to the 
officer is not the commencement of 
the suit, is not process, but an indi- 
vidual act of the party,’ and so will 
not supply deficiencies in the record 
on appeal). 


18. See statutory provisions. 


19. Milor v. Farrelly, 25 Ark. 353; 
Hamblin v. Foster, 12 Miss. 139. 


Form and requisites of notice as pe- 


tition or declaration see infra § 992. 28. Lyon v. Horner, 32 W. Va. 432, 
Pleading in summary proceedings 9 SE 875. 

on bond in general see infra § 995. 29. McRae v. Colclough, 2 Ala. 74. 
20. Milor v. Farrelly, 25 Ark. 353. 30. Garey v. Edwards, 15 Ala. 105. 
21. Milor v. Farrelly, supra. 31. Hendricks v. Shoemaker, 3 
22. Garey v. Edwards, 15 Ala. 105;|Gratt. (44 Va.) 197. 

Johnson v. Gray, 6 Ala. 276; Barton 32. Pleading in summary proceed- 


v. Lockhart, 2 Stew. & P. (Ala.) 109. 


[a] Misdescription of process.—A 
misdescription of the execution is a 
fatal defect in a proceeding for failure 
to pay over money collected on execu- 
tion. Johnson v. Gray, 6 Ala. 276. 


[b] Notification that statutory 
damages will be claimed.—Statutory 
damages cannot be recovered in a 
summary proceeding by motion 
against the sheriff and the sureties on 
his official bond for failing to pay 
over money, unless the notice of such 
motion shows that the parties intend 
proceedings for damages, aS well as 
the amount collected and interest. 
Barton v. Lockhart, 2 Stew. & P. 
(Ala.) 109. 


28. Martin v. Hardin Justices, 6 J. 
J. Marsh. (Ky.)' 7; Mars v. Buckler, 
1 Bibb (Ky.) 267. See Kennedy v. 
Coleman, 2 Litt. (Ky.) 6 (holding that 
a notice to a sheriff and his sureties 
that judgment will be moved for, for 
his failing to return an execution, is 
sufficient, if it apprises them of what 
is demanded and describes the execu- 
tion intended). 


24. Welch v. Fourier, 6 Ala. 516; 
McRae v. Colclough, 2 Ala. 74; Mar- 
tin v. Hardin Justices, 6 J. J. Marsh. 
(asaigyes tis 


[a] Designation of term without 
specifying day.—A notice is sufficient 
where it designates the term at which 
the motion will be made without spec- 
ifying any particular day. Welch v. 
Fourier, 6 Ala. 516; McRae v. Col- 
clough, 2 Ala. 74. 


25. .Carr vy.  Miéeade, iT Va. 18425 
Shepherd v. Brown, 30 W. Va. 13, 3 
SBE 186; Wicking Dist. Bd. of Educa- 
tion v. Parsons, 22 W. Va. 308, 314. 


26. McRae v. Colclough, 2 Ala. 74. 
27. MeRae v. Colclough, supra. 


ing on bond in general see infra § 995. 


33. Notice as petition or declara- 
tion see supra § 990. 


34. Dawscn v. Shaver, 1 Blackf. 
(Ind.) 204; Johnson v. Bradley, 11 
Bush (Ky.) 666; Wright v. McKen- 
ney, 34 Tex. 568. 


[a] Description of bond.—The no- 
tice must describe the bond with as 
much particularity as is required in 
a declaration. Dawson v. Shaver, 1 
Blackf. (Ind.) 204; Wright v. McKen- 
ney, 34 Tex. 568. 


35. Broughton v. 


State Bank, 6 
Port. (Ala.) 48; 


Johnson vy. Bradley, 
11 Bush (Ky.) 666; Thompson VW: 
Healy, 4 Mette. (Ky.) 257; State v. 
Keadle, 63 W. Va. 645, 60 SE 798; 
Licking Dist. Bd. of Education v. Par- 
sons, 22 W. Va. 580; Barrett v. Smith, 
4 W. Va. 709. And see cases infra 
notes 36-40. 


[a] Thus (1) the notice of a mo- 
tion against a sheriff and his sureties 
for failing to pay a county creditor 
a claim due him must, where the claim 
is ordered to be paid by the court 
after the county levy for the year 
has been imposed, aver that there is 
in the hands of the sheriff a sufficient 
sum to pay the claim after deducting 
the previously allowed claims; but it 
is not necessary, when the elaim is 
ordered to be paid at the time the 
county levy for the year is imposed, 
to aver that the sheriff has collected 
a sufficient sum to pay it and all oth- 
er claims allowed at the same time. 
Thompson v: Healy, 4 Mete. (Ky.) 
257. (2) A notice of motion for judg- 
ment against an ex sheriff and the 
sureties on the bond, whieh fails to 
allege or recite that such ex sheriff 
had notice of the order of the county 
eourt, requiring -him to pay over to 
his successor the balance found in his 
hands, for which judgment was 
sought, and that such order after be- 
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where the motion is for failure to serve process, the 
notice must show that it was the duty of the officer 
to serve it;*® and where a demand is a condition 
precedent to the maintenance of the proceedings** 
the notice should aver the making thereof.*® It is 
also necessary that the notice should show that ptain- 
tiff is entitled to the remedy which he seeks to en- 
force.*® A notice of a motion for failure to pay over 
money should negative any lawful disposition there- 
of.4° A notice stating that the officer has failed 
to return an execution is sufficient, without an al- 
legation that he failed to return it at the proper 
time;*! and an allegation that the execution was 
received by the officer in sufficient time to return 
it to the next succeeding term is sufficient to charge 
him with liability for failure to return it at such 
time.*?, A notice to designated persons, as sureties 
of an officer, of a motion against them for his fail- 
ure to return an execution, is sufficient, without 
averring that they are in fact the sureties of such 
officer ;*3 and a notice to one as sheriff or constable 
need not aver that he is such officer,** or, where the 
proceeding is founded upon the default of his dep- 
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uty, aver that the deputy is his deputy.*® It has 
been held that a notice of a motion against an offi- 
cer and his sureties for default as to certain taxes 
of a specified year need not state on which one of 
two or more bonds executed by him the motion is 
to be made.*® The joinder in a notice of two dis- 
tinet grounds of recovery is not a demurrable de- 
fect.4? 


[§ 993] d. Construction and Effect. Where a 
notice of summary proceedings against a sheriff or 
constable and the sureties on his official bond sets 
forth two or more defaults on the part of such of- 
ficer but gives notice of intention to move on account 
of only a specified one or ones of them, it will be 
limited in effect to the grounds so specified.*® 


[§ 994] 14. Parties.t®° Summary proceedings 
against a sheriff or constable and the sureties on 
his official bond may ordinarily be maintained in 
the name of the person injured by the default of 
the officer, although the bond is made payable to 
the state.°° There is authority for the view that 
a proceeding to 


ing signed by the president and clerk 
of the county court was presented to 
him, and demand made on him for 
payment, is fatally defective, and 
should be quashed on motion. State 
v. Keadle, 63 W. Va. 645, 60 SE 798. 
(3) A notice to an ex sheriff and his 
sureties of motion for judgment for 
his neglect to pay over school money 
due a board of education, which fails 
to show on its face that the board had 
ordered him to pay over such money 
to his successor, is fatally defective. 
Licking Dist. Bd. of Education v. Par- 
sons, 22 W. Va. 580. (4) A notice of 
motion against a constable and his 
sureties is fatally defective, where it 
does not aver that he has collected 
any money on the claims placed in his 


hands. Barrett v. Smith, 4 W. Va. 
1093 
[b] Notices held sufficient.—(1) 


In a summary proceeding by motion 
against a constable and his sureties, 
the notice is sufficient where it de- 
scribes the note placed in the consta- 
ble’s hands for collection, the date 
and amount of such note, the date and 
amount of the judgment rendered up- 
on it, and the execution issued to him 
in the case: and alleges that the ex- 
ecution had not been returned into 
the office from which it issued with- 
in thirty days thereafter, nor the mon- 
ey due thereon paid over according 
to law; and that, therefore, judgment 
is demanded against the officer and 
his sureties for the amount of the 
judgment of the justice of the peace, 
with legal interest from the rendition 
thereof, and twelve and one-half per 
cent interest on the same from the 
time it was demanded, by way of 
damages. Lashley v. Wilkinson, 2 
Head (Tenn.) 482. (2) A notice by 
the county supervisors to a _ sheriff 
and his sureties stating that the sher- 
iff had collected as levies for a cer- 
tain year a specified amount, which 
he had failed to account for and pay 
over as required by law, and that 
they would move for judgment for 
such amount at a term of court 
named, was sufficiently specific to 
warrant a judgment thereon. Wash- 
ington County v. Dunn, 27 Gratt. (68 
Va.) 608. (3) A notice of a motion 
for judgment against a sheriff and his 
sureties alleging that the sheriff lev- 
jed an attachment on _ defendant’s 
property, which attachment was 


quashed, and the sheriff ordered to 
return the property, which he refused 
to do, and that plaintiff asks judg- 
ment for the value of the property, 
is not fatally defective, on motion to 
quash, because it fails to allege that 
plaintiff owned the property when it 
was ordered to be returned; and 
where the notice alleges that the sher- 
iff executed his official bond, which 
was afterward approved by the coun- 
ty court, a failure to state that it 
was filed in the clerk’s office of the 
county court is not a fatal defect. 
Shepherd v. Brown, 30 W. Va. 13, 3 
SE 186. 


36. Atkinson v. Hulse, 30 Ark. 760. 


[a] Tender of fees.—Where, under 
the statute, the officer is not compel- 
led to serve process unless his fees 
and mileage are first tendered, the 
payment or tender thereof must be 
alleged in the notice of a motion for 
failure to serve a Summons. Atkin- 
son v. Hulse, 30 Ark. 760. 


‘ au Necessity of demand see supra 


38. Wallace v. Taylor, 7 Ala. 668; 
Terrill v. Cecil, 3 Mete. (Ky.) 347. 


39. Terrill v. Cecil, supra. 


[a] Thus, under a statute making 
a Sheriff liable on his official bond for 
failure to satisfy county creditors 
“whose names are upon the list fur- 
nished him by the clerk,” a notice of 
motion against a sheriff and his sure- 
ties which fails to show that the name 
of plaintiff in the motion was on the 
list of names furnished by the clerk 
is defective. Terrill v. Cecil, 3 Metce. 


(Ky.) 347. 

40. Dawson v. Shaver, 1 Blackf, 
(Ind.) 204. 

[a] Thus, where the statute re- 


quires a sheriff to pay over money 
collected on execution to the judg- 
ment creditor or into the clerk’s office, 
the notice of a motion against him 
and his sureties by the creditor 
should aver that the money has not 
been paid to plaintiff, or into the 
clerk’s office. Dawson vy. Shaver, 1 
Blackf. (Ind.) 204. 


Proper application of money as re- 
lieving sureties of liability therefor 
see supra § 924. 


41. Caskey v. Nitcher, 8 Ala. 622. 


compel the payment of money col- 


42. Mobile Branch Bank y. Brough- 
ton, 10 Ala. 147 (it is not necessary 
to allege that it was received by him 
a sufficient time before the return 
ia to enable him to make the mon- 
ey). 


43. Mobile Branch Bank v. Brough- 
ton, supra; Hamblin v. Foster, 12 
Miss. 139. 


[a] Admission of character by ap- 
pearing and defending.—An appear- 
ance and defense by the sureties ad- 
mits the character in which they are 
eee Hamblin v. Foster, 12 Miss. 


44 Murry v. Askew, 6 J. J. Marsh. 
(Ky.) 27. See Casky v. Haviland, 13 
Ala. 314 (holding it unnecessary for 
the notice of a motion for failure to 
return an execution to aver the con- 
tinuance of the official character. of 
the officer up to the time when the 
writ was returnable). 


45. Murry v. Askew, 6 J. J. Marsh. 
(Ky) 27. 


46. Monteith v. Com., 15 Gratt. (56 
Va) outa: 


47. McMahan v. Kyle, 9 Port. 
(Ala.) 507, 508 (“The Circuit court 
could have put the plaintiff to his 
election, or, if the notice was other- 
wise defective, as a statement of the 
cause of complaint, could have caused 
the pleadings to be made up under 
our statutes”); Tucker County Ct. vy. 
Miller, 34 W. Va. 791, 12 SE 1078. 


[a] Collection of distinct funds.— 
A notice of a motion against a sheriff 
and his sureties for judgment in favor 
of a county for moneys due from the 
sheriff for collection of county levy 
and road levies is not bad because of 
its joining those two kinds of levy as 
grounds for the motion. Tucker 
County Ct. v. Miller, 34 W. Va. 791, 12 
SE 1078. : 


48. Bondurant v. Woods, 


+ nie 
543. ss 


. eo In general see Parties 47 C. 
Dee 
50. Dawson vy. Clark, 3 Sneed 


(Tenn.) 488. 


__[a]. Thus a motion against a sher- 
iff and his sureties for taxes collected 
may be made in the name of the 
chairman of the county, although the 
sheriff's bond is made payable to the 


For later cases, developments and changes in the law see Annotations, same title and section number,. 
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leeted by execution must be in the name of the ex- 
ecution plaintiff, and not of his assignee;°! but 
where a statute renders the officer and his sureties 
liable for money to the party entitled thereto, an 
assignee of a judgment under which money has been 
received or collected is the proper party to institute 
summary proceedings,®? and the assignor of such 
judgment, having no interest in it after the assign- 
ment, is not a proper party.°? It has been held that 
proceedings for the failure of an officer to return 
an order for sale and to pay over the proceeds of 
the property sold should be at the instance of the 
elerk of the court to which such order of sale was 
returnable, rather than that of the judge of such 
court,°* but that a justice of the peace may proceed 
in his own name against a constable and his sureties 
for fees collected by the constable and not paid 
over.°> It is ordinarily proper to join the sureties 
with the officer as defendants;°*® except, it has been 
held, where the statute authorizes proceedings 
against the officer “or” his sureties, in which case 
a proceeding cannot be maintained against the officer 
and his sureties jointly.°’ As a general rule all the 
sureties must be joined as parties defendant,°®* al- 
though if one dies after the institution of the pro- 
ceeding it may be discontinued as to him and main- 
tained against the remainder,®® and if one or more 
of them, having been joined, are shown to be non- 
residents the proceeding may be prosecuted against 
the other or others only;®° but where one of the 
sureties is dead the proceedings may be brought 
against the officer and the remaining sureties,*! 
without including the representatives of the deceased 
surety,®? and, where a statute permits it, the pro- 
ceeding may be instituted against such of the sure- 
ties as may have been served without joining the 
other or others.*? Except where otherwise provided 
by statute,°* a summary proceeding cannot be main- 


\ 
3 Sneed 61. 
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tained against the sureties without joining the of- 
ficer.°° 

[§ 995] 15. Pleading.*® Where the notice of sum- 
mary proceedings against a sheriff or constable and 
the sureties on his official bond takes the place and 
performs the functions of a petition or declaration,®* 
no declaration is necessary;°* and, where the pro- 
ceeding is by motion,®® the motion takes the place 
of a formal pleading.?° The fact, however, that 
the moving paper is in form a petition in an ordi- 
nary action, rather than a motion, as contemplated 
by statute, or that it is denominated a petition by 
the complainant, does not impair its suffictency.7+ 
Technical precision and completeness in the motion 
are not required,** and an averment fairly import- 
ing an essential fact is ordinarily sufficient.‘? The 
motion need not state the amount for which judg- 
ment is sought where, under the statute, such amount 
is to be fixed by a jury, within specified limits.74 
Where complainant’s pleading shows that he has 
been perpetually enjoined from proceeding upon the 
officer’s bond, a demurrer thereto is properly sus- 
tained.7® Where a plea to a motion against an of- 
ficer and his sureties goes to the default, and it is 
not stated by whom pleaded, it will be considered as 
the plea of the officer.7® In proceedings founded up- 
on an officer’s failure to return an execution, a plea 
that the money made thereunder was paid before 
notice issued has been held good, without setting 
forth by or to whom the payment was made,*7 and a 
plea of “not guilty,” although said not to be the most 
appropriate, has been held sufficient to throw on 
plaintiff the burden of supporting his right to recoy- 
er.*° A plea by sureties setting up the invalidity of 
the bond in that it is made payable to the governor 
and his successors in office instead of to the state 
as required by statute should expressly negative the 
execution by them of any official bond payable to 


state. Dawson v. Clark, Bittick v. McEwen, 7 Heisk.| proceeding on a _ sheriff’s bond the 
(Tenn.) 438. eee. Ls Saar v. Kirkman, 3] petitioner has the right to discon- 

Persons protected by bond see su-| Ghovie'§ Weigh (36 Va.) 297) Jacobs | sides beyond the lnaits rene tate, 
pra § 784. v. Hill, 2 Leigh (29 Va.) 393. See 


51. Wilson v. Broder, 10 Cal. 486. 


52. Ranken v. Jones, (Tex. Civ. 


A.) 53 SW 583. oS ec a 


Hearn v. Ewin, 3 Coldw. (Tenn.) 399 
(recognizing the rule); 


and take judgment against the sure- 
ties). 


and cases in- Death of officer as: 


53. Ranken yv. Jones, supra. 
54 Reid v. Bibb, 5 Ala. 281. 
55. Rose v. Cobb, 64 Mo. 464. 


56. Higdon v. Fields, 6 Ala. A. 281, 
60 S 594. 


57. Martin v. Hardin Justices, 6 J. 
J. Marsh. (Ky.) 7; Wood v. Sayre, 
7 T. B. Mon. (Ky.) 663. 


58. Grayham v. Washington Coun- 
ty Ct., 9 Dana (Ky.) 182; Murry v. 
Askew, 6 J. J. Marsh. (Ky.) 27; Com- 
monwealth Bank v. Cravens, 9 ua, 
Marsh. (Ky.) 383; Sutton v. Stark, 1 
T. B. Mon. (Ky.) 147; Hearn v. Bwin, 
3 Coldw: ~ (Tenn:)) 399; -Gibson® Vv. 
Martin, 7 Humphr. (Tenn.) 127; Rice 
Vv. Kirkman, 3 Humphr. (Tenn.) 415; 
Harrison v. Lane, 4 Munf. (18 Va.) 
238. 


[a] Under Alabama statute the 
motion need not be against the sher- 
iff and all the sureties. James v. 
Moseley, 47 Ala. 299. 


59. Ex p. Wilson, 54 Ala. 296. 


60. Grayham v. Washington Coun- 
ty Ct., 9 Dana (Ky.) 182; Common- 
wealth Bank v. Cravens, 5 J. J. 


Marsh. (Ky.) 388. 


62. Chapman v. Chevis, 9 Leigh 
(36 Va.) 297. . Compare Gibson v. 
Martin, 7 Humphr. (Tenn.) 127 (hold- 
ing that this is permissible when 
the administrator of the deceased 
surety is not known or there is no ad- 
re hea at the time of the mo- 
tion). 


63. Maxwell v. Pounds, 
Hol, 23) S730. 


64. See statutory provisions. 


[a] Statute authorizing recovery 
against parties served.—Under a 
statute permitting plaintiff in a rule 
or notice issued to a sheriff and his 
sureties to recover judgment against 
such of the parties as service may 
have been effected on, a proceeding 
may be maintained against the sure- 
ties without joining the officer. Max- 
well v. Pounds, 116 Ala. 551, 23 S 730; 


116 Ala. 


Camp v. Watt, 14 Ala. 616. 
65. Peck v. Colby, 31 Ala. 252; 
James v. Auld, 9 Ala. 462; Mason v. 


Brazier, 1 Ala. 635; Orr v. Duvall, 1 
Ala. 262; Burroughs v. Goodall, 2 
Head (Tenn.) 29. See Maxwell v. 
Pounds, 116 Ala. 551, 23 S 730 (dic- 
tum). Compare Poer v. Brown, 24 
Tex. 34 (holding that in a summary 


Abating proceeding see supra § 988, 


Affecting availability of remedy see 
supra § 979. 


e er In general see Pleading 49 C. 
Bi ayant 


67. Notice as petition or declara- 
tion see supra § 990. 


68. Henderson v. Plumb, 18 Ala. 
74; Condry v. Henley, 4 Stew. é& P, 
(Ala.) 9. 


69. Motion as mode of Rcd 
proceeding see supra § 98 


rea Wright v. eee 84 Tex, 


71. Buckholts State Bank v. Thall- 
man, (Tex. Civ. A.) 196 SW 687. 


72. Higdon y. Fields, 6 Ala. A. 
281, 60 S 594. 


73. Higdon v. Fields, supra. 
74. Higdon v. Fields, supra. 


75. Peck v. Murphy, (Tex. Civ. 
A.) 184 SW 542. 


76. Glover v. Chandler, 
161. 


77. Glover v. Chandler, supra. 
78. Shute v. McRae, 9 Ala. 931. 


11 Ala. 
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the state.7® Unless otherwise provided by statute 
it is not essential that a plea be verified.®° 


[§ 996] 16. Issues.$: In a summary proceeding 
against a sheriff or constable and his sureties for 
an official default on the part of the officer, an is- 
sue, without regard to technicality, may be made 
up under the direction of the court.S? The sureties, 
in a proceeding against them and the officer, may 
litigate the question of the latter’s lability.** 


[§ 997] 17. Variance.8* In summary proceed- 
ings on the official bond of a sheriff or constable a 
variance between the judgment stated in the no- 
tice and that proved on the trial is not fatal where 
not such as to mislead defendants to their preju- 
dice;*® but there can be no recovery where the proof 
adduced shows a default different from that alleged 
in the notice.8* In a proceeding for the failure of 
an officer to pay over on demand money collected 
under execution, plaintiff is not required to prove 
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that the demand was made at the time stated in 
the notice, but proof of a demand at any time after 
the official receipt of the money and before the in- 
stitution of the proceeding is sufficient.°7 


(§ 998] 18. Evidence.8® The moving party, in 
summary proceedings against a sheriff or constable 
and the sureties on his official bond, must prove all 
facts necessary to support a recovery.*? Thus it 
is ineumbent upon him to prove the fact of surety- 
ship,?° at least whenever it is contested,®’ although 
it has been held that where the sureties appear and 
plead it is not necessary to prove the fact of sure- 
tyship unless it is put in issue by a plea denying 
the execution of the bond,®? as otherwise the ap- 
pearance and defense amounts to an admission of 
the suretyship.®* Where defendants set up an af- 
firmative defense they must_prove the matters re- 
lied on.®4 The general rules with respect to the 
admissibility?® and the weight and sufficiency®® 


[§§ 995-998 


ee Paddleford v. Moore, 32 Miss. 
622. 

80. Glover v. Chandler, 11 Ala. 
161. 

81. In general see Pleading §8§ 
1144, 1159. 

s2. Shute v. McRae, 9 Ala. 931. 

83. Robertson v. Coker, 11 Ala. 
466. : 

84 In general see Pleading §8§ 
1187-1211. 

85. Hix v. Cornelison, 7 Coldw. 
(Tenn.) 299. 

{a] Thus, where a notice of mo- 


tion against a constable and his sure- 
ties, for failure to return an execu- 
tion, described the judgment as hav- 
ing been rendered against “Phillips 
and others,’ while the proof on the 


trial showed that it was rendered 
against “Phillips and Logan,” the 
variance was immaterial. Tahb-e ys 


Cornelison, 7 Coldw. (Tenn.) 299. 
86. Johnson v. Petty, 5 Ala. 528. 


[a] Rule applied.—In a _ proceed- 
ing against a constable and his sure- 
ties by notice to recover money col- 
lected by him on execution, plaintiff 
was not entitled to recover, on proof 
that the constable had levied an at- 
tachment in his favor, and that de- 
fendant therein had placed in the 
constable’s hands money or property 
to indemnify him for a liability in- 
curred by the failure to take a bond. 
Johnson v. Petty, 5 Ala. 528. 


87. Evans v. State Bank, 15 Ala. 
81. 

88. In general see Evidence 22 C. 
Alas oa ks 


Admissibility and conclusiveness 
upon sureties of adjudication against 
officer see supra §§ 963, 964. 


89. Johnson v. Bradley, 11 Bush 
(Ky.) 666; Terrill v. Cecil, 3 Metc. 
Give) soca Liltord sv. Creel, 1 AT IK, 
Marsh. (Ky.) 568; Cox v. Ross, 56 
Miss. 481; Haley v. Greenwood, 28 
Tex. 680. ¥ 

[a] Judgment on which process 


issued.——Where a plaintiff in execu- 
tion, on a motion against the sher- 
iff of another county and his sureties 
for failure to return an execution, 
counts on his alleged judgment for 
the amount thereof, and not on the 
execution, and the sheriff takes is- 
sue on an allegation of the judg- 
ment’s existence, plaintiff must in- 


troduce the judgment in evidence to 


make out his case. Cox v. Ross, 56 
Miss. 481. 
90. Harris v. Bradford, 4 Ala. 214; 


Reid v. Planters’, etc., Bank, 3 Ala. 
712; Barton v. State Bank, 1 Stew. 
& P. (Ala.) 471; McWhorter v. Marrs, 
Minor (Ala.) 376; Tilford v. Creel, 1 
A. K. Marsh. (Ky.) 568; Johnson v. 
Thompson, 4 Bibb (Ky.) 294; Mon- 
teith v. Com., 15 Gratt. (56 Va.) 192. 


[a] Proof of bond covering time 
default occurred.—Where the motion 
against a sheriff or constable is for a 
default with respect to the taxes of a 
particular year, it is incumbent up- 
on the moving party to show at the 
trial that the sheriff, with the per- 
sons named as sureties, had duly exe- 
euted a bond for the faithful dis- 
charge of the duties of his office for 
that year. Monteith v. Com., 15 
Gratt. (56 Va.) 172. 


91. Tilford v. Creel, 1 A. K. Marsh. 
(Ky.) 568. 


92. Harris v. Bradford, 4 Ala. 214; 
Jameson v. Harper, 1 Port. (Ala.) 
431; Hamblin v. Foster, 12 Miss. 139; 
Foer v. Brown, 24 Tex. 34. See Mc- 
Whorter v. Marrs, Minor (Ala.) 376 
(recognizing the rule). 


rece Hamblin v. Foster, 12 Miss. 
94. Mitcheson v. Foster, 3 Metce. 


(Ky.) 324; 
(Tenn.) 296. 


[a] Rule applied.—(1) Where, on 
motion against a sheriff and his 
sureties for failing to return an exe- 
cution to the office whence it issued, 
a defense was interposed that the 
sheriff had lost or mislaid it, or had 
mailed it to the office whence it is- 
sued, and that after diligent search 
he could not find it, the burden of 
proving the facts is on defendant. 
Mitcheson y. Foster, 3 Mete. (Ky.) 
324. (2) Defendants have the burden 
of proving facts in support of a de- 
fense that plaintiff’s act or interfer- 
ence caused the default. Chaffin v. 
Stuart, 1 Baxt. (Tenn.) 296. 


95. See cases infra. this note. 


[a] Return of process.—(1) 
officer’s return is admissible as evi- 
dence in favor of his sureties, al- 
though it was not made until after a 
motion for failure to make a return, 
as this fact goes only to the credibil- 
ity of the return. Vaughan v. War- 
nell, 28 Tex. 119. (2) A return may 
be considered by the jury as some 


Chaffin v. Stuart, 1 Baxt. 


An 


evidence of the value of goods of 
which it sets forth an uncompleted 


sale. Com. v. Rees, 2 Whart. (Pa.) 
266. 
{b] Other evidence than return.— 


Other evidence than the officer’s re- 
turn is admissible to prove that he 
has collected or received money 
which has not been paid over. Nash 
v. Muldoon, 16 Nev. 404. 


[ec] Accounts of officer.—On a mo- 
tion against a sheriff and his sure- 
ties for the county levies, which he 
has failed to aecount for, the report 
of the clerk, who had been directed 
by an order of the county court to 
settle the sheriff’s accounts, is com- 
petent evidence against the sureties 
to show the amount for which the 
sheriff was indebted, although made 
without notice to them. Washington 


Coy Vv. Dunn,’ 27 Gratt. (68) Vay» 
[d] Contradiction of documentary 


evidence.— Under a statute making a 
receipt from the treasurer alone ad- 
missible as evidence on behalf of de- 
fendants upon a motion by the state 
against the sheriff and his sureties 
to recover public revenues collected 
by the sheriff, the state may, in such 
a summary proceeding, plead and 
prove a mistake in the auditor’s set- 
tlement with the sheriff, although the 
sheriff has a quietus from the audi- 
tor. Com. v. Webb, 42 SW 787, 19 
KyL 944. 


fe] Assessment for taxation of 
land to show defendant’s ownership. 
—Evidence that defendant was as- 
sessed for taxation in respect of cer- 
tain land for the year in which a 
writ issued is admissible to show 
that his possession was accompanied 
by such interest as to make the prop- 
erty subject to levy under the proc- 
Nae paecon v. Fields, 6 Ala, A. 281, 


Admissibility of evidence in gen-. 
eral see Evidence §§ 89-162. 


96. See cases infra this note; and 
Garrett v. Hambling, 19 Miss. 219, 49 
AmD 53 (holding, without reciting 
the evidence, that it was sufficient to 
establish the fact of a false return). 


[a] Preponderance of proof.—On 
a motion for judgment against a 
sheriff and the sureties on his offi- 
cial bond for failing to return an 
execution, it is not necessary that the 
jury should be satisfied beyond a 
reasonable doubt that plaintiff’s case 
had been made out, but all that is 

ae ES OS ea 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 998-1001] 


of evidence are applicable to the evidence in sum- 
mary proceedings on the bond of an officer. 


[§ 999] 19. Trial.°7 Sureties on the official bond 
of a sheriff or constable are not, as a matter of con- 
stitutional right, entitled to a jury trial before 
judgment may be rendered against them in sum- 
mary proceedings,®*® and a statute authorizing such 
proceedings is therefore not invalid because it fails 
to provide for a trial of the issues by jury.?® Where, 
however, the statute provides for a jury trial, the 
court is without authority to hear and decide the 
proceeding without a jury.t. Where trial is had to 
a jury, the general rules respecting the necessity 
and propriety of instructions? are applicable.* A 
motion against an officer and his sureties for an 
official default may be tried and judgment rendered 
on a day of the term subsequent to that for which 
it was docketed for trial.* 


[§ 1000] 20. Verdict and Findings.’ In order to 


necessary is that there be such a 
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Gratt. (50 Va.) 312. 
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support a judgment against defendants in summary 
proceedings on the official bond of a sheriff or con- 
stable the verdict should not only find the officer’s 
default, but also negative any defense interposed 
by plea.¢ In proceedings founded upon an officer’s 
failure to pay over money, a finding that such mon- 
ey was received by the officer is necessary to sup- 
port a judgment against defendants,’ unless such 
receipt is a matter of record.® 


[§ 1001} 21. Judgment®*—a. In General. A judg- 
ment cannot be rendered in summary proceedings 
upon the official bond of a sheriff or constable for 
another default than that specified in the motion 
or notice.1° A judgment for not returning an exe- 
cution must show in whose favor the execution is- 
sued;'! and in at least one jurisdiction it is held 
that in all cases the judgment must set forth the ex- 
istence of a state of facts authorizing the exercise 
of the jurisdiction of the court,+? except in the case 


(3) The record|6 Ala. A. 281, 60 S 594. 


preponderance of proof as would con- 
vinee the jury by the application of 
the ordinary tests of truth. Casky v. 
Haviland, 13 Ala. 314. 


{[b] Sufficiency.—(1) In a proceed- 
ing for failure to make the money on 
an execution, a claim of exemption on 
the part of the execution debtor is 
sufficient to overcome the prima fa- 
ecie liability of the sheriff and his 
sureties arising from a levy on prop- 
erty. Kennedy v. Smith, 99 Ala. 83, 
11 S 665. (2) Where the sureties be- 
came such before the return day, 
proof of the return of an execution 
satisfied, and of a demand for the 
money, and failure to pay it over, is 
sufficient to charge them. Price v. 
Cloud, 6 Ala. 248. (3) A statement of 
the auditor of public accounts of the 
amount of revenue due and owing by 
the sheriff, and an official copy of 
his bond, will authorize a judgment 
on motion against the sheriff and his 
sureties. Mershon v. Com., 2 Metce. 
(Ky.) 371. (4) Proof of a judgment, 
the issuance and delivery of an exe- 
ecution, and failure to make timely 
return thereof, makes a prima facie 
case on a motion for judgment 
against the sheriff and his surety, for 
the recovery of the debt, which the 
sheriff must overcome by proof that 
nothing could have been collected un- 
der the execution. Carroll v. Webb, 
(Tex. Civ. A:) 4 SW (2d) 318. (5) 
On a motion by a sheriff against a 
deputy and his sureties, it is not nec- 
essary that he should produce the 
whole record of the cause in which 
he was subjected to liability for the 
default of the deputy, but it is suf- 
ficient to produce so much thereof as 
shows such liability. Cox v. Thomas, 
9 Gratt. (50 Va.) 312. 


[ec] Conclusiveness.—(1) On a 
motion against a sheriff and his sure- 
ties for the county levies, which he 
has failed to account for, the report 
of the clerk, who was directed by an 
order of the county court to settle 
ihe sheriff's account, is conclusive 
upon the sureties, if they had notice 
as provided by statute, and prima 
facie evidence of the sheriff’s indebt- 
edness even in the absence of notice. 
Washington County v. Dunn, 27 
Gratt. (68 Va.) 608. (2) In a sum- 
mary proceeding by a sheriff against 
his deputy and the latter’s sureties, 
a judgment entered in a cause in 
which the sheriff was held liable for 
a default of such deputy is prima fa- 
ecie evidence, if it recites the neces- 
sary facts, against the deputy and 
his sureties. Com. v. Thomas, 9 


of a court approving a bond is con- 


clusive as to its proper execution 
(Calwell v. Com., 17 Gratt. (58 Va.) 
391; Vaughn v. Com., 17 Gratt. (58 


Va.) 386) (4) in the absence of fraud 


(Calwell v. Com., supra). (5) An 
officer’s return of process is_ ordi- 
narily only prima facie evidence 


against his sureties and not conclu- 
sive upon them (State Bank v. Twit- 
ty, 9 N. C. 5), (6) but where money 
is paid into the hands of a sheriff by 
an individual under a belief that the 
sheriff had an execution against him, 
when he had not, and afterward an 
execution comes to the sheriff’s hands 
against him, which is returned satis- 
fied to the amount before received of 
such individual, and the sureties ad- 
mit the sheriff's receipt of the money 
but deny his authority to receive it, 
the return of the sheriff is binding 
upon the sureties (State Bank v. 
Twitty, supra). 


Weight and sufficiency of evidence 
in general see Evidence §§ 1730-1806. 


97. In general see Trial [38 Cyc 
1239]. . 

98. Murry v. Askew, 6 J. J. Marsh. 
(Ky.) 27; McCrosky v. Riggs, 20 
Miss. 712; Lewis v. Garrett, 6 Miss. 
434. 

99. See cases supra note 98. 


1. Mason v. Brazier, 1 Ala. 635. 


2. Instructions in general see 
Trial [88 Cyc 1594]. 


3. See cases infra this note. 


[a] Instructions omitting mate- 
rial element.—-Where a requested in- 
struction omits a material element 
of right or defense it is properly re- 
fused. Higdon v. Fields, 6 Ala. A. 
281, 60 S 594. 


{b] Instruction asserting no prop- 
osition of law is properly refused. 
Higdon v. Fields, 6 Ala. A. 281, 60 S 
594. 


{c] Instruction propounding ques- 
tions.—An instruction which  pro- 
pounds the theories of the respec- 
tive parties in the form of questions 
is not merely an interrogatory or ob- 
jectionable as such. Sharp v. Mor- 
gan, (Tex. Civ. A.) 192 SW 599. 


{[d] Construction of instructions. 
—Instructions given in Summary pro- 
ceedings on the bond of an officer are 
to be construed in ‘connection with 
the evidence and the questions aris- 
ing out of it, and if as so construed 
they are not fairly open to criticism, 
there is no error. Higdon yv. Fields, 


4. Mershon v. Com., 2 Metec. (Ky.) 


5. In general see Trial [38 Cyc 
1868, 1953]. 
6. Mason v. Parker, 1 Ala. 684. 


7. Mason v. Brazier, -1 Ala. 635. 
8. Mason v. Brazier, supra. 


9. In general see Judgments 33 C. 
J. p 1042. 


10. eo v. Betterton, 109 Tenn. 
84, 69 SW 96 


[a] Thus, i eue the motion is for 
a failure to return process, judgment 
cannot be rendered for an insufficient 


return. Morgan v. Betterton, 109 
Tenn. 84, 69 SW 969. 
ll. Marshal v. Hill, 8 Yerg: 


(Tenn.) 101. 


12, Ex p. Savage, 4 Baxt. (Tenn.) 
337; Johnson v. Bruster, 2 Baxt. 
(Tenn.) 99; Wynne v. Taylor, 5 Heisk. 


(Tenn.) 691; Curry v. Munford, 5 
Heisk. (Tenn.) 61; Burt v. David- 
son, 5 Humphr. (Tenn.) 425; Snell 
v. Rawlings, 3 Humphr. (Tenn.) 85. 
See Bittick v. McEwen, 7 Heisk. 
(Tenn.) 1 (recognizing the rule). 
Compare Gunn v. Boone, 7 Heisk. 


(Tenn.) 8 (holding that a judgment 
by motion against a sheriff and his 
sureties for insufficient return of 
execution, which recites the date of 
issuance of the writ, need not re- 
cite the date of the return day). 


fa] Thus (1) a judgment on a mo- 
tion against a sheriff and his sure- 
ties for his deputy’s failure to re- 
turn an execution must recite the 
office of the sheriff, the suretyship, 
the deputyship, and the failure of the 
deputy to return the execution. Ex 
p. Savage, 4 Baxt. (Tenn.) 337. (2) 
A judgment against a constable and 
the surety on his official bonds which 
does not show the official character of 
the principal debtor and that the 
other was surety, or that the surety 
had due notice, is invalid. Wynne vy. 
Taylor, 5 Heisk. (Tenn.) 691. (3) A 
judgment by motion against a sher- 
iff and his sureties, based on an exe- 
cution at the suit of an executor, is 
not valid, if rendered in favor of an 
administrator with the will annexed, 
unless it recites the death or resigna- 
tion of the executor and the appoint- 
ment of the administrator. Curry v. 
Munford, 5 Heisk. (Tenn.) 61. (4) 
A judgment on motion for failure to 
return an execution is fatally ‘defec- 
tive where it does not state the judg- 
ment upon which the execution is- 
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of judgments rendered in the supreme court on ap- 
peal.t? Where two or more defaults are involved 
in the same proceeding, a separate judgment should 
be rendered for each.1* A judgment against an of- 
ficer and his sureties is valid as to the officer al- 
though void as to the sureties because their liabil- 
ity had terminated at the time of the default upon 
which the judgment is based.1® The fact that a 
judgment is in favor of a firm or partnership instead 
of the individual members thereof is only matter in 
abatement and not cause for error.1® 


Judgment by default must show affirmatively ev- 
ery fact necessary to give the court summary juris- 
diction,!? and must also show the facts upon which 
the liability of defendants depends,!* and that ev- 
ery material averment’ of the moving papers was 
proved.?® 


{§ 1002] b. Amount of Recovery. Judgment 
should be entered in summary proceedings against 
a sheriff or constable and the sureties on his official 
bond for the amount for which they have become 
liable by reason of the act or misconduct upon which 


sued, or state that it appeared to the 
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summary proceedings against a sher- [a] 


Wi Ler aS 


the proceedings are based.?° 


Interest.21_ It has been held that interest cannot 
be allowed in summary proceedings upon the amount 
for which an officer and his sureties have become 
liable,?2, except where the statute expressly pro- 
vides therefor;2* but the contrary rule has also 
been applied.?# 


Statutory damages or penalty. In some jurisdic- 
tions statutes provide for the recovery in summary 
proceedings on an officer’s bond of a prescribed per- 
centage of the amount for which the officer and his 
sureties have otherwise become liable, as. a penalty 
or additional damages.?° In computing such pen- 
alty or damages, only the amount for which the of- 
ficer’s default has rendered defendants lable is to 
be included, and not any interest on such amount 
acerued since the date of the default;?® but, on 
the other hand, the statutory percentage is, to be 
taken of the whole amount of the liability arising 
out of the default, undiminished by any payments 
subsequently made on account thereof.?* It has 
been held that damages provided for by statute at 


Thus, under a.statute provid- 


[$§ 1001-1002 


justice that the persons other than 
the officer against whom the judg- 
ment is rendered were sureties of 
the officer. Burt v. Davidson, 5 
Humphr. (Tenn.) 425. (5) On a mo- 
tion against one as sheriff and his 
sureties for failure of a deputy to 
pay over money collected on an exe- 
cution, a judgment setting forth that 
it had been made to appear to the 
court that such person was sheriff, 
that the other defendants were his 
securities, that the relation of prin- 
cipal and deputy existed between the 
sheriff and the person collecting the 
money, and the collection of the 
specified sums of money, is sustained 
by the facts therein stated; but it is 
otherwise as to a judgment stating 
that the execution came to the hands 
of the sheriff, without showing at 
what time, and that he neglected to 
make due and proper return. Snell 
v. Rawlings, 3 Humphr. (Tenn.) 85. 
(6) A judgment based upon a motion 
deficient in proper recitals is void, al- 
though such motion may refer to a 
notice already spread upon the min- 
utes, embracing the necessary facts. 
Johnson v. Bruster, 2 Baxt. (Tenn.) 
99. 


13. Bittick v. McEwen, 7 Heisk. 
(Tenn.) 1. 


14. Hendricks v. 
Gratt. (44 Va.) 197. 


15. Sherrell v. Goodrum, 3 Humphr. 
(Tenn.) 419. 


16. Marshal v. 
(Tenn.) 101. 


17. Morgan v. Billings, 3 Ala, 172; 
Yancey v. Hankins, Minor (Ala.) 171. 


18. Chandler v. Reid, 114 Ala. 390, 
21 S 475; Morgan v. Billings, 3 Ala, 
172. 


[a] In proceeding for money col- 
lected on execution a judgment by de- 
fault must show that proof was 
made that the money was collected, 
that the sheriff failed to pay it on 
demand, and that defendants notified 
were the sureties of the_ sheriff. 
Chandler y. Reid, 114 Ala. 390, 21 S 
475. 


Shoemaker, 3 


Hill, 8 Yerg. 


19, Warwick v. Brooks, 70 Ala. 
412. 
[a]. Thus a judgment entry in 


iff and his sureties for failure to re- 
turn an execution, reciting that, “‘de- 
fendants not being represented in 
court”? and “issue being joined upon 
the motion of the plaintiff for a judg- 
ment against the ‘defendants, there- 
upon comes a jury,” is fatally defec- 


tive. Warwick v. Brooks, 70 Ala. 
412. 

20. Goodrum v. Root, 2 Metce. 
(Ky.) 427; McDaniel v. Brown, 8 


Leigh (35 Va.) 218; Shepherd v. 
Brown, 30 W. Va. 13, 3 SH 186. 


{a] UWnascertained amount.—In 
summary proceedings the court may 
give judgment against a sheriff and 
his sureties for so much as plaintiff 
is entitled to recover in any form of 
action by virtue of the sheriff's offi- 
cial bond, although the demand be not 
of a fixed sum, or one capable of be- 
ing fixed by arithmetical calculation, 
but be for an unascertained amount, 
which, if the sheriff had been sued 
for a tort, would have sounded in 
damages. Shepherd v. Brown, 30 W. 
Va. 13} 3 SH 186. 


Liability as to particular matters 
see supra §§ 832-962. 


21. Penal interest see infra text 


and notes 25-29. 


22. Pitman v. Couts, 6 J. J. Marsh. 
(Ky) 0ee rover a.) sharp, 4ie0 aid. 
Marsh. G<y.)0 79") Jacobs ive Ells 2 
Leigh (29 Va.) 393. See Weaver v. 
Skinker, 4 Gratt. (45 Va.) 160 (ap- 
plying the rule), 


23. Mershon vy. 
(TS Bu kee 


paw Williams v. Hall, 2 Dana (Ky.) 


Com., 2 Mete. 


25. See statutory provisions. 


26. Chandler v. Henry, 90 Ala. 271, 
8 S 96; O’Bannon v. Huffman, 1 B. 
Mon. (Ky.) 212. See Mershon vy. 
Com., 2 Mete. (Ky.) 371 (applying the 


rule); Stephens v. Lewis, 8 B. Mon. 
(Kky.) 150 (the statutory damages 
for failure to return an execution 


should be calculated upon the amount 
of the execution, with interest up to 
the time when it should have been 
returned, but not including interest 
accruing thereafter); Partlow v. 
Lawson, 2 B. Mon. (Ky.) 46 (apply- 
ing the rule). 


ing that summary judgment may be 
had against a sheriff and his sureties 
“for failing to indorse on an execu- 
tion the true date of its delivery to 
him, for ten per cent of the amount 
of the execution; and the officer is 
also responsible for any injury or 
loss which may arise from such 
omission,’ a judgment for the statu- 
tory penalty in summary proceedings 
against the sheriff anid the sureties on 
his official bond for failing to make 
such indorsement can be for ten per 
cent of the amount of the execution 
only, and not for ten per cent of the 
execution as increased by accrued in- 
terest. Chandler v. Henry, 90 Ala. 
P(e Wah Sy 


ay Taresent see supra text and notes 


27. Mershon v: Com., 2 Mete. 
(Ky.) 371; Stephens v. Lewis, 8 B. 
Mon. (Ky.) 150. 


[a] Basis of rule.—Where a sher- 
iff, by failing to pay tax moneys col- 
lected by him into the public treas- 
ury, became liable on his bond, under 
a statute, for the amount thereof and 
also for twenty per cent damages 
thereon, “‘This liability was not modi- 
fied, or in any manner diminished, 
by the subsequent payments which 
were made, except so far as those 
payments operated to discharge it. 
The liability of the sheriff was fixed 
by his delinquency, and he and his 
sureties thereby became liable to the 
Commonwealth for the balance due, 


and twenty per cent. damages thereon. , 


Subsequent payments can only be re- 
garded as credits on the amount for 
which they were thus liable, and can 
not have the effect of releasing them 
from their liability for damages on 
any part of that amount.’ Mershon 
Vv. Com., 2) Mete: (Ky.) 371,373: 


[b] Rule applied.—Under a stat- 
ute making a constable and his sure- 
ties liable to a judgment on motion 
for the amount of an execution, to- 
gether with thirty per cent damages, 
where the constable has failed to re- 
turn the writ within thirty days, the 
fact that a constable had indorsed 
that a part of the amount of the exe- 
cution was made by a sale of prop- 
erty does not render it proper to ex- 
clude the amount so reported to have 
been made in the calculation of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“he 
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the rate of a specified percentage per month cannot 
be recovered where, without excuse for delay, an 
unreasonable period of time is allowed to pass be 
fore instituting proceedings therefor.2% Where the 
statute prescribes one penalty for a failure to re- 
turn process within a specified time after the return 
day, and a greater penalty for a further delay, judg- 
ment may be rendered only for the lesser penalty 
where the moving papers do not show bow long the 
return was delayed.?® ; 


[§ 1003] 22. Review.?® On appeal from a judg- 
ment rendered in summary proceedings against a 
sheriff or constable and the sureties on his official 
bond, it will be presumed, in the absence of a bill 
of exceptions, that all the necessary facts recited 
in the judgment were supported by sufficient evi- 
dence.*1 The admission of incompetent evidence 
will not cause the reversal of a judgment supported 
by competent evidence, where the trial court de- 
cided matters both of fact and of law without the 
intervention of a jury. Where the officer alone 
has appealed from a judgment against him and his 
sureties, he cannot object that there is no evidence 
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of the execution of a bond with his codefendants as 
sureties.** On appeal from a judgment entered by 
default, the objection that the sureties were not 
served with proper notice is available where the con- 
trary does not appear of record;** but under a 
statute which does not provide for notice, a recital 
in the judgment that due notice was given of the 
motion is sufficient on appeal to show a determina- 
tion by the court that a reasonable notice had been 
given, and to sustain the court’s jurisdiction and the 
validity of the judgment.*° 


[§ 1004] G. Actions on Official Bonds*®—1. 
Right of Action*7—a. In General. As a general 
rule, any person injured by an act or omission of a 
sheriff or constable for which the sureties on his 
official bond are liable®® is entitled to maintain 
an action on the bond,*® provided damage has re- 
sulted to him from the breach.4° An action for a 
mere default or omission, however, as distinguished 
from active misconduct, cannot be maintained by 
one to whom the officer owed no duty with regard 
to the matter in connection with which the default 
oecurred.t4 Hach individual who is injured must 


per centum. 
Mon. (Ky.) 


28. Donley v. Wiggins, 52 Tex. 
301; Scogins v. Perry, 46 Tex. 111. 


y 29. Judy v. Howard, 2 Metc. (Ky.) 
4. 


30. In general see Appeal and Er- 
ror 3 C. J./p 256. 


31. Cowan v. Lay, 
1896) 42 SW 68. 


32. Johnson v. Thompson, 4 Bibb 
(Ky.) 294. 

Trial by court or jury see supra § 
99. 


Stephens v. Lewis, 8 B. 
150. 


(Tenn. Ch. A. 


33. Cowan v. Lay, (Tenn. Ch. A. 


1896) 42 SW 68. 
24. Haley v. Greenwood, 28 Tex. 
680. 


Notice of summary proceedings see 
supra §§ 989-993. 


35. Arthur v. State, 22 Ala. 61. 
36. Actions: 
In general see Actions 1 C. J. p 916. 


Against sheriffs or constables and in- 
demnitors see supra §§ 607-695. 


Summary proceedings on official 
honds see supra §§ 965-1003. 

37. Persons protected by bond see 
supra § 784. 

Time when cause of action accrues 
see infra §§ 1034-1036. 


38. Liabilities of sureties on offi- 
cial bond see supra §§ 831-962. 


39. Ga.—Governor v. Raley, 34 Ga. 
173. 

Tll.— Peo. v. Schwartz, 151 Ill. A. 
190. 


Ind.—State v. Madison, 32 Ind. 390; 
State v..Leach, 10 Ind. 308; State v. 
Drury, 3 Ind. 431. 


Kan.—Flint v. 
814, 293 P 953. 


Ky.—Rowland v. Wood, 4 Dana 194; 
Com. v. Williams, 4 Litt. 335. 


[a] One who is bail in replevin 
may maintain an action on the bond 
of the constable for the wrongful fail- 
ure or refusal to levy an execution on 
the goods of the judgment debtor as 
a result of which the bail was obliged 
to pay the debt. State v. Madison, 
32 Ind. 390; State v. Drury, 3 Ind. 
431. 


Grimes, 131 Kan. 


[b] Owner of property wrongfully 
seized or sold.—(1) The owner of 
property attached in an action to 
which the owner is not a party may 
sue the sheriff and the sureties on 
his official bond for the property or 
for damages for its conversion. 
Flowers v. Spears, 190 N. C. 747, 130 
SE 710. (2) One whose property is 
wrongfully sold by a Sheriff has a 
right of action on the official bond, 
even though the sale is void, since it 
casts a cloud upon his title. State v. 
Leach, 10 Ind. 308 


[c] Holder of voidable title to 
goods converted by officer.—Good- 
faith purchasers in possession of an 
automobile on which the engine num- 
bers had been changed in violation of 
statute are entitled to recover against 
a sheriff for the conversion of the 
ear, where criminal prosecution of 
plaintiff is barred by the statute of 
limitations, and the true owner of 
the car was not found. Flint v. 
Grimes, 131 Kan. 814, 293 P 953. 


[d] Officer or owner of attached 
property seized under junior writ.— 
(1) Where a Sheriff seizes property 
subject to a prior attachment levied 
by a constable, either the constable 
or the prior attachment plaintiff may 
maintain an action on the sheriff’s 
bend, .State iv. Willard, iv oDels cil. 
(2) Where both the constable and the 
owner bring actions, judgment should 
be rendered for the owner in his ac- 
tion and for the sheriff in the con- 
stable’s action. State v. Willard, su- 
pra. 


{e] Plaintiff’s attorney.—Where it 
is the duty of a sheriff, who collects 
money on an execution, to pay it over 
to the attorney of record of plaintiff, 
and it is the duty of such attorney to 
compel the sheriff to make such pay- 
ment, by neglect of which the attor- 
ney becomes responsible to his client, 
and upon demand an attorney pays 
to his client the sum so collected, he 
has a remedy by action on the sher- 
iff’s bond for failure to pay over the 
amount to him. Governor v. Raley, 
34 Ga. 173. 


{f] Person not party to suit (1) 
may maintain an action on the official 
bond of an officer for his misconduct 
while acting under cover of his office. 
Peo. v. Schwartz, 151 Ill. A. 190. (2) 
So the failure of the owner of prop- 
erty, attached by a sheriff under a 
writ issued in an action to which he 


is not a party, to intervene in such 
action does not preclude him from 
suing on the sheriff’s bond for the 
value of the property or for damages 
for its conversion. Flowers v. Spears, 
190 N. C. 747, 130 SE 710. 


40. Ga.—Harris v. Black, 143 Ga. 
497, 85 SE 742. 


Pai: v. Schwartz, 151 Ill. A. 


Ky.—Com. v. Reed, 3 Bush 516. 


Minn.—Nemec v. Brown, 150 Minn. 
252, 184 NW 956. 


Mo.—State v. Sondag, 15 Mo. A. 312. 


Pa.—Com. v. McCoy, 8 Watts 153, 
34 AmD 445. See King v. Com., 103 
Pa. 487 (applying the rule). 


i C.—State v. Gilreath} 16 S. C. 


Pe he ay Bike le sca v. Brown, 1 Swan 


Wis.—Williams v. Thrall, 167 Wis. 
410, 167 NW 825. 


[a] Want of damage.—W here 
plaintiff makes a valid tender to re- 
deem land sold under execution, he 
cannot recover on the sheriff’s bond 
for a refusal to accept such tender 
unless title to the land or a portion 
thereof has been lost, where under 
the statute the tender constituted a 
redemption which rendered the sale 
void; and the action should be one to 
quiet title, with damages as an inci- 
dent. Williams v. Thrall, 167 Wis. 
410, 167 NW 825. 


[b] Damage resulting from other 
cause.—Where a sheriff makes a void 
sale of land in the possession of heirs, 
and delivers possession to the pur- 
chaser, whom the heirs negligently 
permit to remain in adverse, peace- 
able possession until he acquires ti- 
tle by prescription, they cannot, in a 
suit on the sheriff's bond, recover the 
value of the land with mesne profits, 
on the ground that they have lost the 


title. Harris v. Black, 143 Ga. 497, 
85 SH 742. 

41. Cal.—Thompson v. Miller, 56 
Cal. 425. 

IGy= Hawkins vir ‘Cony Sh Ani 
Marsh. 339. 

N. C.—Brooks v. Gibbs, 47 N. C. 
326. 


Pa.—Downing v. Com., 21 Pa. 215; 
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sue separately,*? and there cannot be a recovery by 
a plaintiff for himself and also for another in whose 
right or injury he has no interest.42 Where a bond 
is payable to the governor for the time being and 
his successors, the right to sue vests in the succes- 
sor, and not in the personal representatives of a 
deceased governor;** but where the bond runs to a 
designated person in his individual capacity and not 
as governor, an action may be maintained by the 
obligee’s personal representative.*® Where an offi- 
cer pays over only a part of the money collected by 
him on an execution, and a surety of the judgment 
debtor, not knowing that there is any more money 
in the officer’s hands, pays the balance, such pay- 
ment does not impair the ereditor’s remedy against 
the officer, but operates as an equitable assignment 
of the claim to the debtor’s surety, for which he 
may pursue the officer on his official bond.4® The 
mere fact that an action on an officer’s bond for fail- 
ure to make the money on an execution is brought 
for the use of one other than the judgment creditor 
does not defeat the action as showing an illegal 
transfer of the right of action.*? 


Bond of deputy.*® No one other than a sheriff or 
constable,*® or his personal representatives,°® has 
a right of action on the official bond of his deputy, 
except that a surety of the principal officer who has 


Booz v. Engarman, 18 Pa. 263. 


Vt.—Rutland v. Paige, 24 vt. 181. | 339: 
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Hawkins v. Com., 3 A. K. Marsh. (Ky.) 
(5) The duty of a sheriff is to 
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been compelled to respond for a default of the dep- 
uty may sue on the latter’s bond.®! | The fact that 
a judgment rendered against an officer for his dep- 
uty’s default has been paid by the officer’s sureties 
rather than by himself does not preclude him from 
maintaining an action on the deputy’s bond.*? 


Special bond.®* A surety on the general official 
bond of a sheriff or constable against whom hability 
has been asserted on account of the officer’s failure 
to pay over funds collected by him is entitled to 
maintain an action on a special revenue bond given 
by the officer, to compel the sureties on such special 
bond to pay so much of the officer’s shortage as 
they are liable for under their bond.°* ; 


[§ 1005] b. Sufficiency of Bond. An action up- 
on the official bond of a sheriff or constable is not 
precluded by the fact that the bond does not contain 
all the specifie conditions required by statute, where 
the condition inserted in the bond, and to which 
the breach is assigned, is broad enough to cover 
them all, or at least the act of malfeasance com- 
plained of.5® 


[§ 1006] c. As Affected by Taking of Indemni- 
ty.°® In the absence of statute otherwise provid- 
ing, one injured by an act or default of a sheriff or 
constable by whom a bond of indemnity has been 


580, 582 (where it was said: ‘‘We do 
not say, for we are not called upon 
to do so, that a deputy sheriff can un- 


Wash.—-McPhee v. U. S. Fidelity, 
etc., Co., 52 Wash. 154, 100 P 174, 1382 
AmSR 958, 21 LRANS 535. 


[a] Bhus (1) where in an action 
against the maker and two indorsers 
of a promissory note, brought at the 
written request of the junior indors- 
er, an attachment is issued and placed 
in the hands of the sheriff, with in- 
structions to levy upon property of 
the maker and first indorser, but the 
sheriff fails to make the levy, and 
therefore the junior indorser is com- 
pelled to pay the debt, such junior 
indorser cannot maintain an action 
against the sheriff and his sureties 
for failure to make the levy. Thomp- 
son v. Miller, 56 Cal. 425. (2) One 


having a claim against a town for al! 


default of its constable cannot pro- 
ceed directly on the bond executed by 
the constable to the town, as there 
is no privity between the creditor 
and the sureties on the bond. Rut- 
land v. Paige, 24 Vt. 181. (3) An ex- 
ecution debtor from whom money has 
been collected by the sheriff has no 
cause of action on the sheriff's bond 
for his failure to pay over the mon- 
ey to the execution creditor or to re- 
turn the writ, for the debtor is dis- 
charged by payment to the sheriff, 
and if a second execution is issued 
and he again pays the money such 
payment is in his own wrong, as he 
might stop such execution by motion 
in the court from which it issued or 
by audita querela. 3rooks v. Gibbs, 
47 N. C. 326. Compare Com. v. Wil- 
liams, 4 Litt. (Ky.) 335 (holding that 
where a sheriff returns that he has 
made a less sum than in truth he has 
on an execution, and in consequence 
of such return another execution is- 
sues against the estate of the debtor, 
this is such an injury to him as will 
justify an action on the official bond 
of the sheriff). (4) A person holding 
a mere equity cannot sue on the offi- 
cial bond of the sheriff for a failure 
to execute and return a fieri facias. 


keep prisoners for the public, and he 
is not bound to keep them for pevr- 
sons entitled to a reward for their ar- 
rest and conviction, and hence he is 
not liable to such persons on his offi- 
cial bond for the damages they suffer 
by an escape. McPhee v. U. S. Fidel- 
ity, etc., Co., 52 Wash. 154, 100 P 174, 
132 AmSR 958, 21 ELRANS 535. (6) 
The prosecutrix in fornication and 
bastardy proceedings has no such in- 
terest in the proceedings before sen- 
tence as will permit her to maintain 
an action on the official bond of a 
constable for the escape of defend- 


ant. Downing v. Com., 21 Pa. 215 
[dist Lantz v. Lutz, 8 Pa. 405]; Booz 
v. Engarman, 18 Pa. 263. 


42. Lynch v. Com., 16 Serge. & R. 
Can? 368-916) Amb 25825 States av. 
Yongue, 40 S. C. L. 323. 


43. Lynch v. Com., 16 Serge. & R. 
(Pa.) 868, 16. Amb 5823 “State: v. 
Yongue, 40 S. C. L. 3238. 


44. Cannon yv. Snowden, 4 Humphr. 
(Tenn.) 360. 


45. Cannon y. Hollis, 
(Tenn.) 334. 


[a] Thus a constable’s bond, pay- 
able to “Newton Cannon, in his life- 
time, and his successors in office,’ is 
not a good statutory bond, and hence 
an action thereon may be maintained 
by the personal representative of 
Newton Cannon. Cannon y. Hollis, 4 
Humphr. (Tenn.) 334. 


46. Merryman vy. State, 5 Harr. & 
J. (Md.) 428. 


4 Humphr. 


47. Governor v. Powell, 10 Ala. 
544, 
48. Persons protected by deputy’s 


official bond see supra § 784. 


49. Norcross v. Hollingsworth, 83 
Hun 127, 31 NYS 627; Cook v. PaJm- 
er, 6 B. & C. 739,13 HCL 331, 108 Re- 
print 623. See Brayton v. Town, 12 
Iowa 346 (applying the rule). Com- 
pare Hurlock v. Reinhardt, 41 Tex. 


der no circumstances be proceeded 
against upon his bond by a party in- 
jured in his own name. But, if so, 
it is not on a bare statement of a 
breach of duty, which, for aught that 
appears, may be compensated for by 
an action against the sheriff, the par- 
ty immediately and directly liable to 
him for such breach of duty’). 


[a] Right of action as belonging 
to officer in official capacity only.—A 
receiver in supplementary proceed- 
ings under a judgment against a sher- 
iff cannot sue on a bond given by an 
under sheriff to the judgment debtor 
as Sheriff, unless the sheriff, the judg- 
ment debtor, has made good the under 
sheriff’s default, as the cause of ac- 
tion belongs to the debtor as sheriff, 
and not as an individual, and the re- 
ceiver represents the creditors. Nor- 
cross v. Hollingsworth, 83 Hun 127, 31 
NYS 627. 


50. Robertson v. Morgan, 3 B. Mon. 
(Ky.) 307. 
[a]. Administrators of deceased 


sheriff have a right of action on the 
bond of his deputy to save the sheriff 
harmless. Robertson v. Morgan, 3 B. 
Mon. (Ky.) 307. 


rovik Nebergall y. Tyree, 2 W. Va. 


Liability of officer’s sureties for de- 
faults of deputy see supra § 795. 


52. Robertson v. Morgan, 3 B. Mon. 
(Ky.) 307. 
53. Liability as between sureties 


or general and special bonds of officer 
see supra § 788. : 


54 Leslie County v. Maggard, 227 
Ky. 583, 183 SW (2d) 766. 


55. Lasater v. Waites, (Civ. A.) 67 
SW 518 [rev on other grounds 95 Tex. 
553, 68 SW 500]. 


56. Indemnity to officer in general 
see supra §§ 555-606. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1006-1010] 


taken is not restricted to his remedy on such bond, 
nor precluded by the giving of such indemnity from 
resorting to the officer’s official bond.°* 


[§ 1007] d. Waiver of Right of Action. A right 
of action on the official bond of a sheriff or constable 
may be waived by conduct inconsistent with an in- 
tention to assert it.°8 


[§ 1008] 2. Grounds of Action. In general, an 
action may be brought and maintained against the 
sureties on the official bond of a sheriff or constable 
for such default only on the part of the officer as 
would entitle plaintiff to recover against him in an 
action on the ease;°® but whenever there has been 
such an official misfeasance or default as consti- 
tutes a breach of the condition of the bond an ac- 
tion thereon will lie.°°® 


[§ 1009] 3. Nature and Form of Action—a. In 
General. While there is some authority to the con- 
trary,®1 it would seem to be the proper rule that 
the liability of the sureties on the official bond of a 
sheriff or constable is ex contractu and not ex de- 
licto,°? although the default upon which the liabil- 
ity is founded may constitute a tort,°? and that 
even as against the officer himself an action on the 
bond is in contract and not in tort.®* So, apart 
from any summary remedies given by statute,°® the 
liability of the sureties can ordinarily be enforced 
only by an action on the bond itself;°® and the prop- 
er form of action has been held to be debt on the 
penalty, where the action is brought in the name of 
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the obligee,®* although assumpsit has also been 
regarded as proper in such case,** and covenant 
has been held proper where the action is brought in 
the name of the person injured by the breach.°® A 
suit in equity may be maintained, however, on the 
ground of discovery and accounting, against an 
officer and two or more sets of sureties on different 
bonds where, from the manner in which the officer’s 
business has been carried on and his accounts kept, 
it is difficult to determine the liabilities as between 
the respective bonds;*° but the facts that an officer, 
after collecting money on execution, has died in-. 
solvent without paying it over, and that there has 
been no administration upon his estate, do not give 
equity jurisdiction of a suit against his sureties,** 
and in an action founded upon an officer’s refusal to 
sell land claimed to have been fraudulently con- 
veyed by the judgment debtor, the tendering of an 


‘issue as to the title to the land does not make the 


matter one solely of equitable cognizance, since if 
the conveyance was fraudulent it passed nothing.** 


[§ 1010] b. Election of Remedy.7* Where a 
sheriff or constable has taken an insufficient bail 
bond, and plaintiff has elected to hold the officer and 
his sureties liable as bail, he is concluded by the 
remedy so chosen and cannot resort to the officer’s 
official bond.** Similarly, when one damaged by 
an officer’s default elects to avail himself of any 
other remedy before proceeding on the bond, he must 
proceed therein to final judgment and execution be- 
fore he can maintain an action on the bond.*® 


57. Hill v. Ragland, 114 Ky. 209, 70 
SW 634, 24 KyL 1053; Lewis v. Mans- 
field, 78 Ky. 460; State v. McBride, 
81 Mo. 349. See Chisholm v. Gooch, 
79 Ky. 468, 3 KyL 247; Flowers v. 
Spears, 190 N. C. 747, 130.SE 710 (both 
recognizing the rule). 


58. Wright v. Johnson, 
(Tenn.) 407. 


[a] Thus, where after a sheriff had 
rendered himself liable to plaintiff in 
an execution, the latter suffered sev- 
eral years to elapse without any ac- 
tion against the sheriff, although he 
was living in the county and solvent, 
and plaintiff subsequently issued alias 
executions, on which the debt was col- 
lected, although not paid over, by an- 
other officer, he waived his right of 
action on the official bond of the first 


3 Sneed 


officer. Wright v. Johnson, 3 Sneed 
(Tenn.) 407. 
59. 


South v. Maryland, 18 How. (U. 
S.) 396, 15 L. ed. 433. 


_ Civil liabilities of sheriff or consta- 
ble see supra §§ 183-554. 


Sureties as liable only where officer 
is liable see supra § 831 


60. Ala.—Williams v. Ragan, 
Ala. 397, 45 S 185. 


Del.—State v. Clymer, 8 Del. 20. 
Ind.—State v. Druly, 3 Ind. 431. 


Ky.—Hill v. Ragland, 114 Ky. 209, 
70 Sw 634, 24 KyL 1053. 


La.—New Orleans v. Hozey, 2 Rob. 
552. 


N. C.—Buckley v. Hampton, 23 N. C. 
318. 


153 


Or.—Habersham v. Sears, 11 Or. 
431, 5 P 208, 50 AmR 481. 
Pa.—Palmer v. Com., 6 Serg. & R. 


245. 


Va.—Grandstaff v. 
Gratt. (71 Va.) 1. 


Matters giving rise to liability on 


Ridgely, 30 


Official bond see supra §§ 831-962. 


61. Williams v. Ragan, 153 Ala. 
397, 407, 45 S 185 (“The suit rests on 
the breached duty, not on the bond, 
and is, therefore, ex delicto, and not 
ex contractu’’). See Hill v. Hyde, 219 
Ala. 155, 121° S 510 (dictum, that a 
suit against an officer and his sureties 
for false imprisonment is in trespass, 
and not assumpsit). 


62. Ala.—National Surety Co. v. 
Plemmons, 214 Ala. 596, 108 S 514. 


Ark.—Wilson v. Young, 58 Ark. 598, 
25 SW 870. 


Cal.—Bell v. Peck, 104 Cal. 35, 37 P 
766; Ghiradelli v. Bourland, 32 Cal. 
585. 


La.—Ballew v. Andrus, 10 La. 216; 
Poydras v. Patin, 5 La. 324. 


Tex.—Fox v. Cone, (Commn. A.) 138 
SW (2d) 65. 


63. Copeland v. Dunehoo, 36 Ga. A. 
817, 138 SE 267; Ballew v. Andrus, 
L0-Lia.! 216; Poydras: vy. Patin, 5 La. 
324; Fox v. Cone, (Tex. Commn. A.) 
13 SW (2d) 65. 


64 Wilson v. Young, 58 Ark. 593, 
25 SW 870. See Bell v. Peck, 104 Cal. 
35, 37 P 766 (apparently recognizing 
the rule). 


[a] Survivor of right of action on 
death of officer.—Since the right of 
action against an officer and the sure- 
ties on his bond for his failure to re- 
turn an execution is ex contractu, it 
therefore survives, on the death of 
the officer, against his administrator 
and the sureties. Wilson v. Young, 
58 Ark. 5938, 25 SW 870. 


65. Summary remedies on official 
bonds see supra §§ 965-1003. 


66. Lewis v. Little, 5 N. J. L. 685; 
Boyd v. Rose, 4 N. J. L. 230; Matlock 
v. Stow, 3 N. J. L. 5382: Compare Com. 
v. Nunnelley, 211 Ky. 409, 277 SW 506 
(holding that a county may bring an 


action against a sheriff on his bond 
to compel him to account for money 
alleged to be due to the county, and 
is not confined to a statutory proceed- 
ing to surcharge the settlement of the 
sheriff's accounts as approved by the 
fiscal court of the county, where no 
valid and effective settlement with 
the fiscal court had been made by the 
sheriff, although an attempted or in- 
formal settlement had been made). 


67. State v. Staggers, 46 S. Cc. L. 
286 [overr State Treasurers v. Walk- 
er, 20) S. 1G) 15 629): 


Obligee as proper party plaintiff see 
infra § 1039. 
acs Com. v. Ostendorf, 19 Pa. Dist. 


69. Lawton v. Erwin, 9 Wend. (N. 
We) 23:8. 


Person injured as proper plaintiff 
see infra § 1040. 


70. Raleigh County Ct. v. Cottle, 
81 W. Va. 469, 94 SE 948, AnnCas 
1918D 510. 


Accounting in equity in general see 
Accounts and Accounting §§ 56-141. 


Liabilities as between two or more 
bonds see supra §§ 786-789. 


71. Utica Bank y. Dill, 1 Paige («N. 
Y.) 466. 


72. State v. Tucker, 
229 SW 163. 


73. In general see Election of Rem- 
eddies 208 Co. Janpr Le 


74. Mosely v. Lyon, 48 Ga. 398. 


Liability of officer and sureties as 
bail where proper bail not taken see 
supra § 932. 


75. Com. v. Rees, 
330. 


Necessity of exhausting other reme- 
dies before proceeding on bond see in-. 
fra § 1015. 


286 Mo. 466, 


1 Miles (Pa.) 


1060 [57 C.J.] 


[§ 1011] c. Single or Successive Actions. Where 
a person injured by an official default of a sheriff 
or constable is authorized by statute to institute an 
action against such officer on his official bond for 
the amount of his damage, each injured person may 
maintain a separate action for his own benefit,’°® 
and so successive actions for different defaults or by 
different persons may be maintained on an officer’s 
bond, and recovery had therein, until the penalty 
of the bond is exhausted.77_ Under a statute, how- 
ever, providing, either expressly’*® or by impliea- 
tion’® that judgment shall be entered for the full 
penalty of the bond, or, it has been held, in the ab- 
sence of statute otherwise providing,*°® only one ac- 
tion may be brought upon a bond,*! in which action 
judgment should be entered for the full amount of 
the penalty,*? which judgment is for the benefit not 
only of the person for whose benefit the action is 
instituted, but of all others who are or may become 
interested in the enforcement of the bond;** and 
so execution should be issued thereon for the amount 
ascertained to be due to the person causing the in- 
stitution of the suit,*+ and for other official defaults 
of the officer the person injured may in proper pro- 
ceedings procure executions on the same judgment 
for the respective amounts due them, until the judg- 
ment is exhausted.*® 


[§ 1042] d. Joinder of Causes of Action.** Where 


76. White v. Wilkins, 24 Me. 299; 


for 
MeMicken v. Com., 58 Pa. 213; Camp- 


judgment 
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the 
should be entered therein. 


a ore 


[§§ 1011-1013 


two or more causes of action on the official bond of 
a sheriff or constable in favor of the same party 
grow out of the same transaction and are connected 
with the same subject of action, they may properly 
be united in the same petition or complaint;*’ but 
where the causes of action upon a bond are separate 
it is proper that they should be separately stated.** 


Misjoinder. Where the complaint in an action 
against a sheriff or constable and his official bonds- 
men alleges a cause of action against the former 
only as a trespasser, and against the latter only as 
signers of the bond, it is defective for misjoinder 
of actions;’® but where a breach of the bond is al- 
lered as a cause of action against all the parties 
the complaint is not open to this objection, although 
the breach set out is, as regards the officer, also a 
POrina 


[§ 1013] 4. Conditions Precedent—a. Establish- 
ment of Liability of Officer.°' Except where other- 
wise provided by statute, either expressly or by im- 
plication,®? it is not a prerequisite to the mainte- 
nance of an action on the official bond of a sheriff 
or constable that the default or misconduct relied 
upon as a breach, and the lability of the officer 
therefor, shall first be established in a separate ac- 
tion or proceeding against the officer alone, or ad- 
judicated against him,®* and the injured person may, 


whole penalty 
New York 


causes of action: That the constable 
took sufficient goods on plaintiff's ex- 


bell v. Com., 8 Serg. & R. (Pa.) 414. 


[a] Bffect of statute permitting 
intervention in pending action.—Un- 
der a statute providing that when an 
action is pending on the official bond 
of a sheriff any other person who has 
a right of action on the bond may 
file an additional declaration in the 
action, and have the rights of a plain- 
tiff therein, the remedy by interven- 
tion so given is cumulative to, and 
not substitutionary for, the right of 
each person damaged by the officer’s 
default to institute a separate action 
on the bond. White v. Wilkins, 24 
Me. 299. : 


77. Robeson County v. McAlpin, 28 
N. C. 347; McMicken v. Com., 58 Pa. 
Shaeffer v. Jack, 14 Serge. & R. 
Campbell v. Com., 8 Serg. 
(Pa.) 414. See Com. v. Wat- 
mough, 2 Miles (Pa.) 297 (applying 
the rule). Compare Branch v. Elliot, 
14 N. C. 86 (recognizing the rule as 
to bonds conforming to the require- 
ments of the statute, but holding that 
it does not apply to a bond which is 
not in conformity therewith). 


Penal sum of bond as limit of sure- 
ties’ liability see supra § 816. 


Voulaylor. Blyth, ‘9 Colo; A.’ 81, 
47 P 662. 


79. New York v. Ryan, 9 Daly (N. 
Y.) 316; Norton v. Mulligan, 35 S. C. 
L. 355; Fuller v. Holmes, 1 Aik. (Vt.) 
vi lee 


[a] hus, where the statute pro- 
vided that the bond might be put in 
suit, and, “when judgment shall be 
obtained on such bond’, the court 
should direct so much money to be 
levied thereon as should be sufficient 
‘to pay the party aggrieved the amount 
due him, and that if any other party 
aggrieved should apply as prescribed 
the court should direct such further 
sum to be levied on the judgment as 
should be sufficient to pay him, only 
one action could be maintained and a 


v. Ryan, 9 Daly (N. Y.) 316. 
80. Branch v. Elliot, 14 N. C. 86. 
81. See cases supra notes 78-80. 


82. Taylor v. Blyth, 9 Colo. A. 81, 
47 P 662; New York v. Ryan, 9 Daly 
(N. Y.) 316; Norton v. Mulligan, 35 
S.C. L. 355; State Treasurers v. Bates, 
LS 'SMiOw ih. 362 .auisees Peo. Ven hitle 
Guaranty, etc., Co., 156 Ill. A. 488 
(recognizing the rule). 


83. Taylor v. Blyth, 9 Colo. A. 81, 
47 P 662. And see cases infra notes 
84, 85. 

84. Taylor v. Blyth, 9 Colo. A. 81, 
47 P 662; Norton v. Mulligan, 35 S. 
C. L. 355; State Treasurers v. Bates, 


13%S. C...362. 


86. Taylor’ v. Blyth, 9° Colo. A. 81, 
47 P 662; Skinner v. Phillips, 4 Mass. 
68; State Treasurers v. Bates, 18 S. 
Cc. L. 362; Fuller v. Holmes, 1 Aik. 
(Vt.) 111. See Peo. v. Title Guaran- 
ty, etc., Co., 156 Ill. A. 488; State v. 
Hardenburgh, 2 N. J. L. 334 (both rec- 
ognizing the rule). 


Discharge of sureties upon paying 
full penal sum of bond see supra § 
$16. 

86. In general see Actions §§ 188- 
07. 


Misjoinder as defect of pleading see 
infra § 1049. 


87. Phoenix Ins. Co. v. McEvony, 
52 Nebr. 566, 72 NW 956; ‘Moore v. 
Smith, 10 HowPr (N. Y.) 361. 


fa] Tlustrations.—(1) In an ac- 
tion against a sheriff and the sureties 
on his bond to recover illegal fees 
charged and collected by him, plain- 
tiff may join in his petition a cause 
of action to recover the penalty pro- 
vided by statute for the charging and 
taking of illegal fees by an _ officer. 
Phoenix Ins. Co. v. McEvony, 52 Nebr. 
566, 72 NW 956. (2) In an action on 
a constable’s bond plaintiff may, by 
proper allegations, join the following 


ecution to satisfy it; that he neglect- 
ed to make return; and that he with- 
held the money after the return day. 
Ree og v. Smith, 10 HowPr (N. Y.) 
>) . 


88. Moore v. Smith, supra. 
ao Ghiradelli v. Bourland, 32 Cal. 


90. Fuller Desk Co. v. McDade, 113 
Cal. 360, 45 P 694; Bell v. Peck, 104 
Cal. 35, 37 P 766 [dist Ghiradelli v. 
Bourland, 32 Cal. 585]; Sam Yuen v. 
McCann, 99 Cal. 497, 34 P 80; Black 
v. Clasby, 97 Cal. 482, 32 P 564. 


Liability on bond as ex contractu 
even though default constitutes tort 
see supra § 1009. 


91. Ascertainment of damage or 
amount of demand as prerequisite to 
action on bond see infra § 1014. 


Necessity of exhausting remedies 
against officer before proceeding 
against sureties see infra § 1015. 


92. Dane v. Gilmore, 49 Me. 173; 
Bailey v. Butterfield, 14 Me. 112; 
Tracy v. Warren, 104 Mass. 376; Todd 
v. Bradford, 17 Mass. 567; Calder v. 
Haynes, 7 Allen (Mass.) 387; Davis 
v. Haffner, 2 AbbPr (N. Y.) 187; Peo. 
v. Spraker, 18 Johns. (N. Y.) 390. 


fa] In Vermont (1) under a stat- 
ute so providing the liability of a 
sheriff must be established by judg- 
ment before proceeding against his 
sureties (Tute v. James, 46 Vt. 60; 
Hine v. Pomeroy, 39 Vt. 211; Fuller 
v. Holmes, 1 Aik. 111), (2) unless the 
sheriff has removed from the state 
(Hine v. Pomeroy, supra); (3) and 
the death of a sheriff does not consti- 
tute a removal from the state, with- 
in the meaning of the statute, so as 
to permit an action against the sure- 
ties on his bond without first suing 
the principal, but an allowance of the 
claim against the sheriff’s estate is 
necessary (Tute v. James, supra). 


93. Ala.—Bagby v. Chandler, 8 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


+ wis Ve 
ry . - 


> 


§§ 1013-1017] 


at his option, either sue directly upon the: bond or 
proceed first against the officer.°* Where the lia- 
bility of the officer is required to be fixed before pro- 
ceeding against the sureties, a judgment against 
him in an action to which he was a party is neces- 
sary.°° A judgment for nominal damages and costs 
in an action of replevin for goods seized establishes 
the officer’s misfeasance;®*® but a judgment against 
an officer in assumpsit does not establish his official 
delinquency so as to permit recovery against his 
sureties.°* ~ 


[§ 1014] b. Ascertainment of Amount of Liabil- 
ity. The ascertainment of the amount of the liabil- 
ity of a sheriff or constable for an official default 
is not a condition precedent to an action therefor 
upon his official bond,®® except where the statute 
otherwise provides.°® Where such ascertainment is 
required, a judgment by default in an action of tro- 
ver against an officer for the value of goods taken 
by him is sufficient.? 


[§ 1015] c. Exhaustion of Other Remedies. In 
some jurisdictions, under statutes so providing, one 
damaged by the official misconduct or default of a 
sheriff or constable must exhaust his remedy against 
the officer? before proceeding against the sureties 
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on his official bond;? but in the absence of any such 
statute the exhaustion of any other remedies which 


a party may have is not a condition precedent to 


an action on the officer’s bond,* although if such 
party does institute or prosecute another remedy 
he must proceed to final judgment and execution 
therein before he can resort to the bond.’ It has 
been held that, where the remedy against the officer 
is required to be exhausted, the return nulla bona 
of an execution against an officer,® or against the 
personal representative of a deceased officer,’ is suf- 
ficient to entitle plaintiff therein to proceed against 
the sureties; but there is also authority, te the 
contrary, that such return does not of itself establish 
the. insufficiency of the officer’s property so as to 
authorize an action on his bond.® 


[§ 1016] d. Quashal of Insufficient Replevy Bond 
Taken. Where a sheriff or constable takes an insuf- 
ficient bond in an action of replevin, plaintiff there- 
in is not obliged to quash such bond before he may 
have recourse to the official bond of such officer for 
taking the insufficient security.°® 


[§ 1017] e. Quashal of Levy or Sale. Where an 
illegal levy of an execution and sale thereunder have 
been made by a sheriff or constable, plaintiff pur- 


230; Governor v. White, 4 Stew. & 


P. 441, 24 AmD 763. 


Cal.—Van Pelt v. Littler, 
“194. 


Colo.—Newman v. Peo., 
46, 34 P 1006. 


Ga.—McCain v. Bonner, 122 Ga. 842, 
51 SE 36; Jefferson v. Hartley, 81 Ga. 
716, 9 SE 174; Chastain v. Winn, 22 
Ga. A. 53, 95 SE 473; Robertson v. 
Smith, 16 Ga. A. 767, 85 SE 991; Mc- 
Collough v. Hand, 16 Ga. A. 484, 85 SE 
673. 


Ky.—Governor v. 
395. 


Mich.—Peo. v. Lee, 65 Mich. 557, 32 
NW 817. 


N. J.—State v. 
185. 

N. Y.—Grieb v. Northrup, 66 App. 
Div. 86, 72 NYS 481; Berry v. Schaad, 
50 App. Div. 132, 683 NYS 349 [aff 28 
Misc. 389, 59 NYS 551]; Ex p. Ches- 
ter, 5 Hill 555. 


Pa.—Palmer v. Com., 6 Serg. & R. 
245. : 


Ss. C—Treasury Comrs. v. Moore, 4 
Sait bl : 


Tenn.—Jarnagin v. 
Humphr. 470. 


Wis.—Bartlett v. Hunt, 17 Wis. 214. 


14 Cal. 


4) Colo, As 


Perkins, 2 Bibb 


Leeds, 31 N. J. L. 


Atkinson, 4 


94. Palmer v. Com., 6 Serg. & R. 
(Pa.) 245. 
95. State v. U. S. Fidelity, ete., Co., 


157 Miss. 740, 128 S 508. 


96. Tracy v. Warren, 104 Mass. 
376. 

97. Bailey v. Butterfield, 14 Me. 
112. 

98. Newman v. Peo., 4 Colo. A. 46, 


34 P 1006 [dist Sterling City Gold, 
ete., Co. v. Hughes, 3 Colo. 229; Ster- 
ling City Gold, etc., Co. v. Cock, 2 Colo. 
24]. 


99. Dane v. Gilmore, 49 Me. 173. 
Compare State v. Willard, 7 Del. 197 
(holding that, under a statute provid- 
ing that on the return of a domestic 
ate the goods attached or the 

ey arising therefrom shall be dis- 
tri uted among all the creditors of 


defendant, allowing a double share to 
the creditor causing the attachment, 
and that on the receipt of the proceeds 
of the sale of the attached property 
the court shall appoint auditors to 
adjust all claims and settle the pro- 
portions due the several creditors, the 
attaching creditor cannot bring an ac- 
tion on the recognizance of the sheriff 
without first proceeding under the 


statute to have all claims audited, and’ 


the amount to which he was entitled 
ascertained, notwithstanding the fail- 
ure of the sheriff to return the pro- 
ceeds of a sale into court). 


1. Dane v. Gilmore, 49 Me. 173. 


2. Actions against sheriffs and con- 
stables see supra §§ 607-695. 


3. State Treasurer v. McGuire, 16 
S. C. L. 474; Treasury Comrs. v. Neu- 
by, 12 S. C. L. 184; Preston v. Auditor 
Public Accounts, 1 Call (5 Va.) 471. 
See Kirkpatrick v. White, 29 Pa. 176 
(in an action against the sureties on 
the official bond of a constable for his 
default, plaintiff must show that he 
used reasonable diligence to collect 
the amount from the constable by le- 
gal process, or that such process 
would have been fruitless by reason 
of the constable’s insolvency). Com- 
pare State v. Wylie, 27S. C. L. 1 (hold- 
ing that the necessity of exhausting 
the remedy against a sheriff before 
proceeding against his sureties, under 
a statute so requiring at the time the 
bond was executed, is not obviated by 
a statute subsequently enacted which 
provides that no return of nulla bona 
on an execution issued against the 
sheriff shall “henceforth” be necessa- 
ry before resort may be had to the 
bond). 


' 4 Ala.—Burton v. Dangerfield, 141 
Ala. 285, 37-S 350; Bagby v. Harris, 9 
Ala. 173. 


Ky.—Pepper v. Com., 6 T. B. Mon. 
tf 


Mo.—State v. Koontz, 83 Mo. 323; 
State v. Dickman, 124 Mo. A. 653, 102 
SW 44. 


Pa.—Com. v. Rees, 1 Miles 330. 


Tex.—Spradley v. State, 23 Tex. 
Civ. A. 20, 56 SW 114, 442. 


[a] Thus (1) 


landlord against a constable for loss 
of his landlord’s lien by reason of a 
wrongful levy on the tenant’s goods, 
a request to charge that, if plaintiff 
could sue the creditor in the execu- 
tion to whom the proceeds of the sale 
were paid, then plaintiff could not re- 
cover against the constable and his 
sureties is properly refused. Burton 
v. Dangerfield, 141 Ala. 285, 37 S 350. 
(2) Where a constable improperly re- 
leased an attachment because, . the 
property being claimed by a third per- 
son, plaintiff refused to furnish an in- 
demnifying bond, and it appears that 
defendant has no other property sub- 
ject to levy, an action can be main- 
tained on the constable’s bond by 
plaintiff, without the latter’s suing 
out an execution on his judgment. 
State v. Koontz, 83 Mo. 323. (3) 
Where a sheriff makes an excessive 
levy on the property of a surety on 
an appeal bond, and fails to notify 
him of his exemption and homestead 
rights, and sells his homestead and 
other property, the surety may main- 
tain an action on the sheriff’s official 
bond for the several breaches there- 
of, and is not bound to move the court 
to set aside the levy and sale. State 
v. Dickmann, 124 Mo. A. 653, 102 Sw 
44. (4) Where one convicted of crime 
has been committed until a fine and 
costs are paid, and the sheriff sets 
him at large, it is not necessary that 
the state exhaust its remedy by exe- 
cution and capias pro fine before 
bringing an action against the sheriff 
and the sureties upon his official bond. 
Spradley v. State, 23 Tex. Civ. A. 20, 
56 SW 114, 442. 


5. Com. v. Rees, 1 Miles (Pa.) 330. 


Election of remedy in general see 
supra § 1010. 


6. Kirkpatrick v. White, 29 Pa. 176. 


7 State Treasurer v. McGuire, 16 
SCAU WATA, 


8. Preston v. Auditor of Public Ac- 
counts; I Calri'(* Vaz), 4s 


t Miller v. Com., 4 B. Mon. (Ky.) 
304. 


Liability on official bond of officer 
taking insufficient security see supra 


in an action by al§ 9382. 
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chasing the property for the amount thereof and the 
execution being returned satisfied, he should have 
the levy and sale quashed before he proceeds to en- 
force the liability of the officer by an action on his 
official bond for such illegal levy.'° 


[§ 1018] f. Notice to Sureties of Officer’s De- 
fault. Notice to the sureties on the official bond of 
a sheriff or constable of a default on the part of such 
officer is not a prerequisite to the maintenance of an 
action on the bond therefor,1! except where it is 
required by statute.1? 


[§ 1019] g. Demand—(1) For Money.*® A de- 
mand upon a sheriff or constable for the payment 
over of or accounting for money collected or re- 
ceived by him is ordinarily a condition precedent 
to a right of action on his official bond,1* except 
where the officer is dead,1® or out of the state,+® 
or has been ascertained to be insolvent,’ or where 
it was his duty to pay the money into court,?® or 
he has been ordered by the court to pay it over to 
a designated person,!® and, except, it has been held, 
in the case of money collected for public purposes.?° 
A demand on a deputy who has collected money will 
sustain an action on the bond of his principal for 
failure to pay over the same.?' An action founded 
upon a failure to collect may be maintained against 
an officer on his bond without a previous demand.** 


{§ 1020] (2) For Property. A demand upon a 
sheriff or constable for the return of property wrong- 
fully levied upon or seized?* or wrongfully with- 
held?* by him is not a prerequisite to an action 
against the sureties on his official bond for such 


10. Hamilton v. Vail, 2 Mete. 
(Ky.) 511, 514 (“If he should succeed 
in holding the sheriff or his sureties 
liable for the alleged illegal levy of 
the execution, the latter would, upon 
well-settled principles, become  en- 
titled to the benefit of the appellee’s 


193. 


Wend. 102. 
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Ala. 314 (recognizing the rule). 
Ark.—Governor v. Pleasants, 4 Ark. 


N. Y.—Rhinelander v. Mather, 5 


[§§ 1017-1024 


misconduct or default; nor is the right to maintain 
an action on the officer’s bond for the wrongful re- 
lease of property seized or levied on dependent 
upon a previous demand for such property.?® 


[§ 1021] (3) For Execution of Process. It has 
been held that no action may be maintained on the 
official bond of a sheriff or constable for his failure 
to execute process unless a demand has been made 
upon him for its execution.?® 


[§ 1022] (4) For Copy of Process. Under a stat- 
ute providing that no action shall be brought against 
a sheriff or constable for anything done under proe- 
ess until demand has been made and refused for 
a copy thereof, such demand is a condition precedent 
to the right of action.?7 


[§ 1023] (5) For Return.of Process. A demand 
for the return of process placed in the hands of a 
sheriff or constable for execution is not a prerequi- 
site to an action on his official bond after the return 
day for failure to make a return;?* but under a 
statute making a-sheriff or constable liable for a 
failure to return a fee bill, on demand, to the party 
entitled thereto, a demand is a condition precedent 
to an action on his official bond for failing to make 
such return.?® 


[§ 1024] h. Leave of Court. Im the absence of 
statute otherwise providing, an action may be insti- 
tuted and maintained upon the official bond of a sher- 
iff or constable without applying for or obtaining 
leave from any court so to do.?® In some jurisdic- 
tions, however, statutes have been enacted requiring 


20. State v. Woodside, 31 N. C. 
496; State v. McIntosh, 31 N. C. 307. 
21. Hill v. Fitzpatrick, 6 Ala. 314; 


Coulter v. Commonwealth Bank, 3 B. 
Mon. (Ky.) 299. 


22. Nixon v. Bagby, 52 N. C. 4. 


judgment against the ‘defendants; 
but this judgment could not be en- 
forced as long as the return upon the 
execution, showing full satisfaction 
of the judgment, is' permitted to 
stand’’). 


11. McGehee vy. Gewin, 25 Ala. 176 
(a sheriff is not required to notify 
the sureties on a deputy’s bond of a 
default of the deputy before bringing 
suit on the bond); Cony v. Barrows, 
46 Me. 497 (it is not necessary to 
notify the sureties of the officer’s de- 
fault, or of a judgment recovered 
against him therefor). 


12. Felch v. Olsness, 53 N. D. 18, 
204 NW 848. 


{a] MTllustration.—Under statutes 
setting up a state bonding fund, 
which acts as bondsman for a sheriff, 
anid a statute providing for the filing 
within sixty days after a default or 
wrongful act on the part of an officer 
for which the bonding fund is or may 
become liable of a claim against such 
fund by any person injured by such 
default, compliance with such provi- 
sion as to the claim is mandatory and 
the filing of it is a condition preced- 
ent to a right of recovery from the 
fund. Kelch y. Olsness, 53 N. D. 18, 
204 NW 848. 


13. Demand as necessary to es- 


tablish breach of bond by failure to 
pay ever money see supra § 920. 


14. Ala.—Barton v. Peck, 1 Stew. 
& P. 485. See Hill v. Fitzpatrick, 6 


PN C.—Governor v. Miller, 20 N. C. 


S. C.—State v. Easterling, 30 S. C. 
L. 310. 


Tex.—De la Garza v. Booth, 28 Tex. 
478, 91 AmD 328. 


[a] In Kentucky (1) a demand is 
necessary where plaintiff doesnot re- 
Side in the officer’s county (Griffith 
Vv. Com,, 10 Bush 2813) Canterberry 
v. Com., 1 Dana 415; Finn v. Wilson, 
5 J. J. Marsh. 338), (2) an'd there is 
authority for the view that a demand 
is requisite without reference to the 
residence of the parties (Huston v. 
Hagar, 1 Duy. 24); (3) but it has also 
been held that no demand is neces- 
sary where plaintiff lives in the offi- 
cer’s county and does not demand 
statutory damages (Griffith v. Com., 
supra). 


Liability of sureties for officer’s 
failure to pay over or account for 
money see supra § 908. 


Pe State v. Easterling, 30 S. Cc. L, 


16. Fall River v. Riley, 138 Mass. 
336; State Treasurers v. Gibson, 21 
Siv@n Us 33898 


State v. Easterling, 30 S.C. L. 


18. Governor v. Miller, 20 N. C. 


50. 


19. King v. Nichols, 2 Oh. Dec. 
(Reprint) 564, 4 WestLMonth 25. 


Liability on bond for officer’s fail- 
ure to collect money see supra § 911. 


23. Dishneau v. Newton, 91 Wis. 
199, 64 NW 879. 


Liability on bond for wrongful levy 
ou belzure, by officer see supra §§ 861-— 


24 Williams v, 
397, 45 S 185. 


Liability on bond for officer’s fail- 
ure to deliver property to person en- 
titled thereto see supra § 878. 


25. Bagby v. Harris, 9 Ala. 173; 
Hartford Acc., etc., Co. v. Young, 40 
Ga. A. 843, 151 SE 680; Gutschenrit- 
ter v. Whitmore, 158 Iowa 252, 139 
NW 567. 


Liability of sureties for officer’s 
wrongful release of property levied 
on see supra § 876, 


Ragan, 153 Ala. 


Sea Lyendecker v. Martin, 38 Tex. 

27. Com. v. Warfel, 157 Pa. 444, 27 
A 7638. 

28. Peo. v. Title Guaranty, etc., 
ORs BUS GA VN, CUS: 

29. Walters v. Chinn, 1 Metc. 
(Ky.) 499. 

30. Levin v. Robie, 5 Misc. 529, 


25 NYS 982; Peo. v. Holmes, 2 Wend. 
Ae Y.) 281; State v. Cason, 11 S. C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1024-1029] 


such leave to be obtained before commencing such an 
action.’ Unless otherwise provided by the statute, 
leave to sue may be granted upon an ex parte ap- 
plication,®? and notice to the officer or his sureties is 
not essential.** The application must show affirma- 
tively that the officer has been guilty of some default 
or misconduet** in his official eapacity,®® and that 
any conditions precedent to a right of action have 
been complied with.*® The granting or refusing of 
leave to sue on a bond, where such leave is required, 
is discretionary with the court;** and it has been 
held, in the exercise of such diseretion, that leave 
should not be granted until it is shown that the of- 
ficer is individually unable to respond in damages 
for the default complained of, even though a prior 
recovery against the officer or the exhaustion of 
remedies against him is not a statutory prerequisite 
to the institution of an action on his bond.** 


{§ 1025] i. Consent of Public Officer Named as 
Obligee. It has been held that, where authority is 
given by statute to one injured by the official de- 
fault of a sheriff or constable to sue on his official 
bond in the name of the puble officer who is the 
nominal obligee thereof, the authority or consent of 
such obligee is not a prerequisite to the institution 
of such a suit.*® 


[§ 1026] j. Assignment of Bond by Nominal 
Obligee.t*° Under a statute providing that upon a 
breach of the condition of the official bond of a sher- 
iff or constable it “shall be assigned by the governor 
to the party or parties injured, who may maintain 
an action thereon in their own name,” no action can 
be instituted on the officer’s bond, in the name of 
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the governor, for another’s use, without an assign- 
ment of the bond by the governor to the person in- 
jured.*? 


[§ 1027] 5. Defenses.42 Any defense which 
would be available to a sheriff or constable in an 
action against him alone is available to his sureties 
in an action on his official bond;** and, conversely, 
where the act or default on which the actson is found- 
ed is within the terms of the bond, the sureties can 
make no defense which the officer could not make 
in an action against him.*# 


[§ 1028] 6. Set-Off. In accordance with the usual 
rule that an unliquidated demand cannot be set off 
against a liquidated one,*® a sheriff or constable or 
the sureties on his official bond cannot, in an action 
on the bond to recover a sum established by a pre- 
vious judgment against the officer, set off an un- 
liquidated claim of such officer against plaintiff for 
fees.t® 


[§ 1029] 7. Jurisdiction.47 Jurisdiction of ac- 
tions on the official bond of a sheriff or constable 
belongs to such courts, and such only, as may have 
been given it by statute.*® A statutory provision 
that like proceedings shall be had in such actions 
as in other actions of a designated character has 
been held not to give exclusive jurisdiction thereof 
to the court having jurisdiction of such other ac- 
tions, but merely to prescribe the form of the pro- 
ceedings;*® but there is also authority for the view 
that the court having jurisdiction of such other 
actions is, by such a provision, given jurisdiction of 
an action on an officer’s bond.®° 


31. See statutory provisions. 2 abe as ee pote Grecon nine the A a State v. Welsted, 11 N. J. L. 
3 rule, an olding that leave will not é 
32. State v. Mann, 21 Wis. 684. ordinarily be granted until an execu- 
33. State v. Mann, supra. tion has been ee neat ee ae ae In general see Courts §§ 13- 
. e t tha . 
34. Ex p. Reed, 4 Hill (N. Y.) 572. | Cer and returned nulla bona, bu 
Compare In re Chamberlain, 42 Barb. where iy oT BeraSe suuiclently eee 48. See statutory provisions. 
CN. Y.) 281, 18 AbbPr 103, 28 HowPr | &@rs that he is unable to pay, the ° ASS 
2 i issuance and return of an execution [a] Court having jurisdiction lim- 


1 (holding that, under a statute pro- 
viding that whenever a sheriff shall 
have become liable for an escape, the 
party injured may apply to the court 
for leave to prosecute the officer’s of- 


ficial bond, and that such application. 


shall be accompanied by proof of the 
default or delinquency complained of, 
the liability of the officer for the es- 
cape is one of the requirements neces- 
sary to confer the right to apply for 
leave to Sue, and so where a judgment 
has been recovered against a sheriff 
for an escape but all proceedings 
thereon have been stayed, no applica- 
tion for leave to sue may be made 
while such stay is in effect). 


35. State v. Mann, 21 Wis. 684. 


36. Rhinelander v. Mather, 5 
Wend. (N. Y.) 102. 


[a] Demand.—(1) An application 
for leave to sue on a Sheriff’s official 
bond for his default in not paying 
over money collected by him on exe- 
cution must show that such money 
has been demanded of the sheriff. 
Rhinelander v. Mather, 5 Wend, (N. 
Y.) 102. (2) Demand for money as 
condition precedent to action on bond 
see supra § 1019. 


87. Peo. v. Conner, 8 Hun (N. Y.) 
533. See Ex p. Noble, 2 Cow. (N. Y.) 
590 (recognizing the rule). 


38. Anderson vy. Hitchcock, 2 
Wend. (N. Y.) 299. See Ex p. Noble, 
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is not necessary). 


Necessity of: 
Establishing liability of officer see 
supra § 1013 
Exhausting remedy against officer see 
supra § 1015. 
39. Crocker v. Buttrick, 187 Mass. 
461, 73 NE 650. 


40. Right of successor of nominal 
obligee to sue without assignment of 
bond see infra § 1039. 


41, Governor v.’- Hunt, “3 Yerg. 
(Tenn.) 479. 

42. Limitations of actions see in- 
fra §§ 1032-1037. 


Particular matters affecting liabil- 
ity see passim supra §§ 831-962. 


43. Blyth v. Peo., 16 Colo. A. 526, 
66 P 680; Watts v. Colquitt, 66 Ga. 
492; Wallace v. Holly, 13 Ga. 389, 58 
Amp "518 ‘Comi'v. Duncan, 8'' Pa. 93. 


Defenses in action against officer 
gee Supra § 624. 


44. Prince v. Wood, 23 Ga, A. 56, 
97 SE 457. 


Liability of sureties as limited to 
defaults within terms of bond see su- 
pra § 815. 


P ae See Set-Off and Counterclaim 


ited to specified amount.—Where it 
is provided by statute that judgment 
shall be rendered in an action on an 
officer’s bond for the full penalty 
thereof, and execution issued for the 
amount to which plaintiff is entitled, 
a justice of the peace court which has 
jurisdiction up to a specified amount 
only has no jurisdiction of an action 
on a bond the penalty of which ex- 
ceeds the amount so _ specified, al- 
though the amount of plaintiff’s dam- 
age is less than such jurisdictional 
amount. Blue v. Com., 4 Watts (Pa.) 
215; Com. v. Reynolds, 17 Serge. & 
R. (Pa.) 367; Com. v.. Ostendorf 19 
Pas oDist. 218; ; 


{b] Court having jurisdiction of 
criminal proceedings only has no ju- 
risdiction of an action on a bond, not- 
withstanding the default occur red in 
connection with a criminal proceed- 
ing. Brown v. Com., 2 KyL 214. 


[ce] New court with same jurisdic- 
tion as old one.—Where a new court 
is created by law with the same ju- 
risdiction of an old one, the former 
court has jurisdiction of actions on 
an officer’s bond if the latter court 
had it. Levin v. Robie, 5 Mise. 529, 
25 NYS 982. 


49. Greenfield v. Wilson, 13 Gray 
(Mass.) 384. 


50. 


8 Serg. & R. 
Ca.) 


Campbell v. Com., 
414, 
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[§ 1030] 8. Venue.51 Under a statute providing 
that an action against a public officer, or an action 
on his official bond, shall be brought in the county 
where the cause or some part thereof arose, an action 
on the bond of a sheriff or constable for an official 
default must be brought in the county in which the 
default occurred.°? Within this rule, the liability 
of sureties for an officer’s failure to execute process 
issued from another county than that in which he 
officiates is properly brought in the latter county, 
rather than in the county from which the process 
issued.°? Similarly, an action founded upon the 
failure of an officer to pay over money collected by 
him under process issued from another county has 
been held to be properly brought in the county of 
which he is officer, and not that from which the proc- 
ess issued,°* although the contrary view has also 
been taken;°> and it has been held that an action 
based upon the failure of an officer to return process 
to another county, from which it issued, should be 
brought in the county of which he is an officer, rath- 
er that that from which the process issued and to 
which it should have been returned,®® but on this 
point also there is authority to the contrary.°? 
Where the statute permits nonlocal actions to be 
brought in the county in which either plaintiff or 
defendant resides, an action on a bond in the name 
of the state to the use or on the relation of one in- 
jured by the officer’s default may be brought in 
the county in which the relator resides, although 
none of defendants resides therein.®* Under a stat- 
ute requiring actions to be brought in the county 
of defendant’s domicile, except where it is founded 
upon a trespass, in which case the action may be 
brought in the county where the trespass occurred, 
it has been held that an action against the sureties 
on an officer’s bond, in which action the officer is 


bis 
AE 
52. Fay v. Edmiston, 28 Kan. 105; 


In general see Venue [40 Cyc Hae 
(Pa.) 444, 


SHERIFFS AND CONSTABLES 


Mass. 71, 104 NE 440, AnnCas1915D 
Shannon vy. Com., 8 Serg. & R. 


a 
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not joined, may be brought only in the county of 
their domicile, and not in another county where 
the trespass occurred.®® Where the place is not 
otherwise fixed or restricted by statute, it has been 
held that such an action, not being local, may be 
brought in any county of the state.®° 


[§ 1031] 9. Time To Sue, and Limitations®'—a. 
When Action May Be Commenced; Premature Ac- 
tions. An action may be commenced upon the offi- 
cial bond of a sheriff or constable as soon as a cause 
of action accrues.°? Thus, where an officer has re- 
fused to levy an execution on property pointed out 
to him by plaintiff, an action on his bond therefor, 
although instituted before the return of the exe- 
cution, is not premature;°*® and, similarly, an action 
on an officer’s bond may be commenced at once after 
a judgment has been recovered against him for a 
wrongful levy, although the return day of the proc- 
ess has not arrived.*# 


[§ 1032] b. Time within Which Action Must Be 
Brought; Limitations*°—(1) In General. An ac- 
tion on the official bond of a sheriff or constable, 
like other actions,°® may be brought only within 
such time as may be prescribed by statute, and not 
after the expiration thereof,** except, it has been 
held, that a statute limiting the time for commenc- 
ing an action on a bond to a specified period after 
its date does not bar an action for a default, occur- 
ring after the expiration of such period, on the part 
of an officer whose term is greater than that so spec- 
ified by the statute.°* A statute lmiting the time 
within which actions for particular classes of de- 
faults or misconduct may be brought is not appli- 
cable to actions for other official wrongs,®® nor does 
a statute relating to the time of commencing actions 
on a sheriff’s bond embrace an action on the bond 


State v. Crowell, 1 Oh. Dec. (Reprint) 
41, 1 WestLJ 305. 


McNee v. Sewell, 14 Nebr. 532, 16 NW 
827. 


yO REA 
54. 
628. 


55. State Treasurer v. Kelsey, 4 
aes wasrfals 


[a]. Rule applied.—An action on a 
sheriff’s official bond for his neglect 
in executing a state treasurer’s ex- 
tent against a delinquent constable 
is properly brought in the county of 
the treasurer’s residence, although 
different from that in which the sher- 
iff officiates.. State Treasurer v. Kel- 
sey, 4 Vt. 371. 


56. Commonwealth Bank vy. Har- 
rison, 1 Bush (Ky.) 384. 


57. McNee v. Sewell, 14 Nebr. 532, 
16 NW 827. 
58. State v. McGee, 24 N. C. 209. 


59. Lasater v. Waits, 95 Tex. 553, 
68 SW 500 [rev (Civ. A.) 67 SW 518]. 


60. State v. Green, 5 Del. 270. 


61. Time to sue: 

On official bond genérally see Officers 
§ 425. 

Sureties in general see Principal and 
Surety §§ 358-340. 


62. Treasurer v. 


Fay v. Edmiston, 28 Kan. 105. 
Foster v. Wade, 4 Bush (Ky.) 


Schapero, 217 


Accruai of cause of action as af- 
fecting time when action- may be 
commenced in general see Actions §§ 
384-391. 


63. Shannon vy. Com., 8 Serg. & R. 
(Pa.) 444. 


64. Treasurer v. Schapero, 217 
pleas 71, 104 NE 440, AnnCas1915D 
399, 


65. In general sce Limitations of 
ACHONS 370 Cr de Dr Ob. 


66. See Limitations of Actions §§ 
18-54. 
LD Cal.— Paige v. Carroll, 61 Cal. 
Ill.— Peo. v. Rebstock, 157 Ill. A. 
440; Peo. v. Davis, 157 Ill. A. 438; 


Love v. Peo., 94 Ill. A. 237. 


Kan.—Ryus v. Gruble, 31 Kan. 767, 
Oe bes 


Ky.—Hill v. Ragland, 114 Ky. 209, 
70 SW 634, 24 KyL 1058. 


La.—McCloskey’s Suec., 32 La. 


Ann. 146; Hugh v. Hernan'dez, 25 La. 
Ann. 360; Mulhollan vy. Henderson, 3 
Rob. 297. 

N. J.—Knowlton Tp. v. Read, 11 
ING S208 

Oh.—King v. Nichols, 2 Oh. Dec. 
(Reprint) 564, 4 WestLMonth 25; 


Pa.—Com. v. Rose, 33 Pa. 199; Com. 
v. Rainey, 4 Watts & S. 186; Com. v. 
Geary, 7 Pa. Dist. 541, 21 Pa. Cos 2m 


_{a] Time for scire facias on cau- 

tionary judgment.—(1) Where a cau- 
tionary judgment is obtained against 
a Sheriff and his sureties for the 
amount of the penalty of his official 
bond, within five years after its exe- 
cution, a scire facias upon such judg- 
ment, issued after the expiration of 
the five years by one who was a 
stranger to the first judgment, will 
not entitle him to recover against the 
sureties, since the scire facias in 
such case is to be considered as a new 
suit. Com. v. Rainey, 4 Watts & S. 
(Pa.) 186. (2) Single action for full 
penalty of bond and issuance of execu- 
tion for subsequent or other breaches 
see supra § 1011. 


68. Com. v. Clipsham, 16 Pa. Su- 
per. 50. Compare Com. v. Curtin, 6 Pa. 
Dist. 589, 590 (holding that a statute 
extending the term of office of consta- 
bles from one year to three years 
does not impliedly repeal or modify’ 
a statute barring actions on consta- 
bles’ bonds after three years from 
their ‘date, since “‘such enlargement 
of term does not imperatively neces- 
sitate an extension of the period of 
liability on part of sureties’’). 


69. McCloskey’s Succe., 32 La. Ann. 
146; Stanly v. Daily, 4 Humphr. 
(Tenn.) 55. ‘ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of a constable;7° and a statute prescribing the time 
within which motions must be made against an 
officer for a statutory penalty’! does not apply to 
an action on his bond.*? Similarly, a statute lim- 
iting the time for bringing action against an officer 
personally for damages does not restrict the time 
within which an action may be brought against 
him and the sureties on his bond,** or against the 
sureties after judgment has been recovered against 
the officer;’* but a general statute limiting the 
time for commencing an action against an officer 
upon a liability incurred by the doing of an act in 
his official capacity has been held to limit the time 
for action on his official bond, in the absence of any 
other provision as to the sureties.7> Where differ- 
ent periods of limitation are preseribed by statute 
as to the officer and the sureties, the fact that ac- 
tion against the officer is barred does not prevent 
the maintenance of an action against the sureties.7® 
A general statute of limitation of actions on officers’ 
bonds is limited or superseded pro tanto by another 
statutory provision prescribing a shorter period of 
limitation as to particular actions.’ 


Apart from any statutory limitation mere delay 
in bringing suit upon an officer’s bond will not bar 
an action,’® provided no contract, consideration, 
or motive inducing the delay is shown,’® unless suf- 
ficient time has elapsed to raise a presumption of 
performance of the condition of the bond.®° 


[§ 1033] (2) Commencement of Period*'—(a) 
In General. Where an omission or neglect of a sher- 
iff or constable constitutes a continuing breach of 
his official bond, a period preseribed by a statute of 
limitation after which action for such breach can- 
not be brought commences to run only at the expi- 
ration of his term of office.*? Where the statutory 
period of limitation is fixed with reference to the 


81. 


70. Owings v. Com., 8 Serg. & R. 
(Pa.) 530. 
71. Penalties and amercement of 


officers see supra §§ 729-782. [a] 
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Time when cause of action ac- 
crues see infra §§ 1034-1036. 


82. State v. Patton, 35 N. C. 421. 


Failure to collect claims.— 
The failure of a-constable to collect 
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“date” of the bond, the date of its execution and 
not the date of its approval as required by law is 
the commencement of the period.** It has been 
held that, under a statute barring actions at a spec- 
ified time after the expiration of the officer’s term, 
the resignation of an officer before his term expires 
does not set the statutory period to running.** 


[§ 1034] (b) Accrual of Cause of Action*°—aa. 
In General. A right of action on the official bond of 
a sheriff or constable for money in his official cus- 
tody accrues when it becomes his duty to pay over 
the money to plaintiff,°* but not before such duty 
arises;*7 and so where an officer converts the pro- 
ceeds of property pending litigation concerning the 
right thereto, the cause of action on his bond there- 
for does not accrue, and the period prescribed by 
a statute of limitation does not begin to run, until 
it is determined who is entitled to such proceeds.*® 
A cause of action founded upon an officer’s failure 
to take a sufficient bond in a replevin suit accrues 
when the suit is ended and a retorno is awarded.®® 
A bond of a constable, conditioned simply to indem- 
nify and save harmless the town from all damages, 
costs, and charges that may in any manner accrue 
to it from his default or laches in his said office, 
is not broken and no cause of action thereon ac- 
crues, until the town has been compelled to pay, or, 
being liable, has paid, or has otherwise sustained 
actual damage.®° 


[§ 1035] bb. Action on Bond of Deputy. Where 
the condition of the official bond of a deputy sheriff 
or constable is to indemnify his principal from lia- 
bility, a cause of action upon the bond arises as soon 
as the officer is subjected to some legal liability 
on account of the deputy’s acts or defaults,9! al- 
though such officer has not been actually damaged 


Stier of money see supra §§ 908— 


87. State v. Peacock, 45 Mo. 263. 
And see cases infra note 88. 


88. State v. O’Neill, 114 Mo. A. 611, 


Chamberlin v. Brewer, 3 Bush 
561. 


Kohler v. Walden, 23 La. Ann. 


72. 
(Ky.) 

73. 
299. 

74, Connor v. Corson, 13 S. D. 550, 
83 NW 588. 


75. Paige y. Carroll, 61 Cal. 211; 
Wingate v. Davis, 77 Mont. 572, 252 
P 307. 

76. ‘Canfield v. Bodkin, 105 Minn. 
522, 117 NW 498; Adams v. Overboe, 
105 Minn. 295, 117 NW 496. 


77. Ryus v. Gruble, 31 Kan, 767, 
St 518: 


78. Cony v. Barrows, 46 Me. 497. 
See Stanly v. Daily, 4 Humphr. 
(Tenn.) 55 (recognizing the rule). 


79. Cony v. Barrows, 46 Me. 497. 


80. Wilson v. Coffield, 27 N. C. 513; 
Treasurers v. McPherson, 27 8. C. L. 
69. See Stanly v. Daily, 4 Humphr. 
(Tenn.) 55 (recognizing the rule). 


{a] After twenty years (1) a pre- 
sumption of performance of the con- 
dition of an officer’s bond arises, as 
well as the presumption of payment 
of a money bond, and so no action 
lies upon the bond. Treasurers v. 
McPherson, 27 S. C. L. 69. (2) Pre- 
sumption of payment from lapse of 
time see Payment §§ 198-213. 


claims against solvent persons, 
placed in his hands for collection, is 
a continuing breach of his bond, and 
hence an action therefor is not barred 
by the lapse of the statutory period 
after the time when he might with 
reasonable diligence have collected. 
State v. Patton, 35 N. C. 421. 


83. Wilson v. Com., 7 Watts & S. 
(Gazz) yy Beale 

Approval of bond of: 
Constables see supra § 68. 
Sheriff see supra § 17. 

84. State v. Ferguson,’9 Mo. 288. 


85. In general see Limitations of 
Actions §§ 152-322. 


Particular matters giving rise to 
liability on bond see supra §§ 831-962. 


86. King v. Nichols, 2 Oh. Dec. 
(Reprint) 564, 4 WestLMonth 25. 


[a] Order of court for payment.— 
Where money collected by a sheriff 
on attachment is ordered by the court 
to be paid to plaintiff, his cause of 
action on the bond accrues at date of 
such order, and the period prescribed 
by the statute of limitations runs 
from that time. King v. Nichols, 2 
Oh. Dec. (Reprint) 564, 4 WestL 
Month 25. 

Liability of sureties with respect 
to officer’s collection, custody, or dis- 


Serge 410; State v. Finn, 23 Mo. A. 


[a] Thus (1) where a sheriff con- 
verts the proceeds of a sale of at- 
tached property the attachment plain- 
tiff’s cause of action does not accrue 
until the termination, of the attach- 
ment suit, an‘d hence is not barred by 
the lapse of the statutory period aft- 
er the actual conversion. State v. 
Finn, 23 Mo, A. 290. (2) A statutory 
period of limitations cannot begin to 
run against an action on the official 
bond of a sheriff for the conversion 
of proceeds of a sale, under execu- 
tion, of property which was claimed 
by a third person under an alleged 
superior title, until the termination 
of the action by such third person 
determining the right to such prop- 
erty. State v. O’Neill, 114 Mo. A. 611, 
90 SW 410. 


89.. Love y. Peo., 94 Ilk A. 237. 


Failure of officer to take sufficient 
bond or security as rendering sure- 
ties liable see supra § 932. 


90. St. Albans vw. 
Chipm. (Vt.) 164. 


91. Colter v. Morgan, 12 B. Mon. 
(Ky.) 278; Robertson v. Morgan, 3 
B. Mon. (Ky.) 307; Cooper Vv. Mowry. 
16 Mass. 5; Westervelt vy, Smith, 9 
N. Y. Super, 449, 


Curtisioelas 
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and no action has been commenced against him;°? 
and, similarly, under a deputy’s bond conditioned 
for the accounting for and payment over to his prin- 
cipal of all money which might come into the dep- 
uty’s hands, the officer may maintain an action 
against the sureties to recover money collected by 
the deputy without first paying the amount thereof 
to the person entitled thereto.®?* Where, however, 
the condition is to save the officer from damage, there 
must be some damage actually sustained by him 
before he can recover on the bond, and a mere lia- 
bility is not sufficient.°# 


[§ 1036] ce. Effect of Requirement of Leave of 
Court To Sue. Where leave of court to sue on the 
official bond of a sheriff or constable is a prerequi- 
site to the commencement of such an action,®°® the 
leave to sue is no part of the cause of action,®® 
but the latter accrues and exists independent of 
such leave, and is the foundation upon which an 
application for leave to sue rests;°7 and so the 
commencement of the period preseribed by a stat- 
ute of limitation which has reference to the accrual 
of the cause of action is not delayed until such 
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leave has been obtained, and the statutory period 
is not to be computed from such time.°® 


[§ 1037] (3) Extension of Period. A statute en- 
larging the period within which actions on the of- 
ficial bonds of sheriffs or constables may be com- 
menced is not applicable to an action on a bond exe- 
cuted prior to the passage of such statute.°® 


[§ 1038] 10. Abatement.1 Where the official 
bond of a sheriff or constable runs to the state, and 
an action thereon is commenced in the name of the 
state on the relation of a county officer, such action 
does not abate upon the death or going out of office 
of the relator.2 The pendency of another action for 
the same cause against an officer alone has been held 
a good plea in abatement to an action on his bond.® 


[§ 1039] 11. Parties‘—a, Plaintiff—(1) In Gen- 
eral.© Except where otherwise provided by stat- 


‘ute,® an action on the official bond of a sheriff or 


constable which names as obhgee the state,’ the 
people,* or a designated public officer® or court,'° 
may be brought only in the name of the nominal 


obligee,1 to the use?? or on the relation’® of the 


92. Robertson v. Morgan, 3 B.1 Matthews v. Bailey, 25 Miss. PAE C. 56; State v. Lightfoot, 24 N. C. 


Mon. (Ky.) 307; Cooper v. Mowry, 16 


Mass. 5. 

93. Poling v. 
779, 24 SE 999. 

94. Gilbert v. Winman, 1 N. Y. 550, 
49 AmD 359; Rowe v. Richardson, 5 
Barb. (N. Y.) 385. 

95. Necessity of obtaining leave 
of court to sue see supra § 1024. 


Maddox, 41 W. Va. 


96. Litchfield v. McDonald, 35 
Minn. 167, 28 NW 191. 

97. Litchfield v. McDonald, supra. 

98. Litchfield v. McDonald, supra. 

99. Com. v. Geary, 7 Pa. Dist. 541, 
PAN EET (Oley PRUE 


1. In general see Abatement and 
Revival 1 C. J. p 15. 


2. Davenport v. McKee, 98 N. C. 
500, 4 SE 545. 


3 Commercial Bank v. Jarvis, 6 
Gms 4 OFS a(Ont.) eZine 


4. Parties: 
In general see Parties 47 C. J. p 1. 


To action on official bonds in general 
see Officers §§ 426, 427. 


5. In whose name suit in equity 
may be brought see infra § 1040. 


6. See statutory provisions. 


Statutes authorizing or requiring 
actions to be brought by real party 
in interest or party aggrieved by de- 
fault see infra § 1040. 


7 State v. Timmons, 90 Md. 10, 
44 A 1003, 78 AmSR 417; Brown vy. 
Weaver, 76 Miss. 7, 23 S 388, 71 Am 
SR 512, 42 LRA 423; State v. Davis, 
35 Mo. 406; Miller v. Wall, 27 Mo. 
440; Campbell v. Com., 8 Serg. & R. 
(Pa.) 414. See Tuttle v. Short, 42 
Wyo. 1, 288 P 524 (recognizing the 
rule). 

& Lewis ‘v. Little; 6 N. J. Li. 802. 
Compare New York v. Gorman, 26 
App. Div. 191, 49 NYS 1026 (holding 
that action on a bond running to the 
people of a designated county may 
be maintained in the name of the cor- 
porate body or legal entity represent- 
ing the people of the county). 


9. James v. State, 49 Miss. 420; 


Harrison v. Brown, 1 Swan (Tenn.) 
272. 


10. Long v. Seott County Ct., 27 
Ill. 384 


11. See cases supra notes 7-10. 


Plaintiff where bond names no ob- 
ligee see infra § 1040. 


12. Ky.—Com. vy. Teal, 14 B. Mon. 
29; Bartlett v. Governor, 2 Bibb 586. 


Mad.—State v. Timmons, 90 Md. 10, 
44 A 1003, 78 AmSR 417. 


Miss.—Brown v. Weaver, 76 Miss. 
7, 238 S 388, 71 AmSR 512, 42 LRA 
423; James v. State, 49 Miss. 420; 
Matthews v. Bailey, 25 Miss. 33. 


Mo.—State ‘v. Davis, 35 Mo. 406. 


Pa.—Brownfield v. Com., 13 Serg. & 
R. 265; Campbell v. Com., 8 Serg. 
& R. 414. 


son v. Brown, 1 Swan 


Tex.—Spradley v. 
Civ. A. 20, 56 SW 114. 


[a] Party who has legal right is 
a proper use plaintiff, and while the 
marking of the suit to the use of an 
assignee is proper, although not nec- 
essary, to disclose the interest of the 
latter, it cannot affect the rights or 
vary the remedies which the legal 
parties on the record may have in re- 
spect to each other. Brownfield y. 
Com.} 18 Serge. & R. (Pa.)) 265. 


[b] Assignee of judgment is a 
proper use plaintiff although he has 
not the legal title and could not sue 
at law in his own name. James v. 


State, 23 Tex. 


State, 49 Miss. 420; Matthews v. 
Bailey, 25 Miss. 33. 

13. Ind.—State Vv. McClane, 2 
Blackf. 192. 


Ky.—Com. v. Kelly, 2 B. Mon. 459; 
Rowland v. Wood, 4 Dana 194. 


bi Oe ate v. Boisliniere, 40 Mo. 


N. C.—Stokes County v. Wall, 117 
IN. GC.” 38250 23 SHIN S58" Jackson sv. 
Maultsby, 78 N. C. 174; Chipley v. 
Albea, 53 N. C. 204; Garrow v. Max- 
well, 51 N. C. 529; State v. Corpen- 
ing, 32 N. C. 58; State v. Farmer, 32 
N. C. 45; Halcome vy. Deaver, 25 N. 


306; Governor v. Franklin, 11 N. C. 
274. 


Va.—Governor v. Hinchman, 1 


Gratt., (42 6Va.) 156. 


[a] Attachment plaintiffi.—Where 
attached property is replevied, but 
the officer executing the _ replevin 
process fails to take a sufficient bond, 
the attachment plaintiff may main- 
tain an action in his own name as 
relator against the officer on his offi- 
cial bond for the resulting damage, 
although not he but the attaching of- 
ficer is the nominal party in interest. 
State v. Boisliniere, 40 Mo. 566. 


[b] Execution plaintiff, and not 
the parties for whose benefit the exe- 
cution was issued, is the proper rela- 
tor in an action on the sheriff's offi- 
cial bond for the misconduct of his 
deputy in his proceedings on the exe- 
cution. Governor yv. Hinchman, 1 
Gratt. (42 Va.) 156. 


{c] Board of education as rolator 
in action for tax moneys.—The coun- 
ty board of education is the proper 
relator in an action on a _ sheriff’s 
bond for failure to pay over taxes 
levied for school purposes, and hence 
the complaint in such an action need 
not aver that the county commission- 
ers have refused to bring the action. 
Stokes County v. Wall, 117 N. C. 382, 
23 SE 358. 


[d] Clerk of court as relator in 
action for costs collected by officer.— 
The clerk of a court may maintain, in 
his own name as relator, an action on 
the official bond of a sheriff for the 
recovery of the costs which have ac- 
erued in such court, and have been 
collected by the sheriff, and are due 
and payable, not only to the clerk, but 
also to witnesses and parties, who are 
beneficiaries under executions. Jack- 
son v. Maultsby, 78 N. C. 174. 


[e] In action on claim delivered 
to officer for collection (1) the per- 
son from whom the officer received 
the claim, rather than the creditor or 
payee named therein, is ordinarily 
the proper relator. State v. Corpen- 
ing, 32 N. C. 58; State v. Lightfoot, 
24 N. C. 306; Governor v. Franklin, 
11 N. C. 274. (2) So, where a debtor 
gives to his creditor, as collateral 
security, a bond of a third person, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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person injured by the default upon which the ac- 
tion is founded.. Where the nominal obligee is also 
the person injured, he may maintain an action for 
his own use;'* but where not he, but another, has 
been injured by the default constituting the cause 
of action, he cannot, merely as obligee, maintain 
an action on the bond,'® except where the statute 
authorizes the trustee of an express trust'® or one 
in whose name a contract is made for the benefit of 
another'* to maintain an action in his own name, 
in which ease suit may be brought by the nominal 
obligee. 


Single action for full penalty. Where only a sin- 
gle action may be brought on the official bond of a 
sheriff or constable, for the full penalty thereof,+* 
it must be in the name of the nominal obligee,'® 
and a statutory provision that every action shall be 
brought in the name of the real party in interest 
will not enable one injured by the officer’s default 
to maintain the action in his own name.?° 


Assignment by obligee to successor in office.?1 
Where the bond of a sheriff or constable runs to a 
named officer and his successors in office, an action 
may be brought thereon in the name of a subsequent 
incumbent of the office without any assignment of 
the bond,?? provided it is good as a statutory bond ;?* 
but it has also been held that an action on such a 
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bond may be brought in the name of the person who 
was the incumbent of the office at the time when 
the bond was executed and need not be brought in 
the name of his successor.*4 


Style of action by public officer as obligee. Where 
the obligee is a publie officer, it has been held that, 
as plaintiff, he may be designated by his official title 
only, without the addition of his name,?° although 
there is also authority to the contrary;?® but he 
cannot properly be designated merely by his name 
without his official title,?7 nor be made plaintiff in 
his personal rather than his official capacity,?® since 
his right as obligee is in his official capacity,?® and, 
a fortiori, a suit in the individual name of one 
who was incumbent of the office when the bond was 
given but has since gone out of office is unauthor- 
ized.*° An action cannot be brought in the name 
of the personal representatives of a deceased officer, 
but must be in that of his successor in office.*? 


[§ 1040] (2) Person Injured by Breach. Where, 
by statute, actions are authorized or required to be 
brought in the name of the real party in interest,°? 
or actions on official bonds are authorized or required 
to be brought in the name of the party aggrieved by 
a default of the officer,?* the person injured or dam- 
aged by a default:of a sheriff or constable is, unless 
otherwise specifically provided by statute,** the prop- 


without, indorsing it, and with an 
agreement that it should be returned 
if not collected, and the creditor de- 
livers the bond to a constable for col- 
lection, taking a reeeipt therefor, on 
failure of the constable, through neg- 
ligence, to collect the amount due, 
suit on the _ constable’s bond may 
properly be brought by such credi- 
tor as relator. Chipley v. Albea, 53 
N. C. 204. (3) But as between the 
person to whom the money is due and 
another officer in whose hands the 
claim was first placed an’d who trans- 
ferred it for collection to the officer 
on whose bond a recovery is sought, 
the former is the proper relator. 
Staten ve Harmer, .32N. GC. 45.07 (4) 
Where, however, a constable, in or- 
der to relieve himself from liability 
for failing to collect a judgment in 
his hands, pays it off and puts it into 
the hands of defendant as another 
constable to be collected for his 
benefit, he may well declare against 
the latter officer on his bond for fail- 
ing to collect the money, and it is 
not necessary that the suit should be 
brought on the relation of the own- 
ers of the judgment. Garrow v. Max- 
well, 51 N, -C. 529: 


[f{] Assignee of injured person.— 
The person injured by a breach of the 
condition of the bond must of neces- 
sity be the relator, and he cannot 
assign his interest in the chose in ac- 
tion so as to enable the assignee 
thereafter to bring an action on the 
bond as relator. Halcombe vy. Deaver, 


ZaiNe Cy 56. 
14. Com. v. Reed, 2 Bush (Ky.) 
618. See Spradley v. State, 23 Tex. 


Civ. A. 20, 56 SW 114, 442 (under a 
statute providing that the judgment 
in a misdemeanor case shall be that 
the state recover of the defendant the 
amount of the fine and costs assessed, 
an action is properly maintained in 
the name of the state on the bond of 
a sheriff for permitting the escape 
of prisoners convicted of misdemean- 
ors and committed to his custody un- 
_ til the fines and costs should be paid). 


15. Hopkins v. Watts, 141 Ga. 345, 


80 SEH 1001; Dunn v. Com., 14 Serge. & 
Re ¢Pa.) 43 Harrison ve Brown; 2 
Swan (Tenn.) 272. 


16, Com: y. Teal, 14 B. Mon. (kKy.) 
24; Meier v. Lester, 21 Mo. 112; State 
v. Moore, 19 Mo. 369, 61 AmD 563; 


Now, York~., Brett, 2) Hilts (NN. Y-) 
560. 

17. State v. Rader, 33 Okl1..350, 125 
P26. 

18. Single or successive actions on 


bond see supra § 1011. 


19. Taylor v.. Blyth, 9 ‘Colo: “A. 731, 
47 P 662; Davis v. Haffner, 2 AbbPr 
CNY) e877 


20. Taylor v. Blyth, 9 Colo. A. 81, 
47 P 662. 


Judgment as for benefit of all per- 
sons interested in enforcement of 
bond see supra § 1011. 


Real party in interest as proper 
Nicene in action on bond see infra 
1040. 


21. Necessity for assignment of 
bond to enable real party in interest 
to sue see supra § 1026. 


22. Stephens v. Crawford, 1 Ga. 
574, 44 AmD 680; Governor v. Mont- 
fort, 23 N. C. 155; State Treasurers v. 
Bates, V82S. ©. "362" 


1 23. State Bank v. Twitty, 12 N. C. 
53. 


[a] Where bond does not comply 
with statute it cannot be sued on in 
the name of the successors of the 
governor in office when it was given, 
although it is good as a common-law 
pend. State Bank v. Twitty, 12 N. C. 
153. 


24. Governor v. McCulloch, 2 
Gratt. (43 Va.) 175 (where the ac- 
tion was in the name of “Thomas W. 
Gilmer, late governor’’). 


25. Bagby v. Chandler, 8 Ala. 230. 
See Pope County Ct. v. Shepard, 67 
bl 5855) Longe, v., Scott County Cti,/ 27 
Ill. 384 (both holding that where the 
bond runs to the justices of the coun- 
ty court, naming them, and their suc- 
cessors, the names of the individuals 


composing the court may be rejected 
as surplusage, and an action is prop- 


erly brought in the name of “the 
county court” only). 

26. Pegg ov. Fountain County 
Treasurer, 3 Blackf. (Ind.) 255. 

27. Bagby v. Baker, 18 Ala. 653. 

28. Hopkins v. Watts, 141 Ga. 345, 


80 SE 1001. 
29. See cases supra notes 27, 28. 
30. Bagby v. Baker, 18 Ala. 653. 


31. Cannon v. Snowdon, 4 Humphr. 
(Tenn.) 360. 


32. Guernsey v. Tuthill, 12 S. D. 
584, 82 NW 190; Hollister v. Hub- 
bard, 11S. 5D, 461-0378) cNw. 949. 
Stephens v. Short, 41 Wyo. 324, 285 P 
797; Shomo v. Burgess, 40 Wyo. 43, 
273 P 695; Lynch v. Burgess, 40 Wyo. 
30, 273 P 691, 62 ALR 849, 


33. Burns v. George, 154 Ala. 626, 
45 S 421; Burns v. George, 119 Ala. 
504, 24 S 718; Harris v. Black, 143 
Ga. 497, 85 SE 742; Jefferson v. 
Hartley, 81 Ga. 716, 9 SE 174; Kirk- 
land v. Southerland, 11 Ga. A. 538, 75 
SE 832; Ransom v. Cobb, 67 Mo. 375. 


Action in name of obligee as trus- 
tee of express trust or one in whose 
name contract is made for benefit of 
another see supra § 1039. 


34. See statutory provisions. 
[a] Statute providing for action 


in name of state-—(1) It has been 
held that a statute requiring actions 
to be brought in the name of the real 
party in interest has no application 
to actions on the official bond of a 
sheriff or constable where it is specif- 
ically provided by statute that such 
actions shall be brought in the name 
of the state. Carmichael v. Moore, 88 
N. C. 29. (2) A statute, however, 
providing that ‘actions shall lie’ on 
an oOfficer’s bond in the name of the 
people, to the use of the party ag- 
grieved, has’ been held not to be ex- 
clusive, and so not to preclude an ac- 
tion on a bond by the real party in 
interest, under a general statute re- 
quiring actions to be prosecuted in 
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er party plaintiff in an action on the officer’s bond,*® 
even though he is a stranger to the process with 
respect to which the default occurred;** and the 
nominal obligee of the bond is not a necessary party’ 
plaintiff*? unless injured by the default, or in some 
manner entitled to something that may be recovered 
on the bond.*® Where a bond names no obligee, but 
is conditioned for the payment of sums due to any 
person to whom the officer may become liable, or for 
the payment of money to the person entitled there- 
to, an action on the bond is properly brought in the 
name of the injured person.*® <A suit in equity on 
an officer’s bond?® must be brought in the name of 
the person injured by the breach of its conditions.*! 


Who is person injured. The owner of a judgment, 
whether or not it was rendered in his favor, is the 
party entitled to sue for the failure of an officer to 
make the money on an execution issued thereon or 
to pay over the money collected,*? and an action 
cannot be maintained in the name of one who, be- 
fore its commencement, assigned the judgment to 
another.*? Similarly, an assignee of a judgment 
rendered against an officer for damages arising from 
his misconduct in office may maintain an action in 
his own name on the officer’s official bond to recov- 
er the amount of the damages.** Where plaintiff 
leased property in his own name as landlord, the 
fact that he listed the property for taxation for 
certain years as trustee of another does not prevent 
him from maintaining a suit in his own name on 
an officer’s bond to recover damages for misconduct 
causing the loss of his landlord’s lien.*® ‘ 


329, 77 AmD 148. 
45. 


the name of the real party in inter- 
est. Shomo vy. Burgess, 40 Wyo. 43, 
273 P 695; Lynch v. Burgess, 40 Wyo. 
80, 273 P 691, 62 ALR 849. 
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Burton v. 
Ala. 285, 37 S 350. 
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Joinder.*® Under the general rule that all per- 
sons having a material interest in the subject matter 
of a suit must be made parties thereto,** it has been 
held that one entitled, under a contract with the 
owner of property, to a portion of the proceeds there- 
of is a proper party plaintiff to a suit on the bond 
of an officer wrongfully seizing such property while 
the contract remained executory;** but there is 
authority for the view that an action on an officer’s 
bond for his failure to return property levied on 
when it became his duty to do so. may be maintained 
by one joint owner of such property without mak- 
ing the other joint owner a party.*® 


[§ 1041] (3) Action on Bond of Deputy. An ac- 
tion on the official bond of a deputy sheriff or con- 
stable for a default of such deputy imposing lia- 
bility on his principal is properly brought in the 
name of the principal officer individually, and not 
in his official capacity.©° 


[§ 1042] b. Defendants. Ordinarily an action on 
the official bond of a sheriff or constable may and 
should properly be brought against the officer and 
his sureties as codefendants;°+ but where, after a 
default, an officer dies, an action may be brought 
against his sureties without joining his personal 
representatives.°>? Where the bond is in terms joint 
and several, or the statute requires that it be so con- 
strued or allows it to be so treated, an action there- 
on may be maintained against all the sureties joint- 
ly,°® or against one or more of them severally,>4 
without joining the officer,®® or against the officer 


that the personal representatives of 
a sheriff cannot be joined with his 
sureties, in an action on the bond for 
a default by the sheriff in his life- 


Dangerfield, 141 


46. Of plaintiffs in actions gener-| time). 
35. See cases supra notes 32, 33. ally see Parties §§ 108-137. la} sAlthoueh wtatate orca 
36. Jefferson v. Hartley, 81 Ga. ; A q 

47. See Parties § 10. ficer to be made party to an action 


716, 9 SH 174. : 
87. Hollister v. Hubbard, 11 S. D. 
461, 78 NW 949. 
38. Hollister v. Hubbard, supra. 
39. Magner v. Knowles, 67 Ill. 325; 
Levin v. Robie, 5 Misc. 529; 25 NYS 
982 (distinguishing such a bond from 


Unrep. Cas. 468. 


49. 
397, 45 S 185. 


48. Brackett v. Hinsdale, 


Williams v. Ragan, 153 Ala. 
To same effect Long v. 
Robinson, (Mo, A.) 281 SW 78. 


50. Hill v. New Amsterdam Cas- 


on his official bond, where a sheriff 
has died before the commencement of 
the action against his sureties, it is 
not proper to stay the action until 
another action can be brought against 
the sheriff’s representatives and os 
termined. Morris v. Graham, 1 U. 
QBs (Ont) 62d) 


2 Tex. 


an official bond, running to the peo- 


ple of the state, as required by stat-' 


ute to be given by other CHES) 
Fellows v. Gilman, 4 Wend. ‘\(N. Y.) 
414. Compare Lawton v. Erwin, 9 
Wend. (N. Y.) 233 (holding that one 
injured by the breach of a bond so 
conditioned may maintain in his own 
name an action of covenant, but not 
an action of debt). 


40. Equity jurisdiction Ni eae on 


officer’s bond see supra § 1 

41. Raleigh County Ct. v., Cottle, 
81 W. Va. 469, 94 SE 948, AnnCas 
1918D 510; State v. Flanagan, 77 W. 


Va. 505, 87 SE 878. 


42. Burns v. George, 154 Ala. 626, 
45 S 421; Burns v. George, 119 Ala. 
504, 24 $ 718; Dodge v. Kincaid, 30 
Kan. 346, 1 Pp 107; Montgomery v. 
Martin, 104 Mich. 390, 62 NW 578; 
Milliken v. McBroom, 38 Mo. 342. 


[a] Equitable owner of judgment 
is entitled to sue in his own name. 
Burns v. George, 154 Ala. 626, 45 S 


421 

43. Milliken v. McBroom, 38 Mo. 
342. 

44. Charles v. Haskins, 11 Iowa 


ualty Co., 105 Cal. A. 156, 286 P 1108. 


Liability of officer for defaults of 
deputy see supra §§ 194-205. 


51. Ala.—National Surety Co. v 
Plemmons, 214 Ala. 596, 108 S 514. 


Cal.—Bell v. Peck, 104 Cal. 35, 37 
P 766; Sam Yuen v. McMann, 99 Cal. 
497, 34 P 80. 


Colo.—Newman v. Peo., 4 Colo. A. 
46, 34 P 1006. 


Ill.— Babka v. Peo., 73 Ill. A. 246. 


Kan.—Schilling v. Black, 49 Kan. 
552, 31 P 1438. 


N. D.—Allen y. Cruden, 
166, 167 SW 974. 


S. C.—Miller v. Gulf, etc., 
LS2IS. Cy use Lelie uodt 
urers v. Bates, 18 S. 


Tex.—Fox v. 
13 SW: (2d) 65. 


Ont.—Morris v. Graham, 1 U. C. Q. 
B. 521. 


52. Dishneau v. Newton, 91 Wis. 
199, 64 NW 879; Morris v. Graham, 
I UL CVO B iCOnt moeiue Compare 
Boulton v. Hamilton, (Hil. T, 3 Vict.) 
3 Ont. Case Law Dig. 64389 (holding 


ee UNG BON 


Ins. Go., 
State Treas- 
Gy Enr3e2: 


Cone, (Commn, A.) 


53. U.S.—Cohen v. Maryland Cas- 
ualty Co., 4 F. (2d) 564. 


Ida. oe v. McDonald, 4 Ida. 468, 
40 P 31 


tenes v. Peo., 73 Hl. A. 246. 


Kan.—Schilling v. Black, 49 Kan. 
562,31 Pi 143: 


que cae v. Com., 13 Serg. & R. 


See State Treasurers v. Bates, 18 
S. C. L. 362 (a statute providing that 
the sureties to a sheriff’s bond shall 
each be liable for no more than his 
equal part of the penalty does not af- 
fect their liability to a joint action). 


54. U. S.—Cohen v. eee Cas- 
ualty Co., 4 F. (2d) 564 


Ida.—State v. McDonala, 4 Ida. 468, 
40 P 312. 


Ill.—Babka v. Peo., 73 Ill. A. 246. 


ave C.—Guess v. Barbee, 28 N. Cc. 


Pa.—Beeson v. Com., 13 Serg. & R.. 


249. 
55. Cohen v. Maryland Casualty 
Coy 4 BY Cd )imbose 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ea 


or his representatives alone,®® or against the officer 
and any or all of the sureties.*7 Where there is 
doubt upon which of two or more bonds a liability 
falls, the sureties on both or all of such bonds should 
be made parties defendant.°® Where an action on 
an officer’s bond to recover the proceeds of attached 
property sold by him is brought by one who was not 
a party to the attachment suit, but who claims to 
have been a joint owner of the property sold, de- 
fendant in the attachment suit is a necessary par ty. eae 
In an action by an execution creditor, against an 
officer and the sureties on his bond to recover money 
alleged to have been collected by the officer on such 
execution, and converted by him to his own use, an 
attorney to whom defendants allege the money was 
paid by the ereditor’s direction is not a proper party 
defendant.®° 


In action on officer’s bond for deputy’s default 
the deputy is not a necessary party defendant,®* 
but he may properly be joined, if the case is one in 
which he is liable to plaintiff,®? provided, where his 
liability is in tort, that there is no objection to join- 
ing a cause of action therefor with the contract ac- 
tion on the bond.*? 


In action on deputy’s bond by third person for a 
default of such deputy for which he is liable to 
plaintiff, his principal is not a necessary party de- 
fendant.*+ 


[§ 1043] c. Intervention.*® It has been held that, 
in an action on the official bond of a sheriff or con- 


‘ stable against the sureties alone, it is an abuse of 


the court’s discretion to refuse to permit the officer 
to become a party, upon his application to intervene 
and the motion of the sureties.6® In an action by 
a mortgagee on an officer’s bond for his misconduct 
in a sale under the mortgage, the holder of a note 
secured by the same mortgage may intervene, under a 
statute authorizing the intervention in actions of 
persons who have an interest in the matter in liti- 
gation.*? 


[§ 1044] d. Bringing in New Parties. In an ac- 
tion on the official bond of a sheriff or constable, 


SHERIFFS AND CONSTABLES 


[57 C.J.] 1069 


the court has power, as in other cases,** to bring in 
new parties whose presence is necessary to the de- 
termination of the case.°® New parties cannot be 
brought in where their joinder would introduce a new 
and different cause of action or defense.’° 


[§ 1045] 12. Process.‘' It has been held that the 
omission or neglect to comply with a statute requir- 
ing the clerk, before issuance of the writ in an ac- 
tion on the official bond of a sheriff, to indorse there- 
on the name of the party at whose instance and for 
whose use the suit is instituted does not render the 
writ illegal, nor does such omission on any renewed 
writ work a discontinuance of the action." 


[§ 1046] 13. Pleading’*—a. Complaint, Declara- 
tion, or Petition—(1) In General. In order to state 
a cause of action in a suit upon the official bond of 
a sheriff or constable the complaint, declaration, or 
petition must allege some right in plaintiff from the 
exercise of which he has been restrained by the ma- 
licious act of the officer,*4 or charge the officer with 
malfeasance or neglect. in ‘his ministerial capacity 
in the execution of some process in which plaintiff 
was concerned.’® A petition in an action against 
an officer and a surety on his official bond which 
alleges that the officer wrongfully attached plaintiff’s 
property under’ a process against a third person 
alone, and that the covenants of the official bond, a 
copy of which is made part of the petition, were 
thereby broken has been held to show sufficiently 
that plaintiff intends to assert a cause of action on 
the officer’s official bond for his official misconduct."® 
Where an execution is set out by way of inducement 
in an action on a bond, a substantial description 
thereof is sufficient.*7 Where a bond is joint and 
several, and action is brought thereon after the death 
of the officer, it is not necessary to notice his death’ 
in the declaration.7® The fact that a declaration 
pleads matter of evidence does not make it fatally 
defective,*® nor is it vitiated by a failure to allege 
the cause of action clearly or in proper form, where 
it sets forth facts sufficient to support a judgment.*° 
In an action in the name of the nominal obligee of 
a bond, where that is proper,®? it has been held un- 


Cohen v. Maryland Casualty 
Co., supra; Babka v. Peo., 73 Ill. A. 
246; State Treasurers v. Bates, 18 
Ss. C. L. 362. See also Williamson v. 
King, 16 S. C. Eq. 41 (where the point 
was raised but not decided). 


57. Cohen v. Maryland Casualty 
Co., 4 F. (2d) 564. 


58. State v. Bowen, 112 8. C. 165, 

SE 864. 

Liability as between two or more 
bonds see supra §§ 786-789. 

59. Rodrigues v. Trevino, 54 Tex. 
198 (so holding on the gr ound that 
the granting of the relief sought 
would affect the interest of defendant 
in the attachment suit). 


60. Wilstach v. State, 58 Ind. 200. 


61. Fox v. Cone, (Tex. Commn. A.) 
13 SW (2d) 65. 

62. Fox vy. Cone, supra. 

Liability of deputy to persons in- 
jured by his default see supra § 185. 

63. Joinder of contract and tort 
actions in general see Actions §§ 209, 
244, 


Liabilities on bond as arising ex 
contractu see supra § 1009. 


56. 
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64. Griner v. Smith, 26 Ga. A. 319, 
106 SE 20. 


Liability of deputy to persons in- 
jured by his default see supra § 185. 


b ye In general see Parties §§ 185-— 

Remedy by intervention in pend- 
ing action on bond as precluding 
separate action by person injured see 
supra § 1011 note 79 [a]. 


66. Miller v. Gulf, etce., 
132 S.C. 78,.129 SH 131. 


67. Maddox v. Teague, 18 Mont. 
593, 47 P 209; Maddox v. Rader, 9 
Mont. 126, 22 P 386 [rev on other 
grounds 150 U. S. 128, 14 SCt 46, 37 L. 
ed. 1025]. 


68. See Parties § 255. 


69. Williams-v. Thrall, 
410, 167 NW 825. 


[a] Thus, in an action on the bond 
of a sheriff who refused to accept a 
valid tender to redeem land sold un- 
der execution, the court has power 
to bring in the purchaser and others 
interested as parties, so that their 
rights may be adjusted, the deed can- 
celed, and the cloud removed. Wil- 
liams v. Thrall, 167 Wis. 410, 167 NW 


Ins. Co., 


167 Wis. 


825. 
70. 
sati, 
71. 
p 432. 
72. 
73. 
Pm ey abe 


U.S. Fidelity, ete., Co. v. Fos- 
97 Tex. 497, 80 SW 74. 


In general see Process 50 C. J. 


Logan v. State, 39 Md. 177. 
In general see Pleading 49 (eh 


the South vy, eens 18 How. 
(U. S.) 396, 15 L. ed. .433 


75. South ‘v. een supra. 
[a] Form of declaration held suf- 
ficient.—Peo. v. Wardlaw, 24 Ill. 570. 


76.. Hill v. Ragland, 114 Ky. 209, 
70 SW 634, 24 KyL 1053. 


77. Adams y. State, 14 Ark. 17. 

78. Com. v. Hughes, 10 B. Mon. 
(Ky.) 461. 

79. State v. Baird, (Mo. A.) 186 
SW 587 

80. State v. Owens, 200 Mo. A. 468, 
207 SW 241; State v. Baird, (Mo. A.) 
186 SW 587. 

81. Nominal obligee ae copes par- 


ty plaintiff see supra § 1 


1070: [572€. 52] 
necessary to aver for whose use the action is 
brought.*? 


In action on officer’s bond for default of deputy 
the complaint need not allege in terms that the offi- 
cer is liable for the wrongful act or omission of the 
deputy upon which the action is founded, since his 
liability is a question of law.** 


[§ 1047] (2) Allegations as to Particular Mat- 
ters—(a) Bond. Although there is some authority 
to the contrary,** it is generally held that the com- 
plaint, declaration, or petition in an action on the 
official bond of a sheriff or constable should set out 
the provisions or condition®’® and state the penalty*® 
of the bond, or, where required by statute or rule 
of court, attach a copy thereof,$? and should allege 
distinetly that it is the official bond of the officer 
as such.8& It must also be averred that the persons 
sued as sureties executed the bond,®°® and it must be 
shown that they were such sureties at the time of 
the breach complained of.°° Where approval of 
the bond is necessary to its effectiveness or suffi- 
ciency®! the complaint must show an approval there- 
of by the proper officer or authority,®? or state facts 
showing a waiver of the approval,®® or facts which 


82. Peo. v. Jamison, 157 Ill. A. 546. 
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complaint which alleges 


-[§§ 1046-1048 


estop the sureties from urging its nonapproval;°4 
but where express approval is not requisite it need 
not be averred,®® nor is it necessary that any disap- 
proval be expressly negatived by the complaint.?® 
It has been held that the complaint need not show 
the registration or recording of the bond.®** In a 
declaration upon a bond given in pursuance of an 
order of a court or other agency, it is not necessary 
to set out such order,®® and in an action on a bond 
given as additional security, under a statute pro- 
viding therefor, plaintiff need not show how the ne- 
cessity for such additional security arose, or state 
that it was given in pursuance of a requisition of 
the officers having a right to require it.°® 


Profert! of the bond has been held to be unneces- 
sary, since it is a part of the public records;? but 
by other authority profert of a certified copy has 
been held to be requisite.® 


[§ 1048] (b) Interest in Subject Matter. The 
complaint, declaration, or petition in an action on 
the official bond of a sheriff or constable for his 
acts, omissions, or misconduct in respect of process, 
property, or money must allege facts showing his 
interest in the subject matter of the action. In an 


that the| Necessity for filing or recording bond 


83. Deason v. Gray, 189 Ala. 672, 
66 S 646. 

Liability for deputies’ acts of: 
Officer see supra §§ 194-205. 

Sureties on officer’s bond see supra § 

795. 

84. Deason v. Gray, 192 Ala. 611, 
69S 15. Deason v. Gray, 189 Ala. 672, 
66 S 646, 647 (“It was not necessary 
to set out the bond, nor any of its 
conditions. The statutes prescribe 
these; and if the official bond was not 
such as the statutes prescribe, or if 
the defendant was not really surety 
on the sheriff’s bond, this was a mat- 
ter for special plea’’). 

85. Ghiradelli 'v. Bourlan'’d, 32 Cal. 
585; Prince v. State, 42 Ind. 315; Hill 
v. Ragland, 114 Ky. 209, 70 SW 634, 
24 KyL 1053; Mann v. Martin, 82 Ky. 
242: State v. Caffee, 6 Oh. 150; Bi- 
sack v. Pape, 7 Oh. Dec. (Reprint) 
115, 1 CincLBul 126. 


fa] Petition alleging merely that 
pond was according to law is bad. 
Bisack v. Pape, 7 Oh. Dec. (Reprint) 
115, 1 CincLBul 126. 

86. State v. Johnson, 
569. 

87. Com. v. Ostendorf, 19 Pa. Dist. 
18. 

88. Ghiradelli v. Bourland, 32 Cal. 
585. See Sam Yuen v. McMann, 99 
Cal. 497, 34 P 80 (recognizing the 
rule). 

89. Ghiradelli v. Bourland, 32 Cal. 
585; Hill v. Ragland, 114 Ky. 209, 
70 SW 634, 24 KyL 1053; Baum v. 
Turner, 76 SW 129, 25 KyL 600; Phil- 
adelphia Fire Assoc. v. Ruby. 58 
Nebr.; 730, 79. INW (723. See Sam 
Yuen v. McMann, 99 Cal. 497, 34 P 80 
(recognizing the rule). 

[a] Allegation that bond was en- 
tered into as required by law is suffi- 
cient to include or cover the perform- 
ance of every act essential to the 
making and approval of the bond, and 
will support a judgment against the 
officer and the sureties. Philadelphia 
Fire Assoc. v. Ruby, 60 Nebr. 216, 82 
NW 629. 

{[b] Complaint held sufficient.—A 


78 Mo. A. 


sheriff as principal, and the other de- 
fendants as sureties, made and de- 
livered his official bond as sheriff, by 
which defendants became jointly and 
severally bound for the faithful per- 
formance by the sheriff of his official 
duties, and then proceeds to state the 
alleged wrongful act of the sheriff in 
his official capacity, for which dam- 
ages are sought, is sufficient to show 
a liability upon the part of the sure- 
ties. Sam Yuen v. McMann, 99 Cal. 
497, 34 P 80. 


so. Ferrat v. A'damson, 
WZ LGo er a Les 


[a] Allegation that designated de- 
fendant “is” surety on the officer’s 
bond has reference only to the time 
when the complaint was filed, and 
does not imply that such defendant 
was surety at the time of the breach 
on which the action is founded; and 
so, in the absence of any other allega- 
tion with respect to defendant’s rela- 
tion, the complaint does not state a 
cause of action as against him. Fer- 
rat v. Adamson, 53 MOM: 255 163) 
112. 


91. Gross references: 

Necessity of approval of bond of: 
Constable see supra § 68. 
Sheriff see supra § 17. 


Want of approval as affecting liabil- 
ity of sureties see supra § 802. 


53 Mont. 


92. Hill v. Ragland, 114 Ky. 209, 
70 SW 634, 24 KyL 1053; Baum v. 
Turner, 76° SW 129, 26 KyL 600; 


Philadelphia Fire Assoc. v. Ruby, 58 


Nebr. 730, 79 NW 728. 

93. Philadelphia Fire Assoc. v. 
Ruby, supra. 

94. Philadelphia Fire Assoc. vy. 
Ruby, supra. 

95, Davis Vv. Eaydon, 45 Tha 35; 
State v. Cromwell, 7 Blackf. (Ind.) 


70; McCracken v. Todd, 1 Kan. 148; 
Carmichael vy. Governor, 4 Miss. 236. 


96. Davis v. Haydon, 4 Ill. 35. 


97. State v. Cromwell, 7 Blackf. 
(ind). TOs State vo Boyd) 120 Nec! 
56, 26 SE 700. 


Cross references: 


of: 
Constable see supra § 68. 
Sheriff see supra § 17. 
Want of filing or recordation as af- 


fecting liability of sureties see su- 

pra § 803. 

98. McElhanon Vv. Washington ~ 
County Ct., 54 Ill. 163. See Marshall 


v. Bailey, 27 Tex. 686 (in an action - 
by a city upon the official bond of a 
city constable for failure to pay over 
city taxes collected by him, a peti- 
tion setting forth the bond, and ai- 
leging that the act incorporating the 
city required the constable to give 
bond and sufficient security in such 
form, manner, and amount as the city 
council should direct, subject to the 
approval of the mayor, and that the 
city council directed that the consta- 
ble “should give bond, with security, 
in the form and manner of the afore- 
said bond, and for the sum therein 
specified,” is sufficient, without set- 
ting forth more particularly the di- 
rections of the city council). 


99. State Treasurers v. Taylor, 18 
Soper tien 24s 


ane Generally see Pleading §§ 865- 


2. McCrae v. Hamilton, 6 U. CGC. Q. 
Bu Oo Ss (Ont )eboo. 


38. Adams v. State, 6 Ark. 497. 


4 Davis v. Hall, 72 Or: 220) 1439 
893, AnnCas1916D 922; Com. v. Ack- 
er, 53 Pa. Super. 54. See Harris v. 
Black, 143 Ga. 497, 85 SE 742 (recog- 
nizing the rule). 


[a] Complaint held sufficient.—A 
complaint or petition alleging that 
the administrator of a decedent’s es- 
tate had died, an‘ no other adminis- ~ 
trator was appointed, that there was 
no need of any further administra- 
tion, and no debts against the estate, 
and that the heirs were all sui juris, 
and had taken possession of the real 
estate of the decedent, shows such 
interest on the part of such heirs as 
to enable them to maintain an action 
on the bond of a sheriff who made a 
wrongful levy of execution on such 
land. Harris v. Black, 143 Ga. 497, 
85 SHE 742. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1048-1051] 


action for misfeasance preventing the collection of 
a judgment originally rendered in favor of another, 
plaintiff, may allege his ownership of such judg- 
ment in general terms, without stating how it was 
acquired.® 


[§ 1049] (c) Breach of Condition of Bond. Re- 
covery may be had in an action on the official bond 


~~ of a sheriff or constable for such breaches only as 


a 


sign breaches 


are set out and relied upon in the declaration, pe- 
tition, or complaint,* which must accordingly allege 
with certainty and precision facts showing a breach 
of the condition of the bond.‘ A particular breach 
must be alleged,® and it is not sufficient to allege in 
general terms that the officer did not properly per- 
form his duties,® or to aver a breach which is m 
the alternative.t° Where the allegations concern- 
ing the default or misconduct on which the breach 
is predicated are such as would be sufficient as to 
the officer himself, they are sufficient as fo his sure- 
ties.11 It has been held that where the declaration 
contains several assignments of breaches, some of 
which are sufficiently averred and others not, the 
judgment on a demurrer must be for plaintiff.1? 
Where the breach alleged is not within the reasona- 
ble meaning of the condition of the bond the decla- 
ration is demurrable,!* and a judgment rendered on 
a declaration in which any breaches are alleged 
which are not within the condition of the bond is 
bad.14 Similarly, a complaint claiming more than 
the amount of the penalty named in the bond is de- 
murrable as to the excess.® 


Assignment of two or more breaches in same 


5. Burns v. George, 119 Ala. 504, 
24 S 718. 


6. Hall, etc., Woodworking Mach. 


collect 
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sheriff had been ruled for failing to 
money on executions 
hands of the deputy is 
Berrie v. Taylor, supra. 


(ON, OF LOVE 
count. Where the causes of action which may be 
joined are classified by the statute, it has been held 
that the assignment in one court of two or more 
breaches of an officer’s bond does not render the 
declaration demurrable under a statute making the 
improper uniting of causes of action a cause for 
demurrer on the ground that such provision has 
reference only to the union of actions of different 
classes.1® 


Construction of pleading. Assignments of breach- 
es of an officer’s bond are to be construed strictly 
against the pleader.17 


[§ 1050] (d) Occurrence of Default within Peri- 
od Covered by Bond.1* The complaint, petition, or 
declaration, in an action on the official bond of a 
sheriff or constable, should show that the default on 
which the action is founded occurred after the exe- 
cution of the bond,'® and it must ordinarily be al- 
leged that the default occurred during the officer’s 
term, for which the sureties were bound,?° or, if it 
occurred after the expiration of the officer’s term, 
the complaint must show, as against the sureties, 
that a successor had not been elected and qualified.” 
It has been held, however, that, where the act com- 
plained of is shown to have been done within the 
period for which such bonds usually run, it is not 
necessary to allege that the bond was still in force 
at the time.?? 


[§ 1051] (e) Nonpayment of Penalty. In a dec- 
laration on the official bond of a sheriff or constable 
it has been held not to be necessary to allege the 
nonpayment of the penalty of the bond by the obli- 


Sufficiency of allegations as to de- 
fault in action against officer alone 
see supra §§ 643-659. 


in the 
insufficient. 


12. 


€o. v. Barnes, 115 Ga. 945, 42 SE 276; 
Manter v. Petrie, 123 Minn. 333, 143 
NW 907. 


[a] Thus, where the complaint, in 
an action against an officer and the 
sureties on his bond for damage from 
the negligent destruction of liquor, 
paraphernalia, and cigars taken un- 
der a warrant issued pursuant to a 
statute providing for the seizure and 
destruction of liquors unlawfully 
kept for sale, neither expressly nor 
by implication charged that the ci- 
gars were wrongfully taken, a wrong- 
ful taking of them could not be made 
the basis of a recovery. Manter v. 
Petrie, 123 Minn. 333, 148 NW 907. 


7.- Ga.—Berrie v. Taylor, 117 Ga. 
56, 43 SE 411. 

Ida.—State v. McDonald, 4 Ida. 468, 
40 P 312,95’ AmSR 137. 


Kan.—Richardson v. Samuelson, 45 
TAN ooo, 120, Et 125 


Ky.—Mann v. Martin, 82 Ky. 242; 
Griffith v. Com., 10 Bush 281; Fowler 
v. Com., 1 Dana 358. 


Or.—Davis v. Hall, 72 Or. 220, 143 P 
893, AnnCas1916D 922. 


Vt.—Hide v. Childs, 1 D. Chipm. 
230. 
[a] In action by officer on official 


bond of his deputy (1) he must as- 
in his declaration. 
Berrie v. Taylor, 117 Ga. 56, 43 SH 
411; Barnard v. Darling, 11 Wend. 
GNEMEYE) erase Go)siSOnuin) aq Suit) bye 
sheriff on a deputy sheriff’s bond, the 
petition must distinctly set- out 
wherein the deputy had failed in his 
duty, and an allegation that the 


{[b] Averment that act was done 
under color of office.—An allegation 
that the act complained of was done 
by the officer “acting as constable 
- . . and under color of his office” 
is. sufficient, under a statute making 
the bond of such an officer liable for 
all acts under color of his office, al- 
though the complaint does not allege 
that the bond contained any condition 
other than for the “faithful discharge 
of all duties devolving upon him as 
such Constable, according to law.” 
State v. Boyd, 120 N. C. 56, 26 SE 700. 


[ec] Form of assignment of breach- 
es held sufficient.—Colquitt v. Ivey, 
62 Ga. 168; Laughran v. Campbell, 3 
Blackf. (Ind.) 486. 


8. Peo. v. Brush, 6 Wend. (N. Y.) 
454, 
9. Peo. v. Brush, supra; Governor 


VeerLarrison ZONING? 5:99" 


_f{a] Thus (1) an allegation that 
the sheriff did not in all things well 
perform the duties of his office is an 
insufficient assignment of a breach of 
his bond. Peo. v. Brush, 6 Wend. (N. 
Y.) 454. (2) Am assignment “for a 
general misfeasance in office’ is too 
general and broad. Governor v. Har- 
risen, 20 N. C. 599. 


10. Hazel v. Waters, 11 F. Cas. No. 
6,283, 3 Cranch C. C. 420 (so holding 
in an action by a purchaser of prop- 
erty sold by the officer which averred 
that the officer “refused to convey the 
said property to the said Hazel 
[plaintiff], or to permit him to take 
possession of the same’’). 


11. Guernsey v. Tuthill, 12 S. D. 
584, 82 NW 190. 


Adams v. State, 6 Ark. 497. 


13. Jennings v. Bobe, 51 Fla. 229, 
40 S 194. 


14. Brownfield v. Com., 13 Serg. & 
Re Can)! 236. 


15. Albie v. Jones, 82 Ark. 414, 102 
SW 222. 


16. State v. Davis, 35 Mo. 406. 
17. Peo. v. Jamison, 157 Til. A. 546. 


18. Duration of liability on bond 
see supra §§ 808-814. 


19. State v. Roberts, 12 N. J: L. 
114, 21 AmD 62; Summers v. Hamil- 
ton,6..U. CQ Ba ORS aCOntomibis: 


fa] Thus, in an action founded up- 
on the officer’s failure to pay over 
money, a failure to allege that the 
money was received after the bond 
was executed was fatal. Summers v. 
pa 6 UIC Oo Ba Oi Sia (Onty 
Oe 


Liability for defaults occurring pri- 
orire execution of bond see supra § 


20. Com. v. Hughes, 10 B. Mon. 


(Ky.) 461; Carmichael v. Governor, 4 
Miss. 236. : 
21. Urmston v. State, 73 Ind. 175. 


Liability of sureties as continuing 
aus officer holds over see supra § 


22. Robertson v. Fortune, 14 U. G. 
C. P. (Ont.) 444, 446 (“If the cove- 
nant has been determined before the 
usual period, it is a fact which was 
more properly within the knowledge 
of the sureties and should have been 
pleaded by them’’). 


1072 [57 C.J.]J 


gors, but to be sufficient for the assignment of the 
breach to allege the nonpayment of the sum due from 
the officer, whose duty it was to pay it;** but there 
is authority, to the contrary, that the omission of 
an averment of the failure of defendants to pay the 
Where the bond is 
joint and several and the action is brought after 
the death of the officer, it is not necessary to allege 
nonpayment of the penalty by the officer’s repre- 


penalty of the bond is fatal.?# 


sentatives.?> 


[§ 1052] (f) Official Capacity of Officer. A com- 
plaint, declaration, or petition, in an action on the 


23. State v. Phares, 24 W. Va. 657. 

24. Wells v. Com., 8 B. Mon. (Ky.) 
459. 

25. Com. v. Hughes, 10.B. Mon. 
(Ky.) 461. 

26. Ramsey County v. Brisbin, 17 
Minn. 451. 


Liability of sureties for acts and 
defaults of de facto officer see supra 
§ 798. 


27. Ala.—Burge v. Scarborough, 
211 Ala. 377, 100 S 653. 
Cal.—Felonicher v. Stingley, 142 


Cal. 630, 76 P 504. 


Colo.—Peo. v. Pacific Surety Co., 
50 Colo. 273, 109 P 961, AnnCas1912C 
577; Peo. v. Beach, 49 Colo. 516, 113 
P 513, 37 LRANS 873. . 


Ill.—Peo. v. Wilmoth, 45 Ill. A. 73. 


Kan.—Richardson v. Samuelson, 45 
Kan. 589, 26 P 12. 


Ky.—Com.+v.. Cole; 7 B. Mon. 250, 
46 AmD 506; Brown v. Com., 6 J. J. 
Marsh. 635. 


La.—Sanders v. Humphries, 143 La. 
43, 78 S 168. 


Miss.—Carmichael v. Governor, 4 
Miss. 236. 


Okl.—Meek v. Tilghman, 
208, 154 P 1190. 


Pa.—Com. v. Whitesides, 1 WklyN 
Cas 508. 


Tex.—National Surety Co. v. Mas- 
ters, (Civ. A.) 200 SW 1123. 


Wis.—Dishneau v. Newton, 91 Wis. 
199, 64 NW 879. 


See Huffman v. Koppelkom, 8 Nebr. 
344, 1 NW 243 (recognizing the rule). 


{a] Mere conclusion insufficient.— 
(1) A mere conclusion of the pleader 
that the officer was acting under col- 
or of his office and in the line and 
scope of his official employment is 
not sufficient to state a cause of ac- 
tion against the surety on his bond. 
Burge v. Scarborough, 211 Ala. 377, 
100 S 653 (holding, however, that the 
petition under consideration was suf- 
ficient despite the pleading of such 
conclusion). But see Union Indemn. 
Co. v. Webster, 218 Ala. 468, 118 S 
794 (holding sufficient a petition al- 
leging that the wrongful act was done 
by the sheriff's deputy “under color 
of his said office and within the line 
and scope of his authority as deputy 
sheriff’); Shirley v. McDonald, 220 
Ala. 50, 124 S 104 (to_ same effect). 
(2) So a complaint alleging that a 
constable, acting in his official capac- 
ity, without authority of law and 
without right, maliciously and know- 
ingly made an assault and trespass 
on plaintiff, compelling her to submit 
to an examination of her person, and 
taking from her certain property, is 
insufficient to sustain a judgment 
against the sureties on his official 
bond, as it does not state facts show- 


55 Oki. 
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[§ 1053] (g) 


[§§ 1051-1053 


official bond of a sheriff or constable, which states 
facts sufficient to show that the officer is such de 
facto, is not insufficient because failing to show that 
he is such officer de jure.?® 


Official Character of Act or De- 


fault. In order to charge the sureties on the official 
bond of a sheriff or constable, in an action thereon, 
facts must be averred in the complaint, declaration, 
or petition which show that the act or default com- 


plained of was committed by the officer in his of- 


ing that the constable was acting un- 


der color of office. Felonicher v. 
Stingley, 142 Cal. 630, 76 P 504. 
[b] Rejection of surplusage.— 


Where the petition, by suitable aver- 
ments, Shows affirmatively that the 
act complained of was done by the 
sheriff while in the performance of an 
official duty, it is not subject to de- 
murrer because of an additional aver- 
ment that it was done “under color of 
his said office,’ but these words, be- 
ing but a conclusion not warranted 
by the facts stated, are properly re- 
jected as surplusage. Hutfman vy. 
Koppelkom, 8 Nebr. 344, 1 NW 243. 


{c] Complaint held sufficient.—(1) 
A complaint alleging that a writ of 
attachment was issued, and delivered 
to and received by a named person 
to be executed, and that such person 
“while acting as deputy sheriff ... 
in the pretended exercise of his duty 
as such officer, and while pretending 
to act’? under the writ, seized plain- 
tiff’s property, sufficiently shows that 
the person so named in taking plain- 
tiff’s property, acted under the writ, 
and states a good cause of action. 
Dishneau v. Newton, 91 Wis. 199, 64 
NW 879. (2) A petition alleging that 
a constable as such arrested plaintiff 
on a charge of disturbing the peace, 
or disorderly conduct, charged to 
have been committed in the presence, 
hearing, and view of the officer, and 
also alleging that the officer took 
plaintiff into custody upon the plea 
that he was guilty of such offense, 
sufficiently avers, as against a general 
demurrer, that the officer arrested 
plaintiff for what he construed to be 
an offense classified as a breach of the 
peace, and that he was acting in his 
official capacity in making such ar- 
rest. National Surety Co. v. Masters, 
(Tex. Civ. A.) 200 SW 1123. (38) The 
complaint in an action on a Ssheriff’s 
official bond for an unlawful arrest 
and false imprisonment by his deputy 
sufficiently shows that the deputy act- 
ed in his capacity as such in arrest- 
ing plaintiff, when it alleges that he 
told plaintiff that he had been ordered 
by the sheriff of another county to 
arrest her and stated to her that she 
had stolen a large Sum of money, and 
that he showed her his deputy’s badge 
and told her that was his authority. 
Miles v. Wright, 22 Ariz. 73, 194 P 88, 
12 ALR 970. (4) A petition alleging 
that plaintiff’s husband had commit- 
ted a misdemeanor in the presence of 
an officer, who attempted to arrest 
him, and upon resistance being offer- 
ed desisted from such attempt, but 
reapproached the misdemeanant to ar- 
rest him and shot him, sufficiently 
shows that the wrongful act of the 
officer in shooting decedent was done 
in the discharge of his duty and not 
merely in a personal encounter. Meek 
v. Tilghman, 55 Okl. 208, 154 P 1190. 
(5) A complaint alleging that the of- 
ficer and his deputies entered plain- 
tiff’s premises and left with an em- 
ployee of plaintiff a search warrant, 


ficial capacity.?* 
contradict an allegation that the officer acted in his 


Where facts are set forth which 


and then followed plaintiff out of the 
building, and that plaintiff was not 
aware of the identity of such officers 
nor informed of their purpose, and be- 
came alarmed and attempted to es- 
cape, fearing bodily harm, and that a 
deputy shot him, is. sufficient as 
against a general demurrer objecting 
that there was no showing that de- 
fendant officers were acting pursuant 
to legal process or under authority of 
law. Geros v. Harries, 65 Utah 227, 
236 P 220, 39 ALR 1297. (6) A coms= 
plaint alleging that the sheriff, with 
his deputies, came to plaintiff’s prem- 
ises and demanded possession of cer- 
tain property described in a chattel 
mortgage, which plaintiff refused, un- 
less the papers were produced, that 
the sheriff refused to produce any pa- 
pers, except a written notice of fore- 
closure of the mortgage, and that the 
sheriff attempted to remove the prop- 
erty, and, while plaintiff was endeav- 
oring to produce it, assaulted and beat 
him, and also alleging that in such 
matters the sheriff acted as sheriff 
and not otherwise, is sufficient, as 
against a general demurrer, to show 
that the sheriff was acting in his of- 
ficial capacity as distinguished from 
his private capacity. Hall v. Tierney, 
89 Minn. 407, 95 NW 219. (7) A com- 
plaint alleging that an officer, seeking 
persons accused of an offense, pursued 
plaintiff's husband, who had _ been 
pointed out to such officer as one of 
those sought, and attempted to arrest 
him, and shot him, causing a wound 
from which he subsequently died, 
shows sufficiently that the officer was 
acting under color of his office. Rob- 
euce v. Smith, 16 Ga. A. 767, 85 SE 


{d] Complaint held insufficient.— 
(1) A declaration or complaint alleg- 
ing a wrongful act by an officer un- 
der process directed against another 
than plaintiff, and not alleging that 
such act was committed in connection 
with the execution of such process, 
is not sufficient to show official mis- 
conduct on the part of such officer, 
but shows personal wrongdoing only. 
Peo. v. Pacific Surety Co., 50 Colo. 273, 
109 P 961, AnnCasi1912C 577. (2) 
In an action on a sheriff's bond, a com- 
plaint alleging that a deputy sheriff, 
while acting as such in performance 
of the duties of his office, had a cer- 
tain prisoner under arrest, and while 
conveying him to jail negligently 
dropped a loaded revolver he had tak- 
en from the prisoner, which exploded 
and caused the injury complained of, 
is insufficient on demurrer, since it 
fails to state-facts showing that the 
deputy had made a lawful arrest, that 
his act in taking the revolver from 
the prisoner was proper, and, hence, 
that his acts were of an official char- 
acter for which the sureties on the 
sheriff’s bond would be liable. Peo. vy. 
Beach, 49 Colo. 516, 113 P 513, 37 LRA; 
NS 873. (8) A petition alleging that 
a deputy sheriff, while acting as such, 
maliciously shot and wounded plain- 


——————  ——er,dUSu EE re ene 
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official capacity the complaint is demurrable.28 An 
allegation that the injuries complained of were in- 
flicted on a day subsequent to the execution of the 
process is not, however, fatally inconsistent with 
an allegation that such injuries occurred in the ex- 
ecution thereof, where it is shown that the process 
was only partially executed on the first day.?® 


[§ 1054] (h) Compliance with Conditions Pre- 
cedent to Action. The complaint, declaration; or pe- 
tition in an action on the official bond of a sheriff or 
constable should show compliance with all conditions 
precedent to the right of recovery.*® It has been 
held, however, that a failure to show that leave of 
court to bring action has been obtained, where such 
leave is required,*! is waived by defendants unless 
prompt objection is made.®2 


[§ 1055] (i) Damage. In an action on the offi- 
cial bond of a sheriff or constable, the complaint, 
declaration, or petition must show that plaintiff has 
suffered some injury or damage as a result of the 
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default or misconduct complained of,?? the man- 
ner of such damage,*+ and that it was fairly and 
legally consequent upon such default or miscon- 
duct;*° but where the act or misconduct on which 
the action is founded constituted a criminal offense 
it 1s not necessary to allege any pecuniary loss or 
actual injury.®® In an action for a wrongful sel- 
zure an averment that the goods seized and still held 
by the officer belong to plaintiff and are of a spec- 
ified value lays a sufficient foundation for a meas- 
ure of damages.*7 


[§ 1056] (3) Sufficiency of Allegations in Ac- 

ms for Particular Breaches?*—(a) Failure to Ex- 
ecute Process.*® In an action on the official bond of 
a sheriff or constable for his failure to levy an exe- 
eution, plaintiff must allege in his complaint, dec- 
laration, or petition that defendant in the execution 
had property which could have been found by the 
officer,#° and upon which the levy might have been 
made,*+ and that such property was of some val- 


tiff, but not specifically charging that 
the wrongful act of such deputy was 
done in violation of an official duty or 
in an unfaithful or improper perform- 
ance of an official act, does not state 
a cause of action as against the sher- 
iff and the sureties on his official 
bond. Sanders v. Humphries, 143 La. 
43, 78 S 168. 


Liability of sureties for officer’s un- 
Official acts see supra § 793. 


28.. Hoge v. Lorenz, 234 Ky. 751, 
29 SW (2d) 17. 


[a] Bhus (1) in an action against 
an officer and his sureties for a wrong- 
ful arrest of plaintiff, an allegation 
that plaintiff had committed no of- 
fense and that the officer had no rea- 
sonable basis for a belief that he had 
done so shows that the officer was not 
acting in his official capacity and so 
states no cause of action against his 
sureties. Hogg v. Lorenz, 234 Ky. 
751, 29 SW (2d) 17. (2) Nonliability 
of sureties for unofficial acts of of- 
ficer see supra § 7938. 


29. State v. Miller, 104 W. Va. 226, 
139 :SHi711. 


30. Felch v. Olsness, 53 N. D. 18, 
204 NW 848; .State v. Turner, 84 W. 
Va. 485, 100 SH 294. 


[a] Thus, where a state bonding 
fund, set up by statute, takes the 
place of or acts aS a sheriff’s bonds- 
man, a complaint in an action against 
the fund must ayer that a claim has 
been made and filed, as required by 
statute before action may be institut- 
ed, and a complaint failing so to do is 
defective. Felch v. Olsness, 53 N, D. 
18, 204 NW 848. 


31. Necessity for leave of court to 
sue see supra § 1024. 


32. Eberhart v. Murphy, 110 Wash. 
15o USSe 17, Lis Wash. 449), 194 
415. ; 

[a] Acts constituting waiver of 
objection.— Where defendants stipu- 
late for the amendment of the com- 
plaint, and afterward answer, with- 
out raising the objection that leave 
of court to sue is not shown, a motion 
founded upon such omission comes 
too late. Eberhart v. Murphy, 110 
Wash. 158, 188 P 17, 118 Wash. 449, 
194 P 415. 


33. Ala.—Powell v. Governor, 13 
INET aoe ie: 

Cal.—Kendall v. Clark, 10 Cal. 17, 70 
AmD 691. . 

Ky.—Com. v. Morton, 44 SW 647, 19 


Koyby 38825) (Com. Vv. Bartlett,(. 3.05. 


Marsh. 161. 


Nebr.—Aultman y. 
878, 57 NW 568. 


Or.—Davis v. Hall, 72 Or. 220, 143 
P 893, AnnCas1916D 922. 


Pa.—Baer v. Kuhl, 8 Pa. Dist. 389. 


Mec ve Childs; 1).D. Chipm, 


Grimes, 38 Nebr. 


W. Va.—Com. v. Fry, 4 W. Va. 721. 


See Hexon v. Hamilton, 6 U. C. Q. B. 


O. S. (Ont.) 115 (recognizing the 
rule). 
[a] Thus (1) a complaint against 


a Sheriff on his official bond for sell- 
ing a homestead, asking the value of 
the property as’ damages, is bad, as 
under such sale the purchaser took 
nothing, and the owner was not in- 
jured by the deed, which was simply 
inoperative. Kendall v. Clark, 10 Cal. 
17, 70 AmD 691. (2) A petition al- 
leging that the sheriff had sold the 
lands of certain persons for taxes, 
who owned personalty worth more 
than the amount of the tax assessed 
against them, and plaintiff, having a 
vendor’s lien on the lands sold, was 
compelled to buy in the property at 
the tax-sale, but not alleging that his 
lien was lost, or that the property 
bought by him was not of sufficient 
value to pay the unpaid purchase- 
money due him, as well as the tax is 
bad on demurrer. Com. v. Morton, 44 
SW 647, 19 KyL..1882.) (3) In.an ac- 
tion on a constable’s bond for failure 
to sell goods levied upon, a petition 
not setting forth the value of the 
goods levied upon, or that they would 
have been sufficient to satisfy plain- 
tiff’s claim if sold, is insufficient to 
authorize judgment by default for the 
amount of the claim, since it lacks any 
averment upon which plaintiff's dam- 


ages could be liquidated. Baer v. 
Kuhl, 8 Pa. Dist. 389. 
[b] Complaint held  sufficient.— 


Where a plaintiff declared that on a 
fieri facias against his goods a sher- 
iff levied and made the debt, but false- 
ly returned nulla bona, by reason of 
which a capias ad respondendum was 
issued and he was arrested and again 
compelled to pay the money, sufficient 
damage was shown to make the sher- 
iff’s sureties liable as for the willful 
misconduct of the sheriff. Hexon v. 
‘Hamilton, 6 U. C. Q. B. O. S. (Ont.) 
115. 

34. State v. Kirby, 6 Ark. 453; 
Withrow v. Com., 10 Serg. & R. (Pa.) 
231. 


835. Jobe v. Young, 230 Ky. 88, 18 
SW (2d) 886; McCoy v. Reed, 5 Watis 
(Pa.) 300; Davis v. Hamilton, 6 Uz C. 
O38. O78... (Onts)) tat, 


[a] Rule applied.—A declaration 
against a sheriff's surety which sets 
out a. judgment and execution against 
plaintiff in a former suit, and that 
the sheriff had levied the debt, but 
falsely returned nulla bona, by means 
of which, return plaintiff was obliged 
to pay the debt again, is bad, on gen- 
eral demurrer, in not showing how 
plaintiff was compelled to pay twice, 
the first payment having discharged 
the debt. Davis v. Hamilton, 6 U. C. 
On Bs OS COnt) 4a dae 


[b] Complaint held sufficient.—A 
complaint alleging that in an action 
on a note the sheriff failed to serve 
the only solvent maker, that the ac- 
tion on the note was dismissed as 
to such maker, that before another 
action could be brought such maker 
removed from the state with all his 
property, and that by reason of such 
neglect of duty plaintiff lost the en- 
tire debt sufficiently shows that the 
damage was the result of the sheriff’s 
neglect of duty, assigns a breach of 
the bond. Colquitt v. Ivey, 62 Ga. 168. 


36. Copeland v. Dunehoo, 36 Ga. A. 
817, 1388 SE 267. 


i 37. Richardson vy. 
Kan. O89s 26 2. 22! 


38. Allegations as to breach of 
beri wn of bond in general see supra 
049, 


39.. Failure to execute process as 
ereaung, liability on bond see supra § 
S250 a 


Samuelson, 45 


40. Montgomery v. State, 53 Ind. 
108; ‘Lawton v. Erwin, 9 Wend. (N. 
Neco. 

_ 41. State v. Kirby, 6 Ark. 453; 


State v. Shackleford, 15 Ind. 376; Ma- 
jor v. State, 8 Blackf. (Ind.) 71; State 
v. Soverns, 6 Blackf. (Ind.) 168; State 
Vs Roberts, 12 No J. Lijll4, 21 Amp 
62. Compare State v. Hammond, 72 
Ind. 472 (holding that, where the com- 
plaint in a suit on a constable’s bond 
for failure to collect an execution did 
not directly aver that the execution 
defendant had sufficient property sub- 
ject to execution to satisfy it, or some 
part thereof, or what the facts were 
which constituted the return thereon 
of “No property found” a false return, 
or what was the value of the proper- 
ty charged to have been improperly 
set off to defendants as exempt, such 
complaint, although insufficient as a 
demand for full damages for the want 
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ue;*” and when the statute makes it the duty of an 
officer to levy unless otherwise directed by plaintiff it 
has been held necessary to allege that the officer was 
not directed by plaintiff or his agent not to make a 
levy.48 Similarly, in an action for failure to exe- 
cute a capias ad satisfaciendum, the declaration 
must aver that while the officer held the execu- 
tion, defendants therein, or some of them, were with- 
in his bailiwick, and might have been arrested.44 In 
an action for failure to make the money on an ex- 
ecution, a complaint alleging that property was lev- 
ied on by the officer and advertised for sale as prop- 
erty of the execution debtor is sufficient, without 
alleging that it was his property. Where the ac- 
tion is for failure to levy an attachment, the peti- 
tion must allege that plaintiff prosecuted his at- 
tachment suit to final judgment,*® since otherwise 
no injury to plaintiff is shown.*” It has been held 
that a petition in an action based upon the officer’s 
neglect of duty in carrying into effect an execution 
issued by a justice of the peace should specifically 
state the facts necessary to give jurisdiction to the 
justice.*8 In debt against an officer on his official 
‘bond for not making the money on an execution, it 
is not a sufficient breach to allege merely that he 
did not sell property taken on execution, but it 
should also be alleged that he did not have the mon- 
ey before the court at the return day.*® Where the 
action is for failure to execute a writ of replevin 
the tender of a sufficient bond must be averred.°° 


[§ 1057] (b) Improprieties in Execution of Proc- 
ess.°! In an action by an execution defendant on 
the official bond of a sheriff or constable for mis- 
conduct of the officer in executing a writ. of execu- 
tion it is not necessary to set forth in the declara- 
tion the judgment on which the execution issued.°? 


[§ 1058] (c) Wrongful Seizure.°* <A complaint, 
in an action on the official bond of a sheriff or con- 
stable, alleging that the officer wrongfully took and 
carried away designated property belonging to plain- 
tiff,°* or that he levied execution issued upon a 


of such averments, was good for nom- 
inal damages, and therefore sufficient 
on general demurrer; and holding 
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by and before a designated person, a 
justice of the peace 
named county, and having full power 
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judgment which he knew had become dormant, so 
that no execution could rightfully issue or sale be 
had thereon,°® sufficiently states a cause of action 
for a wrongful seizure. The failure of the complaint 
to describe the property seized is not fatal, as 
amounting to a failure to state a cause of action,*® 
and the defect may be reached only by the remedy 
for indefiniteness and uncertainty.°* Where the ac- 
tion is based upon a seizure of exempt property the 
declaration must state facts showing the right to 
the exemption;°* but when, under the statute, prop- 
erty up to a prescribed value may be claimed as ex- 
empt in heu of that specifically exempted by stat- 
ute, it has been held that plaintiff need not allege 
that he did not possess property of the character 
specifically exempted,°® or that his entire property, 
including that levied upon, did not exceed in value 
the statutory amount.®° An allegation in a petition 
that the officer seized certain property while in 
plaintiff’s possession and by force removed it from 
his possession and refused to deliver it to him is a 
sufficient averment of plaintiff’s possession and the 
officer’s interference therewith;°! and a petition al- 
leging that plaintiff was in possession of certain 
property by virtue of a chattel mortgage and that 
by reason of the officer’s seizing and holding the 
property a right of action accrued to plaintiff has 
been held sufficient after judgment as to the owner- 
ship of plaintiff.®? 


[§ 1059] (d) Loss of Property.°* A complaint 
in an action on the official bond of a sheriff or con- 
stable by a plaintiff in replevin for the loss of the 
property is defective where it does not state that 
the replevin action had been prosecuted to final 
judgment.** Where the action is for failure safely 
to keep attached property to satisfy the execution 
in the attachment suit, an allegation that plaintiff 
lost his debt by reason of such neglect is not essen- 
tial.6> In an action for negligence in suffering at- 
tached property to be wasted, a petition which al- 
leges that the property has been attached as the 


[a] Rule applied.—In an action on 
the bond of a constable for refusal to 
Surrender exempt property levied up- 


in and for a 


further that the omitted averments 
could not be supplied by the allegation 
that by the delay of such constable 
the execution defendant was enabled 
to, and did, dispose of all his prop- 
erty subject to execution). 


42. Com. v. Fry, 4 W. Va. 721. 


43. State v. Emmons, 88 Ind. 279; 
Montgomery v. State, 53 Ind. 108. 


44. Jones v. State, 5 Blackf. (Ind.) 
492; Lawton v. Irwin, 9 Wend. (N. 
Yi.) 233. 


45. Smith v. Castellow, 88 Ala. 355, 
6S 750. 


46. Shanklin v. Francis, 59 Mo. A. 
178; Com. v. Fry, 4 W. Va. 721. 


47. Shanklin v. Francis, 59 Mo. A. 
Ses 


Necessity of showing injury or 
damage see supra § 1055. 


48. 
Y.) 35; 
SG) PARE 


[a] General allegation insufficient. 
—A mere general averment that judg- 
ment was recovered in a court holden 


Cornell v. Barnes, 7 Hill (N. 
Lawton v. Erwin, 9 Wend. (N. 


and competent authority to hold such 
court and to render such judgment, 
is insufficient. Lawton v. Erwin, 9 
Wend. CN ¥.)) 233: 


49. State v. Holleman, 21 Ark. 413; 
State v. Engles, 5 Ark. 26. . 


50. State v. Stephens, 14 Ark. 264. 


51. Improprieties in connection 
with execution of process as creating 
pauittae on bond see supra §§ 855- 


52. Sanderson y. Hamilton, 1 U. C. 
Q. B. (Ont.) 460. 


53. Wrongful levy or seizure as 
creating liability on bond see supra 
§§ 861-873. 


54. Matlock v. Johnson, 17 Ala. A. 
669, 88 S 182. 


55. Harris v. Black, 143 Ga. 497, 
85 SE 742. 


56. Rasco v. Jefferson, 142 Ala. 705, 
38 S 246. 
57. Rasco v. Jefferson, supra. 


58. Kendall v. Parker, 146 Ga. 260, 
91 SE 31; Peo. v. Zingraf, 43 Ill. A. 
337; State v. Bacon, 24 Mo. A. 403. 


on, a declaration averring that, ‘“with- 
in seven days of the time said execu- 
tion was issued and levied upon said 
piano,” plaintiff ““executed under oath, 
her schedule for exemption, as by the 
statute in such case made and provid- 
ed,” is insufficient, since it shows nei- 
ther that the piano was worth no more 
than one hundred dollars, nor that 
plaintiff was the head of a family, and 
the piano not worth more than three 
hundred dollars and therefore within 
the exemption statute. Peo. v. Zin- 
erat, 43.1, Asissike 


59. State v. Brady, 53 Mo. A. 202. 

60. State v. Brady, supra. 

61. Richardson vy. Samuelson, 45 
Kan. 589, 26 P 12. 


62. Richardson v. Samuelson, su- 
pra. 


63. Loss of property in officer’s 
custody as creating liability on bond 
see supra § 874, 


64. Southern Orchard Planting Co. 
v. Gore, 83 Ark. 78, 102 SW 709. 


65. Cotton v. Atkinson, 53 Ark. 98, 
13 SW 415. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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property of the debtor, and that the attachment 
lien had been foreclosed, and an order for the sale 
of the property issued, is sufficient, although it does 
not aver that the attached property actually be- 
longed to the debtor or was subject to attachment.°° 


[§ 1060] (e) Failure or Refusal to Deliver Prop- 
erty.°7 A complaint in an action on the official bond 
of a sheriff or constable for the officer’s failure to 
deliver property must show plaintiff’s right to have 
it delivered to him.*® A complaint alleging as a 
breach of the bond that the officer refused to de- 
liver possession of property taken in an action of 
detinue upon a defendant in such action tendering 
him a bond need not set out either the writ of 
detinue®® or the bond tendered;*° nor is it demur- 
rable because showing upon its face that the prop- 
erty was in the custody of the law.*? 


[§ 1061] (f) Wrongful Sale.72 In an action on 
the official bond of a sheriff or constable for wrong- 
fully selling property which it was the duty of the 
officer to reserve from sale, an allegation that the 


owner requested him to reserve it is mere surplus-. 


age.73 Where the action is for selling mortgaged 
property, an allegation in the complaint that the of- 
ficer levied on and sold the property sufficiently 
charges that he levied on and sold all of it.7* In an 
action for selling plaintiff’s property under process 
against another person who was in possession there- 
of, it is not necessary to allege specifically that the 
property was not subject to sale on execution 
against the holder, but an averment of title in plain- 
tiff is sufficient.7> A complaint alleging that plain- 
tiff demanded his personal property exemptions in 
time, but that the officer failed and refused to allot 
such exemptions to him, and afterward sold the 
property and applied the money to executions in his 
hands, sufficiently alleges a breach of the bond.’® 


[§ 1062] (g) Sale at Inadequate Price. In an 
action on a sheriff’s or constable’s official bond for 
damages caused by the illegal and fraudulent con- 
_ duct’ of the officer in selling property of plaintiff 
on execution, by reason of which the property was 
sold for much less than its value, it is not necessary 
to specify the illegal and fraudulent acts.*? 


[§ 1063] (h) Failure To Sell.7® A deelaration in 


66. Casey v. Douglass, (Tex. A.) 74. 
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McDaniel v. State, 118 Ind. 239, 
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an action on the official bond of a sheriff or con- 
stable which alleges that the officer neglected to sell 
property levied upon under execution issued under 
a judgment, whereby plaintiff lost his debt, states a 
cause of action for such failure to sell,’® except that 
where the property was such as might have been 
relieved by giving a forthcoming bond, it should 
be alleged that no such bond was given.®° It is not 
essential to the statement of a cause of action that 
plaintiff allege anything more as to the execution 
debtor’s interest in the property than that the of- 
ficer had levied upon and seized all his right, title, 
and interest therein,*! nor that the value of such 
interest be stated;** but a petition which fails to 
set forth the value of the property levied on or to 
aver that it would have been sufficient, if sold, to 
satisfy plaintiff’s claim is insufficient to author- 
ize the entry of a judgment by default for the 
amount of such claim.*? A specific allegation that 
the failure or refusal to sell was wrongful is not 
necessary.*+ 


[§ 1064] (i) Failure To Convey Property Sold.*® 
In an action on the official bond of a sheriff or con- 
stable for failure to convey to the purchaser prop- 
erty alleged to have been sold by the officer under 
execution, the declaration should state that the ex- 
ecution was levied on the property,®® and that the 
property belonged to defendant in the execution,®” 
and should describe such property with certainty.’® 


[§ 1065] (j) Failure To Collect.8® In declaring 
on the official bond of a sheriff or constable for his 
failure to collect an account for fee bills, it must be 
alleged that the fees were due and owing to the re- 
lator.°° An averment that-if the officer did not 
collect the money on a fee bill placed in his hands 
it was his own neglect and fault is not sufficient to 
make him liable under a statute declaring him re- 
sponsible for any injury resulting from a failure to 
collect such a bill when by proper diligence it might 
have been collected.°* In an action of debt against 
an officer and his sureties for his failure to collect 
and pay over militia fines, the declaration must set 
forth the names of the persons against whom the 
fines were assessed, and the several amounts of the 
fines, as stated in the certificate of the president of 
the court-martial.®? 


16 SW 172. 


67. Failure to deliver property to 
person entitled thereto as creating li- 
ability. on bond see supra § 878. 


68. Southern Orchard Planting Co. 
v. Gore, 83 Ark. 78, 102 SW 709. 


[a] Thus a complaint in an action 
by a plaintiff in replevin, which al- 
leges that the officer failed to deliver 
the property to plaintiff “as required 
by law,” is defective in not showing 
that plaintiff had given the bond 
which the statute made essential to a 
delivery to him of the property. 
Southern Orchard Planting Co. v. 
Gore, 83 Ark. 78, 102 SW 709. 


69. Pruett v. Williams, 
346, 47 S 318. 


70. Pruett v. Williams, supra. 
71. Pruett v. Williams, supra. 


72. Wrongful sale of property as 
creating liability on bond see supra 
§§ 891-898. 


73. Crow v. State, 23 Ark. 684. 


156 Ala. 


20 NE 739. 


75. Keck v. State, 12) Ind. A. 119, 
39 NE 899. 


76. State v. Kenan, 94 N. C. 296. 


77. State v. Gresham, 1 Ind. 190, 
Smith 94. , 


[a] Thus a declaration has been 
held sufficient where it alleged that 
the sheriff conducted the execution 
sale of plaintiff’s property in an ille- 
gal and fraudulent manner for the 
purpose of injuring plaintiff, and did, 
by said illegal and fraudulent conduct, 
sell and cause to be sold said lands 
at a great sacrifice, to plaintiff’s dam- 
age. State v. Gresham, 1 Ind. 190, 
Smith 94, 


78. Failure to sell as creating lia- 
bility on bond see supra § 901. 


79. Mayfield Woolen Mills v. Lew- 
is, 89 Ark. 488, 117 SW 558, 16 AnnCas 
1041. 


80. State v. Hammett, 7 Ark. 492. 
81. State v. Nolte, (Mo. A.) 187 SW 


566] [rev on other grounds 203 SW 


82. State v. Nolte, supra. 
83. Baer v. Kuhl, 8 Pa. Dist. 389. 


84. State v. Nolte, (Mo. A.) 187 
Beale [rev on other grounds 203 SW 


85. Failure to convey property sold 
Petraes, liability on bond see At ais 


86. Hazel v. Waters, 11 F. Cas. 
6,283, 3 Cranch C. CG. 420 NS 


87. Hazel v. Waters, supra. 
88. Hazel v. Waters, supra. 
89. Failure to collect money as cre- 


a liability on bond see supra § 
90. Cobb v. Com., 3 T. B. Mon. 
(Ky.) 391. es 


te Walters v. Chinn, 1 Metc. (Ky.) 


92. Chapman v. Weaver, 


19 Ala. 
626. 
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[% 1066] (&) Failure To Pay Over Money.** 
Where an action is brought on the official bond of 
a sheriff er constable fer failure to pay over mon- 
ey, the collection or receipt thereof by the officer 
must be positively averred in the complaint, declara- 
tien, or petition,** amd there must also be alleged 
the right of plaintiff to receive the money,** the of- 
ficer's duty to pay it over,** and his failure to make 
such payment.** In an action for failure to pay 
ever various moneys, however, a general averment 
of the receipt af the aggregate amount and failure 
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Bi te 
[§ 1 
to pay it over is sufficient without specifying each 


particular item received or each item of defalea- 
tion.®S The fact that the sum alleged to have been 


collected or received by the officer is greater than 


that which was due on the execution in his hands 
does not vitiate a declaration.°® Where a demand 
is necessary to render the officer Hable for failing 
to pay over money or to constitute such failure a 


breach of his bond,? a demand and refusal must be 


alleged, although it has been held not necessary to 
set out the particular time at which and manner in 


SS. Failure te pay over or account 
fer money as creating liability on) 


bond see Supra = QS. 

9 Walters v. Chin : 
£39; Northeut 7. Co 2 ~ 
483; Bennett wv. Giles, § Leigh G3 
Va.) 316 | 

{al 


Doubtful averments.—An al- 
lecation that plaintiff “b 

officer] has collected.” ei 
she has not, it is his own PR 


insufficient. Walters v 
Mete. (Xy.) £98. 
[ob] OGicer’s 


—In debt on a 
sigument-of bres 
Knoewledged.” a 
@eputy that he hz 
an execution, wi 
the deputy hed im fact ae 
insufficient. Bennett v. Gil 
«3 Va.) S16 


Ce] Paroum from whom, and claim 
on eoallection made—An aver- 
ment that the officer has collected a 
certain sum for phintiif, who was en- 
titled to receive the same, and has} 
failed and refused to pay over the 
same, is sufficient, in an actien on his 
beng. without settine forth what} 
elaim was collected or from whom it) 
was collected. Smith v. Wilkinsen, 35 | 
Coldw. (Tenn.) 137. 


SS Meriam v. State, Y_ Bilacki. 
(imd.) 245. See Towns v. Hicks, 6 
Ga. 238 (recegnizing the rule). 


fa] Shes an assignment of a 
breach im @ suit on a sheriffs bond 
that the sheriff had sold land on ex- 
ecaution to the relater and received 
frem him the price, that the sale was 
afterward set aside, and that the sher- 
itt had refused to pay the money on! 
demand to the relntor was insufficient, 
as an averment that nekice had been 
given to the sheriff that the sale had 
been set aside was necessary in such | 
ease. Meriam v. State, Y Blacki |= 
(ind.) 245. 


[>] Statement of interests of joint 
ewners— “Where an action on a sher-| 
iffs bend is brought fer the purpose | 
of recovering a sum of money found 
by an order absolute on a rule againsi | 
the Sheriff to be due to two persons | 
jointly, it is ne objection to the suf- 
Riciency of the breaches assigned that 
the declaration does not ae the | 
amount of the interest of each in that | 
Sam. Towns v. Hicks, 6 Ga. 233. 


S& Helena v. Buscoe, 19 Ark. 417; 


ceived money on 


Com. v. Acker, 53 Pa. Super. 54; State 
vw. Hays. 30 W. Va. 107,3 SE 17. See} 
Velvin v. Austin, 109 Ga. 200, 34 SE} 


35 (recognizing the rule). 


fa] “SSas G4) where the action is 
for a breach of the covenant in a town | 
eonsiable’s bond that he shold on| 
the expiration of his term pay over to 
his successor all moneys belonging to 
the town, a declaration containing no! 
averment that a successor has been 
appointed who is authorized to re- 
ceive the money is fatally defective. } 
Helena v. Biscoe, 18 Ark. 417. (2) A! 


| of th 


,in pursuance thereof, 
} pay such moneys to his successor in 


cls sacar in an action for failure to 
pay Over money received by the sher- 
i= oy his official capacity for the use 
f the county, which fails to aver that, 
before such action was commenced, 
the county court had, by its order en- 
tered of record, or by a draft made 
ordered him to 


afice, er to some other person, and 


i) that said sheriff had notice thereof, 


is, upon general demurrer, fatally de- 


fective... State v. Hays, 30 W. Va. 107, 
3 SE ivi. 
[db] Complaint held suffiicient.—(1) 


- A petition alleging that plaintiff was 
| the holder of an execution which was 


& Special lien against certain secured 
property, that there had been a sale 
by the sheriff of a portion of the prop- 
erty, and that, after discharging cer- 
jaim tares, there was in the hands of 
the sheriff a specified sum subject to 
plaintiffs execution, that, at plaintiffs 
Instance, a rule nisi had issued against 
the sheriff in the superior court of the 


|}eounty of which he had been sheriff, 


and that a rule absolute had been ob- 
taimed against him, requiring him to 


|) pay over money on plaintiff's execu- 


tien, which he refused to do; and that 
the sum specified in the petition was 
in the sheriffs hands at the date of 
the rule absolute, and was still in his 
hands, sets forth a cause of action for 
a breach of the sheriff's official bond; 
and it is not necessary to allege that 
the execution was placed in the sher- 
iifs hands, that there had been a fail- 
ure or reiusal to levy the execution, 
or that there was no other property 
on which the execution could be lev- 
ied Velvin v. Austin, 108 Ga. 200, 
34 SE 335. (2) A petition alleging 
that the officer had in his hands “suf- 
ficient funds to pay” plaintiff's claim, 
which he had been ordered to pay out 
of the county levy, sufficiently avers, 
at least as against objection made 
after judgment, that such officer had 
in his hands sufficient funds appli- 
cable to the payment of such claim 
te satisfy it Wilson v. Com., 203 Ky. 
616, 262 SW 965. 


$Y. .Hardin v. Governor, 5 Litt. 
(Ky.) 336; Boylan v. Hodgkinson, 50 
Hun 433, 3 NYS 319. 


[a] Thus (i) in an action on the 
official bond of the sergeant of the 


|court of appeals to recover money, 


an averment that it was collected by 
a deputy of the officer is not sufficient, 
but it should also be alleged that the 
officer had failed to pay over the mon- 
ey collected, as well as the deputy. 
Hardin v. Governor, 5 Litt. (Ky) 336. 
(2) A complaint against an under- 
sheriff alleging that he had sold un- 


|) der morigage foreclosure property in 


which plaintiff was interested as dev- 
isee; that defendant, although re- 


| quested, had refused to pay to plain- 


tiff his share of the surplus; and that 
the sheriff had assigned to plaintiff 
his interest in defendant's bond to the 
extent of the surplus so received by 
defendant, is insufficient for not alleg- 
ing that defendant did not pay the 


surplus over to his principal, or bring 
it into court, as the statute directs. 
Boylan v. Hodgkinson, 50 Hun 433, 3 
NYS 319 


{b] Complaint held sufficient.—(1) 
A complaint alleging the exaction of 
illegal fees, that an order was entered 
retaxing his fees, and that the officer 
had disobeyed the order refusing to 
repay the excess to plaintiff, suffi- 
ciently alleges a breach of condition 
that the officer should pay over all 
moneys collected. Brennan v. State 
Bank, 10 Colo. A. 368, 50 P 1076. (2) 
In an action on a sheriff’s bond for 
his failure to turn over money paid 
him on an execution sale, an allega- 
tion in the complaint that the sheriff 
“failed and refused to apply said mon- 
ey or any part thereof, toward the 
satisfaction of said execution,” nega- 
tives payment by him of the amount 
to the clerk of the court, and is suffi- 
cient. State v. Cisney, 95 Ind. 265. 
(3) It is a sufficient assignment of a 
breach of an officer’s bond to aver that 
he has collected a certain amount of 
money in his official capacity, which 
he has refused to account for and vend 
over. Hughes v. Smith, 5 Johns. 
Y¥.) 168. (4) A breach’ of the cove- 
nant of a bond that the sheriff would 
pay over moneys received by him suf- 
ficiently appears from an allegation 
“that he had by virtue of his office 
received certain monies which the 
plaintiffs are entitled to according to 
the true intent and meaning of the 
covenant, to wit, £50, within the four 
years mentioned by the covenant, but 
that he neglected and refused to pay 
them to the plaintiffs although often 
requested so to do.” Shuter v. Gra- 
ham, 2 U. C. Q. B. (Ont.) 164. (5) A 
petition in an action on a sheriff's of- 
ficial bond alleging that the sheriff, 
in violation of statute, unlawfully re- 
tained the proceeds of sales made to 
satisfy tax executions states a cause 
of action. Slaton v. Morrison, 144 Ga. 
471, 87 SE 390. 


98. Governor v. White, 4 Stew. & 
P. (Ala.) 441, 24 AmD 763; State v. 
McDonald, 4 Ida. 468, 40 P 312, 95 
AmSR 137. See Governor v. Roach, 
9 Gratt. (36 Va.) 13 (where the 


claims put into the oOfficer’s hands. 


were not specifically set out in the 
assignment of the breach, but the 


declaration stated that plaintiff had 


placed in his hands for collection 
divers claims, which were particular- 
ly set out in a receipt given by the 
constable in his official capacity, and 
which was thereto annexed, appro- 
priately marked, and averred the col- 
lection of moneys by the constable 
and his failure and refusal to pay 
over to the relator, the breach was 
well assigned). 


99. 
Co., 72 W. Va. 181, 77 SE 902. 


; ae Necessity for demand see supra 


2. Governor v. Pleasants, 
193; 
101; 


a Ark: 
Harris v. Perry, 2 Bush (Ky.) 
Huston v. Hagar, 1 Duv. (Ky.) 


Por later cases, developments and changes in the law see Annotations, same title and section number, 


State v. Citizens’ Trust, etce., 


§§ 1066-1070] 


which the demand was made;? but where a demand 
is not necessary a failure to allege its making is im- 
material.4 An express averment that the process 
under which the officer collected the money was di- 
rected to him is not essential if that fact can be im- 
plied from the other facts alleged.° In an action 
for failure to pay over money collected upon a coun- 
ty levy it is not necessary to allege that the levy 
was made by a majority of the justices of the coun- 
ty, or that they had all been summoned to attend the 
court. It has been held that a declaration for fail- 
ure to pay over money collected under execution is 
bad when it does not allege any judgment to war- 
rant the execution;’ but there is also authority for 
the contrary view that such an omission is not a fa- 
tal defect. Where a sheriff, acting as tax collector,® 
has rendered an account of the taxes collected by 
him in a settlement with the county treasurer, which 
account is not itemized, it is not necessary, in an ac- 
tion upon his bond for failure to pay over part of 
the money, for the complaint to specify any errors 
in such settlement.+° 


[§ 1067] (1) Misapplication of Proceeds of 
Sale.1! In an action on the official bond of a sher- 
iff or constable for the improper application of the 
proceeds of an execution sale it is not necessary 
that the complaint should set out the judgment on 
which the execution issued. 


[§ 1068] (m) Taking Insufficient Bond.1* In an 
action on the official bond of a sheriff or constable 
to recover damages for the officer’s act in taking an 
insufficient replevin bond, a declaration alleging 
that the officer did not well and faithfully perform 
his official duty in the premises, and under this alle- 
gation making the necessary specifications, suffi- 
ciently alleges a breach of the bond;?* and it is not 
necessary to set forth the suit upon the replevin 
bond and the failure of plaintiff to obtain satisfac- 
tion thereby.1> A declaration or petition which does 


Com. v. Bartlett, 7 J. J. Marsh. "ie 
Minn Vs. Com... by J» Je C: bo COnt,) 444; 
Marsh. (Ky.) 338. See Wells v. Com., 
-8 B. Mon. (Ky.) 459 (dictum). Com- 
pare Hill v. Fitzpatrick, 6 Ala, 314 


24; 
CK D716 ls 
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Robertson v. Fortune, 14 U. C. 
Bidwell v. McLean, 17 
pile CO: BOWS. (Ont) "690: = 


8. Ricketson v. Com., 
See Beale v. Com., 16 Serg. & R. (Pa.) 
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not allege negligence on the part of the officer in 
taking or approving an insufficient bond is fatal- 
ly defective.t® It is not necessary in such an ac- 
tion to allege the residence of either the principal 
or the sureties on the replevin bond,‘7 nor to aver, 
for the purpose of showing its insufficiency, that the 
obligors had no property outside of the state,+* but 
it is sufficient to state that they had no property 
within the state.19 


[§ 1069] (n) Failure To Return Process.?° The 
complaint in an action on the official bond of a sher- 
iff or constable for his failure to return an execution 
should set out the judgment on which the execution 
issued,*1 and where the execution was issued by a 
justice of the peace it has been held necessary to 
state facts showing that the justice had jurisdic- 
tion.2?, An allegation in merely general terms that 
the officer did not make legal service and return of 
an execution placed in his hands is insufficient as 
an averment of failure to return the writ;?? but a 
charge that the officer did not return an execution 
within the time limited by law is a good assignment 
of a breach of the bond.?# Where the action is un- 
der a statute making the sheriff and his sureties 
lable for the amount of an execution and damages 
if the sheriff neglects, “without reasonable excuse,” 
to return the execution within a certain time, it has 
been held that the petition must allege that the de- 
lay to make the return was without reasonable ex- 
cuse;*®° but there is also authority for the view 
that such allegation is unnecessary.7é 


[§ 1070] (0) False Return.?7 In an action on 
the official bond of a sheriff or constable for a false 
return it is not.sufficient for plaintiff to allege merely 
that a false return was made,?® but the declaration 
should state the nature of the return made,?® and 
allege facts which if true show that the return is 
false.*° , In an action for making a false return of 
nulla bona on an execution in favor of plaintiff, it 


92 Okl. 60, 217 P 870. 


Hartford . *Acc:,.-etes, 1) Goee 
Young, 40 Ga. A. 843, 151 SE 680. 


51 Pa. 155. 18. Hartford Acc. ete, Co. v. 


foverr McBroom v. Governor, }6 Port. 
(Ala.) 32] (holding that a general 
allegation of the officer’s failure to 
pay over money “‘although often re- 
quested” so to do is sufficient as 
against a general demurrer without 
an allegation of a special demand). 


3. “A demand being required by 
the statute, is a traversable fact; and, 
if it is so alleged as that an issue 
may be made thereon, it will be suf- 


ficient.’’ Harris v. Perry, 2 Bush 
(Ky.) 101, 102. 
4 Com. v. Hughes, 10 B. Mon. 


(Ky.) 461; Wells v. Com., 8 B. Mon. 
(Ky.) 459. Compare Grandstaff v. 
Ridgely, 30 Gratt. (71 Va.) 1 (hold- 
ing that under Code (1873) c 183 § 37, 
providing that an officer receiving 
money under an execution, when the 
ereditor resides in a different county, 
shall not be liable to judgment for 
nonpayment of the money until a de- 
mand of payment is made on him in 
his county or corporation, the decla- 
ration need not aver a demand of pay- 
ment when it does not state where 
the creditor resides). 


5. Com. v. Hughes, 10 B. Mon. 
“(Ky.) 461. 


6 State v. Phares, 24 W. Va. 657. 


150 (where a decision of the trial 
court, that the want of an averment 
of the existence of a judgment is not 
fatal, was affirmed on appeal by an 
equally divided court). 


9. See Taxation [37 Cyc 1192]. 


10. Greene County v. Taylor, 77 
N. C. 404. 


1l. As creating liability on bond 
see supra § 910. 


12. State v. Hamilton, 32 Ind. 104. 


13. As creating liability on offi- 
cial bond see supra § 932. 


14. Peo. v. Lee, 65 Mich. 557, 32 
NW 817. 


15. Adams v. Weisberger, 62 Nebr. 
325, 328, 87 NW 16 (“The defendant 
in replevin suing upon the officer’s 
bond need not plead how he expects 
to prove that the security was insuf- 
ficient. It is enough for him to al- 
lege that it was insufficient and that 
in consequence of that fact he has 
suffered damages. The record of the 
suit on the replevin bond is not the 
only or conclusive, nor yet the com- 
plete evidence requisite to support 
the claim’’). 


16. National Surety Co. v. Morand, 


Young, supra. 


19. Hartford Acc., 
Young, supra. 


20. As creating liability on bond 
see supra §§ 933-949. 


ete: «'Co; ae 


21. State v. Spencer, 4 Blackf. 
(Ind.) 310; Bidwell v. McLean, 5 U. 
Cc. Q. B. O. S. (Ont.) 690. 


22. Cornell v. Barnes, 7 Hill (N. 
Ya) 3b. 

23. Major v. 
(Ind.) 71. 


24. Lawton vy. Erwin, 9 Wend. (N. 
Yor 283: 


25. Ridgway v. Moody, 91 Ky. 581, 
16 SW 526, 13 &yL 188; Bailer vy. 
Leathers, 9 KyL 971. 


26. Dugan v. Com., 3 Ky. Op. 287. 
27. As creating liability on bond 
see supra §§ 933-949. 


28. Com. v. Booker, 6 Dana (Ky.) 
441; Com. v. Bartlett, 7 J. J. Marsh. 
(Ky.) 161. 


29. Com. v. Bartlett, supra. 


30. Com. v. Booker, 6 Dana (Ky.) 
441; Com. v. Bartlett, 7 J. J. Marsh. 
(Ky.) 161. 


State, 8 Blackf. 
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is not necessary to allege that the judgment is un- 
satisfied.3? 

[§ 1071] (p) Illegal or Insufficient Return.*? In 
an action on the official bond of a sheriff or constable 
based on the illegality and insufficiency of the offi- 
cer’s return to an execution, the declaration should 
show what the return actually made was.?* 


[§ 1072] (q) Wrongful Arrest.?4 It is sufficient 
to allege, in the complaint in an action on the of- 
ficial bond of a sheriff or constable for a wrongful 
arrest, that the arrest was made wholly without war- 
rant of law, and maliciously and wantonly,*® or, 
it has been held, merely that the officer wrongfully 
arrested plaintiff,?® or to set forth facts which show 
that the arrest was wrongful, although it is not in 
terms alleged to be such.** Where the complaint 
shows that the arrest was made under a warrant, 
it must be alleged that the warrant was irregular 
upon its face.25 A complaint which fails to allege 
that the arrest was made without warrant, or that 
it was unlawful, is insufficient even though it neg- 
atives the conditions upon which a lawful arrest 
could have been made without a warrant.*® 


[§ 1073] (r) Escape.4°” A declaration in an ac- 
tion against a sheriff or constabie for an escape of 
plaintiff’s debtor must show that plaintiff had re- 
covered a judgment.*? In an action for an alleged 
escape of a debtor in custody under bail process an 
allegation in the declaration that the capias was 
“marked and indorsed for bail” is sufficient to show 
that the officer was required by the process in his 
hands to hold defendant therein to bail.*?, A decla- 
ration in an action for permitting a debtor admitted 
to limits to escape from close custody to which he 
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_ this also the contrary has been held.®? 


[§§ 1070-1076 


was afterward committed by order of court is de- 
fective where it fails to allege that the debtor was 
on the limits when the order was delivered to the 
officer or that he was arrested on the limits under 
poe 

[§ 1074] (s) Charging Excessive Fees. A com- 
plaint, declaration, or petition in an action on the 
official bond of a sheriff or constable assigning as 
breach that the officer unlawfully demanded and re- 
ceived a specified sum beyond his legal fees, for cer- 
tain services specified, is good on general demurrer.** 


[§ 1075]. (4) Prayer for Relief. A declaration 
in an action on the official bond of a sheriff or con- 
stable is not subject to demurrer because the 
damages prayed are larger than the penalty of the 
bond;*° nor does the fact that plaintiff asks judg- 
ment for a statutory penalty which cannot be re- 
covered in an action, but only in summary proceed- 
ings, render the declaration bad on general demur- 
retee” 

[§ 1076] b. Plea or Answer—(1) In General. A 
plea of nil debet** or non damnificatus*® has been 
held not proper in an action on the official bond of ° 
a sheriff or constable, although as to the latter plea 
there is also authority to the contrary;*® and where 
the breach assigned is a failure to return an execu- 
tion issued from a court not of record, a plea that 
there is no record of such judgment and execution 
is bad.®° <A plea of performance of covenants has 
been considered proper,®! however, although as to 
A plea which 
is not responsive to the breaches assigned in the 
declaration or to the allegations thereof,°* or which 
sets up facts which, even if true, would not relieve 


31. Lucas v. Governor, 6 Ala. 826. 


32. As creating liability on bond 
see supra §§ 933-949. 


83. Graham v. State, 
(Ind.) 32. 

34. Wrongful arrest or imprison- 
ment as creating liability on bond see 
supra § 954. 

35. Hall v. Tierney, 89 Minn. 407, 
95 NW 219. ) 


36. Shirley v. McDonald, 220 Ala. 
50, 124 S 104; Burge v. Scarbrough, 
211 Ala. 377, 100 S 653; Poole v. New, 
D2 Alan eAG 38.0, oLh65 S108; 


37. Fidelity, etc., Co. v. Bardsley, 
22 EF. (2d) 603; Deason v. Gray, 192 
INE, (lil, OEY Suakby, 


6 Blackf. 


38. Pankewicz v. Jess, 27 Cal. A. 
340, 149 P 997. 

39. Bonebrake v. Hunt, 11 Ariz. 98, 
89 P 544. 


40. As creating liability on bond 
see supra § 956. 

4a Brown iV. rice, 6"T) B; 
(Ky.) 621. 


Mon. 


42. Hutchison v. Governor, 23 Ala. 
809. ad 

43. Commercial Bank vy. Jarvis, 
(Bast T. 6 Vict.) 3 Ont. Case Law 
Dig. 6378. 

44. State v. Gresham, Smith 
(Ind.) 94. 


Compensation and fees of officers 
in general see supra §§ 1132-1200. 

45. Com. v. Lynd, 9 WklyNCas 
(Pa.) 510. 


Liability on bond as limited to pe- ; 


nal sum See supra § 816. 


Rees Com, v. Bradley, 1 Litt. (Ky.) 


Cross references: 
Fone ties and fines see supra §§ 729- 
782. 


Summary proceedings: 
Against officer see supra §§ 696- 
728. 3 


On official bond see supra §§ 965— 
1003. 


47. Richman v. Powell, 7 N. J. L. 
Je 45; Hart v. Brady, 1 N. Y. Super. 
626. 

48. Martin v. Royster, 8 Ark. 74; 


State v. Gresham, 1 Ind. 190; Hart v. 
Brady, 1 N. Y. Super. 626. 


49. Rees y.;, Tichenor, 
(Pas) 88s 


56. Faulkner v. State, 9 Ark. 14. 


1 Miles 


51. Rees v. Tichenor, 1 Miles (Pa.) 
183. See Austin v. Parker, 13 Pick. 
(Mass.) 222; State Treasurers v. 


Wiggins, 12 S. Cc. L. 568; Governor v. 
Organ, 5 Humphr. (Tenn.) 161 (in 
each of which it appears such a plea 
was interposed). 


52. Martin v. Royster, 8 Ark. 74. 

53. Ark.—Martin v. Royster, 8 
Ark. 74. 

tll.—Morgan v. Peo., 59 Ill. 58. 

Ind.—Meriam vy. State, 7 Blackf. 
245. 

Ky.—Com. v. Colgan, 5 B. Mon. 
(Ky.) 485. 


Md.—Bramble vy. State, 41 Md. 435. 


Apes Y.—Peo. v. Ten Eyck, 13 Wend. 


[a] Tllustrations.—(1) Where the 
allegation, in an action on a sheriff's 
bond, was that an execution was de- 
livered to defendant’s deputy and 
that he levied on property sufficient 
to satisfy it but neglected to adver- 
tise and sell, and that subsequently 
another execution was delivered to 
another deputy of defendant, in favor 
of another plaintiff, by virtue of which 
the same property was levied on and 
sold, and the proceeds paid over to 
plaintiff in such second execution, a 
plea that before the sale of the prop- 
erty and before any money came to 
the sheriff’s hands, he, on entering 
on the second year of his term of of- 
fice, executed a new bond, with new 
sureties, is bad, the gist of the action 
being the neglect of the first deputy 
to advertise and sell, and such neg- 
lect having occurred before the 
change of sureties. Peo. v. Ten Eyck, 
13 Wend. (N. Y.) 448. (2) In an ac- 
tion on a sheriff's official bond to re-_ 
cover the value of plaintiff’s statu- 
tory exemption out of the proceeds 
of an execution sale of his property, 
a plea that plaintiff had no “legal” 
estate in the property sold is bad. 
Bramble v. State, 41 Md. 435. (3) 
Where the breach assigned was that 
the officer sold property of defendant 
in execution after being ordered by 
plaintiff to suspend the sale, a plea 
that the property was so sold by vir- 
tue of an execution in the officer’s 
hands against the goods and chattels 
of defendant is bad. Morgan v. Peo., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the officer or his sureties of liability,®+ is bad on 
demurrer, as is also an answer which is indefinite 
or uncertain;®°° but a plea denying a material and 
traversable allegation of the complaint is not de- 
murrable,®® and a plea setting up facts which, if 
true, relieve the defendants from liability is suffi- 
cient.°’ <A general denial of all the material alle- 
gations of a complaint is qualified and superseded by 
an affirmative averment in the answer which in legal 
effect admits the cause of action.°’ The penal sum 
named in the bond need not be pleaded by the sure- 
ties in order to prevent a judgment from being ren- 
dered against them for any greater sum.°® <A de- 
fendant may, if he so desires, plead matter specially 
even though it could be proved under the general 
issue.°° 

[§ 1077] (2) Pleas as to Particular Matters—(a) 
Execution of Bond. A plea of non est factum,®! 
and not nul tiel record,®? is the proper plea, in an 
action on the official bond of a sheriff or constable, 
to put in issue the execution of the bond. 


[§ 1078] (b) Validity of Bond. An allegation, 
in an answer interposed in an action on the official 
bond of a sheriff or constable, which denied the 
validity of the bond but does not allege facts suf- 
ficient to show the correctness of such conclusion is 
demurrable.®? 


[§ 1079] (c) Existence of Judgment. In an ac- 


59 Ill. 58. (4) In an action by a pur- 
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a sheriff's official bond, alleging sev- 
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tion on the official bond of a sheriff or constable for 
his failure to execute final process, a plea denying 
in the very language of the declaration the existence 
of such a judgment as the one upon which it is al- 
leged the execution issued has been held sufficient, 
although it is not in the technical form of a plea of 
nul tiel record, and concludes to the country in- 
stead of with a prayer for judgment.*+ 


[§ 1080] (d) Variance between Judgment and 
Process. In an action on the official bond of a sher- 
iff or constable for failure to levy and return an ex- 
ecution, a plea that the execution was not issued in 
conformity with the judgment, without showing in 
what respect it differs from the judgment, is bad on 
demurrer.°®® 


[§ 1081] (e) Refusal of Proper Credits. Where 
the defense of a sheriff or constable to an action on 
his official bond for moneys alleged or found to be due 
from him is a refusal of credits to which he claims 
he is entitled, he must set out such credits specifically 
in his answer.®® 


[§ 1082] (f) Payment of Debt. It has been held, 
on an action on the official bond of a sheriff or con- 
stable for the officer’s failure to make the money on 
an execution, that a plea that the debt was paid to 
plaintiff is bad where it does not allege that the pay- 
ment was made after the breach of duty by the 


ing defendants liable, where their 


chaser at an execution sale on the 
official bond of the sheriff for the 
money paid by plaintiff, an allega- 
tion in the declaration that the 
“sale” had been set aside is not met 
by a plea averring that the ‘“execu- 
tion” was not set aside. Meriam v. 
State, 7 Blackf. (Ind.) 245. (5) In 
an action for taking insufficient se- 
curity in a replevin bond on a war- 
rant issued for rent alleged to be due 
and in arrear, a plea that the rent 
was not payable in money _is bad. 
Com. v. Colgan, 5 B. Mon. (Ky.) 485. 


54. Williams v. Ragan, 153 Ala. 
397, 45 S 185; McDaniel v. State, 118 
PnOeco os OMNI, 


fay hue (1) in Van action for 
failure to return personal property 
held under execution and claimed by 
the debtor to be exempt, where the 
execution creditor failed to furnish 
sufficient forthcoming bond, a plea 
stating that the constable relied on 
the advice of the debtor’s attorney, 
and which was amended to show that 
the constable delivered the property to 
the creditor before he gave the bond, 
is bad on demurrer. Williams v. 
Ragan, 153 Ala. 397, 45 S 185. (2) In 
an action for turning over mortgaged 
property to the purchaser at an exe- 
cution sale before the latter has com- 
plied with the condition of the mort- 
gage, as required by statute, an al- 
legation in the answer that the con- 
stable did nothing with the property 
after the sale, and did not turn it 
over to the purchaser, but left it with 
the person who had possession at the 
time of the levy, is insufficient, it not 
alleging that the property still re- 
mains in such possession, and that 
it can be reached by the mortgagee. 
McDaniel v. State, 118 Ind. 239, 20 
NE 739. 


55. State v. Daugherty, 32 Ind. 


[a] Rule applied.—In an action on 
i ROKCy Bie ear 


eral breaches thereof, an answer al- 
leging, as to all and each breach men- 
tioned in the complaint, that the 
breach was caused by, and that the 
acts and doings of the sheriff, as 
such, were caused by and done with 
the knowledge and consent of the 
relators, their agents and attorneys, 
is bad on demurrer, as too indefinite. 
State v. Daugherty, 32 Ind. 350. 


56.. Crow v. State, 23 Ark. 684; 
Rodes v. Young, 5 Dana (Ky.) 558. 


[a] Thus (1) where the gravamen 
of an action is trespass committed in 
selling plaintiff's property under an 
execution issued by the clerk of the 
circuit court upon a judgment of a 
justice of the peace, an allegation of 
the filing of the transcript in the of- 
fice of the clerk is material and 
traversable. Crow v. State, 23 Ark. 
684. (2) Where, in an action for fee 
bills collected, one count of the dec- 
jiaration averred that when they were 
placed in the hands of the deputy 
they were collectable by distress, 
which was an essential averment, a 
plea which avers a state of facts un- 
der which they were not, when de- 
livered, collectable by distress, is 
good. Rodes v. Young, 5 Dana (Ky.) 
558. 


57. Larson v. Deering, 
bu6, LOCwE. Ilo. 


Pleas in confession and avoidance 
see infra § 1084. 


ee Peo.sV.LOUtowN (Cal r4b 18. 
869. 


[a] Rule applied.—Although the 
answer in an action on the bond 
of a sheriff and ex officio tax col- 
lector, for failure to pay over taxes 
collected, denies generally all the ma- 
terial allegations, a subsequent alle- 
gation that a third person, “acting as 
undersheriff,’’ collected the amount of 
taxes charged, is an admission quali- 


97 Wash. 


fying the general denial, and render-|C. 178, 37 SE 202. 


answer, although denying that their 
principal had collected and withheld 
the sum charged, does not aver that 
he paid over, or deny that he with- 
held, the amount collected by the un- 
der sheriff; and it is immaterial that 
the answer also alleges that the per- 
son acting as under sheriff receipted 
for the taxes collected by him in the 
name of the sheriff by himself as un- 
der sheriff, ‘without right or author- 
ity of law so to do.” Peo. v. Otto, 77 
Cal. 45.18 P 869. 


59. Coles v. McNamara, 131 Wash. 
377; 230 P 430. 


Liability of sureties as limited to 
penal sum of bond see supra § 816. 


Pleading prior liabilities to full 
extent of penal sum see infra § 1083. 


60. State v. Turner, 84-W. Va. 485, 
100 SE 294. 


[a] Thus, in an action on a sher- 
iff's official bond for a balance found 
to be due to various public funds on 
final settlement, the sureties may set 
up by a special plea the defense that 
the embezzlement occurred before 
their new bond took effect. State v. 
Turner, 84 W. Va. 485, 100 SE 294. 


61. Brownfield v. Com., 13 Serg. & 
ie Ga mreroiGr 


62. Brownfield v. Com., 13 Serge. & 
R. (Pa.) 265. 


tis Winningham y. State, 56 Ind. 


[a] Thus an answer which alleges 
that the bond is void for want of au- 
thority in the clerk by whom it pur- 
ported to be approved, but does not 
show what was the defect of author- 
ity relied upon, is insufficient. Win- 
ningham v. State, 56 In'd. 243. 


64 State v. Saddler, 6 Ark. 235. 
65. State v. Saddler, supra. 
66. Williamson vy. Jones, 127 N. 


1080 [57 C.J.] 


officer.°7 Where a statute providing for the appoint- 
ment of a county treasurer is not mandatory, a sheriff 
who is sued on his bond for county revenue collected 
must, if a treasurer has been appointed, and the 
revenue paid to him, plead these facts.°* 


[§ 1083] (g) Prior Liabilities to Full Penal Sum. 
The fact that the sureties on the official bond of a 
sheriff or constable have already been subjected to 
liability to the full amount of the penal sum named 
therein®® must be properly pleaded by them, in an 
action on such bond, in order to be available as a 
defense;7° and so it has been held that such a de- 
fense may not be interposed after a judgment has 


been rendered against the sureties by default.™? 
( 


[§ 1084] (3) Pleas in Confession and Avoidance. 
Matter in avoidance of a right of action on the of- 
ficial bond of a sheriff or constable must be specially 
pleaded.??, A plea in confession and avoidance 
should allege facts sufficient to afford a complete 
justification.*? 


[§ 1085] ¢. Affidavit of Defense.** Statutes and 
rules of court requiring the filing of an affidavit of 
defense to prevent summary judgment from being 


Governor v. Powell, 10 Ala. 
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sheriff’s bond for not collecting mili- 


[§§ 1082-1087 


taken in actions on obligations or recognizances have 
been held not to apply to actions on the official bond - 
of a sheriff or constable,*® at least where there is 
no allegation in plaintiff’s pleading on which dam- 
ages could be liquidated,’® as where the action is 
founded upon a tort on the part of the officer;*7 
but such requirement has been held to be applicable 
where the action is founded upon a failure to pay 
over money*® or a failure to levy upon and sell prop- 
erty under an execution.‘® Where no such affidavit 
is required, the filing of one, whether or not it is 
good, is immaterial.*° 

[§ 1086] d. Cross Complaint. A pleading filed by 
a sheriff or constable and the sureties on his official 
bond, in an action brought against them thereon, 
which shows an intention to bring into the cause as 
defendants the sureties on a bond of indemnity given 
to the officer, but in which no allegation of fact 
is made upon which judgment might be rendered 
against such indemnitors, and no relief is prayed 
against them, is insufficient to support a judgment 
over against the indemnitors.*+ 

[$ 1087] e. Replication or Reply and Subsequent 
Pleadings. .A replication or reply, in an action on 


that plaintiff on more than one occa- 


67. 
544, 

68. Catron v. Com., 52 SW 929, 21 
KyL 650. 


69. Penal sum as limit of liabil- 
ity see supra § 816. 


70. Hexon v. Hamilton, 6 U. C. Q. 
BAO: Sy (Ont) 155. 


71. Scott v. McDonald, 6 U. C. Q. 
B. O. S. (Ont.) 238. 


72. State v. Clark, 42 Mo. 519. 


{a] Thus, where plaintiff's right 
of action is complete under a statute, 
but there is a proviso or exception, 
either in that or in some other stat- 
ute, which may be made available to 
defeat it, defendant must plead such 
matter if he desires to avail himself 
of it. State v. Clark, 42 Mo. 519. 


73. Ala.—Adkins v. Camp, 213 Ala. 
642, 105 S 877; Rasco v. Jefferson, 
142 Ala. 705, 38 S 246. 


Ind.—State v. Leavell, 3 Blackf. 
117. See State v. Neff, 74 Ind. 146 
(recognizing the rule). 


Md.—Jamison v. State, 55 Md. 102. 


N. Y.—Hart v. Brady, 3 N. Y. Su- 
per. 626. 


Ont.—Corkery v. Graham, 1 U. C. 
Q. B. 315. 
[a] Rule applied.—(1) Where the 


breach assigned was that the sheriff 
arrested a debtor and afterward al- 
lowed him to escape, a plea that the 
jail was accidentally destroyed by fire 
and so the debtor escaped is bad for 
not denying that the fire occurred 
through the negligence or default of 
the sheriff or his deputy. Corkery 
we Graham, iy UO. (C..@s Ss) 315.9% C2) 
Where, in a suit by a Sheriff on a 
bond executed to him by his deputy, 
plaintiff alleged the receipt of mon- 
eys and the conversion of the same 
by his deputy, his neglect to return 
writs, and other misfeasances and 
breaches of ‘duty, pleas that the sev- 
eral acts charged were done by the 
leave and license of the sheriff are 
bad as not showing a valid discharge, 
which could only be under seal, or a 
valid waiver, no consideration being 
alleged. Hart v. Brady, 3 N. Y. Su- 
per. 626. (3) In an action upon a 


tia fines, a plea averring that he had 
not sufficient time, from the time he 
received the list until he went out of 
office, to collect the money “by dis- 
tress or otherwise” is not a sufficient 
answer to a charge in the declara- 
tion that “he neglected and refused 
to collect,’”’ but the plea shoul'd show 
also that the sheriff used due dili- 
gence during the time he was in of- 
fice and how much was done toward 
the collection. State v. Leavell, 3 
Blackf. (Ind.) 117. (4) In an action 
for fees placed in his hands for col- 
lection by the former clerk of court, 
a plea that the sheriff was unable to 
collect such fees by distress, execu- 
tion, or otherwise on account of 
plaintiff's failure to make them out in 
a fair and clear manner and in words 
at length, aS required by statute, is 
insufficient since it does not further 
allege that the sheriff was unable to 
collect the fees because the persons 
against whom the fees were charge- 
able required them to be made out in 
words at length, of which plaintiff 
had notice, and that he failed to fur- 
nish such account as required by 
law; and a plea that the fees did not 
accrue within three years before the 
sheriff received them is defective, 
where it does not further aver that 
the parties against whom the fees 
were Charged refused to pay them be- 
cause they were barred. Jamison vy. 
State, 55 Md. 102. (5) In an action 
on a Sheriff’s bond for the death of 
plaintiff’s intestate, when shot by the 
sheriff’s deputies while they were at- 
tempting to make an arrest, a spe- 
cial plea setting up self defense, and 
alleging that decedent 'was killed by 
a ‘deputy while acting in defense of 
his brother was fatally defective for 
failure to show that decedent was re- 
sponsible for the alleged danger to 
the deputy’s brother, or that it was 
necessary for such deputy, in re- 


pelling such danger, to kill decedent; 


and an alternative averment of ap- 
parent peril to such brother is insuf- 
ficient where it does not show a rea- 
sonable and bona fide belief on the 
part of the deputy of the existence 
of such peril. Adkins v. Camp, 213 
Ala. 642, 105 S 877. (6) In an action 
for a wrongful levy on a wife’s prop- 
erty as that of her husband, a plea 


sion had stated to the officer that the 
property levied on belonged to the 
husband, and that plaintiff was there- 
fore estopped to allege that the prop- 
erty belonged to her, is demurrable 
where it shows on its face that such 
statements were made prior to the 
levy. Raseo vy, Jefferson, 142 Ala, 
705, 38 S 246. 

[b] Answer held sufficient.—In an 
action for failure to levy, an answer 
alleging that the officer went to the 
house of the execution defendant, de- 
manded of him property on which to 
levy, and, on refusal, made “diligent 


search” and utterly failed to find 
Such property, is sufficient on de- 
murrer, State v. Neff, 74 Ind. 146, 


150 (where it was said: “We think 
that ‘diligent search’ is a fact, broad- 
ly stated,-it is true, but, by demur- 
ring to the paragraph, the relator ad- 
mitted the truth of the fact, just as 
broadly as it was stated. If the rela- 
tor wished a specific statement of the 
acts done by the constable, in making 
‘diligent search,’ he certainly could 
not get it by demurring to the para- 
graph for the want of facts. His 
only remedy, if any, was a motion for 
a more specific statement of the 
facts’’). 


74 #$&In 
362-379. 
75  Borlin v. Com., 99 Pa. 42; 
Com. v. Hoffman, 74 Pa. 105; Barn- 


hart v. Seamor, 8 Pa. Dist. 18. And 
see cases infra notes 76, 77. 


76. Baer v. Kuhl, 8 Pa. Dist. 389. 
And see case infra note 77. 


77. Com. v. Milnor, 28 Pa. Super. 
ch ea Com, v. Yeisley, 6 Pa. Super. 


general see Plleading §§ 


78. Hood Motor Sales Co. v. Alli- 


son; 9) Pap Dist. \& Conse. 

BS Com. v. Yeisley, 6 Pa. Super. 
80. Com. v. Milnor, 23 Pa. Su- 

per. 1 


81. Kindell-Clark Drug Co. vy 
Myers, (Tex. Civ. A.) 140 SW 463. 


Indemnity bond as protection to 
officer and sureties on his official bond 
see supra § 575. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1087-1089] 


the official bond of a sheriff or constable, should trav- 
erse the allegations of defendants’ plea which are 
intended to be denied;*? and a replication is bad 
where it does not meet defendants’ averments of 
matter of affirmative defense,** or where it is ar- 
gumentative and indefinite,** or where, even though 
the allegations of the replication are true, a bar to 
plaintiff’s action is shown by defendants’ plea.*® 
Where defendants have pleaded performance, the 
replication should allege a breach;®® but it should 
not contain, as one ground of reply, an averment of 
two or more breaches.*? 


Rejoinder. Where the replication shows a breach 
of the condition of the bond, a rejoinder which does 
not legally avoid or deny such breach is bad on de- 
murrer;** but nevertheless plaintiff may put the 
facts in issue by surrejoinder instead of demur- 
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was not damnified by the breach cannot by rejoinder 
set up matter in confession and avoidance.?° 


[§ 1088] f. Demurrers. The proper method of 
disputing the legal sufficiency of defendants’ plea, 
in an action on the official bond of a sheriff or con- 
stable, is by demurrer thereto, and not by replica- 
tion.®+ Similarly, defects in a replication must be 
taken advantage of by demurrer.®” Both a demur- 
rer and a traverse cannot be interposed to the same 
portion of a pleading.®* The propriety of the pros- 
ecution of such an action by a district attorney, as 
attorney for a municipality damaged by the breach 
on which the action is founded, cannot be raised by 
demurrer.°+ 


[§ 1089] g. Amendment of Pleadings. The rules 
respeeting the amendment of pleadings in civil ac- 
tions generally®® are applicable in an action on the 


ring.®? 


82. Robey v. State, 94 Md. 61, 50 
A 411, 89 AmSR 405. 


83. Robey v. State, supra., 


84. Robey v. State, supra; Austin 
v. Parker, 13 Pick. (Mass.) 222 


[a] Illustration.—Where, in an 
action of debt on a deputy sheriff's 
bond conditioned to keep a fair regis- 
ter of all warrants which came to his 
hands, and to furnish annually a true 
copy thereof to the sheriff, defendant 
pleaded performance generally, and 


_ plaintiff replied that defendant had 


never furnished him with a true copy 
of any register, but had furnished 
him with a false writing purporting 
to be a true copy of the register, the 
replication was bad, as it alleged ar- 
gumentatively only that defendant 
did not keep a fair register. Austin 
v. Parker, 13 Pick. (Mass.) 222. 


85. Sedam v. Taylor, 21 F. Cas. No. 
12,608, 3 McLean 547; Brown v. Ham- 
lin, 23 Miss. 392. 


[a] Thus (1) where, in an action 
for failing to make the money on an 
execution, the sheriff pleads that at 
the time such execution was levied 
plaintiff controlled several other exe- 
cutions against the same defendants, 
that the property levied on was sold 
for a large sum, and that plaintiff was 
the purchaser and did not pay over 
the purchase money to the sheriff but 
retained it to the amount of the exe- 
cution mentioned in his declaration, a 
replication that plaintiff did not re- 
tain the purchase money to the 
amount of the execution and on ac- 
count of itis bad on demurrer. Brown 
v. Hamlin, 23 Miss. 392. (2) Where, 
in an action for taking insufficient se- 
curity on a replevin bond, defendants 
plead that after the taking and return 
of the replevin an execution was is- 
sued and placed in the hands of the 
officer, who, before the bringing of the 
suit levied on divers goods and chat- 
tels, lands, and tenements of the said 
sureties on the replevin bond to the 
full value of the judgment, interest, 
and costs, a replication that the lands 
and tenements levied on under the ex- 
ecution were subject to a prior lien 
of a judgment against the said sure- 
ties, on which execution was issued 
and the above land sold, the proceeds 
of which were insufficient to pay that 
judgment, is bad as not being a com- 
plete answer to the plea. Sedam v. 
Taylor, 21 F. Cas. No. 12,608, 3 Mc- 
Lean 547. 


86. State Treasurers v. Wiggins, 
12 S.C. L. 568; Treasurers v. Oswald, 
NS Cau t aos 


[a] Sufficiency of assignment of 
breach.—(1) Where, after a plea of 


A defendant who has pleaded that plaintiff 


performance, the replication assigns 
as a breach “‘that the said sheriff, dur- 
ing his term of office, to wit, on the 
first day of January, 1821, and on di- 
vers days between that day and the 
25th of January, 1817, had and re- 
ceived, for and on account of the said 
Treasurers, and their successors in 
office, a large sum of money, to wit, 
the sum of $2,396.22, and that he did 
not pay the same over,’’ such replica- 


(2) A replication, to a plea 
of performance, alleging that defend- 
ant had collected a certain sum, and 
had not paid it over, pursuant to an 
order of court, is good. State Treas- 
urers v. Wiggins, 12 S. C. L. 568. 


87. Austin v. Parker, 13 
(Mass.) 222. 


[a] Rule applied.—Where, in debt 
on a deputy sheriff’s bond conditioned 
to keep a fair register of all warrants, 
etc., that should come to his hands as 
deputy, and to furnish to the obligee 
a true copy thereof quarterly, defend- 
ant pleaded performance, and plain- 
tiff replied that defendant had not, 
in any quarter of the year, furnished 
him with a true copy of any fair reg- 
ister, ete., but had fraudulently and 
deceitfully furnished him with a cer- 
tain false and fictitious writing pur- 
porting to be truly abstracted from 
a fair register by him kept, the repli- 
cation was bad for duplicity, as it as- 
signed more than one breach, every 
failure to furnish a copy at the end 
of a quarter of a year being a distinct 
breach. Austin v. Parker, 13 Pick. 
(Mass.) 222. 


88. Cooper v. Mowry, 16 Mass. 5; 
Andrus v. Waring 20 Johns. (N. Y.) 


Pick. 


153; Stevens v. Boyce, 9 Johns. (N. 
iY.) 72925 
[a] Rule applied.—(1) Where, in 


an action on a deputy’s bond, plaintiff 
showed that the deputy, having at- 
tached certain goods on mesne proc- 
ess, released the attachment before 
the expiration of thirty days after 
judgment, a rejoinder by defendants 
that no notice was given to the dep- 
uty of the suing out of the execution, 
nor any demand made on him for the 
goods within the thirty days, is in- 
sufficient, where the statute required 
that all goods and chattels attached 
should be kept during thirty days aft- 
er judgment, in order that execution 
might be levied thereon. Cooper v. 
Mowry, 16 Mass. 5. (2) Where, in 
an action by a sheriff on a bond of his 
deputy conditioned to save him harm- 
less “touching and concerning the re- 
turn and execution of all processes, 
writs,” ete., by the deputy, plaintiff, 


official bond of a sheriff or constable.®* 


A petition 


in his replication, assigned as a breach 
that the deputy had arrested a certain 
person, and suffered him to go at large 
without sufficient bail, and that plain- 
tiff had been attached for not bring- 
ing in the body, and had been obliged 
to pay a certain sum, etce., a rejoin- 
der alleging that defendant took bail, 
who was at the time good, sufficient, 
and responsible, is bad on demurrer, | 
as the bond of the deputy included 
all risks incident to the execution of 
process, even the continued respon- 
sibility of bail to the sheriff. Andrus 
v. Waring, 20. Johns. (N. Y.) 1538; 
gets v. Boyce, 9 Johns. (N. Y.) 


[b] Rejoinder held sufficient.— 
Where the replication assigned as a 
breach the recovery of a judgment by 
the relator, the issue of an execution 
thereon, the constable’s levy of the 
execution on the débtor’s goods of a 
value exceeding the amount of the 
judgment, and his failure to sell, etce., 
a rejoinder alleging that after the 
levy, and before the return day, the 
debtor executed a delivery bond with 
sufficient sureties, that the goods were 
not delivered, and that the constable 
returned the delivery bond and the 
execution before return day, is good. 
State v. Jones, 8 Blackf. (Ind.) 270. 


89. Andrus vy. Waring, 20 Johns. 
GNPYS) +1532 

90. Andrus v. Waring, supra. 

91. Robey v. State, 94 Md. 61, 50 A 


411, 89 AmSR 405. 
Rid lade ter tn in general see supra § 


92. State Treasurers v. Wiggins, 12 
SG uncD GS. 


93. Treasurers v. Buckner, 27 S. C. 
L. 323. 

94. Peo. v. Jamison, 157 Ill. A. 546. 

95. See Pleading §§ 581-814. 

96. See cases infra this note; and 
Borlin v. Highberger, 104 Pa. 143 


(holding that, where a precipe direct- 
ed the issuance of a writ of scire 
facias upon the official recognizance 
of a sheriff, and by clerical error the 
writ was made to recite incorrectly 
that a judgment had been recovered 
upon such recognizance, it was not er- 
ror to permit the amendment of the 
writ to make it conform to the prec- 
ipe and the record); Rainey v. Com., 
10 Watts (Pa.) 343 (holding that a 
clerical error in a writ of scire facias 
on a Sheriff's bond may be amended 
to conform to the precipe and record 
by inserting a statement of the prop- 
er judgment on the bond in place of 
one erroneously recited in the writ), 
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which shows no right to maintain the action cannot 
be made effective by amendment.®? 


and Variance.°® 
Where the declaration in an action on the official 
bond of a sheriff or constable for a false return on 
a replevin writ avers that the property belonged to 
plaintiff, a plea that the officer did not make a false 
return does not put the right of property in issue.®® 
In an action by an officer on his deputy’s bond for 
a false return for which a judgment has been ren-. 
dered against the officer, the proper issue is one in 
which is involved only the falsity of that part of 
the return on which the judgment in the former ac- 


[§ 1090] 14. Issues, Proof, 


[a] Thus (1) where a complaint 
in an action against a sheriff and the 
sureties on his official bond avers that 
the wrongful act was committed un- 
der color of official authority, it is 
proper to allow it to be amended by 
the addition of an allegation that 
such act was a breach of the bond; 
the court saying: ‘‘The form of action 
was not changed by the amendment 
from one ex delicto to one ex con- 
tractu”. Albright v. Mills, 86 Alia. 
324, 327,5 S591. (2) Where the com- 
plaint in an action on the bond is suf- 
ficient as to the officer, but defective 
as to his sureties because not show- 
ing that the acts complained of were 
done by the officer in his official ca- 
pacity, it is proper to allow an amend- 
ment of the complaint to cure the de- 
fect. Felonicher v. Stingley, 142 Cal. 
630, 76 P 504. (3) It is within the 
discretion of the court to allow a com- 
plaint averring that plaintiff was “‘the 
absolute owner” of certain property to 
be amended by striking out the word 
“absolute.” Keck v. State, 12 Ind. A. 
119, 39 NE 899. (4) The declaration 
jin a suit against the sureties on a 
sheriff's bond may be amended, al- 
though five years ,jnave elapsed from 
the date of the bond and an action 
commenced at the time of the amend- 
ment would be barred. Beeson v. 
Com., 13 Serg. & R..(Pa.) 249. 


97. Dunn vy. Com., 14 Serg. & R. 
(Pa.) 431 
[a] Rule applied.—Where an ac- 


tion on a sheriff's official bond, for 
an injury done to an individual by 
the sheriff’s official misconduct, was 
brought in the name of the common- 
wealth alone, the court cannot prop- 
erly permit the declaration to be 
amended by the introduction of the 
name of the injured individual as a 
party, so as to make it a suit for his 


use. Dunn y. Com., 14 Serg. & R. 
(Pa.) 431. 

98. In general see Pleading §§ 
1144-1211. 

99. State v. Youmans, Smith (Ind.) 
172. 


1. Wasson vy. Linster, 83 N. C. 575. 


2. Kemp v. Wilson, 17 Ala. A. 224, 
84 S 636; Barton v. Lary, (Tex. Civ. 
A.) 283 SW 920. 


[a] Im absence of proof that per- 
sons sued as sureties are such a judg- 
ment against them cannot be sustain- 
ed. Barton v. Lary, (Tex. Civ. A.) 
283 SW 920. 


3. State v. Crow, 11 Ark. 642. 


[a] Thus, where, in an action 
against a sheriff and his sureties for 
an abuse of an execution issued by 
the clerk of the circuit court upon a 
judgment of a justice of the peace 
filed in the clerk’s office, plaintiff un- 
necessarily sets out the judgment, and 
defendant pleads nul tiel record of 
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tion against the officer was based, and it is proper 


to exclude an issue involving the falsity of the re- 


such judgment remaining in the jus- 
tice’s court, etc., plaintiff is bound to 
prove it substantially as alleged. 
State v. Crow, 11 Ark. 642. 


4. Hoitt v. Holcomb, 32 N. H. 185. 


5. Harper v. Moffitt, 11 Iowa 527. 
And see cases infra this note. 


[a] Proof admissible under partic- 
ular pleas.—(1) In an action for an 
alleged trespass a general denial is 
sufficient to allow proof of justifica- 
tion (State v. Beckner, (Ind.) 26 NE 
553); (2) but defendants cannot show 
under a general denial that the court 
which issued a writ had no jurisdic- 
tion to issue it (New Orleans v. Wag- 
gaman, 31 La. Ann. 299). (3) A plea 
of justification under the writ for 
the alleged wrongful seizure of prop- 
erty authorizes evidence of the inva- 
lidity of plaintiff’s title to such prop- 
erty, as that an alleged purchase by 
plaintiff of the property seized, prior 
to the seizure, was constructively 
fraudulent because of a want of im- 
mediate delivery followed by a con- 
tinued change of possession, or that 
the sale was actually fraudulent and 
designed to hinder the creditors of the 
seller, or that the sale was designed 
to operate merely as security for mon- 
ey advanced by the buyer. Gallick v. 
Bordeaux, 22 Mont. 470, 56 P 961. (4) 
Under a plea of non est factum the 
sureties may show that notice to the 
officer or tribunal to whom the bond 
was given had notice that it was to 
be ineffective until executed by other 
persons also as sureties. Raleigh 
County Ct. v. Cottle, 79 W. Va. 661, 
92 SH 110, AnnCasi918D 510. - (5) 
Where plaintiff charges the officer 
with negligently permitting property 
levied on to be Stolen, the officer, hav- 
ing joined issue on this charge, may 
introduce proof that it was stolen 
from his bailee. Harper v. Moffitt, 11 
Iowa, 527. 


6. Chandler v. Riddle, 119 Ala. 507, 
24 S 498; Forward v. Marsh, 18 Ala. 
645; Neighbors v. State, 41 Md. 478. 


fa] Thus (1) an averment in a 
declaration on an officer’s bond that 
an execution was returnable accord- 
ing to the statute is to be understood 
as meaning that the execution was 
returnable, on its face, to the term of 
the court to which, by law, it should 
have been made returnable, and if, 
when offered in evidence, it appears 
returnable at a time different from 
that, it should be excluded on account 
of the variance. Forward v. Marsh, 
18 Ala. 645. (2) In an action on a 
sheriff's bond for failure to pay over 
attorney’s fees placed in his hands 
for collection, defendants may show, 
under a plea that the sheriff did ac- 
count with and pay over to the at- 
torney all fees which he received or 
collected or which he ought to have 
collected, that the sheriff could not 
collect the fees by reason of the in- 


turn generally.? 
declaration or complaint must be proved,? even 
though they are matters of inducement ;? but a fail- 
ure to prove allegations which are merely cumulative 
and not an essential part of the matters set out is 
not fatal. The proof must be within the issues made 
by the pleadings,® and must conform to the pleadings 
of the party by whom it is adduced,® and tend to 
support their allegations.* 
has been laid in the pleadings cannot be received ;* 
and where the petition or complaint fails to make 


All material allegations of the- 


Proof for which no basis 


solvency or the nonresidence of the 
person from whom they were due, or 
that the fees had been paid, or were 
not due; but evidence showing only 
an offer to pay over is not admissible 
under a plea that the sheriut did ac- 
count with and pay over to the attor- 
ney the fees due. Neighbors v. State, 
41 Md. 478. 


7. Kemp v. Wilson, 17 Ala. A, 224, 
84 S 636; White v. Com., 3 Dana (Ky.) 
461; Jones v. Churchill, 4 J. J. Marsh. 
(Ky.) 43. 


[a] Rule applied.—(1) In an action 
against a sheriff and his sureties for 
his deputy’s failure to pay over money 
certified on his return of an execution 
placed in his hands for service, a de- 
fense that the collection was made by 
the deputy while acting as deputy 
for the _ sheriff’s predecessor, for 
which he gave a receipt to the execu- 
tion defendant, is not supported by 
evidence that the deputy was deputy 
for the sheriff's predecessor, and a 
receipt executed by him for the 
amount specified to the execution de- 
fendant, where the date of the re- 
ceipt and the expiration of such pred- 
ecessor’s term is not shown, and it is 
not made to appear that the deputy, 
when the receipt was given, had in his 
possession an execution delivered to 
such predecessor for service. Jones 
v. Churchill, 4 J. J. Marsh. (Ky.) 43.) 
(2) Plaintiff cannot recover from a’ 
constable and his sureties as for an 
illegal shooting of plaintiff, under the 
allegation that the constable was act- 
ing under color of his office, on proof 
that the shooting was done by the 
constable as a deputy sheriff, aiding 
another in making an arrest. Kemp 
v. Wilson, 17 Ala. A. 224, 84 S G36. 
(3) Where in a declaration on a con- 
stable’s bond, plaintiff avers that the 
constable collected a specified sum, 
which he failed to pay over, and offers 
in evidence the constable’s receipt for 
notes to collect, for which the com- 
monwealth’s paper was to be received, 
the evidence does not support the al- 
ita White v. Com., 3 Dana (Ky.) 


8. Peo. v. Dumpley, 2 Mich. N. P. 
197; Jahns v. Clark, 138 Wash. 288, 
244 P 729, 


[a] Thus (1) in an action on a 
sheriff's official bond, for injuries 
caused by the act of the officer in 
shooting plaintiff, evidence that part 
of plaintiff's injuries resulted from 
a physician’s probings for the shot 
is properly excluded where no such 
issue was pleaded. Jahns v. Clark, 
138 Wash. 288, 244 .P 729. (2) Defend- 
ants cannot avail themselves of a sup- 
posed vacancy in a sheriff’s office be- 
cause of his failure to give a new an- 
nual bond, without special plea or 
special notice of the neglect as a de- 
ieee Peo. v. Dumpley, 2 Mich. N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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out a case against the sureties the defect cannot be 
supplied by proof.® A variance between pleading 
and proof which is slight and not of a character to 
mislead the adverse party to his prejudice is im- 
‘material;?° but a variance by which the adverse 
party might be prejudiced is fatal.1! 


[§ 1091] 15. Evidence'?—a. Presumptions. The 
usual presumption that a public officer has properly 
performed his duty'® obtains in an action on the 
official bond of a sheriff or constable,!* except where 
contradicted or overeome by evidence.!® Thus, 
where the same person holds two offices of the same 
nature in different territorial jurisdictions, it will 
be presumed that in an act done by him in one of 
such jurisdictions he was acting as officer thereof 
rather than as officer of the other.1® The acceptance 
of the officer’s bond by the officer or tribunal to 
which it is required to be given is presumed when 
the bond is found on file with nothing to show that 
it has been rejected, and the officer has entered 
upon the duties of his office;+7 and where the bond 
is duly approved its delivery is imphed.t® In an 
action for a shortage in the accounts of an officer who 
has held two or more successive terms of office, it 
will be presumed, in the absence of evidence to the 
contrary, that the default occurred during the last 
term held by him;!® but such presumption may be 
rebutted.2® Where the complaint shows that the 
default upon which the action is founded occurred 
after the expiration of the term for which the officer 


9. Cole v. Crawford, 69 Tex. 124, 5 | variance. 


Sw 646. 
10. Ark.—State v. Fort, 18 Ark. 
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was elected or appointed, it will be presumed that he 
had gone out of office, in the absence of any alle- 
gation negativing the election or qualification of a 
successor in office.21_ Where the action is based upon 
the officer’s failure to execute?? or return?* final 
process it will be presumed that plaintiff was dam- 
aged?* in an amount equal to that for the collection 
of which the process was issued;”° but there is no 
presumption of damage resulting from a failure to 
execute mesne process.?° In an action for the money 
which the officer was ordered to pay plaintiff, it will 
be presumed that the officer received such money 
before the order was made.?7 Where an officer has 
levied upon property under a writ, and in his return 
did not specify its value, it will be presumed that it 
was of sufficient value to satisfy plaintiff’s claim.?* 
The failure of a plaintiff in a capias ad satisfacien- 
dum to call on the officer at the return of the writ 
to produce the body of defendant in court does not 
furnish ground for a presumption, in an action on 
the officer’s bond for an escape, that defendant was 
discharged from custody by plaintifi’s cunsent.?° 
Where the officer and his sureties claim that an 
execution debtor had no property which could be 
levied on, and the latter testifies that he had no 
such property, his admission on eross-examination 
that he owned a particular article which mizht be 
exempt raises the presumption, in the absence of 
contrary proof, that it was exempt.?® It has been 
held that where a writ or claim is placed in the 


Greenberg v. Peo., 125 Ill.j against the person in possession, and 
A. 626 [aff 225 Ill. 
(4) A variance of five cents between 


174, 80 NE 100].]in an action therefor by the latter 


against the officer on his bond no pre- 


202; Adams v. State, 14 Ark. 17. 


Tll.— Greenberg v. Peo., 125 Ill. A. 
626 [aff 225 Ill. 174, 80 NE 100]. 


Ind.—Turner v. State, 5 Blackf. 254. 


Mo.—State v. Miserez, 64 Mo. 596; 
‘State v. Martin, 8 Mo. 102. 


Nebr.—Kopplekom v. Huffman, 12 
Nebr. 95, 10 NW 577. 


Sue. _State pVaeRosborourch,, ois: 
C, D241. 


Tenn.—Michie Waa 
Humphr. 486. 


[a] Variance held not fatal.—(1) 
Where in an action on a Sheriff’s bond 
for neglect to serve an execution, the 
declaration sets forth with particular- 
ity a decree in chancery, and the ex- 
ecution thereon, stating that costs 
were decreed to plaintiff, but on a 
plea of nul tiel record it appears that 
the decree did not give costs, the al- 
legation is merely inducement to the 
breach, and the variance immaterial. 
State v. Fort, 18 Ark. 202. (2) Where 
an execution is set out by way of in- 
ducement, there is no substantial va- 
riance between an allegation of the 
bill that the execution was for a debt 
of six hundred and fifty-eight dollars 
and thirty-six cents, and the further 
sum of sixty-seven dollars and fifty 
cents damages, and an execution put 
in evidence which is for seven hun- 
dred and twenty-five dollars and 
eighty-six cents, together with the 
sum of nine dollars and thirty cents 
costs. Adams v. State, 14 Ark. 17. 
(3) Where the declaration in an ac- 
tion upon a constable’s bond avers 
that defendant “had been duly elected 
as a constable of the county of Cook,” 
and the bond recites that he “had been 
duly elected a constable in and for 
the town of North Chicago in the 
county of Cook,” there is no material 


Governor, 4 


the amount of a judgment as stated in 
the declaration and the amount stat- 
ed in the execution offered in evidence 
is immaterial.. Turner v. State, 5 
Blackf. (Ind.) 254. (5) In an action 
against a sheriff on his official bond 
for failing to make a proper return 
on an execution, a misdescription of 
the date of the judgment in the dec- 
laration is not material. State v. 
Martin, 8 Mo. 102. (6) Where, in an 
action on a Sheriff’s bond for an es- 
eape, the declaration, in setting out 
the names of plaintiffs in the capias 
ad satisfaciendum alleges the name of 
one of them to be George H. Kelsey, 
and in the cavias ad satisfaciendum 
offered in evidence the middle letter, 
H, is omitted, the variance is imma- 


terial. State v. Rosborough, 31 S. C. 
L. 241 
11. Burton v. Dangerfield, 141 Ala. 


285, 37 S 350. 


{a] Illustration.—Where the com- 
plaint in an action against a sheriff 
and his sureties alleged a bond exe- 
cuted on August 14 by defendants, and 
the bond which was offered in evi- 
dence was executed on August 13 by 
defendants and another person the 
variance was fatal. Burton v. Dan- 
gerfield, 141 Ala. 285, 37 S 350. 


12. In general see Evidence §§ 25- 
88. 

13. See Evidence §§ 69-71. 

14. State v. Harper, 120 Ind. 23, 
22 NE 80. 

15. State v. Hope, 88 Mo. 430; 
Mosely v. Hamilton, 4 Baxt. (Tenn.) 
434, 

[a] Thus, where under a writ of 


attachment directing a sheriff to levy 
on the property of defendant therein, 
the officer Seizes property in posses- 
sion of a stranger to the writ, such 
seizure is prima facie wrongful as 


sumption obtains in favor of the offi- 
cer that he did his duty in making 
the levy. State v. Hope, 88 Mo. 430. 


16. Greenius v. Moore, 99 Wash. 
467, 169 P 976. 


17. McClure v. Colclough, 5 Ala. 
65. See Heath v. Shrempp, 22 La. 
Ann. 167 (where, while a city was un- 
der military rule, the military author- 
ities appointed a constable and per- 
mitted him to act, the presumption 
was that they approved and accepted 
his bond). 


18. Ramsey County v. Brisbin, 17 
Minn. 451. 
19. State v. Bowen, 112 S. C. 165, 


98 SE 864. 


20. State v. Bowen, supra. 
21. Urmston v. State, 73 Ind. 175. 
22. Beck, etc., Hardware Co. v. 


Knight, 121 Ga. 287, 48 SE 930, 3 LRA 
NS 420; Sutton v. Griner, 22 Ga. A. 


307, 95 SE 1004; Smith v. Tooke, 20 
Tex, 750. 
23. Beck, etce., Hardware Co. v. 


Knight, 121 Ga. 287, 48 SE 930, 3 LRA 
NS 420; Smith v. Tooke, 20 Tex. 750. 


24. See cases supra notes 22, 23. 


25. Beck, ete., Hardware Co. v. 
oe 121 Ga. 287, 48 SE 930, 3 LRA 


26. Beck, etce., 


( Hardware Co. v. 
Knight, supra. 


27. Chandler v. Riddle, 119 Ala. 
507, 24 S 498. 

28. Roth yv. Duvall, 1 lida, 49: 
Beale v. Com., 7 Watts (Pa.) 188. See 


Com. v. Osler, 34 Pa. Super. 138 (ap- 
plying the rule). 


ene State v. Lawson, 2 Gill (Md.) 


30. Dailey v. State, 56 Miss. 475. 
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hands of a sheriff or constable, it will be presumed, 
in an action on his bond, to have been delivered to 
him in his official capacity, unless the contrary ap- 
pear, even though a receipt given by him therefor 
is signed with his individual name without the ad- 
dition of his title or office.?1 


[§ 1092] b. Burden of Proof. It is incumbent 
upon plaintiff, in an action on the official bond of 
a sheriff or constable, to establish by proof all mat- 
ters which are essential to his right to recover and 
are not admitted by defendants.*? So, plaintiff 
must prove, unless admitted by defendants,** the 
execution of the bond,** its delivery*® and accept- 
ance,*® and, where necessary to its validity or com- 
pleteness,** its approval,*® and that there has been a 
breach of its conditions.*® Where it appears that the 
officer was appointed by an agency having authority 
to make such appointment only under particular cir- 
cumstances, it is incumbent on plaintiff to show that 
such circumstances existed;*® but it has been held 
that plaintiff is not obliged to prove that the officer 
was commissioned, where that has not been denied 
by defendants.4! Plaintiff must also prove that in 
the matter complained of the officer was acting in 
his official capacity;*? and it rests upon plaintiff 
to overcome by proof the presumption that the of- 
ficer has done his duty.*® 


Where action is based on default with respect 
to-an execution plaintiff must prove the existence 


31. Dunton v. Doxey, 52 N. C. 222.; Hun (N. Y.) 303. 
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of the judgment*+ and execution,#® and a delivery 
of the execution to the officer.*® 


In action for failure to pay over money, plaintiff 
must prove the collection of the money by the offi- 
cer,*7 a demand upon him therefor by plaintiff,** 
and a failure by the officer to pay over the money,*® 
or such a misapplication of the money received or 
such misconduct on the part of the officer as estab- 
lishes unfaithfulness in accounting with plaintiff 
and paying over to him what he was entitled to 
receive.°° 


In action for failure to collect claims put into 
the officer’s hands for collection, it is not necessary 
for plaintiff to show in the first instance the valid- 
ity of the claims.°+ 


Damage. The burden is upon plaintiff to show 
that he has been damaged by reason of the matters 
complained of,°? unless the default is such that 
the law presumes damage,°* in which case the bur- 
den is upon defendants to show that plaintiff was 
not damaged,°* or that the extent of the injury is 
less than that which the law presumes.°® 


Leave to sue. It has been held that, even where 
leave of court to sue is necessary,*® it is not essen- 
tial to a recovery that plaintiff give any proof of 
such leave obtained.°? 


[a] Regularity and validity of 


See McNeale v. Governor, 3 Gratt. (44 
Va.) 299 (apparently applying the 
rule). 


32. Thorn v. Kemp, 98 Ala. 417, 13 
S 749; State v. Bettick, 1 Baxt. 
(Tenn.) 209. And see cases infra 


notes 33-52. 
33. See case infra this note. 


[a] Thus, where the execution of 
the bond is not put in issue or denied 
by a plea of non est factum support- 
ed by affidavit, it is not necessary 
for plaintiff to show the action of the 
county court directing in what sum 
the bond should be given, or that the 
court approved the sureties thereon. 
Poer v. Brown, 24 Tex. 34. 


34. State v. Sorrels, 60 Ind. 381; 
Baker County v. Huntington, 46 Or. 
OTS, 9) ELS. 


[a] Necessity of giving bond in 
evidence.—The bond should be given 
in evidence. State v. Sorrels, 60 Ind. 
381. 


35. Baker County v. Huntington, 
A6(Or, 2175, 79 P 187, 


36. McClure v. Colclough, 5 Ala. 
65; Baker County v. Huntington, 46 
Orb, 9b, 138.7. 


[a] Plea alleging that bond has 
never been accepted or approved by 
the proper officer is sufficient to put 
the obligees on proof of the accept- 
ance. McClure v. Colclough, 5 Ala. 
65. 


37. Necessity for approval of bond 
of: 
Constable see supra § 68. 
Sheriff see supra § 17. 


88. McClure v. Colclough, 5 Ala. 
65. 


39. Thorn v. Kemp, 98 Ala. 417, 13 
S 749; Young v. State, 7 Gill & J. 
(Md.) 253; Johnson v. Haynes, 387 


this note. 


{a] Even though allegation of 
breach is in negative, as where there 
is averred a failure on the officer’s 
part to do his duty or to perform a 
particular act, the burden of proof 
rests on plaintiff. Dobbs v. Justices 
Murray County Inferior Ct., 
624; Peo. v. Hayes, 63 Ill. é 
Taylor v. Galbraith, 65 N. C. 409; 
Everhart v. O’Bannon, 1 Tex. A. Civ. 
Cas. § 1288. But see State v. Schar, 
50 Mo. 393 (holding that, in an action 
for failure to return an execution, it 
is sufficient for plaintiff to show that 
the execution was delivered to the 
officer, and the burden of proof then 
lies on the latter to show that he 
made due return of it). 


40. Sumney v. Magness, 26 N. C. 
217, 

41. Brownfield v. Com., 13 Serg. & 
R., (Pa,.)) 236. 

42. Robertson v. Glenn, 3 .Baxt. 


(Tenn.) 164. See Com. v. Butzer, 2 
LackLegN (Pa.) 202 (holding that to 
authorize a recovery for a wrongful 
seizure under execution, the execution 
must be produced in evidence). 


43. State v. Harper, 120 Ind. 23, 
22 NE 80. , 
[a] Thus, where plaintiff attempts 


to hold a sheriff liable on his official 
bond for failure to levy an execution 
on exempt property, the burden is on 
plaintiff to show that the judgment 
on which the execution issued was 
rendered in an action sounding in tort, 
to which the statutory exemption did 
not apply. State v. Harper, 120 Ind. 
23, 22 NE 80. 


Presumption that officer has done 
his duty see supra § 1091. 


44. Robinson v. Kinney, 3 Ida. 479, 
31 P 815; State v’ Miller, 48 Mo. 251. 


judgment.—(1) It has been held that 
plaintiff must prove a valid judgment. 
Robinson v. Kinney, 3 Ida. 479, 31 P 
815. (2) According to other author- 
ity, however, while the burden is on 
plaintiff to prove the existence of the 
judgment, he is not required to prove 
we regularity. State v. Miller, 48 Mo. 
251. 


45. Robinson v. Kinney, 3 Ida. 479, 
SIP P Sib- 


46. Robinson v. Kinney, 
Dubreuil v. State, 10 Mo. 435. 


47. Virginia v. Wise, 28 F. Cas. No. 
16,972, 1,Cranch €, GC. 242°) Bayloreye 
Pulaski County, 4 Ark. 596; Robinson 
v. Kinney, 3 Ida. 479, 31 P 815. 


48. Robinson v. Kinney, 
White v. Miller, 20 N. C. 50. 


49. Robinson vy. Kinney, 3 Ida. 479, 
SIMPESIB: 


50. White v. Miller, 20 N. C. 50. 
51. Burtles v. State, 4 Md. 273. 


52. Bryan v. Kelly, 85 Ala. 569, 5 
S 346; Beck, etc., Hardware Co. v. 
Knight, 121 Ga. 287, 48 SE 930, 3 LRA 
NS 420; Johnson v. Haynes, 37 Hun 
(N. Y.) 303; Everhart v. O’Bannon, 1 
Vex. “AMCIV. "Cac. salanos 


53. Presumption of damage see su- 
pra § 1091. 


54 Beck, etc., Hardware Co. v. 
Knight, 121 Ga. 287, 48 SE 930; Sut- 
ton v. Griner, 22 Ga. A. 307, 95 SE 


Supra, 


supra; 


1004; Ellis v. Blanks, (Tex. Civ. A.) 
25 SW 309. 
55. Beck, ete., Hardware Co. v. 


Knight, 121 Ga. 287, 48 SE 930; Sut- 
TG Griner, 22 Ga. A. 307, 95 SE 


56. Necessity for obtaining leave 
of court to sue see supra § 1024. 


57. New York vy. Brett, 2 Hilt. (N. 
Y.) 560. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Matter of defense.*8 


the default complained of is not 


bond, they assume the burden of proof,®° and where 
defendants deny that the bond is binding upon them, 
by reason of some illegality, the burden of proof is 
Where, however, in an action for fail- 
ure to levy on certain property, defendants have 
denied that the execution debtor owned the property 
and also alleged ownership of other persons as to 
particular articles, the latter allegations need not 


upon them.*?! 


58. Burden of proving want or 
mitigation of damages see supra text 
and notes 52-55. 


59. U. S.—Gentry v. Missouri, 32 
EF. (2d) 159. 


Ala.—Union Indemn. Co. v. Web- 


ster, 218 Ala. 468, 118 S 794; Thorn 

v. Kemp, 98 Ala. 417, 13 S 749; Gov- 

ernor v. Campbell, 17 Ala. 566. 
Ga.—Smith v. Banks, 60 Ga. 642; 


Prince v. Wood, 23 Ga. A. 56, 97 SE 
457. 


Ill—Klemm v. Bishop, 56 Ill. A. 
613. 


Iowa.—Wadsworth v. Walliker, 51 
Iowa 605, 2 NW 420; Wadsworth v. 
Walliker, 45 Iowa 395, 24 AmR 788. 


La.—Hardee v. Dunn, 13 La. Ann. 
161. 


Miss.—Dailey v. State, 56 Miss. 475. 


N. C.—Hubbard v. Wall, 30 N. C. 
zis 


Pa.—Pennsylvania Bank v. Potius, 


10 Watts 148. : 


Tenn.—Mosely v. Hamilton, 4 Baxt. 
434. 


Tex.—B. F. Goodrich Rubber Co. v. 


Valley Plumbing, etc., Co., (Civ. A.) 
267 SW 1036. 

Va.—Sage v. Dickinson, 33 Gratt. 
(74 Va.) 361. 

[a] Failure to levy.—(1) Where 


an officer has failed to levy upon prop- 
erty in the possession of an execution 
debtor, the burden is on defendants to 
show that the property was not sub- 
ject to the execution (Governor v. 
Campbell, 17 Ala. 566), (2) or that 
nothing could have been collected by 
proper official diligence (B. F. Good- 
rich Rubber Co. v. Valley Plumbing, 
ete., Co., (Tex. Civ. A.) 267 SW 1036). 
(3) Where defendants seek to justify 
the sheriff's refusal to levy on prop- 
erty on the ground that the execution 
defendant had taken a_ homestead 
therein, they have the burden of prov- 
ing that such homestead had been le- 
gally set apart and allowed by the 
proper court. Smith v. Banks, 60 Ga. 
642. (4) The burden is on defend- 
ants, in an action for the officer’s fail- 
ure to make a levy after being offered 
indemnity, to prove that the property 
sought to be levied on was not the 
property of defendant in execution. 
Klemm vy. Bishop, 56 Ill. A. 613. 


[b] Release of property from levy. 
—(1) The burden is on defendants, in 
an action for a release of property 
from a levy, to establish that the 
property released by the officer was 
not liable to levy. Sage v. Dickinson, 
(2) Where a 
sheriff holding goods in his possession 
under an attachment released them 
on a third person’s claim of owner- 
ship, the burden is on him to establish 
that the attached property did not be- 
long to the execution defendant. 


M Where defendants seek to 
justify or obviate the effect of the act or omission 
on which the action is based, the burden is upon them 
to establish the facts on which they rely.®® 
larly, where the sureties rely on the defense that 
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be proved.®? 


Simi- 


covered by the 


Wadsworth v. Walliker, 51 Iowa 605, 
2 NW 420; Wadsworth v. Walliker, 45 
Iowa 395, 24 AmR 788. 


[c] Failure to deliver property to 
person entitled.—In an action on a 
constable’s bond for failure to redeliv- 
er property levied on, as alleged, un- 
der a writ, the burden is on him to 
sustain his defense that he took it as 
agent under a chattel mortgage. 
Thorn v. Kemp, 98 Ala. 417, 13 S 749. 


{d] Failure to return process.— 
Where a default in the return of an 
execution has been established in an 
action on a sheriff’s official bond, the 
burden of proof is on defendants to 
show the insolvency of the execution 


Gopeaee: Dailey v. State, 56 Miss. 
75. 
[e] Failure to account for money. 


—(1) Where an action is brought on 
an officer’s bond for money collected 
by him in his official capacity, the 
burden of proof is on defendants to 
show what the officer has done with 
the money. Hardee v. Dunn, 13 La. 
Ann. 161. (2) Where the officer’s re- 
turn shows a levy of execution on 
property sufficient to satisfy it, the 
burden is on him and his sureties to 
show how the property was disposed 
of in order to escape liability for its 
value in an action on his bond for 
failure to account for the money 
which was or should have been real- 
ized by him therefrom. Mosely v. 
Hamilton, 4 Baxt. (Tenn.) 434. (3) 
Where, in a suit on a constable’s bond 
for his failure to pay over the money 
collected on a note left with him for 
collection, and to return the note if 
not collected, it appears that six years 
have elapsed since the note was left 
with the constable, it is to be presum- 
ed that the constable has received the 
money, and the surety has the burden 
of showing that the constable has 
paid over the money collected or has 
returned the note. Hubbard v. Wall, 
BOUN, Cy Ls 


{f] Injuries inflicted in making ar- 
rest.—An officer, sued on his bond for 
injuries inflicted in making an arrest 
for a felony, has the burden of going 
forward with evidence to show his 
authority to make the arrest and jus- 
tification for his acts. 
eer v. Webster, 218 Ala. 468, 118 S 
794, 


60. Faulkner v. State, 
State v. Bowen, 112 S. C. 
864. 


[a] Occurrence of default before 
execution of bond.—(1) Where, in an 
action on a constable’s bond for his 
failure to pay over moneys received 
on execution, the sureties admit that 
the constable received the money, but 
allege that he received it before the 
date of the bond, the burden is on 
them to prove that fact. Faulkner 
v. State, 9 Ark. 14. (2) Where a 
sheriff holds two succeeding terms of 
office, his bondsmen for the last term, 
in an action against them, have the 


9 -Ark., L4s 
165, 98 SE 


Union Indemn. . 
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It has been held that in an action on 
a sheriff’s bond for failure to pay over taxes, the 
sheriff is chargeable with the amount of the tax 
list, and has the burden of showing a discharge of 
any part thereof.** 


[§ 1093] ce. Admissibility.®+ 
and subject to, the rules governing the admissibility 
of evidence in civil actions generally,®® any evidence 
is admissible in an action on the official bond of a 
sheriff or constable which bears upon the right of 
recovery, and properly tends to establish the con- 
tentions of the party by whom it is offered or to re- 
fute the contentions of the adverse party,®® or to 


In accordance with, 


burden of proving that the default 
was committed before the execution 
of the bond, or during the first term. 
hy ae v. Bowen, 112 S. C. 165, 98 SE 


61. Dobbs v. Justices Murray 
County Inferior Ct., 17 Ga. 624. 

62. Crosby v. Hungerford, 59 Iowa 
712, 12 NW 582. 

63. Stokes County v. Wall, 117 N. 
Ch 377, 23°SE 358. 


64. Admissibility as against sure- 
ties of adjudication against officer 
see supra §§ 963, 964. 


65. See Evidence §§ 89-1729. 
66. See cases infra this note. 
[a] Execution of bond.—(1) In 


the absence of a plea denying the 
execution of the bond, the record 
containing a copy of the official bond 
of a village marshal is admissible in 
evidence in an action on the bond, and 
it is proper to show by defendant, 
when a witness in his own behalf, 
that he executed the bond as village 
marshal. Carlisle v. Silver Creek, 85 
Miss. 380, 37 S 1015. (2) Where a 
sheriff’s bond has been excluded from 
evidence on account of a variance be- 
tween it and plaintiff’s pleadings, the 
record of the court setting out the 
qualification of defendant as sheriff 
and the names of his sureties is ad- 
missible to show the existence of the 
bond and the identity of the signers. 


Beasley v. Robinson, 24 Gratt. (65 
Va.) 325. 
{b] Admissions of default.—(1) 


Admissions by an officer of official 
default, or confessions of judgment, 
are admissible, in an action founded 
upon such default, against both him 
and his sureties (State Treasurers v. 
Bates, 18 S. C. L. 362; McDowell v. 
Burwell, 4 Rand. (25 Va.) 317. See 
Stephens v. Crawford, 1 Ga. 574, 44 
AmD 680 [admissions of a sheriff are 
prima facie evidence against the 
sureties on his official bond unless 
made fraudulently, or through mis- 
take, or in relation to matters not 
covered by the bond]), (2) even 
though, it has been held, it was made 
after the officer went out ‘of office 
(State Treasurers v. Bates, supra), 
(3) unless record evidence thereof is 
available (McDowell v. Burwell, su- 
pra); (4) but the sureties may show 
that such admissions were founded 
on mistake or fraud (State Treasur- 
ers v. Bates, Supra). (5) Even where 
a particular admission is such as not 
to be admissible as against the sure- 
ties, it may be admitted as against 
the officer. Bryan v. Kelly, 85 Ala. 
569, 7 bs S846) (6) Admissibility 
against surety of principal’s admis- 
sions in general see Evidence § 438, 


[c] Authority of deputy.—In an 
action on the official bond of a sher- 
iff for a failure on the part of his 
deputy to execute process, evidence 
that such deputy had been acting as 
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furnish a means of estimating correctly the injury 
which plaintiff has suffered because of the default 


such, and serving papers, and that in 
the particular case of which com- 
plaint was made he was undertaking 
to discharge the duties and functions 
of sheriff, is admissible to show that 
in dealing with such process the dep- 
uty was acting with authority for de- 
fendant sheriff. Wilson v. Jones, 219 
Ala. 332, 1222S) 342. 


[ad] Officer’s return of process (1) 
is admissible for him in an action on 
his bond arising out of the matter to 
which the return relates. Thomas v. 
Hubbell, 35 N. Y. 120; State v. Sharp, 
2 Sneed (Tenn.) 615. (2) In an ac- 
tion to charge a sheriff and his sure- 
ties for his failure to pay over mon- 
ey collected on an execution, the fact 
that the sheriff amended his return 
on the execution after a motion had 
been made to amerce him affects only 
the credibility of the return, and not 
its competency. Thomas v. Browder, 


SomLex. Tks. (3) Conclusiveness of 
return see infra § 1095 
[e] Supersedeas of judgment 


against officer.—In an action on a 
constable’s bond, the docket entries 
and the testimony of the justice who 
rendered judgments against the offi- 
cer, showing that the judgments had 
been superseded within the time al- 
lowed by law, are admissible in evi- 
dence to exonerate the constable, 
even though the supersedeas might 
have been invalid. State v. Keech, 
16 Mid. 512. 


{f] Parol evidence (1) is admissi- 
ble to show the contents of an order 
of sale on foreclosure, the record of 
which had been lost (Ferguson v. 
Tutt, 8 Kan. 370), (2) or the contents 
of a lost return (Ferguson v. Tutt, 
supra), (3) or to show the falsity of 
a return (Craven v. Higginbotham, 
83 Ala. 429, 3 S 777). 


{g] In action for failure to exe- 
cute process (1) where the complaint 
sets out an execution good on its face, 
the execution in evidence is admissi- 
ble. State v. Hart, 12 Ind. 424. (2) 
In an action against a sheriff and 
his bondsmen for failure to levy exe- 
cutions on property in the possession 
of defendant, it may be shown by 
way of defense, as rebutting the pre- 
sumption of injury, that the property 
in defendant’s possession belonged to 
some one else, or was not subject to 
the execution. Sutton v. Griner, 22 
Ga. A. 307, 95 SE 1004. 


{h] In action for wrongful levy 
(1) on property subject to a land- 
lord’s lien in favor of plaintiff, evi- 
dence that the constable was _ in- 
‘demnified is admissible to show no- 
tice of the lien. Burton v. Danger- 
field, 141 Ala. 285, 37 S 350. (2) Inan 
action for an unlawful attachment, 
the transcript of a judgment award- 
ing possession of the attached prop- 
erty to the use plaintiff, affirmed on 
appeal, is competent evidence. Peo, 
ve Higan, 239) Til. A. 61. 


{i] In action for loss of property 
levied on, which was sold by the 
judgment debtor, evidence as to the 
debtor’s delivery of such property to 
the purchaser is admissible. State vy. 
Stidham, 31 Del. 8, 110 A 680. 


{ij] In action for conversion of 
property seized (1) evidence of the 
market value of the property is ad- 
missible. Wingate v. Davis, 77 Mont. 
572, 252 P 307. (2) Where plaintiff, 
in an action against an officer on his 
bond for the conversion of cattle, 
claimed such cattle through purchase 
at a foreclosure sale, under a mort- 
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gage to the bank of which plaintiff 
was an officer, his testimony as to 
an investigation made by him at the 
time the mortgage was given as to 
the cattle owned by the mortgagor is 
admissible, any evidence going to the 
question of his ownership being ma- 


terial. Wingate v. Davis, supra. 
[k] In action for wrongful sale. 
—Under a statute requiring plaintiff, 


before he could recover, to show that 
he had been injured by the act com- 
plained of, an affidavit on attachment 
is admissible, in an action on a con- 
stable’s bond for making a sale of 
exempt property, to show that the 
attachment was in fact issued for the 
enforcement of a valid and subsist- 
ing Jandlord’s lien, and that the claim 
of exemption was frivolous. Bryan 
v. Kelly, 85 Ala. 569, 5 S 346. 


{1] In action for wrongful resale. 
—In an action on behalf of an exe- 
cution debtor to recover the differ- 
ence between the price bid at the 
first sale and that bid at a resale of 
his lands, the resale not being with- 


in the time prescribed by law, evi- 
dence that such resale was. post- 
poned at the instance of the debtor 


himself, or of one to whom he had 
previously conveyed the land, is ad- 


missible. State v. Yongue, 43 S. C. L. 
443. 
[m] In action for sale of mort- 


gaged property.—Where personalty 
encumbered by a mortgage was sold 
by a sheriff on an execution on a sub- 
sequent lien, and possession was de- 
livered to the purchaser without re- 
quiring him to comply with the con- 
ditions of the mortgage, and in an 
action on the sherift’s bond defend- 
ants insist that such mortgage was 
executed without consideration, 
plaintiff may show that the mortgage 
was given him to secure him in part 
as the mortgagor’s surety and in 
part for money loaned, and may read 
in evidence notes made by him in dis- 
charge of such obligation, although 
not paid by him until after the com- 
mencement of the suit. Kackley v. 
State, 91 Ind. 437. 


{n] In action for failure to sell 
(1) evidence of a filed and properly 
recorded claim of exemption, made 
by the execution debtor before the 
levy was made, anid covering all the 
property found in his possession, is 
admissible. Abbott v. Gillespy, 75 
Ala. 180. (2) In an action on the of- 
ficial bond of a sheriff for failure to 
sell on execution certain corporate 
stock levied on, it appearing from the 
evidence that the stock had no mar- 
ket value, evidence is properly re- 
ceived of its actual value as shown 
by the assets and liability of the com- 


pany. State v. Nolte, (Mo. A.) 229 
SW 273. 

{o], In action for failure to pay 
over ox account for money.—(1) 


Judgments on rules against a sheriff 
are admissible in evidence against 
him and his sureties in an action on 
his bond for failure to pay over mon- 
eys so adjudged against him. Rob- 
inson v. ‘Towns, 30 Ga. 818. (2) The 
decision of a district judge in an- 
other proceeding, which was express- 
ly based upon a finding of the judge 
that the sheriff had received and re- 
tained certain money, is admissible 
in an action in the sheriff’s bond to 
show the receipt of such money. 
Robinson v. Kinney, 3 Ida. 479, 31 P 
815. (38) In an action for the officer’s 
failure to pay over money collected 
by him on execution, his receipt for 
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or misconduct complained of and the amount of 
damages which should be awarded to him if he sue- 


the money, and admissions that he 
collected it, are competent evidence 
against him and his sureties. Mag- 
ner v. Knowles, 67 Ill. 325. (4) In 
an action by an ex sheriff on his suc- 
cessor’s bond, for the fees collected 
by the latter on executions levied by 
plaintiff, the executions under which 
such fees were collected are admissi- 
ble in evidence for plaintiff, although 
the fee bills of the executions levied 
by plaintiff are not attached. Mc- 
Intyre v. Weathersby, 2 Miss. 331. 
(5) In an action for not paying over 
moneys that were levied at plaintiff’s 
suit, parol evidence is admissible in 
behalf of the Sheriff to show that 
plaintiff directed him to apply money 
paid on the execution in payment of 
an execution in the sheriff’s hands 
against plaintiff. Treasury Comrs. v. 
Allen, 9 S. C. L. 88. (6) In debt ona 
sheriff's bond, a return produced by 
plaintiff as evidence of the receipt of 
money must also be admitted as evi- 
dence of its payment to plaintiff, 
where it is so stated therein. Vir- 
ginia v. Wise, 28 F. Cas. No. 16,972, 
LiCranch CuCLLa2s 


[p] In action for false return (1) 
parol evidence is admissible to es- 
tablish the falsity of the return. 


Craven v. Higginbotham, 83 Ala. 429, 
3 S 777. (2) Evidence of a general 
custom of a Sheriff to require his 
deputies to deliver all process to him 
for indorsement of returns thereon is 
competent, in an action by the sheriff 
on the official bond of one of the dep- 
uties, on the issue of the truth or 
falsity of a return. Naylor v. Sim- 
mes, 4 Gill & J. (Md.) 278. (3) In an 
action on the bond of a deputy sher- 
iff for a false return, evidence that 
the sheriff had told him to obey or- 
ders of the under-sheriff, and that de- 
fendant’s conduct was in obedience 
to orders from such under-sheriff, is 
admissible. Conner y. Keese, 32 Hun 
GN. -¥.) 98. + .(4) “in ‘anvactione by ea 
sheriff on the bond of his deputy, 
based on a judgment against the 
sheriff for a false return of the dep- 
uty, reciting that defendant was not 
to be found in his county, evidence 
that plaintiff had had opportunity to 
serve the process while in his hands, 
and before he had placed it in the 
hands of defendant, is admissible ei- 
ther as original evidence or in rebut- 
tal of plaintiff’s testimony, for if the 
return was false by no act of defend- 
ant after the process came to him, 
but by the prior neglect of the sher- 
iff, there would be no ground of re- 


coy ery: Wasson v. Linster, 83 N. C. 
{a] In action for asgault.—In an 


action on a sheriff’s bond for an in- 
jury inflicted by a deputy in shooting 
a boy engaged in Halloween pranks, 
evidence as to disturbances partici- 
pated in by the boy earlier:in the 
same evening is admissible. Corder 
v. Peo., 87 Colo.4251, 287 P85. 


[r] In action for homicide in at- 
tempting to make arrest, evidence of 
circumstances which had led the 
sheriff to think that a felony was be- 
ing committed is admissible. Coldeen 
v. Reid, 107 Wash. 508, 182 P 599. 


[s] In action for wrongful arrest 
and imprisonment evidence is admis- 
sible of the matters transpiring from 
the beginning up to and including the 
time when plaintiff was incarcerated. 
in jail, although evidence of what oc- 
curred thereafter, when the officer 
had relinquished his control over 
plaintiff to another or superior au- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ceeds ;®* but evidence which is incompetent,°® irrel- 
evant,*® or immaterial,’° or tends only to arouse 
the sympathies of the jury,’! or is for any other 
reason objectionable under the general rules of evi- 


thority, would be irrelevant. Burge 
Vv. Korbes, 23> Ala. A, 67, 120 S577 
{certiorari den 219 Ala. 700, 121 S 
Orde 

[t] In action for failure to col- 


lect claim (1) where a statute makes 
a receipt for the claim given by the 
officer admissible in evidence, it may 
be admitted as against both the of- 
ficer and his sureties to show that 
such claim came to his hands (Mctn- 
tosh v. Bruce, 31 N. C. 511; State v. 
McGee, 29 N. C. 377. See Smith v. 
Governor, 2 Rob. (41 Va.) 229 [under 
a statute making such a receipt ad- 
missible in evidence to show the of- 
ficer’s receipt of the money, it is pri- 
ma facie evidence against both the 
officer and the sureties]), (2) even 
though, it has been held, the receipt 
does not purport on its face to have 
been given in his official capacity 
(McNeale v. Governor, 3 Gratt. (44 
Va.) 286), (3) although on the latter 
point there is also authority to the 
eontrary (Smith v. Governor, 2 Rob. 
(41 Va.) 229). (4) So, where. the 
declaration in an action on a consta- 
ble’s bond for failure to collect sev- 
eral claims sets out specifically the 
elaims for which the constable gave 
his receipt, and refers to it, the re- 
ceipt is admissible in evidence as to 
those claims accurately described, al- 
though there is error in the descrip- 
tion of another of them. Governor v. 
Roach, 9 ‘Gratt. (50° Va.) °13.. (5) It 
has been held, however, that in the 
absence of statute such a receipt is 
not admissible as against the sure- 


ties. McCall v. Fullenwider, 26 N. 
C. 364. 
67. Campbell v. Pope, 4 F. Cas. No. 


2,365a, 1 Hempst. 271; State v. Stone, 
111 Mo. A. 364, 85 SW 950. 


[a] Thus, in an action for a 
wrongful levy on certain lumber, it 
is competent to show what was the 
market value of the lumber levied on 
and similar lumber at the time and 
place of the levy. State v. Stone, 111 
Mo. A. 364, 85 SW 950. 


68. Bryan v. Kelly, 85 Ala. 569,5S 
346; State v. Easterling, 30 S. C. L. 
310% B. EB) \Goodrich Rubber ‘Co. v- 
Valley Plumbing, etc., Co., (Tex. Civ. 
A.) 267 SW 1036. 


[a] Rule applied.—(1) In an ac- 
tion on a constable’s bond for selling 
exempt property levied on under at- 
tachment, the affidavit on which the 
attachment issued is not admissible 
to show that the nature of the debt 
was such as authorized the consta- 
ble to ‘disregard the claim for ex- 
emption, where it was not sufficiently 
described in the attachment to au- 
thorize him to look to it. Bryan v. 
Kelly, 85 Ala. 569, 5 S 346. (2) In an 
action against a sheriff’s sureties for 
money collected by the sheriff, and 
claimed to be applicable to plaintiff’s 
judgments, a statement in writing by 
the attorney of plaintiff in the orig- 
inal action, who was dead, that the 
money was applicable to plaintiff's 
judgment, is inadmissible as evidence 
against the sureties. State v. East- 
erling, 30 S. C. L. 310. (3) In an ac- 
tion against a sheriff and his surety 
for failure to levy execution, a sub- 
sequent voluntary petition in bank- 
ruptey and an adjudication thereon 
are incompetent as evidence of de- 
fendant’s insolvency at the time the 
execution was placed in the sheriff's 
hands, since the recitals of the peti- 
tion were merely ex parte declara- 
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General. 


tions of the bankrupt, and the adju- 
dication did not establish the exist- 
ence of insolvency at the time the 
levy should have been made. B. F. 
Goodrich Rubber Co. v. Valley 
Plumbing, ete., Co., (Tex. Civ. A.) 267 
SW 1036. 

69. Union Indemn. Co. v. Cunning- 
ham, 22 Ala. A. 226,114 S 285; Albie 
v. Jones, 82 Ark. 414, 102 SW 222, 12 
AnnCas 433; Barton v. Lary, (Tex. 
Civ. A.) 283 SW 920. 


[a] Thus (1) in an action by the 
beneficiary and trustee in a deed of 
trust on the bond of an officer for 
having seized the property under an 
attachment against the mortgagor is- 
sued by a justice of the peace, it is 
proper to exclude the record of a suit 
in chancery and decree therein insti- 
tuted against the mortgagor, the 
trustee, and the beneficiary by all the 
plaintiffs in the attachment case in 
which the deed of trust was adjudged 
to be valid as against the mortgagor’s 
creditors and adjudging the judgment 
of the justice to be void, such pro- 
ceedings having been subsequent to 
the seizure and sale, as the question 
in the action on the bond is confined 
to the officer’s justification in selling 
the property, which question is de- 
terminable according to the facts ex- 
isting at the time of the seizure. Al- 
bie v. Jones, 82 Ark. 414, 102 SW 222. 
(2) Evidence as to the ‘details of an 
arrest and what was then said is ir- 
relevant and inadmissible in an ac- 
tion on‘the bond of the arresting offi- 
cer for an assault and battery com- 
mitted upon the prisoner at a later 
time and different place. Union In- 
demn. Co. v. Cunningham, 22 Ala. A. 
226, 114 S 285. (3) In an action for 
the value of a peanut crop levied 
upon by an officer and converted to 
his own use, evidence that he also 
levied upon all the other property of 
the execution debtor is irrelevant and 
highly prejudicial. Barton v. Lary, 
(Tex. Civ. A.) 2838 SW 920. 


70. Ala.—Rasco v. Jefferson, 142 
Ala. 705, 38 S 246; McGehee v. Gewin, 
25 Ala. 176; Poole v. New, 22 Ala. A. 
385, 116 S 108. 


Ky.—McGowan v. Cassidy, 3 A. K. 
Marsh. 359. 


Mich.—Springett  v. 
Mich. 362, 34 NW 683. 


Colerick, 67 


N. Y.—Peo. v. Dikeman, 3 Abb. 
Dec. 520, 4 Keyes 93. 
Pa.—Karch v. Com., 3 Pa. 269. 


{a] TIllustrations.—(1) In an ac- 
tion by a sheriff on the official bond 
of his deputy, who had left the state, 
for failure to pay over money on a 
fieri facias, evidence of the deputy’s 
ability to pay at the time of his leav- 
ing the state and afterward is not ad- 
missible. McGehee v. Gewin, 25 Ala. 
176. (2) In an action for the escape 
of a defendant sentenced upon a con- 
viction for fornication and bastardy, 
evidence of the insolvency of such 
defendant at the time of his sentence 
is inadmissible. Karch v. Com., 3 Pa. 
269. (3) In an action to recover 
damages for failure to perfect the 
levy of an attachment against cer- 
tain real estate, evidence on behalf of 
defendants to show that, at the time 
the attachment was issued, the prop- 
erty was subject to a mortgage, 
and that proceedings had since been 
taken whereby the mortgage was 
foreclosed and the property sold, 
is inadmissible to excuse the de- 
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dence,’* should be excluded. 

[§ 1094] d. Weight 
The general rules by which the weight 
and sufficiency of evidence are determined’* are 


and Sufficiency7?—(1) In 


fault of the _ sheriff, as plaintiff 
was entitled to attach the equity of 
redemption. Springett v. Colerick, 67 
Mich. 362, 34 NW 683. (4) In an ac- 
tion on the bond of a constable for 
failure to return an execution and for 
the non-payment of money collected, 
evidence of a settlement between 
such constable and his predecessor, 
and the payment over to such prede- 
cessor of the money collected, is not 
admissible. McGowan v. Cassidy, 3 
A. K. Marsh, (Ky.) 359. (5) Testi- 
mony that a sheriff devoted most of 
his time to personal business is im- 
material, in an action against the 
sheriff and his surety for false im- 
prisonment and malicious prosecu- 
tion. Poole v. New, 22 Ala. A. 385, 
116 S 108. (6) In an action against 
the surety on the official bond of a 
sheriff for his default as bail, evi- 
dence is inadmissible as to the in- 
solvency of the officer. Peo. v. Dike- 
man, 3 Abb. Dec. (N. Y.) 520, 4 Keyes 
93. 


71. Rasco v. Jefferson, 142 Ala. 
705, 38 S 246. . 
[a] Thus, in an action against a 


constable for an alleged wrongful 
levy, testimony of plaintiff that she 
told the constable to look at her 
twelve babies is inadmissible. Rasco 
v. Jefferson, 142 Ala. 705, 38 S 246. 


72. See eases infra this note. 


[a] Tllustrations.—(1) Since an 
agreement by an attaching party to 
give a sheriff a bond in excess of the 
amount necessary to indemnify him 
in an attachment proceeding was not 
enforceable, the sheriff cannot give 
evidence thereof in an action against 
him on his official bond for releasing 
the entire levy without authority. 
Wadsworth y. Walliker, 51 Iowa 605, 
2 NW 420. (2) In an-action for the 
detention, after the giving of an ap- 
peal and stay bond, of property levied 
on under execution, a letter of the 
sheriff offering to return part only of 
the property is properly excluded. 
Sam Yuen v. McMann, 99 Cal. 497, 34 
P 80. (3) In an action against a sher- 
iff and his sureties for the conver- 
sion of goods, the pleadings and an 
attachment in actions to which plain- 
tiff was not a party are not admissi- 
ble. Euless v. Russell, (Tex. Civ. A.) 
54 SW 176. (4) In an action on the 
official bond of a sheriff a certified 
copy of the bond is not admissible, 
unless it distinctly appears that the 
original was taken by the recorder 
as required by law. Dunn v. Com., 
14 Serge. "& BR. a) 431) VO) eaves 
dence of an officer’s admissions that 
he had received certain executions 
and failed to return them in due time 
is not admissible where record evi- 
dence exists of the same facts, in 
view of the best-evidence rule. Mc- 
Dowell v. Burwell, 4 Rand. (25 Va.) 
317. (6) In an action against a con- 
stable and his sureties for illegally 
shooting plaintiff, testimony as to the 
former connection of plaintiff with 
gaming at the place of the shooting, 
and as to his visiting the place and 
playing cards, is properly excluded on 
plaintiff's objection. Kemp v. Wilson, 
17 Ala, A. 224, 84 S 6386. 


[b] Evidence held properly ex- 
cluded.—Union Indemn. Co. v. Web- 
ster, 218 Ala. 468, 118 S 794. 


73. Conclusiveness on sureties of 
adjudication against officer see supra 
§§ 9638, 964. 


74. See EHvidence §§ 1730-1806. 
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applicable in actions on the official bond of a sher- 
as to the effect of the evidence to 
establish or refute the existence’® and execution"? 
of the bond, the official character of the act com- 
plained of,*® the service of summons in a particular 
action,’® the existence of a judgment to support cer- 
tain process,°® the issuance of a valid execution,*? 
the exemption of an execution debtor from arrest,*? 


i 


iff or constable,*® 


75. See cases infra this note; and 
infra notes 76-95. 

[a] Evidence held sufficient to 
warrant recovery.—Alexander Vv. 
State, 42 Ark. 41; Bingham County 
v. Fidelity, etc., Co., 13 Ida. 34, 88 P 


829; Fowler v. State, 99 Md. 594, 58 
A 444; State v. Frazier, 89 Mo. 592; 
1 SW 739; State v. Cobb, 64 Mo. 586; 


State v. Grupe, 36 Mo. 365; State v. 
Boepple, 198 Mo. A. 638, 198 SW 502; 
State v. Dickmann, 124 Mo. A. 653, 102 
Sw 44; Barton v. Shull, 62 Nebr. 570, 
87 NW 322; Russell v. Gillespie, 38 
Nebr. 461, 56 NW 981; Wilson v. Cof- 
field, 27 N. C. 513; State v. Easterling, 
30 S. C. L. 310; National Surety Co. 
Ve Masters; = (Tex!) Civ, “A.)! 200.:SiwW 
1123; Coldeen v. Reed, 107 Wash. 508, 
182 P 599. See Peo. v. Snyder, 192 
Ill, A. 641. 


{b] Evidence held not sufficient to 
warrant recovery.—West Virginia v. 
McDonald, 197 Fed. 304, 117 CCA 50; 
Kelly v. Governor, 14 Ala. 541; Kea- 
ton v. Governor, 17 Ga. 228; Putnam 
v. Traeger, 66 Ill. 89; Musser v. May- 
nard, 55 Iowa 197, 6 NW 55, 7 NW 


500; State v. Nolte, (Mo. A.) 229 SW 
273; Com. v. Rooney, 167 Pa. 244, 
81 A 562; Goodale v. Douglas, 5 Tex. 


Civ. A. 695, 24 SW 966; Everhart v. 
O’Bannon, 1 Tex. A. Civ. Cas. § 1288; 
Porter v. Burtis, 197 Wis. 227, 221 
NW 741; Hall v. Hamilton, (Hil. T. 4 
Vict.) 3 Ont. Case Law Dig. 6402. 


76. Treasurers v. Witsall, 28 S. 
CH 220: 
[a] Certified copy of bond.—In an 


action on a sheriff’s bond a certified 
copy produced and given in evidence, 
under an act of the legislature mak- 
ing a copy evidence, is enough to 
satisfy profert of it in the declara- 


tion. Treasurers v. Witsall, 28 S. 
Cts. 2:20. 
77. Iberville Police Jury v. Sher- 


burne, 17 La. 342. 


[a] Evidence of one witness who 
swears to the signatures on a bond 
is sufficient to show its execution, 
notwithstanding a statutory provi- 
sion requiring contracts for sums ex- 
ceeding five hundred dollars to be 
proved by more than one witness, 
where such statute relates exclusive- 
ly to unwritten contracts. Iberville 
Police Jury v. Sherburne, 17 La. 342. 


7g. Adkins v. Camp, 213 Ala. 642, 
105 S 877; Corder v. Peo., 87 Colo. 
251, 287 P 85. 


[a] Actions of officer.—(1) In an 
action founded upon the act of a 
deputy in shooting a boy engaged in 
Halloween pranks, evidence that after 
the shooting the deputy threatened to 
arrest the companions of the boy, and 
testimony by him that he shot in or- 
der to teach the boys that “some one 
had authority” to make them keep 
the law, is sufficient to justify sub- 
mission to the jury of the issue 
whether the deputy was acting in his 
official or private capacity in shoot- 
ing at the boys. Corder v. Peo., 87 
Golo. 251,287 BP 385. (2) Hvidence 
that an officer having a warrant for 
arrest deputized two persons, and 
that they, being armed, went to the 
locality where the accused was, and 
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on their arrival in his presence un- 
dertook to disarm him, inflicting inju- 
ries upon which an action on the of- 
ficer’s bond is founded, is sufficient 
to support a finding that such depu- 
ties were attempting to arrest the ac- 
cused, and to disarm him as a neces- 
sary step in the accomplishment of 
that purpose, and so were acting 
within the scope of their authority 
or under color of their office in inflict- 
ing the injuries complained of. Ad- 
kins v. Camp, 213 Ala. 642, 105 S 877. 


79. Phillips v. Eggert, 133 Wis. 
318, 113 NW 686, 126 AmSR 963. 


[a] Recital in judgment.—In an 
action on a sheriff’s bond for permit- 
ting attached property to be taken 
from his custody, a recital of the 
judgment in the attachment proceed- 
ing that personal service of summons 
was made upon the attachment de- 
fendant was prima facie evidence of 
the fact, and sufficient to show that 
the judgment in the attachment pro- 
ceeding was based upon due service 
of process. Phillips v. Eggert, 133 
Wis. 318, 113 NW 686, 126 AmSR 963. 


80. Hill v. Fitzpatrick, 6 Ala. 314. 


[a] Recital in writ.—A recital in 
an execution of the judgment on 
which it issued is prima facie evi- 
dence thereof. Hill v. Fitzpatrick, 6 
Ala, 314. 


81. Kantzler v. Peo.,11 Ill. A. 610. 


[a] Oral testimony.—In an action 
for failure to make the money on an 
execution, evidence that a paper pur- 
porting to be an execution was is- 
sued, and testimony of the justice 
that, if he issued an execution, it 
must have been in the usual form, 
and, if in the usual form, it must 
have been a valid execution, without 
any statement of its contents, was 
insufficient to show a valid execution. 
Kantzler v.-Peo., 11 Ill. A. 610. 


82. State v. Hamilton, 9 Mo. 794. 


[a] Return of officer—Where a 
sheriff to whom a capias was issued 
returned, “This execution is returned 
not satisfied, there being no property 
of Jesse B. Dale found in Boone coun- 
ty whereon to levy and make the 
same, and the said Dale having taken 
the benefit of the bankrupt law,” 
such return does not, in an action for 
not arresting the debtor defendant, 
constitute prima facie evidence that 
such debtor was exempt from arrest. 
State v. Hamilton, 9 Mo. 794. 


83. Hutchins v. Holcombe, 24 N. 
Ona Lis 
[a] Constable’s receipt for “an 


account” to collect is not even prima 
facie evidence that the amount of 
the account, or any part of it, was 
really due. Hutchins v. Holcombe, 24 
INS MO all UIE 


84. Burtles v. State, 4 Md. 273. 


[a] Receipt for claims.—Although 
it does not appear from the receipt 
of a constable, given for claims put 
in his hands for collection, that said 
claims had been proved under the 
statute for the probate of claims and 
accounts, yet the receipt is prima fa- 
cie evidence of the validity of the 


158 Iowa 252, 


[§ 1094 


the amount of a debt or its being due,®* the validity 
of claims placed in an officer’s hands for collection,** 
the availability or want of property on which to 
levy,’> the insolvency of an execution debtor or 
other party,*® the receipt of money by the officer*? 
and a failure to pay it over to the party entitled 
thereto,’ the value of a particular party’s interest 


claims in an action on the constable’s: 


bond. Burtles v. State, 4 Md. 273. 
Pie Dunphy v. Whipple, 25 Mich. 
{a] Transfer of property before 


levy.—In an action for failure to re- 
turn an execution, a showing that the 
judgment debtor had transferred the 
lands levied on prior to the levy, does 
not make out the defense that defend- 
had no property from which the mon- 
ey could be. made, where the lands, 
notwithstanding this transfer, were 
sold on the execution for the amount 
of the debt. Dunphy v. Whipple, 25 
Mich. 10. 


86. Gutschenritter v.. Whitmore, 
139 INW. 5675 BS ey 
Goodrich Rubber Co. v. Valley Plumb- 
ing, ete. Cos (Tex. Civ. Av) 267-SwWw 


1036. 


[a] Existence of other executions. 
—lEvidence that a sheriff had in his 
hands ten other executions against 
the same defendant, without showing 
the amount thereof, no showing being 
made that defendant’s property on 
the date when the execution was 
placed with the sheriff was insuffi- 
cient to pay ‘defendant’s debts, is in- 
sufficient to support a finding of de- 
fendant’s insolvency at that time. B. 
EF. Goodrich Rubber Co. v. Valley 
Plumbing, etc., Co., (Tex. Civ. A.) 267 
SW 1036. 


[b] Departure from state.—Evi- 
dence that a garnishee has left-the 
state shows prima facie that a judg- 
ment against him is not collectible, 
so as to make the sheriff liable for 
wrongfully returning a draft deposit- 
ed with him by the garnishee to cover 
his indebtedness to the attachment 
defendant. Gutschenritter v. Whit- 
more, 158 Iowa 252, 139 NW 567. 


87. Treasurer v. McGuire, 16 S. 
Ci las 4745 


[a] Indorsement on execution of 
satisfaction.—The entry of the word 
“satisfied,” by a sheriff, on an execu- 
tion, is sufficient evidence, in an ac- 
tion on his official bond for failure 
to pay over the money, of his having 
received the money which it com- 
manded to be made. Treasurer v. 
McGuire, 16 S. C. L. 474. 


[b] In Virginia, under a statute 
so providing, a receipt purporting on 
its face to be given by a constable in 
his official capacity for claims placed 
in his hands for collection, six months 
having elapsed from the date thereof 
to the commencement of the action, 
is prima facie evidence, in an action 
on his bond, of the receipt of the 
money by the constable, where the 
claim was placed in his hands to be 
warranted for, and was such as might 
have been recovered by warrant. Mc- 
Neale v. Governor, 3 Gratt. (44 Va.) 
299; Smith v. Governor, 2 Rob. (41 
Va.) 229. 


88. State v. Bowen, 112 S. C. 165, 
98 SE 864; State v. Citizens’ Trust, 
6te, Coy 2 -W..’ Va. 181 S77 Snio pos 


[a] Return of execution showing 
collection.—An officer’s return of an 
execution, put in evidence, showing 
the collection of money, but not its 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1094-1096] 


in particular property,’® the unlawfulness of a sei- 
zure of property,®® the taking of a proper bond or 
security,®! the falsity of a return,®? a settlement 
between. an officer and his deputy,®*® an officer’s re- 
ceipt of notice of a landlord’s claim for rent,?* or 
any matter bearing on the amount for which defend- 
ants should be held liable because of the official mis- 
conduct or default of which plaintiff complains.®> 


[§ 1095] (2) Conclusiveness of Officer’s Return.?* 


disbursement, justifies an inference 
of nonpayment and is sufficient to es- 
tablish a failure to pay-it over. State 
v. Citizens’ Trust, etc., Co., 72 W. Va. 
LSD et SE 902. 


{[b] Proof that executions were 
missing.—In an action on a sheriff's 
bond, proof that tax executions which 
had been turned over to the sheriff 
are missing is sufficient prima facie 
to fix liability upon his bondsmen for 
the amount of such executions, where 
it was the sheriff's duty to collect 
them or return them within a pre- 
scribed time, which had_ expired. 
State v. Bowen, 112 S. C. 165, 98 SE 
864. 


89. Phillips v.. Eggert, 133 Wis. 
318, 113 NW 686, 126 AmSR 963. 


[a] Opinion.—In an action on a 
sheriff's bond for permitting an at- 
tached steamship to be taken from 
his custody, testimony that witness 
was acquainted with the value of 
such property and had examined the 
ship, and that in his judgment it was 
worth a specified sum, is sufficient 
proof of the value of the attachment 
defendant’s interest, in the absence 
of conflicting proof. Phillips v. Eg- 
gert, 133 Wis. 318, 113 NW 686, 126 
AmSR 963. 


90. Peo. v. eee ts 130 Ill. A. 349. 


[a] Judgment against officer.— 
(1) An unlawful seizure is conclu- 
sively established where it appears 
that after the taking by the sheriff 
a trial of the right of property was 
had pursuant to the method pre- 
scribed by statute and a judgment 
rendered against the sheriff. Peo. v. 
Crowe, 130 Ill. A. 349. (2) Conclu- 
siveness upon sureties of adjudica- 
tion against officer in general see su- 
pra §§ 963, 964. 


91. Carmichael v. U. S. Fidelity, 
etc., Co., 163 Ala. 320, 50 S 1003. 
[a] Absence of bhond.—Evidence 


that a forthcoming bond was not re- 
turned by an officer with the other 
papers in the-case, and that after his 
death, occurring soon afterward, no 
such bond could be found in his of- 
fice, is sufficient to carry to the jury 
the question whether or not a forth- 
coming bond was taken by the officer 
oP it was his duty to do. Carmichael 

U. S. Fidelity, etc., Co., 163 Ala. 
320, 50 S 1003. 


92. State v. Fralick, 154 Mo. A. 
690, 1386 SW 11. 


[a] Facts contradicting return.— 
In an action on a constable’s bond for 
a false return of a Summons, reciting 
that it had been served by leaving a 
copy at defendant’s usual place of 
abode with a member of his family, 
evidence that defendant was in an- 
other city on the day of the supposed 
service, and that his wife was with 
him, and that no summons was 
served on or left with her, and that 
none was left with the only other 
member of defendant’s family, is suf- 
ficient to carry to the jury the ques- 
tion of the falsity of the return. 
State v. Fralick, 154 Mo. A. 690, 136 
“SW 11. 


Conclusiveness of return upon 
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or constable.? 


plaintiff see infra § 1095. 


93. Graves v. Wood, 3 B. Mon. 
(Ky.) 34; Austin v. Moore, 7 Metce. 
(Mass.) 116; Moore v. Thompson, 9 
N. H. 541. 


[a] Usual practice of officer.—In 
an action by a sheriff against his dep- 
uty on his bond, conditioned that he 
would render a true account of serv- 
ices made by him for each six months, 
and pay plaintiff his proportion of 
fees, evidence that plaintiff declared 
it to be his practice to make his depu- 
ties settle promptly, and of his send- 
ing a printed circular to other depu- 
ties to account at the end of each six 
months, was not sufficient to show an 
accounting or payment by defendant 
for the six months previous to his re- 
moval as deputy. Moore v. Thomp- 
Sonyeg GNe Ebay b4 1. 


[b] Failure of officer to demand 
accounting.—Where a bond was con- 
ditioned to render to the sheriff an 
account of writs and _ processes 
served by him, with the fees for serv- 
ice, once in six months, evidence in a 
suit on the bond brought twenty- 
nine years after its execution that 
the sheriff omitted for eleven years 
after his office terminated to call on 
the deputy for any account, and that 
there was no communication between 
them on the subject of such account, 
although the sheriff was embarrassed 
in his pecuniary affairs during those 
eleven years, and was, while in of- 
fice, desirous of obtaining from his 
deputies what was accruing to him 
as fast as it was due, and sometimes 
received money from them in ad- 
vance, would not warrant a jury in 
finding either payment or accord and 
satisfaction, so as to bar the action 
on the bond. Austin v. Moore, 7 
Metc. (Mass.) 116. 


{c] Possession of bond by deputy. 
—In an action by a sheriff against his 
deputy on the latter’s bond, the pro- 
duction of the bond by the deputy and 
his exhibition of its possession, un- 
accounted for, is not sufficient to 
prove that a settlement had been had 
between the deputy and the sheriff, 
and that the bond has been surren- 
dered to the deputy accordingly, as 
against proof that at the last settle- 
ment there was a balance due from 
the deputy and that the bond was not 
then given up. Graves v. Wood, 3 B. 
Mon. (Ky.) 34. 


94. Borlin v.; Com., 110 Pa. 454, 1 
A 404. 
[a] Notice attached to return.— 


A landlord’s notice to the sheriff of a 
claim for one year’s rent out of the 
proceeds of the sale attached to the 
sheriff’s return is sufficient evidence 
to show its receipt by the sheriff, in 
an action against him on his official 
bond, although no mention was made 
of the paper in the return. Borlin vy. 


Com., 110 Pa. 454, 1 A 404 
95. See cases infra this note. 
[a] Expert testimony.—In an ac- 


tion on an Officer’s bond for the 
wrongful attachment of certain au- 
tomobiles, testimony of a witness 
that he had done a large business in 
automobiles, and that the fair market 


[57 C.J.] 1089 


In an action on the official bond of a sheriff or con- 
stable the officer’s return on process is conclusive 
as against the officer and his sureties;®? and it is 
prima facie evidence in their favor,®® but is subject 
to be impeached or contradicted by plaintiff.9® 


[§ 1096] 16. Trial—a. In General. The rules re- 
lating to the trial of civil actions generally 
applicable to actions on the official bond of a sheriff 
Where a demurrer to the declaration 


are 


values of the cars attached were 
specified sums at the time of the 
Seizure, is sufficient to support a re- 
covery. Peo. v. Egan, 239 Ill. A. 61. 


[b] Execution is prima facie but 
not conclusive evidence of the amount 
to be recovered in an action on a con- 
stable’s bond for failure to return 
the execution, and may be submitted 
by evidence that the execution de- 
fendant had no property, and was 
wholly insolvent, and that no dili- 
gence would have availed to obtain 
satisfaction. State v. Langdon, 57 
Mo. 350. 


[c] Officer’s admission of items 
due.—Where in an action on a con- 
stable’s bond for a failure to pay 
over money collected by the officer 
and a failure to collect Sundry notes 
and accounts placed in his hands for 
collection, defendant has paid a cer- 
tain sum into court, according to a 
list of notes and accounts which he 
had prepared, such list, although pri- 
ma facie evidence against him of all 
that it admits, does not preclude him 
or his sureties from showing that 
there were mistakes in it. Governor 
v. Sutton, 20 N. C. 622. 


[d] Receipts for payments made. 
—Receipts from the county judge 
presented by a sheriff in his settle- 
ment with the county court are 
properly rejected as credits in the ab- 
sence of any showing as to what the 
amounts were paid for, where the 
court has the right to conclude that 
they covered other vouchers already 
credited. Montgomery County Ct. v. 
Chenault, 47 SW 457, 20 KyL 704. 


Prima facie extent of liability for 
particular defaults see passim supra 
§§ 832-962. 


96. Conclusiveness of return in ac- 
oe against officer alone see supra § 


97. Colo.—Breckenridge Mercan- 
tile Co. v. Bailif, 16 Colo. A. 554, 66 
PS 109% Bishop. Vv. Poundstone, is 
Colo. A: 73, 52 P 222. 


Ill. Major v. Peo., 40 Ill. A. 323. 


Ind.—State v. Ruff, 6 Ind. A. 38, 
33 NE 124. 


Kan.—Studebaker v. Toneehe 
Kan. 326, 21° 2 271,13 AmSR 287. 


C.—Walters v. Moore, 90 N. C. 
State Bank v. Twitty, LZ Nae 


41 


N. 
41; 
153. 


Pa.—Brownfield v. Com., 
& R. 265. 


Ont.—Shuter v. Graham, 2 U. C. Q. 


13 Serg. 


B. Ma) Phelps v. McDonell, 6 U. C. 
Q@. By.O.S3/258: 

98. ao v. Ayres, 77 Ark. 497, 92 
SW 768; State v. Lawson, 2 Gill 
(Md.) 62; State v. Steel, 11 Mo. Boas 
Everhart v. O’Bannon, 1 Tex. A. Civ. 
Cas. § 1288. 

99. Thorn v. Kemp, 98 Ala. 417, 13 


S 749; Hearn v. Ayres, 77 Ark. 497, 
92 Sw 768; State v. Lawson, 2 Gill 
(Md.) 62; Barton v. Lary, (Tex. (Gibie 


A.) 283 Sw 920. 
1. See Trial [38 Cyc 1238]. 
2. See cases infra this note; infra 


1090" {at Cc ds] 


in such an action is overruled, and defendant stands 
thereon, the order for the jury should be to inquire 
into the truth of the breaches, as well as to assess 
damages, and the jury should be so sworn.’ In an 
action for the loss of property seized under legal 
process, plaintiff may read the record of the case 
in which the writ was issued, including the writ 
itself without reading the return of the officer.‘ 
Where the court has ordered two or more actions 
against an officer and his sureties consolidated, and 
a creditor has submitted his claim to the jury, an- 
other creditor has not the right to offer evidence to 
lessen the amount of such claim;° but, when a mo- 
tion is made to distribute the money, an issue may 
be made to try the question of fraud in any of the 
elaims.® 


[§ 1097] b. Questions for Jury. Questions of 
fact arising upon the trial of an action on the offi- 
cial bond of a sheriff or constable are properly left 
to the determination of the jury;‘ and where a find- 


notes 3-6; and infra §§ 1097-1100. Le SE 864. 
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Tex.—Kelley v. Reeves, 


[§§ 1096-1099 


ing on an issue of fact is in favor of plaintiff, the 
assessment of his damages is a matter for the jury.® 


[§ 1098] c. Taking Case from Jury. Where there 
are no facts in evidence or admitted, in an action 
on the official bond of a sheriff or constable, which 
would justify a verdict against an officer or his 
sureties,® or the uncontradicted evidence shows as 
a matter of law that they are not liable,?° a per- 
emptory instruction or the direction of a verdict 
in their favor is proper,'! or, as has been held, a 
nonsuit should be awarded.t1? Where, however, a 
breach of the bond is shown plaintiff may not be 
nonsuited although the special damages alleged are 
not recoverable.+? 


[§ 1099] d. Instructions.14 As in other civil ac- 
tions,’® it is incumbent upon the court, in an ac- 
tion on the official bond of a sheriff or constable, 
to instruct the jury as to the law governing the 


case as presented by the pleadings and evidence,!® 


lieve such person was guilty of a 
felony, and acted under reasonable 


(Civ. A.) | necessity and used only necessary 


[a] hus (1) where, in an action 
on a sheriff's bond for an alleged 
wrongful levy, defendant denies that 
claimant owned the property, defend- 
ant is entitled to cross-examine claim- 
ant’s agent, alleged to have _pur- 
chased the property from the judg- 
ment debtor, as to the price paid, and 
as to what the property was actually 
worth at the time. State v. Stone, 
111 Mo. A. 364, 85 SW 950. (2) 
Where, in an action against a sheriff 
and the sureties on his bond on ac- 
count of the failure of a deputy sher- 
iff to levy and return an execution, 
after all the evidence has been intro- 
duced the sheriff and the deputy ask 
to be allowed to withdraw the exe- 
cution and make a return thereon, a 
copy of the same being left, it be- 
ing then in evidence, stating that, as 
soon as it was returned to the coun- 
ty clerk’s office, from whence it was 
issued, they would offer said return 
in evidence, it is proper to refuse the 
application. Grandstaff v. Ridgely, 
30 Gratt. (71 Va.) 1. 

2 Adams v. State, 6 Ark. 497. 


4 State v. Lawson, 8 Ark. 380, 47 
AmD 728. 


5. State Treasurers v. Bates, 19 
Shh Tee RS 

6. State Treasurers v. Bates, su- 
pra. 

7. U. S.—Colorado v. Hutchinson, 


9 KF. (2d) 275; Leavenworth v. Gil- 
lett Bank, 276 Fed. 24. 

Ala.—Shirley v. McDonald, 220 Ala. 
50, 124 S 104; Union Indemn. Co. v. 
Webster, 218 Ala. 468, 118 S 794; 
Shipp v. Shelton, 193 Ala. 658, 69 S 
102; Governor v. Daily, 14 Ala. 469; 
Burge v. Forbes, 23 Ala. A. 67, 120 S 
577 [certiorari den 219 Ala. 700, 121 
S915]. 

Colo.—Corder v. Peo., 87 Colo. 251, 
287 P 85. 


Ga.—Shirley v. Trammel, 34 Ga. A. 
iG) Vole SH 19.0: 


Ky.—Fidelity, etc., Co. v. Com., 231 
Ky. 346, 21 SW (2d) 452. 

Md.—Bruce vy. State, 11 Gill & J. 
382. 

Mont.—Wingate v. Davis, 77 Mont. 
bu2, 252) P’ 307. 

Pa.—Snively v. Com., 40 Pa. 75. 

S. C.—State v. Bowen, 112 S. C. 165, 


292 SW 654; Jacobs, ete., Co. v. Shan- 
non, 1 Tex. Civ. ws, 395, Zl SW 386. 


Wash.—Coldeen v. Reid, 107 Wash. 
508, 182 P 599; Kusah v. McCorkle, 
100 Wash. 318, 170 P 1023, LRA1918C 
1158. 


Ont.—McMartin v. Graham, 2 U. C. 
Q. B. 365. 


[a] Occurrence of default within 
period covered by bond.—(1) Where 
a writ was delivered to a sheriff on 
the day on which his bond was re- 
newed, questions as to the precise 
time of day when the new bond be- 
came available and whether the writ 
came to the sheriff’s hands before or 
after that period are for the jury. 
Bruce v. State, 11 Gill & J. (Md.) 382. 
(2) In an action on a sheriff’s bond, 
where it appears that the sheriff had 
also held office during the previous 
term, anid the evidence is susceptible 
of more than one inference as to the 
term wherein the defalcation oc- 
curred, the question is for the jury. 
have v. Bowen, 112 S. C. 165, 98 SE 


[b] Negligence of officer.—(1) 
Whether a delay of four days in sell- 
ing property levied on by an officer, 
which expired about two weeks be- 
fore the writ was returnable, was 
such negligence as to constitute wil- 
ful or negligent misconduct under the 
circumstances of tthe case is a 
question for the jury. McMartin v. 
Graham, 2) U; C. QB) (Ont) 365. ) 2) 
In an action against a sheriff, his 
surety, and an insane person for an 
assault committed by the latter’ on 
plaintiff while confined in the county 
jail in the same cell with him, the 
questions whether the sheriff or dep- 
uty was negligent in keeping the 
prisoners together, and whether it 
was negligent not to search such in- 
sane suspect and remove his knife, 
are questions of fact for the jury. 
Kusah v. McCorkle, 100 Wash. 318, 
170 P 1028, LRA1918¢C 1158. 


[c] Reasonableness of force used 
by officer.—(1) Whether a sheriff, in 
arresting plaintiff, used more force 
than was reasonably necessary is a 
question for the jury in an action on 
the officer’s official bond. Colorado 
Vi, Hutchison oil Cod) aeeD. (2) 
Whether a deputy sheriff who, in 
making an arrest, shot a fleeing per- 
son, had reasonable ground to be- 


force, are questions of fact for the 
jury in an action on the officer’s offi- 
cial bond. Union Indemn. Co. v. 
Webster, 218 Ala. 468, 118 S 794. 


8. State Treasurer v. Wiggins, 12 
SB On des, Ba 


9. McBeath v. Campbell, (Tex. 
Commn. A.) 12 SW (2d) 118 [mod 
(Civ. A.) 4 SW (2d) 999]: 4 


10. Burge v. Scarbrough, 211 Ala. 
877, 100 S 653; Slaton v. Fisher, 145 
Ga. 375, 89 SE 362. 


[a] Unofficial character of act 
complained of.—(1) In an action for 
malicious prosecution against a dep- 
uty sheriff and the surety on his offi- 
cial bond, where the undisputed evi- 
dence shows that the affidavit charg- 
ing plaintiff with the offense for 
which he was tried was made by the 
‘deputy sheriff individually, and not 
as an Officer, it is error to refuse a 
general affirmative charge in favor of 
the surety. Burge v. Scarbrough, 211 
Ala. 377, 100 S 653. (2) Nonliability 
of sureties for unofficial acts see su- 
prass 793. 

11. See cases supra notes 9, 10. 

Instructions to jury in general see 
infra § 1099. 

12. Braselton v. Patrick, 133 Ga. 
167, 65 SE 402. 

13. Harris v. Black, 143 Ga. 497, 
85 SE 742. 


14. Peremptory instruction or di- 
rected verdict see supra § 1098. 


15. See Trial [38 Cyc 1594]. 

16. Thorn v. Kemp, 98 Ala. 417, 
13 S749. 

[a] Thus, in an action on a con- 


stable’s bond for failure to redeliver 
property levied on, as alleged, under 
a writ of detinue, it is error to refuse 
to instruct that, unless the jury are 
reasonably satisfied that the writ 
came into the hands of the constable 
before he took the property, he would 
not be liable, where, under the aver- 
ments of the complaint, it is incum- 
bent on plaintiffs to show that the 
property was taken by the constable 
under the writ, and, detinue bonds not 
having been given as required by the 
statute, was returned by him. Thorn 
v. Kemp, 98 Ala. 417, 13 S 749. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and the questions which are presented for their de- 
termination.‘? An instruction which incorrectly 
states the law,'® or submits questions of law to the 
jury,*® or which is misleading?° or inapplicable to 
the issues or evidenee,*! or which unduly empha- 
sizes particular phases of the evidence,?? or ignores 
part of the evidenece,?* should not be given; but 
where an instruction is not erroneous when consid- 
ered with the whole charge no objection can be 
founded thereon.?* There is no error in refusing an 
instruetion as to a matter covered by an instruc- 
tion already given.*® In an action for the wrong- 
ful seizure of chattels, it is proper to submit the 
question as to the total value of all the property 
rather than the specific value of each item thereof.?® 


[§ 1100] e. Verdict and Findings.?* <A verdict, 
in an action on the official bond of a sheriff or con- 
stable, which states that the jury “find for the plain- 
tiff, that the condition of the bond is broken, and 
assess his’ damages at” a specified amount, is prop- 
er.“5 Where two or more actions against an officer 
and his sureties have been consolidated, and the 
amount of the several claims exceeds the penalty 
of the bond, the jury should find such fact in a gen- 
eral verdict, and assess separately the claims of 
each creditor.2® An omission to swear the jury to 
inquire into the truth of the breaches assigned is 
not cured by a verdict finding that the assignments 
are true, and a judgment upon such verdict is un- 
authorized.*°. Where a verdict is rendered in favor 
of an officer, verdict must also be given in favor of 


17. Craven v. Higginbotham, 831,700, 121 S 915]. 
Ala. 429, 3 S 777; Jahns v. Clark, 138 21 
Wash. 288, 244 P 729. 
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Burge v. Forbes, supra; Hodg- 34. 
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his sureties.?1 


[§ 1101] 17. Reference.?? An action on the offi- 
cial bond of a sheriff or constable is within a statute 
providing for references in civil suits and actions ;?* 
but a statute authorizing a reference in a suit on 
the bond of a sheriff or other public officer has been 
held not to apply to a suit by a sheriff on the bond 
of his deputy.*+* 


[§ 1102] 18. New Trial.*> The failure of plain- 
tiff, in an action on the official bond of a sheriff or 
constable, to introduce in evidence the bond on which 
the action is based is ground for a new trial, where 
there has been a verdict for plaintiff notwithstand- 
ing’ such omission.®® 

[§ 1103] 19. Judgment and Subsequent Proceed- 
ings—a. Judgment.** In an action against a sheriff 
or constable and the sureties on his official bond, 
plaintiff may dismiss as to the sureties and take 
judgment against the officer alone,** or judgment 
may be entered against the officer alone where it 
appears that-he is liable for the default but his 
sureties are not.°® Where the petition or complaint 
does not state a cause of action as against the sure- 
ties, it is error to render judgment against them*°® 
or a joint judgment against them and the officer.*? 
Where the sureties are severally lable on the bond 
for distinct sums, the judgment should be against 
each for or up to the amount for which he has bound 
himself,#? and a joint judgment against all of them 
is improper.*? A judgment entered after a trial by 
jury must conform to the verdict.** Where sepa- 


443. 
Willis v. Melvin, 53 N. C. 62- 


18. State v. Neff, 74 Ind. 146; Hen- 
ry v. Com., 107 Pa. 361. 


[a] Rule applied.—(1) Where an 
execution was returned nulla bona be- 
fore the return day, without having 
made any effort to find property, and 
without having asked plaintiffs or 
their attorney to point any out, in- 
structions that if a sheriff had made 
diligent search and could find no prop- 
erty, he might return the execution 
before return day without liability, 
even though defendant, after the re- 
turn, and before the return day, ac- 


quired property, are properly refused. 


PEN LY i eVi0 COMI VL Ot eae oO Laren (2) CLIY 
an action on a constable’s official bond 
for failure to make the money under 
an execution, an instruction that, to 
entitle plaintiff to recover, the execu- 
tion ‘defendant must have been the 
owner of personal property subject to 
execution out of. which the amount of 
relator’s execution could have been 
made, is erroneous, as it was suffi- 
cient if only a part of the amount 
could have been made. State v. Neff, 
74 Ind. 146. 


19. Com. v. Reed, 208 Ky. 587, 271 
Sw 674. 


{a] Ilustration.—An _ instruction, 
in an action on a sheriff's official bond 
for a wrongful arrest, that the jury 
should find for plaintiff if it believed 
from the evidence that the sheriff did 
unlawfully, wrongfully, and without 
authority of law, arrest plaintiff, is 
erroneous, since it submit the ques- 
tions of the unlawfulness, wrongful- 
ness, and want of authority, which 
are questions of law. Com. y. Reed, 
208 Ky. 587, 271 SW 674. 


20. Burge v. Forbes, 23 Ala. A. 67, 
120 S 577 [certiorari den 219 Ala. 


son v. Hatfield, 112 Okl. 134, 240 P 69; 
Russey v. Wilson, (Tex. Civ. A.) 202 
SW 974. 


{a] Thus, in an action against a 
sheriff and his sureties for refusing 
plaintiff a reasonable time to furnish 
bail, an instruction that it was the 
sheriff’s duty under the statute to pre- 
pare the bail bond is not required un- 
der evidence showing that at no time 
prior to his incarceration was plain- 
tiff ready to give bond. Russey v. 
Wilson, (Tex. Civ. A.) 202 SW 974. 


22. Union Indemn. Co. v. Webster, 
218 Ala. 468, 118 S 794. 


23. Missouri v. Hencker, 174 Fed. 
624, 98 CCA 3878. 


24. Union Indemn. Co. v. Webster, 
218 Ala. 468, 118 S 794. 


25. Hodgson v. Hatfield, 112 Okl. 
134, 240 P 69. 


26. Cole v. Crawford, 69 Tex. 124, 
5 SW 646. 


27. Direction of verdict see supra 
§ 1098. 


28. Bartlett v. Hunt, 17 Wis. 214. 


29. State Treasurers v. Bates, 19 
Si CnLi 209% 


Liability of sureties as limited to 
nenal sum named in bond see supra § 
816. 


30. Adams v. State, 6 Ark. 497. 


31. McBeath v. Campbell, (Tex. 
Commn..~A.)) 12 SW (2a). 128 [mod 
(Civ. A.) 4 SW (2d) 999]. 


Liability of sureties as dependent 
on that of officer see supra § 831. 


. In general see References 53 


32 
Cc. J. p 670 


33. Gordon v. Com., 10 Watts (Pa.) 


35. In general see New Trial 46 C. 
Je Pp Ae. 


36. Bowers v. State, 69 Ind. 60. 


37. In general see Judgments 33 
Cc. J. p 1042. 


sip Dewitt v. Oppenheimer, 51 Tex. 


39. Studebaker v. Johnson, 41 Kan. 
326, 21 P2741, 13 AmSR 28% 


Liabilities of officer see supra §§ 
183-554. 


40. Ridgway v. Moody, 91 Ky. 581, 
16 SW 526, 138 KyL 478. 


41. Felonicher v. Stingley, 142 Cal. 
GaO, Gre OO: 


42. New Orleans v. Waggaman, 31 
La. Ann. 299. 


43. Treasurers v. Munday, 21 S. C. 
Dy, BSG 


44. Dodd v. Gaines, 82 Tex. 429, 18 
SW 618; Black v. Moore, 35 Tex. Civ. 
A. 613, 80 SW 867; Cook v. Greenberg, 
(Tex. Civ. A.) 34 SW 687. 


[a] Rule applied.—(1) Where, in 
an action against a sheriff and his 
sureties for unlawful levy, defendants 
allege that they were indemnified by 
the attaching creditors, and ask that 
such creditors be made defendants, 
and that, if judgment is for plaintiff, 
defendants have judgment over 
against such indemnitors, who also 
answer, a verdict for plaintiff against 
each of the indemnitors does not jus- 
tify a judgment for plaintiff against 
the sheriff and his sureties, or a judg- 
ment for the sheriff and his sureties 
against their indemnitors. Dodd v. 
Gaines, 82 Tex. 429, 18 SW 618. (2) 
Where, in an action against a consta- 
ble and his sureties, a verdict is ren- 
dered in favor of plaintiff for five hun- 
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rate and successive actions on an officer’s bond are 
maintainable by persons injured by a breach of its 
eondition,*® it has been held that a judgment for 
plaintiff should be for the amount of the damage 
sustained by him, and not for the penalty of the 
bond;*® but there is some authority to the con- 
trary,*’ and, of course, where the statute so provides, 
the judgment must be for the penalty,#® execution 
then issuing for the amount of plaintiff’s damage.*9 
Where only a single action may be brought on the 
bond the judgment should, as has been elsewhere 
pointed out, be for the full penalty thereof.°° <A 
judgment on an officer’s bond ordinarily takes pre- 
cedence only from the date of its entry;°! but it 
has been held that where the giving or filing of the 
bond creates a lien®? a judgment relates back to 
the date thereof.*? 


[§ 1104] b. Assessment of Damages.°* Where 
judgment is rendered in favor of plaintiff in an 
action on the official bond of a sheriff or constable, 
and a writ of inquiry is awarded, the quantum of the 
damages eaused by the breach is the only subject 
of inquiry at the execution of the writ.°> After 
judgment by default on an officer’s bond, it is not 
necessary to assign breaches on the record before 
an assessment of damages may be had under the 
judgment.’® A notice of motion for leave to assess 
damages may be given by any attorney selected by 
the parties interested in obtaining the assessment,** 
and such notice is properly served on the officer and 
his sureties, and need not be served on the attor- 
ney who appeared for defendants in the action on 
the bond.®® Upon an application to assess damages 
after a judgment, the officer will not be allowed to 
set off a claim for fees upon an execution in a dif- 
ferent case which had been placed in his hands in 
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favor of applicant.°® Where damages are claimed 
in behalf of a person other than the original prose- 
cutor, on a special notice before the issuance of 
the writ of inquiry for the assessment, such dam- 
ages may be assessed by the same jury.®° 


[§ 1105] c. Execution.*! In some jurisdictions it 
is provided by statute that the property of sureties 
on the official bond of a sheriff or constable shall 
not be levied upon to satisfy a judgment on the 
bond until execution against the officer shall prove 
unavailing ;°? but such a statute does not apply 
where there is no judgment against the officer,®* and 
where the officer has died insolvent before the com- 
mencement of the action, it does not require that 
proceedings against the sureties be stayed until the 
remedy against the officer’s representatives or his 
property has been exhausted.°* Where judgment 
is entered for the full penalty of the bond,®® exe- 
cution issues, not for the amount of the judgment, 
but for the amount of the damages to which the 
complaining party shows himself to be entitled.®® 
Under such a judgment plaintiff may have an exe- 
cution issued without previous notice to the officer or 
the sureties;®* but another person who has also 
obtained a judgment against the officer is not enti- 
tled to have the amount thereof levied on the exe- 
cution tc be issued on the judgment recovered on 
the bond without proper notice.*8 Where two or 
more executions for amounts aggregating more than 
the penal sum for which the sureties are liable are 
obtained against them, it has been held proper to 
direct the sureties to pay the penal sum into the 
hands of the officer, by whom the priority of the 
executions is to be determined, and when payment 
is made under such an order the sureties’ lability 


dred dollars damages against the con- 
stable and two hundred and fifty dol- 
lars damages against his sureties, the 
trial court has no jurisdiction to ren- 
der judgment against the sureties for 
the amount of the verdict against the 
constable; and such verdict does not 
fix the damages which plaintiff is en- 
titled to recover as against both the 
constable and his sureties with such 
certainty as to authorize the court of 
civil appeals to render a judgment 
against both in the sum of five hun- 
dred dollars. Black v. Moore, 35 Tex. 
Civ.) A.) 613,580" SW 867.9 "(3)" In can 
action for wrongful seizure against a 
constable, the sureties on his official 
bond, and the principal and sureties 
on his indemnity bond, a verdict sim- 
ply finding for plaintiff does not au- 
thorize a judgment over for the con- 
stable and the sureties on the official 
bond against the principal and sure- 
ties on the indemnity bond. Cook v. 
Greenberg, (Tex. Civ. A.) 34 SW 687. 


45. Single or successive actions on 
bond see supra § 1011. 


46. Dougherty v. Peters, 2 Rob. 
(La.) 5384; New Orleans v. Hozey, 2 
Rob. (La.) 552; McMicken v. Com., 
58 Pa. 213; Campbell v. Com., 8 Serg. 
& R. (Pa.) 414; Wolverton v. Com., 
q Sere. & Ri (Pa.) 2138.. See Com. v. 
Sayres, 1 Miles (Pa.) 235 (dictum). 
Compare Myers v. Com., 2 Watts & 
S. (Pa.) 60 (holding that Act June 14, 
1836 § 8, requiring the final judgment 
in an action on an official bond to be 
for the commonwealth in the amount 
of the obligation, and for plaintiff in 


the amount of damages assessed and 
the costs, did not apply to an action 
on a sheriff’s official bond made be- 
fore the statute was passed, and 
judgment Should therefore be entered 
on such bond for the amount of plain- 
tiff’s damage only). 


Damages see infra §§ 1106-1110. 


47. Wells v. Com., 8 B. Mon. (Ky.) 
459; State v. Horn, 94 Mo. 162, 7 SW 
116; State v. Randolph, (Mo. A.) 186 
SW 590. 


48. New York v. Lyons, 1 Daly (N. 
Y.) 296; Smith v. Licking County, 2 
aL 312; Com. v. Sayres, 1 Miles (Pa.) 


49. See supra notes 47, 48. 

50. See supra § 1011. 

51. In re Morris, 4: Pa. 162. » 
52. 


Lien arising from bond see su- 
pra § 829. 


53. In re Morris, 4 Pa. 162. 
age” In general see Damages §§ 342- 


Nature and amount of damages 
which may be recovered see infra §§ 
1106-1110. 


Pe Clark v. State, 7 Blackf. (Ind.) 


56. State v. Hamilton, 10 N. J. L. 
90. 
57. State v. Hamilton, supra. 


[a] Notice by attorney of record 
in suit not requisite.—It is not neces- 
sary that the attorney giving the no- 


tice should be the one employed in the 
original suit on which the assessment 
is to be made. State v. Hamilton, 10 
IN@ Jed 19.0: 


58. State v. Hamilton, supra. 
Bet State v. Welsted, 11 N. J. L. 


60. Jersey City v. Chase, 30 N. J. 
IO PARRY, 


61. In general see Executions 23 C, 
Jie Daee Le 

62. See statutory provisions. 

63. Babka v. Peo., 73 Ill. A. 246. 

64. Morris v. Graham, 1 U. CG. Q. 


B. COnt.), 521% 


Necessity of exhausting remedy 
against officer before proceeding 
rover? sureties in general see supra 


65. Judgment for full penalty see 
supra § 1103. 


66. Austin v. 
(Mass.) 116; 
ty, 2 On, Size 


[a] Plaintiff is not entitled to ex- 
ecution for damages claimed, but it is 
incumbent upon him to show how 
much he is actually entitled to. Aus- 
tin v. Moore, 7 Mete. (Mass.) 116. 


67. Peo. v. Matthewson, 20 Johns. 
(N. Y.) 300 [dist Peo. v. Birdsall, 29 
Johns. (N. Y.) 297], 


68. Lewis v. Ball, 6 Cow. (N. Y.) 
eee: v. Birdsall, 20 Johns. (N. 


. Moore, 7  Mete. 
Smith v. Licking Coun- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is discharged.®® 


[§ 1106] 20. Damages?°—a,. In General. Except 
as otherwise provided by statute,7* plaintiff in an 
action on the official bond of a sheriff or constable 
is ordinarily entitled to recover such sum, and such 
sum only, as will indemnify him for the injury he 
has sustained by reason of the breach of the condi- 
tion of the bond,?? provided such sum does not ex- 
ceed the amount for which the sureties are liable 
under the terms of the bond.*? Damages cannot be 
allowed for a loss which was not proximately caused 
by the misconduct or default on which the action is 
based,’* nor can plaintiff recover damages which 
are merely speculative.*®° In an action for wrong- 
fully attaching certain enumerated goods and others 
not enumerated, the goods not enumerated are not 
to be taken into consideration in assessing the dam- 
ages;*® and under a claim of special damages for 
loss of the possession and use of property, it is 
error to allow the jury to assess damages according 
to the: value of the property as though the claim 
were for the loss thereof.7* In an action by plain- 
tiff in a judgment against the sureties of an officer 


69. Sinclair v. Baby, 2 Ont. Pr. 117. 
Liability of sureties as limited to 
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400, 4 SE 138, 2 AmSR 340; 
Halls; 63 N. C. 188; 
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to recover the moneys collected on an execution, the 
fees of the officer are not recoverable,’* except where 
they have previously been advanced by plaintiff.“° 
It has been held that where a bond is erroneously 
made to a municipal treasurer instead of to the mu- 
nicipality, it is to be treated as held in trust for 
the latter, so that the damages in an action thereon 
are measured by the interests of the municipality 
and not by those of the treasurer.*° ‘In an action 
by a sheriff or constable on the bond of his deputy 
the damages to be recovered include the amount of 
a liability incurred by the officer before bringing the 
action, although he did not in fact make payment 
thereof until afterward.*? 


[§ 1107] b. Mitigation of Damages. In an action 
on the official bond of a sheriff or constable it may 
be shown, in mitigation of damages, that plaintiff 
has suffered little or nothing by the officer’s default 
or breach of duty;*? and in an action by the pur- 
chaser of property wrongfully sold by an officer the 
amount of an unsatisfied lien against such property 
should be credited upon the value thereof.*3 Where, 
however, there has been a breach of duty with re- 


190; State v. Springer, 45 Mo. A. 252. 
[a] Damages indirectly resulting. 


State v. 
Dickson v. Esk- 
McRae vy. Evans, 


penal sum of bond see supra § 816. 
70. Damages: 

Generally see Damages 17 C. J. p 699. 

In actions: 


Against sureties in Peay see 
Principal and Surety §§ 146-149. 


On official bonds in general see Of- 
ficers § 403. 


71. - See statutory provisions. 


{a] In Georgia (1) under a statute 
so providing, the reasonable expenses 
of the action, and the court costs, 
may be recovered in an action on an 
officer’s official bond. Hartford Acc., 
etc., Co. v. Young, 40 Ga. A. 843, 151 
SE 680. (2) Attorney’s fees may be 
recovered in such an action, under the 
statute, without showing ‘bad faith. 
Hartford Acc., ete., Co. v. Young, su- 
pra. 


Statutory damages see infra § 1109. 


72. U. S.—Sclarenco v. Chicago 
Bonding Co., 236 Fed. 592. 
Cal.—Gomez v. Scanlan, 155 Cal. 


528, 102 P 12. 


Ga Ivey Vv. Colquitt, 63 Ga.- 5095 
Dobbs v. Justices Murray County In- 
ferior Ct., 17 Ga. 624; Taylor v. John- 
son, 17 Ga. 521; Crawford v. Andrews, 
6 Ga. 244; Hartford, Acc., ete., Co. v. 
Young, 40 Ga. A. 843, 151 SE 680. 


Ill. Peo. v. Schwartz, 151 Ill. A. 
190;: Gruer v. Peo., 60 Ill. A. 123. 


Ind.—McDaniel v. State, 118 Ind. 
239, 20 NE 739; State v. Johnson, 1 
Ind. 158, Smith 37. 


Ky.—Phillips v. Ronald, 3 Bush 
244, 96 AmD 216; Tudor v. Lewis, 3 
Metc. 378; Snoddy v. Foster, 1 Metce. 
160; Com. v. Lightfoot, 7 B. Mon. 298; 
Robertson v. Morgan, 3 B. Mon. 307; 


Fowler v. Com., 3 Dana 135; Canter- 
berry v. Com., il Dana 415. 
La.—Marshall v. Simpson, 13 La. 


Ann. 437; New Orleans v. Hazey, 2 


Rob. 552. 


Mo.—State v. Reynolds, 283 Mo. 253, 
223 SW 408; State v. Nolte, 203 SW 
956 [rev (A.) 187 SW 896]; State v. 
Cobb, 64 Mo. 586; State v. Miller, 48 
Mo. 251; State v. Dickmann, 124 Mo. 
A. 653, 102 SW 44. 


N. C.—McCracken v. Adler, 98 N. C. 


ridge, 27 Ne C.. 4115 
18 N. C. 243. 


N. D.—Kukowski v. Emerson-Brant- 
ee fnipls Co:, 43) ND. 33s. 170 NW) 


Oh.—Collins v. Skillen, 16 Oh. St. 
382, 88 AmD 458. 


Pa.—Com. v. Allen, 30 Pa. 49. 


Tex.—Platt v. Philips, 87 Tex. 9; 
De la) Garza v. Carolan, $4) Tex. 3.8175 
McKnight v. Carmichael, 7 Tex. Civ. 
A. 270, 27 SW 150; Steel v. Metcalf, 
4 Tex. Civ. A. 313, 283 SW 474. Com- 
pare Colwick v. Wright, (Civ. A.) 275 
SW 152 (holding that substantial 
damages cannot be recovered where 
no actual injury is shown). 


Va.—Perkins v. Giles, 9 Leigh (36 
Va.) 397, 38 AmD 249. 


Wash.—McPhee v. U. S. Fidelity, 
ete:, Co., 52) Wash. 154; 100_P 174,.182 
AmSR 958, 21 LRANS 535. 


W. Va.—Balisle v. Johnson, 78 W. 
Va. 340, 88 SE 1068. 


[a] Failure to deliver property.— 
The measure of damages for a sher- 
iff’'s failure to deliver property is the 
difference between the full value of 
that which would have been delivered 
if he had performed his duty and that 
which he is able in fact to deliver. 
Kukowski v. Emerson-Brantingham 
Impl. Co., 43 N. D. 333, 175 NW 706. 


[b] Wrongful sale.—(1) The meas- 
ure of damages for a wrongful levy 
and sale by a sheriff under an execu- 
tion is the value of the property 
wrongfully appropriated. State v. 
Dickmann, 124 Mo. A. 653, 102 SW 44. 
(2) The true measure of damages in 
such case is the market value of the 
property at the time and place of the 
Seizure. Balisle v. Johnson, 78 W. 
Va. 340, 83 SE 1068. 


Cross references: 
Exemplary or penal damages see infra 
§ 1109. 


Interest see infra § 1110. 


Mitigation of damages see infra § 
1107. 


Nominal damages see infra § 1108. 

73. Liability of sureties as limited 
OA ds oe amount of bond see supra § 
816. 


74% Peo. v. Schwartz; 151 Ill. A, 


—Where an attachment was levied on 
plaintiff's mortgaged homestead and 
on the corn growing thereon, thereby 
preventing him from raising money 
to pay off the mortgage, which was 
foreclosed, resulting in the loss of the 
homestead, the measure of damages 
in an action on the officer’s bond is 
the value of the corn, and not the 


value of the homestead. State v. 
Springer, 45 Mo. A. 252. 
75. Peo. v. Schwartz, 151 Ill. A. 


190; Reynolds v. Weinman, (Tex. Civ. 
A.) 25 SW 33; McPhee v. U. S. Fidel- 
ity, etc., Co., 52 Wash. 154, 100 P 174, 
132 AmSR 958, 21 LRANS 535. 


[a] Thus, in an action on a sher- 
iff’'s official bond for damages result- 
ing from his seizure and removal of 
certain goods constituting part of a 
general stock of merchandise, plaintiff 
cannot recover for the alleged injury 
resulting to goods left after the sei- 
zure by reason of their separation 
from those taken. Reynolds v. Wein- 
man, (Tex. Civ. A.) 25 SW 33. 


76. Lowell v. Parker, 10 Metc. 
(Mass.) 309, 43 AmD 436. 
77. Pruett v. Williams, 156 Ala. 


346, 47 S 318. 


78. Com. v. McCoy, 8 Watts (Pa.) 
153, 84 AmD 445. , 


79. Com. v. McCoy, supra. 

80. Farr v. Rouillard, 172 Mass. 
303, 52 NE 443. 

81. Smith v. Berry, 37 Me. 298. 


82. Dobbs v. Justices Murray 
County Inferior Ct., 17 Ga. 624; Tay- 
lor v. Johnson, 17 Ga. 521 Lovers 
Crawford v. Word, 7 Ga. 445]; State 
v. Tabler, 41 Md. 236; Knapp v. Sweet, 
24 NYS 817. 


[a] Thus, in an action for the 
amount of certain fees, placed in the 
sheriff's hands by an attorney for col- 
lection, defendants may show in miti- 
gation of damages that the person 
from whom part of the fees were due 
at the time they were received for 
collection was insolvent, or a nonresi- 
dent, and that such insolvency or non- 
residence continued up to the com- 
mencement of the suit. State v. Tab- 
ler, 41 Md. 236. 


83. Barton v. Lary, (Tex. Civ. A.) 
283 SW 920. 
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gard to the same matter in successive years for 
which the officer has given different bonds, the fact 
that the injured party might recover on the bond 
for the second year cannot mitigate the damages 
in an action on the bond for the first year;** and 
in an action for neglect to execute a capias ad satis- 
faciendum, the fact that the debtor against whom 
plaintiff held a claim might, even after being impris- 
oned, have paid other bona fide debts, to plaintiff's 
disappointment, cannot be considered on the ques- 
tion of damages.*® 


[§ 1108] c. Nominal Damages, An award of nom- 
inal damages, and no more, is proper, in an action 
on the official bond of a sheriff or constable, where 
it appears that, although the officer has been guilty 
of an official misfeasance or default, plaintiff has 
suffered no real injury therefrom,**® or where actual 
injury is not averred and proved.*? The recovery 
cannot be limited to nominal damages, however, 
where the action is for a failure to arrest a debtor 
by whose arrest the debt might have been made,*® 
or for the escape of a debtor imprisoned under a 
statute providing for imprisonment as a coercive 


84. Hubbard v. Wall, 31 N. C. 20. 


Liabilities as between sureties on 


successive bonds see supra §§ 786, 787. | t° Precedence, 
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ceded the other, but it appears that 
the levy first made was not entitled 
plaintiff whose writ 
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remedy to compel payment of the debt.*® 


[§ 1109] d. Exemplary and Penal Damages. In 
accordance with the general rules relating to the 
recovery of exemplary or punitive damages against 
sureties,®°? as applied in actions on official bonds,®! 
such damages are not recoverable against the sure- 
ties on the official bond of a sheriff or constable®? 
except where authorized by statute.°? Where a 
statute makes an officer’s sureties hable for a pen- 
alty, to be recovered in summary proceedings,°* 
such penalty cannot be recovered in a common-law 
action on the bond;°® but where a statute provides 
for the addition to the amount of plaintifi’s injury 
of a specified percentage thereof as statutory dam- 
ages, such percentage is properly included in the 
judgment.°® 


[§ 1110] e. Interest.°7 “Although there is some 
authority to the contrary,®® it appears to be set- 
tled law that, in an action on the official bond of 
a sheriff or constable, interest may be allowed on 
the amount for which the officer’s wrongful act has 
rendered defendants liable.°® .The allowance of 


Rand. (25 Va.) 317. 


96. Hughes v. Willis, 
A.) 191 SW 584. 


(Text Civ: 


85. Sherrill v.Shuford, 32 N. C. 
0 


a 


86. Ala—Marcum vy. Burgess, 67 
Ala. 556; Bagby v. Harris, 9 Ala. 173. 
Compare Bryan v. Kelly, 85 Ala. 569, 
5 S 346 (holding that the disregard of 
a claim for exemption, by selling the 
property in satisfaction of a lien 
which prevails against it, when the 
claim for exemption is in law and in 
fact frivolous, is not such a breach of 
the official bond of a constable as will 
entitle the owner of the property to 
recover nominal damages in an action 
* on the bond, in the’ absence of proof 
of actual damages). 


Del.-—State v. Willard, 7 Del. 197. 
Ill.—Peo. vy. Johnson, 4 Ill. A. 346. 


Ind.—McDaniel v. State, 118 Ind. 
239, 20 NE 739; State v. Dixon, 80 Ind. 
150; State v. Blanch, 70 Ind. 204; State 
v. Shackleford, 15 Ind. 376; State v. 
Miller, 5 Blackf. 381; State v. Buckles, 
8 Ind. A. 282, 35 NE 846, 52 AmSR 
476. 


i Ky.—Pepper v. Com., 6 T. B. Mon. 
fis 


Mo.—State v. Miles, 149 Mo. A. 638, 
129 SW 731; State v. Dickmann, 146 
Mo. A. 396, 124 SW 29; State v. Car- 
ter, 92 Mo. A. 86; State v. Harring- 
ton, 28 Mo. A. 287; State v. Rayburn, 
22 Mo. A. 303. 


N. C.—Brunhild v. Potter, 107 N. C. 
415, 12 SE 55; State v. Mangun, 31 
NGC) 210s" State v. Skinner) 25. N.C. 
564; Buckley v. Hampton, 23 N. C. 
318. 


Oh.—Bradt v. Skillen, 2 Oh. Dec. 
(Reprint) 727, 5 WestLMonth 72. 


Tex.—Smith v. Perry, 18 Tex. 510, 
70 AmD 295. 


But see Com. v. McCoy, 8 Watts 
(Pa.) 153, 34 AmD 445 (holding that 
not even nominal damages can be re- 
eovered where no injury resulting 
from the default is shown). 


[a] Tlustration.—Where a_ sheriff 
returned that the levies under two 
writs of attachment were contempo- 
raneous, when in fact one levy pre- 


was first levied cannot recover sub- 
stantial damages in an action on the 
sheriff’s official bond for a false re- 


turn. State v. Harrington, 28 Mo. A. 
287. 

87. Higdon v. Fields, 6 Ala. A. 281, 
60 S 594. 
, 88. Murphy v. Troutman, 50 N. C. 
379. 

[a] Rule applied.—Where, in an 


action on the official bond of a sheriff 
for negligently failing to arrest a per- 
son on a writ for debt, it appears that 
such person had some property in an- 
other state, and had numerous friends 
and relations in the county, whom he 
had come to visit temporarily, it can- 
not be said that the contingency of 
securing the debt in that manner was 
too remote, and therefore it is error 
for the court to instruct the jury that 
they should give only nominal dam- 
ages for plaintiff, but plaintiff has a 
right to have submitted to the jury 
the instruction that, if they were sat- 
isfied that the debtor, if arrested, 
would have given bail, or, if impris- 
oned, would have assigned his money 


or effects, they should assess corre- 
sponding damages. Murphy v. Trout- 
man, b0°N RC) 379: 

89. Gruer v. Peo., 60 Ill. A. 123. 

90. See Damages § 287. 

91. See Officers § 403 text and note 
3b. 

92. Sclarenco v. Chicago Bonding 


Co., 286 Fed. 592; Hain v. Gaddy, 219 
Ala. 363, 122.8) 329; Peo. v. Schwartz, 
15% fll. A. 190: 


Recovery as limited to compensato- 
sb resumen = in general see supra § 
106. 


93. Copeland v. Dunehoo, 36 Ga. A. 
817, 1388 SE 267. 


94, Liability of sureties for penal- 
ty or amercement see supra § 817. 


Summary remedies on official bonds 
See supra §§ 965-1003. 


95. Marcum v. Burgess, 67 Ala. 
556; Scogins v. Perry, 46 Tex. 111; 
De la Garza v. Booth, 28 Tex. 478, 91 
AmD 328; McDowell v. Burwell, 4 


97. Interest: 
Generally see Interest 33 C. J. p 173. 
Liability of sureties for interest: 
eae he see Principal and Surety 


Sureties on official bonds see Offi- 
cers § 404. 


98. Gibson v. Governor, 11 Leigh 
(38 Va.) 600. 


99. Ala.—Ellis v. 
515, 2 S 676. 

Ark.—Crow v. State, 23 Ark. 684. 

Ga.—Morrison v. Slaton, 148 Ga. 
294, 96 SE 422 [answers to cert ques- 
tions conformed to 22 Ga. A. 602, 96 


Ee 706]; Governor v. Raley, 34 Ga. 


Ill.—Robertson v. Marshall Coun- 
ty) LOS 559: 


Poy ea Canleabersy. Vo Com:,819 Dana 


Allen, 80 Ala. 


41 
Miss.—Redus v. State, 54 Miss. 712. 


Mont.—Maddox v. Rader, 9 Mont. 
126, 22 P 386 [rev on other grounds 
150 U. S. 128, 14 SCt 46, $7 L. ed! 
1025]; Jefferson County v. Lineberg- 
er, 3 Mont. 231, 35 AmR 462. 


S. C.—Treasurers v. Moore, 10 S. C. 
Ts 214) 


Tex.—Platt v. Philips, 37 Tex. 93 
De la Garza v. Booth, 28 Tex. 478, 91 
AmD 328. 


[a] Yime from which interest 
runs.—(1) In an action against the 
sureties of a sheriff for not paying 
over money collected by the sheriff, 
interest is only recoverable from the 
time the action was brought, unless 
a demand has been made on the sher- 
iff before, and then from the demand. 
Treasurers v. Moore, 10 S. C. L. 214. 
(2) In an action by the administrator 
of an estate, property of which a sher- 
iff sold while it was unrepresented, to 
recover a surplus remaining in his 
hands after satisfying the claim, 
which surplus it was the officer’s duty 
under the statute to pay over to the 
person entitled thereto, interest is to 
be computed from the date of the 
qualification of the administrator. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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interest has been held to be within the discretion 
of the jury, so that it is error to instruct that it 
must be allowed. 


[§ 1111] 21. Review. The general rules relating 
to appeals and the review of other civil actions? 
are applicable to an action on the official bond of a 
sheriff or constable? In an action on a bond, the 
execution and delivery of which is denied by the 
sureties, the refusal of the court to permit a full 
cross-examination of plaintiff’s witnesses relative to 
the issue under the pleadings is sufficient ground, 
when assigned for error, to present for review the 
sufficiency of defects on the face of the bond to 
charge the obligee with notice of the officer’s want of 
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authority to deliver it on behalf of the sureties.4 On 
appeal it will be presumed, in the absence of any- 
thing to the contrary, that all jurisdictional facts 
appeared on the trial. The judgment should be 
reversed were error prejudicial to appellant has 
been committed;® but it will not be reversed be- 
cause of an error which was not prejudicial.’ A 
verdict rendered on conflicting evidence will not be 
disturbed.* A judgment rendered on appeal after 
a hearing de novo cures any defect in the judgment 
of the lower court. No appeal can be taken from 
an order which constitutes merely a contract between 
the court and an officer’s sureties respecting a set- 
tlement, and is not a judgment of the court.1® 


X. CRIMINAL LIABILITIES!+ 


[By Eustace W. Tomurnson | 


[§ 1112] A. In General. A sheriff or constable 
is hiabie to the same extent as any other person for 
the commission of any act constituting a crime 
under the general law;12 and, in addition to his 
ordinary civil liabilities,1* and to his lability to a 
civil penalty or amercement,'* such an officer is 
also subject to criminal prosecution for any official 
defaults or misfeasances which are by statute made 
offenses or for which punishment as for crime is 
prescribed,!® including, under particular statutes,*® 


a refusal to execute a warrant delivered to him to 
be executed,1* forcibly entering a dwelling house to 
serve civil process,'® levying on exempt property, 
refusing, on demand, to lay off a debtor’s personal 
property exemption out of property levied on,?° 
selling exempt property under execution,?1 bidding 
at his own sale?? or becoming the purchaser there- 
at,2® refusing to sell property because there is but 
one bidder at the sale,?* wantonly sacrificing prop- 


Morrison v. Slaton, 148 Ga. 294, 96 SE 
422 [answers to cert questions con- 
formed to 22 Ga. A. 602, 96 SE 706]. 


Limitation of sureties’ liability to 
penal amount of bond as affecting lia- 
pility for interest see Supra § 816. 


1. Crow v. State, 23 Ark. 684. 
See Appeal and Error 3 C. J. p 


3. See cases infra notes 4-10. 


4. Baker County v. Huntington, 46 
(Okey PAN pp (oan Balen Ue Sis 


5. Westbrook v. Douglass, 21 Barb. 
GN.+ Ye) 602. 


[a] Thus the jurisdiction of a jus- 
tice of the peace will be presumed on 
appeal, where the docket of the jus- 
tice was produced and read in evi- 
dence without objection, and the jus- 
tice was examined as a witness, and 
no objection was taken to the validity 
of the judgment or to the sufficiency 
of the evidence to show that the jus- 
tice has jurisdiction. Westbrook v. 
Douglass, 21 Barb. (N. Y.) 602. 


6. State v. Ruff, 6 Ind. A. 38, 33 
NE 124. 


[a] Circumstances not rendering 
error harmless.—Where judgment 
was rendered against a debtor and a 
transferee of his land, reciting that 
the transfer was fraudulent as against 
creditors, and ordering that the land 
be sold on execution, and that the sur- 
plus be paid into court for the use of 
the persons entitled to receive it, and 


‘the sheriff afterward made a return 


reciting the sale, the receipt by him 
of the amount paid, and the applica- 
tion of a part thereof to the judgment 
in suit and of the balance to another 
judgment rendered against the debtor 
alone, it was held, in an action on the 
sheriff’s official bond, that the erro- 
neous admission of parol evidence to 
contradict the sheriff’s return was not 
rendered harmless by a showing that 
the transfer of the land was made in 


[57 C, J.—55] 


fraud of the debtor’s creditors, and 
that the transferee had suffered judg- 
ment to go against her by default, in 
the absence of any Showing that she 
had no other interest in the land. 
rae Vo Ruri) 16 Ind? A. i38,, 33) (NE 


7. Wadsworth v. Walliker, 51 Iowa 
605, 2 NW 420. 


[a] Rule applied.—Where, in an 
action against a sheriff on his official 
bond for releasing without authority 
certain goods attached by him, he 
pleaded that the goods belonged to 
another, and full evidence as to the 
title thereto was admitted and cor- 
rect instructions given, the exclusion 
of a question why he released the 
goods is not prejudicial error. Wads- 
ore v. Walliker, 51 Iowa 605, 2 NW 
420. 


8. Smith v. Holcomb, 
DXA) a aA at lire 


9. Boyd v. Sorta eae 91 Ky. 472, 
16 SW 133, 13 KyL 5 


[a] Thus, where in an action on a 
sheriff's official bond for taxes col- 
lected by him, the circuit court on ap- 
peal entered judgment for the com- 
monwealth, this cured an error of the 
county court in entering judgment in 
favor of the auditor. Boyd v. Ran- 
polphy 91 Ky. 472, 16 SW 133, 13 KyL 

Os 


(Tex. Civ. 


10. Leslie County v. pMeecard, 227 
Ky. 583, 183 SW (2d) 76 


11. Criminal law in general see 
Criminal Law 16 C. J. p 1. 


Criminal responsibility of public 
St a in general see Officers §§ 344- 


12. Duckett v. State, 93 Ga. 415, 
2S. 73. 

13. Civil liabilities see supra §§ 
183-554. 

14. Civil fines, penalties, and 


amercement of officer see supra §§ 


729-782. 
, 15. See cases infra notes 16-32. 
16. See statutory provisions. 


17. Ormond v. Ball, 120 Ga. 916, 
48 SE 383; Stewart v. State, 4 Blackf. 
(Ind.) 171; Peo. v. Weston, 4 Park. 
Cr. (N. Y.) 226; State v. Furguson, 76 
NG. £97, 


18. State v. Armfield, 9 N. C. 246, 
11: AmD 762. 


[a] What constitutes forcible en- 
trance.—If a door be partly closed 
by those within, resisting the en- 
trance of an officer seeking to serve 
civil process, the officer is indictable 
if he oppose them and thereby gain 
an entrance. State v. Armfield, 9 N. 
C. 246, 11 AmD 762. 


19. Pippin v. State, 36 Tex. 696. 
20. State v. Carr, 71 N. C. 106. 
21. Pippin v. State, 36 Tex. 696; 


eave v. Haggard, 1 Humphr. (Tenn.) 
390. 


[a] Exemption under statute en- 
acted after statute creating offense.— 
Where a statute exempted certain ar- 
ticles and provided that any levying 
officer who acted in contravention of 
the exemption law should be deemed 
guilty of a misdemeanor in office, a 
constable is indictable for selling an 
article exempted by a statute subse- 
quently enacted. State v. Haggard, 
1 Humphr. (Tenn.) 390. 


22. Chambers v. State, 3 Humphr. 
(Tenn.) 237. 

[a] Bidding for another.—Under 
a statute providing that if any sher- 
iffs, coroners, or constables should 
bid at their own sales, by themselves 
or by any person for their benefit, 
they should be liable to indictment 
for misdemeanor, a constable who at 
his own sale bids for another is in- 
dictable therefor. Chambers vy. State, 
3 Humphr. (Tenn.) 237. 


23. State v. Williams, 4 Ind. 393. 
24. State v. Johnston, 2 N. C. 293; 
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erty taken and sold under execution,?® failing to 
pay over money collected by him,?° failing or neg- 
lecting to return process delivered to him,?" or 
making a false return thereof,?® neglecting his duty 
in the prevention of a public offense of which he 
had notice,?® allowing the escape of a prisoner,’°® 
acting as constable without giving bond,*! or fail- 
ing to render a sworn statement of moneys collect- 
ed for the county.*? A levy of process upon prop- 
erty exempt from seizure or sale may render the 
officer criminally lable under a statute providing 
for the punishment of unjust or oppressive conduct 
in his official capacity;?* but such a statute is not 
violated by a levy on property of value not unrea- 
sonably in excess of the amount of the demand,*+ 
nor by a levy on property belonging to and in the 
possession of a stranger to the writ, where the of- 
ficer acts in good faith under a bond of indemnity.*® 
A sheriff or constable is within a statute providing 
that every officer who fails or refuses to perform 
any duty imposed on him by law shall be guilty of 
a misdemeanor,®® and a deputy has also been held 
to be within such a statute;?* but a deputy is not 
subject to prosecution for an act or default under 
a statute making his principal criminally liable 
therefor.?® An officer is not criminally responsi- 
ble for a default or misfeasance of his deputy,®® 
except where it is done by the deputy in the officer’s 
name and as his act;*® and, on the other hand, an 
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officer cannot escape criminal liability for an act 
or omission on the ground of a default of his dep- 
uty in connection therewith.‘ 


In absence of statute making it so, an official 
default or misconduct on the part of an officer does 
not as such constitute a criminal offense or render 
him hable to prosecution therefor.*? 


[§ 1113] B. Indictment.4? The indictment, in a 
criminal proceeding against a sheriff or constable, 
must fully and certaily describe and identify the 
offense and allege the essential elements thereof,** 
and an indictment for failing to return an execu- 
tion must set forth at least the substance of the 
execution.4® It has been held that an indictment 
for neglecting to execute a warrant is sufficient if 
it sets out a warrant legal upon its face,*® and avers 
that the offense was an injury to the state,*” without 
setting out facts showing authority for its issuance; 
but there is also authority for the view that the in- 
dictment must allege the truth of the recitals of 
the warrant as to the authority to issue it.48 An 
indictment for failing to pay over fines, penalties, 
and forfeitures collected by the officer as a part 
of the school fund need not allege that the same 
were withheld wilfully or with a fraudulent in- 
tent,*® nor need the money be denominated as a 
part of the school fund.®® Each count in the in- 
dictment must be sufficient in itself,°+ and aver- 


State v. Joyce, 2 N. C. 43. 


25. U.S. v. Bill, 24 F. Cas. No. 14,- 
DIS a2. Oranchy ©, %C.. 202; 


{a] Corrupt motive.—It has been 
held that in a prosecution against a 
constable for wantonly sacrificing 
property taken under execution, the 
jury cannot find him guilty, unless 
they are satisfied that he acted from 
a corrupt motive. U.S. v. Bill, 24 F. 
Cas. No. 14,593, 2 Cranch C. C. 202. 


26. Mahar v. State, 28 Ark. 207; 
State v. Longley, 10 Ind. 482. 


Zi.) tate VN. Berry, L6S°N. C. 371, 
85 SE 387. 


[a] Process issued in civil action. 
—The failure of an Officer to execute 
process issued in a civil action is 
within a statute making guilty of a 
misdemeanor an officer who shall re- 
fuse or neglect to return “any pre- 
cept, notice, or process, to him 
tendered or delivered, which it is his 
duty to execute.” State v. Berry, 169 
ING Ch BHA iy TDi Kit 


28. State v. Johnston, 2 N. C. 2938; 
State v. Joyce, 2 N. C. 43, 


29. State v. Reichman, 135 Tenn. 
653, 188 SW 225, 135 Tenn. 685, 188 
Sw 597. 


[a] What constitutes notice.—Un- 
der a statute making an officer guilty 
of a misdemeanor if, with notice of 
an unlawful act, he neglects or re- 
fuses to do his duty in the prevention 
of the public offense, knowledge com- 
ing to the officer from any source is 
‘notice’? within the meaning of the 
statute, and to make action by him 
imperative it is not necessary that he 
shall see with his own eyes an offense 
committed or about to be committed, 
but it is a violation of duty for him 
to ignore common knowledge of law 
violations or intentionally to avoid 
being where he has reason to believe 
such offenses are being committed. 


State v. Reichman, 135 Tenn. 653, 188 
SW 225, 135 Tenn. 685, 188 SW 597. 


30. Housh vy. Peo., 75 Ill. 487; Com. 
Vv. Medland, 5° Pa. Co. 288; Peo. v. 
Rivera, 25 Porto Rico 569, 570 [cit 
Cyc]; Gordon v. State, 2 Tex. A. 154. 


[a] Validity of warrant under 
which arrest was made.—dAn officer 
will not be held criminally liable for 
allowing the escape of a prisoner 
where the affidavit on which the war- 
rant under which he was arrested was 
issued fails to give the court issuing 
it jurisdiction. Housh vy. Peo., 75 
Ill, 487. 


31. U.S. v. Evans, 25 EF. Cas. No. 
15,064, 1 Cranch C. C. 149. 


32. Doyle v. State, 49 Ala. 28. 

33. Pippin v. State, 36 Tex. 696. 

34. Pippin v. State, supra. 

35. ‘State v. atom, 69 N.C. 35. 

36. State v. Berry, 169 N. C. 371, 
85 SE 387; State v. Furguson, 76 N. 
Crist Gordon Vv, Staite, 2 Mex. A: 
154, 

37. State v. Berkshire, 2 Ind. 207. 


38. State v. Kirby, 41 La. Ann. 298, 
6 S 578. 

39. State v. Johnston, 2 N. C. 293; 
Com. v. Lewis, 4 Leigh (31 Va.) 664. 


40. State v. Johnston, 2 N, C. 293; 
Com. v. Shields, 50 Pa. Super. 1. 


41. Com. v. Shields, supra. 

42. State v. White, 5 Sneed 
(Tenn.) 620. 

43. 


In general see Indictments and 
Informations 31 C. J. p 548. 


44. Doyle v. State, 49 Ala. 28; 
State v. Longley, 10 Ind. 482; State v. 
Williams, 4 Ind. 398. 


[a] Rule applied.—(1) An in‘dict- 
ment against a sheriff for failing to 
render to the county treasurer a writ- 
ten sworn statement of the moneys 


received by him for the county, as 
required by statute must contain an 
averment that the moneys were re- 
ceived by the sheriff in his official 
character, and must also specify with 
certainty the .term and year when 
such alleged failure occurred. Doyle 
v. State, 49 Ala. 28. (2) An indict- 
ment against a sheriff charging that 
he procured a designated person to 
make a purchase for his benefit, and 
that such person did then make such 
purchase with intent to defraud, etc., 
is insufficient, as the intent to de- 
fraud was the gist of the offense and 
should be charged to exist in the 
sheriff, and not alone in the person 
through whom he made the purchase. 
State v. Williams, 4 Ind. 393. (3) 
Where, under the statute, it is op- 
tional with the constable to pay over 
money collected on execution to the 
justice or to plaintiff, an indictment 
for failure to pay over must allege 
nonpayment to either. State v. Long- 
ley, 10 Ind. 482, 


45. State v. Smith, 5 Blackf. 
(ind.) 327. 
46. Stewart v. State, 4 Blackf. 
Gna) Lia: 


To same effect State v, 
Furguson, 76. N. C. 197. 


47. Stewart v. 
(ings) Mid. 


48. Peo. v. Weston, 4 Park. Cr. 
(GSR NA) BAG: 


49. Mahar v. State, 28 Ark, 207. 
50. Mahar v. State, supra. 
51. State v. Longley, 10 Ind. 482. | 


[a] Thus, where the statute al- 
lows a constable to pay to plaintiff 
or to the justice all money collected 
by him by virtue of any writ, a count 
in an indictment for a failure to pay 
over money collected, which alleges 
only that he has not paid it to plain- 
tiff, without alleging that he has not 
paid it to the justice, is defective; as 
is also a count alleging merely that 
on the expiration of his term of office 


State, 4 Blackf. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ments in one count cannot aid defects in another.®? 
Where a corrupt motive is an essential element of 
the offense, allegations with respect to such motive 
are not surplusage,°*? and an indictment is not bad 
because, if they are disregarded, it charges only 
acts which it was the duty or right of the officer 
to perform.®4 


[§ 1114] C. Evidence. Matters relating to evi- 


‘ 
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dence in a criminal prosecution against a sheriff or 
constable are governed by the rules applicable to 
evidence in other criminal proceedings.°°® 

[§ 1115] D. Questions for Jury. Questions of 
fact involved in determining whether or not a sher- 
iff or constable has committed an offense are for 
the jury, in a criminal proceeding against the offi- 
Gere? 


XI. LIABILITY OF PARTIES, RECEIPTORS, AND OTHERS TO OFFICER 
[By Eustace W. Tomuinson] 


[§ 1116] A. Parties. Where a sheriff or consta- 
ble, on his official responsibility, and without any 
direction from the creditor, wrongfully levies on 
and sells exempt property of a debtor under execu- 
tion, he cannot recover from the creditor the dam- 
ages recovered against him by the debtor,®? even 
though the execution creditor was present at the 
sale®S and purchased some of the property,®® or the 
proceeds of the sale were paid to such creditor,®® 
except as such officer may have been indemnified 
by the ereditor.*+ 


[§ 1117] B. Receiptors.*2 <A written contract to 
pay a specified sum of money or to redeliver on 
demand to a sheriff or constable specific articles of 
attachable property, which he has taken on mesne 
process, is a lawful contract,®* and a recital of 
the attachment in such contract is sufficient evidence 
of a legal consideration therefor.®* The liability 
of the maker of such a contract is ordinarily abso- 


the constable had the money in his 
possession but not negativing pay- 
ment to plaintiff on that day. State 


Evidence in criminal proceedings in 
 bewge see Criminal Law §8§ 947— 


lute, and dischargeable only by act of God or the 
public enemy.®®> After a legal demand®® an action 
may be maintained on such a contract so long as the 
attaching officer is under a liability to the ereditor 
or debtor for the property attached,®? and the ex- 
tent of that liability is the measure of damages.®® 
The receiptor cannot be heard to say that the val- 
ue of the property left with him is less than the sum 
stipulated to be paid in ease of its nondelivery,®® 
nor that such property belongs to a third person 
other than the execution defendant.‘ An officer 
cannot hold the receiptor liable for failure to rede- 
liver the property to him on demand, however, un- 
less the officer himself has become subject to some 
liability by reason of his failure to hold or sell 
the property.7:. The approval by a plaintiff in 
attachment of a person taken as receiptor for prop- 
erty attached does not exonerate the officer from 
the duty of bringing a suit upon the receipt when 


64. Foss v. Norris, 70 Me. 117. 


65. Cornell v. Dakin, 38 N. Y. 253, 
7 Transcr. A. 82. 


7 pongtey, 10 Ind. 462 56, Bledsoe v. State, 130 Ark. 122,| gg oss v. Norris, 70 Me. 117: 
52. State v. Longley, supra. 197 SW_ 17; State v. Williams, 109/ Remick vy. Atkinson, 11 N. H. 256, 35 
53. Mohler v. State, 120 Md. 325, . 

87 A 671. [a] Thus, (1) under a _ statute [a] What constitutes legal de- 


54. Mohler v. State, supra. 
55. See cases infra this note. 


fa] Admissibility.—On the trial 
of the indictment of a sheriff for em- 
bezzling fees received for serving 
writs from courts of another county 
against residents of his own county, 
it is not improper to permit the com- 
monwealth to prove that the defend- 
ant did not enter in a special account 
book, which the law required him to 
keep, nor in his monthly transcripts, 
and did not account for and pay over 
to the county treasurer, fees received 
by him for the service of other writs 
issued out of the courts of other ad- 
joining counties, which were not em- 
braced in any of the counts of the in- 


‘dictment. Com. v. Shields, 50 Pa. Su- 
per. 1 
[b] Sufficiency—In a criminal 


proceeding against a sheriff for will- 
fully failing to serve a writ to seize 
and burn gambling devices, evidence 
that the gambling houses were richly 
furnished and equipped with gam- 
bling devices and paraphernalia, and 
that several writs were placed in the 
officer’s hands for service, and that 
the returns thereon showed the 
seizure and destruction of only an in- 
significant amount of such devices 
shown to have been in use at the 
time, is sufficient to support a finding 
of the jury that the officer failed to 
exercise proper diligence in the 
search for and destruction of such 
gambling equipment. Bledsoe _ v. 
State, 130 Ark. 122, 197 SW 17. 


making it the duty of an officer to 
give notice to a judge or justice of 
the peace when he has knowledge 
that any person is guilty of any vio- 
lation of certain provisions of the 
gaming law, it is for the jury to de- 
termine, in a criminal proceeding 
against the officer for nonfeasance in 
office, whether he had such knowl- 
edge, and in so doing to decide wheth- 
er, in exercising an honest and in- 
telligent judgment, would have had 
probable cause for giving such notice. 
State v. Williams, 109 Ark. 465, 161 
Sw 159. (2) In a prosecution for 
willfully omitting and failing to 
serve a writ to seize and burn 
gambling devices, the test of the of- 
ficer’s guilt or innocence is his intent, 
and so the question for the jury to 
determine is whether or not he had 
made a faithful search and honest ef- 
fort to seize the devices. Bledsoe y. 
State, 130 Ark. 122, 197 SW 17. 


57. Russell v. Walker, 150 Mass. 
531, 23 NE 383, 15 AmSR 239; Kane 
v. Dauernheim, 60 Mo. A. 64. 


58. Russell v. Walker, 150 Mass. 
531, 23. NE 383, 15 AmSR 239. 
59. Russell v. Walker, supra. 


60. Russell v. Walker, supra; Kane 
v. Dauernheim, 60 Mo. A. 64. 
61. Indemnity to officer see supra 
§§ 555-606. 
62. “Receiptor” 52 C. J. p 1191. 
63. Foss v. Norris, 70 Me. 117; 
u 


Cornell v. Dakin, 38 N. Y. 253, 
Transcr. A. 82. 


mand.—(1) A legal demand is one 
properly made as to form, time, and 
place by a person lawfully author- 
ized, before or after the rendition of 
judgment in the suits in which the 
property is attached, although the 
contract contains a stipulation for 
redelivery of the property “within 
thirty days after judgment in such 
actions if no demand be made’; and 
it is no valid objection to the demand 
that the sheriff’s deputy calls upon 
the receiptor to redeliver the articles, 
or in default thereof to pay according 
to his alternative stipulation. Foss 
v. Norris, 70 Me. 117. (2) Where a 
sheriff has delivered attached goods 
to a person who agreed to redeliver 
on deman'd, a demand at the dwelling- 
house of such person, although in his 
absence, is sufficient to charge him 
with the value of such articles in an 
action against him by the sheriff. 
Remick v. Atkinson, 11 N. H. 256, 35 
AmD 498. 


67. Foss v. Norris, 70 Me. 117. 

68. Foss v. Norris, supra. 

69. Cornell v. Dakin, 88 N. Y. 258. 

70. Cornell v. Dakin, supra. 

71. Fisher v. Bartlett, 8 Me. 122, 
22 AmD 225; Lewis v. Webber, 116 
Mass. 450; Hayes v. Kyle, 8 Allen 


(Mass.) 300; Burt v. Perkins, 9 Gray 
(Mass.) 317; Dewey v. Field, 4 Mete. 
(Mass.) 381, 388 AmD 876; Learned v. 
Bryant, 13 Mass, 224; Perry v. Wil 
liams, 39 Wis. 339; Heath v. Keyes, 


35 Wis. 668; Connaughton y. Sands, 
Bae ee 387; Main v. Bell, 27 Wis. 
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the property is not produced.‘ Where the receiptor 
of attached property refuses to deliver it to the 
officer, who demands it for the purpose of levying 
an’ execution on it, and such refusal is the only 
reason why the execution is not levied, such re- 
ceiptor is estopped, in an action of assumpsit against 
him by the officer on the receipt, from taking any 
advantage of the fact that no levy has been actually 
made;‘* and where the receiptor conceals from 
the levying officer his ownership of property and 
suffers the same to be seized as the property of de- 
fendant in the process, thus preventing a possible 
levy on other property, he is estopped from elaim- 
ing the goods as his own when sued on the receipt,‘* 
although where the receipt does not admit that 
defendant in the process is the owner of the prop- 
erty, and the receiptor at the time asserts ownership 
in himself, he is not estopped to set up such own- 
ership in an action upon the receipt.*®> An officer 
who has delivered attached property to a third per- 
son, taking an accountable receipt therefor, is not 
deprived of his right of action on the receipt by 
the act of-a creditor in executing to the receiptor 
a writing acknowledging the receipt of the net pro- 
ceeds of the sale of the property.’® In an action 
by an officer upon a receipt for property attached, 
irregularities in the proceedings in the original suit 
constitute no defense, provided the judgment was 
valid.77 Even the reversal of the judgment on 
which an execution issued will not bar an action 
in favor of the officer on a receipt for property taken 
on such execution;’® and if the property receipted 
for has been restored to the original owner before 
the action is brought by the officer, the rule of dam- 
ages is the amount of the officer’s fees.’® 


[§ 1118] C. Obligors on Jail Limits Bond. A 
sheriff or constable who is subjected to lability by 
reason of the escape of a prisoner who had given 
a jail limits bond is entitled to recover against the 
obligors on such bond for the injury which he has 
thus suffered,®° unless the judgment against him 
was rendered in consequence of his failure to avail 


72. Allen v. Doyle, 33 Me. 420. ite 
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himself of a good defense known to him at the time.8” 


[§ 1119] D. Obligors on Bail Bond. Where a 
sheriff or constable who has taken a bail bond omits 
to assign it, and is in consequence held as special 
bail, and compelled to pay the amount recovered in 
the action, he may sue on the bond as a common- 
law bond, and recover from the obligor the amount 
for which he has been held lable.*? It has been 
held that the officer cannot recover in such case 
until he has paid the money,*®* or at least until a 
judgment has been recovered against him for it;** 
but there is authority for the view that where one 
arrested does not appear and put in bail within the 
time prescribed by the bail-bond, and the arresting 
officer is ruled against, and attachment against him 
ordered before bail is put in, he may recover on 
the bond for such default, although he has not ac- 
tually paid the costs of the attachment or put in 
bail to the original suit, or been subjected to any 
further liability.®® 


[§ 1120] E. Third Person Obtaining Seized Prop- 
erty. One who, by threats’ or promises to hold him 
harmless, induces a sheriff or constable to deliver 
to him property which he has levied on, is liable to 
the officer for the loss or damage sustained by him 
where he is subsequently compelled to pay to the 
execution plaintiff the value of the property so re- 
linquished.°® 

[§ 1121] F. Actions by Officers®*’7—1. Right of 
Action—a. In General. A sheriff or constable who 
is entitled to the custody and possession of prop- 
erty has a right of action in damages or otherwise 
to protect his possession and to shield himself from 
responsibility ;°8 but his right of action is limited 
by the degree of lability to be entailed on him 
should he illegally part with the property which it 
is his duty to hold.*® So where an officer who has 
reduced personal property to possession by a levy 
thereon is dispossessed he may recover the value 
of his special interest in the property in an action 
of trover®® or trespass;°! but the mere fact that 


By :—Continued. 
Against indemnitors see supra §§ 


73. Parks v. Sheldon, 36 Conn. 466, 78 Phelps v. Uandon, 2 Day 591-606. 
4 AmR 95. (Conn.) 3870. 
For fees and expenses see supra 
74. Drew v. Livermore, 40 Me. 266; 79. Phelps y. Landon, supra. §§ 1216-1218. 


Penobscot Boom Corp. v. Wilkins, 27] . 80. 


Seymour v. Harvey, 


8 Conn. 88. Robins v. Brown, 32 La. Ann. 


Ble 84d; Sawyer, Vv. Maso. (tase) | 03, Kip v. Brigham, 6 Johns. CN. ¥.) | 420; Winn v. Bleee, 6 Reb mdm 
; eWwey NV. , z S 158, i Tohns. 168 Riley v. Seymour, |100. And see cases infra notes 90, 91. 
381, 38 AmD 376; Bursley v. Hamil-| 4 Weng. (N. Y.) dete Naan | 

ton, 15 Pick. (Mass.) 40, 25 AmD 423; Evens, 2 Tyler (Vt.) 121. 89. Robins v. Brown, 32 La. Ann. 


Mansfield, 13 Pick. 
Olass 1897) Johns’ iv. Church, 12 81. 
Pick. (Mass.) 557, 28 AmD 651; Bar- AE DE 
ron v. Cobleigh, ty INEMETS 557, 35 AmD 
505; Perry v. Williams, 39 Wis. 339. 82. 


75. Bleven v. Freer, 10 Cal. 172; 83. 
Bursley v. Hamilton, 15 Pick. (Mass. ) 84, 
40, 25 AmD 428; Adams v. Fox, 17 #2 
Vt. 861; Perry v. Williams, 39 Wis. 
BOO Compare Jones v. Gilbert, 13 
Conn. 507 (where it was said that a 
receiptor to whom property has been 
delivered is not estopped from claim- 
ing it as his own, if taken wrongfully 


Robinson  v. 


inal damages 


866, 51 SE 762. 


Ransom y. Keyes, 9 Cow. (N. 90 


Higgins v. Glass, 47 N. C. 353. 
Pool v. Hunter, 49 N. C. 144. 
Pool v. Hunter, 


85. Rosenstein v. Sammons, 1 Hill 
(N. Y.) 59 (in such case at least nom- 
may be recovered). 


430. 
: Ill.—Mulheisen vy. Lane, 82 
117. 

Mass.—Ladd v. North, 2 Mass. 514. 
See Polley v. Lenox Iron Works, 4 
Allen 329 (applying the rule to a dep- 
uty sheriff). 


N. Y.—Dickinson vy. Oliver, 195 N. 
Y. 238, 88 NE 44, 


N. C.—Hampton v, Brown, 35 N. C. 


supra. 


86. Turner v. Woodward, 123 Ga. 18. 


S. C.—Alexander v. Collins, 37 S. 


for the debt of another). 87. Actions: Gi ie GS 
76. Torrey v. Otis, 67 Me. 573 (so|In general see Actions 1 C. J. p 916. F a 

holding on the Brounen me a By: aes v. Robson, 37 Wis. 

ceipt was a contract between the of- : 

ficer and the receiptor and could not once in general see Officers’ §§ 91. Ladd v. North, 2 Mass. 514; 

be discharged by the act of the cred- 335. Hampton vw. Brown, 35) IN, wes uass 


itor). 


Sheriff or constable: 


Alexander v. Collins, 37 S. C. L. 62. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an officer has process in his hands, no levy having 
been made, gives him no such interest in defend- 
ant’s property as entitles him to maintain trover®? 
or replevin®*® in respect thereof, or to recover the 
proceeds of the property from an officer who has 
seized and sold the same under a junior writ.?4 
Neither has an officer to whom an execution is de- 
livered any right of action in himself against the 
execution defendant.°® Similarly, an officer who 
has taken a bond under an order of court for the 
purchase price of property sold cannot sue thereon 
in his individual name with showing by evidence 
dehors the instrument his ownership, or liability 
to pay its amount to the beneficiaries.°* An officer 
who has attached property can maintain an action 
for it only upon the ground of his liability to the 
attaching creditor or the owner for its return;%7 
and hence in an action by such officer it is compe- 
tent to show that the property attached did not be- 
long to the debtor.°8 <A sheriff cannot maintain 
an action for other officers’ fees placed in his hands 
for collection, unless he has paid the amounts to the 
officers to whom they were due.®® After an officer 
has made a sale of property, executed the deed, de- 
livered the notes of the purchaser to the person en- 
titled to them, and returned the writ into court, he 
is without further interest in the matter and can- 
not maintain a rule against the purchaser to show 
eause why he should not comply with the terms and 
conditions of the sale as announced.t An officer 
who has levied on a debt under an attachment may 
bring an action to recover the amount;” and where 
a debtor has fraudulently assigned his property, and 
the assignee has converted it into money, which he 
has deposited with a third person, an officer who 
has attached such money while in the hands of such 
third person, so far as he could, may bring an action 
to have such assignment set aside and the execution 
paid out of said money.* In a case where an un- 
dersheriff who had farmed the profits of the sher- 
iff’s office directed a person to whom he was in- 
debted to receive quit rents, levies, and fees, and 
discount them, together with what such person owed 
on the same account, out of his own private debt, and 
give receipts, it was held that on the undersheriff 
proving insolvent, so that the sheriff was compelled to 
pay the amount to the public officers, he could recover 
against the person receiving the quit rents.* In Can- 
ada the sheriff, having the right to recover from those 
detaining them the amounts due on the building and 


92. Mulheisen v. Lane, 82 Ill. 117. 
93. Mulheisen v. Lane, supra. 


Alexander v. Collins, 37 S. C. (Va.) 14. 
L. 62. 5. 


Matlock v. Stow, 3 N. J. L. 532. | Que. Super. 532. 


96. Buisson v. Hyde, 17 La. 19. 6. 
See Wheeler v. Selden, 62 Vt. 310, 
20 A 197 (recognizing the rule). 


97. Collins v. Smith, 16 Vt. 9. 
98. Wheeler v. Selden, 


99. Goldsmith v. Pattison, 1 Harr. 
& J. (Md.) 205. 


- 3 Caldwell’s Suce., 


Supra. 8. 


[a] 
15 La. Ann. 
—A deputy 


2. Davidson v. Chatham Nat. 
Bank, 5 NYCivProe 167. 


3. Kelly v. Lane, 42 Barb. (N. Y.) 


him by another. 
Stns Homi 
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594, 18 AbbPr 229, 28 HowPr 128. 9. 
4 Morris v. Chamberlayne, 


Thibeaudeau v. St. 


Us (Cy OweB OO. ss (Ont.)33 Te 


s 
7. Joint action by officer and dep- 
uty see infra § 1125. 


Hampton v. Brown, 35 N. C. 18; 
Smith v. Joiner, 1 D. Chipm. (Vt.) 62. 


Trover or trespass for prop- 
erty taken from deputy’s possession. 
sheriff 
trover or trespass for goods seized 
by him on execution, and taken from 
Hampton v. Brown, 
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jury fund, may take in law, in his capacity of sher-' 
iff, every action necessary to effect such recovery ;° 
but a sheriff cannot maintain an action on the case 
as for a fraudulent representation, when, having 
seized goods on an execution of a third person, he 
is afterward instructed by defendant to seize the 
same goods on his execution, although, ‘on an ad- 
verse claim being set up, plaintiff in the first writ 
withdraws his execution, and defendant refuses 
to withdraw his or to indemnify the sheriff, and 
the adverse claimant afterward prosecutes the sher- 
iff, and recovers for the illegal seizure and deten- 
tion.® 


[§ 1122] b. Actions by Deputies.? It is ordinari- 
ly held that. a deputy sheriff or deputy constable 
cannot bring an action in his own name with rela- 
tion to matters connected with his official duties,*® 
although there is some authority to the contrary ;° 
but he may maintain an action on a promise made 
directly to him, although it relates to a matter 
connected with his official duties.1° ' 


[§ 1123] 2. Defenses. In an action by a sheriff 
or constable against a plaintiff in attachment to 
recover the amount of a judgment rendered against 
the officer for serving the writ, defendant may 
show that the verdict against the officer was ren- 
dered on account of his illegal conduct subsequent 
to the attachment.11 Where one arrested on execu- 
tion in a civil action gives the officer a bond for 
the liberties of the jail, permission subsequently 
given him by the officer’s deputy, who is also jailer, 
to leave the liberties, is a defense to an action by 
the ‘officer against the sureties for an escape;!* 
but it is not a sufficient plea in bar that the pris- 
oner remains within the shrievalty and was at all 
times amenable to the original execution.1? Where 
a judgment erroneously supposed to be a lien on 
property sold by an officer is paid by him out of the 
proceeds of the sale, it is a good defense to an action 
by the officer on the refunding receipt taken from 
the judgment ereditor that the officer has purchased 
from the execution defendant the realty, on which 
the judgment is clearly a lien, and has agreed to 
pay it off as part of the consideration.'# 


[§ 1124] 3. Limitations.1° The right of action 
of a sheriff or constable against a receiptor who has 
undertaken to redeliver property on demand accrues 
on his making such demand, and the statute of lim- 
itations then begins to run.t® Where an officer 


Polley v. Lenox Iron Works, 4 
Allen (Mass.) 369 (holding that a 
deputy sheriff who has attached per- 
sonal property may maintain an ac- 
tion in his own name for its conver- 


Jeff. 


Henry, 11 PAN 
; at 10. Miller v. Goold, 2 Tyler’ (Vt.) 
Jarvis v. Commercial Bank, 6 439. See Hutchinson v. Parkhurst, 1 


Aik. (Vt.) 258 (recognizing the rule). 
11. Boynton v. Morrill, 111 Mass. 4, 


12. Wemple v. Glavin, 5 AbbNCas 
(N. Y.) 360, 57 HowPr 109. 


13. Warner v. Evens, 2 Tyler (Vt.) 


121. 
cannot bring 14. Morrison v. Mullin, 34 Pa, 12. 
15. 


In general see Limitations of 
Actions 37 C. J. p 666. 


16) Pagetyvs /Lhrallieliavte 2e0. 
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has become personally liable to lien-holders by fail- 
ure to make a proper return on a receipt given by 
a purchaser at an execution sale, the statutory pe- 
riod for commencing action upon his claim against 
the person giving the receipt, by virtue of a prom- 
ised indemnity, runs from the date when the re- 
ceipt is given and not from the time when the prior 
hens are brought to the officer’s attention.17 


[§ 1125] 4. Parties;'S Joinder of Actions.° 
Where an execution plaintiff has received more 
than the amount to which he is entitled from the 
proceeds of a sale made by a sheriff or constable, 
an action to recover the excess should be brought 
in the name of the officer;?° and an action to re- 
cover excessive costs paid in an action brought 
against a sheriff is properly brought in his name 
even though the payment was made by his deputy 
out of the latter’s personal funds.?! Where two 
officers levy on the same goods by virtue of sepa- 
rate executions, they cannot join in an action against 
a person who takes the goods away;?? but it has 
been held that an officer and his deputy may jointly 
maintain an action for the value of property levied 
upon by the deputy, and taken from his possession.” 


[§ 1126] 5. Pleading.?* In an action brought by 
a sheriff as such, a complaint stating that plaintiff 
is sheritf of a named county, duly elected, qualified, 
and acting, is sufficient to show his capacity to 
maintain the action;?® and where the action is 
against a person having in his possession property 
belonging to a defendant in attachment a general 
allegation that plaintiff has title to the property 
in question by virtue of a levy thereon under an 
attachment against the property of defendant in 
the attachment suit, to whom the property belongs, 
is ordinarily sufficient on demurrer.*° In pleading 
the process of a court of. limited jurisdiction, how- 
ever, every jurisdictional fact must be plainly and 
explicitly averred.** An allegation that the action 
is brought by the direction of the court or judge 
is not necessary in an action by a sheriff to collect 
a chose in action seized under attachment,?* or 
to recover possession of attached property. zo In 
an action by an officer on a promise made to him 
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by a third person to surrender the body of a debt- 
or during the hfe of the execution, it is not nec- 
essary to allege in the declaration that there was 
an officer ready to receive the debtor at the expi- 
ration of such term.*° A declaration stating that, 
a certain judgment having been recovered, defend- 
ant, being attorney for the judgment ereditor, de- 
livered an execution to plaintiff as sheriff directing 
him to levy on certain property in the possession of 
a third person as the property of the judgment 
creditor, and that plaintiff believing such repre- 
sentation to be true levied upon and sold the prop- 
erty, and that plaintiff afterward suffered damage 
in an action brought by the owner of the property, 
has been held to be good;** and a plea to such 
declaration that defendant honestly believed that 
the property belonged to the judgment debtor and 
made such representation only for the purpose of 
assisting plaintiff in the execution of the writ has 
been held bad as not being a traverse of any partic- 
ular fact.22 Where a cautionary judgment has been 
entered in favor of an officer against an indemnitor, 
and a scire facias is issued thereon, a plea of non 
damnificatus is insufficient, it being necessary that 
the plea state facts showing a discharge from la- 
bility.*8 


[§ 1127] 6. Variance.** A complaint in an ac- 
tion by a sheriff or constable on a jail limits bond 
for an escape alleging a judgment and execution 
for a particular sum is not supported by a record 
of a judgment and execution for a different sum.*® 


[§ 1128] 7. Evidence.?® A sheriff or constable 
who, in a suit brought by himself, makes title to 
property under process of a court or magistrate must 
show that the process was warranted by a regular 
judgment or regular proceedings.*” In an action by 
an officer for the conversion of property of which 
he was in possession by virtue of a levy of process 
he must identify the property converted as that 
subject to the lien of the writ,?® and show when 
and in what manner the same was eonverted.*® 
Where an officer’s action is founded upon damage 
suffered by him, he must prove that he has actually 
been damaged.*® In an action by one officer against 


17. Mark v. Osmer, 138 Pa. 1, 20 A 
841. 

18. In general see Parties 47 C. J. 
pas 

19. In Benerat see Actions §§ 188- 
274. 

20. Longenecker  v. Zeigler, 1 
Watts (Pa.) 252, 302 (holding that 
such an action could not be main- 
tained in the name of the execution 
defendant). 

21. Britton v. Frink, 3 HowPr (N. 
Ye 02 

22. Warne v. Rose, 5 N. J. L. 809. 

23. Burton v. Winsor Utah Silver 
Min. Co., 2 Utah 240. 

Deputy’s right of action in general 
gee supra § 1122. 

24. In general see Pleading 49 C. 
Uae Dees 

25. Kelly v. Breusing, 32 Barb. (N. 
Y.) 601 [aff 38 Barb. 123]. 


[a] Time, manner, and circum- 
stances of election or appointment.— 


It is not necessary to set forth the 
time, manner and circumstances of 
the sheriff’s election or appointment, 
or the details or regularity of the 
proceedings by which he was induct- 
ed into office. Kelly v. Breusing, 32 
Barb, (N. Y.) 601 [aff 33 Barb. 123]. 


26. Kelly v. Breusing, supra. 
27. Clark v. Norton, 6 Minn, 412. 


28. Davidson vy. Chatham Nat. 
Bank, 5 NYCivProc 167. 


29. Kelly v. Breusing, 32 Barb. (N. 
Y.) 601 [aff 33 Barb..123]. 


30. Miller v. Goold, 2 Tyler 
439, 


31. Moodie v. Dougall, 12 U. C. C. 
P. (Ont.) 555. 


32. Moodie v. Dougall, supra 
(such plea, being merely in confes- 
sion and avoidance of the whole dec- 
laration, was an answer merely to 
the false representation and not to 
the direction to levy, which was the 
substance of the complaint). 


33. Neville v. Williams, 


(Vt.) 


7 Watts 


(Pa.) 421. 


34 In general see Pleading §§ 
1187-1211. 


ee Rossiter v. Downs, 4 Conn. 


Ay 36. esac see Evidence 22 C. 
Dele 


37. Clarke; 
Dunlap v. Hunting, 2 Den. 
643, 43 AmD 763. 


[a] Thus, where an officer who 
has levied on property under process 
sues to recover the property, or its 
value, from a stranger intermeddling 
thereoith, he must show, not only a 
process regular on its face, but that 
the court or officers had jurisdiction 
Mette it. Clark v. Norton, 6 Minn. 


Norton, 6 Minn. 412; 
(N. Y.} 


38. Tronson vy. 
353. 
39. Tronson v. Robson, supra. 


40. Moodie v. Dougall, 12 U. @ @ 
P. (Ont.) 555. 


[a] Thus, where a sheriff brings. 


Robson, 37 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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another, to recover the price of goods sold on an 
execution by defendant, but which had been pre- 
viously levied on by plaintiff, defendant may prove 
that the suit is being prosecuted for the use of 
plaintiff in the judgment on which the execution 
issued which was first levied, and that such judg- 
ment was given for the purpose of defrauding de- 
fendant’s creditors, who are the real defendants in 
the action.*+ Where an officer has paid the amount 
of an execution to plaintiff therein, such payment 
is not conclusive evidence, in an action by the officer 
against the execution debtor for such amount, that 
the officer received the money from defendant, but 
may be rebutted by opposing circumstances.*? A 
judgment against an officer for the escape of a 
prisoner is conclusive in an action by him against 
the obligors on a bond for the prison limits, provided 
they had notice of the pendency of the action against 
the officer,*® or appeared therein in season to make 
a defense.*+ 


[§ 1129] 8. Judgment.*® Where a sheriff or con- 
stable shows a legal right to sue and recover in an 
action brought by him, judgment in his favor can- 
not be refused because he has not accounted for 
public funds received or collected by him.#® A 
deputy who takes a judgment in the name of his 
principal against a purchaser at a sale and mixes 
up with such judgment a private demand due to 
himself cannot control the judgment, but it belongs 
to the officer.*7 Under a statute providing that in 
an action brought by a sheriff on a bond for the 
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jail liberties, if it appears to the court on a mo- 
tion in the sheriff’s behalf that judgment has been 
rendered against him for the escape, and that due 
notice of the pendency of the action against him 
was given to the prisoner and his sureties, the court 
must order a summary judgment for plaintiff, it 
must appear that due notice of the pendency of 
the action against him was given both to the pris- 
oner and his sureties.4® 


{§ 1130] 9. Damages.*® In an action by a 
sheriff or constable against an execution plaintiff by 


following whose directions the officer has subject- 


ed himself to liability and loss, the officer can re- 
cover the amount of the actual loss sustained by 
him up to or at the time of the action,®® but not 
more;°! and so where the claim against the officer 
remains unsatisfied he is not entitled to recover.” 
In an action by an officer, on the security taken by 
him for the liberties of the prison, for an escape, 
the correct rule of damage is the debt and costs on 
the execution, with interest;°? in addition to which 
the officer is entitled to recover the costs of defend- 
ing the suit against him.*+ 


[§ 1131] 10. Review.°> In accordance with the 
general rules respecting the necessity of presenting 
and reserving in the lower court grounds relied upon 
for the review of a judgment,®® objections not 
raised at the trial of an action brought by a sheriff 
or constable cannot be urged for the first time on 
appeal.°? 


XII. COMPENSATION AND REIMBURSEMENT®® 


[§ 1132] A. General Considerations—1. Right to 
Compensation Generally. At common law a sheriff 
was required to perform the duties of his office 


an action alleging that he has suf- 
fered. damage by reason of levying 
upon the property of a third person 
as that of a judgment debtor, by rea- 
son of the direction of defendant, the 
attorney for the judgment creditor, 
plaintiff must show that he actually 
suffered damage in order to maintain 
his action. Moodie v. Dougall, 12 U. 
Crc> Pa (Ont,)* 552 


41. Reed v. Lawton, 2 Watts (Pa.) 
50. 

42. 
359. 

43. Kip v. Brigham, 6 Johns. (N. 
Y.) 158, 7.Johns. 168; Riley v. Sey- 
mour, 1 Wend. (N. Y.) 143. See to 
same effect Davidson v. Hertzbach, 
15 AbbNCas (N. Y.) 185° note. 


Bellinger v. Brown, 32 S. C. L. 


44. Riley v. Seymour, 1 Wend. (N. 
Y.) 143. 
45. In general see Judgments 33 


Cc. J. p 1042. 


46. Pemberton v. Brown, 5 Litt. 
(Ky.) 3. 

47. Wilson v. Gale, 4 Wend. (N. 
Y.) 623. 


48. Davidson v. Hertzbach, 15 Abb 
Weas GN. Y.) 185 note. 

49. In general see Dec 17 
CID) 699: D 

50.' Nelson v. Cook, 19 Ill. 440. 


[a] Rule applied.—In an action 
for damages by a sheriff against a 


[By Svanutey A. Hacker] 


person by whose command he had 
made an attachment and sold on exe- 
cution certain goods, the value of 
which he has been obliged to pay to 
their real owner in another action, de- 
fendant is liable for the whole 
amount recovered of the sheriff in the 
former action, although the finding of 
the jury in that action was on sev- 
eral counts, which included the 
breaking open of the owner’s store, 
with which this ‘defendant had noth- 
ing to do; for the whole affair, in the 
eye of the law, constituted but one 


transaction. Nelson v. Cook, 19 Ill. 
440. 

51.. Churchill ‘v. Moore; 15 Kan. 
255. 

52. Churchill v. Moore, supra. 

53. Seymour v. Harvey, 8 Conn. 
oe 


Kip v. Brigham, 7 Johns. (N. 


xy) 6s, 


55. In general see Appeal and Er- 
Tors (Cy dae p’ 206, 

56. See Appeal and Prror §§ 580— 
950. 

57. Arnold v. Fowler, 94 Ma. 497, 
5 A (2:99; 

[a] Rule applied.—Where, in an 


action by a Sheriff to recover from an 
execution creditor the amount which 
the sheriff had been compelled to pay 
because a levy made by the direction 
of such creditor was excessive, no 
special objection that there was no 


gratuitously and could recover no compensation 
therefor,®® and, 
universal rule, under the statutes®® and the effect 


although at the present time the 


evidence that the sum which plaintiff 
had been compelled to pay was for 
an excessive levy was filed to plain- 
tiff's prayer for an instruction, ad- 
vantage cannot be taken of such de- 
fect on appeal. Arnold v. Fowler, 94 
Md. 497, 51 A 299. 


58. Compensation of: 


Marshal see Municipal Corporations 
§§ 1307-1309; United States Mar- 
shals [39 Cye 806]; United States 
Ceuta Court Marshal [39 Cyc 

Public officers generally see Officers 
§§ 223-286. 


59. Conn.—Preston v. 
Conn. 471. 


pee SEL Sable Co.’s Case, 3 Bland 


Mich.—Peck v. City Nat. Bank, 51 
Mich. 353, 16 NW 681, 47 AmR 577, 


N. Y.—Campbell v. Cothran, 56 N. 
Y. 279 [aff 65 Barb. 534, 1 Thomps. & 


Bacon, 4 


C. 70]; O’Brien v. Allen, 40 Mise. 693, 
83 NYS 251; Hildreth v. Ellice, 1 Cai. 
192: 


Pa.—Totton v. Cumberland County, 
tila COs LOs 


Eng.—Sneary v. Abdy, 1 Ex. D. 299; 
Dew v. Parsons, 2 B. & Ald. 562, 106 
Reprint 471, 1 Chit. 295, 18 HCL 164; 
Mitchell v. Reynolds, 10 Mod. 130, 88 
Reprint 660; Stanton v. Suliard, Cro. 
Eliz. 654, 78 Reprint 893. 


60. See statutory provisions. 
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given thereto, is that a sheriff is entitled to com- 
pensation for’ services rendered by him,*! in the 
manner and to the extent as authorized by appli- 
cable statutes®? which are not unconstitutional,®* 
and have not been repealed,*? nevertheless his right 
to compensation is wholly derived from, and depend- 
ent on, statute,®°° he is not entitled to any compen- 
sation except such as is given him by law,°®® and 
can recover no. compensation for services, although 
within the line of his duties, for which no compen- 
The statutes some- 
times contain a general provision allowing a sheriff 


sation is provided by law.°* 
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for.&8 


the services be 


compensation for services not specifically provided. 


61. Ward v.. Barnes, 95 Ga. 103, 
22 SB 133: 
62. Bigham vi State, (Tex. Civ. 


A.) 275 SW 147 [rev on other grounds 
(Commn, A.) 280 SW 1062]. 


Amount of compensation see infra 
§§ 1136-1141. 

Particular services see 
1153-1193 passim. 


Salary or fees see infra § 1135. 


Construction of statutes see infra 
§ 1134. 


63. Constitutionality of statutes 
see infra § 11338. 


64. See cases infra this note. 


[a] Statutes held repealed.—Mc- 
Fountain v. State, 203 Ala. 329, 83 S 
53 (local acts); Painter v. Polk 
County, 70 Iowa 596, 31 NW 879; Tit- 
man v. New York, 60 Hun 123, 14 
NYS 518; Murdoch v. ‘Griffenhagen, 
100 Mise. 252, 165 NYS 361; Mansel 
v. Fulmer, 175 Pa. 377, 34 A 794; Len- 


infra §§ 


hart v. Cambria County, 30 Pa. Co. 
241. 
[b] Statutes held not repealed. 


McFountain v. State, 203 Ala. 329, 83 
S 58 (Code [1907] § 6655); State v. 
Beard, 21 ‘Nev. 218, 29 P 531; Ger- 
man American Bank v. Morris Run 
ComleCow 6s IN. Yea 585) preve 9 Phun 
204]; Braswell v. Avery County, 180 
INGO. Die 0) (SEF 76 Sohn gon |v. 
Johnson, 22 Pa. Dist. 649; Veltman 
Ve Slater, 210 Tex, 193; 217 SW 373) 
Binford v. Harris County, (Tex. Civ. 
A.) 261 SW 535; Nease v. Smith, 70 
Wee Nareocoy (eo SE O10: 


65. Ark.—Miller County v. Magee, 
77 Avi. 7b2, 0 SW. (2d) 9735 974 [eit 
Cyel: 

Ga.—Clark v. Clark, 137 Ga. 189, 73 
SE 15; Ward v. Barnes, V5 Ga. 103, 
22 SH 1335 Walton County We, Dean, 
ZoGaas 91. 9% SHE Sols Hskind v. 
Harvey, 20 Ga. A. 412, 93 SH 39. 


Mass.—Rogers v. Simmons, 
Mass. 259, 29 NE 580. 


Mo.—Jackson County v. Stone, 168 
Mo. 577, 68 SW 926. 


N. M.—Baca v. Torrance County, 28 
N. M. 458, 460, 214 P 757 [cit Cyc]. 


IN. Y¥.— Black v. State, 95 N. Y. 461, 
8 NYCivProc 286 [aff 29° Hun 286]; 
Campbell v. Cothran, 56 N. Y. 279 [aff 
65 “Barb: 534, 1 Thomps. & C. 704% 
French v. Bankverein Suisse, 179 
App. Div. 371, 165 NYS 86; O’Brien 
vy. Allen, 40 Misc. 693, 83 NYS 251. 


W. Va.—Tyler County Ct. v. Long, 
72 W. Va. 8, 9, 77 SE 328, AnnCas 


1915B 808 [cit Cyc]. 

Eng.—Sneary v. Abdy, 1 Ex. D. 299; 
Colis v. Coates, 11 A. & BH. 826, 39 
ECL 438, 113 Reprint 628. 

[a] Sheriff must point to particu- 
lar statute authorizing the compen- 


155 


sation claimed by him. Northern 
Alabama R. Co. v. Lowery, 3 Ala. A. 
511, 57 S 260; Brannin v. Sweet Grass 
County, 88 Mont. 412, 293\P 970. 


66. Ark.—Miller County v. Mag 
177 Ark. 752, 7 SW (2d) 973, 974 oe 
Cyc]. 

Bee ec v. Walker, 6 Conn. 


I11.—Coles County v. Messe LD) 
Ill. 540, 63 NE 391 [rev 92 Ill. Ae "432 : 


Ky.—Oatts v. Jones, 12 B. Mon. 49. 
Nebr.—Red Willow County. v. 
Smith, 67 Nebr. 213, 98 NW 151. 


Nev.—Washoe County v. Humboldt 
County, 14 Ney. 123. 

N. M.—Baca v. Torrance County, 28 
N. M. 458, 460, 214 P 757 [cit Cyc]. 
N. Y.—Peo. v. Clinton County, 

NYS 642. 
Oh.—Mathers v. Ramsey, 
334. 


Pa.—McNees v. Armstrong County, 
20 Pa. Co. 105; Geissinger v. Hunt- 
ingdon County,’3 Pa. Cos 1062 Curtis 
v. Alleghany County, 1 Phila. 237. 


Ryburn, 


WW) 


2 Disn. 


Tex.—Templeton a9) 


Tex. 
Vt.—Fitch v. Stanton, 1 Tyler 28. 


Eng.—Davies v. Edmonds, 12 M. & 
Wi 31, 152) Reprint 1099" Phillips) ve 
Canterbury, 11 M. & W. 619, 152 Re- 
joy icrh atte 1) 5365. 


Amount of compensation see infra 
§ 1136. 


67. Ala.—Torbert v. Hale County, 
131 Ala. 148, 30 S 453; Rainer v. Mc- 
Elroy, 20 Ala. 347. 


Ark.—Miller County v. Magee, 177 
IMME AA IO SNE MCD Dien CIES Tiere 
Cyc]; Hempstead County v. Jones, 
62 Ark. 272, 35 SW 230; McHenry v. 
Hot Springs County, 57 Ark. 565, 22 
SW 175. 


Colo.—Sargent v. La Plata County 
Comrs., 21 Colo. 158, 40 P 366; Cramer 
v. Oppenstein, 16 Colo. 495, 27 P 713. 


Ida.—Hakin v. Nez Perces County, 
4 Ida. 131, 36 P 702 [foll Campbell 
eee a County, 4 dar L315 37 2 
3 . 


Iowa.—Twinam v. Lucas County, 
104 Iowa 231, 73 NW 473; Painter v. 
Polk County, 70 Iowa 596, 31 NW 879; 
King v. Shepherd, 68 Iowa 215, 26 
NW 82. 


Ky.—Suter v. Stone, 108 Ky. 518, 
56 SW 971, 22 Kyl 224; Yantis v. 
Burditt, 2 Dana 254. 


Mass.—Rogers v. 
Mass. 259, 29 NE 580. 


Minn.—Miesen v. Ramsey County, 
101 Minn. 516, 112 NW 874; Justus 
v. Ramsey County, 94 Minn. PAs al@al 
NW 943; Wagener v. Ramsey Coun- 


Vv. 
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the nature of salary 
not dependent on the performance of duties. imposed 
on, or services required of, the officer.74 

Constable is entitled to the lawful compensation 
allowed by statute;’? but, at least in the absence 
of a special contract,’* he is not entitled to com-' 
pensation for services rendered in the performance 


[§ 1132 


The commissions given by statute to sheriffs 
and other collecting officers are intended as com- 
pensation for services actually rendered,®® and the 
officer can set up no claim to the commissions unless 


rendered;’° but compensation in 
and payable in any event is 


76 Minn. 368, 79 NW 166; Chapel 
v. Ramsey County, 71 Minn, 18, 73 
NW 520 [overr Schmid v. Brown 
County, 44 Minn. 67, 46 NW 145]. 


Miss.—Thomas v. Hinds County 
Suprs., 69 Miss. 665, 12 S 558. 


Mo.—State v. Brown, 146 Mo. 401, 
47 SW 504; State v. Mason, 82 Mo. 
A. 239; Ring v. Charles Vogel Paint, 
etce., Co., 46 Mo. A. 374. 


Nebr.—Red Willow County § v. 
Smith, 67 Nebr. 213, 93 NW 151. 


Nev.—Washoe County v. Humboldt 
County, 14 Nev. 123. 


N. H.—Edgerly v. Hale, 71 
PBS Poi AS 679. 


N. Y.—Crofut v. Brandt, 58 N. Y. 
106, 17 AmR 213 [aff 46 HowPr 481 
(att 13 AbbPrNS 128)]; Peo. v. Sara- 
toga County, 45 App. Div. 42, 60 NYS 
1122; Peo. v. Clinton County, 19 NYS 
642; Benedict v. Warriner, 14 HowPr . 
568. 


| ty, 


IN. Ge 


N. D.—Wilson v. Cass County, 8 N. 
D. 456, 79 NW 985. 


Oh.—Home Bldg., ete., Co. v. Hos- 
kins, 8 OhS&C 437, 6 OhNP 274. ; 


Pa.—Lehigh County v. Semmel, 124 
Pa. 358, 16 A876 [rev 5 Pa. Co. 4tiie 
Dougherty v. Cumberland County, 26 
Pa. Super. 610; Price v. Blair County, 
6 Pa. Dist. 313; Davison v. Franklin 
County, 5 Pa. Dist) 745) 28) eae. 
374; Price v. Lancaster County, 24 
Pa. Co. 225; Hancox We VWenanseo 
County, 20 Pa. Co. 508; Gillon v. Pot- 
ter County, 19 Pa. Co. 540; Hulsizer 
v. Northampton County, 19 Pa. Co. 
385; Geissinger v. Huntingdon Coun- 
Wye pose dees, Co. 106; Allen v. Warren 
County, 2 Pa. Co. 532) [foll Rottonv. 
Cumberland County, 11 Pa. Co. 316]; 
Curtis vy. Alleghany County, 1 Phila. 
237. 

S. C.—Lancaster v. Barnwell Coun- 
ty, 40 S. CG. 445, 19 SE 74; State v- 
Charleston Dist. Sheriff, 12 S. Cc. L. 
419. 

Wis.—Crocker v. Brown County, 35 
Wis. 284 [foll McDonald v. Milwau- 
kee County, 41 Wis. 642]. 

A Ont.—Grant v. Grant, 10 Ont. Pr. 

0. 


[a] 
HO cen ena v. Brewer, 
130. 


68. See statutory provisions, 


69. Barnes vy. Jackson, 2 Sneed 
(Tenn,.) 416. 


70. Barnes v. Jackson, supra. 


71. Tucker v. Shoemaker, 149 Ga. 
250, 99 SE 865, 


72. Sanders v. Young, 220 Ala. 94, 
124 S 225. 


73. Hartley v. Granville, 216 Mass. 
38, 102 NE 942, 48 LRANS 392, Ann 
Cas1915A 725. 


No compensation for services 
59 Ala. 


For later cases. developments and changes in the law see Annotations, same title and section number, 


§§ 1132-1134] 


of his public duties,74 unless express provision for 
compensation is made by statute;7° 
is precluded by statute, or by judicially established 


principles of public policy, from 


collecting from the county for his own use a fee 
for a particular service, he cannot demand and col- 
Obviously, he is 
not entitled to the compensation provided by a 
statute which was repealed before the commence- 


lect it for the use of the state.“® 


ment of his term of office.** 


74. Hartley v. Granville, supra; 
De Vinney v. Clearfield County, 19 Pa. 
Dist. 350, 36 Pa. Co. 651; Altemose v. 
Monroe County, 15 Pa. Dist. 220. 


[a] Theory of law “is that those 
chosen to such office by their fellow 
citizens will accept and execute the 
office either from a sense of public 
duty or under the compulsion arising 
from the pecuniary forfeit entailed 
by a refusal, and not from hope of 
money gain.’ Hartley v. Granville, 
'216 Mass. 38, 40, 102 NE 942, 48 LRA 
NS 392, AnnCas1915A 725. 


75. See statutory provisions. 


76. Walsh v. Luzerne County, 
Pa. Super. 425. 


77. Hagerty v. Williams, 
AN237, 232) P 1001. 


[a] Statutes held repealed.—In re 
Hageman, 218 Fed. 708 (Pa. Act April 
8, 1872 § 2); Simonton v.. El Dorado 
County, 22 Cal. 554; Hays v. Cumber- 
land County, 5 Pa. Super. 159; Boyle 
vy. Luzerne County, 17 Pa. Co. 214. 


36 


wOmi@als 


78. See Constitutional Law 12 C. 
Jeep ODS. 

79. See Statutes [36 Cye 929]. 

80. See cases infra this note. 

[a] Statutes upheld.—(1) The 
legislature has power to fix the 


amount of the compensation to be 
paid a sheriff for services required of 
him, including a fee or remuneration 
for the feeding of a prisoner; and 
its exercise of this power does not 
conflict with a constitutional provi- 
sion investing county courts with ex- 
clusive original jurisdiction of mat- 
ters of local concern to the respective 
counties. Cain v. Woodruff County, 
89 Ark. 456, 117 SW 768. (2) A stat- 
ute changing the per diem allowance 


to a sheriff for victualing each pris- }} 


oner in jail is not unconstitutional as 
applied to a sheriff in office at the 
time of its passage. Dane v. Smith, 
54 Ala. 47. (3) As applied to an offi- 
eer elected prior to its passage, a 
statute providing that a sheriff shall 
be allowed his actual expenses, in- 
stead of the mileage authorized by a 
prior statute, for the transportation 
of persons to a state prison, reform 
school, or insane asylum, does not 
violate a constitutional provision 
that no law shall increase or dimin- 
ish the salary or emolument of a pub- 
lic officer after his election or ap- 
pointment. Scharrenbroich v. Lewis, 
ete., County, 33 Mont. 250, 83 P 482. 
(4) A statute authorizing the county 
board of any county to change the 
method of compensating the sheriff 
to that of a fixed salary, in lieu of 
all other compensation, does not vio- 
late a constitutional provision requir- 
ing the legislature to establish but 
one system of county government, 
nor does it, although declared appli- 
cable to all sheriffs, including those 
holding office at the time of its pas- 
sage, violate a constitutional provi- 
sion that the compensation of a pub- 
lic officer. shall neither be increased 
nor diminished during his’ term. 
State v. Erickson, 120 Wis. 435, 98 
NW 253. (5) The legislature has 
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and, where he 


demanding and | in determining 


utes. 


[§ 1133] 2. Constitutionality of Statutes. 
general rules by which the constitutionality’*® and 
validity’® of statutes are tested are to be applied 


fo, Crdel’ A103 


The 


whether statutes relating to the 


compensation of sheriffs and constables are viola- 
tive of constitutional provisions.*°® 

[§ 1134] 3. Construction and Operation of Stat- 
In considering statutes relating to the com- 
pensation of sheriffs or constables the courts will 


give effect to the legislative intent,*t and adopt 


constitutional power to limit the 
amount of compensation which a 
sheriff or constable shall receive for 
the performance of the duties of his 
office. Johnston y. Los Angeles 
County, 5; Cal. Unrep: Cas. 568, 47 2 
374. (6) A statute prohibiting con- 
stables from charging or accepting 
any fee, or other compensation in ad- 
dition to their salary, does not vio- 
late the constitution. McAllister v. 
Armstrong County, 20 Pa. Co. 201. 
(7) A statute which, when defendant 
is convicted and condemned to pay 
costs, allows the sheriff, in addition 
to the limited sum to be paid by the 
county in all criminal cases, certain 
fees, which are to be recovered as 
costs from defendants, is not in vio- 
lation of a constitutional provision 
limiting the amount to be paid by 
each parish to its sheriff for his 
services in criminal matters. Parish 
Bd. v. Hebert, 112 La. 467, 36 S 497. 
(8) A statute ‘allowing a sheriff three 
thousand five hundred dollars per 
year for office expenses is not con- 
trary to a constitutional provision 
limiting a sheriff’s compensation to 
three thousand dollars per year and 
office expenses, as the effect is sim- 
ply to fix three thousand five hundred 
‘dollars as a maximum to be allowed 
for office expenses. Cecil v. Anne 
‘Arundel County, 121 Md. 696, 87 A 
1106. (9) A statute providing that 
the fees allowed constables for serv- 
ices in criminal actions other than 
felonies shall not exceed a designat- 
ed amount for any one quarter is not 
in conflict with a constitutional pro- 
vision which makes it the duty of the 
legislature to regulate the fees of of- 
ficers in proportion to their duties, or 
invalid as being a local and special 
law. Fieckenstein v. Placer County, 


DLCalsmnrep. Casi (4. 3s) Oo. 
| [b] Charter provisions upheld.— 
Martin v. De Shields, 187 Cal. 340, 


203 P 118 (county charter fixing com- 
pensation of sheriff); Gould v. Bal- 
timore, 120 Md. 534, 87 A 818 (city 
charter giving the city power to 
Ser the compensation of consta- 
bies). 


[ce] Statutes held invalid or un- 
constitutional.—(1) A statute pur- 
porting to fix the salaries of sheriffs 
may violate a constitutional provi- 
sion by failing to make the salaries 
uniform. Fulk v. Monroe County, 46 
Ind. 150. (2) There is no justifica- 
tion for special legislation specifical- 
ly regulating the ex officio compensa- 
tion of the sheriff of a county of 
average population, business, and re- 
sources, and taking the matter of his 
compensation out of a statute pro- 
viding for the ex officio compensation 
of sheriffs generally. Shanks’ v. 
Hawkins County, 160 Tenn. 148, 22 
SW (2d) 355 (dealing with a statute 
primarily affecting the sheriff of one 
county as an individual, rather than 
the county in its governmental ca- 
pacity). (3) A statute depriving 
sheriffs throughout the state of all 
fees and providing salaries for only 
part of such sheriffs is unconstitu- 
tional. Hickman v. Wright, 141 Tenn. 
412, 210 SW 447. (4) A statute pre- 


scribing the fees of sheriffs in coun- 
ties having less than a certain num- 
ber of inhabitants violates a consti- 
tutional provision prohibiting the 
passage of any local or special law 
regulating the affairs of counties. 
Harpe v. Wyoming County, 24 Pa. 
Dist. 554; Kradel v. Butler County, 
24 Pa. Dist. 106; Meyers v. North- 
ampton County, 22 (Pa. Bist? tiv; 
Glass v. Northumberland County, 22 
Pa. Dist. 753; Hochard v. Somerset 
County, 922 Pa. Dist. il.) Jonesen 
Chester County, 21 Pa. Dist. 742; 
Reese v. Tioga County, 44 Pa. Co. 353. 
(5) Also, a statute applicable only in 
the counties of one judicial circuit, 
and purporting to make the costs and 
fees of a sheriff the property of a 
county, has been invalid as a special 
law relating to a matter covered by 
existing general laws. Harris Coun- 
ty v. Williams, 167 Ga. 45, 144 SE 
756. (6) A statute allowing compen- 
sation to constables for services ren- 
dered prior to its enactment violates 
a constitutional provision forbidding 
legislation giving any extra compen- 
sation to public officers after serv- 
ices have been rendered. Edwards 
v. McLean, 23 Pa. Super. 43. (7) If 
a statute has for its object and pur- 
pose an increase of the compensa- 
tion of a sheriff over and above the 
amount limited by constitutional pro- 
vision, it is invalid. Green v. State, 
122 Md. 288, 89 A 608. (8) If retro- 
active, a statute providing that a 
sheriff's salary, which under existing 
law was payable only out of fees, 
commissions, and emoluments earned 
and collected by him, shall be payable 
out of the general fund of the county, 
is violative of a constitutional pro- 
vision that, where the salary of a 
county officer is provided, it shall be 
payable only out of the fees actually 
‘collected in all cases where fees are 
‘prescribed. Clear Creek County v. 
Straub, 75 Colo. 495, 226 P 1087. 


[d] Partial invalidity.—(1) A 
statute imposing additional duties 
without additional compensation is 


unconstitutional as applied to officers 
elected or appointed before its pas-. 
sage but not as to officers- subse- 
quently elected or appointed. Com. v. 
Kromer, 4 Pa. Co. 241. (2) A statute 
fixing the salary of a sheriff at three 
thousand dollars per year, and fur- 
ther providing that he shall receive 
three hundred dollars for each execu- 
tion of a death sentence, is contrary 
to a constitutional provision limiting 
the compensation of sheriffs to three 
thousand dollars per year, and as to 
the fee.for the execution of a death 
sentence it is void. Cecil v. Anne 
Arundel County, 121 Md. 696, 87 A 
10 GCS ew Ae eS tactuite: establishing a 
fee bill may be valid as fixing the 
fees for particular items of service, 
although it contains an unconstitu- 
tional provision limiting the yearly 
or monthly total of fees. Kiernan v. 
Swan, 131 Cal. 410, 63 P 768. 


81. Cal.—Orr v. Kern County, 4 
Cal. Unrep. Cas. 754, 37 P 649; Nel- 
son v. Breen, 98 Cal. 245, 33 P 85. 


Iowa.—Dallas County v. Hanes, 135 
Iowa 550, 118 NW 345; Garber v. 
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such a construction as will give effect to all the 
words of the provision in question.*? Such statutes 
are, aS a rule, prospective only in their operation,*? 
and generally,** although not always,®° apply only 
to officers subsequently elected or appointed, and 
not to present incumbents. Also, such statutes will 
be construed so to conform to, rather than to con- 
flict with, the constitution,®® where such a construc- 
tion is proper and reasonable.** 


One or more statutes. Where there is only one 
statute fixing the fees of constables, that is the 
only statute to be construed in determining the 
fees of a constable for services performed other 
than as a sheriff’s officer.88 While two statutes in 
reference to the compensation of sheriffs will be con- 
strued so as to give effect to both, if possible,*® 
yet, in so far as they may be in conflict, a subse- 
quent local act will prevail over a general law.°° 
In ascertaining the intention of the legislature with 
reference to a statute establishing a fee bill a 
contemporaneous construction put on the same words 


Clayton County, 19 Iowa 29. 92 S 108. 
Nebr.—Porter v. Merrick County, 91. 
42 Nebr. 397, 60 NW 588. 374. 
N. J.—American Ins. Co. v. An- 92. 
drew, 30 N. J. Ea. 87. 4 Pa. 
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Davison v. Franklin, 18 Pa. Co. 


Humer vy. Cumberland County, 
Dist. 588, 16 Pa. Co. 552. 


Oe 
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of a previous fee bill should be taken into consid- 
eration;®! but the fact that the words of a stat- 
ute differ from the words of a prior statute on the 
same subject is indicative of a legislative intent 
that they shall have a different meaning.®? 


Strict construction. By reason of the fact that 
they are in derogation of the common law,°? or give 
costs in criminal prosecutions,’* statutes relating 
to the compensation of sheriffs are sometimes strict- 
ly construed.®® 


[§ 1135] 4. Salary or Fees. According to the 
applicable statute in force at the time in the county 
of which he is an officer,®® and the effect accorded 
thereto, a sheriff is variously compensated by fees 
or commissions for particular services performed,®? 
a fixed salary,®® or both fees and salary.®® Stat- 
utes, changing the mode of compensating a sheriff 
from a fee system to a salary in lieu of fees,? will 
be accorded effect,? as will also statutes authoriz- 
ing the county board of a county to change the 
method of compensating the sheriff of that county.® 


salary in lieu of (Hewitt v. White, 
78 Mich. 117, 43 NW 1048), (2) or in 
addition to (Williamson v. Gila Coun- 
ty, 5b Ariz. 237;.52 P 353), feeseecs) 
Also the sheriff cannot be compelled 
to aceept a certain sum or sums of 


Or.—Landis v. Lincoln County, 31 
Or. 424, 50 P 530. 


Tex.—Harris County v. Hammond, 
(Civ. A.) 203 SW 445. 


82. Bell v. Weddington, 
561, 6 NW 781. 


83. Kountze v. Train, 4 Nebr. 291. 


[a] Repeal of statute allowing 
the sheriff certain commissions does 
not operate retrospectively, so as to 
deprive him of commissions to which 
he had become entitled, but which 
had not been collected, when the re- 
pealing act was passed. Barron v. 
Tart, 18 Ala. 668. 


84. Smith v. Mathews, 155 Cal. 
752, 103 P 199 (the act of March 18, 
1907, relating to compensation of 
constables of townships having a 
population of five hundred in coun- 
ties in the fourteenth class); Apple- 
still v. Gary, 18 Cal. A. 385, 123 P 228 
(the act of May 1, 1911, relating to 
compensation of sheriffs of the thir- 
ty-sixth class); Davidson v. New 
York, 13 Daly (N. Y.) 252; Hancox 
v. Venango County, 20 Pa. Co. 508. 


Statutes increasing compensation 
see infra § 1137. 


85. Crocket v. Mathews, 157 Cal. 
153, 106 P 575 (St. [1909] c¢ 208, re- 
lating to compensation of constables 
in counties of the fourteenth class). 
See Saylor v. Trotter, 148 Tenn. 359, 
375, 255 SW 590, 257 SW 93 (act tak- 
ing effect at a future date applies to 
an officer who, although elected short- 
ly prior thereto, begins a term of of- 
fice on or after the date set for the 
taking effect of the statute). 


86. Davidson v. New York, 13 Daly 
(Nx YY.) 252. 

87. Green v. State, 122 Md. 288, 89 
A 608. 

8g. Long v. Northumberland Coun- 
ty2=20"Pa.)Co. 7.0; 

89. McFountain v. State, 203 Ala. 
S79 583 iS hoo. michter Vv. St. Paul, 


29 Minn. 198, 12 NW 532; Williams 
v. McLendon, 44 S. C. 174, 21 SE 616. 


90. Henry v. Wiggins, 207 Ala. 251, 


54 Iowa 


93. Baca v. Torrance County, 28 
N, M. 458, 214 P 757; Tyler County 
Ci Nv. hone 72 Wi View Sait SH o2S. 
AnnCas1915B 808. 


[a] Law will not be extended hbe- 
yond its letter.—Northern Alabama 
Rear v. Lowery, 3 Ala. A. 511, 57 S 


94. State v. Brewer, 59 Ala. 130. 
95. See cases supra notes 98, 94. 
96. See statutory provisions. 


97. Ariz.—Williamson Vs 
County, 5 Ariz. 237, 52 P 353. 


POA eS 0 v. Bacon, 4 Conn. 


Gila 


Pe eee v. Fisher, 30 La. Ann. 

o . 

FE gia a ge v. Wiley, 20 
Md.—Hall v. Belt, 8 Gill & J. 470. 


N: J:—Daly: vo Ely, 53> N. we Ha: 
270, 31 A 396. 


N. Y.—Woodruff v. Imperial F. Ins. 
CO. 90eNE OY bel. 


see C.—Kincaid v. Smyth, 35 N. C. 


Ora ash v. Good, 19 Or. 85, 23 P 


Me. 


82 


Pa.—Lenhart v. Cambria County, 
216 Pa. 25, 64 A 876 [aff 29 Pa. Super. 
350]; Boyle v. Luzerne County, 17 Pa. 
Co. 214, 8 Kulp 141. 


a C.—Huger v. Osborne, 1 S. C. L. 


A aks ath v. Jackson, 2 Sneed 


Wis.—Northern Trust Co. v. Sny- 
erie Wis. 516, 89 NW 460, 90 Am 


Eng.—Sneary v. Abdy, 1 Ex. D. 299; 
Dew v. Parsons, 2 B. & Ald. 562, 106 
Reprint 471, 1 Chit. 295, 18 ECL 164. 


[a] Fees as exclusive compensa- 
tion.— (1) Where the applicable stat- 
ute in force at the time in question 
provides for compensation by fees, 
the county supervisors have no au- 
thority to vote or allow the sheriff a 


money in lieu of the fees of office al- 
lowed by statute unless he has volun- 
tarily contracted with the police jury 
oe so. State v. Fisher, 30 La. Ann, 
514. ' 


98. Ill.—Coles County v. Messer, 
eee 540, 63 NE 391 [rev 92 Ill. 
A, - 


Ind.—Starr v. Delaware County, 40 
Ind. A, 7, 79 NE 390, 76 NE 1025. 


Iowa.—Dallas County v. Hanes, 135 
Towa 550, 1183 NW 345; Holmes v. 
Lucas County, 53 Iowa 211, 4 NW 918. 


Mo.—Jackson County v. Stone, 168 
Mo. 577, 68 SW 926. ; 


Nebr.—Power v. Douglas County, 
75 Nebr. 734, 106 NW 782. 


N. J.—Hudson County v. Kaiser, 
TS Nik bb. 95-69 Angb. 


N. Y.—Matter of Beck, 157 N. Y. 
151, 52 NE 5; Peo. v. Denton, 41 App. 
Div. 386, 58 NYS 722. 


Or.—Marquam v. Sears, 36 Or. 61, 
58 P 660. 


S. C.—Gilreath v. Greenville Coun- 
ty, 70 S. C. 389, 50 SE 18. 


Wis.—State v. McClure, 91 Wis. 
313, 64 NW 992; Parsons v. Wauke- 
sha County, 83 Wis. 288, 53 NW 507. 


{a] Sheriff is not entitled to fees 
(1) in addition to his salary. O’Brien 
v. New York, 169 App. Div. 607, 155 
NYS 5388 (sheriff of Bronx county). 
(2) Accounting to county for fees re- 
ceived see infra § 1230. 


99. Peo. v. Leech, 43 Mise. 435, 89 
NYS 178. 


1. See statutory provisions. 


2. Thompson y. Person County, 
181 N. C. 265, 107 SE 1; Morris v. 
Buist, 98 S. C. 415, 82 SE 675. 


3 See cases infra this note. 


[a] Particular statutes.—(1) Un- 
der L. (1901) p 269 c 217, authorizing 
the county board of any county to 
change the method of compensation 
of the sheriff at any time before or 
during his term of office, and declar- 
ing the act applicable to all sheriffs, 
“including those now holding office,” 


For later cases, developments and changes in the law see Annotations, same title and section number, 


va 


_change, 
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Some constitutional provisions divide the sheriffs 
of the different counties into two classes, those 
in counties having more than a prescribed number 
of inhabitants being salaried, and those in counties 
having less than the preseribed number of inhabit- 


ants being compensated by fees. 


Constables are frequently compensated by fees;° 
but in some states they are paid salaries.® 


[§ 1136] 5. Amount of 
General. 


a resolution of a county board that 
the “present method of paying the 
sheriff a salary for work ‘done within 
the county” be changed, and that he 
shall thereafter be paid a salary for 
all work, wherever done, applies to a 
sheriff holding office at the time of 
the passage of the act. State v. 
Erickson, 120 Wis. 435, 98 NW 253. 
(2) Also the act applies to a county 
whose sheriff was being compensated 
at the time of its passage by a salary 
for all services in the county, and 
fees for services outside the county. 
State v. Erickson, supra. (3) Under 
Rev. St. (1898) § 694a, authorizing 
county boards severally to change the 
method of compensating sheriffs 
from the fee to the salary system, 
where a county board made such a 
it had no power to change 
back to the fee system. Northern 
Trust Co. v. Snyder, 113 Wis. 516, 89 
NW 460, 90 AmSR 867. 


4 See constitutional provisions. 
5. See statutory provisions. 


6 Pinal County v. Lewis, 22 Ariz. 
128, 194 P 1101 (since statehood). 

7. iability of county for deficit 
where fees do not reach amount al- 
lowed as salary see infra § 1206. 

8 <Ala.—Trapp v. State, 122 Ala. 
394, 25 S 194; U.S. Rolling Stock Co. 
v. Clark, 95 Ala. 322, 10 S 917. 


Cal.—Kiernan v. Swan, 131 Cal. 
410, 63 P 768; Johnston v. Los An- 
geles County, 47 P 374; Martin v. 
Santa Barbara County, 105 Cal. 208, 
38 P 687; Fleckenstein v. Placer 
County, 5 Cal. Unrep. Cas. 774, 37 P 
931. 

Colo.—Colorado Mortg., etc., Co. v. 
Messemer, 12 Colo. A. 361, 55 P 611. 

Conn.—Preston v. Bacon, 4 Conn. 
471. 

Fla.—Lang v. Walker, 46 Fla. 248, 
35 S 78. 

Ga.—McMichael v. Southern R. Co., 
117 Ga. 518, 43 SE 850; Floyd County 
v. Foster, 112 Ga. 131, 37 SE 120. 


Ill.—Carroll County v. Durham, 219 
Ill. 64, 76 NE 78. 


Ind.—Starr v. Delaware County, 40 
Ind. A. 7, 79 NE 390, 76 NE 1025, 


Mich.—Peck v. City Nat. Bank, 51 
Mich. 353, 16 NW 681, 47 AmR 577. 


Minn.—Billings v. Otter Tail Coun- 
ty, 78 Minn. 9, 80 NW 777. 

Nebr.—Power v. Douglas County, 
75 Nebr. 734, 106 NW 782; Phoenix 
Ins. Co. v. McEvony, 52 Nebr. 566, 72 
NW 956. 

N. J.—Daly v. Ely, 53 N. J. Ea. 270, 
31 A 396. 

N. Y.—Matter of Beck, 157 N. Y. 
151, 52 NE 5; Mayhew v. Duncan, 31 
Barb. 87; Mayhew v. Wilson, 10 Abb 
Pr 289. 

N. C.—Kincaid v. Smyth, 35 N. Cc. 
496. 


Oh.—Ross County v. State, 49 Oh. 
St. 373, 34 NE 735; Ketter v. Scioto 


Compensation’—a, In 
Where the amount of the compensation 
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of a sheriff is regulated by a valid statute, the stat- 
However, where the compensation of 
a sheriff or constable is in the form of a salary, it 
may, under some statutes, be fixed by the county 
and where the board fails to act, the of- 


ficer is entitled to the same compensation as that 


cannot recover 


County, 29 Oh. Cir. Ct. 149. 


Or.—Landis v. Lincoln County, 31 
Or. eek 50 P 530; Pugh v. Good, 19 
Or. 23 Pi 827. 


Saas, v. Cambria County, 
216 Pa. 25, 64 A 876 [aff 29 Pa. Super. 
350]; Lackawanna County v. Stevens, 
105 Pa, 465; Irvin v. Jones, 3 Pa. 
Dist. 782, 16 Pa.. Co) (97. Hancox ivi 
Venango ‘County, 20 Pa. Co. 508; Mc- 
Coy v. Cumberland County, 18 Pa. Co. 
459; Boyle v. Luzerne County, 17 Pa. 
Co. "214, 8 Kulp 141. 


S. C.—Mullins v. Marion County, 
72_S.-C. 84, 51 SE 535; Gilreath v. 
vaecn ills County, 70 S. C. 389, 50 SE 


Tenn.—Shaw v. Armstrong, 2 
Heisk. 420; Barnes v. Jackson, 2 
Sneed 416. 


Eng.—Dew v. Parsons, 2 B. & Ald. 
562, 106 Reprint 471, 1 Chit. 295, 18 
ECL 164. 


9. Coles County v. Messer, 195 Ill. 
540, 638 NE 391 [rev 92 Ill. A. 432]; 
Peo. v. Darrah, 84 Ill. A. 515; Win‘d- 
muller vy. Peo., 78 Ill. A. 273; Holmes 
v. Lucas County, 53 Iowa 211, 4 NW 
918; State v. Erickson, 120 Wis. 435, 
98 NW 253; Northern Trust Co. v. 
Snyder, 113 Wis. 516, 89 NW 460, 90 
AmSR 867; State v. McClure, 91 Wis. 
313, 64 NW 992; Parsons v. Waukesha 
County, 83 Wis. 288, 53 NW 507. 


[a] Salary in addition to disburse- 
ments.—Under some _ statutes, the 
county board is at liberty to fix either 
a salary which shall be in addition 
to lawful disbursements, or a salary 
which shall include such lawful dis- 
bursements. State v. Erickson, 120 
Wis. 435, 98 NW 253. 


[b] Salary may be fixed before 
services are rendered, and where the 
sheriff renders services on the faith 
of such action, there is a contract be- 
tween him and the county, which is 
binding on the county. Holmes v. 
Lucas County, 53 Iowa 211, 4 NW 918. 


{c] Salary must be fixed at meet- 
ing prior to election of sheriff.—State 
v. McClure, 91 Wis. 313, 64 NW 992. 


10. Cawley v. Pershing County, 50 
Nev. 411, 264 P 696. 


[a] Statute so providing applies 
where the county board fixes the sal- 
ary of a constable at one dollar per 
year, this being tantamount to no 
salary. Cawley v. Pershing County, 
50 Nev. 411, 264 P 696. 


P 11. Ala.—State v. Brewer, 59 Ala. 
30. 

Colo.—Colorado Mortg., ete., Co. v. 
Messemer, 12 Colo. A. 361, 55 P 611. 


Conn.—Preston vy. Bacon, 4 Conn, 


471. 


Ga.—Floyd County v. Foster, 112 


Ga. 133, 37 SE 90; Price v. Cutts, 29 
Ga. 142, 74 AmD 52; Hicks v. Moore, 
2 Ga. 240. 


Ill.—Coles County v. Messer, 195 
Ill. 540, 68 NE 391 [rev 92 Ill. A. 432], 


Iowa.—Culbertson v. Jefferson 


received by his immediate predecessor.?° 
iff is entitled only to such amount as is fixed by, or 
in pursuance of, law;11 and if a salary is fixed he 


The sher- 


additional compensation for any 


service within the line of his official duty.12 <A 


County, 1 Greene 416. 


een ee v. Wilson, 22 La. Ann. 


Me.—Sterling v. Cumberland, 91 
Me. 316, 39 A 1008. 


Mass.—Weston vy. Weston, 102 


Mass. 514. 
Mich.—Fletcher v. Kalaska Cir. 
Judge, 81 Mich. 186, 45 NW 641; 


Hewitt v. White, 78 Mich. 117, 43 NW 
1043; Peck v. Grand Aapidg Ory Nat. 


Bank, 51 Mich. 353,16 'N 681, 47 
AmR 577; Peo. v. Ingham County, 38 
tee 658; Burk v. Webb, 32 Mich. 


Minn.—Miesen v. Ramsey County, 
101 Minn. 516, 112 NW 874; Justus 
v. Ramsey County, 94 Minn. 72, 102 
NW 9438; Wagener v. Ramsey County, 
76 Minn. 368, 79 NW 166; Chapel v. 
Ramsey County, 71 Minn. 18, 73 NW 
520 [overr Schmid v. Brown County, 
44 Minn. 67, 46 NW 145]. 


Mo.—Ford v. Howard County, 3 Mo. 
Ring v. Charles Vogel Paint, 
etc., Co., 46 Mo. A. 374. 


Nebr.—O’Shea v. Kavanaugh, 65 
Nebr. 639, 91 NW 578; Phcenix Ins. 
wee V. McEvony, 52 Nebr. 566, 72 NW 


309; 


N. H.—Edgerly v. Hale, 71 N. H. 
138, 51 A 679; Burnham v. Strafford 
Ste Sav. Bank, 5 N. H. 6. 


Y.—Crofut v. Brandt, 58 N. Y. 
108. “17 AmR 213 [aff 46 HowPr 481 
(aft 13 AbbPrNS 128)]. 


re ee C.—Bryan v. Edgecombe, 84 N. 


Oh. Saks v. Smith, 2 Handy 193; 
Batters v. Scioto County, 29 Oh. Cir. 


Pa.—Hinkel v. Cumberland County, 
9 -Par Dist. 550; Price v. Lancaster 
County, 24 Pa. Co. 225; Hahn y. Derr, 
1 Woodw. 178. 


45 * C.—Smith v. Smith, 17 S. G. L. 


Wis. pag as on v. Brown County, $5 
Wis. 284 


nee Dew v. Parsons, 2 B. & Ald. 
a ee Reprint 471, 1 ‘Chit. 295, 18 


[a] Usage of court of equity will 
not warrant the sheriff in making a 
higher charge for his services than 
is fixed by the fee bill. Smith v. 
SmaIthy sie su Cruel 7 Oy 


12. Ariz.—Avery v. Pima County, 
qT Ariz. 26, 60. P 702. 


Ill.—Coles County v. Messer, 
Ill. 540, 
432]. 


Mass.—Briggs  v. 
Mass, 423. 


Nev.—State v. Beard, 21 Nev. 218, 
ZIOP Sood. 


diz Audeen County v. Kaiser, 75 
N. N. Li. 9, 69 A: 25. 


Or.—Marquam vy, Sears, 36 Or. 61, 
58 P 660. 


195 
63. NE 391 [rev 92 Tll. A. 


Taunton, 110 
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statute giving to the sheriff for services not other- 
wise provided for such sums as the board of su- 
pervisors may allow does not apply to services per- 
formed by the sheriff when not acting in his official 
capacity ;1° a statute providing for an additional al- 
lowanee to sheriffs in counties wherein sherift’s fees 
are regulated by a general law is not available to 
a sheriff whose fees and compensation are regulat- 
ed by a special act, rather than a general law,'4 
and a statute entitling a sheriff to prescribed ad- 
ditional compensation annually where the county 
does not furnish him a residence does not apply 
where the county furnishes him a suitable and sat- 
isfactory residence.t® Ordinarily, statutes fixing 
salaries for sheriffs and authorizing annual allow- 
ances for them in certain cases have nothing to do 
with the amount provided by statute for consta- 
bles.1° However, where a statute provides gen- 
erally that the fees of constables shall be the same 
as are allowed sheriffs for lke services, a subse- 
quent statute preseribing the fees to be paid sher- 
iffs becomes operative, upon its enactment, as the 
law of the state governing fees to be paid con- 
stables.17 Also, a constable who renders services 
which pertain to the office of sheriff is entitled to 
compensation according to the sherifi’s fee bill,1® 
while a sheriff who performs the duties of a con- 
stable is entitled to the fees allowed constables for 
such services,'® and can charge therefor no other 
or different fees than are allowed by law to a con- 
stable.2° Where a statute expressly allows com- 
pensation for certain services but fails to fix the 
amount, a reasonable compensation should be al- 
lowed,?+ and in fixing it the compensation fixed by 
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served by the sheriff, and appoints 
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another statute for the performance of a similar 
duty is properly taken as indicating the legislative 
measure.” 


Statutory limitation of amount of the salary, fees, 
or other compensation a sheriff or constable may 
be allowed or receive will be given effect when ap- 
plicable;?* but the sums received by a sheriff for 
the boarding of prisoners are not “fees” to be taken 
into consideration in applying a statutory limita- 
tion of the amount of the fees he may receive for 
any one year.”+ 


Per diem compensation. Where the compensation 
for certain services is fixed at a certain amount per 
day, a day’s time in the performance of such duties 
includes all the time in which the sheriff may be 
so engaged in the single calendar day.?® 


[§ 1137] b. Change. A salary fixed for a sher- 
iff continues throughout his entire term.?® Under 
a constitutional provision that no law shall increase 
the salary or emoluments of any public officer after 
his election or appointment,?? a law increasing the 
compensation of sheriffs or constables can apply 
only to officers elected or appointed after its pas- 
sage;” and where, under a constitutional provision 
empowering the board of supervisors to fix the sal- 
ary of the sheriff and providing that the salary so 
fixed shall remain in full force and effect until 
changed by general law, the board has onee fixed 
the salary, its power is exhausted?® and it cannot 
thereafter change or modify the salary so fixed.®° 
Also, the pertinent provisions of a county charter 
may, when considered together, be construed as not — 
permitting the compensation of a sheriff to be 


[c] Restriction of salary to net 


Pa.—In re State Constabulary Sala- 
ries, 16 Pa. Dist. 453. 

S. C.—Gilreath v. Greenville Coun- 
Gyn UOl iS On 809,00) SH) 18 

Wis.—Parsons v. Waukesha Coun- 
ty, 83 Wis. 288, 53 NW 507. 

13. Follensbee v. St. Clair County, 
67 Mich. 614, 35 NW 257. 

- Compensation for services outside 
of official duties generally see infra 
§ 1148. 

14 Atchison County v. 
ean en gene OS, Pi3it. 


15. Jones v. Woodbury County, 
199 Iowa 778, 202 NW 884. 

16. State v. Cooper, 27 O. C, ‘A. 
462. 
17. Williams v. State, (Fla.) 125 
358. 


Smith, 81 


s 

18. Kottcamp v. York County, 28 
Pa. Super. 96; Hunter v. Lebanon 
County, 12 Pa. Dist. 648; Diehl v. 


Dauphin County, 5 Pa. Dist. 525, 18 


Pa. Co. 146; Hannum v. Becker, 4 Pa. 
Dist. 444; Reese v. Tioga County, 44 
Pa. Co. 353; Boyle v. Luzerne Coun- 


ty,ele Pa. Coi214, 8 Kulp 1413), Cutts 
v. Rock County, 58 Wis. 641, 17 NW 
636. 


19. Mullins v. Marion County, 72 
S) Gl 384,751 SEH 535: 


[a] Salary or fees.—Where the 
statute provides that a magistrate 
may appoint a constable at a fixed 
salary, or may direct his papers to 
the sheriff, who shall receive the 
same compensation for serving them 
as a constable would be entitled to, 
and the magistrate has the papers 


no constable, the sheriff may collect 
the fees provided for constables by 
statute for the services rendered but 
is not entitled to the full salary 
named. Mullins v. Marion County, 
72 8S. C. 84, 51 SH 535. 


20. Jones County v. Arnold, 134 
Iowa 580, 111 NW 9738; Pugh v. Good, 
19, Or. 85, 23 P 827; Reese v. Tioga 
County, 44 Pa. Co. 353; Lancaster v. 
Barnwell County, 40 S. C. 445, 19 SE 
74. Compare Trapp v. State, 122 Ala. 
894, 25 S 194 (Code § 3741, authoriz- 
ing sheriffs to execute process re- 
quired of constables, and providing 
that they shall receive the same fees 
fixed for such service, does not apply 
to warrants of arrest issued by a 
committing magistrate, executed by 
a Sheriff as authorized by Code § 5209; 
and hence the sheriff is entitled to a 
fee of two dollars therefor, although 
the constable’s fee for such service, 


fixed by Code § 4576, is only fifty 
cents). 

21. Garber v. Clayton County, 19 
Iowa 29 

22. Northern Trust Co. v. Snyder, 


a Wis. 516, 89 NW 460, 90 AmSR 
867. 


23. 
[a] 


See cases infra this note. 


Allowance for ex officio serv- 
ices.—Veltman v. Slator, 110 Tex. 
198, 217 SW 3:78 [answering cert 
questions (Civ. A.) 200 SW 539, and 
answers conformed to (Civ. A.) 219 
SW 530]. 


[b] Limitation of salary to fees 
collected.—Rowden vy. Fulton County, 
132 Ark, 245, 200 SW 1010. 


earnings of office.—Henry v. Harts- 
field, 207 Ala. 485, 93 S 453. 


[d] Application dependent on 
population of city.—(1) A _ statute 
limiting the compensation of a con- 
stable holding office in a city having 
more than a prescribed number of in- 
habitants, and providing that popula- 
tion shall be determined on the basis 
of a certain number of inhabitants 
for each vote cast at the next preced- 
ing election, refers to the election 
next preceding the date on which the 
constable assumes the duties and 
functions of his office, rather than 
the election next preceding the pas- 
sage of the statute. Harris County v. 
Smith, (Tex. Civ. A.) 187 SW 701. 
(2) Also, it refers to a general or 
regular election of city officers, and 
not a special election. Harris Coun- 
ty v. Smith, supra. 


24, State v. Price, 296 Mo. 121, 246 
SW 572. 


25. Northern Trust Co. v. Snyder, 
iis Wis. 516, 89 NW 460, 90 AmSR 


26. Rowden v. Fulton County, 132 
Ark. 245, 200 SW 1010. 


27. See Officers § 254, 


28. Shay v. Roth, 64 Cal. A. 314, 
221 P 967; Evans v. Lloyd, 12ea, 
Dist. 380; Hancox v. Venango Coun- 


ty, 20 Pa. Co. 508; Rupert v. Chester 
County, 13) Pay Coms42. 


29. Santa Cruz County v. Mc- 
Knight, 20 Ariz. 103, 177 P 256. 
30. Santa Cruz County vy. Mc- 


Knight, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. mel, 26 Cal. A. 580, 147 P 983. 
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increased or decreased during the term for which he 
was elected.* The amount of a sheriff’s fees are 
not changed by amendatory or other statutes relat- 
ing to other matters.°2 


[§ 1138] c. Agreements.*? Wheré the compen- 
sation of the sheriff for certain services which it 
is his duty to perform is fixed by statute, the sher- 
iff cannot recover on a contract for a greater com- 
pensation,** nor can he recover upon a quantum 
meruit for such services a sum in excess of that 
allowed by the statute;?> but when such an officer 
performs services which it is not his duty to per- 
form, although of such character as appertain to 
his office, he may recover compensation contracted 
for,*® or a reasonable compensation, where there 
is a general promise to pay and no express contract 
as to amount;** and it has been held that, where 
no question as to the legality of the agreement is 
presented, a sheriff who entered into an agreement 
with the county which clearly comprehended and 
embraced his compensation for the discharge of 
his official duties, and thereafter collected, accept- 
ed, and retained the full amount of the agreed com- 
pensation, may not recover additional compensa- 
ONE 


[§ 1139] d. Excessive Fees or Charges.*® <A sher- 
iff or constable will not be allowed to make excessive 
charges or to collect excessive fees;*° but although 
the unlawful excess of fees charged by an officer 
for serving the writ of a prior attaching creditor, 
and taxed in the bill of costs, has absorbed the 
debtor’s property to the injury of a subsequent at- 
taching creditor, the latter can maintain no action 
against the officer for the injury.*? 


[§ 1140] e. Interest.42 A sheriff cannot be al- 
lowed interest on a claim against the county for 
services until his account has been presented to the 


31. Los Angeles County v. Ham- 
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Recovery back of excessive payments 
see infra §§ 1228, 1229. 


(oi Cae L108 


board of supervisors for allowance,4* and no in- 
terest whatever will be allowed on a sheriff’s claim 
for costs due him for services in a litigated cause.*# 


[§ 1141] f. Estoppel. Where a sheriff who has 
performed services in redeeming from a foreclosure 
sale states, without any intention to deceive and 
on the advice of the persons interested in making 
the redemption, that his fees are a certain amount, 
and settles for such amount, he is not estopped from 
claiming more fees on discovering that he is en- 
titled to more than he stated.4° But it has been 
held that, where the sheriff has procured an order 
of court fixing the wages of a keeper of malefac- 
tors with a stipulation that such compensation coy- 
ers all fees to the sheriff or the keeper on the com- 
mitment of vagrants, the sheriff is estopped to claim 
the fee allowed by the fee bill ‘on commitment for 
any criminal matter.”+® 


[§ 1142] 6. Particular Matters Affecting Com- 
pensation or Right Thereto*’—a. Place of Perform- 
ing Services. All fees prescribed by law for the 
compensation of a sheriff relate to duties performed 
within the state;+® and where compensation for 
services rendered beyond the state is not allowed 
him by statute, he is not lawfully entitled to col- 
lect therefor.4® A constable is without remedy for 
the collection of fees for the performance of du- 
ties in a precinct without his jurisdiction.®° 


[§ 1143] b. Residence of Sheriff. The right of a 
sheriff to fees and charges for his services is not 
defeated because he did not reside in the state 
during the time when the services were rendered.** 


[§ 1144] c. Unauthorized Appointment of Spe- 
cial Officer.°2 An unauthorized appointment of a 
special sheriff, and the execution of process wrong- 
fully issued to him, will not deprive the sheriff of 
the emoluments attached by law to his office;°* 


the amount due. State v. Rio Arriba 
County, 22 N. M. 562, 166 P 906, 1 
ALR 720. 


- 32. McFountain v. State, 203 Ala. 
S29 So SS! De. 

33. Illegality of contract see Con- 
tracts § 378.- 

34. Ga.—Forbes v. Morel, 
Charlit. 23. 

Mich.—Wilcoxson v. 
Mich. 553, 33 NW 533. 

Nebr.—Pheenix Ins. Co. v. 
Evony, 52 Nebr. 566, 72 NW 956. 

N. H.—Edgerly v. Hale, 71 N. H. 
PoSes OL ee O09. 

N. Y.—Crofut v. Brandt, 13 AbbPr 
NS 128 [aff 46 HowPr 481 (aff 58 N. 
NVeeeOGe wa Amr s24/3) 1c Eaten. ivy. 
Mann, 15 Wend. 44 [rev 9 Wend. 262]. 

Pa.—Price v. Lancaster County, 24 
Pa. Co. 225. 


Vt.—Brown v. Godfrey, 33 Vt. 120. 
35. Wilcoxson v. Andrews, 66 
Mich. 553, 33 NW 533. 


86. Brown v. Godfrey, 33 Vt. 120 
(going outside of jurisdiction to exe- 
cute criminal process). 


37. Waldron v. Tuttle, 4 N. H. 149. 

38. Baca v. Torrance County, 28 
N. M. 458, 214 P 757. 

39. Cross references: 


Penalties or forfeitures for claiming 
or exacting excessive fees see infra 


§ 1150. 


R. M. 
Andrews, 66 


Mc- 


40. Monte Vista State Bank v. 
Brennan, 7 Colo. A. 427, 43 P 1050, 50 
P 1076; Chase v. De Wolf, 69 Ill. 47; 
Feusier v. Virginia City, 3 Nev. 58. 


[a] Rule applied.—A charge of 
eighty-five dollars for replevying one 
or two express wagon loads of goods, 
such charge amounting to almost one 
half the value of the goods should 
not be ailowed. Chase v. De Wolf, 
69 Ill. 47. 


Amount of compensation generally 
see supra § 1136. 


41. Turner v. Norris, 35 Me. 112. 


[a] Reason for rule is that the 
subsequent attaching creditor had, 
under the statute, the right to be- 
come a party to the prior attachment 
suit, and as he did not do so the judg- 
ment in that suit was conclusive of 
its own correctness so long as it re- 
mained unreversed. Turner y. Nor- 
ris, 35 Me. 112. 


42. 
DeLiiss 


43. Peo. v. Clinton County, 19 NYS 
642. 


[a] Where board arbitrarily re- 
fuses to audit and allow claim and a 
statute provides for certificates bear- 
ing interest if the funds are insuffi- 
cient, interest is properly added to 


Generally see Interest 33 C. J. 


44. Galbraith v. Walker, 95 Pa. 
81. 


45. Sharvey v. Rust, 50 Minn. 97, 
52 NW 277. 


46. Dougherty v. Cumberland, 26 
Pa. Super. 610. 


47. Cross references: 


Fees of sheriff as agent to receive 
fugitive see Extradition § 51 


Mileage for travel outside state or 
county see infra § 1196. 


Territorial extent of sheriff’s author- 
ity see supra § 125. 


48. Northern Trust Co. v. Snyder, 
ane Wis. 516, 89 NW 460, 90 AmSR 
867. 


49. Brannin v. Sweet Grass Coun- 
ty, 88 Mont. 412, 293 P 970. 


[a] Services rendered in independ- 
ent inquiry.—Brannin v. Sweet Grass 
County, 88 Mont. 412, 293 P 970. ~ 


50. Waldrop v. Courson, 206 Ala, 
189,89 S 714. 


51. Morgan v. Mitchell, 3 Mart. N. 
Swe (Guay): O76. 


52. Acts performed by deputy gen- 
erally see infra § 1147. 


53. Skinner v. Cowley County, 63 
Kan; 557, 66 P 635, 
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and he will be entitled to recover from the county 
the compensation fixed by law for the service of 
such process, if the same has not already been paid 
by the county to the special officer.*+ 


[§ 1145] d. Settlement between 


sheriff is not entitled to any commissions on money 
paid to a judgment creditor before execution is 
issued,°® and even after execution is issued payment 
to, or settlement or compromise with the execution 
ereditor before the execution is served or levied 
defeats the sheriff’s right to commissions.°* 
cept in some jurisdictions,°* however, if a debt is 


SHERIFFS AND CONSTABLES 


Parties.°> The 


consummated.® 


Ex- 


compromised or settled between the parties after 


54 Skinner v. Cowley County, su- 
pra. 


55. Commissions on collection and 
payment of money generally see infra 
§ 1176. 


56. Northern Alabama R. Co. v. 
Lowery;~3 Ala. A. 511, 515, 57 S 260 


[quot Cyc]; Miles v. Ohaver, 14 Ind. 
206. 
LY é Ala.—Northern Alabama R. 


Gon vaviuowery, 3 -Alas As 611, 515, 57 
S 260 [quot Cyc]. 


Ind.—Miles v. Ohaver, supra. 


Ky.—Snell v. Woodford, 9 Dana 
128. 

Mo.—Gaty v. Vogel, 40 Mo. 553. 

N: C.—Kincaiad-v.. Smyth, 35 N. C. 
496; Siler v. Blake, 20 N. C. 90. 

Vt.—Barnard v. Stephens, 2 Aik. 
429, 16 AmD 733. 

B. C.——Richards v. Producers Rock, 
ete., Co. 20 B. C109. 


Ont.—Morris v. Boulton, 2 Cc. L. 
Chamb. 60; Leeming v. Hagerman, 5 
UzCF QF BO, S'38. 


joe Ark.—Gaff v. Holland, 31 Ark. 
543. 


Iowa.—Nordyke-Marmon Co. Vv. 
Jones, 93 Iowa 705, 61 NW 1085. 


Miss.—Wynne v. Mississippi, ete., 
R. Co., 45 Miss. 569. 
Nebr.—O’Shea v. Kavanaugh, 65 


Nebr. 639, 91 NW 578. 


N. C.—Dawson v. Graffin, 84 N. C. 
100. It was otherwise under an 
ce Re aad bas Matlock v. Gray, 11 
INE Cd. 


Oh.—Vance v. Columbus Bank, 2 


yak 214; Bushnell v. Eaton, Wright 
59. Conn.—Preston v. Bacon, 4 


Conn. 471. 


Del.—Middletown Academy v. Coch- 
ran, 19 Del. 56, 50 A 285; Lofland v. 
Jefferson, 4 Del. 303. See Read v. 
Randel, 3 Del. 36 (under Dig. p 241, 
providing that if an execution be 
levied on property, and settled, with- 
out a sale, after the expiration of 
thirty days from the levy and notice 
to defendant, the sheriff shall be en- 
titled to dollarage but, if settled be- 
fore the expiration of such thirty 
days, dollarage shall not be allowed, 
a sheriff’s dollarage will be disal- 
lowed on an execution levied for more 
than thirty ‘days, and then settled 
without sale, where no notice was 
given to defendant). 


Ind.—Kirland v. Robinson, 24 Ind. 
105. 

Ky.—Davis v. Gott, 
113 SW 826. 


Md.—Howard v. Levy Court, 1 Harr. 
& J. 558; Cape Sable Co.’s Case, 3 


130 Ky. 486, 


Bland 606. 


N. Y.—German American Bank v. 
Morris Run Coal Co., 68 N. Y. 585 
{rev 9 Hun 204]; Crofut v. Brandt, 
58 Naw LO6GeL? “Amr 203; sehoyG ve 
Phillips, 31 N. Y. Super. 76; O’Brien 
v. Allen, 40 Misc. 6938, 883 NYS 251; 
Parsons vy. Bowdoin, 17 Wend. 14; 
Bolton vy. Lawrence, 9 Wend. 435; 
Hildreth v. Ellice, 1 Cai. 192. 


Pa.—-Middleton v. Summers, 3 Serg. 
& R. 549; Larzelere v. Fisher, 24 Pa. 
Super. 194 (under Act July 11, 1901, 
P. L. p 663). Contra under a differ- 
ent statute. Irwin v. Jones, 3 Pa. 
Dist. “782, 16° Pa. Co.29%s) Hantsch. v. 
Zell, 2 Woodw. 92. 


Eng.—Alchin v. Wells, 5 T. R. 470, 
101 Reprint 265. 


Can.—Grant v. Hamilton, 2 CanLJ 
NS 262; Brown v. Johnson, 5 CanLJ 
OS 17 [expl Walker v. Fairfield, 8 
Ua wb. (Ont) soo. 


Ont.—Morris v. Boulton, 2 Cc. L. 
Chamb, 60. 
[a] Settlement by promissory 


notes.—Where, after seizure by a 
sheriff un‘der an execution, the execu- 
tion was settled between the parties 
by the taking of promissory notes 
from defendant, and the sheriff was 
ordered to deliver up possession but 
the writ was not withdrawn, the exe- 
cution Was satisfied so as to entitle 
the sheriff to something for pound- 
O60. eae oP eINe v. Hamilton, 7 Ont. 
ipa. ) 


[b] Withdrawal from possession 
pursuant to order based on agreement 
of parties.—Where the sheriff under 
a fieri facias seized goods sufficient 
to cover the claim, and afterward 
withdrew from possession, in obedi- 
ence to a judge’s order founded on an 
undertaking of defendant to credit 
the amount of the levy on an execu- 
tion which he held against plaintiff, 
the sheriff was entitled to poundage. 
MTMROMAS! WV COLTON, plz Um Co Orr my 
(Ont.) 148. 


Liability of particular party see in- 
fra §§ 1202, 1204. 


60. Howard v. Levy Court, 1 Harr. 
& J. (Md.) 558. 

61. Preston v. Bacon, 4 Conn. 471. 

[a] Rule applied.—(1) Where an 


execution has been levied on property 
sufficient to satisfy the judgment, and 
the judgment is compromised for less 
than the whole amount, the sheriff is 
entitled to commissions on the whole 
amount. Hoyt v. Phillips, 31 N. Y. 
Super. 76. (2) Where a settlement 
is made for approximately the full 
amount of the judgment, the sheriff 
is entitled to poundage on the full 
amount of the settlement. Rialto 
Security Corp. v. Harrison, 119 Misc, 
145, 196 NYS 98. (3) A sheriff is 
entitled to commission on a capias ad 
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the levy of an execution the sheriff is entitled to 
his fees or commissions,®® and in order to make the 
same he may sell so much as is necessary of the 
property levied on.®° 
is that the sheriff shall receive the same compensa- 
tion as though the service begun had been actually 


The general rule in such case 


So, also, where the debt is set- — 


tled between the parties after the service or levy 
of an attachment, the sheriff is entitled to commis- 
sions®? at the rate allowed on executions,®* on the 
value of the property attached,** not exceeding the 
sum at which the settlement is made,°° and also to 


satisfaciendum which he has exe- 
cuted on defendant who, before the 
return day of the execution, pays the 
amount thereof to the execution cred- 
itor by whom he is discharged from 
custody. Gardner v. Neal, 9 Gratt. 
(50 Va.) 85. (4) Where an officer had 
arrested the execution debtor, and 
was on his way with him to the jail, 
when a settlement was effected, the 
officer was entitled to be allowed for 
his services only what he would have 
obtained had he committed the debtor 
to prison. Preston v. Bacon, 4 Conn. 
471, 


62. Miller v. Miller, 108 App. Div. 
310, 95 NYS 763; Plummer v. Inter- 
nationgl Power Co., 88 App. Div. 452, 
85 NYS 107; Woodruff v. Imperial F, 
Ins; Co.}°27 Hun (NS Y.) "229 Sidise 
German American Bank v. Morris 
Rum Coal Co., 68 N. Y. 585° (rev 9 
Run 204) as decided under a differ-. 
ent statute]; Pritchard v. California 
Bank, 51 Barb. (N. Y.) 184; O’Brien 
v. Obel, 46 Misc. 449, 92 NYS 333; 
O’Brien v. National Conduit, ete., Co., 
43 Misc. 327, 87 NYS 131; Haase v. 
Levering, 388 NYS 432, 1 NYAnnCas 
404; Bartlett v. Jessup, 18 AbbPr (N. 
Y.) 448 [foll Muller v. Santler, 18 
AbbPr -(N. Y.) 450, 28 HowPr' 87 
(appr Jellinghaus v. Scheidt, 18 Abb 
Pr (N. Y.) 452)]; Allaire Works v. 
The Hu Quang, 18 AbbPr (N. Y.) 448 
note; Trenor v. Fachin, 12 AbbPr 
(N. Y.) 136, 20 HowPr 405; Mathews 
v. Matson, 67 HowPr (N. Y.) 116; 
Shaw v. Armstrong, 2 Heisk. (Tenn.) 
420. Contra Hoge v. Page, 11 HowPr 
(N. Y.) 207. 


[a] What amounts to settlement. 
—(1) Where a sheriff has made a levy 
and put a person in charge, and a 
stay is taken, and judgment affirmed, 
and payment made ‘directly to plain- 
tiff's attorney, this is a “settlement,” 
within Code § 3307 subd 7, and the: 
sheriff is entitled to poundage and to 
an allowance. Mathews v. Matson, 
67 HowPr (CN: Y.) 116= ((2)) Butethe 
discharge of the property by the fil- 
ing of an undertaking by defendant 
is not a settlement and the sheriff is 
not entitled to poundage. Haase v. 
Levering, 38 NYS 432, 1 NYAnnCas 
404. 


[b] Sheriff entitled to poundage, 
although action settled without con- 
sideration.—Miller v. Miller, 108 App. 
Div. 310, 95 NYS 763. 


63. Muller v. Santler, 18 AbbPr 
(N. Y.) 450, 28 HowPr 87 [appr Jel- 
rea oes v. Scheidt, 18 AbbPr (N. Y.) 


64. Plummer v. International Pow- 
er Co., 88 App. Div. 452, 85 NYS 107; 
Woodruff v. Imperial F. Ins. Co., 27 
Hun 229 [aff 90 N. Y. 521]; O’Brien 
v. Obel, 46 Misc. 449, 92 NYS 333. 


65. Plummer Vv. International 
Power Co., 88 App. Div. 452, 85 NYS 
107; Woodruff vy. Imperial F. Ins. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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be repaid his necessary disbursements;** and the 
statutes sometimes permit him to retain the prop- 
erty levied on until his fees and commissions are 
paid.®* In order to entitle the sheriff to compen- 
sation on the ground that the debt has been settled, 
although the money has not passed through his 
hands, it is necessary that the debt should be paid 
by or for defendant.®8 
execution is paid by the debtor to the execution 
plaintiff after the return-day of the writ, the sher- 
iff is not entitled to commissions, the money not 
being made by him.®? 


One half of commission. Statutes providing that 
when an attachment or execution which has been 
levied is settled between the parties without a 
sale the sheriff is entitled to one half of the com- 
mission allowed in ease of a sale?® will be given 
effect when applicable.*1 Where such half com- 
mission is allowed in case of an attachment on the 
demand sued on it must be computed on the amount 
really due and paid and accepted on the settlement,*? 
rather than the amount for which the attachment 
was sued out;‘* but where the levy was sufficient 
to satisfy the claim of plaintiff in full, he cannot 
deprive the sheriff of all or a part of his commis- 
sion by remitting all or part of the amount really 
due him from defendant.’# 


Where property is sold in foreclosure proceedings 
to the second mortgagee, but under an arrangement 
between him and the first mortgagee their claims are 
to be satisfied of record without any money being 
collected and paid by the sheriff, the latter is not 
entitled to poundage.*® 


Lack of consideration. The sheriff is not entitled 
to poundage where no sum is paid in settlement, 
and no consideration passes from defendant to 
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Where the amount of an 
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plaintiff for the discontinuance of the action™® or 
the making of a stipulation that plaintiff has no 
cause of action under the complaint.77 


Statutory fees for services rendered. A settle- 
ment between the parties cannot deprive the sheriff 
of his right to the statutory fees for the services 
actually rendered by him.78 


[§ 1146] e. Expiration of Term of Office. A 
sheriff, after expiration of his term of office, may 
sue for fees and commissions in an attachment con- 
cluded during his term;’® but where an attachment 
is levied by a sheriff and the property released on 
a forthcoming bond, and, the attachment being sus- 
tained, the proceeds of the property are paid to, 
and disbursed by, the successor of the sheriff who 
levied the attachment, such successor, and not the 
former sheriff, is entitled to the commissions.*®° 
Where, after a jury has’ been summoned, but before 
the return day of the venire, the sheriff goes out 
of office, he is entitled to the fees for summoning 
the jury,*! but not for returning the venire.*? 


[§ 1147] 7. Acts Performed by Deputy.*? When 
sheriff’s fees are given by statute, they are given 
to the sheriff, although the services may be rendered 
by a deputy ;°* but where a writ of habeas corpus 
is served upon the sheriff, the costs for such service 
belong to the officer by whom the writ is served 
and not to the sheriff;*° where the statute provides 
that a certain duty shall be performed by the police 
foree of a city, and that deputy sheriffs shall not 
receive compensation for such service, the sheriff 
is not entitled to compensation for such service 
when performed by deputies;*® and where a sher- 
iff is allowed compensation by the county for the 
services of a bailiff, he is not entitled to make a 
further claim against the county for fees earned 


i 


Co, 27. Hun 229 [Taft 90 N, Y..521]; ,R: Co., 27 N. J. L. 424. 80. Ring v. Vogel Paint, etc., Co., 

Shaw v. Armstrong, 2 Heisk. (Tenn.) [a] Assignment of judgment to 46 Mo. A. 374. 

420. defendant.—The sheriff was entitled 81. Woods v. Gibson, 6 Johns. (N. 
renor v. Fachin, 12 AbbPr]|to such half commissions when, after] Y.) 125. 


‘Buck, 75 Mo. 688; 


66. 
(N. Y.) 136, 20 HowPr 405, 
67. O’Brien v. National Conduit, 


ete:, Co., 438 Misc. 327, 87 NYS 181. 


68. lLarzelere v. Fisher, 24 Pa. Su- 
per. 194. 


[a] Assignment of judgment.— 
Where a levy was made under a le- 
vari facia sur mortgage, but before 
the sale plaintiff sold and assigned 
the judgment to another and received 
the money therefor, without sugh 
money going through the hands of 
the sheriff, the latter was not enti- 
tled to commissions on such money. 
Larzelere v. Fisher, 24 Pa. Super. 194. 


69. Lofiand v. Jefferson, 4 Del. 
303. 


70. See statutory provisions. 


fa] This allowance “is made for 
the trouble, care, and risk of the of- 
ficer in discovering and levying upon 
the property of the defendant, anid its 
safe-keeping for the purpose of a sale 
and the securing the payment of the 
amount due.” Sturges v. Lackawan- 
ma, ete bt. Con ai Ne) Je (424, 426 
[quot with appr Morrow v. Rosentihl, 
106 Ala. 198, 200, 17 S 608]. 


71. Morrow v. Rosentihl, 106 Ala. 
198, 17 S 608; U.S. Rolling Stock Co. 
vy. Clark, 95 Ala. 322, 10 S 917; Morse 
v. Gibbons, 438 Cal. 3877; Gates v. 
Gaty v. Vogel, 40 
Mo. 553; Sturges v. Lackawanna, etc., 


a levy, but before sale, the judgment 
was assigned to defendant, who re- 
called the execution and settled the 
judgment. 


72. Us S)-Rolling | Stoek. Co... ‘v: 
Clark, 95 Ala. “322, 10 S -917 [appr 
eget v. Rosentihl, 106 Ala. 198, 17 

608 


Torys... Rolling) (Stock 2Co, wv: 
Clark, 95 ,Alas ‘322, 1028S 91%. [appr 
Morrow Vv. Rosentihl, 106 Ala. 198, 
17 S 608]. 


74. Morrow v. Rosentihl, supra. 


75. Prumbiull, Save. ote;) Cow vy: 
Jones, 27 OhNPNS 469. 


76. French v. Bankverein Suisse, 
179 App. Div. 371, 165 NYS 86. 


77. French v. Bankverein Suisse, 
supra. 


73,, Waly w. Hly, bo Ne JevHig. 27.0; 
31 A 396; German American Bank 
v. Morris Run Coal Co., 68 N. Y. 585 
[rev 9 Hun 204]; Calhoun v. Lee, 29 
LO Wile Ts GING oe) eee 


[a] For example, a sheriff who in 
good faith advertises a sale under 
execution is entitled to the fee allowed 
by statute for advertising the sale, 
although a sale is prevented by a 
payment of the debt. Daly v. Ely, 53 
N. J. Eq. 270, 31 A 396. 


79. O’Brien v. Obel, 46 Misc. 449, 
92 NYS 333. 


Gates v. Buck, 75 Mo. 688. 


82. Woods v. Gibson, supra. 


83. Right of deputy to compensa- 
tion see infra § 1152. 


84. Colo.—Sargent v. La 
County, 21 Colo. 158, 40 P 366 


Ill.— Chicago, etc., R. Co. v. Dun- 
ning, 18 Ill. 494. 


iS aa a v. Woods, 7 Ky. Op. 


Mich.—Chipman v. Wayne County, 
127 Mich. 490, 86 NW 1024. 


N. Y.—Day v. New York, 66 N. Y. 
592 [rev 6 Hun 92]. 


Compare Locke v. Belknap County, 
71 N. H. 208, 51 A 914 (under Pub. 
St. ¢ 287 § 20, providing that jailers 
shall be entitled to fifty cents for re- 
ceiving a prisoner into custody and 
discharging him, a deputy jailer ap- 
pointed by the sheriff, who, under 
Pub. St. c. 282 § 3, has the legal cus- 
tody of the prisoner in the sheriff’s 
absence or disability, and who per- 
forms the sheriff's ‘duties of receiving 
and discharging prisoners, is entitled 
to the fees therefor, instead of the 
sheriff, so far as the sheriff is con- 
cerned). 


85. Geissinger v. 
County, 3 Pa. Co. 106. 


86. Chipman v. Wayne County, 127 
Mich, 490, 86 NW 1024. 


Plata 


Huntingdon 
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by the bailiff.87 


[§ 1148] 8. Services Outside of Official Duties.*§ 
A sheriff or constable is not entitled to pay for serv- 
ices not required by the court, and outside of his 
duty under the statute,*® unless he shows an em- 
ployment of, or contract with, him in his private 
capacity.°° However, it is held that, where a 
statute, providing that expenses incurred shall be a 
county charge, requires a notice to be served, but 
does not designate the person or officer who shall 
perform the service, a constable who renders the 
service is entitled to compensation.®+ 


[§ 1149] 9. Unnecessary Services. A sheriff who 
in the performance of a duty does more than is 
necessary will not be allowed fees for the extra 
and superfluous services;®? but a constable is en- 
titled to compensation for each warrant that he 
executes, even though the magistrate unduly multi- 
plies warrants.?* 


[§ 1150] 10. Penalties and Forfeitures.°* Under 
some statutes a sheriff who claims or exacts illegal 
or excessive fees forfeits his fees®® or subjects him- 
self to a penalty.°® Also, some statutes provide for 
the forfeiture of the fees of a sheriff whenever he 
returns a paper or process into court without in- 
dorsement thereon of the fees claimed by him.°* 


87. State v. Welsh, 109 Iowa 19, 
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Couch, 23 Conn. 238. 
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However, there may be eases to which the forego- 
ing statutes are inapplicable;°* and the fact that 
an officer has been guilty of an impropriety in con- 
nection with the discharge of an official duty does 
not necessarily deprive him of his right to his 
fees.°® 


Right of action for the statutory penalty for charg- 
ing excessive fees is usually limited to the person 
against whom such fees were charged. 


Pleading. Where, in an action against an officer 
to recover a statutory penalty because of illegal 
fees charged, the complaint alleged that several 
writs were served at the same time, the fees charged 
for each service being illegal, and that defendant 
received in payment of his fees a certain sum, it 
was not demurrable, as stating several causes of 
action in one count.” 2 


Clear proof of an overcharge is necessary to war- 
rant a forfeiture of the entire bill containing the 
alleged overcharge.® 


[§ 1151] 11. Right of De Facto Officer. One who 
is only a sheriff de facto has no right to the emol- 
uments of the office for the time he occupies the 
same, as against one who during such period was 
the sheriff de jure; and one who assumes the 


to a penalty. Kerr v. Raines, 148 


79 NW 369. 


Allowance of deputy or clerk hire 
as expenses see infra § 1193. 


88. Duties of sheriff or constable 
see supra §§ 124-182. 


gs9. St. Clair County v. Irwin, 15 
Til. 54. 


90. Colorado Mortg., ete., Co 
Messemer, 12 Colo. A. 361, 55 P 611. 


Right to recover on contract see 
supra § 1138. 


91. Early v. Luzerne County, 7 
Kulp (Pa.) 512. 


92. Ft. Smith Sewer Dist. No. 1 v. 
Ft. Smith School Dist., 70 Ark. 59, 
66 SW 152; Feusier v. Virginia City, 
3 Nev. 58; Com. v. DeGolia, 16 Pa. 
Distuisciimcs Fan OO. 13809 COM, Ve 
Murr, 7 Pa. Dist.) 6855) Com. v. Clark; 
7 Pa, Dist: .683; Com. v. Milley, 7 
Pa. Dist. 680. 


[a] Custom of other officers to 
perform unnecessary services in or- 
der to charge therefor cannot justify 
such a charge. Feusier v. Virginia 
City, 3 Nev. 68. 


93. Davison v. Franklin County, 
ioe sbare OO a0 4. 


Fees for executing warrants gen- 
erally see infra §§ 1154, 1156. 
94. Cross references: 


Amercement of sheriff or constable 
generally see supra §§ 729-782. 

Extortion as subjecting sheriff or 
constable to penalty or criminal 
prosecution see Extortion §§ 4, 38. 


Fines, Forfeitures, and Penalties §§ 


43-— 71 (forfeitures) ; §§ 72-161 
(penalties). 
95. Ware v. Wilson, 22 La. Ann. 


102. 

96. Colo.—Monte Vista State Bank 
v. Brennan, 7 Colo. A, 427, 43 P 1050, 
50 P 1076. ’ 


Conn.—Littlefield v. 
Gorniee 241 a0 Ae lati, 


Cowles, 74 
Stoddard v. 


PE ies a rt v. Woods, 1 Pick. 
ns 


Mich.—Peck v. City Nat. Bank, 51 
Mich. 353, 16 NW 681, 47 AmR 577. 


Nebr.—O’Shea_v. eA ctete Sit 
Nebr. 639, 91 NW 57 


N. H.—Edgerly v. Hale, TIN tet 
138, 51 A 679; McClure v. Locke, 61 
ING EE ae, 


65 


Vt.—Johnson vy. Burnham, 22 Vt. 


639. 


97. See statutory provisions, 
98. See cases infra this note. 
[a] Thus (1) a statute providing 


that sheriffs shall forfeit their 
whenever they return a paper or 
process into court without indorse- 
ment thereon of the fees claimed by 
them applies only to fees accruing on 
any process or paper returnéd into 
court. Smardon v. Green, 10 La. Ann, 
701, (2) Rev. St. (1849) tit 49 § 23) 
imposing a penalty on any officer who 
indorses on a writ, or demands and 
receives, more than his legal fees, 
is a penal act relating to civil suits 
only, and hence a constable who ar- 
rested defendant, charged with the 
commission of a riot, was not liable 
thereunder for an excessive charge of 
fees. Stoddard v. Couch, 23 Conn. 
238. (3) An officer is not, under the 
statutes of Dec. 6, 1796, and June 
13, 1818, liable to a penalty for tak- 
ing fees on account of services for 
which no fees are enumerated in the 
statutes, but only when he takes 
more than the prescribed amount for 
services to which fees are fixed by 
the statutes. Walker v. Ham, 2 N. 
H. 288. (4) A charge of the maxi- 
mum fee allowed by law, although ex- 
cessive in the particular case, does 
not subject the sheriff to a penalty. 
Monte Vista State Bank v. Brennan, 
7 Colo. A. 427, 43 P 1050, 50 P 1076. 
(5) A constable who receives com- 
pensation for services outside his of- 
ficial duties, and contracted for in 
his individual capacity, is not liable 


fees 


Tenn. 501, 256 SW 246. 
99. Thompson v. Wiley, 20 Me. 479. 


[a] For instance, where a defend- 
ant in an action of scire facias 
agaimst him as bail procured a con- 
stable to attend the court to receive 
the principal on his being surrendered 
by the bail, such constable was not 
deprived of his right to recover his 
legal fees of defendant because he 
was guilty of an impropriety in de- 
taining the principal for a day or 
two. Thompson vy. Wiley, 20 Me. 479. 


1, Littlefield v. Cowles, 74 Conn. 
241, 50 A 737. 


[a] Recovery of fees paid from 
adverse party.—An officer who 
charges a greater amount of fees 
than is allowed by law for serving a 
writ, and who receives the amount so 
charged from plaintiff in that suit, 
while. that suit is pending in court, is 
liable to plaintiff, from whom he so 
receives payment, for the penalty im- 
posed by statute for receiving illegal 
fees, notwithstanding plaintiff has 
subsequently obtained judgment in 
his favor, in the suit in which the 
fees were charged, and the fees as 
charged by the officer have been taxed 
in the bill of costs and paid to the 
attorney of plaintiff by defendant in 
ee ase Johnson vy. Burnham, 22 

t. 639. 


2. Littlefield v. Cowles, 74 Conn. 
241, 50 A 787. 


3. Gulf Motor Truck Co. v. Scott, 
6 La. A. 64. 


4 McCue v. Wapello County, 
Iowa 698, 10 NW 248, 41 AmR 134: 


[a] Rightful officer (1) is entitled 
to the compensation attached to the 
office. Roberts v. Roane County, 160 
Tenn. d09;, 23.SiWi (2d) 2890 N@)yiele 
may recover from the de facto officer 
the fees an'd perquisites received by 
the latter while in office, after deduct- 
ing the necessary expenses of earning 
the same. Bier v. Gorrell, 30 W. Va. 
95, 3 SE 30, 8 AmSR 17. (3) If the ac- 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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office of sheriff, being constitutionally ineligible, 
cannot recover compensation from the county for 
his services, although he was apparently well elect- 
ed, and was permitted to serve without any proceed- 
ings of ouster.> Likewise, a de facto constable is 
without right to collect compensation for his sery- 
ices.°® 

[§ 1152] 12. Rights of Deputies, Assistants, and 
Substitutes.’ Ordinarily, deputy sheriffs are en- 
titled to compensation for their services.8 Con- 
trolling effect will be given to statutes which fix 
the amount of the compensation of a deputy sheriff® 
or provide for its determination by the county 
board?® or court,!? or by the sheriff.t? Also, pro- 
vided it is not illegal,+® a private contract between 
a sheriff and his deputy which fixes the compen- 
sation of the latter will be given effect.1* A depu- 
ty sheriff who has levied on goods and retains them 
in his custody after his principal’s term of office 
has expired is entitled to the fees for such custody, 
until he surrenders the goods to the new sheriff.*® 
On the other hand, where the statute gives the sher- 
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, applicable ;*° 


aya OG | ee GT 


iff no fee for a particular service, a deputy who 
performs such service can claim no compensation ;1¢ 
a person is not entitled to draw pay from the coun- 
ty as riding bailiff for a cireuit court and also as 
an emergency deputy sheriff;17 and a deputy sher- 
iff has no legal right to receive money paid as a 
gratuity by a litigant or his representative.18 


Statutory limitation of amount of the compensa- 
tion of a deputy sheriff which may be fixed by the 
sheriff or county board will be given effect when 
but a limitation of the salary of a 
sheriff to the amount of the fees, charges, and 
commissions earned and collected by him, less the 
cost of the conduct and operation of the office, does 
not apply to the compensation of deputies and as- 
sistants.?° 


Per diem compensation. A deputy sheriff is en- 
titled only to one day’s pay for a day’s work,?+ 
even though he works more than eight hours.?? 


Bond. Where the statute limits the portion of 
the fees for travel and services which a sheriff may 


tion is brought more than five years 
after the intrusion commenced but 
within less than that time before it 
ended, plaintiff may recover the profit 
of office received within five years be- 
fore the action was commenced, but 
not profits received more than five 
years before that time. Bier v. Gor- 
rell, supra. j 


5. Matthews v. Copiah County, 53 
Miss. 715, 24 AmR 715. 


6. Lopez v. Payne, 51 Cal. A. 447, 
196 P 919; Comfort v. Cumberland 
County, 23 Pa. Co. 414. 

7. Cross references: 
Compensation of court assistants and 

attendants generally see Courts § 

211. 

Liability of sheriff to deputy or other 

subordinate see infra § 1210. 


Right of: 
Deputy to: 


Compensation for attending 
court see infra § 1177. 


Mileage see infra § 1197. 


Sheriff to: 
Allowance or reimbursement for 
deputy or elerk hire see infra 
§ 1193. 
Fees or other compensation for 
acts performed by deputy see 
supra § 1147. 


8. Philips v. Christian County, 87 
TIE ANS. 


[a] Special deputy sheriff, ap- 
pointed for a year to preserve the 
peace, is “a civil officer,’ within a 
statute allowing such officers a cer- 
tain sum in the bill of costs for ar- 
resting and prosecuting to conviction 
any of the offenses therein enumerat- 
en Reves v. State, 11 Lea (Tenn.) 
124. 


[b] Fees earned by deputy sheriff 
while office of sheriff is vacant by 
reason of the death, resignation, or 
removal of the incumbent, belong to 
the deputy himself, and neither the 
representatives of the late sheriff nor 
the newly appointed sheriff have any 
right or claim thereto. McKellar v. 
Henderson, 27 Grant Ch. (Ont.) 181. 


[c] Fact that executive calls out 
part of military force of the state for 


[57 C. J.—56] 


the preservation of the peace in the 
same exigencies under which a spe- 
cial deputy is enrolled, and under 
which he is compelled to perform like 
services, furnishes no reason why he 
should not recover from the county 
for the time served by him during 
which the militia is called out. Phil- 
ips v. Christian County, 87 Ill. A. 481. 


9. Christian County v. Merrigan, 
191 Ill. 484, 61 NE 479 [aff 92 Ill. A. 
428] (special deputy); Henry v. Yam- 
hill County, 37 Or. 562, 62. P. 35: 


10. Ill.—Peo. v. Cermak, 239 Ill. 
AL 195: 

Iowa.—Bodenhofer v. Hogan, 142 
Iowa 321, 120 NW 659, 134 AmSR 


418, 19 AnnCas 1073. 


Kan.—Sedgwick County v. Toland, 
121 Kan. 109, 245 P 1019. 


Mont.—Hogan v. Casca'de County, 
36 Mont. 183, 92 P 529. 


Wash.—Thomas v. Whatcom Coun- 


ty, 82 Wash. 1139143 -Pessi. 
[a] Emergency appointment.—(1) 
A statute empowering the county 


board to provide compensation for 
any number of deputy sheriffs who 
may be required in an emergency is 
not a compensation law; it is in- 
tended to increase man power, but 
not the salary of any Sheriff or dep- 
uty, when an emergency arises. 
Mathena v. Losey, 88 Ind. A. 634, 165 
NE 253. (2) When a person accepts 
an appointment under such a statute, 
his compensation, so far as the coun- 
ty is concerned, is limited to the 
amount fixed by the commissioners in 
the resolution giving the sheriff au- 
thority to appoint. Mathena_ v. 
Losey, supra. 


11. Henry v. Yamhill County, 
Or. 662) 62: P3775. 


[a] Where constable is appointed 
as special bailiff to summon tales- 
men, his compensation is to be fixed 
by the court at a just and reasonable 
amount in view of the time employed 
and his traveling expenses, and he is 
not entitled to the fees allowed by 
law to a Sheriff for that service. Car- 
roll vy. Durham, 219 Ill. 64, 76 NE 78. 


es State v. Nolte, (Mo.) 285 SW 
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13. Legality or illegality of con- 
tract see Contracts § 378. 


14. Bynum v. Knighton, 137 Ga. 
250, 738 SE 400, AnnCas1913A 903; 
Bale v. Mudd, 63 SW 451, 23 KyL 
594; Falls v. Powell, 20 Grant Ch. 
(Ont.) 454; Fraser v. Fraser, 11 U. 
COB. (Ont) 1092 


[a] Contract for portion of fees 
and emoluments of office.—Bynum v. 
Knighton, 137 Ga. 250, 73 SE 400, Ann- 
Cas1913A. 903; Bale v. Mudd, 63 SW 
451, 23 KyL 594; Fraser v. Fraser, 11 
UNCh@R Be (Ont) 2098 


[b] Change in duties as affecting 
compensation.— Where a sheriff ap- 
points a deputy at a stipulated com- 
pensation, and the latter executes a 
bond to the sheriff reciting that the 
deputy is to act as such during the 
sheriff’s term, the acceptance of such 
bond by the sheriff constitutes a con- 
tract between him and the deputy, 
and the latter, having performed his 
duties during the _ sheriff’s entire 
term, is entitled to his stipulated com- 
pensation, although a part of the du- 
ties originally assigned to him were 
taken away from him by the sheriff. 
pore v. Baker, 45 W. Va. 455, 32 SE 


15. Doliver v. Collingwood, 15 R. 
TEDL OPS can (lel 


16. Day v. New York, 66 N. Y. 
592 [rev 6 Hun 92]. 
17. Mathena v. Losey, 88 Ind. A. 


634, 165 NE 253. 


18. Wendt v. McCarrier, 176 App. 
Div. 695, 163 NYS 767. 


19. Hogan v. Cascade County, 36 
Mont. 183, 92 P 529; State v. Rio Ar- 
riba County, 21 N. M. 632, 157 P 656. 


[a] Limit held not exceeded.— 
State v. Nolte, (Mo.) 285 SW 501. 


20, Henry v. Wiggins, 207 Ala. 
251, 92 S 108. 


21. Christian County v. Merrigan, 
191 Ill. 484, 61 NE 479. 


2. Christian County v. Merrigan, 
191 Ill. 484, 61 NE 479. 


[a] Eight-hour law is not applica- 
ble.—Christian County v. Merrigan, 
Ty ae 484, 61 NE 479 [aff 92 Ill. A. 
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demand and receive from his deputies, a bond from 
the deputy to the sheriff, conditioned to pay over 
a larger amount of such fees, is void;?* but under 
such a statute a sheriff may take the bond from 


his deputy, conditioned to pay over the portion al-' 


lowed by law of all fees that he shall receive.?* 


Service of process in private capacity. Where a 
person executes a warrant or serves a subpena is- 
sued by an alderman to him in his individual ¢a- 
pacity as a private citizen, he is entitled to the 
same fees as a constable would have been entitled 
to receive for executing the same process;?° and 
this is true, even though the person executing or 
serving the process has “been commissioned general- 
ly as a deputy sheriff without salary.”°® 


Elisor is entitled to the compensation allowed the 
sheriff for performing the same duties.?7 


[§ 1153] B. Subjects of Compensation or Reim- 
bursement—1. Service of Process, Notices, Etc., in 
General. Generally,?® although not always,?° a 
sheriff or constable is allowed compensation for the 
service and return of process, notices, and the like. 


Service of same process or writ on several per- 
sons. Where a sheriff is required to serve the same 
process or writ on a number of persons, he is en- 
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See cases infra this note. 
Service in private capacity.— 
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served,*° and not merely to one fee for service up- 
on all;*! and the fact that he is unable to serve all 
does not deprive him of his right to his fees for 
the services which he has made.?? 


Unsuccessful attempts to serve process. The stat- 
utes sometimes allow a sheriff compensation for 
endeavoring to serve process, although he is unable 
to find and serve the party;** but in the absence of 
an applicable provision to this effect the sheriff is 
entitled to no fees for unsuccessful attempts to 
serve process.°# 


[§ 1154] 2. Arrest, Keeping, and Transportation 
of Prisoners in Civil Proceedings. A sheriff or con- 
stable is usually allowed compensation for his of- 
ficial services in arresting a debtor and committing 
him to prison under a body execution,®® or making 
an arrest under an attachment issued against a per- 
son charged with contempt;*® but a sheriff is not 
entitled to a fee for arresting on a capias ad satis- 
faciendum a person who is privileged from arrest ;*7 
and sometimes the sheriff is not entitled to pound- 
age in a body execution.*§ 


Safe-keeping and transportation. Where a sher- 
iff necessarily incurs expense in the safe-keeping 
and transportation of a debtor arrested under an 
execution, he is entitled to be reimbursed there- 
for.®° 


dum was delivered with instructions 
to return it “non est inventus” after 
four days, and the bail in the mean- 


titled to his statutory fee for each individual 
23. Farrar v. Barton, 5 Mass. 395. 29. 
24. Mattoon v. Kidd, 7 Mass. 33. [a] 
25. Keech v. York County, 90 Pa. 
Super. 486. 
26. Keech v. York County, supra. | court, 


27. Griffith v. Montandon, 4 Ida. 


75, 35 P 704. 


28. Ark.—Ouachita County v. Chi- 
dester, 99 Ark. 206, 1837 SW 811. 


Ga.—MecMichael v. Southern R. Co., 
117 Ga. 518, 43 SE 850. 


Mass.—Wilmarth v. 
Gray 112. 


Minn.—Miesen v. Ramsey County, 
101 Minn. 516, 112 NW 874. 


N. H.—Edgerly v. Hale, 71 N. H. 
iS Seeo LAY 64 9, 


Pa.—McCallister Vv. Armstrong 
County, 9 Pa. Super. 423; Price v. 
Lancaster County, 7 Pa. Super. 119 
fate 139) Pa. /95,, 41 "A 9871:" Com? v: 
McQuiston, 13 Pa. Dist. 519; Hower 
vy. Lauver, 30 Pa. Co. 107. 


[a] Service of writ in trustee 
process.—The execution of the com- 
mand in a trustee writ to summon 
the trustee, although creating an at- 
tachment of defendant’s property in 
the trustee’s possession, is a service 
of process on the trustee, which en- 
titles the sheriff to the fee allowed 


Knight, 14 


by statute. Wdgerly v. Hale, 71 N. 
Eis 8, bd) Ay 679s 
[b] Services in causes tried be- 


fore same jury.—On several warrants 
on complaints which the law requires 
to be tried by the same jury, the fees 
of the sheriff for the service, and 
for summoning jurors and notifying 
the parties and His compensation for 
presiding at the trial, are to be the 
same as if there had been one war- 
rant. Wilmarth v. Knight, 14 Gray 
(Mass.) 112. 


Where a constable is not authorized 
or required to serve the summons and 
complaint in an action in a circuit 
he acts simply as a private 
person, and not as an officer, in serv- 
ing such papers, and is not entitled 
to official fees therefor. Zielica v. 
Worzalla, 162 Wis. 603, 156 NW 623. 


[b] No fee chargeable for serving 
papers not requiring an answer.—Hr- 
win v. Martin, 2 Wend. (N. Y.) 250. 


30. Price v. Lancaster County, 7 
Pa. Super. 119 [aff 189 Pa. 95, 41 A 
987, and foll McCallister v. Arm- 
strong County, 9 Pa. Super. 423; Bar- 
ron v. Lackawanna, 7 Pa. Super. 124; 
McKniff v. Delaware, 7 Pa. Super. 
123]; Moore v. McClure, 26 Tex. Civ. 
A. 459, 64 SW 810. 


31. .Moore v. McClure, supra. 
32. Moore v. McClure, supra. 
33. See statutory provisions. 


34. Wagener v. Ramsey County, 
76 Minn. 368, 79 NW 166. 


35. 
Harr. 


Mea eee Vv. 
& M. 


Miss.—Bourdeaux v. Warren Coun- 
ty, 66 Miss. 231, 5 S 227. 


N. H.—Burnham v. Wives Coun- 
ty Sav. Bank, 5 N. H. 44 


N. Y.—Scott v. Shaw, 13 Johns. 
378; Adams v. Hopkins, 5 Johns, 252. 


9 Gratt. (50 


Dorsey, 3 


Va.—Gardner vy. Neal, 
Va.) 85. 


[a] Fact that execution is subse- 
quently countermanded by the legis- 
lature does not defeat the sheriff's 
right to his poundage fees. Stewart 
v. Dorsey, 3 Harr. & M. (Md.) 401. 


[b] Surrender of defendant by 
bail. Where a capias ad safistacien- 


time surrendered defendant into the 
custody of the sheriff, he was entitled 
to poundage. Gillespie v. Nickerson, 
Ont, Prixsos: 


[ec] Discharge of defendant.— 
Where a defendant was taken under 
a capias ad satisfaciendum, and dis- 
charged from custody on the ground 
that no previous fieri facias had been 
issued on the judgment, there being 
special bail in the action, the sheriff 
was entitled to his poundage, as he 
had incurred the risk of being made 
liable for an escape, in an action in 
which he could not avail himself of 
the irregularity as a defense. Scott 
v. Shaw, 13 Johns. (N. YY.) Pease 


ee Smith v. Birdsall, 9 Johns. (N. 


Attachment against witness see in- 
fra § 1160. 


37. Wragg v. Swart, 10 Johns. (N. 
Ve yei9se : 


38. See cases infra this note. 


[a] For instance (1) it has been 
held that a sheriff is not entitled to 
poundage on vacation of an execution 
against the person issued after fail- 
ure to collect the money on an execu- 
tion against property. O’Brien v. 
American Surety Co., 88 App. Div. 
526, 85 NYS 316. (2) The death of 
the judgment debtor while in custody 
does not entitle the sheriff to pound- 
age. Flack v. State, 95 N. Y. 461 [aff 
29 Hun 286]. (3) The sheriff is not 
entitled to poundage unless the judg- 
ment paid. Bowe v. Campbell, 63 
HowPr (N. Y.) 167; Milne v. Davis, 2 
Binn. (Pa.) 137. 


39. Burnham v. Straten County 
Sav. Bank, 5 N. H. 446. 


Mileage see infra § 1194. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Erroneous detention of prisoner. Where defend- 
ant in an action of scire facias against him as bail 
has procured a constable to attend the court to 
receive the principal surrendered by the bail, errors 


'on the part of the officer in detaining the principal 


will not deprive him of his right to legal fees.*° 


Arrest or commitment of several persons on same 
process. It has been held that a sheriff or constable 
is entitled to but a single fee for executing a war- 
rant of arrest, although two or more persons are 
named therein;*? but that he is entitled to the stat- 
utory fee for each person committed where more 
than one is named in the commitment.42 Where 
several persons are named in an attachment, the 
sheriff is entitled to his fee for each person at- 
tached.*8 


[§ 1155] 3. Services in Criminal Proceedings‘ 
—a. In General. A sheriff or constable is entitled 
to compensation for such,*® and only such,*® serv- 
ices in criminal proceedings as the statutes provide 
compensation for. Where the statute allows sher- 
iffs a sum not exceeding a certain amount per an- 
num from the county for services in criminal cases 
of a certain class, they are not entitled to any other 
compensation in such cases;** and where the fees 
of a sheriff for services in liquor law cases are oth- 
erwise provided for by statute, he may not be en- 
titled to a portion of the fines as additional com- 
pensation.*® The failure of a prosecution because 
the law under which it was instituted had expired 
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or been repealed before the prosecution was com- 
menced cannot affect the right of the sheriff to his 
costs.*® 


For executing death sentence, a sheriff is entitled 
only to his statutory fee.°® 


[§ 1156] b. Search for, or Arrest or Pursuit of, 
Persons Charged with Crime. The making of ar- 
rests is a service for which sheriffs and constables 
are ordinarily allowed compensation;°+ but an of- 
ficer who is otherwise compensated by an annual 
salary or per diem compensation is not entitled, in 
the absence of statutory provision therefor, to 
extra compensation for service of a warrant of 
arrest;>? and some statutes are construed to author- 
ize the county commissioners, in their discretion, 
to disallow fees for serving a warrant of arrest for 
a preliminary examination.®* If a warrant of ar- 
rest in a criminal action is regular and valid on 
its face, the sheriff or constable may collect his fees 
from the county for serving it,°* notwithstanding 
any knowledge of his own as to matters affecting the 
validity of the proceedings;°® but such an officer is 
not entitled to fees for making an arrest under a 
erlminal process which states no offense and is there- 
fore void on its face,°® or for making an arrest 
in another state.°7 Constables have been held not 
entitled to fees for arresting vagrants, disorderly 
persons, or incorrigible children, where the persons 
arrested. were not committed.®® 


Arrest of person against whom several warrants 


40. Thompson v. Wiley, 20 Me. 
479. 
41, McCallister Vv. Armstrong 


County, 9 Pa. Super. 423 [rev 19 Pa. 
Co. 449, and dist Price v. Lancaster 
County, 7 Pa. Super. 119 (aff in 189 
Pa. 95, 41 A 987)]; Keller v. Clinton 
County, 4 Pa. Dist. 216; English v. 
Tioga County, 21 Pa. Co. 340; Davi- 
son v. Franklin County, 18 Pa. Co. 
374; Deihl v. Dauphin County, 18 Pa. 
Co. 146; Woomer v. Clearfield Coun- 
ty, 17 Pa. Co. 665; Humer v. Cumber- 
land County, 16 Pa. Co. 552. 


42. Wilhelm v. Fayette County, 
168 Pa. 462, 31 A 1009; McCallister v. 
Armstrong County, 9 Pa. Super. 423 
[rev 19 Pa. Co. 449]; Davison v. 
Franklin County, 18 Pa. Co. 374. 


43. Crippen v. Lackawanna Coun- 
ty, 3 LackLegN (Pa.) 138. 
44. Cross references: 
Liability of county for sheriff's fees 
in criminal cases see infra § 1208. 
Right of officer to reward see Re- 
wards §§ 30-33. 


45. Gray v. Leon County, 96 Fla. 
476, 118 S 305; State v. Heege, 40 Mo. 


A. 650; Betts v. Fayette County, 42 
Pa. Co. 423; Woomer v. Clearfield 
County, 17 Pa. Co. 665. 


[a] Statute may apply so as to 
entitle the sheriff to a fee in every 
criminal case which is pending or on 
the docket, although no indictment 
has been drawn. Reese v. Tioga 
County, 44 Pa. Co. 353; Com. v. Tay- 
Tor; 50Pa..Co. 510. b 


46. Arvk.—McHenry v. Hot Spring 
County, 57 Ark. 565, 22 SW 175. 


Ga.—Clark v. Clark, 137 Ga. 189, 73 
SE 15. 


Minn.—Wagener v. Ramsey County, 
76 Minn. 368, 79 NW 166; Thomas v. 
Scott County Comrs., 15 Minn. 324. 


Mo.—-State v. 
47 SW 504; 
AGE 239% 


N. Y.—Matter of Hempstead, 36 
App. Div. 321, 55 NYS 345 [aff 160 N. 
Y. 685, 55 NE 1101]. 


47. Culbertson v. Jefferson Coun- 
ty, 1 Greene (Iowa) 416; Ross Coun- 
ty v. State, 49 Oh. St. 373, 34 NE 735. 
Compare Parker v. Robertson, 14 La. 
Ann. 249 (Act [1855] § 15, which 
gave the sheriffs one hundred dol- 
lars per annum as compensation for 
their services in criminal cases, did 
not intend this sum as their sole com- 
pensation). 


48. Hancock County v. Vairin, 119 
Miss. 315, 80 S 780. 


49. Rogers v. Marlboro County, 32 
S. Cy 555,11 SE. 383. 


50. Ford v. Howard County’ Cir. 
Ct., 3 Mo. 309. 


Expenses see infra § 1185. 


51. Ala.—McFountain v. State, 203 
Ala, 329, 83 S 53; Trapp v. State, 122 
Ala. 394, 25 S 194, 


Ark.—Miller County v. Magee, 177 
Ark. 752, 7 SW (2d) 973. 


Cal.—Dyer v. Placer County, ‘90 
Cale 276,.20. Pel 97. 


Mich.—Allor v. Wayne County, 43 
Mich. 76, 4 NW 492. 


Minn.—Dean v. Renville County, 50 
Minn. 232, 52 NW 650. 


Pa.—Hays v. Cumberland County, 
5 Pa. Super. 159 [aff 186 Pa. 109, 40 
A 282]; Davison v. Franklin County, 
18 Pa. Co. 374; Boyle v. Luzerne 
County, 17 Pa. Co. 214, 8 Kulp 14. 


Wis.—Crocker v. 
35 Wis. 284. 


[a] Constable of city of Detroit, 
being a common-law peace officer, and 
having power to execute criminal 


Brown, 146 Mo. 401, 
State v. Mason, 82 Mo. 


Brown County, 


process of the justices of the peace of 
such city for offenses committed in 
the county of Wayne outside of the 
city, is entitled to compensation for 
the arrest of parties charged to have 
committed crimes outside of the city 
and in Wayne County, partly subject 
to trial by a justice of the peace and 
partly beyond his trial powers. Al- 
lor v. Wayne County, 43 Mich. 76, 4 
NW 492. 


[b] Fraudulently evading or at- 
tempting to evade payment of rail- 
road fare is a public offense within a 
statute allowing compensation for 
arresting persons charged with a 
public offense. Dyer v. Placer Coun- 
ty; 90) Cal M2 iG. c2ite LO 


52. Sterling v. Cumberland, 91 Me. 
316, 39 A 1008 (in certain class of 
cases); Tyler County Ct. v. Long, 
72 W. Va. 8, 77 SE 328, AnnCas1915B 
808 (in misdemeanor eases); Crocker 
v. Brown County, 35 Wis. 284, 


53. Weld County vy. Camp, 48 Colo. 
61, 108 P 972. 


54 Dean v. Renville County, 50 
Minn, 232, 52 NW 650. 


55. Dean v. Renville County, su- 
pra. 


56. Dean vy. Renville County, su- 
pra. 
el Smith v. Portage County, 9 Oh. 


[a] Fugitive from justice.—Un- 
der some statutes a sheriff is not en- 
titled to compensation for the appre- 
hension and return of fugitives from 
justice from without the state, un- 
less, before the services were ren- 
dered, they were authorized in writ- 
ing by the district attorney, certify- 
ing that the ends of justice would 
thereby be subserved. Douglas Co. v. 
Sommer, 120 Wis. 424, 98 NW 249, 


58. Price v. Lancaster County, 24 
Pa. Co. 225. 
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issued. Where a sheriff arrests a person against 
whom he holds several warrants he is entitled to but 
a single fee and not to a fee for each warrant.°°® 


Arrest of several persons under one warrant. 
Under a statute allowing a certain fee for execut- 
ing a warrant on behalf of the state, a constable is 
entitled to but a single fee for executing a warrant 
of arrest regardless of the number of persons named 
therein.®° 


Search for person not found. A sheriff is not 
entitled to a fee for an unsuccessful search for a 
person charged with crime under a warrant of ar- 
rest lodged in his office.*? 


Unsuccessful pursuit of fugitive. The county 
board should not allow a sheriff compensation for 
services in the unsuccessful pursuit of a fugitive 
from justice within the state, and outside the coun- 
ty, without the certificate of the district attorney 
required by statute and proof that the escape from 
custody or pursuit was not the result of the sher- 
iff’s carelessness or negligence.®? 


[§ 1157] ¢. Transportation of Prisoners.°* Com- 
pensation is usually allowed for transporting pris- 
oners to the place where they are to be confined,*+ 
and in the absence of fraud, county commissioners 
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cannot, on the presentation of a sheriff’s bill for 
services, question his exercise of discretion in tak- 
ing prisoners separately to the reformatory.*® Also, 
a sheriff is sometimes allowed compensation for his 
official services in bringing a prisoner who is con- 
fined in jail into court for trial®® and returning 
him,** but he is not entitled to a fee for each time 
he may conduct the prisoner to and from jail pend- 
ing his trial;°® and in some jurisdictions a sheriff 
is not entitled to any fees for bringing defendant 
in a criminal case into court during the trial.®® 
Where the statutes do not provide compensation 
therefor, a sheriff is not entitled to compensation 
for bringing convict witnesses to court.’° 


[§ 1158] d. Commitment, Custody, and Discharge 
of Prisoners. Sheriffs and constables are usually 
entitled to fees for the commitment of persons 
placed under arrest," and for discharging prison- 
ers from the jail;*?. but, in the absence of a stat- 
utory provision therefor at the time in question, 
they are not entitled to fees for the discharge of 
prisoners from jail;‘* a statute providing a fee 
for each commitment and discharge in a criminal 
matter obviously does not apply to a commitment 
or discharge in a noncriminal matter;** a sheriff 
is not entitled to a fee for merely arraigning pris- 


59. McHenry v. Hot Spring Coun- 
ty, 57 Ark. 565, 22 SW 175; Com. v. 
Murr, 7 Pa. Dist. 685; Com. v. Clark, 
4 Pa. Dist. 683. 


60. McCallister Ve Armstrong 
County, 9 Pa. Super. 423; Woomer v. 
Clearfield County, 5 Pa. Dist. 362; 


Humer v. Cumberland County, 4 Pa. 
Dist. 588, 16 Pa. Co. 552; Keller v. 
Clinton County, 4 Pa. Dist. 216; Price 


v. Lancaster County, 24 Pa. Co. 225; 
English v. Tioga, 21 Pa. Co. 340; 
Deihl v. Dauphin County, 18 Pa. Co. 
146; Com. v. Lloyd, 9 Kulp (Pa.) 48. 


[a] Under earlier statute, the of- 
ficer was entitled to a fee for each 
defendant. Com, v. Ruski, 17 Pa. Co. 
92. 


61. Thomas v. Scott County, 15 
Minn. 324; Ex p. Wyles, 1 Den. 
Y.) 658; Whittle v. Saluda County, 


56 S. C. 505, 35 SE 208; Green v. An- 
derson County, 56 S. C. 411, 34 SE 
691. 


62. Douglas County v. 
120 Wis. 424, 98 NW 249. 


63. Cross references: 


Expenses see infra §§ 1186-1188. 
Mileage see infra § 1194. 


Sommer, 


64. Cal.—Dyer v. Placer County, 
SOmCale2z76, 27) 197. 

{]l.—Peo. v. Foster, 133 Ill. 496, 
23 NE 615; Goodell v. Townsend, 13 
Ill. 600. 


Mich.—Hursley v. Auditor-Gen., 90 
Mich. 439, 51 NW 530. 


N. C.—Taylor v. Adams, 66 N. C. 
338. 


Oh.—Ketter v. Scioto County, 29 
Oh Cina. £49. 


Or.—Crossen v. Earhart, 8 Or. 370. 


Ont.—Glass v. Wigmore, 21 U. C. Q. 
IBA Site 


[a] In Pennsylvania, (1) under 
one statute, a sheriff was entitled to 
per diem compensation for removing 
convicts to the penitentiary (Yordy v. 
Lebanon County, 4 Pa. Co. 162), (2) 


but under a later statute it is other- 
wise (Andrews vy. Lawrence County, 
88 Pa. Super. 293). 


65. Rio Grande County v. 
kirk, 13 Colo. A. 180, 56 P 993. 


66. Clark v. Clark, 137 Ga. 189, 73 
SE 15; Sapp iv. Rozar, 70 Ga. 722; 
Chipman v. Wayne County Auditors, 
127 Mich, 490, 86 NW 1024; Kottcamp 
v. York County, 28 Pa. Super. 96; 
Turners Veeehester, County, (12) Pa. 
Dist. 386. See also Roberson y. State, 
16 Lea (Tenn.) 133 (bringing prison- 
er into county in which supreme 
court sits). 


[a] Bringing before judge.—Un- 
der a statute providing that a sheriff 
shall receive ‘‘for attending before 
any judge with a prisoner, one dollar 
per day,” a sheriff is not entitled to a 
fee of one dollar for each prisoner 
brought before the court for arraign- 
ment, trial, or sentence, but only for 
bringing a prisoner before a judge 
out of term time. Painter v. Polk 
County, 70 Iowa 596, 31 NW 879. 


67. Clark v. Clark, 137 Ga. 189, 73 
SE 15; Sapp v. Rozar, 70 Ga. 722. 


68. Sapp v. Rozar, supra; Chip- 
man v. Wayne County Auditors, 127 
Mich. 490, 86 NW 1024; Lee v. Ionia 
County, 68 Mich. 330, 36 NW 83; Com. 
v. Goudon, 2 LegOp (Pa.) 21. 


69. Washoe County v. Humboldt 
County, 14 Nev. 123; Peo. v. Clinton 
County, 19 NYS 642, 


[a] Per diem allowed to sheriff as 
compensation for attendance on 
terms of court covers all services 
that may be required of him in and 
about the business of the term, such 
as bringing into court and removing 
prisoners whose presence is neces- 
sary for arraignment, trial, or sen- 
tence. Connelly v. Dakota County, 35 
Minn. 365, 29 NW 1. 


70. Clark v. Clark, 137 Ga. 189, 73 
SE 15. 


71. Ind.—Hawthorn vy. Randolph 
County, 5 Ind. A. 280, 30 NE 16, 31 
NE 1124. 


Hob- 


Mich.—Chipman v. Wayne County 
Auditors, 127 Mich. 490, 86 NW 1024; 
Lee v. Ionia County, 68 Mich. 330, 36 
NW 83. 


Mo.—Thomas y. St. Louis County, 
61 Mo. 547. 


N. Y.—Peo. v. Saratoga County, 45 
App. Div. 52, 60 NYS 1122. 


Pa.—Wilhelm vy. Fayette County, 
168 Pa. 462, 31 A 1009 [aff 15 Pa. Co. 
559]; Hays v. Cumberland County, 5 
Pa. Super. 159; Renno vy. Juniata 
County, 24 Pa. Dist. 619, 42 Pa. Co. 
671; Davison v. Franklin County, 18 
Pa. Co. 374; Com. v. Truxtun, 1 Ashm, 
34. See Meyers v. Northampton 
County, 22 Pa. Dist. 757 (sheriff is so 
entitled where he is the keeper of the 
jail, but not otherwise). 


Tenn.—Lynch v. Jackson County, 
131 Tenn. 72, 173 SW 440. 


[a] When statute not available.— 
A statute allowing a certain fee for 
committing persons to jail and dis- 
charging them therefrom is not avail- 
able to the officer, where there is no 
provision therein for payment from 
the county treasury. Ketter v. Scio- 
to County, 29) Oh: Cir; Ctei49% 


[b] Refusal of officers of penal 
institution to receive person commit- 
ted thereto on the ground that he has 
an infectious disease does not defeat 
the constable’s right to his fees for 
delivering the prisoner to such in- 


stitution. Rees v. Potter County,.8 
Pas Dist. 590: 
72. Hawthorne v. Randolph Coun- 


ty, 5 Ind. A. 280, 30 NE 16, 31 NE 
1124; Chipman v. Wayne County 
Auditors, 127 Mich. 490, 86 NW 1024; 
Lee v. Ionia County, 68 Mich. 330, 36 
NW 83; Peo. v. Saratoga County, 45 
App. Div. 42, 60 NYS 1122; Renno v. 
Juniata County, 24 Pa. Dist. 619, 42 
PassCo7 67a. 


73. McNees v. Armstrong County; 
20 Pa, Co. 105. 


74 Mayer v. Franklin County, 85 
Pa. Super. 468. 


{a} Thus the statute does not ap- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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oners;’° and a constable is not entitled to a com- 
mitment fee where the hearing is merely adjourned, 
and defendant is detained in custody.7® Where 
the statute allows compensation to a sheriff for as- 
sistance in executing a commitment to the state 
prison, only when he has a certificate of necessity 
therefor, a county board has no authority to make 
such allowance otherwise.™* 


Where several are committed on same charge or 
commitment paper, the sheriff is entitled to a fee for 
each person so committed.7® 


Custody.7° A constable is entitled to compensa- 
tion for holding a prisoner in eustody where the 
case is within a statute allowing him a certain sum 
per day for keeping a prisoner in custody under 
the direction of a justice of the peace.*® 


[§ 1159] 4. Conveying Lunatics to Asylum.*! 
Under particular statutes,*? and the construction 
placed thereon, a sheriff may be. entitled to com- 
pensation for conveying insane persons to the asy- 
lum.’ In some jurisdictions, however, the stat- 
utes are construed not to entitle a sheriff to per 
diem compensation for this service.*# 
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[§ 1160] 5. Serving Subpcenas or Attachments 
for, and Procuring Attendance of, Witnesses—a. In 
General. Sheriffs and constables are, as a general 
rule, allowed fees for their official services in serv- 
ing subpoenas on witnesses,®° or executing attach- 
ments against them,*® and procuring their attend- 
ance at court;** but a sheriff is not entitled to 
compensation for serving an ineffective subpoena 
which he was not bound to serve,** or for serving 
subpeenas in a special grand jury inquiry, author- 
ized by the court, which does not result in any pros- 
ecutions;*® and a sheriff or deputy sheriff who 
serves a subpeena in his own cause is not entitled to 
any fee therefor.?° 


Amount of fees for serving subenas is such, and 
only such, as is fixed by statute.°+ A constable or 
deputy constable who serves subpcenas issued out 
of court is entitled to the same compensation as the 
sheriff for serving subpenas;°? and, if the sheriff 
serves subpoenas issued by a magistrate, he may 
charge the fees allowed by the constable’s fee bill.°? 


[§ 1161] b. Necessity of Actual Service. As a 
general rule a sheriff must actually serve subpeenas 
in order to be entitled to fees therefor,°* and a 


89. 


ply to the commitment of a suspici- 
ous character, for insolvency or by a 
state health officer for treatment for 
a communicable disease. Mayer v. 
Franklin County, 85 Pa. Super. 463. 


75. Peo. v. Saratoga County, 45 
App. Div. 42, 60 NYS 1122. 


76. Winters v. sa iia County, 18 
1ERY, (Corsi 


77. Northern Trust Co. v. Snyder, 
113 Wis. 516, 89 NW 460, 90 AmSR 
867. 


" 78. Wilhelm v. Fayette County, 
168 Pa. 462,-31 A 1009 [afft-15-Pa., Co. 
559]; Long v. Northumberland Coun- 
ty, 20 Pa. Co. 705 Com, ‘VewRuskin 17 
Pa. Co. 92: Contra Woomer v. Clear- 
field County, 5 Pa. Dist. 362; Keller 
v. Clinton County, 4 Pa. Dist. ZUG: 
Deihl v. Dauphin County, 18 Pa. Co. 
146. 


79. Compensation and reimburse- 
ment of sheriff, deputy, or subordi- 
‘nate for care and maintenance of 
prisoners see Prisons §§ 22, 23, 96- 
115. 


80. Peo. v. Rockland County Bd. 
of Suprs., 166 App. Div. 22, 151 NYS 
GTP. 


[a] Statute applies where, under 
the dirgction of a justice of the peace, 
the constable takes and holds a pris- 
oner in custody on the day of the 
hearing and on any adjourned day of 
the hearing until judgment is given, 
the prisoner ‘in the intervals not be- 
ing in the custody of the constable at 
‘all. Peo. v. Rocklan@ County, 166 
App. Div. 22, 151 NYS 671. 


81. 
eo 


Expenses see infra § 1186. 
See statutory provisions. 

La Salle County v. Milligan, 
143 1 Ill. 321, 32 NE 196; Irvin v. Alex- 
ander County, 63 Ill. 528; Commis- 


sioners v. Lodwick, 9 Oh. Dec. (Re- 
print) 567, 15 CincLBul 126. 


84. Andrews v. Lawrence County, 
88 Pa. Super. 293. 


85. Ala.—Kilgore v. Swindle, 
Ala. 378, 122 S 333. 


Ariz.—Yavapai County v. O’Neill, 3 
Ariz. 363, 29 P 430. 


Ark.—Phillips County y. Pillow, 47 
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Ark. 404, 1 SW 686. 
Md.—Deale v. Estep, 3 Bland 438. 
shptepeiagt ae Vv; Bauder, 34 Oh, St: 


Pa.—-Kerr v. Sun Co., 32 Pa. Super. 
239; Brown v. Hoffman, 16 Pa. Dist. 
206; Com. v. McQuiston, 29 Pa. Co. 
81; Bannon v. Lackawanna County, 
3 LackLegN 148. 


[a] Evidence of employment.— 
The minutes of the board of super- 
visors, showing that on motion it was 
ordered that the sheriff be allowed 
mileage to subpcena witnesses in an- 
other state in a certain criminal case, 
are sufficient evidence of the employ- 
ment of the sheriff to serve the sub- 
poena in the case, so as to entitle him 
to reasonable compensation therefor. 
Yavapai County v. O’Neill, 3 Ariz. 
363, 29 P 430. 


he Com. v. Goudon, 2 LegOp (Pa.) 


87. Yavapai County v. O’Neill, 3 
IN QVA, Xda GD 1228 ZIG 


[a] Nonresident witnesses.—Un- 
der Rev. St. (1887) § 79 cl 9, provid- 
ing that contingent expenses neces- 
sarily incurred for the use and benefit 
of the county shall be a county 
charge, where the sheriff acts as the 
messenger of the board of supervi- 
sors in securing the attendance in 
criminal cases of necessary nonresi- 
dent witnesses, he is entitled, in the 
absence of any agreement with the 
board, to a reasonable compensation 
for his ‘services. Yavapai County v. 


ONeill} 3" Ariz. 363, 29" 430: 

88. Yavapai County v. O'Neill, 
supra. 

[a] Rule applied.—Under Pen. 


Code § 2054, which provides that a 
witness in a criminal case, nonresi- 
dent of the county in which the case 
is tried, shall not be obliged to attend 
unless an order to that effect shall 
have been indorsed by the judge of 
the court on the subpcena requiring 
such attendance, a_ sheriff is not 
bound to serve a Subpcena without 
such indorsement thereon, and serv- 
ice thereof does not entitle him to 
any fee. Yavapai County v. O’Neill, 
3 Ariz. 363, 29 P 430. 


In re Inquiry by Grand Jury, 
15 Pa. Dist. 465. 


90. Chicago, etc., R. Co. v. Dun- 
ning, 18 Ill. 494; Commercial Bank v. 
Fehrenbach, 7 Terr. L. 8. 


91. Deale v. Estep, 3 Bland (Md.) 
433; State v. Bauder, 34 Oh. St. 210; 
Kerr v. Sun Co... 32) Pa. Super. 239); 
O’Leary v. Northumberland County, 
24 Pa. Super. 24; Swab v. Snyder, 16 
Pa. Dist. 465; Humer v. Cumberland 
County, 4 Pa. Dist. 588, 16) Pa.\Co: 
552; Bannon v. Lackawanna County, 3 
LackLegN (Pa.) 148; Com. v. Gou- 
don, 2 LegOp (Pa.) 21. 


[a] Service of order for appear- 
ance.—Where, on a motion for change 
of venue for prejudice of the trial 
judge, the court ordered persons sign- 
ing affidavits in support thereof to ap- 
pear for cross-examination, and di- 
rected that subpcenas should be 
served on such of them as the ad- 
verse party should indicate to the 
clerk, and the clerk issued ‘an order 
to appear for cross-examination,’ 
in which he recited the above order, 
and notified the persons named there- 
in to appear in court and submit to 
cross-examination on a day stated, 
this order amounted to no more than 
a subpoena, and the sheriff was only 
entitled to the fees provided for the 
service of subpcenas for serving the 
same. Spangler v. Beaver, 106 Iowa 
744, 75 NW 668. 


92. Newton v. Luzerne County, 15 
Pa. Dist. 113; Deihl v. Dauphin Coun- 
ty Lom eas Dist. 526, 18 PaiCo:. L46e 
Hannum vy. Becker, 4 Pa. Dist. 444; 
Meagher v. Clearfield County, 3 Pa. 
Dist. 444; Com. v. Thorn, 19 Pa. Co. 
299; Youngs v. Harold, 14 Pa. Co: 
525; Coleman v. Hess, 1 Browne (Pa.) 
274; Com. v. Neeley, 2 Chest: Co. 
(Pa.) 105; Com. v. Neeley, 1 Del. Co. 
(Pa.) 532; Youngs v. Harold, 7 Kulp 
(Pa.) 285; Shrope v. Northampton 
County, 3 LancLRev (Pa.) 123; Zie- 
lica v. Worzalla, 162 Wis. 603, 156 
NW 623. 


oe Com. v. Neeley, 1 Del. Co. (Pa.) 
oa. 


94. Deitrick v. Northumberland 
County, 24 Pa. Super. 22; In re Ine 
quiry by Grand Jury, 15 Pa. Dist. 465. 
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mere offer to serve them is not sufficient;®®> but 
under some statutes a sheriff is allowed a fee for 
diligent search, inquiry, and return not found on 
a subpeena.°® 


[§ 1162] c. Several Witnesses Named in One 
Process. It has been held that a sheriff or consta- 
ble is entitled to a fee for each person named in a 
subpena and actually served;®? but it has also 
been held that a sheriff can charge only a single fee 
for arresting all witnesses whose names are con- 
tained in one warrant.°® 


[§ 1163] d. Two Attachments for Same Witness- 
es. Where, on the same date, two attachments, in 
different suits, issued to the sheriff, each for the 
same persons, who had neglected to appear as wit- 
nesses, and separate returns were made thereon, 
they having been served at different dates, and the 
witnesses produced at different times, the sheriff 
is entitled to his fees in each case for attaching 
each person named in the attachment.°® 


[§ 1164] e. Who Entitled to Fees. A statute fix- 
ing the fees to be charged by the sheriff for serving 
a subpena confers on the sheriff no exclusive right 
to serve subpcenas in criminal cases;! and, where 
the district attorney employs a constable to make 
the service, the constable, and not the sheriff, is 
entitled to the fees. A sheriff who has appointed 
a deputy to serve a subpeena has the same right 
to a fee for service by the deputy as if he had 
made the service in person.® 


'§ 1165] 6. Service or Levy and Return of Proc- 


95. Deitrick v. Northumberland 
County, 24 Pa. Super. 22. 


SHERIFFS AND CONSTABLES 


[§§ 1161-1166 


ess against Property—a. In General. Unless the 
process is void,* the service or levy and return of 
process against property and the collection of mon- 
ey thereon are duties for the performance of which 
the sheriff is entitled to compensation in the form 
of fees for the services actually rendered® or a 
commission in case the money is collected.® 


[§ 1166] b. Attachment. A sheriff or constable 
is, as a general rule, entitled to a fee for his of- 
ficial services in making the levy’ and return® of 
an attachment; but in accordance with the general 
rule on the subject,® he can demand for an attach- 
ment no other compensation than the statute pre- 
seribes;?° and in a few jurisdictions the statutes 
expressly forbid a sheriff from charging any fee for 
an attachment of real estate? or a nominal attach- 
ment of personal property.1? It has been held in 
some jurisdictions that ifthe attached property is 
not sold, the sheriff is not entitled as matter of 
right to poundage or commissions;** but under 
subsequent statutes in some of these jurisdictions 
the sheriff may be entitled to fees and poundage on 
the value of the property where the attachment is 
discharged,t* provided there is sufficient proof of 
the amount or value of the property attached to 
warrant the taxation of fees and poundage;*® and 
he is not to be denied poundage where he has done 
all that entitles him to it and has done nothing to 
forfeit his right thereto.1° Where land attached 
by a sheriff in a suit to enforce a vendor’s lien is 
afterward sold by the clerk and master under a de- 
cree, the sheriff is entitled only to his fee for the 


96. Barman v. Miller, 23 Minn. 458. 


97. Price v. Lancaster County, 189 
Pa. 95, 41 A 987; McCallister v. Arm- 
strong County, 9 Pa. Super. 423 [rev 
6 Pa. Dist. 766, 19 Pa. Co. 449]; Price 
v. Lancaster County, 24 Pa. Co. 225; 
English v. County, 21 Pa. Co. 340; 
Murphy v. Fayette County, 19 Pa. Co. 
99, 13 Montg. Co. 81; Bannon v. 
Lackawanna County, 3 lLackLegN 
(Pa.) 148. See Davison v. Franklin 
County, 5 Pa. Dist. 745, 18 Pa. Co. 374 
(when a subpcena issues from a mag- 
istrate, the constable is entitled to 
fifty cents for serving it, no matter 
how many persons are named in it, 
but if it requires the attendance of 
witnesses at court, he is entitled, asa 
sheriff’s officer, to fifteen cents for 
each witness served). Contra Con- 
ley vy. York County, 5 Pa. Dist. 748; 
Woomer v. Clearfield County, 5 Pa. 
Dist. 362; Humer v. Cumberland 
County, 4 Pa. Dist. 588, 16 Pa. Co. 
552; Long v. Northumberland Coun- 
ty, 20 Pa. Co. 70; Boyle v. Luzerne 
County, 17 Pa. Co. 214, 8 Kulp 14. 


98. Whittle v. Saluda County, 56 
S. C. 505, 35 SE 203; Lancaster v. 
Barnwell County, 40 S. C. 445, 19 SE 
74. 


99. Crippen v. Lackawanna Coun- 
ty, 3 LackLegN (Pa.) 138. 


i O'Leary iv: Northumberland 
County, 24 Pa. Super. 24. 

2 O'Leary v. Northumberland 
County, supra. 


3. Chicago, .ete:, R. 
ning, 18 Ill. 494. 


4 Wingate v. 


Co. v. Dun- 


Wallis, 13 Migs. 


249; Ex p. National Trust Co., 18 B. 13. Demorest v. Torry, 9 AbbPr 

Cu 375. RS Ce me ae rae ty Dudley, 12 

fi ie i ; Wy owPr 456; 

yoga gre Soe e E ee ag BIy Calhoun v. Lee, 29 HowPr (N. ¥.) 1: 

6 See infra § 1176, Bancroft v. Richards, t8 B. C. 38, 9 
63 Cal. DomLR 77. 


AG Cal.— Young v. Miller, 


Colo.—Cramer v. Oppenstein, 16 


Colo. 495, 27 P 713 


Md.—Maddox v. Cranch, 4 Harr. & 
M. 343. 


Mass.—Washington Bank v. Bos- 
ton Glass Mfg. Co., 6 Pick. 375. 


Mo.—Ring v. Charles Vogel Paint, 
etc., Co., 46 Mo. A. 374; Miller v. 
Muegge, 27 Mo. A. 670. 


N. Y.—Lynch v. Butler, 43 Hun 
605; Mayhew v. Duncan, 31 Barb. 87; 
Prahl Constr. COED: Vs Jeffs, 126 Misc. 
802, 215 NYS 96; Alburtis v. Dudley, 


12 "AbbPr 361, 21 HowPr 456; May- 
hew v. Wilson, 10 AbbPr 289; Cal- 
houn v. Lee, 29 HowPr 1. 

5 Lea 


Pili vei ak v. Petigrew, 


ah yo enon v. Lee, 29 HowPr (N. 


9. See supra § 1132. 


10._ Burnham y. Strafford County 
Sav. Bank, 5 N. 446. See also Cal- 
houn v,. Lee, 29 HowPr GING yc aN Ga: 
sheriff. cannot be allowed additional 
compensation for executing an at- 
tachment, over and above his pre- 
scribed fees, unless he is put to trou- 
ble or ineurs expenses in taking 
possession of or in preserving the 
property attached). 


11. 
12. 


See statutory provisions. 
See statutory provisions. 


Commission on money collected see 
infra § 1176. 


14. Cincinnati, etc., R. Co. v. Sheriff 
of City of New York, 207 Fed. 768, 125 
CCA 351; Lindsey v. Mexican Crude 
Rubber Co., 197 Fed. 775 (both cases 
giving effect to a New York statute}; 
Tribune Assoc, v. Hisner, etc., Co., 49 
App. Div. 141, 68 NYS 94; Prahl 
Constr. Corp. v. Jeffs, 126 Mise. 802, 
215 NYS 96 [dist Philippine Vegeta- 
ble Oil Co. v. Pitou, 105 Misc. 634, 
173 NYS 812 as having been decided 
at a time when the statute in ques- 
tion applied only to one county]; 
Gotham Nat. Bank vy. Hickox, 100 
Misc. 372, 166 NYS 644; O’Brien v. 
Obel, 46 Mise. 449, 92° NYS 333; 
O’Brien v. National Conduit, ete., Co., 
43 Misc. 327, 87 NYS 131; B. P. Ducas 
Co. v. American Silk Dyeing, etc., Co., 
84 NYS 878; €olberg v. Emerson, 30 
NYS 146, 23 NYCivProc 337%. .See 
Plummer v. International Power Co., 
88 App. Div. 452, 85 NYS 107 (where 
a stipulation was made for an order 
vacating an attachment as to a part 
of the property affected, thereby leav- 
ing it in force as to a portion of the 
property greatly exceeding in value 
any claim the sheriff might have for 
poundage, the sheriff was not entitled 
to poundage upon the property affect- 
ed by the order). 


15. Tribune Assoc. v. Eisner, ete., 
Co., 49 App. Div. 141, 68 NYS 94. 


pe Martin v. Berwick, 142 NYS 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1166-1169] 


levy.17 


Attachments in different counties. Where, in the 
same action, attachments are levied or served in 
different counties, there can be but one allowance 
of poundage,'*® which is to be apportioned among the 
several attaching officers according to the propor- 
tionate values of the property attached by them.?® 


Two or more defendants or parcels of property. 
Where there is more than one defendant in an attach- 
ment suit, a levy upon the property of each defend- 
ant 1s a separate levy for which the sheriff is en- 
titled to a separate fee;?° but, except in some ju- 
risdictions,*! where a sheriff levies an attachment 
against a single defendant, although upon several 
separate parcels of proper ty, he is entitled only to a 


_single fee.?? 


Inventory and appraisement. The making of an 
inventory of attached property is not a matter for 
which the sheriff is entitled to costs in addition to 
the statutory fees for serving and otherwise exe- 
euting attachment writs.28 Also, in the absence 
of statute the sheriff is not entitled to charge as 
costs the expense of an appraisement of goods seized 
under a writ of attachment.” : 


[§ 1167] c. Execution?®—(1) In General. <A 
sheriff is entitled to compensation for levying and 
returning an execution;?® but the rule is not ap- 
plicable unless the sheriff has made an actual levy? 
on property belonging to defendant,?> and, accord- 
ing to some authorities, unless the ‘levy made was 


valid;?® he cannot claim compensation for levying’ 


an execution which plaintiff has. instructed him not 
to levy or merely to hold to bind the debtor’s prop- 
erty ;°° and he is not entitled to poundage upon an 


17. Harris v. Petigrew, 5 Lea. 
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der a statute allowing compensation 


[57 CJ 1117 


elegit, unless he has, extended the land under the 
writ.*1 He is not entitled to the fees of an ap- 
praiser for assisting in appraising real estate lev- 
ied on.?? 


[§ 1168] (2) Several Defendants or Executions. 
Where an execution is issued against several de- 
fendants, the sheriff is entitled to a levying fee 
for each;** but where there are several executions 
against several defendants for the same debt, the 
sheriff is entitled to poundage fees only on the sum 
actually due;** and where a sheriff has several 
executions against a defendant, and makes one levy 
on his property, and enters the same on each exe- 
cution, he is entitled to charge only for one levy, 
and not for a levy on each execution.®® 


Executions in different counties. Where execu- 
tions go to different counties, on either a joint judg- 
ment or on several judgments for the same debt, 
the sheriffs of such counties must divide among 
them the poundage fee on the real debt.3® So, 
where each sheriff makes a levy on property, and by 
reason of an arrangement between the parties no 
sale takes place, each sheriff is not entitled to his 
commission on the amount of the execution,?’ but 
only to a commission on the value of the goods lev- 
ied on by him,?® or if the total levies exceed in 
value the amount of the execution, a pro rata com- 
mission based on the value of the goods which he 
seized.®® 


[§ 1169] (3) Stay or Setting Aside of Writ. 
Some cases hold that a sheriff is entitled to pound- 
age where, after he has made a levy under an exe- 
cution, the writ is set aside for irregularity or su- 
perseded;*° but other cases deny the right of the 
sheriff to commissions under such circumstances.*! 


(Md.) 606; Campbell v. Cothran, 56 


(Tenn.) 596. 
18. Tilley v. De Wolf, 12 R. I. 347. 
19. Tilley v. De Wolf, supra. 


20. Miller v. Muegge, 27 Mo. A. 
670. 


21. Young v. Miller, 63 Cal. 302. 


22. Washington Bank v. Boston 
Glass Mfg. Co., 6 Pick. (Mass.) 375 
(evies on separate parcels of real 
property); Miller v. Muegge, 27 Mo. 
A. 670 QCevies on both real and per- 
sonal property). 


23. Cramer v. Oppenstein, 16 Colo. 
495, 27 P 718; Eastman v. Coos Bank, 
tN, Ee 23: 


24. Ring v. Charles Vogel Paint, 
ete., Co., 46 Mo. A. 374. 


25. Commission on money col- 
lected on execution see infra § 1176. 


26. Mastin v. Cullom, 28 Ala. 670; 
Camp v. Bates, 13 Conn. iG Peck Ns 
Grand Rapids City Nat. "Bank, 51 
Mich. 353, 16 NW 681, 47 AmR 577; 
In re Brown, 3 Sask. T9743 


[a] Time of accrual of right.— 
It has been said that the right of a 
sheriff to commissions on a levy un- 
der execution accrues at the _ time 
when he makes the levy. In re Black, 
38 F. Cas. No. 1,458, 2 NatBankrReg 
171; Cape Sable Co.’s Case, 3 Bland 
(Md.) 606. 

27. Northern Alabama R. Co. v. 
Lowery, 3 Ala. sols Hie od opaoOwe Us: 
Fidelity, etc., v. Lentilhon, 64 
Mise. 299, 119 NYS 82. 


{a] Return without service.—Un- 


for every execution served and re- 
turned, a sheriff or constable is not 
entitled to a fee for an execution re- 
turned but not served. U.S. v. Lit- 
ae Cas. (No,115,609,1 Cranch :C: 
Cc. c 


28. Bilke v. Havelock, 3 Campb. 
374, 170 Reprint 1415; Turner v. Cro- 
zier, 14 Ont, Pr. 272; Eliott v. Me- 
TCA eke Lees bos 


29. Northern Alabama R. Co. Vv. 
Lowery, 3 Ala. A. 511, 57 S 260. 


Setting aside of writ see infra § 
1169. 


aoe Oswitchee Co. v. Hope, 5 Ala. 
629. 


31. Carter v. Hughes, 
714, 157 Reprint 294. 


32. Phoenix Ins. Co. v. McEvony, 
52 Nebr. 566, 72 NW 956. 


33. State v. Burton, 4 Del. 457. 


34. Howard v. Levy Ct., 1 Harr. 
& dy CMid.)* 558. 


35. Thrower v. Vaughan, 80 S. C. 
ut, Si 


36. Howard v. Levy Ct., 1 Harr. & 
J. (Md.) 558. 


87. Sturges v. Lackawanna, 
EC On;-5 cole Near ae 1a eae 
Jonson, oO Canali dss 17. 


38. Sturges v. Lackawanna, etc., 
Ri Co., 27 N. J. Ly 1424. 


39. Sturges v. Lackawanna, 


2 He, & N: 


etc., 
Brown v. 


etc., 


rR. Co., supra. 


40. Cape Sable Co.’s Case, 3 Bland 


N. Y. 279 [aff 65-Barb.534, 1: Thomps: 
& C. 70]; Bradley v. Blue Ridge 
Hosiery Mill, 56 Misc. 125, 106 NYS 
1107; O’Brien v. Allen, 40 Misc. 693, 
83 NYS 251; Weegar v. Grand Trunk 
R. Co., 16 OntivPr13 715 Morrison iw. 
Taylor, 9 Ont. Pr. 390; Brockville, 
ete., .R. Co. Vv. Canada’ Cent, RivComne 
Ont. Pr. 372. See In re Kupfer, 165 
App. Div. 570, 150 NYS 1037, 1038 
(where, on reversing an order setting 
aside an execution, the court held 
that although the execution was de- 
fective and contained an erroneous 
direction, it was not void in the hands 
of the sheriff, and also held that sub- 
sequent directions Should be disre- 
garded, “as the _ sheriff’s right to 
poundage depends upon the validity 
of the execution as it was when the 
levy was made’’). 


[a] Withdrawal from possession 
before writ superseded.—Where a 
sheriff made a seizure under a fieri 
facias against the goods of ‘defend- 
ants, but, learning that they were 
about to appeal, of his own motion, 
and for the purpose of saving expense 
to the parties, withdrew his officer in 
possession, and, the appeal having 
been subsequently brought, the exe- 
cution was superseded, it was held 
that the sheriff had not so withdrawn 
from the seizure as to disentitle him 
to poundage or an allowance in lieu 
thereof. Weegar v. Grand Trunk R. 
Co 16 Ont Pre siik 


41, \Miles:y.) Harris, 12°C. aByaNeles 
550, 104 ECL 550, 142 Reprint 1258; 


Walker v. Fairfield, 8 U. C. C. P. 
(Ont.) 95. Contra Bullen v. Ansley, 
6 Esp. 111, 170 Reprint 846; Raws- 


LISS [DiaiCe Jal 


Likewise, it has been both affirmed+? and denied*? 
that a sheriff is entitled to commissions where an 
execution is stayed after a levy. In some jurisdic- 
tions the statutes allow the sheriff half commissions 
for levying an execution which is stayed** or sus- 
pended by the ereditor’s order.*® 


[§ 1170] (4) Necessity of Sale. It has been held 
that the sheriff is not entitled to commissions on 
property taken on execution unless a sale is actu- 
ally made,*® or the money is actually collected ;47 
but there is also authority for the view that the 
sheriff does not lose his right to commissions when 
a sale is prevented without his fault.48 


Stay of sale. Under some statutes the sheriff 
is entitled to a fee where, after the levy of an exe- 
cution, the sale thereunder is stayed;*® but he 
cannot, under the same execution, be entitled both 
to this fee and a fee for making money on the exe- 


torne v. Wilkinson, 4 M. & S. 256, 105 
Reprint 829. 
42. Benedict v. 


Wright, 19 Hun 
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pensation may be allowed to the sher- 
iff under Battle Revisal c 105 § 21. 
Allen v. Spoon, 72 N. C. 369. 


[§§ 1169-1173 


cution.®° 


[§ 1171) d. Rapleve or Writ of Possession. A 
sheriff is allowed compensation for serving a writ 
of seizin and possession in a real action,®! but is 
limited to his statutory fee,°>? and is not entitled 
to an allowance for extra time and trouble.®? The 
statutes usually allow the sheriff a fee for the ex- 
ecution of a writ or requisition of replevin.®4 


[§ 1172] e. Distress Warrant. A sheriff or con- 
stable is entitled to charge a fee for the levy of a 
distress warrant,°> but not for a return on the war- 
rant of “no property found,’’®>® and he is not entitled 
t» unearned commissions.°* 


[§ 1173] 7. Custody and Care of Property.®® In 
a number of states the sheriff is allowed charges or 
compensation for the care and custody of property 
of which he has taken possession under an attach- 
ment,°® execution,®® writ of sequestration,®! or or- 


8 BP 841. 


Pa.—Lord v. Toby Ma Supply 
Co., 6 Pa. Dist? 290. 


GNE TY! 271. 


43. Smith v. Morrison, 1 Chest. Co. 
(Pa.) 291; Winters v. Kingston, etc., 
Permanent Bldg. Soc., 1 Ch. Chamb. 
(Ont.) 276 (the sheriff is entitled only 
to fees for services actually rendered 
and not to poundage). See also Fitch 
v. Stanton, 1 Tyler (Vt.) 28 (the sher- 
iff cannot charge fees for return of 
an execution stayed by supersedeas 
in a writ of error). 


44. See statutory provisions. 

45. See statutory provisions. 

46. Com. v. Brown, 5 Call (9 Va.) 
569; In re Thomas, [1899] 1 Q. B. 


460; Anonymous, Lofft. 438, 98 Re- 
print 732. 


[a] Land.—A sheriff has no right 
to poundage on writs against lands 
unless there is an actual sale. Mor- 
ris v. Boulton, 2 C. L. Chamb. (Ont.) 
60; Merchants Bank v. Campbell, 32 
Tlie, CP) Ont.) L770) Lfoll rrench) v. 
Lake Superior Mineral Co., 14 Ont. Pr. 
541]. 


[b] Inability to sell.—A constable 
cannot be allowed his fees on an exe- 
cution where he has levied on prop- 
erty and returned that it remains on 


his hands for want of buyers. Pixley 
v. Butts, 2 Cow. (N. Y.) 421 

47. See infra § 1176. 

48. Baldwin v. Shaw, 


35 Vt. +2735 
In re Murphy, 7 Terr. L. 271. 


[a] Under rule of court, the sher- 
iff may be entitled to such sum as the 
judge may deem reasonable under the 
circumstances of the case. Moros- 
chan vy. Moroschan, 14 Sask. L. 233. 


49. See statutory provisions. 

50. Mastin v. Cullom, 28 Ala. 670. 

51. Weston v. Weston, 102 Mass. 
514; Bell v. Nicholls, 26 B. C. 102. 
rien Weston v. Weston, 102 Mass. 
514. 

53. Weston v. Weston, supra. 

[a] Inapplicable statute.—Execut- 


ing a writ of possession by removing 
defendant’s property from the prem- 
ises to a house about one half a mile 
distant, where the daughter. of de- 
fendant resided, was not “seizing of 
specific property under an order of 
the Court, or executing any other or- 
der of a Court or Judge not specially 
provided for,’ wherefore extra com- 


Allowance for help or assistance |° 


see infra § 1193. 
54. See statutory provisions. 


55. Bancroft v. Richards, 18 B. C. 
38,9 DomlUR 77. 


56. Red Willow County v. Smith, 
67 Nebr, 213, 93-NW 151. 

57. In re Hageman, 218 Fed. 708. 

58. Cross references: 


Expenses see infra § 1189. 

Necessity of allowance or certifica- 
tion by court see infra § 1214. 

Time for recovery see infra § 1216. 
59. Ariz.—Southwestern Commer- 


oe Co. v. Owesney, 10 Ariz. 49, 85 P 
724, 


Cal.—Alexander v. Wilson, 79 P 
274; Shumway v. Leakey, 73 Cal. 
260, 14 P 841; Bower v. Rankin, 61 
Cal. 108; Geil v. Stevens, 48 Cal. 590; 
Smith y. Richmond, 19 Cal. 476. 

Colo.—Leadville City Bank v. 
Tucker VoColo. (220, 38°P  2u7. 


Ida.—McConnell vy. McCormick, 3 
Ida. 227, 28 P 421. 


Ill—Eames v. Hennessy, 22 Il. 
628; Olds v. Loomis, 10 Ill. A. 498. 
Me.—Baldwin v. Hatch, 54 Me. 167. 


Mass.—Tarbell v. Dickinson, 38 
Cush. 345; Phelps v. Campbell, 1 Pick. 
59; Sewall v. Malton, 9 Mass. 535. 


Minn.—Barman y. Miller, 23 Minn. 
458. 


Mo.—Hesse v. Kimm, 14 Mo. 395; 
Ring v. Charles Vogel Paint, etc., Co., 
46 Mo, A. 374. 


Mont.—McDermott v. Murphy, 11 
Mont, 122, 27 P 334. 

Nebr.—Deering v. Wisherd, 46 
Nebr. 720, 65 NW 788, 


N. H.—Eastman v. Coos Bank, 1 N. 
Be 28h 


N. J.—Hanness v. Smith, 21 N. J. 
| ORE sy 


N. Y.—Woodruff v. Imperial F. Ins. 
Co., 90 N. Y. 521; German American 
Bank v. Morris Run Coal Co., 74 N. 
Y. 58; Lynch v. Butler, 43 Hun 605; 
Hall v. U. S. Reflector Co., 34 Hun 
467; Coffin v. Northwestern Constr. 
Co., 19' AbbNCas 383;  Alburtis Vv. 
Dudley, 12 AbbPr 361, 21 HowPr 456. 


Or.—Schneider v. Sears, 13 Or. 69, 


‘ened to take them forcibly, 


Tex.—Worley v. Shelton, (Civ. A.) 
86 SW 794, 


Vt.—Templeton v. Capital Sav. 
Bank, ete., Co., 76 Vt.345, 57 Asis 
Willey v. Laraway, 64 Vt. 566, 25 A 


435; Gleason v. Briggs, 28 Vt. 135; 
Dean v. Bailey, 12 Vt. 142. 
Wis.—Stevens Point | First Nat. 


Bank v. Kickbusch, 78 Wis. 218, 47 
NW 267; Addington v. Sexton, 17 
Wis. 327, 84 AmD 745, 


Wyo.—Beeman, etc., Mercantile Co. 
Fee On er aah 15 Wyo. 450, 89 P 745, 


_[a] Circumstances warranting ad- 
ditional compensation.—W here a 
sheriff, seeking to levy an attach- 


ment on bonds in the possession of a 
depositary, was refused possession by 
the depositary, whereupon he threat- 
and it 
was then agreed that the bonds 
should be placed in the sheriff’s view, 
that he should take possession of and 
levy on them, and that he should re- 
turn them to the depositary to be 
held for him, the sheriff was entitled 
to additional compensation, as he had 
possession of the bonds. Coffin v. 
Northwestern Constr. Co., 19 AbbN 
Cas=CN Ive) 7383. 


Charges for care and preservation 
of attached property generally see 
Attachment §§ 819-829. 


a tae Cal. Geil v. Stevens, 48 Cal. 


Colo.—Cramer vy. 
Colo; 495027 Piss 


Ga.—Hopkins vy. Bolton, T. U. P. 
Charlt. 294. 


Ill. Olds v. Loomis, 10 Ill. A. 498. 


Ind.—State v. Hitchens, 25 Ind. A. 
244, 57 NE 935, 81 AmSR 90. 


La.—Silliven v. Bellocg, 20 La. 
Ann. 305. 


Mo.—State v. Stinebaker, 90 Mo. A. 
280. 


61. Crusel v. Brooks, 121 La. 2438, 
46 So, 224; Witkouski v. Witkouski, 
16 La. Ann. 232; Jure v. Ballatin, g 
La. Ann. 18; Parkison v. Boyle, 7 
Rob. (La.) 82; Coleman v. Nat. Bank, 
(Tex. Civ. A.) 146 SW 957. 


{a] Sheriff administering sequest- 
ered property is entitled to a just 
compensation for his services. Jen- 


Oppenstein, 16 


For later cases, developments and-changes in the law see Annotations, same title and section number, 


MS 


-soc,, 19 Mise. 49, 42 NYS 705; 
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§§ 1173-1174] 


der, writ, or requisition of replevin.*? 
the absence of statutory provision therefor, a sher- 
iff is not entitled to fees for the care and custody 
of real estate under levy of an execution.®* 
order to warrant an allowance, the services must 
have been actually rendered.*4 -Ordinarily, an al- 
lowance to a sheriff for the care and custody of 
property can be made for only such period as the 
property was in his possession,®® and he cannot 
recover any compensation for the custody of prop- 
erty where he has never had actual possession there- 
of;°° but in some jurisdictions a statutory provi- 
sion allowing a sheriff a reasonable sum for securing 
attached property is held applicable where the at- 
tachment is by lodging a copy in the town clerk’s 
A sheriff or constable is not entitled to 
any compensation for receiving and keeping property 
levied on, where the amount of the execution was 
paid as soon as the levy was made;°* and it is not 
an abuse of diseretion for the court to refuse an 
allowance for the custody of attached property 
where the officer unjustifiably refused to accept a 
The risk incurred by the sheriff from the 


office.°* 


bond.®° 


nings-Heywood Oil Syndicate v. Hous- 
siere-Latreille Oil Co., 118 La. 262, 42 
S 930; Parkison v. Boyle, 7 Rob. 
(La.) 82; Graham v. Swayne, 1 Rob. 
(La.) 186; Avart v. King, 14 La. 62. 


62. Stewart v. Fidelity Loan As- 
Dud- 


ley v. Clevenger, 19 Okl. 208, 91 P 
208. ; 

63. Retsch v. Renehan, 16 N, M. 
541, 120 P8397. 

64. Spence v. Thompson, 11 Ala. 
746; Demorest v. Torry, 9 AbbPrNS 
GN axe). 953 Kine ve Barton; 27 Bac. 
485. 


65. Dudley ¥. Clevenger, 19 OKI. 
208, 91 P 908; Elliott v. McLean, 7 
Terr. L. 413. 


[a] Return of sheriff on order of 
replevin is conclusive as to him, and 
where it shows that he delivered cat- 
tle seized under the writ to defend- 
ant, with the consent of plaintiff, 
within ten days after taking such 
property, he cannot be allowed as a 
part of the costs for feeding and car- 
ing for such cattle for seventy days. 
Dudley v. Clevenger, 19 Okl. 208, 91 
P 908. 


66. Ledoux v. Rucker, 4 La. Ann. 
218. 


67. Willey v. Laraway, 64 Vt. 566, 
25 A 435. 
[a] Reason for holding.—‘'Prop- 


erty so attached is held to be in the 
custody of the officer; and he is li- 
able for a failure to produce it, un- 
less he can excuse himself by show- 
ing that he exercised the same de- 
gree of care regarding it that is re- 
quired in the case of property taken 
into actual possession. Ir the 
exercise of this care, it often becomes 
necessary for the officer to take meas- 
ures for securing the property after 
lodging the copy. It is evident that 
the necessity existed in this case.” 
Willey v. Laraway, 64 Vt. 566, 567, 25 
A 435. 


68. State v. Stinebaker, 90 Mo. A. 
280, 283. 


“A levy does not, ipso facto, en- 
title a constable or his appointed 
watchman to such a fee; there must 
be a ‘receiving and keeping’ of prop- 
erty, or some difficulty or expense 
about the levy beyond a merely 
formal service of the writ and an in- 
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However, in 


In 


thereon.*1 


be reasonable.7? 


the court.7* 


stant acceptance of payment from the 
execution debtor.” State v. Stinebak- 
er, supra. 


69. Superior Glass Co. v. Sixth Ju- 
dicial Dist./Ct., 48 R. 1.24, 135) A 50° 


70. Haase v. Levering, 38 NYS 
432, 1 NYAnnCas 404. 

7i. Templeton v. Capital” Sav. 
Bank, ete., Co., 76 Vt. 345, 57 A 818. 

72. Haase v. Levering, 38 NYS 
432, 1 NYAnnCas 404. 
pes Cal.— Geil v. Stevens, 48 Cal. 


Colo.—City Bank y. Tucker, 7 Colo. 
220 cer 2 ts 


Ill. Eames v. Hennessy, 22 Ill. 
628; Olds v. Loomis, 10 Ill. A. 498. 


La.—Crusel v. Brooks, 121 La. 243, 


46 S 224; Silliven v. Bellocg, 20 La. 
Ann. 305; Jure v. Ballatin, 8 La. Ann. 
18. 


Mo.—Hesse y. Kimm, 14 Mo. 395; 
Ring v. Charles Vogel Paint, etc., Co., 
46 Mo. A. 374. 


N. Y.—lLynch v. Butler, 43 Hun 
605; Hoyt v. Phillips, 31 N. Y. Super. 
76; Stewart v. Fidelity "Loan Assoc., 
19 Misc. 49, 42 NYS 705; Deegan vy. 
Karp, 13 INY¥CivProc 202; Coffin v. 
Northwestern Constr. Co., 19 AbbNC 
883; Alburtis v. Dudley, 12 AbbPr 
361, 21 HowPr 456. 


Or.—-Schneider v. Sears, 13 Or. 69, 
8 P 841. 


Pa.—Lord v. Toby Valley Supply 


Coro Pan Dist 29:0: 

Tex.—Worley .v. Shelton, (Civ. A.) 
86 SW 794. 

Vt.—Templeton v. Capital Sav. 


Bank: etcunCo:,) (6 Vit. 3455) OW AN Sis: 
Willey v. Laraway, 64 Vt. 566, 25 A 
435. 


Wis.—A‘ddington v. Sexton, 17 Wis. 
327, 84 AmD 745. 


Ont.—Michie v. Reynolds, 24 U. C. 
QB. 303% 


74 Cal.—Shumway v. Leakey, 73 
Cal. 260, 14 P 841; Bower v. Rankin, 
61 Cal. 108; Geil v. Stevens, 48 Cal. 
590. 


Colo.—City Bank v. Tucker, 7 Colo. 
220.) See eZee 


Ill.—Eames v. Hennessy, 22 Ill. 628; 


Amount of allowance. 


[§ 1174] 8. Sales?°—a. In General. 
tion is allowed for selling property levied on under 
execution,‘® or ordered by the court to be sold;*7 
but a sheriff is not entitled to commissions on a sale 
not conducted by him,’® nor can he be allowed a 
commission on a sale unless the statute authorizes 
such a charge.*® 


[57° C.J] LTS 


possession of attached property is no ground for a 
claim of poundage.*° 


Indorsement of charges on writ. A 
charges for securing attached property subsequent to 
the completion of the service and return of the 
writ may be recovered without having been indorsed 


sheriff’s 


In absence of proof, compensation is not allow- 
able to the sheriff for trouble in taking and pre- 
serving property.*? 


The sheriff’s charges must 
The amount of the allowance which 


should be made generally rests in the discretion of 


Compensa- 


A sheriff who levied on property 


Olds v. Loomis, 10 Ill. A. 498, 


La.—Silliven v. Bellocq, 20 La. 
Ann. 305; Parkison v. Boyle, 7 Rob. 
82. Compare Witkouski v. Witkouski, 
16 La. Ann. 232 (the charges of a 
sheriff for keeping property under a 
writ of sequestration, so far as they 
are not regulated by the fee bill, are 
the subject of proof, and not of judi- 
cial discretion). 


Minn.—Barman y. Miller, 23 Minn. 
458. 


Mo.—Hesse v. Kimm, 14 Mo. 395. 


N. Y.—German American Bank v. 
Morris. Run Coal, Cos, (4 sINGw Necase 
Stewart v. Fidelity Loan Assoc., 19 
Mise. 49, 42 NYS 705. 


Or.—Schneider v. Sears, 13 Or. 69, 
8 P 841. 


Wis.—Addington v. Sexton, 17 Wis. 
327, 84 AmD 745. 


75. Cross references: 


Commissions on money collected by 
sale see infra § 1176. 


Effect of settlement between parties 
see supra § 1145. 


Expenses see infra § 1190. 


76. 
Ill. 408 


Ky.—Boyd v. Harper, 3 Bush 142. 


aml v. Curtis, 2 La. Ann. 


N. J.—Harrison v. Maroney, 35 N. 
Ji. Hig. 41: 


a C.—State v. Beckett, 14 S. Cc. L. 


[a] Where there is only one levy 
and sale, the sheriff is entitled to no 
more for a sale under a venditioni ex- 
ponas than if the sale had been under 
the fieri facias. Boyd v. Harper, 3 
Bush (Ky.) 142. 


77. Thompson vy. First Div. St. 
Paul, etc., R. Co., 26 Minn. 353, 4 NW 
603; McLennan County v. Graves, 94 
Tex. 635, 64 SW 861 [rev 26 Tex. Civ. 
A. 49, 62 SW 122]. 


78. Whitlock v. Webster, 123 Ill. 
A. 78; Harris v. Petigrew, 5 Lea 
(Tenn.) 596. 


79. In re Crossgrove, 22 Del. 391, 
67 A 159; Bonougli v. Brown, (Tex. 
Civ. A.) 185 SW 47 (in tax suits); 
Re McDonald, 4 Newfoundl. 526. 


Ill. Bryan v. Buckmaster, 1 


L206. CL%, Ce Js] 
under a writ of attachment has been held not enti- 
tled to a fee for an application by him to the court 
for the sale of such property.®°® 


Sale under void judgment. A sheriff who has sold 
property under a fieri facias, regular on its face, 
but issued on a judgment which was void because 
the judge was incompetent to try the case, is not, 
as against the execution defendant, entitled to com- 
missions.®1 


Failure to consummate, or quashal of, sale. The 
sheriff is entitled to his fee or commission on the 
sale of land where the sale fails of completion by 
reason of an arrangement between plaintiff and 
purchaser at the sale,*? or where he is enjoined from 
executing a deed or receiving the money.** Also, 
the sheriff’s right to a full commission on a sale 
under a fieri facias is not affected by the ereditor’s 
subsequent quashal of the sale.*4 


Purchase: by judgment creditor. According to 
some authorities, a sheriff who makes a sale is en- 
titled to his commission, although the property is 
bid in by the judgment creditor for an amount not 
exceeding what is due him under the judgment, and 
the price is merely credited on the judgment with- 
out any money passing;*®® but other cases deny the 
right of the sheriff to a commission under such cir- 
eumstances.*® 


Amount and computation of fees or commissions. 


g0. Ring v. Charles Vogel Paint, 
etc., Co., 46 Mo. A. 374. 
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See Kelly v. Barnet, 24 Cal. A. 119, 
140 P 605 (no question as to the right | 290. 


aeits igi J 


The amount of a sheriff’s fees or commission for 
making a sale is such, and only such, as is fixed by 
statute,®* unless in making the sale he did not act. 
in his official capacity as sheriff, but rather as agent. 
or commissioner,** in which ease he is entitled to 
such compensation.as is fair and reasonable under 
the circumstances of the case.°® Where property 
is sold in pareels, the sheriff is entitled to but a sin- 
gle fee and not to a fee for each parcel.®® Also, 
a sheriff who has sold property under execution 
and collected the percentage allowed him by law 
for the sale cannot, on redemption of the property, 
charge such percentage again.°? 


[§ 1175] b. Advertisement or Notice of Sale. 
When it is so provided by statute,°* but not other- 
wise,?* a sheriff or constable may be entitled to 
a fee for advertising a sale. A fee for advertising 
cannot be claimed unless there has been an actual 
advertisement.°* In some states a sheriff has been 
held not entitled to compensation for service of no- 
tices of the sale of property for delinquent city 
taxes on parties and their attorneys;°° but in other 
states compensation has been allowed for services 
in writing notices of the sale of property seized 
under execution.?® 


[§ 1176] 9. Collection and Payment of Money.°* 
The sheriff is usually allowed compensation in the 


form of a commission for collecting money under — 


S. C.—State v. Beckett, 14 S.C. L. 


[S§ 1174-1176 


81. Wilson v. Sawyer, 37 Ala. 631. 
82. Freeman vy. McLean, 27 N. S. 
324. 


83.. Cherry v. Planters’ Warehouse 
Co,,465 Ga.) 635. 


84. Boyd v. Harper, 3 Bush (Ky.) 
142. 
85. Ashford, 


Iowa.—Litchfield v. 
70 Iowa 393, 30 NW 649. 


Minn.—Sharvey v. Central Vermil- 
lion Iron Co., 57 Minn. 216, 58 NW 
864. 


Mont.—Jurgens v. Hauser, 19 Mont. 
184, 47 P 809. 


Nev.—Roberts v. Ingalls, 36 Nev. 
325, 135 P 927, 48 LRANS 542, Ann 
CasLoryc. L119; 


Tenn.—Arnold _ v. 
Coldw. 235. 


Wyo.—Lyman v. Thorn, 24 Wyo. 
326, 137 Paes Sil, AnnCas1918A 368 he 
viewing authorities): 


86. Kan.—Richey vy. Ferguson, 93 
Kan. U5 2,0 L434 49%, 


La.—Investors’ Mortgage Co v. 
Prejean, 8 La. A. 46. 


Okl.—Berry v. Kiefer, 38 Okl. 377, 
138, Pitt? 6: 


Or.—Coleman 
12 P 648. 


Pa.—Dickson 
375. 


Utah.—Peery 
480, 45 P 46. 


Wash.—State v. Prince, 9 Wash. 
107, 37 P 291 [foll Soderberg v. King 
County, 15 Wash. 194, 45 P 785, 55 
AmSR. 878, 33 LRA 670; State v. 
Pugh, 9 Wash. 694, 38 P 79]. 


Dinsmore, 3 


v. Ross, 14 Or. 349, 
v. Lee, 24 Pa. Dist. 


v. Wright, 13 Utah 


of the sheriff to charge or collect a 
commission can properly arise until 
he has collected money, but the suc- 
cessful bidder, whether the judgment 
ereditor or another person, may be 
required to pay in cash, and until he 
does so he is not a purchaser entitled 
to a certificate of sale). 


[a] In Ohio (1) the rule is applied 
where the purchasers are entitled to 
the whole of the proceeds arising 
from the sale, even though they are 
not nominally parties to the suit, as 
where they are bondholders and the 
foreclosure suit is prosecuted by a 
trustee for their benefit and protec- 
tion. Major v. International Coal Co., 
76 Oh. St. 200, 81 NE 240. (2) The 
sheriff is not entitled to poundage 
where the purchaser is a_ second 
mortgagee entitled to part of the pro- 
ceeds and the proceeds do not exceed 
the amount necessary to satisfy his 
lien and prior liens. Northwestern 
Lumber Co, v. Remusat, 33 Oh. A. 183, 
168 NE 774. (3) Under a statute in 
force at one time in certain counties 
and allowing poundage ‘on’ the 
amount of all sales,’ the sheriff was 
entitled to poundage, although plain- 
tiff bid in the property and paid no 
part of the consideration. Home 
Bldg., etc., Co. v. Hoskins, 8 OhS&CP 
437, 6 OhNP 274. 


87. Ga,—Fitts v. Rose, 19 Ga. 165; 
Aycock v. Buffington, 2 Ga. 268. 


Ky.—Boyd v. Harper, 3 Bush 142. 


Minn.—Thompson vy. First Div. St. 
aaa etc., R. Co., 26 Minn. 353, 4 NW 
6038. 


N. J.—Harrison v. Maroney, 35 N. 
J. Eq. 41. 


Pa.—Fowler v. Atkinson, 


5 LancL 
Rev 92. 4 


[a] Construction of limitation.— 
Some statutes are construed to limit 
the commission on a sale of real es- 
tate to a specified amount, and where 
the amount of the sale is credited on 
the debt and no money is transferred, 
to one half of that amount. Duncan 
CB Idaho County, 42 Ida. 164, 245 P 


88. Blake v. Baldwin, 54 Conn. 5, 
5 A 299: Northern Finance Corp. v. 
Forked Leaf White Oak Lumber Co., 
(Mo. A.) 262 SW 437. 


89. Blake v. Baldwin, 54 Conn. 5, 
5 A 299; Northern Finance Corp. v. 
Forked Leaf White Oak Lumber Co., 
(Mo. A.) 262 SW 487. 


90. Wooden vy. Allen County, 22 
Kan. 532; McLennan v. Graves, 94 
Tex. 635, 64 SW 861 [rev 26 Tex. Civ. 
A. 49, 62 SW 122]. 


91. Coeur D’Alene Hardware Co, 
v. Cameron, 4 I'da. 494, 42 P 509. 


92. State v. Burton, 4 Del. 457; 
Darnell v. Smith, 115 ‘Miss. 547, 76 
S 547; Anonymous, 22 ON. We alae 211; 
State v. Beckett, 14 S. C. L. 290. 


93. Rogers v. Simmons, 155 Mass. 
259, 29 NE 580. 


94.. State v. Burton, 4 Del. 457. 


95. San Antonio v. Campbell, (Tex. 
Civ. A.) 56 SW 180. 


BP te Dwight v. Curtis, 2 La. Ann. 
(GPA Nass 

97. Cross references: 
Compensation of sheriff or other offi- 


cer for collection of taxes see 
Schools and School Districts §§ 
826-828; Taxation [87 Cyc 1195]. 


Effect of settlement between parties 
see supra § 1145. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i ho ee Oe 
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legal process,®® such as an execution,®® and pay- 
and where money is collected 
by a sale of property, the sheriff is usually entitled 
to a percentage of the proceeds of sale;? 
some jurisdictions the statutes are construed not 
to allow commissions to a sheriff for receiving and 
sale of real property made 
in pursuance of a decree and order of sale in a 
on an appropriation award 
deposited with him pending an appeal; ;* and where, 
merely for convenience, he receives and pays over 
eosts for which the county is liable and which it 


ing out the same;! 


paying over money. on a 


foreclosure suit,’ or 


tee Ind.—Roop vy. State, 1 Blackf. 
‘ Ky.—Stith v. Lansdale, 2 J. J. 
Marsh. 152. 


‘i Me.—Pierce v. Delesdernier, 17 Me. 
She 

Mo.—Miller v. Muegge, 27 Mo. A. 
670. 

Mont.—Jurgens v. Hauser, 19 Mont. 
184, 47 P 809. 


Nebr.—O’Shea v. Kavanaugh, 6% 


Nebr. 639, 91 NW 578; Kent v. Shic- 
kle, ete., Iron Co., 42 Nebr. 274, 60 
NW 563. 


Oh.—Vance vy. Columbus Bank, 2 
Oh. 214. 


Pa.—Miller v. Griffith, 2 Pa. Co. 
531; Fowler v. Anderson, 5 LanchL 
Rev 92; Evans v. Elmes, 2 PaLJ 216. 


Tex.-—Shaw v. Brown, 41 Tex. 446. 


99. Ala.—Brainard v. Harrison, 53 
Ala. 360. 


Ky.—Lipstine v. Campbell, 14 Bush 
417. 


Md.—Cape Sable Co.’s Case, 3 Bland 
606. 


Mich.—Peck v. Grand Rapids City 
Nat. Bank, 51 Mich. 353, 16 NW 681, 
47 AmR 577. 


N. Y.—Campbell v. Cothran, 56 N. 
Y. 279 [aff 65 Barb. 534, 1 Thomps. & 
C. 70]; Benedict v. Wright, 19 Hun 
Dike 


N. C.—Dibble v. Aycock, 58 N. C. 
399. 


Pa.—Wall v. Lloyd, 1 Serg. & R. 
320; Larzelere v. Fisher, 28 Pa. Co. 
226. 


S. C.—Whitmore v. Rumple, 9 S. C. 
Lk, 120. 


{a] Sheriff may charge poundage 
upon each of several writs, although 
they were all issued by the same 
solicitor and placed in his hands at 
the same time. Grant vy. Grant, 10 Ont. 
Pr. 40 


[b] Execution against municipal- 
ity.—(1) <A _ sheriff is entitled to 
poundage when he makes the money 
on a fieri facias against a municipal 
corporation (Grant v. Hamilton, 2 
CanLJNS 262), (2) although he may 
have levied a rate to collect the mon- 
ey (Grant v. Hamilton, supra). 


[ce] Collection without levy.—(1) 
It has been variously held in differ- 
ent jurisdictions that a sheriff or con- 
stable who has received money un- 
der the authority of an execution in 
his hands, without having made any 
levy on the property of defendant, is 
(Wynne v. Mississippi, ete., R. Co., 45 
Miss. 569; Consolidated Bank v. Bick- 
FOLGn mIOnk, ety hig) rca de Or) is ,not 
(Colls vy. Coates, 11 A. & E. 826, 39 
ECL 438, 113 Reprint 628) entitled 
to commissions on the money; (3) 
that he is entitled only to half com- 
missions (Gaty v. Vogel, 40 Mo. 553); 
(4) or that he is entitled to the fee 
allowed by statute for serving an 
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but in 


execution (Roop v. State, 1 Blackf. 
(Ind.) 323). 


{d] Collection without sale.—A 
sheriff who by the compulsion of a 
levy actually collects the money is 
entitled to commissions, although 
such money is paid to him by the 
execution debtor and the goods levied 
on are not sold. Mortimore v. Cragg, 
38 C. P. D. 216 [overr Roe v. Ham- 
mondse2 C.7e sD, s00n. 


1. See cases supra note 99. 


2. McLennan County v. Graves, 94 
Tex. 635, 64 SW 861 [rev 26 Tex. Civ. 
A. 49, 62 SW 122]; San Antonio v. 
Campbell, (Tex. Civ. A.) 56 SW 130; 
Davies v. Edmonds, 12 M. & W. 81, 
152 Reprint 1099. 


3. Clover Valley Land, etc., Co. v. 
Lamb, 43 Nev. 375, 187 P 723 (stat- 
ute providing for commissions for 
receiving and paying over money on 
execution or process where lands or 
personal property have been levied 
on, advertised, and sold). 


one New Orleans v. Reatz, 5 La. A. 


[a] Statute allowing commissions 
on moneys realized under mesne or 
final process does not apply. New 
Orleans v.,.Reatz, 5 La. A. 353. 


ert Com. v. Goudon, 2 LegOp (Pa.) 


6 White v. Griffenhagen, 95 Misc. 
84, 160 NYS 187; Jellinghaus v. 
Scheidt, 18 AbbPr (N. Y.) 452. 


Tin -rewbDuggan,. 2 U. Cs Q@: B: 
(Ont.) 118. 


8 Ark.—McInturf v. State, 175 
Ark, 388, 299 SW 388. 

Ky.—Herndon v. Mason, 4 J. J. 
Marsh. 575. 

La.—Ward v. New Orleans Levee 
DIStyalOs EAs, eLLe Ss 199. 


Mich.—Peck v. Grand Rapids City 
Nat. Bank, 51 Mich. 353, 16 NW 681, 
47 AmR 577. 


N. Y.—Flack ,v. State, 95 N. Y. 461 
[aff 29 Hun 286, and appr O’Brien v. 
Allen, 40 Misc. 693, 83 NYS 251]; 
Bowe v. Campbell, 63 HowPr 167. 


Pa.—Barr v. Shannon, 23 Pa. Dist. 


190; Irvin v. Jones, 3 Pa. Dist. 782, 
16 Pa. Co. 97; Larzelere v. Fisher, 28 
Pa. Co. 226. 


Tex.—Lee v. Broocks, (Civ. A.) 131 
Sw 1195: 


Va.—Com. v. Brown, 5 Call (9 Va.) 
569. 


Can.—Grant v. Hamilton, 2 CanLJ 
NS 262. 


B. C.—Richards v. Producers Rock, 


ete,,,.Cor, 120, B3C.0 L09 
Ont.—Buchanan y. Frank, 15 U. C. 
CAPA LIG: 
N. W. Terr.—HElliott v. McLean, 7 
Terr. L. 413. 


See Moroschan v. Moroschan, 14 
Sask. L. 233 (recognizing the general 
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is the duty of the county commissioners to pay, he 
is not entitled to a commission.® 
other,’ jurisdictions, an officer is entitled to pound- 
age or commissions on money made or collected 
under an attachment. 
entitled to commissions unless he makes the mon- 
ey,®> or is prevented from so doing by reason of 
some act or interference of plaintiff which in law 
is deemed to be the equivalent of collection;® 
is entitled to commissions only on the amount which 
he collects!® and pays over;1! and where the pro- 
ceeds of a sale exceed the amount of the debt, the 


In some,® but not 


Ordinarily, a sheriff is not 


he 


principle, but giving effect to a rule 
of court providing that the sheriff 
shall receive poundage or such less 
sum as a judge may deem reasonable 
under the circumstances of the case). 


[a] Rule applied.—(1) A _ sheriff 
is not entitled to a commission on 
money which was collected or re- 
alized, not under process in his hands, 
but by mandamus proceedings with 
which he had no concern. Ward v. 
New Orleans Levee Dist., 163 La. 397, 
111 S 799. (2) A sheriff who, having 
two executions on two judgments 
against the same defendant, both 
owned by the same plaintiff, applied 
the proceeds from the sale of prop- 
erty seized on the second execution, 
was not entitled to costs for fees and 
poundage on the first execution, noth- 
ing having been done under it. Rath- 
Be v. Woodworth, 1 HowPr (N. Y.) 
150. 


“9, Flack v. State, 95 N.Y. 461. [aft 
29 Hun 286, and appr O’Brien v. Al- 
len, 40 Misc. 693, 83 NYS 251]; Camp- 
bell v. Cothran, 56 N. Y. 279 [aff 65 
Barb. 534, 1 Thomps. & C. 70]; In re 
Murphy, 7 Terr. L, 271. 


10. La.—Investors’ Mortg. Co. 
Theriot, 7 La. A. 397. 


ie eee v. Delesdernier, 17 Me. 
5 


Vv. 


N. Y.—Campbell v. Cothran, 56 N. 
SG Ae [aff 65 Barb. 534, 1 Thomps. & 


Oh.—Ruggles v. 
NPNS 333. 


Pa.—Miller v. 
che 


Bingham, 14 Oh 


Griffith, 2 Pa. Co. 


Eng.— Rex v. Robinson, 2 C. M. & 
R. 334,,150 Reprint 144. 


[a] Where only part of debt is 
realized (1) by a sale, the sheriff is 
entitled to commissions on the sum 
made. Bryan v. Buckmaster, 1 Ill. 
408; Evans v. Elmes, 2 PaLJ 216. 
(2) Where an injunction was granted 
to restrain the collection of a part of 
an execution, on the condition that 
the execution defendants would pay 
into the clerk’s office a certain amount 
of it, admitted in the pleadings to be 
due, the sheriff who levied the exe- 
cution was entitled to his commis- 


sions on the amount paid. Dibble v. 
Aycock, 58 N.C. 399. 
11. Investors’ Mortg. Co. v. 


Theriot, 7 La. A. 397; Com. vy.) De Go 
lia, U6sPa. Dist. 33%, csnbawOou coor 
Michie v. Reynolds, 24 U. Cc. Q. B. 
(Ont.) 303 [foll Hamilton, ete., R. Co. 
v. Gore Bank, 20 Grant Ch. 190]. 


[a] Money retained.—(1) A sher- 
iff is not entitled to commissions on 
moneys which he retains for himself 
(Michie v. Reynolds, 24 U. C. Q. B. 
(Ont.) 303) (2) as aces (Miller v. 
Muegge, 27 Mo. A. 670). 


[b] Where sheriff pays money in- 
to court to be distributed by the court 
or by an auditor, he is not entitled to 
poundage on such money as if it had 
been paid by him to plaintiff. In re 
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sheriff is entitled to a commission on the latter 
amount only,’? unless he applies the proceeds or 
surplus to other mortgages, judgments, or execu- 
tions.1? However, where a check has been re- 
ceived and used by the sheriff with the assent of 
all parties concerned, the commission of the sheriff 
will not be denied simply because, technically speak- 
ing, no money was received or disbursed by him;14 
and, as previously stated, there is a conflict of au- 
thority on the question whether a sheriff is enti- 
tled to commissions where property sold by him is 
purchased by the judgment creditor and the pur- 
chase price is credited on the judgment.t®> Where, 
before the issue of an execution, the sheriff agreed 
with plaintiff to charge commissions only on the 
amount of the judgment after deducting a set-off, 
to be ascertained in a pending chancery suit, and 
thereupon plaintiff caused the issue of the execu- 
tion, the sheriff is entitled to commissions only on 
the amount of the judgment after deducting the 
set-off, and not upon the nominal amount thereof.1® 


Fines. In some jurisdictions a sheriff is not en- 
titled to a commission on fines collected,4* but in 
other jurisdictions he is,+® provided the money ac- 
tually passes through his hands.1® 


Method of computation. Where poundage is al- 
lowed at a certain rate on sums not exceeding a 
certain amount, and at a smaller rate on larger 
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sums, the proper method of computation is to allow 
the larger rate up to the limit fixed, and the smaller 
rate upon the excess.”° 


{[§ 1177] 10. Attendance at Court—a. In Gener- 
al. <A sheriff, deputy sheriff, or constable is enti- 
tled, as a matter of right, to compensation for at- 
tending court when,?1 and only when,”? compensa- 
tion is provided by statute. It has been held, how- 
ever, that where the statute imposes upon the sher- 
iff the duty of attending court if required by the 
judge, but provides no fees for such attendance, it 
is within the power of the board of county audi- 
tors to allow reasonable compensation therefor.?* 
Where a fee is provided only for attending certain 
courts, the sheriff cannot claim such fee for attend- 
ing other courts;?4 in order to entitle a sheriff to 
compensation for attendance ‘at court, his attend- 
ance must have been required;?° a constable is en- 
titled to fees for attendance on the sitting of a 
court only when the court was actually sitting;*° 
and, under a statute allowing constables a fee for 
attending each trial in a criminal ease, a constable 
is not entitled to sueh fee where there was a plea 
of guilty, and judgment thereon, and no evidence 
was introduced.?? 

Character of attendance. A sheriff is not entitled 


to fees for a mere nominal, colorable, or construe- 
tive attendance at court;*° but he is entitled to a 


Allison, 4 Pa. Co. 550 [foll Nichol- 
son’s App., 8 Pa. Cas, 396, 11 A 562]. 


12. Cramer v. OppenStein, 16 Colo. 
49D ees Vlog Pitts ver Rose, losGa. 


165; Sinnickson vy. Gale, 16 N. J. L. 
21. 

13. Petry v. Beauvarlet, 1 Binn. 
(Pa.) 97; Evans v. Elmes, 2 PaLJ 
216. 


14. Kent v. Shickle, etc., Iron Co., 
42 Nebr. 274, 60 NW 563. A 


15. See supra § 1174. 


16. Brainard v. Harrison, 53 Ala. 
360. 


Agreements as to compensation 
generally see supra § 1138, 


17. State v. Charleston Dist., 12 S. 
G. 419. 


13.) Stith -v. 
Marsh. (Ky.) 152; 
Tex. 446. 

19. Com. v. DeGolia, 16 Pa. Dist. 
337, 33 Pa. Co, 385. 


20. Fleming v. Hall, 9 Ont. Pr. 310. 


21. Ga.—Floyd County v. Foster, 
112 Ga. 131, 37 SE 120 [expl Decatur 
County v. Cox, 65 Ga. 80, as having 
been decided before the passage of 
the statute providing for compensa- 
tion]. 

Ill.—La Salle Gounty v. 
143 Il). 321, 32 NE 196. 


Ind.—Daviess County v. Fitzgerald, 
40 Ind. A. 24, 79 NE 393; Miller v. 
Boone County, 5 Ind. A. 225, 31 NE 
1123. 

Kan.—Robson vy. Dickinson County, 
8 Kan. A. 374, 55 P 520. 


Minn.—Conneliy v. Dakota County, 
35 Minn. 365, 29 NW 1. 


Nebr.—Kissinger_ v. 
Nebr. 788, 63 NW 55. 


Nev.—Washoe County v. Humboldt 
County, 14 Nev. 123. 


Lansdale, 20". J: 
Shaw v. Brown, 41 


Milligan, 


Staley, 44 


N. Y.—Peo. v. Saratoga County, 45 
App. Div. 42, 60 NYS 1122. 


S. D.—Anderson v. Beadle County, 
51 8S. D. 6, 211 NW 968. 


Tex.—lLedbetter v. Dallas County, 
Slee xa OivarAns ta Ome S Wa looe 


Wis.—Holzhauer Vv. 
County, 41 Wis. 639. 


fa] Form and amount of compen- 
sation.—(1) The amount of the sher- 
iff’'s compensation for attending court 
is fixed by statute. See statutory 
provisions. (2) In Indiana the sher- 
iff is entitled to retain from his fees, 
over and above his. salary, the 
amounts allowed him for his per diem 
attendance upon the sessions of the 
circuit and commissioners’ courts. 
Daviess County v. Fitzgerald, 40 Ind. 
A. 24, 79 NE 393; Board v. Neely, 36 
Ind. A. 706, 75 NE 829; Morgan Coun- 
ty v. Crone, 36 Ind. A. 283, 75 NE 826. 
(3) A constable is entitled to the 
same fee for attending a justice’s 
court with a prisoner as the statute 
allows the sheriff. Cutts v. Rock 
County, 58 Wis. 641, 17 NW 6386. (¢4) 
The compensation of a deputy sheriff 
for attendance at court in cases in- 
volving the enforcement of a prohibi- 
tion law is governed by the statute 
relating thereto, rather than the stat- 
ute relating to court attendance gen- 
erally. Norris v. McKenney, 111 Me. 
33, 87 A 689. (5) Double compensa- 
tion see infra § 1178. 


22. Hakin v. Nez Perces County, 4 
Ida. 181, 36 P 702 [foll Campbell v. 
Logan County, 4 Ida. 181, 37 P 329]; 
Chipman v. Wayne County Auditors, 
127 Mich. 490, 86 NW 1024. 


Mo.—State v. Brown, 146 Mo. 401, 
47 SW 504. 


[a] Certificates of judges of crim- 
inal courts that certain fees not al- 
lowed by statute are due the sheriff 
for attendance thereon can give him 
no right to such fees. State v. Brown, 
146 Mo. 401, 47 SW 504. 


Milwaukee 


[b] Comstable is not entitled, un- 
der the law of New York, to make a 
charge for attendance upon the court 
except when the attends a court of 
record pursuant to a notice for that 
purpose given by the sheriff. Matter 
of Hempstead, 36 App. Div. 321, 53 
NYS 345 [aft 160 N.Y. 685,550 Nes 
1101]. 

23. Chipman v. Wayne County 
Auditors, 127 Mich. 490, 86 NW 1024. 


24. Ala.—Torbert v. Hale County, 
ER Alay 143.930 Seaton. 


Colo.Sargent v. La Plata County, 
21 Colo. 158, 40 P 366. 


Ky.—Graves County v. 
144 Ky. 194,.138 SW 306. 


Mo.—State v. Brown, 146 Mo. 401, 
47 SW 504. 


Nebr.—Kissinger v. Staley, 44 Nebr. 
7838, 63 NW 55. 


See Robinson v. Smith County, 33 
Tex. Civ. A. 251, 76 SW 584 (under 
Rev. St. [1895] art 2460, which pro- 
vides that the sheriff shall be en- 
titled to two dollars for each day 
that he shall attend “the district or 
county court,’ the sheriff is not en- 
titled to two dollars a day for at- 
tending on the commissioners’ 
court, but his compensation therefor 
is the ex officio allowance under Rev. 
St. [1895] art 2462). 


25. St. Clair County v. Irwin, 1/5 
Ill. 54; Robson v. Dickinson County, 
8 Kan. A. 374, 55 P.520; Peo. yvohiv- 
ingston County, 89 App. Div. 152, 85 
NYS 284; Peo. v. Saratoga County, 
45 App. Div. 42, 60 NYS 1122. 


26. Lewis v. Hoboken, 42 N. J. L. 
377. 


27. Wheeler v. Clinton County, 92 
Iowa 44, 60 NW 207. 


28. Hickey v. Oakland County, 62 
Mich. 94, 28 NW 771; Vincent v. Me- 
costa County, 52 Mich. 340, 17 NW 
938; Peo. v. Livingston County, 89 
App. Div. 152, 85 NYS 284. 


Wallace, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1177-1180] 


fee for attendance, although he may have been ab- 
sent from the court room several times during the 
hearing of a case, where it appears that he was 
within calling distance all the time ready to respond 
to any request, direction, or order made to or upon 
him by the court or counsel;?® and a constable who 
was summoned, actually attended court, and was 
ready to perform his duties as a constable if called 
on, is entitled to his fees, although he did not ac- 
tually perform any of the duties of a constable.®® 


[§ 1178] b. Double Compensation. Where the fee 
bill authorizes the sheriff to charge a certain amount 
for one day’s attendance upon the court, he can- 
not charge an additional sum for attendance at a 
night session;*! where the statute allows the sher- 
iff a certain per diem for attendance by himself 
or deputy, he cannot recover pay for two deputies 
attending the court;*? it is not proper for both 
the sheriff and his deputy to claim per diem or 
other compensation for attendance on the same 
court,?* at least where the attendance of one officer 
only is required;** and a constable cannot recover 
the salary of a sergeant at arms for attending the 
sessions of a court where the salary has been re- 
ceived by a regularly appointed sergeant at arms;*° 
but where there are two judges holding court at 
the same time in the county, and it is the duty of 


[a] Rule applied.—A sheriff is not 
entitled to payment for attendance in 
court, when he can produce no certifi- 


ty, 41 Wis. 639. 
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37. Holzhauer v. Milwaukee Coun- 
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the sheriff to attend upon each, he is entitled to 
an allowance for attendance before each judge ;*® 
and where a statute gives the sheriff a per diem for 
attendance on a circuit or municipal court, and the 
same statute also contains a provision allowing him 
a certain amount per day for attending any court 
or officer with a prisoner, a sheriff is not precluded 
from recovering the fee for attending a municipal 
court with a prisoner by the fact that he has charged 
and received his per diem for attending on the same 
court on the same days. 


[§ 1179] 11. Services in Connection with Juries 
or Jurors—a. In General. While the statutes some- 
times allow a sheriff compensation for attendance 
on or custody of juries,?* he can claim no compen- 
sation for such service in the absence of any statute 
providing therefor;*® and a sheriff who receives 
an annual salary is not entitled to additional com- 
pensation for services in connection with juries.*° 


Certificates of attendance. Under a statute al- 
lowing a sheriff to charge for certificates of attend- 
ance for jurymen, he is entitled to charge only for 
such certificates as are demanded by the jurors.* 


[§ 1180] b. Selection and Summoning.*? A sher- 
iff is entitled to a fee for drawing or summoning” 
jurors when,** and only when,** the services in 


S. D—Remer v. Lawrence County,. 
13 S. D. 418, 88 NW 554; Neher v. 
McCook County, 11 S. D. 422, 78 NW 


cate from the court showing his at- 
tendance, and when he has in fact 
been employed elsewhere. Vincent 
v. Mecosta County, 52 Mich. 340, 17 
NW 938. 


29. Simms vy. Norton, 85 Kan. 822, 
116) P 1071. 


30. Peo. v. Green, 64 Barb. (N. Y.) 
493; Peo. v. Columbia County, 4 Cow. 
CN. Y.) 146. 


31. Washoe County v. Humboldt 
County, 14 Nev. 123. 


32. Ledbetter v. Dallas County, 51 
Mex Civ. Ay 240, 111. SW 193. 


83. Crouch v..Plummer, 17 Mo. 
420. 


[a] Where sheriff has been paid, 
his deputy cannot recover. Logan 
County v. Roady, 56 Ark. 581, 20 SW 
519; Floyd County v. Foster, 112 Ga. 
133, 31 SH, 90: 


[b] Statute allowing compensation 
to deputy.—Under a statute providing 
that deputy sheriffs in attendance on 
the circuit court shall be paid one 
thousand dollars per annum, the sher- 
iff is not entitled, as a matter of 
right, to compensation for attendance 
on the circuit court. Chipman yv. 
Wayne County Auditors, 127 Mich. 
490, 86 NW 1024. 


34. Caldwell v. Butler County, 21 
Pa. Dist. 20. 


[a] Alternating service between 
the sheriff and his deputy or deputies 
during the same day, so as to entitle 
each to a per diem, is not contem- 
plated by the statute. Caldwell v. 
Butler County, 21 Pa. Dist. 20. 


[b] Itis otherwise where the con- 
current attendance of more than one 
officer is required. Caldwell v. But- 
ler County, 21 Pa. Dist. 20. 


35. Sturtevant v. Bergen County, 
105 N. J. L. 129, 143 A 360. 


36. La Salle County v. Milligan, 
L450 sel, oa Ni 196. 


38. See statutory provisions. 


[a] Computation of allowance.—A 
constable appointed to attend the 
grand jury is entitled to his per diem 
for each day on which he performs 
any bona fide service for that body, 
such as serving subpcenas, whether 
the grand jury is actually in session 
or has temporarily adjourned. Con- 
nors v. Shelby County, 113 Tenn. 177, 
81 SW 598. 


39. McHenry v. Hot Springs Coun- 
ty, 57 (Ark. 565, 22 (SW 17%, 


[a] Sheriff not entitled to fee for 
attendance upon view by jury.— 
Weaver v. Bushong, 9 LancBar (Pa.) 
33. 

ee Briggs v. Taunton, 110 Mass. 
423. 


[a] For example, a sheriff who 
receives an annual salary is not en- 
titled to additional compensation for 
presiding as sheriff at a jury trial to 
assess damages for land taken for a 
highway or for drawing up the re- 
turn of the verdict. Briggs v. Taun- 
ton, 110 Mass, 423. 


41. sineresDavidson, 22 Ua. CaQe Bb: 
(Ont.) 405. 

42. Wlileage see infra § 1194 et seq. 

43. Colo.—Sargent v. La Plata 
County, 21 Colo. 158, 40 P 366. 


Ga.—Baggett v. Barrow, 166 Ga. 


700, 144 SE 251. 


Mass.—Wilmarth vy. 
Gray 112. 


Nev.—Washoe County v. Humboldt 
County, 14 Nev. 123. 


N. Y.—Powens v. Jones, 10 AbbN 


Knight, 14 


Cas 458; Little v. Coyle, 60 HowPr 
Ne Boynton v. Dormott, 3 HowPr 
32. . 


Oh.—State v. Root, 46 Oh. St. 510, 
24 NE 595. 


Pa.—Marberry v. Lehigh County, 
HOM aC semiGs elon eAw 1/916, 


998. 


Tenn.—Girdner v. State, 7 Lea 435; 
Smith v. State, 6 Baxt. 537. 


Ont.—In re Davidson, 24 U. Cc. Q. 
B. 66; Haldimand County v. Martin, 
19 U. €..Q. B. 178. 


[a] Statutory changes.—(1) -In 
Pennsylvania it was both affirmed 
(Chester County v. Hoopes, 6 Pa. Co. 
51) (2) and denied (Totten v. Cum- 
berland County, 11 Pa. Co. 316; Allen 
v. Warren County, 2 Pa. Co. 532) (3) 
that the statutes in force at one time- 
by implication allowed a sheriff com- 
pensation for the drawing of juries. 
Subsequently a statute expressly pro- 
viding a fee for this service was en- 
thie Act yJuly 1d dS OL Ces Sipe 


44. Ark.—Hempstead County v. 
Jones, 62 Ark. 272, 35 SW 230. 


Ga. Baggett v. Barrow, 166 Ga. 
700, 144 SE 251; Decatur County y. 
Cox, (65u Ga. 1805 


Ill—Bryner v. Peoria County, 24 
Tl 195. 


Pa.—Irwin v. Northumberland 
County, 1 Serg. & R. 505; Gillon v. 
Potter County, 19 Pa. Co. 540; Allen 
v. Warren County, 2 Pa. Co. 532. 


Tenn.—Girdner v. State, 7 Lea 435. 


[a]_ Special panels.—The provision 
of Code § 4564 subs 11, allowing sher- 
iffs fifteen cents for summoning each 
juror for a special venire by order of 
court, does not apply to panels of 
jurors made up generally from the 
bystanders for the trial of felonies. 
Girdner v. State, 7 Lea (Tenn.) 435 
es Smith v. State, 6 Baxt. (Tenn.) 


_ [b] Tales jurors.—The term “each 
jury,’ as employed in a statute al- 
lowing a sheriff a fee for summoning 
each jury, does not include tales ju- 
rors. Baggett v. Barrow, 166 Ga. 700, 
144 SE 261. 
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question are within the application of a statute 
providing for a fee. A sheriff receiving a salary 
may not be personally entitled to fees for such sery- 
ices in addition to his salary;*> and it has been 
held that a sheriff is not .entitled to a fee for each 
jury called by a bailiff in addition to the per diem 
paid by the county for the latter.4®° Where a juror 
could not be found within the county, and hence 
was not actually summoned, a fee for summoning 
him cannot properly be claimed.** 


Notices and copies. Under a statute providing 
that the sheriff shall receive a certain amount for 
each juror summoned to attend court, the sheriff 
is not entitled to receive additional compensation 
for preparing notices to the jurors;*® and where 
the law requires the clerk to issue venires which the 
sheriff may serve by reading or delivering a copy, a 
sheriff cannot be allowed compensation for making 
copies in addition to the compensation specifically 
provided for summoning jurors;*® but the sheriff 
is sometimes allowed to charge for copies of the 
panels.°° 


Amount and computation of fees. The amount 
of the fees to which a sheriff is entitled for sum- 
moning jurors is such, and only such, as is fixed 
by statute.°! A sheriff has been held entitled to 
full fees for summoning jurors for two courts, al- 
though the same persons were summoned for both 
courts and served at the same time with both sum- 
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en 


monses;°? but on the other hand the sheriff has 
been held entitled to but a single fee for summon- 
ing a jury to serve in several matters.°? 


[§ 1181] 12. Services in Connection with Elec- 
tions. A sheriff or constable may recover compen- 
sation for,®>+ and only for,®® such services in con- 
nection with elections as compensation is provided 
for by statute. The compensation is limited to the 
statutory allowance.°® 


[§ 1182] 13. Services in Connection with Bonds. 
A sheriff is entitled to a fee for preparing, taking, 
approving, or returning a bond when a fee for such 


services is provided by an applicable statute,®? but 
not otherwise.°® 


[§ 1183] 14. Copies of Writs and Processes. 
When authorized to do so by statute, a sheriff may 
make a certain charge for copies of writs and proc- 
esses,°® and demand a fee for attesting the same.®? 


[§ 1184] 15. Making Quarterly Returns. In some 
jurisdictions, by reason of statutory changes, a 
constable is no longer entitled to fees for making 
his quarterly returns to court.®! 


[§ 1185] 16. Disbursements and Expenses*?—a, 
In General. A sheriff or constable is entitled to 
reimbursement for disbursements necessarily made 
or expenses necessarily incurred by him in the per- 
formance of his official duties when,*? and only 


45. McCord v. Page County, 171]| Hoopes, 6 Pa. Co. 51. gee Couey aa rae Ser er 
Iowa 546, 151 NW 1062; Briggs v. 57. McFountain v. State, 203 Ala.|% —°'ry County, — SR a ; 
Taunton, 110 Mass. 423; Hunter v.|399"g3 § 53 (bail bond in county | B2vis0n_v. Franklin County, 5 Pa. 


Eerabors County, 63 S. C. 149, 41 SE} court): 


Ring v. Charles Vogel Paint, 


Dist. 745, 18 Pa. Co. 374; Hulsizer v. 
Northampton County, 19 Pa. Co. 385; 


[$§ 1180-1185 


\ 


‘46. Bringolf v. Polk County, 41 
Iowa 554. 


47. Meyers v. Northampton Coun- 
ty, 22 Pa. Dist. 757. 


48. Marberry v. Lehigh County, 10 
Pa. Cas. 6, 13 A 196; Chester County 
v. Hoopes, 6 Pa. Co. 51. 


49. Remer v. Lawrence County, 13 
S. D. 418, 88 NW 554. 


Charge for copies of writs and 
processes generally see infra § 1183. 


50. In re Davidson, 22 U. C. Q. B. 
(Ont.) 405. 


51. Boynton v. Dormott, 3 HowPr 
(N. Y.) 232; State v. Root, 46 Oh. St. 
510, 24 NE 595; Neher v. McCook 
County, 11 S. D. 422, 78 NW _ 998; In 
re Davidson, 24 U. C. Q. B. (Ont.) 66. 


52. In re Davidson, supra. 


BGseEVOD De War An ce Oc Ds IMR. @o., 
44 Iowa 440; Wilmarth v. Knight, 
14 Gray (Mass.) 112. 


54. Et. Smith School Dist. v. Wil- 
liams, 61 Ark. 71, 31 SW 980; Leitzel 
vy. Centre County, 6 Pa. Dist. 208, 18 
Pa. Co. 649; Sattazahan v. Lebanon 
County, 21 Pa. Co. 574; Lehigh Coun- 
ty v. Yingling, 6 Pa. Co. 594. 


55. McCallister v. 
County, 9 Pa. Super. 423; Eckerd v. 
Perry County, 6 Pa. Dist. 284; Han- 
cox v. Venango County, 20 Pa. Co. 
508; Long v. Northumberland Coun- 
ty, 20 Pa. Co. 70; Hulsizer v. North- 
ampton County, 19 Pa. Co. 385; Gil- 
more v. Reed, 13 Montg. Co. (Pa.) 96. 


56. Logan County v. Doan, 34 
Nebr. 104, 51 NW 598; De Vinney v. 
Clearfield County, 19 Pa. Dist. 350, 36 
Pa. Co. 651; ‘Chester County v. 


Armstrong 


etc., Co., 46 Mo. A. 374 (forthcoming 
bond); Peo. v. Elmer, 3 Paige CN. 
Y.) 85 (bail bond). 


58. State v. Smith, 185 Ala. 384, 
64 S 364 (taking bonds from defend- 
ants in an inferior criminal court es- 
tablished by a local act expressly 
providing that the sheriff shall re- 
ceive an annual salary, but no fees, 
for his services in connection with 
the court); Court Officers v. Wyatt, 
62 Ga. 172 (appearance bond). 


59. Iowa.—Painter v. Polk Coun- 
ty, 70 Iowa 596, 31 NW 879; Bringolf 
v. Polk County, 41 Iowa 554. 


Nebr.—Dodge County v. Gregg, 14 
Nebr. 305, 15 NW 741. 


N. H.—Edgerly v. Hale, 71 N. H. 
138, 51 A 679. 


N. Y.—Calhoun y. Lee, 29 HowPr 1. 


Vt.— Willey v. Laraway, 64 Vt. 566, 
25 <A, 435. 


Wis.—Bound v. Beach, 44 Wis. 600. 


[a] Necessity for copies.—The 
sheriff's return must be taken as con- 
clusive as to the necessity of copies 
of subpcenas to be served on witness- 
es in a criminal examination in as- 
certaining his fees. Dodge County v. 
Gregg, 14 Nebr. 305, 15 NW 741. 


[b] Fact that plaintiff voluntarily 
furnishes necessary copies of a sum- 
mons and complaint for service does 
not interfere with the right of the 
sheriff to demand and receive the 
statutory fees for making such copies. 
Bound v. Beach, 44 Wis. 600. 


60. Edgerly v. Hale, 71 N. H. 138, 
51 A 679. * \ 


61. McCallister v. 


Armstrong 
County, 9 Pa. Super. 


423; Price v. 


214, 


Boyle v. Luzerne County, 17 Pa. Co. 
Contra Leitzel v. Centre County, 
6 Pa. Dist. 208, 18 Pa. Co. 649; Me- 
pene v. Cumberland County, 18 Pa. Co. 
od, 


62. Maintenance and care of pris- 
oners see Prisons §§ 96-115. 


63. Iowa.—Bybee v. Marion Coun- 
ty, 128 Iowa 610, 105 NW 118. 


Ky.—Mann v. Com., 102 Ky. 
43 SW 694, 19 KyL 1437. 


La.—Winn Parish Police Jury v. 
Heflin, 159 La. 375, 105 S 377 [giving 
instructions'2 La. A. 703]; Wheel- 
wright v. St. Louis, ete., Transp. Co., 
48 La. Ann. 606, 19 S 591. 


N. Y.—In_ re) Beck, L567 RNase 
52 NE 5; Peo. v. Denton, 41 App. 
Div. 386, 58 NYS 722; Dos Passos v. 
New York, 45 Mise. 394, 90 NYS 398. 


Or.—State v. Schannep, 103 Or. 240, 
204 P 612. 


Wash.—State v. Graham, 136 Wash. 
403, 240 P 560. 


383, 


Wis.—American Wrecking Co. v. 
McManus, 174 Wis. 300, 181 NW 235, 
183 NW 250. 


[a] Particular matters.—(1) Under 
a statute authorizing the county 
board to defray the expenses of any 
person aiding in the pursuit or arrest 
of persons accused of felony, the 
board may, in its discretion, pay the 
sheriff for expenses incurred by him 
in capturing and returning to the 
county persons charged with felony. 
La Salle County v. Milligan, 143 111. 
321, 32 NE 196. (2) A constable has 


‘ 


been held entitled to reimbursement | 


of the sum paid the justice of another 
county for backing a warrant. Mc- 
Callister v. Armstrong County, 9 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1185-1188] 


when,°* there is a statute providing for reimburse- 
ment and the expenses or disbursements in question 
are within it. 


[§ 1186] b. Transportation or Traveling Expens- 
es—(1) In General. In a number of jurisdictions 
a sheriff is entitled to be reimbursed for traveling 
expenses in transporting prisoners®® or insane per- 
sons;®® but it may be otherwise where he made 
unnecessary trips,®°* the transportation was whol- 
ly within the county and he receives a fixed salary 
in lieu of all fees and compensation for services 
within the county,®* he acted without authority in 
apprehending a fugitive from justice outside the 
state and bringing him back into the state without 
extradition,®® or, according to the rule obtaining 
in some jurisdictions, where he is entitled to mile- 
age.7° In some jurisdictions a sheriff is entitled 
to reimbursement for actual traveling expenses in 
the service of papers in civil’! or eriminal*? actions. 

[§ 1187] (2) Where Mileage Is Allowed. In ju- 
risdictions wherein a sheriff or constable is entitled 
to mileage™® there is a divergence of authority on 


Super. 423. (3) And a sheriff has also 
peen held entitled to reimbursement 
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ing County, 20 Pa. Super. 345; 
ers v. Northampton County, 
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the question of whether or not he is entitled, in ad- 
dition to mileage, to reimbursement for actual ex- 
penses necessarily incurred, it being held in some 
jurisdictions that he is,** in others, that he is not,7® 
and in still other jurisdictions, that he is entitled 
to reimbursement for the traveling expenses of 
prisoners and insane persons transported in his 
custody,‘® but not his own traveling expenses.** 
Where the fees and mileage allowed by law for con- 
veying insane persons to the insane hospitals do not 
belong to the sheriff, but must be accounted for by 
him to the county, he is entitled to reimbursement 
for expenses incurred by him in conveying such 
persons.7§ 


[§ 1188] (3) Particular Items. The traveling 
expenses for which a sheriff or constable may be 
entitled to reimbursement*® include railroad or street 
railroad fare,*® sleeping car tickets under proper 
circumstances,*+ automobile hire’? and horse and 
carriage hire,** provided, in the case of a carriage, 
the conveyance was necessary** and actually used,*® 
which facts are sometimes required to be set forth 
in a certificate.S* In some states the purchase price 


App. Div. 42, 60 NYS 1122; Com. v. 


Hall, 22 Pa. Dist. 1061. 


Mey- 
pap VEey 


of reasonable expenses incurred in an Dist. 757; Waite v. Montour County, ge pe 
effort to collect fees of his office |44 .Pa. Co. 457; Com. v. Lloyd, 9 ve TL. ao) a) NEC ot Pde ee ee 
which it was his statutory duty to|}Kulp 48; Shrope v. Northampton Wie<ander County 63 lik, 529 eas nan 


collect and pay into the city treasury. 
Dos Passos v. New York, 45 Misc. 
394, 90 NYS 398. (4) Other matters 
see infra §§ 1186-1193. 


64. McDonald v. Milwaukee Coun- 
ty, 41 Wis. 642; Crocker v. Brown 
County, 35 Wis. 284; and cases infra 
this note. 


{a] Particular expenses and dis- 
bursements for which a sheriff is not 
entitled to reimbursement, in the ab- 
sence of statutory provision therefor, 
include: (1) Premiums on his offi- 
cial bond. Com. v. Nunnelley, 211 
Ky. 409, 277 SW 506. (2) Post-office 
box rent. Com. v. Nunnelley, supra. 
(3) The board of a bailiff. Nassau 
County v. Downie, 16 Fla. (2 gee (C9) 
The expense of deputies in making 
arrests. Com. v. Nunnelley, supra. 
(5) Money paid to a third person for 
finding defendant’s hiding place. 
Rockwell v. Monroe County, 10 Iowa 
591. (6) The expense of executing 
a death sentence. Ford v. Howard 
County Cir. Ct., 3 Mo. 309. (7) “‘Inci- 
dentals” generally. Com. v. Nun- 
nelley, supra. (8) A sheriff, who is 
directed by the district court to keep 
together and lodge a jury in a crim- 
inal case, is not entitled to be reim- 
bursed for provisions furnished them, 
but can recover only for necessary 
fire, water, stationery, ete., supplied 
by him, and for providing a room and 
a bailiff. White v. Panola County, 12 
Tex. 173. (9) A constable is not en- 
titled to expenses incurred in serving 
a warrant of arrest, when no judg- 
ment can be entered because of the 
discontinuance of the prosecution, 
owing to a failure to acquire jurisdic- 
tion over accused. McGuire v. Iowa 
County, 133 Iowa 636, 111 NW 34. 
(10) Other matters see infra §§ 1186- 


1193. 
65. Ariz.—Yavapai County Vv. 
O’Neill, 3 Ariz. 363, 29 P 430. 
Colo.-Sargent v. La Plata County 
Comrs., 21 Colo. 158, 40 P 366. 
Iowa.—Bringolf v. Polk County, 41 
Towa 554. 


Pa.—Peeling v. York County, 212 
Pa. 245, 61 A 911; Stryker v. Lycom- 


County, 3 LancLRev 123. 


S. C.—Carson v. Sumter County, 32 
S. C. 121, 10 SE 875; Taggart v. Hut- 
son, 24 S. C. L. 300. 


66. Scharrenbroich v. Lewis, etc., 
County, 33 Mont. 250, 83 P 482; Len- 
hart v. Cambria County, 29 Pa. Su- 
per. 350 [aff 216 Pa. 25, 64 A 876]. 


67. Lake County v. Campbell, 52 
Colo. 440, 123 P 317. 


68. Douglas County v. Sommer, 
120 Wis. 424, 98 NW 249 (transporta- 
tion of prisoners to and from the 
county jail, workhouse, and courts). 


69. Wangsness v. Minnehaha Coun- 
ty, 43 S. D. 260, 178 NW 933. 


70. See infra § 1187. 


71. State v. Schanepp, 103 Or. 240, 
204 P 612. 


72. State v. Schanepp, supra. 


[a] In service of criminal process. 
—Bybee v. Marion County, 128 Iowa 
610, 105 NW 118. 


73. See infra § 1194. 


74 Sargent v. La Plata County, 
21 Colo. 158, 40 P 366 (considering the 
pees as compensation for serv- 
ices). 


75. Ga.—Peters v. State, 9 Ga. 109; 
Walton County v. Dean, 23 Ga. A. 
97, 97 SE 561. 


Mont.—Proctor v. Cascade County, 
20 Mont. 315, 50 P 1017. 


Oh.—Commissioners v. Lodwick, 9 
Oh. Dec. (Reprint) 567, 15 CineLBul 
126. 


Tex.—Hammond vy. Harris County, 
(Civ. A.) 248 SW 1002. 


Wis.—Crocker v. Brown County 
Suprs., 35 Wis. 284. : 


76. Bringolf v. Polk County, 41 
Iowa 554; Peo. v. Saratoga County, 
45 App. Div. 42, 60 NYS 1122; Com. 
Ne Eat 22° Pa ost: OGds 


77. Wheeler v. Clinton County, 92 
Iowa 44, 60 NW 207; Harding v. 
Montgomery County, 55 Iowa 41, 7 
NW 396; Peo. v. Saratoga County, 45 


ing been decided prior to the adoption 
of the salary system]. o 


79. See supra § 1186. 


80. Bybee v. Marion County, 128 
Iowa 610, 105 NW 118; Boes v. Mont- 
gomery County, 7 OhNPNS_ 76; 
Stryker v. Lycoming County, 20 Pa. 


Super. 345; Com. v. Lloyd, 9 Kulp 
(Pa.) 48. 
[a] Sheriff who has free pass, and 


travels thereon, cannot be allowed 
the amount of ordinary railroad fare 
as expenses actually and necessarily 
incurred; but if he pays the fare, he 
may include it in his expenses. Sar- 
gent v. La Plata County, 21 Colo. 158, 
40 P 366. 


81. Sargent v. La Plata County, 
21 Colo. 158, 40 P 366. 


[a] Thus, where a _ sheriff has 
traveled a wearisome journey of 
three hundred and fifty miles with a 
prisoner in charge, the cost of a 
sleeping car ticket on his return jour- 
ney during the night is properly 
chargeable as a necessary expense. 
Sargent v. La Plata County, 21 Colo. 
158, 40 P 366. 


82. State v. Sayre, 12 OhNPNS 61; 
BEate v. Schanepp, 103 Or. 240, 204 P 


83. Colo.—Sargent v. La 
County, 21 Colo. 158, 40 P 366. 


Iowa.—Bybee v. Marion County, 
128 Towa 610, 105 NW 118.° Contra 
Boyle v. Plymouth County, 89 Iowa 
376, 56 NW 523. 


Mass.—Weston  v. 
Mass. 514. 


Pa.—Peeling v. York County, 212 
Pa. 245, 61 A 911. Compare Com. v. 
Goudon, 2 LegOp 21 (a sheriff cannot 
charge for a livery bill in serving an 
attachment against a witness). 


S. C.—Taggart y. Hutson, 24 S. Gc 
L. 300. 


84. 
514. 


85. 
86. 


Plata 


Weston, 102 


Weston v. Weston, 102 Mass. 


Weston v. Weston, supra. 
Weston v. Weston, supra. 
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of an automobile for use by the sheriff in enforcing 
a prohibition law has been held a proper charge;%7 
but in other states neither the purchase price nor the 
maintenance of a horse or automobile for a sheriff is 
allowable;** and in still others the maintenance,*® 
although not the purchase price,®® of horses and ve- 
hicles necessary to the administration of the duties 
of the office of sheriff is allowable. 


Meals and hotel bills. In some jurisdictions a 
sheriff is entitled to reimbursement for hotel bills 
while traveling for the purpose of serving criminal 
process;®! and if the amount paid for meals of a 
deputy while serving a venire was a necessary part 
of the traveling expenses paid, it should be al- 
lowed.°?, However, a sheriff has been held not en- 
titled to reimbursement of hotel bills meurred in 
another county or state while there for the purpose 
of serving a subpoena in a criminal ecase.°* 


[§ 1189] c. For Care, Keeping, or Removal of 
Property.°4 Except in a few jurisdictions wherein 
it is held otherwise as to property taken on an exe- 
cution which was not stayed,®® an allowance may 
be made to a sheriff for expenses or expenditures 
in keeping and earing for property of which he 
took possession under process,®® such as cattle or 
horses,®’ provided the expenses or disbursements in 
question were necessary’’ and reasonable®® and 
were actually incurred or made.t However, the 
expense of keeping and caring for property for 
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the time between the entry of a writ and the judg- 
ment cannot be allowed as part of the expense 
for serving the writ,” but should be presented to 
the court by way of an additional return on the writ 
before the final judgment so that it may be taxed 
in the costs of the suit and included in the judg- 
ment.? <A sheriff is entitled to reimbursement for 
the expense of the removal of personal property 
from the premises in executing a writ of restitu- 
tion;* and in some,° but not other,® jurisdictions 
he has also been held entitled to be allowed the 
expense of a removal of property in his custody 
from one place to another for safe-keeping. 


Particular items for which the sheriff may re- 
ceive an allowance include the storage of goods™ 
and a lock for the room in which goods were stored ;° 
but he is not entitled to an allowance for insur- 
ance on property in his possession,® nor is he en- 
titled to be reimbursed for money paid to recover 
stolen property as for expenses incurred in the 
preservation of the property.’ 


[§ 1190] d. In Connection with Sale.tt A sher- 
iff may not charge for expenses attending a sale a 
greater amount than he actually paid out.t? Par- 
ticular matters held not to be legitimate expenses 
for which a sheriff or constable may charge include 
the making and typewriting of an inventory of the 
goods to be sold,** an arrangement of the goods 
for sale with a view of making them bring a bet- 


87. State v. Graham, 136 Wash. Lie pity, of party or assets see in-| 259, 29 NE 580. 
403, 240 P 560. a0 Wings aie 1204, reek ie 3. See infra § 1211. 
[a] Reason for holding.—''The 1193. SPO Ra cee ar? 4 American Wrecking Co. v. Mc- 


sheriff cannot always depend upon 
outside transportation in the enforce- 95. 


ment of this law. Information which|17 amR 213 
he receives very often requires him 2 
It is common knowl- 96. 


to act quickly. 
edge that a sheriff in any of the 
populous counties of the state must 
have an automobile at his command 
for immediate use. To deny him the 
right to have such a conveyance 
would be to effectually cripple the 
enforcement of this law. Many of vibe 


432, 29 NW 401; 


infra § 1214. 


Crofut v. Brandt, 58 N. Y. 106, 
47 HowPr 263. 


Rowley v. Painter, 
Worley v. Shelton, 
(Tex. Civ. A.) 86 SW 794; 
Giese, 135 Wash. 


Necessity of allowance by court see 


464, 238 P 3. 


Cal.—Smith v. Richmond, 19 


Manus, 174 Wis. 300, 181 NW 235, 183 
NW 250. 


5. Cramer vy. Oppenstein, 16 Colo. 
495,27 P 7133) Olds: v.. Loomiss10 ak 
App. 498. 


6.. Curtis v. Hulsizer, wb) Nee 
496; Crofut Vv. Brandt, 68) Ne Youve. 
17 AmR 213 [aff 138 AbbPrNS 128]. 


7 State v. Hitchens, 25 Ind. A. 
244, 57 NE 935, 81 AmSR 90; Rogers 
v. Simmons, 155 Mass. 259, 29 NE 580; 


69 Iowa 


Schafer v. 


those whom it is his duty to appre-| Cal. 
hend are provided with high-powered 
automobiles, and their capture is not 
always so much a matter of skill as 
it is a matter of time. Under pres- 
ent-day conditions, the use of an au- 
tomobile by a sheriff in the enforce- 
ment of the dry law is as necessary 
as the use of deputies, or the gas 
which propels the car to its destina- 
tion, or the oil which lubricates it.” 
State v. Graham, 136 Wash. 403, 406, 
240 P 560. 

88. Com. v. Nunnelley, 
409, 277 SW 506. 

[a] Gasoline and automobile re- 
pairs not allowable.-—Hammond v. 
Harris County, (Tex. Civ. A.) 243 SW 
1002; Harris County v. Hammond, 
(Tex. Civ. A.) 203 SW 445. 


89. Boes v. Montgomery County, 7 
OhNPNS 76. 


90. State v. Mahoning County, 10 
Oh Cine Ct Neis.1o0 5. 


91. Bybee v. Marion County, 
Iowa 610, 105 NW 118. 


92. Sargent v. La Plata County, 
21 Colo. 158, 40 P 366. 


93. Clyne v. Bingham County, 7 
dae to5. 00" P76, 


94. Cross references: 


211 Ky. 


128 


La.—Jure v. Ballatin, 8 La. Ann. 18. 


Oe v. Campbell, 1 Pick. 


Nebr.—Deering  v. 
Nebr. 720, 65 NW 788. 


Vt.—Gleason v. Briggs, 28 Vt. 135. 


Sask.—McGregor v. Klotz, [1929] 4 
DomLR 792. 

98. Colo.—Cramer vy. Oppenstein, 
16 'COlLOL 4955 27 ee 13). 

Ida.—McConnell v. McCormick, 3 
Ida. 227, 28 P 421. 

Ill— Olds v. Loomis, 10 Ill. A. 498. 

Mo.—Ring v. Charles Vogel Paint, 
etc., Co., 46 Mo. A. 374, 

N. Y.—Depew v. Solomonowitz, 48 
App. Div. 512, 62 NYS 916. 

Or.—Schneider v. Sears, 13 Or. 69, 
8 P 841. 

Ont.—Grant v. Grant, 10 Ont. Pr. 
40. 

99. McGregor v. 
[1929] 4 DomLR 792. 


1. Cramer v. Oppenstein, 16 Colo. 
495, 27 P 713s Olds v. Loomis, 10 Ti). 
A. 498; Grant v. Grant, 10 Ont. Pr. 
40. 


2. Rogers v. Simmons, 


Wisherd, 46 


Klotz, (Sask.) 


155 Mass. 


Tarbell v. Dickinson, 3 Cush. (Mass.) 


345; Hastman v. Coos Bank, 1 N. H. 
23; Ramsey v. Overaker, 1 Disn. 
(Oh.) 569. 

[a] Basis of allowance.—An item 


paid for storage of property held un- 
der attachment should be allowed on 
the basis of the actual rental value, 
and not measured by the customary 
rates of charges made by warehouse- 
men. Olds vy. Loomis, 10 Ill. A. 498. 


8 State v. Hitchens, 25 Ind. A. 
244, 57 NE 935, 81 AmSR 90. 


9. Smith vy. Huddleston, 103 Ala. 
223, 15 S 521; Cramer v. Oppenstein, 
16. Colo. 495, 27 P 718; Owens v. 
Davis, 15 . La. Anno 222) 1 Croatians 
Brandt, 58 N. Y. 106, 17 AmR 213 [aff 
13. AbbPrNS 128]. 


10. Worthen vy. Thompson, 54 Ark. 
151, 15 SW 192. 


11. Pay of clerk and auctioneer 
see infra § 1198. 


12) Phenix sins. Conny. 
52 Nebr. 566, 72 NW 956. 


13. Brock v. Berry, 132 Ala. 95, 31 
S 517, 90 AmSR 896. 


[a] Cataloguing.—Crofut vy. Brandt, 
58 N. Y. 106, 17 AmR 213, 47 HowPr 
263 Laff 5 Daly 124, 46 HowPr 481 (aff 
13 AbbPrNS 128)]. 


McEvony, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ter price,'* and a flag used at an auction sale of 
A sheriff has been 
held entitled to be reimbursed for lighting the room 
where the goods sold were during the evenings 
while he was conducting the sale;1% 
times,+* although not always,'® reimbursement of 
the amount expended for advertising a sale is prop- 


property under an execution.?!® 


er. 


[§ 1191] e. Attorney’s Fees and Expenses of 
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properly.” 


and some- 


[§ 1192] f. Office 
Whether or not a sheriff is entitled to an allowance 
for furniture, books, stationery, stamps, light, fuel, 
and office or telephone rent depends on the consti- 
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constable recover the expenses of a suit brought 
against him for executing a writ of attachment im- 


Expenses and Supplies.?4 


tutional and statutory provisions in force at the 


Suits. As a general rule a sheriff is not entitled, 


as a matter of right, to an allowance of attorney’s 
fees ineurred or paid by him for legal advice or 
services in connection with the discharge of his 
but such a charge may be allowed 
where the sheriff has discharged duties which for- 
merly devolved on trustees?° or has rendered serv- 
ices in the nature of those usually rendered by a 
A sheriff taking property under execu- 
tion cannot charge for expenses incurred by reason 
of an adverse claim to the property,?* nor can a 


functions;1° 


receiver.*1 


ay Miles v. Huber, 1 PaLJ 483. 


Rogers v. Simmons, 155 Mass. 
259° 29 NE 580. 


16. State v. Hitchens, 25 Ind. A. 
244, 57 NE 935, 81 AmSR 90. 


17. Gardner v. Brown, 22 Ind. 447; 
Rogers v. Simmons, 155 Mass. 259, 20 
NE 580; Phcenix Ins. Co. v. McEvony, 
52 Nebr. 566, 72 NW 956; Camp v. 
Garr, 6 Wend. (N. Y.) 535. 


18. See cases infra this note. 


[a] Thus (1) where an applica- 
ble statute prescribes and allows a 
fee for advertising, an additional 
charge for the-cost of printing is oe 


allowable. Anonymous, 22 
211; Nevling v. Carley, 15 Pa. Dist. 
151. (2) Where the sheriff causes 


more notices of sale than the law 
prescribes to be published, the 
amount paid for the unauthorized 


advertisements is properly. struck 
from his bill of charges. Virtue v. 
Reburn, 12 Que. Super. 343. (3) A 


sheriff will not be allowed the costs 
of printing where the property was 
not properly advertised, bills were 
not posted on the premises, and no 
notice of the writ or sale was given 
to, or served on, defendant. Mc- 
Gonigle v. Johnson, 8 Pa. Co. 653. 


19. Little v. Madison Supply, etc., 
€o., 146 Ga. 95, 90 SE 713 [cit Cyc]; 
Crusel v. Brooks, 121 La. 2438, 46 S 
224; Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 
118 La. 262, 42 S 930. 


[a] Reason for rule.—‘‘The sher- 
iff is an officer of the court, is in 
touch with the court and its other 
officers, and has never been consid- 
ered as an officer in need of regular 
professional advice, to be charged in 
the suit in executing the process of 
the court. The parties to the writ 
should not be held liable for such 
fees. As an executive officer of the 
court, the sheriff is amply protected 
by its order if properly executed. 
This can be done without specially 
retained attorney at the expense of 
the parties to the suit.’’ Crusel v. 
Brooks, 121 La. 243, 245, 46 S 224. 


[b] Habeas corpus hearing.— 
Where the statute provides that, 
when habeas corpus is allowed in be- 
half of a person detained on a crim- 
inal accusation, the district attorney 
of the proper county shall have no- 
tice of the hearing on the return of 
the writ, the sheriff has no authority 
to employ counsel at the expense of 


[57 C. J.—57] 


tants.*° 


the county at such hearing, and can- 
not, therefore, recover such expens- 
es. McDonald v. Milwaukee County, 
41 Wis. 642. 


20. Mayhew v. Dn eae 31 Barb. 
(GCQETS Geis 


21. Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 
Tiey Wats Ann.) 262) 42 Sr 9308 


22. Crofut v. Brandt, 58 N. Y. 106, 
17 AmR 213 (so holding on the 
ground that his poundage and fees al- 
lowed to him are full compensation). 


eee Curtis v. Hulsizer, 5 N. J. L. 
24. Pay of clerks, deputies, and 


assistants see infra § 1193. 


25. See constitutional and statu- 
tory provisions. 


[a] In Illinois (1) under a consti- 
tutional provision that the county 
board shall fix the compensation of 
sheriffs with the amount of their néc- 
essary clerk hire, stationery, fuel, and 
other expenses, an allowance of a cer- 
tain amount “for paying his deputies” 
will be deemed to have been intended 
to cover all that the board thought 
necessary for all purposes. Peo. v. 
Gregory, 11 Ill. A. 370. (2) Although 
a Sheriff was elected in 1894, anid had 
his compensation fixed by the county 
board at a certain sum, a resolution 
of the county board in 1896 authoriz- 
ing certain expense for office rent 
rendered evidence of the incurring of 
such expense admissible in an action 
by him to recover expenses incurred, 
in addition to his. salary. Coles 
County v. Messer, 195 Ill. 540, 63 NE 
391 [rev 92 Ill. A. 432]. (3) Former- 
ly it was held that, in the absence of 
a statutory provision therefor, a 
sheriff was not entitled to an allow- 
ance for stationery (Bryner v. Peoria 
County, 24 Ill. 195; Armsby v. War- 
ren County, 20 Ill. 126), (4) and that, 
where he was not compelled to keep 
an office open at the county seat, but 
was permitted to occupy a room in 
the courthouse at his option, he could 
not recover from the county for the 
lighting of, and fuel for, his office 
(Armsby v. Warren County, supra). 


[b] In Kentucky (1) books (Com. 
v. Nunnelley, 211 Ky. 409, 277 SW 
506; Graves County v. Wallace, 144 
Ky. 194, 1388 SW 306), (2) stamps, and 
stationery (Com. v. Nunnelley, su- 
pra) (3) are expenses which a sher- 
iff must bear out of his own compen- 
sation, and he is not entitled to an 


time in the particular jurisdiction.?® 


[§ 1193] g. Pay of Clerks, Deputies, and Assis- 
Some statutes are construed as entitling 
a sheriff to be reimbursed the sums paid out to per- 
sons employed by him to procure evidence of vio- 
lations of statutes or ordinances against the un- 
lawful sale or keeping of intoxicating liquors, where 
the county board authorized the employment and 
made the necessary appropriation.?7 
been allowed for guards necessarily employed ;?* 
but reimbursement for the expense of hiring an 


A sheriff has 


allowance or reimbursement there- 
for. However, he should be allowed 
the amount paid out by him for tele- 
phone rental. Com. v. Nunnelley, 
supra. 


{[c] In Michigan a sheriff by vir- 
tue of his office has no authority to 
furnish himself with an office at the 
expense of the county, and whether 
authority to do so was given to him 
by the board of county supervisors 
or any authorized committee or mem- 
ber thereof is a question of fact. 
Peck v. Kent County, 47 Mich. 477, 
11 NW 279. 


[d] Im Missouri a sheriff is en- 
titled to reimbursement for stamps 
used in his official business. Hark- 
reader v. Vernon County, 216 Mo. 
696, 116 SW 523. 


{e] In Pennsylvania the county 
is bound to furnish the necessary 
furniture, books, stationery, and fuel 
required by the sheriff for his office, 
and where the proper officers fail to 
do so, the sheriff may buy such sup- 
plies and recover for their cost. 
Wright v. Philadelphia, 14 Phila. 170. 


[f] In South Carolina a_ sheriff 
cannot recover for the cost of record 
books which he is required to keep 
in the absence of any statute requir- 
ing that such books be provided for 
him. State v. Public Buildings 
Comrs.,(s3wSe Co as 49% 


26. Who liable see infra §§ 1206, 
1210. 


27. Hancock County v. Vairin, 119 
Miss. 315, 80 S 780. 


28. Ledbetter v. Dallas County, 51 
Tex. Ciy., Ax J40NeT ES Wi 21903" seand 
eases infra this note. 


[a] In transporting’ prisoners.— 
(1) A sheriff is entitled to be reim- 
bursed for the amount paid for neec- 
essary guards (Bringolf v. Polk 
County, 41 Iowa 554; Taggart v. Hut- 
son, 24S; Ce 1,300) 2@2)or@hetp 
(Peeling v. York County, 212 Pa. 245, 
61 A 911; Lenhart v. Cambria Coun- 
ty, 29 Pa. Super. Ct. 350 [aff 216 Pa. 
25, 64 A 876]; Waite v. Montour 
County, 44 Pa. Co. 457) (3) in trans- 
porting prisoners. 


[b] Guard for female prisoner too 
ill to be confined in jail.—Lansdon v. 
rime County, 16 Ida. 618, 102 

3 


Jailer, bay acids or jail guard see 
Prisons § 9 
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armed force to prevent a riot has been denied;?°® 
a sheriff is not entitled to an allowance for help or 
assistance in serving or executing a writ of seizin 
and possession in a real action,®® unless the assist- 
ance comes within the meaning of a statute authoriz- 
ing an allowance therefor;*1 and a sheriff or consta- 
ble is not as a rule entitled to the expense of procur- 
ing an auctioneer®? and clerk?* to make a sale. 


Deputies. When so provided by statute,?4 but 
not otherwise,*> a sheriff on a fee basis is entitled 
to an allowance or reimbursement for the compen- 
sation of a deputy or deputies. A sheriff who is 
paid by a salary may be entitled to deputy hire in 
addition thereto,*® unless it appears that such sal- 
ary was intended not merely as personal compensa- 
tion, but as including expenses,?*7 or unless the 
county board has not by resolution fixed the number 
and compensation of deputies as provided by stat- 
ute.° 


Clerks generally.2® It has been held that where 
a sheriff’s compensation consists of fees or commis- 
sions fixed by statute, he is not entitled to an extra 
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allowance for clerk hire;#® and an allowance for a 
stenographer has been denied where the stenogra- 
pher was employed without the authorization of 
the county board;*! but a sheriff who receives a 
salary as compensation for his personal services 
merely may be entitled to reimbursement, out of 
the fees collected by him, for such reasonable sums 
as he has necessarily paid out for clerk hire.*? 


Janitor, It has been held that, where the county 
court refused to provide janitor service for the 
office of the sheriff, he is entitled to reimbursement 
for expense on that account.** 


In connection with care or keeping of property. 
A sheriff is properly allowed charges for the wages 
of a person whom he has placed in charge of prop- 
erty which is in his custody,** or necessarily em- 
ployed to look after the same;** a watchman to 
guard and protect goods;*® keepers, watchers. and 
gvaugers employed about oil wells;** a bookkeeper to 
keep the records of the products of oil wells;** clerk 
hire which is shown to be necessary in connection 
with the keeping of attached property;*® and the 


29. 
Phila. 


30. 
514. 


31. Hornberger v. Henry, 2 
Dist. & Co. 76. 


[a] Construction and application 
of statute—-A statute providing that 
the sheriff shall be allowed reason- 
able costs for help when absolutely 
necessary applies to “the help that 
is necessary to dispossess the party 
in possession of the premises, if re- 
sistance is made, and to merely re- 
move from the premises defendant’s 
goods. It does not include the haul- 
ing of the goods to some storage- 
house, the storage paid by the sher- 
iff, or the hire of an ambulance to 
remove some sick occupant of the 
premises to a hospital.” Hornberger 
vs Henry; 2) Pa. Dist) & Co. 76. 


32. U.S.—Wallis v. Shelly, 30 Fed. 
747. 


Colo.—Cramer  v. 
Colow495, 027 P7113 


Ind.—State v. Hitchens, 25 Ind. A. 
244, 57 NE 935, 81 AmSR 90. 


Eng.—Rex v. Crackenthorp, Anstr. 
412. 


Newfoundl.—Re McDonald, 4 New- 
foundl. 526. 


[a] It is only when auctioneer is 
employed at request of party that the 
sheriff can make a claim for the ex- 
pense. Wallis v. Shelly, 30 Fed. 747. 


[b] In New York (1) the’ rule 
stated in the text was in force at one 
time. Crofut v. Brandt, 58 N. Y. 106, 
17 AmR 213 [aff 13 AbbPrNS 128]. 
(2) A subsequent statute authorizing 
a sheriff to employ an auctioneer, and 
pay him a fee not to exceed the ‘“‘cus- 
tomary market rate,” is construed to 
mean the market rate not exceeding 
the rate limited by another statute 
governing the compensation of auc- 
tioneers generally. Hubbard v. Jae- 
ger Electric Lamp Co., 38 NYS 158, 
2 NYAnnCas 114. 


383. State v. Hitchens, 25 Ind. A, 
244, 57 NE 935, 81 AmSR 90. 


34. Mentzner v. Marion County, 
114 Iowa 478, 87 NW 440. 


Curtis v. Alleghany County, 1 
(Pa.) 237: 


Weston v. Weston, 102 Mass. 


Pa. 


Oppenstein, 16 


35. Decatur County v. Leaman, 73 
Kan. 785, 85 P 590. 


[a] Per diem charge by a sheriff 
for deputies used in the transporta- 
tion of prisoners is not permissible 
unless expressly authorized by stat- 
ute. Lenhart v. Cambria County, 216 
Pa. 25, 64 A 876. 


36. Windmiller v. Peo., 78 Ill. A. 
218. [folly Peo. we Darrah css Gilt anae 
515]; State v. Rio Arriba County, 21 
N. M. 682, 157 P 656; Beck v. Mrie 
County, 157 N.Y. 151, 52 NE, 


37. Peo. v. Darrah, 84 Ill: Avedhd; 
Windmiller v. Peo., 78 Ill. A. 273. 


88. Anderson v. Beadle County, 51 
S. D. 6, 211 NW 968. 


39. Clerk hire in connection with: 


Keeping of attached property see in- 
fra text and note 49 


Sale see supra text and note 33. 
40. Kahn v. Locke, 75 Ala. 332. 


41. Drexel v. Douglas County, 62 
Nebr. 862, 87 NW 1053. 


42. Hodge v. Peo., 8 Ill. A. 193. 
Retention of fees see infra § 1225. 


43. Harkreader v. Vernon County, 
216 Mo. 696, 116 SW 528. 


44. <Ariz—Southwestern Commer- 
gis Co. v. Owesney, 10 Ariz. 49, 85 P 
724, 


Colo.—Farmers’ Union Milling, ete., 
Co. v. Smith, 79 Colo. 277, 245 P 346. 


Mass.—Rogers v. Simmons, 155 
Mass. 259, 29 NE 580. 
Mont.—McDermott v. Murphy, 11 


Mont. 122, 27 P 334. 


N. Y.—Waite v. Kaldenberg Co., 19 
App. Div. 879, 46 NYS 516; Deegan v. 
Karp, 13 NYCivProe 202; Alburtis v. 
Dudley, 12 AbbPR 361. Contra Town- 
send v. Ross, 45 N. Y. Super. 447. 


[a] Selection of custodian.—The 
fact that, some time after the em- 
ployment of the custodian, the sher- 
iff refused to substitute for him an- 
other, employed and offered by the 
attaching creditor, is immaterial, 
since, being responsible for the goods, 
he has a right to choose a custodian 
therefor. McDermott v. Murphy, 11 
Mont, 122, 27 P 334. 


[b] Time for which payment au- 
thorized.——Under Pub. St. ¢ 161 §§ 42, 
43, and c 199 § 6, authorizing the ap- 
pointment and payment of keepers of 
personal property taken on attach- 
ment or execution, payment is to be 
made only for the keeper while he is 
in charge, and his custody in that ca- 
pacity cannot properly extend two 
days beyond the time when the sale 
at auction was made on the execution. 
Rogers v. Simmons, 155 Mass. 2538, 
29 NE 580. 


{c] Time of rendition of bill.— 
Where a sheriff, at the request of an 
attaching creditor’s attorneys, em- 
ployed a custodian for the goods at- 
tached, the sheriff can recover the 
costs of employing such custodian, 
although he did not render a bill 
therefor before the rendition of a 
judgment in favor of the attaching 
creditor. McDermott v. Murphy, il 
Mont, 122, 27 P 334. 


{d] Authority from attachment 
creditor.— Where a sheriff, at the te- 
quest of an attaching creditor’s at- 
torneys, employed a custodian for 
the goods attached, the fact that the 
attaching creditor paid several hun- 
dred dollars as compensation to the 
custodian raises the presumption that 
he authorized such employment, and 
the sheriff can recover the balance of 
the compensation paid the custodian. 
McDermott v. Murphy, 11 Mont. 122, 
27 P 334, 


Beart State v. Stinebaker, 90 Mo. A. 
[a] Property in possession of les- 


see.—Where a plantation on which an 
order of seizure and sale has been 
levied is in the possession of a les- 
see, the sheriff cannot appoint a keep- 
er to manage and preserve it, and 
hence is not entitled to be recom- 
pensed for compensation paid him. 
fea yv. Louisiana Bank, 2 La. Ann. 


46. Smith v. Huddleston, 103 Ala. 
223, 15 S 521; State v. Hitchens, 25 
Ind. A. 244, 57 NE 935, 81 AmSR 90; 
Hoyt v. Phillips, 31 N. Y. Super. 76. 


47. Crusel vy. Brooks, 121 La. 2438, 
46 S 224. 
48. Crusel v. Brooks, supra. 


49. Ring v. Charles Vogel Paint 
etc., Co., 46 Mo. A. 374. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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hire of help to assist in husking standing corn at- 


tached.®° 


[§ 1194] C. Mileage®1—1. Right to—a. In Gen- 
In jurisdictions wherein it is so provided by 
statute®* a sheriff or constable is entitled to mile- 
age for actual and necessary travel in serving or 
executing process,°* serving notices,°>* summoning 
jurors,°® making returns to court,°® taking pris- 
oners before magistrates,°’ to the place where they 
are to be tried,®* or to their place of confinement,*® 
producing in court as witnesses prisoners confined 
in the penitentiary,°® taking insane persons to 


eral. 


the insane asylum®! or paupers to 


posting election notices,** and making election re- 
However, the right to mileage is pureiy 
statutory ;°° for services in connection with which 
no mileage is allowed by statute a sheriff or consta- 
ble is entitled to none;*® a sheriff or constable who 
receives a salary “in lieu of all costs and fees in 


urnss°= 


50. Deering v. Wisherd, 46 Nebr. 
720, 65 NW 788, 


51. Traveling expenses in addition 
to mileage see supra § 1187. 


52. See statutory provisions. 
53. See Larimer County v. Love, 
15 Colo. 430, 25 P 557; Norton v. 


Simms, 85 Kan. 822, 118 P1071; Pierce 
v. Delesdernier, 17 Me. 431; Phoenix 
Ins. Co. v. McEvony, 52 Nebr. 566, 72 
NW 956; McGee v. Dillon, 103 Pa. 
433; Price v. Lancaster, 7 Pa. Super. 
119 [aff 189 Pa. 95, 41 A 987, and foll 
Barron v. Lackawanna County, 7 Pa. 
Super. 124; McKniff v. Delaware 
County, 7 Pa. Super. 123]; Burwell v. 
Tomlinson, (Hil. T. 2 Vict.) 3 Ont. 
Case Law Dig. 6423. 


[a] Warrants of arrest.—Yavapai 
County v. O’Neill, 3 Ariz. 363, 29 P 
430; McHenry v. Hot Spring County, 
57 Ark. 565, 22 NW 175; Overall v. 
Tulare County, 100 Cal. 51, 34 P 519; 
Cunningham y. San Joaquin County, 
49 Cal. 323; Simonton v. El Dorado 
County, 22 Cal. 554; 
mont Hes 4 Tiida 591). 43 ees i; 
Green v. Anderson County, 56 S. C. 
411, 34 SE 691. 


[b] Subpoenas.—Redfield v. Shel- 
by County, 64 Iowa 11, 19 NW 828; 
Haley v. Ulster County, 12 Wend. (N. 
Y.) 237; Humer vy. Cumberland Coun- 
fy, 4 Pa. Dist. 588, 16 Pa. Co. 552; 
Gom. v. Nash. 4 Pa. Dist. 470; English 
y. Tioga County, 20 Pa. Co. 303; Ban- 
non v. Lackawanna County, 3 Lack 
LegN (Pa.) 148. 


54. See Ouachita County v. Chi- 
dester, 99 Ark. 206, 137 SW 811; 
State v. Ward, 79 Minn. 362, 82 NW 


686. 


55. See Williams v. Hempstead 
County, 39 Ark. 176; Sargent v. La 
Plata County, 21 Colo. 158, 40 P 366; 
La Salle County v. Milligan, 143 Il. 
321, 32 NE 196; Ross v. Chinworth, 
83 Ind. 598; Remer v. Lawrence 
County, 13 S. D. 418, 83 NW 554; 
Neher v. McCook County, 11 8. D. 422, 
78 NW 998; In re Davidson, 24 U. C. 


Q. B. (Ont.) 66. 


56. See Ritchey v. Bedford Coun- 
ty, 22 Pa. Dist. 328; Dunkleberger v. 
Union County, 42 Pa. Co. 296; Price 
vy. Blair County, 6 Pa. Dist. 313; Davi- 
son v. Franklin County, 5 Pa. Dist. 
745, 18 Pa. Co. 374; McCoy v. Cum- 
berland County, 18 Pa. Co. 459. 


57. See Cunningham v. San Joa- 


Warren v. Fre-. 
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the poorhouse,°? 


[a] Arrest with or without war- 
rant.—A sheriff is entitled to mile- 
‘age for taking a prisoner before a 
eourt or magistrate, regardless of 
whether the prisoner was arrested 
with a warrant. Warner v. Fremont 
County, 4 Ala. 591, 43 P 327. 


58. See Sargent v. La Plata Coun- 
ty, 21 Colo. 158, 40 P 366. 


59. See Greene v. McGhee, 37 Ala. 
164; Yavapai County vy. O’Neill, 3 
Ariz. 368, 29 P 430; Sherman v. San- 
ta Barbara County, 59 Cal. 483; Lake 
County v. Campbell, 52 Colo. 440, 123 
P 317; Warner v. Fremont County, 4 
Ida. 591;°43" P* 327; Dunn v. State, 4 
Ind. 529; Harding v. Montgomery 
County, 55 Iowa 41, 7 NW 396; May- 
nard v. Cedar County, 51 Iowa 430, 1 
NW 701; Bringolf v. Polk County, 
"41 Iowa 554; Mann v. Com., 102 Ky. 
383, 43 SW 694, 19 KyL 1487; Peo. 
v. Saratoga County, 45 App. Div. 42, 
60 NYS 1122; Peeling v. York Coun- 
ty, 212° Pa.-245, 61 A 911; Waite v. 
Montour County, 44 Pa. Co. 457. 


60. See Bringolf v. Polk County, 
41 Iowa 554; Utica Bank v. Kibbe, 7 
Cow. (N. Y.) 424. 


61. See Irvin v. Alexander Coun- 
ty, 63 Ill. 528; Harding v. Montgom- 
ery County, 55 Iowa 41, 7 NW 396; 
Proctor v. Cascade County, 20 Mont. 
315, 50 P 1017; Porter v. Merrick 
County, 42 Nebr. 397, 60 NW 588 [foll 
Smith v. Franklin County, 49 Nebr. 
164, 68 NW 381]; Ward -v. Russell, 
57 Oh, St. 144, 48 NE 666; Commis- 
sioners v. Lodwick, 9 Oh. Dec. (Re- 
print) 567, 15 CincLBul 126. 


62. See Berks County Directors of 
Poor v. Shingle, 84 Pa. 37. 


63. See Logan County v. Doan, 34 
Nebr. 104, 51 NW 598. 
64. See Eckerd v. Perry County, 6 


Pa. Dist. 284. 


65. Ward v. Russell, 57 Oh. St. 144, 
48 NE 666. 


{a] Statute construed.—A statute 
providing that a sheriff shall receive 
ten cents per mile for each and every 
mile actually and necessarily traveled 
while in the discharge of his duties, 
both civil and criminal, ‘‘does not 
mean that the sheriff shall receive 
10 cents per mile in the performance 
of every duty imposed upon him; 
but, rather, that in the performance 
of duties for which by other provi- 
sions of the statute he is authorized 
to charge mileage it is to be fixed at 
10 cents per mile.” The statute “does 


quin County, 49 Cal. 323; Warner v.|not authorize the sheriff to charge 


Fremont County, 4 Ida. 591, 48 P 327. 


mileage for other traveling than that 
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criminal cases” is not entitled to mileage fees for 
services in such cases;°* and mileage charges have 
been considered as “fees” within a statute provid- 
ing that fees earned by the sheriff and uncollected 
at the end of each year shall belong to the county.*§ 
Actual travel is necessary to entitle a sheriff or con- 
stable to mileage;*® the courts have refused to al- 
low any mileage where the entire distance traveled 
was less than a mile;*° and no mileage is properly 
chargeable for travel which was wholly unnecessary 
by reason of the fact that the process in question 
could have been served without travel by another 
officer who was on the spot." 


Additional mileage for transporting person. It 
has been held that, in the absence of statutory pro- 
vision, a sheriff is not entitled to extra mileage, 
as such, in addition to mileage for his own travel, 
for conveying a witness under arrest to a magis- 
trate’s office, and from thence to jail.7* However, 


which is expressly mentioned in other 
statutes; it simply fixes the rate 
which may be charged when mileage 
is authorized to be paid.” Brannin 
v. Sweet Grass County, 88 Mont. 412, 
293) 9 ROs soak 


66. Ark.—McHenry v. Hot Spring 
County, 57 Ark. 565, 22 SW 175. 


Mich.—Vincent v. Mecosta County, 
52 Mich. 340, 17 NW 938. 


Or.—Houser v. Umatilla County, 
30 Or. 486, 49 P 867. 


Pa.—Dorsett v. Tioga County, 228 
Pa. 628, 77 A 1016; Boyle v. Luzerne 
County, 17 Pa. Co. 214,78 Karp fai: 


Tex.—Templeton v. Ryburn, 59 


Tex. 209 


Can.—Burwell v. Tomlinson, (Hil. 
T. 2 Vict.) 3 Ont. Case Law Dig. 6423. 


[a] For example, in the absence 
of a statutory provision therefor in 
the particular jurisdiction, mileage is 
not allowable for travel in: (1) Sum- 
moning jurors. Dorsett . v.) Tioga 
County, 228 Pa. 628, 77 A 1016; Brown 
v. Wingert, 38 Pa. Co. 481; Weaver v. 
Bushong, 9 Lanc. Bar (Pa.) 33; Tem- 
pleton v. Ryburn, 59 Tex. 209 (2) 
Making an arrest without a warrant. 
McHenry v. Hot Spring County, 57 
Ark. 565, 22 SW 175. (3) Executing 
warrants issued by magistrates in 
examining trials. McDaniel v. State, 
(Tex. Civ. A.) 9 SW (2d) 478 (sher- 
iff). (4) Transporting a convict to 
the penitentiary. Crossen v. Earhart, 
8 Or. 370. (5) Posting election no- 
tices. De Vinney v. Clearfield Coun- 
ty, L9: “Pays Dist.- 350; 86ers. (Com onus 


67. Hightower v. Bamberg Coun- 
ty, 5405S.AC S36 0825S) S762 

€8. Cremer v. Wapello County, 139 
Iowa 580, 117 NW 954. 

69. Barnes v. Marion County, 54 
Iowa 482, 6 NW 697; Bringolf v. 


Polk County, 41 Iowa 554; Grundy- 
sen v. Polk County, 57 Minn. 212, 58 
NW 864; Com. v. Thorn, 19 Pa. Co. 
299; Jordan v. Coates, 7 N. B. 107. 


Limitation of mileage to distance 
actually traveled see infra § 1198, 


70. Doran v. Northampton Coun- 
ty, 19 Pa. Dist. 515; Fleck v. Dauphin 
County, 1 Pearson (Pa.) 220. 


71. State v. Johnson, 35 Fla. 539, 
17 S 650. 


Limitation of -mileage to distance 
necessarily traveled see infra § 1198. 


72. Boyle v. Luzerne County, 17 
Pa. Co. 214. 
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some statutes allowing a sheriff mileage expressly 
provide that he shall receive additional mileage for 
transporting any person by order of court.7? 


Indorsement of mileage on return. A sheriff is 
not deprived of his right to claim mileage for sum- 
moning jurymen by the fact that he has omitted 
to indorse such mileage on the venire as part of his 
return, where the statute provides that sheriffs’ re- 
turns may, in the discretion of the court, be amend- 
ed even after judgment.’# 


[§ 1195] b. Travel in Unsuccessful Attempts To 
Perform Duty. In a majority of jurisdictions a 
sheriff is not entitled to, as a matter of right, and 
cannot recover, mileage for travel in attempting to 
serve process or make an arrest which was not ac- 
tually or lawfully served or made,*® and even though 
he ultimately served the process or made the arrest 
he cannot charge mileage for previous unsuccessful 
attempts;7® but in some of these jurisdictions the 
county board may, in its discretion, make an allow- 
ance where the unsuccessful attempt was made in 
a criminal case,77 at least where a felony was 
charged;7* and in a few jurisdictions a sheriff or 


Cas1918A 836. 


73. See statutory provisions. ai 


74. La Salle County v. Milligan, 
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See Peo. v. Hoyland, 


App. Diva al, 129 INVS 500) (a 


a 
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constable is entitled to mileage for travel in an un- 
successful attempt to perform his duty,’® where 
the failure was not due to his fault.*° 


[§ 1196] c. Travel Outside of State or County. 
A sheriff or constable may be entitled to mileage 
for travel outside the county,®! but not for travel 
outside the state,s? except in some jurisdictions 
wherein he is held entitled to mileage for travel in 
connection with the reception and return of an ex- 
tradited person,®? although not for travel in con- 
nection with the apprehension without, and return 
to, the state, without requisition, of a person accused 
of crime.®*# 


[§ 1197] d. Travel by Deputy. In some juris- 
dictions the sheriff,S®> and in other jurisdictions the 
deputy,®® is entitled to so for travel by the 
deputy. 


[§ 1198] 2. Amount and Computation of—a. In 
General. Statutes fixing or designating the rate 
or amount of mileage’? and the mode or basis of 
its ecomputation®® are controlling. Ordinarily mile- 
age is allowable only for the distance actually*® 


52 Nebr. 566, 72 NW 956. 
Y.—Sayles v. Murphy, 8 NYCiv 


P48 TM 321) 32EN E190; 

75. <Ariz.—Yavapai County Vv. 
O'Neill, 3 Ariz. 363, 29 P 430. 

Cal.—Broughton v. Santa Barbara 
County, 265. Cale 257.3) He 87it2 ffoll 
Overall v. Tulare County, N00%Call 645 
S4 bbs ol 

Ill.—Vannatta v. Brewer, 
114. 

Mich.—Peo. v. Ingham County, 38 
Mich. 658. 

N. Y.—Ex p. Wyles, 1 Den. 658. 


85 Ill. 


Pa.—Com. v. Lesher, 2 Pa. Dist. 
859, 13 Pa. Co. 462. 
Wis.—Schneider v. Waukesha 


County, 103 Wis. 266, 79 NW 228 [foll 
Northern Trust Co. v. Snyder, 113 
Wis. 516, 89 NW 460, 90 AmSR 867]. 


76. Shrope v. Northampton Coun- 
ty, 3 LancLRev (Pa.) 123. 


77. Peo. v. Ingham County, 38 
Mich. 658. 
78. Schneider v. Waukesha Coun- 


ty, 103 Wis. 266, 79 NW 228 [foll 
Northern Trust Co. v. Snyder, 113 
Wis. 516, 89 NW 460, 90 AmSR 867]. 


79. Grundysen v. Polk County, 57 
Minn. 212, 58 NW 864; Washoe Coun- 
ty v. Humboldt County, 14 Nev. 123. 


80. Davis v. Le Sueur County, 37 
Minn. 491, 35 NW 364. 


81. Cunningham v. San Joaquin 
County, 49 Cal. 323 [foll Allen v. Na- 
pa County, 82 Cal. 187, 23 P 43 (foll 
Monahan vy. San Diego County, 3 Cal. 
Unrep. Cas. 487, 29 P 417)]. 


82. Yavapai County v. O’Neill, 3 
Ariz. 363, 29 P 480; Ginter v. York 
County, 3 Pa. Co. 111. 

83. Franklin County v. Bell, 48 
Kan. 131, 29 P 392. 

84 State v. Martin, 
LPPCP AL 90. 

85. Sargent v. La Plata County, 21 
Colo. 158, 40 P 366. 

86. Coleman v. Mulligan, 234 Ky. 


691, 28 SW (2d) 980; Scofield v. Wil- 
cox, 33 N. D. 239, 156 NW 918, Ann 


89 Kan. 678, 


deputy receiving per diem compen- 
sation for court attendance, but not a 
deputy receiving annual compensa- 
tion, is entitled to mileage). 


87. Cal.—Overall v. Tulare Coun- 
ty, 100 Cal. 61, 34 P 519; Simonton v. 
El Dorado County, 22 Cal. 554. 


Colo.—Sargent v. La Plata County, 
21 Colo. 158, 40 P 366. 


Ida.—Ellis v. Bingham County, 7 


Ida. 86, 60 P 79. 


Iowa.—Harding Vv. Montgomery 
County, 55 Iowa 41, 7 NW 396. 


Mont.—Procter vy. Cascade County, 
20' Mont. 315, 50 P 1017. 


Nebr.—Pheenix Ins. Co. v. Mc- 
Evony, 52 Nebr. 566, 72 NW 956; 
Porter v. Merrick County, 42 Nebr. 


397, 60 NW 588 [foll Smith v. Frank- 


lin County, 49 Nebr. 164, 68 NW 
381]. 
Oh.—Ward v. Russell, 57 Oh. St. 


144, 48 NE 666. 


Pa.—Price v. Lancaster County, 7 
Pas (Super e119 aft 1899 Pa. 95 4x 
987, and foll Barron vy. Lackawanna 
County, 7 Pa. Super. 124; McKniff v. 
Delaware County, 7 Pa. Super. 123]; 
Harpe v. Wyoming County, 24 Pa. 
Dist. 554; Semmel v. Lehigh County, 
5 Pa. Co; 447. 


S. D.—Remer v. Lawrence County, 
13 S. D. 418, 88 NW 554. 


Tex.—Binford v. Robinson, 112 Tex. 
84, 244 SW 807; Buzan v. State, 59 
Tex) Cr: 21:3) 128 SW. 388. 


88. Ala.—Greene v. McGhee, 37 
Ala. 164. 


Colo.—Sargent v. La Plata County, 
ZINIColow 1584400 Pi 23665 


Ida.—Ellis v. Bingham County, 7 
Ida. 86, 60 P 79. 


aaa cate vy. Chinworth, 83 Ind. 


Iowa.—Maynard v. Cedar County, 
51 Iowa 430, 1 NW 701. 


Pie ere ce v. Delesdernier, 17 Me. 


Nebr.—Pheenix Ins. Co. v. McEvony, 


N. 
Proc 325. 


ae eh ea v. Douglas County, 3 Or. 
488. 


Tex.—Gulf, etc., R. Co. v. Dawson, 
69 Tex. 519, 7 SW 63. 


[a] Distance between two places. 
—Where the statute allows mileage 
for the distance ‘‘from the place of 
holding the court to the place of resi- 
dence of the defendant or witness’’ 
the charge may be for such distance 
only, although it was necessary for 
the officer to travel a greater distance 
in order to make the service. Van- 
natta v. Brewer, 85 Ill. 114. 


[b] Route.—(1) A statute allow- 
ing a sheriff a certain amount for the 
distance traveled in conveying con- 
victs to the penitentiary by ‘‘the land 
route usually traveled” refers to such 
a route within the state, and a sheriff 
is not entitled to mileage for convey- 
ing a convict by a route passing 
through other states, although such 
route is the one usually traveled be- 
tween the county court-house and the 
penitentiary. Greene v. McGhee, 37 
Ala. 164. (2) A statute providing 
for mileage to be computed by “the 
most direct route of travel’ means 
the route by which the journey may 
be most speedily performed rather 
than the route which is shortest in 
actual distance; and therefore a sher- 
iff conveying prisoners to a peniten- 
tiary by a railway, which is the cus- 
tomary route of travel, is entitled to 
mileage computed by that route, al- 
though there is an old wagon road, 
much shorter, but along which no 
public conveyance runs. Maynard v. 
Cedar County, 51 Iowa 430, 1 NW 701. 
(3) Where the statute allows mileage 
for travel to be computed ‘‘by the 
usual way” the distance must be com- 
puted by the road usually traveled re- 
gardless of whether the sheriff in fact 
traveled by a more or less distant 
way to suit his own personal conveni- 


ence. Pierce v. Delesdernier, 17 Me. 
431. 
89. Ross v. Chinworth, 83 Ind. 598; 


Sayles v. Murphy, 8 NYCivProec 325; 
Com. v. Nash. 4 Pa. Dist. 470. 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1198-1201] 


and necessarily®® traveled; 


80. Grundysen v. Polk County, 57 
Minn. 212, 58 NW 864; Loughead v. 
Clearfield County, 16 Pa. Dist. 935, 
Sa Pa..Co, $15; ‘Com.v. Thorn, 19 Pa: 


Co. 299; Jordan v. Coates, 7 N. B. 
107. 
91. See infra § 1200. 


92. Bordeaux v. Warren County, 
66 Miss. 231, 5 S 227. 


93. Colo.—Sargent v. La _ Plata 
County, 21 Colo. 158, 40 P 366. 
Ill.—Vannatta v. Brewer, 85 Ill. 


114. 
Ind.—Dunn v. State, 4 Ind. 529. 


Iowa.—Harding v. Montgomery 
County, 55 Iowa 41, 7 NW 396. 


Kan.—Simms vy. Norton, 85 Kan. 
822, 118 P 1071, 


Ky.—Greene v. Jones, 170 Ky. 757, 
186 SW 675. 


Wear Y.—Utica Bank y. Kibbe, 7 Cow. 


Or.—Howe v. 
Or. 488. 


Tex.—Gulf, ete., R. Co. v. Dawson, 
6Selexn 519) oT) SW 63; 


[a] In Pennsylvania (1) this con- 
struction has been adopted as to the 
mileage of both sheriffs (Peeling v. 
York 'County,-212 Pa. 245,'61 A: 911 
[foll Lenhart v. Cambria County, 216 
Pa. 25, 64 A 876]; Kottcamp v. York 
County, 28 Pa. Super. 96; In re In- 
quiry by Grand Jury, 15 Pa. Dist. 
£G5s Com, Vv. ruski> 17" Pa. Co: 92. 
Contra O’Leary v. Northumberland 
County, 30 Pa. Co. 371) (2) and con- 
stables (Doran v. Northampton Coun- 
ty. 19 Pal Dist? 515): © (3) A> former 
statute relating to the mileage of 
constables was construed otherwise. 
Price v. Lancaster County, 7 Pa. Su- 
per. 119 [aff £89, Pa. 95, 41 A 987, and 
foll Barron v. Lackawanna County, 7 
Pa. Super. 124; McKniff v. Delaware 
County, 7 Pa. Super. 123; English v. 
Tioga County, 21 Pa. Co. 340]; Conley 
v. York County, 5 Pa. Dist. 748; Davi- 
son v. Franklin County, 5 Pa. Dist. 
745, 18 Pa. Co. 374; Long v. Northum- 
berland County, 20 Pa. Co. 70; Ingram 
v. Chester County, 18 Pa. Co. 388; 
Winters v. Dauphin County, 18 Pa. 
Co. 151; Woomer vy. Clearfield Coun- 
ty, 17 Pa. Co. 665; Boyle v. Luzerne 
County, 17 Pa. Co. 214, 8 Kulp 141; 
Martin v. Clinton County, 17 Pa. Co. 
15, 8 Kulp 83. 


94. See infra text and notes 95, 96. 


95. Coconino County v. Coconino 
County, 11 Ariz. 198, 89 P 5438; Gila 
County v. Thompson, 4 Ariz. 180, 37 


Douglas County, 3 


but 
’ 
shown, there is a divergence of statutory construc- 
tion as to the mileage allowable where:the officer 
performed two or more services on a single trip.°? 


[§ 1199] b. Circular or One-Way Mileage. 
cept in some jurisdictions,®? statutes relating to 
the mileage of sheriffs and constables are construed 
to allow mileage on a circular or round trip basis, 
or, in other words, for each mile traveled on the 
journey, not only going but also returning;®* and 
even in jurisdictions wherein the statutes provide 
that mileage for executing a warrant of arrest 
shall be “one way” or “in going” only, the officer 
may be entitled to mileage for travel not only in 
going to make the arrest, but also in taking the 
prisoner from the place of arrest to a prison or 
place of holding court, or before a magistrate,°* as 
where, under the construction placed upon the stat- 
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as hereinafter 


Ex- 


P 22; Yavapai County v. O'Neill, 3 
Ariz. 363, 29 P 430. 


96. Cunningham v. San Joaquin 
County, 49 Cal. 323 [foll Allen v. 
Napa County, 82> Cal a187, 23 Pr 43 
(foll Monahan v. San Diego County, 
38 Cal. Unrep. Cas. 487, 29 P 417)]. 


Performance of two or more serv- 
ices on single trip generally see in- 
fra § 1200. 


97. Cal.—Sherman v. Santa Bar- 
bara County, 59 Cal. 483. 


Colo.—Larimer County v. Love, 15 
Colo. 430, 25 P 557. See Lake County 
v. Campbell, 52 Colo. 440, 123 P 3817 
(where several prisoners were ready 
for transportation at the same time, 
the officer is entitled, regardless of 
whether he made one or several trips, 
to transportation mileage for each 
eee but only one mittimus mile- 
age). 


ee Wiha v. Brewer, 85 Ill. 


Minn.—State v. Ward, 79 Minn. 362, 
82 NW 686; Steenerson v. 
County, 68 Minn. 509, 
But see Grundysen v. Polk County, 
57 Minn. 212, 215, 58 NW 864 (‘“How- 
ever it may be when a sheriff or con- 
stable has ‘different writs, for differ- 
ent persons, in independent proceed- 
ings, and serves all of them at the 
same place, in respect to his right to 
charge upon each for mileage to and 
from that place, though he makes but 
one trip for all, we think the sher- 
iff who receives the tax warrants at 
the same time (as all ought to be 
issued at the same time) on be- 
half of the same person, to wit, the 
county, in the same general proceed- 
ing, to wit, the enforcement of per- 
sonal taxes, can charge the county 
mileage only for the distance actual- 
ly and necessarily traveled by him 
upon all of those uncollected, for 
which travel he has not received pay 
en those collected’). 


S. C.—Green v. Anderson County, 
5608S. .C. 411, 34°SH 691. 


N. W. Terr.—In re Murphy, 7 Terr. 
ee 270s 


{a] In Pennsylvania (1) the rule 
stated in the text applies (Lenhart 
v. Cambria County, 216 Pa. 25, 64 A 
876 [aff 29 Pa. Super. 350]; Shrope 
v. Northampton County, 3 LancLRev 
123) (2) where plaintiffs (Smith v. 
Altoona, ete., RCo, 182; 0Pa. 1898 37 
A 930) (8) or defendants (McGee v. 
Dillon, 103 Pa. 433) (4) are different, 
but not where plaintiff and defend- 
ant in two or more contemporaneous 
writs are the same (O’Leary v. 
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ute by the courts, the warrant of arrest is not com- 
pletely executed until the prisoner is taken to the 
place designated in the writ,®® or the statute pro- 
viding for mileage mentions the execution of a war- 
rant of arrest and the taking of a prisoner before 
a magistrate as separate and distinct acts.°® 


[§ 1200] c. Performance of More Than One Serv- 
ice on Single Trip. Where 
conveys or removes two or more persons, serves 
process on several persons or in several cases, or 
otherwise performs more than one service, on a 
single trip, he is, under the construction placed on 
some statutes, entitled to full mileage for each serv- 
ice;®7 but under the construction placed on other 
statutes he is entitled to mileage only for the dis- 
tance actually traveled on the trip.®® 


[§ 1201] D. Liability for Fees, Expenses, and 
Disbursements—1. In General. 


a sheriff or constable 


In the absence of 


Northumberland County, 30 Pa. Co. 
871; Cresson, etc., ECON Nee Delis 
Gap R. Co., 3 Pa. Co. 545). (5) Where 
an execution attachment and inter- 
rogatories are served by the sheriff 
at the same time on the same person 
and in the same case, mileage can be 
allowed him only on the execution at- 
tachment and not on the interrogato- 
ries. Woodburn v. Ricketts, 3 Pa. Co. 
433. 


Executing warrant of arrest and 
taking prisoner before magistrate see 
supra § 1199. 


98. Iowa.—Redfield Vv. Shelby 
County, 64 Iowa 11, 19 NW 828; 
Barnes v. Marion County, 54 Iowa 


482, 6 NW 697; Bringolf v. Polk 
County, 41 Iowa 554. 


Kan.—Wire v. Edwards County, 131 
Kan 725,298) PP tse; 


Nebr.—Logan County v. Doan, 34 
Nebr. 104, 51 NW 598. 


Or.—Howe v. 
Or. 488. 


N. B.—Jordan v. Coates, 7 N. B. 
107. 


Ont.—In re Davidson, 24 U. C. Q. 
B. 66. 


[a] Where sheriff arrests defend- 
ant against whom he has several war- 
rants, he is entitled to mileage as for 
one arrest only. McHenry v. Hot 
orne County, 57 Ark. 565, 22 Sw 


[b] In New York (1) an officer 
traveling with prisoners in his cus- 
tody is entitled to but one allowance 
of mileage and not to full mileage 
for each prisoner. Matter of Hemp- 
stead, 36 App. Div. 321, 55 NYS 345 
[aff 160 N. Y. 685 mem, 55 NE 1101 
mem]. (2) However, a _ constable 
who serves a subpcena issued by a 
district attorney and containing 
names of several persons as witness- 
es is entitled to mileage from the 
court-house of the county to the resi- 
dence of each witness. Haley v. 
Ulster County, 12 Wend. 237. 


{c] In Texas (1) the rule stated 
in the text applies to travel in serv- 
ing criminal (Bigham v. Jones, 116 
Tex. 348, 291 SW 842. Contra Big- 
ham v. State, (Civ. A.) 275 SW 147 
[rev on other grounds (Commn. A.) 
280 SW 1062]), (2) but not civil 
(Gulf, etc., R. Co. v. Dawson, 69 Tex. 
519, 7 SW 68; Bigham v. Jones, 116 
Tex. 348, 291 SW 842) process. 


Limitation of mileage to distance 
eorieen traveled generally see supra 
1198. 


Douglas County, 3 
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a statute casting the primary liability for costs up- 
on the unsuccessful party,®® the rule is that the 
party at whose instance services have been per- 
formed is primarily liable to the sheriff or constable 
for his compensation therefor,! and reimbursement 
for his expenses,? even though judgment has been 
rendered in favor of such party and the ultimate 
liability for the costs, as between the parties, has 
been east upon the adverse party.® A sheriff has 
been held entitled to recover from a railroad com- 
pany for money paid to men sworn in as deputy 
sheriffs at its request and upon its promise to pay 
therefor, to prevent apprehended injury to its prop- 
erty from strikers. <A statute providing that the 
sheriff’s feés and expenses in executing a warrant 
of attachment are to be adjusted by the judge is- 
suing the warrant gives such judge no power to 
order who shall pay such fees and expenses.° A 
statutory right of the sheriff, on the discharge of 
an attachment, to retain the property levied on 
until his fees and poundage are paid gives him no 
cause of action for poundage against one indebted 
to the attachment debtor. Where the statute makes 
it the duty of the county auditor upon presentation 
to him of a transcript of proceedings containing a 
bill of constable’s costs to examine the same, cor- 
rect the errors, 1f any, in the charges, and draw 
on the treasurer for the amount allowed, the au- 
ditor’s refusal to perform his duty does not subject 
the county commissioners to liability." 


[§ 1202] 2. Plaintiff. The facts that a sheriff has 
erroneously charged a fee to which he is not entitled 
and that the same has been included in the judgment 
do not entitle the sheriff to recover the amount 


99. See costs § 186. 
1. La.—Houssiere-Latreille Oil Co. 
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La. 347, 40 S 727. 
4 Sullivan v. Utah, etc., 
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from plaintiff,’ even though the amount has been 
collected from defendant.°® : 


Plaintiff in attachment may be liable to the sher- 
iff for his fees and expenses in connection with the 
seizure and detention of the property,’® as where 
the attachment is annulled, vacated, dissolved or 
released,!1 the judgment in the action is in favor 
of defendant,!? or, regardless of the result of the 
attachment proceedings, where the sheriff has placed 
a person in charge of the property at plaintiff’s 
request and without an order of court.'* The at- 
tachment plaintiff is also responsible for the legal 
costs of the sheriff or constable in executing the 
writ, where defendant has no property.* However, 
a sheriff who has attached property at the instance 
of plaintiff in the suit cannot charge him with the 
expenses incurred in holding the property after he 
has been notified that plaintiff has released his 
claim;'® and where the sheriff uses a horse at- 
tached by him sufficiently to pay for the keeping, 
he cannot recover of the attaching creditor for the ~ 
pay for such keeping.?® 


Plaintiff in execution is liable for the sheriff’s 
compensation where the sheriff has made a levy 
under an execution which is regular and valid on 
its face, but has been subsequently vacated,'? or 
where plaintiff accepts a composition after the exe- 
cution has been levied.t® For his reasonable ex- 
penses in caring for live stock and chattels seized 
under a writ of execution a sheriff is ordinarily 
entitled to payment from the execution creditor;*® 
but it is otherwise where he has concurred in and 
acted on a consent order and settlement providing 
for payment out of the proceeds of sale.2° Where 


Electric Constr., etc., Co., 89 Hun 502, 
35 NYS 426; Templeton v. Capital 


R. Co..| Sav. Bank, etc. Co., 76 Vt. 345, 57 A 


v. Jennings-Heywood Oil Syndicate, 
116 La. 347, 40 S 727. 


Me.—Thompson v. Wiley, 
479. 


Mass.—Boswell v. Dingley, 4 Mass. 
411. 

N. H.—Joyce v. Morgan, 66 N. H. 
487, 23 A 78; Hastman v. Coos Bank, 
1 N. H. 23. 


N. J.—Curtis v. Hulsizer, 5 N. J. 
L. 496. 


N. Y.—Ousterhout v. Day, 9 Johns. 
114. 


Pa.—Lyon v. McManus, 
167. 


R. I.—McCarthy v. Hughes, 36 R. 
I. 66, 88 A 984, AnnCas1915D 26. 


[a] Agreement between attorney 
and client, unknown to the sheriff, 
that the client should be subjected 
to no costs on account of any claim 
sued on, unless collected, does not 
affect the client’s liability to the offi- 
cer for fees. Joyce v. Morgan, 66 N. 
1S i Re aN Moy, 


Liability of: 
Plaintiff see infra § 1202. 
Plaintiff's attorney see infra § 1203. 


Prisoner in habeas corpus proceed- 
ing see infra § 1209. 


20 Me. 


4 Binn. 


2. American Wrecking Co. v. Mc- 
Manus, 174 Wis. 300, 181 NW 235, 183 
NW 250. 

@. Houssiere-Latreille Oil Co. v. 
Jennings-Heywood Oil Syndicate, 116 


11 Mont. 236, 28 P 307. 


5. Hall v. U. S. Reflector Co., 31 
Hun 609 [aff 96 N. Y. 629]. 


6. O’Brien v. Manhattan R. Co., 
45 Misc. 643, 91 NYS 69. 


mea Smith v. Portage County, 9 Oh. 


8. Miesen v. Ramsey County, 101 
Minn. 516, 112 NW 874. 


9. Steenerson v. Polk County, 63 
Minn, 509, 71 NW 687. 


[a] “If the fees were illegal, the 
plaintiff [sheriff] is not entitled to 
them, whether paid or not; and, if 
they were not properly and legally 
taxed and inserted in the judgment, 
and hence paid by the defendants, 
that is no concern of the plaintiff, but 
of the defendants named in the war- 
rants.”’ Steenerson v. Polk County, 
68 Minn. 509, 518, 71 NW 687. 


10. Allen v. Ingalls, 33 Nev. 281, 
111 P 84, AnnCasi913E 755 [reh den 
Be ey: 281, 114 P 758, AnnCas1913E 


[a} In first instance.—If the sher- 
iff has procured an order of court for 
a keeper, plaintiff is liable in the first 
instance to the sheriff for the costs 
incurred in keeping the _ property. 
ee v. Cowan, 80 Mont. 258, 260 P 
LLG: 


11. Green v. Garcia, 3 La. Ann. 
702; Duffy v. Burton, 20 App. Div. 
51, 46 NYS 642 [aff 164 N. Y.- 608 
mem, 58 NE 1087 mem]; Upton v. 


818. 


{at Poundage.—Where an attach- 
ment is annulled and vacated on 
plaintiff's motion the sheriff is en- 
titled to poundage, to be recovered 
from plaintiff. O’Brien v. National 


Conduit, etc., Co., 43 Misc. 327, 87 
INViSCUS T= 
12. Leadville City Bank v. Tucker, 


7 Colo. 220, 3 P 317; Phelps v. Camp- 
bell, 1 Pick. (Mass.) 58; Noel v. 
Cowan, 80 Mont. 258, 260 P 116. 


[a] No express promise is neces- 
sary to render plaintiff liable to the 
sheriff for the expense of maintain- 
ing animals attached. Phelps v. 
Campbell, 1 Pick. (Mass.) 59. 


13. Southwestern Commercial Co. 
v. Owesney, 10 Ariz. 49, 85 P 724. 


198 Curtis ‘v- Hulsizer, 6) Nosed 


15. Hall v. U. S. Reflector Co., 34 
Elvi GNSS Vay 267. 


16. Dean v. Bailey, 12 Vt. 142. 


17. Gurley v. Lee, 11 Gill & J. 
(Md.) 395; Bradley v. Blue Ridge 
raion Mill, 56 Mise. 125, 106 NYS 

tay 


18. Sneary v. Abdy, 1 Ex. D. 299. 


Effect of settlement between par- 
ties generally see supra § 1145, 


19._ McGregor v. Klotz, (Sask.) 
[1929] 4 DomLR 792. 


20. McGregor v. Klotz, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the sheriff has been paid, in respect of seizure, mile- 
age and possession, by one of several judgment cred- 
itors, he cannot recover the same sum from any of 
the others.?1 


In detinue suit. Where the sheriff had, under 
the statute, no authority to retain possession of 
property seized by him under an order in a detinue 
suit, for a longer term than ten days, plaintiff did 
not make himself liable to the sheriff for expense 
incurred in keeping the property for a longer time, 
by insisting through his attorney on such further 
detention by the officer, on the ground of its being 
his legal duty to retain the property, where he care- 
fully abstained from making any personal request.?2 


[§ 1203] 3. Plaintiff’s Attorney. In the absence 
of notice to the contrary an attorney is personally 
liable to a sheriff or constable for his fees on proc- 
ess or writs which he commits to the officer for 
service or execution;** but the officer may, if he 
elects to do so, waive his right against the attorney 
and look to the client for his fees,?* and when he 
has made his election to look to either the attor- 
ney’° or the client?® for payment, he must. abide 

_by it, and cannot afterward resort to the other. No 
action lies by the sheriff against plaintiff’s attorney 
to recover poundage upon an execution which the 
attorney has placed in his hands to be executed.?* 


[§ 1204] 4. Defendant. Where, on demand, a 
sheriff delivers a copy of a bench warrant to the 
party named therein, he must collect his fees there- 
for from defendant.?® 


Attachment. The burden of paying a sheriff’s 
charges for the expense of keeping and selling prop- 
erty attached may rest upon the debtor,’® but not 
where the sheriff acquired illegal possession of 
property under color of an attachment.*° 
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Execution. Defendant is as a general rule liable. 
for fees and commissions or poundage where money. 
is collected on execution.*! However, an execution 
debtor never becomes obligated for the fees or pound- 
age of the sheriff until a levy is made;?2 where the 
levy is dismissed and the execution quashed for 
invalidity of the judgment, the sheriff cannot recov- 
er from defendant the necessary expense of keeping 
the goods levied on;** a sheriff cannot execute 
against defendant for his poundage fees when the 
writ of venditioni exponas is countermanded before 
execution;?* and it has been held that where the 
execution ereditor accepts payment or a composition 
after levy of the execution, the execution debtor 
is not liable for the sheriff’s fees, commissions and 
expenses.?° 


[§ 1205] 5. Assets.2° It has been asserted that 
the expenses of taking care of and preserving at- 
tached property are a charge on the property or 
assets,°" provided the court has made an order for 
a keeper.°* Some statutes are construed to contem- 
plate that, for his fees in connection with an execu- 
tion, the sheriff shall look .to the property of the 
judgment debtor which is held under the execu- 
tion.?® <A sheriff is limited to payment of his costs 
and expenses out of the proceeds of a sale where 
he concurred in and acted on a consent order and 
settlement providing for payment out of such pro- 
ceeds.4° Where plaintiff has given a license to the 
sheriff to apply the proceeds of the judgment to the 
extinguishment of costs due from plaintiff to the 
sheriff in order cases, the sheriff has no interest in 
the money or judgment until collected,t! and no 
right at all as against an assignee of the judgment 
without notice of the sheriff’s claim.*? 


[§ 1206] 6. County or State**—a. In General. A 
county is not liable for expenses incurred by the 


21. Glasbrook v. David, [1905] 1 


K. B. 615. 
22. Hall v. Perryman, 42 Ala. 122. 


23. CWonn.—Heath ~“v. Bates, 49 
Conn. 342, 44 AmR 234. 


Me.—Tilton v. Wright, 74 Me. 214, 
43 AmR 578. 


Nebr.—Wolfe v. Kyd, 46 Nebr. 292, 
64 NW 968. 


N. H.—Joyce v. Morgan, 66 N. H. 
487, 23 A 78; Towle v. Hatch, 43 N. 
1S he 7 


N. Y.—Duffy v. Burton, 20 App. Div. 
51, 46 NYS 642 [aff 164 N. Y. 608, 58 
NE 1087]; Adams v. Hopkins, 5 
Johns. 252 [foll Campbell v. Cothran, 
56 N. Y. 279 (aff 1 Thomps. & C. 70, 
65 Barb. 534); Camp v. Garr, 6 Wend. 
535; Ousterhout v. Day, 9 Johns. 114; 
Watertown v. Cowen, 5 Paige 510]; 
Jackson v. Anderson, 4 Wend. 474 [aff 
Craft v. Merrill, 14 N. Y. 456]. See 
Van Kirk v. Sedgwick, 87 N. Y. 265 
[rev 23 Hun 37, and foll O’Brien v. 
Allen, 40 Misc. 693, 883 NYS 251] (a 
sheriff may look to plaintiff's attor- 
ney for his compensation on execu- 
tion only when the judgment itself 
is satisfied or discharged, or the at- 
torney has countermanded the execu- 
tion). 

Sask.—In re Brown, 3 Sask. L. 94. 


[a] Where pilaintiff’s attorney em- 
ploys special bailiff of his own to exe- 
cute any process he is personally li- 
able to such bailiff for his compensa- 
tion, as he makes such bailiff his 


servant upon the occasion. Corbet v. 
McKenzie, 6 U. C. Q. B. (Ont.) 605. 


24. Joyce v. Morgan, 66 N. H. 487, 
ee rae Hastman v. Coos Bank, 1 N. 


25. Ousterhout v. Day, 9 Johns. 
GN es) elas ‘ 


26. Joyce v. Morgan, 66 N. H. 487, 
23 A 78; Hastman v. Coos Bank, 1 
lin din PASS 


27. Corbet v. McKenzie, 6 U. C. Q. 
B. (Ont.) 605. 


28. Steenerson v. Polk County, 68 
Minn. 509, 71 NW 687. 


29. Baldwin v. Match, 54 Me. 167; 
Twombly v. Hunewell, 2 Me. 221; 
Tyler v. Ulmer, 12 Mass. 163. 


rigs Gardner v. Hust, 31 8S. C. L. 
Gurley v. Lee, 11 Gill & J. 
(Md.) 395; Howard v. Levy Ct., 
Harr. & J. (Md.) 558; Gilmor v. 
Brien, 1 Md. Ch. 40; Rieck v. Steel- 
man, 66 N. J. L. 515, 49 A 1083; Oliver 
v. Sale, 19'S. C. 17; Reg. v. Patton, 
ONT CmOmBe COntain307. 


[a] Rule applicable, although exe- 
cution stayed by injunction.—Gurley 
v. Lee, 11 Gill & J. (Md.) 395. 


{b] Fees incurred after satisfac- 
tion.—Fees incurred by a sheriff on 
an alias writ of fieri facias de bonis 
et terris, after satisfaction of the 
judgment debt by payment to another 
officer holding the original execution 
are payable by defendant in execu- 
tion, unless they are incurred after 


notice of the satisfaction has been 
given to the sheriff, or to plaintiff in 
execution. Rieck v. Steelman, 66 N. 
J.. L. 515, 49, A 1083. 


32. Sorge v. Honigsbaum, 
Misc. 824, 245 NYS 34. 

33. Ward v. Barnes, 95 Ga. 103, 22 
SE 133. 

34. Fisher v. Beatty, 3 Harr. & M. 
(Md.) 148. 


35. Gordons v. Maupin, 10 Mo. 352, 
854, 47 AmD 118 [foll Irwin v. Mil-_ 
burn, 10 Mo. 456]; Sneary v. Abdy, 1 
Ex. D. 299. 


36. Lien on property seized see in- 
fra § 1226. 


37. Schneider v. Sears, 13 Or. 69, 
8 P 841. 


38. Noel v. Cowan, 80 Mont. 258, 
260 P 116. 


39. Roberts v. Ingalls, 36 Nev. 325, 
135 P 927, 48 LRANS 542, AnnCas 
LOLEC DULG. 


40. McGregor v. 
[1929] 4 DomLR 792. 


_Effect of settlement between par- 
ties generally see supra § 1145. 


Retention of fees and expenses out 
of proceeds of sale see infra § 1225. 


41. Bain v. Lusk, 21 Ala. A. 442, 
109 S 187. 


42. Bain v. Lusk, supra. 


43. Liability of county for sheriff’s 
expenses in enforcing quarantine of 
animals see Animals § 148. 1 z 
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sheriff without authority, although in connection 
with the performance of his duties.*4 Also, a coun- 
ty is not liable for the compensation of a high con- 
stable.*® 


Summoning jurors. Where the statute charges 
the county with the duty of providing and paying 
grand and petit jurors the sheriff’s fees for sum- 
moning such jurors are payable by the county.*® 
A constable has been held not entitled to a fee from 
the county for summoning a coroner’s jury.*? 


Attendance at sessions of court or board. The 
county is generally liable to the sheriff for his com- 
pensation for attending and preserving order in 
the courts,*® and it may and should compensate him 
for attending the meetings or sessions of the county 
board of supervisors*® or the county board of re- 
view®® where the board had power to, and did, re- 
quire his attendance. 


Serving notice. The county may be jiable to the 
sheriff for his fee and mileage in connection with 
his service of notice of their appointment on elec- 
tion judges.®4 


Compensation of deputies.°? A county may be 
liable for the compensation of deputy sheriffs,** 
but not in the absence of a statute so providing.®4 
Where a statute charges. the county with liability 
for the compensation of all deputies other than the 
chief deputy, and only one deputy is appointed, the 
county is not lable.°® A county is not hable for 
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the compensation of a deputy constable.*® 


Where fees do not amount to fixed compensation. 
In some states where the fees and commissions re- 
ceived by a sheriff in a year do not reach a specified 
amount fixed as the compensation to which he is 
entitled, the county is required to make up the 
deficit;®7 but in other states the sheriff must look 
alone to the fees of his office for the salaries of 
himself and deputies, and the expenses of the 
office,°’ and if such fees are insufficient to pay 
them in full he cannot recover the deficit from the 
county.°° 


[§ 1207] b. In Civil Cases. The county is not 
liable for sheriff’s fees in a civil action,®® and can- 
not be made liable merely because he is unable to 
collect the same from any other source.®! Also, a 
sheriff who receives an annual salary or allowance 
is not entitled to extra compensation for services 
rendered the county in civil causes.°? However, 
mileage earned by the sheriff in the service of civil 
process constitutes a valid charge against the coun- 
ty where it has been collected as costs by the clerk 
of court and transmitted by him to the county treas- 
urer.3 


[§ 1208] c. In Criminal Cases.°* A county is 
liable to a sheriff, constable or deputy sheriff for 
his fees and expenses in connection with enforcement 
and execution of criminal or penal laws when,®° 


_— 


44. Hutcherson v. Robinson, 82 


Ga. 783, 9 SE 722. 

45. Hinkel v. Cumberland County, 
9 Pa. Dist. 550. 

46. La Salle County v. Milligan, 
143 Ili. 321, 32 NE 196. 


47. In re Coroner’s Inquests, 1 Pa. 
Co. 14 
48. Miller v. Boone County, 5 Ind. 


A. 225, 31 NE 1128. 
Bailiffs see Counties § 270. 


49. La Salle County v. Milligan, 
143 Ill. 321, 32 NE 196. 


50. Boone County v. Lewis, 81 Ind. 
A. 601, 144 NE 623. 


51. Ouachita County v. Chidester, 
99 Ark. 206, 137 SW 811. 


52. Cross references: 


Allowance for deputy hire see supra § 
E193. 
Liability of sheriff see infra § 1210. 


53. Taylor v. Canyon County, 7 
idan 171,61 P*521. 


54. Jefferson County v. Hudson, 
22 Ark. 595; Decatur County v. Lea- 
man, 73 Kan. 435,785 PB 5905 Gage 
County v. Wilson, 38 Nebr. 168, 56 
NW _ 880; Garfield County v. Bebb, 
52 Okl. 18, 152 P5965. 


[a] Rule is applicable: (1) To the 
compensation of a deputy sheriff for 
services as guard while carrying per- 
sons adjudged insane to the state 
hospital for the insane. Garfield 
County v. Bebb, 52 Okl. 18, 152 P 595. 
(2) Where the sheriff is compensated 
by fees. Decatur County v. Leaman, 
73 Kan. 785, 85 P 590. 


55. Culver v. Fayette County, 142 
Iowa 269, 120 NW 627. 


56. Newton v. Luzerne County, 12 
Pa. Dist. 695. 


57. Campbell v. Logan County, 4 
Tdarl3iesiubeo2o. 


58. See cases infra note 59. 


59. Coles County v. Messer, 195 
Ill. 540, 63 NE 391 [rev 92 Ill. A. 
432]; Jennings v. Fayette County, 
Of ALO lati Sil A. (6141s Power 
v. Douglas County, 75 Nebr. 734, 106 
NW 782. See Ziegler v. Lancaster 
County, 42 Pa. Super. 221 (where 
there is a deficit in one year, the 
sheriff is not entitled at the time to 
recover it from the county, but he 
is entitled to the application of an 
excess in a subsequent year of his 
term to a deficit in a preceding year). 


60. Irwin v. Northumberland Coun- 
typ eleSeres & Rae (Raw): 505s Comiiv. 
Truxtun, 1 Ashm. (Pa.) 34. 


61. Gleason v. McPherson County, 
80 Kan. 492, 2 P 644. 


62.. Tyler! County ‘Ct. v. Long, 72 
W. Va. 8, 77 SH 328, AnnCasl915B 


808. 


63. Anderson v. Pittsburg County, 
134 Okl. 299, 273 P 222. 


64. Liability of: 
County to sheriff: 

For maintenance of prisoners see 
Prisons §§ 110, 111. 

Of another county to which venue 
changed see Costs § 844. 

State or county: 

For costs in criminal cases gener- 
ally see Costs §§ 805-818, 835-— 
849; Counties § 267. 

To sheriff, deputy or subordinate 
for care of jail and prisoners see 
Prisons §§ 22, 23. 

130.8 


Fla.—Laney v. State, 


65. 
15. 


Ind.—Hawthorn v. Randolph Coun- 
Dae Ind. A. 280, 30 NE 16, 31 NE 


Kan.—Gleason v. arveeeese Coun- 
ty, 30 Kan. 492, 2 P 64 


Minn.—Dean v. seal County, 50 
Minn. 232, 52 NW 650. 


N. Y.—Peo. v. Columbia County, 67 
NY. 330" [revie8S Hune 27512 


Pa.—Rees v. Potter County, 
Dist. 590: 


Wis.—Northern Trust Co. v. Sny- 
der, 113 Wis. 516, 89 NW 460, 90 Am. 
SR 867; Fernekes v. Milwaukee Coun- 
ty, 43 Wis. 303. 


Ont.—Re Mack, 25 Ont. L. 121, 19 
OntWR 740, 2 OntWN 14138, 20 Ont 
WR 454; In re Lincoln County Sher- 
iff, 34. Un CaO Be i 


[a] Habeas corpus proceeding (1) 
brought by one committed by a mag- 
istrate on examination on a criminal 
charge has been held to be a criminal 
case, so as to make the county liable 
for the sheriff’s fees. Gleason v. Mc- 
Pherson County, 30 Kan. 53, 1 P 384. 
(2) Habeas corpus as civil or crim- 
inal remedy or proceeding generally 
see Habeas Corpus § 1. (3) Liabil- 
ity of county for costs of habeas cor- 
pus proceeding generally see Habeas 
Corpus § 207. 


[b] Liability of county extends to 
qQuasi-criminal offenses, such as vio- 
lations of city ordinances. People v. 
Columbia County, 67 N. Y. 330 [rev 
8 Hun 275). 


[ec] Where convicted defendant 
does not pay the sheriff's costs, the 
county is liable therefor. Laney v. 
State, (Fla.) 130 S 715. 


[d] Effect of judgment against 
complainant.— W here criminal proc- 
ess is regular and valid on its face, 
the right of the sheriff to collect his 
fees for serving it from the county 
is not affected by the fact that a jus- 
tice of the peace, pursuant to statute, 
has entered judgment for the costs 


8 Bias 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and only when,*® there is an applicable statute so 
providing; and where the case is within a statute 
imposing liability on the county, but there is an 
applicable statutory limitation of the amount of 
liability, the county will be held liable within,*’ 
although not beyond,®® the prescribed limitation. 
The divergence of authority as to the liability of 
a county for fees and expenses of a sheriff in con- 
nection with identical services in a criminal cause®® 
is due to a difference in the statutory provisions 


of the various jurisdictions.7° 


State. 


with contempt,’* or for his fees 


against complainant. Dean v. Ren- 
ville County, 50 Minn. 232, 52 NW 650. 


[e] Particular matters.—Under 
the statutes of some jurisdictions, 
and the construction placed thereon, 
a county is liable for the fees or ex- 
penses, or both, of a sheriff in connec- 
tion with: (1) The summoning of a 
witness to appear before the grand 
jury. Jefferson County v. Hudson, 
22 Ark. 595; State v. Bauder, 34 Oh. 
St. 210. (2) Commitments and dis- 
charges of prisoners. McKee vy. Tip- 
pecanoe County, 6 Ind. A. 700, 33 NE 
251; Hawthorn v. Randolph County, 
5 Ind. A. 280, 30 NE 16, 31 NE 1124; 
Peo. v. Columbia County, 67 N. Y. 
330; Renno v. Juniata County, 24 Pa. 
Dist. 619, 42° Pa. Co. 6713... Manifold 
Ware ork, sb. Pa. Distr-101L.— Contra 
Reitz v. Juniata County, 19 Pa. Dist. 
767. (3) The transportation of pris- 
oners. Peo. v. Orange County, 18 
eit (CIN. 2Y,.)) 1.9. 


66. Alexander County v. Myers, 64 
Ill. 37; Crawford County v. Spenney, 
21 Ill. 288; Reitz v. Juniata County, 
19 Pa. Dist. 767; and cases infra this 
note. 


{a] Bastardy proceeding is not a 
criminal case so as to make the coun- 
ty liable for the sheriff’s fees therein. 
Gleason v. McPherson County, 30 
Kan. 492, 2 P 644. 


[b] Policeman commissioned by 
governor on application of railroad 
corporation is a private officer, and 
is not entitled to the costs in a crim- 
inal prosecution from the county as 
if he were a legally elected constable. 


Hamlin v. Berks County, 8 Pa. Co. 
462. 
[ec] Statutory limitation (1) of the 


county’s liability for fees in connec- 
tion with criminal prosecutions to 
cases where the prosecution fails to 
secure a conviction or the fees can- 
not be made from defendant, will be 
accorded effect. Hendershott v. Fill- 
more County, 45 Minn. 281, 47 NW 
810; Taggart v. Hutson, 24'S. C. L. 
390. (2) Under some statutes it is 
only when the whole amount of the 
fees collected by the sheriff is less 
than his salary that the county is 
obliged to pay him the fees in crim- 
inal cases where no conviction is had. 
ie County v. Lindsay, 11 Ill. 
261. 


‘al Fees incurred by defendant.— 
The county’s liability extends only to 
fees incurred by the prosecution and 
not to those claimed for services on 


Under a statute so providing, a state is 
liable for the compensation or expenses of a sheriff 
in connection with the removal or conveyance to a 
state prison of a person convicted of crime, or 
at least of an offense of a high grade;"? but in the 
absence of a statute making it liable, a state is not 
liable to a sheriff for the cost of transporting to 
another county a witness in a criminal case charged 
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pus.7® 
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witnesses to appear before a grand jury in cases 
wherein no indictment is found.’ 


[§ 1209] 7. Prisoner Brought Up on Habeas Cor- 
Where, at his instance and for his benefit 
alone, a prisoner under habeas corpus is conveyed 
from one district to another, he must pay all legal 
and proper charges of the sheriff for such convey- 


[§ 1210] 8. Officer for Compensation of Deputies 
and Employees.*? 


Under some statutes the sheriff 


must compensate his deputies,** or his chief depu- 


property in his 


for subpeenaing ! or other person 


behalf of defendant. Hendershott v. 
Pion County, 45 Minn. 281, 47 NW 
810. 


{e] Particular matters.—In some 
jurisdictions a county is not liable to 
a sheriff, constable or deputy sheriff 
for compensation or expenses in con- 
nection with the: (1) Summoning of 
a witness to appear before the grand 
jury (Polk County v. Crocker, 112 
Ga. 152, 37 SH 178) (2) in a case 
wherein no indictment is found (Mo- 
bile County v. State, 172 Ala. 155, 54S 
995). (8) Delivery of copies of bench 
warrants to the parties named there- 
in. Steenerson v. Polk County, 68 
Minn. 509, 71 NW 687. (4) Arrest of 
a person out on bail, at the instance 
of his surety. Kinney v. Kent, 51 
Mich. 620, 17 NW 207. (5) Pursu- 
ance of a fugitive from justice into 
another state. Roberts v. Custer 
County, Lieldanesiio,, LOS ck Wi9:0 me.) 
Transportation of a prisoner arrested 
in one county on a warrant issued by 
a justice of the peace of another 


county. McCallister v. Armstrong 
County, 9 Pa. Super. 423 (statute 
allowing ‘‘the expenses of removing 


any person charged with having com- 
mitted an offense in one county into 
another county” does not apply). (7) 
Taking or conducting a prisoner from 
the place of confinement for trial or 
hearing. Hall County v. Gilmer, 123 
Ga. 178, 51 SE 307; Long v. North- 
umberland County, 20 Pa. Co. 70. (8) 
Taking of prisoners convicted of mis- 
demeanors to a jail in another county. 
Osborne County v. Honn, 23 Kan. 256. 


67. Norsworthy v. Forrest County, 
145 Miss. 55, 111 S 144; Greer Coun- 
ty v. Tittle, si Oki 7354, ede PM 04: 


[a] Limitation held not applica- 
ble.—Phillips County v. Pillow, 47 
Ark. 404, 1 SW 686; State v. Cooper, 
(RO) NE Pals 


68. State v. Brandon, 208 Ala. 647, 
95 S 41; Goolsby v. Lowndes County, 
153 Miss. 589, 121 S 277; Grady Coun- 
ty v. Castleman, 66 Okl. 43, 166 P 891. 


69. See supra notes 65 [e], 66 [e]. 

70. See statutory provisions. 

71. Hursley v. Stone, 90 Mich. 439, 
51 NW 5380. 

72. Stephens v. Bradford County, 


7 Watts & S. (Pa.) 438 [dist Lancas- 
ter County v. Roberts, 5 Watts & S. 
505]. 


73. Suter v. Stone, 108 Ky. 518, 56 
SW 971, 22 KyL 224, 


ty,7® out of the fees and emoluments of his office; 
but persons summoned by the sheriff under his au- 
thority to summon the power of the county®® may 
not recover compensation from the sheriff.*? 
sheriff who employs a person as keeper or guard of 


A 


custody is directly liable to such 


person for his services,*? and he may®* or may not®* 
be liable for the services of a keeper, watchman, 


employed by a deputy, according- 


74 State v. Smith, 185 Ala. 384, 
64 S 364. 


75. Persons liable for costs of ha- 
beas corpus proceeding generally see 
Habeas Corpus § 207. 


Pith Taggart v. Hutson, 24 S. C. ln 
0. 
§ ee Jailer or turnkey see Prisons 
98. 
78. Jefferson County v. Hudson, 22 


Ark. 595 [foll Logan County v. Roady, 
56 Ark. 581, 20 SW 519 (foll Logan 
County v. Trimm, 57 Ark. 487, 22 SW 
164)]; Gage County v. Wilson, 38 
Nebr. 168, 56 NW 880; Mayhew v. 
Duncan, 31 Barb. (N. Y.) 87. 


[a] Salary of deputy sheriff is not 
absolute personal charge against the 
sheriff, under the statute, but is to be 
paid only out of fees earned and eol- 


lected. Wolfe v. Kyd, 46 Nebr. 292, 
64 NW 968. 
[b] Quantum meruit.—Where the 


statute allows no fees for a deputy 
sheriff a person who is appointed a 
deputy sheriff, without any contract 
with the sheriff as to his compensa- 
tion, can recover from the sheriff the 
reasonable value of services per- 
formed, on a quantum meruit. May- 
field v. Moore, 139 Ala. 417, 36 S 21. 


79. Culver v. Fayette County, 142 
Iowa 269, 120 NW 627. 

80. See supra § 123. 

81. Power v. Douglas County, 75 
Nebr. 734, 106 NW 782. 

82. Rowley v. Painter, 69 Iowa 


432, 29 NW 401. 


[a] Employment without order of 
court.—Noeli v. Cowan, 80 Mont. 258, 
260) P16. 


; a Geohed property see Attachment 
825. 


83. Ramsey v. Strobach, 52 Ala. 
513; Daly v. Kelley, 57 Mont. 306, 187 


P 1022; Rice v. Penfield,-49 Hun 368, 
2 NYS 641, 15 NYCivProc 268; Foster 
v. Rhinehart, 11 NYS 629. 

84. Cal.—Krum v. King, 12 Cal. 


412. 
Me.—Kendrick v. Smith, 31 Me. 162. 


Mass.—Dooley v. Root, 13 Gray 303 
[dist Baker v. Fuller, 21 Pick. 318]. 


N. H.—Lucier v. Pierce, 60 N. H. 
13; Dow v. Rowe, 58 N. H. 125. 

Pa.—Morris v. 
per. 64. 


Oliver, 24 Pa. Su- 
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ly as the deputy had’* or did not have®* authority 
to bind his principal by such a contract of employ- 
ment, or accordingly as the sheriff has’? or has 
not’® ratified the employment. 


Deputy constable is to be paid by the constable 
whe appointed him.*® 


[§ 1211] E. Taxation, Payment, and Collection?° 
—l. Billi, Claim, Affidavit, Account, Return, or Rec- 
ord. In some jurisdictions an allowance for the 
expense of taking and keeping property or other 
charges and expenditures is based on an affidavit 
of the sheriff or a deputy®! or an account®? showing 
in detail all items of expense incurred;°®* but in 
other jurisdictions it has been held that a charge 
for storage of property levied on should be pre- 
sented as an additional return on the writ;°* and 
under some statutes a sheriff cannot recover fees 
if he neglects or refuses, when required, to furnish 
a bill of particulars,®® or the officer’s right to fees 
on mesne or final process is made to depend on 
his returning on the process the particular items 
of his charges.°® A claim of a sheriff against a town 
for services in a criminal case should make it ap- 


85. Daly v. Kelley, 57 Mont. 306, 93. 


187 P 1022; American Wrecking Co. 
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Beeman, ete., Mercantile Co. v. 
Sorenson, 15 Wyo. 450, 89 P 745, 1135. 
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pear that the crime was committed in the town.°7 
In jurisdictions wherein the sheriff is required to 
keep a fee book and enter all his fees therein, if 
he keeps no book he is entitled to no fees,®* while 
if he does keep the book he is not entitled to fees 
which he has failed to enter therein.®® 


[§ 1212] 2. Place of Taxation. Under a statute 
clearly so providing, a sheriff’s bill may be taxed 
elsewhere than in his own county.* 


[§ 1213] 8. Audit. Effect will be given to stat- 
utes requiring a claim by a sheriff for compensa- 
tion for services rendered to the county,” in the 
administration of justice,? or in the care of insane 
persons,‘ to be audited by a preseribed officer, board, 
judge or court; but an audit by a board is not a 
final judgment which will preclude a future inquiry 
as to the merits of the claim.® 


[§ 1214] 4. Allowance or Certification by Court 
—a. In General. An allowance to a sheriff for his 
fees, charges and expenses incurred in an action, 
or a certification of their justness and reasonable- 
ness, may and must be made by the court,® at least 


the office of the deputy clerk in the 
sheriff's county, whichever the party 
taxing may prefer). 


v. McManus, 174 Wis. 300, 181 NW 
235, 183 NW 250. 


86. Krum v. King, 12 Cal. 412; 
Walter v. Jenkins, 92 Pa. Super. 526; 
Miller v. Bruff, 64 Pa. Super. 177. 


87. Chenowith v. Cameron, 4 Ida. 
515, 42 P 508; Allen v. Ingalls, 33 
Nev. 281, 111 P 34, 114 P 758, AnnCas 
POTS E 750: 


88. Miller v. Bruff, 64 Pa. Super. 
177; Munis v. Oliver, 24 Pa. Super. 
64. 


89. Newton v. Luzerne County, 12 
Pa. Dist. 696. 


90. Taxation of sheriff’s fees or 
commissions as costs generally see 
Costs § 240. 


91. Beeman, etc., Mercantile Co. v. 
Sorenson, 15 Wyo. 450, 89 P 745, 1135. 


[a] New or amended affidavit. 
Where an affidavit of the deputy sher- 
iff showing the expense incurred in 
the keeping of attached, property has 
been presented at the term at which 
the judgment in the action was ren- 
dered, but the order allowing the 
same has been vacated at the suc- 
ceeding term, a new affidavit or 
amended affidavit may be filed, and 
the court has jurisdiction to entertain 
and determine the same. Beeman, 
etc., Mercantile Co. v. Sorenson, 15 
Wyo. 450, 89 P 745, 1139. 


{b] In New York (1) the court or 
judge may receive and consider affi- 
davits (Nestor v. Bischoff, 123 N. Y. 
517, 25 NE 1046, 20 NYCivProc 12; 
German American Bank v. Morris 
Rainecoal Co,, T4 N.Y. j68), (2) but 
may not dispense with all proof, by 
affidavit or otherwise (Nestor vy. 
Bischoff, 123 N. Y. 517, 25 NE 1046, 
20 NYCivProe 12. (38) Affidavits held 
sufficient to make out a prima facie 
case on the part of the sheriff. 
Woodruff v. Imperial F. Ins. Co., 90 
N.Y. 521 [aff 27 Hun 229]. 


92. Ellis v. Bingham County, 7 
ida. 186, 60 P79: 

[a] Sheriff’s account for expenses 
must be sworn to and cannot be veri- 
fied by his official certificate. Hoh- 
man v. Comal County, 34 Tex. 36. 


See also Peo. v. Saratoga County, 45 
App. Div. 42, 60 NYS 1122 (where 
one of the reasons for the proper re- 
jection of a sheriff’s bill "was that it 
was not properly itemized); Stryker 
v. Lycoming County, 20 Pa. Super. 
345 (a constable is not entitled to re- 
cover from a county a lump sum 
claimed as “‘paid police authorities for 
detention, boarding and lodging” of a 
prisoner in a city outside of the coun- 
ty, where there is nothing to explain 
what “detention” meant, or what part 
of the sum was paid for “detention’’). 


[a] Requisites of itemization.— 
An item in a constable’s claim or ac- 
count against a county for services 
in serving process in a criminal case 
must specify the court in which the 
action is pending, name the offense, 
the party served, and place of service, 
so that the correctness of the item 
shall prima facie appear from the 
claim itself. Ellis: v. Bingham Coun- 
ty,, ( dda. 86,7160 'R’ 7/9. 


{[b] Itemization held sufficient.— 
Harris County v. Hammond, (Tex. 
Civ. A.) 2083 SW 4651. 


94. Rogers v. Simmons, 155 Mass. 
259, 29 NE 580. 


95. Van Etten v. Selden, 36 Nebr. 
209, 54 NW 261. 


[a] Waiver.—A person indebted 
for fees, may waive such itemized 
statement. Van Etten v. Selden, 36 
Nebr. 209, 54 NW 261. 


96. Van Htten v. Selden, 36 Nebr. 
209, 54 NW 261. 


97. Peo. v. Champlain, 16 Mise. 92, 
37 NYS 6383. 

98. Bilbro v. Drakeford, 78 Ala. 
318 [foll McDonald v. Cox, 104 Ala. 
S10; LGese dike. 


eo Bilbro v. Drakeford, 78 Ala. 
9 
[a] Entry in private memorandum 


book is not sufficient.—McDonald v. 
Cox, 104 Ala. 379, 16 8 11132 


1. Dominion Type Founding Co. vy. 
Nagle, 8 Ont. Pr. 174 (statute clearly 
giving the right to tax any sherilff’s 
bill, upon notice, either at the head 
offices of the courts in Toronto, or at 


2. Reynolds v. Ontario County, 30 
U. Cc. C. P. (Ont.) 14; In re Lincoln 
County Sheriff, 34 U. C. Q. B. (Ont.) 1. 


3, \Re Mack, (25. Ont. -l. aaa 
OntWR 740, 2 OntWN 1413, 20 Ont 
WR 454; In re Hamiiton, (Trin. T. 5 
& 6 Vict.) 3 Ont. Case. Law Dig. 6415. 


4. Johnson v. Cameron, 2 Okl. 266, 
37 P@1065. 


5. Reynolds v. Ontario County, 30 
UCC. sR COnta yeas 


6. Cal.—Shumway v. Leakey, 73 
Cal. 260, 14 P 841; Bower v. Rankin, 
61 Cal. 108. 


Colo.—Leadville City Bank v. 
Tucker, 7 Colo. 220, 3 P 217. 


Iowa.—Barnes v. Marion County, 
54 Iowa 482, 6 NW 697. 


ee v. Miller, 23 Minn. 


Mont.—Noel v. 
258, 260 P 116. 


N. Y.—Jones v. Gould, 119 App. 
Div. 817, 104 NYS 935; Matter of 
Ao 23 App. Div. 389, 48 NYS 


Cowan, 80 Mont. 


R. I.—Gerardi y. Caruolo, 27 R. I. 
214, 61 A 599. 


Tex.—McLennan County v. Graves, 
94 Tex. 635, 64 SW 861 [rev 26 Tex. 
Civ. A. 49, 62 SW 122]. 


Wash.—Schafer v. Giese, 135 Wash. 
464, 288 P 3. 


Wis.—Stevens Point First Nat. 
Seis v. Kickbush, 78 Wis. 218, 47 NW 


Wyo.—Beeman, etc., Mercantile Co. 
bere ar 15 Wyo. 450, 89 P 745, 


Ont.—Wadsworth v. Bell, 8 Ont. 
Pr 47s: 
[a] Rule applies to: (1) Compen- 


sation or reimbursement for the trou- 
ble and expense of taking possession 
of and preserving property. Garrett 
v. Cobb, 199 Ala. 80, 74 S 226; Shum- 
way v. Leakey, 73 Cal. 260, 14 P 841; 
Bower v. Rankin, 61 Cal. 108; Bar- 
man v. Miller, 23 Minn. 458; Noel v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where the statutes do not specify the amount? and 
expressly leave it to be fixed DY, the court® at such 
sum as is just and reasonable.® Where the allow- 
ance is claimed in respect of the execution of proc- 
ess or writs it is to be made by the court from which 
such process or writs issued,'® and where the al- 
lowanee is claimed in respect of the seizure of prop- 
erty, it may and should be’ made in the suit where- 
in the property was seized,'! in which case the same 
objections are open to the party sought to be charged 
as though a separate suit had been brought.12 A 
statute authorizing a particular court to tax fees 
and disbursements on the application of the person 
lable to pay the same does not warrant a taxation 


by such court on the application of the sheriff.1> 


However, if the sheriff would make the payment of 
his compensation for taking care of property a con- 
dition precedent to returning a bond forfeited, he 
must move the court to have the amount fixed by 
judicial order.1* 


Time for allowance. The court cannot make an 
order directing either party to pay the sheriff’s fees 
until there is some final determination as to which 
party is liable to pay them.?® 
’ Notice of motion for allowance. A motion to 
the court to adjudge to the sheriff commissions on 
an alleged levy under a fieri facias,*® or an applica- 
tion for the allowance of charges for the custody 
of property,’7 should be upon notice to the parties 
interested. 


[§ 1215] b. Sufficiency and Conclusiveness. A 
judge’s indorsement, as correct, of a sheriff’s account 


Cowan, 80 Mont. 258, 260 P 116; First 
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quent to the term at which the judg- 


(Se Code Lass 
for expenses and fees, not purporting to be an act 
of court, but merely recommending that the account 
be allowed, is not an allowance, within a statute pro- 
viding for. the payment by the county of expenses 
“audited and allowed by the court trying the case ;”18 
a statement by a judge in a conversation with the 
sheriff on the street is not an order of allowance;1® 
and a certificate, by a probate judge, directed to 
the county auditor, stating merely that a person 
named has served as sheriff in removing a lunatic 
under a proper warrant and is entitled to a certain 
sum, has been held insufficient, in failing to show 
that the probate judge has ascertained the amount 
and that he has declared and ordered said amount 
fixed.2° Where the statute makes the settlement 
of a city sheriff’s account by the circuit court final 
and conclusive against the city and binding upon 
all its officers, the auditor has no authority to in- 
quire into the correctness of the settlement,?1 but 
must issue his warrant for the amount shown by 
the settlement to be due the sheriff.2? In one state 
it has been held that the approval by the clerk and 
judge of the criminal court of the criminal sheriff’s 
account for fees and expenses of his office does not 
preclude the city from contesting the correctness 
of the account,?* as such approval does not amount 
to a judicial decree in his favor for the amount of 
the account.?4 


[§ 1216] 5. Actions for Fees and HExpenses—a, 
In General. Ordinarily, a sheriff may maintain an 
action to recover fees which he has earned from the 
person liable therefor,?® provided the action is in 
proper form?® and is instituted at the proper time ;?7 


Ida.—Naylor v. Vermont Loan, etce., 
Co.,, 6 Tda.2251; 55.5) 297: 


Nat. Bank v. Simmons Hardware Co., 
Schafer v. 


29 N. D. 90, 150 NW 270; 
Giese, 135 Wash. 464, 238 P 3. See 
Geil v. Stevens, 48 Cal. 590 (where 


the statute allows the sheriff such 
further compensation for his trouble 
and expense in taking possession of 
property and preserving the same as 
the court from which the writ or or- 
der issued may certify to be just and 
reasonable, in the absence of the re- 
quired certificate the sheriff is enti- 
tled to nothing more than the fees 
enumerated in the statute). (2) An 
allowance is a prerequisite to a re- 
Shumway v. Leakey, 73 Cal. 

; Bower v. Rankin, 
108; Lane v. McElhany, 49 
431; Geil v. Stevens, 48 Cal. 
590. (3) Until the allowance is made 
or the amount is fixed by the court 
the compensation or expense does 
not become a part of the taxable 
costs (Garrett v. Cobb, supra; Bar- 
man v. Miller, supra), (4) and the 
sheriff has no right to retain any- 
thing therefor out of moneys col- 
lected by him (Stevens Point First 
Nat. Bank v. Kickbusch, 78 Wis. 218, 
47 NW 267). 


7. Gardner v. Brown, 22 Ind. 447; 
Fletcher v. Morrell, 78 Mich. 176, 44 
NW 133. 


8 See statutory provisions, 
9. See statutory provisions. 


10. Matter of Tamsen, 23 App. 
Div. 389, 48 NYS 313. See Moroschan 
v. Moroschan, 14 Sask. L. 233. (taxa- 
tion by taxing officer of the court 
_from which the execution was is- 
sued). 


{a] Trial court has jurisdiction of 
motion to retax the sheriff’s fees on 
an execution sale at a term subse- 


ment was entered. McLennan Coun- 
ty v. Graves, 94 Tex. 635, 64 SW 861 
[rev 26 Tex. Civ. A. 49, 62 SW 122]. 

[b] Another court is without ju- 
risdiction.— Hudgins vy. Beavers, 69 
Ark. 577, 65 SW 99. 

11. Shumway v. Leakey, 73 Cal. 
260, 14 P 841; Beeman, ete., Mercan- 
tile Co. v. Sorenson, 15 Wyo. 450, 
89 © 745), 1135. 

12. Beeman, etc., Mercantile Co. v. 
Sorenson, 15 Wyo. 450, 89 P 745, 1135. 

13.. Matter of Tamsen, 23 App. 
Div. 389, 48 NYS 313. 

14 Garrett v. Cobb, 199 Ala. 80, 
74 S 226. 

15. Jones v. Gould, 119 App. Div. 
817, 104 NYS 935; Upton v. Electric 
Constr., etc., Co., 89 Hun 502, 35 NYS 
426. 

16. Oswitchee Co. v. Hope, 5 Ala. 
629. 

17. Fletcher vy. Morrell, 
176, 44 NW 133. 


18. Barnes v. Marion County, 54 
Iowa 482, 6 NW 697. 


19. Shumway v. Leakey, 
260, 14 P 841. 


207) GRLAte wae hae Oh Cir sCt: 
128,33 Ob,’ Cir. Dec. 694. 


21. State v. Brown, 72 Mo. A. 651. 
22. State v. Brown, supra. 


23. State v. New Orleans, 30 La. 
Ann. 82. Contra New Orleans v. Pat- 
ton, 27, La. Ann. 168. 


78 Mich. 


73 Cal. 


24. State v. New Orleans, 30 La. 
Ann. 82. 
25. Cal—Lane v. McElhany, 49 


Cal. 421. 


N. H.—Burnham v. Strafford Coun- 
ty Sav. Bank, 5 N. H. 446. 


N. Y.—Jones v. Gould, 119 App. 
Div. 817, 104 NYS 935. 


Or.—Herbert v. Dufur, 23 Or. 462, 
sak 302. 


Eng.—Lyster v. Bromley, Cro. Car. 
286, 79 Reprint 852, W. Jones 307, 82 
Reprint 163; Stanton v. Suliard, Cro. 
Eliz. 654, 78 Reprint 893; Tyson v. 
Paske, 2 Ld. Raym. 1212, 92 Reprint 
300, 1 Salk. 333, 91 Reprint 294; Raw- 
storne v. Wilkinson, 4 M. & S. 256, 
105 Reprint 829; White v. Haugh, 1 
Str. 1262, 93 Reprint 1169. 


Ont.—Thomas Me catene Western R. 
Co: 24 We CQ 26. 


Persons liable see supra § 1201 et 
seq. 
26. See cases infra this note. 


[a] Action must be at law.—Gil- 
mor v. Brien, 1 Md. Ch. 40. 


[b] Mandamus is available to a 
constable against the county auditor 
where the latter refuses to perform 
his statutory duty of examining the 
constable’s bill of costs, correcting 
the errors, if any, therein and draw- 
ing on the treasurer for the amount 
allowed the constable. Smith v. 
Portage County, 9 Oh. 25. 


[ec] Recovery cannot be based on 
quantum meruit.—Peck v. Grand 
Rapids City Nat. Bank, 51 Mich. 353, 
16 NW 681, 47 AmR 577. 


27. See cases infra this note. 


[a] Prematurity.—(1) Ordinarily 
the action is premature when brought 
before the costs have been taxed or 
the allowances made in the manner 
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but the sheriff cannot maintain an independent ac- 
tion against the execution debtor for his poundage;?8 
and where the statute makes the demand of a dep- 
uty sheriff for his salary a personal right the sher- 
iff cannot sue therefor unless it has been assigned 
to him.”® It has been held that a sheriff’s officer may 
maintain an action for fees when there was an ex- 
press promise to pay him.?® A demand is not a 
prerequisite to the maintenance of the action,?* 
unless the action is against a county;*? and if it is 
a prerequisite to recovery by a sheriff of the expenses 
of preserving attached property at the request of 
plaintiff in attachment that the sheriff shall have 
paid the watchman placed in charge by him, it is 
enough that he has paid with his note.** 


Defenses. Where after a levy under execution 
by a sheriff the property is taken out of his hands 
by replevin, the fact that the writ of replevin was 
served on him by one of his own deputies, and that 
the latter was guilty of official default in not return- 
ing the replevin writ or bond into court, furnishes 
no defense, on the ground of failure of considera- 
tion, to the sheriff’s action for his fees on the levy 
of the execution.** 


Counterclaims. In an action by the sheriff against 
a solicitor for office fees and charges, the solicitor 
cannot counterclaim for overcharges in former bills 
paid to the sheriff by him in respect of matters in 
which the solicitor may have acted for the parties 
interested;*° but he may set up by way of counter- 
claim his costs in a suit in which he had appeared 
for the sheriff.?° 


[§ 1217] b. Pleading. In an action by a sheriff 
to recover compensation from the county, he must 
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allege facts sufficient to show an enforceable de- 
mand against the county;°" but he need not plead 
matters which are fixed by law,** nor need he sep- 
arate the petition into counts where the services 
rendered were continuous and of the same kind.?® 
Where the action is to recover compensation in ad- 
dition to salary, a paragraph of the complaint con- 
taining an invalid claim to fees for receiving pris- 
oners into, and discharging them from, the county 
jail may nevertheless be held good where it also 
contains a valid claim to per diem compensation 
for attendance on the sessions of courts.*° 


Services in connection with execution. Where, in 
an action by a sheriff for official services in levying 
an execution, there is an allegation of a special re- 
quest that plaintiff should perform the services, it 
is not necessary to aver that the sums due the sheriff 
were not collected by a sale of the property levied 
on.*1 Also, in such an action it is not necessary to 
allege the value of the services;*? but in an action 
to recover for services in keeping property levied 
on. a complaint is insufficient which avers neither 
what the services were reasonably worth, nor that 
the court from which the execution issued had cer- 
tified that the amount was just and reasonable,** 


Execution of warrant in another county. In an 
action by a constable to recover his fee for execut- 
ing in another county a warrant issued by a justice 
of the peace, it is not essential that the complaint 
should allege that the warrant was indorsed by a 
magistrate of the county in which it was executed.** 


[§ 1218] c. Evidence.*® The general rules*® are 
applicable in determining the admissibility*’ and 
sufficiency*® of evidence in an action by a sheriff or 


prescribed by statute. Gerardi v. 
CAO, A 1a, IE GA ail eR CN) 
However, an Officer’s charges for se- 
curing and keeping attached prop- 
erty which has been released may be 
recovered of plaintiff before the 
termination of the suit in which the 
attachment issued. Templeton v. Cap- 


ital Sav. Bank, ete., Co., 76 Vt. 345, 
57 A 818. 
{[b] Claims held barred by statute 


of limitations.—McCord v. Page 
County, 192 Iowa 357, 184 NW 625; 
Cawley v. Pershing County, 50 Nev. 
Dota LOTS. 

28. Thomas v. Great Western R. 
Cone Ue C.1OF BB 1(COnt 326. 


29. Henry v. Yamhill County, 37 
Or. 562, 62 P 375. 

30. Odmerod v. Foskett, Peake 
Add. Cas. 77, 170 Reprint 200 (where, 
in view of such promise, the court 
considered it unnecessary to decide 
the general question whether the 
sheriff only could sue). 


31. Lane vy. McElhany, 49 Cal. 421. 


32. McCord v. Page County, 179 
Iowa 1032, 162 NW 242. 


Necessity of presentation of claims 
or demands against counties general- 
ly see Counties § 361. 


33. Southwestern Commercial Co, 
v. Owesney, 10 Ariz. 49, 85 P 724. 


34. Baldwin v. Shaw, 35 Vt. 273. 


35. Taylor v. Robertson, 31 Can. 
Sek Gilt 


[a] Ground of decision is that 
such overcharges, if recoverable, do 


not belong to the solicitor but to the 
clients for whom he acted. Taylor v. 
Robertson, 31 Can. S. C. 615. 


e ee Tages v. Robertson, 31 Can. 
37. Taylor v. Canyon County, 6 


Ida. 466, 56 P 168; McCord v. Page 
County, 179 Iowa 1032, 162 NW 242. 


[a] Finding of necessity of ap- 
pointment of deputy.—In an action 
by a sheriff against the county to re- 
cover the salary of a deputy the com- 
plaint must allege that the county 
commissioners found that the busi- 
ness of the sheriff’s office required the 
appointment of a deputy, where a 
constitutional provision makes such 
a finding a condition precedent to 
authorizing Such appointment. Tay- 
ion v. Canyon County, 6 Ida. 466, 56 P 
68. 


38. McCord v. Page County, 179 
Iowa 1032, 162 NW 242 (time of each 
term of office). 


39. McCord v. Page County, 
Iowa 1032, 162 NW 242. 


40. Daviess County v. Fitzgerald, 


179 


40 Ind. A. 24, 79 NE 393. 
41. Lane v. McElhany, 49 Cal. 421. 
42. Lane v. McHlhany, 49 Cal. 421. 
43. Lane vy. McElhany, 49 Cal. 421. 


44. Allen v. Napa County, 82 Cal. 
187, 23 P 48 (so holding on the ground 
that it would not be presumed that 
the constable acted unlawfully by 
executing a warrant not so indorsed). 


45. Affidavits see supra § 1211. 


46. See Evidence 22 C. J. p 1. 
47. See cases infra this note. 
[a] Evidence held admissible.— 


(1) In an action by a sheriff fur the 
maintenance of a lunatic committed 
to his care by the county board, it 
was not error to receive in evidence 
the board’s order of commitment 
made to the sheriff, although plaintiff 
presented his claim as an individual, 
where it appeared that the sheriff 
and plaintiff were the same person. 
Garfield County v. Adams, 16 Colo. A. 
518, 66 P 683. (2) A certified copy of 
the minutes of the superior court, 
showing the amounts received by the 
sheriff from the fine and forfeiture 
fund, is admissible in evidence in an 
action by a deputy against the sher- 
iff to recover a portion of the fees 
of the office under an alleged contract 
with the sheriff that the deputy’s 
compensation should be a certain per- 
centage of the profits of the office. 
Bynum v. Knighton, 137 Ga. 250, 73 
SE 400, AnnCas1913A 903. (8) It is 
error to exclude evidence of the 
amount of salary paid to plaintiff. 
Mathena vy. Losey, 88 Ind. A. 634, 165 
NE 253. (4) In an action to recover 
for keeping property levied on, the 
certificate of the court from which 
the execution issued that the charge 
is just and reasonable is the proper 
evidence of the value of the services. 
Lane v. McElhany, 49 Cal. 421. 


48. See cases infra this note. 


[a] Evidence held sufficient to 
ey (1) Refusal of nonsuit. 
bert v. Dufur, 23 Or. 462, 32 P 302. 
(2) Finding and judgment for plain- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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deputy sheriff to recover compensation or reimburse- 
ment for expenses. It has been held that the judge 
may act without evidence where there is no answer 
and he has sufficient knowledge of the facts.*® 


[§ 1219] 6. Review of Allowance or Taxation. In 
the United States the general rule is that the dis- 
cretion of a court or the county commissioners in 
fixing the amount of the allowance to a sheriff for 
compensation or reimbursement will not be re- 
viewed®® unless an abuse of discretion plainly ap- 
pears.°? 


In England it is held that a taxation of sheriffs’ 
costs and charges by a master of the supreme court 
or distriet registrar of the high court, under the 
general order as to fees, is not subject to review.®? 


In Canada it has been held that an application to 
review the taxation of the fees and poundage of 
the sheriff is properly made to a judge or master 
in chambers,®? and that where a sheriff’s fees have 
been taxed before a deputy clerk of the crown a 
revision of such taxation cannot take place before 
the principal clerk of the crown,*®* but the court 
may refer the bill back to the same deputy clerk 
for a revision of the taxation, where it appears 
that items have been improperly allowed.°° Where 
-a sheriff’s fees and poundage had been taxed by 
a deputy clerk of the crown at the instance of 
plaintiffs, and it appeared that the amount allowed 
was not unreasonable, a revision of the taxation was 
refused.°® 


[§ 1220] 7. Services Outside of Official Duty. If 
any claim arises in favor of a sheriff for extra serv- 
ices or expenses rendered or incurred on special re- 
quest, outside the scope of his official duty, his rem- 
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edy therefor is by action against the person at whose 
request they were performed or incurred.®*7 No 
allowance therefor can be made on taxation of 
costs.°§ 


[§ 1221] 8. Waiver of Right to Taxation. An ex- 
ecution plaintiff does not waive his right to insist 
on taxation of the sheriff’s fees according to iaw 
by signing, after execution sale, an account prepared 
by the sheriff.*® 


[§ 1222] 9. Time for Payment®°—a. In General. 
In Canada it is held that a sheriff’s account against 
a county is payable as soon as audited by the county 
boart of audit,®? and the county treasurer is not 
justified in withholding payment until the account 
has been allowed and paid by the government to the 
county.®? It is also held that a sheriff upon arrest- 
ing a judgment debtor upon a capias ad satisfacien- 
dum becomes at once entitled as against the execu- 
tion creditor to full poundage on the amount of the 
execution.®* 


[§ 1223] b. Right to Prepayment. Under a stat- 
ute authorizing him to do so, a sheriff may demand 
that his fees be paid or secured before he performs 
the duties for which such fees are payable;®* but 
in the absence of statute he has no such right,® 
he being obligated to perform the duties of his office 
when required,®® and rely on the ordinary legal rem- 
edies for obtaining payment therefor.** Even where 
a sheriff has a right to demand prepayment, if he 
undertakes the service without making such demand, 
he cannot refuse to complete it until his fees are 
paid,®® nor can he in such ease avoid liability for 
neglect of duty on the ground of nonpayment of 


tiff. La Salle County v. Milligan, 34 
Ill. A. 346. 


[b] Evidence held insufficient to 
sustain decision for plaintiff. Mathe- 
na v. Losey, 88 Ind. A. 634, 165 NE 
253; 


49. Avart v. King, 14 La. 62. 


50. Ark.—Clark County v. Spence, 
21 Ark. 465. 


Colo.—Sargent v. La Plata County 
Com’rs, 21 Colo. 158, 40 P 366. 


Iowa.—Toledo Sav. Bank v. Johns- 
‘ton, 90 Iowa 749, 57 NW 622. 


Ma lownusend “Vv. “Palms, 7% la: 


Ann, 217. 
Mo.—Irwin v. Milburn, 10 Mo. 456. 


N. Y.—Woodruff v. Imperial F. Ins. 
to. (90) NE. Yi.) bei [att 27 Hun 322/91); 
German American Bank v. Morris 
Run Coal Co., 74 N. Y. 58; Stewart v. 
Fidelity Loan Assoc., 19 ‘Misc. 49, 42 
NYS 705; Ex p. Farrington, 2 Cow. 
407. 


Oh.—Avery v. Ruffin, 4 Oh. 420. 


Wis.—Reid v. Martin, 77 Wis. 142, 
45 NW 820. 


51. Stewart v. Fidelity Loan As- 
soc., 19 Misc. 49, 42 NYS 705; Avery 
v. Ruffin, 4 Oh. 420. 


52. Townend v. Yorkshire, 24 Q. B. 
D. 621 (so holding on the ground that 
such taxation is a mere calculation 
of amount, and per se fixes no liabil- 
ity on the person assessed). 


53. Grant v. Grant, 10 Ont. Pr. 40; 
Moroschan v. Moroschan, 14 Sask. L. 
2233, 


54. Hay v. Drake, 8 Ont. Pr. 120. 
55. Hay v. Drake, supra. 


56. Brockville, ete., R. Co. v. Can- 
ada Cent. Com Ont br auc 

57. Crofut v. Brandt, 13 AbbPrNS 
(N. Y.) 128 [aff 58 N. ¥: 106, 17 AmR 
213]. 

Liability of party requesting serv- 
ices generally see supra § 1201. 

58. Crofut v. Brandt, 13 AbbPrNS 
128 [aff 58 N. Y. 106, 17 AmR 2131. 

59. O’Connor vy. O’Connor, 47 N. Y. 
Super. 498. 

60. Right to prepayment see infra 
§ ote 

1. In re Lincoln County Sheriff, 

34°U, CLQ2s. .COnt al. 


62. In re Lincoln County Sheriff, 
supra. 

63. McNab v. Oppenheimer, 11 
an) Pr. 348. 


Ga.—Cooper vy. 
1c Ga. 818, 35 SE 675. 


Ida.—Naylor v. Vermont 
Co;, 6) Ida. 251,) 55 Pr 297% 


Ind. T.—Cutler v. Tully, 5 Ind. T. 
180, 82 SW 714. 


La.—-Martel v. Jennings-Heywood 
Oil Syndicate, 115 La. 615, 39 S 705. 


N. J.—Brockhurst v. Kaiser, 75 N. 
J. Ee U6 260 VAC 52 


N. Y.—Wait v. Schoonmaker, 15 
HowPr 460. See Bust v. Fortner, 
204 App. Div. 209, 197 NYS 649 (un- 
der the statutes the sheriff is en- 
titled in a few instances to payment 
in advance, but in many instances he 


Stonecypher, 


Loan, etc., 


is not so entitled, and he is not en- 
titled to payment of mileage fees on 
an execution in advance unless he is 
required to make a demand on the 
judgment debtor personally). 


N. C.—Whitmore-Ligon Co. v. Hy- 
att, D75°N. Col; 95 -SHh38s Vannoy, 
v. Haymore, 71 N. Ci 128 Sones avo 
Gupton, 65 N. C. 48; Lute v. Reilly, 
65 N. C. 20 [appr Taylor v. Rhyne, 
GSENS CA53 0115 


N. D.—wNorthern Drug Co. v. Kun- 
kel, 37 N. D. 285, 163 NW 832. 


Wash.—Haas v. Gaddis, 1 Wash. 89, 
Oo LOGO’ 


65. Ind.—McFarlan v. State, 
Ind. 149, 48 NE 625. 


Nebr.—Beach y. State, 27 Nebr. 398, 
43 NW 177. 


Oh.—Moriarity v. Devine, 1 Oh. Cir. 
Ct. 82, 1 Oh. Cir. Dec. 49; Whitley v. 
Long, 9 Oh. Dec. (Reprint) 731, 17 
CineLBul 86. 


Okl.—Thompson v. State, 6 Okl. Cr. 
334; 118 P6h4: 


149 


Eng.—White v. Haugh, Str. 1262, 
93 Reprint 1169. 
66. McFarlan v. State, 149 Ind. 


149, 48 NE 625; White v. Haugh, Str. 
1262, 93 Reprint 1169. 


67. See cases supra note 66. 


68. Wait v. Schoonmaker, 15 How 
Pr (N. Y.) 460; Carlisle v. Soule, 44 
Vt. 265. 


[a] Prepayment is waived.— 
American Wrecking Co. v. McManus, 
174 Wis. 300, 181 NW 285, 183 NW 
250. 
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his fees.°® It has also been held that the right of a 
sheriff to refuse to execute process until his fees 
are paid or tendered does not excuse him for a fail-, 
ure to make a return of the process.*° The fact that 
a sheriff has waived prepayment of his fees does 
not defeat his right to recover the same.7! 


[§ 1224] 10. Fund Out of Which Payment Made. 
Effect will be given to statutes designating a par- 
ticular fund out of which the sheriff’s fees, payable 
by the county, are to be paid;‘? and the fact that 
the fund is insufficient to pay his claims in full is 
no reason for not applying thereto so much as is 
available.*? Where a special fund is consolidated 
with a general fund, claims which were payable out 
of the special fund are thereafter payable out of the 
general or consolidated fund.’4 Some statutes are 
construed not to authorize the payment of insol- 
vent criminal costs to a sheriff out of funds in the 
county treasury derived from taxation.7° <A state 
general appropriation bill apprepriating money “for 
prosecuting delinquents for infraction of revenue 
laws, to be expended under the direction of the con- 
troller,’ does not create a fund available for the 
payment of sheriff’s fees in a suit by the state against 
the estate of a delinquent state treasurer and the 
sureties on his official bond.7® 


[§ 1225] 11. Retention by Officer of Fees or Ex- 
penses. Ordinarily, a sheriff or constable may re- 
tain from the proceeds of a sale of property seized 
by him his costs or fees in the suit and the expenses 
of the sale;77 but it is otherwise as to fees which 
he has failed to itemize on the return, as required 
by statute,*® and counsel fees for defending an 
action of trover brought against him by a third per- 
son,*?® and it 1s also otherwise where the property 


69. Cooper v. Stonecypher, 111 Ga. 
818, 35 SH 675; Stewart v. Leonard, 
103 Me. 128, 68 A 638; Perkins v. 
Pitman, 34 N. H. 261; Haas v. Gad-| all 
dis, 1 Wash. 89, 23 P 1010. 


costs 
executing both 
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hands of a constable, the latter is 
entitled to retain from the proceeds 87 
of a sale of the property of defendant i 
legitimately accruing in 
processes, 


Rees attra 
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seized did not belong to the judgment debtor,®® or 
where the sale was made without the consent of 
defendant and he prevailed in the action.*! Where 
the property is covered by prior liens these must 
be satisfied before the sheriff’s fees can be deducted 
from the fund realized.*? It has been held that a 
sheriff who collects the full amount of an execution 
has no legal right to retain his commissions out. of 
the amount to which the creditor is entitled by his 
judgment.®* Authority to retain moneys collected 
by him is, of course, not conferred on a sheriff by 
an unconstitutional statute.** 


Clerk or deputy hire. Where a county board fix- 
es the personal salary of a sheriff, but omits to fix 
the amount of his deputy hire, he has the legal right 
to retain out of the fees collected by him the reason- 
able amount which he has paid for his necessary 
deputy hire.8> Also, a sheriff who receives a salary 
as compensation for his personal services merely 
has been held entitled to retain out of the fees col- 
lected by him such reasonable sums as he has neces- 
sarily paid out for clerk hire.*® 


[§ 1226] 12. Lien.*7 Where an execution against 
defendant has been returned “no property found,” 
no lien on the property of plaintiff arises in favor of 
the sheriff until an execution against plaintiff for 
the costs created by him has actually been issued and 
placed in the hands of the sheriff.$® 


On property rightfully seized. In some jurisdic- 
tions a sheriff who has seized property under a valid 
attachment or execution has a hen thereon, and the 
right to retain the same until his fees and charges 
are paid,®® although the attachment is discharged 
by the giving of a statutory bond,°®° or the execution 
86. Hodge v. Peo., 8 Ill. A. 193. 
Cross references: 

Liability of property for sheriff's fees 
although 


70. McRae vy. Colclough, 2 Ala. 74; 
Herr v. Atkinson, 40 Ark. 377; Jones 
v. Gupton, 65 N. C. 48. 


Liability for failure to make return 
see supra § 470. 


71. Naylor v. Vermont Loan, etce., 
Con 6-1da. 251,660 P.29 7. 


72. Stone v. Ames, 91 Ala. 644,8S 
421; Branson v. Larimer County 
Gomrs,, 5 Colo. A. 231, 37 P 957. 


73. Stone v. Ames, 91 Ala. 644, 8 
S 421. 


74 Henry v. Wiggins, 207 Ala. 
251, 92 S 108. See State v. Brandon, 
208 Ala. 647, 95 S 41 (valid claims 
outstanding at the time of the pas- 
sage of the statute consolidating the 
funds). 


75. Clark v. Clark, 137 Ga. 185, 73 
SE 16. 

76. Swift v. Doron, 6 Nev. 125. 

77, Cramer v. Brasher, 15 Colo. 


216, 25 P 180; Robertson v. Smith, 


87 Ga. 604; State v. Hitchens, 25 Ind. 
A. 244, 57 NE 935, 81 AmSR 90; Mce- 
Lennan County v. Graves, 26 Tex. 


Civ. A. 49, 62 SW 122 [rev on other 
grounds 94 Tex. 635, 64 SW 861]. 


[a] Rule applied.—(1) Where an 
execution issued on the foreclosure 
of a landlord’s lien and a distress 
warrant in his favor are placed in the 


the prosecution of one was abandoned 
by plaintiff. Moran v. Childs, 110 Ga. 
871, 36 SE 235. (2) A sheriff, holding 
funds arising from the sale of goods 
attached, may deduct a reasonable 
compensation for the expense of 
keeping and selling the same before 
applying the balance to the satisfac- 
tion of the execution (Baldwin v. 
Hatch, 54 Me. 167; Twombly v. Hune- 
well, 2 Me. 221; Tyler v. Ulmer, 12 
Mass. 163; Sewall v. Mattoon, 9 Mass. 
535), (3) although such charges have 
not been taxed and allowed in plain- 
tiff’s bill of costs (Baldwin v. Hatch, 
supra; Twombly v. Hunewell, supra). 


Liability of property or proceeds 
for sheriff’s fees and expenses gen- 
erally see Supra § 1205. 

78. Harrington v. Hill, 51 Vt. 44. 


79. Cramer v. Brasher, 15 Colo. 
216, 25 P 180. 


80. Brand v. Brown, 70 Hun 388, 
24 NYS 262. 


81. York v. Sanborn, 47 N. H. 403. 


82. Brand v. Brown, 70 Hun 3888, 
24 NYS 262. 


83. Snell v. 
(Ky.) 128. 


84 Iberia Parish Police Jury v. 
Henderson, 131 La. 169, 59 S 110. 


85. Peo. v. Darrah, 84 Ill. A. 515. 


Woodford, 9 Dana 


ona eapedces generally see supra § 


ee generally see Liens 37 C. J. p 


88. Bain v. Lusk, 21 Ala. A, 442, 
LO9"S. L372 


89. Pailhes v. Thielen, 1 La. Ann. 
84; Rhoads v. Woods, 4i Barb. (N. 
Y.) 471; McNeil v. Bean, 82 Vt. 429; 
Campbell v. Gimple, (Sask. L.) 7 
WestWkly 337. 


[a] Reasonable sum for expenses 
of regaining possession of property 
which has been levied on by a sheriff 
and afterward taken out of his pos- 
session follows the lien of the sher- 
iff, and to this extent he may insist 
on being paid, if he acquires posses- 
sion in a lawful manner. Rhoads v. 
Woods, 41 Barb. (N. Y.) 471. 


[b] Sheriff’s prior lien extends 
only to avails of property itself, and 
not to money received from one who 
recognized to plaintiff for costs, and 
who makes payment in satisfaction 
of his liability under such recog- 
nizance. McNeil v. Bean, 32 Vt. 429. 


Lien for charges for keeping at- 
Mette property see Attachment § 


90. Jones v. Gould, 119 App. Div. 
817, 104 NYS 935; Tribune Assoc. v. 
Hisner, ete., Co., 49 App. Div. 141, 63 
NYS 94; Lawlor v. Magnolia Metal 
Co., 2 App. Div. 552, 38 NYS 36 [aff 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is superseded by the giving of a stay bond,®! or 
according to some,®? but not other,®? authorities, 
where, after the levy of an attachment or execution, 
the debt or claim is compromised or settled between 
the parties. It is, however, the duty of the sheriff 
to inform the owner of the property of. the amount 
of his fees,°* and, when demand for the property 
is made, to offer to return the same upon payment 
of his fees.®® 


On property wrongfully seized. Where the process 
or writ under which property has been seized is set 
aside or quashed, the sheriff has no lien on the prop- 
erty for his fees and charges,®® nor can he sell such 
property in order to compensate or reimburse him- 
self;°* and a fortiori a sheriff who has seized prop- 
erty not belonging to defendant acquires no lien 
thereon.°®§ 


Waiver. A sheriff or constable who ‘relinquishes 
possession of property seized by him under legal 
process waives any lien on such property for his fees 
and charges.®® 


[§ 1227] 13. Detention of Prisoner Until Fees 
Paid. A constable who has arrested a prisoner un- 
der a body execution has a right to detain such pris- 
oner until his fees are paid,+ and is not obliged 
to release him on payment of the amount of the 
execution less such fees.” 
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[§ 1228] F. Recovery Back of Money Paid to or 
Collected by Officer—1. Right of County. A county 
may recover from a sheriff or constable money paid 
him by it in excess of what he was lawfully entitled 
to receive,* or compensation which he drew without 
the statute in reference to the allowance thereof 
having been complied with. Recovery may be had, 
according to some,® although not other,® authori- 
ties, even though the payment was made under a 
misapprehension of law, and according to some,’ 
but not other,* authorities, even though the payment 
was made on the order of the county’s governing 
body, with full knowledge of the facts and without 
fraud. There may, of course, be payments which 
are not recoverable from the sheriff by the county ;° 
and in equity an estoppel on the part of the county 
may prevent recovery.?° 


[§ 1229] 2. Right of Private Individual. A pri- 
vate individual who has paid money to a sheriff for 
his services, with full knowledge of the facts and 
without legal compulsion, cannot recover back such 
payment ;'! and where the money collected under 
an execution is not enough to satisfy the debt and 
lawful costs, and the sheriff retains more than his 
lawful fees, defendant in execution cannot, after 
paying to plaintiff the balance of his debt, allowing 
the sum appropriated by the sheriff, recover from 
the sheriff the amount unlawfully retained by him.?2 


16 Misc. 151, 38 NYS 297, dist Rowe 
ve S Si Reflector 0., 36 Hun COO NE 
407, and foll Esselstyn vy. Union Sure- 
ty, ‘etc., Co., 82 App. Div. 474, 81 NYS 
532]. 

91. Sam Yuen v. McMann, 99 Cal. 
497, 34 P 80. 


92. Perrin v. McMann, 97 Cal. 52, 
of PP 83%. 


93. Jackson v. Anderson, 4 Wend. 
(N. Y.) 474 [appr Craft v. Merrill, 14 
WN. Y. 456; Whitehall v. Weed, 8 How 
Pr CN; Y.) 104]; Felker v. Emerson, 
evi; LOL. 


94. Sam Yuen v. McMann, 99 Cal. 
497, 34 P 80. 


95. Sam Yuen v. McMann, supra. 


96. Ward v. Barnes, 95 Ga. 103, 22 
SE 133 [foll Read v. Williams, 95 Ga. 
108, 22 SE 213]; Green v. Garcia, 3 
La. Ann. 702; Lawlor v. Magnolia 
Metal Co., 2 App. Div. 552, 38 NYS 36 
[aff 16 Misc. 151, 38 NYS 397]; Upton 
v. Electric Constr., etc:,, Co., ’39 Hun 
502, 35 NYS 426; Bowe v. U. S. Re- 
flector Co., 36 Hun (N. Y.) 407. 


97. Read v. Williams, 95 Ga. 108, 
CIES 2133 Ward: y..Barnes, ,95-<Ga. 
103, 22 SE 133. 


98. Longnecker v. Shields, 1 Colo. 
A, 264, 28 P 659; Morton v. Hodgdon, 


32 Me. 127. 
99. Citizens’ Sav. Bank v. Kock, 
117 Mich. 118, 75 NW 444; Miller v. 


Miller, 108 App. Div. 310, 95 NYS 763. 
1. TLait.v. Stronach; 17 N. B. 226. 
2. Tait v. Stronach, supra. 


3. Iowa.—Jones we ana v. Arnoid, 
134 Iowa 580, 111 NW 973 


Minn.—Megaarden v. Hennepin 
County, 102 Minn. 134, 112 NW 899. 


N. J.—Hudson County v. Kaiser, 75 
ENG e905 69 AL Zo. 

Pa.—Price v. Lancaster County, 24 
Pa. Co. 225. 


Tex.—Jeff Davis County v. Davis, 
(Civ. A.) 192 SW 291. 


Ont ie ane County v. Martin, 
LOMO AC. iQenis: 


[a] Double sane by county of 
fees and costs to a sheriff, through a 
mistake of the clerk in twice certify- 
ing to bills for the same services, is 
a mistake of fact on the part of the 
Supervisors and the amount errone- 
ously paid may be recovered back. 
Holmes v. Lucas County, 53 Iowa 211, 
4 NW 918. 


[b] Time for bringing’ action.— 
(1) A statute providing that an ac- 
tion against a sheriff for any act 
done in his official capacity and in 
virtue of his office or for any omis- 
sion of an official duty shall be com- 
menced within three years of the ac- 
crual of the cause of action does not 
bar an action commenced after that 
period against a sheriff to recover for 
money obtained from the county on 
fraudulent bills for official services. 
Megaarden v. Hennepin County, 102 
Minn. 134, ‘412 NW 899. (2) In a 
case where a Sheriff drew divers sums 
of money at different times from the 
treasurer of the county on false and 
fraudulent accounts and vouchers for 
insolvent costs claimed as due him, 
and for official services claimed to 
have been rendered, it was held that 
the statute of limitations did not 
commence to run in favor of the 
sheriff until he went out of office. 
Cook v. Houston County, 62 Ga. 223, 
233 (‘four ruling upon the statute of 
limitations in this case stands upon 
ground of public policy as well as up- 
on the peculiar relation that the 
sheriff, as such, sustained towards 
the county while he was, by color of 
his office, making himself the credi- 
tor of the county, and thus getting 
possession of its funds’’). 


{c] Measure of recovery.—Where 
it appeared that the sheriff had re- 
ceived county orders which, when is- 
sued and delivered, had a market val- 
ue of but ninety per cent of their 
face value, and had transferred such 
orders to others at that rate, it was 
held that the measure of recovery 
was the amount which the sheriff re- 


ceived, and not the face value of the 
orders. Douglas County v. Sommer, 
120 Wis. 424, 98 NW 249. 


4 Douglas County v. Sommer, 120 
Wis. 424, 98 NW 249. 


5. Tyler County Ct. v. Long, 72 W. 
Va. 8, 77 SE 328, AnnCas1915B 808; 
Douglas County v. Sommer, 120 Wis. 
424, 98 NW 249. 


6. Painter v. Polk County, 81 Iowa 
242, 47 NW 65, 25 AmSR 489, 


7. Wudson County v. Kaiser, 75 
N.. J. L. 9; 69 A 257 ‘Tyler County (Ct: 
v. Long, 72 W. Va. 8, 77 SE 328, Ann 
Cas1915B 808. 


8 Randall v. 
Nev. 35, 14 P 583. 


9. See cases infra this note. 


[a] This is true as to: (1) Addi- 
tional expense money paid to the 
sheriff on a requisition duly approved 
by the proper officers without fraud 
or collusion. Winn Parish Police 
Jury v. Heflin, 159 La. 375, 105 S 377 
[giving instructions 2 La. A. 703]. 
(2) Money illegally paid to a deputy 
or assistant of the sheriff. Santa 
Barbara County v. Janssens, 177 Cal. 
1145) 169). PYeLO2 by RA TORS Oe spose 
Douglas County v. Sommer, 120 Wis. 
424, 98 NW 249. (8) Interest re- 
ceived by the sheriff on bank deposits 
of money belonging entirely to in- 
dividual litigants. In re Controller’s 
52nd Annual Report, 59 Pa. Super. 
450. (4) Money paid to the sheriff 
by the solicitor general, where the 
county had not acquired title to the 
money and in making the payment 
the solicitor general did not act for, 
or as the agent of, the county. Har- 
ris County v. Williams, 167 Ga. 45, 
144 SE 756 (money which had come 
into the hands of the solicitor general 
from fines and forfeitures). 


10. Roberts v. Roane craeso 160 
Tenn. 109, 23 SW (2d) 239 


11. Newell v. March, 30. N. C. 441; 
Strafford v. Blaisdell, 45 Vt. 549. 


one Chenault v. Walker, 22 “Ala. 


Lyon County, 20 
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On the other hand, one who has, in order to release 
his property from an execution, paid the sheriff 
commissions to which he is entitled if the execution 
is legal, may recover such payment if the execution 
be in fact illegal;+® an action will lie to recover 
commissions received and retained by a sheriff on 
an unauthorized sale which has been set aside;14 
the excessive portion of a compulsory payment to a 
sheriff for the services of a caretaker may be re- 
eovered back;1® and a person who entered into a 
recognizance for the appearance of certain defend- 
ants may recover back money paid by him to a sher- 
iff for their return from another state, where the 
sheriff returned defendants by virtue of a requisi- 
tion obtained from the governor and received the 
compensation therefor allowed by law.'® The wrong- 
ful act of plaintiff’s attorney in entering judgment 
and issuing execution when he did is not material 
on the question of the lability of the sheriff to re- 
fund poundage and keeper’s fees, where he is not 
charged with complicity in anything which plain- 
tifi’s attorney may have done before the issuance of 
the execution.* 


[§ 1230] G. Accounting for, and Payment of, Re- 
ceipts of Office to County or State.18 Even where 
he is paid a salary the sheriff usually receives fees 


13. Cleveland v. McCravy, 46 S. C. 


SHERIFFS AND CONSTABLES 


Harrington v. St. Louis, 107 Mo. 327, 


[§§ 1229-1230 


for his services,1® but such fees,?° or at least the 
excess thereof over the amount allowed for sal- 
ary, deputy hire and other expenses,? belong to 
the county, and must be reported, accounted for 
and paid into the county treasury by the sheriff.?? 
Under a statute providing that the sheriff shall not 
perform any official service except upon prepayment 
of his fees, the sheriff must account for all fees 
earned, whether collected or not. 


Particular amounts for which a sheriff has been 
held accountable include amounts received for the 
transportation of prisoners to the state prison?+ 
or insane persons to an insane asylum,*?° and fees 
received for committing prisoners to and discharging 
them from the county jail.2® On the other hand, 
it has been held that he need not account for his 
per diem for attendance at court,?7 money paid him 
to defray expenses of advertising,*® amounts re- 
ceived for services rendered otherwise than in his 
official capacity as sheriff,?® and the fees allowed 
to guards and assistants in conveying prisoners to 
the penitentiary.°° Also, he need not report money 
received in payment of a judgment which he has 
recovered against the county for fees previously 
earned.?!' Under the construction placed on the 
statutes of some,?? but not other,** jurisdictions, 


Coz, Gaida. colon mrs 9 te 


252, 24 SE 175. 


14. Shropshire v. Pullen, 3 Bush 
(Ky.) 512. 

[a] Statute of limitations does not 
begin to run against such an action 
until the sale is set aside. Shropshire 
v. Pullen, 3 Bush (Ky.) 512. 


15. Schafer v. Giese, 135 Wash. 
4647238 P 3. 


16. Sallee v. Werner, 171 Ill. A. 96. 


17. In re Kupfer, 165 App. Div. 
570, 150 NYS 1037. 


18. Accounting for money received 
for maintenance of prisoners see 
Prisons §§ 104, 114. 


19. Carroll County v. Durham, 219 
Ill. 64, 76 NE 78; Starr v. Delaware 
County, 40 Ind. A. 7, 76 NE 1025, 79 
NE 390; Peo. v. Denton, 41 App. Div. 
386, 58 NYS 722. 


20. Smith v. State, 169 Ind. 260, 82 
NE 450; Keech v. York County, 90 
Pa. Super. 486; Com. v. Shields, 50 
Pa. Super. 1; In re Crawford County 
Auditor’s Report, 11 Pa. Dist. & Co. 
63. 


21. Com. v. Nunnelley, 211 Ky. 
409, 277 SW 506; Saylor v. Trotter, 
148 Tenn. 359, 225 SW 590 [reh 


overr 148 Tenn. 375, 257 SW 93]. 


22. Ark.—Trice v. Crittenden 
County, 7 Ark. 159. 


Cal.—Santa Clara County v. Bran- 
hamet?, Cal. 592,20. P 75; Adams, \v. 
San Francisco, 50 Cal. 117. 


Ida.—Naylor v. Vermont, L. & T. 
Coz 6 ldad 2b.) bp, P2797. 


Ill.—Carroll v. Durham, 219 Ill. 64, 
76 NE 78; La Salle County v. Milli- 
ean, 143 Dll. 820,732) NEI 1965: Peo, Ww. 
Gregory, 11 Ill. A. 370. 


Ind.—Starr v. Delaware County, 40 
Ind. A. 7, 76 NE 1025, 79 NE 390. 


Ky.—Com. v. Nunnelley, 211 Ky. 


409, 277 SW 506. 


Mo.—Jackson County v. Stone, 168 
Mo. 577, 68 SW $26, 90 AmSR 440; 


LT SW 89%. 


Nebr.—State vy. Miller, 98 Nebr. 179, 
152 NW 326. 


N. Y.—Peo. v. Denton, 41 App. Div. 
386, 58 NYS 722; Dos Passos v. New 
York, 45 Misc. 394, 90 NYS 398. 


a C.—Davis v. McAlpin, 26 N. C. 


N. D.—Stutsman County v. Wright, 
41 N. D. 167, 170 NW 326. 


Pa.—Com. v. Shields, 
pers k. 


Tex.—Harris County v. Hammond, 
(Civ. A.) 203 SW 445. 


[a] Separate account for each year 
is mecessary.—Harrington v. St. 
Louis, 107 Mo. 327, 17 SW 897. 


[b] Settlement is prima. facie bind- 
ing on sheriff and his sureties.— 
Davis v. McAlpin, 26 N. C. 140. 


[c] Method of excepting to settle- 
ment.—Under Ky. St. § 4146, provid- 
ing that the report of settlement 
made with a sheriff by the commis- 
sioner of the court “shall be filed in 
the county court clerk’s office and be 
subjected to exceptions by the sheriff 
or county attorney, who shall repre- 
sent the Commonwealth and county, 
and the county court shall try and 
determine such exceptions,’ no per- 
son except the sheriff or the county 
attorney can file exceptions to the 
sheriff’s settlement; and _ therefore 
the remedy of any other person is a 
suit in equity to surcharge the settle- 
ment, Little v. Strow, 112 Ky. 527, 
66 SW 282, 23 KyL 1829. 


{d] Action to compel accounting 
(1) by the sheriff must be prosecuted 
by the county as party plaintiff, and 
not by a taxpayer unless the proper 
county officers refuse to prosecute. 
Keith v. Hammel, 29 Cal. A. 131, 154 
P 871. (2) The district or prosecut- 
ing attorney may bring the action 
without an order of the county court 
directing him to do so. State v. 
Pollard, 171 Ark. 607, 286 SW 811. 


23. Naylor v. Vermont Loan, etc., 


50 Pa. Su- 


Prepayment of fees generally see 
supra § 1223. 


24. Adams v. San Francisco, 50 
Cal. 117 [foll Santa Clara County v. 
Branham, 77 Cal. 592, 20 P 75] ;¢bos 
Angeles County v. Cline, 37 Cal. A. 
607, 174 P 73; Peo. v. Foster, 133 Ill. 
496, 23 NE 615; Drexel v. Douglas 
County, 62 Nebr. 862, 87 NW 1053. 


25. Adams v. San Francisco, 50 
Cal. 117 [foll Santa Clara ‘County, ve 
Branham, 77 Cal. 592, 20 P 75]; Los 
Angeles County v. Cline, 37 Cal. A. 
607) 174.P 73 


26. Smith v. State, 169 Ind. 260, 
82 NE 450; Starr v. Delaware Coun- 
ty, 40 Ind. A. 7, 76 NE 1025, 79 NE 
390; Binford v. Harris County, (Tex. 
Civ. A.) 261 SW 535. 


27. State v. Flynn, 161 Ind. 554, 
69 NE 159; Seiler v. State, 160 Ind. 
605, 65 NE 922, 66 NE 946, 67 NE 448; 
Morgan County v. Crone, 36 Ind. A. 
283, 75 NE 826 [foll Morgan County 
v. Neely, 36 Ind. A. 706, 75 NE 829]; 
Comer v. Morgan County, 32 Ind. A. 
SUilen GON Lo. 


28. Philadelphia v. Wright, 12 


RhilawGPan 46%. 
29. Drexel v. Douglas County, 62 
Nebr. 862, 87 NW 1053 (acting as 


temporary receiver); Stutsman Coun- 
ty v. Wright, 41 N. D. 167, 170 NW 
826 (making sales on foreclosure of 
chattel mortgages by advertisement). 
See In re Controller’s 52nd Annual 
Report, 59 Pa. Super. 450 (service of 
copy of plaintiff’s statement by dep- 
uty sheriff otherwise than as deputy). 


30. Drexel v. Douglas County, 62 
Nebr. 862, 87 NW 1053. 


31. Macon County v. Mauzy, 38 Ill. 
A, 129. 


32. Harter v. Boone County, 186 
Ind. 301, 116 NE 304 [transfr 63 Ind. 
AV (OLN 114 INE (32 eRoberkomavE 
enna County, 54 Ind. A. 316, 99 NE 


33. Red Willow County v. Peter- 
son, 91 Nebr. 750, 1837 NW 987. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1230] 


mileage fees belong, and must be paid over, to the 
county. 


Accounting to state. Under some constitutional 
or statutory provisions a sheriff is required to pay 
to the state treasurer the excess of the amount re- 
ceived by him over the sum which he is entitled by 
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law to retain for his salary and office expenses ;?* 
and under some,*® although not other,?® cireum- 
stances he is liable for interest; but he is not re- 
quired to account to the state for fees and commis- 
sions illegally charged and collected by him.*? 


*SHERIFF’S CERTIFICATE. 
SHERIFF'S COSTS.” 


SHERIFF’S COURT.’® The court held before the 
sheriff’s deputy, that is the undersheriff,t wherein 
actions might be brought for recovery of debts un- 
der £20; and where writs of inquiry also could be 
brought to be executed.® 


SHERIFF’S JURY.® <A jury’ composed of no 
determinate number, but which may be more or less 
than twelve, summoned by the sheriff for the pur- 
pose of an inquisition or inquest of office.® 


SHERIFF’S SALE.® 


SHERIFF’S TOURN. A court of record?® in 
England, held twice every year, within a month aft- 
er Easter!! and Michaelmas,'? before the sheriff, in 
different parts of the county;+? the great court- 
leet?* of the county.+> 


SHERIFFWICK. The jurisdiction of the sheriff, 
called in modern law the “bailiwick”;*® also the 
office of a sheriff.17 


SHERMAN ANTI-TRUST ACT.'§ 


SHEWAGE.?® 


SHEWERS. In the practice of the English high 
court, when a view by a jury is ordered, persons 
are named by the court to show the property to be 
viewed, and are hence so ecalled.?° 


SHIFT.?:  [§ 1] A. As Noun—l. In General. 
A change; an alteration or variation in kind, char- 
acter, place, position, direction, or the like; the sub- 
stitution of one thing, kind, position, direction, or 
the hke, for another.?? 


[§ 2] 2. As Artifice or Trick. An expedient, 
device, or contrivance which may be tried when oth- 
ers fail;?* hence a device to evade;?* a petty or 
indirect expedient; a dodge, trick or artifice.?® 


[§ 3] 3. In Labor Parlance. A set of workmen 
who work in turn with other sets;?® and also the 
time during which a particular set of men work.?7 


Phrase: “Night shift.”§ 
[§ 4] B. As Verb—1. In General. To change;?® 


34. Green v. State, 122 Md. 288, 6. Sheriff’s jury to: Cyc 206]. 

89 A 608. Assess damages on writ of inquiry 21. “Shift-boss” see Boss 9 C. J. p 
35. Green v. State, supra. see Damages § 352. 142 note 54 [a]. 
[a] Thus the state is entitled to Determine claim of third person to 22. Century D. 


interest as a matter of right where 


seized property see Attachment §§ 


“Change” 11 C. J. p 287. 


the sheriff had the use of money 864, 865; Executions § 508. 
withheld by him in clear violation of 7. “Jury” see Juries § 1. 23. Century D. 
Deas a are er erg 2 C Me mee $y See me 86 NE bgo. erases tienda ar gE 
i ; iy 7 omm.,. p 258]. 2 
ye Sere Ve a Ncacht Sad BAe “Inquest” 32 C. J. p 577. [a] In local option statute.—De- 
ca ery eee 9. See Attachment §§ 784-814; fendant held not guilty of practicing 


[a] For example, 
count between the state and a sheriff 
had passed through the auditor-gen- 
eral’s office and been approved by 
the treasurer, finding a large balance 
due to the state, but the sheriff had 


Executions § 550 et seq; Sheriffs and 
Constables §§ 162, 355-412. 
Judicial Sales 35°C: J. p 1. 


10. “Court of record” 
5: 


a “shift”? or device to evade the Local 
Option Law (L. [1907] p 302) §§ 12, 
13, making it an offense to sell in- 
toxicating liquors in antisaloon ter- 
ritory, and declaring the practicing 
of such a shift or device to be a sell- 


See also 


see Courts 


no notice of the statement of the ac- 
counts, and had never presented an 
account for settlement, and after a 
suit on his bond the balance was re- 
duced by the sheriff’s application to 
the auditor-general, the state was not 
entitled to interest on the reduced 
balance. Com. v. Fitler, 12 Serg. & 
R. (Pa.) 277. 


37. State v. Green, 120 Md. 681, 
87 A 1101. 


1. Of sale under execution see 
Executions §§ 633-638. 


“Certificate” 11 C. J. p 76. 


2. See Sheriffs and Constables §§ 
606, 695. 


“Costs” see Costs § 1. 
3. See also Sheriff’s Jury post. 


4 “Deputy sheriff’ and “under- 
sheriff” see Sheriffs and Constables 
§ 4. 


5. Black lL. D. [cit Brown]. 


p 339 et seq.]. 


11. “Easter” 19 C. J. p 1007. 
12. “Tichaelmas” 40 C. J. p 655. 


13. Black L. D. [cit 4 Blackstone 
Comm. p 273]. 


14. “Court-leet” 15 C. J. p 686. 


15. Black L. D. [cit 4 Blackstone 
Comm. p 273]. 


[a] “It is indeed, only the ‘turn’ 
or rotation of the sheriff to keep a 
court-leet in each respective hun- 
dred.” Black L. D. [cit 4 Black- 
stone Comm. p 273]. 


16. Black L. D. 

“Bailiwick” 6 C. J. p 1079. 

LY BlaekeLy D. 

18. See Monopolies §§ 54-75. 


19. See Scavage or Shewage 56 C. 
J-op) 136: 


20. Black L. D. [cit Archbold Pr. 
See also Viewers [40 


ing, where a person from “dry” terri- 
tory arranged with him in “wet” ter- 
ritory that he might telephone orders 
from dry territory and have them 
filled, and subsequently telephoned 
such an order, which was filled by de- 
livery to an express company in wet 
territory. Peo. v. Young, 237 Ill. 196, 
201, 204, 86 NE 589. See also Intoxi- 
cating Liquors § 216. 


25. Century D. 
“artifice”? 5 C. J. p 594. 


26. Webster Int. D. [quot Johnson 
v. Butte, etc., Copper Co., 41 Mont. 
158, 170, 108 P.1057, 48 LRANS 938]. 


27. Johnson v. Butte, etc., Copper 
Co., supra. 


28. Webster Int. D. [quot Johnson 
v. Butte, -ete., Copper Co:, supra: 


29. Cunningham v. Hoff, 118 Ind. 
263, 265, 20 NE 756. 


“Change” 11 C. J. p 286. 


*By CARLOS M. SANDOVAL (Sheriff’s Certificate—Shipper inclusive). 
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to change place;*° to displace or be displaced ;*4 
to move around.®? 


Phrases: “Burden of proof will shift to the de- 
fendant,”**® “burden shifted or changed,’’*+ “cargo 
could shift,”°* and “cargo shifts from one side to 
the other.’’°® 


[§ 5] 2. Participial Forms—a. Past Participle. 
The past participle “shifted” has been held to mean 
“changed,”#* or “different.’”’*§ 


Shifted warrant or location. One of the three 
classes of land warrants or locations under the Penn- 
sylvania land laws;*° that is to say, where the sur- 
vey is made on land different from that deseribed.*°® 


Another phrase: “Shifted during the voyage.’’41 


[§ 6] b. Present Participle—(1) Employed as an 
Adjective. “Shifting,” the present participle, when 
employed as an adjective, has been defined to mean 
changing ;*? transitory;** unstable or varying.** 


Shifting future interest.4° One which defeats 
prematurely the preceding interest expressly ere- 
ated.4® Such an interest when created by will is 
called an “executory devise.’’** 


Shifting risk. A term in the law of fire insur- 
ance used to designate the risk created by a con- 
tract of insurance on stocks of merchandise and 
other similar property which are kept for sale or 


SHIFT 


are subject to change by purchase and sale.** The 
policy is sometimes called a “floating policy.’’*® 


Shifting stock of merchandise. A term whose 
meaning is said to be too obvious for difference of 
opinion;*®° and which means a stock of merchandise 
subject to change from time to time, in the course 
of trade by purchases, sales, or other transactions.°" 


Shifting use.°2 A use®? which is so limited that 
it will be made to shift or transfer itself, from one 
beneficiary to another, upon the occurrence of a 
certain event after its creation;°* the estate by 
which a future fee can be created in derogation: of 
a prior defeasible one in the first taker;°° when 
created by deed it is commonly designated as a 
“eonditional limitation”;°® and when created by 
will it is known in the law as an “executory devise.”°? 


Other phrases: “Shifting appliance,”®*® “shifting 
inheritance,’®® “shifting location,”®® and “shifting 
or springing use.” 

[§ 7] (2) Employed as a Noun—(a) In General. 
Used as a noun “shifting” is defined to mean a 
change, a moving, or removal.®? 


Phrases: “Shifting of the burden of proof,’®% 
“shifting of the cargo from the original position in 
which it had been stowed,’’®* and “shifting of the 
casks in the vessel from stress of weather.”®® 


> 


30. Webster D. [quot Phoenix As- 
sur. Co. v. Letellier, 40 Que. K. B. 254, 
258]. 

31. Phcenix Assur. Co. v. Letellier, 
supra. 

“Displace” 18 C. J. p 1278. 


32. Phoenix Assur. Co. v. Letellier, 
40 Que. K. B. 254, 258. 


[a] “Move around” not distin- 
guishable.—Phcenix Assur. Co. v. Le- 
tellier, 40 Que. K. B. 254, 258, 261. 

Ss Cunningham Vv. eof, L138 “Ind, 
263, 265, 20 NE 756. 

34. Cunningham v. Hoff, 
See also Criminal Law § 993; 
dence §§ 14-20. 

35. Phoenix Assur. Co. v. Letellier, 
40 Que. K. B. 254, 258, 261. 

36. Phoenix Assur. Co. vy. Letellier, 
supra. 

37. Cunningham vy. Hoff, 118 Ind. 
263, 265, 20 NE 756. 

38. See Lauman v. Thomas, 4 Binn. 
CRa) 51,7 58: 

39. Lauman v. Thomas, 


supra. 
EBvi- 


4 Binn. 


(Pa.) 51, 58 (where the other two 
classes, namely ‘‘descriptive’” and 
“Joose’ warrants or locations, are 


defined anid explained). 


“Land warrant” 35 C. J. p 934 text 
and notes 98, 99. 


40. Lauman v. Thomas, 4 Binn. 
(Pa.) 51, 58. 
{a] ‘“ ‘Loose’ warrants” distin- 


guished.—Lauman vy. Thomas, 4 Binn. 
(Pa.) 51, 58. 


41. Phcenix Assur. Co. v. Tietenlior. 
40 Que. K. B. 254, 261. 


42. Century D. 


43. Garner v. Kansas City Bridge 
Co., (Mo. A.) 194 SW 82, 86. 


44. Century D. 


45. See also Shifting Use infra 


text and note 54. 


46. Barnard v. Moore, 71 Colo. 401, 
408, 207 P 332 [cit Kales Fut. Int. §§ 
26, 442]. 


47. Barnard v. Moore, 71 Colo. 401, 
408, 207 P 332 [cit Kales Fut. Int. §§ 
442, 467,° 672: 1 Tiffany Real Prop. 
(2d ed) § 157]. 


“Executory devise” 
Cyc 1644]. 


48. Farmers’ Mut. F. Ins. Assoc. 
v. Kryder, 5 Ind. A. 430, 31 NE 851, 51 
enpel 284. See also Fire Insurance 

2. 4 


49. Bloch v, American Ins. Co., 132 
Wis. 150, 160, 112 NW 45. 


“Floating policy” see Fire Insur- 
ance § 93 text and notes 47-49. 


50. Laderburg v. Miller, 210 Fed. 
614, 616, 127 CCA 250. 


51. Laderburg v. Miller, supra. 
See Edgewood Distilling Co. v. Ros- 
ser, 116 Va. 624, 626, 82 SE 716. 


{a] In Virginia (1) term, as used 
in Const. (1902) §§ 190, 191, limits 
debtors’ right to claim homestead 
exemption so as not to include such 
stock. Laderburg v. Miller, 210 Fed. 
614, 616, 127 CCA 250; Edgewood Dis- 
tilling Co. v. Rosser, 116 Va. 624, 626, 
82 SE 716. (2) It has been held to 
include goods which a bankrupt re- 
moved from the shelves of his store 
and boxed up in contemplation of 
bankruptcy and for the express pur- 
pose of claiming exemption therein. 
Laderburg v. Miller, supra (denying 
claim of homestead exemption). (3) 
But it was held not to include the 
proceeds of the sale in bulk of an in- 
testate’s stock of goods by his admin- 
istrator who had not added to it by 
purchase nor diminished it by sale, 
the court saying: ‘The exemption, 
in this instance, does not come with- 
in the inhibition. The business 
absolutely terminated with the ‘death 
of Rosser, and the stock ceased to be 


see Wills [40 


shifting and became fixed and stable.” 
Edgewood Distilling Co. v. Rosser, 
supra. 

52. See also Shifting Future In- 
terest supra text and notes 46, 47. 


53. “Use” defined [39 Cyc 845]. 
54, Black L. D. See also Wills [40 
Cyc 1589-1592]. 


[a] Also referred to as “springing 
use.”—McWilliams v. Havely, 214 Ky. 
320, 324, 288 SW 103. “Springing 
use” defined [36 Cyc 810]. 

55. McWilliams v. Havely, 214 Ky. 
320, 324, 288 SW 103. 

[a] “Remainder” distinguished.— 
McWilliams v. Havely, 214 Ky. 320, 
324, 2838 SW 103. 

“Remainder” 54 C. J. p 105 and 
cross references thereunder. 

56. McWilliams vy. Havely, 214 Ky. 
320, 324, 283 SW 108. 

“Conditional limitation” 
tates § 42. 

57. McWilliams v. Havely, 214 Ky. 
320, 324, 288 SW 103. See also Wills 
[40 Cye 1644 et seq]. 


58. See Garner v. Kansas City 
Bridge Co., (Mo. A.) 194 SW 82, 86. 


; pe. See Descent and Distribution 


60. See Fire Insurance § 93 text 
and notes 47—56. 


61. McWilliams v. Havely, 214 Ky. 
320, 324, 283 SW 108. See also supra 
text and notes 54-57. 


62. Century D. : \ 
“Moving” 42 C. J. p 1410. 
“Removal” 54 C. J. p 110. 


63. See Criminal Law § 993; Evi- 
dence §§ 14-20. 


64. Phoenix Assur. Co. v. Letellier, 
40 Que. K. B. 254, 257, 260. 


65. Phoenix Assur. Co. -v. Letellier, 
supra. 


see Hs- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


b 


SHIFT—SHINGLE 


[§ 8] (b) In Railroad Parlance, the common un- 
derstanding of “shifting” is the cutting out and put- 
ting in ears, in the making up of a train before it 
is dispatched on its journey;®* and it has been held 
not to refer to the “transfer” of a train of cars 
already made up and to be delivered by one rail- 
road company to another to be transported.*7 


SHIFTED WARRANT OR LOCATION.®* 


SHIFTER. A lever used to move belts from fixed 
to loose pulleys, or vice versa.*® 


Phrases: “Proper belt shifters,”7° and “slate 
shifter.”’"1 . 
SHIFTING.?? 


SHIFTING FUTURE INTEREST.73 
SHIFTING INHERITANCE.’# 

SHIFTING OF BURDEN OF PROOF.7® 
SHIFTING RISK." 

SHIFTING STOCK OF MERCHANDISE.’? 
SHIFTING USE.’® 


SHIMS. Metallic wedges of different thickness, 
employed to raise to the legal standard drawbars, 
which originally constructed of standard height, 


[a] Where marine insurance Lol 81. 
icy provided for loss by cause ‘de- (U. S.) 490, 493. 
scribed in the text phrase, it was 
held not to require a shifting from 
one side of the vessel to the other. 
Pheenix Assur. Co. v. Letellier, 40 83. 
Que. K. B. 254, 258. 84. 


Plamen on VU. Si 12 Cust) VA. 


82. Worcester D. 
Ver US Helan@usts Avy Cus S)F490554941- 


“Wood” [40 Cyc 2792]. 


Webster D. [quot Hampton v. 


[57 C.J.] 1145 


have become lowered as the natural effect of proper 
use”? 


+ SHINGLE. [§ 1] A. As Noun*’°—1. In General. 
In the works of modern lexicographers,’! the word 
is defined as an oblong piece of wood, thinner at one 
end than at the other;*? a piece of wood** sawed 
or rived thin and small, with one end thinner than 
the other, for covering roofs, ete.;8* a thin piece 
of wood, having parallel sides and being thicker at 
one end than the other;**® a wooden tile.*® Like tiles 
or slates,®* shingles, instead of slates or tiles, are 
commonly used as house tiles** in covering roofs 
and sides of buildings.*® The word is said to im- 
port a manufacture of wood;°° and hence not to be 
a generic term,?! so as to include any article which 
could be used as a roof covering and which might 
arbitrarily be called a certain kind of shingle.®? 


Asbestos shingles. Hard rigid slatelike sheets 
about one-eighth of an inch in thickness and of 
various shapes and colors;?? composed of asbes- 
tos and cement, asbestos being the component of 
chief value;®°* and used for making roof coverings 
in the same manner, and for like purposes, as wood- 
en shingles.®® 


Other phrases: “White pine shingles,”’®® and 
“WOO wanted pamsuine less? 4 


490, 493]. (5) “They are usually 
eighteen inches long, and so have six 
inches of margin.’ Webster Imperial 
D. [quot Hampton v. U. S.; 12 Cust. 
A. (U. S.) 490, 494]. (6) “In the Unit- 
ed States shingles are usually about 
six inches in width and eighteen inch- 
es long, and are laid with one-third 


[quot Hampton 


66. Atlantic Coast Line R. Co. v. 
Goldsboro, 155 N. C. 356, 71 SE 514, 
516 [aff 232 U. S. 548, 34 SCt 364, 366, 
369, 58 L. ed. 721). 

[a] Ordinance prohibiting ‘shift- 
ing” cars within certain limits in the 
heart of the city, except between cer- 
tain hours, held valid reasonable ex- 
ercise of the police power. Atlantic 
Coast Line R. Co. v. Goldsboro, 155 
N. C. 356, 71 SE 514, 516 [aff 232 U. 
S. 548, 34 SCt 364, 369, 58 L. ed. 721]. 


67. Atlantic Coast Line R. Co. v. 
Goldsboro, 155 N. C. 356, 71 SE 514, 
517 [aff 232 U. S. 548, 34 SCt 364, 366, 
58 L. ed. 721]. 


“fransfer” [38 Cyc 939]. 


68. See Shift § 5. 

69. Young v. Burlington Wire 
Mattress Co., 79 Iowa 415, 418, 44 
NW 693. 

70. Whelan v. Washington Lum- 
ber Co., 41 Wash. 153, 153° P 98, 99, 
111 AmSR 1006. See also Master and 


Servant § 527. 

71. Muren Coal, etc., Co. v. Howell, 
204 Ill. 515, 68 NE 456, 457. 

72. See Shift §§ 6-8: 

73. See Shift § 6. 

74. See Descent and Distribution 
$31. 

75. See Criminal Law § 993; Evi- 
dence §§ 14-20. 

76. See Shift § 6. 

77. See Shift § 6. 

78. See Shift § 6. 

79. St. Louis, etc., R. Co. v. Tay- 
lor, 210 U. S. 281, 294, 28 SCt 616, 52 
L. ed. 1061. 

80. As manufacture of wood see 
Customs Duties § 33 note 43 [a] (12). 


U. S., 12 Cust. A. (U. S.) 490, 493]. 
“Roof” 54 C. J. p 1102. 


85. Century D.; Webster Imperial 
D. [both quot Hampton v. U. S., 12 
Cust. A. (U.S.) 490, 4938, 494]. 


[a] Similar definition.—‘“‘A thin 
piece of wood having parallel sides 
and one en'd thicker than the other.” 
Murray D. [quot Hampton v. U. S., 
12 Cust. A. (U. S.) 490, 494]. 


86. Century D. [quot Hampton v. 
Sse Le Cust eA CUMas.) e290. 40a 


87. Century D.; New Standard D. 
[both quot Hampton v. U. S., 12 Cust. 
A. (UW. S.) 490, 493]. 


“Slate” see Mines and Minerals § 
78; Natural § 14., 


“Tile” (38 Cyc 304]. 


88. Murray D.; Worcester D. 
[both quot Hampton y. U. S., 12 Cus:. 
A. (U. S.) 490, 494]. 


89. Century D.; New C'andard D.; 
Webster Imperial D. [all quot Hamp- 
ton’ ve. US SS 12" Cust. AL CW. -S)) 490} 
493, 494]. 


[a] Structure and use described.— 
(1) A shingle is “usually eighteen 
inches long and four or more wide, 
half an inch thick at one end, and 
tapering to less than an eighth of an 
inch at the other end.” New Stand- 
ard D. [quot Hampton v. U. S., 12 
Cust. A. (U. S.) 490, 493]. (2) “Shin- 
gles are laid with one-third of their 
lengths to the weather.” Webster 
Imperial D. [quot Hampton v. U. S., 
12) Cust. A’ (On S.) 490.4947." (3) 
“The thick ends of one row overlap- 
ping the thin ends of the next.” 
Webster D. [quot Hampton vy. U. S., 
12 Cust. A. (U. S.) 490, 493]. (4) 
“The thick ends of one course lap- 
ping over the thin ends of the rows 
next below.’”’ New Standard D. [quot 
Hampton v. U. S., 12 Cust. A. (U. S.) 


of their length to the weather—that 
is, with twelve inches of cover and 
six inches of lap.’”’ Century D. [quot 
Hampton vei U. Ssal2eCust. AGUS, 
490, 493]. 

90. diamptone Vv. Osi Sap Jae Gusta 
(U. S.) 490, 494. 


[a] In Tariff Acts.—‘It is ap- 
parent from an examination of the 
various of our tariff acts that the 
word ‘shingles,’ as used therein, has 
been used to indicate a manufacture 
of wood.” Hampton v. U. S., 12 Cust. 
A. (U. 8S.) 490, 494. 

[b] “Gexicographers agree that 
the common meaning of the word 
‘shingle’ imports a certain manufac- 
ture of wood.’ Hampton v.. U. S., 12 
Cust. A. (U. S.) 490, 494, 495, 496. 


91. Hampton v. U. S., supra. 
92. Hampton v. U. S., supra. 


[a] So called “asbestos shingles” 
held not included within Free List 
designation of “shingles.” Hampton 
ve U. Si, 12° Cust, A. CU. S.) 49055496: 

“Asbestos shingles” infra text and 
notes 93-95, 4 

93. Hampton v. U. S., 12 Cust. A. 
(U. S.) 490, 492. 

[a] Various types described.— 
Hampton v. U. S., 12 Cust. A. (U. S.) 
490, 492, 498. 

94. Hampton v. U. S., supra. 

95. Hampton v. U. S., supra. 

Held not included in general term 
“shingles” see supra text and note 
92 [a]. 

Structure and use of shingles de- 
Peat ae: see supra text and note 89° 
[a]. 

96. Hampton v. U.'S., 12 Cust. A. 
(U. S.) 490, 498, 494. 


97. Hampton v. U. S., supra 
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[§ 2] 2. In Computation, a width of four inches 
is considered one shingle.®® 


[§ 3] B. As Adjective the word is sometimes em- 
ployed.®® 


Shingle sawdust.! A kind of waste produced in 
the sawing and manufacture of shingles, made by 
the saw in sawing the shingle bolt into shingles, 
being the common designation among mill men for 
a substance consisting of long fibres of the wood eut 
out by the saw, of the length or nearly of the length, 
of the shingle bolt.” 


Shingle shavings. Another kind of waste pro- 
duced in the sawing or manufacture of shingles, 
made by the machinery in edging and trimming the 
shingles after the shingle saw has gone through 
the bolt, being the common designation among mill 
men for a substance consisting of the portions of 
the shingles taken off by the machine in edging and 
trimming the shingle and being of the length, or 


SHINGLE—SHIP 


Other phrases: “Shingle bolt,”> “shingle ma- 
chine,”® “shingle saw.” 


SHINNEY or SHINNY.® <A word which, in cer- 
tain localities,® is said to be but another name for 
a home-made intoxicating whisky,?° as to the intox- 
icating character of which, it has been held, a court 
in that district may properly take judicial notice.1* 
However, in another jurisdiction, the word has been 
held not to have so clear a meaning 1? as to war- 
rant a court in knowing it judicially.1% 


SHINPLASTERS. Certain billst* and notes,1® 
so called because they are for a small sum of mon- 


ey;!® also commonly denominated “change tick- 
éts.a! 
SHINY.1® A contraction ‘or a derivative of the 


word ‘“moonshine.”?® 


SHIP. [§ 1] A. As Noun?°—1. In General. A 
general name for all large vessels;?' or a general 


nearly of the length, of the shingle.* 


98. New Standard D. [quot Hamp- 
ton v. U. S., supra]. 


99. See cases infra this section. 


1. [a] Also called “long saw dust” 
among mill men.—State v. Howard, 
72 Me. 459, 463. 


2. State v. 
463. 

[a] Included in term “refuse wood 
or timber,” in statute prohibiting the 
deposit thereof in a river. State v. 
Howard, 72 Me. 459, 466. See also 
Refuse 53 C. J. p 1065. 


3. [a] Also called “jointer shav- 
ings” among mill men.—State v. 
Howard, 72 Me. 459, 463. 

4 State v. Howard, 72 Me. 
463. 

[a] Included in term “refuse wood 
or timber,” in statute prohibiting the 
deposit thereof in a river. State _v. 
Howard, 72 Me. 459, 463, 466. See 
also Refuse 53 C. J. p 1065. 


5. State v. Howard, supra. 
“Bolt” 8 C. J. p 1142. 


Howard, 72 Me. 459, 


459, 


6. State v. Howard, 72 Me. 459, 
463. 

“Machine” 38 C. J. p 328. 

7. State v. Howard, 72 Me, 459, 


463. 
“Saw”? 56 C. J. p 132. 
8. See also Shiny post. 


[a] Derivation of word discussed. 
—‘A member of the court has sug- 
gested that the word is an elaboration 
of the term ‘shiny’ which in turn is 
a contraction of the word ‘moonshine’ 
But that member does not 
press his suggestion.” Chaney v. 
State, 21 Ala. A. 625, 111 S 188. 


{b] “Moonshine” distinguished.— 
Chaney v. State, 21 Ala. A. 625, 111 
S 188. 


9. State v. McClinton, 152 La. 632, 
634, 94 S 141. 


[a] In Beauregard Parish, La.— 
“The word is used generally 
and exclusively in the locality of the 
town of De Ridder, and the parish of 
Beauregard, as a name for an intoxi- 
cating whisky made in that locality 
from corn and other grains.’ State 
v. McClinton, 152 La. 632, 634, 94 S 
14%, “Moonshine” 41 C. J. p 211. 


10. State v. McClinton, supra. 


[a] “Mere synonym for ‘home- 
made whisky.’ ’—State v. McClinton, 
152 La. 632, 638, 94 S 141. 


[b] “Not a mere mixture or com- 
pound of unknown alcoholic con- 
tents.”—State v. McClinton, 152 La. 
632, 638, 94 S 141. 


“Whisky” [40 Cyc 926]. 


11.. State v. McClinton, 152 La. 
632, 634, 94 S 141. See also Intoxicat- 
ing Liquors § 17. But see infra text 
and notes 12, 13. 


[a] In affirming trial court’s tak- 
ing judicial notice, the Supreme Court 
said: (1) “Evidently when ‘shinney’ 
is called for in that particular baili- 
wick, there is not the slightest dan- 
ger of receiving an innocuous nonal- 
coholic liquid, containing less than 
one-half of one per cent. of ‘kick.’” 
State v. McClinton, 152 La. 632, 634, 
94 S$ 141. (2) “The per curiam of the 
trial judge in this case shows that 
the name ‘shinney’ has no ‘multiple 
significance’ at all, but that it is a 
matter of common knowledge, within 
the limits of the district over which 
he presides, that the term ‘shinney’ 
is only applied and only used in con- 
nection with an intoxicating home- 
made whisky.” State v. McClinton, 
152) a. 632; 963%, 94S: 141: 


12. Chaney v. State, 21 Ala. A. 625, 
111 S 188 (where form “shiny” is 
used). : 

[a] “We should not speculate on 


the meaning of the word.’’—Chaney 
v. State, 21 Ala. A. 625, 111 S 188. 


13. Chaney v. State, supra. 


[a] Court has no knowledge of it. 
—‘“There may be a large body of our 
population familiar with the compo- 
nent parts, or constituent elements, 
of this article or substance. But, 
even so, we are compelled to admit 
that such knowledge has not reached 
this court.” Chaney v. State, 21 Ala. 
A. 625, 1115S 18s, 


[b] Proof that accused manufac- 
tured “shinney” held insufficient to 
support charge of manufacturing “al- 
coholic, spiritous, malted, or mixed 
liquors or beverages, some part of 
which was alcohol.” Chaney vy. State, 
21 Ala. A. 625, 111 S 188: 


14. “Biv see.8 Ci Japp Ll oiwl1 Sie 
See also Bills and Notes §§ 4-11. 


15. “Note” 46 C. J. p 531. See also 


Bills and Notes §§ 20-23. 


16. Martin-Alexander Lumber Co. 
v. Johnson, 70 Ark. 215, 219, 66 SW 
924. 

“Money” 40 C. J. p 1489. 


17. Martin-Alexander Lumber Co. 
KS Johnson, 70 Ark. 215, 219, 66 SW 
924. 


18. See also Shinney ante. 


19.. ‘Chaney v. State, 21 Ala VAmG6255 
TAS sel coe 


“Moonshine” 41 C. J. p 211. 


20. Cross references: 


Admiralty §§ 55-65 (as property 
within admiralty jurisdiction). 


cae nae Navy § 242 text and notes 


Collision § 1. 

Customs Duties § 59 (exemption of 
ships and vessels from customs du- 
ties). 

Marine Insurance §§ 67, 68 (descrip- 
tion of ship in policy), 


Maritime Liens §§ 18-22 (as prop- 
erty subject to lien). 


Salvage § 38 (ship or vessel as sub- 
ject of salvage). 


Seamen 56 C. J. p 899. 


Taxation [37 Cyc 782, 808, 955] (ships 
as Stipe to, and place of, tax- 
ing). 


Towage [38 Cyc 553]. 
Related terms: 
Barge: WCs Js pr922: 
Barque 7 C. J. p 924. 
Boates Cada p laisse 
ponent C. J. p 1342 text and notes 


Lighter 37 C. J. p 659. 
RatteSis Comps son. 
Steamboat [36 Cyc 1270]. 
Steamer [36 Cyc 1270]. 
Steamship [36 Cye 1271]. 


Steam-Vessel [36 Cyc 1271 and cross 
references thereunder]. 

Vessel [40 Cyc 196]. 

Yacht [40 Cyc 2875], 
21. Mortimer Com. D. [quot U. S. 


v. Open Boat, 27 F. Cas. No. 15,967, 
5 Mason 120, 137]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


term?* for artificial structures floating on the wa- 
ter,?* and in law equivalent to “vessel.’’24 


In a very broad sense,?° 
or in a popular meaning,”® the term is said to include 


[§ 2] 2. Broad Sense. 


all navigable structures intended 


tion;?* anything floating in or upon the water, built 
in a particular form, and used for a particular pur- 
every vessel of timber work able to float 
and be carried upon the water;?® but it has been 
said that these definitions must be accepted with 
caution as they are in fact true only in a certain 
sense and in certain given situations.*° 


+28 
pose; 


22. Benedict Adm. § 215 [quot 
Turbine SS. Co. v. Knapp Roller Boat, 
12 OntWR 723, 724]; The Mac, 7 P. 
Dy, 126,) 131. 


23. The Mac, supra. 


24. Benedict Adm. § 215 [quot 
Turbine SS. Co. v. Knapp Roller Boat, 
12, OntWR 728, 724]. 


“Wessel” [40 Cyc 196]. 


25. Cope v. Vallette Dry Dock Co., 
119 U. S. 625, 629, 7 SCt 336, 30 L. ed. 
501 [quot Fredericks v. Rees, etc., 
Co., 135 Fed. 730, 738, 68 CCA 368]. 


[a] “By the Roman law the word 
‘ship’ apparently included everything 
which floated upon the waters and 
was accessory to commerce.” In re 
Raft of Cypress Logs, 20 F. Cas. No. 
11,527, 1 Flipp. 543, 544. 


{b] “Under the French law the 
definition is almost equally broad.” 
In re Raft of Cypress Logs, 20 F. 
Cas. No. 11,527, 1 Flipp. 543, 544. 


26. The Mac, 7 P. D. 126, 130 [quot 
Cope v. Vallette Dry Dock Co., 119 
Nett: 625, 629, 7 SCt 336, 30 L. ed. 


[a] “In popular language ships 
are of different kinds; barques, brigs, 
schooners, sloops, cutters.’”” The Mac, 
Toe, 4. -126, 130- faqnot, Cope v. Val- 
lette Dry Dock Co., 119 U. S. 625, 629, 
GeSct SoG.) i. ed) 501. Lurbine: ss. 
Co. v. Knapp Roller Boat, 12 OntWR 
723, 724). 


27. Cope v. Vallette Dry Dock Co., 
149 USS '625,-629, 7 °SCt 336, 30-1: 
ed. 501 [quot Fredericks v. Rees, etce., 
@o,, 135° Fed!+730; 733! 68° CCA 368); 


23. The Mac, 7 P. D. 126, 130 [quot 
Cope v. Vallette Dry Dock Co., 119 
U.S. 625, 629, 7 SCt 336, 30, L. ed. 501; 
Turbine SS. Co. v. Knapp Roller Boat, 
12 OntWR 723, 724]. See Bowers 
Hydraulic Dredging Co. v. Federal 
Contracting Co., 148 Fed. 290, 292; 
McRae v. Bowers Dredging Co., 86 
Fed. 344, 347. 


[a] Launching is determinative.— 
(1) “A ship is born -when she is 
launched, and lives so long as her 
identity is preserved. Prior to her 
launching she is a mere congeries of 
wood and iron,—an ordinary piece of 
personal property. In the bap- 
tism of launching she receives her 
name, and from the moment her Keel 
touches the water she is transformed, 
and becomes a subject of admiralty 
jurisdiction.” Tucker v. Alexandroff, 
Tesh. 424.0433. 22 SCts 195, 46" la: 
ed. 264 [quot Hoof v. Pacific Ameri- 
can Fisheries, 279 Fed. 367, 371]. (2) 
“So sharply is the line drawn between 
a vessel upon the stocks and a vessel 
in the water, that the former can 
never be made liable in admiralty.” 
Tucker v. Alexandroff, supra [quot 


Hoof v. Pacific American Fisheries, 
supra]. 
{b] Floating not conclusive.—(1) 


“A ‘ship,’ although afloat, is not a 
‘ship,’ .if her original construction, 


SHIP 


for transporta- 


rigging, and furnishing remain in- 
completed.” McRae v. Bowers Dredg- 
ing Co., 86 Fed. 344, 347 [quot Bowers 
Hydraulic Dredging Co. v. Federal 
Contracting Co., 148 Fed. 290, 292 
(but both cases holding dredge sub- 
ject to admiralty jurisdiction)]. (2) 
In holding a fixed structure such as 
a dry dock, then under consideration, 
not to be a ship the court said: “The 
fact that it floats on the water does 
not make it a ship.’”’’. Cope v. Vallette 
Deve tock COs, Lo Wel Sa soZos Oat, al 
SCt 336, 30 L. ed. 501 [quot Gonzales 
VY. Une. 42 Ct. Cl. 299) 6340) -(holdine 
a caisson which had broken away 
from its tow not a ship or vessel) J. 


29. Emerigon Assurances c 4 § 7 
par.1 [quot In re Raft of Cypress 
Logs, 20 F. Cas. No. 11,527, 1 Flipp. 
543, 544]. 


{a] “Boats and the smallest barks 
are comprehended in the same defini- 
tion, even rafts are included.” Emer- 
igon Assurances c 4 § 7 par 1 [quot 
In re Raft of Cypress Logs, 20 F. Cas. 
No. 11,527, 1 Flipp. 5438, 544]. 


[b] Baft held not included.—In re 
Raft of Cypress Logs, 20 F. Cas. No. 
11,527, 1 Flipp. 5438, 545, 548. 


80. 1 Dufour Droit Maritime p 115 
[quot In re Raft of Cypress Logs, 20 
F. Cas. No-11,527, 1 Flipp. 543, 544). 


81. The Mac; 7 BP. D..126,.130 [quot 
Cope v. Vallette Dry Dock Co., 119 
Us S625, 16295 7. SCt 3365-380) bie ed. 
501; Turbine SS. Co. v. Knapp Roller 
Boat, 12 OntWR 723, 724]. 


Sa) ‘The Macwi -2. D126, 130 [quot 
Cope v. Vallette Dry Dock Co., 119 
Was 625, 6290 SCt sob, ca0l 11, els 
501]. 


33. See cases infra notes 34, 35. 
34. Benedict Adm. § 215 [quot 
Turbine SS. Co. v. Knapp Roller Boat, 


12 OntWR 723, 724]. 


35. Warn-v. Easton, etc., 
Co., 2 NYS 620, 622. 


36. See cases supra notes 34, 35. 


37. Barker v. Fairhaven, 265 Mass. 
380, 160 NE 901, 902) 


83. The Mac, 7 P. Dr 126, 181; 


39. The Mac, 7 P. D. 126, 130 [quot 
Cope v. Vallette Dry Dock Co., 119 
UW, i 62531 629). 7 SCt 836, 30) Ly ed: 
501]. 


49. De Fresquet Abordarges Mari- 
times [quot In re Raft of Cypress 
Logs, 20 F. Cas. No. 11,527, 1 Flipp. 
543, 545]. 


41. Merchant Shipping Act (1894) 
(57 & 58 Vict. c 60) § 742 [quot The 
Harlow, [1922] P. 175, 181; The Mud- 
Tacks: [OH Ges l-9)] Vier 
chant Shipping Act (1854) (17 & 18 
Vict. c 104) § 2 [quot Weeks v.. Ross, 
[1913] 2 K. B. 229, 232 (quot South- 
port. -v.. \lorriss, wfls893)\ 1) OF Ba 3bo: 
361); The Mac, Ears 12650 Zsa 
Admiralty Courts Act (24 Vict. ec 10) 
[quot Neville Canneries Ltd. v. The 
Santa Maria, 16 Can. Exch. 481, 485, 


Transit 


[§ 3] 3. Nautical or Technical Sense. 
ly nautical meaning,*! or in what may be said to be 
its technical sense,*? a locomotive machine*? adapt- 
ed to,?4 or for,?> transportation over rivers, seas, 
and oceans;°® any vessel intended or used for navy- 
igation, but not of the kind propelled by oars, pad- 
dles or the like;*” a sea-going vessel;*® a vessel of 
a particular rig;?® every construction designed for 
the carriage of passengers or freight in naviga- 
tion;4° every description of vessel used in naviga- 
tion not propelled by oars;*? 
ocean, or such as goes coastwise, from one point to 
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In a strict- 


one navigating the 


35 DomLR 619 (substituting “any” 
for “every’’)]; Canada Shipping Act 
KR, Si Ce (1906) ells [quot Lurbine 
SS. Co. v. Knapp Roller Boat, 12 Ont 
WR 723]. 


[a] “Boat” 
v. Open Boat, 27 F. 
5 Mason 120. 


[b] Held to be “ship.”—-(1) Barge 
in tow. The Harlow, [1922] P. 175, 
(2) Dredge engaged in harbor 

Bowers Hydraulic Dredging 


distinguished.—U. S. 
Cas. No. 15,967, 


Co. v. Federal Contracting Co., 148 
Fed. 290, 294; McRae v. Bowers 
Dredging Co., 86 Fed. 344, 349. (3) 


“A hopper-barge used for receiving 
mud from a dredging machine and 
carrying it out to deep water.” The 
Mac, 7 P. D. 126, 130 [quot Cope v. 
Vallette Dry Dock Co., 119 U. S. 625, 
629, 7 SCt 336, 30 L. ed. 501 (cit Fred- 


ericks v. Rees, ete., Co., 135 Fed. 
730;.738,) 68 CCA 868: Gonzales) yauue 
S., 42 Ct. Cl; 299,.311);.. Turbine. Ss: 


Co. v. Knapp Roller Boat, 12 OntWR 
723,724]. (4) Pleasure yacht. Barker 
v. Fairhaven, 265 Mass. 333, 163 NE 
901, 902. (5) Replica of the vessel 
in which Columbus crossed the At- 
lantic in the year 1492. Neville Can- 
neries Ltd. v. The Santa Maria, 16 
Can. Exch. 481, 484, #85, 36 DomLR 
619. (6) A “roller boat” propelled by 
steam. Turbine SS. Co. v. Knapp 
Roller Boat, supra. (7) Sea-going 
steel hopper-barge. The Mudlark, 
ELOLE  PAeGr Ui, aoe VCS eWintin= 
ished vessel which has been launched. 
Tucker v. Alexandroff, 183 U. S. 424, 
438, 22 SCt 195, 46 L. ed. 264 -[quot 
Hoof v. Pacific American ‘Fisheries, 
279 Bed) 367, 371] 


[c] Held not to be “ship.”’—(1) 
Canal boat. Warn v. Easton, ete., 
Transit Co., 2 NYS 620, 622 (“in com- 
mon parlance, a canal boat is not a 
ship’). (2) “A certain old hull 
built of timbers taken from an old 
government dry dock.” The Dredge 
A, 217 Fed. 617, 680 (the court say- 
ing: “It would be to strain the mean- 
ing of words to call the thing, or ob- 
ject, thus described, a ‘ship’’’). (3) 
A dry dock. Cope v. Vallette Dry 
Dock ‘Cot, 119 Us S) 625, 630;ISCu seG. 
30 L. ed. 501 [cit The Warfield, 120 
Fed. 847, and quot Gonzales v. U. . 
42 Ct. Cl. 299, 311]; The Dredge IN: 
supra (4) CaN floating bridge, . i 
permanently moored or attached toa 
wharf.” Cope v. Vallette Dry Docit 
Co., supra [quot Gonzales v. U. S., 
supra]. (5) “A hull is not a ship.” 
The Dredge A, supra [cit Northrup 
v. The Pilot, 6 Or, 297, 299 (where it 
is said: “The hull of a boatss 
isnot a boat”) ]; (6), AMaunch used 
only on a small artificial lake held not 
to be a ship because it was not “a 
vessel used in navigation . hav- 
ing regard to the size of the sheet of 
water on which it was used.’ South- 
port v. Morriss, [1893] 1 Q. B. 359, 
361 (allowing appeal from conviction 
for allowing launch to ply with more 
than twelve passengers on board 
without having the duplicate of a cer- 
tificate issued by the Board of Trade 
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another;*? the marine entity completed and made 
ready for use as an instrument of commerce or navi- 
gation;#° and it has been said that those only are 
ships which have an equipment, a crew, a special 


service, a particular industry.** 


[§ 4] 4. What Embraced or Included. The term 
is said to cover or not to cover certain items under 
so that certain articles 


varying circumstances ;*° 


SHIP 


term. 


have been held to be,*® or not to be,** a part of the 


put up in some conspicuous part of 
the vessel, as required by Merchant 
Shipping Act (1854) § 318) [quot 
Weeks v. Ross, [1913] 2 K. B. 229, 232 
(where quoted case is distinguished) ]. 
(7) “A meeting house permanently 
moored or attached to a_ wharf.” 
Cope vy. Vallette Dry Dock Co., supra 
{quot Gonzales v. U. S., supra]. (8) 
A metal caisson which had broken 
away trom a_ light-house tender 
which had it in tow. Gonzales v. U. 
Seererme th Oly 299-2 S10) 13 tlio) eas 
ship in dry dock, the court saying: 
“Tf the combined ship and dry dock 
be considered, the whole was not a 
ship.” The Warfield, 120 Fed. 847. 
(10) A steamboat which has been dis- 
mantled and fitted up as a saloon and 
hotel. Gonzales v. U. S., 42 Ct. Cl. 
299, 311 [cit The Hendrick Hudson, 
11 RY Gas. Nol 6,355, 3 Ben. (U.)S.) 
419, 420]. (11) Vessel under con- 
struction and still upon the stocks. 
Tucker v. Alexandroff, 183 U. S. 424, 
AZT, “438""22. SCt 195, 46°. ed.) 264 
[quot Hoof v. Pacific American Fish- 
eries, 279 Fed. 367, 371]. 


42. Warn v. Haston, etc., Transit 
Co., 2 NYS 620, 622. 
43. Jensen v. Dorr, 159 Cal. 742, 


116 P 5538, 555. 


[a] “A structure becomes a ship 
within the maritime law only when 
. . . construction work has_ been 
fully completed.” Jensen v. Dorr, 159 
Cal. 742, 116 P 553, 555. 


44. 1 Dufour Droit Maritime 115 
[quot In re Raft of Cypress Logs, 20 
F) Cas. “No. 11,527, 1: Flipp. 543, 544 
(“within the meaning of Art. 190 of 
the Code of Commerce’’)]. 


45. Atlantic, Gulf, etc., SS. Corp. 
v. U. S., 287 Fed. 714, 716. See The 
Manila Prize Cases, 188 U. S. 254, 269, 
23 SCt 415, 47 L. ed. 463; The Dun- 
dee, 1 Hagg. Adm. 109, 127, 166 Re- 
print 39; Gale v. Laurie, 5 B. & C. 
156, 164, 11 ECL 409, 108 Reprint 58. 
See also cases infra notes 46-49. 


{a] “How much passes by the 
word ‘ship’. . . cannot be positive- 
ly determined by any definition.” 1 
Parsons Shipp. and Adm. 78 [quot 
The Manila Prize Cases, 188 U.S. 254, 
269, 23 SCt 415, 47 L. ed. 463; Atlan- 
tic, Gulf, etc., S&. Corp. v. U. S., 287 
Fed. 714, 716]. 


[b] Usage governs.—‘“It is obvi- 
ous that things may be a part of the 
ship at one time and place and under 
some circumstances, and not at 
others.” Atlantic, Gulf, etc. SS. 
Corp: va (U.2s.,6287 Meds) 714,76) [eit 
1 Parsons Shipp. anid Adm. 78]. 


46. See cases infra this note. 


[a] Held part of the ship.—(1) A 
traveling derrick upon a scow belong- 
ing to her owner, and the use of 
which was indispensable to enable 
her to perform the duties in which 
she was engaged held a part of her 
in proceedings for limitation of lia- 
bility on account of negligence. The 
Buffalo, 148 Fed. 331, 332. (2) Fish- 
ing appliances or stores on board a 
Greenland whaler. The Dundee, 1 


Hagg. Adm. 109, 123, 166 Reprint 39; 
Gale v. Laurie, 5 B. & C. 156, 165, 11 
ECL 409, 108 Reprint 58 [cit The Ma- 
nila Prize Cases, 188 U. S. 254, 269, 
23 SCt 415, 47 L. ed. 463; Atlantic, 
Gulf, ete., SS. Corp. v. U. S., 287 Fed. 
714, 716; The Witch Queen, 30 F. 
Cas. No. 17,916, 3 Sawy. 201, 203]. 


47. See cases infra'this note. 


[a] Held not part of the ship.— 
In construing a bill of sale covering 
a half interest in a certain ship, a 
chronometer, not specifically men- 
tioned in the bill of sale, nor shown 
by usage as being intended to pass 
with the ship, held not to be a part 
rere ok. Richardson v. Clark, 15 Me. 


48. See cases infra this note. 


[a] Held included in term.—(i) A 
chronometer supplied on account of 
the owners of a Schooner as a neces- 
sary part of her equipment for a spe- 
cial service, although not in general 
a necessary part of her equipment, 
held included in the term “‘ship.’”’ The 
Frolic, 148 Fed. 921, 922 [cit Abbott, 
Merchant Ships & Seamen [14th ed] 
pp 34, 280]. (2) ‘Embraces her 
boats, tackle, apparel and appur- 
tenances because part of the ship as 
a going concern.’ The Manila Prize 
Cases, 188 U. S. 254, 268, 23 SCt 415, 
47 Li ed, “463; (3) “Indispensable 
instruments, without which the ship 
cannot execute its mission and per- 
form its functions AV SYIVONY? Melia ts 
be included under the term ‘ship,’ be- 
ing that which may be essential to 
it.’ The Dundee, 1 Hagg. Adm. 109, 
122, 166 Reprint 39 [quot The Buffalo, 
148° Wed, 1331, 332]. (4) “Instru- 
ments . . Supplied on account of 
the owners of a vessel, as a necessary 
part of her equipment for a special 
service - Should be regarded 
- + +. as included in the term ‘ship.’ ” 
The Frolic, 148 Fed. 921, 923 (under 
forfeiture statute). (5) “That the 
word ‘ship’ was intended to include 
the tackle, apparel, and furniture of 
the ship . will hardly be ques- 
tioned.” Swift v. Brownell, 23 F. Cas. 
No. 13,695, Holmes 467. 


49. See cases infra this note. 


[a] Held not included in termmn.— 
(1) Fishing stores upon a fishing ves- 
sel held not within the meaning of 
the word “ship.” Swift v. Brownell, 
23 F.. Cas. No. 18,695, Holmes 467 
[dist The Buffalo, 148 Fed. 331, 332]. 
(2) Where the government sold ships 
for a stated price, and the stores 
therein were separately appraised and 
paid for, on retaking the ships under 
the contract for default in payment, 
held that it cannot claim that the 
ships include the stores then on 
board, but such stores are the prop- 
erty of the purchaser. Atlantic, Gulf, 
oy SS. Corp. v. U. S:, 287 Fed. 714, 


50. U.S. v. Open Boat, 27 F. Cas, 
No. 15,967, 5 Mason 120, 137. 


51. Crossfield v. Kyle Shipping Co., 
PLOTCT 2K Bi 885, So1n 


[a] “Received by ship” equivalent. 


[§ 5] 5. Phrases. 
raft,”>° “delivered to ship,’® “ex ship,”°? “for the 
benefit of the ship,”®* “insured ship, 
ship,’”®® “ocean going ships,”°® “received by ship,’ 
“ship and her appurtenances,’®® “ship and her ap- 
purtenances, or apparel, or furniture,”®® “ship be- 


ship; or to be included,‘® or not incuded,*® in the 


“Any ship, vessel, boat, or 


754 “merchant 


—‘I see no distinction between ‘de- 
livered to ship’. and ‘received by ship.’ 
They both describe the same transac- 
tion looked at from opposite points 
of view.” Crossfield v. Kyle Ship- 
ping Co.,‘{1916] 2 K. B. 885, 891. 


52. Harrison v. Fortlage, 161 U. 
S. 57, 64, 16 SCt 488, 40 L. ed. 616. 


[a] “By the usage of merchants 
. . . [the words] simply denote 
that the property in the goods shall 
pass to the buyer upon their leaving 
the ship’s tackle.’’ Harrison v. Forg- 
S. 57, 64, 16 SCt 488, 40 


lage, 161 U. 
L. ed. 616. 

[b] “The words . . are not re- 
stricted to any particular. ship.” 


Harrison v. Fortlage, 161 U.S. 57, 64, 
16 SCt 488, 40 L. ed. 616. 


53.. Jensen .v. Dorr, 159° Cal 
116. P15537-5505 


[a] Held to contamplate an exist- 
ing completed vessel. Jensen v. 
Dorr, 159° Cal.-742,.116) .PM563, 7555- 


54 Atlantic Basin Iron Works v. 
American Ins. Co., 222 App. Div. 608, 
610, 226 NYS 676. 


55. See Merchant § 17. 


56. Bell v. Rockport First Nat. 
ess (Tex. Civ. A:) 226° SW 107s 


{a] Certain barges held included. 
—(1) An agreement to construct four 
ocean going ships under the direc- 
tion of the United States government 
held to be performed by the construc- 
tion of four ocean going barges, suit- 
able for cargo carrying steamers, the 
court saying: “The hull and spars 
constituted the ship.” Bell v. Rock- 
port First Nat. Bank, (Tex. Civ. A.) 


742, 


226 SW 1107. (2) “Although the ves- 
sels built ...may have been 
barges, that did not prevent them 


from being ‘ocean going ships.’ 
clear the government intended them 
for ocean service.” Bell vy. Rock- 
port First Nat. Bank, (Tex. Civ. A.) 
226 SW 1107, 1108. 


57. Crossfield v. Kyle 
Cox, [1916] 2 KB. 8854891: 


“Delivered to ship” equivalent see 
supra note 51. 


58. The Manila Prize Cases, 188 
U. S. 254, 270, 23 SCt 415, 47 L. ed. 
463; The Witch Queen, 30 F, Cas. No. 
17,916, 3 Sawy. 201, 203; Gales -v: 
Lauries 5) BB. | & Ce 156, 268. siamese, 
409, 108 Reprint 58. 


_ [a] What constitutes.—“Whatever 
is on board a ship for the object of 
the voyage and adventure on which 
she is engaged, belonging to the own- 
ers, constitutes a part of the ship 
and her appurtenances.’ Gale v. 
Laurie, 5B. & C..156, 164, 11 Hen 
409, 108 Reprint 58 [quot The Manila 
Prize Cases, 188 U. S. 254, 270, 23 SCt 
415, 47 L. ed. 463; The Witch Queen, 
30 F. Cas. No, 17,916, 3 Sawy. 201, 
203]. To same effect Atlantic, Gulf, 
eben SS. Corp. v. U. S., 287 Fed. 714, 


59. The Manila Prize Cases, 188 U. 
S. 254, 269, 23 SCt 415, 47 L. ed. 463; 


Shipping 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Leis 


* pte MT eat ain! 


longing to His Majesty,’’®° “ship, her tackle, appar- 
el, and furniture,’*! “ship insured,”®? “ship of the 
United States,”®* “ship of war,’®* “ship or boat,’’®® 
“ship or vessel,”®® “ship or vessel of war,’®? “ship 
or vessel of war belonging to an enemy,’’®§ 
especially equipped with salvage plant,’’®® 
“ship with all her ap- 


steamboat or vessel,”?° and 
purtenances;”"! also “carrying 


2 


other vessels,’’*? 


[§ 6] B. As Verb*4—1. Present Tense—a. Pri- 
mary Meaning. The primary idea of the word,7° is 


Atlantic, Gulf, ete., SS. Corp. v. U. S.. 
287 Fed. 714, 716. 


[a] “How much passes by . . 
the phrase .. cannot be positive- 
ly determined by any definition.” 
1 Parsons Shipp. & Adm. 78 [quot 
The Manila Prize Cases, 188 U. S. 254, 
269, 23 SCt 415, 47 L. ed. 463; Atlan- 
ach Gultwete:,so0 Corp. Vv. .Us,.5:,. 286 
Fed. 714, 716 (adding ‘usage would 
have much effect in deciding this 
question’’) ]. 


60. The Matti, [1918] P. 314, 319. 


[a] “German vessel in a British 
port at the outbreak of war. . 
seized by the proper British authori- 
ties brought into the Prize 
Court, ; pronounced | to have been 
lawfully seized as prize’? and subse- 
quently requisitioned by the Crown 
for the service of His Majesty and 
ordered delivered to the Lords of the 
Admiralty, held a “ship belonging to 
His Majesty.” The Matti, [1918] P. 
314, 320. 


61. Swift v. Brownell, 23 F. Cas. 
No. 13,695, Holmes 467; The Dundee, 
1 Hagg. Adm. 109, 124, 166 Reprint 39. 


62. Atlantic Basin Iron Works v. 
American Ins. Co., 222 App. Div. 608, 
613, 226 NYS 676. 


63. U. S. v. Howard, 26 F. Cas. No. 
15,403, 3 Sumn. 12, 18. 


{a] Under Ship Registry Act.— 
{1) “Under our laws, these words 
. . have a technical meaning; for 
the ship registry act (Act [1792] c 
451 fi Story LL. 2685 1 St. 287 ¢.1]) 
. declares that no ships, except 
those which are registered according 
to that act, shall be denominated and 
deemed ships or vessels of the Unit- 
ed States.” U. S. v. Howard, 26 F. 
Cas. No. 15,403,-3 Sumn. 12, 13. (2) 
“No ships or vessels except those 
which are wholly belonging to citi- 
zens [of the United States] shall be 
registered.” U.S. v. Howard, supra. 


64. Tucker v. Alexandroff, 183 U. 
S. 424, 439, 22 SCt 195, 46 L. ed. 264; 
Hoof v. Pacific American Fisheries, 
279 Fed. 367, 372. 


[a] Vessel which had been launched 
and was lying in the water, and had 
not yet received her armament was 
held to be a “ship of war’ within 
meaning of a treaty: Tucker v. 
Alexandroff, 183 U. S. 424, 439, 22 SCt 
195, 46 L. ed. 264 {cit Hoof v. Pacific 


‘American Fisheries, 279 Fed. 367, 
372). 

65. The Harlow, . [1922] BP. 175, 
181. 


66. The Dredge A, 217 Fed. 617, 
630; Fredericks v. Rees, etc., Co., 135 
Fed. 730, 7338, 68 CCA 368; WU. Sav, 
Open Boat, 27 F. Cas. No. 15,967, 5 
Mason 120; Parkinson v. Manny, 2 
Grant (Pa.) 521, 522; Merchants’ Mar. 
Ens. -Co. “ve North Tingland Proctec- 
tive, etc., Assoc., 43 T. L. R. 107, 108. 


[a] Held not “ship or vessel.”— 
(1) A coal boat. Fredericks v. Rees, 
ete., Co., 135 Fed. 730, 733, 68 CCA 


and “ships and vessels.”’7% 


SHIP 


“ship 
“ship, 


in ships or Wega Opes 


conveyance for 


368 [cit Parkinson v. Manny, 2 Grant 
ae 521, 522]. (2) An open boat. 

Us Siev. Open Boat, (27 RY Cas.) No: 
15,967,- 5 Mason 120, 1S Te (8) Fee 
“pontoon on the platform of which a 
crane was built.” Merchants’ Mar. 
Ins. Co. v. North England Protective, 
etc., Assoc., 48 T. L. R. 107, 108. 


67. The Manila Prize Cases, 188 
U. S. 254, 268, 238 SCt 415, 47 L. ed. 
463; Wilson v. U. S., 30 F. Cas. No. 
17,846, 1 Brock. 423, 429. 


[a] “Properly considered as a 
generic term including both national 
ships and private armed ships . 
unless the context, or the subject 
matter should exclude the one or the 
other.” Wilson v. U. S., ih. Cas; 
No. 17,846, 1 Brock. 423, 429. 


[b] “Includes her armament, 
search lights, stores, everything, in 
short, attached to or on board the 
ship in aid of her operations.” The 
Manila Prize Cases, 188 U. S. 254, 268, 
23 SCt 415, 47 L. ed. 463. 


[ec] In revenue act an exception, 
excusing the master of any “ship or 
vessel of war’ from making certain 
reports and entries, the phrase has 
been held to include a privateer not 
engaged in the importation of goods. 
Wilson v. U. S., 30 F. Cas. No. 17,- 
846, 1 Brock. 493, 429. 


68. The Infanta Maria Teresa, 188 
WS 283, /289, 28 1SCt (412,47 li ed, 
477; Atlantic, Gulf, etce., SS. Corp. 
v. U. S., 287 Fed. 714, 715. See The 
Manila Prize Cases, 188 U. S. 254, 270, 
23 SCt 415, 47 L. ed. 463 (substituting 
“the enemy” for “an enemy’’). 


[a] Held to cover “Armament, out- 
fit and appurtenances, including pro- 
visions, money to pay the crew or for 
necessary expenditures, everything 
necessary to be used for the purpose 
of the vessel and as a vessel of war.” 
The Infanta Maria Teresa, 188 U. S. 


283, 289, 23 SCt 412, 47 L. ed. 477 
[quot Atlantic, Gulf, ete., SS. Corp. v. 
U. S., 287 Fed. 714, 715]. 

[b] “@he words . . are suffi- 


ciently comprehensive to embrace not 
only everything essential to the 
ship’s navigation, but to the purposes 
of her existence.” The Manila Prize 
Cases, 188 U. S. 254, 270, 23 SCt 415, 
47 L. ed. 468. 


69. The Morgana, 
445, 


[a] Held not such 
Morgana, [1920] P. 442, 445. 


70. Fredericks v. Rees, ete, 
135 Fed. 730, 732, 68 CCA 368. 


71. Swift v. Brownell, 23 F. Cas. 
No. 13,695, Holmes 467. 


72. Eberle v. Schmidt CGsborne 
Storage, etc., Co., 9 La. A. 378, 119 S 
442, 4 


[a] Held not to include carrying 
by means of automobile’ trucks. 
Eberle v. Schmidt Osborne Storage, 
etc., Co., 9 La. A. 378, 119 S 442, 4438. 


73. Barker v. Fairhaven, 265 Mass. 
333, 163 NE 901, 902; Parkinson v. 


[1920] P. 442, 


CO, 


ship.—The’ 
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to place*® or put’? on board a ship or other vessel 
for shipment or transport; 
board a ship or other vessel for transportation ;‘§ 
to put the cargo into a vessel.79 


[§ 7] b. Development of Definition. 
on the foregoing,®® the verb has come to express 
the idea of,*! to convey by ship or water;*? to send 
Further it has come finally to mean 
according to common use,** or in what is said to be 
its ordinary sense,®* to carry;°® to commit to any 


to put or recelve on 


Advancing 


transportation;** to convey;** to 


Manny, 2 Grant (Pa.) 521, 522. 


[a] Held to contemplate one of 
permanent and substantial character. 
EN v. Manny, 2 Grant (Pa.) 
521, 522. 


[b] Held not to include “wherry- 
bottoms, or other temporary and 
Small ‘craft, [such ‘as’ “ae coal boat] 

intended for one voyage only.” 
Parkinson v. Manny, 2 Grant (Pa.) 
521, 522) 


[c] ‘Yacht’ held included.—Barker 


v. Fairhaven, 265 Mass. 333, 163 NE 
901, 902. 
74 Construed with “shipment” 


see Shipment § 2. 


75. Chicago, etc., R. Co. v. Petro- 
leum Refining Co., 39 F. (2d) 629, 630. 


76. Krauter v. Menchacatorre, 202 
App. Div. 200, 195 NYS 361, 362. 


“Place” 48 C. J. p 1216. 


77. Standard D. [quot Chicago, 
etc., R. Co. v. Petroleum Refining Co., 
39 F. (2d) 629, 630]; Harrison v. 
Fortlage, 161 U.S. 57, 63, 16 SCt 488, 
40 L. ed. 616 [cit Lamborn v. Log 
ae Products Co., 291 Fed. 435, 


“On board” see On § 8. 
“Shipment” post p 1153. 
“Wessel” [40 Cyc 196], 


78. Webster Int. D. [quot Bird v. 
State, 131 Tenn. 518, 528, 175 SW 554, 
556, AnnCas1917A 634]. 


“Transportation” [38 Cyc 947]. 


79. See Robertson vy. Wilder, 69 
Ga. 340, 345. 


80. See supra § 6. 


81. Chicago, etc., R. Co. v. Petro- 
leum Refining Co., 39 F. (2d) 629, 630. 


82. Standard D. [quot Chicago, 
etc., R. Co. v. Petroleum Refining Co., 
39 B. (2d) 629, 630]. 


“Convey” 13°(G.r J. p 893. 


83. Webster Int. D. [quot Bird y. 
State, 131 Tenn. 518, 528, 10S SW 554, 
AnnCas1917A 634]. 


“Send” ante p 124. 


84. Chicago, etc., R. Co. v. Petro- 
leum Refining Co., 39 F. (2d) 629, 631. 


85. State v. Carson, 147 Iowa 561, 
568, 126 NW 698, 140 ‘AmSR 330. 


86. Chicago, etc., R. Co. v. Petro- 
leum Refining Co., 39 F. (2d) 629, 631. 


[a] “Expresses the idea of effect- 
ing movement by bearing, and it be- 
longs to the same species as the 
words carry, convey, or transport.” 
Chicago, etc., R. Co. v. Petroleum Re- 
fining Co., 39 F. (2d) 629, 631. 


“Carry” 10 C. J. p 1240. 


87. Webster Int. D. [quot Bird vy. 
State, 131 Tenn. 518, 528, 175 SW 554, 
AnnCasl917A 634]. 


88. Chicago, etc., R. Co. v. Petro- 
leum Refining Co., 39 F. (2d) 629, 631; 
Bird v. State, 131 Tenn. 518, 527, 175 
SW 554, AnnCasl1917A 634, 
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deliver®® for shipment,®® or to a common earrier,®! 
forwarder, express company, ete.,°? for transporta- 
tion,®? whether by land or water or both;°4 to load 
for transportation;°® to put on board the vehicle 
which is to transport;°® to send by an established 
mode of transportation;®* to transport.°® 


[§ 8] c. Special Applications. The word is de- 
fined, also, in special connections,®® as to get rid 
and it has been said to be 
“receive and carry;”? and sometimes 


of ;1 
equivalent to 


to send away ;” 


89. Century D. [quot State v. Lie- 
ber, 143 La. 158, 78 S 431, 432]; State 
y. Bayer, 938 Oh. St. 72, 112. NE 197, 
198. See Noble v. Peo., 67 Colo. 429, 
180 P 562, 563; State v. Carson, 147 
Iowa, 561, 562, 126 NW 698, 140 Am 
SR 330; Bird v. State, 131 Tenn. 518, 
BYVAL 175 SW 554, AnnCasl917A 634. 


[a] Change of custody.—(1) “To 
ship . implies a change of cus- 
Bird v. State, 131 Tenn. 518, 
Beit D SW bo 4, AnnCas1917A 634. 
(2) “Means a change of custody.” 
Noble v. Peo., 67 Colo. 429, 180 P 562, 
563. 

[b] “Does not include the subse- 
quent carriage.’”—Lamborn v. Log 
Cabin Products Co., 291 Fed. 435, 438; 
State v. Bayer, 93 Oh. St. (2, 112 NE 
197, 198 (adding “of the goods”). 

[c] “To deliver’ compared.—Bird 
v. State, 131 Tenn. 518, 528, 175 SW 
554, AnnCas1917A 634. 


“Deliver” 18 C. J. p 476. 


90. State v. Lieber, 143 La. 158, 
78 S 431, 432. 

{a] “ ‘To deliver for shipment’ and 
‘to ship’ mean the same_ thing.” 
State v. Lieber, 143 La. 158, 78 S 431, 
432. 

91. Century D. [quot State v. 
Lieber, 148 La. 158, 78 S 431, 432]; 
State v. Bayer, 93 Oh. St. iz. 112 NE 
LOT, 1932 

“Common carrier’ see Carriers § 1 
and cross references thereunder. 


92. Century D. [quot State v. 
Lieber, 143 La. 158, 78 S 431, 432]. 


“Express company” see Carriers § 


“Porwarder” 26 C. J. p 1002. 


98. Century D. [quot State v. 
Lieber, 143 La. 158, 78 S 431, 432]; 
State v. Bayer, 93 Oh. Stiatl2, 112 NE 
197, 198. 

94. Century D. [quot State v. 
Lieber, 148 La. 158, 78 S 431, 432]; 
State v. Bayer, 93 Oh. St. 72, 112 NE 
Oe OSs 

95. State v. Carson, 147 Iowa 561, 
563, 126 NW 698, 140 AmSR 330 (de- 
fining “shipped” yy See Midland Nav. 
Co. v. Dominion El. Co., 6 Ont. L. 432, 
439. 

“Toad”? 38 C. J. p 125. 


96. U. S. v. Alaska Cons. Can- 
neries, 2 F. (2d) 614, 616 (where it is 
said “the word 2 often if “not 
generally means [this]’’). 


97. Standard D. [quot Chicago, 
etc., R. Co. v. Petroleum Refining Co., 
39°F. (2d) 629, 6381). See State v. 
Bayer, 93 Oh. St. 72, 112 NE 197, 199. 


[a] “Send or ship . . by ex- 
press.”—State v. Bayer, 93 Onn St: 
2 iQ aINGa) LOT, 199° 


98. Chicago, ete., R. Co. v. Petro- 
leum Refining Co., 39 EF. (2d) 629, 
631; Burton v. State, 135 Ark. 612, 
206 SW 51, 52. 


SHIP 


{a] “To transport”? synonymous. 
—Burton v. State, 135 Ark. 612, 206 
SW .51, 52 (in liquor statute, ‘‘the 
words apply to the carrier and not 
the consignor’’). 


“Transport” [38 Cyc 946]. 
99. See cases infra this section. 


1. Webster Int. D. [quot Bird v. 
State, 131 Tenn. 518, 528, 175 SW 554, 
AnnCasl917A 634]. 


2 Webster Int. D. 
State, supra]. 

3. Louisville, ete., R. Co. v. God- 
man, 104 Ind. 490, 493, 4 NE 163. 


[a] In sustaining sufficiency of 
complaint alleging that railroad com- 


[quot Bird v. 


pany “refused to ship said cattle, io 
the court said: “The word ‘ship,’ as 
here used, is not an appropriate 


word, but in the connection in which 
it is used it was meant to be, and un- 
der our liberal rules of pleading may 
be regarded as, the equivalent of to 
receive and carry.’ Louisville, etc., 
R. Co. v. Godman, 104 Ind. 490, 4938, 4 
NE 163. 


MCarry” 10C) Jz p 2240; 
“Receive” 52 C. J. p 1191. 


4 Illinois Fuel Co. v. Mobile, 
etc., R. Co., 319 Mo. 899, 8 SW (2d) 
834, 846 [cit Century D. (sub verbo 
“pill? als 

[a] “The transitive verb ‘bill’ has 
a common and well-known usage in 
railroad and shipping circles, synon- 
ymous with ‘ship.’”’ Illinois Fuel Co. 
v. Mobile, ete., R. Co., 319 Mo. 899, 8 
SW (2d) 834, 846. 


5. Louisville, etc., R. Co. v. God- 
man, 104 Ind. 490, 498, 4 NE 163. 


6. State v. Lieber, 143 La. 158, 78 
S 4381, 432. 


7. Noble v. Peo., 67 Colo. 429, 180 
P 662, 563. 


[a] “Means a change of custody.” 
an ores v. Peo., 67 Colo. 429, 180 P 
562, 563. 


{b] Held neither “shipping” nor 
“delivering.’’—Construing Prohibition 
Act (1915) § 10, the court said: “The 
carriage of one’s own liquor that he 
had purchased and had in the state 
before the - act went into ef- 
fect, . for his own private use, 
is neither a shipment nor a delivery.” 
Noble v. Peo., 67 Colo. 429, 180 P 562, 
563. To same effect Bird v. State, 
131 Tenn. 518, 527, 175 SW 554, Ann 
Cas1917A 634. 


8. See Shipment post § 2. 


9. Coloreraft Co. v. American 
Packing Co., (Mo. A.) 216 SW 831, 
834. 


[a] “Phrase . - has been often 
defined, generally being held to mean 
within a reasonable time under the 
circumstances of the case.’’ Color- 
eraft Co. v. American Packing Co., 
(Mo. A.) 216 SW 831, 834. 


10. Grays Harbor Comm. Co. v. 


as synonymous with “to bill.’ 


[§ 9] d. Phrases. 
and ship,”® “did ship,”® “ship and deliver,”’ “ship 
and shipment,’ “ship as soon as possible,’”’® “ship 
at once,”’?® “ship goods by rail or express, 
or earry,’”’!2 “ship or deliver for shipment,”’*? “ship 
to,”14 “ship us at once,”1® “to ship by,”** and “ ‘to. 
ship by’ a certain vessel.”’?7 


[ 10] 2. Shipped.+* ; 
nary2° meaning of the word “shipped,” in common 


“Agreed . . . to receive 


11 “ship 


The natural,!® and ordi- 


Yakima Valley Producers’ Assoc., 


130 Wash. 567, 228 P 600, 601. 


[a] “The term . . means with 
all reasonable haste consistent with 
fair business activity.” Grays Har- 
bor Comm. Co. v. Yakima Valley Pro- 
ducers’ Assocs, 130 Wash. 567, 228 P 
600, 601. 

11. Standard D. [quot Chicago, 
etc., R. Co. v. Petroleum Refining Co., 
39) EY (2a). 629; 56310] 


12.. State v. Lieber, 143 La. 158; 
78 S 431, 432. 


13. U. S. v. Alaska Cons. Can- 
neries, 2 F. (2d) 614, 616. 

14. U. S. v. Alaska Cons. Can- 
neries, supra; Hoffman v. Gosline, 


172 Fed. 1138, 116, 96 CCA 318. 


[a] As not implying control in 
transit.—“‘The words ‘ship to’ a per- 
son named ‘at’ a specified place, are 
hardly calculated to reveal a purpose 
to control in transit, so much as an 
order for delivery of the thing at the 
place named.” Hoffman v. Gosline, 
1%72, Wed. 1138, 116, 96 CCA-31s: 


[b] Held not to require consign- 
ment to be in consignee’s name.— 
Hoffman v. Gosline, 172 Fed. 113, 116, 
96 CCA 318. 


[c]| Implies completion.—In Food 
and Drugs Act, § 2 (21 USCA § 2), 
prohibiting the introduction into any 
state or territory from any other 
state or territory of any article of 
adulterated or misbranded food or 
drugs, and making it a misdemeanor 
for any person to “ship from 
any state or territory . .. to any 
other state or territory” such article, 
the words “ship . to’ held to im- 
ply a completed transportation. U.S. 
v. Alaska Cons. Canneries, 2 F. (2d) 
614, 616. 

[d] “Ship” distingnished.—U. S. 
v. Alaska Cons. Canneries, 2 F. (2d) 
614, 616. 

15. Bentley v. Levy, 61 Que. Su- 
per. 322, 325. 


16. Lamborn y. DOE, Cabin Prod- 
ucts Co., 291 Fed. 435, 438. 


17. Harrison vy. Fortlage, 161 U. 
S. 57, 68, 16 SCt 488, 40 L. ed. 616: 
Hoffman v. Gosline, 172 Fed. 113, 


116, 96 CCA 318. 


[a] “Means simply ‘to put on 
board,’ not including the subsequent 
carriage.” Harrison v. Fortlage, 161 


U. S._57, 68, 16 SCt 488, 40 L. ed. 616 
{eit Lamborn v. Log Cabin Products 


Co., 291 Fed. 435, 438; Hoffman v. 
ie 172. Fed. 113, 116) 96 CEA 
18. Construed with “shipment” 


see Shipment § 2. 


19. Mora v. Havemeyer, 121 N. Y. 
179, 187, 24 NE 297, 8 DRA’ 245% 
Bowes v. Shand, 2 App. Cas. 455, 464. 


20. State v. Carson, 147 Iowa 561, 
563, 126 NW 698, 140 AmSR 330; Mora 
v. Havemeyer, 121 ING, Nee Ure 187, 24 
NE 297, 8 LRA 245. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SHIP 


maritime or mercantile usage,”! is delivered to a car- 
rier;** placed on board of a vessel,?? for the pur- 
chaser or consignee, to be transported at his risk;?+4 
put on board.?® When employed the term may have 
reference to loading for transportation,?® or to the 
putting of goods on board a vessel and taking a bill of 
lading therefor.*? It is said that the word implies 
a past fact,?® in the sense of “placed,” “separated” 

“set apart” ;°° and that its synonyms are “borne,” 
“earried,’ “conveyed” and “transported;’?° but 
that it is distinguished from “drawn” or “pulled.’’?+ 


Phrases: “Shipped again as soon as_ practica- 
ble,”®? “shipped ‘as soon as possible,’ ”*? “shipped 
in March,”’+ “shipped on board,’’?> “shipped ‘on 
deck,’ ”3® “shipped or water borne,”** “shipped to,’”?® 
“shipped ‘under deck,’ ”*° “shipping or to be shipped 
during this month,”*® “to be shipped at Madras 

. . during the months of March and/or April,”*1 
and “to be shipped meat Half as soon as possible. 


21. Fisher v. Minot, 10 Gray 
(Mass.) 260, 262 [quot Mora v. Have- 
meyer, 121 N. Y. 179, 188, 24 NE 297, 
8 LRA 245]. 


22. Young v. Flickinger, 75 Cal. A. 
172, 242 P 516 (“railroad car- 


Bet Asn Onno os 
[a] 


port and not . 


23. Fisher v. Minot, 10 Gray 
(Mass.) 260, 262 [quot Mora v. Have- 
meyer, 121 N. Y. 179, 188, 24 NE 297, 


8 LRA 245]. port duties). 


24. Fisher v. Minot, 10 Gray Bee aerate Co. v. 
(Mass.) 260, 262 [quot Mora v. Have- 835 “8 
meyer, 121 N. Y. 179, 188, 24 NE 297, : 
8 LRA 245]. Pan 
25. Mora v. Havemeyer, supra : 
[quot Bowes v. Shand, 2 App. Cas. [a] 


455, 473 (both cit Lamborn v. Log 
Cabin Products) Co., -291 “Fed. 435, 
438)]; Lishman v. Christie, 19 Q. B. 
D. 333, 338 [quot Crossfield v. Kyle 
Shipping Co., [1916] 2 K. B. 885, 891]. 


26. State v. Carson, 147 Iowa 561, 
563, 126 NW 698, 140 AmSR 330. See 
Grant v. Coverdale, 9 App. Cas. 470, 
475, 478. 


not shipped 


35. 


36. 


‘“Wleans as soon as practica- 
ble in the course of navigation and 
having regard to the facilities of the 
to the convenience 
of the merchant’s business.” 
rier’). American Oil Co. v. London Port Au- 
thority, [1914] 1 K. B. 14, 20, 25 (con- 
struing act exempting transhipped 
or reshipped goods from payment of 


(Mo, A.) 216 SW 831, 
Bowes v. Shand, 2 App. Cas. 


“Goods put on board . .. in 
February, and so completely put on 
board and shipped that bills of lad- 
ing were signed for them 
in March.” 
Shand, 2 App. Cas. 455, 484 


Crossfield v. 
o., [1916] 2 K. B. 885, 891; 
Ve Christie, 19°Q2 8. Da 333q 308. 


Rosenfeld v. The Fort Lara- 
mie, 32 Austr. C. L. R. 25, 36. 
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Half two months later.’’42 


[§ 11] 3. Shipping. The participle “shipping” 
may, of course, be employed with the same meaning 
that the term has when used in the present tense 
“ship,”#3 and has been distinguished from “land- 
ing.”** Further, “shipping” may be used as a noun, 
as referring to the act or business of one who ships,*? 
or as referring to vessels generally,*® or as referring 
to tonnage.** Too “shipping” may be employed as 
an adjective,#® as in the phrases “shipping arti- 


cles,”#® “shipping business,”®° “shipping commis- 
sioner,”°t “shipping cotton,”°? “shipping  facili- 
ties,”°’ “shipping instructions,’®* and “shipping 
price.’’55 


Shipping business.°* In its broadest extent, any 
and every kind of business relating to ships ;57 the 
business of forwarding or shipping goods to a ter- 
minal point.®§ Phrases : “Engaged in doing a ship- 
ping business,”®® and “shipping and commission 


with.—A contract for the sale of cer- 
tain silks, providing: “Goods to be 
shipped per sailer/steamer. Half as 
soon as possible. Half two months 
later,’ held not complied with where 
“a small portion of the goods—about 
two-ninths—was shipped . . . on 
21st Oct. 1920. Another portion, 
about four-ninths was shipped . . 
on 17th Nov. 1920, and the balance, 
about one-third, was shipped 

on 13th Dec. 1920.” Bowes v. Cha- 
leyer, 32, Austr; Ci lz Rv 1597 168? 


43. See supra §§ 6-9. 


44. Robertson v. Wilder, 69 Ga. 
340, 345; Lesesne v. Young, 33 S. C. 
543, 552, 12 SE 414. See also Land 
35 C. J. p 934 notes 68-75. 


45. Webster New Int. D. 


Anglo- 


American 


27. Bowes v. Shand, 2 App. Cas. 
455, 464 [cit State v. Carson, 147 
Iowa 561, 562, 126 NW 698, 140 Am 
SR 330; Mora v. Havemeyer, 121 N. 
Y. 179, 187, 24 NE 297, 8 LRA 245]. 


28. Fisher v. Minot, 10 Gray 
(Mass.) 260, 262. 


29. Fisher v. Minot, supra. 
“Separate” ante p 130. 
“Set apart” see Set post. 


30. Chicago, etc., R. Co. v. Petro- 
leum Refining Co., 39 F. (2d) 629, 
631. 


“Carried” 10 C. J. p 1240 text and 
note 9. 


“Transported” 
14]. 
31. Chicago, etc., 


Jleum Refining Co., 
631. 

[a] “Drawn” or “pulled” not in- 
terchangeable.—‘“It is impossible for 
one thinking straight, to substitute 


[88 Cyc 947 note 


R. Co. v. Petro- 
Sore, 2a) ) 629; 


therefor the words ‘pulled’ or 
wmrawn. Chicago, etei” RR. Conv: 
Petroleum Refining Co., 39 F. (2d) 
629, 631. 

“Drawn” 19 C. J. p 763 text and 
notes 53, 54. 


ote ee 51 C. J. p 90 text and note 


OilenCo, AV, 
PLOD4) LIK: 


32. Anglo-American 
London Port Authority, 


37. U.S. v. Open Boat, 27 F. Cas. 
No. 15,967, 5 Mason 120. 


ns me BRM IS 
neries, 2 F. (2d) 614, 616. 


39. Rosenfeld v. The Fort Lara- 
Mie 32a PA ustr (Cy les 25,5 36), 


40. Harrison v. Fortlage, 161 U. S. 
57, 63, 16 SCt 488, 40 L. ed. 616 [quot 
Lamborn v. Log Cabin Products Co., 
291 Fed. 435, 438]. 


41. Bowes v. Shand, 2 App. Cas. 
455, 462 [cit State v., Carson, 147 
Iowa 561, 562, 126 NW 698, 140 AmSR 
330; Bowes v. Chaleyer, 32 Austr. C. 
L. R. 159, 188, and quot Lamborn v. 
Log Cabin Products Co., 291 Fed. 435, 
438; Mora v. Havemeyer, 121 N. Y. 
179, 187, 24 NE 297, 8 LRA 245]. 


42. Bowes v. Chaleyer, 32 Austr. 
Cee Ra l5 9 87. 


[a] Held to mean (1) “Divide the 
goods into two shipments, and ship 
half the quantity in one ship as soon 
as possible, and ship the other half 
two months after the first half has 
been shipped.” Bowes v. Chaleyer, 
VoAUStin Cally Ee Loon I6. C2). hha 
the goods are to be shipped in equal 
parts, the first part as soon as pos- 
sible, and the second part two months 
after the first part has been shipped.” 
Bowes v. Chaleyer, 32 Austr. C. L. 
el DO pe oas 


[b] Stipulation held not complied 


: > were 46. Webster New Int. D. See also 
Bowes V.|/ Shipping post. 
vers a 47. Webster New Int. D. 
Kyle Shipping 
Lishman 48. See cases infra notes 49-66. 
49. See Seamen §§ 30-54. 
50. See infra text and notes 57-60. 
51. See Seamen §§ 795-807. 
52. See infra text and note 62. 
f = 53. See Carriers §§ 43, 44, 67-99. 
v, Alaska Cons. Can See also Shipping post. 
54 See Carriers §§ 83-86. See 


also Sales §§ 334-340 
55. See infra text ad notes 65, 66. 
56. See generally Shipping ante. 


57. De Wolf v. Crandall, 31 N. Y. 
Super. 556, 566. 


[a] “Commission business” dis- 
tinguished.—De Wolf v. Crandall, 31 
N. Y. Super. 556, 566. ‘Commission 
business”! 12 C. Jap 145, 


[b] “May include ship-building.’— 
De Wolf v. Crandall, 31 N. Y. Super. 
556, 566. “Shipbuilding” post. 


58. See Ex p. Bellamy, 17 N. D. 140, 
143, 114 NW 376 (business of ship- 
ping grain). 


59. Ex p. Bellamy, supra. 


[a] In North Dakoto Rev. Code § 
2244, declaring that flour mills doing 
a shipping business are public ware- 
houses, “The words ‘engaged in doing 
a shipping business’ as used in the 
statute, were intended to mean en- 
gaged in shipping grain to terminal 
points, received by customers, in like 
manner in which elevator companies 
are thus engaged in doing a shipping 
business.” Ex p, Bellamy, 17 N. D. 
140, 148, 114 NW 876. 
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business.’’®° 


Shipping cotton. Putting the cotton®! on board 
of a ship to be transported.*? 


Shipping price.°* The current price®* of the com- 
modity at the port of shipment, at the precise time 
when such shipment is made.®® The term is said not 
to be equivalent to “reasonable price.”*® 


{§ 12] C. Used Adjectively—1. In General. Both 
in the nominative form “ship” and in the possessive 
form “ship’s” the term may be used adjectively in 
connection with other words.** 


Ship carpenter or builder.°* A builder and repair- 
er of vessels.®° 


Ship carpentry. The business’® of a ship carpen- 
ter or ship builder.’ 


Ship chandler.’°% One who deals in cordage, can- 
vas, and other furniture of ships.’* 


Ship channel.*?, That part of the water on which 
vessels move;7* and in which, it has been said, the 
water is deep enough for vessels of large size.’* The 
term has been construed in a statute setting out the 
boundaries of a municipality,’> as meaning the line 


[b] Held not “engaged in doing a|[§ 10. 


SHIP 


of low tide;7* and comprising the waters left free 
to navigation.*7 


Ship keeper.78 Ordinarily nothing more than a 
watchman’® having guard of a vessel anchored in 
harbor, or lying at a wharf or in a dock.*°® 


Ship receipt.81 The written acknowledgment of 
the mate, receiving cargo, acknowledging the receipt 
of the goods on board, describing them by the marks 
on them or the packages.*? 


Ship’s bill.8? A bill of lading** retained by a 
ship, designed only for information and convenience, 
and not for evidence as between the parties of what 
constituted their agreement.*® 


Ship’s company.°® A term said to mean the same 
as the crew’* of a ship.*§ 


Ship’s husband.8® An expressive maritime 
phrase®® to designate a class of agents, whose chief 
employment it is, among other things, to purchase 
the ship’s stores for her voyage, and to make dis- 
bursements for the ship’s use, and to make ont an 
account of these transactions for their employers, 


Front Co., 118 Cal. 160, 180, 50 P 277 
[quot Western Pac. R. Co. v. South- 


shipping business.”—Corporation en- 70. 


gaged in operating a flour mill and 
solely engaged in manufacturing 
grain into flour. Ex p. Bellamy, 17 N. 
D. 140, 1438, 144, 114 NW 876. 


60. De Wolf v. Crandall, 31 N. Y. 
Super. 556, 566. 


[a] Construing covenant not to 
engage in similar business upon Sale 
of a “shipping and commission busi- 


ness” the “precise character, nature, 
and extent of the business . 
‘conducted’ and carried on. . . [as 


such business] . cannot be sat- 
isfactorily ascertained from the con- 
tract itself.” De Wolf v. Crandall, 
31 N. Y. Super. 556, 566 (holding evi- 
dence, aliunde the contract, neces- 
sary to show what was the precise 
business so carried on). 


61. “Cotton” 15 C. J. p 349. 


62. Lesesne v. Young, 33 S. C. 5438, 
552, 12 SH 414, 


63. “Price” 49 C. J. p 1344. 

64, “Price current” 49 C. J. p 1345. 

65. Aceval v. Levy, 10 Bing. 376, 
383, 25 ECL 180, 131 Reprint 949. 


[a] So construed in phrase: ‘At 
the then shipping price at Gijon in 
Spain.” Aceval v. Levy, 10 Bing. 376, 
389, 25 ECL 180, 131 Reprint 949. 


66. Aceval v. Levy, 10 Bing. 376, 
383, 25 ECL 180, 131 Reprint 949. 


“Reasonable price” see Reasonable 
52 C. J. p 1187 text and note 34. 
67. See infra this section. 


68. See Maritime Liens §§ 31-34 
(ien for repairs); Seamen § 2 text 
and notes 380, 66 (carpenter as. sea- 
man). 


“Builder” see Building and Con- 
struction Contracts § 2. 


“Carpenter” 9 C. J. p 1293. 


69. Peo. v. New York Floating Dry 
Dock Co., 68 HowPr (N. Y.) 451, 453. 


[a] Held not to be “manufactur- 
er.’—Peo. v. New York Floating Dry 
Dock Co., 63 HowPr (N. Y.) 451, 453. 


“Manufacturer” see Manufactures 


“Business” 9 C. J. p 1101. 


71. Peo. v. New York Floating Dry 
Dock Co., 63 HowPr (N. Y.) 451, 453. 


[a] Held not to be “manufactur- 
ing.”’—Peo. v. New York Floating Dry 
Dock Co., 683 HowPr (N. Y.) 451, 453. 


Flam orien cles aa see Manufactures 


70%. See Maritime Liens § 30. 


71. Weaver v. The S. G. Owens, 29 
HGas. Now Liedi0 a) Wall. dirt359- 


[a] Origin and scope of word dis- 
cussed.——Weaver v. The S. G. Owens, 
29) Cas. Now iij3sl0; Liwialls Iriss59- 


5 “Furniture of ship’ see Furniture 
6. 


72. “Channel? 11 C. J. p 287. 


73. The Oliver, 22 Fed. 848, 849. 
See Collision § 1 text and note 81, 11 
Ons ge) a KOuIe 


[a] “Fairway” compared.—The 
Oliver, 22 Fed. 848, 849. “Fairway” 
see Collision § 212. 


74 The Oliver, 22 Fed. 848, 849. 
But see cases infra notes 76, 77. 


75. Act. "Cal, “May ~4, °1852' [St: 
(1852) p 180 e 107 (incorporating 
town of Oakland)]. See also Bounda- 
ries §$ 63, 64. 


76. Oakland v. Oakland Water 
Front Co., 118 Cal. 160, 180, 50 P 277 
[quot Western Pac. R. Co. v. South- 
ern Pac. Co., 151 Fed. 376, 886, 80 
CCA 606 (rev 144 Fed. 160, 188); Oak- 
land v. Buteau, 180 Cal. 83, STS Lot 
170; Oakland v. Wheeler, 34 Cal. A. 
442, 446, 168 P 23]. 


[a] Held not to mean 
fathom line.’”—Oakland v. Oakland 
Water ront, Coy, hho. Cale .lu6 0c Wee 
50 Peori here Western Pack IR: Co. Vv. 
Southern Pac. Co., 151 Fed. 376, 387, 
80 CCA 606 (rev 144 Fed. 160, 186): 
Oakland v. Buteau, 180 Cal. 83, 88, 
179 P 170; Oakland ‘3 Wheeler, 34 
‘Cal A. 442) 446, 168 P 23]. 


What constitutes high or low wa- 
ter mark in tide waters see Bounda- 
ries § 74. 


77. Oakland vy. 


“three 


Oakland Water 


ern Pac. Co., 151 Fed. 376, 386, 80 CCA 
606 (rev 144 Fed. 160, 188)]. 


78. See also Admiralty § 86 (ju- 
risdiction over claim for services of 
ship keeper); Seamen § 2 text and 
notes 58, 81. 


79. “Watchman” [40 Cyc 537]. 


80. Gurney v. Crockett, 11 F. Cas. 
No. 5,874, 1 Abb. Adm. 490 ae 
The Sirius, 65 Fed. 226, 230]. 


81. See Shipping post. 
“Receipt” 52 C. J. p 1190. 


82. Peo. v. Bradley, Sheld. 576, 4 
Park..Cra CNSR) 0245) 224%, 


83. See Shipping post. 


: i “Bill of lading’ see Carriers 
51. 


5. The Thames, 14 Wall. 
98° 105, 20 L. ed. 804. 


86. See generally Seamen 56 C. J. 
p 899. 


87. “Crew” 15 C. J. p 1454. 


88. U. S. v. Libby, 26 F. Cas. No. 
15,597, 1 Woodb. & M. 221, 231; U. 
Ss. v. ‘Winn, 28 F. Cas. No. 16,740, 3 
Sumn. 209, 215. 


[a] ‘Crew’ and ‘ship’s company’ 
are used as exact equivalents [in Act 
Of 1820) ch. 118) $8) 8-522) Ue Saae 
Winn, 28 FE. Cas. No. 16,740, 3 Sumn. 
209, 215. 


[b] Held to embrace all the offi- 
cers as well as the common seamen. 
U. S. v. Winn, 28 F. Cas. No. 16,740, 

3 Sumn., 209, 215. 


[c] “A mere passenger, from the 
laws of Oleron down to the present 
day, is not considered one of the crew 
or Ship’s ecompany:..-+« Wiesiwive Eeehys 
sev aegis No. 15,597, 1 Woodb. & M 


89. See Marine Insurance §§ 10, 12 
(insurable interest of ship’s husband 
or agent); Maritime Liens § 14 (lien 
of ship’s husband); Seamen 56 C. J. 
p 899; Shipping post. 


90. Story Agency § 35 [quot Gil- 
eae v. Winberg, 4 Daly (N. Y.) 318, 


(U. S.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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SHIP—SHIPMENT 


the owners of the ship;°* an agent®? of the owner 
of the ship;®* the general agent?4 of the owner 
in regard to all the affairs of the ship in the home 
port;°° the person who in the home port, where 
the vessel belongs, does what the owner would oth- 
erwise do;°® a “steward?” at land to the owner of 
the ship, as the officer bearing that name is on board 
when the ship is at sea;®°* sometimes merely an 
agent for conducting the necessary measures on the 
return of the ship to port.®® 


Ship timber.t Among those who deal in the arti- 
cle, a term which has a somewhat definite meaning, 
as much so as “cord wood,” “merchantable boards,” 
or the like.” 


Other phrases: “Ship broker,”® “ship canal,’ 
“ship’s agent,”® “ship’s launch,”® “ship’s papers,”? 
“ship’s provisions necessary for voyage,’’® “ship’s 
stores,”® and “[ship’s] ‘tackle, apparel, and furni- 
ture.7.240 

SHIP BROKER.!1 

SHIP BUILDER.1? 


SHIPBUILDING. Naval architecture or construc- 
tion;! the art of constructing ships and other ves- 
sels.+4 
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Phrase: “Shipbuilding operations.”25 
SHIP CARPENTER.1¢ 

SHIP CARPENTRY.7 

SHIP CHANDLER.'8-19 

SHIP CHANNEL.?° 

SHIP KEEPER.?1 


SHIPMASTER.?2 The captain?* or master?‘ of 
a merchant ship,*° appointed and put in command 
by the owner, and having general centro] of the ves- 
sel and cargo, with power to bind the owner by his 
lawful acts and engagements in the management of 
the ship.?° 


SHIPMENT.?7[§ 1] A. In General. This word, 
it is said, has a well-established,?® or a well-under- 
stood?® ordinary meaning, in the law relating to 
shipping; and its signification is uniform;*° al- 
though it is used in two senses, the one being the act 
of shipping,?! and the other the thing shipped.*? 


[§ 2] B. As Act of Shipping. The act®* or proc- 
ess*4 of delivering to a common carrier for trans- 
portation or forwarding,®® of dispatching,®® of hay- 
ing goods transported to a designated place,** of 


16. 


91. 
Livermore Agency [both quot Mul- 
don v. Whitlock, 1 Cow. (N. Y.) 290, 
307, 18 AmD 533]. 


92. “Agent? see Agency §§ 4, 5. 


93. McCready v. Thorn, 51 N. Y. 
454, 458 [quot Chase v. McLean, 130 
N. Y. 529, 534, 29 NE 986]; Webster 
v. The Andes, 18 Oh. 187, 214. 


94. “General agent” see Agency § 
5. 


95. Story Agency § 35 [quot 
Mitchell v. Chambers, 43 Mich. 150, 
161, 5 NW 57, 38 AmR 167]. 


Gillespie v. Winberg, 4 Daly 
«(N. Y.) 318, 322. See Chase v. Mc- 
Lean, 130 N. Y. 529, 29 NE 986; Mc- 
Cready v. Thorn, 51 N. Y. 454, 457; 
Muldon v. Whitlock, 1 Cow. (N. Y.) 
290, 307, 18 AmD 533. 


[a] Who may be: (1) Managing 
owner. McCready v. Thorn, 51 N. Y. 
454, 458. (2) One of the part-owners 


or a stranger. 3 Kent Comm. 157 
[quot Mitchell v. Chambers, 43 Mich. 
150, 160, 5 NW 57, 38 AmR 167]. (3) 
Part owners. Muldon v. Whitlock, 1 
Cow. (N. Y.) 290, 307, 18 AmD 533 
(where it is said: “The fact that 
they [ship’s husbands] were also 
part owners, does not alter the 
case’). ' 


97. “Steward” [36 Cyc 1277]. 


98. Beawes Lex Mercatoria p 47 
[quot Gillespie v. Winberg,.4 Daly 
(N., Y.) 318, 321, and cit Muldon v. 
Whitlock, 1 ‘Cow. GNEVY jeao0,, 307, 13 
AmD 533]. 

99. 3 Kent Comm. p. 
Mitchell yv. Chambers, 43 Mich. 
160, 5 NW 57, 38 AmR 167]. 


1. “Timber” [38 Cyc 305]. 


2. Pillsbury v. Locke, 33 N. H. 96, 
102, 66 AmD 711. See also Logs and 
Logging § 36. 

“Board” 8 C. J. p 1130 text and note 
90. 


“Cord wood” see Cord 13 C. J. p 
1235 text and notes 14-16. 


“Merchantable” 40 C. J. p 647. 
3. See Brokers § 8. 


157 [quot 
150, 


Beawes Lex Mercatoria p 47; 4, 


See Canals 9 C. J. p 1123. 
5. See Shipping post. 


6 Emerigon Ins. (Boston ed, 1850) 
p 144 [quot Dennis v. Home Ins. Co., 
136 Fed. 481, 482]. 


[a] As rigging and apparel.—‘“A 
ship’s launch is comprised in the rig- 
ging anid apparel of the ship, because 
it is absolutely necessary for the nav- 
igation.” Emerigon Ins. (Boston ed, 
1850) p 144 [quot Dennis v. Home Ins. 
Co., 186 Fed. 481, 482]. 


7. See Shipping post. 


8. eerie Harbour Comrs., v. 
Will, [1916] S. 07. 


9. Wilson v. ae de 38 Austr. 
Coe aot, 5 


As exempt from customs duties see 
Customs Duties § 59 text and note 61. 


10. The Hope, 191 Fed. 2438, 245. 


11. See Brokers § 8; Maritime 
Liens § 14; Shipping post. 


12. See Ship § 12. 

13. Webster New Int. D. 
“Architecture” see Architects § 2. 
“Construction” 12 C. J. p 1297. 


14. Webster New Int. D. See Zah- 
ler v. Department of Labor, ete., 125 
Wash, 410, 417, 217 P 55. 


“Ship” ante. 
“Wessel” [40 Cyc 196]. 


15. Zahler v. Department of La- 
bor, etc., 125 Wash. 410, 417, 217 P 55. 


[a] Held within Workmen’s Com- 
pensation Act.—Under Remington 
Comp. St. § 7674, specifying ‘“‘ship- 
building operations” as one of the 
hazardous occupations within the 
Workmen’s Compensation Law, the 
employment of a carpenter working 
on an uncompleted ship held within 
the compensation law though the ship 
had been launched into the naviga- 
ble waters of the United States, such 
employment not falling exclusively 
within admiralty jurisdiction or the 
general maritime law. Zahler v. De- 
partment of Labor, etc., 125 Wash. 
410; 417%, 427, 217 RP 55, ~See. also 
Workmen’s Compensation Acts § 32. 


See Ship § 12. 
17. See Ship § 12. 
18-19. See Ship § 12. 
20. See Ship § 12. 
21. See Shiv & 12, 


22. See Master § 1 text and notes 
59-65 and cross references thereun- 
der; Seaman § 2 text and notes 45, 71 
(master as seaman); Shipping post. 


23. “Captain” 9 C. J. p 1281. 
24. “Master” 38 C. J. p 1384. 
“Master of a ship” 38 C. J. p 1385. 


; 25. “Merchant ship” see Merchant 
Wide 


26. Black LL. ‘D: 

27. See generally Carriers 10 C. J. 
p 1; Shipping post. See also Ship 
ante 

28. Lamborn v. Log Cabin Prod- 
ucts Co., 291 Fed. 435, 439 

29. Young v. Flickinger, 15 Cal 


A. 171, 175, 242 P 516. 


30. Clark v. Lindsay, 19 Mont. 1, 
4, 47 P 102, 61 AmSR 479. 


31. See infra § 2. 
32. See infra § 3. 


33. Century D. 
Lindsay, 19 Mont. 1, 4, 47 P 102, 61 
AmSR 479]; Webster D.; Worcester 
D. [both quot Mora v. Havemeyer, 
121 N.Y. 179, 187, 24 NE 297, 8 ‘LRA 
245]; Winston Simplified D. [quot 
Chicago, etc., R. Co. v. Petroleum Re- 
fining Co., 39 F. (2d) 629, 681]; Camp- 
bell River Mills Co. v. Chicago, etc., 
R. Co., 42 F. (2d) 775, 777; Bentley 
v. Levy, 61 Que. Super. 322, 324. 


34. Winston Simplified D. [quot 
Chicago, etc., R. Co. v. Petroleum Re- 
fining Co., 39 F. (2d) 629, 631]. 


35. Bentley v. Levy, 61 Que. Su- 
per. 322, 324. 


36. Century D. [quot Clark v. Lind- 
say, 19 Mont. 1, 4, 47 P 102, 61 AmSR 
479]; Campbell River Mills Co, v. 
Chicago, etc., R. Co., 42 EF. (2d) 775, 
htt 


37. 


[quot Clark v. 


Winston Simplified D. [quot 


1154 [57 C.J.]J 


putting anything on board of a ship or other vessel,$§ 
of shipping*® or putting on board a ship;*® delivery 
on board*! of a earrier;*® loaded on board ship:** 
the complete** delivery of goods,*® by the shipper,*® 
to a earrier for transportation*’ ineluding its ac 
knowledgment of the receipt thereof,’ or to a for- 
warding agent,*® or transport ation eompany,®® for 
eonveyance by means of any established channel of 
transportation 
distinguished from 
Also the taking on®* of a thing 


transportation;>? the 
though “shipment” 
“transportation.”>S 
delivered for transportation. 


has been 


Especially applicable to transportation by water. 


Chicago, etc., R. Co. v. Petroleum Re-} 
fining Co., 39 EF. (2a) 629, 631]. 


SS. Webster D. [quot Mora v. 
Havemeyer, 121 N. Y. 179, 187, 24 NE 
297, 8 LRA 245]. 

39S. Century D. [quot Clark v. 
Lindsay, 19 Mont. 1, 4, 47 P 102, 61 


age 479); Worcester D. {quot Mora 
Havemeyer, 12) N. Y. 179, 187, 24 
NE 297, S LRA 245]. 


x. oan D. [quot Mora _v. 
Havemeyer, 121 N. Y. 179, 187, 24 NE 
297, 8 LRA 245]. See Mowbray Vv. 
Rosser, 126 L. T. Rep. N. S. T48, 750. 


fa] Similar aefnition — “The ordi- 
nary meaning of ‘shipment’ in the 
English language, . - is putting 
the goods on board ship.” Mowbray 
v: jRosser, 126 L. T. Rep. N. S. 748, 


75 


41. Campbell River Mills Co. v. 
Chicago, ete., R. Co., 42 F. (2d) 1775, 
777; Fisher x. Minot, 10 Gray (Mass.) 
260, 262 [quot Mora v. Havemeyer, 
121 N. Y¥. 179, 188, 24 NE 297, 8 LRA 
245]. 

42. Campbell River Mills Co. v. 
Chicago, ete., R. Co., 42 F. (2d) 775 


aio, 
777. 


43. Lamborn v. 
ucts Co., 291 Fed. 435, 


Leg Cabin Prod- 
439. Contra 


National Importing, etc., Co. v. Bear, 
324 Ill. 346, 353, 155 NE 343. 

[a] Construing sales con- 
tract, the court said: “My conclu- 


sion is that the word ‘shipment’ used 
in the contract meant loaded on board 
ship, and that the parties to this con- 
tract understood it in that sense.’ 
Lamborn v. Log Cabin Products Co., 
291 Fed. 435, 439. 


[b] Loading not snuficient—‘‘In 
this country, a shipment does not 
consist in loading alone.” National 
Importing, etc., Co. v. Bear, 324 Il. 
346, 353, 155 NE 343. 


44 National Importing, etc., Co. 
v. Bear, 324 Ill. 346, 353, 155 NE 343. 


[a] Completeness essential—(1) 
“The shipment is not mave until the 
shipper has parted with all control 
over the goods and nothing remains 
to be done by him to complete the de- 
Jen AR National Importing, etc., Co. 

Bear, 324 Ill. 346, 3538, 155 NE 343. 
G) “Where goods to be shipped are 
delivered to a carrier in installments 
the shipment is not made until the 
delivery is complete.” National Im- 
porting, etc., Co. v. Bear, supra. 


45. Winston Simplified D. [quot 
Chicago, etc., R. Co. v. Petroleum Re- 
fining Co., 39 F. (2a) 629, 631]; Ma- 
eondray v. Grace, 30 F. (2d) 647, 650; 
Taiwan Bank vy. Union Nat. Bank, 1 
F. (2d) 65, 67 (‘merely the deliv- 
ery’); National Importing, etc., Co. 
Vv. Bear, 324 Ill. 346, 353, 155 NE 343 
See Pittsburgh, ete.. Min. Co. v. Seul- 
yp j126 Mich. #29, 251, 108 NW B08. | that: this. was (hs ondiae st See tee 32 Ob St a ee 145 Mich. 229, 231, 108 NW 503. 


SHIPMENT 


itself,5*2 al- 


The term is applicable especially to the putting of - 
goods or passengers on board ship for trans 
tion by water;®® and it has been specifically held 
that the meaning of the word, at least in an Eng-— 
lish contract,>*® must be limited to a putting on board 
a ship,®? and that it cannot be construed as mean- 
ing putting on board a railway ear.®S 

What the word does not imply or include. The 
word has been held not to mean a clearance of the 
vessel,®® or a departure of the vehicle of transpor- 
tation,®® or that the goods are to be transported by 


tant 


a certain day;*! nor to include the whole movement 


of the goods.*? 


But see Southern 
| aickwmen, 120 Fed. 


[a] Spoof and “delivery” 
differ in —“The former re- 
quires eS that the seller start the 
iron on its journey. The lat- 
ter exacts of the seller completion of 
the journey.” Southern Steel, etc, 
Co. Vv. Hickman, 190 Fed. SSS, $90 
(construing 


Steel, 
SSS 


contract for sale of cer- 


tain iron, whereunder seller offered 
“shipment” during specified time and 
buyer proposed “delivery” during 


same period; but Signed an accept- 
ance of seller's form of contract). 


_ National Importing, ete, Co. 


. Bear, 324 Tl. $46, 353, 155 NE 343. 

47. Macondray v. Grace, 30 F. (2a) 
647, 650; National Importing, ete., 
oe v. Bear, 324 Ill 346, 353, 155 NE 
34 


48. Macondray v. Grace, 30 F. (2a) 
647, 650. See Goldenberg v. Cutler, 
189 App. Div. 489, 490, 178 NYS 522. 


fa] Similar definition. —‘“Shipment 
means that the goods have been de- 
livered to the carrier and his bill of 
lading therefor issued.” Goldenberg 
v. Cutler, 189 App. Div. 489, 490, 178 
NYS 622. 

49. Winston Simplified D. [quot 
Chicago, ete., R. Co. v. Petroleum Re- 
fining Co., 3 (2a) 629, 631]. 


50. Taiwan Bank vy. Union Nat. 
Bank, 1 F, (2d) 65, 67. 


fa] Has this m when “used 
in a contract providing that ship- 
ments are to be made on_a certain 
day.” Taiwan Bank y. Union Nat. 
Bank, 1 F. (2a) 65, 67. 


51. Winston Simplified D. [quot 
Chicago, ete., R. Co. v. Petrcieeky Re- 
fining Co., $8 F. (24) 629, 831). 


52. Pennsylvania R. Co. v. Caro- 
gins Farhad Cement Co. 16 FL. (2a) 
‘ eae 


“Transportation” [SS Cyc 


53S. Pennsylvania R. Co. 
li Teen FS pee Cement Co., 
61 


_fl Broader than ‘ ortation.” 
‘Shipment’ is a broader, not a nary 
rower, word than ‘transportation,’ 
and can be used to include property 
which is subject of transportation, as 


$47]. 


v. Caro- 
16 BF. (2a) 


well as transportation itself." Penn- 
sylwania R. Co. v. Carolina Portlanti 
Cement Co., 16 F. (2d) 760, 761. 


Meaning property subject of trans- 
portation see infra § 5. 


54 Lamborn v. Log Cabin Prod- 
ucts Co., 291 Fed. 435, 439. 


fa] Im construing contract for 
sale of sugar providing for shipment 
at stated time, the court said: “The 
defendant knew that the meaning of 
the word ‘shipment’ was to ‘take on’; 
that this was the ordinary meaning 


when used in connection with trans- 
portation by vessel.” Lamborn Vv. 
Log Cabin Products Co., 291 Fed, 435, 
439, 


5& Century D. [quot os W. 
oe 19 Mont. 1, 4, 47 P 102, 61 
AmSR 479). 

56. fee ak v. Rosser, 126 L. Ty 
Rep. N. S. 748, 749, 

57. Mowbray v. Rosser, 126 L. Ty 
Rep. N. S. T48, 750. 

58. Mowbray v. Rosser, supra, 


{a] Bwidence showing such mean- 
ing held inadmissibla— (1) “You can- 
not give evidence of a custom that 
‘shipment’ means putting on boar a 
railway car, because I do not think in 
plain language ‘shipment’ has any- 
thing to do with railway cars in an 
English contract.” Mowbray v. Ros- 
ser, 126 L. T. Rep, N. S. 748, 78Q. (@) 
“It was perfectly easy for both par- 
ties to have made their meaning clear. 

. They did not do that. They 
chose a form of contract which, ac- 
cording to ordinary English Sgt! 
Would impose upon the seller the 
ligation of putting the goods on board 
the Ship, and it seems to me that evi- 
dence of the alleged custom would 
eontradict that, and would not merely 
explain it." Mowbray v. Rosser, Su- 
pra. 


59. Taiwan Bank v. Union Nat. 
Bank, 1 F. (2a) 65, 67; Mora. v. Have- 
meyer, 121 N. Y. 179, 186, 24 NE 297, 
$ LRA 245 [quot sub nom. 
Havemeyer, Clark vy. Lindsay, 
Mont. 1, 4, 47 P 102, 61 AmSR 479]. 
See Second Nat, Bank v. Columbia. 


Trust Co., 288 Fed. 17, 24. 

6 Clark vy. eae 18 Mont 1, 
4, 47 P 102, 61 AmSR 479 (shipment 
by railroad). 

61. Taiwan Bank vw. Union Nat 
Bank, 1 F. (2a) 65, 67. See Horner v. 
Daily, 77 Ind, A. 378, 1838 NE 888, 


{a] ObligaNon to move not im- 
plied.—"“It_ is true that the railread 
company did not move the car un- 
til the nineteenth [two days after 
specified date] . -. but “there 
was no implied obligation to see that 
the merchandise lett on that date” 
Horner v. Dailey, T7 Ind. A. 378, 138 
NE 588, 587. 


62 State v. 
112 NB 197, 198. 


{a] Does not include entire move- 
ment.—Construing Gen. Code § 13216 
making it an offense to “ship, receive, 
transport, carry or hanile intoxicat- 
ing liquor under a false or fictitious 
name,” the court saWi: “It was net 
intended that the act of shipment 
should include the whole movement 
of the goods from the time they leave 
the hands of the consignor che they | 
reach the consignee.” State v. Bay-_ 
er, 93 Oh. St. 72, 112 NE 197, las. 


Bayer, 93 Oh, St. 72, _ 


For later cases, ~~ ¥or later cases, developments and changes in the law see Annotations, same titleand sectionnumbenn and changes in the law see Annotations, same title and section number, 


Construed in conjunction with verb forms.°*? 
“shipped,”®> and the word 
“shipment” have sometimes been construed togeth- 
er; and it has been said that they are now used gen- 
erally,°6 or in the ordinary and common language,®? 
or indifferently,°* to express the idea of the deliv- 
ery of goods to carriers for the purpose of being 
transported from one place to another,®® over land 
as well as water ;"° and that they imply, with re- 
spect to carriage by land, a completed act, irrespec- 
tive of the time or mode of transportation. we 


Phrases: ‘Deliver for shipment,’’? “make imme- 


verb forms “ship,’’®4 or 


63. See Ship §§ 6-11. 


64 U. S. v. Alaska Cons. Can- 
neries, 2 F. (2d) 614, 616; State v. 
Carson, 147 Iowa 561, 563, 126 NW 
698, 140 AmSR 330; Bentley v. Levy, 
61 Que. Super. 322, 324. 


65. Mora v. Havemeyer, 121 N. Y. 
179, 186, 24 NE 297, 8 LRA 245 [quot 
Chicago, etc., R. Co. v. Petroleum Re- 
fining Co., 39 FB. (2a) 629, 631; Clark 
v. Lindsay, 19 Mont. 1, 4, 47 P 102, 61 
AmSR 479 (cit Horner v. Daily, 77 
Ind. A. 378, 133 NE 585, 587) 1]. 


66. State v. Carson, 147 Iowa 561, 
563, 126 NW 698, 140 AmSR 330. 


67. Bentley v. Levy, 61 Que. Super. 
322, 4, 


68. Mora v. Havemeyer, 121 N. Y. 
179, 186, 24 NE 297, 8 LRA 245 [quot 
Chicago, etc., R. Co. v. Petroleum Re- 
fining Co., 39 F. (2d) 629, 631; Clark 
Vv. Lindsay, 19 Mont. 1, 4, 40 P1102, 
61 AmSR 479]. 


69. See cases supra notes 66-68; 
and infra notes 70, 71. See also U. 
S. v. Alaska Cons. Canneries, 2 F. 
(2d) 614, 616. 

[a] Similarly expressed.—‘‘To 
mean . . delivering to a common 
earrier for transportation or forward- 
ing.” Bentley v. Levy, 61 Que. Su- 
per. 322, 324. 


70. Mora v. Havemeyer, 121 N. Y. 
179, 186, 24 NE 297, 8 LRA 245 [quot 
Chicago, etc., R. Co. v. Petroleum Re- 
fining Co., 39 F. (2d) 629, 631; Clark 
v. Lindsay, 19 Mont. 1, 4, 47 P 102, 61 
AmSR 479]. See Bentley v. Levy, 61 
Que. Super. 322, 324 (“whether by 
land or water’’). 


71. Mora Vv. Havemeyer, 122 Ni Yi. 
179, 186, 24 NE 297, 8 LRA 245 [quot 
Chicago, ete., R. Co. v. Petroleum’ Re- 
fining Co., 39 F. (2d). 629,-631;\Clark 
vy. Lindsay, 19 Mont. 1, 4, 47 P 102, 61 
AmSR 479 (cit Horner v. Daily, 77 


Ind. A. 378, 133 NE 585, 587)]. 
72. U. S. v. Alaska Cons. Can- 
neries, 2 F. (2d) 614, 616; State v. 


Lieber, 143 La. 158, 78 S 431, 432. 
“Yo ship” equivalent see Ship § 7. 


73. Bentley v. Levy, 61 Que. Su- 
per. 322, 325. 


[a] “ ‘Ship “us at once’. ais 
even stronger than . . ‘make im- 
mediate shipment.’” Bentley v. 


Levy, 61 Que. Super. 322, 325. 


74. Goldenberg v. Cutler, 189 App. 
Div. 489, 490, 178 NYS 522. 


[a] Construed in contract.— Where 
the contract specifies a November 
shipment, the buyer is not held to ac- 
cept one on any date in October.” 
Goldenberg v. Cutler, 189 App. Div. 
489, 491, 178 NYS 522. 


75. Foreman v. Blackburn, 
2K. B. 60, 64. 


[a] As determining place or time 
for obtaining bill of lading.—Fore- 


[1928] 


SHIPMENT 


The 


ment,”7> 


See v. Blackburn, [1928] 2 K. B. 60, 


76. Cumming v, Hasell, 28 Austr. 


Cy aR. 75085 bi. 


[a] No place of shipment implied 
by use of expression ‘f. o. b.’’ where 
no port of shipment is mentioned. 
Cumming vy. Hasell, 28 Austr. C. L. R. 
SOS sa ode 


“F. O. B.” 26 C. J. p 745. 


77. Stallman v. Cundill, 288 Fed. 
643, 644; Pittsburgh, etce., Min. Co. 
ui Scully, 145 Mich. 229, 231, 108 NW 
03. 


[a] As meaning “prompt deliv- 
ery.”—Where a buyer, in letters to 
the seller, referred to coal as bought 
for “prompt shipment,’ held that it 
was apparent that he meant “‘prompt 
delivery.” Pittsburgh, etc., Min. Co. 
v. Scully, 145 Mich. 229, 231, 108 NW 
503. 


“Shipment to be made promptly” 
equivalent see infra note 95. 

78. Second Nat. Bank v. Columbia 
Trust Co., 288 Fed. 17, 24. 


79. State v. Lieber, 143 La. 158, 
78 S 431, 432. 

80.- Southern Steel, etc., Co. v. 
Hickman, 190 Fed. 888, 890. 

[a] “September delivery” distin- 
guished.—Southern Steel, etc., Co. v. 


Hickman, 190 Fed. 888, 890. 


81. Walker v. Alexander, 
UG esae Wien 4ea9. 


82. Walker v. Alexander, supra. 


[a] Construed in sales contract.— 
In an action for damages for the 
breach of a contract for the purchase 
and sale of wheat, providing for 
“shipment during August,’ it was 
held that the quoted words were not 
words of description, but that they 
controlled the time of the perform- 
ance of such contract and that a 
tender by the seller of the bills of 
lading for such wheat during the 
month of August was a sufficient of- 
fer to perform the contract without 
regard to the time when such wheat 
was loaded for shipment. Walker v. 
Alexander, 70 Okl. 136, 137, 173 P 439. 


Sa halley mye se Ope ww lb Un Saeco. 
220, 6 SCt 19, 29 L. ed. 372 [quot Na- 
tional Bank of Commerce v. Lamborn, 
2E. (2d) 238, 27]. 


[a] Shipment from another port 
held not to satisfy contract require- 
ment in terms of text phrase, the 
court saying: ‘The term . . de- 
fines an act to be done at the outset, 
and a condition precedent to any lia- 
bility of the buyer.” Filley v. Pope, 
TTS US.) 213 e220 Nor SCt rol 29) TL. ea. 
372 [quot National Bank of Com- 
merce vy. Lamborn, 2 F. (2d) 28, 27]. 


84. Lamborn v. Log Cabin Prod- 
ucts Co., 291 Fed. 435, 438. 


85. National Bank of Commerce 
v. Lamborn, 2 F. (2d) 23, 27. 


70 Ok}. 


[67 Cide 1b 


diate shipment,”?® “November shipment,”** “on ship- 
“place of 
ment,”"’ “proof of the date of shipment,”’* “receive 
for shipment,”’® “September shipment,”*®° “shipment 
all of August,’’®! “shipment during August,’’®? “ship- 
ment from Glasgow, 
[stated time],”°* “shipment from Java to Philadel- 
phia,”®® “shipment from the Orient [in stated quan- 
tities at stated times],’’°* “shipment into the state,’ 
“shipment of property, 
sel] now at [named port],”*® 
navigation,”®° “shipment through the state, 


shipment,’”7® “prompt ship- 


783 “shipment from India during 


788 “shipment on [named ves- 
“shipment opening 
91 “ship- 


[a] Held not such shipment.— 
Shipment of sugar which left Java 
consigned for New York and was di- 
verted to Philadelphia when vessel 
bound for Philadelphia was disabled 
held not a “shipment made from Java 
to Philadelphia” by steamer as con- 
tract of sale required. National 
Bank of Commerce vy. Lamborn, 2 F. 
Ga) 235 2% 


86. National Importing, etc., Co. 
v. Bear, 324 Ill. 346, 352, 155 NE 343. 


87. State v. Oregon-Washington 
AR ete., Co., 128 Wash. 365, 392, 223 P 


[a] “Shipment through the state’ 
equivalent.—Shipment of alfalfa hay 
through the state from weevil-infest- 
ed territories outside the state, other 
than in sealed containers, held a 

“shipment into the state” within the 
meaning of a quarantine order not in 
terms prohibiting shipment through 
the state, as is authorized by L. 
(1921) p 308 § 5, if done in sealed con- 
tainers. State v. Oregon-Washington 
Be etc., Co., 128 Wash. 365, 392, 223 P 


88. Louisville, etc., R. Co. v. U. S.,. 
282 U. S. 740, 754, 51 SCt ries 17055 Te: 
ed. 672; Chicago, ete., R. Co. v. Petro- 
leum Refining (Coys 30) RB, (2d) 629, 631; 
Pennsylvania R. Co. v. Carolina Port- 
land Cement Co., 16 F. (2d) 760, 761. 


[a] Held “shipment of property.’” 
—(1) The movement or transporta- 
tion of a private, or office, car of an- 
other carrier, as respects right to for- 
bid free transportation over other 
lines under Interstate Commerce Act 
[USCA tit 49 § 6]. Louisville, ete., 
Ra Conve UL S202 Wi 8 CFO ode 755, 
SLES OesZony 75 L. ed. 672. (2) “phe. 
criterion for determining when a pas- 
senger car is in service, [so that its 
transportation shall not be a ‘ship- 
ment of property’], would seem to be 
the same as in the case of a freight 
car; that is, whether the car is being 
handled for revenue purposes in the 
interest of all the carriers in the: 
through route, or solely for the bene- 
fit of the owning line.’ Louisville,,. 
etc,, Ro Co. ve UES. 28 2eUe Serie nos 
51 SCt 297, 75 L. ed. 672. 


[b] Held not “shipment of prop- 
erty.’—Construing Interstate Com- 
merce Act [USCA tit 49 § 16 (3) (a)] 
the court said: “The words, F 
do not cover the movement by a rail- 
road company of an empty oil tank 
car owned by another.” Chicago, 
etc., R. Co. v. Petroleum Refining Co., 
39 F. (2d) 629, 631. 


89. Foreman v. Blackburn, [1928] 
21K. BY 60. 

90. Campbell v. Mahler, 
Ly soy, 8ose 


91. State v. Oregon-Washington 
ee Co., 128 Wash. 365, 392, 223 


When equivalent to “shipment into 
the state” see supra note 87. 
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ment ‘to be effected,’ ””®? “shipment to be made dur- 
ing April—May,’’®? “shipment to be made not later 
than [stated time],’”’°* “shipment to be made prompt- 
ly,”®> and “shipment within thirty days.” 


[§ 3] C. As Thing Shipped. That which is 
shipped;°* and, if any of its synonyms are substi- 
tuted for the word “shipped” in this definition,®® 
the meaning is that which is “borne,” “carried,” 
“conveyed,” or “transported,”®® but not that which 
is “drawn,” or “pulled.”! In this sense the word has 
been used as meaning a consignment? as delivered 
by a railroad company;*? a consignment of goods 
delivered for transportation,* although not neces- 
sarily loaded or put aboard;® a quantity of goods 
delivered at one time for transportation whether by 
sea or land;® material shipped;* the property which 
is the subject of transportation.’ Further, it is said, 
the term may be employed sometimes as the equiv- 


SHIPMENT—SHIPPER 


alent of “order.” 


Phrases: “Any shipment,”!° “scattered ship- 
ment,”11 “either shipment,”’!? “large shipment of 
cattle,”1> “rejection . . of the shipment,’’?4 
and “short shipment”;*® also “bunching of ship- 
ments,”?® and “shipments . . . frozen while in 
transit.”17 


SHIPPED.+® 


SHIPPER.'® In ordinary parlance the owner or 
person for whose account the carriage of the goods © 
is undertaken,*° and hence the word includes a con- 
signor,?1 a forwarder,?? the person who consigns 
the goods and is mentioned in the bill of lading as 
the consignor.?* While ordinarily “shipper” and 
“consignee” are words complementary of each oth- 
er,”* it seems that under certain circumstances a 


po 


92. Macondray v. Grace, 30 F. (2d) 
647. 650. 

93. Lamborn v. Log Cabin Prod- 
ucts Co., 291 Fed. 435, 438. 

94. Mowbray v. Rosser, 126 L. T. 
Rep. N. S. 748, 749. 

95. Stallman v. Cundill, 288 Fed. 
643, 644. 

[a] Exact equivalent of “prompt 


shipment.”—Staliman v. Cundill, 288 
Fed. 643, 644. 


96. State v. Carson, 147 Iowa 561, 
563, 126 NW 698, 140 AmSR _ 330; 
Mora v. Havemeyer, 121 N. Y. 179, 
183, 24 NE 297, 8 LRA 245. 


[a] Held not to require clearance 
of vessel within that period. Mora v. 
Havemeyer, 121 N. Y. 179, 184, 24 NE 
297, 8 LRA 245 [cit State v. Carson, 
147 Iowa 561, 563, 126 NW 698, 140 
AmSR 330]. 


97. Standard D. [quot Chicago, 
etc., R. Co. v. Petroleum Refining Co., 
39 F. (2d) 629, 631]. 


“Shipped” see Ship § 10. 


98. Chicago, etc., R. Co. v. Petro- 
leum Refining Co., 39 F. (2d) 629, 631. 


99. Standard D. [quot Chicago, 
etce., R. Co. v. Petroleum Refining Co., 
supra]. 

io Chicaso,. ete. Ri-Cos Vv. 
leum Refining Co., supra. 


2. Standard D. [quot Chicago, etc., 
R. Co. v. Petroleum Refining Co., su- 
pra]; Pennsylvania R. Co. v. Kittan- 
ning Iron, etc., Mfg. Co., 263 Pa. 205, 
208, 106 A 207. 


“Consignment” 12 C. J. p 528. 


3. Pennsylvania’ R. Co. v. Kittan- 
ning Iron, etc., Mfg. Co., 263 Pa. 205, 
208, 106 A 207. 


[a] Number of cars immaterial.— 

“A shipment is a consignment as de- 
livered by the railroad company, be 
it one car or one hundred car's.” 
Pennsylvania R. Co. v. Kittanning 
Iron, etc., Mfg. Co., 263 Pa. 205, 208, 
106 A 207. 
_ 4 Winston Simplified D. [quot 
Chicago, etc., R. Co. v. Petroleum Re- 
fining Co., 39 F. (2d) 629, 681]. See 
N. P. Sloan Co. v. Churchill Line, 5 
me (2d) 156, 157. 


BN. ee) Sloane Cor 
Line, supra. 

[a] Accepted but not loaded.—In a 
eontract for transportation of cotton 
to France, a provision that owing to 
war conditions shipment is accepted 


Petro- 


v. Churchill 


at owner’s risk of any interference by 
any power, held to excuse carrier, 
where the French High Commission 
took all the space on the boat for the 
benefit of its government, and refused 
to allow the shipment thereon, the 
court saying: “The word ‘shipment’ 
applies as fully to interference with 
shipment accepted but not loaded as 
with a shipment actually put aboard.” 
N. P. Sloan Co. v. Churchill Line, 5 F. 
(2d) 156,, 157. 

6. Black L. D. [quot Clark v. Lind- 
say, 19 Mont. 1,,4, 47 P 102, 61 AmSR 
479]. 


ate U. S. v. Chavez, 199 Fed. 518, 
[a] Used in joint congressional 


resolution of March 14, 1912, provid- 
ing that whenever the President shall 
find in any American country condi- 
tions of domestic violence, which are 
promoted by munitions of war from 
the United States, and shall make 
proclamation thereof, it shall be un- 
lawful to export ‘‘any shipment” of 
such material, “the word ‘shipment’ 
+ Mae Can only-arefer to mate- 
rial shipped, exported, to the coun- 
try where the disturbance exists, 
since it is only such material that is 
declared to be unlawful.” U. S. v. 
Chavez, 199 Fed. 518, 521. 


8. Pennsylvania R. Co. v. Carolina 
Portland Cement Co., 16 F. (2d) 760, 
Tis 


9.+ Young v. Flickinger, 75 Cal. A. 
171,175, 242-P 616. 


{a] “It is sufficiently elastic to be 
employed as a synonym for the word 
‘order.’”’ Young v. Flickinger, 75 Cal. 
A. 171, 176, 242 P 56. 


[b] Under contract for sale of two 
cars of coconut meal, providing that 
purchaser’s rejection “of the whole or 
part of the shipment will cancel the 
contract, in proportion, without claim 
for loss or damage,’’ the purchaser, 
after accepting and paying for first 
car, held entitled to cancel his order 
for the second without liability for 
breach of contract; the word “ship- 
ment” being used as equivalent of 
“order.” Young v. Flickinger, 75 Cal. 
ALT a, ok C65 8442 kb ro L6G, 


“Order” 46 C. J. p 1131. 


10. U. S. v. Chavez, 199 Fed. 518, 
521; Young v. Flickinger, 75 Cal. A. 
171, 176; 242 RP 516. 


ll. “Scattered Shipment” 56 C. J. 
p 136. 
12. Young v. Flickinger, 75 Cal. A. 


1171, 176, 242 P 516. 


13. Standard D. [quot Chicago, 
etc., R. Co. v. Petroleum Refining Co.. 
39 BG, €2d) 629, 6311. 


14. Young v. Flickinger, 75 Cal. A. 
171, 175, 242 P 516. 


15. Bowes v. Chaleyer, 32 Austr. | 
Coby Re PSS Vell Te 


16. Pennsylvania R. Co. v. Kittan- 
ning Iron, etc., Mfg. Co., 263 Pa. 205, 
208, 106 A 207. 


17. Pennsylvania R. Co. v. Kittan- 
ning Iron, ete., Mfg. Co., supra. 


18. See Ship § 10. 


19. ‘“Shipper’s order’ bill of lading 
see Carriers § 371. 


20. Compagnie Générale Transat- 
lantique v. American Tobacco Co., 31 
F. (2d) 663, 667 (as used in Shipping 
Moe 16, 30 [USCA tit 46 §§ 815, 


21. New York Cent. R. Co. 
Singer Mfg. Co., 3-N. J. Misc. 137, 131 
Acti, 184. F 


[a] Unless contrary appears.—‘A 
shipper, unless the contrary appears, 
is presumably the consignor.”’ New 
York Cent. R. Co. v. Singer Mfg. Co., 
Sy Ne od. Mise.( 1137 2189" AU Vee 


{b] One who signs a bill of lading 
as ‘“‘shipper,’ held to be the consignor. 
New York Cent. R. Co. v. Singer Mfg. 
Co, 3 N. J. Mise. 1137, 131A ee ieee 


“Consignor” 12 C. J. p 528. 


22. U.S. v. Lehigh Valley R. Co., 
222 Fed. 685, 686. 


[a] “Forwarder” held “shipper.” 
—A forwarder of freight, who sends 
in his own name all the freight he 
can over a carrier, which, in con- 
sideration of the business thus ob- 
tained, pays him a commission or 
salary calculated on the freight mon- 
eys received by the carrier from him, 
held a “shipper,” and the payment in 
form of commission or \salary or 
otherwise is a “rebate” or concession 
in violation of the Interstate Com- 
merce Act Feb. 4, 1887, c 104 § 6, 24 
St. 380 (USCA tit 49 § 6), and Elkins 
Aet Heb. 19, 1908, c1708) 32 St... 7s 
1, as amended by Act June 29, 1906, ¢ 
3591, 34 St. 587, § 2 (USCA tit 49 § 


41). U.S. v. Lehigh Valley. Ri Co, 
222 Wed. 685, 686. See also Carriers 
§§ 791-794. 


“Porwarder” 26 C. J. p 1002. 


23. St. Louis, etc., R. Co. v. Bank- 
ers’ Surety Co., 115 Ark. *58, 71, 72 
SW 266. 


24. Chicago, etc., R..jCo. v. Title 
Guaranty, etce., Co., 115 Ark, 75, 81, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


shipper may be a consignee.?5 


Phrases: “ ‘Shipper’ and eiheienee 2 “shipper 
“shipper tending [stock] in 


or consignee,”?" and 


SHIPPER 


per’s load and count bill of lading,”*° 
order,’”’?? “shipper’s pass,’’?? “shipper’s ticket,’’?* and 
“shipper’s weight, load, and count.”*4 


transit ;”?* also “shipper’s load and count,”?® “ship- 


172 SW 263; St. Louis, 
v. Bankers’ Surety Co., 
65, 172 SW 266. 


25. U. S. v. Metropolitan Lumber 
Co., 254 Fed. 335, 346. See Compagnie 
Générale Transatlantique v. Ameri- 
can Tobacco Co., 31 F. (2d) 663, 667. 


[a] Consignee who paid discrim- 
inatory freight charges, on shipments 
from France held “shipper” and en- 
titled to recover damages under Ship- 
ping Act § 380 (46 USCA § 829). Com- 
pagnie Générale Transatlantique v. 
cant Tobacco Co., 31 F. (2d) 663, 

67. 


eto, Rk. Co. 
115 Ark. 58, 


[b] Under Elkins Act.—(1) 
give the word . the narrow 
meaning sought . - and thus to 
hold that a consignee, when a differ- 
ent person than the consignor, could 
under no circumstances be a shipper, 
would, in many cases, defeat the main 
purpose of the act.” U.S. v. Metro- 
politan Lumber Co., 254 Fed. 335, 346. 
(2) ‘Without attempting to lay down 
any general rule applicable to all cas- 
es, . where the consignees . . 
exercised such direct control over the 
shipments as enabled them, by their 
own acts, to procure for themselves 
discriminations in respect to trans- 
portation services, they are clearly 
‘shippers’ within the meaning of the 
act.” U. S. v. Metropolitan Lumber 
Co., 254 Fed. 335, 347 (construing El- 
kins Act § 1, as amended by Hepburn 
Act [49 USCA § 41]). See also Car- 
riers §§ 1026-1029. 


“Consignee” 12 C. J. p 527. 


“To 


26. St. Louis, etc., R. Co. v. Bank- 
ers’ Surety Co., 115 Ark. 58,-65, 172 
SW 266; Chicago, etc., R. Co. v. Title 
Guaranty, etce., Co., 115 Ark. 75, 81, 
172 SW 263. 

[a] Construed in  statute.—(1) 


Under Act of May 23, 1907 (L. [1907] 
p 861), providing that if the ship- 
per or consignee shall execute bond 
conditioned that he will within a 
reasonable time deliver to the carrier 
the original bill of lading or pay the 
value of the goods, and that the car- 
rier may then deliver the goods with- 
out demanding the surrender of the 
original bill of lading, the words 
and ‘consignee’ therein 
“were not used in a qualifying or re- 
strictive sense.’ St. Louis, etc., R. 
Co, v. Bankers’ Surety Co., 115 Ark. 
58, 65, 172 SW 266. (2) “On the con- 
trary, the very association of the 
words suggests their complementary 
meaning and indicates a generaliza- 
tion of the persons who.are author- 
ized to take advantage of the act.” 
St. (Louis, ete, Ri (Co. vii Bankers’ 
Surety Co., supra [foll Chicago, etc., 
Ri Co, “vu Title Guaranty, sete.) 1Co:; 
115) Arke 753 281e) 172) SW -263')-) | (C3) 
“To the ordinary layman, the words 
- would seem to encircle all the 
parties CO transportation contract 
with whom a carrier has to reckon.” 
St. Louis, ete., R. Co. v. Bankers’ 
Surety Co., supra [cit and foll Chi- 
cago, ete., R. Co. v. Title Guaranty, 
ete., Co., supra (‘‘were intended to 
embrace all the parties with whom a 
carrier has to deal in the receipt and 


aed of goods transported by 
shew bal fs 

27. Chicago, ete: (Re -Co. pve. Litle 
Guaranty, ete., Co., 115 Ark. 75, 80, 


172 SW 263: St. Louis; ete.; &.'Co. v. 
Bankers’ Surety Co., 115 Ark. 58, 64, 
172 SW 266. 


Words construed as complementary 
of each other see supra text and note 
24. 


28. Zantow v. Old Line Acc. Ins. 
Co., 104 Nebr. 655, 656, 178 NW 507. 
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7 


shipper’s 


See also Accident Insurance § 83 note 
59 [a]; Carriers § 1058. 


29. Dwinnell v. Duluth, etc, R. 
Co., 242 Mich. 357, 218 NW 649. 


[a] Effect on bill of lading.—“The 
effect of that relation upon the bill 
of lading is that the railroad com- 
pany does not guarantee, and has not 
counted and does not agree, that the 
number of bundles stated upon the 
bill of lading are there.” Dwinnell 
v. Duluth, etc., R. Co., 242 Mich. 357, 
218 NW 649. 


30. Steele By-Products Co. v. Mc- 
Gee, 19 Ala, A. 29, 32, 94 S 268. 


[a] Under this type bill of lading, 
“the carrier does not acknowledge to 
have received on board any particu- 
lar amount or character of goods.” 
Steele By-Products Co. v. McGee, 19 
Ala. A, 29, 32, 94 S 268. 


31. See Carriers § 371 (as used in 
bill of lading). 

32. McCully v. Chicago, ete., R. 
Co., 212 Mo. 1, 110 SW 711, 720; Zan- 
tow v. Old Line Acc. Ins. Co., 104 
Nebr. 655, 656, 178 NW 507. See also 


Carriers § 1058. 


[a] It is held to be a pass en- 
titling a shipper of stock to accom- 
pany them to market, and is designed 
to enable the shipper to properly care 
for the stock. McCully v. Chicago, 


oes R.-Co., 212, Mo.el LORS wWanclee 
720. 

33. McCully v. Chicago, etc, R. 
Co:, 212 Mo. 1, 110 SW 712, 7205) See 
also supra text and note 32. 

34 Dwinnell v. Duluth, etc., R. 


Co., 242 Mich. 357, 218 NW 649 [quot 
Bill of Lading Act Aug. 29, 1916 § 21 
(39 U. S, St. at L. p 541 [USCA tit 
49 § 101; U. S. Comp. St. § 8604k])].- 
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